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PREFACE 

The  Code  of  civil  procedure  was  repealed  by  the  Legblature  of  1920,  and  in  place  of  it  were 
enacted  a  OvU  practice  act,  a  Surrogate's  court  act,  a  Justice  court  act,  a  Court  of  claims  act,  a 
New  York  city  court  act  and  a  Condemnation  law.  Besides  many  sections  of  the  Code,  which 
were  clearly  substantive  law  or  related  to  certain  infrequent  actions  and  proceedings,  were  trans- 
ferred to  various  consolidated  laws.  This  volume  contains  all  of  the  above  with  the  exception 
of  a  few  of  the  consolidated  law  provisions  which  were  considered  purely  substantive,  unimportant 
or  local. 

This  legislation  was  the  result  of  the  work  of  a  Joint  Committee  of  the  Legislature  on  the  Sim- 
idification  of  Civil  Practice  and  was  the  culmination  of  efforts  of  various  committees  and  boards 
through  a  long  period  of  jrears.  The  report  of  the  Conmiittee,  submitted  in  1919,  sets  forth  at, 
length  ihe  history  of  these  efforts  and  in  detail  the  scheme  proposed.  A  paper  by  the  chairman 
of  the  committee.  Senator  J.  Henry  Walters,  a  concise  statement  of  the  work  of  the  conmiittee,  is 
;»inted  herein  in  lieu  of  the  formal  report  of  the  committee. 

The  committee  also  recommended  Rules  of  civil  practice,  to  take  the  place  of  the  General  rules 
of  practice.  These  were  substantially  adopted  by  a  convention  appointed  for  that  purpose  and 
will  be  found  with  the  court  rules  in  this  voliune. 

The  Manual  of  practice,  here  presented,  is  an  attempt  to  give  in  brief  form  the  new  general 
civil  practice  of  this  state,  following  as  nearly  as  practicable  the  form  of  Parsons'  code  of  civil 
procedure,  which,  in  effect,  it  supersedes.  Like  Parsons'  code  it  includes  other  laws,  general  and 
relating  to  New  York  city,  which  intimately  relate,  to  the  general  practice.  For  this  reason  rules 
of  the  principal  courts  are  likewise  given. 

The  Civil  practice  act,  the  Surrogate's  court  act  and  the  Condemnation  law  only  are  annotated 
with  decisions  of  the  courts.  Li  case  of  the  other  practice  acts  and  laws  source  notes  will  be 
found  appende4  to  each  section.  In  the  case  of  the  former,  the  cases  construing  the  Code  of 
civil  procedure  have  been  applied  where  they  have  bearing  upon  the  sections  of  the  new  acts. 
It  will  be  found  that  many  cases,  apparently  or  actually  obsolete  under  the  new  practice,  have 
been  retained.  This  is  done  in  the  belief  that  they  may  be  of  help  in  construing  the  new  practice 
Substituted. 

FRANK  B.  GILBERT, 

AUSTIN  B.  GRIFFIN, 

JOHN  T.  FITZPATRICK. 
September  10,  1921. 
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THE  NEW  PRACTICE  ACTS 


A  pwer  Read  b^  J.  Heniy  WalterSi  formerly  Chairman  of  the  Joint  Lesislatiye  Committee  on  the 
Simplification  of  Civil  Practice  at  the  annual  Meeting  of  the  New  York  State  Bar  AiBociation, 
NewYorkCity  January  22, 1921. 


THE  NBW  PRACTICB  ACTS 

Since  the  adoption  of  the  present  Code  of  civil  procedure  nearly  a  half  a  century  ago,  there  has 
been  persistent  demand  for  a  change  in  our  procedural  methods.  There  have  been  committees 
of  the  State  Bar  Association,  legislative  committees,  state  boards  and  commissions,  and  many 
individuals,  working  from  time  to  time  in  an  effort  to  evolve  a  system  of  civil  practice  which  would 
have  fewer  objections  than  our  present  sjrstem  under  the  Throop  code  as  amended.  It  has  been 
recognised  by  all  who  have  ^ven  attention  to  the  subject  that  a  perfect  practice  cannot  be  at- 
tained under  anv  system  which  mi^ht  be  devised  and  that  no  plan  can  be  offered  which  will  be 
satisfactory  to  all  who  have  to  do  with  practice  in  the  courts.  The  aim  of  all  has  been  to  simplify 
our  practice  but  the  means  of  accomplisning  that  simplification  have  varied  with  the  ideas  of  tnose 
individuab  who  have  devoted  themselves  to  the  work. 

The  culmination  of  tdl  of  this  dOTort  was  reached  last  winter  (1920)  when  the  legislature  adopted 
and  the  governor  approved  a  number  of  bills  presented  by  the  Joint  Legislative  Committee  on 
the  simplification  of  civil  practice.  Bv  one  of  the  acts  passed,  chapter  925^  the  present  code  of 
civil  procedure  is  repealed,  and  a  new  "Civil  practice  act"  and  several  practice  acts  for  particular 
courts  are  substituted. 

The  civil  practice  enactments  of  the  last  session  of  the  legislature  are  the  outgrowth  of  the  work 
bc^sun  by  the  Board  of  Statutory  Consolidation  some  years  ago  and  later  taken  up  by  a  joint  com- 
ntittee  composed  of  members  of  the  Senate  and  Assembly.  This  Joint  Committee  made  a  through 
and  comprehensive  study  of  the  plan  recommended  by  tne  Statutory  Consolidation  Board  and  all 
plans  of  other  associations  and  committees.  It  later  held  numerous  meetings  with  bar  associations 
and  lawyers  in  different  parts*of  the  state.  It  sent  out  thousands  of  circulars,  pamphlets,  question- 
naires and  reports  to  the  judges  and  lawyers  of  the  state.  It  courted  the  widest  study  of  the  sub- 
ject of  practice  revision  and  sought  suggestions  and  advice  from  every  possible  source.  On  several 
occasions  the  subject  has  been  before  this  association  for  full  and  free  discussion  at  its  annual  meet- 
injEB.  At  intervals  as  the  work  progressed,  the  Joint  Committee  caused  to  be  printed  and  dis- 
Inbuted  detailed  information  as  to  its  ideas  and  plans. 

As  a  result  of  aU  of  its  study  and  investigation  of  the  present  practice  sjrstem,  the  present  code, 
the  plans  suggested  by  all  committees  and  boards  of  the  past  years,  and  suggestions  received  from 
individual  m^nbers  of  the  bench  and  bar,  the  Joint  Committee  finally  reached  definite  conclusions 
as  to  the  course  which  should  be  i)ursued  in  the  interest  of  justice  generally. 

For  the  purpose  of  this  discussion  a  review  of  aU  of  the  plans  advocated  by  others  for  code  sim- 

Slification  is  unnecessary.  It  is  sufficient  to  outline  the  plan  recommended  to  the  legislature  by  the 
oint  Committee  and  to  state  what  actual  changes  have  been  made  by  the  new  enactments  b^^  a 
comparison  with  the  present  Code  of  civil  procedure.  Bills  carrying  out  the  plans  of  the  Joint 
Committee  were  introduced  in  the  legi^ture  at  the  session  of  1919,  but  were  not  pressed  for  pas- 
sage at  that  time,  the  idea  being  to  afford  plenty  of  time  for  their  examination  by  the  public  before 
final  action  should  be  sought.  They  were  examined  by  the  bar  during  the  summer  of  1919,  re- 
dhecked  and  revised  in  mmor  particulars  by  the  Joint  Committee  and  ajgain  introduced  in  the 
leipsl&ture  in  February,  1920.  and  enacted  into  law,  at  that  session.  In  this  connection  it  may  be 
proper  to  state  that  practicailv  sJl  of  the  information  following  has  already  been  mven  to  the  bar 
and  the  public  in  the  report  of  the  Joint  Committee  to  tJie  leg^ture  under  date  of  April  17, 1919, 
many  thousands  of  copies  of  which  report,  consisting  of  1,476  pages,  have  been  widely  distributed. 


Plan  of  Joint  Legislature  Committee 

he  plan  of  the  Joint  Committee  as  embodied  in  bills  introduced  in  the  legislature  at  the  session 
920,  all  of  which  bills  became  laws,  was,  briefly,  as  follows: 

irst. — ^The  enactment  of  a  separate  Justice  court  act,  a  Surrogate's  court  act,  a  Court  of  claims 

fuid  a  New  York  city  court  act.  Provisions  relating  to  the  practice  in  these  courts  have  not 
n  included  in  the  ''Civil  practice  act."  The  text  of  the  Surrogate's  court  act  is  unchanged  from 
form  in  which  it  was  revised  by  the  commission  of  surrogates  in  1914  and  subsequently  amended. 
I  Justice  court  act  is  now  a  complete  manual  of  the  practice  in  justice  courts. 

wond. — ^The  transfer  to  the  Consolidated  laws  of  certain  provisions  of  ihe  Code  which  were 

Ay  substantive  law  and,  without  inconvenience,  might  be  disassociated  from  general  practice 

visions.    Also  the  transfer  to  appropriate  Consolidated  laws  of  certain  infrequent  actions  and 

oeedings  whereby  the  bulk  of  the  practice  act  should  be  reduced  without  causing  inconv^ence 

]Hractice. 

!liird.— The  enactment  oi  a  "Civil  practice  act"  containing  such  practice  regulations  as  should 

enacted  in  statutory  form . 

▼u 


THE  NEW  PRACTICE  ACTS 


Chril  Practice  Act 


The  Committee  proposed  and  the  legislature  enacted  a  new  practice  act  known  as  the  ''Civil 
practice  act.''  This  new  act,  with  appropriate  rules  of  court,  and  the  apecial  court  acts,  will  take 
the  place  of  the  present  Code  of  civil  procedure.  It  was  the  judgment  of  the  Committee  that  its 
plan  of  combining  in  a  single  act  to  be  adopted  by  the  legislature  all  of  the  general  practice  provi- 
sions in  the  course  of  an  ordinary  action,  except  such  as  should  be  covered  by  rules,  was  preferable 
for  many  reasons  to  any  plan  which  would  require  an  examination  of  a  number  of  other  acts  before 
the  eeneral  practice  provisions  could  be  discovered. 

The  plan  of  the  Conmiittee  involved  the  omission  from  the  proposed  act  of  many  regulations 
of  procedural  details  some  of  which  should  be  dropped  entirely  and  others  of  which  should  be  cov- 
ered by  court  rules.  In  determining  between  what  should  be  statute  and  what  should  be  court 
rules,  the  general  principle  followed  was  to  include  in  statute,  rights  of  action  and  rights  arising  in 
the  course  of  an  action,  and  to  recommend  for  court  rules,  details  of  practice  and  procedure. 

In  order  to  avoid  confusion  between  references  in  couit  decisions^  text-books,  and  elsewhere,  to 
the  new  practice  act  and  to  the  Code  of  civil  procedure,  the  committee  suggested  "Civil  practice 
act/'  as  tne  title  for  the  new  statute.  The  same  name  was  adopted  by  the  Board  of  Statutory  Con- 
solidated for  its  proposed  practice  act. 

Judicial  Decisions  Retained 

In  drafting  the  sections  of  the  Civil  practice  act,  and  also  all  of  the  practice  acts  of  particular 
courtis,  the  language  as  appearing  in  the  corresponding  code  sections  was  retained  in  identica  orm 
in  most  cases  and  the  vast  amount  of  judicial  interpretation  now  existing  as  to  code  provisions 
will  apply  with  equal  force  to  the  new  acts. 

Among  some  lawyers  there  seems  to  exist  an  unfounded  misapprehension  of  confusion  in  practice 
to  follow  the  advent  of  the  Civil  practice  act.  The  present  Code  is  issued  bv  law-book  publishers 
annotated  with  all  relevant  court  decisions  assembled  in  connection  with  tne  proper  sections  to- 
gether with  adequate  source  notes  and  tables  of  distribution.  A  like  service  wilt  be  rendered  in  the 
publishers'  editions  of  the  new  practice  acts.  The  practioner  will  turn  to  the  new  practice  volume 
with  the  same  ease  and  confidence  as  he  now  refers  to  the  Code  and  with  a  minimum  of  inconven- 
ience. 

Arragement  of  Civil  Practice  Act 

One  of  the  gredt  objections  to  the  present  Code  arises  from  the  arrangement  of  its  provisions,  or 
rather  from  the  lack  of  arrangement.  The  Code  has  been  the  subject  of  frequent  legislative 
additions  and  often  these  additions  have  been  made  without  apparent  thought  as  to  the  proper 
location  of  the  new  matter.  Furthermore  a  very  large  part  of  the  Code  has  been  removed  in  recent 
years  and  transferred  to  various  Consolidated  laws,  leaving  here  and  there  but  fragments  of  the 
former  body  and  in  some  cases  these  are  quite  unrelated  to  the  preceding  and  following  portions 
of  the  Code.  The  result  is  that  there  is  no  real  working  arrangement  of  the  present  Code  pro- 
visions. 

The  Joint  Committee  arranged  the  provisions  incorporated  in  the  new  act  under  a  logical  as 
well  as  a  convenient  working  arrangement  following  the  orderly  progress  of  an  action  through  the 
various  steps  from  its  inception  to  its  final  conclusion  and  satisfaction.  After  a  brief  acquaintance 
with  the  new  act,  the  simplicity  of  its  arrangement  will  be  found  to  obviate  to  large  extent  even 
resort  to  an  index  of  its  provisions. 

The  Civil  practice  act  consists  of  89  articles  and  1640  sections^  There  are  no  confusing  chapter 
or  title  divisions  of  the  text  but  a  division  merely  into  articles  and  sections. 

The  first  three  articles  deal  with  general  construction  and  definitions,  limitations  of  time  for 
the  commencement  of  civil  actions  and  proceedings,  and  general  jurisdiction  and  powers  of  courts, 
judges  and  referees. 

Following  these  three  introductory  articles  are  grouped  Articles  4-22  embracing  practice  provi- 
sions more  or  less  general  in  their  nature,  under  the  syllabus  heading  "General  practice  provisions." 
These  articles,  arranged  in  alphabetical  order  of  subjects,  cover  abatement  and  continuance  of  ac- 
tions; consoliaation  and  severance;  extensions  of  time;  filing  of  papers;  mandates;  mistakes,  defects 
and  irregularities;  motions;  notices  of  pendency;  oaths  of  referees  and  other  officers;  orders;  pay- 
ments into  and  out  of  court;  preferences  among  actions;  publication  of  notices  and  other  papers; 
security  by  bonds  and  undertakings  generally;  service  of  papers;  stay  of  proceedings  generally; 
stipulations  in  lieu  of  certifications;  tender  and  offer  of  compromise;  ana  dismissal  fbr  want  of  pro 
ecution. 

Then  come  the  articles  under  "Commencement  of  Action"  covering  venue,  parties,  summon 
iappearance,  pleadings,  and  interpleader.    Articles  under  "Preparation  for  trial  ''  follow  and  the 
^nclude  the  taking  oftestimony  by  deposition  and  also  discovert'  and  inspection  provisions.    Arti 
"les  embracing  these  subjects  are  grouped  next  and  in  the  order  named:  "Evidence,"  "Trial,' 
pjudgment."  "Motions for  new  trials,"  "Appeals,"  "Executions"  and  "Provisional  remedies.' 
provisions  aefining  the  practice  in  particular  actions  and  proceedings  make  up  the  next  twenty-tw. 
]  rtides,  followed  by  "  Costs,  disbursements  and  fees. "    The  last  article  contains  saving  and  repeal- 
ng  clauses. 

Under  this  allocation  of  related  provisions  it  is  believed  that  there  will  be  not  only  greater  con- 
venience in  the  use  of  the  practice  provisions  than  has  been  possible  under  the  present  Code  of 
civil  procedure  but  that  the  bringing  together  of  such  related  provisions  will  of  itself  do  away 
with  much  of  the  confusion  in  practice  now  existing. 
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Changes  in  Practice 

The  Civil  practice  act  proDosed  b)r  the  Joint  Committee  and  passed  by  the  legislature  contains 
many  changes  in  practice,  all  of  which,  in  the  judgment  of  the  committee,  will  tend  toward  the 
iKtterment  of  our  system  of  practice. 

Attrition  is  directed  to  some  of  the  changes. 

Joinder  of  Parties 

A  number  of  broad  provisions  upon  this  subject  have  been  included  in  the  new  act.  These  pro- 
vide that  non-joinder  or  misjoinder  of  parties  shall  not  defeat  an  action  or  proceeding;  that  new 
parties  may  be  added  or  substituted  and  parties  mis-joined  may  be  dropped  at  any  time;  that  all 
parties  may  be  joined  as  plaintiffs  or  defendants  in  whom  or  against  whom  any  right  to  relief  is 
alleged  to  exist,  whether  jointly,  severally  or  in  the  alternative;  that  each  defendant  need  not  be 
interested  as  to  all  the  relief  prasred  for;  and  that  where  the  plaintiff  is  in  doubt  as  to  the  person 
from  whom  he  is  entitled  to  redress,  he  may  join  two  or  more  defendants  with  the  intent  that  the 
question  as  to  which  is  liable  and  to  what  extent  may  be  determined.  (C.  P.  A.  §i  192,  209,  211- 
213.)    The  provisions  are  modeled  largely  upon  the  English  practice  rules. 

Consolidation  and  Severance 

A  general  section  is  included  in  the  new  practice  providing  that  for  the  purpose  of  expediting 
the  determination  of  controversies,  an  action  mav  be  severed  and  actions  may  be  consolidated 
whenever  it  can  be  done  without  prejudice  to  a  substantial  r^t.    (C.  P.  A.  S  96.) 

Demturers  Abolished 

In  the  Civil  practice  act,  the  demurrer  as  a  separate  pleading  has  been  abolished.  An  objection 
to  a  pleading  in  point  of  law  for  a  ground  appearing  on  the  face  of  the  pleading  may  be  taken  under 
the  proposed  new  practice  by  motion.  The  demurrer  has  been  abolished  in  England  and  New 
Jersey. 

Mistakes  and  Defects 

The  new  practice  act  contains  several  new  sections  upon  the  subject  of  mistakes,  defects  and 
irregularities  and  the  supplying  of  omissions.  Justice  is  often  defeated  by  too  strict  adherence  to  . 
laws  regulating  these  matters.  The  enactment  of  the  broad  provisions  proposed  by  the  Committee 
Is  a  great  step  towards  the  liberalisation  of  practice  and  will  obviate  many  of  the  technicalities  of 
the  existing  practice.  The  sections  have  been  drawn  in  quite  general  language  and  are  intended  to 
meet  techmcal  objections  as  thev  may  arise  at  any  stage  of  an  action  or  proceeding,  even  on  appeal. 
(CVJl.  §§  105,  106,  110.) 

A  gen^^  section  providing  that  when  it  shall  appear  in  any  action  or  preceding  that  the  appro- 
priate remedy  upon  the  facts  pleaded  or  proved  is  different  from  that  asked  for  in  the  pleadings  or 
oonespondine  papers,  the  proceedings  may  be  amended,  upon  proper  terms,  and  may  be  continued 
or  determined  by  the  court  and  at  the  term  where  then  pending,  or  remitted  to  the  proper  term  to 
be  disposed  of,  in  order  that  the  relief  may  be  finally  granted  which  is  appropriate  to  tne  facts,  to 
the  same  ext^it  as  if  the  application  had  been  in  the  first  instance  for  the  relief  granted.  (C.  P.  A. 
{  111.)  A  similar  provision  is  now  found  in  the  Code  but  it  is  applicable  only  to  mandamus  and 
eertiorari  proceedings. 

Court  Orders  and  Judges'  Orders 

The  distinction  between  court  orders  and  judges*  orders  when  in  effect'made  by  supreme  court 
justices  has  been  abolished  in  the  new  practice.   (C.  P.  A.  §  129.) 

Uniformity  in  Provisional  Remedies 

A  number  of  new  sections  relating  to  orders  of  arrest^  temporary  injunctions  and  warrants  of 
attachment,  are  included  in  the  Civil  practice  act,  making  the  practice  in  these  proceedings  as 
imiform  as  possible  so  far  as  relates  to  the  application  for  the  order  or  warrant,  the  proof  on  the 
application  or  hearing,  the  granting  of  the  remedy,  the  security  required,  the  recital  of  grounds^  new 

of  on  a  application  to  vacate,  and  the  granting  of  the  relief  after  a  counterclaim  has  been  inter- 

ed.    (C.  P.  A.  i§  814-825.) 

I  addition  to  making  the  provisions  more  uniform,  a  number  of  sections  relating  to  the  various 

isional  remedies  have  been  clarified  in  language  and  a  number  of  amendments  have  been  made 

dating  practice  in  the  interest  of  simplicity. 

Reversal  by  Appellate  Division  to  Specify  Grounds 

.new  section^as  been  inserted  (C.  P.  A.  §  620)  requiring  a  decision  of  the  appellate  division  re- 
sing  a  judgment  or  order  to  state  the  exact  ruling  of  the  court,  that  is,  whether  or  not  a  reversal 
^  made  upon  the  facts  or  upon  the  law  or  upon  both  the  law  and  facts  or  that  the  facts  were 
rmed  and  that  tlie  reversal  was  upon  the  law  and  also  whether  or  not  the  decision  was  unanimous 
Ko  an  issue  or  party. 
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Bxtensioiui  of  Time 

A  new  section,  formed  in  broad  tennfi,  relating  to  extensions  of  time  by  courts  and  judges,  has 
been  included.    (C.P.A.  §dS.' 

Write  Abolished 

The  writs  of  mandamus,  prohibition  and  of  certiorari  to  review  the  determination  of  an  inferior 
tribunal,  have  been  abolisned  and  the  relief  heretofore  obtained  under  the  provisions  of  the  Code 
will  be  obtained  by  order  luider  the  new  practice.  (C.  P.  A.  {§  1283. 1313, 1341.)  In  each  of  these 
cases  under  the  present  practice  an  order  must  be  secured  first  before  the  writ  is  allowed  by  the 
court  and  iasued  by  the  clerk.  Under  the  new  practice  the  order  will  be  granted  and  thereupon 
entered  in  the  county  clerk's  office  and  certified  copies  serv^,  thereby  doing  away  with  the  neces- 
sity of  a  writ. 

The  writs  of  habeas  corpus  and  certiorari  to  inquire  into  the  cause  of  detention  provided  by  sec- 
tions 2015-2066  of  the  Code  have  been  retained  in  view  of  the  provisions  of  section  4,  article  1  of 
the  state  Constitution  which  provides  that  ''the  privilege  of  the  writ  of  habeas  corpus  shall  not  be 
suspended  unless  when,  in  cases  of  rebellion  or  invasion,  the  public  safety  may  require  its  suspen- 
sion." It  mieht  be  constitutional  to  abolish  the  ''writ  itself  if  the  right  to  the  same  relief  were 
recognized  and  provided  for  by  appropriate  order,  but  such  action  woula  undoubtedly  result  in  liti- 
gation. 

The  writ  of  habeas  corpus  to  bring  up  a  person  to  testify  has  been  abolished  in  the  new  practice 
and  an  order  substituted.    (C.  P.  A.  §§415-420.) 

The  writ  of  assessment  of  damages  now  covered  by  sections  2103-2119  of  the  Code  of  civil 
procedure,  has  been  omitted  as  unnecessary  and  obsolete. 

Filing  Papers 

Section  824  of  the  Code  now  provides  that  the  summons  and  each  pleading  in  an  action  must  be 
filed  with  the  clerk  by  the  party  in  whose  behalf  it  is  served  within  ten  days  after  service.  This  re- 
quirement is  observea  rarely  at  the  present  time.  The  provision  has  been  amended  so  as  to  provide 
for  filing  '^  within  five  days  after  notice  from  the  adverse  part^f  requiring  such  filing  and  upon  fail- 
ure to  comply  with  such  notice,  the  court  or  a  judge,  in  its  or  his  discretion,  mav  order  tnat  such 
summons  or  pleading  be  deemed  abandoned  either  absolutely  or  upon  failure  to  file  within  a  time, 
if  any,  permitted  by  the  order.''  (C.  P.  A.  §  100.)  This  section  as  thus  amended  will  provide  a 
method  of  requiring  the  filing  whenever  it  shall  appear  necessary  or  proper. 

Referees,  Receivers,  CommissionerB  and  Appraisers 

Uniform  provisions  have  been  included  in  the  Civil  practice  act  (C.  P.  A.  §§  81,  126)  providing 
for  the  removal  of  a  referee,  receiver,  commissioner  or  appraiser,  the  appointment  of  successors  and 
the  oaths  of  such  officers. 

Service  of  Papers 

The  provision  now  contained  in  section  801  of  the  Code,  applicable  to  New  York  city  only,  pro- 
viding that  deposit  in  a  branch  post-office,  shall  have  the  same  effect  as  a  deposit  in  the  general 
or  principal  post-office,  has  been  extended  in  the  new  practice  so  that  it  is  applicable  generally 
throughout  the  state.    (C.  P.  A.  §  164.) 

Service  of  Summons  on  Incompetent  Persons 

A  new  provision  is  inserted  in  the  Civil  practice  act  providing  that  where  a  defendant  has  been 
judicially  declared  incompetent  to  manage  his  affairs,  and  a  committee  has  been  appointed,  the 
court,  in  its  discretion,  may  make  an  order  dispensing  with  delivery  of  the  [summons  upon  the 
defendant  in  person.    (C.  P.  A.  §  225,  subd.  2.) 

Substituted  Service  of  Summons 

The  provisions  relating  to  substituted  service  of  a  summons  have  been  clarified. 

The  Civil  practice  act  contains  a  new  provision  to  the  effect  that  an  order  for  service  of  a  summons 
by  publication  upon  an  infant  or  incompetent  defendant  may  be  made  where  complete  personal 
service  of  the  sunmions  cannot  be  made  within  the  state,  after  due  dili^nce,  upon  such  infant  or 
incompetent,  whether  a  resident  or  non-resident  of  the  state,  by  delivering  a  copy  to  the  person  or 
persons  to  wnom  a  copy  is  required  to  be  delivered  in  the  case  of  personal  service.  (C.  P.  A.  §  232. 
subd.  4.)  This  provision  has  been  included  in  the  new  practice  to  cover  cases  where  it  is  now  found 
practically  impossible  to  secure  complete  service  of  a  summons  upon  an  infant  or  inoomnetent 
under  the  present  Code. 

Service  of  Summons  Where  People  are  Party 

A  new  provision  has  been  imcluded  in  the  Civil  practice  act  stating  that  in  any  case  where  the 
people  of  the  state  are  by  law  a  proper  party  defendant,  the  summons  shall  be  served  upon  the 
attomey-general,  and  also  the  further  provision  that  the  delivery  of  a  copy  of  *the  summons  to  a 
deputy  attorney-general  shaD  be  equivalent  to  personal  service  upon  the  attorney-general.    (C.  P. 
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A.  f  221.)   The  Code  now  oontains  several  sections  making  similar  provisi9n  but  in  particular  ae-^ 
tionsonly.  The  practice  has  been  made  general.  » 

Appearance  of  Party 

The  provision  of  Code  section  55  to  the  effect  tluit  if  a  party  has  an  attorney  in  the  action,  he 
cannot  appear  to  act  in  person,  where  an  attorney  may  appear  or  act  either  by  special  provision  of 
law,  or  by  the  course  and  practice  of  the  court,  has  been  changed  to  broaden  the  right  of  appear- 
ance by  a  party  by  providing  that  a  party  having  an  attorney  may  so  appear  to  act  in  person  in  the 
action  with  the  consent  of  the  court.   (C.  P.  A.  §  236.) 

Additional  Coimterclaims 

Code  section  501  si>ecifying  the  cases  in  which  a  counterclaim  can  be  interposed  has  been  changed 
to  permit  the  allowance  of  counterclaims  against  the  plaintiff  and  third  persons.  (C.  P.  A.  §  266.) 
The  new  practice  also  provides  that  where  a  defendant  sets  up  any  counterclaim  which  raises  ques- 
tions between  himself  and  the  plaintiff  along  with  any  other  persons,  he  must  set  forth  the  names  of 
all  persons  who,  if  such  counterclaim  were  to  be  enforced  by  cross  action,  would  be  defendants  to 
•ucn  cross  action.  Where  any  such  person  is  not  a  party  to  the  action,  he  shall  be  summoned  to 
s^pear  by  being  served  with  a  copy  of  the  answer  and  he  uiereby  becomes  a  defendant  in  the  action 
ae  if  he  had  been  served  with  a  summons. 

Action  Against  Corporation  on  Promissory  Note 

Code  section  1778  now  provides  that  in  an  action  against  a  foreign  or  domestic  corporation  to  re- 
cover damages  for  the  non-payment  of  a  promissory  or  other  evidence  of  debt,  unless  the  defendant 
obtains  and  serves  with  his  answer  or  demurrer  an  order  directing  a  trial  of  the  issues,  the  plaintiff 
may  take  judgment  as  on  a  default.  The  provision  is  technical.  In  practically  ^^^  ^^^^  ^^^ 
such  order  is  granted  as  a  matter  of  course  upon  proof  no  stronger  than  verification.  The  require- 
ment of  an  order  in  such  cases  has  been  omitted  and  as  a  substitute  it  is  required  that  the  answer 
of  the  corporation  must  be  verified.    (C.  P.  A.  §  252.) 

Judgments  on  Pleadings  or  Admissionfof  Part  of  Cause 

A  broad  general  section  has  been  included  providing  that  judgment  may  be  rendered  by  the  court 
in  favor  of  anv  party  or  parties  and  against  any  party  or  parties  at  any  stage  of  an  action  or  appeal 
if  warranted  by  the  pleadings  or  the  admissions  of  a  party  or  parties  and  a  judgment  may  be  ren- 
dered by  the  court  as  part  of  a  cause  of  action  and  the  action  proceed  as  to  the  remaining  lesuefs,  as 
justice  may  require.     (C.  P.  A.  §  476.) 

Effect  of  Judgment  Dismissing  Complaint 

The  Code  provides  that  a  final  jud^ent  dismissing  a  complaint  ''either  before  or  after  a  trial'' 
does  not  prevent  a  new  action  unless  it  expressly  declares,  or  it  appears  by  the  iudgment  roll,  that 
it  is  rendered  upon  the  merits.  The  Committee  adopted  the  suggestion  of  the  Bo^  of  Statutory 
Consolidation  and  various  bar  associations  that  the  rule,  while  remaining  the  same  as  to  a  dismissal 
before  the  close  of  the  plaintiff's  evidence,  should  be  changed  as  to  a  dismissal  at  any  time  tha'e- 
after  and  in  such  case  the  dismissal  will  be  deemed  to  be  a  final  determination  on  the  merits  and 
will  bar  a  new  action  unless  the  court  shall  dismiss  without  prejudice.  The  new  practice  so  provides. 
(C.  P.  A.  §  482.) 

Declaratory  Judgments 

The  subject  of  ''declaratory  judgments"  is  one  which  has  been  receiving  much  consideration  in 
various  parts  of  the  country  in  recent  years.  The  Joint  Committee  caref  ufiy  examined  the  recom- 
mendations for  a  provision  authorizing  the  granting  of  declaratory  judgments  in  this  state  and 
caused  to  be  included  in  the  new  practice  the  following  section : 

"The  supreme  court  shall  have  power  in  any  action  or  proceeding  to  declare  rights  and 

other  legal  relations  on  request  for  such  declaration  whether  or  not  further  relief  is  or  could  be 

claimed,  and  such  declaration  shall  have  the  force  of  a  final  judgment.    Such  provisions  shall 

be  made  by  rules  as  may  be  necessary  and  proper  to  carry  into  effect  the  provisions  of  this 

^  section."    (C.  P.  A.  §  473.) 

""nder  the  rules  adopted  on  the  subject  in  this  state,  the  courts  may  decline  to  pronounce  a  de- 
atory  judgment  in  their  discretion.  Provision  is  made  for  settlement  of  questions  of  fact  by  a 
'  and  also  for  i^peals  in  such  actions  "as  in  other  causes.'' 

Depositions  of  Parties  and  Witnesses 

le  O'vil  practice  act  simplifies  the  procedure  for  obtaining  the  testimony  of  a  party  or  other 
^n  by  deposition.  The  present  cumbersome,  technical  and  lengthy  affidavit  for  obtaining;  an 
er  is  dispensed  with,  together  with  the  order  itself.  The  first  step  under  the  new  practice  is  to 
e  a  notice  of  the  time  and  place  of  the  proposed  examination,  the  name  of  the  witness  and  the 
jre  of  the  issues.  The  examination  follows  as  a  matter  of  course  unless  the  notice  is  vacated  or 
iified  on  motion  of  the  adverse  par^.  The  grounds  upon  which  a  deposition  may  be  obtained 
the  same  as  at  present  except  that  the  party  may  cause  his  own  testimony  to  be  tsken  as  a  mat- 
of  course  and  except  also  that  the  deposition  of  a  witness  may  be  so  taken  if  he  lives  more  than 
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oae  hundred  miles  from  the  place  of  trial.  Upon  the  hearing  of  the  motion  to  vacate,  the  party 
desiring  the  testimony  may  use  anv  affidavit,  informal  or  otherwise,  which  is  sufficient  to  sustain 
his  right,  the  same  as  upon  anv  other  motion  in  an  action.  The  moving  party  may  also  produce 
affidavits.  Either  party  may  also  refer  to  the  pleadings.  In  any  case  there  is  no  statutory  form  the 
non-compliance  with  which  prevents  the  taking  of  t^imony.  A  party  may  proceed  by  obtaining 
an  order  in  the  first  instance  as  under  the  present  practice  in  case  he  so  desires.  (C.  P.  A.  {§  280- 
309.) 

Discovery  and  Inspection] 

Two  new  sections  upon  the  subject  of  discovery  and  inspection  have  been  included  in  the  new 
act.  One  of  the  sections  provides  that  a  party  may  give  notice  at  any  time  to  any  other  party  in 
whose  pleadings  or  affidavits  reference  is  made  to  any  document,  to  produce  such  document  for 
inspection  or  to  permit  copies  thereof  to  be  made.  Any  party  not  complying  with  such  notice 
shall  not  afterwards  be  permitted  to  put  such  document  m  evidence  unless  he  shall  satisfy  the 
court  that  the  document  relates  only  to  his  own  title,  he  being  a  defendant,  or  that  he  had  some 
other  good  and  sufficient  excuse  for  his  non-compliance.    (C.  P.  A.  §  327.) 

The  other  section  provides  that  the  court  may  make  an  order  on  application  of  any  party  re- 
quiring any  other  party  to  state  by  affidavit  whether  any  one  or  more  specific  documents  to  be  spec- 
ified in  the  application  is  or  are  or  has  or  have  been  at  any  time  in  his  possession  or  power  and  if  not 
then  in  his  possession,  when  he  parted  with  the  same  and  what  has  become  thereof.  The  applica- 
tion must  be  made  on  an  affidavit  stating  the  belief  of  the  deponent  that  the  other  party  has  or  did 
at  some  time  have  the  specified  document  or  documents  in  nis  possession  or  power  and  that  they 
relate  to  the  matter  in  question.    (C.  P.  A.  §  328.) 

Each  of  these  sections  was  taken  from  the  English  practice. 

Bonds  and  Undertakings 

Several  new  sections  relating  to  bonds  and  undertakings  in  actions  and  proceedings  have  been 
included  in  the  Civil  practice  act.  They  relate  to  the  conditions  of  a  bond  or  undertaking  generally; 
the  justification  of  sureties;  greater  protection  for  infants  and  incompetents;  United  States  bonds 
in  lieu  of  cash  bail;  and  security  by  domestic  municipal  corporations.  (C.  P.  A.  §§  148,  151,  154, 
157,  671.) 

Leave  to  Appeal  to  the  Court  of  Appeals. 

A  new  provision  has  been  inserted  in  the  Civil  practice  act  which  provides  that  if  the  court  of 
api>eab  be  in  recess  during  all  or  a  part  of  the  period  of  thirty  days  when  an  application  for  leave 
to  appeal  must  be  taken  to  such  court  after  refusal  of  the  appellate  division  to  grant  such  leave,  the 
application  may  be  made  upon  notice  served  within  such  period  to  be  heard  after  the  expiration 
tnereof ,  if  noticed  for  a  day  not  latter  than  ten  days  after  the  court  shall  have  reconvened.  (C.  P. 
A.  §  591.) 

Liability  of  Guardian  Ad  Litem  for  Costs 

A  new  section  provides  that  "a  guardian  ad  litem  for  an  infant  is  not  liable  for  costs  unless  speci- 
ally charged  therewith  by  the  order  of  the  court. "  thus  placing  the  matter  of  the  responsibility  of  the 
guardian  ad  litem  in  every  case  in  the  hands  of  the  court.    (C .  P.  A.  §  205.) 

Tender  and  Offer 

The  new  practice  retains  provisions  providing  for  the  tender  of  money  after  suit  brought  and  for 
the  payment  into  court  in  case  of  refusal  to  accept  the  tender,  and  providing  also  for  offer  to  com- 
promise. (C.  P.  A.  §§  171-179.)  In  including  the  provisions  as  to  tender  the  practice  is  changed 
m  certain  respects.  At  the  present  time,  when  a  defendant  pays  a  sum  of  money  into  court  as  a 
tender  in  an  action,  it  has  been  held  that "  the  moneys  belonged  to  the  plaintiff  from  the  moment  of 
their  deposit  by  force  of  their  payment  into  court. "  Taylor  v.  Brooklyn  Elec.  R.  R.  Co.,  119  N.  Y. 
581,  563.  In  case  the  plaintiff  accepts  the  defendant's  tender,  he  can  proceed  with  the  action 
nevertheless.  Resort,  therefore,  to  these  provisions  is  rare.  The  new  sections  change  the  existing 
rule  that  title  vests  in  the  plaintiff  immediately  upon  payment  into  court.  Under  the  new  sections, 
if  a  plaintiff  accepts  a  tender  he  will  not  be  permitted  to  continue  the  action  and  if  he  refuses  to  ac- 
cept and  subsequently  fails  to  recover  judgment,  he  will  not  be  entitled  to  take  out  of  court  the 
moneys  paid  in  by  defendant  as  a  tender  but  if  he  recovers  judgment,  the  sum  paid  into  court  shall 
apply  on  the  judgment  and  the  surplus,  if  any,  will  be  refund^  to  the  defendant.  The  rule  as  *^ 
tender  has  been  extended  by  permitting  a  plaintiff  to  make  a  tender  to  defendant  after  a  count 
claim  has  been  interposed  in  like  manner  and  with  like  effect  as  a  tender  by  a  defendant.  Tha 
two  changes  are  set  forth  in  language  similar  to  the  provisions  now  contained  in  the  New  Jersi 
practice. 

Committee's  Suggestions  as  to  Court  Rules 

The  Committee  in  preparing  its  proposed  Civil  practice  act  and  other  bilb  containing  materi 
to  be  retained  in  the  form  of  statute  eliminated  many  of  the  presenr  Code  provisions.    The  great 
portion  of  such  provisions  were  restated  as  tentatively  suggested  rules  of  court.    With  these  wer 
included  the  present  General  rules  of  practice.    In  some  instances  the  original  text  was  re-writtcL 
but  in  most  cases  the  provisions  were  left  substantially  unchanged,  the  Committee  believing  that  it 
would  be  better  to  have  the  text  in  practically  its  original  form  before  the  body  charged  with  th< 
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work  of  revising  the  rules.    The  matter  to  be  placed  in  rules  covered  details  of  practice  and  pro- 
cedure which  should  be  eliminated  from  the  statutes. 

Since  the  enactment  of  the  Civil  practice  act  and  other  bills  proposed  by  the  Joint  Legislative 
Committee  a  convention  of  judges  and  lawyers  of  the  state  htm  been  held  pursuant  to  statute 
and  this  convention  has  formulated  and  adopted  a  set  of  Rules  of  civil  practice,  to  supplement  ihe 
Civil  practice  act. 

Amendments  Proposed  in  1921 

Various  committees  of  this  association  and  of  other  bar  associations  have  been  engaged  in 
studying  the  new  practice  acts  since  the  adjoiunment  of  the  last  legislative.  The  recent  convention 
to  formulate  rules  of  practice  also  considered  the  practice  acts  wiUi  a  view  to  suggesting  amend- 
ments. A  number  of  amendments  will  be  proposed  during  the  present  session  of  the  legislature 
and  such  as  make  for  improvement  should  be  adopted. 

The  Joint  Legislative  Committee  has  caused  to  be  introduced  in  the  legislature  bills  which  carry 
into  the  new  acts  the  amendments  to  Code  sections  made  at  the  1920  session. 

Another  of  the  Committee's  bills  now  pending|amends  the  new  Arbitration  law,  enacted  as  chap- 
ter 275  of  the  Laws  of  1920,  to  make  such  changes  as  become  necessary  by  reason  of  the  new  prao> 
tice  oiactments.  and  a  further  bill  amends  the  Civil  practice  act  to  bring  harmony  between  its 
provisions  and  tnose  of  the  Arbitration  law. 

Postponement  of  Time  to  Take  Effect 

The  Joint  Committee  has  suggested  in  a  bill  now  before  the  legislature  that  the  time  when  the 
new  practice  acts  shall  take  effect  be  changed  from  April  15th  next  to  October  1,  1921.  This  post- 
ponement is  necesjsary  for  several  reasons.  One  very  practical  reason  is  that  there  has  been  unusual 
delay  in  the  publication  of  the  official  edition  of  the  session  laws  of  1920  on  the  part  of  the  state 

?rinter  and  there  are  no  completely  annotated  editions  of  the  new  acts  yet  issucxl  by  publishers, 
'he  profession  has  not  yet  been  sufficiently  furnished  with  the  necessary  working  tools  properly 
to  undertake  practice  under  the  new  provisions.  The  postponement  of  their  going  into  effect  imtil 
October  first  seems  only  reasonable  and  proper  under  all  the  circumstances. 

Official  Index  in  Preparatton 

At  the  extraordinary  session  of  the  legislature  in  September  last  provision  was  made  for  the 
pr^aration  of  an  official  index  of  the  new  Civil  practice  act,  the  other  court  acts  and  the  practice 
OTovisions  contained  in  the  Consolidated  laws.  The  task  of  preparing  this  index  is  now  under  way. 
When  completed,  the  bar  will  have  the  advantage  of  a  complete  and  comprehensive  subject  and 
section  index  of  all  civil  practice  provisions.  Complete  tables  will  be  fumisned  showing  the  source 
of  all  provisions  of  the  new  practice  acts  as  well  as  die  distribution  of  all  sections  of  the  Code. 

Smnmary 

The  new  Civil  practice  act  passed  at  the  last  session  of  the  l^islature,  in  the  judgment  of  the 
Joint  Lwslative  Committee  which  prepared  it  and  recommended  its  enactment,  marks  a  long  step^ 
st^  in  advance  in  the  betterment  of  civil  practice  in  the  courts  of  New  York.  Since  its  introduction 
in  the  legislature,  thousands  of  copies  of  the  act  in  bill  form  and  otherwise  have  been  distributed.. 
Many  who,  before  the  passage  of  the  act,  favored  the  very  radical  plans  previously  proposed  now 
favor  the  act  which  the  legislature  passed. 

The  Committee's  plan  is  based  to  a  great  extent  on  the  principles  which  have  governed  the  ref- 
lation of  practice  in  our  courts  since  the  Revised  statutes  of  1828.  It  differs  from  all  past  practice 
codes  in  that  from  it  have  been  eliminated  many  details  of  practice  and  procedure  which  formerly 
have  been  included  in  statute  form.  Such  details  have  been  considered  as  details  which  should  be 
regulated  by  court  rules.  It  differs  in  even  a  greater  degree  in  that  it  introduces  a  number  of  provi- 
sions which  will  lend  greater  elasticity  to  our  practice,  but  at  the  same  time  it  furnishes  definite 
language  to  mark  the  course  of  an  action  in  the  courts,  it  furnishes  some  real  chart  of  a  litigant's 
rights,  so  that  upon  his  getting  into  court  he  and  his  attorney  will  be  informed  of  certain  rules 
upon  which  they  surely  can  rely. 

There  is  a  vast  difference  between  the  acts  passed  last  winter  and  the  act  proposed  by  the  Board 
of  Statutory  Consolidation.   The  Board's  proposed  practice  act,  as  last  presented,  consisted  of  but 
forty-one  sections.     All  other  provisions  intended  to  be  retained  in  the  form  of  statute  were  trans- 
ferred to  other  acts  or  Consoliaated  laws  and  provisions  which  were  not  to  be  statute  were  to  be 
regulated  entirely  by  court  rules.    This  plan,  in  the  form  presented,  was  rejected  by  the  Joint 
Committee,  by  the  legislature  and  by  the  bar  generally  and  for  many  reasons.     It  involved  too 
&t  a  scattering  of  tne  statutory  provisions,  it  transferred  to  rules  many  provisions  which  in  the 
[berate  judgment  of  those  who  studied  it  should  be  retained  in  a  practice  act  and  it  left  the 
stice  generally  in  too  indefinite  and  uncertain  a  condition  to  meet  the  needs  of  practice  in  a 
e  such  as  our  own. 

lie  bar  of  the  state  generally  should  have  no  hesitancy  in  accepting  the  Civil  practice  act  en- 
'dd  last  winter.    A  short  trial  in  actual  use  in  practice  will  show  it  to  be  much  more  convenient 
n  the  present  involved  Code  of  civil  procedure  and  surely  it  will  bring  about  a  marked  im-- 
^vement  in  practice. 

Mew  York  state,  with  the  completion  of  all  of  this  study  and  work  upon  its  court  practice  methods 

have  a  practice  system  which  will  undoubtedly  stand  for  many  years  with  but  little  need  of 

Serial  change.   Naturally  there  will  be  amendments.   The  only  way  in  which  the  growth  of  ideas 

I  be  carried  into  our  practice,  whether  in  statute  or  court  rules,  is  by  amendment.    But  bar 
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aaBodaiioiu  and  the  bar  generally  should  take  a  greater  interest,  now  that  they  have  this  new  prae- 
tice  act,  of  seemg  to  it  that  only  such  amendments  are  suggested  to  the  legislature  and  the  courts 
and  only  such  amendments  are  adopted  and  approved  by  the  legislature  and  the  governor  and  tlie 
courts,  as  actually  are  neoessaiy  to  supply  deficiencies  in  or  add  unquestioned  improvements  to  our 
praotiee  system. 

There  should  be  no  sentiment  among  thinking  members  of  the  bar  of  the  state  favoring  the  re- 
peal of  the  practice  enactments  of  1920.  Such  a  course  would  mean  the  throwing  away  of  all  of 
the  diligent  and  painstaking  efforts  whidi  have  been  expended  b^  boards  and  commissions  repre- 
senting the  state,  by  this  and  other  bar  associations,  and  by  individual  lawyers  and  judges  without 
number,  the  result  of  all  of  which  was  carried  into  cflect  by  the  last  legislature  and  the  recent  con- 
voition  of  judjges  and  lawyers.  It  would  mean  undoubtedly  that  the  matter  of  imfHOvemoit  in 
our  civil  practice  would  be  set  back  for  another  ten  or  twenty  years  and  it  is  inooncdvable  that  the 
bar  of  New  York  state,  upon  mature  reflection,  will  favor  such  a  course. 
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TABLE  SHOWING  DISTRIBUTION  OF  SECTIONS 
OF  CODE  OF  CIVIL  PROCEDURE 

(Note. — ^This  table  shows  dispomtioa  o!  the  sections  of  the  Code  of  dvil  prooedure  as  it  existed  Jan.  1,  1920.  As  the 
entile  Code  wn  repealed  by  the  (XvU  praetioe  aet,  it  must  be  assained  that  it  was  the  intention  of  ihb  joint  IsfidatiTe 
oommittee  to  repeal  outiitht  seetioos  whioh  do  not  appear  in  this  table.  The  several  praotioe  aets  are  abbreviated  m 
follows  in  this  table  and  in  the  notes  found  throughout  this  volume:  CivU  Piactioe  Act,  C.  P.  A.;  Surrogate's  Court  Aott 
Snrr.  CU  A;  Justioe  Court  Act,  J.  Ct.  A;  Court  of  Claims  Act*  Ct.  CL  A.;  New  York  City  Court  Act.  N.  Y.  C.  Ct.  A. 
A  table  showing  speoifio  lepeato  of  the  sections  of  the  Code  of  dvil  prooedure  follows  this  table.) 

CODE  CrV.  PROC. 
Section. 

«        •     •     •     •■••••••••■«••■••••«••••••■•■••••«••••••••••••  \^«     X    •     «A««     w    ^3m§»     mt^A    IRSXtvGUI/Ce 

7  C.  P.  A..  §  63. 

22 Rules  of  civil  piactioe,   10,     lat 

four  sentences. 

23,  omitted , 

24,  Ist  sentence Rules  of  civil  pntctioe,  13. 

9*5  rj    P    A     S7Q 

26  C.  P.  A.,  $  78. 

34 Rules  of  civil  practice,  150. 

37,  1st  sentence , C.  P.  A.,  §  437,  subd.  1. 

37,  last  sentence,  transferreid  to  rules  of  civil  practice,  150; 


38 Judiciary  1.,  §  8. 

39  Judiciary  1.,  §  8. 

44,  except  as  far  as  relating  to  criminal  proceedin^B C.  P.  A.,  §  02. 

44,  as  far  as  relating  to  criminal  proceedings,  (Tr.  by  L.  1020, 

ch.  020) Code  crim.  proc.,  §  lOe. 

45,  as  far  as  relating  to  civil  actions C.  P.  A.,  §  436. 

45,  as  far  as  rdating  to  criminal  proceedings,  (Tr.  by  L. 

1020,  ch.  020) Code  crim.  proc.,  {  lOf. 

51  Judiciary  1.,  §  10. 

RSI  n    P    A     &  04. 

55 C.  P.  A.,  i  236. 

60 Rules  of  civil  practice,  20,  subd. 

4,  last  two  sentences. 
65,  except  last  sentence  (omitted  as  too  drastic) C.  P.  A.,  |  240. 

JL^^W  •••      •••••      ••«••■••••■••••••■■••••••••••■•»••••••«•   Vi/*  X     •  *^«ft  Jk  JLx/«Va  O^&Lr^JL*      «L« 

J^x/'X  «••      ■      «•••■••••««•••••••••••••••••«•••>■■••••••■•••  ^^*  X     •  A^mm  3f  X\.rMf«  OV»i^Va«      f^a 

A  V<6  ■•      •      ••••••••»•••••«••••■•«••••••••■••••■••••••••••  ^^«  X^  a  XXay  V  Jixfmtm  SlUL/VLKla      »■       •»• 

X^^^F  ■•     •     •     ■•••■•••b»»«     ■••••■•«■■■•••••••■■••••••■•••■••  ^^^m  X    •  ^^k*«  X  X\/wfa  O^A^^V&a      %^9 

X^^v  «a«aB*«««*«B\>*«««*«*««**»««««a»«*»«a«     ••»••••••••  ^.Z*  X    a  **••  V  X^/Cr* 

2QQ  C.  P.  A    J  104. 

110  (Tr.'by 'ii.'  1020',  diVo33)'.*.'.*.'  .*  .* .' ! .'  .* .'    .' .'  .* ! .' .' .' .' .' '.   '. ' '.  '.Prison  L,  §  24." 

111  (Tr.  by  L.  1020,  ch.  024) Civil  rights  1.,  §  72. 

118  (Tr.  by  L.  1020,  ch.  033) Prison  h,  §  23. 

118,  see  note Civil  rights  1.,  §  22,  as  am.  by  L. 

1020,  ch.  024. 

x^i  J  xSv  parv  .•••••< • \jm  X  .  A>,  y  iXjfff  suDu.  ^« 

127,  except  as  to  issue  of  new  execution C.  P.  A.,  §  832. 

:32 C.  P.  A.,  §  165. 

133  (Tr.  by  L.  1020,  ch.  033) Prison  1.,  §  22,  except  last  sentence 

34  (Tr.  by  L.  1020,  ch.  033) Prison  1.,  f  22,  last  sentence. 

38  (Tr.  by  L.  1020,  ch.  033) Prison  1.,  §  363. 

130  (Tr.  by  L.  1020,  ch.  033) Prison  1.,  §  367. 

140  (Tr.  by  L.  1020,  ch.  933) Prison  1.,  §  368. 

141  (Tr.  by  L.  1020,  ch.  933) Prison  L,  §  369. 

142  (Tr.  by  L.  1920.  ch.  933) Prison  1.,  §  369a, 

149  (Tr.  by  L.  1920,  ch.  933) Prison  1.,  §  362. 

150  (Tr.  by  L.  1920^  ch.  933) Prison  1.,  §  364. 

151  (Tr.  by  L.  1920,  ch.  033) Prison  1.,  §  365,  1st  sentence. 

152  (Tr.  by  L.  1020,  ch.  033) Prison  1.,  §  365,  except  1st  sentence 
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Section. 
163  (Tr.  by  L.  1920,  ch.  933) Prison  I.,  {  366,  Ist  sentence. 

154  (Tr.  by  L.  1020,  ch.  933) Prison  1.,  §  366,  except  Ist  sentence. 

155  (Tr.  by  L.  1920,  ch.  933) Prison  1.,  §  369b. 

166  (Tr.  by  L.  1920,  ch.  920) Code  crim.  proc.,  §  312a. 

157  (Tr.  by  L.  1920,  ch.  933) Prison  I.,  §  361. 

158  (Tr.  by  L.  1920,  ch.  933) Prison  1.,  {  369c. 

160  (Tr.  by  L.  1920,  ch.  933) Prison  1.,  §  369f. 

161  (Tr.  by  L.  1920,  ch.  933) Prison  1.,  {  369g. 

162  (Tr.  by  L.  1920,  ch.  933) Prison  1.,  S  369h,  1st  paragraph. 

163  (Tr.  by  L.  1920,  ch.  933) Prison  1.,  §  369h,  2d  paiagraph. 

164  (Tr.  by  L.  1920,  ch.  933) Prison  1.,  13691 

165  (Tr.  by  L.  1920,  ch.  933) Prison  1.,  1 369i. 

166  (Tr.  by  L.  1920,  ch.  933) Prison  1.,  1 369k,  Ist  sentence. 

167  (Tr.  by  L.  1920,  ch.  933) Prison  1.,  §  369k,  except   1st   sen- 
tence. 

168 
169 
170 
171 
172 
173 
174 
175 
176 
177 
178 
179 
180 
181 


Tr.  by  L.  1920,  ch.  933) Prison  1.,  {  3691. 

Tr.  by  L.  1920,  ch.  933) Prison  1.,  §  369m. 

Tr.  by  L.  1920,  ch.  933) Prison  I.,  §  369n. 

Tr.  by  L.  1920,  ch.  933) Prison  1..  {  369e. 

Tr.  by  L.  1920,  ch.  921) County  1.,  §  196. 

Tr.  by  L.  1920,  ch.  921) County  I.,  §  197. 

Tr.  by  L.  1920,  ch.  921) County  L,  $  198. 

Tr.  by  L.  1920,  ch.  921) County  L,  1 199. 


Tr.  by  L.  1920,  ch.  921) County  1.,  $  199a. 

Tr.  by  L.  1920,  ch.  921) County  I.,  {  199b. 

Tr.  by  L.  1920,  ch.  921) County  1.,  §  199c. 

Tr.  by  L.  1920,  ch.  921) County  1.,  §  199d. 

Tr.  by  L.  1920,  ch.  921) County  1.,  1 199e. 

Tr.  by  L.  1920,  ch.  921) County  I.,  §  199f. 

181a  (Tr.  by  L.  1920,  ch-921) County  1..  {  154. 

191  C.  P.  A.,  §  589,  except  last  part 

of  subd.  3. 

X  v4f     JLOv  OOUlAUmtS  •   •   •   ••••«•■••••••••••••••••••••••••••••  Km/*  X^«  «&••  9  \^KJ%3m 

XV^f     4m^L  sK?U  l^?£A  vl7  •••••■••••••*••••••••••••■•»••••••••••  \^>    JL  m   A^«|    9  ^\Ji3m 

IQfk  C    P    A     fi  14.^ 

91ft  n    P    A      S  IftO 

£<^3^    rBOCcUCQi  9w6  UCJvC • •••••••••••■•••••••••  Vy*  Jr  •  ^x»y  y  0^« 

99Q  n   P    A     8  14^ 

m0mA%9         •     •     •     •••■••••«•■••••••••>••■•»••••••■••••••••••••■•   V^»     A    •     AA.«|      y     JLTm-XMrn 

mt\j  %      m  •  •  ••••••■••••■••■•••••••••■•••••••«••■••••■•••••  x^*  x^  •  a\.*%   y  ^^X^)b 

241   C.  P.  A..  §  77. 

251,  omitted  as  covered  by  Judiciary  1.,  {  300 

263,  except  4th  and  5th  sentences  from  end Ct.  CI.  A.,  |  2. 

263,  4^  and  5th  sentences  from  end Ct.  CI.  A.,  $4. 

264,  except  6th-10th  sentences Ct.  CI.  A.,  §12. 

264,  5th  sentence Ct.  CI.  A.,  %  26. 

264,  6th  sentence Ct.  Q.  A,,  J  15. 

264,  7th-10th  sentences Ct.  CI.  A.,  §  23. 

266  Ct.  CI.  A.,  " 

265a  Ct.  CI  A., 

266,  except  last  sentence  (omitted) Ct.  CI.  A., 

267  Ct.  CI.  A., 

268,  except  last  paragraph  (omitted) Ct,  CI.  A., 

268a Ct.  CI.  A., 

269  Ct.  CI.  A., 

270,  except  2d  and  last  sentences Ct.  CI.  A., 

270,  2d  sentence Ct.  CI.  A., 

270,  last  sentence Ct.  CI.  A., 

271   Ct.  CI.  A., 

272  Ct.  CI.  A., 

273  Ct.  CI.  A., 

274,  Ist  sentence Ct.  CI.  A., 

274,  last  sentence Ct.  CI.  A., 

275  Ct.  CI.  A., 

276 Ct.  CI  A., 

277  Ct.  CI.  A., 

278  Ct.  CI.  A., 

279  Ct.  CI.  A., 

280  Ct.  CI.  A., 

281  Ct.  CI.  A., 

rrlil 


SECTIONS  Of  CODE  OF  CIVIL  PROCEDURE 


»••••• 


•  •••••* 


•  «  •  •  • 


•  •  •  • 


•  •«•••••■ 


■   •   •   «   B 


•   •••••«•• 


»   •   •   • 


•  4  •  •  • 


•  •   «   ■   • 


•  «   •  • 


•   •«•   •••• 


CODE  CIV.  PROC. 
SeotioiL 

28Ia  .. 

284,  Ist  two  sentences . . . 

284,  3d  senteiioe 

284,  except  Ist  three  sentences . . 

v^O  •  ••  •••••• 

t)XO  ••>•••••• 

ox  ff  •••«••••• 

oxo  •  ••  ••••■« 

319,  except  last  sentence 

OJlvAv     •••«■•••••■••••••••••■••• 

ox vL/     *•••••••   >   •   •   •   •   «•   ••••••••• 

^Vm\/     ■   •   «««•••••«•■••■••••••••• 

322  . 

Vmf^  m     •     ■     •••««•■••••• 

OmTB  •■••••••••••••« 

%9mf^^  «     a     «•     ••••••••••■ 

O^iU  ■«••«•••••    ■••     4    •     • 

Owf  •     •     •     ••••■•••••■• 

Ov^y  ■     •«     ••••••>•■••• 

329  . 
330 

49iL9X       •■    ■■•■•••■•< 

333,  Ist  sentence. 
333,  2d  sentence. 
333,  3d  sentence. 

335  .. 

336  . . 

337  .. 

338  .. 

330  .. 
339a  . 

341  .. 

342,  1st  two  sentences 

342,  last  two  sentences 

343,  repealed,  see  note 

«n4f    X8v  SCXIvOIICO 

344,  last  two  sentences,  repealed, 

vVO  ••••«• 
^)^kO  «■•••• 
^y^lv  •«•••■ 

^9aX^        ■••••• 

348,  Ist  sentence. . . . 

348,  last  sentence. . . 

349 

360  (fr.  by  L.  1920,  ch.  938) . . . 

351  (Tr.  by  L.  1920,  ch.  938) .. . 

352  (Tr.  by  L.  1920,  ch.  938). . . 

353,  oniitted  as  covered  by  Code  crun 

354,  omitted  as  covered  by. 

355 

356 

w  •■•••• 

^V       •••••• 

M^       ••«••■ 
"VM         .     •     .     .    .    . 

Aft 


•    •    •    • 


•    ••••«■ 


•    ■•••• 


•    «    •    ■    • 


•    •    ■    •    ■ 


•    •    •    •    • 


•    «•«•• 


•    ••«*•••••*• 


ro 

71 

72 

'  m^  •     •     ■     A     »     9 


«     •     •     •     • 


■     •     •     •     • 


■     ••■•« 


'••••• 


•     ■••«» 


note 


proc 


{484 


18. 
19. 


62. 

2. 

3. 

4. 

45. 


. . .  .Ct.  CI.  A.,  §  21. 
. . . .  Ct.  CI.  A.,  s  3. 
. . . .  Ct.  CI.  A.,  §  6. 
. . .  .Ct.  CI.  A.,  §  18. 
.  ...Ct.  CI.  A.,  §19. 
....Ct.  CI.  A.,  §24. 

.  .  .  .  JN  •    X  .  v/.  Vyv.  A»f 

.  .  .  .  ^  •    Y .  vy*  Ot.  A>,    , 

.  ...N.  Y.  C.  Ct.  A.,  §20. 

N.  Y.  C.  Ct.  A.,  §21. 

N.  Y.  C.  Ct.  A.,  1 22. 

....JN.  X.  Kj,  v/t.  'V., 

•    .    .    .JN.      X.     \Jm    \JV'     A., 

,  .  .  tlS,    X.   w.   vyt.  A., 

•  .  .  ..PI.  X.  v>.  v/t.  A'l 
.  .  .  ..N.     X.   V/.    V/t.    A.|    ^ 

N.  Y.  C.  Ct.  A.,  §35. 

N,  Y.  C.  Ct.  A.,  §36. 

.   .  .  .  ^.     X.    V/.    v/t.    A.,    §  tbf. 

.  .  .  .  ^  •    X .  w.  v/t.  'A.,  a  aO. 

.  .  .  .^.    Y.   V/.    C/t*   A., 

.  . .  .JN.  Y.  O.  v/t.  A.., 
.....M.  Y.  \j.  KjXh  a.., 
. . .  .JN.  Y.  v/.  vJt.  A., 

.    ,    .    .ISm     Y.     V/.     V/t.    A.}     9 

....N.  Y.  C.  Ct.  A.,  §12. 
....N.  Y.  C.  Ct.  A.,  §16. 
....N.  Y.  act.  A.,  §13. 
....N.  Y.  C.  Ct.  A.,  §14. 
N.  Y.  C.  Ct.  A.,  §15. 

.  m  .  .  Di .    Y.  \j,  vyt.  A.,  f  -^** 

....N.  Y.  act.  A.,  I  37. 

.  . .  ..N.  Y.  \j.  v/t.  A.,  9  *'^* 

....N.  Y.  C.  Ct.  A.,  §34. 
....  C  P.  A.,  §  67. 
. . . .  C.  P.  A.,  §  68. 

.  .  .  •  v/.  x  .  A.,  y  /  O. 

C.  P.  A.,  §  190,  1st  two  sentences. 

.  .  .  .  v/.  x  .  A.,  y  xOv. 

....N.  Y.  C.  Ct.  A.,  §26 

C.  P.  A.,  §  190,  end  of  1st  sentence. 

.  ...C.  P.  A.,  1 189. 
. . . .  C.  P.  A.,  §  168. 

C.  P.  A.,  §190,  last  sentence. 

N.  Y.  C.  Ct.  A.,  §24. 

. . .  .v/.  X .  A.,  §95. 
....N.  Y.  C.  Ct.  A.,  §26. 

....  v/.  X  .  ^^.,  y  f  ^. 

C.  p.  A.,  1 69. 

....  C  p.  A.,  §  75. 

Judiciary!.,  §  798. 

Judiciary  L,  §  799. 

Judiciary  1.,  §  799->a. 

1920,  ch.  938,  §  5. 

C.  p.  A.,  §130,  subd.  1. 

....C.  P.  A.,  §70. 
....  (j.  X  .  A.,  §  76. 

•  .  •  .  v/.  X  .  ^^tf  y  ox. 
....  vy.   X  .  aV.,  y  «ja. 

....  L/.  x^.  A.,  §  33. 

C.  P.  A.,  §  34,  1st  paragraph. 

C.  P.  A.,  §  34,  2d  paragraph. 

....  v/.  X  .  A.f  §  36. 

....  C  P.  A.,  §  35. 

....  v>.  X  •  A'f   y  Of  . 
....  vy.  X  •   A.,  ^  Oo. 

....C.  p.  A.,  §39. 
....C.  P.  A.,  §40. 

.  .  .  .  v/.  A  .  A..,  y  4Jl. 
....  v/.  X  .  'i^.,  y  4^. 

. . .  .C.  p.  A.,  §  43. 


m 


TABLE  SHOWING  DISTRIBUTION  OF 


CX)DE  CIV.  PROC. 
Section. 
376  (Tr.  by  L.   IWO,  ch.  ©32), 


•  «  •  • 


»  •  •  • 


•  ••••••• 


•  ••••• 


•  •••■• 


*  •  •  • 


376  . 

377  . 

378  . 

379  . 

380  . 
380  . 
380  . 
380  . 
380  . 

380  . 

381  . 

382  . 

383  . 

384  . 

385  . 

386  . 

387  . 

388  . 

389  . 

390,  except  last  sentence  (omitted) . . 
390a,  except  last  sentence  (omitted) . 

391  . 

392  . 

393  . 

394  . 

395  . 

396  . 

397  . 

399  . 

400  . 

401  . 

402  . 

403,  Ist  two  sentences 

403,  except  1st  two  sentences. . . 

404  . 

405  . 

406  . 

407  . 

408  . 

409  . 

410  . 

411  . 

412  . 

413  . 

413,  Ist  sentence 

414,  except  subds.  2,  3  (omitted 
415 

416,  Ist  sent^ice 

416,  last  two  sentences 

417 


•  •  • 


»■•••*■ 


«   •  • 


•  •   • 


•  •  • 


•  •   •  •   ■ 


•   «  • 


■   •   •  • 


•    •   •    • 


•   •*•••••■ 


418,  amended. 


418, 
419, 
419, 
419, 
420 
420, 
421, 
421, 

422 
422, 
422, 
423 
424 
425 
426, 
426, 


last  sentence . . 
Ist  sentence.  . 
2d  sentence  omitted,  see  note .  . 

Dww  • •• 


•   »«■•• 


•    •••■«• 


see 

Ist  sentence 

2d  sentence,  omitted  as  covered 
practice,  11),  see  note.  .  . 


Ist  sentence . .  . 
see  note . . . 


p   •  •  • 


•   •  ■ 


except  subd.  3 

subcl.  1.  last  two  sentences. 


as  temporary) 


by 


rule 


(rules 


of 


Public  lands  1.,  |  ld9-f,  last 

sentence. 
C.  P.  A.y  §  44,  Ist  three  sentenoeB. 
C.  P.  A.,  $  45. 

44,  last  aentaaoe. 
46. 

47,  Ist  paragraph. 

48,  Ist  poragn^h. 
_  49,  Ist  paragraph. 

.0.  P.  A.,  1 50,  Ist  paragn^h. 
. .  .0.  P.  A.,  §  51,  Ist  paragn^h. 
. .  .J.  Ct.  A.,  §  13,  1st  clause. 
...C.  P.  A.,  J 47. 


.  •  •  v./.  Jr.  *S^«« 

•  •  •  N>.  4r.  A>9f 

•  '  •  v/.  X  .  'V., 

•   •    •  v./.  X   .    'A., 

.  •  •  V/.  Jr .  A.»f 


•  •  •  Vy.  JTm  ^1l., 

•  •  •  v./.  sTm  **., 

...C.  P.  A., 
. .  .C.  P.  A., 

•  •   •  \^»    JL   t    •A., 

...C.  P.A., 

.  •  •  Vi/.  X  .  A.wf 

•  •    •  \J»    X   .    «*., 

.  •  >  Vi/.   X  .  A«, 

...C.P.A., 

.  •  .  Vi/.  X  .  A.*f 

•  •  •  v./.   X  .  **., 

•  •    •  V/.     X  •    ^A., 

...C.  P.A., 

•  •  .  v./.  X  .  'V., 

•  •  .  v./.  X  .  'V., 
.  •  .  Vi/.  X  •  A.., 

•  •    .  v./.     X    •     ^'^a, 

.  •  .  Vi/.  X  .  A.»f 

•  •  .  vy.   X  .   ^^.J 

...C  p.  A., 

•  •    •  V^.    X    .    ^^>, 

.  •  .  v./>  X  «  A.*f 

•  •    .  v./.    X   •    'A., 

.  .  .  v./.  X  •  JV., 
.  •  .  v^.  X  .  A>, 

...c  ~ 


48. 

49. 

50. 

51. 

56. 

52. 

53.    . 

54. 

55. 

13. 

12. 

57. 

58. 

49,  subd.  4. 

59. 

60. 

61. 

16. 

17. 

18. 

19. 

20. 

21. 

22. 

27. 

23. 

24. 

14. 

28. 

29. 


P.  A., 

...C.  p.  A.,  515. 

...C.  P.  A.,  §25. 

. .  .G.  P.  A.,  §  26. 

...C,  P.  A.,  §30. 

. . .  J.  Gt.  A.,  §  13,  last  clause. 

...G.  P.  A.,  1 10. 

.    •    »  V^.     X    .     «Va,     2     11. 

. . .  G.  P.  A.,  §  218,  Istsentenoe,  in  part. 

. . .  G.  P.  A.,  §  825. 

. .  .Rules  of   civil   practice,  45,    Ist 

paragraph. 
. .  .Rules  A  civil  practice,  45,  last  two 

paragraphs. 
. . .  G.  P.  A.,  §  218, 1st  sentence,  in  part. 
. . .  G.  P.  A.,  1 257,  1st  sentence. 

.  .  .  L/.  X  •  A..,  9  4ou. 

. . .  Rules  of  civil  practice,  46. 

...G.  P.  A.,  §485. 

. . .  Rules  of  civil  practice,  46. 

. . .  G.  P.  A.,  §  237,  1st  sentence. 

civil 

237. 

238. 

263,  1st  sentence. 

815. 

1478. 

237,  last  sentence. 

220,  Ist  three  sentences. 

225. 


•  .  •  v^.  X  •  «V«, 

•  •  .  v^.  X  .  Atf 

•  .  •  Kjf  X  .  ^V«, 

•  .  .  Vi/.  X  •  JV., 

•    .    .  V^.  X  .    ^'•J 

•  •  •  Vjt  X  .  A., 

...G.  P.A., 


Rules  of  civil  practice,  44. 


\ 


SECTIONS  OF  CODE  OP  CIVIL  PROCEDURE 

CODE  CIV.  PROC. 
Sectkui. 

426,  Bubd.  2 C.  P.  A.,  §  208,  in  part. 

426,  subd.  3  (Tr.  by  L.  1920,  ch.  ©33) Priwii  1.,  f  369d. 

427  C.     P.    A.,   §226,   subd.     1,     let 

paragraph. 
428, 1st  aontenoe C.    P.    A.,     §226    subd.    2,   1st 

para|p;»ph. 
428,  last  sentence « C.  F.  A.,  §  208,  in  part. 

4M  fj  P   A     &  997 

430 J.  Ct.  A.,  I  59. 

431,  subds.  1,  2 J.  Ct.  A.,  f  50,  subd.  1. 

431,  subd.  3 J.  Ct.  A.,  I  51,  subd.  1. 

432 .C.  P.  A.,  §  229. 

432,  subds.  1-3 J.  Ct.  A.,  §  51.  subd.  2. 

433  Rules  of  civil  practice,  21,  except 

lajst  sentence. 

434 Rules  of  civil  practice,  53,  ^ubds. 

1,  3,  4. 

4^5  P    P    A     8  9in 

^Bvw     •   ■   ■   •••■••••■«•«••••••••••••■••■•••••••••*••••••«•  V^«    £^  •    a\«  A    X   <60X « 

436  Surr.  Ct.  A.,  §  55,  5th  paragraph, 

2d  clause. 

437  Rules  of  civil  practice,  49 

437  Surr.  Ct.  A.,  §  55,  5th  paragraph, 

last  part  of  Ist  sentence  and  last 
sen  ten  ce 

438  C.  P.  A.,  §  i232,  1st  paragraph  and 

subds.  1-3,  5-8. 
438,  1st  paragraph N.  Y.  Ct.  A.,  §  79. 

439  C.  P.  A.,  §  232,  next  to  last  para- 

miph. 
440,  Ist  sentence C.  P.  A.,  J  234. 

440,  except  1st  sentence Rules  of  civil  practice,  50. 

441,  amended Rulra  of  civil  practice,  51,  except 

last  sentence. 
442  Rules  of  civil  practice,  62,  1st  two 

paragraphs. 
443,  subd.  1 Rules  of  civil  practice,  52,  Ist  two 

paragraphs. 

*«w,  Biiuci.  ^.4....... \j»  A  .  A.,  B  z^vy  Xsv  sentence. 

443,  subd.  3 C.  P.  A.,  §  235. 

443,  subd.  4 Rules   of   civil   practice,    51,    last 

sentence. 
443,  subd.  5 C.  P.  A.,  §  233,  last  sentence. 

443,  subd.  5,  last  paragraph Rules  of  civil  practice,  53,  subd.  6. 

443, 8ubd.6 C.  P.  A.,  § 483. 

444,  in  part Rules  of  civil  practice,  63,  subd.  5. 

444,  in  part Rules  of  civil  practice,  53,  subds.  7, 

8,  in  part. 

444  Surr.  Ct.  A.,  §  61,  last  paragraph. 

445  C.  P.  A.,  §  217,  except  last  sentence. 

446,  omitted  as  covered  by C.  P.  A.,  §  209. 

446  J.  Ct.  A.,  §  25. 

447,  1st  sentence,  omitted  as  covered  by C.  P.  A.,  §  211. 

447,  1st  sentence J.  Ct.  A.,  §  36. 

447,  1st  part  of  2d  sentence C.  P.  A.,  §  214. 

447,  last  sentence C.  P.  A.,  §  221,  1st  sentence. 

448,  1st  two  sentences C.  P.  A.,  §  194. 

"  *Of    Ittov  OBIlvBIlOC «••-..•••••• V/«  X  •  ^*9   o   ^V^d* 

449 J.  Ct.  A.,  I  27. 

460,  omitted  as  covered  by C.  P.  A.,  §  200. 

460  J.  Ct.  A.,  §  28. 

451   C.  P.  A.,  I  215. 

163,  Ist  part  of  1st  sentence C.  P.  A.,  J  219. 

■53,  last  part  of  1st  sentence Rules  of  civil  practice,  48. 

53,  last  sentence C.  P.  A.,  §  220,  last  sentence. 

^64 J.  Ct.  A.,  §  29. 

t66  C.  P.  A.,  §  216,  subd.  2. 


TABLE  SHOWING  DISTRIBUTION  OF 

CODE  CIV.  PROC. 
Section. 

455  J.  Ct.  A.,  §  30. 

466  C.  P.  A.,  5  475, 6xe«>t  last  8ent6no& 

458,  in  part C.  P.  A.,  §  196. 

458,  in  part,  transferred  Jto  rules  of  civil  practice,  35,  Ist  para- 

458  J.  Ct.  A.,  $  37. 

459  Rules  of  civil  practice,  35,  except 

1st  paragraph. 

459  . .  .' J.  Ct.  A.,  §  38. 

459,  subd.  2 C.  P.  A.,  j  199. 

460  Rules  of  civil  practice,  36,  Ist  sen- 

460,  Ist  part J.  Ct.  A.,  5  39. 

461,  1st  sentence,  Ist  clause,  and  2d  sentence C.  P.  A.,  1 1493,  1st  paragraph. 

461,  1st  sentence,  in  part C.  P.  A.,  {  197. 

461  * J.  Ct.  A...  §  40. 

462  Rules  ot   civil   practice,   36,   last 

sentence. 

462 J.  Ct.  A.,  §  41. 

463  : C.  P.  A..  5  198. 

464  % Rules  of  civil  practice,  37,  1st  sen- 

tence. 

465  Rules  of   civil  practice,   37,   lait 

sentence. 

466  , J.  Ct.  A.,  §  43. 

467  J.  Ct.  A.,  §  42. 

4AQ  P   P    A     &  901 

468  J.  Ct.  A.,  1 31. 

^OS'y    CO  V6F6C1  Dy ••••••••••«••••••••••■••••*  V/»  X  •  -A4|  y  Ajm% 

470,  except  last  sentence C.  P.  A.,  1 203. 

^f  vf,  i8f0v  senience  •  ..  ..  ••••••..•••...•...•.............  Vy.  x  •  ^^.|  s  •vF^,  sudci.  x. 

471,  1st  clause C.  P.  A.,  §  202,  part  of  1st  sentence.. 

471,  1st  sentence,  last  part Rules  of  civil  practice,  40,  subd.  1. 

471,  last  sentence C.  P.  A.,  §  204,  subd.  2. 

472 C.  P.  A.,  §  202,  part  of  1st  sentence. 

472,  last  sentence Rules  of  civil  practice,  40,   subds. 

5,6. 

473,  except  last  sentence C.  P.  A.,  §  206. 

473,  3d  sentence,  first  part C.  P.  A.,  §  224. 

473,  last  part  of  last  sentence C.  P.  A.,  §  239. 

474,  see Rules  of  civil  practice,  41,  subd.  2. 

475,  in  part Rules  of  civil  practice,  41,  subd.  2. 

476  Rules  of  civil  practice,  41,  subd.  4. 

477  P   P    A     &  20^ 
477a  p.  P   a     &  207 

478  P   P    A     8  ^'U 

478  J.  Ct.  A.,  1 128. 

479,  except  last  clause  of  last  sentence C.  P.  A.,  §  257,  except  1st  and  last 

sentences. 

479,  last  clause  of  last  sentence C.  P.  A.,  §  263,  2d  sentence. 

40U   •■• v./.  X  .  A,»y  9  ^Of ,  lasv  seniience. 

481  P  P    A     &  2-'^'> 

481,  in  part,  substituted  for  by C.  P.  A.,  §  241. 

482  C.  P.  A,,  I  256. 

483,  combined  with  507,  2d  sentence Rules  of  civil  practice,  90,  1st  sen- 
tence. 
484  C.  P.  A.,  §  258,  except  last  para- 
graph. 

487  J.  Ct.  A.,  §  131. 

488,  except  subds.  2,  8 C.  P.  A.,  §  278. 

4oO,    SUDCIS.  ^,  O vy.  X  .  A.,  9  ^f  «7. 

488  J.  Ct.  A.,  §  132. 

400  P   P    A     S  280 

490  J.  Ct.  A.,  §  133. 

492,  substituted  for  by C.  P.  A.,  §  281,  last  sentence. 

492   J.  Ct.  A.,  J  134. 


SECTIONS  OF  CODE  OF  CIVIL  PROCEDURE 

CODE  CIV.  PROC. 
Section. 

494 J.  Ct.  A.,  §  144. 

495 J.  Ct.  A.,  §  146. 

ADA  n   P    A     &  25^ 

496  J.  Ct.  A.,  §  146. 

497,  Ist  sentence,  omitted,  eee  note C.  P.  A.,  §^. 

497,  last  sentence,  covered  by C.  P.  A.,  §  96. 

498 C.  P.  A.,  §  278. 

498 J.  Ct.  A.,  §  147. 

4W|    SUpCFocCICCl  Djr  «••>•••••••••••>••••••••••••• v>*  x  •  ^jL«y  ^  ^i\f% 

499  J.  Ct.  A.,  §  148. 

500,  in  part,  substituted  for  by C.  P.  A.,  §  241. 

500  J.  Ct.  A.,  §  136. 

OM  P   P    A     &  2RA 

501   J.  Ct  A.,  §  138. 

*5fl9  P   P    A     S  9fi7 

502 J.  Ct.  A.,  §  139,  except  subd.  4. 

503  C.  P.  A.,  §  477,  except  last  sentence. 

504  C.  P.  A.,  §  477,  last  sentence. 

504  J.  Ct.  A.,  §  265. 

Rne  P    P    A     &  2Aft 

505  J.  Ct.  A.,  §  142. 

Vlft  P    P    A     S  ^Q 

506  J.  Ct.  A.,  §  143. 

507,  except  2d  sentence C.  P.  A.,  §  262,  1st  paragraph. 

507,  2d  sentence,  combined  with  483 Rules  of  civil  practice,  90,  1st  sen* 

tence. 
vUo  •■.. \j,  X.  A.'f  s  ^^^,  ^^  paragrapn. 

508,  except  breach  of  promise  to  marry J.  Ct.  A.,  §  167. 

509  J.  Ct.  A.,  §  168. 

511,  1st  two  sentences,  omitted  as  covered  by C.  P.  A.,  §  476. 

511,  last  two  sentences C.  P.  A.,  §  1480. 

611  J.  Ct.  A.,  §  169. 

612,  exGfipt  last  sentence C.  P.  A.,  §  488. 

612,  last  sentence  covered  by Rules  of  civil  practice,  202,  subd.  2. 

512,  last  sentence,  omitted,  see  note C.  P.  A.,  §  488. 

612,  except  last  sentence J.  Ct  A.,  §  266. 

614  C.  P.  A.,  §  272,  1st  two  sentences. 

514,  in  part,  substituted  for  by C.  P.  A.,  §  241. 

516  P  P   A    &  404 

%^  ^\^         mm     m     •••••••«■••••••■■•••••••«•••■••••••••••••«*«•■    ^^/«      X    •      AM^»%       3i     md  %  ^K« 

617,  Istclause C.  P.  A.,  §  272,  next   to  last  sen- 
tence. 

617,  last  clause Rules  of  civil    practice,    90,    Ist 

sentence,  in  part. 

618,  omitted,  as  unnecessaiy,  see  note C.  P.  A.,  §  241. 

R1Q  P    P    A      &  97*? 

619  J.  Ct.  A.,  §  163. 

620,  Ist  sentence Rules  of  civil  practice,  11,  91. 

620,  last  sentence C.  P.  A.,  §  263,   Ist  sentence,  in 

part. 

9^Vf        ISBV     OBDVCDCC  ••aa»*a»a.a»»«*a«««a»«a»«*aa«aaa«a*«.    V/a      JL     a      •A.-a      ^     ^|  tJ* 

%f^JL  aaaaa«aa»aaaaaaa*«aa«««a«a»«aaa«aaaa»«aa«*a«»**»*   \^  •      JL     ■      J^u  y       S     £f\jX.m 

^rA^Mf  a      a      aa«aa«»a«»»aa»a«aa»ai*»«*«»««a«*aa«a««aa«a*««aa  ^^/a      X     •      ^^Laf       Jf     mmM.%3m 

522,  except  as  to  courts  of  record J.  Ct.  A.,  §  166. 

0^0,  xsv  sentence • v/.  x .  a.,  ^  iv4o. 

523,  last  sentence  (Tr.  by  L.  1920,  ch.  920) Code  crim.  proc.,  §  392a. 

K24  P   P    A     S  97ft 

I'*'  ^  a«aaa*aaaa*aa*»a*a«*aa»aaa«fta««a«»a»aa««aaa»a***«    ^^a      A     a      X&aa       3|     «■   Vra 

624 J.  Ct.  A.,  1 162. 

526  Rules  of  civil  practice,  99. 

526  J.  Ct.  A.,  §  153. 

526  .  . .  • Rules  of  civil  practice,  100. 

526  J.  Ct.  A.,  §  154. 

827  C.  P.  A.,  §  249. 

528  C.  P.  A.,  §  253. 

>28  J.  Ct.  A.,  §  155. 

ixlli 


TABLE  SHOWING  DlffTRIBUTION  OF 

CODE  CIV.  PROC. 
Section. 

529  C.  P.  A.,  5  250. 

530  Rules  of  civil  practice,  08. 

530 J.  Ct.  A.,  §  155. 

ooXy  xBv  xiuree  B6uieuoe8  •*..••.•.•.••.•••.•«.••.•*••...•  v^*  x .  '^*f  %  mVj* 

531,  last  sentence C.  P.  A.,  1 247. 

531   J.  Ct  A.,  {  158,  in  part. 

532,  1st,  sentence Rules  of  civil  practice,  95 

532 J,  Ct.  A.,  f  161. 

533,  Ist  sentence Rules  of  civil  practice,  92. 

533  J.  Ct  A.,  1 162. 

534  Rules  of  civil  practice,  94. 

534  J.  Ct.  A.,  J  149,  in  part. 

535,  1st  sentence,  in  part Rules  of  civil  practice,  96. 

ooo,  xSw  sentience,  see  nove  •.••••.....•..••..•••.••••...•  v^.  x .  ^v.,  9  o«io> 

536  C.  P.  A.,  1 339. 

536,  except  breach  of  promise  to  marry,  and  last  sentence . .  J.  Ct.  A.,  §  160. 

537,  1st  two  sentences,  combined  witn  538,  and  545,  1st 

sentence  rewritten Rules  of  civil  practice,  103. 

537,  Ist  two  sentences,  in  part,  combined  with.  538  rewritten. .  Rules  of  civil  practice,  104. 

537,  last  sentence C.  P.  A.,  §  1487. 

538,  combined  with  537,  Ist  two  sentences,  545,  1st  sentence 

rewritten Rules  of  civil  practice,  103. 

538,  rewritten,  combined  with  537, 1st  two  sentences,  in  part .  Rules  of  civil  practice,  104. 

539,  1st  sentence C.  P.  A.,  §  434,  1st  sentence. 

539,  last  two  sentences,  rewritten,  transferred  to  rules  of  civil 

539  J.  Ct.  A.,  §  164. 

540  C.  P.  A.,  J  434,  2d  sentence. 

540  J.  Ct.  A.,  1 165. 

541   J.  Ct  A.,  1 166. 

542  C.  P.  A.,  I  244. 

543  Rules  of  civil  practice,  101. 

544  C.  P.  A.,  §  245. 

545,  1st  sentence  rewritten,  combined  witii  537,  1st  two  sen- 
tences and  538 Rules  of  civil  practice,  103. 

o4o,  xstr  sentence,  see  note v^.  Jr.  a.,  ^  14ck>. 

545,  last  sentence C.  P.  A.,  f  1488. 

546 Rules  of  civil  practice,  102. 

547,  omitted  as  covered  by C.  P.  A.,  §  476. 

547,  broadened Rules  of  civil  practice,  112. 

tiAQ  P    P     A       &  A^ 

o4«f,  suoii.  t>,  see  uoi>6  ••.....•.....••.•...••..•.....•..•  \j*  x .  ^^.,  s  o^/ . 

551,  1st  sentence C.  P.  A.,  {  827,  last  sentence. 

551,  2d  sentence C.  P.  A.,  1 839,  last  sentence. 

oox,  in  pari; v/.  x  .  a.,^  y  oio,  in  pan). 

^^KM^       ......    ............«...••..•...«*■..   .....■.•.*....  Vy.    X  .    X%.,    V  N^X#^9. 

CKQ  O   P    A     S  R2Q 

RM  n  P  A    lxv\ 

eee  P    P    A     &  A?1 

%^^j\j    ■■««••■••••■•■••••■•••••••«•••••••■••■•«•■••••■••  v^*  X  •  aa.«|  y  ^jx  1 1  six  ^^M&  V* 

%^^J  9         •    B    •■■•«••■•«■••■■■«■«•••••••••••••«•••••••••••••••  ^^»    X   •    *&••    y  C3X\^|    XXX    L/QX  Va 

557,  last  sentence Rules  of  civil  practice,  81. 

ooo,  m  part O.  P.  A.,  §  818,  m  part. 

558,  in  part,  superseded  by C.  P.  A.,  §  843. 

558,  last  part C.  P.  A.,  1 834,  last  two  sentences. 

oo«7,  lasv  paiv .  .  .  •  ....••••...••••..••..••.••...•.......  v>.  X  .  '^.i  fl  ooo. 

t)0«7,  in  pare v^.  x .  a.,  $  oiv,  m  pare 

560  C.  P.  A.,  §  836. 

561,  Ist  sentence  adapted Rules  of  civil  practice,  84,  Ist  sen- 
tence. 
561,  1st  and  third  sentences Rules  of  civil  practice,  82. 

561,  2d,  4th,  5th  sentences C.  P.  A.,  §  838. 

562,  1st  sentence C.  P.  A.,  §  839,  Ist  sentence. 

562,  2d  sentence,  in  part  omitted  as  unnecessary,  see  note. .  .C.  P.  A.,  §  839. 

562,  2d  sentence,  in  part Rules  of   civil  practice,   80,     Ist 

sentence. 
cfiQ  P  P   A     &  AITI 

564  C.  P.  A.,  1 841. 

nlr 
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•     •     •     •     a     • 


•     •    •    •    •     • 


•     •     •    • 


•    •     •     « 


CODE  CIV.  PROC. 
Section. 

564,  2d  sentence,  last  clause,  and  last  two  sentences 

566,  except  last  clause  (omitted  as  unnecessary) . . 

567,  substituted  for  by. . . 

567,  as  to  time  for  making  application  for  vacating 

arrest,  reducing  bail  or  mcreasing  security 

568,  1st  part 

565,  last  part 

568,  in  part 
568,  in  part 

572  . 

573  . 

574  . 

575  . 

576  . 

577  . 

578  . 

579  . 

580  . 

581  . 

582  . 

583  . 

584  . 

585  . 

586  . 

587  . 

588  . 

589  . 

591  . 

592  . 

593  . 

595  . 

596  . 

597  . 

600  . 

601  . 

602  . 

603  . 

603,  in  part 

604  . 

604,  in  part 

605  . 
606,  Ist  sentence .  . 

606,  except  1st  sentence,  in  part 

607,  in  part , . . 

607,  in  part 

608,  in  piui; 

dUsI,  see  note 

610,  1st  sentence 

610,  except  1st  sentence 
611 

611,  in  part 


■  ■  • 


•  ■*••• 


•  ■  ■  •  ■ 


•  ■  •  •  * 


•  •  •  •  • 


•   •   «   •   • 


•  •  •  •   • 


«   •   ■    ■   • 


«*•••» 


611,  in  part 

612 

"12,  in  part 

|o 

^13,  in  part 
14 

14,  in  part 

J*? 

15,  in  part 
6,  as  to  security . 
6,  except  as  to  security 

6,  in  part 
17 

7,  in  part 

IS,  in  part 


■   •«••• 


•  *  ■  • 


order  of 


J.  Ct.  A.,  §  73,  2d  sentence,  last 
part,  and  last  two  sentences. 
C.  P.  A.,  §  263,  last  sentence. 
C.  P.  A.,  §  842. 


Rules  of  civil  practice,  83,  in  part. 

C.  P.  A.,  §  844. 

C.  P.  A.,  1 845,  last  part. 

C.  P.  A.,  1 822,  in  part. 

C.  P.  A.,  §  816,  in  part. 

C.  P.  A.,  §  846. 

C.  P.  A.,  f  847. 

C.  P.  A.,  §  848. 

C.  P.  A.,  §  849. 

C.  P.  A.,  §  850. 

C.  P.  A.,  1 851. 

C.  P.  A.,  §  852. 

C.  P.  A.,  I  853. 

C.  P.  A.,  I  854. 

C.  P.  A.,  f  855. 

C.  P.  A.,  §  856. 

C.  P.  A.,  1 857. 

C.  P.  A.,  §  858. 

C.  P.  A.,  f  859. 

C.  P.  A.,  §  860. 

C.  P.  A.,  §  861. 

C.  P.  A.,  §  862. 

C.  P.  A.,  §  863. 

C.  P.  A.,  §  864. 

C.  P.  A.,  §  865. 

C.  P.  A.,  §  866. 

C.  P.  A.,  §  867. 

C.  P.  A.,  §  868. 

C.  P.  A.,  1 869. 

C.  P.  A.,  I  870. 

C.  P.  A.,  1 871. 

C.  P.  A.,  §  872. 

C.  P.  A.,  §  873. 

C.  P.  A.,  i  874. 

C.  P.  A.,  1 875. 

C.  P.  A.,  §  876. 

C.  P.  A.,  1 877. 

N.  Y.  C.  Ct.  A.,  §  79. 

C.  P.  A.,  f  J  816,  878. 

C.  P.  A.,  §  816,  in  part. 

C.  P.  A.,  1 879. 

C.  P.  A.,  I  817,  in  part. 

C.  P.  A.,  §  880. 

C.  P.  A.,  §  816,  in  part. 

v/.  Jr.  A..,  fi  ool. 

C.  p.  A.,  1 818,  in'part. 

\j.  Jr.  A.f  y  oo^. 

C.  p.  A.,  §  815. 

C.  P.  A.,  §  821. 

C.  P.  A.,  §  883. 

C.  P.  A.,  §  884. 

C.  P.  A.,  §  819,  in  part. 

N.  Y.  C.  Ct.  A.,  §  79. 

C.  P.  A.,  §  885. 

N.  Y.  C.  Ct.  A.,  §  79. 

C.  P.  A.,  §  886. 

N.  Y.  C.  Ct.  A.,  §  79. 

C.  P.  A.,  §  887. 

N.  Y.  C.  Ct.  A.,  §  79. 

C.  P.  A.,  §  888. 

N.  Y.  C.  Ct.  A.,  §  79. 

C.  P.  A.,  §  819,  in  part. 

C.  P.  A.,  1 889. 

N.  Y.  C.  Ct.  A.,  §  79. 

C.  P.  A.,  §  890. 

N.  Y.  C.  Ct.  A.,  i  79. 

C.  P.  A.,  §  891. 

N.  Y.  a.  A.,  §  79. 


TABLE  SHOWING  DISTRIBUTION  OF 


,  §§  819,  892,  893 


•   ■•«•• 
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CODE  CIV.  PROC. 
Section. 
AlO 

619,  in  part 

620,  in  part 

621,  omitted,  see  C 
623 

\Mmr^        •     »•••••••••• 

\Mm$t^       •*•*•••••«•• 

\9mmKM        m     •     •     •>•■••■•• 

626,  in  part 

fttyr 

627,  in  part 

627,  in  part 

628 

AOQ 

\^%9\*      •    •    •    ••«•••••• 

635,  subds.  1-4 

636,  except  as  to  proof  by  affidavit . 

636,  as  to  proof  by  affidavit ...... 

637,  except  as  to  proof  by  affidavit . 

637,  as  to  proof  by  affidavit 

638,  Ist  sentence 

638,  except  1st  sentence. . 

638,  in  part 

638,  in  part .  . 
639 

639  

640,  1st  sentence 

640,  last  sentence,  in  part 

04U,  ui  part* 

641,  1st  sentence,  in  part 

641,  Ist  sentence,  in  part  substituted  for 

641,  1st  sentence,  Ist  clause 

642  .. 

644  ., 

645  .. 

646  .. 

647  .. 

648  .. 

649  .. 

650  .. 

651  .. 
662  .. 


•  >  •  ■ 


•  •••«■••*• 


•  •  •  ■  « 


•  •  ■  a  a  « 


•  •••••■«■ 


•  ••■•••• 


•  •■•••• 


•  •••»••• 


■  •  • 


«  ■  •  ■  ■ 


*  •  • 


•  •  •  • 


•  ■  • 


•  ■  •  « 


653  .. 

654  .. 

655  .. 
656,  as  far  as  relating  to  attachment . . 

656,  as  far  as  relating  to  replevin . 

657,  see  note . . . 

^'vO     .......... 

658a 

00" 

660  . 
661 

664 

^^^^\^    ••■■«•■•*•■•• 
fifiT 

6fVft 

fl7n 

fi71 
672 

^  ■  '^        ............. 

ATA 

67'5 


•   «    •   ■   • 


•   ■    ■   • 


•     ••aft 


•     •     •     • 


by 


C.  P.  A.,  §  892. 

N.  Y.  Ct.  A.,  §  79. 

C.  P.  A.,  1 893. 

C.  P.  A.,  1 819,  in  part. 

C.  P.  A.,  {  894, 

C.  P.  A.,  §  895. 

C.  P.  A.,  1 896. 

C.  P.  A.,  i  897. 

C.  P.  A.,  §  822,  in  part 

C.  P.  A.,  §  898. 

C.  P.  A.,  §  816,  in  part. 

C.  P.  A.,  1 822,  in  part 

C.  P.  A.,  §§  816»  899. 

C.  P.  A.,  {  900. 

C.  P.  A.,  §  901. 

C.  P.  A.,  §  902. 

N.  Y.  Ct.  A.,  §  44. 

C.  P.  A.,  !  903. 

C.  P.  A.,  §  816,  in  part. 

C.  p.  A.,  $  816,  in  part. 
C.  P.  A.,  §  908. 
C.  P.  A.,  1 817.  in  part. 
C.  P.  A.,  I  905. 
C.  P.  A.,  §818,  in  part. 
N.  Y.  G.  Ct  A.,  §  79. 
C.  P.  A.,  i  906. 
Rules  of  civil  practice,  80. 
C.  P.  A.,  §  907. 
O.  X  .  A.,  9  908. 
C.  p.  A.,  1 819,  in  part. 
C.  p.  A,  §  910. 
C.  P.  A.,  §  821. 
C.  P.  A.,  §  909. 
Rules  of  civil  practice,  84. 
C.  P.  A.,  §  911. 
C.  P.  A.,  §  912. 
C.  P.  A.,  !  913. 
C.  P.  A.,  1 914. 
C.  P.  A.,  1 915. 
C.  P.  A.,  S  916. 
C.  P.  A.,  i  917. 
C.  P.  A.,  i  918. 
C.  P.  A.,  §  919. 

C.  P.  A.,  §  920,   except    last    sen- 
tence. 
C.  P.  A.,  i  920,  last  sentence. 
C.  P.  A.,  1 921. 
C.  P.  A.,  §  922. 
C.  P.  A.,  S  923. 
C.  P.  A.,  S  1101a. 
C.  P.  A.,  1 924. 
C.  P.  A.,  i  103. 
C.  P.  A.,  §  925. 
C.  P.  A.,  §  927. 
C.  P.  A.,  1 926. 
C.  P.  A.,  1 928. 
C.  P.  A.,  !  929. 
C.  P.  A.,  I  930. 
C.  P.  A.,  i  931. 
C.  P.  A.,  f  932. 
C.  P.  A,  I  933. 
C.  P.  A.,  f  934,  1st  sentence. 
C.  P.  A.,  1 934,  2d  sentence. 
C.  P.  A.,  1 935. 
C.  P.  A.,  I  936. 
C.  P.  A.,  i  937. 
C.  P.  A.,  §  938. 
C.  P.  A.,  §  939,  1st  sentence. 
C.  P.  A.,  §  939,  2d  sentence. 
C.  P.  A.,  J  940.. 
C.  P.  A.,  J  941. 
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CODE  CIV.  PROC. 
Section. 
676 
677 
678 
679 
680 
681 
682 

683,  Ist  aentenoe  and  Ist  part 
683,  last  part  of  2d  sentence 
683,  in  part 
683,  in  part 

X^Ov     •  •  *   ft  •  • 
vOI     •  •  •   •  •  • 

^^OO     ■«•••• 

689,  in  part 

TWU    •••••• 

wV^      •••••• 

XJvO  •••••• 

vv*  •••••* 

WO  •••••• 

\jVO  ••••*• 

vVf       ••«••• 

v90 

701 

702 

703 

705 

S  WW       ■••••■ 

707 

9  wO       •■■■•• 

7119 

710 

711 
712 
71tS    •••••• 

714 

715  ...... 

V16 

717 

« lo 

i  xV    •••••■ 

721 


k 


722 

722, 

723 

723, 

724 

724, 

725, 

726 

727 

728, 

728 

729 

729 

730 

730 

731 

732 

733, 

734, 

735 

736 

737 

738 

739 

740 

743 


•  •  •  * 


see  note 

•   •••••■ 

Ist  two  sentences 

see  note 

omitted  as  covered  by . 


(Tr.  by  L.  1920,  ch.  567) 
omitted  as  covered  by . 


superseded  by 
superseded  by. 


of 


2d 


sentence 


C.  P.  A.,  }  942. 
C.  P.  A.,  {  943. 

C.  P.  A.,  1 945. 

C.  P.  A.,  i  946. 

C.  P.  A.,  i  947. 

C.  P.  A.,  1 948. 

C.  P.  A.,  §  949. 

C.  P.  A.,  §  950. 

C.  P.  A.,  §816,  in  part. 

C.  P.  A.,  1 822,  in  part. 

C.  P.  A.,  S  951. 

C.  P.  A.,  }  952. 

C.  P.  A.,  I  953. 

C.  P.  A.,  §  816,  in  part. 
C.  P.  A.,  1 956. 
C.  P.  A.,  1 956. 
C.  P.  A.,  §  957. 
C.  P.  A.,  §  968,  subd.  1. 
C.  P.  A.,  I  968,  subd.  2. 
C.  P.  A.,  I  958,  subd.  3. 
C.  P.  A.,  1 959. 
C.P.  A.,  I  960. 

C.  P.  A.,  §  962. 
C.  P.  A.,  !  963. 

C.  p.  A.,  I  966. 
C.  P.  A.,  I  966. 

C.  P.  A.,  }  620. 

C.  P.  A.,  1 969. 

C.  P.  A.,  {  970. 

C.  P.  A.,  i  971. 

C.  P.  A.,  1 972. 

C.  P.  A.,  §  973. 

C.  P.  A.,  1 974. 

C.  P.  A.,  i  975. 

C.  P.  A.,  |§  156, 976. 

C.  P.  A.,  1 977. 

C.  P.  A.,  I  978. 

C.  P.  A.,  1 979. 

C.  P.  A.,  §  823. 

C.  P.  A.,  1 824. 

C.  P.  A.,  §  109,   except    last   sen* 

tenoe. 
C.  P.  A.,  §  109,  last  sentence. 
C.  P.  A.,  §  822. 
C.  P.  A.,  1 106. 
J.  Ct.  A.,  {  460. 
C.  P.  A.,  §  108. 
C.  P.  A.,  J  105. 
C.  P.  A.,  i§  105,  109. 
Rules  of  civil  pfftctice,  14. 
Penal  1.,  §  2053. 
C.  P.  A.,  |§  106,  109. 
J.  Ct.  A.,  §  488. 
C.  P.  A.,  §  160,  Ist  paragraph. 
J.  Ct.  A.,  §  418. 
C.  P.  A.,  §  150,  2d  paragraph. 
J.  Ct.  A.,  1 419, 
C.  P.  A.,  §  171. 
C.  P.  A.,  1 172. 
C.  P.  A.,  f  173. 
C.  P.  A.,  §  173. 
C.  P.  A.,  §  322. 
C.  P.  A.,  1 175. 
C.  P.  A.,  1 176. 
C.  P.  A.,  §  177. 
C.  P.  A.,  §  178. 
C.  P.  A.,  1 179. 
C.  P.  A.,  §  133. 


IXTtt 


TABLE  SHOWING  DISTRIBUTION  OF 

CX)DE  CIV.  PROC. 
Section. 

744a  (Tr.  by  L.  1920,  ch.  929) State  finance  1.,   §  44a  (see  note 

C.  P.  A..  §  133). 

746  (Tr.  by  L.  1920,  ch.  929) State  finance  L,  §  44c. 

74.Q  P    P    A     &  l^*i 

750  (Tr.  by  L.  1920,  ch.  929) State  finance  1.,  S  44b. 

762  (Tr.  by  L.  1920,  ch.  929) State  finance  I.,  §  44<L 

753  (Tr.  by  L.  1920,  ch.  929) State  finance  1.,  §  44e. 

754,  omitted 

755,  except  last  clause C.  P.  A.,  §  82. 

7«;a  P  P  a    s  RS 

§  ^J  9  ••••■■•■•••■••*«•■•••••••■•••■•■■••••••••••■•••■•   \^m     A     •      A^Bf       J^    \^  •«• 

758  C.  P.  A  ,  §  85. 

7*50  P    P    A     S  Rfi 

m  \^\^         m      m      •      ■•■••«••■■■«■•«•••■••■■••••*•••••■••■••*■••«■•  Vi^»      A    •      *&••       M     C^  f    * 

f  vX        •*«■■■■■••*■•*•••>■••••■••••••«••«•••■•••■••■••••  ^^*    A    •    X3L««     y    S^vJa 

7fi9  P    P    A     a  01 

764  C.  P.  A.,  1 89. 

764,  except  1st  sentence J.  Ct.  A.,  §  461,  in  part. 

7do O.  X .  A.,  §  4/ o,  last*  two  sentenoe^ 

765  J.  Ct.  A.,  §  257. 

766  C.  P.  A.,  §  90. 

766  (Tr.  by  L.  1920,  ch.  919) Decedent  estate  L,  §  145. 

766a  ... C.  P.  A.,  §90a. 

767,  1st  two  sentences C.  P.  A.,  J  127. 

767,  3d  sentence Rules  of  civil  practice,  70,  except 

last  sentence. 

f  UO,      XOv   0\S£1M>X10w  .    .    .    .    .    •    .•••    .............    a.   .............  Vy.    X  .    ./v.,    X    X  xo. 

iXxjf  ^Qr^vii  sentences v/.  x  .  a..,  y  ixo. 

/Do,  Ovu  senijence ...•..•.•••..... v/.  x  .  a.,  &  x^o. 

( oo,  Ovii  sen  vCuce  •  .....................................  v^/.  x  .  ^^^y  9  xxv. 

f  wO,      fl  vU   o\^JXl4?XXv/l^  >«....••.«••...■■•...................*  x^.    X  .    xX.,    ^    X  X  f  . 

768,  8th-10th  sentences,  omitted  as  (;overed  by C.  P.  A.,  §  105. 

768,  last  sentence Rules  of  civil  practice,  65,  last 

sentence. 

769  Rules  of  civil  practice,  63,  subds. 

1-3. 

771  Rules  of  civil  practice,  67. 

772,  except  last  sentence C.  P.  A.,  §  130,  subd.  2. 

/  t  ^y    iSLSit  86ul6DC6  •■•••.•••>•••»•••••»••••••• ••■•«  vy*  x  •  ^&«^  x  XOX* 

/  fOy    OimtXCUy  S66  DOtG  ....••.., Kj»  x  •  a.|  §  loU« 

•   9    *        •••■•••.■•.«...«*•.••••••.«......•....■•*.•*..•««  V^«     X    •    aX.*^     y    %i^.^X* 

9    9  x3       «••>•«■•*•.■■■*•.••.>-..*•*«••■*.■•■•.■•■.■«•*•••  V^a    X    >    A^«|     ^    X  Vrt7» 

776 C  X  .  A.,  §  llo,  1st  two  sentences* 

777,  omitted,  see  note C.  P.  A.,  §  118. 

//o i-*.  X .  A.,  s  1  loj  lasw  senxence* 

779  C.  P.  A.,  §  1520. 

780  Rules  of  civil  practice,  60. 

781,  omitted  as  covered  by C.  P.  A.,  §  98. 

782  Rules  of  civil  practice,  86. 

783,  omitted  as  covered  by C.  P.  A.,  §  98. 

784 C.   P.  A.,   §99,  subd.   1  and   1st 

clause  of  subd.  2. 

785  C.  P.  A.,  §  99,  subd.  2,  except  1st 

clause. 
785  J.  Ct.  A.,  §  429,   except   last  sen- 
tence. 

786,  modified Rules  of  civil  practice,  8. 

707  P   P   A     S  144 

789  C.  P.  A.,  1 139. 

790  (Tr.  by  L.  1920,  ch.  920) Code  crim.  proc,  §  7a. 

791,  1st  paragraph  and  subd.  1 C.  P.  A.,  §  138,  1st  paragraph  and 

subd.  1. 

791,  subd.  2,  as  to  New  York  city  actions C.  P.  A.,  §  138,  subd.  2. 

791,  subd.  2,  part  relating  to  actions  by  certain  boards C.  P.  A.,  §  138,  subd.  3. 

791,  subd.  2,  part  relating  to  pilots  of  New  York,  omitted,  see 

note C.  P.  A.,  §  138. 

XITlll 


SECTIONS  OF  CODE  OF  CIVIL  PROCEDURE 


CJODE  CIV.  PROC. 
Section. 

791,  subd.  3a,  except  last  part  (omitted  as  unnecessary) C.  P.  A., ' 


•  «jXtt    OUL/VE*   tB  ■•■••••■•■•••• 

791,  subd.  5,  Ist  part 

791,  subd.  5,  last  part 

791,  subd.  6,  1st  part 

791,  subd.  6,  last  part 

791,  subd.  7,  1st  part 

791,  subd.  7,  last  part 

791,  subd.  8,  1st  sentence. . . 
791,  subd.  8,  last  sentence . . 

^VXf    DULJ^jK«    V  ••    *••■•••••••• 

f  vX|    BUDu*   X\J«  ••■••••«•••• 

791,  subds.  11-13 

709 

793 


•    •    •  « 


CP  A 

CP  A 

CP  A     S 

CP  A     & 

CP  A     S 

C  P  A    i 

•     ••«•«••  ^^a     A    •     X\»y      S 
•     •■•••••  V.>B     X^*     X\.»p     ^ 

,...C.  P.  A.,  I 

O.  P.  A.,  9 


•     •     •> 


•    •    •    • 


■    ■    •    • 


•    ■    •    • 


138,  subd.  4. 
138,  subd.  5. 
138,  subd.  6. 
138,  subd.  7. 
138,  subd.  8. 
138,  subd.  9. 
138,  subd.  10. 
138,  subd.  11. 
138,  subd.  12. 
138,  subd.  13. 
138,  subd.  14. 
138,  subd.  15. 
138,  subd.  20. 
138,  subds.  16-18. 
140. 
141. 


.(-/.  P.  A. 

._  C.  p.  A..  ,  *... 

796,  except  1st  sentence Rules  ot  civil  practice,  10,  except 

last  sentence. 
796,  1st  sentence Rules  of  civil  practice,  20, 1st  para- 


naph,  in  part. 
r.  Ct.  A..  §  431. 


797,  1st  paragraph  and  subd.  1 J.  ^v. .«..  « ..^x. 

797,  subds.  1-4 Rules  of  civil  practice,  20,  subds. 

1-3,  subd.  5,  in  part. 

799,  see  note C.  P.  A.,  f  816. 

800  Rules  of  civil  practice,  20,  subd.  5, 

last  part. 

*0^#X         •     ■•     •••■•••■•••«•»••#•••••••«•■••■•■•••••••■•■•»■•  \^  •     X     •     A^mm      jm     JL\^Xm     AQOv    cKy^MA  vV7Xl\/^a 

Owiw     ••«••••■••••«•••••«••••■••••••■•••■■•••■■•*«••■••  v^*   X  •  X\my    V  XUO«    mo  II  CK7XLvVUvv« 

802  Rules  of  civil  practice,  20,  Ist  para- 

graph, in  part. 

803  C.  P.  A.,  §324,    except    last    sen- 

tence. 

804 C.  P.  A.,  §  324,  last  sentence. 

805,  except  last  clause Rules  of  civil  practice,  140. 

805,  last  clause Rules  of  civil  practice,  141,    last 

sentence. 

805,  last  clause  omitted  as  covered  by C.  P.  A.,  §  167. 

806,  omitted 

807,  1st  sentence Rules  of  civU  practice,   141,   1st 

sentence. 

807,  2d  sentence Rules  of  civil  practice,  142. 

807,  except  last  sentence,  see  note C.  P.  A.,  §  1506. 

0^/#  •  MmXOv  CR?UM?XXU\7  ••••••••«•••••«••••••••••««■••••••■••«  ^^«    X^  •   aX»  ■    x   *  0^^/« 

G%9^y         •     •'•     •■•■■••••••■••••■••••••••••••■•■•»•••••••«•••■  V.y*      X^  •     *Xb«      y    ^Mmi^Jm 

809  C.  P.  A.,  §  326. 

810 Rules  of  civil  practice,  25,  subd.  5. 

810  J.  Ct.  A.,  §  416. 

811,  1st  part  of  1st  sentence,  transferred  to  rules  of  civil  prac- 
tice, 25,  subd.  1;  see  note C.  P.  A.,  §  156. 

811,  2d  clause Rules  of  civil  practice,  25,  subd.  2. 

811,  2d  sentence  and  last  clause  of  1st  sentence C.  P.  A.,  §  156. 

811  J.  Ct.  A.,  §  421. 

812,  Ist  clause Rules  of  civil  practice,  25,  subd.  3 

812,  2d  clause  and  2d  sentence Rules  of  civil  practice,  25,  subd.  4 . 

812,  3d  sentence Rules  of  civil  practice,  25,  subd.  6. 

812,  except  1st  four  sentences C.  P.  A.,  §  158. 

812,  Ist,  3d,  and  4th  sentences J.  Ct.  A.,  §  420. 

oXv,  xSu  vWo  senisenceB  ..•■...••.. w.  x  .  ^.,  9  xo^. 

813,  except  1st  two  sentences J.  Ct.  A.,  §  422. 

813a J.  Ct.  A.,  J  423. 

814,  Ist  and  3d  sentences  (2d  sentence,  omitted  as  unnecee- 

oonr^  r!   P    A     S  l^iQ 

814 J.  Ct.  A.,  §  424. 

815 J.  Ct.  A.,  §  425. 

816  Rules  of  civil  practice,  25,  subd  7. 

816  J.  Ct.  A.,  §  417. 

817,  covered  by C.  P.  A.,  §  96. 


TABLE  SHOWING  DISTRIBUTION  OF 


CODE  CIV.  PROC. 

Section. 

818  C.  P.  A.,  1 97. 

^^^  V.       Uv  V  wX%/^«     ^^2f    ■•.■*.**«••■••*■•.•*•*■*..**•*■*.***..■  \^»     &   •    JlLmm     9     t^V* 

^^Wf^^    •  •  •  ••«■•«••«••■•■•■•••  ■•■••■••  *■•••■*•••.•■•••••■  ^^/a  A  .  ^A.B  S  ^^O  9   • 

o^%»>y  xBw  dch  vCiuoe  •.•«•••••••••••••••••*.•#•••••.••••••  v^.  x .  ^v.y  y  ^%>o* 

o^ifty  exoepv  X8v  BSQvence •.••.. ••••.....  vy.  jr.  ^'$  %  ^oo. 

fi9i  p  p  A    \  isn 

822 C.  P.  A-,  J  181. 

823,  in  part C.  P.  A.,  §  430,  lot  aentenoe,^ 

part. 

824 C.P.  A.,§  100. 

825  C.  P.  A.,  §  101. 

^^M^^   tt  •«  ■«•#•*■«■••••••■•■•••••••••■••■••••■■••••■•••■  ^^«  A  •  ^^L*  %  JK  «*  Tk%#« 

^^^tm  •  •  •  «•■•••■■•■•■•■•«•■•••«•*•■••••••••«■••■•••••••  ^^»  ^   •  ^^fla  V  ^^\^m 

^/4v  ■  «    JUa  ^M*a  ViB   •«   •   ■   »   •   ■•>••••■••■••■••■•••■•••••••••■■•••  A/%  m    X  •   ^^  •  ^^  V*   aIL*  •   S    ^  V« 

fi9ft  P   P    A     &  ^ft 

^^At7      •    •    «•««•••••••••••«••••••••••••••••••■••«••••••■•■  vy«    X^  •    ^A«*    X  O^  I  * 

5t3n  P   P    A     &  2UA 

ftSI  P   P    A     &  ^0 

832  C.  P.  A.,  J  350. 

832,  see  Penal  1.,  §  2444 

832,  see  Ckxie  crim.  proc.,  §  392 

833  C.  P.  A.,  5  351. 

833,  covered  by. Rules  of  cml  practice,  129. 


834  . 

835  . 

836  . 

837  . 

838  . 

839  . 

840  . 


352. 


CP    A 

CP     A       i  QM 

CP    A     &  ^^RA 

CP     A       I  OAO 

CP  A    I %in 

CP    A     &  ^2 

^y  ^JLf     XOv  OCuUliOJUW  •   •  ••••«•••■•«••••••••••■■•*■«•••••■•■•  vy*  X^  •  A**|   si  O^X* 

04JL«    BSov  BCaA1^?XWJO  ••  •   •  •  •   •••••*■■••••••••••••••••••■•■•■  V^*   X^»  x%m%  ^  X\J^#v* 

JUIft.  P   P   A     6  .^'ifi 


841b  (as  added  by  L.  1913,  ch.  228) C.  P.  A.,  §  266. 

841b  (as  added  by  L.  1913,  ch.  228)  (Tr.  by  L.  1920,  ch.  919) .  Decedent  estate  1.,  §  131. 
841b  (as  added  by  L.  1913,  ch.  395) C.  P.  A.,  |  379. 

843  C.  p.  A.,  §  358. 

843,  1st  sentence  (Tr.  by  L.  1920,  ch.  936) Lemslative  L,  §  62a. 

^j^KTC      •••••«■■••••«•••••■■••••••••••••••■•••••••«••••••  ^^fl    X  •    X3L«a    V  t^^^v* 

^yXtJ         ••••••••••••■•••■>•••«•■■••■••••••■•••■•••••••■••   \^m      X    »     AA«»      X    ^9\^\/« 

845  J.  Ct.  A.,  §  243. 

846  J.  Ct.  A.,  §  244. 

847 '. J.  Ct.  A.,  §  245. 

848  J.  Ct.  A.,  §  246. 

AiQ  P   P    A     S  .^^64- 

849  J.  Ct.  A.,  §  247. 

850  J.  Ct  A.,  §  248. 

R«i2  P    P    A     &  dTU 

853  C.  P.  A.,  1 406. 

853  Legislative  l,  {  62a. 

854,  except  as  to  legislative  committees C.r.  A.,  §  406,  subd.  1. 

854,  as  to  legislative  committees  (Tr.  by  L.  1920,  ch.  936) . .  Lenslative  L,  §  62a. 

855  C.  p7a.,  §  406,  subd.  2. 

856 
857 
858 
859 
861 
862 
865 
866 
867 


•  •  •  •  • 


•  •  •  • 


•  ■•■•••■•■•••••••••••••■•■•••••  V^a  X^«  aX*!  ^  ^M/\Jy  OU^J\X«  v« 

•  •■■■•■•••■••••■■■••■••••••••■•■••••••••••a  vy«  A  •  XXaf  y  svw«  OUL/^X*  TK* 

•  »■>••••■■•■«»*■•••••••••••••••■••••■••••■■  V^v  X  ■  X^*a  y  ^Bwwft  DUl^J\X«  V* 

P   P   A     S  407 

CP    A      S  AC\R   mthti    1 

•  •••••••••■•«•  ••••«••••«•■•••■•«•••«•••••■  •  v^ft  X  •  ^1L«|  y  nCvOi  ou&/vi0«  Ay  v«« 

CP    A     S  iHQ 

CP    A     6  4.10 
•   A  •  A^««   y   dCX\/* 

CP    A     &411 

867,  as  far  as  applicable  to  justice  court  practice J.  Ct.  A.,  §  201. 

868  C.  P.  A.,  §  413. 

fiftO  P   P    A     &414 

870,  in  part,  superseded  by C.  P.  A.,  |§  288,  295. 

870,  see  note C.  P.  A.,  §  293. 


SECTIONS  OF  CODE  OF  CIVIL  PROCEDURE 

CODE  CIV.  PROC. 
Section. 

871,  in  party  superseded  by C.  P.  A.,  |§  288,  295. 

872,  in  p&rt,  superseded  by C.  P.  A.,  1 288. 

872,  in  part Rules  of  civil  practice,  122,  in  part. 

872,  subd.  6,  rewritten Rules  of  civil  practice,  123. 

872,  subd.  7,  last  part  of  2d  sentence C.  P.  A.,  §  296. 

872,  subd.  7,  last  sentence,  in  part C.  P.  A.,  §  289. 

o/ V,  in  parir  •......•••...••••••>.•••••..•••*..•••...•.  v^.  x  .  i3L.,  ^^  ^v  i,  ^Vvj  ^1^4,  uuo. 

874  C.  P.  A.,  §  299,  2d  and  3d  sentences. 

876,  omitted 

876,  except  last  sentence Rules  of  civil  practice,  127, 128. 

879  C.  P.  A.,  J  298. 

880,  combined  with  883,  and 900,  in  part,  and condeAsed. .  .Rules  of  civil  practice,  129,  132  in 

part, 
sifti  n  p  A    &  .via 

882 C.  p.  A.,  1 304,  1st  sentence. 

883 C.  P.  A.,  1 305,  in  i>art. 

883,  combined  with  880,  and  900,  in  part,  and  condensed. .  .Rules  of  civil  practice,  129. 

884,  omitted : 

885,  1st  sentence  rewritten , C.  P.  A.,  ^  307. 

885  Rules  of  civil  practice,  120. 

887,  in  part,  superseded  by C.  P.  A.,  §  288,  last  sentence. 

888,  subds.  1-5,  superseded  by C.  P.  A.,  1 288. 

ooo,  BuDci.  ifi|  see  noiie  ••••••.••••....•.•.•.•>•.•••••••••  \^.  x  .  ^v.,  j  ^vO. 

888,  subd.  6,  superseded  by. C.  P.  A.,  §  308,  in  part. 

889,  omitted 

890,  Ist  sentence Rules  of  civil  practice,  125,  last 

sentence. 

890,  last  sentence,  omitted,  see C.  P.  A.,  §  291. 

891,  covered  by C.  P.  A.,  §  302. 

891  Rules   of  civil  practice,   126,   in 

part. 

892,  omitted 

892,    2d  sentence Rules  of  civil  practice,  126,  5th 

sentence. 

892,  3d  and  4th  sentences Rules  of  civil  practice,  130,  subds  . 

6,  7. 

893,  rewritten  and  covered  by C.   P.   A.,   §§  298,   302,   in  part. 

894,  rewritten  and  covered  by C.  P.  A.,  §§  294,  298,  302,  in  port. 

895,  omitted 

896^  rewritten  and  covered  by C.  P.  A.,  §  294. 

5JQ7  n   P    A     &  oQ/i 

QQA  n    P    A      S  0Q4 

899,  except  last  sentence  C.  P.  A.,  §§  290,  301. 

899,  last  sentence  as  to  notice Rules    of     civil     practice,     121, 

last  part. 

900,  except  last  sentence C.  P.  A.,  §  302. 

900,  last  sentence Rules  ot  civil  practice,  128,  in  part. 

900,  in  part,  combined  with  880,  883,  and  condensed Rules  of  civil  practice,  129. 

900 J.  Ct.  A.,  §  206. 

901  J.  a.  A.,  §  207. 

901,  2d  paragraph Rules  of  civil  practice,  129,  Ist 

paragraph,  last  sentence. 

901,  last  sentence Rules  of  civil  practice,  128,  in  part. 

901,  in  part Rules  of  civil  practice,  130,  in  part. 

902 J.  Ct.  A.,  §  208. 

903  J.  Ct.  A.,  S  209. 

904  Rules  of  civil  practice,  131,  subd.  1. 

05  Rules  of  civil  practice,  131,  subd.  2. 

906 Rules  of  civil  practice,  131,  subd.  3. 

W  Rules  of  civil  practice,  131,  subd.  4. 

1)8,  1st  sentence,  covered  by C.    P.    A.,    §  298,    1st    sentence. 

08,  2d  sentence,  covered  by Rules  of  civil  practice,    125,    Ist 

sentence. 
[19,  excq>t  1st  clause Rules  of  civU  practice,  132,  last 

two  sentences. 

,10,  rewritten Rules  of  civil  practice,  133. 

^10,  substituted  for  by C.  P.  A.,  §  304,  last  sentence. 

10 J.  Ct.  A.,  §  212. 

rll,  in  part C.    P.    A.,    §  304,    last   sentence, 

in  part. 


TABLE  SHOWING  DISTRIBUTION  OF 
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Section. 

911,  in  part 

91  ly  last  sentence. 

911  .. 

912,  omitted. 

913  .. 

914  .. 

915  .. 
919  .. 

921  .. 

922  .. 

923  .. 

924  .. 

925  .. 

926  .. 

927  .. 

928  .. 

929  .. 

930  .. 

931  .. 
931a  . 
931b  . 
931c  . 

932  .. 

933  .. 

935  .. 

936  .. 

937  .. 

938  .. 

939  .. 

941  .. 
941a  . 

942  .. 

940  •  • 

944)  1st  sentence 
944,  2d  Sentence 
944,  last  two  sentences 

V40  • •  • 
VfltO  •  •  • 
<rv/     •  •  • 

«74C9  •  •  . 
Vxv  •  •  • 
flOU    ... 

951  ... 

952  ... 

953  ... 

\jOtc    ... 

955  .. . 

oOO    .  .  . 

967  ... 
958  . .. 

vOv    ... 

9tM)   .  .  . 

961  ... 
961,  in  part 
961a  . . 
961b  .. 
961c  . . 
961d  .. 
961e  . . 
961f  .. 

962  ... 

V\X(>    ... 

964,  except  1st  sentence 

965,  substituted  for  by 

967,  1st  sentence 

967,  2d  sentence,  omitted 

970 


as 


(omitted 


as 


unnecessary,  see  note 


....C.  P.  A.,  §a05,  inpart. 

Rules  of  civil  practice,  '129,    last 

para|;nu>h. 
....J.  Ct  A.,  §213. 


•  •  •  • 


•  ••••••• 


•  •  •  •  • 


•  ••«••• 


•  •  •  • 


>•••*•••■ 


•  ■  ■  « 


•  •  •  • 


•  •  •  • 


««••■• 


•  ••••• 


•  •  •  •  • 


•  •  «  «  • 


•  •  •  •  • 


•  ••••*•« 


•  •  •  • 


•  •  •  •  • 


■  •  •  • 


•  •••■■ 


•  •  •  • 


unnecessary) 


*  •  •  •  « 


•  •  • 


•  «  •  * 


.C.P. 
.C.  P. 
.0.  P. 
.C.P. 

c.  p. 

.C.P. 

.c.  p. 

.C.P. 

C.P. 
.C.P. 

C.P. 
.C.P. 

C.P. 

C.P. 

C.P. 
.C.P. 
.C.P. 
.C.P. 
.C.P. 
.C.P. 
.C.P. 
.C.P. 
.C.P. 
.C.P. 

.  J.  vJt. 

.C.P. 
.C.P. 

.c.  p. 

.C.P. 

C.P. 
.C.P. 
.C.P. 
.C.P. 

C.  P. 

C.P. 

CP. 
.C.P. 
.C.P. 
.C.P. 
.C.P. 
.C.P. 
.C.P. 
.C.P. 
.C.P. 

c.  p. 
.c.  p. 

.C.P. 
.C.P. 

.c,  p. 

.C.P. 
.Surr. 
.Surr. 
.C.P. 
.C.P. 
.C.  P. 
.C.P. 
.C.P. 
.C.  P. 
.C.  P. 
.C.P. 
.C.P. 
.C.P. 
.C.P. 
.C.P. 
C.P. 
.C.P. 
.C.  P. 
.C.P. 


A., 

30». 

A.; 

310. 

A., 

311. 

A., 

312. 

A., 

366. 

A., 

367. 

A, 

368,  subd.  1. 

A., 

368,  sttbd.  2. 

A., 

%  960. 

A., 

§370. 

A., 

§371. 

A., 

§372. 

A., 

1 374i  subds,  1,  4. 

A., 

A., 

§  374,  subds.  2,  3. 
§377. 

A., 

A., 

§378. 

A., 

§390. 

A., 

§380. 

A., 

§382. 

A., 

§383. 

A., 

f  384,  subds.  1,  2. 

A., 

§  384,  subds.  3,  4. 

A., 

§386. 

•    aV.] 

§471. 

A., 

§  387,  subd.  1. 
§  387,  subds.  2,  3. 

A., 

A., 

§388. 
§381. 

A., 

A., 

l391. 

A., 

§  399. 

A., 

§400. 

A., 

§401. 

A., 

§  375,  in  part. 

A., 

§402. 

A., 

§392. 
§393. 

A.; 

A., 

§  394,  subd.  1. 

A., 

1 394,  subd.  2. 
§  394,  subd.  3. 

A., 

A., 

§  394,  subd.  4. 
§395. 

A., 

A., 

§396. 

A., 

§397. 

A., 

§389. 

A., 

§398. 

A., 

|329. 

A., 

1 330,  1st  paragraph. 

A., 

§  330,  last  paragraph. 

A., 

§335. 

Ct. 

A.,  §  22,  last  sentence. 

Ct.  A.,  S  20, 8ubd.  10,  in  part 

A., 

§334. 

A., 

§331. 

A., 

§336. 

A., 

§332. 

A., 

§376. 

A., 

§  376,  in  part. 

A., 

§344. 

A., 

§421. 

A., 

|422. 

A., 

I  423,  1st  sentence. 

A., 

1  443,  subd.  1. 

A.; 

§  443,  subd.  2. 

A., 

§443. 

A., 

§425. 

A., 

§427. 

A., 

§429. 

SECTIONS  OP  CODE  OF  CIVIL  PROCEDURE 

CODE  CIV.  PROC. 
Section. 

4^4  M     •••  •■•«#••••••■■•■••••••*•••••••■»••••••••••••■■■  \^*   A  •  X1L»%   x  %vw|    X0V  CKyUV^lAfTG* 

J^  $  ^        ••     ■     ••■     •     •••••••••^••■••■••■•■•••■•••••••••••••■•■»  ^y*     X^  •     ^^^l     X    ^KOw«     AmSv    QCXI  VVaH>'w* 

iff  $  ^i%     cM^3   «A^FIm3  ••    •■    •«••••••••••■••»•••••••*•••••■••••■••  ^^«    A  •    ^A««    V  TK'O  JL  • 

973  C.  P.  A.,  §  443,  subd.  3. 

973,  aee Rules  of  civil  practice,  108. 

07-1  C   P   A     S  424 

976,  Ist  sentence .C.  P.  A.,  §  432. 

976,  2d  sentence Rules  of  civil  practice,  158. 

976,  last  sentence C.  P.  A.,  §  284,  Ist  sentence. 

976,  see  note C.  P.  A.,  j  438. 

977,  l.st  sentence Rules  of  civU  practice,  150. 

977,  2d-5th  sentences Rules  of  civil  practice,  151. 

978,  omitted 

979,  omitted.   

980,  except  last  sentence  (omitted  as  unnecessary) C.  P.  A.,  §  433. 

961,  broadened Rules  of  civil  practice,   160,   1st 

paragraph. 

982,  except  last  sentence  (omitted  as  unnecessaiy) :C.  P.  A.,  §  183. 

982a  (Tr.  by  L.  1920,  ch.  930) Real  prop.  1.,  $  536. 

^^^)i|9    «««••■••«■•■•■■«•••■•••••••■•••■••■■•••«•■•■•••••  ^^^a   X  ■   ^^L«B   S   A^?^X* 

^f^J^k  mm      m      •«••«•••■••■••••••■•••••••■■•■••••••••«■■•••■•  ^^«   A  •   ^^k*f   3|   XC7^f» 

985  C.  P.  A.,  1 186. 

986  Rules  of  civil  practice,  146. 

t^^J^^         »      •      •      •«■••■•■••••••■■••••*•••■••••••■•*•■•■■■••«•••  ^^*      A     •     ^^Lbs      S     A^7^7* 

989  Rules  of  civil  practice,  147. 

lF€^  Af        ^K^?     KM.\J%^S  •  m      •      •■      ■•«•■«•••■•■•••••••«•••■•••■«••••••  \^»      X     •      *&*  •      V     jLQymfm 

991   Rules  of  civU  practice,    146,  147. 

009  D   P   A     S  444  ftiihdq    1-^^ 

9VO1     Xov  B6uv6uOc  m   .   •.•••■«>•*••••■••■•••«•■•«■•■•«**«••  v>«   X  •  ^\«y   ^  fx  xfJL*  SUOU*  ^« 

993,  1st  clause  of  2d  sentence,  superseded  by C.  P.  A.,  1 606. 

993,  last  i»rt,  covered,  C.  P.  A.,  §  106,  see  note C.  P.  A.,  J  608. 

OQ4  r!   P    A     &  44.'t 

QQfl  n   P    4     &448 

^ff^^%3      •    •    «••■••*•••»••••••■»•«••«■•••■•*••••*••««•■••««•  ^^/*    JL   •    ^^L««    3k   l^^T^^v 

Ucl ff  y    ISC  S6Ilt6IiCC v^*  X  ■  A*»  ]|  Of  0|  XSt  SGDI/dlCC- 

997,  1st  senteno,  rewritten Rules  of  civil  practice,  221,   Ist 

paragraph,  1st  part. 

997,  except  1st  sentence C.  P.  A.,  §  576. 

998,  Ist  sentence,  rewritten Rules  of  civil  practice,  221,   1st 

paragraph,  2d  part. 
998,  last  part C.  P.  A.,  §  575,  last  sentence,  in  part. 

WV,    UUSv  BcUvCuCC  ..••••.••.■.••.•...la.  a.  .•••••  .......  Va/a  MT  t  J^'j  8  ^'  ^,  '^n  p&X*!;. 

X\^AJ,  X8I1      SCUMSUVC   aa.      ••....      aaaa.      a.      a      aaa...      .........      ......    >_/.       £^.      ^\.f       J     OOV. 

1000,  last  three  sentences  rewritten  to  state  present  law Rules  ^.  civil  practice,  220. 

1001,  so  far  as  stating  time  within  which  party  must  except. .  C.  P.  A.,  §  447. 

1003,  1st  sentence  and  1st  clause  of  2d  sei)^nce C.  P.  A.,  §  553. 

1003,  last  part  of  2d  sentence,  see  note C.  P.  A.,  §  106. 

1003,  last  sentence,  included  in  rules  of  civU  practice,  221,  last 

paragrapn,  see  uove  .............aa........ ......  \jm  x  .  '*«.,  ^  oo*). 

1004  C.  P.  A.,  §  556. 

1005,  1st  sentence,  1st  part Rules  of  civil  practice,  203,  except 

last  clause. 

1005,  2d  clause  of  1st  sentence  and  2d  sentence C.  P.  A.,  §  554. 

1006  C.  P.  A.,  §  555. 

307  Rules  of  civil  practice,  223. 

YIR  n    P    A     S  49R 

09  C.  P.  A.,  §  426. 

09  Surr.  Ct.  A.,  §  67,  last  part  of  2d 

sentence. 

xu,  excepv  laow  senvence  ......aaaaa. v./.  x,  «&.,  y  Vx^, 

iXvr,  lasv  seuu6nc6  ...•.aa.a'. •.•••.••. ...•••.•.•« >_/•  x  .  a.,  y  X4oo. 

Ul  rj   P   A     S  4fi4 

H9  n    P    A      &  4ft*\ 

k/X(#  ■«      •      •••■*••••«•••■•■■■•••■■■•••«••■•»«•••••■•■■•«•  Vi«/a      X^    •      aILas      V    ^kWVtb 

'  JLi^       •    A    •    •    •■•••••••    •••    •••■••••■•■••••••••••■■■■••••••■•X^*     JL*    V^  •    ^V  V  •    xlL  •  I    y  fL#  X.  a 

14,  1st  sentence C,  P.  A.,  §  431. 

14,  last  sentence,  omitted 
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1016,  in  part N.  Y.  C.  Ct.  A.,  §  79. 

1016,  exoept  2d  sentaice Rules  of  civil  practice,  171. 

1016,  2d  sentence,  covered  by C.  P.  A.,  §  357. 

1017  C.  P.  A.,  §  469,  end  of  2d  aentenee. 

1018  C.  P.  A.,  §469,  except  5th  and 

6th  sentences. 

JL\/JL^F       •    •         ••••■■•*•    ■«■■••■••••••••«■••••••••••■■•••••••*  ^^/»    X   •    ^^L*«     jt   TX  C  \^a    D%Ai^^a«    %Mm 

^\Jm^^      ••    ■    *•••«■■••••■■■■*•••■••»■••■•••••■••••«•«•■«•••  ^^a    X  ■    ^%t9%   V  ^m^9%3%   AaX  ^Jcha  Va 

1021,  except  as  to  demurrer*and  referees C.  P.  A.,  1 441. 

1021,  as  to  referee's  report C.  P.  A.,  1 470,  subd.  1,  in  part. 

xfX£b,  exoepw  as  to  reterees. kj.  x  •  a.,  %  44u. 

1022,  as  to  referee's  report C.  P.  A.,  §  470,  subd.  1,  in  part. 

avRmj,  excepti  as  to  reierees  .•.•.•.•....... v/.  ir.  a.,  s  4ijv. 

1024,  except  part  of  last  sentence Rules  of  civil  practice,   172,   Isl 

three  sentences. 
1024,  last  sentence,  so  far  as  relating  to  condemnation  oom- 

commissioners  (Tr.  by  L.  1920,  ch.  923) Condemnation  1.,  { 13,  last  sentence. 

1026 C.  P.  A.,  §  468,  2d  paragraph. 

1038  (Repealed  and  re-enacted  as  judiciary  1.,  §  508,  by  L. 

1909,  ch.  65) J.  Ct.  A.,  5  222. 

1055  (Tr.  by  L.  1920,  ch.  938) Judiciary  L,  §  537. 

1064  (Tr.  by  L.  1920,  ch.  938) Judiciary  l,  §  749a. 

1065  (Tr.  by  L.  1920,  ch.  938) Judiciary  1.,  §  749b. 

1066  (Tr.  by  L.  1920,  ch.  938) Judiciary  1.,  §§  538a,  749c. 

1067  C.  P.  A.,   §449,  last  three  sen- 

tences 

1068  (Tr.  by  L.  1920,  ch.  938) Judiciary  1., 

1069  (Tr.  by  L.  1920,  ch.  938) Judiciary  1., 

1070  (Tr.  by  L.  1920,  ch.  938) Judiciary  1., 

1071  (Tr.  by  L.  1920,  ch.  938) Judiciary  1., 

1163  (Tr.  by  L.  1920,  ch.  938) Judiciary  1., 

1164  (Tr.  by  L.  1920,  ch.  938) Judiciary  1., 

1165  (Tr.  by  L.  1920,  ch.  938) Judiciary  1.,  §  742,  2d  sentence. 

1166,  last  two  sentences C.  P.  A.,  §  455.    # 

1166,  except  1st  sentence J.  Ct.  A.,  §  239. 

1167  (Tr.  by  L.  1920,  ch.  938) Judiciary  L,  §  743,  Ist  sentence. 

1168  (Tr.  by  L.  1920,  ch.  938) Judiciary  1.,  §  743,  2d  sentence. 

1169  (Tr.  by  L.  1920,  ch.  938) Judiciary  1.,  §  743,  last  sentence. 

1170  (Tr.  by  L.  1920,  ch.  938) Judiciary  1.,  §  744. 

1171  (Tr.  by  L.  1920,  ch.  938) Judiciary  1.,  §  745. 

1171  Surr.  Ct.  A.,  §  70,  2d  paragraph, 

in  part. 

1172  Surr.  Ct.  A.,  §  70,  2d  paragraph, 

in  part. 

1172  (Tr.  by  L.  1920,  ch.  938) Judiciary  1.,  §  746. 

1173  (Tr.  bv  L.  1920,  ch.  938)     Judiciary  L,  §  747. 

1174  (Tr.  by  L.  1920,  ch.  938) * Judiciary!.,  §  748. 

1175  (Tr.  by  L.  1920,  ch.  938) Judiciary  1.,  §  749. 

1176,  exoept  as  to  courts  of  record J.  Ct.  A.,  §  235. 

XXfff  ■•••«••■••*•■•••■«■•«•*■•••*■••■•«■•■•■•«•••••••*  \»^%     JL    •    ^\a|     X    %Ov}     DUdr\Xa      X* 

XXfO       •    ■    %    •«•••••••••••■•••■••■••«••••••••••■•••••■••••«  \^m    X^  •    £\mM%    y   ^%3^^    DULr\X*    mi* 

1179,  except  as  to  courts  of  record J.  Ct,  A.,  §  236. 

JL  xoi/,  xSv  uiree  seniences v^.  x  .  ^^a,  $  4ou. 

1180,  in  part C.  P.  A.,  §  444,  subd.  2,in  part. 

1180,  except  last  sentence J.  Ct.  A.,  §  238. 

1180,  last  sentence J.  Ct.  A.,  §  237. 

X  X\7X  •      •      m      ••••••■•••••••■•••••■v«PBaa«»»a»*a*»**a«a«»««»  ^^*  X     •  A^La  •  9b  ^E\^%^« 

X  XO^i  UXBv     CmIUIKS  •      aaia*»**aa«a«aa«aa«aa«ia«aaa««aa*aaaa     •  V/*  X^  •  AA-Sy  ^  ^Kv^a 

XXO^I  180  ll     CI&UO6  a»a»aa*««a«a«aaaaa»«a»a»aaaaa»aaa»«aaaa   KJ  •  IT  m  A>9^  ^  'xSj  4  • 

X  X^9^#  •      ••      ••a«>»aaaa#a«**«»««aaaa««a*a*aaa»a*aa«a«aaaa»a   ^^«  X     a  A^«a  if  TKVr\^* 

1184,  omitted  as  covered  by C.  P.  A.,  §  435,  in  part. 

115U^  P   P    A     &  4A1 

XXOv         •      •      •      ••••B«aa««»**      aaaaaaaaaaaaaaaacfaaaaaaa********   Vi/*      A     •      Z^  •  |      ^      jTV/A* 

XXO^#  •      a      a«a>>»«*a*«aa««*****««****««*'****«******a**«**  \m/9      X     •      *X«|      V     ^B^#(7« 

1187,  exoept  last  sentence C.P.  A,,  §459,  except  last  sentence. 


749d. 

749e. 

749f. 

749g. 

741. 

742,  Ist  sentence. 


SECTIONS  OF  CODE  OF  CIVIL  PROCEDURE 

CODE  CrV.  PROC. 
Section. 

1188  C.  P.  A.,  1 459,  last  sentence. 

1189,  let  sentence Rules  of  civil  practice,  165. « 

1189,  last  sentence C.  P.  A.,  §  495,  Istsentence. 

1190,  Ist  sentence.. C.  P.  A.,  }423. 

1190,  except  1st  sentence Rules  of  civil  practice,  164. 

1191  (Tr.  by  L.  1920,  ch.  938) Judiciary  I.,  §  740. 

1200 C.  P.  A.,  §  472. 

1202  Rules  of  civil  practice,  201,   2d 

^  sentence. 

1203,  superseded  by Rules  of  civil  practice,  185. 

^mA3%M     m   •   •"•■••••■••>■•«••••••■•••••••••••••••*••••••••••  ^^«   X^  •   J^,m^   y  ^  f  TK|  DVKL^^L*   J#« 

1208,  omitted  as  obsolete,  see  note C.  P.  A.,  1 479. 

1209 C.  P.  A,,  i  482,  Ist  sentence. 

1210,  except  1st  sentence,  last  part . . . . '. C.  P.  A.,  §  478, 2d  and  3d  sentences. 

1210,  Ist  sentence,  last  part  placed  in  rules  of  civil  practice, 

XOw*     CffSw    XAwI^?  •     •     •     •     ••••••■•••••••••■•••••••■■••«■•  Vy*     X    •     A\.m»      M      &#  O* 

1211,  so  far  as  applicable  to  justice  courts J.  Ct.  A.,  §  277. 

1212,  except  last  sentence .C.  P.  A.,  §  486. 

1212,  last  sentence  omitted,  see  note !  C.  P.  A.,  §  486. 

^mi^^M         •■,••••••■*«••*«•■■«•■••••••••■••••••«••••■•••••••  ^^a      JL    ■      A^a  ■      jf     ^X^7  ff   • 

X^X  Sy        XOv    OCUv6UC6  a*aa*«******«**»«*««*a«a«»»»B«**».    •••••  V^a      X^a     JjL^m      X    ^0«7« 

1214,  2d  sentence Rules  of  civil  practice,  189. 

uiL^f  lasv  senvcnce  •  .« «  •  •  ..••.••.••.•••••••..•..•...•••.  %^.  r,  ^^*f  a  4*1 1>. 

1 21  'i  P    P    A      &  AOn 

A4afX^^    a   a   ■•aaaaa««aaaak»aaa   ■•aaaiaaaaaaaaaaaaaaaaaaaaaaa  ^.^a   X  a   *&a  a   it  ^Kv\^» 

1216,  Ist  sentence C.  P.  A.,  §  493,  subd.  1. 

1216,  except  Ist  sentence,  placed  in  rules  of  civil  practice,  192, 

sutxis.  X,  ir^Of  see  note* v/.  ifm  ^.,  9  49<j. 

1217  C.  P.  A.,  J  493. 

1217,  except  subd.  3 Rules  of  civil  practice,  192,  subd.  2. 

^mtJL^y         •   •   a   •aaaaaa«*«a   aaavaavaaaaaaaaaaa   aaaaaaaaaaaaaaaaa  ^^*   A.  •   X^*a   V  Tkv^'w 

1219,  subd.  1,  except  last  clause Rules  of  civil  practice,  190,  subd.  1. 

1219,  subd.  2,  except  3d  sentence Rules  of  civil  practice,  190,  subd.  2. 

A^^A/,  covereci  oy v/.  x  .  At^  v  vo. 

1221  Rules  of  civil  practice,  195. 

1222  Rules  of  civil  practice,  196. 

1223,  Ist  sentence Rules  of  civil  practice,  197. 

1223,  last  sentence C.  P.  A.,  §  469,  6th  sentence. 

X^^nK  a      •      •      aaaava*a*«aa*«««aa«a*aaaaaaaBaaa**aa««»ataaa*»  ^^*      X^  •     ^^Ca      !■     7  VW« 

1226  Rules  of  civil  practice,  194. 

1226  Rules  of  civil  practice,  199. 

^mtmmm  a      •      a««aa*a»aaaa»***a*«aaaaa«aa«aaaaaa»aaaa*aftaaa«a  V^*      X^  •     A^af      3k    7vW« 

1228,  Ist  sentence C.  P.  A.,  §  470,  subd.  2. 

1228,  last  sentence .Rules  of  civil  practice,  198. 

XwmO|        CH^7     JXwM?  aaaAaaaaaaaaaaaaaaaaaaaaaaaCaaaaaaaaaAaaa  V^*      X^  a      ^V*f      9     ^cf^Ja 

1220  P   P    A     K  117J. 

^mmm^m^  •      •      «      ••■••••••••aaa«a»»»aaaaaaaaa»aaaa«aaaaaaaaa*a«   ^/a      X     *      A3k«|      V      X  X  ff     dCa 

1230  Rules  of  civil  practice,  187. 

1231,  rewritten Rules  of  civil  practice,  188. 

1232  Rules  of  civil  practice,  222. 

1233,  Ist  clause C.  P.  A.,  §  495,  2d  sentence. 

XmV*    •   •   ••■•••■aaa*faaa«aaaa««aaaaaaaaaaaaaa«aaaaaaa«>B  V^a   X^  a  J^my      X  4«J0«   IAOv  B6UvdK/6« 

1235  C.  P.  A.,  1 480. 

1236  Rules  of  civil  practice,  201, 1st  and 

last  sentences. 

1237  Rules  of  civil  practice,  202,  subds. 

2-4,6. 

''^  Rules  of  civil  practice,  202,  subd.  1. 

9,  1st  sentence Rules  of  civil  practice,  202,  subd.  8. 

■V,    UUSv  IK9UU3U06  ......•....•«........•••..•...•..•.•.  Vy.  J^  *  'A..,   9  0\Aj. 

[0  C  P  A     6  .S(U 

t^^         a      »•      •      ••a*aaaaa»a*a*aaa«««aa*a*aaaaaa*aaaaaaaaaaaa*   ^^a      X     ■      XA.aa       W     ^^V/^Ea 

1  n  p  A    &  «in*? 

^  •••••««*«**««*«»*a««a«*«»»aBaaa««aaaaaa«»**aaaa*a    ^^a      X     a      XXaa       11     ^^\/^* 

2,  except  last  sentence,  last  clause C.  P.  A.,  §  506. 

V         a      a      •      «aa*aa«a*aa      aaaaaaaavaaaaBaavtaaaavaaAVaaaavaaa  ^^a      X^  a      ^\af      9     ^J^J  9    a 

4  O    P    A      S  fiOft 

A         •«a«B«aaaapa««aaaaaaa*a»aaaaaa««aa«aaaaaa«aa«aa»a    ^^«      X     •      AXaa      V     v\/^  ■ 
l^y       ^K^D     lM%M%nS  •      *      •      a      a      av      aa*aaaB«a»aaaa**a*aaaa*aa»aaaa«aaa  ^^a      X^  a      x\.a|      9     O^/Xa 
Mvy       AXS     ^MUTW  •••Baav'aaaacaaaaaaaaaBaaaaaasBaaaaaaaaaBa  xN  «        X    •     \^«      V^V*      aV*«      9     V* 

5,  Ist  two  sentences  (Tr.  by  L.  1920,  ch.  921) County  1.,  §  171. 

>,  except  Ist  two  sentences  (Tr.  by  L.  1920,  ch.  921) County  1.,  {  172. 

da,  except  8th-14th  sentences,  and  last  sentence,  last  clause 

(Tr.  by  L.  1920,  ch.  921) County  1.,  {  173. 


TABLE  SHOWING  DISTRIBUTION  OF 


^ 


in  part 
in  part 
in  part 
in  part 
in  part 
in  part 
in  part 
in  part 
in  part 
in  part 
in  part 
in  part 
in  part 
in  part 
in  part 
in  part 
in  part 


■  •  •  •  • 


CODE  CIV.  PROC. 
Section. 
246 
246 
247 
247,  l0t  sentenoe 

248  (Tr.  by  L.  1920,  ch.  938) . 

249  (Tr.  by  L.  1920,  ch.  938). 

250  . 

251,  Ist  two  sentences 

251,  except  let  two  sentences 

252  . 

253  . 

254  . 

255  . 

256  . 

257  . 

258  . 

259  . 

260  . 

261  . 

262  . 

263  . 

264  . 


265 

266 

267 

269 

270 

272 

272; 

272, 

272, 

272 

272 

272 

272; 

272; 

272, 

272 

272 

272 

272; 

272 

272 

272 

273 

274 

275 

276 

276 

277 

278 

279 

280 

281, 

281, 

282, 

283 

284 

285 

286 

286, 

287, 

287, 

288 

289 

290 

291 


•  •  •  • 


•  a  ■  •  • 


•  •  ■  •  » 


«  •  ■  •  • 


•  •  «  • 


except  as  to  New  Yoric  city 
Ist  sentence,  last  part. . . 


•   •  • 


court 


except  as  to  New  York  city  court 

as  to  New  York  city  court  (omitted  as 

York  city  court  act),  see  note 
except  last  sentence,  last  part 


•   ••••••«••■•• 


«   •   •  •  * 


•  «•••»•■•   « 


«•«••*■ 


except  last  part . 
1st  sentence . . . . 
last  sentence . . . 

«   •   •••••••••*•■• 

•  •    •••«•«•«•••■• 

•  ■    ■•■••■••■•••■ 


•   •■••• 


•  •  •  •  • 


292 

293,  omitted,  see  note 


•     ■     ■    • 


•  •   •   « 


•    •     • 


covered 


by 


..C.  P.  A.,  §501. 
..N.  Y.  C.  Ct.  A.,  JIO. 
.  .C.  P.  A.,  §502. 
.  .N.  Y.  C.  Ct.  A.,  §10. 
.  .Judiciary  L,  1 255a. 
.  .Judiciary  L,  §  255b. 
.  .C.  P.  A.,  §  509,  in  part. 
.  .C.  P.  A.,  §510. 
.  .C.  P.  A.,  §  511,  in  part. 
..C.  P.  A.,  §512,  in  part. 
. .  C.  P.  A.,  1 513,  in  part. 
.  .C.  P.  A.,  §  514,  in  part. 
. .  C.  P.  A.,  §  515,  in  part. 
.  .C.  P.  A.,  §  516,  in  part. 


.  •  v/.  &  .  ^^., 
.  •  vy.  &  *  A., 


517. 

518. 

519. 

530,  in  part. 

532,  in  part. 
,  .  533,  in  part. 
.  .C.  P.  A..  §  534,  in  part. 
.  .Rules  of  civil  practice,  204,  except 

last  diause. 
.  .C.  P.  A.,  f  535,  in  part. 

536,  in  part. 

537,  in  part. 

538,  in  part. 

539,  in  part. 


.  .C.  p.  A.,  1 509,  in  part 
.  .C.  P.  A.,  §  610,  in  part 
C.  P.  A.,  §  611,  in  part 


.  •  \j»  tr*  ^^., 

.  •  V/.  X  .  ^»*, 

.    •  V/a  X   .    A., 

>    •  \jm  X    .    'V.., 

.  .  vy.  X  •   A., 

.  •  v</.  X  .  A.»f 

•  .  \J»  X  .    A., 

•  .  \j%  X  .    A., 


612,  in  part. 

613,  in  part. 

614,  in  part. 

515,  in  part. 

516,  in  part. 
630,  in  part. 

632,  in  part. 

633,  in  part. 

634,  in  part. 
C.  P.  A.,  §  536,  in  part. 

..C.  P.  A.,  §636,  in  part. 
.  .C.  P.  A.,  §  537,  in  part. 
..C.  P.  A.,  §638,  in  part. 
..C.  P.  A.,  §639,  in  part. 
..C.  P.  A.,  §640. 
..C.  P.  A.,  §541. 
..C.  P.  A.,  1643. 
. .  N.  Y.  C.  Ct.  A.,  §  18,  subd.  4. 

•  .  vy.  X  .  A.,  %  040« 

..C.  p.  A.,  §642. 

.  .  \j%  X  .  x\.,  y  040. 
.  .  vy.  X  •  A..,  s  04f . 
.  .O.  X  .  A.,  S  O4o. 

New 
..C.  P.  A.,  §648. 
..C.  P.  A.,  §521. 

..C.  P.  A.,  §623. 
..C.  P.  A.,  §624. 
..C.  P.  A.,  §626,  subd.  4. 

..C.  P.  A.,  §626,  subd.  1. 

. .  C.  P.  A.,  §  526,  subd.  2. 

..C.  P.  A.,  §626,  subd.  3. 

..C.  P.  A.,  1527. 

.  .C.  P.  A.,  §  628,  1st  paragraph. 

..C.  P.  A.,  §628,  except  Ist  para- 

..C. T:  A.,  §529. 

..C.  P.  A.,  §1633. 

.  .C.  P.  A.,  I  557,  subd.  1. 


xnvl 


J 


SECmONB  OP  CODE  OF  CIVIL  PROCEDURE 


CODE  CIV.  PROC. 
Section. 

295 .C.  P.  A.,  I  561. 

295 SujT.  Ct.  A.,  i  290. 

1296 C.  P.  A.,  §  557,  subd.  2. 

296  Suit.  Ct.  A.,  §  291. 

297,  last  sentence C.  P.  A.,  §  572. 

297 .Surr.  Ct.  A.,  §  292. 

298 C.  P.  A.,  §  578. 

298 Suit.  Ct.  A.,  §  307. 

299 C.  P.  A.,  §  579. 

299 Suit.  Ct.  A.,  §  308. 

301  C.  P.  A.,  J  562,  last  sentence. 

301  Surr.  Ct.  A.,  §  296. 

302 C.  P.  A.,  §  563. 

302 Surr.  Ct  A.,  S296. 

303 C.  P.  A.,  §  107. 

303 Suit.  Ct.  A.,  §  297. 

305 C.  P.  A.,  §  569. 

305  Surr.  Ct.  A.,  §  302. 

306 C.  P.  A.,  §  564. 

306  Surr.  Ct.  A.,  {  303. 

307 C.  P.  A.,  §  567. 

307 Surr.  Ct.  A.,  §  304. 

308 C.  P.  A.,  §  149. 

308 Surr.  Ct.  A.,  §  305. 

309 C.  P.  A.,  §  161. 

309 Surr.  Ct.  A.,  §  306. 

i^Xxj^    JLSv  v^vO  SBIllidlOCS  •  «  ■•••••••«••«••••••••••••••••  •  •  •  Vy*  IT^  ^^'}  9  ^^^* 

310,  last  two  sentences C.  P.  A.,  f  591. 


311 
312 
313 
314 
315 
316 


•     •     V     •     * 


•    «    •    •    • 


CP     A       S  RAQ 

■  ••■•••••••••••••••■•■•••taaa  V^A      ^  m     X\m%      V     0«    w* 

■  •••*•«■•••■•«•••••■•••••••«•   \^*      Jb    •      AA«A      Sl     ^1    X«      aXX     ^MflA  Va 

•    •••aa«a«a«a«a«a«aaa««*aaa«a«  V./a     JT  •     X\»  m      jg     kJ  i    9  m 

C.  P.  A.,  §  580,  Ist    and  3d  sen- 
tences. 
317,  except  last  sentence C.  P.  A.,  §  584. 

^^JL  §  m       0^^7     U^^147  •      ••     a     a     Ca     •     •     ■•■•aa*«*a«a*a««B»a«««««a««««»»a  ^^*     X^  a     *&•  •      X     X\/0 

318  ~  ~ 

319 

320 

321 

322 


•  •■•aa*a«#«a«aaft**«««««aa«a*a«««»a  ^^>      X^   a     XA.aa      V    4^^^/» 

C  P  A    5  4Q7 

•  ••a*     ••■••••••••••••••••••••••••a     ■    X./*  A.     *  ^^B«  M  TK  V  i    • 

•  ••a«aB«aa««*^*a**«a»a0aaa*««aaaaaa  ^^«  X^  •  A^a  ■  1|  X/OV* 

•  ••a«aa«*»a«**a**«a*a*>aa«««««aa«a  V</a  X^  ■  ^X.*«  S  7«^Oft      OUH/U*      X« 
aaaa*aaaaaaa«»«*a«a««»««>«a*««*a*a  V^«  X^  •  X\m  »  X  TJC^O|      OUv^t*      ^V« 

323,  1st  two  sentences C.  P.  A,  1 587. 

323,  last  three  sentences C.  P.  A.,  §  586. 

V^mtV^^V         ••••■••■•■•■*»aaa*aa«a»«a»«»»*>aa««aa«aa«aaa«aa*   ^^/«      A     •      ^^L«  tt      TK     %Ji^ym0» 

324,  omitted  as  obsolete,  see  note C.  P.  A.,  §  588. 

^Mm0%J         ••«aaaa«««a»a«a«aaaaa*a«ftaaa««»aaaaaB»aaa*«*«aaaa  \^*      X^    •      Aflb**       9|     ^«7aJ« 
^^^^\i9         ••      a      ••••••••■••aaaaaaaaaaaaaaaaaaaaaaaaaaVaaaaaaaaa  ^^/«      X     •      ^^L**       jf     l^Cr^^* 

327,  except  last  two  sentences C.  P.  A.,  §  594. 

«MBf ,  last  vWo  sentences o.  & .  a.,  x  i^v. 


328 
329 
330 
1331 
332 
333 
334 
335 


•  •  •  • 


•     a     a     • 


CP    A     &  <iQ'> 
•      A     •      AXa|       jf     ^vV« 

•  ••••••aa*aaa«aa#aa«««a«»*aa«»Baaaaa«a«aa«aaaBa  ^^/  •      A     a      ^^L  aft      V     ^J^\J  m 

CP    A      &  tM7 

CP    A      I  fiOR 
f!   P   A     &  '500 

•     aaaa««aa««B«B«Ba«#««B«B«a««a««Ba    V^a      A     a      AA.ca      jf     ^/VVft 

•  ••■•■••8*«a«a«»a«aa8«*«aaaaaa«a«aaa«a«a«»««aBa    V^*      X     «      A*a  |       X     WVrwa 

CP     A       6  W^ 

a      a      aaa*a*a8aa»«aaftaB«BBa»aB«Ba«*t«»«aaaaaaaaBaaa    ^^/*      X     •      ^^aa      V     JL^^Xa 
^^VVy        X9v     wU*U0|?  •     •••■aa*«««a«aa«»aa«B«*»«a«*a«**»«B*B*B     a  V^*      X    •     ^^'t      0     OO^'a 

335 J.  a.  A.,  §  435. 

336 C.  P.  A.,  §  590. 

337,  Ist  and  2d  clauses,  omitted  as  covered  by  C.  P.  A.,  subds. 

Aa     V|     XX3C     XawIA?  ■      ■      a      •«a»»aB*aB«««B«»»a*B*a»«*a**aa**  \^m      X^  a      J^my 

337,  2d  clause  of  1st  sentence C.  P.  A., 

uOf  I    IcUBw  SCUlvUvC  •  .   ..   •  •   ...............................  v</.   JT  m  ^^'t 

33R  "  P  P    A 

4^1/9        9*«aa«aaaaaaaaa«aaaaaa«a»»ftttaa«aa«a«aa«««»«««aa*»  Vi/«     X^  •     ^A«  a 

.^t99n.  P   P    A 

'^^^^V^V         •     •     a«a*aaa«aa**aaBaaaBaBaaaaaaa«aaa8aaBaaaBaBaB«*   ^^a     X    a     A«laa 


604. 

589,  last  part  of  subd.  3. 

604. 

602. 

601. 

607. 


340,  Ist  sent^oe,  1st  part C.  P.  A.,  §  622,  in  part. 


TABLE  SHOWING  DISTRIBUTION  OF 


•  •   • 


CODE  CIV.  PROC. 
SecUon. 
340,  Ist  seiitencei  last  part. . . . 

340,  last  sentence 

341 

34.^ 

344,  subds.  1,  2 

'044j   SUDCl*  0«>>« • 

044y   SUDCl*  4«>««.«.... 

345,  last  three  sentences 
34A 
34A 
347 
347 

348,  1st  sentence 

348,  1st  clause  cd  2d  sentence 
348,  2d  clause  of  2d  sentence , 

348,  last  clause 

348 

.350,  1st  sentence 

350,  as  to  appeal  to  coiu-t  of  appeals 

351,  1st  sentence 

351,  except  1st  sentence . . . 

^^%^%^        •••     •••••■•••••••««•« 

354,  1st  sentence 

354,  last  sentence 

355,  1st  sentence 

356  . 

357  . 

358  . 
350  . 
360  . 

361,  Ist  sentence 

361,  2d  sentence 

362 
363 
363 
364,  except  last  sentence .  . 

364,  last  sentence 

365 

.366,  except  last  two  sentences 

366,  4th  sentence 

366,  last  sentence,  omitted  as 

367 

367 


•  •  ■  •  ■ 


as 


•  •«•«• 


to 


real  property 


«  •   * 


•  ••••«« 


•   •  •  • 


368 

369 

370 

371  

372 

373 

373 

373,  except 

374 

«57o 

.376 

377 

i>7o 

379 

OOw  •  ■   *  *  • 

«5ol  ..... 

t>oi2  ..... 

Ooo 

384,  except  last  sentence . . 

384,  last  sentence 

384 

385 
386 


•     •     •     • 


•     ■     • 


»     •     • 


•     ■     «     •     • 


•    •     •     *     • 


•     •     •     • 


temporary 


note 


•  •  ■ 


C.  P. 
C.  P. 
C.  P. 

c.  p. 
c.  p. 
c.  p. 
c.  p. 
c.  p. 
c.  p. 
c.  p. 
c.  p. 

N.  Y. 
C.  P. 
N.Y. 
C.  P. 
C.  P. 

c.  p. 
c.  p. 

N.Y. 
C.  P. 
N.Y. 
C.  P. 
C.  P. 
C.  P. 
C.  P. 
C.  P. 
C.  P. 
Rules 
Rules 
C.  P. 
C.  P. 
C.  P. 
C.  P. 
C.  P. 
C.  P. 
C.  P. 
C.  P. 
C.  P. 
C.  P. 
C.  P. 
J.  Ct. 
C.  P. 
C.  P. 

c.  p. 
c.  p. 
c.  p. 
c.  p. 
c.  p. 

J.  Ct. 
C.P. 

c.  p. 

C.P. 
C.P. 
C.P. 
C.P. 
J.  Ct. 

J.  ct. 

C.P. 
C.P. 
C.P. 

c.  p. 

C.P. 
C.P. 
C.P. 
C.P. 
C.P. 

c.  p. 

C.P. 
C.P. 
J.  Ct. 
C.P. 
J.  Ct. 
C.P. 


A.,  }624. 

A.,  {  623. 

A.,  §  625. 

A.,  {  622,  in  part. 

A.,  i  626. 

A.,  1 627. 

A.,  {  628. 

A.,  S  630. 

A.,  (621,  in  part. 

A.,  1 629. 

A.,  §608. 

C.  Ct.  A.,  S  68. 

A.,  §609. 

C.  Ct.  A.,  §  70. 

A.,  §  610. 

A.,  §  132. 

A.,  I  613. 

A.,  1 66. 

C.  Ct.  A.,  §  71. 

A.,  §611. 

C.  Ct.  A.,  §  69. 

A.,  \  619. 

A.,  §  603. 

A.,  1 612. 

A.,  §  614. 

A.,  1 615. 

A.,  §  616. 

of  civil  practice,  202,  subd.  5. 

of  civil  practice,  202,  subd.  7. 

A.,  1 621,  in  part. 

A.,  1 617. 

A.,  §  631,  subds.  1,  3. 

A.,  §  631,  subd.  2. 

A.,  §  580,  in  part. 

A.,  §  632. 

A.,  §  634,  Ist  sentence. 

A.,  §  631,  last  paragraph. 

A.,  1 634,  2d  sentence. 

A.,  §  636. 

A.,  §  637. 

A.,  §  284. 

638. 

635. 

648. 

640. 

685. 
A.;  §  685. 
A.,  §  641. 
A.,  §  280. 
A.,  §  642. 
A.,  I  643. 
A.,  §  645. 
A.,  §  646. 
A.,  §  647. 
A.,  §  644. 

A.,  §8118, 1st  three  sentences. 
A.,  §  283. 
A.,  §  649. 
A.,  §  650. 
A.,  §  651. 
A.,  §  652. 
A.,  §  653. 
A.,  §  654. 
A.,  i  655. 
A.,  §  656. 
A.,  §  657. 
A.,  1 658. 
A.,  I  660. 
A.,  §  695. 
A.,  §  289. 
A.,  §  661. 
A.,  §  290. 
A.,  §  662. 


SECTIONS  OF  CODE  OF  CIVIL  PROCEDURE 


■  ■  • 


CODE  CIV.  PROC. 
Section 

1386  .. 

1387  .. 

1387  .. 

1388  .. 

1389  .. 

1390  .. 

1391,  Ist  sentence. . . 
1391,  except  1st  sentence . . . 
1391,  except  1st  sentence,  and 

1393,  except  last  clause  (omitted 

1394 

1395 


1396 

1397 

1398 

1399 

1400 

1401 

1402 

1403 

1404 

1404a,  as  to  execution 

1404a  (Tr.  by  L.  1920 

1405 

1405 


«  •  •  « 


»  •  •  a 


last  clause. . . . 


*  «  •  • 


•  •  • 


1406 

1407 

1406 

1406 

1409 

1409 

1410 

1410,  except 

1411 

1411 

1412 

1412 

1413 

1414 

1415 

1416 

1417 

1418 

1419 

1420 

1421 

1422 

1423 

1424 

1425 

1426 

1427 

1428 

1428 

1429 

1430 

1^1 

3 
I 

»5,  1st  sentence . . 
(5,  last  sentence . . 

^%^       m     ••*••••••••• 

#■    «••  ••••«•■••• 

39 


•   •   •  • 


ch.  934) . 


•  ■  ■  • 


•   *  •   •  % 


•  •  •  • 


10,  Ist  two  sentences 

10,  except  Ist  two  sentences  (omitted 
see  note 


except  as 


as  covered 


to 


courts 


by 


•  ■  • 


of  record 

■  ••••• 

tax  law) 


C.  P.  A., 

• .  •  vy>  jtr»  *^*f 

•  .  .  v/*  Jt  •  ^»., 


as 


...J.  Ct.  A.,  §291. 

...C.  P.  A.,  §663. 

...J.  Ct.  A.,  §292. 

...C.  P.  A.,  §639. 

...C.  P.  A.,  §664. 

. .  .C.  P.  A.,  §  665,  except  subd.  7. 

...C.  P.  A.,  I  665,  subd.  7. 

...  \j*  IT »  ^V.,  y  004. 

...  .J.  Ut.  A.,  §  «jUU. 
. .  .C.  P.  A.,  §  666. 
.  .  .vy.  X .  A.,  s  6o7. 

. .  .C.  p.  A.,  §  670,  except  last  para- 
graph. 
. .  .C.  P.  A.,  1 670,  last  paragraph. 
. .  .C.  P.  A.,  §  671. 
...C.  P.  A.^  §672. 
. . .  C.  P.  A.,  §  673. 
...C.  P.  A.,  I  674. 

.  .  .  Vy«  X  .  A.,  s  DfO. 

676. 
677. 

678. 

.  Personal  property  I.,  §  250. 
...C.  P.  A.,  §679. 
...J.  Ct.  A.,  §293. 
...C.  P.  A.,  §680. 
...C.  P.  A.,  1 681. 

...  J.  Ct.  A.,  §  286. 
. .  .C.  P.  A.,  §  683. 

.  .  .  J.  \Jt.  A,.,  y  «94. 
. . .  C.  P.  A.,  §  686. 
...J.  Ct.  A.,  §295. 
...C.  P.  A.,  §687. 
. . .  J.  Ct.  A.,  §  296. 
. . .  C  P.  A.|  §  688. 
...J.  Ct,  A.,  §297. 
...C.  P.  A.,  §690. 
...C.  P.  A.,  §691. 
...C.  P.  A.,  §692. 

...  O.  X  .  A.,  §  uvo. 
•  .  .  v/.  X  .  A.,  9  OV^. 

...C.  P.  A.,  §696. 
...C.  P.  A.,  1 697. 

. .  .O.  XT.  A.,  §  d9o. 
. . .  C.  P.  A.,  §  699. 
...C.  P.  A.,  §700. 
...C.  P.  A.,  §701. 
...C.  P.  A.,  §702. 
...C.  P.  A,,  §703. 
...C.  P.  A.,  §704. 
...C.  P.  A.,  §705. 
...C.  P.  A.,  §706. 
. .  .J.  Ct.  A.,  §  298. 
...C.  P.  A.,  §707. 

.  .  .  i^.  X  .  A.,  9  f  US. 
. .  .  O.  X  .  A.,  §  709. 
. . .  C.  P.  A.,  1 710. 

.  .  .Kjm  X  .  A.y  y  f  11. 

...C.  P.  A.,  §712. 
...C.  P.  A.,  §713. 
. . .  C.  P.  A.,  §  715,  last  sentence. 
...C.  P.  A.,  §714 

. .  .C.  P.  A.,  §  715,    except    last    sen- 
tence. 
...C.  P.  A.,  I  716. 
. .  ,\j.  X  .  A.,  8  t\i , 

.  .  .\j.  X  .  A. I  y  71o. 

unconstitutional) 

....C.  P.  A.,  §718. 
C.  P.  A.,  §719. 


TABLE  SHOWING  DISTRIBUTION  OF 


CODE  CIV.  PROC. 
Section 
1442 
1443 
1444 
1445 
1446 
1447 
1448 
1449 
1450 
1451 
1452 
1453 
1454 
1455 
1456 
1457 
1458 
1459 
1460 
1461 
1462 
1463 
1464 
1465 
1466 
1467 
1468 
1469 
1470 
1471 
1472 
1473 
1474 

1475,  except  last  sentence 
1476 
1477 
1478 
1479 
1480 
1481 
1482 
1483 
1484 
1485 
1486 
1487 
1488 

1488,  Ist  clause 
1489 
1490 
1491 
1492 
1493 
1494 
1495 
1496 
1497 
1498 
1499 
1500 
1501 
1502 

1503 

1504 

1505 

1506 

1507 

1508 

1509 

1510 

1511,  rewritten 

1511  (Tr.  by  L.  1920,  ch 


(omitted 


930) 


as 


obsolete) 


.C.  P.  A.,  J  720. 
.C.  P.  A.,  1721. 

C.  P.  A.,  J  722. 
.C.  P.  A.,  §723. 
.C.  P.  A.,  §724. 
.C.  P.  A.,  §725. 

C.  P.  A.,  §726. 

C.  P.  A.,  §727. 
.C.  P.  A.,  §728. 
.  C.  P.  A.,  §  729. 
.  C.  P.  A.,  §  730. 
.C.  P.  A.,  §731. 

.  L/.  Jr.  A.,  §  733. 
.  C.  P.  A.,  §  734. 
.  C.  P.  A.,  §  735.  • 
.  C.  P.  A.,  §  736, 
.C.  P.  A.,  §737. 

.  V/.    X  •    A..,    V   /OO. 

.  v/.  X  .  A*,  §  7t5<7. 

.C.  p.  A.,  §740. 

C.  P.  A.,  §741. 
.  C.  P.  A.,  §  742. 
.  C.  P.  A.,  §  743. 

C.  P.  A.,  §744, 

C.  P.  A.,  §745. 
.  C.  P.  A.,  I  746. 
.  C.  P.  A.,  §  747,  Ist  sentence. 
.  C.  P.  A.,  §  747,  last  two  sentences. 
.  C.  P.  A.,  §  748. 
.  C.  P.  A.,  §  749. 
.  C.  P.  A.,  I  750. 

.  v/.  X  .  -iV..,  9  f  Ol. 

a  p.  A.,  §753. 
.C.>.  A.,  |754. 

.  V/.    X  •    A.,    y  / OO. 

.C.  p.  A.,  §756. 
.C.  P.  A.,  §757. 
.  C.  P.  A.,  §  758. 

C.  P.  A.,  §759. 
.  C.  P.  A.,  §  760. 
.C.  P.  A.,  §761. 
.  C.  P.  A.,  §  762. 
.  C.  P.  A.,  §  763. 
.C.  P.  A.,  §764. 
.C.  P.  A.,  §765. 
.J.  Ct.  A.,  §303. 
.C.  P.  A.,  §766. 
.C.  P.  A.,  §767. 
.C.  P.  A.,  §768. 
.C.  P.  A.,  §769,  subd.  1. 
.C.  P.  A.,  §770. 
.C.  P.  A.,  §771. 
.C.  P.  A.,  §772. 
.C.  P.  A.,  1 990,  1st  sentence. 
.  C.  P.  A.,  §  990,  2d  sentence. 
.C.  P.  A.,  §991. 
.  C.  P.  A.,  I  992. 

C.  P.  A.,  1 993. 

.C.  p.  A.,  §996,  except  last  sen- 
tence. 
.  C.  P.  A.,  §  996,  last  sentence. 
.  C.  P.  A.,  1 997. 

.  Kjm     X    .     A.,      5    i7«IO. 

.  V/.    X  .    A.,    ^  v^olv* 

.  C.  p.  A.,  §  1000. 

.C.  P.  A,,  §1001. 

.  C.  P.  A.,  §  1002. 

.C.  P.  A.,  §1003. 

.Rules  of  civil  practice,  240. 

.Real  property  1.,  §  470,  in  part. 


SECTIONS  OF  CX)DE  OF  CIVIL  PROCEDURE 


CODE  CIV.  PROC. 
Section. 
511  (Tr.  by  L.  1920,  ch.  930) 


512 


513,  omitted,  see  preliminary  note . . 
514 


515 

516, 

516, 

517 

518 

519, 

520 

521, 

521, 

522, 

522, 

523, 

523, 

524 

526 

529, 

531 

531a 

532 

533 

534 

535 

536, 

537 

538, 

538, 

538, 

538, 

538, 

538, 

538, 

538, 

539, 

539, 

540, 

540, 

541, 

542 


■   ••«•• 


omitted,  see  preliminary  note. . 
omitted  as  tmnecessary,  see  note 


ezoept  to  provide  for  verdict  in 

omitted,  see  preliminary  note . . 

omitted,  see  note 

omitted,  see  preUminary  note . . 

omitted,  see  note 

omitted,  see  preliminary  note . . 
omitted,  see  note 


writing 


•  ••••• 


•   •  ■   •  « 


•  •••••• 


omitted,  see  preliminary  note 


*   •   • 


«   •   • 


omitted. 


•  •   •   » 


Ist  sentence 

2d  sentence 

3d -5th  sentences 

6th  sentence 

7th  and  8th  sentences .... 

9th  sentence 

10th  and  11th  sentences. . 

last  sentence 

Ist  and  3d  sentences 

except  last  sentence 

1st  two  sentences 

last  sentence 

made  general 


«  •  •  » 


544  ........ 

545 

546 


O^fcO     •  •  •  •  • 

549 


■  •   ■ 


•   «••••«■ 


•  •  ■  •  • 


«   •   •   • 


■  •••••• 


550,  see  notes . 

551  . 

552  . 

553  . 

554  . 

555  . 

556  . 

557,  exc^t  subd.  1,  last  sentence . . . 
.557,  suba.  1,  last  sentence 

kdOo    .  .  •  • 
lOuv    .... 

1560,  references  to  referee  and  sheriff,  covered 
*560,  except  references  to  referee  and  sheriff. 

S61 

561,  in  part  (Tr.  by  L.  1920,  ch.  930) 

»63 


•  •  •  •  • 


by 


•     •     •     «     • 


•     •     •     •    • 


•     •     •     • 


•     •     •     ■ 


•     ■     •    • 


•     ^    « 


•     •    •     •     • 


•     •    •    •    • 


•     •     •     •     • 


•     •     •     • 


•     •    • 


.Real  property  1.,  §501,  last  para- 
graph, 1st  part. 

.Rules  of  civil  practice,  55,  2d  para- 
graph, 1st  sentence. 

•  C.  P.  A.,  art.  63. 

.Rules  of  civil  practice,  55, 2d  para- 
graph, last  sentence. 

.C.  P.  A.,  §1004. 

.C.  P.  A.,  art.  63. 

.C.  P.  A.,  §1005. 

.  C.  P.  A.,  1 1005. 

.C.  P.  A.,  §  1006. 

.Rules  of  civil  practice,  241. 

.C.  P.  A.,  §  1007. 

.  C.  P.  A.,  art.  63. 

.C.  P.  A.,  §1007, 

.C.  P.  A.,  art.  63. 

.C.  P.  A.,  §  1007. 

.  C.  P.  A.,  art.  63. 

.C.  P.  A.,  §1007. 

.C.  P.  A.,  §1009. 

.C.  P.  A.,  §1010. 

.  C.  P.  A,,  art.  63. 

.C.  P.  A.,  f  1011. 

.C.  P.  A.,  1 1011a. 

.  C.  P.  A.,  1 1012. 

.C.  P.  A.,  §1014. 

.C.  P.  A.,  §1015. 

.C.  P.  A.,  §  202,  last  part. 


.C.  P.  A.,  §  1016. 


•  •  • 


.  v/.  Jr .  A., 
.  v/.  XT.  A'f 

.  O.  X  .  A., 
. Vy.  Jr.  A«, 
.  v/.  XT.  ^•, 
.  vy.  A  .  A., 


1017. 

1018. 

1019. 

1044. 

1045. 

1046. 

1047. 
.C.  P.  A.,  §1048. 
.C.  P.  A.,  §  1021,  subd.  1. 
.C.  P.  A.,  §1074. 
.C.  P.  A.,  §1021,  subd.  2. 
C.  P.  A.,  §1035. 
.Rules  of  civil  practice,  52,   last 

paragraph. 
.  Rules  of  civil  practice,  245,  except 

last  sentence. 
.C.  P.  A.,  §1022. 
.C.  P.  A.,  §1023. 
.Rules  of  civil  practice,  246. 
.C.  P.  A.,  §  1024,  1st  two  sentences, 

and  1st  part  of  3d  sentence. 
.C.  P.  A.,  §1026. 
.C.  P.  A.,  §1026. 
.C.  P.  A.,  §  1024,  last  part  of  3d 

sentence. 
.C.  P.  A.,  §§81,  126. 
.C.  P.  A.,  §1027. 
.C.  P.  A.,  §  1028. 
.C.  P.  A.,  §1029. 
.C.  P.  A.,  §  1030. 
.C.  P.  A.,  §1031. 
.C.  P.  A.,  §1032. 
.C.  P.  A.,  1 1033. 
.C.  P.  A.,  §  217,  last  sentence. 
.C.  P.  A.,  I  1034. 
.  C.  P.  A.,  1 1036. 
.C.  P.  A.,  §  506. 
.C.  P.  A.,  1 1037. 
.C.  P.  A.,  §  1038. 
.  Real  property  1.,  §  484,  in  part. 
.C.  P.  A.,  §1039. 
.C.  P.  A.,  §1040. 


lU 


TABLE  SHOWING  DISTRIBUTION  OF 


•   ■  • 


•   •   •   ■  • 


■   »   ■  • 


Ist  two  sentences 

last  two  sentences 


1st  clause . 

1st  sentence,  except  1st  clause 

2d-4th  sentences . . 

5th  sentence 

last  two  sentences. 


•   ••■•• 


omitted  as  unnecessary,  see 

*•  •  ••*•••■••■■■■••  •■■•■ 

omitted  as  covered  by .  .  . 


«••■•• 


CODE  CIV.  PROC. 
Section. 

564,  1st  and  last  sentences 

564,  except  Ist  and  last  sentences 

vxlw         ••••«•■• 

567 

568 

569, 

569, 

570 

571 

572 

573 

574 

575 

576 

577 

578 

579 

580 

581 

582, 

582, 

582, 

582, 

582, 

583 

584 

585 

586,  omitted  as  unnecessary,  see  note 

587 

588, 

588 

589 

590 

591 

592 

593 

594, 

594, 

594, 

594, 

595 

596 

597 

598, 

598,  see  note 

598  (Tr.  by  L.  1920,  ch. 

599  (Tr.  by  L.  1920,  ch. 

600  (Tr.  by  L.  1920,  ch. 

601  (Tr.  by  L.  1920,  ch. 

602  (Tr.  by  L.  1920,  ch. 

603  (Tr.  by  L.  1920,  ch. 

604  (Tr.  by  L.  1920,  ch. 

605  (Tr.  by  L.  1920,  ch. 

606  (Tr.  by  L.  1920,  ch. 

607  (Tr.  by  L.  1920,  ch. 
608,  see  note 

609  (Tr.  by  L.  1920, 

610  (Tr.  by  L.  1920, 

611  (Tr.  by  L.  1920, 

612  (Tr.  by  L.  1920, 

613  (Tr.  by  L.  1920, 

614  (Tr.  by  L.  1920, 

615  (Tr.  by  L.  1920, 

616  (Tr.  by  L.  1920, 

617  (Tr.  by  L.  1920, 

618  (Tr.  by  L.  1920, 

619  (Tr.  by  L.  1920, 

620  (Tr.  by  L.  1920, 

621  (Tr.  by  L.  1920, 

622  (Tr.  by  L.  1920, 

623  (Tr.  by  L.  1920, 

624  (Tr.  by  L.  1920, 


(Tr.  by  L.  1920,  ch.  930) . 
(Tr.  by  L.  1920,  ch.  930) . 
(Tr.  byL  1920,  ch.  930) . 
(Tr  by  L.  1920,  ch.  930) . 

Ist  sentence 

in  paTu 

last  sentence  (Tr.  by  L.  1920 


1920,  ch.  930) . 
1920,  ch.  930) . 


•   •  •   • 


930). 
930). 
930). 
930). 
930). 
930). 
930). 
930). 
930). 
930). 


ch.  930) . 
ch.  930) . 
ch.  930) . 
ch.  930) . 
ch.  930) . 
ch.  930) . 
ch.  930) . 
ch.  930) . 
ch.  930) . 
ch.  930) . 
ch.  930) . 
ch.  930) . 
ch.  930) . 
ch.  930) . 
ch.  930) . 
ch.  930) . 


ch. 


932) 


zttl 


.C.  P.  A.,  51041. 

.Rules  <^  dvil  practice,  248. 

.  C.  P.  A.,  f  1042. 

.  C.  P.  A.,  §  1043. 

.  C.  P.  A.,  {  1049. 

.  C.  P.  A.,  i  1050. 

.C.  P.  A.,  §  1051. 

.  C.  P.  A.,  §  1062. 

.C.  P.  A.,  §1053. 

.C.  P.  A.,  §1064. 

.  C.  P.  A.,  i  1055. 

.0.  P.  A.,  §  1056,  Ist  sentence. 

.0.  P.  A.,  §  1056,  2d  sentence. 

.C.  P.  A.,  §  1056,  last  sentence. 

C.  P.  A.,  §1057. 
.  C.  P.  A.,  §  1058. 
.C.  P.  A.,  §1059. 
.C.  P.  A.,  §1060. 
.C.  P.  A.,  §1061. 
.  C.  P.  A.,  §  1063. 
.C.  P.  A.,  §1064. 
.C.  P.  A.,  §1066. 
.C.  P.  A.,  §1067. 

C.  P.  A.,  §1068. 
.  C.  P.  A.,  §  1069. 
.C.  P.  A.,  §1070. 
.C.  P.  A.,  §1071. 

C.  P.  A.,  §1072. 
.C.  P.  A.,  §  1072. 
.C.  P.  A.,  1 1073. 
.C.  P.  A.,  §192. 
.Rules  of  civil  practice,  251. 
.C.  P.  A.,  §1075. 
.Real  property  1.,  |  590. 
.Real  property  1.,  §  591. 
rReal  property  1 ,  §  592. 
.  Real  property  1.,  §  593. 
.C.  P.  A.,  §1020. 
.C.  P.  A.,  §221. 
.C.  P.  A.,  §259. 
.  Public  lands  1.,  §  19. 
.C.  P.  A.,  §1076. 
.Real  property  1.,  §  460. 
.Real  property  1.,  §  461. 
.C.  P.  A.,  §221. 
.  C.  P.  A.,  §  259. 
.  Real  property  1.,  §  462. 
.  Real  property  1.,  §  463. 
.  Real  property  1.,  §  464.     , 
.  Real  property  1.,  §  465. 
.  Real  property  1.,  §  466. 
.  Real  property  1.,  §  467. 
.  Real  property  1.,  §  468. 
.  Real  property  1.,  §  469. 
.  Real  property  L,  §  470. 
.Real  property  1.,  §  471. 
.C.  P.  A.,  §§81,  126. 
.Real  property  L,  §  472. 
.  Real  property  1.,  §  473. 
.Real  property  1.,  §  474. 
.  Real  property  1.,  §  475. 
.  Real  property  1.,  §  476. 
.  Real  property  1.,  §  477. 
.Real  property  1.,  §  478. 
.  Real  property  1.,  §  479. 
.  Real  property  1.,  |  480. 
.Real  property  1.,  §  481. 
.  Real  property  1.,  1 482. 
.  Real  property  1.,  §  483. 
.  Real  property  1.,  §  484. 
.  Real  property  1.,  1 485. 
.  Real  property  1.,  §  487. 
.Real  property  1.,  §  488. 


SECTIONS  OF  (X)DE  OF  CIVIL  PROCEDURE 


CODE  CIV.  PROC. 
Section. 
625  (Tr.  by  L.  1920,  ch.  930) Real  property  1.,  {  490. 

627  sabd.  1,  Ist  clause,  and  subd.  2, 1st  sentence C.  P.  A.,  §  1079,  Ist  two  sentences. 

627,  subd.  2,  last  sentence  (Tr.  by  L.  1920,  ch.  932) Public  lands  1.,  §  19. 

\^mlm  ft      UU    L#wbs  V  *•••••««■•■••■•••••■•••••■••••■*••■•«■•■••  ^^«     JL    •    ^■■•a     y    mI«X« 

^/itf  f  •    sff3%?  aA^^(^3  ■   •    •    •   •    •    •   ••••••••■••••■«•»■•■•••■••••■•••••  V./«    X  •   AA  •  t    jj  ^wO  V « 

627,  subd.  3  (Tr.  by  L.  1920,  ch.  918) Executive  1.,  §  69a. 

629  Rules  of  civil  practice,  255. 

^jo^^  ••  •  ••••*■■••••••  ■•■■«••••••••■•••••■••■•*«•••••••  x^«  X  •  A^»  ■  y  x^/v  p  • 

,^/uX        •    •    •    •*■•>■•«••>■■•■•••»■■•••••■•••■••••••••*••*•■•  V^*    X    •    ^^va     ji    x\^o\#» 

633,  1st  two  sentences Rules  of  civil  practice,  261. 

633,  except  Ist  paragraph Surr.  Ct.  A.,  §  250. 

^^O^K         «      *      ••«••■•••«••••■»•■«■•••••••••■■••■■••■•■••»■•••  \m^9      JL     m     AA*t      M     X\/OX« 

,^J%^^J      •••«•••■«••••.••■■•■••■•••••■•••••••••■•••■••••■■•  ^^  •    X   ■    A&*  9     o    ^  ^^^7^E  • 

636  C.  P.  A.,   51086,   1st  paragraph 

and  subd.  1. 

637  C.  P.  A.,  §  1086,  subd.  2. 

638 
639 
640 
641 
642 
643 
644 
645 
646 
647 
648 
649 
650 
651 
652 
653 

654  (Tr.  by  L.  1920,  ch.  930) Real  property  1.,  §  523. 

655  (Tr.  by  L.  1920,  ch.  930) Real  property  1.,  f  524. 

656  (Tr.  by  L.  1920,  ch.  930) Real  property  1.,  §  525. 

657  (Tr.  by  L.  1920,  ch.  930) Real  property  1.,  §  526. 

668  (Tr.  by  L.  1920,  ch.  930) Real  property  1.,  §  527. 

659  (Tr.  by  L.  1920,  ch.  930) Real  property  1.,  1 528. 

660  (Tr.  by  L.  1920,  ch.  930) Real  property  L,  §  529,     1st     sen- 

tence 

661  (Tr.  by  L.  1920,  ch.  930) Real  property  1.,  §  529, 2d  sentence. 

662  (Tr.  by  L.  1920,  ch.  930) Real  property  1.,  {  529, 3d  sentence. 

663  (Tr.  by  L.  1920,  ch.  930) Real  property  1.,  §  529,     last   sen- 

tence. 

664  (Tr.  by  L.  1920,  ch.  930) ' Real  property  1.,  §  530. 

665  (Tr.  by  L.  1920,  ch.  930) Real  property  1.,  §  531. 

666  (Tr.  by  L.  1920,  ch.  930) Real  property  1.,  $  532. 

667  (Tr.  by  L.  1920,  ch.  930) Real  property  1.,  §  533. 

668  (Tr.  by  L.  1920,  ch.  930) Real  property  1.,  5  534. 

669  (Tr.  by  L.  1920,  ch.  930) Real  property  1.,  {  535. 

670  C.  P.  A.,  §  120. 

671,  Ist,  2d  and  last  sentences C.  P.  A.,  §  121. 

671,  except  1st,  2d  and  last  sentences,  covered  by C.  P.  A.,  §  124. 

1fi7lA  P    P    A      &  05^ 

i672,  except  last  sentence C.  P.  A.,  §  122. 

1672,  last  sentence County  1..  §  161,    subd,  2;    §  240, 

subd.  1. 

1674,  Ist  three  sentences C.  P.  A.,  {  123. 

1674,  except  1st  three  sentences,  covered  by C.  P.  A.,  1 124. 

^^^*  ^^         *•     *•     ■•••••••■•••■•••■■•■•••aaaaaaaaaaaaaaa*aaaa«B   ^^a      X    a     ^!^»*      3k     l7C7^a 

1676,  so  far  as  relating  to  partition C.  P.  A.,  1 1062. 

1676,  so  far  aa  applicable  to  foreclosure C.  P.  A.,  §  1087. 

676,  so  far  aa  applicable  to  dower  (Tr.  by  L.  1920,  ch.  930) Real  property  1.,  §  486. 

"9   €  a«      •••••••••■■■••••••a«*a«*aaa*»a»aaaa«aaaaa»aaa««  ^^a      X^  a     jT&a  |      X    wwva 

\M§%y         ••«     vaaavaaa     ■•••••aaaaB«aaaaaaaaaaaaaaaaaaaaaa«a*t  V^a      X^  •     XjLa|      V     vOva 

Ik^V  V  aaaaa«*«*aa»«B«a«»a«a«aaaB»*aaaaaaaaaaaaaaa>aa««a    X^a      X^  •      AjLa*      V     vO  0    • 

690,  80  far  as  applicable  to  ejectment C.  P.  A.,  §  995. 

xUU 


Tr.  by  L.  1920,  ch.  930). Real  property  1.,  §  500. 

Tr.  by  L.  1920,  ch.  930) Real  property  1.,  |  501. 

Tr.  by  L.  1920,  ch.  930) Real  property  1.,  1 502. 

Tr.  by  L.  1920,  ch.  930) Real  property  1.,  §  503. 

Tr.  by  L.  1920,  ch.  930) Real  property  1.,  f  504. 

Tr.  by  L.  1920,  ch.  930) ' Real  property  1.,  1 505. 

Tr.  by  L.  1920,  ch.  930) Real  property  1.,  §  506. 

Tr.  by  L.  1920,  ch.  930) Real  property  1.,  §  507. 

Tr.  by  L.  1920,  ch.  930) Real  property  1.,  §  508. 

Tr.  by  L.  1920,  ch.  930) Real  property  1.,  f  509. 

Tr.  by  L.  1920,  ch.  930) Real  property  1.,  §  510. 

Tr.  by  L.  1920,  ch.  930) Real  property  1.,  §  511. 

Tr.  by  L.  1920,  ch.  930) Real  property  1.,  §  512. 

Tr.  by  L.  1920,  ch.  930) Real  property  1.,  §  520. 

Tr.  by  L.  1920,  ch.  930) Real  property  1.,  §  521. 

Tr.  by  L.  1920,  ch.  930) Real  property  1.,  1 522. 


TABLE  SHOWING  DISTRIBXrnON  OF 


CODE  OIV.  PROC. 
Section. 
eSOf  so  far  as  applicable  to  dower  (Tr.  by  L.  1920,  ch.  930) .  Real  {Hoperty  1.,  §  491. 


■     ■    •    •    • 


•     •     •     •    • 


•     ••■••• 


•    •    •    ■     • 


•     •     •    • 


covered 


•   ■  •   •  • 


by. . 


682 
683 

685»  so  far  as  applicable  to  ejectment 
685,  BO  far  as  applicable  to  dower  (Tr 

686|  omitted 

687,  omitted  as  covered  by. . 
688 
688a 
688b 
688c 
688d 
688e 

688f,  1st  sentence 
688f ,  except  1st  sentence 
688p 
688h 
688i 

1689,  omitted,  as 
689 
690 
690 
691 
691 
692 
692 
693 

694,  1st  sentence 

694,  except  Ist  sentence 

AOt> 

\^^^^J       m    •     •     •■•■■*■■•••■• 

697,  1st  two  sentences 

697,  last  two  sentences 

697 

698 

699 

699 

700 

700,  1st  sentence 

701 

701 

702 

702 

703 

704 

704 

705 

706 


707 

708 

709 

709 

710 

710 

711 

711 

712 

712 

713 

714 

716 

716 

717, 

717, 

718 

719, 

719, 


1st  clause . 
last  clause. 


1st  sentence 

2d  sentence,  omitted  as  unnecessary, 


by 


L.  1920 


see  note 

Zlif 


ch 


930) .  Real  property  1.,  §  488. 


.C.  P.  A., 
.C.  P.  A., 

.  Vy.     Xm     A., 
.  Vy.     X    .     A., 

■  V>.    X  •   A., 


.  C.  p.  A.,  §  258,  last  paragraph. 

.C.  P.  A.,  §313. 

.  C.  P.  A.,  1 314. 

C.  P.  A.,  $315. 

.C.  P.  A.,  1 316. 
,  .Rules  of  civil  practice,  138. 
..C.  P.  A.,  §317. 
.  .C.  P.  A.,  §318. 
.  .C.  P.  A.,  §319. 

.C.  P.  A.,  §320. 

>  .  \jm  X  .  A.,  y  0^1. 

,  .C.  p.  A.,  1 258,  last  paragraph. 
..J.  Ct.  A.,  §93., 
.  .C.  P.  A.,  §  1089. 
.  .J.  Ct.  A.,  §90. 

.  C.  P.  A.,  §  1090. 
..J.  Ct.  A.,  §91. 

.C.  P.  A.,  §  1091. 

J.  Ct.  A.,  §92. 
..C.  P.  A.,  §1092. 

C.  P.  A.,  §  1094. 

.C.  P.  A.,  §1095. 

.C.  P.  A.,  1 1096,  except  Ist  para^ 

naph,  2d  clause. 
. .  J.  Ct.  A.,  §  95. 

.C.  P.  A.,  §1096,  subd.  3 
.  .C.  P.  A.,  §  1096,    Ist    [paragraph, 
2d  clause. 

.C.  P.  A.,  §1097. 

.J.  Ct.  A.,  §96. 

.  C.  P.  A.,  §  1098. 

.    .  \J»   -X  .    A.,    9    xUvcl . 

.J.  Ct.  A.,  §97. 

.C.  P.  A.,  §  1100,  1st  two  sentences. 
.J.  Ct.  A.,  §100. 

.C.  P.  A.,  §  1100,  last  two  sentences. 
.J.  Ct.  A.,  §  101. 
.C.  P.  A.,  §1101. 
.J.  Ct.  A.,  §103. 
.C.  P.  A.,  §1102. 
C.  P.  A.,  §1103. 
.J.  Ct.  A.,  §  106,  in  part. 
.C.  P.  A.,  §1104. 

.C.  P.  A.,  §  1105|  except  3d  sen- 
tence. 
.C.  P.  A.,  51106. 
.C.  P.  A.,  §  1105,  3d  sentence. 
.C.  P.  A.,  §1107. 
.J.  Ct.  A.,  §107. 
.C.  P.  A.,  §  1108. 
.  J.  Ct.  A.,  §  108. 
.C.  P.  A.,  §1109. 
.J.  Ct.  A.,  §  109. 
.C.  P.  A.,  §1110. 
.  J.  Ct.  A.,  §  98. 
.C.  P.  A.,  §1111. 
.C.  P.  A.,  §1112. 
.C.  P.  A.,  §1113. 
.C.  P.  A.,  §1114. 
.C.  P.  A.,  1 1115. 
.Rules  of  civil  practice,  273. 
.C.  P.  A.,  §  1116. 
.C.  P.  A.,  §  1117. 
.C.  P.  A.,  §1117. 


SECTIONS  OF  CJODE  OF  CIVIL  PROCEDURE 


as 


aa 


unnecessaryj 


note 


unnecessary; 


note 


•  •  •  • 


CODE  CIV.  PROC. 
Section. 

720 

721  

722,  1st  sentence 

722,  2d  sentence,  omitted 

722 

723 

724  

725,  1st  sentence. 

725,  2d  smtence,  omitted 

726 

727 

727 

728,  except  1st  sentence,  last  clause 

728,  1st  sentence,  last  clause,  omitted  as  unnecessary 

730|  except  last  sentence 

730,  last  sentence 

730,  except  last  sentence 

731   

732 
732 
733 
733 
734 
734 
735 
735 
736 


•  •  •  • 


742,  repealed  without  re-enactment,  see  prel 

743  . 

744  .. 

745  . 

746  .. 

747  .. 

748  . 

749  .. 

750  . 

751  . 

752  . 


a  •  •  • 


•  •  •  • 


•  «•••• 


753,  1st  two  sentences 

753,  last  sentence 

754 

755,  1st  sentence 

755,  2d  sentence 

755,  last  sentence 

fl  OOf    ^^^w  Atwl^?  •••  ••••  ••••••*••• 

757,  1st  sentence 

757,  2d  sentence 

iOif  vO senxence ..•.•••••••••. 

757,  subd.  2,  except  last  sentence 
757,  subd.  2,  last  sentence 

759,  1st  paragraph  and  subd.  1 . . 

fl  0%y«     0Ui^^X«   ^«  ■•«■■•••••••••■■•• 

S  Ocr«      oU(/U0«  Oj    %■••■••••■•■■•••• 

760,  Ist  paragraph,  and  subd.  1 . 

760,  subds.  ^,  «> 

761  . 


761  . 

762  . 

763  . 

764  . 

765  . 

766  . . 

767  ., 

768  . 

769,  Ist  sentence. . . . 
769,  2d  sentence. . . . 
770 


■  •  •  • 


•  ■  •  • 


iminary 


. .  .Rules  of  civil  practice,  270. 

. .  .Rules  of  civil  practice,  271. 

...C.  P.  A.,  §1118. 

...C.  P.  A.,  §1118. 

...J.  Ct.  A.,  §111. 

...C.  P.  A.,  §1093. 

. .  .Rules  of  civil  practice,  272. 

...C.  P.  A.,  §1119. 

...C.  P.  A.,  §1119. 

...C.  P.  A.,  §1120. 

...J.Ct.A.,  §116. 

...C  P.  A.,  §1121. 

...J.CtA.,  §116. 

...C.  P.  A.,  §1122. 
see  note  C.  P.  A.,  §  1122. 

...C.  P.  A.,  §1123. 

...C.  P.  A.,  §1124. 

...C.  P.  A.,  §1126. 

. .  .J.  Ct.  A.„§  117. 

...C.  P.  A.,  §1126. 

. . .  J.  Ct.  A.,  §  118,  except  1st  three 
sentences. 

...C.  P.  A.,  §1127. 

...J.  Ct.  A.,  §119. 

...C.  P.  A.,  §1128. 

...J.  Ct.  A.,  §120: 

...C.  P.  A.,  §1129. 

...J.  Ct.  A.,  §121. 

...C.  P.  A.,  §1130. 

...J.  a.  A.,  §122. 

...C.  P.  A.,  §1131. 
note. .  .C.  P.  A.,  art.  67. 

...C.  P.  A,  §1132. 

...C.  P.  A.,  §1133. 

...C.  P.  A.,  §1134. 

...C.  P.  A.,  1 1136. 

C.  p.  A.,  1 1138. 

. .  .C.  P.  A.,  §  1135. 

1139. 

1140. 


...C.  P.  A., 
...C.  P.  A.,  §1141. 
...C.  P.  A.,  §1143. 
...C.  P.  A.,  §1142. 
...C.  P.  A.,  §1146. 
. . .  Rules  of  civil  praetioe,I276. 
...C.  P.  A.,  §1144. 
...C.  P.  A.,  §1145. 
...C.  P.  A.,  §114. 
...C.  P.  A.,  §1147. 
C.  P.  A.,  §  1148. 

1149. 

1150. 

1151. 

1152. 

1153. 

1154. 

1155. 

1156. 

1157. 

1158. 

1160. 
Domestic  relations  1.,  §  8. 
...C.  P.  A.,  §1161. 
...C.  P.  A.,  §1162. 
. .  .Rules  of  civil  practice,  280. 
...C.  P.  A.,  §1163. 

.  ..C.  p.  A.,  §1166. 
...C.  P.  A.,  §1166. 
...C.  P.  A.,  §1169. 
...C.  P.  A.,  §1173. 
...C.  P.  A.,  §1168. 


.  .  .  v/.  A  .  A.., 

.   .   •  \jt  X  •    'X., 

.  ■  .Vy.  X  •    A«, 

•  •  .  Vy.  XT.  J^'f 
...  xy.  Jl  .  A.»f 
...  V/.  XT.  «3i., 
...  \m/»  MTt  aSl., 

...  \jm  XT .   A... 

...  v/.  X  .  ''V., 

•  .  •  vy.  X  •  ««■*, 

...C.  P.A., 


iH 


TABLE  SHOVING  DISTRIBUTION  OF 

CODE  CIV.  PROC. 
Section. 
771,  except  last  sentence C.  P.  A.,  §  1170. 

7Y1|   iSSt  SSIItODCC .  •••.» •...• O*  Jl  •  A«|  9  llOv* 

f   f  ^        ••     •     ■■•■■•••■••••■«•••*••■•■•••■•«•••••••*•»■••■••  ^^*    A^a    ^^sB     y    X  X  V  40* 

774,  1st  sentence C.  P.  A.,  1 1167. 

774,  2d  sentence Rules  of  civil  practice,  53,  subd.  10. 

774,  3d  and  last  sentences C.  P.  A,,  f  1175. 

774,  4th  and  6th  sentences C.  P.  A.,  J  1176. 

774,  see Rules  of  civil  practice,  47. 

775,  1st  sentence Rules  of  civil  piactice,  03,  subd.  1. 

775,  last  sentence,  omitted 

775  J.  Ct.  A..  J  170. 

776  Rules  of  civil  practice,  93,  subd.  2. 

776  J.  Ct.  A.,  1 253. 

777  J.  Ct.  A.,  1 171. 

777  Rules  of  civil  practice,  93,  subd.  3. 

778,  Ist  part C.  P.  A.,  J  252. 

778,  1st  sentence  broadened Rules  of  civil  practice,  86. 

779  (Tr.  by  L.  1920,  ch.  916) General  corporation  1.,  $  45. 

780,  1st  sentence  (Tr.  by  L.  1920,  ch.  916) General  corporation  1.,  §  46. 

780,  all  but  1st  sentence  (Tr.  by  L.  1920,  ch.  916) General  corporation  L,  §  47. 

809  (Tr.  by  L.  1920,  ch.  915) General  associations  1.,  1 10. 

812  (Tr.  by  L.  1920,  ch.  915) General  associations  l.,'j  9. 

813  (Tr.  by  L.  1920,  ch.  915) General  aasociations  1.,  §  11. 

814  (Tr.  by  L.  1920,  ch.  919) Decedent  estate  L,  §  140. 

815  (Tr.  by  L.  1920,  ch.  919) Decedent  estote  1.,  1 141. 

816  (Tr.  by  L.  1920,  ch.  919) Decedent  estate  I.,  {  142. 

817  (Tr.  by  L.  1920,  ch.  919) Decedent  estate  1.,  1 143. 

818  (Tr.  by  L.  1920,  ch.  919) Decedent  est^  1.,  1 144. 

819  (Tr.  by  L.  1920,  ch.  919) Decedent  estote  1.,  $  146. 

820  (Tr.  by  L.  1920,  ch.  919) Decedent  estote  1.,  i  147. 

821  (Tr.  bv  L.  1920,  ch.  919) Decedent  estate  1.,  {  148. 

822,  repealed  by  L.  1920.  ch.  919,  without  re-enactment,  see 

note  to  L.  1920,  ch.  919,  $  3. 
822,  repealed  and  superseded: Surr.  Ct.  A.,  §  211. 

823  (Tr.  by  L.  1920,  ch.  919) Decedent  estote  1.,  §149. 

824  (Tr.  by  L.  1920,  ch.  919) Decedent  estote  1.,  f  150. 

825  (Tr.  by  L.  1920,  ch.  919) Decedent  estote  1.,  f  151. 

826  (Tr.  by  L.  1920,  ch.  919) Decedent  estate  1.,  1 152. 

827  (Tr.  by  L.  1920,  ch.  919) Decedent  estote  1.,  f  153. 

828,  in  part  (Tr.  by  L.  1920,  ch.  919) Decedent  estote  1.,  §  145. 

829  (Tr.  by  L.  1920,  ch.  919) Decedent  estote  1.,  §  154. 

830  (Tr.  by  L.  1920,  ch.  919) Decedent  estote  1.,  §  155. 

831  (Tr.  by  L.  1920,  ch.  919) Decedent  estote  1.,  §  156. 

832  (Tr.  by  L.  1920,  ch.  919) Decedent  estate  1.,  f  157. 

833  (Tr.  by  L.  1920,  ch.  919) Decedent  estote  1.,  §  158. 

834  (Tr.  by  L.  1920,  ch.  919) Decedent  estote  1.,  §  159. 

836  C.  P.  A.,  J  1499,  except  Ist  clause. 

836a  (Tr.  by  L.  1920,  ch.  919) Decedent  estote  1.,  §  160. 

837  (Tr.  by  L.  1920,  ch.  919)     Decedent  estote  1.,  §  170. 

838  (Tr.  by  L.  1920,  ch.  919) Decedent  estote  1.,  1 171. 

839  (Tr.  by  L.  1920,  ch.  919) Decedent  estate  1.,  §  172. 

840  (Tr.  by  L.  1920,  ch.  919) Decedent  estote  1.,  §  173. 

841  (Tr.  by  L.  1920,  ch.  919) Decedent  estote  I.,  1 174. 

842  (Tr.  by  L.  1920,  ch.  919) Decedent  estote  1.,  1 175. 

844  (Tr.  by  L.  1920,  ch.  919) Decedent  estote  1.,  §  177. 

845  (Tr.  by  L.  1920,  ch.  919) Decedent  estote  l,  §  178. 

846  (Tr.  by  L.  1920,  ch.  919) Decedent  estote  1.,  1 179. 

847  (Tr.  by  L.  1920,  ch.  919) Decedent  estote  I.,  1 180. 

848  (Tr.  by  L.  1920,  ch.  919) Decedent  estote  1.,  {  181. 

849  (Tr.  by  L.  1920,  ch.  919) Decedent  estote  L,  §  182. 

850  (Tr.  by  L.  1920,  ch.  919) Decedent  estote  1.,  §  183. 

851  (Tr.  by  L.  1920,  ch.  919) Dececent  estate  1.,  §  184. 

852  (Tr.  by  L.  1920,  ch.  919) Decedent  estate  L,  1 185. 

853  (Tr.  by  L.  1920,  ch.  919) Decedent  estate  l,  §  186. 

854  (Tr.  by  L.  1920,  ch.  919) Decedent  estote  l,  §  187. 

855  (Tr.  by  L.  1920,  ch.  919) Decedent  estote  1.,  1 188. 

856  (Tr.  by  L.  1920,  ch.  919) Decedent  estote  1.,  §  189. 

857  (Tr.  by  L.  1920,  ch.  919) Decedent  estote  1.,  §  190. 

858  (Tr.  by  L.  1920,  ch.  919) Decedent  estote  I.,  §  191. 

860  (Tr.  by  L.  1920,  ch.  919) Decedent  estote  1.,  1 193. 

861  (Tr.  by  L.  1920,  ch.  919) Decedent  estote  1.,  §  200. 

xlvl 


^* 


SECTIONS  OF  CODE  OF  CIVIL  PROCEDURE 


CX)D£  CIV.  PROC. 
Sectfton. 

862  (TV.  by  L.  1920,  ch.  919) Decedent  estate  1.,  §  201. 

863  (Tr.  by  L.  1920,  ch.  919) Decedent  estate  1.,  §  202. 

864  (Tr.  by  L.  1920,  ch.  919) Decedent  estate  1.,  §  203. 

864,  last  pAit Suit.  Ct.  A.,  1 155,  2d  paragraph. 

865  Surr.  Ct.  A.,  §  143,  last  part. 

865  (Tr.  by  L.  1920,  ch.  919) Decedent  estate  L,  1 204. 

866  (Tr.  by  L.  1920,  ch.  919) Decedent  estate  1.,  §  205. 

867  (Tr.  by  L.  1920,  ch.  919) .Decedent  estate  1.,  1 206. 

869  (Tr.  by  L.  1920,  ch.  919) Decedent  estate  1.,  1 210. 

870  (Tr.  by  L.  1920,  ch.  919) Decedent  estate  L,  §  134. 

870  (Tr.  by  L.  1920,  ch.  919) Decedent  estate  1.,  {  194. 

.^7  #  mF  •      ■      •      ••a*aaaaaaaa«a«aB      ■aa««Ba***Baaaa«a»BS***«««***   \^»      A     •      XjL»  •       JK      A  AtT^X* 

873  C.  P.  A.,  §  1191. 

874  C.    P.    A.,    51192,    except    last 

sentence. 

OflO  «a*««***BBB-Baa.«aa«<*a»*Ba*a«»«a«aaB«a«aa«aa«aBa    V^*       XT  m      ^^*9       #  ^  «/^|      lCU9v      EPdHdUCw* 

^^V  \3  a*a«aaa«aaa-a*a««**aa«a«saaB««*«i*s««aaB«aaBB«a«a    ^^*      A     ■      A^«k      V     A  ^J^%^m 

877  P    P    A      6  IIQd 

.%^  m     9  aaa       ••aaaaaaa»aaaaaa«a«B««aa«aa»aaB««a«aaaaiaa*aaa    ^^/«      A      •       J^Lmm       jf      Ji  A  ^r^C* 

^7V  ^7  ••      a      •a**aaaaaa«a>BBa«»aBaBBa*aaaaaB«aa«Baa«a««*aB«    \^9       A     ■      ^A*a       Y      A  JL^f%M9 

R7Q  P    P    A      S  11QA 

^7  W   ^F  •■••••■aa>a**aaaa>a«a«aaflftaBa*a«aBafta«aBaaaaaaaaa    ^^a       A     «      ^A«  •       9|      A  JL  f^\^* 

880,  in  part  (Tr.  by  L.  1920,  ch.  931) Public  oflBcers  1.,  §  20,  last  sen- 

tence. 

880,  1st  sentence  covered  by  (see  L.  1920,  ch.  931) Public  officers  1.,  §  20. 

880,  last  sentence  (Tr.  by  L.  1920,  ch.  931) Public  officers  1.,  {  22,  subds.  1,  2. 

881  (Tr.  by  L.  1920,  ch.  931) Public  officers  1.,  1 23. 

882  (Tr.  by  L.  1920,  ch.  931) Public  officere  L,  §  24. 

883  (Tr.  by  L.  1920,  ch.  931) Public  officers  1.,  |  25. 

884  (Tr.  by  L.  1920,  ch.  931) Public  officers  1.,  §  26. 

885  (Tr.  by  L.  1920,  ch.  931) Public  officers  1.,  §  27. 

886,  covered  by  (see  L.  1920,  ch.  931) Public  officers  1.,  §  20. 

887,  covered  by  (see  L.  1920,  ch.  931) Public  officers  1.,  {  20. 

887  (Tr.  by  L.  1920,  ch.  921) County  1.,  §  153. 

888  (Tr.  by  L.  1920,  ch.  931) Public  officers  1.,  §  20,  except  hist 

889,  superseded  by  (see  L.  1920,  ch.  931) Public  officers  1.,  §  20. 

889,  see  note  (as  tr.  by  L.  1920,  ch.  931) Public  officers  I.,  §  25. 

889  (Tr.  by  L.  1920,  ch.  931) Public  officers  1.,  §  26. 

890  (Tr.  by  L.  1920,  ch.  931) Pubhc  officers  1.,  §§  20,28. 

891  (Tr.  by  L.  1920,  ch.  931) Public  officers  1.,  §  22,  subd.  3. 

892  (Tr.  by  L.  1920,  ch.  931) Pubhc  officers  1.,  §  21. 

^^V%M  mm       •      a       a«a«aaa*aBaaaaa«aaaaaaa*aaaaa9aaa«aaaaa«B**aa    ^^  •       JL     *      rff^  •  ■       jg      JL  JL  $   17  * 

893 J.  Ct.  A.,  §  6. 

QgkA  P     P      A        &  llfifl 

■^•^  *  •■••■aaaaaaaBB«Ba*aaaaaaa*a«a«aaa«a«««a«a«a*aB*aa    X.^  m       JL     m      ^Sk.  • «       Im      JL  A  ^J^J  • 

894 J.  Ct.  A.,  §  7. 

QQi;  P    P    A     &  999 

^.'CrV         aa      •      •a*««aBaaa«aa*»aa«aa«aa»Ba«*««a«aaaaa*»aaaaaaa   ^^a      A     *      A^aa      V     mtmimtm 

RQft  P   P    A     I  llfti 

^J^F\^  •      ••      a«aa«aaaaaaa«aaaBaaa«aBaaa««*aaaaaaaa«aa««aBaa  ^^/«      JL     a      A^L»%       V      JLJL^7  J^a 

896  J.  Ct.  A.,  §  9. 

897  J.  Ct.  A.,  5  49. 

^9%^^  P*«      a      aaa«aaaaaaa«BBa«aaaaaaaa«aaaa*i*Baaa«a*aa«a*a   ^^»       X^    •      «*••       JH       XaLOva       &&X      L/CvJl   Va 

898  J.  Ct.  A.,  §  8. 

899  C.  P.  A.,  §  9. 

899  (Tr.  by  L.  1920,  ch.  920) Code  crim.  proc,  §  5a. 

900  (Tr.  by  L.  1920,  ch.  924) Civil  rights  1.,  §  70. 

901  (Tr.  by  L.  1920,  ch.  924) Civil  rights  1.,  §  71. 

902  (Tr.  by  L.  1920,  ch.  919) Decedent  estate  1.,  1 130. 

903  (Tr.  by  L.  1920,  ch.  919) Decedent  estate  1.,  §  133. 

904  (Tr.  by  L.  1920,  ch.  919) Decedent  estate  1.,  §  132. 

905  (Tr.  by  L.  1920,  ch.  919) Decedent  estate  1.,  §  134. 

906,  1st  sentence Rules  of  civil  practice,  97. 

906,  covered  by Domestic  relations  1.,  §  51. 

IfVi  aavaaaaaaaa.taaaaaaa.a.aaBaa.aaaaaaaaaaaaaaaaaaa     •  V^a      X     >      A.«^      J     t)tJ  /  y       XSv     pAra^TCkpIl  a 

r\^0         «»»avaa«aaB«aaaa»aaaaBaaa*Baaa*B«aaaaaa«aaa*aa«aa    V^«      X    a      AJLp*      ^     O  V  '   •      OLAI^U.*      mtt 
W  ^%M         ••      a      a      a«aaaaa«aBaBa»aaaaaaaaaaaaaaaaa«**a**aa*BaBB»  ^V  a      JL     •      «&••      3|     ^*C^  JTa 

n4  P    P    A     &  'KX^ 

rX  jC  a*       a      ••aaaaaBaaBaaaa«aaaaBaaaaaaa«*»a«aaaa«a*«**a«a    \^a       X     a       XXaa       X     V  aV* 

™  XV^  «a       m       ««a«aaaaaaa«aaaaB«aaaaa*aa«*B«aaaaaBaaaa»aaaaa    ^^/«       JL     a       X^ «  a        j|       JL\^\m  • 

[)1ft  P     P      A        &  t^l 

7  X\#  •      ••      ••aaaaaaaaaaaaaaaaaiaaaaaaa      aaaaaaaaaaaBaBAaaaa    \-/ a       X     •       X^  a  f       ^      Xt^\/X« 

VXv  ««       «       paBaaaaaaaaaaaa** aaaaaaaaaaaaaaaaaaaaaa   \m/«       XT    •       '^•^       ^     tj^t^y      OUL/vlOa       X»|       M« 

vXO  aa««**aa««aaa«a«aBa»BBBaaaaa«BaaaaBa*aaaa«aaa8«aa«    VVl       X^  ■       x\aa       X     vwOt      DU^Ua       V 

^19,  first  two  sentences  (Tr.  by  L.  1920,  ch.  915) General  associations  I.,  §  12. 

119,  last  two  sentences  (Tr.  by  L.  1920,  ch.  915) General  associations  1.,  1 13. 

;/20  (Tr.  by  L.  1920,  ch.  915) General  associations  1.,  1 14. 

921  (Tr.  by  L.  1920,  ch.  915) General  associations  I.,  §  15. 

Kfrrtl 


TABLE  SHOWING  DISTRIBUTION  OF 


CODE  CIV.  PROG. 
Section. 

1922  (Tr.  by  L.  1920,  ch.  915) General  anociaiionfl  1.,   $  16,   al! 

but  last  sentence. 

923  (Tr.  byL.  1920,  ch.  915) General  aasociations  L,  J  17. 

924  (Tr.  by  L.  1920,  ch.  916) General  associationa  L,  §  16,  last 

sentence. 
925-1931,  omitted  as  obsolete  (see  general  municipal  1.,  §51). 


932 

932 

933 

933, 

934 

934 

935 

935 

936 

936 

937 


C.  P.  A.,  §1197. 

J.  Ct.  A.,  §  335. 

as  far  as  applicable  to  justice  courts J.  Ct.  A.,  §  336. 

J.  Ct.  A.,  §  338. 

CP   A     S  110Q   7A  opntATiMk 
J.  Ct.  A.,  §  339. 

J.  Ct,  A.,  §  337,  in  part. 

C.  P.  A.,  §  1185,  Ist  sentence. 


937,  in  part J.  Ct.  A.,  §  340. 

938  J.  Ct.  A.,  §  341. 

939  C.  P.  A.,  §  1187. 

939  J.  Ct.  A.,  §  342. 

940  C.  P.  A.,  §  1185,  2d  sentence. 

940,  except  as  to  injunction J.  Ct.  A.,  §  343. 

04.1  P    P    A      &  1 1AR 

941   J.  Ct.  A.,  §  344. 

943  C.  P.  A.,  §  531. 

945,  omitted 

g^     C.  P.  A.  S  1201 

947  (Tr.  by  ii.  1920)  ch.  394) .. ...!!!!!!!!.!.!!.!.!!....  PartnerSJp  L,  §  75. 

948,  1st  paragraph  and  subd.  1 C.  P.  A.,  §  1208. 

948,  1st  parag;raph  and  subd.  2 C.  P.  A.,  §  1210. 

948,  1st  paragraph  and  subds.  3,  4 C.  P.  A.,  §  1217. 

949,  1st  sentence,  1st  clause,  and  last  sentence C  P.  A.,  §  1211. 


950 
951 
952 
953 
954 
955,  1st  four  sentences . 

955,  last  sentence 

956,  1st  sentence . 


C.  P.  A.,  §  1221. 

C.  P.  A.,  §  1213,  Ist  two  sentences 

C.  P.  A.,  §  1213,  last  sentmce. 

C.  P.  A.,  §  1214. 

.   •   * KJ»    MTm    ^^.,    9    X^JV. 

V/.  ir.  A.,  9  Jl^Xo. 

i./.  Jl  •  A»f  (  x^-I'V. 

v>.  Jl  .  A.,  y  l^lo. 

956,  2d  and  3d  sentences C.  P.  A.,  §  1216. 

956,  last  sentence,  omitted  as  covered  by  state  finance  1.,  §  37, 

see  note C.  P.  A.,  §  1216. 

957  (Tr.  by  L.  1920,  ch.  932) PubUc  lands  1.,  §  138. 

958  (Tr.  by  L.  1920,  ch.  932) Public  lands  I.,  §  139. 

959  (Tr.  by  L.  1920,  ch.  932) Public  lands  1 ,  §  139a. 

960  (Tr.  by  L.  1920,  ch.  932) Pubhc  lands  l,  §  139b. 

962  C.  P.  A.,  §  1178. 

963,  omitted  as  covered  by  state  finance  1.,  §  37 

«/\/^    ■•■«••••■•••••••••••••••■•««•■•••••••••■••••«•«•  •  Vy*  X  •  jr\a|  y  X  xOot*  aex  |#cvXvb 

wv\#    ••  •  •••••■•■«■«••••■•••••••••••••••■•••••••••••«••  v«/«  A  •  x\my  y  X  XO  x^  M^x  tf6AXvC£X^j^» 

cJwv   ••  •  •••••••«•««••■••••■••••••»•••«•••■■••••■••••■•  V^*  X  •  aI»|  y  ^mim$m0m 

V  f  V    •■  •  •«•••••«•««•«•■••■••«■••■••■••■••••■•«•«••••••  V^a  X^  •  AA«a  y  XmSm^O* 

«7  fl  X      •   •   ••■«••■•■•■•■••■•«••■•«••••••••••••••••••••«•«■  ^^«    X^  •   AA««    ji   XotmhC* 

V  (  w  m     «  •   •••«••••«••«••••••■•«•■«•••••■•••••••••••■•••«  V^a  X  a  XjLaa  S  jLmMm0^^m 

Vf  O  a*aaa«a*aa««*««*«a«**aa««*«*aaBaaaBaa*aaflaaaaa««»  ^^a  X  a  ajL»«  S  Xm^^J* 

4^  i  ^  a   a   •   aa*«a«aaaaa*«   •■•••■••••••aaa*«aa*aaaaaaaaa*aaa  V^«  X^  a  A&a  4  jR  -^  ^4W  #  a 

^  f  V  a   a   ••a«aa»M*aa**aaa*aa«   waaaiaaaaaaaaaaaaaaasaaaaa*  ^^a  X^  a  AjLa*  !■  XwwOa 

976  C.  P.  A.,  §  1229. 

977  (Tr.  by  L.  1920,  ch.  932) Public  lands  I.,  f  139e. 

978  (Tr.  by  L.  1920,  ch.  932) Public  lands  1.,  f  139d. 

979  (Tr.  by  L.  1920,  ch.  932) Public  lands  I.,  §  139e. 

980  (Tr.  by  L.  1920,  ch.  932) Public  lands  1.,  §  139f. 

981  (Tr.  by  L.  1920,  ch.  932) Public  lands  1.,  §  139g. 

QQo  p  p  A    s  ^^9Si 

q^^ymi         a     a     aaa«aaaaaaaftaaaaaaaaaaa«aaaaaaaaa«a«a*aaaaaaaaa  \^»      X    a     XjLaa      ji     X  XCTt^a 
VOV|       OmilliCCll     866    ]10tl6  aa      a*aa aaa. aaa»«aa  Kjm      X    a     JXmp      ^     XOf    X« 

984,  1st  clause C.  P.  A.,  §  1202. 

984,  2d  clause C.  P.  A.,  §  1206. 

iMIl 


SECTIONS  OF  CODE  OF  CIVIL  PROCEDURE 


C»DE  CIV.  PROC. 
Section. 
985y  Ist  sentence 

985,  second  sentence 

986,  1st  sentence 

986,  2d  sentence 

986,  last  sentence  (Tr.  by  L.  1920,  ch.  918) 

€1517 

990,  1st  four  clauses 

996,  bust  clause 

«7«^j,  in paTv ••.••p..>a** 

991,  onutted,  as  unnecessary,  see  note . . 

V  v^^        p     •«••■••«*•••••••■■•••■ 

«7V4|    ^Q  S6XIvdiC6 

995,  except  2d  clause  (omitted) 

QQA 

007 

005^ 

999,  omitted  as  covered  by ...  . 

Al^^^^A  «      •«••■■•**••■••••• 

2002 

2003  


•  •  ■  • 


2004 

2005 

2006 

2007, 

2008, 

2008, 

2009 

2010 

2011, 

2011, 

2012 

2013 

2014 

2014 

2015, 

2015, 

2015, 

2015, 

2016 

2017 


•  •  ■  •  • 


«  •  •  • 


■  •  «  •  ■ 


note 


omitted  as  unnecessary,  see 

except  9mJjq  criminal  actions . 

as  to  criminal  actions  (Tr.  by  L.  1920,  ch. 


Ist  sentence  (Tr.  by 
except  Ist  sentence 


•   •  ■  • 


(Tr.  by  L.  1920,  ch. 

Iflt  sentence 

last  sentence 

last  sentence 

last  sentence 


920) 


2018  ...... 

2019 

2020 


2021 

2022 

2023 

2024 

2025 

2026 

2027 

2028 

2029 

2(31 

2032 

2033 

2034 

2035 

2037 

^IKfo  •  .  •  .  .  . 

iAfilv 

2041 
2042 


•  •  •  « 


•  •  • 


■  •  •  ■  • 


•  •  •  • 


•  •••••* 


L.  1920,  ch.  920) 


•  ••■«••• 


•  •  •  •  • 


•  •  •  • 


•  •  •  * 


■  •  •  • 


920) 


•  •  • 


«  •  • 


•  ■  • 


.C.  P.  A.,  §1207. 
.C.  P.  A.,  §659. 
.  C.  P.  A.,  §  1203. 
.C.  P.  A.,  §155. 
.Executive  1.,  §  69. 
.C.  P.  A.,  §1220. 
.C.  P.  A.,  §1204. 
.  C.  P.  A.  §  1205. 
.  C.  P.  A.,  §  162. 
.  C.  P.  A.,  §  820. 
.C.  P.  A.|  §  571,  in  part. 
.C.  P.  A.,  1 1282. 
.  C.  P.  A.,  §  1236,  subd.  1. 
.C.  P.  A.,  §1233. 
.  C.  P.  A„  §  1236,  subd.  2. 
.  C.  P.  A.,  §  1236,  subd.  3. 
.  C.  P.  A.,  §  1247. 
.C.  P.  A.,  1 1236,  subd,  4. 
.  C.  P.  A.,  §  1268. 
.C.  P.  A.,  §  1239,  subd.  1. 
.C.  P.  A.,  §1242. 
.  C.  P.  A.,  §  1243,  subds.  1,  2. 
.  C.  P.  A.,  §  1243,  subd.  3. 
.C.  P.  A.,  §  1243,  subd.  4. 
C.    P.    A.,    §1242,    except    lasl 

sentence. 
.C.  P.  A.,  §1244,  subd.  1. 
.  C.  P.  A.,  1 1244,  subd.  2. 
.  C.  P.  A.,  \  1244,  subd.  3. 
:C.  P.  A.,  §1282.^ 
C.  P.  A.,  §415. 

.Code  ctlm.  nroc.,  §  10c,  subd.  1. 
.  C.  P.  A.,  §  416. 
.,C.  P.  A.,  §417. 
, .  Code  crim.  proc,  §  10c.  subd.  4. 
C.  P.  A.,}  418. 
.Rules  of  civil  practice,  163. 
C.  P.  A.,  §419. 
.  C.  P.  A.,  §  420. 

.  Code  crim.  proc.,  §  10c,  subd.  3. 
^C.  P.  A.,  §  1230. 
.  C.  P.  A.,  1 1235,  last  sentence. 
.C.  P.  A.,  1 1239,  subd.  3. 
.  C.  P.  A.,  1 1242,  last  sentence. 
.C.  P.  A.,  §1231. 

.C.  P.  A.,  §  1232,  except  last  para- 
graph. 
, .  C.  P.  A.,  §  1232,  laat  paragraph. 
C.  P.  A.,  §1234. 
.C.    P.    A.,    §  1235,    except    last 

sentence. 
. .  C.  P.  A.,  1 1237. 
.  C.  P.  A.,  §  1238. 
. .  C.  P.  A.,  1 1239,  subd.  2. 
..C.  P.  A.,  §1240. 
..C.  P.  A.,  §1241. 
..C.  P.  A.,  §1245. 
. .  C.  P.  A.,  1 1246. 
.  .C.  P.  A.,  §1248. 
. .  C.  P.  A.,  1 1249. 
. .  C.  P.  A.,  §  1250. 
.  .C.  P.  A.,  §1251. 
..C.  P.  A.,  §1252. 
..C.  P.  A.,  §1253. 
..C.  P.  A..  §1254 

.     .\jm      if.     A,.,      §     l^OO. 

■  .  v./.  Jl  .  A..,  ^  l^OO. 

..C.  p.  A.,  §1257. 

..C.  P.  A.,  §1258. 

. .  C.  P.  A.,  1 1259. 

.  .C.  P.  A.,  1 1260. 

.  .C.  P.  A.,  1 1261,  1st  sentence 

.  .C.  P.  A.,  §  1261,  2d  sentence. 


lUl 


TABLE  SHOWING  DISTRIBUTION  OF 


CODE  CIV.  PROC. 
Section. 

2043  .. 

2044  ... 

2045  .. 

2046  .. 
2047 
2048,  except  Ist 

2049  .. 

2050  .. 


2051 

2052 

2053 

2054 

2055 

2056 

2057 

2058 

2059 

2060 

2061 

2062 

2063 

2064 

2065 

2066 

2067, 

2067, 

2068 

2069 

2070 

2071, 

2071, 

2072 

2073 

2074 


sentence 


•  •  «  • 


•  •  •  • 


1st  sentence 

last  two  sentences 


•  •■«•• 


«  ■  « 


(omitted 


•  •  • 


*  •  •  •  « 


except  last  sentence 

last  sentence,  omitted  as 


unnecessary, 


•   «••••• 


•  ■   ■ 


•      m      • 


•      •      ■ 


«      ■      •      » 


•     «•■••■•• 


•      ■      •      • 


•      ••••• 


•      •      •      • 


•      •      • 


•      •      ■      •      ■ 


«      «      •      ■ 


(omitted 

■  •••••• 

(omitted 


as 
as 


imnecessary) . 


2076,  1st  sentence 

2076,  last  two  sentences 

2077 

2078,  1st  sentence. .... 

2078,  2d  sentence 

20R0 

iW^^OX  •  a  ■  ■•••••"••«••■ 
m^^^^Si  •••  ■••■••••■«••■ 
m^3^y^i       •  •  •  •••■■■■•■■•■■ 

^MiQrx.     m  ■  •  •  •  •  p 

^^fO%3      •••••••••••• 

d^fO^     •»•••»•■•••• 

2087 

2089,  except  1st  sentence 
2091,  except  Ist  sentence 

mt^Jl^mi  ■■•••••«■*■■>•■• 
m\/«7w        ••     ••■•««•■••»«•• 

2094,  1st  sentence 

2094,  except  1st  sentence 

2095,  1st  two  sentences . . 

2095,  last  two  sentences. 

2096,  Ist  sentence 

2096,  except  1st  sentence 
2097 

2100,  except  2d  sentence 

2100,  2d  sentence,  omitted,  see  note . . 

2102,  except  1st  sentence  (omitted  as  unnecessary) . . 


•   ■   • 


•   ■   •  • 


•   •   ■ 


•    ■   • 


•  ■  • 


unneoeasary) 


2103-2119,  omitted  as  obsolete,  see  L. 


•  •■•■••■»•••• 


•  •  • 


unnec 


•  •  •  • 


•  ■  •   • 


t  •  •  • 


see  note 


essary). 


•   ■   ■ 


•   ■  ■ 


1920,  ch.  923, 


•   •   •   • 


*  •  •  • 


note 


..C.  P.  A.,  f 

•  •  V^.  Jl  •  ^jL«, 

•  .  \j»  X  •  ^jL., 
.  .  v^.   X  .   A^*y 

graph. 
..C.P.  A.,  5 
.  .O.  X  .  A.,  \ 
.  .O.  X  .  A.,  \ 
.  .C.  p.  A.,  I 
.  .C.  P.  A.,  § 
..C.  P.  A.,  5 

.  .  O.  X  .  A.,  9 

..C.P.  A.,  § 
.  .O.  X  .  A., 

.  •  v/.  X  •  ^V., 

•  •  Vy.  x^.  «^.| 

..C.  p.  A.,  I 
.  ,\j.  X.  A.,  \ 
..C.P.  A.,  I 
..C.P.  A.,  i 
..C.  P.  A.,  \ 

.  .  vy.  X  .  A., 
.  •  v/.  X  .  .A,., 

•  .  v^.  X  •  ««■., 

..C.  p.  A.  $ 
..C.  P.  A.,  \ 
..C.P.  A.,  § 

•  .  v./.    X^.    ''*., 

.  <  vv.  X  •  ««■•, 

.  .C  X  .  A.,  § 

tences. 
..C.  P.  A.,  5 

.   .  vy.    X^.    '^.,    S 

..C.  p.  A.,  § 

•  .  \Jm     X    .      '^•, 
.     .  V>.     X    .      A.a 

.  C.  P.  A., 
.  .C.-P.  A.,  § 
..C.  P.  A.,  I 

.  •  v>.  X  .  'tV.,  9 
■  .  vy.  X  •  ^x.,  y 

..C.  p.  A.,  § 
..C.  P.  A.,  I 
.  .C.  P.  A.,  § 
.  .C.  P.  A.,  § 
..C.  P.  A.,  § 

.   .  Vy.    X  •   xIl., 

m     .  \jm     X     .     A.., 

.  .  O.  X  .  A., 
,.C.  p.  A.,  I 
.  C.  p.  A.,  I 
..C.  P.  A.,  § 
..C.P.  A.,  § 
..C.P.  A.,  § 
..C.  P.  A.,  § 
..C.  P.  A.,  § 
..C.P.  A.,  § 
.  .C.  P.  A.,  $ 
..C.  P.  A.,  i 
..C.P.  A.,  § 
..C.  P.  A.,  § 

.  .  v./.  x  •  ^Vi,  V 

.     .  Vy.     X    a     xIl.,     y 

to  §3). 
..C.  p.  A.,  I 
..C.  P.  A.,  I 


262. 

263. 

264,  1st  paragraph. 

264,  last  paragraph. 

265. 

266. 

267. 

.269,  except  last  para- 

269,  last  paragrapti. 

270,  Ist  parai^mph. 
270. 

271,  1st  paragraph. 
271,  last  paragraph. 
272. 

273. 

274. 

275. 

276. 

277. 

278. 

279. 

280. 

281. 

282.       . 

314. 

315. 

317. 

318. 

319. 

321. 

321. 

323. 

324. 

325,  Ist  and  3d  sen- 

330. 

316. 

322. 

326. 

325,  2d  sentence. 

327. 

331. 

329. 

328. 

332. 

333. 

334. 

335. 

336. 

337. 

338. 

339. 

340. 

342. 

343. 

344. 

351. 

345. 

347, 1st  two  sentences. 

346. 

350. 

347,  last  four  sentences. 

352. 

348. 

349. 

353. 

571. 

354. 

355. 

284. 
285. 


i 


SECTIONS  OF  CODE  OF  CIVIL  PROCEDURE 


CODE  CIV.  FROC. 
Sectioo. 

2122  .. 

2123  .. 

2124  .. 

2125  .. 

2126  .. 

2127  .. 

2128  .. 

2129  .. 

2130  .. 

2131  .. 

2132  .. 

2133  .. 

2134  .. 

2135  .. 

2136  .. 

2137  .. 

2138  .. 

2139  .. 

2140  .. 

2141  .. 

2142  .. 

2143  .. 

2144  .. 

2145  .. 

2146  .. 

2147  .. 

2148  .. 

2148a,  see  note. 
2231 
2232 
2233 

2234,  except 


as  to  juiisdictio: 
justice  in  Brookljrn.  . . 

2235,  Ist  sentence 

2235,  except  1st  sentence 

2237 

2238,  Ist  sentence 

2238,  except  Ist  sentence 

2239  :.. 

2240  ... 

2241  ... 

2242  ... 

2243  ... 

2244  ... 

2245  ... 

2246  ... 

2247  ... 

2248  ... 

2249  ... 

2250  ... 

2251  ... 
2262  ... 

2253  ... 

2254  ... 
2256  ... 

2256  ... 

2257  ... 

JO     ... 
sir     .   .   . 

30  ... 

<vX     ... 

52  ... 
J3  ... 

04   ... 

««5  ... 

(5a  .. 


•  •  • 


n  of 


i 


J2  (Tr.  by  L,  1920,  ch 
33  (Tr.  by  L.  1920,  ch 
04  (Tr.  by  L.  1920,  ch 
06  (Tr.  by  L.  1920,  ch 
16  (Tr.  by  L.  1290,  ch 


930) 
930) 
930) 
930) 
930) 


•  •  « 


•  *  • 


•   «  ■ 


•   fl   • 


•  •  • 


•   ■  » 


mayorS; 


r 

«  ■ 


and 


ice 


.C.  P.  A., 

.\J*  X  .  A..J 

.  \jm  X  .  A., 

.  Kjm  X  .  A., 

.  \J»  X  .  A., 

.  \Jm  X  .  A., 

.L/.  X  .  A., 

.  V/.    X  .    A., 

tence. 
.  C.  P.  A., 
.  C.  P.  A., 

.  V/.    X  •    A., 

.  \j,  X  .  A., 

.  V/.   X  .   A., 

.  \j.  X  .  A., 

•  V/.   X  .   A., 

.  \j.  X  .  A., 
.  L/.  X  .  A., 

.  C.  p.  A., 

.  \jm     Xt     A., 

.  L/.  X  .  A., 
.  L/.  X  .  A., 

,  C.  p.  A., 

.  Vy.  X  .  A., 

.  v/.  X  .  A., 
.  Vy.  X  .  A., 
.  \j,  X  .  A., 
.  v/.  X  .  A., 
.  v/.  X  •  A., 
.  vy.  X  .  A., 

.  \Jm   X  .  A., 


§1286. 

51287. 

§112. 

§1288. 

§  1289. 

§1290. 

1291. 

1292. 

1294,  except  last  sen- 

§1296. 
§1296. 
§1299. 

1297. 

1298. 

1301. 

1302. 
§1300. 
§1303. 
§1304. 
§1306. 
§1306. 
§  1307. 
§1308. 
§1309. 
1 1310. 
§  1311. 
§  1312. 
§111. 

1410. 

1411. 

1412. 


.C.  P.  A.,  §  1413. 
.C.  P.  A.,  §1414. 
.C.  P.  A.,  §1415. 
.C.  P.  A.,  §1416. 
.C.P.  A.,  §1417. 
.C.  P.  A.,  §1418. 
.C.  TU  A.,  §  1419. 
.C.P.  A.,  §1420. 
.C.P.  A.,  §1421. 
.C.  P.  A.,  §  1422. 
.C.P.  A.,  §1423. 
.  C.  P.  A,,  §  1424. 
.  C.  P.  A.,  §  1426. 
.C.P.  A.,  §1426. 
.C.P.  A.,  §1427. 
.  C.  P.  A.,  §  1428. 
.C.  P.  A.,  §  1429. 
.  C.  P.  A.,  1 1430. 
.C.P.  A.,  §1431. 
.  C.  P.  A.,  1 1432. 
.C.P.  A.,  §1433. 
.  C.  P.  A.,  §  1434. 
.  C.  P.  A.,  §  1435. 
.  C.  P.  A.,  §  1436. 
.  C.  P.  A.,  §  1437. 
.  C.  P.  A.,  §  1438. 
.C.P.  A.,  §1439. 
.  C.  P.  A.,  §  1440. 

.v./.  X  .  A., 
.  Vy.  X  .  A., 
.  \j,  X  .  A., 
. O.  X  .  A.,  0  ..^.. 

.C.P.  A.,  §1446. 
.C.P.  A.,  §1446. 
.C.P.  A.,  §1447. 
.  Real  property  1.,  §  570. 
.Real  property  L,  §  571. 
.  Real  property  1.,  §  572. 
.  Real  property  1.,  §  573. 
.  Real  property  1.,  §  574. 


TABLE  SHOWING  DISTRIBUTION  OF 


(X)DE  CIV.  PROC. 
Section. 

2307  (Tr.  by  L.  1920,  ch.  930). . 

2308  (Tr.  by  L.  1920,  ch.  930) .  . 

2309  (Tr.  by'L.  1920,  ch.  930) . . 

2310  (Tr.  by  L.  1920,  ch.  930) .  . 

2311  (Tr.  by  L.  1920,  ch.  930).  . 

2312  (Tr.  by  L.  1920,  ch.  930) . . 

2313  (Tr.  by  L.  1920,  ch.  930).. . 

2314  (Tr.  by  L.  1920,  ch.  930) . . 
2316  (Tr.  by  L.  1920,  ch.  930) . . 

2316  (Tr.  by  L.  1920,  ch.  930) . . 

2317  (Tr.  by  L.  1920,  ch.  930) . . 

2318  (Tr.  by  L.  1920,  ch.  930) .  . 

2319  (Tr.  by  L.  1920,  ch.  930) .  . 
2320,  except  last  sentence .... 

2320,  last  sentence 

2320,  see  note 

m^%3^  ^        •     ••••■••■•••••«•« 
mn^mimt        ««««•••■•••••««•■ 

2323,  1st  sentence 

2323,  except  1st  sentence 

mi%Jmt\T%M         m     •#■•«••■••■»••• 
^O^W^^         ••••«••••■••«•■ 

9^24. 

2325,  1st  three  sentences . 
2325,  last  two  sentences . 

mt^^mt^Jim        ■«■••••■••••«•■• 

2327,  1st  paragraph  and  subds. 

2327,  subd.  3 .  . 

2328,  see  note. 

2329,  see  note. 
2330 

2330,  see  note 

2331 
2332 
2333 
2334 
2335 

2336,  1st  sentence 

2336,  except  1st  sentence 

2336a 

2337 

2338 

2339 

2340 

2341 

2342,  let  3d,  6th  sentences .  . 

2342,  4th  and  5th  sentences. .  . . 

2342,'  7th  and  8th  sentences 

2342,  9th  and  10th  sentences .  . . 

2342,  11th  sentence 

2342,  12th  sentence 

2342,  13th  sentence 

2342,  14th  sentence 

2342,  15th  sentence 

2342,  16th  sentence 

2344,  except  3d  and  last  sentences 

2344a 

2345 


»    •    • 


•  •    «   • 


•     •     a      • 


•     •     • 


»     •      •     • 


2346 
2347 
2348 

2349,  1st  two  sentences 

2349,  3d  sentence 

2349,  last  sentence 

2350,  1st  sentence 

2350,  except  Ist  sentence 

2351,  1st  sentence 

2351,  2d-4th  sentences 


.Real  property  1.,  1 576. 
.Real  property  1.,  |  676. 
.Real  property  1.,  1 577. 
.Real  property  1.,  §  678. 
.Real  property  1.,  1 579. 
.  Real  property  1.,  1 680. 
.  Real  property  L,  §  681. 
.Real  property  L,  1 682. 
.Real  property  L,  |  683. 
.Real  property  !.,  1 684. 
.  Real  property  1.,  §  685. 
.Real  property  1.,  §  586. 
.  Real  property  1.,  §  687. 
.C.  P.  A.,  1 1356. 
.  Rules  of  civil  practice,  286. 
.C.  P.  A.,  §225. 


.C.  P.  A., 
.  L/.  X  .  A., 
.  C.  p.  A.,  S 


Rules  of  civil  practice,  286. 


.  C.  P.  A.,  § 

.  C.  P.  A.,  S 

C.  P.  A.,  § 


.  Rules  of  civil  practiois,  287. 


.C.  P.  A.,  § 

.  Kj»  Jr.  A.,  § 
.  Vy.   X  .  A.,  § 

.C.  p.  A.,  5 
.  L/.  X  .  A., 

.  \J,    X  .    A., 

.C.  p.  A., 
•  C.  p.  A,  |§ 

.C.  P.  A.,  § 
.C.  P.  A.,  § 
.  C.  P.  A.,  f 
.C.  P.  A.,  I 
.  \j*  X  .  A., 

,\Jm     X    .    A., 

.C.  p.  A., 

.  \J*  X  .  A., 

.  vy.  X   .  A,f    % 

.  C/.  X  .  A., 

.  vy.  X  .  A., 

.  Vy.  X  .  A., 

.C.  p.  A.,  I 
.C.  P.  A.,  § 
.  C.  P.  A.,  § 

.  \Jm  X  .  A.,  X 
.  V/.     X    .    A.y     § 

.  C.  p.  A.,  S 
.  C.  P.  A.,  § 

.  Kjm  X  .  A.,  V 
.  Kjm  X  .  A.,  § 
.  L/.     X    .     A.., 

.  vy.    X  .   "A., 
.  \J.    X  .    A., 

.  C.  p.  A.,  § 
.  C.  P.  A.,  I 
.C.  P.  A.,  § 
.  C.  P.  A.,  S 
.C.  P.  A.,  S 
.  C.  P.  A.,  § 
.O.  X.  A., 

.  V/.    X  .    A.| 


367. 
358. 
359,  Ist  paragraph. 


374,  subds.  1-6. 
374,  subd.  6. 
359,  2d  paragraph. 


360. 

361. 

363. 

364. 

362. 

365. 

03. 

81,  126. 

366. 

03. 

367. 

368. 

369. 

370. 

371. 

372. 

373. 

374,  subd.  7. 

376, 

376. 

377,  1st  paragn4>h. 

377,  2d  paragraph. 

378. 

379. 

380 

38li  subd.  1. 

381,  subd.  2. 

381,  subd.  3. 

381,  subd.  4. 

381,  subd.  6. 

381,  subd.  6. 

381,  subd.  7. 

381,  subd.  8. 

382. 

383. 

384. 

385. 

386. 

387. 

388. 


.389. 
.Rules  of  civil  practice,  295. 
.  Rules  of  civil  practice^  296. 
.Rules  of  civil  practice,  297,   Ist 

paragraph. 
.Rules  of  civil  practice,  297,  subda. 

2  3. 
.0.  i*.  A.,  §1391. 
.0.  P.  A.,  §1393. 


SECTIONS  OP  CODE  OF  CIVIL  PROCEDURE 


CODE  CIV.  PROC. 

3351,  2d  sentence, 

2351,  6th  and  6th  sentences . . 


2350,  Ist  three  sentences. . . . 
2350,  4th  and  5th  sentences,  . 
2359,  last  sentence,  omitted  ai 

2360  

2361,  lBtr-3d,  8th  sentences. . 
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2715 Surr.  Ct.  A.,  §  246. 

2716 Surr.  Ct.  A.,  §  247. 

2717 Surr.  Ct.  A.,  §  248. 


^ 
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2718  Suit.  Ct.  A.,  §  249. 

2719  Surr.  Ct.  A.,  §  261. 

2720 Suit.  Ct,  A.,  §  252. 

2721  Suit.  Ct.  A.,  §  253. 

2722  SuTT.  Ct.  A.,  i  254. 

2723  Suit.  Ct.  A.,  §  255. 

2724  Suit.  Ct.  A.,  I  256. 

2725 Suit.  Ct.  A.,  1 257. 

2726  Surr.  Ct.  A.,  §  258. 

2727  Surr.  Ct.  A.,  §  259. 

2728  Surr.  Ct.  A.,  1 260. 

2729  Surr.  Ct.  A.,  1 261. 

2730 Surr.  Ct.  A.,  |  262. 

2731  Surr.  Ct.  A.,  {  263. 

2732  Surr.  Ct.  A.,  1 264. 

2733  Surr.  Ct.  A.,  |  265. 

2734  Surr.  Ct.  A.,  |  266. 

2735  Surr.  Ct.  A.,  §  267. 

2736  Surr.  Ct.  A.,  I  268. 

2737  Surr.  Ct.  A.,  §  269. 

2738  Surr.  Ct.  A.,  §  270. 

2739  Suit.  Ct.  A.,  f  271. 

2740 Surr.  Ct.  A.,  |  272. 

2741  Suit.  Ct.  A.,  §  273. 

2742  Surr.  Ct.  A.,  f  274. 

2743  Surr.  Ct.  A.,  §  275. 

2744  1 Surr.  Ct.  A.,  I  276. 

2745 I Surr.  Ct.  A.,  §  277. 

2746 Suit.  Ct.  A.,  §  278, 

2747  : . . , Surr.  Ct.  A.,  §  279. 

2748  Surr.  Ct.  A.,  §  280. 

2749  Surr.  Ct.  A.,  $  281. 

2750  Surr.  Ct.  A.,  §  282. 

2751  Surr.  Ct.  A.,  §  283. 

2752  Surr.  Ct.  A.,  §  284. 

2753 r Surr.  Ct.  A.,  |  285 

2754  Surr.  Ct.  A.,  |  288. 

2755  Surr.  Ct.  A.,  {  289. 

2756  Surr.  Ct.  A.,  §  293. 

2757 Surr.  Ct.  A.,  §  294. 

2758,  flee  notes Surr.  Ct.  A.,  §§  290-292,  295-297» 

302-308. 

2759  Surr.  Ct.  A.,  §  298. 

2760  Surr.  Ct.  A.,  {  299. 

2761   ,- Surr.  Ct.  A.,  §  300. 

2762  Surr.  Ct.  A.,  1 301. 

2763  Surr.  Ct.  A.,  f  309. 

2764  Surr.  Ct.  A.,  }  310. 

2765  Surr.  Ct.  A.,  |  311. 

2766  Surr.  Ct.  A.,  §  312. 

2767  Surr.  Ct.  A.,  1 313. 

2768  Suit.  Ct.  A.,  |  314. 

2769  Surr.  Ct  A.,  1 316. 

2770  Surr.  Ct.  A.,  1 316. 

2771  Surr.  Ct.  A.,  §  317. 

2861   J.  Ct.  A.,  J  2. 

2862  J.  Ct.  A.,  I  3,  except  subd.  9. 

2863,  except  subd.  5,  in  part J.  Ct.  A.,  §  4. 

2863,  subd.  5 J.  Ct.  A.,  §  3,  subd.  9. 

2864  J.  Ct.  A.,  §  5. 

2865,  except  last  clause J.  Ct.  A.,  §  11. 

2865,  last  clause J.  Ct.  A.,  §  12. 

2866  J.  Ct.  A.,  §  14. 

2867  J.  Ct.  A.,  §  15. 

2868,  Ist  sentence,  1st  clause J.  Ct.  A.,  §  16. 

2868,  1st  sentence,  2d  clause J.  Ct.  A.,  §  17. 

2868,  last  sentence J.  Ct.  A.,  1 18. 

2869 J.  Ct.  A.,  §  10. 

2870  J.  Ct.  A.,  1 19. 

2871   J.  Ct.  A.,  I  20. 

2872  J.  Ct.  A.,  1 21. 

2873  J.  Ct.  A.,  1 22. 

2874  J.  Ct.  A.,  §  23. 

ItIII 


OJUE  CIV.  FHOU. 
Section. 

2875   J.  Ct.  A., 

2S76,  except  u  to  joinder  of  ianie J.  Ct.  A., 

2877,  let  sentence J.  Ct.  A,, 

2877,  except  let  aeateoce J.  Ct,  A., 

2878  J.  Ct.  A., 

2879,  as  applying  to  corporations J.  Ct.  A., 

2879,  aa  sppTyiuK  to  posons,  unincorporated  companies  and 

putnenEipa .■ J.  Ct.  A,, 

2880  J.  Ct.  A., 

2881   J.  Ct.  A., 

2882  J.  Ot.  A., 

2883  J.  Ct.  A., 

2884  J.  Ct.  A., 

2885  J.  Ct.  A., 

2886  J.  Ct  A., 

2887  J.  Ct.  A., 

288S  J.  Ct.  A., 

2889  J.  Ct.  A., 

2890  J.  Ct.  A., 

2891  J  Ct  A 
2891,  raK!eptpw*'rfi8tdauM...'!^.....................J.  Ct.  a!! 

28B2  J.  Ct.  A., 

3893  J.  Ct.  A., 

2894  J,  Ct.  A., 

2895  J.  a.  A., 

2896  J.  Ct.  A., 

2897 J.  Ct.  A., 

289S  J.  Ct.  A., 

2899  J.  Ct.  A., 

2900  J.  Ct.  A., 

2901,  lataenteuce J.  Ct.  A., 

2901,  last  two  sentences J.  Ct.  A., 

2901,  in  part J.  Ct.  A., 

2902  J.  Ct.  A., 

2903  J.  Ct.  A., 

2904  J.  Ct.  A., 

2905  J.  Ct.  A., 

2906  J.  Ct.  A., 

2907  J.  Ct.  A., 

2908  J.  Ct.  A., 

2909,  1st  two  aentencM J.  Ct  A., 

2909,  except  bt  two  sentences J.  Ct  A,, 

2910  J.  Ct  A., 

3910  J.  Ct  A., 

2911   J.  Ct.  A., 

2912  J.  Ct.  A., 

2913 J.  Ct  A., 

29U J.  Ct.  A., 

291fl J.  Ct.  A., 

2916  J.  Ct.  A., 

2917  J.  Ct.  A., 

2918  J.  Ct  A., 

2919  J.  Ct  A., 

2920  J.  Ct  A., 

2921  J.  Ct.  A., 

2922,  see  note J.  Ct.  A., 

2923  J.  Ct  A., 

2924  J.  Ct.  A., 

2925  J.  Ct.  A., 

2926,  aubrtituted  for  by J.  Ct.  A., 

2927  J.  Ct.  A., 

2923  J.  Ot  A., 

2929,  omitted,  see J.  Ct.  A,, 

■2930  J.  Ct.  A., 

2931,  omitted,  see J.  Ct.  A., 

2932  J.  Ct.  A., 

2933  J.  Ct  A., 

2934,  1st  two  sentences J.  a.  A., 

2934,  except  1st  two  sentences,  omitted,  see  note J.  Ct.  A., 

2935  J.  Ct  A., 

2936,  IstseDtenoe J.  Ct.  A., 

293R,  ai  Bent*n—    J,  Ct.  A., 

■m-i,  3d  ecso  1st  part J.  Ct.  A., 


ii  107-109. 
!  114. 
SSni.   115.  117-122. 
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2036,  3d  sentence,  last  part,  omitted,  see J.  Ot.  A.,  §  58. 

2937,  except  last  sentence J.  Ct.  A.,  §  130. 

2937,  last  sentence J.  Ct.  A.,  1 302. 

2938,  1st  two  sentences J.  Ct.  A.,  1 137. 

2938,  last  sentence J.  Ct.  A.,  f  151. 

2939,  1st  sentence,  omitted,  see  note J,  Ct.  A.,  1 135. 

2939,  last  two  sentences J.  Ct.  A-,  §  135. 

2940  J.  Ct.  A.,  §  127. 

2941   J.  Ct.  A.,  §  149,  in  part 

2942 J.  Ct.  A.,  §  158,  in  part. 

2943,  covered  by J.  Ct.  A.,  5  164. 

2944  J.  Ct.' A.,  §  157. 

2945,  last  clause J.  Ct.  A.,  5  139,  subd.  4. 

2946,  covered  by J.  Ct.  A.,  §§  142,  143. 

2947  J.  Ct.  A.,  §  140. 

2948 J.  Ct.  A.,  §  141. 

2949  J.  Ct.  A.,  §  264. 

2950  J.  Ct.  A.,  §  267. 

2951  J.  Ct.  A.,  1 172. 

2952  J.  Ct.  A.,  §  173. 

2953,  except  last  clause  (omitted  as  obsolete) J.  Ct.  A.,  §  174. 

2954  J.  Ct.  A.,  §  175. 

2955  J.  Ct.  A.,  §  176. 

2956  J.  Ct.  A.,  §  177. 

2957  J.  Ct.  A.,  §  178. 

2958  J.  Ct.  A.,  §  179. 

2959  J.  Ct.  A.,  §  180. 

2960  J.  Ct.  A.,  §  181. 

2961  J.  Ct.  A.,  §  182. 

2962  J.  Ct.  A.,  §  183. 

2963  J.  Ct.  A.,  §  184. 

2964  : J.  Ct.  A.,  §  185. 

2965  J.  Ct.  A.,  §  186. 

2966  J.  Ct.  A.,  §  187. 

2967  J.  Ct.  A.,  §  188. 

2968  J.  Ct.  A.,  §  189. 

2969 J.  Ct.  A.,  §  190. 

2970  J.  Ct.  A.,  §  191. 

2971  J.  Ct.  A.,  §  192. 

2972  J.  Ct.  A.,  §  193. 

2973  J.  Ct.  A.,  §  194. 

2974  J.  Ct.  A.,  §  195. 

2975 *. J.  Ct.  A.,  I  196. 

2976  J.  Ct.  A.,  I  197. 

2977 J.  Ct.  A.,  §  198. 

2978  J.  Ct.  A.,  I  199. 

2979  J.  Ct.  A.,  §  200. 

2980 J.  Ct.  A.,  5  202. 

2981  J.  Ct.  A.,  §  203. 

2982 J.  Ct.  A.,  I  204. 

2983 : J.  Ct.  A.,  I  205. 

2984,  omitted,  see J.  Ct.  A.,  §  207. 

2985  J.  Ct.  A.,  §  210. 

2986,  omitted,  see T J.  Ct,  A.,  §§  208, 209, 213L 

2987  J.  Ct.  A.,  §  211. 

2988 J.  Ct.  A.,  I  216. 

2989  J.  Ct.  A.,  §  217. 

2990,  1st  sentence J.  Ct.  A.,  §  224. 

2990,  2d-4th  sentences J.  Ct.  A.,  §  226. 

2990,  last  three  sentences J.  Ct.  A.,  §  220. 

2991   J.  Ct.  A.,  I  225. 

2992,  omitted 

2991,  in  part J.  Ct,  A.,  |  223,  in  part. 

2993,  1st  two  sentences J.  Ct.  A.,  §  227. 

2993,  4th  and  5th  sentences J.  Ct.  A.,  §  228. 

2993,  last  sentence J.  Ct.  A.,  §  229. 

2994  J.  Ct.  A.,  §  230. 

2995  J.  Ct.  A.,  §  231. 

2996  J.  Ct.  A.,  §  232. 

2997,  Ist  clause J.  Ct.  A.,  §  233. 

2997,  except  1st  clause  and  last  sentence J.  Ct.  A.,  §  234. 

2997,  last  sentence,  omitted  as  unnecessary,  see  note J.  Ct.  A.,  §  234. 

2997a  J.  Ct.  A.,  §  234a. 

li 
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2998  J.  Ct.  A.,  §  240. 

2999  J.  Ct.  A.,  §  241. 

3000  J.  Ct.  A.,  I  242. 

3001   J.  Ct.  A.,  §  249. 

3002  J.  Ct.  A.,  §  250. 

3003   J.  Ct.  A.,  5  251. 

3004 J.  Ct.  A.,  §  252. 

3005   J.  Ct.  A.,  §  254. 

3006  J.  Ct.  A.,  I  255. 

3007  J.  Ct.  A.,  I  256. 

3008   J.  Ct.  A.,  §  258. 

3009 * J.  Ct.  A.,  §  229,  in  part 

3010  J.  Ct.  A.,  §  261. 

3011  J.  Ct.  A.,  I  262. 

3012  J.  Ct.  A.,  §  263. 

3013  J.  Ct.  A.,  1 268. 

3014  J.  Ct.  A.,  I  269. 

3015  J.  Ct.  A.,  J  270,  in  part. 

3016  J.  Ct.  A.,  I  271. 

3017  J.  Ct.  A.,  §272,  in  part. 

3018  J.  Ct.  A.,  §  273. 

3019  J.  Ct.  A.,  §  272,  in  part. 

3020,  omitted 

3021  J.  Ct.  A.,  §  337,  in  part. 

3022  J.  Ct.  A.,  I  274. 

3023  J.  Ct.  A.,  I  275. 

3024 J.  Ct.  A.,  §  278. 

3025  J.  Ct.  A.,  §  281. 

3026  J.  Ct.  A.,  §  282. 

3027- J.  Ct.  A.,  I  285. 

3029  J.  Ct.  A.,  I  288. 

3030,  omitted 

3031 J.  a.  A.,  §  299. 

3032 J.  Ct.  A.,  1 301. 

3033,  except  sb  to  municipal  court  of  Buffalo J.  Ct.  A.,  f  304. 

3034  J.  Ct.  A.,  §  305. 

3035  J.  Ct.  A.,  §  306. 

3036  J.  Ct.  A.,  §  307. 

3037  J.  Ct.  A.,  I  308. 

3038  J.  Ct.  A.,  I  309. 

3039  J.  Ct.  A.,  §  310. 

3040  J.  Ct.  A.,  I  311. 

3041  J.  Ct.  A.,  §  312. 

3042 J.  Ct.  A.,  §  313. 

3043  J.  Ct.  A.,  §  279. 

3044  J.  Ct.  A.,  §  426. 

3046  J.  a.  A.,  §  427. 

3046 J.  a.  A.,  I  428. 

3047  J.  Ct.  A.,  §  430. 

3048  J.  Ct.  A.,  1 432. 

3049  J.  Ct.  A.,  §  433. 

3050 J.  Ct.  A.,  §  434. 

3051   J.  Ct.  A.,  §  436. 

3052 J.  Ct.  A.,  §  437. 

3053  J.  Ct.  A.,  §  438. 

3054 J.  Ct.  A.,  1 439. 

3055  J.  Ct.  A.,  §  440. 

3056  J.  Ct.  A.,  I  441. 

3057 J.  Ct  A.,  §  455. 

3068 J.  Ct.  A.,  §  458. 

3059  J.  Ct.  A.,  1 456. 

3060 J.  a.  A.,  §  457. 

3061  J.  Ct.  A.,  §  459. 

3062,  Ist  sentence,  Ist  clause J.  Ct.  A.,  1 449. 

3062,  except  1st  sentence,  Ist  clause J.  Ct.  A.,  1 450. 

3063 J.  a.  A.,  1 451. 

3064  J.  Ct.  A.,  §  453. 

3065  J.  Ct.  A.,  I  454,  in  part. 

3066  J.  Ct.  A.,  §  452,  in  part. 

3067  J.  Ct.  A.,  §  452,  in  part. 

1068y  except  last  sentence J.  Ct.  A.,  f  442. 

W69  J.  Ct.  A.,  I  443. 
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foro • J.C3t.A., 

3071  J.  a.  A. 

30W  XCtA. 

3073  .^. J.Ct.A. 

3074,  let  two  sentences J.  Ct  A. 

3074,  except  Ist  two  sentences j!  CL  A ' 

307« J.  a.  a! 

3OT»  J.CtA. 

3077  J.CtA. 

3078  J.  Ct  A. 

3079,  omitted,  see J.  Ct.  A., 

3080  J.CtA. 

3081  J  Ct  A 

3^ • J.CtA., 

3083  J.CtA. 

3084  J.CtA. 

3085  J.CtA. 

3086  J.  a.  A. 

3087  J.  a.  A. 

3088  J.CtA. 

3089  J.CtA. 

3090 J.CtA. 

3091  J.CtA. 

3092  J.  a.  A. 

3093  J.  a.  A. 

3W4  J.CtA. 

3095  J.CtA. 

3096  J.CtA. 

3097  J.CtA. 

3098  J.  a.  A. 

^  J.CtA. 

IJOO  J.CtA. 

3101 J.  a  A. 

3  02 J.CtA. 

3103  J.  Ct  A. 

3104 J.  a.  A. 

3105 J.  a.  A. 

3106  J.CtA. 

3107  J.CtA. 

3108  J.CtA. 

3109 J.CtA. 

3110  J.  Ct  A. 

3111  J.CtA. 

3112 , J.  Ct.  A. 

3113  ...» J. a. A. 

3114  J.CtA. 

3115 J.  a.  A. 

3121-3125,  omitted,  see  note J.  Ct  A., 

3133,  repMled  as  obsolete,  see  note J.  Ct.  A., 

3134,  omitted 

3135  .J.  a.  A., 

3136  J.Ct.A. 

3137  J.CtA. 

3138  J.  a.  A. 

3139  J.CtA. 

3140 J. a. A. 

3141 J.  a.  A. 

3142  J.  Ct  A. 

3143  J.  a.  A. 

3144  J.  a.  A. 

3145  J.  a.  A. 

3146  J.  a.  A. 

3147  J.CtA. 

3148  J.  a.  A. 

3149  J.  a.  A. 

3150  J.CtA. 

3151 J.  a.  A. 

3162  J.Ct.A. 

3153  J.  a.  A. 

3154  J.  a.  A. 

3155  J.  a.  A. 

3156  J.CtA. 

3167  J.Ct.A. 


§444. 
$446. 

446. 

447. 

314. 

315. 

316. 

317. 

318. 

321. 

319. 

322. 

323. 

346. 

346. 

347. 

348. 
$349. 
$350. 
$361. 
1 362. 
$353. 
$354. 
$355. 
$356. 
$367. 
$358. 
$359. 
$36a 
$361. 
$362. 
$363. 
$364. 

365. 

366. 

367. 
$368. 
{369. 
§370. 
8371. 
$372. 
§373. 

374. 

375. 

376. 
§377. 
§378. 

§  493,  schedule  of  repeals. 
§  493,  schedule  of  repeals. 
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3158  J.  a.  A.,  §  467, 

OXuUy    XSv  8Bu1^u06  ••••••••«••••••■••>•••■     «.• ••••••  J3I  •    X  •  Vy*  V^v*  ^^•j  9  #  tf  • 

3160,  2nd  sentence N.  Y.  P  Ct.  A.,  §  66. 

i)l.uU|    oQ  86uvCuC6 ••.•.•••«..••••••• ••«. 1\»    X  ■  vy*  v«/u«  a.**  x  OO* 

o1QU|   SUCXla  «y  SUJ)CrSG(19Q .•.•••..•^«    X.  1^*  V>Lft  jA..|  9  vXi 


•     ■     ■     « 


•     •     » 


3162  . 

3163  . 

3164  . 
3164a 

3165  . 

3166  . 

3168  . 

3169  . 

3170  . 

3171  . 

3172  . 

3173  . 

3174  . 

3175  . 

3176  . 

3177  . 

3178  . 

3179  . 

3180  . 

3181  . 

3182  . 

3183  . 

3184  . 

3185  . 

3186  . 

3187  . 

3188,  (Hnitted,  see  notes. 

3189,  1st  sentence,  omitted,  see  notes. 

3180,  2d  sentence 

wi  iHJ,  1st  sentence  ...«• 

vivU,  ^bQ  sentence.. 

3191  . 

3192  . 


•  •   •   • 


•  •   ■   • 


•  •••■•* 


.  N.  Y.  C.  Ct.  A.,  §  40. 
.N.Y.C.Ct.A.,|29. 
.  N.  Y.  C.  Ct.  A.,  I  42. 
.  N.  Y.  C.  Ct.  A.,  §  67. 

•  •■■•■■••««■•■•«■«■■«•    X^  a        Jl    •     ^.y*     ^^/ V*     ^^aa     V     ^F «    • 

•  •«««««Baaaa««»aa«a««a    X^   •        X     a     ^^  a     ^^  Va     A^a  a      Tm      %^^Jm 
aa«*aaB*aaa«*aa»*a*aa«    X^   •        X     a     ^^  a     ^^  Va     A^a*      JB     TXfi#» 

■  aa»aB«aa*a*aaa«aa««a«    X^   •        X     •     ^^  a     ^^^  Va     ^^a«      V     TXTX* 

NV   P   Of    A     i  *iQ 

•  •••■•aa»«a»a*«aB«aa*p    X^  •       X    a     ^^  a     ^.^  Va     ^^aa      W    TXXa- 

N.  Y.  C.  a.  A.,  §  30. 

a«aa»««a»a«*aa*««ap«aaX^a        Jia     ^^/  a     ^./  V  a     ^* «  tt      JK     ^^mt  m 

N.  Y.  C.  Ct.  A.,  §  60. 

NY  P  Pf    A     &  ^^ 

•  •••••a^aaaaasaaaaaaaa    X^   ■        X     •     ^V  •     ^^  Va     ^A«a      M     ^^  X  • 

■  •■••«a*«aaaaaaaa«aa»a    X^  •       X     a     ^./a     V^  Va     ^A**     X      jCw* 

•  ••aa«a«aaaa«a*a9aa«aa    X^   a        A     a     ^.^  •     ^W*     ^^aa      S     Ts  (    • 
«a«a«aaaaaaaaaaa»aaaaa    X^   •        X     a     V./*     ^^  V  •     ^*«*      ^     Tk^9« 

■  ■aaaaaaa»a««aa*a«aa*a    X^   a        X    a     V.^*      ^VVa     ^A*  |      JK     TZ47« 
aa*aaaaaaaaa*aa«aa«a«a    X^   •        A     a     V.^*     ^^Va     A^as      jK     \^K^  m 

NY  P  Pt    A     R  «i1 

•  •■•a««aaaaa«a»aaa«a«a    X^   a        X     a     \m/ •      V^l/a     ^&a|      V     V^  a 

■  aaaaaaaaaaaaaaaaaaaa*    X^   a        X    a     ^^/a      ^^  va     «^a  a       jl     V^^9a 

NY    P    Pt     A       &  'U 
•       X    a     ^y*     V>/va     Xlk*ft     31     ^^Xa 

N.  Y.  C.  Ct.  A.,  §  55. 

•  aaaaaaaaaaaaaaaaaaaaa   X^  a       X    •     Vi^a     ^^Va     AA.aa     V     t^^#a 

. . . .  N,  Y.  C.  Ct.  A.,  §§  68,  69. 
. . . .  N.  Y.  C.  Ct.  A.,  §§  69-72. 
....N.Y.C.Ct.A.,§72. 
...N.Y.C.Ct.A.,  §73. 
...N.  Y.  C.Ct.  A.,  §78. 

....N.Y.C.Ct.A.,§74. 

...N.Y.  C.Ct.  A.,  §78. 

.  .  .  .  JN .  Y .  L/.  v>t.  A.,  §  75. 

...N.Y.C.Ct.A.,  §76. 

N.  Y.  C.  Ct.  A.,  §  77. 


3193  . 

3194  . 
3194a 

3196,  repealed  as  obsolete,  see  note J.  Ct.  A.,  §  493,  schedule'of  repeals. 

3197,  repealed  as  obsolete,  see  note J.  Ct.  A.,  §  493,  schedule  of  repeals. 

3198,  repealed  as  obsolete,  see  note J.  Ct.  A.,  §  493,  schedule'of  repeals. 

3199,  repealed  as  obsolete,  see  note J.  CU  A.,  §  493,  scheduletof  repeals. 

3200  (Tr.  by  L.  1920,  ch.  517) Utica  court  act  (L.  1882,  ch.  103) 

§35a. 

3201  (Tr.  by  L.  1920,  ch.  517) Utica  court  act  (L.  1882,  ch.  103), 

§5a. 

3202,  repealed  as  obsolete,  see  note J.  Ct.  A.,  §  493,  schedule  of  repeals. 

3203,  repealed  as  formerly  superseded,  see  note J.  Ct.  A.,  §  493,  schedule  of  repeals. 

3204,  repealed  as  formerly  superseded,  see  note J.  Ct.  A.,  §  493,  schedule  of  repeals. 

3205,  repealed  as  formerly  superseded,  see  note J.  Ct.  A.,  §  493,  schedule  of  repeals. 

3206,  repealed  as  formerly  superseded,  see  note J.  Ct.  A.,  §  493,  schedule  of  repeals. 

3207,  repealed  as  formerly  superseded,  see  note J.  Ct.  A.,  §  493,  schedule  of  repeals. 

3206,  repealed  as  formerly  superseded,  see  note J.  Ct.  A.,  §  493,  schedule  of  repeals. 

3209,  repealed  as  formerly  superseded,  see  note J.  Ct.  A.,  §  493,  schedule  of  repeals. 

3210,  repealed  as  formerly  superseded,  see  note J.  Ct.  A.,  §  493,  schedule  of  repeals. 

'^"11,  repealed  as  formerly  superseded,  see  note J.  Ct.  A.,  §  493,  schedule  of  repeals. 

12,  r^)ealed  as  formerly  superseded,  see  note J.  Ct.  A.,  §  493,  schedule  of  repeals. 

13,  repealed  as  formerly  superseded,  see  note J.  Ct.  A.,  §  493,  schedule  of  repeals. 

14,  repealed  as  formerly  superseded,  see  note J.  Ct.  A.,  §  493,  schedule  of  repeals. 

18,  repealed  as  obsolete,  see  note J.  Ct.  A.,  §  493,  schedule  of  repeals. 

2S,  repesiled  as  formerly  superseded,  see  note J.  Ct.  A.,  §  493,  schedule  of  repeals. 

!24,  repealed  as  formerly  superseded,  see  note J.  Ct.  A.,  §  493,  schedule  of  repeals. 

25,  repealed  as  formerly  superseded,  see  note J.  Ct.  A.,  §  493,  schedule  of  repedls. 

25a,  repealed  as  formerly  superseded,  see  note J.  Ct.  A.,  §  493,  schedule  of  repeals. 

26,  repealed,  see  note J.  Ct.  A.,  §  493,  schedule  of  repeals. 

27  (Tr.  by  L.  1920,  ch.  434) Rochester  charter   (L.   1907,   ch. 

755),  §  524a. 
^,  see  note J.  Ct.A.,  §  493,  schedule  of  repeals. 
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TABLE  SHOWING  DISTRIBUTION  OF 


.  / 


CODE  CIV.  PROC. 

Section. 
3228,  1st  paragraph,  subd.  1,  subd.  2,  1st  sentence. 


•   ■  • 


•   ■  ■ 


■  «•■■• 


■   •  •   »  • 


•   •  ■ 


■  •  ■ 


■  •   * 


■  •  • 


•  •  •  • 


•  ■   ■ 


«   •   • 


•   «■■«« 


Om60|   SUDCI*  ^09 •• 

3228y  subd.  3,  1st  sentence 

3228,  subd.  3,  2d  sentence 

3228,  subd.  4,  1st  sentence 

3228,  subd.  4,  as  to  limitation  of  costs .... 
3228,  subd.  5,  except  last  sentence 

3228,  subd.  5,  last  sentence 

3229,  1st  sentence 

3229,  except  1st  sentence 

3230 

3231   ..... 

OZivku 

omSo   ..... 

O^Un 

^JSHjO 

O^btJO 

Om57 

o^oo 

dllMv 

3240 

3241  

3242 

3243 

ij^nrx. 

3245   

%i^rif^     ..... 

3247 

3248 

3249,  omitted  as  covered  by 

3250  

3251, 

3251, 

3251, 

3251, 

3251, 

3251, 

3251, 

3252 

3253 

3254 

3265, 

3255, 

3256, 

3256, 

3256, 

3257 

3258 

3258, 

3259 

3260 

3261 

3262, 

3262, 

3263 

3264 

3265 

3266 

3267 

3268 

3269. 


subds.  1-3,  except  paragraphs 

graph  11  of  subd.  3 

subd.  3,  paragraph  8 

subd.  3,  paragraph  9 

subd.  3,  paragraph  10 

last  paragraph  of  subd.  3. . . . 
subd.  4 . . 
subd.  5. . 


•  •■••• 


«   •  •   ■ 


■   •   ■ 


8-10 


•  •  •   • 


and 


except  as  to  city  court  of  New  York 
so  far  as  applicable  to  city  court  of  New 

except  last  sentence 

1st  part  of  last  sentence  (Tr.  by  L.  1920j 
last  sentence,  in  part 


•   ■   ■  • 


•   »  • 


•  •   •  ■ 


as  far  as  applicable  to  justice  courts 


«■•••■ 


•  •••••* 


■  •  •  •  ■ 


•  •■••■••■*■ 


•  ••■•• 


except  3d  sentence 
3d  sentence 


•   ■«••■••■ 


•  •  ■ 


■   •••*»• 


■   •  • 


•  «  •   » 


•  •  ■ 


•  •  • 


•  »   ■  • 


•   ■   •  •  • 


■   •  •   •  ft 


•   •   •   • 


•   ■  •  •  • 


•   •   •   • 


•  •  •  » 


•  ••••■•• 


^970 
31971 

O^vf  w      •■     «     •••••■«»••••« 

3272,  as  far  as  applicable  to  justice  courts 

3273,  so  far  as  applicable  to  justice  courts 
3274   

3274,  as  far  as  applicable  to  justice  courts : 


•  •  • 


■   •  • 


part  of 


•  •••••• 

•  •••••» 
■   •■•■•  • 

•    •■•••■ 

York .... 
ch.  842) . 


•  •   •  » 


•  •  •   » 


■  •■■•■ 


«•••■«• 


•  •  •   •  • 


•   •  •  • 


•   »•••■• 


...C.  P.  A.,  §1470,  Ist  paragraph, 
subd.  1,  subd.  2,  1st  sentence. 

. . .  C.  P.  A.,  §  1473. 

...C.    P.    A.,    §1470,   sbuds.    3-10. 

...C.  P.  A.,  §1471. 
....C.  P.  A.,  §  1470,  subd.  11. 
...C.  P.  A,,  §1472. 
...C.  P.  A.,  §1474. 

C.  P.  A.,  §  1475,  last  clause. 

C.  P.  A.,  §  1475,  Ist  dause. 

....C.  P.  A.,  §1476. 
....C.  P.  A.,  §  1477. 

...C.  P.  A.,  §1479. 

C.  P.  A.,  §  1482,  Ist  sentence. 

C.  P.  A.,  §  1482,  2d  sentence. 

C,  P.  A.,  §  1483. 

....C.  P.  A.,  §  1484. 
. . .  .C.  P.  A.,  §  1486. 
....C.  P.  A.,  §1489. 
...C.  P.  A.,  §1490. 
...C.  P.  A.,  §  1491. 
....C.  P.  A.,  §1492. 

....  v/.  Jr  •  ^V.,  9  1.4«74. 
....  Vy.  X  .  A»j   y  14t7d. 

...C.  P.  A.,  §1496. 
....C.  P.  A.,  §  1497. 

C.  P.  A.,  §1498. 

...C.  P.  A.,§  1500. 

C.  P.  A.,  §1481. 

...C.  P.  A.,  §  1502. 
C.  P.  A.,  §  205. 
C.  P.  A.,  §  1503. 
para- 

...  I V/.  X  .  'A..,  X  XOi/4. 
....  V/.  X  .  A'j  ^  XOU«l. 

....C.  P.  A.,  §1505. 

C.  P.  A.,  1 1507. 

....N.  Y.  C.  Ct.  A.,  §64. 

.  .  .  .  Vy.  X  .  A.,  X  lOUo. 
.  .  .  .  V/.  X  .  A..,  §  -idlU. 

....C.  P.  A.,  §  1512. 

.  .  .  ,\jm   Jr.  A..,  X  lulo. 

...C.  P.  A.,  I  1514. 

...  .  v>.  ir.  A..,  y  xOxD. 

N.  Y.  C.  Ct.  A.,  §63. 

.,..C.  P.  A.,  §1518. 

Insurance  1.,  §  182a. 

.  .  .  .\j.  Mr»  A.f  9  «5oO. 
.  .  .  .  v^.  Jl  •  A.,  X  lulo. 

...C.  P.  A.,  I  1517. 
. . . .  J.  Ct.  A.,  §  319. 

...C.  P.  A.,  §  1519. 
....C.  P.  A.,  §1511. 
...C.  P.  A.,  §1521. 
...C.  P.  A.,  §  1532. 
....C.  P.  A.,  §1533. 
...C.  P.  A.,  §  1534. 
...C.  P.  A.,  I  1535. 

...C.  P.  A.,  §1536. 

.  .  .  .  v>.  ir.  A..,  y  Looi* 
....  vy.  X  •  A..f  y  luoo. 

C.  P.  A..  §  1522, 1st  paragraph  and 

subd.  A. 
. .  .C.  P.  A.,  §  1522,  subd.  B,  subds. 

5-7. 
..  ..C.  P.  A.,  I  1522,  subd.  8. 

....  vy.  X  .  Amf  y  lOiuO. 

C.  P.  A.,  §  1524. 

J.  Ct.  A.,  §  315,  in  part. 

....  C.  P.  A.,  §  1525. 

J.  Ct.  A.,  §  315,  in  part. 

....C.  P.  A.,  §1526. 

J.  Ct.  A.,  §  315,  in  part. 
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SECTIONS  OF  CJODE  OF  CIVIL  PROCEDURE 

CODE  CIV.  PROC. 
Section. 

3275,  except  Ist  sentence  (omitted  as  unnecessary) C.  P.  A.,  §  1527. 

3275,  so  far  as  applicable  to  justice  courts J.  Ct.  A.,  §  315,  in  part. 

3277 a  P.  A.,  I  1529. 

1VAs%7        »••■■••••••••«■■••**••*«■••««*•••••«••••*••••••■■  X^a     X    •    Sm.»f     V     A  ^KJ\r  • 

3279,  last  clause C.  P.  A.,  1 191,  last  sentence. 

3287  C.  P.  A.,  1 1565. 

3287,  as  to  county  clerks  and  registers  (Tr.  t>y  L.  1920,  ch.  921)  County  L.,  1 178. 

3292  . 

3293  . 

3294  . 

3296  . 

3297  . 

3298  . 


■  •  •  •  ■ 


•  •««••■•«••«••  Vy*  X^ •  ^^*^  9    x€^JV« 
«•«•«••«■•••■•  ^^«  X^  •  4A»«  S  X  jC^y* 

..C.  P.  A..  S147. 
C.  P.  A.,  1 1545. 
. .  .C.  P.  A.|  1 1546. 


•    *    •    • 


•  •■••••■•••••■•••■•••■a   ■••••■«• 


3298  (Tr.  by  L.  1920,  ch.  931) Public  officeirs  I.,  §  68a. 

^^vSTC^    «  ■  •  •••••■■•«••••••••••■••••«•«••••«■«•■■•■■•■•«••  ^^«  X  •  ^^as  JK  X^J^^v* 

^(90^M^    *  •  •  •••«••••••«•«••••■•••••••■*••••■•■••••••••••••  Vi^a   X^  «  ^&*»   a  X^MJ^a 

3301,  except  last  two  paragrai^ C.  P.  A.,  §  1553,  except  part  of  1st 

paragraph. 

3301,  last  two  paragn^dts C.  P.  A.,  1 170. 

3302  C.  P.  A.,  J  1553,  part  of  1st  para- 

(miph. 
3304,  in  part C.  P.  A.,  §  1554,  except  subds.  11, 

13. 
3304,  in  part  (Tr.  l^  L.  1920,  ch.  921) County   1.,    §  174,   except  subds. 

22   23. 
3305  C.  p!  a.,  §  1554,  subd.  13. 

3305  (Tr.  by  L.  1920,  ch.  921) County  1.,  §  174,  subd.  22. 

3305a  (Tr.  by  L.  1920,  ch.  931) Public  officers  I.,  §  66a. 

3306  C.  P.  A.,  §  1555. 

3306  (Tr.  by  L.  1920,  ch.  921) County  I.,  f  175. 

3307,  Ist  paragraph,  and  subds.  1-17,  22,  23 C.  P.  A..  §  1558. 

3307,  subds.  18,  20,  21  (Tr.  by  L.  1920,  ch.  921) County  1.,  §  185a. 

3307,  subd.  19,  onutted  as  obsolete,  see  note C.  P.  A.,  §  1558. 

3308,  superseded,  see  note C.  P.  A.,  §  1558. 

3310  C.  P.  A.,  §  1560. 

3311 Surr.  Ct.  A.,  §  30,  subd.  2. 

3311,  except  last  clause C.  P.  A..  §  1544. 

3312,  as  to  deputy  sheriffs  (Tr.  by  L.  1920,  ch.  921) Ck)unty  1.,  §  185b. 

3312,  80  far  as  relating  to  constables  (Tr.  by  L.  1920,  ch.  927) . .  Town  1.,  §  85. 
3313  C.  P.  A.,  §  1542. 

3314,  except  as  to  trial  jurors  (Tr.  by  L.  1920,  ch.  920) Code  crim.  proc,  §  267a. 

3314,  except  as  to  grand  jurors  (Tr.  by  L,  1920,  ch.  938) Judiciary  1.,  {  749h. 

3315  (Tr.  by  L.  1920,  ch.  938) Judiciary  L,  §  749i. 

3317,^  except  reference  to  citation,  and  last  sentence C.  P.  A.,  §  1551. 

3317,  in  part Surr.  Ct.  A.,  §  287. 

^^'0x^7    «  •'  ••«••■■•«*••■•««■••••*••«•■«••«••■■»■•■«••■■•»  ^^«  x^  •  jtMk*  m  jK  Xi^^r^y* 

3320,  Ist  two  sentences ^  . .  C.  P.  A.,  §  1547. 

3320,  3d  sentence,  except  as  to  executors  and  administrators .  C.  P.  A.,  f  1549. 

3320,  3d  sentence,  in  part Surr.  Ct.  A.,  {  286. 

3320,  except  1st  three  sentences C.  P.  A.,  §  1548. 

3321  C.  P.  A.,  §  1561. 

"•*22,  subd.  1 J.  Ct.  A.,  I  324. 

22,  subd.  2 J.  Ct.  A.,  §  325. 

23,  except  subd.  1,  last  sentence J.  Ct.  A.,  §  326. 

23,  subd.  1,  last  sentence J.  Ct.  A.,  §  333. 

24   J.  Ct.  A.,  §  327. 

25 J.  Ct.  A.,  §  328. 

28  J.  Ct.  A.,  §  a29. 

27  J.  Ct.  A.,  5  330. 

28  J.  Ct.  A.,  J  331. 

29  J.  Ct.  A.,  J  332. 

30,  substituted  for  by C.  P.  A.,  §  1566. 

•»,  substituted  for  by  (See  L.  1920,  ch.  921) Ckjunty  1.,  §  179. 

(x,  onuvvefi,  see  nove  ••.•.•.•..•......•«•••.•.......•.  v^.  &  .  a.,  ^  luoo. 

»la  (Tr.  by  L.  1920,  ch.  988) Judiciary  1.,  §749j 
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CODE  CIV.  PROC. 
Seetkm. 

3332,  so  far  as  applicable  to  justice  courts J.  Ct.  A.,  §  334. 

3882|  as  to  sections  transferred  from  code  ci^.  proc.,  to  county 

1.  (Tr.  by  L.  1920,  ch.  921) County  L.  §  180. 

3332a C.  P.  A.,  §  1556,  Ist  paragraph. 

3332a  (Tr.  by  L.  1920,  ch.  921) County  l,  §  174,  subd-  23. 

3332b,  1st  paragraph  and  subds.  1-10,  12-15,  17,  18,  20,  25, 

32-36,  39 C.  P.  A.,  §  1557. 

.3332b,  Ist  paragraph  and  subds.  7-9, 11,  16, 1^26,  2^-31,  33, 

34,  36-38  (Tr.  by  L.  1920,  ch.  921) County  1..  (  176. 

3332c  (eiven  aa  3333c  in  note,  but  3332c  evidently  intended).C.  P.  A.,  fi  1556,  2d  paragraph. 
3332c  (given  as  3333c  in  note,  but  3332c  evidently  mtended)  (Tr. 

by  L.  1920,  ch.  921) County  1.,  §  174,  subd.  23. 

3332d  (Tr.  by  L..1920,  ch.  921) County  L,  $  177. 

3333  C.  P.  A.,  §  4,  2d  sentence. 

3333  (Tr.  by  L.  1920,.  ch.  917) General  construction  1.,  §  11a,  Ist. 

sentence. 

3334  C.  P.  A.,  §  5. 

3334  (Tr.  by  L.  1920,  ch.  917) General  construction  1.,  §  46a. 

3335 C.  P.  A.,  i  4,  1st  sentenoe. 

3335  (Tr.  by  L.  1920,  ch.  917) General    construction     L,     i  lla» 

last  sentenoe. 
3386  C,  P.  A.,  §  6,  see  note, 

3336  (Tr.  by  L.  1920,  ch.  917) General  construction  1.,  i  18a 

3337 C.  P.  A.,  §  6. 

3337  (Tr.  by  L.  1920,  ch.  917) General  construction  I.,  1 16a. 

3338  ~  ~ 
3339 
3340 
3341 
3342 
3343 
3343 
3343 
3343 
3343 
3343 
3343 
3343 
3343 
3343 
3343 
3343 
3343 
3343 
3343 
3343 
3343 
3343 
3343 
3343 
3343 
3344 
3345 
3347 
3347 
3347 
3347 


•  •  •  •  • 


3347 
3347 
3348 
3349 
3351 
3352 
3352 
3354 
3355 
3356 


C.  P.  A.,  §  19^  Ist  sentenoe. 

. .  .C  p.  A.,  §  1574. 

•     ••••••••■••••■•■••••■■•■•■•■•••■■•••••■•■••••••a   V^*      A     •     «ASft      jl  .  f    X  • 

subd-  2 J.  Ct.  A.,  §  463. 

subd.  2  (Tr.  by  L.  1920,  ch.  917) General  construction  1.,  1 28a. 

subd.  3  (Tr.  by  L.  1920,  ch.  917) General  construction  1.,  $26.     * 

OUv^Aa     jE  •    ■•     •     •••«•••••■•••«••«•«««■«•»■•«••••••••••  ^y*     Jt  •    ^A«ft    V     I  I    DUi^^X*     X« 

BlwlXjft*     ^  ■     ■«     •     ••••■•■•■••■•«••«••••■■«••••••••&««■«•  ^^«     A^  •    «A*A     X     ■  •     DU^I^^Jm     40* 

subd.  9 J.  Ct.  A.,  §  489. 

subd.  9  (Tr.  by  L.  1920,  ch.  917) General  construction  I.,  i  37a. 

subd.  10 J.  Ct.  A.,  §  490. 

subd.  10  (Tr.  by  L.  1920,  ch.  917) General  construction  1.,  i  25a. 

subd.  11 J.  Ct.  A.,  §  487. 

subd.  13 C.  P.  A.,  I  7,  subd.  6. 

subd.  13  (Tr.  by  L.  1920,  ch.  917) General  construction  L,  §  26a. 

subd.  14 : C.  P.  A.,  §  7,  subd.  6. 

subd.  16  (Tr.  by  L..  1920,  ch.  917) General  construction  1.,  §  20a. 

subd.  18 C.  P.  A.,  §  7,  subd.  7. 

subd.  19,  in  part  (Tr.  by  L.  1920,  ch.  917) General  construction  1.,  1 33a. 

subd.  19,  in  part  (Tr.  by  L.  1920,  ch.  917) General  construction  1.,  $  53a. 

subd.  20 C.  P.  A.,  §  7,  subd.  8. 

subd.  20,  in  part  (Tr.  by  L.  1920,  ch.  917) General  construction  L,  §  20b. 

onuLieci  as  covereu v^.  a  .  a.,  y  '■■. 

Cp    A      &  Q 

mMm   ^M*a  V  •    a    •   •    9    •    ••>••••■•■«•«••«••■•■.••••«•••••••■■•  ^y*    X  •    «&•■    M   X  W  f  «• 

see  note '. C.  P.  A.,  1 165. 

subd.  1  (Tr.  by  L.  1920,  ch.  933) Prison  1.,  {  269o. 

subd.  1,  (see  note  L.  1920,  ch.  933) Prison  1.,  §§  22,  23,  361,  364,  365» 

369a   369b   3i69c. 

subd.  7,  4th  sentence  (Tr.  by  L.  1920,  ch.  938) Judiciary  1.,  $'749k. 

subd.  7,  last  sentence  (Tr.  by  L.  1920,  ch.  920) Code  crun.  proc.,  §  229k. 

substituted  for  l^ C.  P.  A.,  {  1560,  in  part. 

subd.  1  (Tr.  by  L.  1920,  ch.  920) Code  crim.  proc.,  §  229k. 

substituted  for  by C.  P.  A.,  §  1569,  in  part. 

substituted  for  by C.  P.  A.,  S  1573. 

^  ~  A.,  1 1576. 


substituted  for  by C.  P. 

omitted  as  obsolete 

omitted  as  obsolete 

3357  (Tr.  by  L.  1920,  ch.  923) Condemnation  1.,  i  1. 

3358  (Tr.  by  L.  1920,  ch.  923) Condemnation  1.,  i  2. 

3359  (Tr.  by  L.  1920,  ch.  923) Condemnation  1.,  1 3. 

3360  (Tr.  by  L.  1920,  ch.  923) Condemnation  1.,  §  4. 


>•• 


CJODE  CIV.  PROC. 
Section. 

3361  (Tr.  by  L.  1920, 

3362  (Tr.  by  L.  1920 

3363  (Tr.  by  L.  1920 

3364  (Tr.  by  L.  1920; 

3365  (Tr.  by  L.  1920 

3366  (Tr.  by  L.  1920 

3367  (Tr.  by  L.  1920! 

3368  (Tr.  by  L.  1920; 

3369  (Tr.  by  L.  1920, 

3370  (Tr.  by  L.  1920 

3371  (Tr.  by  L.  1920! 
8372  (Tr.  \iy  L.  1920, 

3373  (Tr.  by  L.  1920 

3374  (Tr.  by  L.  1920 

3375  (Tr.  by  L.  1920 

3376  (Tr.  by  L  1920 

3377  (Tr.  by  L.  1920 

3378  (Tr.  by  L.  1920 

3379  (Tr.  by  L.  1920 

3380  (Tr.  by  L.  1920 

3381  (Tr.  by  L.  1920 

3382  (Tr.  by  L.  1920 

3383  (Tr.  by  L.  1920 

3384  (Tr.  by  L.  1920 


SECTIONS  OF  CODE  OF  CIVIL  PROCEDURE 


ch.  923) Condemnation 

ch.  923) Condemnation 

ch.  923) Condemnation 

ch.  923) Condemnatioh 

ch.  923) Condemnation 

ch.  923) Condenmation 

ch.  923) Cbndemnation 

ch.  923) ^ Condemnation 

ch.  923) Condemnation 

last  sentence. 

ch.  923) Condemnation 

ch.  923) Condemnation 

ch.  923) C(mdannation 

ch.  923) C(mdemnation 

ch.  923) C(mdemnation 

oh.  923) Condemnation 

ch.  923) Condemnation 

ch.  928) Condenmation 

ch.  923) Condemnation 

ch.  923) Condemnation 

ch.  923) Condemnation 

ch.  923) Condemnation 

ch.  923) Condemnation 

ch.  923) Condemnation 

ch.  923) (}ondenmati(m 

ti?ii 


K  1 5. 

1>  i  6. 

L,  1  7. 

U  1 8. 

1.,  1 9. 

1.,  S  10. 

1.,  1 11. 
1.,  i  12. 

1.,     §13, 

1.,  S  14. 

1.,  i  15. 

i,  i  16. 

I.,  { 17. 

1.,  1 18. 

1 ,  i  19. 

1.,  1 20. 

l.i  1 21. 

lJ22. 

1.,  {  23. 

L,  §24. 

I.,  §  25. 

1.,  §  26. 

1.,  §  27. 

I.,  §  29. 

except 


SPECIFIC  REPEALS  OF  SECTIONS  OF  CODE 

OF  CIVIL  PROCEDURE 


OODE  CIV.  PROC.  REPEALING  ACT 

Section 

aU  C.  P.  A.,  §  1539. 

4A,  aofaraaidAtugtocriiniiialprooeedincpB L.  1920,  ch.  020. 1 8. 

45,  so  far  as  relating  to  criminal  prooeedin^B L.  1920,  oh.  920,  f  8. 

110  L.  1920,  ch.  933,  $4 

111  L.  1920,  ch.  924,  U 

118  L.  1920,  ch.  933,  i  4 

133  X.  1920,  eh.  933,  {  4 

134  L.  1920,  ch.  933,  44 

138-142  L.  1920,  ch.  933,  i  4 

149-166  L.  1920,  ch.  933,  }  4 

166  L.  1920,  ch.  920,  1 8 

167 L.  1920,  ch.  933,  }  4 

158 L.  1920,  ch.  933,  {  4 

160-171  L.  1920,  ch.  933,  {  4 

172-181  L.  1920,  ch.  921,  {  6 

181a L.  1920,  ch.  921,  $  6 

263-266  Ct.  a.  A.,  5  36. 

265a Ct.  a.  A.,  S  36. 

266-268  Ct.  a.  A.,  1 36. 

268a .Ct.  a.  A.,  J  36. 

26^281  Ct.  a.  A.,  i  36. 

281a  Ct.  a.  A.,  {  36. 

282-284 Ct.  a.  A.  J  36. 

•  •■••■••••••••••■•••••••■■•••■••••••••■•A  ^^  >    A  •  v^«  ^^v«  ^&*|  y  ^9JL« 


«  •  •  • 


•  •  •  ■ 


...JN.    X.  O.  \Jvm  A.,  y  ol. 


316-319 
319a  ... 

.319b  N.  Y.  Ct.  A.,  §  81. 

Z20-S3S  N.  Y.  Ct.  A.,  j  81. 

336-339  N.  Y.  Ct.  A.,  1 81. 

339a  N.  Y.  Ct.'A.,  S  81. 

360-362  L.  1920,  ch.  938,  $  6. 

426,  subd.  3 L.  1920,  ch.  933,  f  4. 

623,  last  sentence L.  1920,  ch.  920, 1 8. 

727  L.  1920,  ch.  567,  $  2. 

744a L.  1920,  ch.  929,  f  2. 

746  L.  1920,  ch.  929,  f  2. 

750 L.  1920,  ch.  929,  §  2. 

762  L.  1920,  ch.  929,  1 2. 

763  L.  1920,  ch.  929, 1 2. 

790 L-  1920,  ch.  920,  f  8. 

841b  (as  added  by  L.  1913,  ch.  228) L.  1920,  ch.  919,  §  3. 

961  Surr.  Ct.  A.,  §  318. 

982a  L-  1920,  ch.  930,  |  3. 

1065  1'.  1920,  ch.  938,  |  6. 

1064-1066  L.  1920,  ch.  938,  1 6. 

1068-1071  L.  1920,  ch.  938,  1 6. 

1163-1166  L.  1920,  ch.  938,  §  6. 

1167-1176 li.  1920,  ch.  938, 1 6. 

1191   L.  1920,  ch.  938,  |  6. 

1246  L.  1920,  ch.  921,  1 6. 

1246a,  except  8th-14th  sentences L.  1920,  ch.  921, 1 6. 

1248 L.  1920,  ch.  938,  §  6. 

1249  L.  1920,  ch.  938,  §  6. 

1404a  L.  1920,  ch.  934,  §  2. 

1690-1693  L.  1920,  ch.  930,  §  3. 

1696-1607  L.  1920,  ch.  930,  |  3. 

1609-1626  L.  1920,  ch.  930,  |  3. 

1627,  subd.  3 L.  1920,  ch.  918, 1 2. 

1638-1669  L.  1920,  ch.  930,  |  3. 

1676,  as  to  dower L.  1920,  ch.  930,  1 3. 

1680,  as  to  dower L.  1920,  ch.  930,  1 3. 

1685,  as  to  dower L.  1920,  ch.  930, 1 3. 

1779  L.  1920,  ch.  916,  §  2. 

Ixflll 


SPECIFIC  REPEALS  OF  SECTIONS  OF  CODE  CIVIL  PROC. 

CODE  CIV.  PROC.  REPEALING  ACT 

Seetion. 

1780 L.  1920,  ch.  916,  §  2. 

1809  L.  1920,  ch.  915,  I  8. 

1812 L.  1920,  ch.  915,  §  S. 

1813  L.  1920,  ch.  916,  {  8. 

1814-1821  L.  1920,  ch.  919,  §  3. 

1822  Suit.  Ct.  A.,  S  318. 

1822 L.  1920,  ch.  919,  §  3. 

1823-1836  L.  1920,  ch.  919,  §  3. 

1836a L.  1920,  ch.  919,  §  3. 

1837-1842 L.  1920,  ch.  919,  §  3. 

1844-1858  L.  1920,  ch.  919,  1  3. 

1860-1867  L.  1920,  ch.  919,  §  3. 

1869 L.  1920,  ch.  919,  f  3. 

1870 L.  1920,  ch.  919,  |  3. 

1880-1886  L.  1920,  ch.  931,  §  4. 

1887 L.  1920,  ch.  921,  §  6. 

1887  L.  1920,  ch.  931,  §  4. 

1888-1892  L.  1920,  ch.  931,  §  4. 

1899  (reads  1819) L.  1920,  ch.  920,  §  8. 

1900 L.  1920,  ch.  924,  §  *. 

1901 L.  1920,  ch.  924,  §  4. 

1902-1906  h.  1920,  ch.  919,  §  3. 

1919-1924  L.  1920,  ch.  915,  §  8. 

1947  L.  1920,  ch.  394,  §  2. 

1957-1960  L.  1920,  ch.  932,  §  3. 

1977-1981  (evidentiy  intended,  reads  1877-1981) L.  1920,  ch.  932,  §  3. 

1986,  last  sentence L.  1920,  ch.  918,  §  2. 

2231-2265  J.  Ct.  A.,  §  493. 

230^2319 L.  1920,  ch.  930,  §  3. 

2387-2408 L.  1920,  ch.  930,  §  3. 

2408a  L.  1920,  ch.  930,  $  3. 

2409  L.  1920,  ch.  930,  §  3. 

2410  • L.  1920,  ch.  924,  1 4. 

241^2415  L.  1920,  ch.  924,  §  4. 

2472-2664  Surr.  Ct.  A.,  §  318. 

2664a  Surr.  Ct.  A.,  §  318. 

2665-2771  Surr.  Ct.  A.,  §  318. 

2861-3116 J.  Ct.  A.,  §  493. 

3133-^158 J.  Ct.  A.r  §  493. 

OXOv  wXw*  •«•••»■■•■■•«•••••••••••••«•••••••••••••«  X^  •  X  •  \^a  V^v*  ^V*y  X  OX* 

wX^^TCCIp   •  •■••••■••••••«•••••■•«•••••••••«•••••*•••■•  •  X^  •  X  •  ^^«  ^^v*  «*••  y  OX* 

OX^J^^         m     m     •••••••«••••••••••••••••••••«««•«««•■•••••••  X^  •       X   •     ^^«     \^ll«     ^Xaa      JK    OXt 

vx\j^^     •  •  ■•••«•••■•••■•*•••••••••••••••••••••••••••••  x^  ■    X  ■  v.y»  v^i/a  x^*«   X  ox* 

vX\^^^     ^9XS^C      •••■•••••••••••••••••«•«•••••««•«••••••••  X^  •     X  •    ^^  •    ^./v*   X\»»    si  ox* 

vXl^SCv      •••••••••••■•••«•••■«••••••••*«•••■■■■•••«•••  X^  •     X  •    ^^a    ^^v»    AAB*    y  ox*  * 

3196-3199  J.  Ct.  A.,  §  493. 

3200  L.  1920,  ch.  517,  §  2. 

3201   L.  1920,  ch.  517,  §  2. 

3202-3214  J.  Ct.  A.,  §  493. 

3218  J.  Ct.  A.,  1 493. 

3223-3225  : J.  Ct.  A.,  §  493. 

3225a  J.  Ct.  A.,  §  493. 

3226  J.  Ct.  A.,  §  493. 

3226  L.  1920,  ch.  434,  §  2. 

3227  L.  1920,  ch.  434,  1 2. 

3256,  let.  part  of  last  sentence L.  1920,  ch.  842,  1 2. 

3312,  so  far  as  relating  to  constables L.  1920,  ch.  927,  |  2. 

3314,  except  as  to  tri^  jurors L.  1920,  ch.  920,  §  8. 

3322-3329  J.  Ct.  A.,  S  493. 

3331a  L.  1920,  ch.  938,  f  6. 

3333-3337  L.  1920,  ch.  917,  1 3. 

3343,  subds.  2,  3,  9,  10,  13,  16,  19 L.  1920,  ch.  917,  |  3. 

3347,  subd.  7 L.  1920,  ch.  938,  }6. 

3367-3384  Condemnation  1.  (1920,  ch  923),  §  28. 

lilz 


TABLE  SHOWING  DISTRffiUTION  OF  SECTIONS 

OF  CHAPTER  XVIH 

OF  THE  CODE  OF  CIVIL  PROCEDURB,  RELATING  TO  SURROGATES'  COURTS,  BT 

THE  REVISION  OF  THAT  CHAPTER  BT  L.  19U,  CH.  44S 

Embodied 
Ori^^nal  inieviMd 

wetions  ■eetloai 

2472     2510 

2472a  Repealed  except  as  found  in 2510 

2473     2513 

2474  Repealed.    Rewritten  into 2512 

2475  2514 

2476  2616 

2477  2516 

2478 2517 

2479  Repealed. 

2480  Repealed. 

2481  2490,  2502,  2763 

2482  2769 

2483  2472 

2484  2478 

2485  2479 

2486  2480 

2487 2481 

2488  ; 2482 

2489 2483 

2490  2507 

2491  2508 

2492  : 2484 

2493  2485 

2494  2509 

2495  '. 2474 

2496  2476 

2497  2477 

2498  2486 

2499  2487 

2500  2488 

2501  Repeal,  except  as  found  in 2499 

2502  Repeal,  except  as  found  in 2486,  2499,  2552,  2719 

2503  2489,  2499 

2504  2504,  2506 

2505  Repeal.  Rewritten  into 2504 

2506  2505 

2507  ; 2473 

2608  2491 

2509  2491,  2502 

2509a 2492 

2510  2602 

2511  2476 

2612  2493,  2495 

2513  2496,  2600 

2613a 2494 

2614  2768 

2615  2522 

2616  Repeal.  Rewritten  into 2618 

2617    ; 2618 

2618  Repeal.    Rewritten  into 2490,  2611,  2624,  2629,  2660 

2619  Repeal.    Rewritten  into 2623 

2620     2626,  2629 

2621  Repeal.    Rewritten  into 2626 

2622  Repeal.    Rewritten  into 2626 

2523  Repeal.    Rewritten  into 2526 

2524  Repeal.    Rewritten  into 2628,  2629,  2630 

2626  Repeal.    Rewritten  into 2529,  2531 

2626  Repeal.    Rewritten  into 2625,  2629 

hx 


DISTRIBUTION  OF  SECTIONS  OF  CHAPTER  XVIII,  CODE  CIV.  PROC. 

Embodied 
OrippnaJ  in  reTiMd 

aeetiona 


2527  2530 

2528  Repeal.    Rewritten  into 2611,  2633 

2539  To  Judiciary  Law. 

2530  2534 

2531  Repealed. 

2532  , 2531 

2533 2619 

2534  2620 

2535  2532 

2536  Already  repealed. 

2537  2699 

2538  2770 

2539  2543 

2540  2544 

2541  2497 

2542  2498 

2543  2498 

2644  : 2545 

2545  2641,  2642,  2757 

2546  2536 

2547  2538 

2548  Already  repealed. 

2549  Already  repealed. 

2550  Repeal.    Rewritten  into 2648 

2551  2742 

2652  2549 

2553  2499,  2551 

2664  • 2653 

2555  ....  2664 

2556  Repwd.    Rewritten  into. . .  . . . . . . '.../,, . ............................... .2648,  2746 

2557  2744 

2558  Repe&l 2746 

2559  2743 

2560  Repeal 2743,  2751 

2561  2746 

2562 2747 

2663  2749 

2664  Repeal. 

2566  2762 

2566  .- 2752 

2567  2499,  2501 

2568  Repeal 2764  . 

2569  Repeal. 

2570  2754 

2571  Repeal. 

2572 2756 

2673  2766 

2574  2756 

2575  : 2758 

2576  2757 

2677 2759 

2578  2760 

2579  2657,  2761,  2762 

2680  2762 

2581     2769,  2762 

2582  Repeal 2657,  2560 

2583     2557 

2584     2557 

^-585     2764 

586     2763 

587     2763 

588  Repeal 2539 

589     2761 

600     2668 

691     2560 

502     2561 

i93     2662 

m     2568 

505     2576 

506     2582 

607     2677 

508     2678 

Inl 


DISTRIBUTION  OF  SECTIONS  OF  CHAPTER  XVIII,  CODE  CIV.  PROC. 

Snoocfiwl 
Original  in 

seotioiic 


2699  Repeal.    Covered  by 2574,2578 

2600 2579 

2601  2580 

2602 269S 

2603  2555 

2604 2556 

2605  2563,  2726,  2734 

2606  2549,  2584,  2725,  2734 

2607  258^ 

2608  2584 

2609  2585 

2610  2587 

2611  In  Dec.  Est.  Law. 

2612  Repeal.    Rewritten  into 2564,  2565,  2655 

2613  2626,  2693,  2605 

2614  Repeal.    Rewritten  into 260^ 

2615  26ia 

2616  2523,  2524,  2610 

2617  2511,  2618 

2618  2611 

2619  2543,  2544,  2612^ 

2620  Repeal.  Rewritten  into 2497,  2498,  2547,  2612,  2620 

2621  2613^ 

262;ia 2607 

2622  2614 

2623  2614,  262a 

2624  ConsoUdated  with 2615 

2625  Repeal. 

2626  Already  repealed. 

2627  Already  repealed. 

2628  In  Dec.  Est.  Law. 

2629  2621 

2630 262? 

2631  262^ 

2632  Consolidated  with 2623 

2633  In  Dec.  Est.  Law. 

2634  Repeal '. 2755 

2635  Repeal. 

2636  Repeal!  Rewritten  into 2625 

2637  Repeal. 

2638  2567 

2639  2628 

2640  Repeal.  Covered  by 2625 

2641  Repeal.  Covered  by 2566 

2642  2627,  2694 

2643 2605 

2644  2521,  2604 

2645  2605 

2646  Repealed. 

2647  Already  repealed. 

2648  Already  repealed. 

2649  Already  repealed. 

2650  Already  repealed. 

2651  Already  repealed. 

2652  Already  repealed. 

2653  Already  repealed. 
2653a  Repeal. 

2654  2765 

2655  Repeal 2511,  2525 

2656  2766 

2657  2767 

2658  Repeal. 

2659  Repeal. 

2660  2588,  2603 

2661  Repeal.  Rewritten  into 2564,  2565 

2662  2490,  2521,  258^ 

2663  2511,  2524,  2590 

2664  2559,  2591,  2592 

2665  Repeal.  Rewritten  into 2592 

2666  Repealed. 

2667  Repeal.    Rewritten  into 2489 

2668  Repealed. 

lull 


DISTRIBUTION  OF  SECTIONS  OF  CHAPTER  XVIII,  CODE  CIV.  PROC. 

fimbodisd 
I  in 


2660  2SIH 

2670  '. 2696 

2671  Repealed.  Rewritten  into 2596 

2672  2697 

2673  2608 

2674  2600 

2675 2600 

2676 2601 

2677  Conaolidated  with : 2601 

2678  Repeal. 
2670  Repeal 

2680  Repeal. 

2681  2602 

2682  Repealed.  Rewritten  into 2608,  2500 

2683  Repeal. 

2684  2624 

2685  2560 

2686  2670 

2687  2671 

2688  ConsoUdated  with 2571 

2680  2572 

2600  2673 

2601  2674 

2602  2663 

2603  2606 

2604  In  Dec.  Est.  Law. 

2606  2620 

2606  2630 

2607  2631 

2608  2611,  2632 

2600 2633 

2700  2634 

2701  2636 

2702  2636 

2703  In  Dec.  Est.  Law. 

2704  In  Dec.  Est.  Law. 

2706 2608 

2706  Repeal. 

2707  2676 

2708  Repeal. 

2700  Repeal 2676 

2710  2676 

2711  2666,  2666 

2712  2672 

2713  2670 

2714  2666,  2667,  2673 

^16  2668 

2716 2660 

2717 2684,  2733 

2718  2677,  2678 

2718a  Repeal 2681 

2710  2682,  2683 

2720  2674 

2721  2688 

2722  Repeal 2687 

2723  2601 

2724  2510,  2671,  2735 

2725  2721 

2726  2610,  2726 

J727  2636,  2721,  2722,  2727,  2728 

rr28  2720,  2730,  2731 

!020  2686,  2721,  2732,  2733 

J730  2763 

J731  2670 

732  In  Dec.  Est.  Law. 

1733  2738 

■r734  In  Dec.  Est.  Law. 

2736  Already  repealed. 

2736  Already  repealed. 

2737  Already  rqiealed. 

2738  Already  repealed. 
?730  Already  repealed. 

bom 
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2740  Already  repealed. 

2741  Already  repealed. 

2742  2742 

2743  2730,  2736,  2742 

2744  2736 

2745  2737 

2746  2664,  2069,  2739 

2747  2740 

2748  .* 2741 

2749  Repeal 2702.  2703 

2760  Repeal. 

2751  Ifepeal- 

2752  Rerieal. 

2753  Repeal. 

2754  Repeal, 

2755  Repeal 2706 

2756  2707 

2757  -. 2707 

2758  2708 

2759  Repeal. 

2760  2710 

2761 2753 

2762  Already  repealed. 

2763  Repeat. 

2764  2712 

2766  2704 

2766  Already  repealed. 

2767  Already  repealed. 

2768  Already  repealed. 

2769  Already  repealed. 

2770  Already  repealed. 

2771  Repeaf. 

2772  Already  repealed. 

2773  Already  repealed. 

2774  Repeal. 

2775  Already  repealed. 

2776  Already  repealed. 

2777  2714 

2778  Already  repealed. 

2779  Already  repealed. 

2780  Already  repealed. 

2781  Already  repealed. 

2782  2715 

2783  2716 

2784  Already  repealed. 

2785  2716 

2786  Already  repealed. 

2787  Alrcadi'  repealed. 

2788  Already  repealed, 

2789  Already  repealed. 

2790  Already  repealed. 

2791  Alreativ  repealed. 

2792  Already  repealed. 

2793  Already  repealed. 

2794  .Already  repealed. ' 

2795  Already  repealed. 

2796  Already  repealed. 
2707  Already  repealed. 

2798  Repeal 2707 

2799  Repeal 2707,  2711 

2800  2717 

2801  2718 

2801a  2697 

2802  Repeal 2721,  2723,  2753 

2803  Repeal 2726,  2727 

2804  2689 

2805       2690 

2806  Repeal 2689 

2807  Repeal 2724,  2726 

2808  Repeal 2724,  2720,  2727 

2809  Repeal.  __ 

2810  Repeal ^....2729,  2730,  2763 
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Embodied 

Onciiial  innriaed 

■•etioos  Notions 

2811  Repeal 2730,  2732 

2812  Repeal : 2737 

2813  Repeal 2742,  2560 

2814  Repeal.    Rewritten  into 2672 

2815  Repeal 2639 

2816  B/dpesl 

2817  Repeal.  Covered  by 2669 

2818  2638 

2819  2640 

2820  2641 

2821  2643,  2649 

2822  Repeal 2644,  2646,  2646 

2823  Repeal '. 2646,  2647 

2824  Repeal 2647 

2826    Repeal 2647,  2648 

2826  Repeal 2646 

2827  Repeal 2644,  2646,  2646 

2828  Repeal 2649 

2829  Repeal 2648 

2830  2660,  2661 

2831     2662 

2832  Repeal.    Rewritten  into 2669 

2833  Repeal.    Rewritten  into 2670,  2671 

2834  Consolidated  with 2670 

2836    Repeal.    Rewritten  into 2672 

2836  Repeal.    Rewritten  into 2573 

2837  Repeal '. 2726 

2838     2664 

2839     : 2666 

2840     ; .  2666 

2841  Rep^. 

2842     2660 

2843     2668,  2661 

2844     2662,  2663 

2846     2663 

2846     2664 

2847  Repeal 2726,  2727 

2848  Repeal 2726 

2849  Repeal 2729,  2730 

2850  Repeal 2730,  2763 

2851     2667 

2862     2668 

2853    Repeal 2658 

2864  Repeal. 

2855  Repeal 2660 

2856  Repeal 2726,  2727,  2728,  2753 

2857  Repeal.    Embodied  in 2560 

2868  Repeal.    Embodied  in 2669 

2869  Repeal.    Embodied  in 2672 

2860 * 2669 
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TABLE  AND  NOTES  OF  BOARD  OF  STATUTORY 

CONSOLIDATION 

As  to  Repetl  of  Soctiiiiis  of  Code  of  Civil  Procedure  (1900) 

Note  of  Board  of  Statutoiy  CooaoUdatioQ Ixzrii 

Table  1.    Statutes  eonaolidated  in  Code  of  Ciril  Procedure box 

Tlible  2.    fibovnat  distribatioD  of  aeotioBa  of  Code  tranareRed  to  ConaoUdated  Lawa 1ml 


KOTB  SUBMITTED  BT  BOARD  OF  STATUTORY  CONSOLIDATION  IN  ITS  REPORT  RELA- 

TIVE  TO  CODE  OF  CIVIL  PROCEDURE  AlfENDlfENTS 

The  board  was  authorised  by  the  statute  creating  it  to  report  for  enactment  such  amendments 
as  it  might  deem  proper  and  necessary  to  condense  and  simplify  the  existing  practice  and  to  adapt 
the  procedure  in  the  courts  to  existing  conditions.  An  exhaustive  study  was  made  of  the  Code  of 
civfl  procedure  b^  the  board  pursuant  to  the  statute  and  an  elaborate  tentative  rearrangement  of 
the  Code  provisions  was  made.  This  preliminary  study  grouped  related  practice  provisions 
together  according  to  the  steps  in  the  progress  of  litigation  from  its  commencement  to  its  termina- 
tion and  is  embraced  in  three  larse  prmted  volumes  not  submitted  with  the  report  of  the  board  to 
the  legislature.  It  will  be  availskble  however  when  the  actual  revision  of  the  civil  practice  in  the 
eodrts  is  undertaken  and  will  serve  as  a  basis  for  subsequent  work  on  this  important  subject. 

The  preparation  of  the  consolidated  laws  and  the  treatment  of  the  Code  of  civil  procedure  was 
carried  along  side  by  side,  and  the  consolidated  laws  as  presented  have  been  prepared  so  that  there 
win  be  no  necessitv  for  a  rearrangement  of  them  should  a  revision  of  the  Code  of  ciVil  procedure 
be  undertaken  in  the  future.  It  was  considered  that  the  primar]^  duty  of  the  board  was  to  complete 
the  consolidated  laws,  and  should  time  permit,  prepare  a  revision  of  the  civil  practice.  With  the 
proffreas  of  the  work  it  became  evident  more  and  more  that  a  revision  of  the  Code  of  civil  procedure 
eouid  best  be  accomplished  unincumbered  with  the  work  of  the  consolidation  of  the  suostantive 
statutes.  So  delicate  and  difficult  a  task  is  that  of  revising  the  present  civil  practice  of  the  state, 
which  has  been  in  use  for  over  thirty  years,  that  it  was  deemed  the  part  of  wisdom  to  leave  this 
work  as  a  separate  and  independent  task  wnen  the  attention  of  those  intrusted  with  it  would  not 
be  diverted  or  divided  by  the  consideration  of  other  matters.  After  a  thorough  examination  of  the 
whole  subject  and  after  due  consideration  of  all  of  the  phases  of  Code  revision,  it  was  deemed 
advisable  at  this  time  not  to  attempt  a  revision  of  the  practice,  but  merely  to  remove  substantive 
provisions  and  to  this  extent  to  prepare  the  way  for  actual  revision. 

The  substantive  provisions  removed  from  the  Code  of  civil  procedure  by  the  board  have  been 
distributed  in  various  consolidated  laws,  but  chiefly  arranged  in  a  new  law  known  as  the  Judiciary 
law,  embracing  matters  relating  to  courts  and  officers  thereof,  including  such  subjects  as  jurors  so 
far  as  relates  to  the  selection  of  jurors  for  a  term  of  court,  court  clerks,  court  stenographers,  at- 
tendants, messengers,  criers,  interpreters,  reporters  and  attorneys  and  counselors.    A  few  sections 
have  been  insert^l  in  the  Civil  nghts  law.    Various  proceedings  have  been  incorporated  in  the 
Debtor  and  creditor  law.    There  existed  in  the  session  laws  the  statute  relating  to  general  assign- 
ments for  the  benefit  of  creditors.    This  statute  was  assigned  to  the  proposed  Debtor  and  creditor 
law.    It  was  deemed  best  to  consolidate  with  this  statute  certain  proceedings  in  the  Code  of  civil 
procedure  relating  to  debtor  and  creditor.    Thus  there  has  been  inserted  from  the  Code  the  article 
relating  to  insolvent's  discharge  from  debts,  insolvent's  exemption  from  arrest  and  imprisonment, 
judgment  debtor's  discharge  from  imprisonment  and  matters  of  a  similar  character.    The  provi- 
sions of  the  Code  of  civil  procedure  relating  to  the  distribution  of  personal  property  have  been 
included  in  an  article  in  tne  Decedent  estate  law  with  the  provisions  of  the  Real  property  law 
relating  to  the  descent  of  real  property.    Some  matters  relatmg  to  executors,  administrators  and 
testamentary  trustees  in  the  revised  statutes  and  session  laws  have  been  included  under  an  article 
in  this  law.    There  are  many  matters  of  a  substantive  character  relating  to  executors,  adminis- 
trators and  testamentary  trustees  which  might,  upon  a  revision  of  the  Code  of  civil  procedure,  be 
included  in  the  Decedent  estate  law.    Most  of  these  are  to  be  found  in  the  surrogate  s  court  prac- 
tice which  it  has  been  deemed  best,  for  the  present,  not  to  disturb  but  rather  to  leave  until  such 
time  as  the  practice  in  the  surrogate's  court  shall  be  revised.   The  General  corporation  law  contains 
some  proceedings  from  the  Code  of  civil  procedure.    These  have  been  removed  to  the  General 
corporation  law  for  the  purpose  of  making  that  law  as  complete  as  possible.    Thus  there  have  been 
included  in  the  General  corporation  law  from  the  Code  of  civil  procedure  provisions  relating  to 
change  of  name,  sale  of  corporate  real  property,  judicial  supervision  of  corporations  and  of  the 
officers  and  members  thereof,  actions  for  sequestration,  actions  for  dissolution,  actions  to  enforce 
the  individual  liability  of  officers  and  members  of  corporations,  actions  to  annul  corporations, 
proceedings  for  voluntary  dissolution  of  corporations  and  provisions  relating  to  two  or  more  of  the 
foregoing  proceeding  or  actions.    These  have  been  brought  together  in  the  Greneral  corporation 
law  with  like  provisions  of  a  substantive  character  as  were  found  in  the  session  laws,  such^  for 
instance,  as  the  provisions  relating  to  the  powers,  duties  and  liabilities  of  receivers  of  corporations. 

The  amendatory  act  herewith  presented  was  made  necessary  by  the  removal  from  the  Code  of 
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the  substantive  provisions  above  mentioned.  The  amendatory  act  does  not  disturb  the  numbering^ 
of  the  sections  remaining  in  the  Code  and  the  table  at  the  end  of  the  proposed  act  shows  readily 
the  distribution  of  the  sections  eliminated.  The  treatment  will  not  disturb  for  the  present  the  civil 
practice  and  at  the  same  time  will  remove  from  the  Code  substantive  provisions  and  thus  prepare 
the  way  for  an  actual  revision  of  the  practice. 

Respectfully: 

ADOLPH  J.  RODENBECK 

(Jhaxrman, 
WILLL^M  B.  HORNBLOWER, 
JOHN  G.  MILBURN, 
ADELBERT  MOOT, 

Board  of  StattUary  CoruoUdaUon. 

TABLE  1 

SHOWING  THE  STATUTES  CONSOLIDATED  IN  THE  CODE  OF  CIVIL  PROCEDURE 
BY  THE  LAWS  OF  1909,  AND  AI^O  THE  SECTIONS  OF  THE  CODE  OF  CIVIL 
PROCEDURE  ADDED  OR  AMENDED  BY  THE  LAWS  OF  1909,  OTHERWISE  THAN 
BY  REMOVAL  TO  THE  CONSOLIDATED  LAWS 


Statutsb  Consolidated  in  Code  of  CmL  Pbocedure  bt  L.  1909,  Ch.  65 


R. 
L. 
L. 
L. 
L. 
L. 
L. 
L. 
L. 
L. 
L. 
L. 
L. 
L. 
L. 
L. 
L. 
L. 
L. 
L. 
L. 
L. 
L. 
L. 
L. 
L. 
L. 


S.,  pt.  2, 
1851,  ch. 
1877,  ch. 
1880,  ch. 
1880,  ch. 
1880,  ch. 
1880,  ch. 

1882,  ch. 

1883,  ch. 

1884,  ch. 
1884,  ch. 

1888,  ch. 

1889,  ch. 

1889,  ch. 

1890,  ch. 

1891,  ch. 

1892,  ch. 

1893,  ch. 

1894,  ch. 

1895,  ch. 
1895,  ch. 
1897,  ch. 
1897,  ch. 

1899,  ch. 

1900,  ch. 
1900,  ch. 
1908,  ch. 


ch.  5,  tit.  2,  §  22,  amended  by  L.  1880,  ch.  423,  §  1 2344a 

134,  §  33,  amended  by  L.  1893,  ch.  101,  §  1 . : 841a 

11,  5  1 356 


.  1,  amended  by  L.  1888,  ch.  555,  §  1 961d 

§  1 1404a 

1 2344a 

801a 

961a 

961b 

1 1 2481,  subd.  12 

§§  1,  2 961c 

1 1 961d 

I  2,  amended  by  L.  1895,  ch.  544.  §  2 3306a 

§  3,  amended  by  L.  1895,  ch.  544,  $  3andL.  1908,  ch.  185,  $  2 2509,  subd.  7 

§1 961e 

§  5,  pt.  as  amended  by  L.  1897,  ch.403,  §  1 941a 

'  19,  last  sentence 931b 

1 841a 

1 2705 

2 3306a 

3 : 2509,  subd.  7 

1,  pt 941a 

1 961f 

\i  1-3 3331a 

1 2408a 

1 2481,  subd.  12 

2 2509,  subd.    7 

B 

Sections  Tbanbvbbrbd  to  Anothbb  Part  of  Code  bt  L.  1909,  Ch.  65 

§   27,  pt.  transferred  to  §  2507 
83,  pt.  transferred  to    1313a 

95,  pt.  transferred  to    2512 

96,  pt.  transferred  to    2512 

97,  pt.  transferred  to    2512 
360,  pt.  transferred  to     2513a 

432,  subd.  2,  pt.  transferred  to  §  931a 

C 

Sections  Added,  Amended  ob  Repealed  bt  Laws  of  1909,  Otherwise  Than  bt  the  Con- 
solidated Laws 


36, 
393 
423 
561 
340 
195; 
309 
376 
555 
330 
330 
158 
125, 
677 
101 
731 
544 
544 
403 
622 
150 
223 
510 
185 


§  140 ch.  240 

141 ch.  240 

266 ch.  586 

333  ch.  387 

438,  subd.  1 ch.  492 

798 ch.  423 

803 ch.  173 

931e,  added ch.  425 

961 ch.  240 

976 ch.  493 

1055 ch.  240 


§  1300 ch.  41d 

1325 ...ch.  418 

1638 ch.  428 

1902 ch.  221 

1943 ch.  310 

2417,  repealed ch.  417 

2513 ch.  270 

2537 ch.  240 

2662 ch.  184 

2750 ch.  183: 

2822 ch.23I 


J 
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TABLE  2 

[Prepared  by  the  Board  of  statutory  consolidation  with  notes  by  editors  of  Parsons'  Practice 

Manual.] 

SHOWING  DISTRIBUTION  OF  SECTIONS  OF  THE  CODE  OF  CIVIL  PROCEDURE  IN 
THE  CONSOLIDATED  LAWS,  ARRANGED  NUMERICALLY  (1909) 

Where  it  appears  that  a  part  only  of  a  section  is  distributed  the  remainder  is  left  in  the  Code. 


COOB 


Beetion 


Subject 


2 

3 

5 

6 

8 

9 

10 

11 

12 

13 

14 

15 

16 

•17 
18 
19 
20 

21 
•27  pi. 

28 
•30 

31 


32 

33 

34  pt. 

35 

36 
•38 
•39 

40 

41  pt. 
42 
43 
46 
47 
48 
49 
50 
•51 
54 

56 

57 


Judiciary 2. . 

Judiciary 3 . . 

Judiciary 4. . 

Judiciary 6.. 

Judiciary 750, 

Judiciary 751 . 

Judiciary 751 , 

Judiciary 752, 

Judiciary 754, 

Penal 602 

Judiciary 753 

Civil  Rights 20. 

Civil  Rights 21. 


Judiciary 93,  94 

Judiciary 52,  95. 

Judiciary 154,  193 

County 240\ 

State  Finance 46  J 

Judiciary 87 

Judiciary-. 28,  158,  194. 

County 245 

Judiciary 29 

County 42 

Greater  New  York  . .     

Charter 62 

Penal 1790 

Penal 1790 

Judiciary 7,  534,  540. . 

Judiciary 6 

Judiciary 6 

Judiciary 8 

Judiciary 8   1 

State  Finance 46  / 

Judiciary 9 

Judiciary 10 

Judiciary 11 

Judiciary 12 

Judiciary 15,  22 

Judiciary 20 

Judiciary 16 

Judiciary 17,  21,  471,. 

Judiciary 18,  471 

Judiciary 19 

Executive 29) 

Judiciary 23J 

Judiciary 63,  56,  88, 

460-465,  467 

Executive 30| 

Judiciary 53  f 


Courts  of  record. 

Courts  not  of  record. 

Sittings  of  courts  to  be  public. 

Sitting  of  courts  on  Sunday. 

Punishment  for  criminal  contempts. 

Pimishment  for  criminal  contempts. 

Contempts  in  view  of  court. 

Commitment  for  crimiiud  contempts. 

Punishment  for  civil  contempts. 

Indictment  for  contempt. 

Contempts  punishable  civilly. 

Imprisonment  for  costs. 

Imprisonment  for  nonpayment  of  money  on 

judgment  or  contract. 
Appellate  division;  rules  of  practice. 
Publication  of  rules. 
Printing  court  calendars. 

Expense  of  court  calendars. 

Destruction  of  certain  papers. 
Court  seals. 
County  seals. 
Court  seals. 

Necessaries  for  court  terms. 

Liquors  not  to  be  sold  in  courthouse. 
Penalty  for  selling  liquors  in  courthouse. 
Adjournment  of  terms. 
Adjournment  of  terms. 
Adjournment  of  terms. 
Place  of  holding  term. 

Filing  appointment  of  term. 

Place  of  holding  court  of  record. 

Adjournment  of  actual  session. 

Holding  court  in  New  York. 

Changing  place  of  court  outside  of  New  York. 

Judge  not  to  act  in  certain  cases. 

Judge  must  not  be  interested  in  costs. 

Judge  not  disKiualified  because  a  taxpayer. 

Judge  prohibited  from  practicing. 

Practice  by  judge  or  his  partner. 

Judge  prohibited  from  taJdng  certain  fees. 

Certificate  of  judge's  age  and  service. 

Examination  and  admission  of  attorneys. 
Rules  for  admission. 


*  17.  The  portion  of  {  17  reading.  "The  convention  ehAlI  tiave  power  to  appoint  and  remove  a  reporter"  is  omitted  at 
eovewd  by  judiciaiy  law.  {  90.  The  porUon  of  f  17  relating  to  aeau  has  been  omitted  because  the  sobject  is  now  covered 
by  judiciary  bw.  {  328.  whicfa  oontmues  the  seals  of  all  courts  of  record,  and  1 329,  which  provides  for  replacing  seals 
when  lost  or  destroyed. 

27.  The  part  relating  to  surrogate  is  repealed  by  act  amending  code  civ.  proo.  generally.    See  code  dv.  proc..  {  2507. 

30.  The  piovidoa  for  the  expense  of  seals  of  surrogates'  courts  has  bcm  omitted  from  judiciary  law,  |  29,  because 
leded  oy  county  law,  1 235. — ^Bp. 
This  soetioD  has  not  been  expressly  repealed,  bat  has  been  embodied  in  the  judiciaiy  law.  1 8. 

«v.  Only  part^  repealed.    Balance  of  section  not  expressly  repealed,  but  embodied  in  judiciary  law,  f  8. 

51.  This  section  not  expressly  repealed  by  judiciaiy  law,  but  has  been  embodied  in  1 19  thanof  . 
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CODB 


Section 


CONBOUDATXD  LaW 


Law 


Seotion 


Subject 


58 

59 

60  pt. 

61 

62 

63 

♦64 

66 
67 
♦68 
69 
70 
71 
72 
73 
74 

75 
76 
77 
78 

79 

80 
81 

82 

♦83  pt. 

84 

85 
86 
87 
88 
♦89 


90 
91 

92 
93 
94 

♦95  pt. 

♦96 

♦97 


98 
99 
104 
105 
♦106 


Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Penal 

Penal 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Penal • 

Penal 

Judiciary 

Penal 

Penal 

Penal 

Penal 

Penal 

Penal 

Penal 

Penal 

Penal 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

County 

County 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Penal 


53 

264,  466. 

470 

250. 

473 

271 


272,  1877. 

474,  475.. 
88,  477. . . 
88,  476. . 

478 

273 

273 

479 

274 

274 


274 
275 
276 

278. 

278 


278 

279 

290,  291,  293, 

294 
14,  24,'  295^* 

297,  301... 
292,  298,  299, 

302 

300 

303 

304 

12 

170 

101,  156,  159, 

264, 280, 281 

251 

169,  199,  365, 

366 

408 

30 

167,  200,  381, 

oou 

168,  200 

230,  349,  351, 
354. 

160,  i76,'  '201, 

231-233,  279, 
403,  405 

343 

407 

400 

401 

2501 


Exemptions  of  graduates  of  law  schools. 

Attorney's  oath  and  certificate. 

Attome3r8  residing  in  adjoining  states. 

Clerks  not  to  practice. 

Court  officers  not  to  practice. 

None  but  attome3rs  to  practice  in  New  York 

city. 
Penalty  for  practicing  in  New  York  contrary 

to  last  section. 
Compensation  of  attome5rs. 
Suspension  from  practice. 
Suspension  of  attorney,  notice. 
Removal  effective  in  all  courts. 
Punishment  of  attorney  for  deceit. 
Punishment  for  wilful  delay  of  action. 
Attorney  not  to  lend  name. 
Attorney  not  to  buy  claims. 
Attorneys  prohibited  from  making  certain 

loans. 
Penalty  for  violation  of  last  two  sections. 
Limitation  of  three  last  sections. 
Application  of  preceding  sections. 
Partner  of  district  attorney  not  to  defend 

prosecutions. 
Attorney  not  to  defend  when  he  has  been 

pubhc  prosecutor. 
Penalty  for  violation  of  last  two  sections. 
Limitation  of  preceding  sections. 

Qualifications  of  stenographers. 

General  duties  of  stenographers. 

Presentation  of  stenographic  notes. 
Stenographic  minutes  to  be  written  out. 
Furnishing  copies  of  proceedings. 
Assistant  stenographers. 
County  charge;  stenographers'  compensation. 

Appellate  division  clerks. 

Clerks  in  New  York  county. 

Criers  of  courts  of  record. 
Sheriff  or  constable  as  crier. 
Seals  of  former  courts. 

Interpreters  in  Kings  and  Queens  counties. 
Attendants  in  Kings,  Queens  and  Richmond 
counties. 

Duties  of  attendants  in  Kings,  Queens  and 
Richmond  counties. 

Court  officers  in  certain  counties. 
Attendants  in  certain  counties. 
Deputy  sheriff  mast  attend  court. 
Sheriff  may  command  power  of  county. 
Certification  of  persons  resisting  mandate. 
Refusal  to  assist  sheriff. 


*  64.  See  penal  law,  §  1876.  instead  of  §  1877 

68.  Only  i>artly  repealed  by  judiciary  law;  but  see  judiciary  law,  &§  88, 476.  which  embody  the  whole  of  this  section.^" 

Ed. 

83.  All  ezoept  fourth  sentence  repealed  by  judiciary  law;  fourth  sentence  repealed  by  act  amending  code  oiv.  proc 
Smerally.    See  code  civ.  proc,  f  1323a. 

89.  See  county  law.  S  169,  instead  of  fi  170. 

95.  Part  relating  to  surrogate  is  repealed  by  act  amending  code  dv.  proc.  generally.    See  code  civ.  proc.,  §  2512. 

96--97.  See  also  code  civ.  proc,  S  2512. — Ed. 

106.  Repealed  because  oovered  by  penal  law,  (  1848. 
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CCM»B 


,107 

112 

113 

114 

115 

116 

117 

119 

120 
•121 

122 

123 

124 
♦125 

•126 
127  pt. 
128 
129 
130 
135 
136 
137 
143 
144 

145 
146 
147 
148 

159 
182 
183 
184 

185 

186 
187 
188 

189 
193 
196 
197 
196 
•199 
200 
201 
202 
203 

•209 
210 
211 
212 

213 
214 


CoNaOUDATKD  LaW 


Law 


SeoUon 


Subject 


Military 321. 

County 240. 

Priaon 340. 

Prison 341. 

Priaon 342. 

Prison 343. 

Prison 344. 

Civil  Rights 22.. 

Prison 420. 

County 90.. 

Prison 347. 

Prison 345. 


Pris(m 346.. 

Penal 1876. 


Prison 348.. 

Prison 355. . 

Prison 349.. 

Prison 350.. 

Penal 1791. 

Prison 351.. 

Prison 352.. 

Prison 353.. 

Prison 354.. 

Prison 356.. 


Prison 357. 

Prison 358. 

Prison 359. 

Prison 360. 


Penal 1839. 

County 195.. 

County 195.. 

County 195.. 


County 195. 

County 195 

County 195. 

County 195. 


County 195 

Judiciary 51,  53 

Judiciary 54 

Judiciary 54 

Judiciary 57 

Judiciary 62,  256 

Judiciary 257,  258 

Judiciary 257,  258. . . . 

Judiciary 58.  259,  262. 

County 121 

Judiciary 55  J 

Judiciary 800 

Judiciary 60,  61,  431 . . . 

Judiciiuy 433 

Executive 31  | 

Judiciuy 435 ; 

Executive 32 

Judiciary 432 , 


Governor  may  order  out  militia. 

Support  of  poor  prisoners. 

Charges  by  sheriff  for  food  prohibited. 

Gratuities  to  sheriff  prohibited. 

Rates  of  chargjes  agamst  persons  arrested. 

Prisoner  kept  in  house. 

Charges  for  rent  in  prison  prohibited. 

PriviTe^  of  officers  and  prisoner  from  arrest. 

Jail  in  New  York  city. 

County  jails. 

Either  of  several  jails  may  be  used. 

Civil   and   criminal  prisoners  to  be  kept 

separate. 
Males  and  females  to  be  kept  separate. 
Violation  by  sheriff  of  certain  provisions 

relating  to  prisoners. 
Jail  physician. 
Removal  of  sick  prisoner. 
Sale  of  liquor  in  jail. 
Permit  to  bring  liquor  into  jail. 
Penalty  for  bringing  liquor  mto  jail. 
Designation  when  jail  unfit. 
Annulment  of  de8ig[Qation. 
Designation  of  jail  in  contiguous  county. 
Removal  of  prisoners  in  case  of  fire. 
Certain  officers  may  make  designation  of 

jails. 
Jail  liberties. 
Jail  liberties. 
Laying  out  jail  liberties. 
Resolution  establishing  jail  liberties  to  be 

posted. 
Connivance  at  escape  by  sheriff. 
Proceedings  when  new  sheriff  assumes  office. 
Powers  of  former  sheriff. 
Duties  of  former  sheriff  when  new  sheriff 

assumes  office. 
Former  sheriff   to  execute   instrument  of 

delivenr.     ' 
Former  sheriff  to  execute  certain  process. 
Return  of  new  sheriff  to  certain  orders. 
Proceedings  on  neglect  or  refusal  of  former 

sheriff. 
Person  performing  duties  of  sheriff. 
Court  of  appeals;  rules. 
Court  of  appeals;  terms. 
Court  of  appeals;  terms. 
Court  of  appeals;  appointment  of  officers. 
Court  of  appeals;  clerk. 
Court  of  appeals;  deputy  clerk. 
Court  of  appeals;  clerk. 
Court  of  appeals;  judges'  clerks. 

Court  of  appeals;  judges'  offices. 

State  reporter;  reporter  of  court  of  appeals. 

State  reporter;  duty. 

Publication  of  reports  of  court  of  appeals. 

Copyright  of  reports  of  court  of  appeals. 

Distribution  of  reports  of  court  of  appeals. 
Unreported  decisions  of  court  of  appends. 


*  107.  Superseded  by  L.  1808.  oh.  212,  {  86.  which  wu  likewiae  repealed  by  military  law  (L.  1909,  ch.  41). 

121.  Bee  also  oounty  law,  f  188. 

125.  Partly  repealed  by  peoai  law:  but  see  penal  law.  §  1875.  inttead  of  §  1876.  Section  1875  embodies  the  whole  of 
tttteaeelkn. 

12S.  Eiomt  part  relating  to  oounty  of  New  York  repealed  by  prison  law.  For  remainder  of  section  see  Greater 
New  Toric  charter. — ^Ed. 

199.  The  words,  "and  the  trustees  must  assign  him  suitable  rooms  therein  for  that  purpose,"  are  covered  by  publio 
boUdinn  law.  i  3. 

209.  This  section  rq>ealed  by  judiciary  law,  because  covered  by  judiciary  law,  &  430. — ^Ed. 

InilU 


TABLES  OF  BOARD  OF  STATUTORY  CONSOLIDATION,  1909 


Code 


Section 


CONBOUDATED  LaW 


215 
216 
219 
220  pt. 


221 


222 

223 
225 
226 


228 

229  pt. 
230 

♦232 

233 

234 

235  pt. 
237 
238 

239  pt. 
♦241 
242 

243 

244 

245 

246 

247 

248 
249 

250 
254 
255 
256 

257 

258 

259 

260 

262 
334 
355  pt. 


Law 


Section 


Sufaijeet 


Judiciary. 432 

Judiciary 256,  434 

Judiciary 70 

Judiciary 71,  72,  77,  81, 

82.  85,  90. 


Judiciary 


101,  106,  109, 
111,267,268, 
270. 271, 307, 
347 


Judiciary 73. 


Judiciary 72 

Judiciary 78 

Executive 33 ) 

Judiciary 79 

State  Fmance 46 

Judiciary 80, 


Judiciary 148. 

Judiciary 81.. 


Judiciary 84,    96,    148- 

150,  264... 

Executive 33,  151\ 

State  Finance 46         J 

Judiciary 79,  153 

Judiciary 155 

Judiciary 86 

Judiciary 152 

Judiciary 148,  276,  364, 

404 

Judiciary 89,   264,   *342', 

402 

Judiciary 342,  402 


Judiciary 90. 

Judiciary 91. 


Judiciary 92,   264,   437, 

4o<f  m. ... 
Judiciary 442,  443 

Judiciary 264,  438 


Executive 31,  321 

Judiciary 444      J 

Judiciary 445 

Judiciary 161,  309,  316. 

Judiciary 312 

Judiciary 161,  309 

Judiciary 316 

Judiciary 161,  309,  313. 

Judiciary 313 

Judiciary 164,  314 


Judiciary 162,  163 

Penal 1634 

Judiciary 190,  191 . 


State  reporter;  expiration  of  term. 
Unreported  opinions  of  court  of  appeals. 
Appellate  division;  deputments. 

Appellate  division;   onjanization,   location 
and  powers. 


Appellate  division;  clerks,  attendants  and 

stenographers. 
Appellate    division;    revocation    of    desi^ 

nations. 
Appellate  division,  designations  to  be  filed. 
Appellate  division;  terms. 

Appellate  division;  appointment  of  terms. 

Appellate  division;  associate  justice  to  pre- 
side in  certain  cases. 

Holding  special  and  trial  terms. 

Appellate  division;  justices  necessary  to  a 
decision. 

Supreme  court;  appointment  of  terms. 

Supreme  court;  publication  of  appointments. 

Extraordinary  terms  of  appellate  division 

and  supreme  court. 
Supreme  court  justices  in  Erie  county. 
Designation  of  trial  justices  in  certain  cases. 
Place  of  holding  special  and  trial  terms. 

Special  terms  at  chambers. 

Appellate  division;  officers  attending. 

Fees  of  officers  attending  term  of  appellate 

division. 
Supreme  court  reporter;  appointment. 
Supreme  court  reporter;  special  meeting  for 

appointment. 

Supreme  court  reporter;  duties. 

Supreme    court    reporter;    publication    of 

reports. 
Papers  for  use  of  supreme  court  reporter. 

Supreme  court  reporter;  copyright  of  reports. 

Supreme  court  reporter;  compensation. 
Stenographers  in  Kings  county. 
Assistant  stenojiprapher  in  Kingp  county. 
Stenographers  m  second  and  ninth  districts; 

appointment. 
Stenographers  in  second  and  ninth  districts; 

salaries. 
Stenographers  for  certain  judicial  districts; 

appointment  and  salaries. 
Stenographers  in  certain  judicial  districts; 

pa3rment  of  salaries. 
Stenographers  in  certain  judicial  districts; 

expe&ses. 
Temporary  stenographers. 
Misconduct  of  interpreters  in  New  York  city. 
Terms  of  county  court. 


*  232.  Tlw  last  three  wnteaeee  of  f  232,  nlAting  to  aeab  for  the  appellate  diviaon,  have  been  omitted,  mm  the  matter 
18  ooveied  by  the  judidaiy  law,  1 28,  which  continnee  the  leals  of  all  oouits  of  leooid,  and  {  29,  which  provides  for  re- 
pladnc  seals  when  lost  or  destroyed. 

241.  This  section  was  actually  repealed  by  the  judiciaxy  law.  {  800.  but  does  not  seem  to  have  been  transfened  to  tha 
Judiciary  or  any  other  law.    Proviaons  of  this  section  probably  covered  by  code  civ.  proc.,  f  772. — lSt>. 
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Cods 


Subject 


356 

•368 
359 


•360  pt. 
361 

•432  pt. 

450  pt. 

565 
716  pt. 
744 

746  pt. 

752  pt. 

851 
860 
863 

864 

*961pt. 


977  pt. 
1007  pt. 
1027 
1028 
1029 

1030 
1031 
1032 
1033 
1034 

1035 
1036 
1037 
1038 
1039 


1040 
1041 

1042 

1043 
1044 
1045 
1046 

1047 
1048 


County 

Judiciary  .\ 

Judiciary 

County 

Judiciary . . . . : 

Judiciary 

Judiciary 

Judiciary 

General  Corporation. . 

Domestic  Relations . . 

Civfl  Rights 

Civil  Rights 

General  Corporation. . 

County 

State  Finance 

Banking 

Banking 

Penal 

Civil  Ri^ts 

Civil  Rights 

Civil  Ri^to 

County 

Judiciary 

Penal 

Public  Officers 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary.. 

Judiciary 

Judiciary 

Judiciary 

Judiciary. 

Judiciary 

Judiciary 

Code  Crun.  Procedure 
Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 


1^  [ Appointment  of  terms  of  county  court. 

533,  541 Jurors  for  pounty  court. 

igm  \ County  court  stenographers. 

196,  197,  285, 

318,  319...     County  court  stenographers  in  Kings  and 

Queens  counties. 
198,  382-385.     County  court  interpreters  in  Kings  county. 

197,  318,  319.    County    court    stenographers    in    certam 

counties. 

16 Designation  by  foreign  corporation  of  per- 
son upon  whom  to  serve  papers. 

51 Marriea  woman's  pro|>erty. 

23 Arrest  in  civil  proceeding. 

24 Privilege  from  arrest  of  officers  of  courts. 

243 Certain  receivers  can  hold  real  property. 

2401  Supervision  of  court  funds  by  state  comp- 

4     J troller. 

44 Depositories  of  court  funds  to  give  bonds 

and  pay  interest. 

45 Depositories  of  court  funds  to  keep  books  of 

account.      • 

1622 Swearing  falsely  in  any  form,  perjury. 

25 Witness  exempt  from  arrest. 

25,  26 Certain  arrests  void. 

26 Liability  of  sheri£F  for  making  arrest  of 

exempt  person. 
161   } 

OCR      I 

f»yg  >  * Officers  to  search  files  and  make  transcripts. 

66     ] 

83 Power  of  appellate  division  as  to  calendars. 

305 Apportionment  of  stenographers'  salaries. 

502 Qualifications  of  trial  jurors. 

502 Qualifications  of  trial  jurors. 

503 Certain  public  officers  disqualified  to  serve 

as  jurors. 

546 Exemption  from  juiy  duty. 

547,  548 Evidence  of  exemption. 

550 Discharge,  when  not  qualified  or  exempt. 

544 Persons  excused  from  serving. 

590,  600,  680, 

687 Certain  public  officials  disqualified. 

500 Jury  lists. 

501 Names  to  be  taken  from  assessment  rolls. 

505 Duplicate  jury  lists  to  be  made  and  filed. 

508 County  clerk  to  make  and  deposit  ballots. 

509-^12 County  clerk  to  destroy  old  ballots  and 

notify  town  clerk  in  case  of  failure  to 

receive  jury  lists. 

506 Jurors  to  serve  three  years. 

507 Application  of  provisions  to  cities. 

229 Drawing  grand  jurors  in  Albany  county. 

513,  528,  543, 

545 Drawing  of  jurors. 

514 Notice  of  drawing. 

26,  515 Officers  to  attend  drawing. 

516 Officers  to  attend  on  adjourned  day. 

517 Certain  officers  required  to  be  present  at 

drawing. 

518-520 Mode  of  drawing. 

536 Sheriff  must  notify  jurors. 


*  35S.  Tbissectioii  only  pMthr  repealed  by  oounty  I»w,  {  280  and  Judiciary  law,  {  800;  but  the  whole  of  tfaia  section  has 

OB  embodied  in  oounty  law,  {  12  and  Judiciary  law.  f  197. 

860.  Part  relatinc  to  aDrrogate  repealed  by  act  amendins  code  civ.  proo.  generally.    See  code  dv.  proo.,  {  2613a. 

4S2.  Aa  to  eopy  oiF  deaignatiaii  ci  penon  upon  whom  to  make  aervioe,  as  evidence,  formerly  a  part  of  subd.  2  of  this 

etkn,  see  eode  dv.  proc.  {  031a,  wldeh  was  added  by  L.  1900.  oh.  65.— En. 

061.  See  penal  law,  f  1874.  instead  of  i  1876.— Ed. 
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Code 


Section 


Consolidated  Law 


Law 


SecUon 


Sahieet 


1049  Judiciary 

1050  Judiciary .  . 

1051  Judiciary 

1052  Judiciary 

1053  Judiciary 

1054  Judiciary.  .... 

1055  pt.    Judiciary 

1056  Judiciary 

1057  Judiciary 

1058  Judiciary 

1059  Judiciary , 

1060  •  Judiciary , 

1061  Judiciary 

1062  Judiciary 

1072  Judiciary 

1073  Judiciary 

1074  Judiciary 

1075  Judiciary 

1076  Judiciary 

1077  Judiciary f 

1078  Judiciary 

1079  Judiciary 

1080  Judiciary *. . 

1081  Judiciary 

1082  Judiciary 

1083  Judiciary 

1084  Judiciary 

1085  Judiciary 

1086  Judiciary 

1087  Judiciary 

1088  Judiciary 

1089  Judiciary 

1090  Judiciary 

1091  Judiciary 

1092  Judiciary 

♦1093  Judiciary 

1094  Judiciary 

1095  Judiciary 

1096  Judiciary 

1097  Judiciary 

1098  Judiciary 

1099  Judiciary 

1100  Judiciary 

1 101  Judiciary 

1102  Judiciary 

1103  Judiciary 

1104  Judiciary 

1105  Judiciary 

1106  Judiciary 

1107  Judiciary 

1108  Judiciary 

1109  Judiciary 

1110  Judiciary 

1111  Judiciary , 

1112  Judiciary 


504 Jury  lists  must  be  furnished  applicants. 

521,  522. . . ; .  Matter  of  keeping  jurors'  names. 

523 Jurors  who  have  served  must  be  drawn 

again  when  other  lists  exhausted. 

524 Thinijiuy  box. 

525 Destruction  of  old  ballots  in  third  box. 

526 Drawing  from  third  box. 

537 Sheriff  may  notify  jurors  from  third  box. 

527 Drawing  of  additional  jurors. 

529,  530 Proceedmgs  on  drawing  additional  jurors. 

513,  528,  543, 

545,  565 . . .  Drawing  of  additional  jurors. 

531,  532,  538.  Additional  jurors  drawn  during  term. 

539,  542 Attendance  of  jurors  at  county  court. 

535 Powers  of  deputy  county  clerk  as  to  jurors. 

590,  680 Application  of  provisions  to  New  York  and 

lungs  counties. 

551 Fine  of  juror  for  nonattendanoe. 

552,  553 Fine  of  juror  for  nonattendance. 

554 Fine  for  nonattendance  at  trial  term. 

555,  556 Duty  of  clerk  and  sheriff. 

557 Proceedings  on  order  to  show  cause. 

558 Discontinuance  of  proceedings  against  delin- 
quent juror. 

590,  680 Application  of  provisions  to  New  York  and 

Kings  counties. 

598 Qualification  of  trial  juror;  New  York. 

599 Qualification  of  trial  juror;  New  York. 

635 rersons  exempt  in  New  York. 

636 Evidence  of  exemption  in  New  York. 

637 Duty  of  military  officers. 

549,  641-644  Jiu^  year. 

630,  647 Jurors  excused  in  New  York. 

608,  616,  631  Jurors  excused  in  New  York. 

632,  633 Duty  of  juror  applying  to  be  excused. 

645 Service  in  coiu*t  not  of  record  as  an  excuse. 

634 Clerk  to  make  return  to  commissioner  after 

term. 

591,  592,  596, 

601,  638,  640  Duty  of  commissioner  in  New  York. 

593,  594 Assistants  to  commissioner. 

602 Public  officers  must  aid  commissioner. 

800 Expenses  of  commissioner's  office. 

597,  639 Preparation  of  lists  of  jurors  in  New  York. 

603 Failure  to  testify  as  to  liability  to  serve. 

604 Commissioner  to  return  the  lists  to  county 

clerk. 

606,  607 Commissioner  to  make  and  deposit  ballots. 

610 Number  of  jurors  to  be  drawn. 

612 Officers  to  attend  drawing. 

611 Notice  of  drawing. 

613 Officers  attending  on  adjourned  day. 

614 Jury  must  not  be  drawn  on  adjourned  day 

unless  officers  attend. 

615,  617 Mode  of  drawing  jurors  in  New  York. 

618 Drawing  where  term  consists  of  parts. 

623 Commissioner  to  notifv  jurors. 

619,  624,  625,  Commissioner  to  notify  jurors. 

628,  629 Proceedings  when  less  than  majority  of  per- 
sons drawn  are  notified. 

621,  622,  626, 

627 Drawing  of  additional  jurors. 

646,  649 Fine  for  nonattendance. 

648 Arrest  for  failure  to  attend. 

800* Jurors  for  district  courts. 

605,  609,  620  Sheriff's  jury. 


^  1093.  This  section  is  omitted  because  superseded  by  L.  1901,  ch.  602,  {  I.—Ed. 

Ull.  This  section  is  omitted  because  covered  by  municipal  court  a4!t  (L.  1902,  oh.  080,  ft  233).— Ed. 
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Code 


Sectkm 


CONSOLIDATCO  LaW 


Law 


Section 


Subject 


1113 
1117 
1118 

1119 

1120 

1121 

1122 

1123 

1124 

1125 

1126 

1127 

1128 

1129 

1130. 

1131 

1132 

1133 
•1134 
1135 
1136 
1137 

1138 
1139 
1140 
1141 
1142 
1143 
1144 
1145 
1146 
1147 
1148 

1149 
1150 
1151 
1152 
1153 
1154 


1155 

1156 

1157 

1158 

1159 

1160 

1161 

1162 

1190  pt. 

1192 

1193 

1194 

1195 


Judiciary 650-659. 

Judiciary 660^663. 

Judiciary 664 


Judiciary. 
Penal. . . . 
Judiciary . 

Penal 

Penal 

Penal. . . . 

Penal 

Judiciary. 
Judiciary . 
Judiciary. 
Judiciary. 
.  Judiciary. 
Judiciary. 
Judiciary . 

Judiciary. 
Judiciary 
Judiciary 
Judiciary . 
Judiciary . 

Judiciary . 
Judiciary . 
Judiciary , 
Judiciary . 
Judiciary , 
Judiciary . 
Judiciary . 
Judiciary. 
Judiciary. 
Judiciary . 
Judiciary . 

Judiciary , 
Judiciary . 
Judiciary , 
Judiciary , 
Judiciary, 
Judiciary. 


665-667 

1232 

596 

1235 

1235 

1235 

1233 

686 

720 

721,  722 

714,  715 

716 

718,  719 

681,  688-690, 
723 

682,  683 

800* 

681,  692 

693,  694 

695 

696,  698 

697 

699,     700.... 

701 

702 

703 

704 

705 

706,  709 

710,  717,  725 
711 


707,  712 

708,  713 

26*: 

724 

726 

727-729. 


Judiciary. . . 
Judiciary. . . 
Judiciary. .  . 

Penal 

Penal 

Penal 

Penal 

Judiciary.  . . 
Civil  Rights. 
CivU  Rights 

Penal 

Penal 

Judiciary.  .  . 


730,  731 
732-735. 

736 

1234 

1234 

1236. . . . 

1232 

684,  685 

12 

14 

375 

377 

559 


1196  Judiciary, 


1197  Judiciary 

1198  Judiciary 


560. 

561 
562 


1199  Judiciary 

1206  Domestic  Relations. . . 

1268  Debtor  and  Creditor. . 

1273  pt.  Domestic  Relations . . . 


563,  564 

51 

150 

51 


Remitting  and  enforcing  jury  fines. 

Uncollected  fines. 

Commissioner  to  receive  fines  and  account 

therefor. 
Corporation  counsel  to  prosecute. 
Penalty  for  physician  giving  false  certificate. 
Persons  required  to  fiu'nish  mformation. 
Bribery  of  ofiScer  by  juror. 
Ofiicer  accepting  bribes. 
Penalty  for  concealing  offer  to  take  bribe. 
False  swearing,  perjury. 
Qualification  of  jurors  in  Kings  county. 
Exemption  in  Kings  county. 
Evidence  of  exemption. 
Jury  service. 
Jurors  excused. 
Return  by  clerk  after  adjournment  of  term. 

Selection  of  trial  jurors. 

Commissioner  to  collect  fees  for  county. 

Expenses  of  conunissioner. 

Selection  of  jurors. 

Commissioner  to  publish  notice  of  list. 

Commissioner  to  prepare  list  and  file  tran- 
script. 

Supplemental  lists. 

Commissioner  to  make  and  deposit  ballots. 

OfiScers  to  attend  drawing. 

Proceedings  preliminary  to  drawing. 

Mode  of  drawing. 

Certificate  to  be  made  and  boxes  sealed. 

Subsequent  drawings. 

Proce^ings  when  first  box  exhausted. 

Commissioner  to  notify  juror. 

Notification  of  jurors. 

Commissioner  to  make  return  of  jurors 
notified. 

Additional  jurors. 

Jurors  in  certain  special  proceedings. 

Compensation  to  judges  attending  drawing. 

Fine  for  non-attendance. 

Arrest  for  non-attendance. 

Commissioner  to  notify  jurors  fined  to 
appear. 

Commissioner  to  collect  jury  fines. 

Fines  not  collected  to  be  docketed. 

Discharge  of  lien  created  by  docket. 

Commissioner  omitting  name;  felony. 

Commissioner's  wilful  neglect;  misdemeanor. 

False  information  *  misdemeanor. 

Physician  giving  false  certificate. 

Commissioner  to  report  and  pay  over  money. 

Alien  not  entitled  to  special  jury. 

Jurors  not  to  be  questioned  for  verdicts. 

Penalty  when  juror  takes  gift. 

Penalty  for  embracery. 

Fine  of  trial  juror  for  non-attendance  in 
special  proceeding. 

Fine  for  neglect  or  misconduct  of  officer  in 
charge  of  jury  from  special  proceeding 

Notice  of  fine  in  special  proceeding. 

Special  return  of  delinquency  and  fine  to 
county  court. 

Collection  or  remission  of  fine. 

Judgment  for  or  against  married  woman. 

Discharge  of  banmipt  from  jud^ent. 

Confession  of  judgment  by  married  woman. 


^  1131.  This  section  is  omitted  because  superseded  by  L.  1002.  ch.  564,  }  6.  .  „ 

115L  The  fin*  senteuoe  of  this  section  is  omitted  because  superseded  by  the  last  amendment  of  the  section. — Ei>. 
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CODK 


Section 


C0N8OUDATED  Law 


Law 


Section 


Subject 


1737 

1738 

1739 

1740 

1741 

3r 

1761 

>■ 

1781 

h 

|/ 

1782 

K* 

1783 

^; 

1784 

|. 

1786 

I, 

1786 

1787 

1788 

1789 

1790 

1791 

1792 

17^ 

1794 

1795 

1796 

1797 

1798 

1799 

l&OO 
1801 
1802 
1803 
1804 

1805 
1806 
1807 
1808 

1809  pt. 

1810 

1811 

1812  pt. 

1813  pt. 
1843 

1859 

1868 

1909 
1910 
1911 
1912 
1942 
1944 
1966  pt. 

1967 


Lien 

Lien 

Lien 

Lien 

Lien 

Domestic  Relations. . . 
General  Corporation.. 

General  Corporation.'. 
General  Coiporation. . 
General  Corporation. . 

General  Corporation. . 
General  Corporation. . 
General  Corporation. . 
General  Cor|x>ration. . 
General  Corporation. . 
General  Corporation. . 

General  Corporation. . 

General  Corporation. . 
General  Corporation. . 
Gieneral  Corporation. . 
General  Corporation. . 
General  Corporation. . 

General  Corporation. . 

General  Corporation. . 

General  Corporation. . 

General  Corporation. . 
General  Coiporation. . 
General  Corporation. . 
General  Corporation. . 
General  Corporation. . 

General  Corporation. . 
General  Corporation. . 
General  Corporation. . 
General  Corporation. . 

General  Corporation. .  . 
General  Coiporation. . 
General  Corporation. . 

General  Corporation. . 
General  Corporation. . 
Decedent  Estate 

Decedent  Estate 

Decedent  Estate 

Personal  Property. . . . 
Personal  Property. . . . 

General  Business 

Personal  Property. . . . 
Debtor  and  Creditor. . 
Debtor  and  Creditor. . 
County 

County 


206 Action  to  foredose  lien  on  chattd. 

207 Warrant  to  seise  chattel  and  prooeedinfB 

thereupon. 
203 Judgment  in  action  to  foreclose  lien  on 

209 Action  to  foreclose  lien  on  chattel  in  inferior 

court. 

210 Application  of  sections. 

8.  .^. Marriage  after  divorce  for  adultery. 

90  r Action  asainst  officers  of  corporation    for 

misconduct. 

91 Who  may  bring  such  an  action. 

92 Visitatonal  power  over  corporation. 

100 Action  by  judgment-creditor  for  sequestra- 
tion. 

101 Action  to  dissolve  a  corporation. 

102 Action  to  dissolve  a  corporation. 

103 Temponuy  injunction. 

104,  106 Temporary  and  permanent  receiver. 

105 Powers  and  duties  of  temporary  receiver. 

109 Officers   and   stockholders   may   be   made 

parties. 

110 Separate  action  against  officers  and  stock- 
holders. 

Ill Proceedings  in  such  actions. 

112 Distribution  of  property  by  judgment. 

1 13 Recovery  of  stock  subscriptions. 

114 Liability  of  directors  and  stockholders. 

115 Construction  of  provision  relating  to  dis- 
solution and  enforcement  of  liability. 

130 Action  by  attorney-general  to  annm  cor- 
poration when  legimature  directs. 

131 Action  by  attorney-general  to  annul  cor- 
poration by  leave  of  court. 

132 Notice  of  application  for  leave  to  commence 

action. 

133 Jury  trial. 

134 Injunction  and  receiver  in  final  judgment. 

135 Temporary  injunction. 

136 Filing^  and  publishing  judgment. 

300 Certam  corporations  excepted  from  certain 

provisions. 

301 Testimony  of  officers  and  agents. 

302 Injunction  staying  action  in  certain  cases. 

303 Proving  claims  of  creditors. 

304 Action    by    attorney-general    against    cor- 
porations or  cheers. 

305 Requisites  of  injunction  in  certain  cases. 

306 Appointment  of  receivers. 

307 Judicial  suspension  or  removal  of  officer  of 

corporation. 

308 Application  of  last  three  sections. 

309 Misnomer  not  available. 

101 Liabilitv  of  heirs  and  devisees  for  death  of 

decedent. 

102 Liability  of  heirs  and  devisees  where  will 

provides  for  debts. 

28 Action  by  child  born  after  making  a  will  or 

bv  sul>8cribing  witness. 

41 Rignts  of  transferee  of  claim  or  demand. 

41 Transfer  of  claim. 

375 Transfer  of  cause  of  action  for  usury. 

41 Assignment  of  judgment. 

230,  231 Composition  by  joint  debtors. 

232,  233 Compositions  by  joint  debtors. 

201 District  attorney  to  bring  action  on  forfeited 

recognisance. 

201 District  attorney  to  pay  over  certain  moneys 

collected. 
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Coos 


CoimouoATKD  Law 


Law 


Section 


Subject 


1968         CJounty 201 District  attorney  to  render  certain  account. 

2149  Debtor  and  Creditor..    50 Insolvent's   discharge;   who   may   be   dis- 

charged. 

2150  Debtor  and  Creditor.. .    51 Insolvent's  discharge;  application. 

2151  Debtor  and  Creditor. .     52 Insolvent's  discharge;  petition. 

2152  Debtor  and  Creditor. .    53 Insolvent's  discharge;  consent  of  creditors. 

2153  Debtor  and  Creditor. .    54 Insolvent's  discharge;  consent  of  represen- 

tative or  trustee. 

2154  Debtor  and  Creditor. .    55 Insolvent's  discharge;  consent  of  corpora- 

tion. 

2155  Debtor  and  Creditor. .    56 Insolvent's  discharge;   consent  of  partner- 

ship. 

2156  Debtor  and  Creditor. .     57 Insolvent's   discharge;    effect   of  consent 

where  petitioner  is  joint  debtor. 

2157  Debtor  and  Creditor. .     58 Insolvent's  discharge;  consent  of  purchaser 

of  debt. 

2158  Debtor  and  Creditor. .     59 Insolvent's  discharge;  consenting  creditor 

must  relinauish  security. 

2159  Debtor  and  Creditor. .     60 Insolvent's  discharge;  penalty  when  credi- 

tor swears  falsely. 

2160  Debtor  and  Creditor. .     61 Insolvent's    discbarge;  affidavit    of    con- 

senting creditor. 

2161  Debtor  and  Creditor. .     62 Insolvent's  discharge;  non-resident  creditor 

to  annex  accounts. 

2162  Debtor  and  Creditor . .     63 '. Insolvent's  discharge;  petitioner's  schedule. 

2163  Debtor  and  Creditor. .     64 Insolvent's  discharge;  petitioner's  affidavit. 

2164  Debtor  and  Creditor. .     65 Insolvent's  discharge;  order^oshow  cause. 

2165  Debtor  and  Creditor . .     66 Insolvent's  discharge;  publication  and  serv- 

ice of  order. 

2166  Debtor  and  Creditor. .     67 Insolvent's  discharge;  hearing. 

2167  Debtor  and  Creditor. .     68 Insolvent's    discharge;    putting    cause  on 

calendar. 

2168  Debtor  and  Creditor. .     69 Insolvent's  discharge;   filing   specifications 

and  demanding  jury  trial. 

2169  Debtor  and  Creditor. .     70 Insolvent's  discharge:  opposing  creditor  to 

file  proofs. 

2170  Debtor  and  Creditor. .     71 Insolvent's  discharge;  proceedings  if  jurors 

do  not  agree. 

2171  Debtor  and  Creditor. .     72 Insolvent's  discharge;  non-resident  wife. 

2172  Debtor  and  Creditor. .     73 Insolvent's   discharge;   examination  of  in- 

solvent. 

2173  Debtor  and  Creditor. .     74 Insolvent's  discharge;  discbarge. 

2174  Debtor  and  Creditor. .     75 Insolvent's  discharge;  assi^ment. 

2175  Debtor  and  Creditor. .     76 Insolvent's  discharge;  assignment. 

2176  Debtor  and  Creditor. .     77 Insolvent's  discharge;  trustees. 

2177  Debtor  and  Creditor. .     78 Insolvent's  discharge;  effect  of  assignment. 

2178  Debtor  and  Creditor. .     79 Insolvent's  discharge;  discharge. 

2179  Debtor  and  Creditor. .     80 Insolvent's  discharge;  order  to  show  cause 

where  trustee  refuses  to  give  certificate. 

2180  Debtor  and  Creditor. .     81 Insolvent's  discharge;  proceeding?  on  return 

of  order. 

2181  Debtor  and  Creditor. .     82 Insolvent's  discharge;  recording  papers. 

2182  Debtor  and  Creditor. .     83 Insolvent's  discharge;  effect  ofdischarge. 

2183  Debtor  and  Creditor. .     84 Insolvent's  discharge;  effect  of  discharge. 

2184  Debtor  and  Creditor. .     85 Insolvent's  discharge;  effect  of  discharge. 

2185  Debtor  and  Creditor . .     86 Insolvent's  discharge;  release  from  impnson- 

ment. 

2186  Debtor  and  Creditor. .     87 Insolvent's  discharge;  void  discharge. 

2187  Debtor  and  Creditor. .     88 Insolvent's   discharge;   invalidity  may  be 

proved. 

2188  Debtor  and  Creditor. .     100 Insolvent's   exemption;    who  may  be  ex- 

empted. 

2189  Debtor  and  Creditor. .     101 Insolvent's  exemption;  petition. 

2190  Debtor  and  Creditor, .     102 Insolvent's  exemption;  petitioner's  schedule. 

2191  Debtor  and  Creditor. .     103 Insolvent's  exemption;  petitioner's  affidavit. 

2192  Debtor  and  Creditor. .     104. Insolvent's  exemption;  order  to  show  cause. 

2193  Debtor  and  Creditor. .     105 Insolvent's  exemption;  hearing. 

2194  Debtor  and  Creditor. .     106 Insolvent's  exemption;  assignment. 

2195  Debtor  and  Creditor . .     107 Insolvent's  exemption;  discharge. 
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Cods 


SeoUon 


3196 
2197 
2198 

2199 
2200 

2201 
2202 
2203 

2204 

2205 

2206 

2207 

2208 
2209 
2210 

2211 
2212 
2213 

2214 

2215 
2216 

2217 

2218 

2219 
2220 
2221 

2222 
2223 

2224 

2225 

2226 

2227 

2228 

2229 

2230 

2266 
2267 

2268 

2269 

2270 

2271 


Subject 


Debtor  and  Creditor . .  108. 

Debtor  and  Creditor. .  109. 

Debtor  and  Creditor . .  '  1 10. 

Debtor  and  Creditor . .  111. 

Debtor  and  Creditor . .  120. 

Debtor  and  Creditor . .  121 . 

Debtor  and  Creditor . .  122. 

Debtor  and  Creditor . .  123. 

Debtor  and  Creditor . .  1 24. 

Debtor  and  Creditor . .  125 . 

Debtor  and  Creditor . .  126 . 

Debtor  and  Creditor . .  127 . 

Debtor  and  Creditor . .  128. 

Debtor  and  Creditor . .  129 . 

Debtor  and  Creditor . .  130. 


Debtor  and  Creditor . .  131 .. . 
Debtor  and  Creditor . .  132.  r. 
Debtor  and  Creditor . .     133. . . 


Debtor  and  Creditor . .  134. 

Debtor  and  Creditor . .  135. 

Debtor  and  Creditor . .  136 . 

Debtor  and  Creditor . .  137. 

Debtor  and  Creditor . .  138. 


Prison. 
Prison. 
Prison. 

Prison. 
Prison, 

Prison 

Prison 


390. 
391. 
392. 

393. 
394. 

395. 

396. 


Prison 397. 

Prison 398. 

Prison 399. 

Prison 400. 

Prison 401. 

Judiciary 754. 

Judiciary 755. 

Judiciary 756. 

Judiciary 757. 

Judiciary 758. 

Judiciary 757. 


Insolvent's  exemption;  recording  papers. 
Insolvent's  exemption;  release. 
Insolvent's  exemption;  debts  and  demands 

not  affected. 
Insolvent's  exemption;  void  disdwu^. 
Judf^ent  debtor's  discharige,  who  may  be 

discharged. 
Judgment  debtor's  discharge;  application. 
Judgment  debtor's  discharge,  petition. 
Judgment  debtor's  discharge,  contents   of 

petition. 
Judgment  debtor's  discharge;  affidavit  of 

petitioner. 
Judgment    debtor's    discharge,    notice    to 

creditors. 
Judgment  debtor's  discharge;  notice  when 

service  cannot  be  made 
Judgment  debtor's  discharge;  notice  when 

state  a  creditor. 
Judgment  debtor's  discharge;  hearing. 
Judgment  debtor's  discharge,  adjournment. 
Judgment  debtor's   discharge;  proceedings 

on  adjournment. 
.Judgment  debtor's  discharge;   assignment. 
Judgment  debtor's  discharge;  discharge. 
Judgment  debtor's  discharge;   petitioner's 

property  still  liable. 
Judgment  debtor's  discharge;   new   execu- 
tion. 
Judgment  debtor's  discharge;  trustee. 
Judgment  debtor's  discharge;  creditor  may 

notify  debtor  debtor  to  apply  for  discharge. 
Judgment  debtor's  discharge;  failure  so  to 

apply. 
Judgment  debtor's  discharge;  discharge  of 

debtors  to  state  or  United  States. 
Care  of  prisoner's  property;  application. 
Care  of  prisoner's  property;  who  may  apply. 
Care  of  prisoner's  property;  creditor  must 

relinquish  security. 
Care  of  prisoner's  property;  petition. 
Care  of  prisoner's  property;  copy  of  sen- 
tence and  affidavit. 
Care  of  prisoner's  property;  proceedings  on 

presentation  of  papers. 
Care   of   prisoner's   property;   proceedings 

on  return  of  order. 
Care  of  prisoner's  property;  order  appoint- 
ing trustee. 
Care  of  prisoner's  property;  removal  of 

trustee. 
Care  of  prisoner's  property;  distribution  of 

property. 
Care  of  prisoner's  property;  property  to  be 

delivemi  to  prisoner  on  discharge. 
Care  of  prisoner's  property;  application  of 

article. 
Contempt   proceedings;   application. 
Contempt    proceedings;    summary   punish- 
ment. 
Contempt    proceedings;    warrant    without 

notice. 
Contempt  proceedings;  order  to  show  cause 

or  warrant  to  attach. 
Contempt  proceedings;  notice  to  delinquent 

officer. 
Contempt  proceedings;  order  granted  out 

of  court. 
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Com 


CONBOUOATBD  LaW 


Lai 


8tetioa 


Babject 


2272 

2273 

2274 

2275 
2276 


2278 
2279 


Judiciary, 

Judiciary. 

Judiciary. 

Judiciary. 
Judiciary. 


769 

760-762. 
763 


2277  Judiciary. 


Judiciary. 
Judiciary. 

Judiciary . 
Judiciary. 

Judiciary. 

Judiciary. 


Judiciary.^ 
Judiciary.. 


2289 

2290 

2291 

2292 

2293 
2294 
2295 

2296 
2297 
^98 

2299 

2300 

2301 

2411 

2412  pt. 

2413  pt. 

*2414 

*2415 
2416 

♦2417 


Judiciary. 
Judiciary. 

Judiciary. 

Judiciary. 

Judiciary. 

Judiciary. 

Judiciary, 

Judiciary. 
Judiciary. 
Judiciuy. 

Judiciary. 
Judiciary. 
Judiciary. 

Judiciary.. 

Judiciary. 

Judiciary. 


764. 
766. 

766. 

767. 
768. 

769. 
770. 

771. 

772. 

773. 
774. 

775. 
776. 

777. 

778. 

779. 

780. 

781. 

790. 
791. 
791. 

792. 
793. 
794. 


796. 


796. 
797. 


General  Corporation. . 
General  Corporation. . 
General  Corporation. . 

County 

General  Corporation. . 
General  Corporation. . 
General  Corporation. . 

County 

Executive 

Judiciary 


60. 
61. 
62. 


161. 
63.. 
64.. 
66.. 


1611 

34 

264 


Contempt    proceedings;    contempt    before 
referee. 

Contempt  proceedings;  effect  of  order  and 
warrant. 

Contempt  proceedings;  affidavit  and  war- 
rant to  be  served  on  accused. 

Contempt  proceedings;  undertaking. 

Contempt  proceedings;  execution  of  war- 
rant. 

Contempt    proceedings;    undertaking    for 
discharge. 

Contempt  proceedings;  habeas  corpus. 

Contempt  proceedings;  sheriff  to  nle  under 
taking. 

Contempt  proceedings;  interrogatories. 

Contempt  proceedings;  final  order  directing 
punishment. 

Contempt  proceedings;  punishment  on  re- 
turn of  habeas  corpus. 

Contempt  proceedings;  punishment  on  re- 
turn of  order  to  show  cause. 

Contempt  proceedings;  amount  of  fine. 

Contempt  proceedings;  length  of  imprison- 
ment. 

Contempt  proceedings;  release  of  offender. 

Contempt  proceedings;  indictment  of  of- 
fender. 

Contempt  proceedings;   proceedings  when 
accused  does  not  appear. 

Contempt  proceedings;  prosecution  of  under- 
taking. 

Contempt  proceedings;  prosecution  of  under- 
taking in  name  of  people. 

Contempt   proceedings;    sheriff   liable   for 
taking  insufficient  sureties. 

Contempt  proceedings;  misconduct  at  trial 
term. 

Collection  of  fine;  schedule  of  fines  imposed. 

Collection  of  fine;  warrant. 

Collection  of  fine;  warrant  when  delinquent 
non-resident  of  county. 

Collection  of  fine;  execution  of  warrant. 

Collection  of  fine;  return  of  warrant. 

Collection  of  fine;  proceedings  if  fine  not 
collected. 

Collection  of  fine;  contents  of  schediule  an- 
nexed to  warrant. 

Collection  of  fine;  liability  of  sherff  for 
omission  of  duty. 

Collection  of  fine;  special  provisions  for  col- 
lection. 

Change  of  name;  by  corporation. 

Change  of  name;  contents  of  petition. 

Change  of  name;  notice  of  presentation  of 
petition. 

Change  of  name;  order  changing  name. 

Change  of  name;  when  to  take  effect. 
Change  of  name^  substitution  of  new  name 
in  pending  action. 

Change  of  name;  reports  of  names  changed. 


*  2414.  Only  partly  repeded.    This  section  also  amended  by  act  amending  code  dv.  proc.  senerally.     See  present 

2415.  It  was  oiidy  intended  to  repeal  this  section  as  far  as  it  related  to  change  of  name  of  corporations.     See  present 
■ectkHi  as  amended  by  act  amending  the  code  civ.  proc.  generally. 

2417.  Part  of  tUs  section  was  not  expressly  repealed  by  tlw  consolidated  laws  but  was  made  a  portion  of  coimty  law 
1 101,  subd.  7.   Afterward  the  whole  seotion  was  expressly  repealed  by  L.  1900.  ch.  417. — ^Ed. 
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TABLES  OF  BOARD  OF  STATUTORY  C30NS0LIDATI0N,  1909 


Code 


Section 


CONBOUDATED  LaW 


Law 


Section 


Sabjeot 


k' 


2419 

2420 

2421 

2422 

2423 

2424 

2425 

2426 

2427 
2428 

2429 

2430 

2431 

2431a 

2431b 

2471a 
2529 

2611 
2628 
2633 
2634  pt. 
2660  pt. 

2694 

2703 

2704 

2732 

2733  pt. 
2734 

3280 

3281 
3282 
3283 

3285 
3286 
3289 

3290 

3291 
3295 

3303 
3390 

3391 
3392 
3393 


General  Corporation. . 

General  Corporation. . 

General  Corporatio|i. . 

General  Corporation. . 

General  Corporation. . 

General  Corporation.. 

General  Corporation. . 

General  Corporation. . 

General  Corporation. . 
General  Corporation. . 

General  Corporation.. 

General  Corporation. . 

General  Corporation. . 

General  Corporation. . 

Genera]  Corporation. . 

Public  Oflficers 

Judiciary 


170 

171-173. 
174..... 


175. 


176,178,181,  1 
182,  184.. . .  I 
179 


180 

loO— lo7 


188,  189. 
190 


191,  192,  194. 
193 


177,  195 

277 

268 


Decedent  Estate. 
Decedent  Estate. 
Decedent  Estate . 
Decedent  Estate . 
Decedent  Estate . 

Decedent  Estate . 

Decedent  Estate 


80.... 
472. . , 

23-25. 
46.... 
42. . . . 
43.... 
103... 


47. 

44. 


Decedent  Estate 45. 

Decedent  Estate 98. 


Decedent  Estate. 
Decedent  Estate . 

Judiciary 

Public  OflScers. .  . 
Public  Officers. .  . 
Public  Officers. .  . 
Judiciary 


County 

Public  Officers . 
Public  Officers. 


99.. 
100. 
252. 
67.. 
67.. 
67.. 
256. 

161. 
70.. 
69.. 


Executive 84. 


Public  Officers. 
State  Finance.. 


68. 
46. 


Judiciary 

General  Corporation. . 

Joint-Stock  Ass'n 

General  Corporation. . 
General  Corporation. . 
General  Corporation. . 


253. . . 
70.... 

8 

71.... 
72. . . . 
72,  73. 


1 


xell 


Voluntary  diasolution  of  oorpOTations; 
grounds  for  petition. 

Voiuntaiy  dissolution  of  corporation:  peti- 
tion wnen  directors  or  trustees  divided. 

Voluntary  dissolution  of  corporation;  con- 
tents of  petition. 

Voluntary  dissolution  of  corporation;  affi- 
davit to  be  annexed. 

Voluntary  dissolution  of  corporation;  presen- 
tation of  petition  temporary,  receiver. 

Voluntary  dissolution  of  corporation;  order 
to  be  published. 

Voluntary  dissolution  of  corporation;  service 
of  order. 

Voluntary  dissolution  of  corporation;  hear- 
ing. 

Voluntary  dissolution  of  corporation;  papers. 

Voluntary  dissolution  of  corporation;  appli- 
cation for  final  order. 

Voluntary  dissolution  of  corporation;  final 
order. 

Voluntary  dissolution  o£  corporation;  certain 
sales  and  transfer,  void. 

Voluntary  dissolution  of  corporation;  certain 
corporations  excepted. 

Voluntary  dissolution  of  corporation;  com- 
missions of  receiver. 

Voluntary  dissolution  of  corporation;  final 
accounting. 

Delivery  of  public  books  and  papers. 

Attorney  who  is  surrogate's  father  or  son 
prohibited  from  practicing  before  him. 

What  wills  may  be  proved. 

Validity  of  piu-chase  notwithstanding  devise. 

Record  of  wills  in  county  clerk's  office. 

County  clerk's  index  of  recorded  wills. 

Action  against  husband  for  debts  of  deceased 
wife. 

Validity  and  effect  of  testamentary  disposi- 
tions. 

Recording  will  found  in  another  state  or 
countiy. 

Authentication  of  papers  from  another  state 
or  country. 

Distribution   of  personal   property  of  de- 
cedent. 

Advancements  of  personal  estates. 

Estates  of  marriea  women. 

Fees  of  clerks  and  officers. 

Fees  of  public  officers. 
Fees  of  public  officers. 
Clerk  of  court  of  appeals  must  account  for 

fees. 
County  clerks  must  account  for  fees. 
Accounting  for  fees  generally. 
Fee  for  administering  certain  official  oaths 

prohibited. 
Certain  searches  ordered  by  state  officers 

to  be  gratuitous. 
Allowance  of  additional  fees  and  expenses. 
Comptroller  to  audit  and  pay  certain  fees 

and  charges. 
Clerk's  fees  upon  naturalization. 
Sale  of  corporate  and  joint-stock  association 

real  property;  method. 
Sale  of  corporate  real  property;  petition. 
Sale  of  corporate  real  property;  nearing. 
Sale  of  corporate  real  property;  order  of  sale. 
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CODB 


Subject 


3394  General  Corporation. . 

3395  General  Corporation. . 

3396  General  Corporation. 

3397  General  Corporation. 

3398  Lien 

3399  lien. 

3400  Lien. 

3401  Lien 

3402  Lien 

3403  lien. 

3404  lien 

3405  lien 

3406  lien 

3407  lien 

3406  lien 

3409  lien 

3410  lien 

3411  lien 

3412  lien 

3413  lien 

3414  Lien 

3415  lien 

3416  Lien 

3417  lien 

3418  lien 

3419  lien 

♦3419  (bie)  lien 

3420  lien 

3421  lien 

3422  lien 

3423  lien 

3424  lien 

3425  lien 

3426  Lien 

3427  lien 

3428  Lien 

3429  lien 

3430  lien. 

3431  lien 

3432  lien 

3433  lien 

3434  Lien 

3435  lien 

3436  lien 

3437  lien 

3438  Lien 

8439         Lien 

3440  Lien 

3441  lien 


74 Sale  of  corporate  real  property;  insolvent 

corporations. 
75 Sale  of  corporate  real  property;  service  of 

notices. 
76 Sale  of  corporate  real  property;  practice  in 

cases  not  provided  for. 
330 Sale  of  corporate  real  property;  time  title 

takes  effect. 

40 Mechanics'  liens;  construction. 

41 Mechanics'  liens;  enforcement. 

42 Mechanics'  liens;  enforcement  of  lien  for 

public  improvement. 

43 Mechanics'  liens;  action  in  court  of  record. 

44 Mechanics'  liens;  parties. 

45 Mechanics'  liens;  equities  to  be  determined. 

46 Mechanics'  liens;  action  in  court  not  of  rec- 
ord. 

47 Mechanics'  liens;  service  of  summons. 

48 Mechanics'    liens;    ansyrer;    judgment    by 

default. 

49 Mechanics'  liens;  trial  and  judgment. 

50 Mechanics'  liens;  execution. 

51 Mechanics'  liens;  appeals. 

52 Mechanics'  liens;  transcripts  of  judgments. 

53 Mechanics'  liens;  costs  and  disbursements. 

54 Mechanics'  liens;  judgment  in  case  of  failure 

to  establish  lien. 

55 Mechanics'  liens;  pa3rment  into  court. 

56 Mechanics'  liens;  preference  over  contrac- 
tors. 

57 Mechanics'  liens;  terms  of  judgment. 

58 Mechanics'  liens;  judgment  for  deficiency. 

59 Mechanics'  liens;  vacating  lien. 

60 Mechanics'  liens;  judgment  in  action  on 

account  of  public  improvement. 
61 Mechanics'   hens;  judgment  in  action  to 

foreclose  lien  on  property  of  railroad. 

85 lien  on  vessel;  enforcement. 

86. Lien  on  vessel;  appliciation  for  warrant. 

87 Lien  on  vessel;  imdertaking. 

88 Lien  on  vessel;  execution  of  warrant. 

89 Lien  on  vessel:  order  to  show  cause. 

90 Lien  on  vessel;  notice  to  be  published  and 

served. 

91 Lien  on  vessel;  trial. 

92 Lien  on  vessel;  order  of  sale. 

93 lien  on  vessel;  sale  and  proceeds. 

94 Lien  on  vessel;  notice  of  distribution. 

95 lien  on  vessel;  liens  for  which  no  warrants 

are  issued. 

96 Lien  on  vessel;  contested  claims. 

97 Lien  on  vessel;  trial  of  issues  and  appeal. 

98 Lien  on  vessel;  distribution  of  proceeds. 

99 Lien  on   vessel;   payment  of   uncontested 

claims. 

100 Lien  on  vessel:  distribution  of  surplus. 

101 Lien  on  vessel;  application  for  discharge  of 

warrant. 
102 Lien  on  vessel;  undertaking  to  accompany 

application. 

103 Lien  on  vessel;  discharge  of  warrant. 

104 Lien  on  vessel;  action  on  undertaking. 

105 Lien  on  vessel;  costs  of  proceedings. 

106 lien  on  vessel;  sheriff  must  return  warrant. 

107 Lien   on   vessel;   discharge   of  lien   before 

issue  of  warrant. 


*  M19.  JL.  1897.  ch.  410.  which  add«d  titles  III  and  IV  to  code  dr.  proe.,  ended  said  title  III  with  S  3419  and  began 
le  IV  with  a  8  3419.— Bbw 

EdU 


I 


Gvil  Practice  Act 


i 

i 


THE 

CIVIL  PRACTICE  ACT 

OF  THE 

STATE  OF  NEW  YORK 

L.  1920,  CH.  926,  AS  AMENDED.  1922. 

AN  ACT  in  relation  to  civil  practice  in  the  courts  of  the  state  of 

New  York 

Bfme  %  law  May  21,  1920,  with  th«  approval  of  the  Govwnor.    Pf  ed>  thrM-Aftht  beinc  pCMont. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assembly, 
do  enact  as  follows: 


CIVIL  PRACTICE  ACT 

Aitiole    1.  Short  title;  oonstraetioa;  definiUoiw  (U  IH)). 
2:  linitatioiiA  of  tame  (M  10-61). 
8.  Courta,  judges  and  refenee  (U  62-81). 

OENBUL  PftACnCB  PBOYItOONS 

4.  Abatement  and  continuance  (11 82-95). 
5).  ConaoBdation  and  severance  (||  90,  97). 

6.  Extension  of  time  (|8  98.  99). 

7.  Filing  papers  (H  100.  101). 

8.  Mandates  (U  102-104). 

9.  Mistakes,  defects  and  irregularities  (H  105-112). 
la  Motions  (IS  113-119). 

11.  Notice  of  pendency  (H  120-125). 

12.  Oaths  of  Teferecfl  and  other  officers  (i  126). 

13.  Orders  (fl  127-132). 

14.  Payment  mto  court  and  out  of  court  (||  133-137). 

15.  Pnferences  (11 138-143). 

16.  Publication  (H  144-147). 

17.  Security  (H  14»-162). 

18.  Service  of  papers  (||  163-166). 

19.  Stay  (H  167-169). 
2a  Stipulation  (ft  170). 

21.  Tender  and  offer  (||  171-179). 

22.  Want  of  prosecution  (ftf  180.  181). 

COBIMENGianNT  OF  ACTION 

23.  Venue  (U  182-190). 

24.  Parties  (ft  191-217). 

25.  Summons  (f|  218-235). 

26.  Appearance  (fft  236-240). 

27.  Pleadings  (H  241-284). 

28.  Interpleader  (|§  285-287). 

PRBPABAITON  FOB  TUAL 

29.  Testimony  by  deposition  (M  288-309). 

aa  Depositions  taken  within  the  state  for  use  without  the  state  (U  310-312). 

31.  Perpetuation  of  testimony  in  real  property  actions  (ftS  313-321). 

32.  Discovery  and  inspection  (H  324-328). 

EVIDENCE 

33.  Evidence  (H  329-420). 

TUAL 

34.  Trial  (H  421-171). 

nJDGMEBIT 

35.  Judgment  (f f  472-548). 

MOTIONS  FOB  NEW  TBIALS 

36.  Motions  for  new  trials  (U  549-556). 

APPEALS 

37.  Appenls;  general  provisions  (§1  557-587). 

38.  Anieals  to  the  court  of  appeals  (ff  588-607). 

39.  Appeals  to  the  appellate  division  of  the  supreme  court  {\%  608-621). 

40.  Appeals  to  the  supreme  court  from  inferior  courts  (§§  622-630). 

41.  Appeals  from  a  determination  in  a  special  proceeding  {\%  631-634). 
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n  (ft  773-813). 
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Aetion  for  ^nitiDD  (H  101 VI 
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SHORT  TITLE;  CONSTRUCTION;  DEFINITIONS 


ARTICLE  1 
Short  tide;  eonstroctioii;  deflnitioiu 


Section  1.  Short  tide  and  application. 

Tliia' act  shall  be^known  M  the  (nril  praetioe  act,  and,  except  u  otherwiK  expru^  provided . 
ahaS  apply  to  the  einl  practice  in  all  the  ooartB  of  reoord  of  the  crtate. 

DRhsttaB.— Code  d*.  ptne.,  f  3344  (omitted  u  wvand);  ofifiiully  rwriasd  frem  L.  IB7S,  sh.  449, 1 1. 

§  2.  Act  to  be  UberaQr  construed. 
This  act  shall  be  liberally  constraed. 

$  3.  Role  of  strict  coBStniction  sot  applicable. 

The  rule  of  the  common  law  that  a  statute  in  den^iatlon  of  the  common  law  ia  strictly  oon* 
Btrued  does  not  apply  to  this  act. 


>«..  I  334fi.  without  Dhuce;      7crry  R.  ILCa..  IMApp.  Dlr,  Oil,  11a  K.  Y.  8upp.  lOiK 
driaiHlly  mk^fmm  soda  of  prcH..  1407.  afld.,  301N.Y.  tM;  BsLwuta  t.  Bshvut*.  113  fiHii.M4, 

ijiaeilliB.— Paopk   T.    Blwku   8ti«et   A  Fulton      ISC  N.  V,  Bupp.  SM. 

S  4.  "  Action  "  defined. 

Aetioas  are  of  two  kinds,  civil  and  criminal.  The  word  "  action, "  when  applied  to  judicial 
pioceedlnga,  signifiea  an  brdinary  prosecution  in  a  court  of  justice  by  a  party  against  another 
party  for  the  enforcement  or  protection  of  a  right,  the  redress  or  prevention  of  a  wrong  or  ttie 
punishment  of  a  public  offense. 

a.— Code  eiT.  proo..  )f  3331.  B33S,  wHboot  !■  1—wL— People  t.  2usbb,  1M  App.  Dir.  BT8,  141 

>— ■ — e;  orlfiniilly  nnied  lium  ooda  o(  pcos.,      N.  Y.  8upp.  TM:  TuiHy  t.  Jenar  CoHnamlir*  Co-  M 
Muii.3a2.raSK.Y.8inip.3eT. 
-Faopla   T.    Helmer,    IH    N.   Y.    BBS; 
173  M.  Y.  140. 

{  6.  "  Special  proceeding  "  defined. 

Every  other  prosecution  by  a  par^  for  ^ther  of  the  purpoaes  specified  in  the  last  section  ia 
a  q>eeial  proceeding. 

nrrlixlnn.     '    ...  :r ,.-..  i  333*.  witfaoui  chsnec;  N.  T.  S70:  Matto'  of  Tanytom,  WUta  PUn*  A  M.  R 

orifknillh  r...i..~j  fr..T.,  r..:...A  prctf.,  t  3-  Co^  133  App.  DiT.  297,  299,  117  N.  Y.  Sum.  «»;  Km4w 

Erimutt,.     1  ,[i^,  pioi.^itiii  rertm  To  fprcm\  ,«ih  of  Hull.  l»  Apn.  Dlr.  3B7.  130  N.  Y.  SupD.  lOTO;  MatMr 

^»^line.  ruli'o  nl  i-ivil  prs.'tJc,'.  n.  ol  Spenoec,   137  App.  Div.  830.  133  KT  Y.  Son.  IBO: 

Special  v*M»edlBag.— Peoplg  n  rei.  Cuni>  v.  Kidosy.  Mmmt  of  Haydon  t,  CanoU.  IM  App.  DhTUL  171 

m  N.  Y.  209:  People  i.  Stale  Bank  of  Rochener,  M  N.  Y.  " ■"'  ■  •"— —  -'  ••"  =■ ■  -•  >■--  *--    — 

X.  y.  32:  Matter olConlaod  a  Co.,  98  N.  Y.  336^  Mat(«  N.  Y. 

d  Ci()i  dI  Bnoklyn.  148  "  "  —   "'  '  "  """  ~ 

1.  Y.  129;  Mr '  • 


McUucbliB.  3  App.  Dn.  406,  37  N.  Y.  »upp.  DBS,  mod.  SMIn>«Mi  >«>wl—  aellMi  Mri  mmW  jiMMtf* 

lU  N.  ¥.  3SS[  Matter  nf  Givle  CniBsiDi  Comni .  20  App  Id(.— Loaar  ▼.  Staalar,  S3  Hun  430,  31  N.  Y.  Bm.  MO. 

K'.  271.  4fl  \.  Y.  Bupp.  1070;  Mniiflr  of  Miior,  eu-.,  nvd.  on  oAet  ciouadi.  147  N.  Y.  SSa 

22  App.  Div.  134.  47  N.  T.  8upp.  963;  Pw^de  «  ntl.  Gui.         Wkat   ■!•    Mt    MMM    ■■■llllllilMI      H a    ol 

boid  T.  KsUocc  22  App.  Div.  I7S.  47  N,  V.  Supp.  103;  Drwa.  107  N.  Y.  44,  48;  Matter  of  Hurttuib.  117  Add. 
tlatta  of  Attomey-GcDeral.  33  App.  Div,  285.  47  S.  Y,  Dl«.  xa,  103  N.  Y.  Supp.  ITSi  Biuan  v.  UodecwDodTsi 
aupp.  SS3;  Mailer  of  Town  of  Bempitud,  32  App.  Div.  e,  Mias.  3M,  37£,  US  N.  Y.  Supp.  OS;  Taipq'  t.  Jhmv  Co- 
UN.  Y.  Bupp.  707;  Matter  of  PMemn.  M  App.  Div.  14.'!.  ooeratiTe  Co..  OS  Miao.  303.  IIB  N.  Y.  Supp.  207;  Matlw 
S7N.  Y.  Siw.  1014:  Matter  ol  Eonii  v,  Fscfcral  Brewing  of  Boud  (d  ChwitlM.  TA  Hun  74,  37  N.  Y.  Supp.  830. 
Co.,  133  App.  Div,  091.  108  N.  Y.  Bamt.  331,  aSd.,  102 

§  6.  **  Civil  action  "  defined. 

The  teim  "dvil  action"  meaos  any  action  eno^t  an  acUon  prosecuted  in  the  name  of 
the  people  of  the  state  as  pl^tiffs  a^nst  a  party  charged  with  crime. 

pno..  H333fl.  3337,  io        ■■»>«  ncpot  to  inqalr*  tnto  fctMtlMi  of  Htoooar 

oe..  I  A;  ori^nally  ravind     ia  not  a  erimiuil  aotioo.    People  u  tel.  Curtia  v.  SUmtr, 
331  N.  Y.  3M.  —w. 


1 7  CIVIL  PRACTICE  ACT  «t.  1 

§  7.  General  definitions  and  niles  of  construction. 

In  construing  this  act,  the  following  rules  oaust  be  observed,  except  where  a  caaitBTy  intent 
is  expressly  declared  in  the  provision  to  be  construed  or  plainly  apparent  from  the  context 
thereof: 

1.  The  word  "  clerk ''  signifies  the  clerk  of  the  court  wherein  the  action  or  special  proceeding 
is  brought,  or  wherein  or  by  whose  authority  the  act  is  to  be  done,  which  is  referred  to  in  the 
provision  in  which  it  is  used.  If  the  acticm  or  special  proceeding  is  brought,  or  the  act  is  to  be 
done,  in  or  by  the  authority  of  the  supreme  court,  it  signifies  the  clerk  of  the  county  wherein 
the  action  or  special  proceeding  is  triable  or  the  act  is  to  be  done. 

2.  The  word  "  report''  when  used  in  connection  with  a  trial  or  other  inquiry  or  a  judgment, 
means  a  referee's  report;  and  the  word  "decision,"  when  used  in  the  same  connection,  means 
the  decision  of  the  court  upon  a  hearing,  or  the  trial  of  an  issue,  before  the  court,  witiiout  a 
jury. 

3.  The  word  "  affidavit"  includes  a  verified  pleading  in  an  action  or  a  verified  petition  or  an* 
swer  in  a  special  proceeding. 

4.  A  warrant  of  attoobment  against  property  is  said  to  be  "annulled"  when  the  action  in 
which  it  was  granted  abates  or  ]a  discontinued;  or  a  final  judgoient  rendered  therein  in  favor 
of  the  plaintiff  is  fully  paid;  or  a  final  judgment  is  rendered  therein  in  favor  of  the  defendant. 
But  in  the  case  last  specified  a  stay  of  proceedings  suspends  the  effect  of  the  annulment,  and 
the  reversal  or  vacating  of  the  judgment  revives  the  warrant. 

5.  The  term  "judgment  creditor"  signifies  the  person  who  is  entitled  to  collect,  or  otherwise 
enforce,  in  his  own  right,  a  judgment  for  a  sum  of  money  or  directing  ihe  payment  of  a  sum  of 
money. 

6.  A  "judgment  creditor's  action"  is  an  action  brou^t  by  a  judgment  creditor  to  aid  the 
<^ection  of  a  judgment  for  a  sum  of  money  or  directing  the  payment  of  a  sum  of  money. 

7.  A  "domestic  corporation"  is  a  corporation  created  by  or  under  the  laws  of  the  state,  or 
located  in  the  state,  and  created  by  or  under  the  laws  of  the  United  States,  or  by  or  pursuant 
to  the  laws  in  force  in  the  colony  of  New  York  before  the  nineteenth  day  of  April  in  the  year 
seventeen  hundred  and  seventy-five.    Every  other  corporation  is  a  "foreign  corporation." 

8.  The  word  "action"  refers  to  civil  action;  the  word  "judgment,"  to  a  judgment  in  such 
an  action;  the  term  "  special  proceeding,"  to  a  civil  special  proceeding;  the  word  "  order,"  to 
an  order  made  in  such  an  action  or  speciaf  proceeding;  the  words  "  an  action  of  ejectment,"  to 
an  action  to  recover  the  immediate  possession  of  real  property . 

9.  The  word  "law, "  referring  to  provisions  contaLaing  or  relating  to  the  procedure  in  any 
matter,  when  used  in  applying,  excluding  the  application  of  or  saving  isuiy  such  provision, 
signifies  both  statute  and  rule. 

DeriT»tfoii.--Code  dv.  _proc..  §3343,  first  paragraph  S^jcW  WNjjwdUig.— Peo^^                           iSdaer. 

and  »ubda.  4,  5.  11.  12.  13,  ft  18.  20  Owbd.  14  as  am.  by  225N.  Y.  2W;  Matwr  of  Mat^t.  222  N.  Y.    9. 

L.  1900.  oh.  65),  without  change  of  substance.    The  re-  Ordsr.— People  v.  Redmond,  225  N.  Y.  206;  People  ez 

i^AJniiig  subdivisions,  not  heretofore  repealed,  are  re-  rel.  Empire  Le«nnc  (^.  v.  Mecca  R.  Co..  174  App.  Div. 

enacted  by  L.  1920,  ch.  917.  as  genenU  construction  law.  384^61  N.  Y.  Sto.  HL                                     ^     _^    ,^ 

41  20a.  20b.  25a.  26a.  28a,  33a,  37a,  63a:  and  moorporated  *'MandAte."— People  ex  rel.  Ilhngworth  v.  Court,  10 

C  t  26.  thereof.    Subd.  9  is  new.    |  3343  was  originally  App.  Div.  25,  41  N.  Y.  Sopp.  702;  Matter  of  Maeholdt. 

revised  from  code  of  proc.  M  462-464.  466;  R.  8..  pt.  3.  144App. Div. 252. 128 N.  YTSupo.  1069. 

ch.  10.  tit.  4.5  4:  L.  1875,  ch.  27;  L.  1876,  ch.  449.12.       ,  .,■55^**"'*  *•  "pfOce«."-^hl^  v.   Andrews.  22S 

E«reNiKM.— Books  to  be  Icept  by  clerks,  rules  of  N.  Y.  110.  ^    ^    ^            «      •  t.   o-        t>  i     ^       -« 

civil  practice.  7  "judf  e." — Center  v.   Hoo^ick   River  Pulp   Co..  43 

••AiBldavtt " ;    voflled     OMiiplstnt.-^Levenson    y*  Misc.  247.  88  N.  Y.  Supp.  548;  TruesdeU  v.  Winne.  44 


129  Add.  Div.  206, 113  N.  Y.  Supp.  800;  FUck  v.  Wyoming  berg,  2p8  N.  Y.  476;  White  v.  Mayor,  etc..  16  App.  Div. 

VaUey  Tiust  Co.,  149  App.  Div.  546, 133  N.  Y.  Supp.  1066.  440.  U  N.  Y.  Sudjk  454;  Uoag  v.  Press  Pub.  Co..  fe  App. 

Jndnnent  cnditor's  »«4l0ii.— Caatriotis  v.  Guaianty  Div.  61.  71  N.  Y.  Supo.  348;  People  ex  rel.  Hains  v.  GiU. 

TrustCo..  229  N.  Y.  74;  Foley  v.  RonaMs.  190  App.  Div.  85  App.  Div.  192. 83  N.  Y..Sum).  i^,  affd..  176  N.  Y.  606; 

Oft   179  N  Y  Sudd  227  Clough  v.  Gardiner.  Ill  Misc.  244.  182  N.  Y.  Supp.  803. 

•«IlMiiMtle  oanonittoii.'*— Matter  of  Merriam,  141        "Aettonable  Injury   to   tke   penon.'*— Mddle   v. 

N  Y4TO^Mai8ch  vTcity  of  New  YoA.  193  N.  Y.  460,  MacFadden.  201  N.  Y.  215;  Cohen  v.  New  York  Times 

iJw  \iif«  127  Add  Div  424,  111  N.  Y.  Supp.  645;  Uvalde  Co.,  153  App.  Div.  242.  138  N.  Y.  Supp.  206;  Wyatt  v. 

A^^t'P^i^.yd^orStw  York,  149  Aip.  eS^  HalVs  PortSt  Studio.  71  Mbc.  199.  l^^,  Y.  Supp.  247. 
Sm.  134  N.  y.  Supp.  50;  Planten  v.  National  Nassau        '*la}urf^  to  prolwty."--Deyo  v.  Hudron.  191  App. 

Bank    174  Add   Div.  254.  160  N.  Y.  Supp.  297;  Gould  Div.  655,  181  nTy.  Supp.  846;  Laufer  v.  Sayles.  5  Ajm. 

V  Tocas  ft  PaSsc  Ry.  Co..  176  App.  Div.  818,  163  N.  Y.  Div.  682.  39  N.  Y.  Supp.  377;  Buckley  v.  Mayer,  etc.,  30 

8Iidd479-  McLanahan  v.  Mott,  73  Hun  131,  25  N.  Y.  App.  Div.  463,  52  N.  Y.  Supp.  452;  Benedict  v.  Guardian 

sSSS;  892-  MatteVM  Gushing.  40  Misc.  605.  82  N.  Y.  Trust  Co..  58  App.  Div.  302.  68  N.  Y.  Supp.  1082;  Jamea 

£J5S  796  v^««*»^.  ^  SigneU,  60  App.  Div.  75. 69  N.  Y.  Scqw).  680;  Stewart  v. 

Kraini  ooivorstfoii.— Matter  of  Merriam,  141  N.  Y.  Lyman.  62  App.  Div.  182.  70  N.  Y.  Supp.  936;  Ghigfione 

479^RShWv:  HaMe.  44  Add.  Div.  146.  60  N.  Y.  v.  Friedman,  115  App.  Div.  606,  IOONT  Y.  Supp,  1024; 


Sudd  767*  McLanahan  v.  Mott,  73  Hun  131.  25  N.  Y.  Uliase  v.  uerr,  6i  Misc.  OZD.  o»  IN.  i.  augp.  W8;  uamiHon 

Sudd'  892*  ^^^'^  ^  Paper  Co.  v.  Searing,  47  Hun  837;  Mason  v.  D.*, 

M'jndKmMit.'*— PeonJA  ex  leL  Rochester.  Syracuse  A  L.  ft  W.  R.  Co..  48  Hun  172.  levd.  onother  grounds,  112 

JEaatem  RjTco.  v.  Moroney.  224  N.  Y.  114;  Eric  R.  Co.  N.  Y.  559;  People  v  Barondess.  61  Hun  671,  16  N.  Y. 

?.'Steward.59App.Div.  187.  69  N.  Y.  Supp.  57.  ^^^'^iA'^TS^^T^^^95^'''^^ 
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§  8.  Only  one  form  of  dvil  action^ 

There  is  only  one  form  of  civil  action.  The  distinction  between  actions  at  law  and  suits  in 
equity,  and  the  forms  of  those  actions  and  suits,  have  been  abolished. 

DcfflvmttoB.-M!7od«  dv.  proc.,  {  3S39,  without  change;  Boom  Co.  v.  Hubbard.  134  App.  Div.  46S,  110  N.  Y.  Sapp* 

ancmatty  reviaed  from  oode  of  pioc.,  S  69.  347;  Wae^  v.  Holbrook,  141  App.  Div.  336.  125  N.  Y. 

Hbmt  and  efltet.— Hahl  v.  Suco.  160  N.  Y.  100;  Supp.  1087;  TSmdaU  v.  B«at^.  57  Misc.  646,  106  N.  Y. 

BuffiTan  T.Tiaden*  Ins.  Ok,  160  N.Y.  213;  Sadler  v.Oty  ~  ~  —      -  -- 

__    .     _  -   r.  82, 

Dxr 

Co. 
11  App.  Div.  46. 4T  N.  Y.  8um>.  1131:  Bradun  v.  Atlantic 
Tmrt  Co..  86  App.  Div.  67,  55  N.  Y.  Supp.  506';  Park  A 


8app.  607;  Schmidt  v.  W«yeU,  60  Miac.  370,  373,  118 
N.  Y.  Supp.  630:  Bulkley  v.  Staats,  31  Hun  137;  Farm«n' 
Nat.  Bank  v.  Huaton.  44  Hun  567;  Barriok  v.  Schiflei^ 
decker.  48  Hun  355.  1  N.  Y.  Supp.  21;  Coea  v.  Oua,  61 
Hun  460. 16  N.  Y.  Supp.  220. 


§9.  Civil  and  criminal  prosectttions  not  merged. 

Where  the  violation  of  a  right  admits  of  a  civil  and  also  of  a  criminal  prosecution,  the  one  is 
not  merged  in  the  other. 

Dttlfmtioii.— Code.etv.  proc..  |  1800.  without  change;  In  gmgraL  Gordon  v.  Hoatetter.  37  N.  Y.  00;  Maiia 
originally  reriaed  from  code  of  proc..  i  7.  S  1800  ia  aiao  v.  Bah.  A  O.  R.  Ca.  175  N.  Y.  400.  affg.  73  App.  Div. 
re-enacted  ae  by  L.  1020.  ch.  020.  as  code.  erim.  proe.,  {  5<a.     265,  76  N.  Y.  Supp.  838;  Van  Norden  v.  Robinaon.  45  Hun 

567.  570;  Smith  v.  Loekwood.  13  Baifo.  200. 
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LImitafions  of  time 
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OEITEBAL  PROVISIONS 
§  10.  Application  of  article. 

The  providona  of  this  article  apply  and  oonstitute  the  only  rules  of  limitation  applicable  to 
a  civU  actioQ  or  special  proceeding,  except  in  one  of  the  following  cases: 

1 .  A  case  where  a  different  limitation  is  specially  prescribed  by  law  or  a  shorter  linutation  is 
prescribed  by  the  written  contract  of  the  parties. 

2.  A  case  where  the  time  to  coromence  an  action  has  expired  when  this  article  takes  effect. 
The  word  "action"  contiuned  in  this  article  is  to  be  construed,  when  it  is  necessary  so  to  do, 

as  including  a  special  proceeding  or  any  proceeding  therein  or  in  an  action. 

DeifnaoB.— Oode  dv.  proe..  I  414,  with  aubdi.  2.  3,  iwnver  public  fondi.  C.  P.  A.,  t  133e;  d«i>daat  oAkta  L, 

omittad  at  tcmpoimiy.  (  4S.    Action  for  seUure  ot  nny>.  J.  Ct.  A..  |  370. 

MattnmtM.    Op«d«l    Umititiau    u«    pn«rib«d    u  SeoH  of  i—aril  rulM  eitsBdad.— Bhurow  t.  lolaDd 

fotlDWirAirtioaiD  jsetmentloicaaTOHhiDiWBU,  C.  P.  A.,  liaea.Xtd.,  214  N.  Y.  107. 

l»n;aMfa«fordow«r.  tMlotopettyl,  |4aa;by>cluni~  "BolM  of  UmltkllDB."— Haydao  v.  Fianie,  144  N.  Y. 

utfortakincBluttallBnpfaTiD.  C.F.  A..  IllOS:  uCion  513:  Huniltoa  v.  Royal  Innnnn  Co.,  IM  N.  Y.  337. 

to  uunil  ■  nuctiacB,  C.  P.  A.,  1  1141;  actioa  (or  (Uvonn.  333;  B«Uiii(n  t.  Oenniui  InnuwiM  Co.,  61  Mlao.  MS. 

C.  P.  A..  I  1183;  ution  on  cUim  njsetod  by  auHutoc  or  100  N.  YTSupp.  434. 

■dminirtftor,  BuTT-Ct.  A..  |  31I:actioiitor  oamjmdfth  "SpMtel  pmemdbis.'' — Conynctuiai  v.  Duffy,   13S 

by  uwliivnHi.dHedeDt  HtaMl..  |130;utioiiby*tateto  N.  Y.  »»;  MUMr  of  Hoam.  1S3  N.  Y.  310;  Mtttm  et 
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36  Am>.  Div.  77,  55  N.  Y.  Sum.  514:  People 
eh  V.  Grant,  61  App.  Dir.  238.  70  N.  Y.  Supp. 
50C:  People  «z  ral.  Nebon  v.  Maxih.  82  App.  Dir.  571.  81 
N.  Y.  Snap.  579,  aCFd.,  178  N.  Y.  618;  Clevekiid  v.  John- 
am,  6  Mue.  484.  26  N.  Y.  Supp.  734;  Matter  of  Ktrk- 
petiiGk.  0  Miae.  228.  30  N.  Y.  3upp.  283;  Matter  of  MUler. 
l5Miae.  556.  37  N.  Y.  Supp.  1^;  Warner  v.  Bartle,  22 
Umn.  448.  50  N.  Y.  Supp.  MO;  Matter  of  Barnes.  25  Mieo. 
279.  55  N.  Y.  Supp.  530;  Matter  of  Lewie.  36  Miee.  741,  74 
N.  Y.  £hmp.  469;  Matter  of  Pond.  40  Mmc  66.  81  N.  Y. 
Supp.  249;  Peck  v.  Dttken.  41  Miec.  473.  84  N.  Y.  Supp. 
1094;  Matter  of  Warner,  39  App.  Div.  91.  56  N.  Y.  Supp. 
585;  People  ex  reL  Sheridan  v.  Franoh.  31  Hun  617.  13 
Abb.  N.  C.  413.  aCFd..  119  N.  Y.  630;  Matter  of  Van  Dyke. 
44  Hun  394;  Bolt  v.  Hauaer.  57  Hun  567.  11  N.  Y.  Supp. 
906.  368;  People  ex  raL  Beat  r.  PreatoD,  62  Hun  185,  16 
N.  Y.  Supp.  488;  Baumler  v.  Aokerman,  63  Hun  41,  17 
N.  Y.  Si^  436;  In  re  Morton's  Estate,  23  N.  Y.  Supp. 
1104Jilatter  of  Niehob.  23  Abb.  N.  C.  479. 

**Wkien  a  diflteeal  limitation  to  tpedalfar  pre- 
ecrfbod  br  law.**— Meigs  v.  Boberts.  162  nTy.  371; 
Wetyen  ▼.  Fiok.  178  K.  Y.  223;  Matter  of  Hoople,  93 
Ann.  Dir.  486,  STN.  Y.  Supp.  842;  Ctevelaad  v.  Johnaon, 
5  Miso.  484.  26  N.  Y.  Supp.  734;  Hammond  v.  Shephaid, 
50  Hun  318,  3  N.  Y.  Supp.  349;  HiU  v.  Saperviaon  of 
Co..  53  Hun  194.  6  N.  Y.  Supp.  716;  Lon- 


driggan  v.  N.  Y.  A  N.  H.  R.  R.  Co..  12  Abb.  N.  C.  278; 
Green  v.  Hauaer,  18  Cir.  Proo.  Rep.  345. 

BelectMl  dalm  afalnat  estate.— Titua  v.  Poole.  145 
N.  Yr414. 


limnatlini  by  written  contnet.— Ripley  ▼.  A 
Fire  Ids.  Co.,  30  K.  Y.  136;  WiUdnaon  ▼.  FSiat  Nat.  Fire 
Ina.  Co..  72  N.  Y.  409;  Hamilton  v.  Royal  Inauranoe  Co., 
156  N.  Y.  327;  SuUivan  v.  Prudential  Ins.  Co..  172  N.  Y. 
482;  Matthews  v.  Amenoan  Cent.  Ins.  CSo..  9  App.  Div. 
330. 41 N.  Y.  Supp.  304;  Tolmie  v.  Fidelity  4e  Caauafer  Co., 
95  App.  Div.  352,  88  N.  Y.  Supp.  717;  Creem  v.  Fidelity  4e 
Casualty  Co..  132  App.  Div.  241,  116  N.  Y.  Supp.  1042; 
Better  v.  Prudential  Ina.  Co..  16  Daly  344,  11  N.  Y. 
Supp.  70. 

aeivlee  by  pabllcatlon  aninat  reaidenta  abaent  in 
military  aervioe.  £riekaon  v.  Maoy.  112  Miao.  660,  183 
N.  Y.  Supp.  689. 

Prior  to  ttatnto.— Acker  v.  Acker,  81  N.  Y.  143; 
Clark  V.  Lake  Shore  A  M.  S.  R.  R.  Co..  94  N.  Y.  217;  Vieta 
V.  Union  Nat.  Bank,  101  N.  Y.  563;  Middleton  v.  Twombhr 
125  N.  Y.  520,  525;  Martin  v.  Stoddaid.  127  N.  Y.  61; 
Kata  V.  Keiaer.  10  App.  Div.  137.  41  N.  Y.  Supp.  776; 
Drake  v.  WiUde,  30  Hun  537;  Burgett  v.  Stoekfand.  32 
Hun  264;  Pieraon  v.  MeCuidy,  33  Hun  520,  53  f  White  v. 
Price,  39  Hun  394,  399;  Maaon  v.  Henry,  83  Hvn  546,  31 
N.  Y.  Supp.  1068. 


§  11.  Mode  of  conqraituig  periods  of  limitation. 

The  periods  of  limitation  prescribed  by  this  article,  except  as  otiierwise  specially  prescribed 
therein,  must  be  computed  from  the  time  of  the  accruing  of  the  right  to  relief  by  action,  spe- 
cial proceeding,  defence  or  otherwise,  as  the  case  requires,  to  the  time  when  the  claim  to  the 
rdiejf  is  actually  interposed  by  the  party  as  a  plaintiff  or  a  defendant  in  the  particular  action 
or  special  proceeding. 

dalm  acaliisl  atlonMy. — ^Bronaon  v.  Munaon,  29 
Hun  54;  Denim  v.  Carpenter.  7  St.  Rep.  840;  Yeoman  ▼. 
Townahend.  57  St.  Rep.  182.  74  Hun  625.  26  N.  Y.  Supp. 
606. 

CiMMlltloiial  BfOmlM  to  pay. — ^Franda  v.  Ryeroft.  148 
App.  Div.  65.  1^  N.  Y.  Supp.  14. 

^pUcmtton  for  aeeoimtfiw  oT  aMvtots.— Matter 
of  Wood.  70  Miac.  467.  128  nTY.  Sun>.  1102. 

■  lnrlBfi»«to.— Pkeoaae  V.  Cfaikhrold  Pwk  Hotel 


I. — Code  oiv.  proc.,  i  415.  without  change. 
or  HmltotfoD^  And  by  eMitnci.---o'!Neil 
▼.  FrankMn  Fire  Ina.  Co..  159  App.  Div.  313.  145  N.  Y. 
Supp.  432. 

WlisB  ttatato  kcglitt  to  ran.— Carr  v.  Thompaon. 
87  N.  Y.  160;  Kinc  v.  Mackellar.  109  N.  Y.  219;  Conync- 
ham  V.  Duffy.  125  N.  Y.  200;  Pernor  v.  Peek.  39  App.  Div. 
3Qa  57  N.  Y.  Supp.  377;  Matter  of  GaU.  40  App.  Div.  114. 
57  N.  Y.  Supp.  Sn5;  Campbetl  v.  Culver.  56  Aop.  Dhr.  591. 
67  N.  Y.  Supp.  469;  Brown  v.  Doherty.  93  App.  Div. 
190. 87  N.  Y.  Supp.  563;  Brown  v.  Brownaon,  93  App.  Div. 
312. 87  N.  Y.  Supp.  872;  Ball  v.  Gerard.  160  App.  Div.  619, 
145  N.  Y.  Supp.  81;  Martin  v.  Qimp,  161  App.  Div.  610. 


N.  Y.  Supp.  1094;  Matter  of  MUler.  70  Hun  61.  23  N.  Y. 
Snop.  1104. 

AecnnI  oT  cmuo  off  mIIob.— Canr  v.  Koetnw,  200 
N.  Y.  263.  aCFg.  180  App.  Div.  811.  124  N.  Y.  Supp.  501; 
Shattuek  v.  Buek.  77  Muo.  95.  136  N.  Y.  Supp.  103. 

WhoD  dotal  to  loUef  latcrpoaod.— Clark  v.  Water 
Comfmaaionera.  148  N.  Y.  1:  LogeUng  v.  New  Yoik  Elev. 
Co..  5  App.  Div.  198.  38  N.  Y.  Supp.  1112. 

OoiHpvtottoB  of  ttino.— Matter  of  Mayor.  27  St. 
Rep.  188,  7  N.  Y.  Supp.  476;  McQr»w  v.  Waker.  3  HUt. 

BiBwtoin  of  f  lilw  — Bidwell  v.  Aetor  Mut.  Ino.  Co.. 
16  N.  Y.  263;  Hifgina  v.  CnNlae,  147  N.  Y.  411;  DeForreat 
V.  WaMen.  153  ^Y.  229;  Chaplin  v.  Ganta.  17  Miao.  425. 
39  N.  Y.  Supp.  712;  Brown  v.  Brown.  83  Hun  160,  31 
N.  Y.  8m>p.  6iS0;  Wyckoff  v.  Curtia.  27  N.  Y.  Supp.  1012. 

KaoorMgo  of  ftaad.-~Gatea  t.  Awlrawa.  37  N.  Y. 
657;  Ffawr  v.  Hoaid.  107  N.  Y.  67;  Boaley  v.  National 
Maefa.  Co..  123  N.  Y.  550;  Weaver  v.  Haviland.  142  N.  Y« 
534;  Hinina  v.  Crouae.  68  Hun  134,  17  N.  Y.  Supp.  696; 
Thomae  v.  Diekinaon.  32  N.  Y.  Suim.  26a 

PwwnlBOOfy  ootes. — ^Herruej  v.  Woolverton.  41  N.  Y. 
S81;  Wheeler  v.  Warner.  47  N.  Y.  519;  Milla  v.  Davia. 
113  N.  Y.  243;  RaadaU  v.  Grant,  59  App.  Div.  485.  69 
N.  Y.  Suppw  221;  MoMuUen  v.  Rafferty.  24  Hun  363; 
Bwtholomev  v.  Seaman,  25  Hun  619. 

•— Quaokenbuah  v.  Mapea.  123  App.  Div. 
142. 107  N:  Y.  Supp.  1047. 

■Mk  ]l090Sl*i.'-Payne  v.  Gardiner.  29  N.  Y.  146; 
Howell  V.  Adama.  68  N.  Y.  314;  Thompeon  v.  Bank  of 
Britiah  N.  A.,  82  N.  Y.  1. 

Aetton  for  moBoy  neelvod.— Milla  v.  Milla.  115 
N.  Y.  80;  Wood  v.  Younc  141  N.  Y.  211;  Hann  v.  Culver. 
25  N.  Y.  Supp.  88a 

Aottoao  mr  Sflrfloot.^DaTia  v.  Oottoo,  16  N.  Y.  255; 
Matter  of  Gardner,  103  N.  Y.  533;  Henta  v.  Havemeyor, 
88  App.  Div.  86, 68  N.  Y.  Supp.  440;  Matter  of  Stewart,  21 
mao.  412.  47  N.  Y.  Supp.  1065. 

CoBlnet  to  ooro  for  iogedoot>"-Qa  Nun  v.  Palmer. 
102  N.  Y.  483. 

GMb  off  afttoffBoy^-^Adama  v.  Fort  Phun  Bank.  36 
H.  Y.  255;  Myfatt  v.  Wiksoz.  45  N.  Y.  306;  Bathgate  v. 
Baakin,  59  N.  Y.  533;  Guatine  v.  Stoddaid.  23  Hun  99; 
FaOa  V.  Town  of  Sftlina.  71  Hu&  Ai9.  85  N.  Y.  Supp.  134. 


Co..  134  App.  Div.  383.  119  N.  Y.  Sujrn.  96. 

Aetfons  ocliist  MnottM^—DonaldBon  v.  NekUmger, 
2  N.  Y.  Supp/737. 19  St.  Rep.  113;  Sibley  ▼.  Starkweather. 
6  N.  Y.  Supp.  81. 

FUtaMffSDlp  scoowittBg.— <3ihnoire  v.  Ham,  142 
N.  Y.  1;  Gray  v.  Green.  66Hun  468.  21  N.  Y.  Supp.  533. 
affd..  142  N.  Y.  316;  Campbell  v.  Hu^ea.  73  Hun  14.  24 
N.  Y.  Supp.  1021;  Wood  v.  Wood.  26Barb.  356. 

By  oDd  agaliiot  atoddMMon.— ConkUn  v.  IVirman. 

48  N.  Y.  537:  Loaee  v.  BuUard.  79  N.  Y.  404;  Handy  v. 
Draper,  89  N.  Y.  334;  Holfinsahead  v.  Woodward.  107 
N.  Y.  96;  Hardman  v.  Sage.  124  N.  Y.  25;  Brinckerhoff  v. 
Boatwick,  34  Hua  352,  revd.  on  other  srounda,  99  N.  Y. 
185;  Chtiatenaen  v.  Quintard,  36  Hun  334;  Walton  v.  Coe, 
47  Hun  160;  CoineU  v.  Roach.  9  Abb.  N.  C.  275. 

UnpoM  stock  anlMCripCloiia.— Handy  v.  Draper.  89 
N.  Y.  334;  WilUama  v.  Taybr.  120  N.  Y.  244. 

Aetton  for  roeovery  of  tond, — ^Bartlett  v.  Judd.  21 
N.  Y.  200;  Bruce  v.  Tilaon,  25  N.  Y.  194;  Wataom  v.  N.  Y. 
ft  C.  R.  R.  Co.,  47  N.  Y.  157.  affg.  6  Abb.  N.  a  91;  Reita  v. 
Reita.  80  N.  Y.  538;  Ftnton  v.  Eggleatoa.  61  Hun  246.  16 
N.  Y.  Supp.  721. 

^iUnoomeiit>— Trimmer  v.  City  of  Rooheater,  134  N.  Y. 
76;  Matter  of  Striker,  23  Hun  647.  affd..  85  N.  Y.  «29; 
Paraona  v.  City  of  Roeheater,  48  Hun  268. 

Aettons  rofaittiis  to  tmote. — ^I^onmer  v.  Stoddard.  103 
N.  Y.  672;  Zebley  v.  Farmera'  L.  ft  T.  Co..  139  N.  Y. 
461;  GUmore  v.  Hun,  142  N.  Y.  1;  Price  v.  Mulfoid,  36 
Hun  247;  Hill  v.  McDonald,  58  Hun  322.  11  N.  Y.  Supp. 
813;  Yeoman  v.  Townahend,  74  Hun  625.  67  St.  Rep.  183, 
26  N.  Y.  Suop.  606. 

Breocta  ol  eontnct. — ^McMaateta  v.  State.  108  N.  Y. 
547;  Johneon  v.  Adama  Tobacco  Co..  14  Hun  89;  Hall 
V.  Roberta.  58  Hun  589.  12  N.  Y.  Supp.  481. 

MIsfeoMiiioo  off  Bherlfl:.— Van  Neat  v.  Lott,  16  Abb. 
130;  Peck  v.  Huriburt,  46  Barb.  559;  Coddington  v. 
Camley,  2  Hilt.  528. 

Nnloonoet.— Wright  v.  Syraouee  B.  ft  N.  Y.  R.  R.  Co., 

49  Hun  445.  3  N.  Y.  Supp.  480:  Hatch  v.  Syracuae.  B.  ft 
N.  Y.  R.  R.  Co..  50  Hun  64. 4  N.  Y.  Supp.  600. 

Mlaoellaiiootti  oettons. — Dodge  v.  Comeliua.  168 
N.  Y.  242;  Kennedy  v.  Budd.  5  App.  Div.  140.  39  N.  Y. 
Supp.  81;  DoUn  v.  Mitchell,  38  App.  Div.  861.  57  N.  Y. 
Supp.  157;  Matter  of  Putdy.  56  App.  Dhr.  544.  67  N.  Y. 
Supp.  642;  Raegener  v.  Mediena,  SS  Miac.  591.  66  N.  Y. 
Supp.  460;  Raegener  v.  Tynberg.  33  Miac.  658»  66  N.  Y. 


Y.  Supp.  568. 


§§12-15  CIVIL  PRACTICE  ACT  art.  2 

§  12.  Limitation  in  case  of  death  wi&out  &e  state. 

If  a  person  against  whom  a  cause  of  action  exists  dies  without  the  state,  the  time  which 
elapses  between  his  death  and  tiie  expiration  of  eighteen  months  after  the  issuing,  within  the 
state,  of  letters  testamentary  or  letters  of  administration,  is  not  a  part  of  the  time  limited  for 
the  commencement  of  an  action  therefor  against  his  executor  or  administrator. 

D6rlmtloii.>-Gode  civ.  proo.,  |  391.  as  am.  by  L.  1877.  -    Appllaitfoii.— Dodffe  v.   Holbiook,    107   Miic   257» 
oh.  416,  without  change.  176  N.  Y.  Supp.  562. 

§  13.  Limitation  in  action  arising  outside  of  &e  state. 

Where  a  cause  of  action  arises  outside  of  this  state,  an  action  cannot  be  brought  in  a  court 
of  this  state  to  enforce  such  cause  of  action  after  the  expiration  of  the  time  limited  by  the  laws 
of  a  state  or  country  where  the  cause  of  action  arose,  for  bringing  an  action  upon  such  cause  of 
action,  except  where  the  cause  of  actipn  originally  accrued  in  favor  of  a  resident  of  this  state. 

I>eriTmtlon.-<k>de  dv.    proc.  |390-a.  as  added  by  Miller,  188  App.  Div.  825.  176  N.  Y.  Sapp.  639;  Dodce  ▼. 

L.  1902.  ch.  193.  with  last  sentence  omitted  as  temporaiy.  Holbrook,  107  Misc.  267.  176  N.  Y.  Supp.  662. 

ConfltftattonaUfcF.— KbU  v.  Ancle.  220  N.  Y.  347.  Action  on  note.~Holines  v.  Hengen.  41  Misc.  521.  85 

Gonstmctlon. — Chesapeake  Coal  Co.  r.  Mengis,  102  N.  Y.  Supp.  35;  Dabymple  r.  Sohwaits,  177  App.  Oir. 

App.  Div.  16.  92  N.  Y.  Supp.  1003.  660,  164  N.  Y.  Supp.  496. 

Appllcotlon.— Shipman  v.  Treadwell.  206  N.  Y.  404;  ]Bllect.—lBenherK  v.  Rainier,  145  App.  Div.  256,  130 

Jacobus  V.  Colgate,  217  N.  Y.  235;  Isenberg  v.  Rainier.  N.  Y.  Supp.  27. 

145  App.  Div.  256, 130  N.  Y.  Supp.  27;  Shipman  v.  Tread-  Bortcn  of  praoT.—Whiting  ▼.  Miller.  188  App.  Div. 

well,  150  App.  Div.  57.  133  N.  Y.  Supp.  970;  Isenberg  v.  825.  176  N.  Y.  Supp.  639. 
Rainier,  70  Misc.  498,  502, 127  N.  Y.  Supp.  411 ;  Whiting  v. 

§  14.  Limitation  in  action  by  principal  for  misconduct  of  deputy  or  agent. 

Where  an  injury  results  from  the  act  or  omission  of  a  deputy  or  agent,  the  time  within  which 
an  action  to  recover  dapiages  by  reason  thereof  must  be  commenced  by  the  principal  against 
the  deputy  or  %gent  must  be  computed  from  the  time  when  a  judgment  against  the  principal 
for  the  act  or  omission  is 'first  recovered  by  the  aggrieved  person;  and  a  subsequent  reversal  or 
setting  aside  of  the  judgment  does  not  ext^id  the  time. 

DerlTmUon. — Code  civ.  proo.,  §  407,  without  change. 

§  16.  Commencement  of  action  inhere  demand  necessary. 

Where  a  right  exists,  but  a  demand  is  necessary  to  entitle  a  person  to  maintain  an  action, 
the  time  within  which  the  action  must  be  commenced  must  be  computed  from  the  time  when 
the  right  to  make  the  demand  is  complete  except  in  one  of  the  following  cases: 

1 .  Where  the  right  grows  out  of  the  receipt  of  detention  of  money  or  property  by  an  agent^ 
trustee,  attorney,  or  oth^  person  acting  in  a  fiduciary  capacity,  the  time  must  be  ocMnputed 
from  the  time  when  the  person  having  the  right  to  make  the  demand  has  actual  knowledge  of 
the  facts  upon  which  that  right  depends. 

2.  Where  there  was  a  deposit  of  money  not  to  be  repaid  at  a  fixed  time  but  only  upon  a  spe* 
cial  demand,  or  delivery  of  personal  property  not  to  be  returned  specifically  or  in  kind  at  a 
fixed  time  or  upon  a  fixed  contingency,  the  time  must  be  computed  from  the  demand. 

DerlvattoB.— Code  civ.  proc..  1 410,  without  change.  Money  ffhwe*  ondtf  pmvOT  mt  <tt«wMy.    Yates 

AppllCfttioii.— Diddnaon  v.  Alayor,  etc..  92  N.  Y.  584,  v.  Wing,  42  App.  Div.  866,  69  N.  Y.  Supp.  78. 

689;  Brehm  v.  Mayor,  etc.,  of  New  York,  104  N.  Y.  186;  TnBtttm.—Uilki  v.  Mills,  115  N.  Y.  80;  MiddleUm  ▼. 

Swing  V.  Engle,  143  App.  Div.  181,  186,  127  N.  Y.  Supp.  Twombly.  125  N.  Y.  620;  Talmage  v.  RiumU.  74  App. 

322;  Diddnaon  v.  Mayor,  etc.,  28  Hun  254;  Meefaaa  v.  Div.  7,  76  N.  Y.  Supp.  854:  Clowee  v.  Mayor,  47  Hun.  538. 

Mayor,  etc..  28  Hun  642.  .   *<ndiiclanr  CMMltjr.*^— Glover  v.  Nataonal  Bank  of 

WSh*  to  mate  demaiiil.— Williams  v.  Taybr,  120  Commerce.  166  J^p.  Div.  247,  141  N.  Y.  Sapp.  409; 

N.  Y.  244;  Donlon  v.  Davidaon,  7  App.  Div.  461,  30  N.  Y.  Qilohriat  Truiaportation  Ck>.  v.  Worthington  St  Wl  Utt 

Supp.  lOSO;  Oaks  v.  Taykir,  30  App.  Div.  177,  51  N.  Y.  App.  Div.  250, 184  N.  Y.  Supp.  81;  S^mour  v.  Meohaoiea 

Supp.  775;  Beckham  v.  Hague,  ^  Misc.  606,  78  N.  Y.  A  Metals  National  Bank.  106  Misc.  138,  177  N.  Y.  Supp. 

Sapp.  79,  affd..  80  App.  Div.  626,  80  N.  Y.  Supp.  1129;  493. 

People  ex  rel.  Best  v.  Prsston,  62  Hon  186,  190,  16  N.  Y.  ^Actaal  Imowledge  of  ftete.**— King  v.  Maekellar, 

Supp.  488;  Bogardus  v.  Young.  64  Hun  388,  19  N.  Y.  109  N.  Y.  215;  Mexino  v.  Muns,  5  App.  Div.  71,  38  N.  Y. 

Supp.  885.  Supp.  678;  Com  well  v.  Clement,  10  App.  Div.  446,  42  N. 

When  denuuid  neceswry.— Loder  v.  HatSeld,   71  Y.  Supp.  295;  Matter  of  Waite,  43  App.  Div.  296,  60 

N.  Y.  92;  Adams  v.  Clin,  140  N.  Y.  150,  157;  Wood  v.  N.  Y.  Sum>.  488;  Branson  v.  Munson,  29  Hun  54;  Thaoher 

Young.  141  N.  Y.  211;  Riley  v.  RUey,  141  N.  Y.  469;  v.  Hope  Cemetery  Assn.,  46  Hun  594;  Hall  v.  Roberts,  6a 

Baker  v.  Moore,  4  App.  Div.  234, 238,  88  N.  Y.  Supp.  559;  Hun  473,  18  N.  Y.  Supp.  480;  Brown  v.  Bvown,  88  Hun 

Drowley  v.  Johnston,  96  App.  Div.  321,  89  N.  Y.  Supp.  160,  31  N.  Y.  Supp.  660,  itfd..  143  N.  Y.  385. 

258;  Compton  v.  Heissenbuttel,  2  Misc.  340,  60  St.  Rep.  Constnictfve  knoirlMiffe  of  fkeCs.— Model  Buiidinc 

616.  21  N.  Y.  Supp.  965;  Gustine  v.  Stoddard,  23  Him  99;  A  Loan  Association  v.  Reeves,  114  Misc.  137. 

Cole  V.  Terpenning,  25  Hun  482;  Brown  v.  Brown,  83  Hun  AcOon  to  vneom  eoBatenL — ^Brown  v.  Bronson,  8ft 

160.  31  N.  Y.  Supp.  660;  GrinneU  v.  Sherman,  38  St.  Rep.  App.  Div.  312,  87  N.  Y.  Supp.  872. 

587;  House  v.  A«ate,  3  Redf.  307;  Chase  v.  Lippe,  12  ^Vtpotit  of  money  not  to  be  repeld  at  a  teed 

Week.  Dig.  182.  flme.*^— Payne  v.  Gaidiner,  29  N.  Y.  146;  Howaid  ▼. 

Demand  within  reaeonaUe  ttme.— Seeley  v.  0»-  Adams,  68  N.  Y.  314;  Coridngsv.  State.  90  N.  Y.  491; 

borne,  161  App.  Div.  844, 147  N.  Y.  Supp.  1 16.  Smiley  v.  Fnr,  100  N.  Y.  262;  Baker  v.  Leland,  9  App.  Div. 

Inabmty   to   eomp^   wllli    demand.>-Gk>ver   v.  366,  41  N.  Y.  Supp.  398;  Brown  v.  Bronson,  93  App.  Div. 

National  Bank  of  Commerce,  156  App.  Div.  247,  253,  312.  87  N.  Y.  Supp.  872. 

141  N.  Y.  Supp.  409.  €hedu.— Bank  of  BritJah  N.  A.  v.  Mechantoi'  Nat. 

GoBverslon^— Duiyea  v.  Andrews,  34  St.  Rep.  774;  Bank,  91  N.  Y.  108;  Viets  v.  Union  Nat.  Bank,  101  N.  T. 

Roberts  v.  Berdell,  15  Abb.  Pr.  N.  S.  177;  Gregory  v.  663. 

Fichtier.  27  Abb.  N.  C.  86, 14  N.  Y.  Supp.  891.  *<Dellfery  oT  pcnenal  pMperty.'*--Ga]iiey  v.  Tioy 


flrt  2  LIMITATIONS  OF  TIME  §i  I&-19 

GlgrBaiik,fl6N.Y.4S7;FryY.Ctow.50Httn574,8N.Y.        IkB  lalM.— Raid  ▼.  Supervinfa  of  Albany  Oounty, 
Snpp.  503;  Baixd  v.  Walker.  12  Barb.  298;  Northrop  ▼.     128  N.  Y.  364. 


8wth.  54  N.  Y.  Super.  562,  8  St.  Bep.  161.  Note  F»y»Ue  npoB  denuuid.— Sewell  v.  Swift,  151 

App.  Div.  584.  136  N.  Y.  Supp.  371. 

§  16.  When  action  deemed  to  be  commenced. 

An  action  is  commenced  against  a  defendant,  within  the  meaning  of  any  provision  of  this 
act  which  limits  the  time  for  commencing  an  action,  when  the  summons  is  served  on  him  or  on 
a  co-defendant  who  is  a  joint  contractor  or  otherwise  united  in  interest  with  him. 

DalfstiMi«-^Code  tiv.  proo.,  I  396.  without  obance,  15  App.  Div.  102,  44  N.  Y.  Supp.  271;  Mecritt  v.  SooU,  3 

as  am.  byli.  VSTl,  oh.  416;  origtni^  reviaed  from  code  of  ELun  657. 

proc  I  99.  first  aenteooe.  Serflee  upon  all  defendants — Martin  v.  De  Coppet, 

AppMentfon^^-Croker  v.  WilUama.  206  N.  Y.  480;  64  Miao.  385,  391. 118  N.  Y.  Supp.  523. 

Good  ▼.  Brown,  181  App.  Div.  808,  168  N.  Y.  Supp.  1028.  Amendment  of  eomplaint. — Groff  t.  Great  Atlantio, 

When  deemed  conmieneed.— Couch  v.  McFall.  31  etc..  Tea  Co..  161  App.  Div.  850.  147  N.  Y.  Supp.  182. 

Am.  Div.  578.  52  N.  Y.  Supp-  221.  Amendment  of  answer.-*Seaman  v.  Clark,  60  App. 

Serflee  upon  eo-dcfendaiit.~*Moore  v.  MeLaushlin,  Div.  416,  69  N.  Y.  Supp.  1002. 

11  App.  Div.  477.  42  N.  Y.  Supp.  256;  Howell  v.  Dimock.  Section  cited.— Reimer  v.  Naughton,  191  App.  Div. 

711,  182  N.  Y.  Supp.  70. 

§  17.  Attempt  to  commence  action  in  court  of  record. 

An  attempt  to  commence  an  action  in  a  court  of  record  is  equivalent  to  the  commencement 
thereof  against  each  defendant,  within  the  meaning  of  each  provision  of  this  act  which  limits 
the  time  for  commencing  an  action,  when  the  summons  is  delivered,  with  the  intent  that  it 
diaU  be  actually  served,  to  the  sheriff,  or,  where  the  sheriff  is  a  party,  to  a  coroner  of  the 
county,  in  which  that  defendant,  or  one  of  two  or  more  co-defendants  who  are  joint  contract- 
ors or  otherwise  united  in  interest  with  him,  resides  or  last  resided;  or,  if  the  defendant  is  a 
corporati(m,  to  a  like  officer  of  the  county  in  which  it  is  established  by  law  or  wherein  its  gen- 
eral business  is  or  was  last  transacted  or  wherein  it  keeps  or  last  kept  an  office  for  the  trans- 
action of  business.  But  in  order  to  entitle  a  plaintiff  to  the  benefit  of  this  section,  the  delivery 
of  the  summons  to  an  officer  must  be  followed  within  sixty  days  after  the  expiration  of  the 
time  limited  for  the  actual  commencement  of  the  action  by  personal  service  of  the  sum- 
mons or  by  service  thereof  without  the  state,  upon  the  defendant  sought  to  be  charged,  or 
by  the  first  publication  of  the  summons,  as  against  that  defendant,  pursuant  to  an  order 
for  service  upon  him  in  that  manner  or  by  substituted  service  of  the  summons  on  such  de- 
fendant within  the  state  pursuant  to  an  order. 

IKtlielleu. — Code  eiv.  proe.,   I  309.  broadened  to  Service  hj  pabUcotlon.— Whiton  v.  Morning  Journal 
inelude  service  without  the  state  under  an  order  for  publi-  Ann.,  23  Misc.  299. 50  N.  Y.  Supp.  899;  Erickeon  v.  Maoy, 
eation  and  aubetituted  eervice  within  the  state;  oriifnally  112  Miso.  660.  183  N.  Y.  Supp.  689. 
teviaed  from  eode  of  pioe.,  §  90.  seeond  parsgraph.  Atlempl  te  senre.  what  constitutes.-— Oare  v.  Look- 
end   eihcC--Clare   v.   Lockard,    122  ard,  122  N.  Y.  263.  affg.  21  Abb.  N.  C.  173.  13  Civ.  Proo. 


N.  Y.  263.  206;  Riley  v.  Riksy,  141  N.  Y.  409iFinan  v.  Rep.  278;  Riley  v.  Riley.  141  N.  Y.  409.  levg.  64  Hun  496. 

ODowd,  6  App.  Div.  268.  40  N.  Y.  Supp.  969;  Wetyen  v.  19  N.  Y.  Supp.  522;  donnoUy  v.  Hyams.  176  N.  Y.  403; 

Rek,  90  App.  Div.  43,  47.  85  N.  Y.  Supp.  592;  Skinner  v.  Little  John  v.  LefBngweU.  34  App.  D(v.  185, 54  N.  Y.  Supp. 

Sdiwab.  Itt  App.  Div.  457, 177  N.  Y.  Supp.  143.  536;  Riker  v.  Curtis,  10  Miso.  125,  30  N.  Y.  Supp.  940; 

AppMcetlem.— Hamilton  v.  Royal  Ins.  Co..  156  N.  Y.  Landeker  v.  Property  Security  Co.,  70  Miso.  157, 140  N.  Y. 

827.  revg.  Quinn  v.  Royal  Ins.  Co..  81  Hun  207,  30  N.  Y.  Supp.  745;  Burgett  v.  Strickland,  82  Hun  264. 

Supp.  714;  Cough  v.  MeFall,  31  App.  Div.  578,  52  N.  Y.  Service  of  snmmons  of  mnnlclpal  court  off  city 

Simp.  221;  Jaoobs  v.  Del  Oenovese.  179  App.  Div.  163,  of  Ifew  York  not  slffned  by  clerk.— Sanger  A  Jordan 

106  N.Y.  Supp.  88;  Matter  of  Setwyn  Realty  Corporation,  v.  Duncan  (1021),  196  App.  Div.  55.  187  N.  Y.  Supp. 

184  App.  Div.  355.  170  N.  Y.  Supp.  491,  aifd..  ^  N.  Y.  604. 
5S9;  Gee  v.  Toney,  77  Hun  23.  28  N.  Y.  Supp.  239. 

§  18.  Attempt  to  commence  action  in  court  not  of  record. 

The  last  section  excluding  the  provision  requiring  a  publication  or  service  of  the  sum- 
mons within  sixty  days  applies  to  an  attempt  to  commence  an  action  in  a  court  not  of  rec- 
ord, where  the  summons  is  delivered  to  an  officer  authorized  to  serve  the  same,  within  the 
dty  or  town,  wherein  the  person  resides  or  the  corporation  is  located,  as  specified  in  that 
section;  provided  that  actual  service  thereof  is  made  with  due  diligence. 

Derivation.— Code  civ.  proc..  S400,  without  change.  40  N.  Y.  Supp.  960:  Davison  v.  Budlong.  40  Hun  245. 

»-»— —  to  officer.— Finan  v.  O'Dowd,  6  App.  Div.  268,      247. 


§  19.  Effect  of  defendant's  absence  from  state  or  residence  under  false  name . 

If,  when  the  cause  of  action  accrues  against  a  person,  he  is  without  the  state,  the  action 
nay  be  commenced,  within  the  limited  therefor,  after  his  return  into  the  state.  If,  after  a 
Jause  of  action  has  accrued  against  a  person,  he  departs  from  the  state  and  remains  con- 
ixmously  absent  therefrom  for  the  space  of  one  year  or  more,  or  if,  without  the  knowledge 
of  the  person  entitled  to  maintain  the  action,  he  resides  within  the  state  under  a  false  name, 
he  time  of  his  absence  or  of  such  residence  within  the  state  under  such  false  nam^  is  not  a 
)art  of  the  time  limited  for  the  commencement  of  the  action.  But  this  section  does  not 
ipply  while  a  designation  made  in  pursuance  of  law  of  a  resident  of  the  state  on  whom  a 
Rimm<ms  may  be  served  for  another  person  or  corporation  remains  in  force. 
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PerifStliMU-Oxie  dv.  proo..  {  401.  as  un.  by  L.  1877,         ActtMii  fw  dswcr^-^We^en  v.  Pick.  178  N.  Y.  22S» 

oh.  416;  L.  1888,  oh.  408;  L.  1896,  oh.  6dft.  without  chaiico     aflfg.  00  App.  Div.  43,  86  N.  Y.  Sopp.  602. 

of  Bubstonoe;  oiicbuJly  reviaed  from  oode  of  proe.,  |  100.        Ffcgtmce  of  co  Jgfctgr. — ^Hiaoa  v.   Rodbourn.  07 


I*st  aantence  was  new.  App.  Div.  424,  73  N.  Y.  Supp.  779. 

Bcfcrenee. — Aotion  asaanst  non-reeident  upon  demand  AmendiiieBt  off  18ii»   avoida  effect  of. — ^Encel   v. 

barred  by  law  of  hia  residence,  C.  P.  A.,  §  65.  FSacher.  102  N.  Y.  40a 

In   KenenL— Dodge  v.   Holbrook,    107   Miae.   257.  Abaease  ftom  state.~Hart  r.  Kip,  148  N.  Y.  306; 

176  N.  Y.  Supp.  562.  Connecticut  Trust  Co.  v.  Wead.  172  N.  Y.  497,  mod.  58 

CMistnied  with  eode  elr.  9rac.»  {  StOw— Smith  v.  App.  Div.  493.  09  N.  Y.  Supp.  518;  Comey  v.  United 

Western  Paoifio  Railway  Co.,  154  App.  Div.  130,  139  Surety  Co..  217  N.  Y.  868;  Ca^rteUo  v.  Downer.  10  App. 

•    N.  y.  Supp.  129.  Div.  484,  46  N.  Y.  Supp.  713;  Lawrence  v.  Hoaue.  ffe 

AppHcmtloii.— Bogert  v.  Vennibrea,   10  N.  Y.  447;  App.  Div.  247.  08  N.  Y.  Supp.  098;  Hehser  v.  Mmot.  7& 

Denny  v.  Smith.  18  N.  Y.  567;  Hayden  v.  Pierce,  144  Hun  309.  27  N.  Y.  Supp.  79. 

N.  Y.  512;  Connolly  v.  Hyams,  176  N.  Y.  403. 407;  Acker-  Betarn  to  ■tote.-<5(>le  v.  Jesaup.  10  N.  Y.  06;  Palmer 

man  v.  Ackerman.  200  N.  Y.  72,  affg.  123  App.  Div.  750.  v.  Bennett.  83  Hun  220,  31  N.  Y.  Supp.  567:  Fowler  v. 

108  N.  Y.  Supp.  534;  Comey  v.  United  Surety  Co..  217  Hunt.  10  Johns.  464;  Ford  v.  Baboock,  2  Sandf.  518. 

N.  Y.  268;  Brmkman  v.  Cram,  175  App.  Div.  372,  161  Morteage  foredoamv.*— Simonaon  v.  Nafis,  36  App. 

N.  Y.  Supp.  966.  affd.. 225  N.  Y. 20;  Whitmg  v.  MUler.  188  Div.  473755  N.  Y.  Supp.  449. 

App.  Div.  826,  176  N.  Y.  Supp.  639:  Jacobs  v.  Del  Geno-  Ctetms  rejeeted  by  admlnlstntor  or  exeentor.— 

vese.  179  App.  Div.  163.  166  N.  Y.  Supp.  88;  Riker  v.  Tltua  v.  Poole.  145  N.  Y.  424;  Matter  of  Rasch.  26  Misc. 

Curtis,  17  Misc.  134,  39  N.  Y.  Supp.  340.  Fowler  v.  Wood.  460,  55  N.  Y.  Supp.  434;  Hayden  v.  Pierce,  71  Hun  593» 

78  Hun  804,  28  N.  Y.  Supp.  976;  Plummer  v.  Lowenthal,  25  N.  Y.  Supp.  56,  affd.,  144  N.  Y.  512. 
*                  166  N.  Y.  Supp.  220. 


§  20.  Effect  of  death  of  claimant  before  expiration  of  limitation. 

If  a  person  entitled  to  maintain  an  action  dies  before  the  expiration  of  the  time  limited  for 
the  commencement  thereof,  and  the  cause  of  action  survives,  an  action  may  be  comment^ed  by 
his  representative  after  the  expiration  of  that  time  and  within  one  year  after  his  death. 

Ila1v»tloil«-~Code  civ.  proc.,  §  402,  without  change;  AppHcatlOB* — Matthews  v.  American  Cent.  Ins.  Co^ 
originally  derived  from  code  of  proc.,  S  102,  fint  sentence.  9  App.  Div.  339, 346.  41  N.  Y.  Supp.  304;  Semon  v.  Dac- 
See  R.  S.,  pt.  3.  ch.  4.  Ut.  2,  9  26.  gett,  62  Misc.  55,  114  N.  Y.  Supp.  763;  Mills  v.  Mills.  48 

Hun  97. 102,  revd.  on  other  grounds,  115  N.  Y.  80. 

§  21.  Effect  of  death  of  person  liable. 

The  term  of  eighteen  months  after  the  death  within  this  state  of  a  person  against  whom  a 
cause  of  action  exists,  or  of  a  person  who  shall  have  died  within  sixty  days  after  an  attempt 
shall  have  been  made  to  commence  an  action  against  him  pursuant  to  the  provisions  of  this 
article,  is  not  a  part  of  the  time  limited  for  the  commencement  of  an  action  against  his 
executor  or  administrator.  If  letters  testamentary  or  letters  of  administration  upon  his 
estate  are  not  issued  within  this  state  at  least  six  months  before  the  expiration  of  the  time 
to  bring  the  action,  as  extended  by  the  foregoing  provision  of  this  section,  the  term  of  one 
year  after  such  letters  are  issued  is  not  a  part  of  the  time  limited  for  the  commencement  of 
such  an  action. 

Derlvmtioii.— Code  oiv.  proc.,  1 403,  first  two  sentences.  N.  Y.  409;  Adams  v.  Faasett,  149  N.  Y.  61;  Blanehard  v* 

as  am.  by  L.  1879,  ch.  542,  L  1891,  oh.  70,  L.  1896.  ch.  897,  Blanchaid,  201  K.  Y.  134,  affg.  133  App.  Div.  987,  118 

without  change  of  substance;  originally  a  substitute  for  N.  Y.  Supp.  1095;  Woolley  v.  Stewart,  222  N.  Y.  347; 

cod«  of  proc.,  9102.  second    sentence.     Entire   section  Matterof  Howard,  11  Misc.  224,  229,  32  N.  Y.  Supp.  1098; 

superseded  by  amendment  of  1879.    See  R.  S.,  pt.  3,  ch.  8,  Hopper  v.  Brown.  34  Misc.  661.  70  N.  Y.  8«q>p.  502; 

tit.  3.  I  8.  Dodge  v.  Holbrook.  107  Misc.  257,  176  N.  Y.  Supp.  502; 

Conatnietlon  with  eode  dv.  proe.,  |t7f.— Matter  Chapman  v.  Fonda,  24  Hun  130. 

of  Hoes,  183  App.  Div.  38, 170  N.  Y.  Supp.  543.  CompotatloB  of  tfine.— Hall  v.  Bamea,  140  N.  Y. 

Appttcatton.— Sanford  v.  Sanfoid,  62  N.  Y.  553;  409;  Church  v.  Olendorf,  49  Hun  439,  3  N.  Y.  Supp.  567. 
Matter  of  Kendrick,  107  N.  Y.  104;  Riley  v.  Riley,  141 


§  22.  Effect  of  pending  action  involvmg  decedent's  estate. 

The  time  during  which  an  action  is  pending  in  a  court  of  record  between  a  person  or  persons 
and  an  executor  or  administrator,  wherein  the  person  or  persons  claim  to  recover  from  the 
executor  or  administrator  any  money  or  other  property  claimed  by  said  executor  or  adminis- 
trator to  belong  to  the  estate  of  the  decedent  or  embraced  in  the  inventory  of  the  assets  of 
said  decedent's  estate,  is  not  a  part  of  the  time  limited  for  the  commencement  of  an  action 
against  an  executor  or  administrator,  for  a  claim  against  the  estate  of  the  decedent  until 
the  final  determination  of  the  action  brought  to  recover  said  or  other  property  claimed  by 
said  executor  or  administrator  to  belong  to  said  decedent's  estate : 

1.  Where  the  claim  against  the  estate  of  the  decedent  is  liquidated  by  the  recovery  of  a 
judgment  thereon  against  an  executor  or  administrator  in  an  action  in  a  court  of  record  after 
trial  on  the  merits  or  by  judicial  settlement  in  surrogate's  court. 

2.  Where  a  l^atee  brings  an  action  or  institutes  a  proceeding  against  an  executor  or  admin- 
istrator with  the  will  annexed  to  enforce  the  payment  of  a  legacy. 

Derlf»tloii. — Code  civ.  pioo.,  |  403,  last  part,  aa  am  of  proc.,  §  102,  Moond  sentence.  Entire  aection  auper- 
by  L.  1879,  ch.  542,  L.  1891,  ch.  70,  L.  1896,  ch.  897,  with-  eeded  by  amendment  of  1879.  See  R.  S.,  pt.  3,  eh.  8» 
out  chance  of  aubatance.    OriginaUy  a  ettbatitute  for  oode     tit.  3.  i  8. 

§  23.  Effect  of  reversal  of  judgment  or  termination  of  action. 

If  an  action  is  commenced  within  the  time  limited  therefor,  and  a  judgment  there  in  isie- 
versed  on  appeal  without  awarding  a  new  trial,  or  the  action  is  terminated  in  any  other  man- 
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oer  thaa  by  a  voluntary  discontinuance,  a  dismissal  of  ihe  complaint  for  neglect  to  prosecute 
the  action,  or  a  final  judgment  upon  the  merits,  the  plaint,  or,  if  he  dies  and  the  cause  of  ao- 
tbn  survives,  his  representative,  may  commence  a  new  action  for  the  same  cause  after  the 
expiration  of  the  time  so  limited  and  within  one  year  after  such  a  reversal  or  termination. 

Supp.  491.  a£fd.,  224  N.  Y.  559;  D«yo  v.  HudioB.  191 
App.  Div.  S5S,  181  N.  Y.  Supp.  846;  Scbwettfeger  v. 
Scandinavian  AmeiioaD  Line,  180  App.  Div.  89*  174  N.  Y. 
Supp.  147;  Clifford  v.  Duffy.  56  Misc.  1667.  107  N.  Y. 
Supp.  809;  Bemer  ft  Freedman  v.  Walker.  68MiM.  262, 
116  N.  Y.  Supp.  615;  Hoffman  v.  Delaware,  etOM  Co.,  85 
Miae.  535,  147  N.  Y.  Supp.  475;  Hammond  v.  Biiephetd, 
50  Hun  323,  3  N.  Y.  Supp.  349. 

Purpose.— Bellinger  v.  German  Ins.  Co.,  51  Miao.  463, 
lOD  N.  Y.  Supp.  424. 

<*DlteoBtlBiisnce.'* — ^Banniater  v.  Michisan  Mutual 
Liie  Ins.  Co.,  Ill  App.  Div.  765,  97  N.  Y.  Supp.  843 


DerHmtlOB. — Code  civ.  proo.,  §  405,  without  change; 
originally  revised  from  code  of  proo.,  {  104,  amended  oy 
the  words  "  without  awardmg  a  new  trial." 
ictloii. — Sweeting  v.  Staten  Island  ft  Midland 


R.  Co..  176  App.  Div.  494.  162  N.  Y.  Supp.  961. 
Wben  **coniiiielieed."— Gaines  v.  CSty  of  New  York, 


215  N.  Y.  533;  Gaines  v.  <^ty  of  New  York.  166  App. 

"   "    ~  ipp.  401;  Gaines  v.  City  of  Ne 
York,  TO  Misc.  126^  137  N.  Y.  Supp.  964. 


Div.  789.  142  N.  Y.  Supp.  401;  Gaines  v.  City 


cw 


Appbeatloii.— HiU  v.  SupenniBors.  119  N.  Y.  344, 
affg.  53  Hun  194, 6  N.  Y.  Supp.  116;  Hayden  v.  Pierce,  144 
N.  Y.  512,  affg.  71  Hun  503,  25  N.  Y.  Supp.  55:  Titus  v. 
Poole.  145  N.  Y.  414.  affg.  60  Hun  1.  14  N.  Y.  Supp. 
678;  Hamilton  v.  Royal  Ins.  Co.,  156  N.  Y.  327,  revg.  81 
Hun  211.  30  N.  Y.  Supp  714;  Connolly  v.  Hyams,  176 
N.  Y.  403;  Wetyen  v.  Fiok.  178  N.  Y.  2i».  284;  Matter  of 
Schlesinger,  36  App.  Div.  77,  55  N.  Y.  Supp.  514;  Solomon 
V.  Bennett.  62  App.  Div.  56,  70  N.  Y.  Supp.  856:  People 
ex  rel.  Allen  v.  York,  84  App.  Div.  446,*  82  N.  Y.  Supp. 
863;  People  ex  rel.  McCabe  v.  Snedeker,  106  App.  Div.  89. 
94  N.  Y.  Supp.  319;  Hoffman  v.  Delaware  ft  Hudson  Co., 
163  App.  Div.  50. 148  N..  Y.  Supp.  509;  Matter  of  Selwyn 
Realty  Corporation,  184  App.  Div.  855,  362.  170  N.  Y. 


O'Neil  T.  Franklin  Fu«  Ins.  Co.,  159  App.  Div.  313.  lAi 
N.  Y.  Supp.  432. 

'*Same  cmuse." — Bellinger  v.  German  Ins.  Co.,  51 
Misc.  463,  100  N.  Y.  Supp.  424. 

When  year  bcclns  to  ran. — People  ex  rel.  Nolan  v. 
Prendei^ast,  88  Misc.  307,  150  N.  Y.  Supp.  683. 

Time  between  ceniniencement  of  aetloa  In 
federal  court  and  dismissal  for  want  of  Jurisdic- 
tion not  counted. — Park  ft  Pollard  Co.  v.  Industrial 
Fire  ins.  Co.  (1921).  197  App.  Div.  671.  189  N.  Y.  Supp. 
866. 


§  24.  Effect  of  stay  of  commencement  of  action. 

Where  the  commencement  of  an  action  has  been  stayed  by  injunction  or  other  order  of  a 
court  or  judge  or  by  statutory  prohibition,  the  time  of  the  continuance  of  the  stay  is  not  a  part 
of  the  time  limited  for  the  commencement  of  the  action. 


Dertfatlon. — Code  civ.  proa,  |  406,  without  change; 
ananaXiy  revised  from  code  of  proo..  $  105. 

fkllinetlon.— Van  Wagpnen  v.  Teipenning.  122  N.  Y. 
226;Park  ft  Pollard  Co.  vTlnduBtrial  Fire  Ins.  Co.  (1921). 
197  App.  Div.  671,  189  N.  Y.  Supp.  866. 

•^Stetatonr  9ffaliiMtfon."-'lSiekbiMMi  v.  Mayor,  ete.. 
92  N.  Y.  584;  Mead  v.  Jenkins,  95  N.  Y.  ai;  Brehm  v. 
Mayor,  eto.,  104  N.  Y.  191;  Adams  v.  Fasoett,  149  N.  Y. 
61.  affg.  73  Hnn  430,  26  N.  Y.  Supp.  447;  Matter  of 


Striker.  23  Hun  647.  aff'd.,  85  N.  Y.  629;Ck>ws  v.  Ma^r, 
ete.,  47  Hun  589:  Mortimer  v.  Chambers,  63  Hun  335, 
342,  17  N.  Y.  Supp.  724;  Hall  v.  Brennan.  64  Hun  394, 
19  N.  Y.  Supp.  623,  affd.,  140  N.  Y.  409:  Beet  v.  Davis 
Sewing  Mach.  Co..  65  Hun  72,  74,  10  N.  Y.  Supp.  371. 

Sttpnlfttfoii.— Wilder  v.  Ballou,  63  Hun  118,  122,  17 
N.  Y.  Supp.  625. 

BADkmptey.^Von  Sachs  v.  Krets.  72  N.  Y.  548; 
Rosenthal  v.  Plumb.  25  Hun  336. 


§  26.  Effect  of  stay  or  revocation  of  arbitration. 

Where  the  persons  who  might  be  adverse  parties  in  an  action  have  entered  into  a  written 
agreement  to  submit  to  arbitration  or  to  refer  the  cause  of  action  or  a  controversy  in  which  it 
might  be  available,  or  have  entered  into  a  written  submission  thereof  to  arbitrators,  and,  bo- 
fore  an  award  or  other  deteimination  thereupon^the.  agreement  or  submission  is  revoked,  so 
as  to  render  it  ineffectual^  by  the  death  of  either  party  thereto  or  by  the  act  of  the  persqn 
against  whom  the  action  might  have  been  brought,  or  the  execution  thereof,  or  the  remedy 
upon  an  award  or  other  determination  thereunder,  is  stayed  by  injunction  or  other  order 
procured  by  him  from  a  competent  court  or  judge,  the  time  which  has  elapsed  between  the 
entering  into  the  written  submission  or  agreement  and  the  revocation  thereof  or  the  expir- 
ation of  the  stay  is  not  a  part  of  the  time,  limited  for  the  commencmient  of  the  action. 

DciliStloii. — Code  oiv.  proc.,  §  411,  without  ohange. 

§  26.  Effect  of  discontinuance  of  action  on  defense  or  counterclaim. 

Where  a  defendant  in  an  action  has  interposed  an  answer,  in  support  of  which  he  would  be 
entitled  to  rely,  at  the  trial,  upon  a  defense  or  counterclaim  then  existing  in  his  favor,  the  rem- 
edy upon  which  at  the  time  of  the  commencement  of  the  action,  was  not  barred  by  the  provi- 
sions of  this  article,  and  the  complaint  is  dismissed,  or  the  action  is  discontinued  or  abates  in 
consequence  of  the  plaintiff's  death,  the  time  which  intervened  between  the  commencement 
and  the  termination  of  the  action  is  not  a  part  of  the  time  limited  for  the  commencement  of  an 
action  by  the  defendant  to  recover  for  the  cause  of  action  so  interposed  as  a  defense,  or  to  in- 
terpose the  same  defense  in  another  action  brought  by  the  same  plaintiff  or  a  person  deriving 
title  from  or  under  him. 

DuliAtloik. — Code  civ.  proo.,  1 412,  without  change. 

AMBeatton.— Albany  Brass  A  Iron  Co.  v.  Hoffman, 
ao  App.  Div.  76,  61  N.  Y.  Supp.  779;  In  re  Schlesinger's 
Eslate,  36  App.  Div.  77,  65  N.  Y.  Supp.  614. 


Borden  of  nroof.— Beattysv.  Straiton,  142  App,  Div. 
369,  375.  126  K  Y.  Supp,  848. 


§  27.  Effect  of  war  on  right  of  alien. 

Where  a  person  is  disabled  to  sue  in  the  courts  of  the  state  by  reason  of  either  party  bdng 
an  alien  subject  or  citizen  of  a  country  at  war  with  the  United  States,  the  time  of  the  con- 

11 
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tinuancG  of  the  disability  is  not  a  part  of  the  time  limited  for  the  commencement  of  the 
action. 

BMhBttoo.— Cods  ar.  ptoc..  i  401,  without  oluaca:     orivnaUy  nrfmti  liwa  aad>  of  ptw.,  1 100.    Sm  B.  &. 
pt.  3.  eh.  4.  tit.  3,  I S2. 

g  28.  Disability  must  exist  when  ri^t  accrues. 

A  person  cannot  avail  himself  of  a  disability  unless  it  existed  when  hia  right  of  action  or  of 

entry  accrued. 

DerluUdD.— Code  cW.  proo..  i  408,  without  ah*i««:         SnbtMnant  neBta.— Coday  v.  LcMtU.  S2  Run  M< 

DiipDnlly  revisFri  from  code  of  pro<^..  i  IDS,  101.  31  N.  V.  Sunp.  MS. 

g  29.  If  several  disabilities,  no  limitation  until  all  removed. 

Where  two  or  more  disabilitiea  co-exist  when  the  ri^t  of  action  or  <rf  entry  aAniee,  the 
limitation  does  not  attach  until  all  are  removed. 

Derliatton. — Code  civ.  proc.,  )  409,  without  shancB;  orisUutUr  nrixd  from  wd*  ol  proa..  1 107. 

§  30.  How  objection  taken,  imder  tills  article. 

The  objection  that  the  action  wAS  not  commenced  wittun  the  time  limited  c&n  be  taken  by 
answer  or  motion.  The  corresponding  abjection  to  a  defense  or  counterclaim  can  be  taken  by 
reply  or  motion ;  except  where  a  reply  is  not  required  in  order  to  enable  to  plaintiff  to  raise  an 
issue  of  fact  upon  an  allegation-contaiied  in  the  answer,  (Am,  by  L.  1921,  ch.  372,  in  effect 
Oct.  1,  1921.) 

Darlntlon.— Code  civ.  proc.,  S  il.l.  wiUwol  ohuit*;  N.  Y.  481;  MoNaic  t.  McNair.  IW  Aki.  Dif.  3%.  llS 
orisinnlly  revised  [roTn  code  ai  pmc,  i  74.    Sooond  Hn-     N.  Y.  Supp.  1;  Cioldbcrs  v.  Lippmsn,  B  Misc.  3S.  3i  N. 

The  Bmendmeat    of  1921  made  lo  coaiana  to  rule*  Wslker,  29  Hud  344;  Wood  v.  B.lier,  60  Hud  334.  337, 

o[  Givii  Drmctice    107  14  N.  Y.  Rupp.  831 ;  Robewn  v.  Centnt  R.  R.  Co.  ot  N. 

ApBlfntlon.— Huafaesv.StouteDburgb,ia8App.DiT.  J.  70  Hun  444.  38  N.  Y.  Supp.  104;  Or«n  v.,  H>uvt,  0 

512,(51  N.  Y.  Supp.  65,  N.  Y.  Supp.  MO;  B.ldwin  ..  Martin,  14Abb.  N.  8.    B; 

AIIMta  nmedr  ODlT.—Wa.iierniuL'  V.  WMtOTar.  14  Sand*  t.  St.  John,  36  Barb.  H28;  Plimpton  v.  Bigslow,  3 

N,  Y.  16;  JahiuoD  v.  Albany  A  Sl.ia    H    R.  Co.,  M  N,  Y.  Civ.  Proc.  Rep.  IS2. 

416;  Galdberg  V.  KirachsteiD.  Se  Mi«^  Jl't,  73N.  Y.Supp.  Brwbwn  plMd«d.^utlerT.  Johuoo.  Ill  N,  Y,;30i: 

3SS:  Joelyn  v,  Pulver,  5S  Hun  V2<.',  v.;  \'.  r.  Bupp.  3lli  MinaeihtinHr  t,  Bnuu,  1  Apfk  DiT.  314,  37  N,  Y.  Supp. 

Pntt  V.  Huesiui,  29  Barb.  277.  301 ;  Butler  t,  JohiHHi.  41  Hub  306.  afld.,  lUN.  Y.  304. 

neadlni  slatBle.— RsmmE  v.  Loii^  lalaod  R.  R-  Co.,  Wmlm  of  itslatB.— Mimaheinur  t.  Biuni,   1  App. 

22S  N,  Y.  327;  People  v.  WillianuiliurKh  Turnniks  Co.,  Div.  334,  37  N.  Y.  Supp,  361,  Dcvar  t.  Brown,  S2  Hun 

47  N.  ¥,  586:  Eno  V.  DieieDdorr,  102  N.  Y.  730;  Camp  V.  331,  S  N,  Y.  Supp.  486:  Bold  t.  Hauaer,  19  Or.  Ptoo. 

Bmith,  13aM.  V.  1S7;ZEb1ey  V.  Fanaers'L.AT.Oa..  139  Rap  310. 

ACTIONS  FOR  RECOVBRT  OF  REAL  PROPBRTT 
g  31.  When  the  people  will  not  sve. 

The  people  of  the  state  will  not  sue  a  person  for  or  with  respect  to  real  property,  or  the  is- 
sues or  profits  thereof,  b;-  reasim  of  tiie  right  or  title  of  the  people  to  the  same,  unlees  either 

1.  The  cause  of  action  a<;iTi:i"l  within  forty  years  before  the  action  is  commenced;  or 

2.  The  people,  or  those  fnmi  whom  they  claim,  have  received  the  rents  and  profits  of  the 
real  property  or  of  some  i)iu  i  t  dereof,  within  the  same  period  of  time. 

!S3:  People  r.  Clark, 
'^  FTomboia  t.  Jack* 
1921),  1B7  App.  Div. 


(192. 
MJli 


MJl.ni  C 
ClMtmcnt  br  people,— P?oi'k<     MiloI<1.4  N.  Y.fiOS:      191    n;  Y 
PbooIb  V.  TnnitJ-  Church.  2S   "  '  ""  ~"        ' 

t  Co.  V.  Slsight,  49  Hun 

_...PnK.  420:Wnnriellv.  Foe,     .  .. .  _.  ._ 

Daaiaaa,  17  Weod.  312.  ConatrnctlDn. — Dhriu  t.  Riley,  3S  App.  Dit. 


.]-  Church,  22  N.  '1  i  1 ,  Genesee  Valley  Uurtan  owtuin. — Slljiseriaiid  v.  iDtaoatlaiuil  Con- 
_  _  __  _  iighl,  49  Hun  3.1.  I  \  V.  Sapp.  SM.  14  trartEi  Co.,  43  App.  DivTslS,  321,  M  N.  Y.  8upp.  13, 
Civ.  Proc.  420:  Wnnriell  v.  Pooplf.  ^  1*  ■  nd.  ISS;  People  v.     affd..  189  N   "  -^ 


Daaiaaa,  17  Weod.  312.  Conatrnctlan. — Dhrds  t.  Riley, 

Adnne  posNeulaD  ualiut  slalr.     I'eopla  t.  Arnold.      17a  56  N.  Y.  Supp.  704,  affd.,  107  N, 

4N.  Y.  SOS:  People  v.  Vkh  Rcn'''.<'l:>. -.  S  N.  Y.  391,  31B:         Title  of  ilate  br  Mrerw  posaei 


I,  Y,  1B4, 

,,  .  „,..,  ..  .     .     .  . eMlon.— BUdridae  v. 

People  V.  Baldwin.  113  Misc.  17:i.  IM  N.  Y.  Supp.  716;     Biacbunton,  123  N.  Y.  SOB. 

Matter  of  Comn.  of  NiBiara  1tc^>n,BtioD,  37  Hun  S37,         ■<«l*tnli*n  oT  Utlc.— Hamlin  v.  People,  165  AppL 

54S;  People  V.  Van  Ren.'ueker.  a  T!!.rb.  1S9,  revd,  on      EHt.  MO,  140  N,  Y.  Supp.  643. 

other  grounds,  0  N.  Y.  201:  Peopk  v  LivucBtoD.  8  Barb, 

§  32.  Action  by  grantee  from  tiie  state. 

An  action  shall  not  be  lirou-ht  foror  with  respect  to  real  property  by  a  person  claiming  by 
virtue  of  lei  era  patent  or  a  lti:  m  from  the  people  of  the  state,  unless  it  might  have  been  main- 
tained by  the  people,  ivs  pn-i  lilted  in  this  article,  if  the  patent  or  grant  had  not  been  issued 

DerlVBtton.— Code  i^iv.  proc,  |  .<<i.(.  without  eh*a(e:  otifinally  revised  [ram  eoda  of  proo.,  {  76. 

§  33.  Action  of  ejectment  after  auiulmeot  of  letters  patent 
Where  letters  patent  or  a  srant  of  real  property,  issued  or  made  by  the  people  of  the  state, 
are  declared  void  by  the  detemiinalion  of  a  competent  court  rendered  upon  an  all^ation  of  a 
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fraudulent  soggestioii  or  coneealment,  or  of  a  forfeiture,  or  mistake,  or  ignorance  of  a  matmal 
fact,  or  wrongful  detaining,  or  defective  title;  an  action  of  ejectment  "to  recover  the  premisBS 
in  question  may  be  conmienoed  either  by  the  people  or  by  a  subsequent  patentee  or  granteeiaf 
the  same  premises,  his  heirs  or  assigns,  within  twenty  years  after  the  determination  is  made, 
but  not  alter  that  period. 

BHlimM»B»— Cod*  c»T.  990&,  |  804,  will^put  tb/tagbl  origiMJly  ttnrmd  ttom  code  of  ptoc,  {77. 

§  3L  General  limitatton ;  seizm  within  twenty  years.  -^  ' 

An  action  to  recover  real  property  or  the  poaseastion  tiiereof  cannot  be  maintained  by  a 
party  other  than  the  people,  unless  the  plaintiff,  his  ancestor,  predecessor  or  grantor,  was 
seised  or  possessed  of  the  premises  in  question  within  twenty  years  before  the  C(»nmenoe> 
ment  of  the  action. 

A  defense  or  countercUm  founded  upon  the  titie  to  real  property,  or  to  rents  or  services  out 
of  the  same,  is  not  effectual  unless  the  person  making  it,  or  under  whose  title  it  is  made,  or  hk 
ancestor,  predecessor  or  grantor,  was  seiaed  or  possessed  of  the  premises  in  question  within 
twenty  years  before  the  committing  of  the  act  with  respect  to  which  it  is  made. 

BvifMtoii.— Code  civ.  i»roo.,  U  365,  366,  without        FlmUlliia   advene    pemeirtem.-^HMMee  v.   Meed. 


ebence;  arigmell^  reyued  from  code  of  proc.^H  78,  7Q.         27^u]i  I 


jntoB  er  plalBM  within  twntw  fwmn.-^        Fieeieeelon  fteemned  tnm  title.— Dook  v.  Tnyia, 

Stepikeoe  V.  Hauser.  S9  N.  Y.  804;  N.  Y.  C.  4e  H.  R.  R.  R.  20  N.  Y.  400:  Bedell  v.  Shew,  50  N.  Y.  46;  Blown  v. 

06.v.Bniuiaii,12App.Div.  103. 109.42N:Y.8upp.629;  Doheriy.  98  ^»|».  Div.  100.  105.  87  N.  Y.  Bupif.  668; 

~  ~urhaiis^42Hmi87d.880;Aklriehv.Fuiik.  "    '  -  "  "  -     


Burhans.  42  Hun  876. 880;  Aldrieh  v.  Funk.  Oacleton  ▼.  Deny.  46  Super.  Ct.  403;  Boberte  v.  Bei 

48  Hun  367.  381,  1  N.  Y.  8app.  541;  Doherty  v.  MeteeU,  garten.  51  Super.  Ct.  488. 

n  dr.  Proe.  802.  309.  FHieeertoa  of  M|Awmy.--Deering  ▼.  BUey,  167  N.  Y. 

rteteUffmMitKly  •news  lltfe.— Fleteher  ▼.  City  of  184,  affg.  88  App.  0iv.  164,  56  N.  Y.  eiqpipr704. 

New  York.  87  Miee.  109,  149  N.  Y.  Supp.  289:  Hunter  AppUcntliMk.-— eheridan  v.  CardweHT  145  App.  Diy. 

▼.  Sterin,  96  Hun  894;  Ronea  ▼.  Aveiy.  63  Barb.  65,  609, 130  N.  Y.  Supp.  638. 
affd..  65  N.  Y.  502;  Riohaideon  ▼.  Puhrer.  68  Baxb.  67; 
Doherty  v.  Mateell,  11  Civ.  Pioo.  392,  399. 

§  sis.  Presumption  of  possaasioii  from  legal  title. 

In  an  action  to  recover  real  property  or  the  possessi<»i  thereof,  the  penson  who  establishes  a 
1^^  title  to  the  pr^nises  is  presumed  to  have  been  possessed  therec^  within  the  time 
required  by  law ;  and  the  occupation  of  the  premises  by  another  person  is  deemed  to  have  been 
onder  and  in  suborcUnation  to  the  legal  titie  unless  the  premises  have  been  held  and  possessed 
adversely  to  the  legal  title  for  twenty  jrears  before  the  commencement  of  the  action. 


DHtwattMi.— Code  civ.  proc,  |  868,  without  ehante;  Aivene  poeeeMlen  ami  ANUidea  •■  written  lattni« 

ofieiaaUy  revised  from  code  of  proo.,  {  81.  ment.— Knolls  v.  Bamhart.  71  N.  Y.  474,  479;  Bliss  v. 

CSiMttaeM»n.-~Deerinc  v.  Riley.  38  App.  Div.  164,  Johnson,  94  N.  Y.  235;  Buffalo  Greek  R.  R.  Co.  v.  CoUm. 

56  N.  Y.  Bupp.  704.  afld.  167  N.  Y.  184.  192.  41  Apo.  Div.  8.  58  N.  Y.  Su|m.  65;  Cutlinc  v.  Bun»,  57 

•O^calaw.**— Aubuchon  v.  New  York,  New  Haven  Am.  Div.  185, 189.  68  N.  Y.  Supp.  269. 

*  Hartford  R.  R.  Co..  137  App.  Div..834, 122  N.  Y.  Supp.  Mcfe  •eenpntlen.— N.  Y.  CT*  H.  R.  R.  R.  Co.  ▼. 

581;  Staplee  v.  Sehnackenbeii.  148  App.  Div.  161.  132  Brennan,  12  App.  Div.  103.  116,  42  N.  Y.  Supp.  529; 

N.  Y.  Supp.  1092.  Fieuiidv.OBtrander.66Hun326,328,21N.  Y.8upp.844. 


of  Jinof ..  Oeiids  v.  Hui^ee,  58  N.Y.  287;  St.        PMnnin|Hott  ofloit  frnni^^-Keihun  v.  Corr,  149 


Vaaeent  Feeaale  Oiphn  Aeylum  v.  Troy,  76  N.  Y.  106;     App.  Div.  200,  133  N.  Y.  Supp.  784. 

QrasB  V.  Welwood,  90  N.  Y.  638;  Doherty  v.  MateeU,  119        ■nonMliniMit.—Van  Horn  v.  Stuyveeant,  50  Mieo, 


N.  Y.  646;  Knelier  V.  Lang,  137  N.  Y.  589;  De  Lanwy  v.     432,  100  N.  Y.  Supp.  547. 

^  teminl.— 1 


Flepsne.  138  N.Y.  26. 46;  Lewie  v.N.Y.dE  Harlem  R.R.  meMMton  nT  taUMll.— Millard  v.   McMuIUn.  68 

Co..  162  N.  Y.  20a,  220;  N.  Y.  C.  4e  H.  R.  R.  R.  Co.  v.  N.  Y.  345;  Culver  v.  Rhodes,  87  N.  Y.  348:  Churoh  v. 

Bfennan,  12  App.  Div.  106,  116,  42  N.  Y.  Bupp.  529;  Sehooameker,  42  Hun  235;  BUadbc  ▼.  Smith,  85  Hun  564, 

Drake  v.  Drake,  61  App.  Div.  1,  10,  70  N.  Y.  Supp.  168;  83  N.  Y.  Supp.  128.                                                    m*  • 

Buttery  v.  Rome,  W.  A  O.  R.  R.  Co.,  14  St.  Rep.  131;  Oecttpnttan  tot  hlgliway**— Deerins  v.  Riley.  167 

Jaekeon  v.  Johnson,  5  Cow.  74;  Jackson  v.  Brink,  5  Cow.  N.  Y.  184, 192;  Halleran  v.  Bell  Tel.  Com64  App.  Div.  41, 

483;  La  F^ombois  v.  Jaduon,  8  Cow.  589;  Brandt  v.  71  N.  Y.  Bupp.  685.  affd.,  177  N.  Y.  583. 

Olden,  1  Johna.  156;  Smith  v.  Burtie,  6  Johns.  197;  Humr  Lnnde  under  wnter.— De  Lanoey  v.  Piepjpas,  138 

bert  V.  Trinity  Chureh,  24  Wend.  587.  N.  Y.  26;  De  Lanoey  v.  Hawkins,  23  App.  Oxr.  8,  49 

~~    "            ~                     tmf  ftwentr  rewa^-HeUerv  N.  Y.  Supp.  469,  affd.,  163  N.  Y.  587. 


tmmnmntu  poeseasien  rar  sirencr  ywa.r~iieuerv     n,  x.  oupp.  4ou,  asd.,  109  xh,.  y.  ost. 
V.  Cohen.  154  N.  Y.  299,  311;  Cutting  v.  Bums,  57  App.         Title  ftom  ttale.— Harrison  v.  Caswell,  17  App.  Div. 
Div.  185,  68  N.  Y.  Supp.  260.  252,  45  N.  Y.  Supp.  560. 


^  IMns  flede  evidenee  nff  title. — ^Arents  v.  L.  I.  R.  R.  BvMenee  of  MTcne  poeeesslon.— Sands  v.  Hucheik 

6».,  156  N.  Y.  1.  9.  alTff.  89  Hun  196.  84  N.  Y.  Supp.  S3  N.  Y.  287;  Consolidated  loe  Co.  v.  Meyor,  etoTlSS 

1085;  Anhibald  v.  N.  Y.  C.  A  H.  R.  R.  R.  Co..  157  N.  Y.  N.  Y.  92;  Ailerton  v.  Steele.  59  App.  Div.  622,  69  N.  Y. 

574,  579,  elTg.  1  App.  Div.  251.  87  N.  Y.  Supp.  336;  Supp.  594;  O'Dooohue  v.  Cronin,  62  App.  Div.  379.  70 

Herrieon  v.  Caewell,  17  App.  Dtv.  252,  255,  45  N.  Y.  N.  Y.  Supp.  739;  Pope  v.  ThraU.  33  Mmo.  44.  68  N.  Y. 

Supp.  560;  Bi|^  v.  Biglow.  39  App.  Div.  103,  105,  56  Supp.  137. 
N.  Y.  Supp.  794. 

§  36.  Action  after  entry. 

An  entry  upon  real  property  is  not  sufficient  or  valid  as  a  claim  unless  an  action  is  com« 
menced  thereupon  within  one  year  after  the  making  thereof  and  within  twenty  years  after 
the  time  when  the  right  to  make  it  descended  or  accrued. 

DerlvBtten.— Code  dv.  proc.,  |  367,  without  change;  ori^nally  revised  from  code  of  proc,  §  80. 


§  87.  Adverse  possession  tinder  written  instrument  or 

Where  the  occupant  or  those  under  whom  he  claims  entered  into  the  possession  of  the  piem* 
1866  under  daim  of  title,  exdusive  of  any  other  right,  founding  the  claim  upon  a  written  inr 
storumenty  as  being  a  conveyance  of  the  premises  in  question,  or  upon  the  decree  or  judgment 
of  a  competent  court,  and  there  has  been  a  continued  occupation  and  possession  of  the  prem- 
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ises  included  in  the  inalrmnent,  decree  or  judgmetit,  or  ol  aaae  part  thenof,  for  twenty  y«&ra, 
under  the  same  claim,  the  premises  so  included  kk  deemed  to  h&ve  been  hdd  advenely;  ex- 
cept that  where  they  consist  of  a  tract  divided  into  lots  the  poesesncm  of  one  lot  is  not  deemed 

a  possession  of  any  other  lot. 

Dcrintkm.— Code  civ.  proc..  1  3i)a.  •riihout  ctuDge:  Supp.  70;  HobioBn  t.  Phillips.  U  Bub.  416,  tJU..  M 

srisuully  nvised  from  (wde  ol  piw..  i  S3.  K.  T.  034. 

rn  nnenl.— Galdn  v   rowLn-  11921),  19T  App.  Div.  Ocnpall^   af  fart    at  i> th M.— AwMbiiM   t. 

as4,  iSa  N   Y.  Supp  805.  N.  Y.  C.  A  B.  R.  R.  R  Co..  1  App.  Diy.  351.  37  N.  Y. 

GoBUnnoiu      utrene      pa<u««10ii.— SchriBbcr      v.  Bapp.  336,  ifld,  117  N.  Y.  BT4. 

SotuMier,  86  N.  Y.  575;  B&ker  v.  Oikwood.  133  N.  Y.  lH;  "  Oecnpatlan  M>d  pnuMkn  "  U  ulul  and  nat 

Lnil  T.  HultiD  R.  R.  Co.,  183  N,  Y.  203.  IIB;  Wimhera  e«Mt«lrfl«.— Ortranrter    v.    BcJI    {1831J.    199    App. 

T.  MoCnnniek.  123  App.  DJT.  aW,  107  N.  Y.  Hupp.  835.  DiT.3M                 .                          «»     _i                _j 

AlB.  Dir.  200,  133  N.  Y.  8upp.  784.        "  ''      °"'  Co.  ».  Mulrr.  ai2  N.  Y.  106.  f«v«.  149  App.  D.t.  VM,  133 

^Btnand  doswhIdii.— Kneller  v.  Lug.  137  K.  Y.  N.  V.  Supp.  1130,  ovsmilinc  Sche«T.  Lone  IiludR.  R. 

But.  S9i,  «««.  M  Hun  48,  17  N.  Y.  Supp.  269:  Cuttioi  v.  Co..  IK  App.  DlT,  387.  HI  N.  Y.  Ctank  560. 

Buini,  57  App.  Div.  185. 187,  68  N.  Y.  Supp.  269:  Yonia  raauacfan  mHw  tai  «M«.— mfton  v.  Bendar,  3 

V.  Del.,  L.  k  W.  R.  R.  Co.,  93  App.  Div.  24,  86  N.  Y.  Hun  I.  rord.  oo  olliar  fmuDik.  69  N.  Y.  78.    Dndv  u< 

Supp.  696.  1«WI.  Millirv.  WKnn.9tApp.Div.  193.B7N.  Y.  Supp. 

BoUlng  nndiir  color  or  dalm  oT  title.— Ssudi  v.  1011. 

Hucha.  63lJ.  Y.  287;  Tovls  v.  Reoiwi.  70  N.  Y.  3D3.  316;  CMm  «« Ina  than  fn.— Badell  t.  Bbaw.  59  N.  Y.  46; 

ei^an  V.  Burfciad,  21  App.  DJT.  13.  14.  47  N.  Y.  Supp.  BidhI  v.  Gray,  63  N.  Y.  633;  Cuttina  * .  Bun*.  57  App. 

180;  Cuttina  v.  Burns,  57  App.  Div.  185,  186,  66  N,  Y.  IHt.  ISA.  flS  N.  Y.  B/ajiri.  369;  Mills  v.  Wunn,  94  App. 

Bnpp.  360rO'Doiia1iue  v.  Cronin,  62  App.  Div.  382.  70  K*.  ISS,  87  N.  Y.  Supp.  1011;  Scbes  t,  Lou  labwl  R. 

N.  Y.  8upp.  737;  Lewi*  v.  Uplon,  BO  App.  Div.  453,  459,  R.  Co..  137  App.  Div.  »7,  111  N.  Y.  Supp,  S». 

•a  N.  Y.  Supp.  S9T;  Villacs  if  Moyvxlle  v.  Wileoi.  61  TUIa  *t  aitwaa  naaaanlas  Bot  favand.— Cntiltr 

Bim333.  ^tTiAN,  Y,  Supp.  15.  Point  A«oeiatk>B  «.  OouraocL  334  N.  Y.  343. 

Deftotm  dMid.— FreedDun  v,  Oppeobeim,  80  App.  Narl^Ua  Hvir.— fuHon  L  H.  A  P.  Co.  t.  Stale  of 

Div.  487,  81  N,  Y.  Supp.  110;  Abnuu  v.  Rboner,  44  Hun  Nnr  Yocfc,  300  N.  Y.  400.  432.  aftc-  133  App.  Div.  931. 

507.  133  N.Y.  Bago.  1117. 

lADd  ODtaMc  of  lot  convcred.-^Pope  v.  Hunier,  74  FMkUc  klahwar>— Town  ol   Ennkbavu  r,    Drrtt 

N.  Y.  240:  Voight  v.  Meyer.  42  App.  Div.  350,  59  N.  Y.  Band-Iina  Bnok  Co..  70  HiM.  310,  135  N.  Y.  Sunk  US. 

g  38.  Essentials  of  adverse  possessioa  under  written  instrument  or  judgment. 

For  the  purpose  of  const itutiiy;;  an  adverse  possession,  by  a  person  claiming  a  title  founded 
upon  a  written  instrument  or  a  judgment  or  decree,  land  is  deemed  to  have  been  possessed  and 
occupied  in  either  of  the  following  cases : 

1.  Where  it  has  been  usually  cultivated  or  improved. 

2.  Where  it  has  l>een  protected  by  a  substantial  inclosure. 

3.  Where,  although  not  inclosed,  it  has  been  used  for  the  supply  of  fuel  or  of  fencing  timbo-, 
either  for  the  purposes  of  husbandry  or  for  the  ordinary  use  of  the  occupant. 

Where  a  known  farm  or  a  single  lot  has  been  partly  improved,  the  portion  of  the  farm  or  lot 
tliat  has  been  left  not  cleared  or  not  inclosed,  according  to  the  usual  course  and  custom  of  the 
adjoining  countrj',  is  deemed  to  have  been  occupied*  for  the  same  length  of  time  as  the  part 
improved  and  cultivated. 

DfriTBtloii.— Code  riv.  proo,,  i  370,  witboul  cbtatc,  LiUly,  I  App,  Div.  411.  416,  31  N,  Y,  Supv.  437;  Kosli  *. 

oriilnilly  reviiwd  [mm  code  of  proe.,  }  S3,  GDwood,  i&  App.  Dir.  ES4.  133  N,  Y.  Srai.  MUl  Italiu 

Hoitile  title-— RaihbunviJ  la  Cemetery  Aua.  v.  Bet-  Savina  Book  v,  L«  OnacB.  169  App.  Div,  130.  IM  N.Y. 

■on   308  N    Y   364,  Bi^>pr814:BriiaiT.  Tkompaon.  86  HunOO?,  «0fi,33N.  Y. 

OccnMllOD.— Blin  V.  Johnson,  94  N.  Y,  235.  Suirn,  TSS. 

Open  oae  or  propertr.— People  V  Wiiherbee  I192]i,  "SobatutUlDclBane."— Yataa  v.  Van  Debaun,M 

199  App   Div   212  N,  y.  628;  Pope  t,  Haomer.  74  N,  Y.  340;  N.  Y,  CT*  H. 

Famt  or  lot  partlr  Improred.— Tmaieea  of  Esel  R.  R.  R.  Co.  *.  Bnanan.  12  App,  Dir,  103. 116.  42  N.  Y. 

HamptoQ  V,  Kirk,  84  N.  V.  220;  Munroe  v.  Mercbuit,  28  Svpp.  529;  Meiv  v.  Haaaluid.  ^  App,  Div.  188,  74  N.  Y, 

N.  YTO;  Tbomp»n  v,  Bertuna.  61  N,  Y.  52;  Edvarda  >.•.  Supp.  234;  Bnnm  ».  Doherty.  93  App,  Div.  190.  196.  87 

Novefc  OS  N.  y!i25:  McRoberta  v.  Bergman,  132  N.  Y.  N,  Y.  Supp,  529;  Koeh  v.  Ellwood,  138  App,  Dir,  5S4,  I  23 

73;Donohue  V,  Whitney.  133  N,  Y,  178.  183;  Holland  v.  N.  Y,  Supp,  502:  Hiil  v,  Edis.  17  St.  Rep.  366:  DoUttlBT. 

BiDwn   140  N,  V,  344,  349,  Tine,  4!  Bui>,  181;  Juluon  v,  Sehoonipalier,  2  Jofana-SSO; 

Cntilu  uT  Umber.— Mbsion  of  Immuulste  Virgin,  Bollon  v.  Schciever,  49  Super.  Ct.  ISS, 

etc.  V.  Cronin.  143  N,  Y.  524.  537;  People  ei  n,L  Keyes  V  Cattln  »raai.— Ramapo   Mfa.  Co.   v.  Hapea.  216 

Miller,  90  App,  Div.  596.  86  N,  Y,  Supp,  189,  N.  Y.  ^i         .      „       ^    _.           ^                 .      . 

"CalUTaled    or    Improved,"    proor.— Wheeler    v,  foiieaaloB  Ol  toll  pmt  adntaa  to  awDflr  of  mlnai- 

aninola.  54  N,  Y   377;  Miller  v.  Dowoing,  54  N,  Y.  631;  alt.     FniiehT.LaDuns.T3MUo.80.  I33N.  Y.Supp.923. 

FTiGeT.  Brown,  101  N,  Y.  669;  Paige  v.  Wirriog,   103  BrtdaDca  aaWk^bKlf  adxne  poaMaslon.-^iuifc 

N    Y    636-  Hoe  V.  Strang,  107  N.  Y,  350:  Roberts  v,  v.  BothaebUd.  186  AppTDiv,  SST,  174  N,  Y,  Supp.  589. 

Baumaarteu.    110  N,   Y,   380,   Xotchport   Resl   F^taLe,  EatakUahment  br.alate  of  Utle  br  advene  poa- 

etc,  Co,  V,  Hendrirkson,  13S  N,  Y,  440,  442;  Finn  v.  aeaMon.— Oatmidei  v.  Bell  (1921).  199  App,  Div.  304, 

§  39.  Adverse  possession  under  claim  of  title  not  written. 

Where  there  has  been  an  actual  eotitiuued  occupation  of  premises  under  a  claim  of  title,  ex- 
clusive of  any  other  right,  but  not  founded  upon  a  written  Instrument  or  a  judgment  or  decree, 
the  premises  so  actually  occupied,  and  no  others,  are  deemed  to  have  been  held  adversely. 

Dealmtlan.— Code  dv,  pnc,,  (  371,  without  ebinge;  llM  br  accaaa  I*  ircailaea.— Villace  of  Mancbaatar 

orieinally  r=vi«d  Ironi  code  of  proe,,  1  84,  v.  Poet,  97  Muc,  451. 161  N,  Y,  Bop^l. 

CoDUbiDad  ocntpaOoD  under  claim  of  title.—  title  aBdca  ItrtsmaBt.- Moonot  v.  Muiphy,  307 

Belotli  V,  Bickbardt.  228  N.  Y,  396:  Buffslo,  etr.,  R,  R.  N.  Y,  240. 

Co,  V.  Collinn,  41  App,  IMv.  8,  68  N.  Y,  Supp,  65:  Zap!  v,  ItneoT  pan eariaa.— Kellum  v.  Core,  149  App.  Div. 

Crter,  70  App,  Div,  395,  75  .\.  Y.  Supp,  lOi :  Cravnlb  v,  200.  133  N,7.  Supp.  78*. 

Bayto.    113  App.   Div.  666.  669,  99  N.  Y.  Supp,  973;  iBtlMed  *r  ctftlnWd.— BatlM  V.  Usht,  116  N.  Y. 

Billiman  v.  Paine,  70  Hun  459,  24  N.  Y,  Supp.  344:  Smith  34 

V   Reicb   BO  Run  2^7,  30  N.  Y.  Supp.  167,  n««(  •( cnlrf.— HoDOot  v.  Rudd,  1S9  App.  Div,  SSI. 
134  N.  Y.  Supp.  3ia 
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§  4D«  Essentials  of  adverse  possession  under  claim  of  title  not  written* 

For  the  purpose  of  constituting  an  adverse  possession  by  a  person  claiming  title  not  founded 
upon  a  written  instrument  or  a  judgment  or  decree,  land  is  deemed  to  h^ve  been  possessed  and 
occupied  in  either  of  the  following  cases,  and  no  others: 

1.  Where  it  has  been  protected  by  a  substantial  inclosure. 

2.  Whefe  it  has  been  usually  cultivated  or  improved. 

l»crl«mMoi».~Code  dv.  proe.,  (  S72,  without  ehance;  AdTcne  posMMlMi  against  stete,Droor.— Hamlin  v. 

oriciiMlfar  revlaad  from  oode  of  proe.,  §  85.  People.  155  App.  Div.  680,  140  N.  Y.  Supp.  643. 

Aypiicattoil.— Belotti  v.  BTckbardt.  228  N.  Y.  296;  Substantlid  UmIoshM.— Knapp  v.  City  of  New  York. 

Graen  v.  Hon.  165  App.  Dit.  743,  151  N.  Y.  Supp.  215;  140  App.  Diy.  289,  125  N.  Y.  Supp.  201. 

Battery  ▼.  Rome.  W.  A  O.  R.  B.  Co..  14  St.  Rep*  131.  **CiifttfatMl  or  lmpi«f«l."— Arnold  v.  New  York. 

■MenBCllto^--OollmmT.  Manh,  68  Hun  268, 22  N.  Y.  Westoheeter  A  Boston  R.  Co.,  173  App.  Dir.  705,  150 

Supp.  OOa  N.  Y.  Supp.  258;  Dek>tU  v.  Bickhanlt,  101  Mbo.  707, 167 

N.  Y.  Supp.  10. 

§  41.  Adverse  possessioiii  how  affected  by  relation  of  landlord  and  tenant* 

Where  the  relation  of  landlord  and  tenant  has  existed  between  any  persona  the  possession 
of  the  tenant  is  deemed  the  possession  of  the  landlord  until  the  expiration  of  twenty  yeturs 
after  t^e  termination  of  the  tenancy;  or^  where  there  has  been  no  written  lease,  until  the 
expiration  of  twenty  years  after  the  last  payment  of  rent;  notwithstanding  that  the  tenant 
has  acquired  another  title  or  has  claimed  to  hold  adversely  to  his  landlord.  But  this  presump- 
tion shall  not  be  made  after  the  periods  prescribed  in  this  section. 

PMlf  tton^— Code  oiv.  proe..  §  373,  without  chAnget  N.  Y.  Supp.  989;  O'Donnell  v.  Molntyre,  41  Hun  100. 102 

~'  '  retrised  from  oode  of  proe.,  §  86.  Ifasbrouek  v.  Berhans,  42^  Hun  376. 

— Church  V.  Schoonmaker,  115  N.  Y.  570.  572.  Tenanto  In   eomnion. — Millard  v.   MoMuUen.  68 

«r  tenniii  deemed  tli*t  of  landlord.--  N.  Y.  345;  Culver  v.  Rhodes,  87  N.  Y.  348;  Zapf  v.  Carter. 


Bifbw  V.  Bi^w.  89  App.  Div.  103.  105.  56  N.  Y.  Supp.  70  App.  Div.  395.  75  N.  Y.  Supp.  197;  Lambert  v.  Huber. 

TMTCole  V.  Bickelhaupt.  64  App.  Div.  6.  71  N.  Y.  Supp.  22  Mim.  462.  470.  70  N.  Y.  Supp.  793;  Kathan  v.  Rodc- 

636.  well.  16  Hun  90;  Woolecy  v.  Morse,  19  Hun  273;  Abrama 

itlon    of   reUtlonshlp.~Whitinc    v.    Ed-  v.  Rohner.  44  Hun  507;  Stoddart  v.  Weston.  6  N.  Y.  Supp. 


94>?.  Y.  309;  Bradt  v.  Church,  110  N.  Y.  543;     34. 

Bedlow  V.  N.  Y.  Floating  Dock  Co..  112  N.  Y.  263.  287;        Presumption  of  eontlnaanee  of  relation  of  stale 
Churdi  V.  Wright,  4  App.  Div.  312.  38  N.  Y.  Supp.  701. 39     and  caitodlan.^People  v.  Ladew.  102  Misc.  505,  170 

N.  Y.  Supp.  196. 

§  42.  Right  of  person  in  possession  not  affected  by  descent  cast. 

The  right  of  a  person  to  the  possession  of  real  property  is  not  impaired  or  affected  by  a  de- 
scent being  cast  in  consequence  of  the  death  of  a  person  in  possession  of  the  property. 

INi  Its  lien.— Code  civ.  proe..  |  374,  without  ehange;  originally  revised  from  code  of  proe..  |  87. 

§  43.  Certain  disabilities  excluded  from  time  to  commence  action. 

If  a  person  who  might  maintain  an  action  to  recover  real  property  or  the  possession  thereof, 
or  make  an  entry,  or  interpose  a  defense  or  counterclaim  founded  on  the  title  to  real  property 
or  to  rents  or  services  out  of  the  same,  is  when  his  title  first  descends  or  his  cause  of  action  or 
right  of  entry  first  accrues,  either: 

1.  TVithin  the  age  of  twenty-one  years;  or 

2.  Insane;  or 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  conviction  of  a  criminal  offense, 
for  a  term  less  than  for  life;  the  time  of  such  a  disability  is  not  a  part  of  the  time  limited  in  this 
article  for  commencing  the  action  or  making  the  entry  or  interposing  the  defense  or  counter- 
claim; except  that  the  time  so  limited  cannot  be  extended  more  than  ten  years  after  the  disa- 
bility ceasesor  aft^  the  death  of  the  person  so  disabled. 

DerHatlon. — Code  civ.  proe.,  {  375,  without  change:  Inlkncy.^Scallon  v.  Manhattan  Ry.  Co.,  185  N.  Y; 

originally  revised  from  code  of  proe.,  {  88.    The  words  359,  367,  revg.  112  App.  Div.  262,  %&  N.  Y.  Supp.  372. 

"hie  cause  of  action  or  richt  of  entry"  were  inserted  by  the  Wanser  v.  De  Nyse,  125  App.  Div.  209,  109  N.  x.  Supp. 

tevwen.  310;  Wanser  v.  De  Nyee,  125  App.  Div.  209,  109  N.  Y. 

.— Aeker  v.  Acker,  81   N.  Y.   143;   Howell  v.  Supp.  310.  affd.,  192  N.  Y.  537;  Mills  v.  Thon^^kins.  47 


Leavitt,  95  N.  Y.  617,  623;  Meiggs  v.  Hoagland,  68  App.  Misc.  455,  95  N.  Y.  Supp.  962. 

Div.  188,  74  N.  Y.  Supp.  234;  Brown  v.  Doherty,  03  Sole  for  commitllit  Hoiitatiaas*— MuUer  v.  Man- 

App.  Div.  195.  87  N.  Y.Supp.  563;  Qoggin  v.  Manhattan  hattan  Ry.  Co.,  124  App.  Div.  296,  299.  108  N.  Y.  Supp. 

By.  Co..  124  App.  Div.  644.  109  N.  Y.  Bupp.  83;  Taggart  852,  affd..  195  N.  Y.  539. 

V.  Manhattan  Ry.  Co.,  57  Misc.  184.  187, 109  N.  Y.  Supp.  Burden  of  proof.— Koch  v.  EUwood.  138  App.  Div. 

38:  Aldrieh  v.  Funk.  48  Hun  367,  382,  1  N.  Y.  Supp.  541.  584,  123  N.  Y.  Supp.  602. 


ACnOIfS  OTHER  THAN  FOR  RECOVERY  OF  REAL  PROPERTY 

§  M.  When  satisfactioa  of  judgment  presumed. 

A  final  judgment  or  decree  for  a  sum  of  money  or  directing  the  payment  of  a  sum  of  money, 
rendered  in  a  court  of  record  within  the  United  States  or  elsewhere,  or  a  judgment  of  a  court 
of  this  state  not  of  record  docketed  in  a  county  clerk's  office  upon  a  transcript  filed  therein 
pursuant  to  law,  is  presumed  to  be  paid  and  sa^tisfied  after  the  expiration  of  twenty  years 

u 
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from  the  time  when  the  party  reoovering  it  was  fint  entitled  to  a  mandate  to  enforce  it. 
This  preaumption  is  conclusive,  except  as  affODst  a  person,  who  within  twenty  years  from 
that  time  makes  a  payment  or  acknowledges  an  indebtedness  of  some  part  of  the  amount 
recovered  by  the  judgment  or  decree,  or  his  heir  or  personal  representative,  jor  a  person 
whom  he  otherwise  represents.  Such  an  acknowledgment  must  be  in  writing  and  signed  by 
the  person  to  be  charged  thereby.  A  person  may  avail  himself  of  the  presumption  created 
by  this  section  under  an  allegation  that  the  action  was  not  coomienced,  or  that  the  proceed- 
ing was  not  taken,  within  the  time  therein  limited. 


DcrtimttMl.— <3od«  dv.  proc,  §  876.  m  am.  by  L.  1877,         Dccraw  oT  coarit  oT  efVltj.— Matter  of  Neill^.  95 
eh.  416.  L.  1894,  eh.  307;  and  |  878.  without  chance  of     N.  Y.  382;  Wu«  v.  Rionda,  136  N.  Y.  678. 


subetance;  I  376  wee  odgiiiaUy  reviaed  from  code  of  proc.,  AdaMwIcdcnMiil    off    liidcbtMliiCW.~Hyde  Plaik 

■I  J90.  which  waa  derived  from  R.  8.,  pt.  8,  eh.  4,  fit.  2,  FUnt  Bottle  Co.  v.  Miller.  179  App.  Div.  73.  166  N.  Y. 

(47.  Supp.  iia 

B«rcr«iiccs«— Sataafaction    of    judcmenU    generally.  Ameiidmciit  of  answer. — Seaman  y.  Clark.  60  App* 


Div.  416.  418,  69  N.  Y.  Supp.  10Q2. 

Amendmciii  off  ISM*  Htect. — BrowneO  v.  Panona, 
220  N.  Y.  483;  Rapheal  v.  Mencfce.  28  App.  Div.  91.  98. 


ifl  not  commenced  within  time  limited,  C.  P.  A.,  i  80.  60  N.  Y.  Supp.  920;  Matter  of  Warner,  89  App.  Div.  91» 
A|»nc»tioil.->Bemaid  v.  Ondexdonk.  98  N.  Y.  168.  83.  56  N.  Y.  Supp.  686;  Matter  of  GuUroff.  89  Mice.  488, 
6:  Van  Rensselaer  v.  Wricht.  121  N.  Y.  626;  Seaman  v.     80  N.  Y.  Supp.  219. 


166;  Van  Rensselaer  v.  Wright.  121  N.  Y.  626;  Seaman  v.  80  N.  Y.  Supp.  219. 

Clark.  60  App.  Div.  416.  417.  69  N.  Y.  Supp.  1002.  affd.,  OravatettDn  of  ttme.— Conn.  Nat.  Bank  v.  Baylea. 

170  N.  Y.  594;  Dixon  v.  Dixon.  89  App.  Dnr.  603,  608.  86  17  App.  Div.  696.  46  N.  Y.  Supp.  306;  Matter  of  Watoon, 

N.  Y.  Supp.  609;  Gray  v.  Seeber.  63  Hun  611,  6  N.  Y.  163  App.  Div.  41.  148  N.  Y.  Sirop.  626;  Briukman  v. 

Supp.  802,  917.  Cram,  176  App.  Piv.  372,  161  N.  Y.  Supp.  966. 

m  KenenL— Biinkman  v.  Cram,  226  N.  Y.  720;  When  ttmltatlAii  bMliu^— Belfer  v.  Ludlow. 
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Fisher  v.  Mayor,  etc.,  6  Hun  64.  revd.  on  other  grounds,  67  App.  Div.  147,  127  N.  Y7  Supp.  623;  Belfer  v.  Ludknr, 

N.  Y.  73;  Gray  v.  Seeber^  Hun  611.  6  N.  Y.  Supp.  802,  69  Misc.  486.  126  N.  Y.  Supp.  130. 

917;  Hall  v.  Roberts.  63  Hun  473,  18  N.  Y.  Supp.  48a  Fvcfumptfon  of  pumeai.— Brinkman  v.  Cram,  226 

Term  of  twenty  jmn  not  eitended  for  etehteen  N.  Y.  720;  Matter  ofKendrick,  107  N.  Y.  104,  108;  Hol- 

■MNitlks  after  death  under  code  civ.  proc..  {  403.    Matter  land  v.  Grote.  193  N.  Y.  262,  268;  Puis  v.  N.  Y.,  Laoka- 

ofHoea.  183  App.  Div.  38.  170  N.  Y.  Supp.  648.  wanna  A  W.  R.  R.  Co..  54  Misc.  303.  104  N.  Y.  Supp. 

•««vdsment  or  decree,**  whftt  eonatttntea.— She!-  374;  Hulbert  v.  Clark.  67  Hun  658.  660.  11  N.  Y.  Supp. 

don  V.  Mirick.  144  N.  Y.  496.  revg.  70  Hun  41,  23  N.  Y.  417;  Green  v.  Hauser,  18  Civ.  Proc.  Rep.  364.  360,  9 

Supp.  1081;  Matter  of  Watson,  163  App.  Div.  41,  43,  148  N.  Y.  Supp.  66a 

N.  Y.  Supp.  525;  Grannis  v.  Ewell,  76  Misc.  484,  135  Coadnslre  preaninptton.— Jacobs  v.  Del  Oenovese. 

N.  Y.  Supp.  588;  Newman  v.  Baseh.  89  Misc.  622.  152  179  App.  Div.  163.  166N.  Y.  Supp.  88. 

N.  Y.  Supp.  456.  Objection  to  presvmptlott.— Matter  of  Hoea,  188 

Bemedy  off  Jndcment  creditor.— Matter  of  Hoes.  App.  Div.  38.  170  N.  Y.  Supp.  643. 

183  App.  Div.  38.  170  N.  Y.  Supp.  643.  Bebottel  of  presvmption.— Hyde  Paik  Ffist  Bottle 

Co.  V.  MiUer.  179  App.  Div.  73,.  166  N.  Y.  Supp.  lia 

§  46.  Avoidance  of  apparent  payment  under  execution. 

If  the  proof  of  payment  under  the  last  section  ronsists  of  the  return  of  an  execution  partly 
satisfied,  the  adverse  party  may  show  in  full  avoidance  of  the  e£fect  thereof  that  the-aileged 
partial  satisf&ction  did  not  proceed  from  a  payment  made,  or  a  sale  of  property  clauned,  by 
him  or  by  a  person  whom  he  represents. 

Derlfnttoar— Code  civ.  pioo..  |  877.  without  ohanse. 

§  46.  Action  to  redeem  from  a  mortgage. 

An  action  to  redeem  real  property  from  a  mortage  with  or  without  an  account  of  rents  and 
profits  may  be  maintained  by  the  mortgagor  or  those  claiming  imder  him  against  the  mortga- 
gee in  possession,  or  those  eliding  under  him,  unless  he  or  they  have  continuously  maintained 
possession  of  the  mortgaged  premises  for  twenty  years  after  the  breach  of  a  condition  of  the 
mortgage,  or  the  non-fulfillment  of  a  covenant  therein  contmned. 

Derivation.— Code  civ.  proc..  S  379.  as  am.  by  L.  1919.  Runel.  68  App.  Div.  104, 74  N.  Y.  Supp.  212;  Campbell  v. 

eh.  281.  without  chance.  EUwanser.  81  Hun  259.  262.  30  N.  Y.  Supp.  792. 

BfliBet.— Reioh  v.  Cochran,  213  N.  Y.  416,  426.  Eedemptloii  In  eqnttf.— McKechnie  v.  MeKeehnle^ 

Appllaition.-~JeffeTaon  v.  Banks,  197  N.  Y.  35.  44.  3  App.  Div.  191,  39  N.  Y.  Supp.  402. 

Deed  abiolvte  m  mortgace*— Mooney  v.  Byrne.  163  Adverse    no§8eaalon    oT    nortnceo.— Becker    ▼. 

N.  Y.  86.  97:  Mills  v.  MillsTiS  Hun  101;  Wood  v.  Baker,  McCrea.  193  N.  Y.  423.  revg.  119  App.  Div.  66. 103  N.  Y. 

60  Hun  837.  14  N.  Y.  Supp.  821.  Supp.  963;  Mauxhcffer  v.  Mittnacht.  12  Misc.  585,  3d 

Aeqnieaeence  of  moncagor. — Streeter  v.   ShuHi,  N.  T.  Supp.  439;  Boist  y.  Boyd,  3  Sandf.  Ch.  501. 

45  Hun  406,  410.  Wlien  statnte  befina  to  mn. — ^Finn  v.  Lally.  1  App. 


Kedemptlon  by  wtfo  oT  morttacor.— McMlchael  v.     Div.  411,  414.  37  N.  Y.  Supp.  437. 

§  47.  Actions  to  be  commenced  within  twenty  years. 

An  action  upon  a  sealed  instrument  must  be  ecmimenced  within  twenty  years  after  the 
cause  of  action  has  accrued. 

Where  the  action  is  brought  for  breach  of  a  covenant  of  seizin  or  against  incumbrances^ 
the  cause  of  action,  for  the  purposes  of  this  section  only,  is  deemed  to  have  accrued  upon  an 
eviction,  and  not  before. 

Derivation. — Code  civ.  proc.,  §  380.  originally  revised  Supp.  658.  affd  229^.  Y.  647.    Chattel  mortgage.    Dun- 

from  code  of  proc.,  part  of  174,  and  §  89;  and  code  civ.  ning  v.  Garvin.  4  App.  Div.  298,  44  N.  Y.  Suw»  268. 

proc.,  I  381.  as  am.  by  L.  1877.  ch.  416,  orinnally  revised  Coupons.    Kelly  v.  Forty-second  St.  R.  R.  Co.,  97  App. 

from  code  of  proc.,  §  90.  in  part.   See  also  R.  S.,  pt.  3.  oh.  4.  Div.  500.  55  N.  Y.  Supp.  1096;  Smith  v.  Town  of  Greeo>- 

tit.  2.  If  48  and  50.  wich.  80  Hun  118.  30  N.  Y.  Supp.  56.  Insurance  benefit 

"Plraird  Uutrmbent.'* — City  Equity  Co.  v.  Bodine.  eertificate.    McChire  v.  Supreme  Lodge.  41  App.  E^. 

141  App.  Div.  907. 126  N.  Y.  Supp.  439;  Fallert  v.  Massa-  131.  139.  39  N.  Y.  Supp.  764.    Municipal  contract.    City 

chueetts  Bonding  A  Ins.  Co..  172  App.  Div.  690. 158  N.  Y.  of  New  Yoik  v.  Third  Ave.  R.  R.  Co..  42  Misc.  599,  87 
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art.  2  UMITATIONS  OF  TIME  i  48 

N.  T.  Bimp.  584.     Pwtiwnhip  «(ra«ni«at.    DwioaQi  *.     v.  Damv.  Ill  App.  Div.  IS,  07  N.  Y.  9upp.  GIO;  Quu 
Udr.  IM  N.  Y.  *3a.  bu^T.Mm(,T:»Ap|).  DiT.  M2,1Q7N.  Y.  Bupp.  1< 


Aw.  Div.  GL  14S  N.  Y.  Supp.  3S3.  Colna  t.  Dunns.  SO  Him  M3,  3  N,  Y.  Supp.  MO 

nfciUUIH      n il  V.  Ondeidoak.  K  tt.  Y.  ISS;  v.  W^  73  Hun  304,  38  N.  V.  Supp.  070. 

HbDm*  t.  C^uk,  136  N.  Y.  3IW:  Uurdock  *.  Wittnuu.         Salt  aolaat  trastau  of  Biul  4tmt  ttr  >l____ 

MS  N.  Y.  SS;  Muk  ▼.  AnduKm,  18S  N.  Y.  329:  Knup  t.  iDK.— OlmMwl  t.  Dodd.  144  Ah>.  DiT.  800,  129  N.  Y. 

Cnab  14  App.  Dhr.  IK,  «  N.  Y.  Supp.  flIS:  Kmm  Sopp.  Slfl. 

(  48.  Actions  to  be  commenced  within  six  years. 

The  following  actioiie  must  be  coBomencod  within  six  years  after  the  caiue  of  actioD  has 
accnied: 

1.  An  action  upon  a  contract  obligation  or  liability  express  or  implied,  except  a  judgment 
or  sealed  instrumeiit. 

2.  An  action  to  recover  upon  &  liability  created  by  statute,  except  &  penalty  or  forfdture. 

3.  An  action  to  recover  danu^es  for  an  injury  to  property,  or  a  person^  injury,  except  in 
a  case  where  a  different  period  is  expreeBly  preecnbed  in  this  article. 

i.  An  action  to  reeover  a  chattel 

5.  Any  action  to  procure  a  judgment  on  tJie  ground  of  fraud.  The  cause  of  action  in  such  a 
ease  is  not  denned  to  have  accrued  untit  the  discovery  by  the  ^^ntiff,  or  tih*  person  under 
whom  he  climns,  of  tlie  facts  oonslitutiDg  the  fraud.  (Subd.  am.  by  L.  1921,  ch.  199,  in 
effect  Oct.  J,  1921.) 

6.  An  aotim  to  eat^li^  a  will.  Wh«e  the  will  has  been  lost,  concealed  or  destroyed,  the 
cause  of  action  is  not  deemed  to  have  accrued  until  the  discovery  by  the  plaintiff  or  the 
persoD  undo  whom  he  clums  of  the  facts  upon  which  its  validity  depends. 

7.  An  action  upon  a  juc^ment  rendered  in  a  court  not  of  record,  except  where  such  judg- 
ment shall  have  been  docketed  in  a  county  clerk's  office  of  this  state  upon  a  transcript  filed 
tiierein  puisuant  to  law.  The  cause  of  action  in  such  a  case  is  deemed  to  have  accrued  i^en 
final  jodgmeTit  was  rendered. 

Bm  l»»lhiB.— Coda  siv.  nme.,  |  3S0,  «wi»Uy  nrued  AecMUMlIis.— Ubby  * .  VtuidKHe,  SO  App.  Div.  4M, 

Iran  code  otproc  put  of  VT4.  Bud  ISS;  luid  wdg  av.  81  N.  Y.  Bupp.  13S.  nSd..  17S  N.  Y.  Ml;  Muicrof  Pond 

pna..  t  382.  u  un.  by  L.  1B77.  clu.  4le.  422.  L.  1804,  ob.  40  Mih.  ee,  SI  N.  Y.  Supp.  MS:  Bolt  v.  Hopldna.  08 

107,  t.lB20.ah.4S0;orimiHdIynviKd[nimcodi!a[pn».,  Muc  S37.  117  N.  Y.  Bupp.  177;  MKtei  ol  VuDyke,  44 

I  St.  wbdi.  1-0.  Bubd.TderiYod  fniiii  R.  B.,  pt.  3,  eh.  4.  Hun  3M,  397:  Mutter  of  Onsoiy,  31  Bt.  Rep.  S7I:  tXmtlMt 

tit.  2.  {  18.     AnHndniatt  of  1021  nude  to  eonfonn  to  ol  NiehtOlc,  27  Bt.  Rap.  37. 

eode  dv.  proc..  f  382,  lubd.  5,  u  «n.  br  L.  1920,   cb.  Suit  to  let  uMa  aecoontlBS. — BpaJlholi  t.  Sbaldon, 

4S0.  148  App.  Dir.  G7S,  182  N.  Y.  Bupp.  MO. 

nrftWWI.— 8«  aiao  H  lo  scliona  lor  nooncy  ol  "FMMIMl.  In]ntr.**— CoBCvve  v.  Smitli.  18  N.  Y. 

d*mM»  for  penonal  inlorr,  C.  P.  A..  |  4S.  aubd.  6.  82;  Cned  t.  Hutmin.  2S  NTY.  SOI:  Irvine  v.  Wood,  51 

CMtfMt  KUUtr  w  ^iUntlm.— Friitne  v.  Lueu,  N.  Y.  238|  MuUer  t.  McKmob.  73  N.  Y.  304;  CliSocd  v. 

1S2  App.  Div.  £83. 133  N.  YTSipp.  308.  Dun,  81  N.  Y.  G«;  Webber  v.  Berkinwt  A  Mohawk  St. 

OMtoet  rf  ■no^.— Cu^beS  v.  Colvo,  M  App.  Ry.  Co.,  106  N.Y.311.3U:  Mouon  v.  D..  LA  W.  R  R. 

Div.  361,  ST  N.  Y;  Supn.  4<».  Co..  112  N.  Y.  G69,  rev(.  48  Eua  172;  Dickanm  v. 

Afc—tlM  •(aflbeaM*_H^  v.  Smith,  SO  Miec.  8fi.  Meyor,  28  Hun  234.  230.  affd..  ft2  N.  Y.  384. 

140  N.  r.  8m>p.  790.  •^ialuTJ  to  ■Mnttf."— Bhr  v.  Edinn  Elect.  IIL  Co.. 

■TMCh  af  ■nmtM.—Pekrce  v.  BtKe.  207  N.  Y.  300.  172  if.  ¥.  1.  18;  Glover  v.  HoEbniok,  Cibot  A  RoUina 

fianMiwIM    limn i ■    to  ■batOBK   MTMn.—  Coipocmtion,  ISS  App.  I»v.  328.  ITS  N.  Y.  Bupp.  517i 

Ql  Onde  Cnadiic  Commiiunan,  201  N.  Y.  32;  Crowley  v.  JohnetoD.  90  App.  Div.  310.  89  N.  Y.  Supp. 

ZuRS,  160  App.  Div.  £7S.  146  N.  Y.  Bupp.  754.  ZSS;  People  v.  Zuhs.  100  App.  Div.  G7B.  143  N.  Y.  Supp. 

—  it  ttfwM  to  Mcva  rcBt.— ShattBck  v.  7Mi  Kshna  t.  New  York,  f03  App.  Div.  34S,  147  N.  T. 

.  9E,  130  N.  Y.  Supp.  103.  Supp.  826.    Fraudutaut  procuRmest  oC  deed.    Laufei  v. 

■aai nMcrraimlH af IsMC anSer (Ml.~HudKm  8a^  S  App.  Div.  382.  386,  30  N.  Y.  Supp.  377;  MiUw 

BoUdliic  V.  Conpanils  Oenenle  TraoBtlantique.   139  y.  Wood,  41  Bud  OOa 

App.  Dtv.  000.  IBl  S.  Y.  Supp.  488.  "UaMI^  enalcd  by  itktotc."— Bilton  v.  Cnin. 

CImlni  acninit  dli  oT  New   rwk.— McCarthy  v.  112  App.  Dtr.  36,  07  N.  Y.  Supp.  1123.  aSd.   190  N,  Y. 

Nnr  York,  54  Miac.  436.  148  N.  Y.  Supp.  281.  635;  Shepejd  Co.  v.  Tajpior  PutlirfiLn,  Co.  (1921),  168 

Bpcelfc  pertMnnn^-WInne  v.  Queena  Land  A  App.  Div.  038.  190  N.  y;  Sunp.  837. 

TltlaCo..IWApp.DiT.314,140N.Y.Supp.604:PoUiti  NobsDM.— Joneun    v.    Mioiater    of    Low    Dutch 

T.  Wabub  B.  K.  Co.,  207  H.  Y.  113.  Church,  7  Miac.  I,  27  N.  Y.  Bupp.  313. 

!■  gmttr  acflMI  wkare  plilnMlf  hai  nmadr  at  Frand^^cboener  v.  Liiaauer,  107  N.  Y.  Ill;  Decker 

to>.— Fuller  V.  HoriMh  80  MiM.  329,  147  N.  Y.  Supp.  v.  Docker,  108  N.  Y.  123;  Miller  v.  Wood.  118  N.  Y.  361, 

OSa  344:  Hovey  v.  Eliolt.  US  N.  Y.  124.  161;  Boclov  v.  Nat. 

KtUr  HcnrHl  bj  mortogf .- Hiill»'rt  v.  Claik,  138  Machine  Co.,  123  N.  Y.  360;  Weaver  v.  Haviland,  143 

N.  Y.  395;  Pn.ll  v.  Huktiu.,  2!i  finrb    ^77;  Bav«t  ».  N.  Y.  634;  Hieria.  v.  Ctouee.  147  N.  Y.  411;  Li^htfooi  . 

Pnjyo.  7  Paidc.  465;  Jackson  vSarktIE   TMend.  W.  Davia,  198  N.lf.  261,  revg.  132  App.  Div,  452,  HON 


Intenat  dd   miirtiwte.— Hehti tii    v.    Ke^noMa,   73     Supp.  904:  SwUboli  v.  Sbddon.  216  N.  Y.  SS,  afTB.  158 

'"  ■  ■■  "  ■""  App.  Div.  367.  143  N.  Y.  Supp.  417;  Eikom  v.  Eiorn, 

1  Ap^Div.  124.  37  N.  Y.  Bupp.  63;  Baker  v.  Mwire.  4 


c,  73,  132  N,  Y.  Supp.  4ea  Apo.  Div. 


).  371;  Sccurit]-  Btnk  v.  Finkiblom  70  App.  Div.  234.  240,  38  S.  Y.  Supp.  66S;  Seiti 

xxoK.  vn.  loa  .-1,  Y.  Supp.  640.  App.  Div.  150.  60  N.  Y.  Supp.  170:  Talmise  v.  Kunell. 

Ch««k.— Doolan  v.  Dnvidwn,  7  App    Div.  401,  3S  76  App.  Div.  7.  7aN.  Y.  Supp.  854;  Dugan  v.  Sharkey.SO 

>.  Y.  Supp.  1020;  Parkei-Smith  v.  Pnuie  Mfg.  Co.,  172  A™.  Div.  161.  85  N.  Y.  Sum),  778:  Clayfeeck  v.  Riymond, 

App.  Div,  302.  158  N.  Y.  Supp.  346.  ^App.  Div.  326.  87  N.  Y.  Supp.  931:  Biuk^rii  v.  Me- 

GnannlT.— Algct  v.   Aliicr,  83   App.    Div.    108,  82  OuSoc,  139  App.  Div.  899.  123  N.  Y.  Supp,  539;  Beattya 

N.  Y.  Supp,  533.  V.  Sirailon.  142  App.  Div.  369,  374.  120  N.  Y.  Bupp. 

KetannatliiD   af  d««l   or   morlcaiEP.— Kikorn    v.  848,  Olmalead  v.  Dodd.  144  App.  Div,  809,  129  N.  Y. 

Etkom.  1  App,  Div.  124,  37  N.  Y.  gupp    68;  Perry  v.  Supp.  51B;  CUrke  v.  GiLmore.  149  App.  Div.  445,  133 

WifLiung,  40  Miae.  67,  81  N.  Y.  Supp.  'JOA ;  Epracue  v.  H.Y.  Supp.  1047;  Qlover  v.  NaUonal  Back  of  Commena, 

Cochran.  70  Hun  612.  24  N.Y.  Supp.  2ri<..  160  App,  Div.  247,  141  N.  Y.  Bupp.  409;  Spailholi  v, 

InvaM  a«fei»ineDt.— DicIentUltf  ..    Mu^r.  etc.,  Sheldon,  158  App.  Div.  367,  143  N.Y.  Supp.  417;  Ball  v. 

Ill  N.  Y.  331;  J&  V.  Mas-or.  elc.  Ill  \    V,  339:  Brun-  Qerard.  160  App.  Div.  610,  146  N.  Y.  Supp.  81:  Mitchell 

da»e  V.  Village  of  Port  CbHrli.r,  31   H,;r.    12»;  Eno  v.  v.  Niagara,  LocVport  4  Ontu '    "         -      --   ■ 

u .-      no.    D._    •«,.    ....    V    <!    ...      ^tn  mj    ,.,,  ».    V   a. ,_  ggfl.  £„ 

I.  Y.  Supp^Sl;  Pen 


Must.  ete..  10  St.  Bep.  1014.  2  N.  Y.  Supp  350.  370, 181  N.  Y.  Bupp.  899;  Eail  River : 

attttt  tu.~MBtIcr  ol  Rooplr.  m  Ai>i>,  Div,  480.  40a     S3  Miac.  433.  62  N.  Y.  Supp.  81:  Perry  >.  WilUaiui,  40 
°7  N.  T.  Supp.  S42;  Matter  dI  M«-oc),,  :19  Miac  480,     Mite.  67,  81  N.  Y.  Supp.  204;  Kelly  v.  Pratt,  41  Miac.  31. 
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83  N.  Y..8u|H>-  63a:  Hut  v.  QMdIair.  71  Mih.  333.  338.  N<nr  York  A  BoMon  D«BU«ti  Eipnw  Co.  t.CutoH.  170 

119  N.  Y.  S«H>.  S93i  Qabiid  v.  Oabrial.  79  Miku  34S,  139  App,  Uv.  197,  IM  N.  T.  Snpp.  14;  Matt*  «  Cola,  31 

N.  Y.  Sapp.  77S:  D«DBin  v.  Fowo*,  9»  Mun.  1S3.  IBO  Hun  330;  Compton  v.  ElUoM,  48  Bupar.  Ct.  ail. 

N.  Y.  Snpp.  «38;  Olin  t.  Namu.  96  Min.  4S1, 100  N.  Y.  CwncniM.— li^tloot  v.  Davu,  131  App.  Di*.  452. 

Supn.  eiO;  PisBB  *.  HcCtudgt,  33  Hon  SaO.  534;  Oil-  US  N.  Y.  Supp.  904;  Swi  Lucu  r.  Bami  k  Co.,  ITS 

ohnit  TnupottMiaa  Co.  v.  WorthinMaa  «  SiJl,   193  App.  Dir.  703. 160  N.  Y.  Sopp.  Ul. 

App.  DivrsiO,  1S4  N.  Y.  8app.  SiTMoiU  Buildini  A  Mlnymitnaam  kr  *■•>*  •■Mn^— StRXtth    *. 

Lou  A««d>Uaii  v.  Rmtw,  114  MiM.  137,  ISfl  N.  V.  Boud  of  aap^vinn.  119  S.  Y.  313.  230. 

Supp.  7S9.  >BdBm*Bt  af  —it  ■*(  at  i«aa(4.— WidMnuM  T.    ' 

Fniad;   amBndacnl  af  ItM   to  •afed.  S  ntro-  Wmavtr.  14  N,  T.  1«:  IXcasnbuh  v.  RDeh.  113  N.  Y. 

mUcv.— Uopkiiw   T.    Lituwla    Triut   Co.    (1921),    1]G  831;  MitUr  of  Wunw  r.  BuU«.  32  Mks.  488,  SO  H.  Y. 

M<K.  257.  187  N.  Y.  Sudd.  883.  Supp.  940;  HBiriaT.SUuur,  30MiK.  034.  OS  N.  Y.  Supp. 

DtaMnriarmad.--np>rv.  Baud,  107N.  Y.D7,73;  7SJ;  GnuinU  v.  EnU.  TB  Misc.  484,  13i  N.  Y.  Supp.  S5; 

nirun  V.  Eqi^tsbb  LUe  jnui.  ScuTicty.  181  App.  VHt.  Ro«  t.  Henor,  37  Hun  337;  DaTidwB  r.  Horn.  47  Hun 

706.  148  N.  Y.  Supp.  eofi;  Enst  Lakn  l.iiinb«Co.  v.  V«n  1)1;  Acu v,  llbbetU.  SO  Hun  272.  278.  9  N.  Y.  Supp.  S91 

Oonlfir,  105  Misc.  TM.  17t  N'    V    ^>i|>p.  38;  Qaina  t.  TownHndT.  TolhuiM,ST  Hun40.41,  [ON.  Y.  Bupp.aTS; 

Huyler.  113  Mi».  188,  184  N.  Y.  ,-;L|.i.   146.  Boll  v.  Hwusr,  B7  Hun  167,  11  N.  Y.  Buml  386.^1. 

flilnc  tlma  limit  lor  ILnbiliu  t ./  inud.— nnt  Nk-  AsOm  l!w  nwwy  lM»4  ui  raaitn<7— KaUr  '     ~ 


109  N.  Y.  Supp. 


NmliourSurely'C'/.  I'^i  Ami.  Div^  283,      Blook  Co.'t.  BiwSvn  Alatnu  JUvitit  Co., 'l90  AppI 
.    "^-  "*"  ■""  ^o"  N  Y.  Supp  "'*'  — •'■" 


Jodimeiii.    -<  tnv.T^m^m,     ^ BpadHl  jncMdlBV).— MstUt   of   C 


87N.  Y.190:Millaf  v.Wo^.  llil  -v    \    Ml,  364; ,      

¥.  N«t.  Miehino  Co..  123  N.  Y.  .-.-.n  AnMOdMcat  oT  UM, .. , 

TmluDuMlela.— Sail  V   S. ,  ;    9  App.  Dit.  160,  210  N.  Y.  433;  MM(*r  of  Qultna,  39  Mbx.  483,  BO 

163.  BON.  Y. Supp.  lTO;Ro«ligpr>.  i,r  Jt,  169  App,  Dl*.  N.  Y.  9upp.  219. 

304,  154  N.  Y.  Supp.  435;  Kell<.iik:  '.    ICellcM.  189  App.  AdMlMliB  •(  ««iMltr  cT (l«lab— Bdnttar  of  FIb^i. 

Div  395,  166  N.  Y.  Supp.  310.  101  MiK.  SIS.  168  N.  Y.  Supp.  381. 

Moncj    rceelTcd    tor    me   of   anuacr.— SUoy    v.  SmOm  nltata  rnnadr  •■ir.^JoluHon  t.  Albuy  * 

Oislwin.  14  N.  Y.  1B2;  Ishum  v    PI,,  if.  54  N.  Y,  873:  Sua  R  R.  Co..  54  N.  Y.  418;  RoM  r.  Hanfj,  37  Bu 

Price  y.  Miilfofd.  107  N.  Y.  303,  In.  (.nLhilar  v.  Mayor.  397. 

eU..llLN.Y.331;MLUav.Mil]«.  n  .  '<  Y.  SO,  86;  Hotst  SOTftoa  br  ptHwtlw  aolut  nMmU  ab— t  In 

T.  Elliott.  118  N.  Y.  134,  151:  .\.in!..     .Olin.  140  N.  V.  raiHtair  wrtce.— BriskKin  v.Macy,  113  Mi«.  680,  ISt 

ISO.  168;  Wood  V,  Younn,  Ml    V    '<     311;  Dorman  t.  N.  T.  Supp.  889. 

Gboddd  4  Anp.  Div.  45».  483,  .Is  .\   ^     lu».  659;  Iwfw  radcnT"  Saldlan  and  laUan  dTll  rall«r  act."— 

V,  Saylee,  5  App.  Div.  582.  S'"..      i     ..  Y.  Supp.  377;  Erickwm  v.  M«y  (IBID.  231  N.  Y   86. 

$  49.  ActioiiB  to  be  commenced  within  three  yecn. 

The  foUoving  sctions  must  be  conuueiioed  within  three  yean  after  the  cause  of  action  tiu 
accrued: 

L  An  action  against  a  sheriff,  coroner,  constable  or  other  ofBcer  for  the  non-payment  of 
money  collected  upon  an  execution. 

2.  An  action  against  a  constable  upon  any  other  Uability  incurred  by  him  by  dmag  an  act  in 
his  official  capacity  or  by  the  mnisaion  of  an  official  duty ;  except  an  escape. 

3.  An  action  upon  a  statute  for  a  penalty  or  forfeiture  where  the  action  is  given  to  the  peiv 
son  aggrieved  or  to  that  person  and  the  people  of  the  state,  except  where  the  statute  im- 
podng  it  prescribes  a  different  limitation. 

4.  An  action  agunst  a  director  or  stockholder  of  a  moneyed  corporation,  or  banking  asso- 
ciation, to  recover  a  penalty  or  forfeiture  imposed,  or  to  enforce  a  liability  created  by  the  com- 
mon law  or  by  statute,  'the  cause  of  action  is  not  deemed  to  have  accrued  until  the  dis- 
covery by  the  phuntiff  of  the  facte  under  which  the  penidty  or  forfeiture  attached  or  the 
liability  was  created. 

5.  An  action  against  an  executor,  administrator  or  receiver,  or  against  the  trustee  of  an  in- 
solvent debtor  appointed  as  prescribed  by  law  in  a  special  proceedii^,  where  the  action  is 
brought  to  recover  a  chattel,  or  damages  for  taking,  detaining  or  injuring  personal  property, 
by  the  defendant  or  the  person  whom  he  represents. 

6.  An  action  to  recover  damages  for  a  personal  injury  resulting  from  negligence. 

iroc.,  I  380.  oridnsllT  nviied  Aetlaiu  ncaliut  (acenlori,  etc^Colsiick  T.  Bwis- 

n.nBAtttn;'~ideofoiv.pnKi.,  bums.  lOS  N.  Y.  503;  Moralea  v.  KlopMili,  158  Add.  Dtv. 

.    n-       ' '  mlly  nviwd  Iram  SS4,  143  N.  Y.  Supp.  922. 

^„,  „. _ 11I-.-.J  [.■,   I.    ]a7l.  oh.  733:  waa  »eeel»er.— Lathrop    v.    Twettth    Ward    Bank,    148 

added  by  L.  1S77,  <;b.  111.    .-''i^.i    '  'S  <ioda  dr.  proo.,  App.  Div.  667,  131  N.  Y.  Supp.  314;  Vamum  v.  Hart,  41 

|3M.Main.byL.1877.ch.41.V  L.  1^.7,  .■b.  381.  without  Hun  IS. 


™„nu«.    .^,,»,M-..,    .    ..  ^.. —Goodwin  T.  Oriffla,  SS  N. , .. 

Bowery  3av,  Inst,,  113  N.  Y.  466;  Hiqqwr  v.  Brown,  34 
I,— Sldnnut  V,  Scliv*:ili    15B  App,  Div,  467,     Miae.  681,  70  N.  Y.  Supp.  592. 
143' BrKklium  V.  li  iL-'ir>,  38Miai!.6oe.7S         Peraoual    Injur.    refoHlDS    t 


177Sl1^8upp.  143;  Br-ckhumi-,  II  iL-ir.,  ;s8Mi»c.8U0,7S  reraouai    injur.    refniODS    itai 

N.  Y,  Supp.  Vo.  aai!.,  SO  App.  I'n    r.j,;.  sO  N.  Y.  Hupp,     Dielwiaoi.  v.  Mayor,  92  N.  Y.  581;  Wi _  .._  „_ 

iiM        *^^  and  St.  Ry.  Co..  93  N.  Y.  522;  W«bb«r  v.  Hurkimer  A 

Pc'naltr.  aetlDD  for.— Dodtif  v   <'„rm-liu9.  168  N.  Y.  Mobawk  R.  R.  Co.,  lOON.  Y.  311;  Monoo  t.  D.,  L.  ft 

342-Munrov  BroDklvDHeiiblAll   i:  < 'o..  196  N.  Y.364;  W.  R.  R.  Co..  112  N.  Y.  659,  rsv(.  48  Hun  172;  Haya  v. 

Tlaier  v   New  York  Ediaoo  Cn..  :>•■  S.  Y.  168;  B«U  v.  Brooklyn  Heiabla  R.  R  Co.,  200  N.  Y.  183;  Baboook  y. 

OibmLTlApp  Div  472.  7S  NV  ^  .  -  up.  753.  StaW  of  Now  York.  190  App.  Div.  147.  180  N.  Y.  Supp.  3; 

UaMUtr  of  dlreebiri.— Brin^'ki  ri,  .;T  v.  Boctwick.  99  Olovar  v.  Holbrook,  Cabot  A  Rolliiit  Corpontbn,  189 

N  Y,  185- Gilbert  ».  Ackerman.  I'."  v    Y.  118;Lo««v.  App.  Div.  338.  178  N.  Y.  Supp,  617;  Roaa  v.  Sute,  188 

BuOaid  79 N  Y  404: Chapman  V   I  >  ^  L-h.  ISSN.  Y.  551:  App.  Div.  160,  173  K,  Y.  Supp.  358;   Kcllou  t.  Mayor, 

Wood  i  Selliek  v.  VanrlervHr.  :>>    \yf-  Div,  849,  6&«,  IE  App.  Dir.  326,  44  N.  Y.  Supp.  39;  Tolmie  v.  Kdeli^ 

WHY  Supp.  371;  Sutton  lalan.l  I!    !■   Co.  v.  HlncheUff,  ft  Cmually  Co,,  95  App,  Div.  352.  88  N.  Y.  Supp,  717; 

34  Miaa  824  636,  88  N.  Y.  Supp.  .'>.'.".  Ilaana  v.  Psopla'a  MeCluakey  v.  Wile.  70  Misc.  136,  128  N.  Y.  Supp.  190: 

S«,  Bank,  38  Ml«i.  617.  71  N.  Y.  .^.i|.p.  1078,  nmC  78  Kelliher  v.  Now  YoA  Central  ft  B.  R.  B.  E.  Co.,  77  MiKi. 

A«D^  WrTas*.  78  N.  Y-  Supp.  .nlC;  <  hapoun  v.  Com-  330,  138  N.  Y.  Supp.  2S8;  Bumll  v.  Pnwton.  64  HuD  70, 

wSa,  «  hStW,  331,  II  NTY.  .-iui-r.  020,  7  N.  Y.  Supp.  iS. 

hBate  la  Me  annnal  repitrL— Mtirisn  ▼.  Heditiom.  Actlan  by  lalknt,— Pnoae  v.  Childwold  Faik 'Hotel 

181  N.Y.  324,  232i8UleoTilaDd  M    It  Co.  v.  HiDch-  Coj  134  App.  Div.  383,  1 19  N.  Y.  Sopp.  98. 

rlWe    170  NY  473;  Shepard  v.  Fulton,  171  N.  Y.  1S4,  KdadM  af  Snndar.— B«ioit  r.  N,  Y.  C.  ft  H.  B. 

]90  B.  R.  Co..  94  App.  Div.  24,  37  N.  T.  Snpp.  981. 
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S  so.  Actloiu  to  be  commeQced  within  two  years. 

The  following  actions  must  be  conunenced  mthin  two  years  after  the  cauae  of  action  has 
•cenied: 

1.  An  action  to  recover  damages  for  libel,  slander,  assault,  batteiy,  seduction,  criminal 
GoaveTBotion,  false  hnpriaonment,  malicious  prosecution  or  malpractice. 

2.  An  action  upon  a  statute  Tot  a  forfeiture  or  penalty  to  ^e  people  of  the  state. 

30Hui)BSS:DeD*Ri 
N.  Y.  2S3;  Hurigh;  i 


Ino  Doda  ol  pnc»  paft  „ ,  — . 

vm.  I  3M.  ■■  UB.  &  L.  isee,  cb-  33£,  L.  IMO. 
fripaally  rarlMd  Iran  «o> ' 
la  Hdid.  1,  tha  wmdi  "  l« 

■•«ct«CMian«M« 

■u  r.  Bouwtt.  B3  ^H. ., 

Mm  ImBrtiimat.— OBk»  -r.  Oaksa,  S5  ipp.  Div.     N.  Y.  Supp.  £39. 

■rYTa ■— — — 


^imiBai  t,_ 

~'     319,  69  N.  Y.  8iu>p.  2*6. 

_  ._.   —r .      ..-..„  ^  Vmdmtijh'* 


B3  iff.  Dir.  SS.  TO  N.  Y.  Soni.  au.         Enua.  10  N.  Y.  Supp.  239;  MutUit 

..      «_L__  _  n_,_._  j5  ^pp^  ui^      [,   Y.  Supp   — 

■UwMt  .. 
N.  YTSupp.  90«. 


OiUett,  90  liiac.  ESS.  Ifll 


S  91.  Actions  to  be  conunenced  within  one  year. 

The  following  actions  must  be  ccHnmenced  within  one  year  after  the  cause  of  action  has  ac- 
crued: 

1.  An  action  agunst  a  sheriff  or  coroner  upon  a  liability  incurred  by  him  by  doing  an  act  in 
his  (Acial  capacity  or  by  the  omission  of  an  official  duty;  except  the  non-paymeot  of  money 
collected  i^ion  an  execution. 

2.  An  action  agunst  any  other  officer  for  the  escape  of  a  prisoner  arrested  or  imprisoned 
by  virtoe  of  a  civil  mandate. 

■MtnttMt^-Cuds  dT.  piw.,  1  SSa  ori^oally  nviMd  910:  AHhi  v.  MaKdcwald.  27  MiB.  683.  TS  N.  Y.   Supp 

fam  cod*  at  proc.  iwrt  d<  |  74.  wd  f  89:  uid  »ds  mv.  700;  Rise  t.  Panfiald.  49  Hua  36S,  2  N.  Y.  Supp.  «41. 

ptM..  I  ns.  oriBiiallj'  nriisd  fnm  wIb  of  pmo.,  I  94.  ■  Asatait  itHtr  itariff. — Cumnuns  t.   Brown.  43 

Aolaat  ikctlV.— Bill  r.  WUw.  46  App.  DTt.  300, 362,  N.  yTsu. 

61  R.  T.  Supp.  616,  and..  170  N.  Y.  mE;  Beyar  v.  KfeJ.  AgalMt  ellr  mmnhaL— Klncbbcn  v.  Co^Ua,  02 

TtA|]iLDiT.&.77N.Y.aun.l01B,ilfd..  177N.  y.  576;  Muo.  029,  IIS  N.  Y.  Supp.  tOTS. 

7UuiT*-BuTa]r.l68App7DlT.16».143N.Y.Supn.Sl;  "Olllelal  dntr."— SaparruDn  of  Kind  r.  Wallw.  4 

'n»k«T.awTrnit,Mo.,Co.,a7Mi».23,57N.Y.B«--       "  -  ■"•    "- ■-  -    "--..—    .=  «__..     „„■,.__. 

§  62.  Action  for  penalty  g^ven  to  common  informer. 

An  action  upon  a  statute  for  a  penalty  or  forfeiture  given  wholly  or  partly  to  any  person  who 
will  prosecute  for  the  same  must  be  commenced  witiiin  one  year  after  the  commission  of  the 
aSeoBe,  and  if  the  action  is  not  commenced  within  the  year  by  a  private  perwn,  it  may  be 
commenced  within  two  years  thereafter  in  behalf  of  the  people  of  the  state  by  the  at- 
torney-general or  the  district-attorney  of  the  county  where  the  offense  was  committed. 

BwlmllML— Cod*  dv.  pim.,  |  387.  without  abiu«B;  migliuiUr  mlMd  tram  oode  ol  proe.,  I  M. 

S  S3.  Limitation  where  none  ^)ecially  prescribed. 

An  action,  the  limitation  of  which  is  not  specifically  prescribed  in  this  article,  must  be  com- 
menced within  ten  years  after  the  cause  of  action  accrues. 

DrrlTBtloD.— Code  civ.  piac.  {  as»,  oitbout  chLiOK'^;  *.  Bdmont,  83  Mir.  340,  144  N.  Y.  Supp.  SOI;  Otl«i  v. 

DhniuiUy  revijwd  [com  codu  of  proc.,  \  97.  smFDiitKi  hy  Ntimu.  90  MlMI  481.  160  N.  Y.  SiQip.  610 

•tnbn(outtfa«iFordB"forrelicC.    after  the  wnrd"uctiaD"  hrtnwiUp    MMOBtlH.— Gilmon    t.    Bun.    14S 

iolhi^ni  Jine.  N.  Y.  liOiay  V.  Onsa,  41  BuD  634. 

AppUollOD.—Builei   V.   JohnaoD,    lU    N.   V.    2M:  OfnaAt  jMformMict.— Growbeak  t.  Moifui,  206 

Sinuib  V.  Bcutd  of  Supcrvijwn,  119  N.  Y.  312.  220;  N.  7.386;  Woolley*.  Stewart,  332  N.  Y.  347;  FlUpitrisk 

GaJway  r.  Metropulilan  El.  Ry.  Co.,  12S  IS.  V.  132,  142^  r.  I>mlMKl.  27  HuD  391. 

Rhtsdaadorv.  PannEn'LoinATniitCa.,  ITZN.  Y.  319.  BafanDrntioD.— Eikocn  t.  Eilwrn.  1  App.  DIt.  124, 

Tiudwellr.  CUtk.  190N.  Y.  61.  aSg.  114  App.  Div.  493.  37  N.  Y.  Bupp.  OS;  Hoyl  t.  Putnam.  39  HunliD3;  Bpncua 

lOON.  Y.  8i«>p,  1;  Hoffarbertb  v.  Nasli,  ISl  N.  Y.  44G,  v,  Coebrwi,  TO  Hun  612,  24  N.  Y.  Bupp.  300. 

iSg.  117  Aep.  Div.  284.  102  N.  Y.  Supp.  317,  Sniitfa  v.  CliHid  on  Otic.— Mun  r.  Nsc^man,  60  N.  Y.  337; 

Bamihao.  W  App.  Div,  17,  S9  N.  Y.  Supp,  SZl;  Ducan  v.  0«nnaa  SaTin^  Bask  v.  Waonoi,  1B4  App.  DIv.  234.^38. 

Skarkey.  B9  App.  Div.  IBl,  85  N.  Y.  ^upp.  7T^;Chorr-  14BN.  Y.  Supp.  664;  Peoplau  nl.  Townaand  v.  Cady.  18 

uun  T.  BaehBiaBii.  119  App.  Div.  140.  101  N.  Y.  Supp.  J.  &  8.  899. 

191;EaMLakeLumberCo.  V.  VaDOoidei,  lOSMiac,  7IM.  CantlBDMl  toMMM.— Oalway  v.  Metropolitan  EL 


t.  R.  R.  Cii 


C0BtlBD*ai  toMMM.— 

Ry.  Co.,  128  N.  YilSr 


'.  OHtla.  Ica  Miaa.  30.  tOS  N.  Y.  Bupp.  463;  Qunckcobugli  MOtBa  ky  Infuata.— O'Donoliua  r.  StnlUi.  130  App. 

T.  Quackanbogh,  42  Hud  329;  SlreDS  v.  Cook.  47  Hun  4'J:  tXv.  314. 221. 114  N.  Y.  Bupp.  636;  Fonl  v.  Clendanin.TU 

Mortiinar*.  Chuaben.  63Hun335,17  N.  Y.  Bupp.  ST4;  Ani.  Div.  433,  137  N.  Y.  Siipp.  64,  sSd.,  21S  N.  Y.  10; 

Zscisic  V.  Botiinan.  76  Hun  377.  330.  37  N.  Y.  Supp.  1 II :  O'DDniihua  v.  Smith.  67  Miic  44S.  lOB  N.  Y.  Supp.  929. 

MaKm  V.  Haniy,  33  Bud  540,  660.  31  N.  Y.  Supp.  inns.  AunllDcndirnunlase.—Cliittendsn  v.  Chittandan. 

"ActtM"    inaJudM    ipMial    praceadiog.— Maltec    ol  «8  MiM.  172.  123  N.  Y.  Bupp.  020. 

Diake  i.  Bany,  73  Miac.  301.  131  N.  V.  Supp.  39.  flep«»tlolI.— Sturm  t.  Sturm,  80  Miao.  277,  141  N.  Y. 

■qnitaMc    actSani.— Brinkerhoff    v.    BoaturiFk,    60  Binp.  61. 

N.  Y.  1S6.  193;  GUmorc  v.  Ham,  142  N.  Y.  I;  Ford  v.  l£lMHlT  of  ■tockboMnt.— Rjohaida  t.   Gill.    138 

dodsiin.  216  N.  Y.  10;  Bayln  v.  WtaiU.  IS  App.  Div.  60.  App.  Dir.  75.  122  N.  Y.  Supp.  020. 

ION,  Y.8Dpp.l04:MattBrD[Smith.6eApp,  tilv.340.72  Sell  br  ttmUbtMtn  Mr  accwuUnc.— Locan  v. 

N.  Y.  Supp.  1002:  Holt  t.  Hopkina,  63  Miar.  537,  641.  117  Naw  Yi^  Bucar  RsGninc  Co..  176  App.  Div.  S60.  103  N. 

N,  Y.  Supv.  177;  Hart  v.  Goadby.  72  Misf.  232,  23S,  129  Y.  Supp.  314. 

N.  y,  Supp.  802.  ■nrnMnteOn    aatiOB    br    •toekboMcn.— Conti- 

AeCtoBi  baaed  on  fnnd.— Clark  t.  Gilmore.  149  App.  nantal  Saauritiaa  Co.  t.  Belmont.  168  App,  Div.  483.  154 

Div,  446.  133N.Y.  Supp.  1047;  ContinantalSecuritieaCn.  N.  Y.  Bupp.  64. 


§§54r^67  CIVIL  PRACTICE  ACT  art.  2 


CoBdemnatton  ptoccedlnsB,  dalm  for  danuicet.—        Smit  to  ict  aside  ebattol  mortaice  fiveo  in  rkU- 
People  ex  rel.  Cbedsey  r.  Citv  of  Hew  York,  105  Miec.  110.     tioa  of   stock    oorpoimtion    law,   f  W.    Bhepmtd  Co  t. 


Snpptementerr  prac6edlilKi.--ConyD8faam  T.  Duffy,     Taylor  Publiahioc  Co.  (1921),  108  App.  Dav.  638.  190 
12S  N.  Y.  200;  Peek  v.  Duken,  41  Muo.  473.  477.  8ft     N.  Y.  Spp.  837. 
N.  Y.  Supp.  1094;  Baualer  v.  Aokermao,  63  Hun  40,  17 
N.  Y.  Supp.  436. 

§  64.  Certain  actions  by  the  people  subject  to  same  limitations. 

The  limitioiis  prescribed  in  this  artiole  for  aotioDS  other  than  for  the  recovery  of  real  prop- 
erty apply  ahke  to  actions  brought  in  the  name  of  the  people  of  the  state,  or  for  their  benefit, 
and  to  actions  by  private  persons. 


DcrlmltoB.— Code  oiv.  proe.,  |  889.  without  ehange;  liaMBty  mm  ttoie  a>aUtto>— State  r.  County  of 

onginaUy  revised  from  code  of  proo.,  I  98.  Kinci,  125  N.  Y.  812,  821;  Matter  of  Braadralh,  14  Hiia. 

Btoeir— New  York  Central  AH.  R-ltR.  Co.  T.Cottle,  585,    587. 
102  Miw.  30,  168  N.  Y.  Supp.  463. 

§  65.  Action  against  nonresident. 

Where  a  cause  of  action,  which  does  not  involve  the  title  to  or  possession  of  real  property 
within  the  state,  accrues  against  a  person  who  is  not  then  a  resident  of  the  state,  an  fiction 
cannot  be  brought  thereon  in  a  court  of  the  state  against  him  or  his  personal  representative 
after  the  expiration  of  the  time  limited  by  the  laws  of  his  residence  for  bringing  a  like  action, 
provided  that  if  the  limition  of  the  time  fixed  by  the  laws  of  his  residence  for  bringing  such  ac- 
tion be  less  than  the  time  fixed  by  the  laws  of  this  state  for  a  like  action,  the  limitation  fixed 
by  the  laws  of  this  state  shall  apply. 

nerlffttton.— Code  civ.  proc,  1 390,  aa  am.  by  L.  1916,  17  Abb.  N.  C.  397,  3  St.  Rep.  577;  Beer  v.  Simpson* 

ch.  536,  with  last  lentenoe  omitted  aa  temporary.  65  Hun  17,  20,  19  N.  Y.  Supp.  578. 

General  nile.*-01oott  v.  Tioga  R.  R.  Co.,  20  N.  Y.  ^'LftWt  of  his  resMenee.^— Utah  Ntional   Bank  ▼. 

210;  Miller  v.  Brenham,  68  N.  yTsS;  WhiUng  v.  Miller,  Jones,  109  App.  Div.  526, 96  N.  Y.  Supp.  838;  Miskawakm 

188  App.  Div.  825, 176  N.  Y.  Supp.  639;  Power  v.  Hatha-  Woolen  Mfg.  Co.  v.  PhiUips.  93  Misc.  224. 156  N.  Y.  Supp. 

way,  43  Barb.  214;  Toulandon  v.  Laehenmeyer.  37  How.  778;  Belden  v.  Wilkinson,  33  Misc.  659,  663,  68  N.  Y. 

Pr.  145;  Ruggles  v.  Keeler.  3  Johns.  263;  Lincoln  v.  Ba^  Supp.  205;  Smith  v.  Western  Padfio  Railway  Co.,  154 

telle.  6  Wend.  475.  485.  *App.  Div.  180,  139  N.  Y.  Siq>p.  129;  Matteson  v.  Falser* 

Ettttt  or  leetton.— Clark  v.  Lake  Shore  A  Mich.  56  App.  Div.  91,  97.  67  N.  Y.  Supp.  612;  Taylor  v.  Syme. 

S.  rTr.  Co.,  94  N.  Y.  217.  17  App.  Div.  617.  45  N.  Y.  Supp.  707,  revd.,  162  ^f,  Y. 

AppUcatlon.~Howe  v.  Welch,  3  How.  Pr.  (N.  S.)  465.  513. 

§  56.  Accrual  of  action  on  account 

In  an  action  brought  to  recover  a  balance  due  upon  a  mutual,  open  find  current  account, 
where  there  have  been  reciprocal  demands  between  the  parties,  the  cause  of  fiction  is  deemed 
to  have  accrued  from  the  time  of  the  last  item  proved  in  the  account  on  either  side. 

Derlratlon.— Code  civ.  proc.,  |  886,  without  change;  v.  Duncan  (1921),  196  App.  Div.  55,  187  N.  Y.  Supp. 

originallv  revised  from  code  of  proc..  |  95.  604;  Pulver  v.  Esselstyn,  22  Misc.  429,  50  N.  Y.  Supp. 

**Mnimd9  OpeOt  and  cnrreiii  accoanft.**— Green  v.  756;  Klein  Wagon  Works  v.  Henoken-WiUenbrock  Co., 

Diflbrow.  79  N.  Y.  1;  Eno  v.  Dieffendorf,  102  N.  Y.  720;  67  Misc.  425.  123  N.  Y.  Supp.  119;  Ross  v.  Ross.  6  Hun 

Matter  of  Qaidner,  103  N.  Y.  583;  Denisev.  Denise.  110  80;  Becker  v.  Jones,  37  Hun  35;   Matter  of  Clyde's 

N.  Y.  562;  Adams  v.  Olin,  140  N.  Y.  150;  Crow  v.  Gleason.  Estate,  165  N.Y.  Supp.  621;  Williams  v.  Davis,  7  Civ. 

141  N.  Y.  493;  Murdock  v.  Waterman,  145  N.  Y.  55;  Proc.  Rep.  282;  Tucker  v.  Ives.  6  Cow.  193;  Kimball  ▼. 

American  Raveller  Co.  v.  Renawlaer  and  Valalie  Mills,  Brown.  7  Wend.  322;  Chamberlain  v.  Cuyler,  0  Wead. 

185  App.  IMv.  898,  131  N.  Y.  Supp.  1041;  Kelly  Asphalt  127;  Sickles  v.  Mather.  20  Wend.  72. 

Block  Co.  V.  Brooklyn  Alcatras  Asphalt  Co..  190  App.  Intent  of  debtor  in  making  part  payment. — Hi^fhesr. 

Div.  750,   180  N.  Y.  Supp.  805;  Dodge  v.  Holbrook,  Eddv  Valve  Co..  147  App.  Div.  356, 131  N.  Y.  Supp.  744. 


107  Misc.  257. 176  N.  Y.  Supp.  562;  Swift  v.  Smft.  5  App.        *«BeclpnMal    deittaads.**-'Qieen    r.    Disbiow,    79 

Div.  587,  39  N.  Y.  Supp.  384;  Burdick  v.  Hicks,  29  App.  N.  Y.  1, 

Dir.  205,  51  N.  Y.  Supp.  789;  Leahey  v.  Campbell,  70        Barden  ef  praoT.— Mahoney  v.  Clark,  1  App.  Dir. 

App.  Div.  127.  75  N.  Y.  Supp.  72;  MUler  v.  Longshore.  147  196,  87  N.  Y.  Supp.  138;  Huribert  v.  Niohol,  20  Hun  467; 

App.  Div.  214,  131  N.  Y.  Supp.  1041;  Sanger  A  Jordan  Oughteraon  v.  Oark,  48  St.  Rep.  92.  20  N.  Y.  Supp.  81. 

§  67.  Action  accruing  after  death  and  before  grant  of  letters. 

For  the  purpose  of  computing  the  time  within  which  an  action  must  be  commenced  in  a 
court  of  the  state  by  an  executor  or  administrator,  to  recover  personal  property  taken  after  the 
death  of  a  testator  or  intestate  and  before  the  issuing  of  letters  testamentary  or  letters  of  ad- 
ministration, or  to  recover  damages  for  taking,  detaining  or  injuring  personal  property  within 
the  same  period,  the  letters  are  deemed  to  have  been  issued  within  six  years  after  the  death  of 
the  testator  or  intestate.  But  where  an  action  is  barred  by  this  section,  any  of  the  next  of  kin, 
legatees  or  creditors,  who  at  the  time  of  the  transaction  upon  which  it  might  have  been 
foimded  was  within  the  age  of  twenty-one  years,  or  insane,  or  imprisoned  on  a  criminal 
charge,  may  within  five  years  after  the  cessation  of  such  a  disability  maintain  an  action  to 
recover  damages  by  reason  thereof;  in  which  he  may  recover  such  sum  or  the  value  of  such 
property  as  he  would  have  received  upon  the  final  distribution  of  the  estate  if  an  action 
had  been  seasonably  commenced  by  the  executor  or  administrator. 

DerlYatton.— Code  civ.  proc.,  1 392.  as  am.  by  L.  1877,  AppUefttfon.— Matthews  v.   Amenoan  Central   Ins. 

oh.  416,  without  change.  Co.,  9  App.  Div.  339,  347.  41  N.  Y.  Supp.  304,  nood.  154 

References. — Cause  of  action  to  recover  for  death  of  N.  Y.  449;  Barnes  v.  City  of  Brookbm,  ^  App.  Div.  620^ 

phvintiff's  intestate,  decedent  estate  1.,  |  180.    Recovery  48  N.  Y.  Supp.  36;  Cohen  y.  Hymes.  64  Hun  54, 18  N.  Y. 

thereon,  and  disposition  of  proceeds.    Id.,  (&  132-134.  Supp.  571. 

ftuie  prior  to  stotnte.— Sanford  v.  Sanford.  62  N.  Y.  €!ompbant.--Lunch  v.  Lunch,  88  Hun  112.  34  N.  Y. 

553;  Cohen  v.  Hymes.  64  Hun  54,  56,  18  N.  Y.  Supp.  Supp.  1083. 
571;  Bucklin  v.  F^rd,  5  Barb.  303;  Everitt  v.  Everitt,  41 
Barb.  393. 


art.  2  LIMITATIONS  OF  TIME  U  S&^l 

S  68.  Actkm  on  bill  or  note  issued  as  money. 

This  article  does  not  affect  an  action  to  enforce  the  payment  of  a  bill,  note  or  other  evidence 
of  debt  lasoed  or  put  in  circulation  as  money, 

DcilffaltoB*— Code  ehr.  pioo.,  |  808,  iwnftiHiiid  to  esprav  tha  apiMtrent  moaning;  originally  ravised  from  oode  of 
proa.,  I  106. 

§  59.  Acknowledgment  or  new  promise  must  be  in  writing. 

An  acknowledgment  or  promise  contained  in  a  writing  signed  by  the  party  to  be  charged 
thereby  is  the  only  competent  evidence  of  a  new  or  continuing  contract  whereby  to  take  a 
case  out  of  the  operation  of  the  provisions  of  this  article  relating  to  the  limitations  of  time 
within  which  an  action  must  be  brought  other  than  for  the  recovery  of  real  property.  But 
this  section  does  not  alter  the  effect  of  a  payment  of  principal  or  interest. 

Dcfflfmtioit.— Code  «▼.  proo..  I  395.  without  change  of        Fferment  of  Interest.— Matter  of  Coasalua,  95  N.  Y. 
i;  originally  revised  from  oode  of  proc..J  110.         340;  Union  National  Bank  y.  Dean,  154  App.  Div.  809, 


A«kB»wMKliMlit»  ■nflMeBcy.—Henry  r.  Root,  88  189  N.  Y.  Supp.  835. 

N.  Y.  586,  530;  Kincaid  v.  Azebibald,  73  N.  Y.  189;  Ptetpaymeii^— Smith  v.  Ryan.  66  N.  Y.  352; Gilbert 

Manpherter  v.  Braedner.  107  N.  Y.  349;  Friable  v.  Lucas,  v.  Comstock.  93  N.  Y.  484;  Blair  v.  Lynch,  105  N.  Y. 

192  App.  Div.  583, 183  N.  Y.  Supp.  308;  Shaw  v.  Lambert.  636;  Mills  v.  Davis,  113  N.  Y.  243;  Adams  v.  Clin,  140 

14  Aim.  DiT.  265,  43  N.  Y.  Supp.  470;  Yates  v.  Wing.  42  N.  Y.  150;  Crow  v.  Gleason.  141  N.  Y.  489. 493;  Murdock 

App.  Div.  356,  50  N.  Y.  Supp.  78;  Fletoher  v.  Daniels,  52  v.  Waterman,  145  N.  Y.  55.  62;  Bouton  v.  Hill.  4  App. 

App.  Div.  67,  64N.Y.  Supp.  861;  Benedict  v.Slocum.  05  Div.  251.  256.  38  N.  Y.  Supp.  498:  Security  Bank  v. 

App.  Div.  602,  88  N.  Y.  Supp.  1052;  Zinn  v.  Stamm,  152  FinkeUtein.  160  App.  Div.  315.  145  N.  Y.  Supp.  9;  Kelly 

Av^  Div.  76,  136  N.  Y.  Supp.  737;  Hyde  Park  Flint  Aaphalt  Block  Co.  v.  Brooklyn  Alcatras  A^halt  Co., 

Bottle  Oo.  V.  Miller,  179  App.  Div.  73,  166  N.  Y.  Supp.  190  App.  Div.  750,  180  N.  Y.  Supp.  805. 

110:  Wright  v.  Parmenter,  23  Misc.  629,  52  N.  Y.  Supp.  Tmntnt  by  affent.--City  Nat.  Bank  v.  Phelps.  86 

99;  Kahn  v.  Crawfoid,  28  Misc.  572,  59  N.  Y.  Supp.  853;  N.  Y.  484.  492;  McMuUen  v.  Rafferty.  89  N.  1^456; 

Anderson  v.  Sibley.  28  Hun  16;  Petrie  v.  Mott.  38  Hun  Littlefield  v.  Littlefield.  91  N.  Y.  203. 

261;  Davis  v.  Noyes.  61  Hun  87.  15  N.  Y.  Supp.  531;  Fftxmeni  by  eo-surety.— Hard  v.  Mingle,  206  N.  Y. 

Codd  V.  Jones.  63  ^un  142,  17  N.  Y.  Supp.  582.  179. 

Leiten. — Connecticut  Trust  Co.  v.  wead.  68  App.  nyuenl  by  eemmltlw  af  lneompetent.— Jakob- 

Div.  493,  69  N.  Y.  Supp.  618,  mod.  172  N.  Y.  407;  I^vy  son  v.  Lawrence.  93  Misc.  61,  156  N.  Y.  Supp.  635. 

V.  Popper.  106  App.  Jm.  804.  94  N.  Y.  Supp.  905;  SexreU  .  Wftlfcv  by  board  of  raperrtoon.— Woods  v.  Super- 

V.  Foibeo.  106  App.  Div.  482, 94  N.  Y.  Supp.  806;  Wilks  v.  vwors.  136  N.  Y.  403. 

WUenaa,  53  Miae.  462,  105  N.  Y.  Supp.  fr-,  Doncourt  v.  Note.— Kincaid  v.  Arehibald.  73  N.  Y.  189;  Lawrence 

DeBtoa.  55  Miae.  504,  106  N.  Y.  Supp.  906,  affd.,  131  ▼•  Baker,  44  Hun  582. 

*—   Div.  905;  Rooopdcy  v.  Lucas,  154_N.  Y.  Supp.  1.  _  Cheek.^~Heaton  v.  Leonard,  09  Hun  423,  23  N.  Y. 
~   ~          It  to     ' 


to  aliBasor.-— Wakeman  v.  Shar-     Supp.  469. 

man,  9  N.  Y.'&S;  Kckett  v.  Leonard,  34  N.  Y.  175;  De        Benewal  off  Bote.— Maurice  v.  Fowler,  78  Misc.  357. 


▼.  Wamar,  98  N.  Y.  217;  Matter  of  Kendriok,  107  138  N.  Y.  Supp.  425. 

N.  Y.  104;  Manehsater  v.  Biaednw,  107  N.  Y.  346;  Ross  Farol  piomlM. — ^Young  v.  Ingalsbe,  151  App.  Div. 

V.  Boaa,  6  Hun  80;  Winterton  v.  Winterton,  7  Hun  230;  753,  135  N.  Y.  167.  60  N.  Y.  Spp.  1003. 

Morrow  v.  Morrow,  12  Hun  386;  Fletoher  v.  Updike,  67  Orml  proof.— Hodnett  v.  Cault,  64  App.  Div.  163, 

Baifo.  364.  71  N.  Y.  Supp.  831. 


by     enentor.— Bk)odgood     v.        Elfect  off  code  d?.  pcoc.--Shapley  v.  Abbott,  42 
Braen,  S  N.  Y7362;  Schuta  v.  Morette,  146  N.  Y.  137.         N.  Y.  433,  447. 

§  60.  Certain  disabilities  excluded  from  time  to  commence  action. 
If  k  person  entitled  to  maintain  an  action  other  than  for  the  recovery  of  real  property,  ex- 
cept for  a  penalty  or  forfeiture,  or  against  a  sheriff  or  other  officer  for  an  escape,  is  at  the  time 
when  the  cause  of  action  accrues,  either: 
Within  the  age  of  twenty-one  years;  or 

2.  Insane;  or 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  conviction  of  a  criminal  offense, 
for  a  tenn  less  than  for  life;  the  time  of  such  a  disability  is  not  a  part  of  the  time  limited  in  this 
artide  for  commencing  the  action;  except  that  the  time  so  limited  cannot  be  extended  more 
than  five  years  by  any  such  disability,  except  infancy;  or  in  any  case  more  than  one  year  after 
the  disability  ceases. 

fterinrtloB*— Oode  oiv.  pioo.,  1 396.  without  ohaoce  of     Supp.  08;  Ford  v.  Clendenin,  155  App.  Div.  433,  133 
eahetanee;  origiiuJly  reviaed  from  oode  of  proe.,  1 101.         N.  Y.  Supp.  54.  affd.,  215  N.  Y.  10;  Jagao  v.  GoeU,  11 
* — ■■^** —     aetiona    acaioet    munic^atitiee.— Mo-     Misc.  380.  386,  32  N.  Y.  Supp.  144;  Matter  of  Pond.  40 


_   _  It  V.  CSty  of  New  York,  166  N.  Y.  36,  revg.  98  App.     Miw.  66.  81  N.  Y.  Supp.  240;  Gabriel  v.  Gabriel.  70 
Div.  622, 90  N.  Y.  Supp.  1105;  Winter  v.  aty  of  Niagara     Misc.  346.  139  N.  Y.  Supp.  778;  Giebel  v.  Elwell.  91  Hun 


i^T.  o^«,  vuxN.  X.  oupp.  liuo;  winter  v.  Lity  oi  iMiagara 
Falb,  190  N.  Y.  198,  revg.  119  App.  Div.  586.  104  nTy. 
^opp.  39;  Norton  v.  Mayor,  16  Nfiac.  303.  38  N.  Y.  Supp. 


550,  36  N.  Y.  Supp.  238. 

_ . Eitenslon  after  disability  cesset. — Dunham  v.  Sage. 

*0.  62  N.  Y.  229;  Acker  v.  Acker,  81  N.  Y.  143;  Howell  v. 

In&ney.—Ford  v.  Clendenin,  215  N.  Y.  10;  Cahill  v.     Leavitt.  95  N.  Y.  617;  Matter  of  Rogers,  153  N.  Y.  316, 

BiU,  93  App.  Div.  105,  86  N.  Y.  Supp.  1009;  Preuaae  v.     321 ;  Hyland  v.  N.  Y.  C.  ft  H.  R.  R.  R.  Co..  24  App.  Div. 

UldwoU  Park  Hotel  Co.,  184  App.  Div.  383,  119  N.  Y.     417,  48  N.  Y.  Supp.  46;  Bucklin  v.  Bucklin,  1  Keyea  141. 

S  61.  Defense  or  counterclaim. 

A  cause  of  action  other  than  for  the  recovery  of  real  property,  upon  which  an  action  cannot 
»e  maintained  as  prescribed  in  this  article,  cannot  be  effectually  interposed  as  a  defense  or 
ounterclaim. 


ie  dv.  proc.,  |  397,  without  change         Section  cited. — Kelly  Aaphalt  Block  Co.  v.  Brooklyn 

Aleatrai  AephaH  Co..   190  App.  Div.  750,   180  N.  V. 
_  .^Bfarah  v.  Richer,  68  Misc.  587.  125     Supp.  805. 

Y.  Supp.  245. 

«1 


a  62,  63 


CIVIL  PRACTICE  ACT 


art.  3 


ARTICLE  3 
Courts,  judges  and  referees 

8eo.  62.  Courta;  general  jariBdiotion  uid  power. 
63.'  General  powers  of  courts  of  record. 

64.  General  Juriadietion  of  supreme- court. 

65.  Powers  of  justice  of  supreme  court. 

66.  Grant  bjr  appellate  dividon  of  orders  refused  by  court  or  justice. 

67.  Jurisdiction  of  county  court. 

68.  When  domestic  corporation  or  joint-stock  company  deemed  resident  for  determining  jOrisdiction  of  county 

court. 
iB9.  When  jurisdiction  of  county  court  co  extensive  with  supreme  oourt. 
70.  Sessions  of  county  court. 
71.' Application  of  provisions  to  county  court. 

72.  Service  of  execution  or  process  of  county  court  in  any  county. 

73.  Incapacity  of  county  judge  or  special  county  judge. 

74.  Power  of  county  |udge  in  matters  before  county  court. 

75.  Power  of  county  judge  in  special  proceedinipB. 

76.  Power  of  county  ^udge  when  holoing  court  m  another  county. 

77.  Power  of  county  judge  to  perform  duties  of  justice  of  supreme  court  at  chambers. 

78.  Continuance  of  proceedings  before  judges  of  same  court. 

79.  Vacancies  or  changes  in  judges;  power  of  judge  out  of  office. 

80.  Powers  of  court  exercisable  by  referees. 

81.  Removal  of  referees  and  other  officers  and  appointment  of  successors. 


§  62.  Courts ;  general  jurisdiction  and  powers. 

The  courts  referred  to  in  this  act  are  enumerated  in  sections  two  and  three  of  the  judiciary 
law.  Each  of  those  courts  shall  continue  to  exercise  the  j  urisdiction  and  powers  now  vested  in 
it  by  law  according  to  the  course  and  practice  of  the  court.,  except  as  otherwise  prescribed. 


DerlTatloii. — Code  civ.  proc.,  |  1,  as  am.  by  L.  1909, 
ch.  65;  and  code  civ.  proc.,  {  4.  as  am.  by  L.  1877,  ch.  416, 
without  change  of  substance,  originally  revised  from 
code  of  proc.,  part  of  |  10,  and  part  of  §'460.  Code  civ. 
proc.,  §  220.  relatizig  to  jurisdiction  of  appellate  divisions 
and  powers  of  justices  is  repealed  without  re-enactment. 
The  first  sentence  has  been  superseded  by  the  amendment 
of  1905  to  S  2  of  art.  6  of  the  constitution.  The  remainder 
of  the  section  is  contained  in  (  6  of  art.  2  of  the  constitution 
in  identical  language. 

Purpose. — Solomon  v.  Bennett,  62  App.  Div.  56, 
70  N.  Y.  Supp.  856. 

Application.— Mut.  L.  Ins.  Co.  v.  Rigler,  79  N.  Y. 
568;  Ross  v.  Wigg,  36  Hun  107. 

Goostltntlon. — Jurisdiction  under,  Alexander  v. 
Bennett.  60  N.  Y.  204;  People  ex  rel.  v.  Nichols,  79  N.  Y. 
582;  People  ex  rel.  v.  Supervisors,  49  Hun  476,  2  N.  Y. 
Supp.  555. 

Admirmltjr. — Matter  of  Steamboat  Josephine,  39 
N.  Y.  19;  Brookman  v.  Hamil,  43  N.  Y.  554;  Vose  v. 
Cockroft,  44  N.  Y.  415;  Poole  v.  Kennit,  59  N.  Y.  554; 
Bartlett  v.  Spicer,  75  N.  Y.  528. 

Pateiit8.~Dudley  v.  Mayhew,  8  N.  Y.  9;  Middlebrook 
V.  Broadbent,  47  N.  Y.  443;  Hovey  v.  Rubber  Tip  Pencil 
Co..  57  N.  Y.  119;  De  Witt  v.  Elmiia  Nobles  Co.,  66  N.  Y. 
459;  Continental  Store  Service  Co.  v.  Clark,  100  N.  Y. 
365;  Hat  Sweat  Mfg.  Co.  v.  Reinoehl,  102  N.  Y.  167; 
Waterman  v.  Shipman,  130  N.  Y.  301;  Denise  v.  Swett, 
142  N.  Y.  602;  Herrog  v.  Heyman,  151  N.  Y.  587;  Mait- 
land  V.  Gas,  etc.,  Co.,  7  Misc.  35,  27  N.  Y.  Supp.  42; 
Matter  of  Woven  Tape  Skirt  Co.,  12  Hun  111;  Kayser  v. 
Arnold,  41  Hun  275;  Annin  v.  Wren.  44  Hun  352;  Al- 
lison's Bros.  Co.  V.  Hart,  56  Hun  282,  9  N.  Y.  Supp.  692; 


Burrall  v.  Jewett,  2  Paige  134;  Myers  r.  Hardy,  11  Wkly » 
Dig.  130. 

Copyrfgiits.— Potter  v.  McPherson,  21  N.  Y.  550; 
Palmer  v.  De  Witt,  47  N.  Y.  332;  Wooleey  v.  Judd,  4 
Duer  379;  Oertel  v.  Wood,  40  How.  Pr.  10;  Widmer  v. 
Greene,  56  How.  Pr.  91. 

Torts, — In  foreign  stete.  Wertheim  v.  Clergue.  58 
App.  Div.  122,  65  N.  Y.  Supp.  750;  Rouge  v.  Rouge,. 
14  Misc.  421,  35  N.  Y.  Supp.  836.  alTd.,  15  Misc.  36,  30 
N.  Y.  Supp.  436;  Barney  v.  Bursteinder,  7  Lans.  210; 
Newman  v.  Goddard,  3  Hun  70;  Ruokman  v. -Green,  9 
Hun  225;  Home  Ins.  Co.  v.  Penn.  R.  R.  Co.,  11  Hun  182; 
Burdick  v.  Freeman.  46  Hun  138,  affd..  120  N.  Y.  420. 

Trespass. — In  foreign  state.  American  Union  Tel.  Co. 
V.  Middleton,  80  N.  Y.  408;  Cragin  v.  Lovell.  88  N.  Y. 
258;  Dodge  v.  Colby,  108  N.  Y.  445;  De  Courcy  ▼.  Stew- 
art, 20  Hun  561. 

BccelYery  appolntmeiii.— HoUenbeck  v.  Do&aall* 
94  N.  Y.  342;  Matter  of  Buach  Brewing  Co.,  41  App.  Dir. 
204,  58  N.  Y.  Supp.  812. 

Bofereci. — Powers.  Milton  ▼.  Richardson,  21  Misc. 
380,  47  N.  Y.  Supp.  735. 

Guardian. — Removal.    Matter  of  King«  42  Hun  607. 

BoTerdsn  natloii. — Action  against.  Hasard  v. 
U.  S.  of  Mexico.  29  Misc.  511, 61 N.  Y.  Supp.  989,  affd.,  4A 
App.  Div.  623,  61  N.  Y.  Supp.  939. 

Btraterrltorial  JvrtedlcOon.— Bank  of  China,  ete. 
V.  Morse,  168  N.  Y.  458. 

Forelni  corporatloiis. — O'Brien  v.  Peoria  Water  Co.,. 
5  App.  Div.  229,  39  N.  Y.  Supp.  121:  Anglo-Ameiioan 
Provision  Co.  v.  Davis  Proviaon  Co..  50  Am,  Dit.  278, 
63  N.  Y.  Supp.  987:  affd.,  109  N.  Y.  606.  ^1  U.  8.  878; 
Watson  V.  Cordage  Co.,  75  Hun  115.  26  N.  Y.  Supp.  1101. 


§  63.  General  powers  of  courts  of  record. 

A  court  of  record  has  power: 

1.  To  issue  a  subpoena  requiring  the  attendance  of  a  person  found  in  the  state  to  testify  in  a 
cause  pending  in  that  court:  subject,  however,  to  the  limitations  prescribed  by  law  with  re- 
spect to  the  portion  of  the  state  in  which  the  process  of  a  local  court  of  record  may  be  served. 

2.  To  administer  an  oath  to  a  witness,  in  the  exercise  of  the  powers  and  duties  of  the  court. 

3.  To  devise  and  make  new  process  and  forms  of  proceedings,  necessary  to  carry  into  effect 
the  powers  and  jurisdiction  possessed  by  it. 

DerlratlOB. — Code  civ.  proo.,  |  7;  originally  revised  sections,  poet,  as  to  particular  oourts.    Subpemas  geiier> 

from  R.  S.,  pt.  3,  ch.  3,  tit.  2,  ^  1.    The  last  subdivision  alhr.  see  C.  P.  A.,  M  403-414.    Adnuniatistwn  of  oath  or 

should  be  considered  in  connection  with  the  new  practice  affirmanoe,  see  C.  P.  A.,  H  357-363. 

rules.  Writ  off  pttfOege.— Paricer  t.  Mareo,  136  N.  Y.  685. 

Bofnrenoet.— 'For  jurisdiction  of  particular  oourts,  see 
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§  64.  General  jurisdictioii  of  supreme  court 

The  general  jurisdiction  in  law  and  equity  which  the  supreme  court  of  the  state  possesses 
under  the  provisions  of  the  constitution  includes  all  the  jurisdictioQ  which  w£U9  possessed  and 
exercised  by  the  supreme  court  of  the  colony  of  New  York  at  any  time,  and  by  the  court  of 
chanceiy  in  England  on  the  4th  day  of  July,  1776;  with  the  exceptions,  additions  and  limita- 
tions created  and  imposed  by  the  constitution  and  laws  of  the  state.  Subject  to  thosp  ex- 
ceptions and  limitations  the  supreme  court  of  the  state  has  all  the  powers  and  authority  of 
each  of  those  courts  and  exercises  the  same  in  like  manner. 

Dcflv»Oon.— Code  civ.  proc.,  |  217,  without  chance;  N.  Y.  472.  474:  People  ex  ral.  Pniyne  v.  Walta,  122  N.  Y. 

origiiiaUy  revised  from  R.  B..  pt.  3.  eh.  1,  tit.  2,  |  36;  238;  Matter  of  Knowack,  158  N.  Y.  482;  Butler  v.  Jarvis, 

tit.  3.  S  1,  and  L.  1847,  ch.  280,1 16.  51  Hun  248.  4  N.  Y.  Supp.  131;  N.  Y.  Security  Co.  v. 

BcfcnBcefl.— General  jurisdiction  in  law  and  equity,  Saratoga  Gas  Co..  88  Hun  560.  594.  34  N.  Y.  Supp.  800. 

continued.     Const..  Art.  VI,  {  1.     Power  of  coustB  to  affcL.  157  N.  Y.  689. 

make  rules,  rules  of  civil  practice,  2.  Ofer  Intents. — ^Haug  v.  Hewitt,.  87  Misc.  67.   150 

limitation.— People  ex  reL  Mayor,  etc.,  of  New  York  N.  Y.  Supp.  236. 

V.  Nichols,  70  N.  Y.  683;  People  ez  rel.  Williams  v.  Corey,  Bmmlnatlon  Of  corporations* — Matter  of  Bteinway. 

46  Hun  406,  410.  150  N.  Y.  250. 

Susponsfcm  of  eiocatkm.— Genet  v.  President,  etc..  General  or  special  term.— Salmon  r.  Gedney,  75 

of  D.  ft  H.  C.  Co.,  113  N.  Y.  472.  N.  Y.  479;  Syracuse  Sav.  Bank  v.  Syracuse,  C.  ft  N.  Y.  R. 

€liancerr  power.— WUcoz  v.  Wilcox.  14  N.  Y.  576;  R.  Co.,  88  N.  Y.  110. 

Matter  of  Welch,  74  N.  Y.  200;  Matter  of  Hubbard,  82  In  chambers.— People  ex  rel.  Williams  v.  Corey,  46 

N.  Y.  90,  02;  Genet  v.  Prest..  etc.,  D.  ft  H.  C.  Co.,  113  Hun  408,  410. 

§  66.  Powers  of  justice  of  supreme  court. 

Any  justice  of  the  supreme  court  has  power  to  hold  a  special  or  trial  term  of  the  supreme 
court  in  any  county  for  the  whole  or  any  portion  of  the  term,  and  to  act  upon  any  business 
which  regularly  comes  before  the  term  in  which  he  is  sitting,  except  where  he  is  personally 
disqualified  from  sitting,  in  a  particular  action  or  special  proceeding.  Each  justice,  at  all 
reasonable  times,  when  not  engaged  in  holding  court,  must  transact  such  judicial  business  as 
may  be  done  out  of  court. 

Defftratlon. — Code  civ.  proc.,  S  235,.as  am.  by  L.  1805,  of  court  in  any  county.    Const,  art.  VI,  §  6.    See  also 

Gh.  046.  L.  1000,  eh.  884,  L.  1000.  oh.  65:  amended  by  add-  People  v.  Horrman,  100  N.  Y.  100. 

ingthe  words  "in  any  county,"  in  accordance  with  the  de-  Supreme  eovrt*  seope. — ^Platt  v.  Woodruff,  61  N.  Y. 

dooQs  and  |  6  of  art.  6  of  the  constitution;  orisinaUy  378;  Salmon  v.  Gedney,  75  N.  Y.  470;  Hull  v.  Hart,  27 

revised  from  R.  S.,  pt.  3,  ch.  1,  tit.  4,  (  14,  and  code  ofproc,  Hun  21 ;  People  ez  lel.  Post  v.  Grant,  50  Hun  243,  3  N.  Y. 

t  26.  Supp.  142. 

Beferenee.— 'Justice  of  supreme  court  may  hold  term  Procedare. — McQuigan  v.  Del.,  Laok.  Sc  West.  R.  R» 

Co.,  120  N.  Y.  50. 

§  66.  Grant  by  appellate  division  of  orders  refused  by  court  or  justice. 

The  appellate  division  may  grant  any  order  or  provisional  remedy  which  has  been  applied 
for  without  notice  to  the  adverse  party  and  refused  by  the  supreme  court  or  a  justice  thereof. 

Dei  I  ration. — Code  civ.  proc.,  4 1348,  as  am.  by  L.  1805,  ch.  046,  last  clause,  witWut  change  of  substance;  oiii^nally 
revised  from  code  of  proc.,  \  850,  m  part. 

§  67.  Jurisdiction  of  county  court 

The  jurisdiction  of  each  county  court  extends  to  the  following  actions  and  special  proceed- 
ings, in  addition  to  the  jurisdiction,  power  and  authority  conferred  upon  a  coimty  court  in  a 
particular  case  by  special  statutory  pro  vision : 

1.  To  an  action  for  the  partition  of  real  property;  for  dower;  for  the  foreclosure,  redemption 
or  satisfaction  of  a  mortgage  upon  real  property;  or  to  procure  a  judgment  requiring  a  specific 
perfonnance  of  a  contract  relating  to  real  property;  where  the  real  property  to  which  the  ac- 
tion relates  is  situated  within  the  county;  or  to  foreclose  a  lien  upon  a  chattel  in  a  case  speci- 
fied in  section  two  hundred  and  six  of  the  lien  law  where  the  lien  does  not  exceed  one  thousand 
dollars  in  amount  and  the  chattel  is  found  wil^iin  the  county. 

2.  To  an  action  in  favor  of  the  executor,  administrator  or  assignee  of  a  judgment  creditor,, 
or  in  a  proper  case  in  favor  of  the  judgment  creditor,  to  recover  a  judgment  for  money  remain- 
ing due  upon  a  judgment  rendered  in  the  same  court. 

3.  To  an  action  for  any  other  cause,  where  the  defendant  is,  or  if  there  are  two  or  more  de- 
fendants, where  all  of  them  are,  at  the  time  of  the  commencement  of  the  action,  residents  of 
the  county,  and  wherein  the  complaint  demands  judgment  for  a  sum  of  money  only  not  ex- 
ceeding two  thousand  dollars;  or  to  recover  one  or  more  chattels  the  aggregate  value  of  which 
does  not  exceed  one  thousand  dollars  with  or  without  damages  for  the  taking  or  detention 
thereof. 

4.  To  the  custody  of  the  person  and  the  care  of  the  property,  concurrently  with  the  supreme 
court,  of  a  resident  of  the  county,  who  is  incompetent  to  manage  his  affairs  by  reason  of  lu- 
nacy, idiocy  or  habitual  drunkenness,  or  by  reason  of  imbecility  arising  from  old  age  or  loss  of 
Eoemory  and  understanding  or  other  cause;  and  to  every  special  proceeding  which  the  supreme 

n 
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court  has  juriadiction  to  eatertain  for  the  appointment  of  a  committee  of  the  persoa  or  of  Ibe 
property  of  such  an  incompetent  person  or  for  the  sale  or  other  diapoeition  of  the  real  property 
ntuated  within  the  county  of  a  person  wherever  resident  who  is  so  incompetent  for  either  of 
the  reasons  aforesaid,  or  who  is  an  infant;  or  for  the  sale  or  other  di>positi(»i  of  the  real  pr(q>- 
erty,  situated  within  the  county,  of  a  domeetic  religious  corporation. 

DerEtsilori                                       :      .     m.  br  L.  ISIIS.  Bapij.  ASS;  a>wW  v.  WtuJn.HHuDUO,  IBN.  Y.8<i»p 

cb.  M>1.  I                                                           Lthout  BhsDie:  G31. 

oriciaiillv  !■■'.-■■      !'■■                                -:    :),  nibd.  1.  M  TlUe.to  nal  pr*V«tT>— WUUu  t.  WilliuK  IS  Oir. 

am.  by  L.  t»;i>.  -lu.  M.  )  L  mid  aiibtia.  .i-Ji  L.  ISM,  ah.  Prai.  lOS. 

Sl-L  ItetVM*.— Aodnwi  t.  Horton.  66  MiK.  W.  120  N.  Y. 

ffitcWt    Hrtamaacs.— ThomH    v.    Humaa,    Itt 

_...  .     _ N.  Y.  84;  Aduu  V.  A^,  4S  Hub  IOS. 

Judni,  imiDty  1.,  U  230-233.  1»tM—t.— Kalnlko  ■   -      -         -       - 

Umlted    JnrUdl    "  ■       " 

hattfen  Coopanevi  Co 
see-.  Hitll  V.  Biiokbai 

OtVuI  InriHllL „.   „ „  .^,.      „.  _.,    „, .- 

Div,  24,  2H,  hi  S.  Y.  Supp.  807.  TKMk?  v.  Muluttwi  Coapant* 

-  ■         ■"  ■■  ■       s- eSS;  fiak  y. 


[leHon,— KortweMyMwlgr^^Tj^   Mm-  M^MIh.  386.  UBN^Y^  Bopi.  3 

_.., _,  ___.       '4M.  affL 

OtViuI  InriMllctkiil.— Milter  o[  Kiosk,  30  App.  Arp.  141  App.  Div.  3S,  IIS  N.^.  3un>.  T58:  Kortn 

"■   "" "         '"-  '      V.  Mulutta-    "  "       —    ■         - 


hatUnCoopenEsCa..  IS3  App.  D[v.  2B5.  UT  N.  Y.  Bopp.  KcsMcBM  of  ■•ril«B.-^na*  v.  Ford.  SN.  Y.  170:011- 

'-1:  Hull  V.  Biiokboul.  2  Civ.  Prm.  M2,  burt  t.  York,  lllN.  Y.  4M.  affr  41  Hub  SM;  Cunu  t. 

"-'—   — ■--— —      --'-    "    ■—        •-    •■• > '"5  N.V  8 -"    "    -      ■■ 


EqnlUMe  lorUdlcUoB.— Ennohl^r  v.  Loonit  BuUd-  2SS,  147  N.  T.  Supp.  £88:  t 

juECa.,  102  MiK.  3GH.  16S  N.  Y.  S.ipi>  S79.  8S7.  ST  N.  Y.  aupp.  1113;  Rktiho  •.  Biaom.  n  nBc.  ai. 

BqultaUe  rHIef.— Owdd  v.  Rr «— >   vs  Min.  273,  130  B»  N.  Y.  SiUFp.^B;  Dakin  v.  Elnnce.  SS  MiK.  433.  US 

N.  Y.  Supp.  4SI.  N.  Y.  Bupp.  44;  Dake  t.  MlllgD.  15  Hun  3J»;  Holbnok  v. 

CancwreDt  JnrlMlletlon  with   -uprnma  CMrt.—  Baker.  IS^UB  ITS:  B«eau  *.  N.  Y..  W.  8.  A  S.  R.  R. 

MatUrofHubtt,  ISSApp.  Div.  nK  17i.  .\.  Y.  Supp.SOO.  Co..  34  Hub  002;  Bunksr  v.  Laon  7S  Hus  543.  28  N.  Y. 

Teat  of  JarlMllcUaD.— HaJp»[]i  v   l.,:.;inick  Bra*.  Co.,  Supp.  210:  PiaDsr  t.  Smith,  SSHuu  21S.  34  N.  Y.  Supp. 

189  App.  Biv,  4ai.  155  N,  f    ^,i,,|.    li.T;  Maiuaon  I.  780;  MaltiB  t.  Hoinl  Pattiooat  Co- 147  N.  Y.  Sniv.  545: 

NonnDd.  1S3  App.  Div.  371.  17>3  \    \    --jpp.  385,  McMahon  t.  SbermaB.  14  St.  Rap.  837:  Boai  v.  Koaar. 

t^mplBlpt.    Mtlon    r«r  aum    or    iuMMV   •Blr.—  17  St.  Rep.  485.  S  N.  Y.  8uk>.  lOb. 
CuFTia  V.  Arp.  141  App.  Div.  34.  IJ  .  S    ¥.  Supp.  75S:  BoaldeiieaatcltT.— Manoh  v.  City  of  Now  York.  103 

WMMlein  V,  HelfoBberg.  78  Mi-.  '■"'.  I  19  N.  Y.  Bavp.  N.  Y.  480,  aff«.  127  App.  Diy.  424,  111  N.  Y.  Supp.  648. 
303:OweDv.  Brawii.78MiK.;!7:^  i  ,<  \    V.  Supp.  451.  bwMBpetoata.    a— MUTBBt  JarlidlettHi.— UatMT 

AniDont  or  dfitund  for  Judicim  ih    -Howard  Inn  oCFoikel,  S  App.  Div.  397,  400,  40  N.  Y.  Supp.  S47:  Kcat 

Workav.  BuHnloElev.  Co.,  17(i  \    >     i     -leffrDB  r.  Jbb-  v.  Wort,  1«  App.  Div.  498,  *4  N.  Y.  SuMi.  «1,  »<td..  154 

Biiwg,  66  App.  Div.  443.  73  N.  \     -  10:  Haokcit  V.  N.  Y.  T4S;  Keat  v.  Wsat.33  App.  Div.  11153  N.  Y.Suw. 

Strumpl.  ISflApp.  Div.  53.  Ml  S    'i     ■        .  172;  Halpern  244:  Matlerof  Claik,  57  App.  fev.  S.BT  N.  Y.  Supp,  Ml, 

T,  LaniraekBniM.  Co..  lOBApn.  ])>  ^S  N.  Y.  Supp.  aSd..  189  N.  Y.  595,  175  K.  Y,  139.  nrs.  77  App.  Dir. 

187;  WBimleio  v.  Halfenberi;.  7-   '.  SO,  139  N.  Y.  833,  79  N.  Y,Supp.  1129:  Jackaon  v.  Jackaou,  37  Hun308: 

Supp,  303:  Tsppin  V    M<.r[,(».i  17  Misc   757.  Miller  of  Wibe,  ft» Hub  2S4,  31  N.  Y.  Supp.  941. 

Fonekwnre  of  marlcana.—  I !  :  Hanuin.  122         HMliaalca*  Haai.— Raves  v.  SmhJi,  148  N.  Y.  415, 

N.  Y.  SB.  affc  46  Hub  TSiPmpl.v  O}.  v.  Harmu.  afic.  71  Hun  107.  24  N.  Y.  Supp.  801. 

43  App.  Div.  34S.  80  N.  Y.  .-Tilh]'     .    -      >rieidi  County  rrsoMaat  traMftn Ward  v.  Fetrie,  tfi7  N,  Y. 

SaviniiiBink  V.  SsuBd-ra,  17<).\ri'      '       282.  168  N.  V.  301.    308. 

Supp.  280,  Avarv  v.  Willis.  24  Kuri  ■   -      '  Mher  V.  Camp-         OpaBlngJadtUMBt.— Wood  v.  Wealay.  76  MiM.  fill 

bell,  .'Ml  11,1,1  at.i,  \I,.,,. I  1    I  ,,,,!..,       ..    l|.inS70,  9N.  Y.  136  N.  T.  Sipp- 87«- 

S  68.  When  domestic  coiporatiMi  or  joint-stock  company  de«med  recent  for 
deteimining  jurisdiction  of  county  court. 

For  the  pflrpose  of  determining  the  jurisdiction  of  a  county  court  in  either  of  the  cases  apeci- 
6ed  in  the  last  section,  a  domestic  corporation  or  joint-stock  association  whose  principal  place 
of  business  is  established  by  or  pursuant  to  a  statute  or  by  its  articles  of  association,  or  whose 
principal  place  of  business  or  any  part  of  its  plant  or  plants,  shops,  factories  or  offices  is  ac- 
tually located  within  the  county,  or  in  case  of  a  railroad  corporation  where  any  portion  of  Uie 
road  operated  by  it  is  within  the  county,  it  is  deemed  a  resident  of  the  county;  and  person^ 
service  of  a  aunintons,  made  within  the  county,  as  prescribed  in  this  act,  or  personal  service  of 
a  mandate  whereby  a  special  proceeding  is  commenced,  made  within  the  county,  as  prescribed 
in  this  act  for  personal  service  of  a  summons,  is  sufficient  service  thereof  upon  a  domeetic  cor- 
poration wherever  it  is  located.  A  city  which  shall  include  within  its  boundaries,  however, 
more  than  one  county  shall  not  be  deemed  a  domestic  corporation  resident  of  any  county  so 
included,  for  the  purpose  of  conferring  j  urisdiction  on  a  county  court. 

DeriTBtloll.— Codsciv.  proc.,  |3ll,asam.  byL.  1899.  Traction  Co.,  1S2  App.  Div.  763.  147  N.  Y.  Supp.  OSS; 

' '    '"I, ch. e8,L.  iei4.cli,350.  without  chance.  City  of  Na«  York  v.%Bion  R.  R.  Co..  31  Miao.  451.  84 

.— Peraonal   »rri«   of   eummDU   on   do-  N.  Y.  Supp.  483. 

ication,  C.  P.  A  .  i  22S;  injuactioo.  Id.,  i  S83:  Oaeei  ntldent  In  eonBtr^—Reveie  Rubber  Co.  *. 

Id..  I  1331.  Oenesee,  OK.,  SLaoe  Co.,  20  App.  Div.  166. 46  N.  Y.Sopp. 

'•--     .Malaoh    v,    Cily   o(    Stw  OSO:  ParlBiaa  v.  GuBn.  41  Mian.  186,  83  N.  Y,  Supp.  MS. 

848,  alTd.,  193         Walvo-     *    " — •" '"  ■— — — —      *> 


Naw  York,  159  App,  Div.  301,  144     *.  AmMi™  LMoniotiva  Co^.  301^.  Y,  183,  al 
eBrpM»tloiu.-.John«oB  i 


^'^iS^S'  *^  —^-        .  .  -J     .  ''""■  ^"'-  *^-  '^*  '^'  ^*  ^"PP'  "^' 


§  69.  When  jurisdiction  of  coun^  court  coextensive  with  supreme  court 
Where  a  county  court  has  jurisdiction  of  an  action  or  a  special  proceeding,  it  possesses  the 
same  jurisdiction,  power  and  authority  in  and  over  the  same,  and  in  the  course  of  the  pro- 
ceedings therein,  which  the  supreme  court  possesses  in  a  like  case;  and  it  may  render  any 
judgment,  or  grant  dther  party  any  relief,  which  the  supreme  court  might  render  or  grant  in 
a  like  case,  and  may  enforce'its  mandates  in  like  manner  as  the  supreme  court. 

DnlnHaD.^Code  oiv.   proo,,   |  348,   fint  aeBteBai  App.   Div.  95,   183   N.  Y.  Supp.  9S2;  Oaaida  CouBtv 

without  chinfs.     The  lut  seDWaDs  ig  {  74,  post.     See  SavioES  Bulk  v.  Buiudara,  179  AlMi.  Div.  383.  188  K.  Y. ' 

L.  1873.  eb.  239,  |  1.  Supp.  380;  ThoBua  v.  Harmon,  48  Hun  75.  70,  affd..  113 

roraeloiimariiKirtsatu.~-Buwnsv,Whitaker.  177  N.  Y,  S4:  Mead  t.  Laocford.  56  Hub  2T9.  280,  0  N.  Y. 


Art.  3  COURTS,  JUDGES  AND  B£FEREES  §|  70-76 

8i]pi>.586:HAw)eyT.WbalaD,  64Hiui650.  M2, 10N.  Y..        Sieciition  •»  tranMrtpt  of  judnnent  of  juatic««' 
531.  court. — ^Howe  v.  Peckham,  30  App.  Div.  173.  51  N.  Y. 


It    •€    plMdlBgs.— 8impM»    t.    Romei,  8upp.  889;  Daniels  v.  Southard,  28  Miao.  235,  51  N.  Y. 

W.  ft  O.  R.  R.  Ck>..  48  Hun  118;  OouklT.  Patteraon,  87  Supp.  1136. 

Him  633,  537.  34  N.  Y.  Supp.  289.  Coaiiterelalm  In  excess  of  tS.^^*^  Howard  Iron 

General  asslcnment  act,  proeeedlngs.->Matter  of  Works  v.  Buffalo  Elev.  Co..  176  N.  Y.  1. 
Witmer,  40  Hun  66. 

§  70.  Sessions  of  cotinty  court 

The  county  court  is  always  open  for  the  transaction  of  any  business  for  which  notice  is  not 
required  to  be  given  to  an  adverse  party,  except  where  it  is  specially  prescribed  by  law  that 
the  business  must  be  done  at  a  stated  term. 

DeHfaOon*— Code  dv.  proe..  f  355.  as  am.  by  L.  1877.  from  code  of  proc.,  \  31,  in  part,  as  am.  by  L.  1876.  ch.  431 
eh.  416.  Ia  1900.  eh.  65.  without  ehange;  orisinafly  revised     |  4.    See  L,  1847,  ch.  70,  |  24,  in  part. 

§  71.  Application  of  provisions  to  county  court. 

Each  provision  of  law  or  rule  conferring  power  upon  or  authorizing  a  proceeding  to  be  taken 
at  a  specified  term  of  court,  if  the  provision  be  applicable  to  a  county  court,  is  to  be  con3trued 
as  appl3dng  to  any  term  of  the  county  court  hdd  pursuant  to  an  appointment  made  as  pre- 
scribed by  law. 

Derlfatfon. — Code  eiv.  proc..  §3342,  without  change         Beaivanent  of  appeal  flrom  Jnsliee's  eovrt. — 

of  sobatance.  Bumpus  v.  Anderson,  40  Misc.  417.  99  N.  Y.  Supp.  826. 

§  72.  Service  of  execution  or  process  of  county  court  in  any  county. 

A  county  court  has  power  in  an  action  or  special  proceeding  of  which  it  has  jurisdiction  to 
send  its  process  and  other  mandates  into  any  county  of  the  state  for  service  or  execution,  and 
to  enforce  obedience  thereto,  with  like  power  and  authority  as  the  supreme  court. 

Dertfatlon. — Code  cir.  proc.,  |  347,  without  ehaaca.  fiSsecntlon  of  process. — Irwin  v.  Metropolitan  Ry. 
See  L.  1878.  ch.  239,  |  11;  L.  1854.  ch.  96.  H  13  and  14,  Co..  2S  Misc.  187,  189.  54  N.  Y.  Supp.  195;  Tausand  y. 
as  am.  by  L.  1857.  oh.  861.  HaixUoar,  33  Misc.  687,  58  9 ,68  N.  Y.  Supp.  77. 

§  73.  Incapacity  of  county  judge  or  special  county  judge. 

If  the  county  judge  is  for  any  cause  incapable  to  act  in  an  action  or  special  proceeding  pend- 
ing in  the  county  court,  or  before  him,  he  must  make,  and  file  in  the  office  of  the  clerk,  a  cer- 
tificate of  the  fact;  and  thereupon  the  special  county  judge,  if  any,  and  if  not  disqualified, 
must  act  as  county  judge  in  that  action  or  special  proceeding.  Upon  the  filing  of  the  cer- 
tificate, where  there  is  no  special  county  judge  or  the  special  county  judge  is  disqualified,  the 
action  or  special  proeeeding  i^r^noved  to*  the  supreme  court,  if  it  is  then  pending  in  the 
county  court;  if  it  is  pending  before  the  county  judge  it  may  be  continued  before  any  justice 
of  the  supreme  court  within  the  same  judicial  district. 

DerlTailon.— Code  civ.  proc.,  I  342.  as  am.  by  L.  1877,  When  time  begins  to  run  in  case  of  disqualification,  rules 
eh.  416.  first  two  sentences  wiUiout  change.     The  re-     of  civil  practice.  5. 

maioder  of  the  section  is  included  under  "Venue,"  |  190.         Absence  ftom  state. — Matter  of  Munger,  10  App. 
post.  1842,  originally  revised  from  code  of  proc.,  }  30,     Div._347,  41  N.  Y.  Supp.  882. 

eerfittcaf 


snbd.  13,  as  am.  l^  L.  1876,  eh.  431,  |  3.  Effect  off  flHng  eerOflcate.— Queens-Nassau  Moi 

Co.  V.  Qraham.  157  App.  Div.  489, 
Matter  of  Rhinebeck,  19  Hun  846. 


-Incapacity  of  judge,  judiciary  1.,  i  15.     Co.  v.  Qra^un.  157  App.  Div.  489,  142  N.  Y.  Supp.  58! 

1:,  19 


§  74.  Power  of  county  judge  in  matters  before  county  court. 

Where  a  county  court  has  jurisdiction  of  an  action  or  special  proceeding,  the  county  judge 
possesses  the  same  power  and  authority  in  the  action  or  special  proceeding  which  a  justice  of 
the  supreme  court  possesses  in  a  like  action  or  special  proceeding  brought  in  the  supreme  court . 

I. — Code  dv,  proo.,   |848,  last  sentence  without  change  of  substance.    See  L.  1878,  ch.  239,  |  I. 


§  75.  Power  of  county  judge  in  special  proceedings. 

The  county  judge  also  possesses  the  same  power  and  authority,  in  a  special  proceeding, 
Ytbioh  can  be  lawfully  instituted  before  him,  out  of  court,  which  a  justice  of  the  supreme 
court  possesses  in  a  like  special  proceeding,  iostiitated  before  him  in  like  manner. 

Petifa ti— i — Code  civ.  pioo.,  i  849,  without  change,  ment*  Id..  §  817;  may  make  ex  parte  chamber  oidMs, 

See  L.  1878,  ch.  289,  |  1,  and  also  L.  1849.  ch.  125,  §  26,  Id..  |  130:  nuurgrant  order  to  restrain  waste  by  judgment 

as  am.  by  L.  1870,  oh.  470,  sad  L.  1864,  oh.  96,  (  25,  as  am.  debtor,  Id.,  If  720-728;  may  issue  order  to  produce  pris- 

by  L.  1857,  ch.  361.  oner.  Id..  }S416,  417;  of  habeas  ooipus  or  certioran  for 

Befefenees. — County  judge  may  appoint  guardian  ad  release  of  prisoner,  Id.,  |f  1232,  1235,  1241;  may  grant 

litem,  C.  P.  A..  S  202;  grant  order  of  arrest.  Id.,  |  817;  order  in  sopplementaiy  nrooeedings,  Id..  |  778. 


§  76.  Power  of  county  judge  when  holding  court  in  another  county. 

During  the  period  that  any  county  judge  shall  be  in  a  county  other  than  his  own,  for  the 
purpoee  of  holding  oourta  therein,  he  may  exercise  all  the  powers  and  p^orm  ail  the  duties  of 
the  county  judge  of  such  other  county,  which  said  last  mentioned  judge  is  by  law  authorized 


i§  77-80  CIVIL  PRACTICE  ACT  m.  3 

to  exercise  and  perform  out  of  court  or  in  Tacation;  provided,  however,  that  nothing  herein 
contained  shall  empower  him  <o  perfoim  the  duties  of  surrogate  in  such  otiier  county. 

Derlntlon.— Cdde  m.  proc.,  {33fl.  ■■  addad  by  L.  I90B.  eb.  AS,  without eh»nisioriciu11y  nrlwl  f n>m  L.  1ST7. 
sh.  II.  (1. 

§  77.  Power  of  county  judge  to  perform  duties  of  justice  of  supreme  court  st 

chambers. 

A  county  judge  within  his  county  poesessee  and  upon  proper  application  must  exercise  the 
power  conferred  by  law  irigi:nerallanguageuponanofficerauthari>ed  to  perform  the  duties  of 
a  justice  of  the  supreme  court  ftt  chambers  or  out  of  court. 

Dertva Hon.— Code  civ    pcor     I  2*1    ta  mpaalcd  bjr  Williuu  t.  Co»r,  M  Hun  408.     InjiuwIiiiB. 

U  1909,  ch.  36.  and  cp^iuutUkI  h\  L   ISIO  ib.  S75,  with-  Wiudlioli.  63  App.  Dir.  551.  7*  nTY.  Sapp. 

out  chance;  oriEinally  n^viwd  h     i  rods  o[  pnM..  I  103.  oooli  v.  Cluk.  23  Hub  3B1;  Ptople  ai  nL  1 

SnR  rIauH.  ■odR.  S.  pt  ^  i-^     >      r  2  tl  IS.  10.  HumpbrieK  M  Bub.  1131;  Paoplamnl.  Hoyte' 

■ ' ly  Judcc  —I        I-  SI  nl  Parr  V.  Parr.  8  Gt.  Proc,  JOT;  People  ei  rel.  Ward  t.  Ward,  59  Bow. 

■"-■-■"  ■--  Pr.  174. 


/,  21  Civ. 


7  App.     Pr.  174. 
r  Steele.  25  Hun         Towm.at  ipedal  MBatr  Jadts.— Muter  of  FbA- 

"     LoncMrMt  V.     mu,  IM  MiH.  SIB,  177  N.  Y.  9i         — 


§  78.  Continuance  of  pioceedings  before  judges  of  same  court 
In  the  counties  within  the  first  and  second  judicial  districts,  a  special  proceeding  instituted 
before  a  jud^  of  a  court  of  record  or  a  proceeding  commenced  before  a  judge  of  the  court  out 
of  court  in  an  action  or  special  proceeding  pending  in  a  court  of  record,  or  an  order  made  in 
any  such  proceeding  may  he  amended,  the  time  for  service  of  an  order  therein,  enlarged  or  ex- 
tended or  the  proceeding  continued  from  time  to  time  or  heard  by  or  before  one  or  more 
other  judges  of  the  same  court  with  tike  eflect  as  if  it  had  been  instituted  or  commenced  be- 
fore the  judge  who  last  hears  the  same.  Any  judge  of  the  court  shall  have  power  to  act  in  the 
matter  at  any  stage  of  the  proceeding  as  if  he  were  the  judge  before  whom  the  original  [ml- 
ceeding  had  been  begun. 

Derlntlon.— Cude  civ.  proc.  {  26.  >«  am.  L.  ISSa  140.  l43:MUMro{Momsoa,4eMuo.464,93N.  Y.Sopp- 

Bb.  451,   L.    1910.   ch.   5H2.   wiihuut  ihai^;  ort(iul)r  SEC:  MeAlpi>  t.  Sloddatd,  S4  Miec  647,  106  N.  Y.  Sopp- 

iwiaed  from  cade  dI  proc.,  {  27.  imtt  geatenoe.  S;  Cbertout  T.  Qreeobeii,  162  N.  Y.  Suiip.  137;  Etreeeerr' 

Conalnicdon.— Matter  of   Ward  v.  Sloddud.    IM  Vut  Fdt.  19  How.  Pr.  1" 


Woodtuff    V.    Imparia)    lu.    Co..    90     V.  Bnolua.  150  App.  Div.  577,  I3S  N.  Y.  Bupp.  435 
n.  1 .  ».;  matwr  of  Mayor,  etc..  ol  New  YoA,  139  N.  Y. 

g  79.  Vacancies  or  changes  in  judges;  power  of  judge  out  of  office. 

An  action  or  special  pnict'etliiig,  civil  or  criminal,  in  a  court  of  record,  is  not  discontinued  by 
a  vacancy  or  change  in  tiic  judges  of  the  court  or  by  the  re-election  or  re-appointment  of  a 
judge;but  it  must  be  continued,  heard  and  determined  by  the  court  as  constituted  at  the  time 
of  the  hearing  or  det«rm:uiition.  After  a  judge  is  out  of  office,  he  may  settle  a  case  or  excep- 
tions, or  make  any  return  of  proceedings,  had  before  him  while  he  was  in  office,  and  may  be 
compelled  so  to  do  by  the  court  in  which  the  action  or  special  proceeding  is  pending. 

DerlraUon.— Cod*  civ.  proc. ,  J  25,  •»  am.  by  L.  1877,     or  Ma 


§  80.  Powers  of  court  etercisable  by  referees. 

Where  the  court  is  authDrized  to  approve  an  undertaking  or  the  sureties  thereto,  or  to  make 
an  examination  or  inquiry,  or  to  appoint  an  appraiser,  receiver  or  trustee,  it  may  direct  a  ref- 
erence to  one  or  more  persons  dedgnated  in  the  order,  either  to  make  the  approval,  examiua< 
tion,  inquiry  or  appointment,  or  to  report  the  facts  to  the  court  for  its  action  thereupon. 
Where,  according  to  the  practice  of  the  court  of  chancery  on  the  thirty-first  day  of  Dooembftr, 
eighteen  hundred  and  forty-six,  a  matter  was  referable  to  the  clerk  or  to  a  master  in  chan- 
cery, a  court  having  authority  to  act  thereupon  may  direct  a  reference  to  one  or  more  per- 
aoue,  designated  in  the  onler,  with  the  powera  which  were  possessed  by  the  clbrk  or  the 
master  in  chancery,  except  where  it  is  otherwise  specially  prescribed  by  law. 

Derlntktn.— Code  civ.  proc..  ;  S2r,  ■■  am.  by  L.  I87T,  Tooinc  A  Trarupartatioa  Co,,  1S3  App,  Div,  5S0,  170  S. 

ob,  410,  witbout  cbasEe  of  aubalcLQCBl  origilw%  nvieed  Y.  Supp.   164. 

ftooi  L.  1S47,  cb.  280rT  77.  &rst  sfatcnoe.  City  eowt  af  Haw  Talk,  JarlWlelkin.— MatMc  ot 

AjB^Ica thin.— Doyle  f.  Mstiupolitan  El  R.  Co.,  136  OUle^  t.  Hulboflaod.   12  Mile  40,  8S  N.  Y.  aupp. 

N.  Y.  505,  5(W;  Francis  v.  PuHrr.  88  Hun  339,  34  N.  T.  33;  Voiely  v.  Alello,  65  Mine.  539.  120  N.  Y.  Supp.  ai3. 

Supp.  792;  Doyle  V.  Mayor,  213  Miec.  61,  M  N.  Y.  Supp.  Hatter  nAntUs  t*  naitar.—Faniien' Nat.  Bank  r . 

441.  Houiton.  44  Run  567. 

KMdier  u  rwrerce.— SanTord  v.  Bkhuduo.  I7S  App.  ■tfMMlM  of  iBcUalal  qsMttoM  1 1*  »llinfl 

Div.  ITO.  161  N.  Y.  Supp.  1026.  Hart  v.  Hart  {1B21),  195  App.  Div.  906.  IM  N.  Y.3u|H>. 

Written    Interrocatoriei.— Dowd   v.    Huchfa'   Sam  941. 


COURTS,  JUDGES  "AND  REFEREES  §  81 

§  81.  Removal  of  referees  and  offaier  officers  and  appointment  of  successors. 

A  referee,  receiver,  oommissioner  or  appraiser  appointed  by  a  oourt  or  judge  may  be  re- 
moved by  the  court.  In  case  of  the  death,  resignation,  n^ect  or  refusal  to  serve,  or  removal, 
of  any  such  officer,  another  person  may  be  appointed  in  his  stead. 


>— N«w.   Tlus  ■wtioD  viakm  lonenl  pnm-    partitioii.  |  1608  m  to  oommiawonii  or  raforae  in  ad* 
Ux  remoTal  and  appointment  of  niooMaon  of  wiouB     moMurement  of  doww,  and  |  2329  aa  to  oommiMonMa  in 
8«e  ooda  otT.  proc,  i  1650*  aa  to  oonuniaaionen  in     lunacy  prooaedinca. 


Pf^^^ 


Si  82,  83 
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art.  4 
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ARTICLE  4 
Abatement  and  continuance 

Sec.  82.  Abatement  of  action  or  special  proceeding. 

83.  Proceedings  upon  transfer  of  interest,  or  devolution  of  liability. 

84.  Proceedings  woen  sole  party  dies  and  action  survives. 

85.  Proceedings  when  one  of  several  parties  dies. 

86.  PxoceedinjEs  when  part  of  cause  of  action  survives. 

87.  New  parties  and  cross-actions. 

88.  Abatement  by  order  of  court. 

89.  Abatement  in  acUon  for  a  wrong. 

90.  Abatement  by  death  or  removal  of  public  officer  or  trustee. 
90a.  Notice  of  revival  of  action  or  proceeding. 

91.  Exception  as  to  special  provisions. 

92.  Abatement  by  failure  or  adjournment  of  term  of  court. 

93.  Continuance  of  special  proceeding  before  another  officer. 

94.  Proceedings  before  substituted  officer. 

95.  Continuance  of  proceedings  on  removal  from  one  court  to  another. 

§  82.  Abatement  of  action  or  special  proceeding. 

An  action  does  not  abate  by  any  event  if  the  cause  of  action  survives  or  continues.  A  spe- 
cial proceeding  does  not  abate  by  any  event  if  the  right  to  the  relief  soi;^ht  in  such  special 
proceeding  survives  or  continues . 


DerifftUon. — Code  civ.  proc.,  §  755,  as  am.  by  L.  1891, 
ch.  284,  with  last  clause  omitt-ed  as  unnecessary:  origin- 
ally revised  from  code  of  proc,  §  121,  first  sentence. 

Appliemtloii.— Mapcs  v.  Snyder,  59  N.  Y.  450;  Blake  v. 
Griswold,  104  N.  Y.  613;  Forster  v.  Cantoni,  19  App. 
Div.  306,  46  N.  Y.  Supp.  118;  Dougherty  v.  King.  41 
App.  Div.  1,  58  N.  Y.  Supp.  67,  revd.,  165  N.  Y.  657; 


Mitchell.  193  App.  Div.  174,  183  N.  Y.  Supp.  424;  Thor- 
bum  V.  Gates,  191  App.  Div.  506.  181  N.  Y.  Supp.  520; 
Skinner  v.  Sultivan,  112  Misc.  365,  184  N.  Y.  Supp.  159; 
Griswold  V.  CaldweU.  14  Misc.  299,  35  N.  Y.  Supp.  1057; 
Moriarty  v.  Bartlett.  34  Hun  272,  revd..  99  N.  Y.  651; 
Palen  v.  Bushnell,  51  Hun  423.  4  N.  Y.  Supp.  63;  Robin- 
son V.  Covers,  65  Hun  562,  20  N.  Y.  Supp.  671;  Matter  of 
Camp,  81  Hun  387,  30  N.  Y.  Supp.  884. 

Assaalt.— Daniel  v.  Brooklyn  Heights  R.  R.  Co.,  76 
Misc.  482,  135  N.  Y.  Supp.  698. 

Aetton  for  penalty.— People  v.  Newcomb,  75  Misc. 
258.  135  N.  Y.  Sui>p.  151. 

Laches  in  moving  for  revival. — Lyon  v.  Parks,  111 
N.  Y.  350;  Crowley  v.  Murphy,  33  App.  Div.  456.  54 
N.  Y.  Supp.  54. 

In  Barrocate'8  eourt.— Matter  of  Scbleainger,  36  App. 
Div.  77,  55  N.  Y.  Supp.  514;  Matter  of  Camp,  81  Hun 
887.  30  N.  Y.  Supp.  884. 

Dissolution  of  corporation.— McCuIloch  v.  Nor- 
wood, 58  N.  Y.  562;  Kincaid  v.  DwineUe,  59  N.  Y  548; 
Sturges  V.  Vanderbilt,  73  N.  Y.  384;  Sigua  Iron  Co.  v. 
Brown,  171  N.  Y.  488;  Matter  of  Yuengling  Brewing 
Co.,  24  App.  Div.  223,  49  N.  Y.  Supp.  12;  Itdutual  Bank  v. 
Burrell,  29  Misc.  322,  60  N.  Y.  Supp.  622;  Phoenix  Ware- 
house Co.  V.  Badger,  6  Hun  293.  affd.,  67  N.  Y.  294; 


Matter  of  Norwood,  32  Hun  196;  H«pworth  v.  Union 
Ferry  Co.,  62  Hun  257. 16  N.  Y.  Supp.  0»2,  contra  Grafton 
V.  Union  Ferry  Co..  13  N.  Y.  Supp.  878;  People  v.  Troy 
Steel  A  Iron  Co..  82  Hun  303.  31  N.  Y.  Supp.  337;  In  re 
N.  Y.  El.  R.  Co.,  17  N.  Y.  Supp.  778,  alTd..  133  N.  Y.  690; 
Matter  of  N.  Y.  Oxygen  Co.,  33  N.  Y.  Supp.  726. 

NegUgence. — Lutz  v.  Third  Ave.  R.  Co.,  44  App.  Div. 
256,  60  N.  Y.  Supp.  761;  Foels  v.  Town  of  Tonawanda, 
29  N.  Y.  Supp.  447. 

Partner.— Merrill  v.  Blanchard,  7  App.  Div.  167,  40 
N.  Y.  Supp.  48.  affd.,  158  N.  Y.  682;  first  Nat.  Bank 
V.  Huber,  26  N.  Y.  Supp.  961. 

Payment  into  eonrt  after  death  of  party. — Caset  v. 
Hubbell,  36  N.  Y.  677. 

A1»atement  by  Imprisonment  off  party. — BonneU  v. 
R.  W.  k,  O.  R.  Co.,  12  Hun  218;  Freeman  v.  Frank,  10 
Abb.  370;  O'Brien  v.  Hagan,  1  Duer  664. 

Special  proeeeding. — Matter  of  Palmer,  115  N.  Y. 
493;  Matter  of  Venable,  104  App.  Div.  531,  93  N.  Y. 
Sum>.  1074. 

Mandamus. — People  ex  rel.  Broderick  v.  Morion,  150 
N.  Y.  136;  People  ex  rel.  La  Chicotte  v.  Best.  187  N.  Y. 
1.  4.  revg.  112  App.  Div.  912,  98  N.  Y.  Supp.  1112;  People 
ex  rel.  Hatch  v.  Lantiy,  88  App.  Div.  583,  85  N.  Y.  Supp. 
193. 

Deceit.— Squiers  v.  Thompson,  73  App.  Div.  553.  70 
N.  Y.  Supp.  734,  affd.,  172  nTy.  652. 

IMTorce.— Hunt  v.  Hunt,  75  Misc.  209,  135  N.  Y. 
Supp.  39. 

Qectment. — Arents  v.  Long  Island  R.  Co.,  36  App. 
Div.  379.  55  N.  Y.  Supp.  401. 

Partition.— Cheney  v.  Rankin.  27  Misc.  609,  68  N.  Y. 
Supp.  263. 

Power  to  revlTe  action. — Carolan  v.  O'Donnell,  141 
App.  Div.  463,  126  N.  Y.  Supp.  551. 


§  83.  Proceedings  upon  transfer  of  interest,  or  devolution  of  liability. 

In  case  of  a  transfer  of  interest,  or  devolution  of  liability,  the  action  may  be  continued  by  or 
against  the  original  party,  unless  the  court  directs  the  person  to  whom  the  interest  is  trans- 
ferred or  upon  whom  the  liabiHty  is  devolved  to  be  substituted  in  the  action  or  joined  with  the 
original  party  as  the  case  requires. 


973;  Fifth  Nat.  Bank  v.  Wookey.  31  App.  Div.  61,  52 
N.  Y.  Supp.  827;  Breese  v.  Metropolitan  Life  Ina.  Co.,  87 
App.  EHv.  152,  55  N.  Y.  Supp.  775;  Burton  v.  Burton,  67 
App.  Div.  113,  67  N.  Y.  Supp.  1067;  Perry  v.  Levenaon, 
82  App.  Div.  94.  81  N.  Y.  Supp.  586,  affd.,  178  N.  Y.  560; 
Beck  V.  Kerr,  87  App.  Div.  1,  83  N.  Y.  Supp.  1067;  Fox  r. 
Peacock,  153  App.  Div.  887, 138  N.  Y.  Supp.  535;  Boston 
Woven  Hoae  k  Rubber  Co.  v.  Jackson,  25  Misc.  781, 


Derlffttton. — Code  civ.  proc.,  i  756,  originally  revised 
from  code  of  proc.,  i  121,  tnird  sentence. 

AppUemtlon.— Foster  v.  Central  Nat.  Bank,  183  N.  Y. 
379;  Hale  v.  Shannon,  58  App.  Div.  247,  68  N.  Y.  Supp. 
803;  Rothbarth  v.  Hersfeld,  159  App.  Div.  732.  144  N.  Y. 
Supp.  974;  Hartigan  v.  Casualty  Co..  180  App.  Div.  193; 
167  N.  Y.  Supp.  645;  Williams  v.  Crist  Co..  190  App.  Div. 

29,  179  N.  Y.  Supp.  679;  Spa.  Baths  Co.  v.  Comrs.  State         

Reservation,  98  Misc.  399,  163  N.  Y.  Supp.  775;  Estate  of     55  N.  Y.  Supp.  573;  Remington  Paper  Co.  v.  O'Dough- 
Tilden.  2  Dem.  489.  erty,  36  Hun  79,  affd..  99  N.  Y.  673;  Lawson  v.  Town  of 

When  eonttnned  in  name  of  original  plalntUr.—  Woodstock,  37  Hun  352;  Senft  v.  ManhaUan  R.  Co..  9 
Getty  V.  Spaulding.  58  N.  Y.  636;  Steinhouser  v.  Mason.  N.  Y.  Supp.  304;  Sheldon  v.  Havens.  7  How.  Pr.  268. 
135  N.  Y.  635;  Hawkins  v.  Mapes-Reeve  Const.  Co..  Mener  of  corporation.— Burrow  v.  Maroeau,  182 
178  N.  Y.  236;  Merrill  v.  Blanchard.  7  App.  Div.  167.  40  App,  Kv.  797, 127  N.  Y.  Supp.  687. 
N.  Y.  Supp.  48,  affd.,  151  N.  Y.  645.  affd..  158  N.  Y.  682;  Wlien  eontlnaed  In  name  off  aaiicnee,  eic— Mo- 
Dempsej'  v.  McKenna,  18  App.  Div.  200,  45  N.  Y.  Supp.     Gean  v.  M.  E.  R.  Co..  183  N.  Y.  9;  Van  Allen  v.  N.  Y.  B 


art  4  ABATEMENT  AND  CONTINUANCE  §  g4 

B.  COw,  144  N.  Y.  174;  Hinehfeld  r.  FlUcemld,  157  N.  Y.     20  MiK.  319.  46  N.  Y.  Supp.  849;  Prouty  v.  Mioh.  S.  ft 
I«6;  MoNoHo  t.  Huntiacton,  62  Avp.  Div.  267,  70  N.  Y.     N.  I.  R.  Co..  1  Hun  656;  i.  b.,'  52  N.  Y.  363;  Owen  v. 


. .  .                 .  Supp. 

iMk  29  N.  Y.  Supp.  809:  People  ex  rel.  Donohue.  19  387;  Decker  v.  Gardner,  11  N.  Y.  Supp.  388. 

N.  Y.  Supp.  36;  ffimoaa  t.  Hoarn.  17  N.  Y.  Supp.  847,  44  III  snpptemeBtery  procMdlngi. — ^Roin  v.  Wigg,  100 

8tr  am.  767.  N.  Y.  243;  Fitipatrick  ▼.  Moeee.  34  App.  Div.  242.  54 

Blifeto  af  gfMitee  of  t>roperty  wbieh  is  subjeet  of  an  N.  Y.  Supp.  426. 

aetaoa. — Requa  ▼.  Holmes.  16  N.  Y.  193;  Moouey  v.  New  Aetton  9f  direetor  not  re-eleeted. — Hamilton  v 

Yofk  El.  R.  Co.,  168  N.  Y.  242:  Hutton  ▼.  Metropolitan  Oibson,  145  App.  Div.  825,  130  N.  Y.  Supp.  684. 


n.  R.  C6..  19  App*  Div.  243. 46  W.  Y.  Simp.  169;  Israel  v.  Might  of  jpblntur  to  contlniie  after  bsnkmptcy.— 
Metropolitan  Bf.  R.  Co..  58  App.  Div.  266,  09  N.  Y.  Supp.  Colgan  v.  Fmck.  159  App.  Div.  57,  144  N.  Y.  Supp.  405. 
218;  Jones  v.  Jones.  68  App.  Inv.  6.  74  N.  Y.  Supp.  297,        Sabatltatlon  off  tmstee  In  bonkmptcjr.— Murtagh 


sffd.,  171  N.  Y.  658;  Sandifonl  v.  Town  of  Hempstead.  97  v.  SuIUvan.  74  Misc.  517.  132  N.  Y.  Supp.  503. 

App.  Div.  163.  183,  90  N.  Y.  Supp-  76;  Board  of  Super-  Banicnipteir  off  defendant  after  appeol. — Schoon- 

▼noiB  of  Nefw  Yoik  v.  Tweed.  8  Hun  682;  Board  of  Super-  maker  v.  Pittsburgh  Contracting  Co.,  176  App.  Div.  48. 

Tims  of  New  Yoffc  v.  MiHer.  4  Hun  71;  MoLachHn  ▼.  161  N.  Y.  Supp.  186. 

Bnitt,  27  Hun  18;  Wood  v.  KroU.  43  Hun  328;  Spencer  v.  Sneeeeeor  bonnd  by  ^edeeeeeor's  aet.-~Moore  v. 


Bsidell,  45  Hun  179;  Kon  v.  Metropolitan  Bl.  R.  Co..  59  Hamilton.  44  K.  Y.  666;  Tfawing  v.  Thwing,  9  Abb.  323. 

Httn505. 13  N.Y.  Supp.  618,  alTd.,  129  N.Y.  648;  Nickel^  Snbetitatlon  of  admlnlstrstor  m  defendant.— 

SOB  V.  Crawford.  11  N.  Y.  Supp.  503.  Hamilton  v.  Crawford,  73  Misc.  23.  132  N.  Y.  Supp.  277. 

nnutee  off  pertonaity»eonti]iuanoe  of  action  on  death  Ap|wintment   of  administrator,    necessity   upob 


of  beneficiaiy. — ^Fanners'  Loan  A  Trust  Co.  v.  Pendle-  substitution  for  deceased  plaintiff. — Schell  v.  Devlin,  82 

lOB.  115  App.  Div.  506.  101  N.  Y.  Supp.  840.  N.  Y.  333;  McGeen  v.  Met.  El.  Ry.  Co.,  133  N.  Y.  9; 

Sabettfatlon  off  bankrupt  ffor  trustee.— Helfand  Bamett  v.  Thompson.  27  N.  Y.  Supp.  565. 

V.  Massaehvsetta  Bonding  A  Ins.  Co.  (1921).  197  App.  Motion  to  reme.  defense.— Patterson  v.  McCunn.  14 

Div.  759.  189  N.  Y.  Supp.  246.  St.  Rm>.  385. 

Snbetltatlon  off  reoBiTer.—Hegewisoh  v.  Silver.  140  Lacbei. — Mason  v.  Sanford.  137  N.  Y.  497;  Hale  v. 

N.  Y.  414;  Sigua  Iron  Co.  v.  Brown.  171  N.  Y.  488;  Shannon.  68  App.  Div.  247. 68  N.  Y.  Supp.  803;  Bennett  v. 

Baer  v.  MoCuUough,  176  N.  Y.  97;  Matter  of  Yuengling  Thompson,  76  Hun  126,  27  N.  Y.  Supp.  566;  Riverside 

Brewing  Co.,  24  App.  Div.  223.  49  N.  Y.  Supp.  12;  Doug-  Bank  v.  Totten.  16  N.  Y.  Supp.  348;  Oas  Woiks  Const, 

berty  v.  King.  41  App.  Div.  1,  58  N.  Y.  Supp.  67;  Barwm  Co.  v.  Monheimer.  20  N.  Y.  Supp.  501;  Wright  v.  Chase, 

Realty  Co.  v,  Batterman  Co.,  169  App.  Div.  415.  155  28  N.  Y.  Supp.  310. 

N.  Y.  Su|».  178;  Wamsley  v.  H.  L.  Horton  Co..  17  Miso.  Gondltlona.— CoUins  v.  Jewell.  3  Misc.  341.  22  N.  Y. 

S27.  89  N.  Y.  Supp.  963,  affd..  12  App.  Div.  312,  42  Supp.  716;  Slaven  v.  Germain.  19  N.  Y.  Supp.  492. 
N.  Y.  Supp.  767;  Shaped  8.  S.  Co.  v.  Snow;  Churah  dc  Co., 

§  M.  Proceedings  when  sole  party  dies  and  action  survives. 

In  ease  of  the  death  of  a  sole  plaintiff  or  a  sole  defendant,  if  the  cause  of  action  survives  or 
continues,  the  court,  upon  a  motion,  must  allow  or  compel  the  action  to  be  continued  by  or 
agiEunst  his  representative  or  successor  in  interest.  In  case  of  the  death  of  a  sole  party  to  a 
Bpedal  proceeding,  if  the  right  to  the  relief  soughi  in  such  proceeding  survives  or  continues, 
the  oourty  upon  a  motion ,  must  allow  or  c(»npel  such  proceeding  to  be  continued  by  or  against 
his  representative  or  8UC963Sor  in  interest.  This  provision  as  to  a  special  proceeding  does  not 
apply  where  provision  for  such  continuance  has  been  otherseise  made  by  law. 

DcrtmUoa.— Code  civ.  proe.,  I  757,  as  am.  by  L.  1877,  81  App.  Div.  161,  80  N.  Y.    Supp.   799;  Robinson  v. 

eh.  416.  L.  1879.  eh.  542.  L.  1891.  ch.  284;  priginally  re-  Thomas,  123  App.  Div.  411, 107  N.  Y.  Supp.  1110;  Pierce 

vised  ftook  code  of  proo.,  |  121,  second  sentence.  v.  Supreme  Tent,  Knights  of  Maccabees.  l40  App.  Div. 

BeflBteaoes.— Time  to  move  to  continue,  not  extended,  730^  125  N.  Y.  Supp.  658;  Skinner  v.  Sullivan,  112  Miso. 

C.  P.  A.,  S  99.    Continuance  against  suocessor,  decedent  365,  184  N.  Y.  Supp.  159;  Kobinson  v.  Brisbane,  7  Hun 

estate  1..  S  145.    Effact  of  death  pending  appeal,  C.  P.  A..  180,  affd.  67  N.  Y.  606;  Pierson  v.  Morgan.  44  Hun  517; 

I  478.  Bennett  v.  Thompeonu  76  Hun  125,  27  N.  Y.  Supp.  565; 

■liten.— Hegerieh  v.  Keddie.  99  N.  Y.  2$8;  Wanon  v.  Paget  v.  Pease,  2  N.  Y.  Supp.  335;  Clute  v.  Emerich.  2 

Watson.  1  Hun  267.  N.  Y.  Supp.  874;  Benedict  v.  Cobb,  7  N.  Y.  Supp.  916; 

A9§ikmUom»-<kAt  v.  Cainpbell.  82  N.  Y.  509;  Hols-  Nortbrup  v.  Smith.  9  N.  Y.  Supp.  802;  Pierson  v.  Cionk, 

Baa  V.  St.  John.  90  N.  Y.  461 ;  Van  BrockQn  v.  Van  Brock-  13  N.  YT  Supp.  845. 

lin.  17  App.  Div.  226.  45  N.  Y.  Supp.  541;  Griswold  v.  Tenns  upon  continuance. — ^Mclnnus  v.  Gardiner,  26 

CakiweU.  14  Misc.  299.  35  N.  Y.  Supp.  1057;  Palen  v.  Misc.  482.  57  N.  Y.  Supp.  471. 

Buahnell,  51  HUn  423,  4  N.  Y.  Supp.  63;  Riley  v.  Riley,  Substltatlon  of  MSlgnee  as  plaintiff .—Schlichter  v. 

64  Hun  496,  19  N.  Y.  Supp.  522.  revd..  141  N.  Y.  409;  Brooklyn  Saw-MUI  Co..  35  Hun  339. 

Biatter  of  Camp.  81  Hun  387, 30  N.  Y.  Supp.  884;  Mackey  Order  of  substltatlon  M  evlflence,— Oibson  v.  Nat. 

V.  Duryea,  6  N.  Y.  Supp.  573;  Knock  v.  Funke.  28  Abb.  Park  Bank,  98  N.  y.  87;  Arthur  v.  Griswold,  2  Hun  606; 

N.  C.  240.  S.  C.  60  N.  Y.  143;  Wood  v.  Flynn,  30  Hun  444;  Powers  v. 

Dtoereymi  of  eonrt.— Matter  of  Palmer.  115  N.  Y.  l^anhattan  Ry.  Co..  13  N.  Y.  Supp.  599. 

493;  Shipman  v.  Long  Island  R.  Co.,  11  App.  Div.  46,  Froof  apon  petition  tot  substltatlon. — ^Wamer  v. 

39  H.  Y.  Supp.  498, 41^.  Y.  Supp.  1131;  Wright  v.  Chase.  Schwci^er,  52  App.  Div.  520,  65  N.  Y.  Supp.  384. 

77  Bun  90.  28  N.  Y.  Siq>p.  310.  **Sa^ee880r  In  Interest.**'— Higgins  v.  Mayor,  etc..  of 

Duty  or  eourt.— Coit  v.  Campbell,  82  K.  Y.  509;  New  York,  136  N.  Y.  214;  Wamsley  v.  Horton  A  Co.,  12 

Simmons  v.  Craig.  187  N.  Y.  550.                      .  App.  Div.  312,  42  N.  Y.  Supp.  767.  affd..  153  N.  Y.  687; 

Ladies.— Ccit  v.  Campbell,  82  N.  Y.  509;  Bea«h  v.  Hale  v.  Shannon.  58  App.  Div.  247,  68  N.  Y.  Supp.  803; 

ReynoUs,  53  N.  Y.  1;  Evans  v.  Cleveland.  72  N.  Y.  486;  McNuIta  v.  Huntington.  62  App.  Div.  257, 70  N.  Y.  Supp. 

Holsman  v.  St.  John,  90  N.  Y.  461;  Lyon  v.  Park.  Ill  897;  Hunt  v.  Provident  Savings  Life  Assur.  Soc.  77  App. 

N.  Y.  350;  Hayes  v.  Nourse.  114  N.  Y.  595;  Duffy  v.  Div.  338,  79  N.  Y.  Supp.  74;  Perry  v.  licvenson,  82  App. 

Duffy.  117  NTY.  647;  Mason  v.  Sanfoxd,  137  N.  Y.  497;  Div.  94,  81  N.  Y.  Supp.  686,  affd.,  178  N.  Y.  559;  McGrat 

Pringle  V.  Long  Island  R.  Co.,  157  N.  Y.  100:  Ship^n  v.  Wdller.  98  App.  Div.  291.  90  N.  Y.  Supp.  420:  Duke  v. 

/.  Long  laland  R.  Co..  11  App.  Div.  46.  39  N.  Y.  Supp.  Abel,  57  Misc.  371.  109  N.  Y.  Supp.  662;  Bellinger  v. 

198,  41  N. Y.  Supp.  1131;  VanBrocklin  v.  Van  Brocklin,  Birge,  7  N.  Y.  Supp.  695;  Northrup  v.  Smith,  9  N.  Y. 

'7  App.  Div.  226.  45  N.  Y.  Supp.  541:  Markell  v.  Nester.  Supp.  802;  Green  v.  Martina,  1  Civ.  Proc.  Rep.  129;  La- 

i9  A^.  Div.  55,  51  N.  Y.  Supp.  852;  Crowley  v.  Murphy,  mont  v.  Haight.  44  How.  1. 

B  App.  Dhr.  456.  64  N.  Y.  Supp.  54;  Hale  v.  Shannon.  S6  Aetkms  sorflYlnc  deftlk.— Haight  v.  Hayt.  19  N.  Y. 

ksv-  Div.  247.  68  N.  Y.  Supp.  803;  Jones  v.  Jones,  68  464:  Bizbie  v.  Wood.  24  N.  Y.  607.  612;  McGregor  v. 

App.  IMv.  6.  74  N.  Y.  Stlpp.  W7,  affd.,  171  N.  Y.  653;  McGregor.  35  N.  Y.  218;  Potter  v.  Van  Vranken,  36  N.  Y. 

Midmua  V.  Gaidtner.  26  Miso.  487.  57  N.  Y.  Supp.  471;  619:  Atlantic  Dock  Co.  v.  Mayor.  53  N.  Y.  64;  Schotey 

Matter  of  Bainbridge.  4  Hun  674:  In  re  Pearsall,  12  N.  Y.  v.  Halsey,  72  N.  Y.  578;  Chase  v.  Lord,  77  N.  Y.  1;  Cregin 

lupp.  604;  Matter  of  Palmer.  18  N.  Y.  Supp.  676;  Qas  v.  Brooklyn  Croestown  R.  Co.,  83  N.  Y.  595;  RiohardMn 

Dorics  Const.  Co.  v.  Standard  Gas  L.  Co..  20  K.  Y.  Supp.  v.  Draper,  87  N.  Y.  337;  Holsman  v.  St.  John,  90  N.  Y. 

SOI;  Mayer  v.  Bruns,  37  N.  Y.  Supp.  1021.  461;  Brackett  v.  Griswold,  103  N.  Y.  425;  People  ex  rel. 

Piucaee.— LirotmorB  v.  Bai&bndge,  49  N.  Y.   125;  Fairohild  v.  Comrs.  of  Fire  A  Buiklinin,  105  N.  Y.  674; 

Arthur  V.  Oriswold,  60  N.  Y.  148;  Hasbrouok  v.  Bunco,  62  Cochran  v.  Wlechers,  119  N.  Y.  399;  Cheney  v.  Rankin. 

I.  Y.  147:  Sohell  v.  Devlin,  82  N.  Y.  333;  Corbett  v.  27  Misc.  609,  58  N.  Y.  Supp.  263;  Daniel  v.  Brooklyn 

Nrenty-thisd  St.  R.  Co..  114  N.  Y.  579:  Mapes  v.  iCnorr.  Heights  R.  R.  Co..  76  Misc.  482,  135  N.  Y.  Supp.  698; 

7  App.  Div.  639. 62  N.  Y.  Supp.  303;  Wilaon  v.  Harter.  57  Bond  v.  Smith.  4  Hun  48;  Matt^'  of  Foster,  7  Hun  129; 

4>p.  Div.  484,  68  N.  Y.  Supp.  116;  Betts  v.  De  Selding.  Matthews  v.  D.  &  H.  Canal  Co.,  20  Hun  427;  More  v. 


iS  85,  86                                          CIVIL  PRACTICE  ACT  art.  4 

Doyoe.  22  Hun  20B;  Roberts  t.  MAnden.  23  Hun  486;  145:  Shayne  v.  Et«iuo«  Port  Pub.  Od.,  168  N.  Y.  70; 

Soott  V.  Brown,  24  Hun  020;  Ward  v.  Reynolds,  25  Hun  fiMlooek  v.  Omer.  4  Anp.  Div.  436.  38  N.  Y.  Supp.  618, 

385;  Plait  v.  Ashman,  32  Hun  230;  Moiiarty  v.  Bartlett.  affd.,  153  N.  Y.  604;  GTBifieQ  r.  Biaut.  17  App.  Div.  288, 

34  Hun  272,  revd.,  00  N.  Y.  651 :  ShAle  v.  Shanta.  35  Hun  45  N.  Y.  Supp.  217;  Fontor  t.  Caatooi.  10  App.  Div.  SOO* 

622;  Morenus  v.  Crawford,  51  Hun  80.  5  N.  Y.  Supp.  453;  46  N.  Y.  Siw-  113;  Lamoa  ▼.  Smith,  20  Apo.  thr.  588. 

MeComb  v.  Kellooc.  1  N.  Y.  Supp-  206;  Sanders  v.  N.  Y.  47  N.  Y.  Siw-  158;  Fksl  Nat.  Bank  ci  Biookljn  ▼. 

El.  R.  Co..  7  N.  YTSupp.  641;  Lehman  v.  Koob.  0  N.  Y.  Wright.  38  App.  Div.  2,  56  N.  Y.  Supp.  308;  Ktumbeek  ▼. 

Supp.  302:  Riley  v.  Gitterman,  10  N.  Y.  Supp.  38;  Hein-  Chuiey.  41  App.  Div.  307.  58  N.  Y.  Svpp.  787;  LoM  ▼• 

muller  v.  Qray,  13  Abb.  N.  8.  200;  Dalton  v.  Bandland,  4  Greenwich  Trust  Co..  144  App.  Div.  8727120  K.  Y.'Bapp. 

Civ.  Pioc.  Rep.  73;  First  Nat.  Bank  v.  Lank.  18  Civ.  577;  Qennan-Americaa  Coffee  Co.  v.  JohastoM,  168  Mm. 

Pioo.  Rep.  200;  Burbridce  v.  Hart.  54  Haw.  Pr.  455.  Div.  31,  153  N.  Y.  Supp.  866;  Hoeflin  v.  Gradnor,  » 

Acttons   not  aiirrmiig   d«itb.— Burkell   v.    Luoe,  Misc.  518.  51  N.  Y.  Supp.  871;  DemaiOD  v,  Maittn,  72 

1  N.  Y.  163;  Spooner  v.  Keeler.  51  N.  Y.  527;  KalbflicMsh.  Misc.  152.  131  N.  Y.  Supp.  46;  McLaehlin  v.  Bmtl.  97 

58  N.  Y.  282;  Leavy  v.  Gardner.  63  N.  Y.  624;  Prioe  v.  Hun  18;  Paleo  v.  BuahneO.  51  Hun  428. 4  N.  Y.  Supp.  63; 

Price.  75  N.  Y.  244;  Johnson  v.  Elwood.  82  N.  Y.  362;  Bennett  v.  Thomp«>n.  76  Hon  125.  27  N.  Y.  Svpp.  56ft; 

Stokes  v.  Stickney,  06  N.  Y.  323;  Hecerich  v.  Keddie.  00  Webster  v.  Ein«i  Co.  Trust  Co.,  80  Hun  420.-  30  N.  Y. 

N.  Y.  258;  Brackett  v.  Griswoki,  103  N.  Y.  425;  Carr  v.  Supp.  357.  affd..  145  N.  Y.  275;  MiUw  v.  Younc  00  Hn 

Biaoher.  110  N.  Y.  117;  Bank  of  Califorma  v.  CoUins.  5  132,  35  N.  Y.  Supp.  643. 

Hun  208;  HoUlday  v.  Parker,  23  Hun  71 ;  McKeen  v.  Fish.  Wheil  acttoB  not  coBttiliMd.— Hustad  v.  Tboopaoo. 

83  Hun  28.  affd..  08  N.  Y.  645;  Kelsay  v.  Jewett,  34  Hun  7  App.  Div.  66.  30  N.  Y.  Supp.  071,  affd.,  168  N.  Y.  828; 

II;  Victory  v.  Krauas,  41  Hun  533;  Matter  of  Pahner,  Matter  of  Schlesinfer,  36  App.  Div.  77,  65  N.  Y.  Si«p. 


§?¥ 


43  Hun  572;  Leake  v.  Bundy,  48  Hun  208;  Boyle  v.     514;  Hamilton  v.  Gorman,  14  Miac.  114,  85  N.  Y. 


2  How.  17;  Best  v.  Vedder.  58  How.  187.  Stephens  v.  Humphreys,  73  Hun  100, 25  N.  Y.  Supp.  046. 

When  action  eontlnaed, — Garden  v.  Strong.   158     affd.,  141  N.  Y.  586. 
N.  Y.  407;  Meekin  v.  Brooklyn  Heights  R.  Co.,  164  N.  Y. 

§  86.  Proceedings  when  one  of  sevenl  jMurttes  dies. 

In  case  of  the  death  of  one  of  two  or  more  plaintiffs,  or  one  of  two  or  more  defendants,  if  the 
entire  cause  of  action  survives  to  or  against  the  others,  the  action  may  proceed  hi  favor  of  or 
against  the  survivors.  The  estate  of  a  person  or  party  jointly  liable  upon  contract  with  others, 
however,  shall  not  be  discharged  by  his  death,  and  the  court  may  make  an  order  to  bring  in 
the  proper  representative  of  the  decedent  when  it  is  necessary  so  to  do  for  the  proper  disposi* 
tion  of  the  matter;  and,  where  the  liability  is  several  as  well  as  joint,  may  order  a  severance  of 
the  action  so  that  it  may  proceed  separately  against  the  representative  of  t^e  decedent  and 
against  the  surviving  defendant  or  defendants. 

DeHvftOon. — Code  civ.  proc..  (758,*  as  am.  by  L.  1877.  N.  Y.  Supp.  1007;  Comins  v.  Hetffeld,  12  Hun  375.  affd.. 

eh.  416;  originally  revised  from  R.  S..  pt.  3,  eh.  7.  tit.  80  N.  Y.  261;  McLaehlin  v.  Brett.  27  Hun  18;  Wateca  v. 

1,  I  1.  Manhattan  Ry.  Co..  66  Hun  60.  20  N.  Y.  Supp.  831; 

BeTcreneM* — ^Actions  scainst  joint  debtors.  C.  P.  A.,  Empire  State  Savings  Bank  v.  Beard,  81  Hun  184.  30 

U  1107-1201;  severance  of  joint  aetiona.  Id..  §  475.    Ref-  N.  Y.  SvuDp.  756.  revd.  on  other  SRNMida.  151  N.  Y.  638; 

ex«e  may  direct  severance.  Id.,  |  460.    Effect  of  death  Fine  v.  Richter,  3  Abb.  N.  S.  385. 

pending  appeal.  Id..  I  478.  Lttdict.— Chapman  v.  Foster.  15  How.  241;  Keene  v. 

Prior  riiie.— Wood  v.  Frisk.  63  N.  Y.  245;  RIsley  v.  La  Farce.  16  How.  405. 

Brown,  67  N.  Y.  160;  Randall  v.  Sackett,  77  N.  Y.  480;  Bfor^M^   forodotwe.— Hanoock   v.    Haneook,    22 

Baakin  v.  Huntington.  130  N.  Y.  313;  livermore  v.  Bush-  N.  Y.  568. 

nell,  6  Hun  285;  Richardson  v.  Draper.  23  Hun  188,  affd.,  Puiltton.— Gordon  v.  Sterfing,  13  How.  405. 

87  N.  Y.  337:  Smith  v.  Osborne,  31  Hun  300;  Chard  v.  nectnient.--St.  John  v.  Croel.  10  How.  258. 

Hamilton,  56  Hun  250. 0  N.  Y.  Supp.  575.  affd..  125  N.  Y.  IVirt.— Lane  v.  Fenn.  76  Miac.  48,  134  N.  Y.  Supp.  02; 

777:  Douglass  v.  Ferris.  18  N.  Y.  Supp.  686.  Shale  v.  SohanU.  85  Hun  622;  Piarson  v.  Morgan.  4 


^Itoet  of  8eetl9n.^7-PoJhemus  Printing  Co.  v.  Wyn-     N.  Y.  Supp.  808. 

Hents  V.        8ncwsar»  wken  mtommrr  party.— Tracy  v.  First 


koop.  30  App.  Div.  524,  62  N.  Y.  Supp.  420;  Hent 
Havemeyer.  132  App.  Div.  56,  116  N.  Y.  Supp.  317. 
AppHcaOon.— Lyon  v.  Park,  111  N.  Y.  850;  Har 


Nat.  Bank  of  Selma,  37  N.  Y.  523 ;  Paget  v.  Pease.  6  N.  Y . 

_                                                                       Hard  v.  Supp.  386;  Holmes  v.  Home,  8  How.  883. 

MingTe,  206  N.  Y.  170.  183:  County  of  Erie  v.  Baits,  nrtnen.— Krumbeok  v.  Cianoy.  41  App.  Div.  397.  68 

125  App.  Div.  144,  109  N.  Y.  Supp.  304;  Seligman  v.  N.  Y.  Supp.  727;  Hents  v.  Havemeyer.  132  App.  Div. 

Friedlander,  138  App.  Div.  784.  123  N.  Y.  Supp.  583;  56.  116  N.  Y.  Supp.  317:  Lats  v.  Blumenthal,  50  Misc. 

German-American  Coffee  Co.  v.  O'Neil.  102  Misc.  165,  407.  100  N.  Y.  Supp.  527.  affd.,  116  App.  Div.  014.  101 

169  N.  Y.  Supp.  421;  Palen  v.  Bushnell,  51  Hun  423,  N.  Y.Supp.  1128;  Mastenv.  BUckwell.8Hun313;Tayk)r 

4  N.  Y.  Supp.  63.  V.  Church.  9  How.  190;  La  Chaise  v.  Libby,  21  How.  363. 

~     "    ;•— Hasbrouck  v.  Bunce.  62  N.  Y.  475;  Potts  *«8ef«mnee.**— Union  Bank  v.  Mott.  27  N.  Y.  633; 


V.  Dounce,  173  N.  Y.  335;  Seligman  v.  Friedhtnder.  199  Arthur  v.  Griswoki,  2  Hun  606;  Bond  v.  Smith,  4  Hun  48: 

N.  Y.  373,  affg.  138  App.  Div.  784.  123  N.  Y.  Supp.  583;  Pierson  v.  Morgan,  4  N.  Y.  Supp.  898;  Gas  Works  Const. 

First  Nat.  Bank  v.  Lcaok,  10  N.  Y.  Supp.  261.  Co.  v.  Standard  Gaa  L.  Co.,  20  N.  Y.  Supp.  501:  Hobart  v. 

Pnctice.— YouQg  v.  Heermans,  66  N.  Y.  374;  Ed-  Peck,  1  N.  Y.  Supp.  623,  16  St.  Rep.  m;  Heinmuller  v. 

wards  v.  Woodruff,  90  N.  Y.  396;  Groot  v.  Agens,  107  Gray,  13  Abb.  N.  S.  200;  MoVean  v.  Soott,  46  Bari>.  879; 

N.  Y.  633;  Matter  of  Robinson,  40  App.  Div.  23.  57  N.  Y.  Gardner  v.  Walker,  22  How.  405. 
Supp.  502;  O'Connor  v.  Green,  60  App.  Div.  553,  69 

§  86.  Proceedings  when  part  of  cause  of  action  survives. 

In  case  of  the  death  of  one  of  two  or  more  plaintiffs,  or  one  of  two  or  more  defendants,  if 
part  only  of  the  cause  of  action,  or  part  or  some  of  two  or  more  distinct  causes  of  action,  sur- 
vives to  or  against  the  others,  the  action  may  proceed  without  bringing  in  the  successor  to  the 
rights  or  liabilities  of  the  deceased  party;  and  the  judgment  shall  not  affect  him  or  his  interest 
in  the  subject  of  the  action.  Where  it  appears  proper  so  to  do,  the  court  may  require  or  com- 
pel the  successor,  or  a  person  who  claims  to  be  the  successor,  to  be  brought  in  as  a  party,  upon 
his  own  application  or  upon  the  application  of  a  party  to  the  action. 

Dertfattoo.— Code  eiv.  proc.,  i  750;  originaUy  revised  195,  65  N.  Y.  Supp.  728;  Leoett  v.  Dubois,  2  Paice  211; 

from  R.  S..  pt.3,ch.  1.  tit.  2.  ||  106,  109,  115,  117, 120,  White  v.  BukMd,  2  Paige  476;  Hoffman  v.  Tnadwell,  6 

121.  Paife  80S. 

AMll€fttloii.--Lyon  v.  Park,  111  N.  Y.  850;  Lemon  v.  Otod.— Van  Tuyl  v.  Schwab.   172  App.  Div.  670 » 

Smith,  20  App.  Div.  523,  47  N.  Y.  Supp.  158;  Eberle  v.  158  N.  Y.  Supp.  424. 
Bryant,  31  Mjsc.  814,  63  N.,Y.  Supp.  063,  affd.,  32  Miac 


art.  4  ABATEMENT  AND  CX)NTINUANCE  }{  87-«> 

§  87.  New  parties  and  cross-actions. 

In  a  case  specified  in  the  foregoing  sections  of  this  article,  where  such  a  person  applies  in  his 
own  b^alf ,  the  court  may  direct  that  he  be  made  a  party,  by  amendment  of  the  pleadings,  or 
otiierwise  as  the  case  requires.  Where  an  application  is  made  by  the  plaintiff  to  bring  in  such 
a  person  as  d^endant,  the  court  may  direct  that  a  supplemental  summons  issue  and  that  sup- 
plemental pleadings  be  made.  Where  an  application  is  made  by  a  defendant  to  bring  in 
such  a  person,  the  court  may,  and  where  the  protection  of  the  applicant's  rights  reqi^res  it,, 
must,  permit  the  defendant  to  commence  a  cross  action  for  that  purpose.  The  cross  action 
must  be  brought  in  the  same  court  unless  the  order  otherwise  specially  directs.  If 
it  directs  that  the  action  be  commenced  in  another  court,  the  latter  court,  by  order  at  any 
time  after  the  cross  action  is  commenced,  may  remove  to  itself  the  original  action,  with  like 
effect  as  if  it  had  been  brou^t  therein.  Unless  the  court  otherwise  directs,  the  original  action 
and  the  cross  action  must  be  tried  and  judgment  rendered  therein  as  if  they  were  one  action. 

Dcrffmtloil.-<kxle  civ.  proe.,  i  760,  aa  am.  by  L.  1879,  748,  99  N.  Y.  Supp.  76;  Sldnner  v.  Sullivan,  112  Mlao. 

dfc.  542;  8M  R.  8.,  pi.  3.  oh.  1,  tH.  2,  U  108.  109.  116,  117.  365. 184  N.  T.  Supp.  159;  Gniner  t.  Ruffner,  59  MIm.  260,. 

120.  121.  110  N.  Y.  Supp.  873;  Palen  v.  BuahneU,  51  Hun  428.. 

^  '  r-^Amendmenta  to  brinf  in  parties,  C.  P.  4  N.  Y.  Supi>^  63]^  Mackay  v.  Duiyea,  6  N.  Y.  Supp.  579, 


A^  193;  amendmenta  ct  oouiae.  Id.,  {  244.                         22  Abb.  N.  C.  284. 
PupMC  af  ■■palmwiotal  pleiidliis. — Caaaaaa  v.        nwm  and  effect  ^^ 

Sayareae,  149  App.  JJiv.  243,  133  N.  Y.  Supp.  657.  BMDS  and  eemplatnt.-— Caaaaaa  v.  Savaraae,  148  Appw 


ipnlemental  pleadlns. — Caaaaaa  v.  Wonn  and  effect  of  order  for  supplemental  ram- 

.  Div.  243,  133  N.  Y.  Supp.  657.  mons  and  eomplatnt.— Caaai 

AppHcatlOB.— Mooney  v.  N.  Y.  £1.  R.  Co..  163  N.  Y.  Div.  243.  133  N.  Y.  Supp.  657. 
242;  CItiaena*  National  Bank  ▼.  Bang.  112  App.  Div. 

§  88.  Abatement  by  order  of  court 

At  any  time  after  tiie  deatii  of  tiie  plaintiff,  or  after  the  marriage  of  the  plaintiff,  where  it 
affects  the  rights  of  either  party,  the  court,  in  its  disoretionf  upon  notice  to  such  persons  as  it 
directs,  and  upon  the  application  of  the  adverse  party,  or  of  a  person  whose  interest  is  affected,, 
may  direct  tiiat  the  action  abate,  unless  it  is  continued  by  the  proper  parties,  within  a  time 
specified  in  the  order,  not  less  than  six  months  nor  more  than  one  year  after  the  granting; 
thereof. 

>eilfatton.--Code  civ.  proe,  |  761;  originally  reviaed         AppUcaOon.— Lyon  v.  Park.   Ill   N.  Y.  350,  358; 
frmn  eode  at  pioo.,  |  121,  fifth  aantanoe.  Chenav  v.  Rankin,  27  Miae.  609,  58  N.  Y.  Supp.  263. 

.— Cauae  of  action  in  replevin  aurvivaa,        l^w^hm^  defenae  to  motion  for  revivor. — Uolaman  v. 


C.  P.  A..  1 1131;  abatement  on  death  or  ramoval  of  officer     St.  John,  90  N.  Y.  461 ;  Pringle' v.  I^ng  laland  Bt.  Co.,  15X 
of  iinimorporated  aaaoeiatkm,  tenend  aaaoeiationa  U,  1 14.     N.  Y,  100;  Markdl  v.  Neater,  29  App.  Div,  55.  51  N.  V. 

Supp.  852. 

S  9B.  Abatement  in  action  for  a  wrong. 

An  action  commenced  by  a  father  to  recover  damages  for  the  seduction  of  his  minor  daugh- 
ter does  not  abate  by  his  death,  but  survives  to  the  mother  of  such  daughter,  who  may  recover 
both  actual  and  exemplary  damages  therein  to  the  same  extent  as  though  the  original  party 
plajntiff  had  lived.  After  verdict,  report  or  decision  in  an  action  to  recover  damages  for  a  per- 
sonal injury,  the  action  does  not  abate  by  the  death  of  a  party,  but  the  subsequent  proceed- 
ings are  tiie  same  as  in  a  case  where  the  cause  of  action  survives.  In  case  said  verdict,  report 
or  dedsion  is  reversed  upon  questions  of  law  only,  sidd  action  does  not  abate  by  the  death  of 
the  party  against  whom  the  same  was  rendered. 

^lillMlMd    Oode  civ.  pcoe.,  f  784,  aa  am.  by  L.  1881,  Div.  744. 746, 99  N.  Y.  Simp.  203;  Sehiamme  v.  Lewinaoag. 

eh.  277,  L.  1890,  ch.  379.  L  1904,  oh.  379;  originally  n-  123  App.  Div.  662.  107  N.  Y.  fikipp.  1075. 

viead  from  eode  of  pioe.,  1 121,  fourth  aentenoe.  Ameniment  mt  18M.— Molioy  v.  Statin,  134  App. 

AppttoUtoB.— Atlantic  Dock  Co.  v.  Mayor,  53  N,  Y.  Div.  542,  119  N.  Y.  Supp.  610. 

64;  Carr  v.  Riaefaer,  119  N.  Y.  117;  Vitto  v.  Farley,  6  App.  *^Ctdlct»  report  or  doelsloil,'*  nonauit  ia  not.— Cor> 

Div.  481, 39  N.  Y.  Supp.  683;  Schramme  v.  Lewinaon,  123  beU  v.  Twenty-^third  St.  R.  Co.,  114  N.  Y.  579;  Lata  v. 

App.  Div.  662.  107  N.  Y.  Supp*  1075;  Moltoy  v.  Staxin,  Third  Ave.  R.  Co..  44  App.  Div.  256. 60  N.  Y.  Supp.  761; 

134  App.  Dhr.  542,  119  N.  Y.  Supp.  610;  People  v.  New-  Peetaoh  v.  Quinn,  6  Miae.  50,  26  N.  Y.  Supp.  7^.  revd.,. 

comb,  75  Miffs.  258,  135  N.  Y.  Supp.  151.  7  Miao.  6,  27  N.  Y.  Supp.  323. 

<M|oct  of  MCttOB.— Hughea   v.  Ruaaell,    113   App.  *'KeBder«d.**— Clark  v.  Pemberton,  64  App.  Div.  416; 

72  N.  Y.  Supp.  232,  affd..  169  N.  Y.  594 

§  90.  Abatement  by  death  or  removal  of  public  officer  or  trustee. 

Where  an  action  or  special  proceeding  is  authorised  or  directed  by  law  to  be  brought  by  or 
in  the  name  of  a  public  officer,  or  by  a  receiver,  or  other  trusteCi  appointed  by  virtue  of  a  stat- 
ute, his  death  or  removal  does  not  abate  the  action  or  special  proceeding;  but  the  same  may 
be  continued  by  his  successor,  who  upon  his  application  or  that  of  a  party  interested,  must  be 
substituted  for  that  purpose  by  the  order  of  the  order  of  the  court,  a  copy  of  which  must  be 
annexed  to  the  judgment-roll. 

.  ftcrffwtlMU— Code  civ.  proe.,  |  766;  origiaaUy  reviaed     App.  Div.  806,  99  N.  Y.  Supp.  432;  People  ex  xel.  v.  Car- 
from  It  8.,  pi.  3,  eh.  7,  tit.  1, 1 14:  L.  1S32,  ch.  296. 1 8.         son.  78  Hun  544,  29  K.  Y.  Supp.  619. 

kttiHi.— He«ewiaoh  v.  Silver,  140  N.  Y.  414;         Tfmn  ofllecr.— <}rini  v.  CTncsi,  56  N.  Y.  504;  Fazii- 


AiMllcftttoB.— Hefewiaoh  v.  Silver.  140  N.  Y.  414; 
D&^iMoii  V.  OBver.  195  N.  Y.  238,  242,  affg.  127  App. 
Div.  932,  111  N.  Y.  Supp.  1116;  Dickinaoii  v.  Oliver,  112 


ham  V.  Benedict,  29  Hun  44. 

ItQstee,— Pe(q>le  ex  rel.  ColUns  v.  Donobue,  19  N.  Y. 
Supp.  36. 
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jJ90a-d6  CIVIL  PRACTICE  ACT  art.  4 

§  90-a.  Notice  o(  revival  of  action  or  proceeding. 

Any  and  all  notices  required  to  be  served  for  the  revival  of  an  action  or  prooeedind,  or  for 
any  purpose  under  the  foregoing  provisions  of  this  article,  may  be  made  personally  or  by  suoh 
method  and  in  such  mani^r  as  the  court  or  judge  shall  direct.  (Added  by  L.  1921,  ch. 
109,  in  effect  Oct.  1,  1921.) 

DofflfBttoii.— Code  oiv.  pioe..  i  766^  as  added  by  L.  1090,  oh.  481. 

§  91.  Exception  as  to  special  provisions. 

The  forgoing  provisions  of  this  article  do  not  apply  to  a  case,  where  special  provision  is 
otherwise  made  by  law. 

DerlTBtton.— 0>de  civ.  proo..  }  782. 

§  92.  Abatement  by  failure  or  adjournment  of  term  of  court. 

When  a  term  of  a  court  fails  or  is  adjourned  or  the  time  or  place  of  holding  the  same  is 
changed,  an  action,  special  proceeding,  writ,  process,  recognizance,  or  other  proceeding, 
returnable  or  to  be  heard  or  tried  at  that  term,  is  not  abated,  discontinued  or  ren- 
dered void  thereby;  but  all  persons  are  bound  to  appear  and  all  proceedings  must  be  had 
at  the  time  and  place  to  which  the  term  is  adjourned  or  changed,  or,  if  it  fails,  at  the  next 
term,  with  like  effect  as  if  the  term  was  held  as  originally  appointed. 

Dofflffttlon.— Code  civ.  proo.,  (  44.     Reference  to  4,  i  22;  ch.  3,  tit,  2.  |i  3,  5*  6  and  91;  L.  1833,  ch.  159,  }  3; 

criminal  proceedings  omitted  and  included  in  code  crim.  L.  1847,  cfa.  280,  i  28:  L.  1866,  ch.  134, 13. 
proo.  aa  flOe  thereof  by  L.  1920,  ch.  920,  |44:  originally         appltatlMi.— People  ▼.  Swalea.  38  Bon  208, 210. 
new  in  form,  but  a  eubetitute  for  R.  3.  pt.  3,  ch.  1,  tit. 

§  93.  Continuance  of  special  proceeding  before  another  officer. 

In  case  of  the  death,  sickness/ resignation,  removal  from  office,  absence  from  the  county, 
or  other  disability  of  an  officer  before  whom  or  in  whose  court  a  special  proceeding  has  been 
instituted,  where  no  express  provision  is  made  by  law  for  the  continuance  thereof,  it  may  be 
continued  before  the  officer's  successor,  or  any  other  officer  residing  in  the  same  county  before 
whom  it  might  have  been  originally  instituted;  or,  if  there  is  no  such  officer  in  the  same  coimty 
or  in  case  such  officer  be  disqualified,  then  before  an  officer  in  an  adjoining  county  who  Would 
originally  have  had  jurisdiction  of  the  subject  matter  if  it  had  occurred  or  existed  in  the  lat- 
ter county.  In  case  such  special  proceeding  be  pending  in  a  coimty  court  and  the  county 
judge  of  the  county  be  disqualified  to  hear  and  decide  the  same,  all  further  pipceeding?  t^^^ein 
may  be  had  in  the  county  court  of  any  adjoining  coimty,  which  court  shall  have  jurisdiction 
to  hear,  tiy  and  determine  the  same  and  to  enforce  its  order. 

Derlffttloii. — Code  civ.  proc.,  J  52,  as  am.  by  L.  1899,  N.  Y.  Supp.  509;  Matter  of  Town  of  Hadley,  44  Mieo.  265, 

ch.  '378;  originally  reriBed  from  R.  S.  pt.  3.  ch.  3,  tit.  2.  89  N.  Y.  Supp.  910;  Gammon  v.  Beny.  34  Hun  138; 

I  51.  Roddins  V.  Kane,  2  N.  Y.  Supp.  55;  Blancbard  r.  Reilly, 

AppUcmtfoii. — ^Matter  of  Mayor,  etc.,  of  New  York.  11  Qv.  Proc.  278.  282. 
139  N.  Y.  140;  Matter  of  Munaon,  95  App.  Diy.  23,  88 

§  94.  Proceedings  before  substituted  ofBcer. 

1 .  At  the  time  and  place  specified  in  a  notice  or  order  for  a  party  to  appear  or  for  any  other 
•proceeding  to  be  taken,  or  at  the  time  and  place  specified  in  the  notice  to  be  given,  as  pre- 
scribed in  this  section,  the  ofBcer  substituted  as  prescribed  by  law,  to  continue  a  special  pro- 
ceeding instituted  before  another,  may  act,  with  respect  to  the  special  proceeding,  as  if  it  had 
been  originally  instituted  before  him. 

2.  A  proceeding  shall  not  be  taken  before  a  substituted  ofiicer  at  a  time  or  place  other  than 
that  specified  in  the  original  notice  or  order,  until  notice  of  the  substitution  and  of  the  time 
and  place  appointed  for  the  proceeding  to  be  taken  has  been  given,  either  by  personal  service 
or  by  publication,  in  such  manner  and  for  such  time  as  the  substituted  officer  directs,  to  each 
party  who  may  be  affected  thereby  and  who  has  not  appeared  before  either  officer. 

3.  Where,  after  a  hearing  has  been  commenced,  it  is  adjourned  to  the  next  judicial  day, 
each  day  to  which  it:  is  so  adjourned  is  regarded  for  the  purposes  of  this  section  as  the  day 
specified  in  the  original  notice  or  order  or  in  the  notice  to  appear  before  the  substituted  officer 
as  the  case  requires. 


Derlffttlon.— Code  civ.  proc.,  §  53;  originaUy  reriaed         AroMcatton. — Matter  of  Munaon,  95  App.  Vvr.  25, 
from  R.  R.  nt.  3,  ch.  3,  tit.  2,  SS  52.  63.  88  N.  Y.  Supp.  509. 

§  96.  Continuance  of  proceedings  on  removal  from  one  court  to  another. 

The  removal  of  an  action  or  special  proceeding  from  one  court  to  another  does  not  invali- 
datiC  or  in  any  manner  impair  a  process,  provisional  remedy  or  other  proceeding,  or  a  bond, 
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art  4  ABATEMENT  AND  CONTINUANCE  |  96 

undertaking  or  recognizance  in  the  action  or  special  proceeding  so  removed,  each  of  which 
oontinues  to  have  the  same  validity  and  effect  as  if  the  removal  had  not  been  made.  Where 
bail  was  given,  the  surrender  of  the  defendant  in  the  supreme  court  has  the  same  effect  as  a 
oinender  in  the  county  court  would  have  had  if  the  action  or  special  proceeding  had  remained 
therein. 

I. — Code  dv.  proc.,  §  346,  without  ohange  of  •obstanoe.    See  L.  1873,  eh.  239,  i  10. 


ff96,97 


CIVIL  PRACTICE  ACT 


art.  5 


ARTICLE  6 
Consolidation  and  severance 

See.  96.  Consolidatios  and  eeveranoe  of  aetiona. 

97.  Gooaolidation  of  actions  pending  in  different  oooita. 

§  96.  Consolidation  and  severance  of  actions. 

An  action  may  be  severed  and  actions  may  be  consolidated  whenever  it  can  be  done 
'  without  prejudice  to  a  substantial  right. 

When  not  consoNdatod. — ^American  Grocery  Co.  t. 
FUnt,  5  App.  Div.  263.  39  N.  Y.  Supp.  153;  Maaon  t. 
Evening  Star  Newnoaper  Co..  35  Misc.  77,  71  N.  T.  Sapp. 
203.  affd.  67  App.  Div.  619,  73  N.  Y.  Supp.  114a 

Coniolld»non  on  motion.— German  Ezeh.  Bank^T. 
Kroder.  14  Misc.  179.  35  N.  Y.  Supp.  380;  Eckenroth  t. 
Esan.  20  Miac.  508,  46  N.  Y.  Supp.  666;  McAndrew  t. 
Lake  Shore  A  M.  S.  B.  Co..  70  Hun  46.  23  N.  Y.  Supp. 
1074. 

Actions  for  hresch  of  eontnct. — ^Poener  v.  Roaen- 
bera.  153  App,  Div.  249.  137  N.  Y.  Supp.  10S4. 

rkrtltlon.— Mayor  v.  Coffin,  90  N.  Y.  312. 

Staying  ralta.— Third  Ave.  R.  Co.  v.  Mayor.  54  N.  Y. 
169. 

Special  procccdinss. — People  ex  rel.  CoIIiaa  t. 
Aheam.  146  App.  Div.  135,  130  N.  Y.  Supp.  497. 

Gondltlons  of  nanlliw  order. — ^Isear  t.  Daynes,  1 
App.  Div.  557.  37  N.  Y.  Supp.  474;  Train  v.  Davieon,  11 
App.  Div.  627. 42  N.  Y.  Supp.  1133;  Perkins  t.  Mercfaaata* 
Lith.  Co..  21  Miae.  516,  47  N.  Y.  Supp.  712;  Bgyle  t. 
Stoten  Island  Land  Co..  87  Hun  233.  33  N.  Y.  Supo. 
836. 


DerlTation. — New.  This  section  will  cover  code  dv. 
proo.,  ((  817.  819.  1220,  and  last  sentence  of  }  497.  The 
first  sentence  of  (  497  is  omitted  as  unneceBsary. 

Ecfcrences.— -Severance  where  defendants  severally 
liable.  C.  P.  A.,  (  475;  several  judsments  against  two  or 
more  defendants.  Id.,  (474. 

Pnrpose.— MiUer  v.  Baillard,  124  App  Div.  555.  108 
N.  Y.  Supp.  973. 

Tiicory. — ^People  ez  rel.  Collins  v.  Aheam.  146  App. 
Div.  135.  138,  130  N.  Y.  Supp.  497. 

Where  single  cause  staled.— Tew  v.  Wolfsohn,  174 
N.  Y.  272;  Mack  v.  Latta.  83  App.  Div.  242,  82  N.  Y. 
Supp.  130,  revd.  on  other  grounds.  178  N.  Y.  525. 

CSty  court  of  New  Toric.— Gillin  v.  Canary,  19  Misc. 
594.  44  N.  Y.  Supp.  313;  Curley  v.  F.  A  M.  Shaefer 
Brewing  Co.,  35  Muc.  131,  71  N.  Y.  Supp.  318. 

Discretion  of  eoort. — ^Argyle  Co.  v.  Griffith.  128  App. 
Div   262.  112  N.  Y.  Supp.  773. 

WlMn  eonsoUdated. — ^Posner  v.  Rosenberg,  153  App. 
Div.  249,  137  N.  Y.  Supp.  1084;  Consolidation  of  causes 
of  action  County  of  Sullivan  v.  Downie,  102  Miac.  848, 
168  N.  Y.  Supp.  923. 


§  97.  Consolidation  of  actions  pending  in  different  courts. 

Where  one  of  the  actions  is  pending  in  the  supreme  court  and  another  is  pending  in  another 
court,  the  supreme  court,  by  order,  may  remove  to  itself  the  action  in  the  other  court  and 
oonsoUdate  it  with  that  in  the  supreme  court. 


I>erivatlon. — Code  dv.  proc..  {  818;  originally  revised 
from  R.  S..  pt.  3,  ch.  6,  Ut.  6.  (  37. 

Actions  Buut  be  against  same  defendant. — ^Isear 
T.  Daynes.  1  App.  Div.  567.  37  N.  Y.  Supp.  474. 


City  eoort  of  New  Tork.>-Curiey  v.  F.  A  M.  Sehaefer 
Brewing  Co..  35  Misc.  131.  71  N.  Y.  Supp.  318. 


U 


art  6  EXTENSION  OF  TIME  §|  98,  99 


aruclb  6 

Extensioii  of  tilDe 


Soe.  98.  SzteDAon  of  time  senerally. 
99.  Limitation  on  eztenmon  of  time. 


§  98.  Extension  of  time  generally.     * 

Except  as  otherwise  expressly  provided  by  statute,  the  court  or  a  judge  shall  have  power 
after  tbe  commencement  of  an  action  or  ^)ecial  proceeding  to  enlarge  the  time  appointed  by 
statute  or  rules,  or  fixed  by  any  order  enlarging  time,  for  doing  any  act  or  taking  any  proceed- 
ing, upon  such  terms  as  the  justice  of  the  case  may  require,  and  any  such  enlai^ement  may  be 
ordered  upon  good  cause  shown  although  the  application  for  the  same  is  not  made  until  after 
the  expiration  of  the  time  appointed  or  allowed. 

DolvrntkNi.— New.     Taken   from   EngUah    Praotioe  AjMiUaitl*ii.~Wood  v.  PoweD.  3  Add.  Div.  318,  38 

ndee.  order  64.  rale  7.    The  proviaion  sussested  by  the  N.  Y.  Supp.  196;  Dembity  v.  Orance  County  Traetioa 

oommittee  does  not  gyre  the  court  power  to^'abridge"  the  Co.,  147  App.  Div.  588, 132  N.  Y.  Supp.  507;  Qiiswold  t. 

time  for  doing  an  act  or  talcing  a  proceeding  as  does  the  Caldwell,  14  Miec  299,  35  N.  Y.  Supp.  4057;  Tioy  Car- 

Eni^iah  rule.     The    oonmuttee's  proviaion   alad   oOvexs  riege  Works  v.  My^Iovr^  1^6  B^.  361, 88;N.  Y.  Supp.  938; 

'  'special  proceedings."  which  are  not  covered  by  code  dv.  De  I!pMst  v.  COy.  of  T^,  94  Bj3fiji8(^ 

proc,  ff  781,  783,  upon  this  subject.    Code.  a%.  .proa,  ;  lAeU^  ta  serfinfe  loni|liiillt.^-4kl«rtin  v.  McCuldy. 

15  781.  783.  omitted  as  covered.  120  App.  Div.  fl65,^l05  N.  Y.  Supp.  474. 

BeferencM.— Extension  of  time,  rul^  of  civ*!  prae-.  .  LaciiM  Ui  amendlns  anaiiier.— MaMar  of  PmntMe. 

tice.  85-88.                                       ,    «             ^     -  ^  166  App.  Div.  480,  139  N.  Y.  Supp.  1937. 

CompliUiity  eiteoslan  of  *tliiM  *lb  serve.— Merc.  Jadfiaent  by  dellaiilt»  motion  to  set  paide^T^Caaoade 


Nat.  B«ik  v.-  Com.  Ezeh.  Bank.  68  Hun  95.  22  N.  Y.     Hotel  Co.  v.  Orleans  Real  Estate  Co.,  158  App;  Div.  883. 

Supp.  643^  138  N.  Y.  Supp.  1110;  Verderber  v.  Stine,  162  App.  Div. 

Answer*  eitenston  of  time.— Moran  v.   HeU,  52     152,  147  N.  Y.  Supp.  178;  Kressh  v.  Noviok.  162  App. 


Landmesser  v.  Hayward.  157  App.  Div.  74.  141  N.  Y.  Uo.  v.  Pfister.  80  Misc.  162.  141  N.  Y.  Bupp.  817;  isan- 

Sin».  730;  Condon  v.  Church  of  St.  Auniatine.  14  Misa  eioftOraham  v.  Haliey.  80  Misc. .  191,  141  N.  Y.  Supp, 

181,  35  N.  Y.  Supp.  882;  Pattison  v.  Ox^onnor.  23  Hun  911;  Carey  v.  Browne,  67  Hun  516, 22  N.  Y.  Supp.  52r. 
307;  Havemeyer  v.  Brooklyn  Sug.  Bef.  Co.,  13  N.  Y.        Notlee  of  Appeal*  amendnieBli^-Lavalle  v.  Skelly 

Sopp.  873;  Powell  v.  Schoellkopf  (1921).  197  App..  Div.  90  N.  Y.  547. 
471, 188  N.  Y.  Supp.  297.  Ililliue  to  Apply  for  taiterpleAder  before  Answer.— 

Ex  porte  Apptteatlan.— Travis  v.  Travis,  48  Hun  348,  Sophian  v.  Fideli<iy  A  Deposit  Co..  184  App.  Div.  553. 
1  N.  YTSupp.  867. 

§  99.  Limitation  on  extension  of  time. 

1.  A  court  or  a  judge  is  not  authorized  to  extend  the  tune  fixed  by  law  within  which  to 
commence  an  action;  or  to  take  an  appeal;  or  to  apply  to  continue  an  action  where  a  party 
thereto  has  died  or  has  incurred  a  disability;  or  the  t^e  fixed  by  the  court  within  which  a 
supplemental  (K>mplaint  must  be  made  in  order  to  continue  an  action;  or  an  action  is  to  abate 
unless  it  is  continued  by  the  proper  parties. 

2.  A  court  or  a  judge  cannot  allow  either  of  those  acts  to  be  done  after  the  expiration  of  the 
time  fixed  by  law,  or  by  the  order,  as  the  case  may  be,  for  doing  it;  except  where  a  party  en- 
titled to  Appeal  from  a  judgment  or  order,  or  to  move  to  set  aside  a  final  judgment  for  error 
in  fact,  dies  before  the  expiration  of  the  time  within  which  the  appeal  may  be  taken  or  the 
motion  made,  the  court  may  allow  the  appeal  to  be  taken  or  the  motion  to  be  made  by  the 
heir,  devisee  or  personal  representative  of  the  decedent,  at  any  time  within  four  months  after 
his  death. 

]fteHfAtlon.^8ubd.   1,  and  subd.  2,  through  word  N.  Y.  Supp.  433;  Stierle  v.  Union  Ry.  Co.,  11  Mise.  124,31 

"esoept**  in  line  7.  are  code  oiv.  proc.,  {  784.    Remainder  N.  Y.  Supp.  1008;  Qabay  v.  Doane,  38  ACisc.  661, 78  N.  Y. 

of  snbd.  2.  is  code  civ.  proc..  {  785.     {  784  originally  Supp.  224:  Gersman  v.  Levy,  58  Misc.  174,  108  N.  Y. 

revised  from  code  of  proc.,  f  405,  in  part.  Supp.  1107;  Louis  Levin  Cut  Qlsss  Co.  v.  Hinsberaer, 

AppllCAtton.— Klraatein  A   Co.   v.   Marohmedt.   39  144  N.  Y.  Supp.  741. 

Miso.  794.  81  N.  Y.  Supp.  317.  Time  to  AppeAl  by  AdmlnlstrAtor  of  porty  dying 

Time  to  ■npeof,  eitenston  of. — ^Humphrey  v.  Cham-  After  entry  of  Judgment. — ^Warner  v.  Dunlap  (1921), 

jterialn,  11  N.  Y.  274;  Thuriier  v.  Chan&ers,  60  N.  Y.  196  App.  Div.  41.  187  N.  Y.  Supp.  374. 

29;  Clspp  V.  Hawley.  97  N.  Y.  611;  Bsptist  Mission  Soc.  IfoOoe  of  Aopeol*  Amendment.— Lavalle  v.  SkeUy, 


«  App.  U\y.  41.  12^  M.  Y.  Hupp.  974. 

Ifooee  of  Aopeol*  Amendment. — Lavalle  v.  Sk< 
I N.  Y.  546;  Waldo  v.  Schmidt.  200  N.  Y.  199,  208.  t 


^  Tabernacle  Church,  10  App.  Div.  288,  41  N.  Y.  Supp.  90  N.  Y.  546;  Waldo  v.  Schmidt,  200  N.  Y.  199,  208.  affg. 

)76;  Donnelly  v.  McArdle.  14  App.  Div.  217, 232, 43  N.  Y.  139  App.  Div.  589,  124  N.  Y.  Supp.  189;  Winch  v.  Third 

)ttpp.  560;  Matter  of  Sc^^ur,  144  App.  Div.  151.  128  Ave.  R.  Co.,  12  Misc.  403,  33  N.  Y.  Supp.  615;  Piper  v. 

V.  Y.  Supp.  775;  Matter  of  WiUiams,  6  Misc.  512,  27  Van  Buren,  27  Hun  384. 


CIVIL  PRACTICE  ACT 


§  100.  FQing  fapta  in  on  action. 

The  summons  and  each  {rfeadiBg  in  an  aotitm  must  be  filed  wHh  the  clerk  by  the  party  in 
vhose  behalf  it  is  seired  within  five  days  after  notice  from  the  adverae  party  raquiring  sudi 
filing,  and  upon  future  to  ocmply  with  surh  ootiee,  tiie  court  or  a  judge,  is  ito<vbiB  discre- 
tion, ntay  oider  Uist  such  summooa  or  pleading  be  deeaied  abandoned  oHkh  absolute  <w 
l^XW  failure  to  file  within  &  time,  if  any,  pemtitted  by  the  order. 

DrrI                                                                                   ad  H  130-130-    FIHim  p*»<n  in  actioBs,  rula*  o(  eiTfl  prM> 

KCD                                                                                      a  Ci«.  100. 

od  BamAmtmfn  _iw«mt«o.— amott    r.    Ffaat, 

euli  1            _                                                                       ■>*  N MTBwk.  M  Aw.  iSTlsCUV.  Y.  Suso.  117. 

obHVod      the   Bi».UD    u   Un   imcQiM    pn  v  Jes  >         UcMBflau Latah  t.  Walk,  U  N-TTsBI. 

UMbod  ol  miuiBD^  Wh  dIibi  io  any  ca»  Hbwi  H  thd  FMim     l(>    i*avl]|     wHk   Mett»M.    Bitah     v. 

■p«uiuw«ury»prti^tHt4>*<'<^'*'^'>^'"°^''i'V-  KnoMT.  U  Wv.  4TS,  116  N.  T.  Bupp.  ITS. 
EcferaoMa  — iSotittrof'paBdeilD}  ol  i^Uol.  C   T  £] 

S  lot.  Ftting  papftTs  In  a  gpeeial  ^AoflMting:  *' :  •' 

A  return  or  other  papra  in  a  special  proeeeding,  where  no  other  diapoaition  thereof  is  pre- 
aoribed  by  law,  must  be  filed,  and  aa  order  therein  muat  be  entered,  wiUi  the  clerk  of  .the 
eoun^  in  whii^  the  special  im>eeeding  is  taken,  if  it  is  before  a  county  officer  or  a  judge  of  a 
oourt  eetab&died  in  a  dty;  if  before  a  justioe  of  the  supreme  court,  with  the  cleik  of  a 
eo^Bty  designated  by  the  justieei  or,  if  no  deognatkra  is  made  by  him,  of  a  county  when  vuo 
of  tbe  pottiei  leodMk 

MnUw.— CodB  ^T.  BniB„  ^  831;  oiiclpaljjr  mkad     ,,^;^^--^^°^^-  ^^^  ^M.  BmOc  M  App.  EM*.  Ul, 


BfCmiee. — ruing    papflra    la    ipeoial    prooeedtuci, ,, 

I  o[  givil  pnotiea,  101.  MatMr  ot  Fulkmbiua,  I»  M 

•.  0.,  30  MiM.  a«a,  te  N.  y. 
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MANDATES 


§i  102,  lOS 


ARTICLE  8 
Mandates 

108.  Dutiflt  of  offio«r  reofltrins  mandate. 

108.  Trial  of  claim  of  title  to  ptaperty  weaaed  by  eheriff  undef  a  mandate. 

IM.  Ezpenna  of  trial  of  ofadm  oi  title  by  th&d  penon. 


§  102.  Duties  of  officer  receiying  mandate. 

A  sheriff  or  other  officer  tq  whom  a  mandate  of  any  description  is  delivered  to  be  executed 

1.  Must  give,  without  compensation,  to  the  person  delivering  the  same,  if  required,  a 
written  receipt  describing  the  mandate  and  specifying  Ihe  day  and  hour  of  receiving  the  same. 

2.  Must  execute  the  same  according  to  the  oommand  thereof  and  make  return  thereon  of 
his  proceedings.  For  a  violation  of  this  provision  he  is  liable  to  the  party  aggrieved  for  the 
daniages  sustained  by  him,  in  addition  to  any  fine  or  other  punishment  or  proceeding  au- 
thorised by  law. 

3.  Must  deliver,  without  compensation,  a  copy  of  the  mandate  to  the  person  served,  upon 
his  request. 

4.  May  return  a  mandate  directed  to  himself  by  depositing  in  the  post-office,  properly  in- 
dosed  in  a  post-paid  wrapper,  addressed  to  the  cleric,  at  the  place  where  his  office  is  situated, 
unless  the  officer  making  tiie  return  in  the  name  of  the  sheriff  resides  in  the  place  where  the 
cleric's  office  is  situated. 

5.  Who  wilfully  neglects  to  execute  a  mandate,  authorized  by  law  to  be  issued  by  a  judge 
or  other  officer,  in  a  special  proceeding,  may  be  fined  by  the  judge  in  a  sum  not  exceeding 
twenty-five  dollars  and  is  liable  to  the  party  aggrieved  for  his  damages  sustained  thereby. 


l>atf»tloa.~Subd.  1  is  code  «&r.  pioo..  f  lOa  Sabde.  2 
•nd  4  are  oode  civ.  proo.,  {  102.  Subd.  3  iJi  oode  oiv.  pioc., 
i  lOL  Snbd.  5  ie  oode  civ.  proo.,  f  103.  f  100  ori^nally 
revised  from  R.  8.,  pt.  3,  oh.  7,  tit.  0, 1  75.  f  101,  as  am. 
by  L.  1877,  eh.  416;  originally  levisea  from  R.  8.,  pt.  8, 
eh.  7.  tit.  6. 1 70.  f  102.  as  am.  by  L.  1877.  eh.  416;  orici- 
DaUy  revised  from  R.  8.,  pt^  3,  oh.  7,  tit.  6,  f  77;  L.  1860, 
eh.  225,  I  3. 

SrfgfWMW  .—Mandate  defined,  general  oonstruetlon 
L,  (  28a;  when  delivered  to  coroner,  county  L,  |i  197-190; 
■ervioe  of  proeess  by  incoming  and  outg^nng  sheriff, 
county  L,  1 195.  Liability  of  sheriff  for  not  returning 
mandate,  judiciary  1.,  |  758;  compelling  oflBicer  to  re- 
turn, driver  or  file  paper,  rules  of  civil  practice,  6. 

DtraettMM  to  shcniir.— Root  v.  Wagoner,  80  N.  Y.  19. 
Do^laM  V.  Habentro,  88  N.  Y.  611;  Qregg  v.  Murphy; 
73  Hun  389,  26  N.  Y.  8upp.  556;  Grouse  v.  Bailey,  2  St, 
Bep.  306;  Mickels  v.  Hart,  1  Den.  548;  Coming  v.  Southei^ 
land,  8  HiU  502. 

■rteDfton  of  ttme  far  return. — McQuin  v.  Bausher, 
52  App.  Div.  276.  65  N.  Y.  Supp.  382. 


FIlliW  retom.— Smith  v.  Qeraty,  58  Misc.  566,  109 
N.  YTSupp.  788. 

LtebllSy  of  sherlir.— Peck  v.  Tiffany.  2  N.  Y.  451. 
555;  Root  v.  Wagner.  30  N.  Y.  1,  19;  Cosine  v.  Walter, 
55  N.  Y.  304,  307;  Smith  v.  Smith.  60  N.  Y.  161.  164; 
Ansonia  Brass  Co.  v.  Babbitt,  74  N.  Y.  395;  Wefale  v. 
Connor,  83  N.  Y.  231,  236;  Dunham  v.  ReUly.  110  N.  Y. 
366,  373;  Dolson  v.  Saxton,  11  £[un  565:  Brookfield  v. 
Remsen,  1  Abb.  Dec.  2ia  Agent  of  creditor.  Farmen* 
Loan,  etc.,  Co.  v.  Walworth,  1  N.  Y.  483.  445. 

LteMUir  far  mcU  of  demity«~VandeibUt  v.  Rieb- 
mond  Tump.  Co.,  2  N.  Y.  479, 484;  People  v.  Schuyler,  4 
N.  Y.  173, 181;  Sheldon  v.  Payne,  7  N.  yT 453;  Wateibuxy 
V.  Westervelt,  9  N.  Y.  593,  604;  Edmunds  v.  Barton, 
31  N.  Y.  495;  Douglas  v.  Habexstro.  88  N.  Y.  611.  620: 
Connor  v.  Keese,  105  N.  Y.  643;  Flack  v.  Brasset,  158 
N.  Y.  621,  627;  Ross  v.  CampbeU,  19  Hun  615;  Van  Tassel 
V.  Van  Tassel.  31  Barb.  439;  Pond  v.  Leman,  45  Baib. 
152. 

LteblUty  of  eredltor.—Dyett  ^,  Hyman,  129  N.  Y. 
351,  355. 


§  103.  Trial  of  claim  of  title  to  property  seized  by  sheriff  under  a  mandate. 

Where  it  is  specially  prescribed  by  law  that  a  sheriff  must  or  may,  in  his  discretion,  impanel 
a  jury  to  try  the'validity  of  a  claim  of  title  to  or  of  the  right  of  possession  of  goods  or  effects 
adzed  by  him  by  virtue  of  a  mandate  in  an  action,  interposed  by  a  person  not  a  party  to  the 
action,  the  trial  must  be  conducted  in  the  following  manner,  except  as  otherwise  specially 
prescribed  by  law: 

1.  The  sheriff  from  time  to  time  must  notify  as  many  persons  to  attend  as  may  be  necessary 
to  form  a  jury  of  twelve  persons  qualified  to  serve  as  trial  jurors  in  the  county  cour'  of  the 
county,  or  in  the  city  and  county  of  New  York,  in  the  supreme  court,  to  try  the  validity  of  the 
claim. 

2.  Upon  the  trial,  witnesses  may  be  examined  in  behalf  of  the  claimant  and  of  the  party  at 
^ose  instance  the  property  claimed  was  taken  by  the  sheriff.  For  the  purpose  of  compelling 
a  witness  to  attend  and  testify,  the  sheriff,  upon  the  application  of  either  party  to  the  inqui- 
sition, must  issue  a  subpoena,  as  prescribed  in  section  four  hundred  and  six  of  this  act,  and 
with  like  effect  except  that  a  warrant  to  apprehend  or  commit  a  witness  in  a  case  specified  in 
such  section  may  be  issued  by  a  judge  of  the  court  in  which  the  action  is  brought  or  by  the 
twmty  judge. 
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3.  The  aherifif  or  under  sheriff  must  preside  upon  the  triaL  A  witness  produced  by  either 
party  must  be  sworn  by  the  presiding  officer  and  examined  orally  in  the  presence  of  the  juiry. 
A  witness  who  testifies  falsely  upon  such  an  examination  is  guilty  of  perjury  in  a  like  case  and 
is  pimishable  in  like  mamier  as  upon  the  trial  of  a  civil  action. 

Dcriftttton. — Code  civ.  proc.,  {  108.  as  am.  by  L.  1870,  if  2328  and  2330  relate  to  aheriff*a  \nry  in  inoompetenogr 

eh.  642,  L.  1805,  oh.  046;  oriciniklly  revised  from  R.  6..  eaae^ 

pt.  2,  oh.  6.  tit.  1,  H  10-12,  andoode of  proo..  1 216.    See  **mBl«*' what dMS not e»iistltate.— Montasnino t. 

•ode  oiv.  proo.,  f  657,  in  this  oonneotion.    Code  dr.  proc.,  Minolfi,  160  N.  Y.  Supp.  108. 

§  104.  Expenses  of  trial  of  claim  of  title  by  third  person. 

Upon  such  a  trial  there  are  no  costs;  but  the  fees  of  the  sheriff,  jurors  and  witnesses  mus^ 
be  taxed  by  a  judge  of  the  court  or  the  county  judge  of  the  county  and  must  be  paid  as  follows* 

1.  If  the  jury  by  their  verdict  find  the  title  or  the  right  of  possession  to  the  property  claimed 
to  be  in  the  -claimant,  by  the  party  at  whose  instance  the  property  was  taken  by  the  sheriff. 

2.  If  they  find  adversely  to  the  claimant  with  respect  to  all  the  property  claimed,  by  the 
claimant. 

3.  If  they  find  the  title  or  right  or  possession  to  only  a  part  of  the  property  claimed  to  be  in 
the  claimant,  each  party  must  pay  his  own  witnesses'  fees,  and  the  sheriff's  and  jurors'  fees 
must  be  paid,  one-half  by  each  party  to  the  inquistion. 

Beforo  notif3dng  the  jurors,  the  sheriff,  in  his  discretion,  may  require  each'of  the  parties  to 
the  controversy  to  deposit  with  him  such  reasonable  sum  as  may  be  necessary  to  cover  his 
legal  fees  and  the  jurors'  fees.  The  sheriff  must  return  to  each  party  the  balance  of  the  sum 
so  deposited  by  him,  after  deducting  his  fees  lawfully  chargeable  to  that  party,  as  prescribed 
in  this  section. 

Dcilftttloii.— Code  dv.  proo.,  1 109;  orisinaUy  revised  from  R.  8.,  pt.  2,  oh.  6,  tit.  1,  f  12. 


MISTAKES,  DEFECTS  AND  IRREGULARITIES 


Mistakes,  defects  and  iiregularities 


107.  OmiaiioDS  in  U^dric  »pp«UB^ 


112.  Supplriac  dflfenta  by  appQiUte  court. 

§  105.  Mistakes,  omissions,  defects  and  irregularities. 

At  any  eUge  of  any  action,  apeuial  proreeding  or  appeal,  a  mistake,  omlasion,  irregularity 
or  defect  may  Ije  corrected  or  supplied,  as  the  case  _may  be,  in  the  discretioa  of  the  court, 
with  or  without  terms,  or,  if  a.  substantial  right  of  any  party  shall  not  be  thereby  prejudiced, 
euch  mistake,  omission,  irregularity  or  {jefect  must  be  disregarded. 

Od.,  IM  A 


,  IM  App.  DiT.  2M,  120  N.  y.  Supp.  338;  Kally  t. 

Miotiul  ■  Rooun  CathoUo  Church,  148  App.  Dir.  757, 

:  N.  Y.  Supp.  328:  Eifhnua  v.  T^lor,  Sa  Hud  3ee. 

AmeDdnunl  br  NArM.^Loumbuiy  v,  Sherwood. 

53  App.  Div.  318.  S5  N.  Y.  Supp.  079;  Perry  v.  Lavhuoo, 

S3  App.  Div.  M,  81  N.  V.  Supp.  SS6:  Bvoum  v.  Williuu. 

ei  App.  Div.  461.  Se  N.  Y,  Supp.  S21;  Mysn  v.  BtowD. 

""  App.  Div.  858.  127  N.  Y.  Supp.  374;  Conwiy  ». 

ih-5l»Bonl  Co..  157  App,  Div,  481.  1*2  N,  Y.  Supp. 

Coaway  v.  Fuiifa-Staiford  Co..  171  App.  Div.  Wt. 

"  "  lupp,  S97:  Koipp  v.  Fowler.  26  Hun  MO:  ■.  o., 

i;  IJimem  County  Nut.  B»nk  v.  Lord.  33  Hod 

T.  LoDcwatl.  SI  Bud  144;  30  N.  Y.  Supp.  733; 

-■--'i.  81  Hun  178,  30  N.  Y.  Supp.  8"^ 

'-■"    ■-■  ' 1.— Abbott  V. 

_.  . aa0:8hirlolinei.      

68  App.  Oiv.  375,  74  Supp.  18S;  Duuis  v.  Buvody.  140 
App.  Div.  042,  125  N.  Y.  Supp.  707:  Smith  v.  Diuin. 
150  App.  Div.  571.  134  N.  Y.  Supp.  1097;  Steffs  v.  Htia- 
lar,  isff  App.  Div.  575,  141  N,  Y.  Supp.  684;  WaiU  v. 
MMnnaliUn  R.  Co..  10  Miao.  72,  30  14.  Y.  Supp.  S33: 
BulicM^  V,  Bacd*.  40  Hun  623;  Fint  Nat.  Bank  v.  CLarli. 
42  Hun  90;  Matt«  ot  Soul*.  M  Hun  Wl.  aSd.,  109  N.  Y. 


iSd.,  lai  N,  Y.  20S; 

102  M.  V.  Supp.  484:  Matter  of  KorpaliiuV 
IM  N.  Y.  Supp.  859;  Todd  v.  Soap  Aamci 
a.  100  Miao.  403,  167  N.  Y.  -Supp.  10 
W.  lOa  MiM.  599,  176  N.  Y,  Supp.  568. 

uenenl  ■»■»  conferrad. — Draper   v. 
dw.  406.  as  N.  Y.  Supp.  3A6 

Macntian.— Matt«  ol  Publin  Service  C< 
Ipp.  Div.  433,  155  N.  Y.  Supji.  950:  Li'  ' ' 


is'ta!  trading     A^- ^v-^l>63  N.Y.  Bupp.300:^(rmth)i 

oto.,  Co..  60  App.  Div.  3X1.  74  N,  Y.  Supp.  670:  Moonmr 

\U  live  iudg-     T.  Valanlina,  TO  Aw  Div.  41.  TB  N.  Y.  Supp.  60S:  Wil- 

defKU  or  CO     iianav.  Ne*York*QueanaCo.  R.Co„  0Tjljn>.  Div.  133, 

ilial  riilita  oE     SS  N.  Y.  Sum.  069;  Anaonia  Bian  ii  Copper  Co.  v.  Gar- 

laoh,  S  Mlao.  256.  28  N.  Y.  Supp.  546;  Manhattan  Rollinc 

iDth  sonteDcea     MUt  v.  Dellou,  03  Miv:.  48,  118  N.  Y.  Supp.  583:  Cohen 

ttie  Uoiuage     V.  Peraky.  110  Miao.  24,  I7B  V,  Y.  Supp.  Bll;  Cramar  v. 

Lovdov,  41  Hun  581;  Madara  v.  Whallon,  74  Hud  3T2,  28 

N.  Y.  Supp.  B14. 

LMbac— Nathan  v.  Woolvarton.  149  App.  Div.  791, 
134  N,  Y.  Supp.  46S:  Williami  Ennneerioc  *  Coat. 
Co.  V.  City  of  New  York,  150  App.  rav!  876,  ISJ  N.  Y. 
Bupp.  778:  Corduai  v.  Raniaani.  154  N.  Y.  Supp.  560. 

BallelaDej  sf  upHcmttoa.— Saoduaky  v.  Erie  R.  E. 
Co.,  01  MiMi.  87,  153  N.  Y.  Supp.  812;  dSpwU  v.  Parker 
or  irrcxu-     Pm  Co..  141  N.  Y.  Bupp.  2S1. 

AnwDdmeat  at  tAL— ao6skl  v.  Bscksr'i  Anilina 
:23:  Giltlc  k  Chamical  Worka.  IS2  App.  tHv.  410.  182  N.  Y.  Supp. 
Supp.  839,  601;  Strout  Fann  Asaney  v.  Oladatona,  190  App.  Div. 
MiH.  411,  68,  179  N.  Y.  Supp.  350:  Tabaohniok  A  Co.  v.  Luide  Co.. 
1  MiK.  Sn,  IS8App.  Div.  167.  IT6N.  Y.  Supp.  610;  VanFlaatv.  Nov 
n  of  Amer-     Era  Conatmetion  Co.,  142  Asp.  Div.  S17.  127  N.  Y.  Supp. 

Giffon!  V.     19;  Bonny  v.  City  of  New  York.  158  App.  "'      "' 

N.  Y,  Supp.  8;  Marka  v.  Herbert  k  Co.,  IF 


l7Miw; 


Ipp.  Div.  S5.  ITS  N.  Y.  Sup 


i":  M^LIi'  v"nal'inj 


'  City  ot  New  York,  88  N 
92N.  Y.  20B:KincT.  Bai 
A  Pub.  Aaan.  vrAUiay  Si 


NY. 


I.,   of 


a.  107  N.  Y.  845:  Sun  Printiu 


Bupp.   3-.. .    ._-„ , „- 

_,,. — ,   —  N,  V.  Supp.  180:  FrcBland  v.     A  In)DCo.,TMiai].630,  2SN.  Y.3upp.34,Bird.,  162  N.  Y. 

inoiiya  Heiahta  R.  Co.,  54  App.  Div.  00,  OS,  50  .M.  V,  619;  Amaiiean  Book  Co.  v.  Vatwn.  24  Miao.  5Z4.  53 
tupp.331:Thniv.  Boyt,37App.  Div,  621.  seN.  Y.Supp.  N.  Y.  Supp.  0T4:  Bhaw  v.  Bryant,  85  Hun  57,  IB  N.  Y. 
/H:  MaUer  v.  City  ol  Philadelphia.  113  App.  Div.  02.  90  Supp.  8lS;Oin  v.  .Atna  Live  Stock  Ina.  Co..  82  Hun363. 
"  "  ~  -1;  WashinitoD  Lfe  Ina.  Co,  v,  Scott,  119     31  N.  Y.  Supp.  4S£:  Lavdla  v.  Skelly.  24  Hun  642,  afld. 

..—i.         I  _    ..  Wood,  14  Hun  18;  Doutfh"  T. 

X  V.  Van  Bunn.  >T  Hun  Kt; 
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b  Buk  T.  Pufcar,  IS  N.  Y.  Soup.  7: 
IS  Bov.  Pr.  3SS. 

'  'i  nnm|l«liil — Rau 

pElUtns  dinnd.— Du&is  v. 
42.  IMN.  Y.  Sup]    —  "---■- 

800.  IW  N.  ' 


M  Mse.  S4S.  IZS  N.  Y.  SuDP 


Jordv. 


..  797;  Pam 

■   "upp.  K 

DiT.  i; 


BuDody,  140  App.  Dir.  6*2. 

V.  Ortnudar,  144  Am.  EHt. 

QutinialiBlki  r.  GnuT  Trunk  R.  Co.,  14S  ^>p. 
ua  N,  Y.  Supp,  109;  Kilt  Lumber  Co.  v,  Dup 
App.  Dir.  400,  134  N.  Y.  Supp.  1098. 

Sonunoiu^-WahUuth    y.    Nitioiul    Biport 
B7  Muo.  137,  107  N.  Y.  Supp,  540;  Spnihii  v.  Bir 


Wi'SiSTB 


Cobb,lSeApp.  Div.  177.  17SN.Y. 
^■tkluu).  7  Hue.  SIS,  27  N.  Y.  Supp. 
Ditt.  T>L  Co..  13  MiB.  88,  (Q, 
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N.  Y.  Supp.  570;  MUler  v.  W.  K.  Jahn  Co..  104  Misc.  370,  Hatch,  149  App.  Div.  603,  133  N.  Y.  Supp.  1068;  PoMier 

172  N.  YVSupp.  219;  Kelley  v.  Ward,  149  App.  Div.  443.  v.  Roaenberg,  152  App.  Div.  249,  187  NT  Y.  Supp.  1084; 

134  N.  Y.  Supp.  451;  Oitler  v.  Allavena.  165  App.  Div.  Colwell  Lead  Ck>.  v.  Home  Title  Ins.  Ck>..  No.  1.  154  App. 

422,  150  K.  Y.  Supp.  790:  Manhattan  CommexdalO).  v.  Div.  92.  138  N.  Y.  Supp.   744;  Schoellkopf  v.  Onmeiss. 

Lsauchtenbeig  Co.,  77  Misc.  565,  138  N.  Y.  Supp.  168;  11  Misc.  253.  32  N.  Y.  Supp.  736;  Muller  v.  aty  of 

Frank  v.  Gruber.  88  Misc.  297.  150  N.  Y.  Supp.  664;  Philadelphia,  49  Misc.  322.  99  I^.  Y.  Supp.  194.  affd..  118 

Buckley  ▼.  Sharps.  114  Misc.  206,  186  N.  Y.  Supp.  327;  App,  Div.  910.  103  N.  Y.  Supp.  1135;  Bradley  v.  Shafer, 

Beinboth  v.  Ederheimer.  134  N.  Y.  Supp.  16;  Lobeits  v.  64  Hun  428.  19  N.  Y.  Supp.  640;  Schmitt  v.  NaUonal  Life 

lisBberger  Co..  157  N.  Y.  Supp.  117.  Assn..  84  Hun  128.  32  N.  Y.  Supp.  513:  (Dongrecation 

Dcfeeli  In  alBdmTllB.r-Jurat.    Fawoett  v.  Vary,  59  Rodeph  Sholom  v.  Bradley  Contracting  Co.,  159  N.  Y. 

N.  Y.  597.    Name  of  deponent.    Taylor  v.  Troaooso,  76  Supp.  70. 

K.  Y.  599;  People  ex  rel.  Kenyon  v.  Sutherland,  81  N.  Y.  Other  mis iakm  ■— Bohlen  v.  Metropolitan  Elevated 

1.    Title  of  action.    People  ex  rel.  Watkins  v.  Board  of  R.  Co..  121  N.  Y.  546;  Matter  of  Kimball.  155  N.  Y.  62; 

GenvaaKia.  25  Misc.  444.  55  N.  Y.  Supp.  712;  Lamkin  v.  Fawoett  v.  Vary,  59  N.  Y.  597;  Cauohois  v.  Proctor.  1 

()ppenheim,  86  Hun  27,  33  N.  Y.  Supp.  367.    Title  of  App.  Div.  16,  36  N.  Y.  Supp.  957;  Lowenstein  v.  Lombard, 

affidavit.    Chickman  v.  Chickman,  1  N.  Y.  611.    Venue.  Ayres  A  Co.,  2  App.  Div.  610.  38  N.  Y.  Supp.  33;  Webber 

Fsople  ex  rel.  Crawford  v.  De  Camp.  12  Hun  378.  v.  Reynolds,  32  App.  Div.  248.  52  N.  Y.  Supp.  1007; 

GUendar  onctloe.— Ziegler  v.  Trenkman.  31  App.  Cruikshank  v.  Cruikshank.  38  App.  Div.  580,  56  N.  Y. 

Div.  305,  52  N.  Y.  Supp.  613;  Tatum  v.  Farson.  167  App.  Supp.  699;  Boynton  v.  Sprague.  100  App.  Div.  443,  91 

Div.  581.  152  N.  Y.  Supp.  817;  Guaranty  Trust  0>.  v.  N.  Y.  Supp.  839;  Lonas  v.  Myers,  98  Misc.  476,  163 

flehmidt,  187  App.  Div.  561.  175  N.  Y.  Supp.  696;  Evans  N.  Y.  Supp.  390;  Tobin  v.  Gary,  34  Hun  431;  Walker  v. 

V.  Ofaastead.  31  Misc.  692.  66  N.  Y.  Supp.  63;  Woollett  v.  Isaacs.  36  Hun  233;  Buhl  v.  Ball.  41  Hun  61. 

teamen's  Bank  for  Savings,  36  Mi«).  494,  73  N.  Y.  Supp.  Ternu  lmpoMd«— Zeisder  v.  Trenkman,  31  App.  Div. 

10O5.  305.  52  N.  Y.  Supp.  613TFeople  ex  rel.  N.  Y.  C.  A  H.  R. 

Notice  of  triaL— De  Suret  v.  NUes.  156  N.  Y.  Supp.  R.  R.  0>.  v.  Feitner.  58  App.  Div.  343.  68  N.  Y.  Supp. 

164.  1058;  Mooney  v.  Valentine.  79  App.  Div.  41,  79  N.  Y. 

Order  fisr  eimnrinoiion  of  porir  before  trial.—  Supp.  698;  Meeks  v.  Meeks.  79  App.  Div.  49.  79  N.  Y. 

Pklumbo  V.  L'Araldo  Italiano  Pub.  Co.,  150  App.  Div.  Supp.  718;  Lindblad  v.  Lynde.  81  App.  Div.  603.  81  N.  Y. 

221. 134  N.  Y.  Supp.  656;  Muller  v.  City  of  PhUadelphia,  Supp.  351 ;  Perry  v.  Levenaon.  82  App.  Div.  94,  81  N.  Y. 

56  Misc.  80.  104  N.  Y.  Supp.  782.  Supp.  586,  affd..  178  N.  Y.  559;  Wood  v.  N.  Y.  C.  A  H.  R. 

Order    of  p«Mlestlon.~Mishkind-Feinberg    Realty  R.  R.  Co.,  100  App.  Div.  226,  91  N.  Y.  Supp.  788;  Palaup 

Co.  V.  Sidonky.  189  N.  Y.  402,  affd.,  Ill  App.  Div.  578,  v.  Degnon<McLean  Contracting  Co..  116  App.  Div.  172. 

96  N.  Y.  Supp.  1138.  100  N.  Y.  Supp.  681;  Lord  4  Taylor  v.  Hatch.  149  App. 

VModeMne  Of  neehaale's  Uen^— Douglass  v.  CarUn  Div.  603,  l.^N.  Y.  Supp.  1068;  Pomeroy  Ck».  v.  WeOs 
CoBstraotion  Co.,  149  App.  Div.  856,  134  N.  Y.  Supp.  Brothers  Co..  149  App.  Div.  673.  134  N.  Y._  Supp.  353; 
709;  Kalt  Lymber  Co.  v.  Dupignac,  150  App.  Div.  400,  Williams  Engineering  A  ClSont.  O).  v.  City  of  N.  Y.,  150 
134  N.  Y.  Supp.  1008;  Bchults  v.  Teichman  Engineering  A  App.  Div.  676,  135  N.  Y.  Supp.  778;  United  States  Drain- 
Const,  Co.,  79  Misc.  357,  140  N.  Y.  Supp.  429.  age  A  Irrigation  Co.  v.  Lucas.  156  App.  Div.  49,  141  N.  Y. 

Mvorce.— -Beauley  v.  Beauley  (1921),  199  App.  Div.  Supp.  50;  Smith  v.  Luckonbach.  158  App.  Div.  485.  143 

280.  N.  Y.  Supp.  592;  Ensanian  v.  New  York  Central,  etc.,  R. 

■gpleftn.~Thom  v.  Usanis.  39  App.  Div.  508.  57  Co..  169  App.  Div.  842.  155  N.  Y.  Supp.  721;  O'Beime 

N.  YTSuppL  279:  Sun  Printing  4  Pub.  Assn.  v.  Abbey  v.  Kelly,  68  Miso.  134.  124  N.  Y.  Supp.  948;  M»wh  v. 

Salt  Co.,  62  App.  Div.  54,  70  NTY.  Supp.  871;  Goldstein  v.  MoNair,  40  Hun  216;  Cramer  v.  Lovejoy,  41  Hun  581 1 

Shapiro.  85  App.  Div.  83,  82  Supp.  1038.  Van  Allen  v.  Gordon.  92  Hun  500.  36  N.  Y.  Supp.  987. 

§  106.  Error  m  ruling  of  trial  court 

Upon  a  motion  for  a  new  trial  or  upon  appeal,  an  error  in  a  ruling  of  the  trial  court  must  be 
ifisr^garded  if  a  substantial  right  of  any  party  shall  not  thereby  be  affected. 

DvHstiOB. — New.    See  code  civ.  proo.,  {  1003,  last  Mason  v.  Weddenpoon.  43  Hun  20;  Parks  v.  Andrews.  59 

part  of  seooitd  sentence.  Hun  391, 10  N.  Y.  Supp.  344;  Haskell  v.  Northern  Adiron- 

1HH«K»rAliig  erron.— Smith  v.  Lapham,  87  N.  Y.  dack  R.  Co.,  74  Hun  380,  26  N.  Y.  Supp.  595:  Palmer  v. 

aai;  Learned  v.  TUlotson.  97  N.  Y.  1;  Smith  v.  Balcom.  N.  Y.  &  L.  C.  Transportation  Co.,  t6  Hun  181.  27  N.  Y . 

46  App.  Div.  632.  61  N.  Y.  Supp.  777;  Wendell  v.  Hirt,  39  Supp.  561. 
Hon  382;  Wilcox  v.  Onondaga  Co.  Sav.  Bank.  40  Hun  297; 


$  107.  Omissions  in  taking  appeals. 

Where  sat  appellant,  seasonably  and  in  good  faith,  serves  a  notice  of  appeal,  either  upon 
the  clerk  or  upon  the  adverse  party,  or  his  attorney,  but  omits,  through  mistake,  inadver- 
^nee  or  excusable  neglect,  to  serve  it  upon  the  other,  or  to  do  any  other  act  necessary  to 
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perfect  the  appeal  or  to  stay  the  execution  of  the  judgment  or  order  appealed  from;  the  court, 
in  or  to  which  the  appeal  is  taken,  upon  proof,  by  affidavit,  of  the  facts,  may  permit,  in  its 
discretion,  the  omission  to  be  supplied,  or  an  amendment  to  be  oLade,  upon  such  terms  as 
justice  requires. 

]>eriTfttloii.—Code  civ.  proc..  (  1308;  orismally  te-  546;  Waldo  t.  Sdimklt,  200  N.  Y.  100.  affg,  130  App.  Div. 

viaed  from  code  of  proc..  (  827,  last  sentenoe.  689, 124  N.  Y.  Supp.  189;  Matter  of  Marks,  128  App.  IXr. 

Eeferencc.— Court  cannot  extend  time  to  appeal,  or  775,  118  N.  Y.  Supp.  104;  Waldo  v.  Schmidt.  139  App. 

allow  appeal  after  expiration  of  time.  C.  P.  A^  I  99.  Div.  589. 124  N.  Y.  Supp.  189;  Voee  ▼.  Conklinc  150  Apn. 

Aj»aaiUon.~OdeU  V.  McGrath,  lOApp.  Div.  103,45  Div.  201.  144  N.  Y.  Supp.  1;  Clapp  v.  Sternslana.  & 

N.  Y.  Supp.  119;  People  v.  Green,  137  App.  Div.  763.  Misc.  641,  52  N.  Y.  Supp.  156;  Piper  t.  Van  Buren.  27 

122  N.  Y.  Supp.  571;  Roberts  v.  David.  12  Hun  394;  Hun  884;  Peterson  v.  McCunn,  38  Hun  531;  Richards  ▼. 

McKinstry  v.  Sahler,  17  Hun  136;  Ekbidge  v.  Underbill,  Bzioe.  3  N.  Y.  Supp.  941.  16  Civ.  Proc  R^.  398:  Brirant 

17  Hun  241.  v.  Bryant.  4  Abb.  N.  S.  138;  Irvin  v.  Muix,  18  How.  Pr. 


Failure  to  gtve  vndcrtekliif.— Architectural  Iron  409;  Fiy  v.  Bennett.  16  How.  Pr.  385. 
~       tlyn.  85  Tl.  Y.  652;  Nelson  v.         Scrrfee     -        -        -  -      - 

11  v.  Tunnicliir,  227  N.  Y.  App.  Div. 

pp.  Div.  131,  47  N.  Y.  York.  79  App 

SuTO3.  899;  Matter  of  Darrach.  3  N.  Y.  Supp.  283;  Brooks  N.  Y.  293;  Smith  v.  Havens  Relief  Soc..  115  App.  Div.  185, 


Works  V.  City  of  Brooklyn,  85  N.  Y.  652;  Nelson  v.  aciiRC  of  iMtlee  of  appeal.— Cooper  v.  Cooper.  76 
Tenney,  113  N.  Y.  616;  Campbell  v.  TunnicUir,  227  N.  Y.  App.  Div.  221.  78  N.  Y.  Supp.  397;  Hail  v.  City  of  New 
623;  Guilfoyle  v.  Pierce.  22  App.  Div.  131,  47  N.  Y.     York.  79  App.  Div.  102.  79  N.  Y.  Supp.  979,  rood..  176 


V.  fllkins.  27  N.  Y.  Supp.  918,  57  St.  Rep.  564;  Mills  v.  100  N.  Y.  Supp.  1032:  People  ex  reL  Collins  v.  Ahem.  136 

Thursby,  11  How.  Pr.  129.  App.  Div.  452.  120  N.  Y.  Supp.  980;  West  v.  Plaoe.  80 

AmendmeBtB    as    matter   af  eoarse. — ^Travis    v.  Hun  255.  30  N.  Y.  Supp.  14;  Hubbell  v.  Syracuse  Iron 

Travis.  48  Hun  343.  1  N.  Y.  Supp.  357.  Works.  28  Abb.  N.  C.  380. 

AmendineBt  of  noMee. — Lavelle  v.  SkeUy,  90  N.  Y. 

§  108.  Relief  against  default  judgments  and  orders. 

The  court,  in  its  discretion,  and  upon  such  tenns  as  justice  requires,  at  any  time  within 
one  year  after  notice  thereof,  may  relieve  a  party  from  a  judgment,  order  or  other  proceed- 
ing, taken  against  him  through  his  mistake,  inadvertence,  surprise  or  excusable  neglect. 

Derivation. — Code   civ.    proc.,   {  724.     Latter  part  can  Caibonating,  etc..  Apparatus.  5  App.  Div.  621.  39 

omitted  as  covered  by  general  section  on  mistakes  and  N.  Y.  Supp.  78;Tborbumv.  Gates.  177  App.  Div.474. 164 

omissions.     (  724  originally  revised  from  code  of  proc..  N.  Y.  Supp.  307:  Hartinn  v.  Nagle.  11  Miso.  449.  82 

I  174.  N.  Y.  Supp.  220;  Henry  Huber  Co.  v.  Sales,  12  Misc.  548, 

Kercffenccs.— Enlargement  of  time.  C.  P.  A.,  §98;  34  N.  Y.  Supp.  17;  GoU  v.  Hutchinson,  26  Misc.  1,  55 

extension  unauthorised  in  certain  cases.  Id..  |  99.    Vacat-  N.  Y.  Supp.  575;  Rottenbetg  v.  Stajer.  28  Misc.  442.  59 

ing  judgment  for  irregularity  or  exror.  Id..  {§  521-529.  N.  Y.  Supp.  192;  Heiliger  v.  Hitter,  78  Misc.  264,  138 

Errors  which  may  be  corrected.  Id.,  |  105.  N.  Y.  Supp.  212;  Miller  v.  Samson.  84  Misc.  412.  164 

Not  affected  by  code  cl?.  proe.,  i  1774.— Wood  v.  N.  Y.  Supp.  182;  Pratt  v.  Fay.  97  Misc.  434.  161  N.  Y. 

Wood.  141  N.  Y.  Supp.  929.  Supp.  412;  Michaelson  v.  Spies.  83  Hun  509.  32  N.  Y. 

AppllcatlOB.— Herpe  v.  Herpe.  225  N.  Y.  323;  Matter  Supp.  17;  Arnold  v.  Norfolk  A  N.  B.  Hosiery  Co.,  19 

of  City  of  Buffalo,  78  N.  Y.  362:  in  re  Blackwell,  48  App.  N.  Y.  Supp.  957;  Henderson  v.  Savage.  46  N.  Y.  Supp. 

Div.  230.  62  N.  Y.  Supp.  793;  Fox  v.  Fox.  143  App.  Div.  221;  J.  Liebling  Furriers*  Supply  Co..  Inc.,  v.  Cohn.  155 

483.  127  N.  Y.  Supp.  989;  Feist  v.  Third  Ave  R.  Co..  13  N.  Y.  Supp.  120:  Reiter  v.  MUler.  155  N.  Y.  Supp.  307; 

Misc.  240,  34  N.  Y.  Supp.  57;  Barrow  v.  Feist,  51  Miso.  Kamen  Contracting  Co.  v.  Carretta.  161  N.  Y.  Supp.  211; 

589.  101  N.  Y.  Supp.  72;  Matter  of  Willcox,  63  Misc.  16,  Imperial  Auto  Touring  A  Taxicab  Co.  v.  Dickenson.  161 

116  N.  Y.  Supp.  151.  N.  Y.  Supp.  852;  Abelou  v.  Bradley  Contracting  Co..  162 

Inherent  power  of  eonrt.— Dinsmore  v.  Adams.  66  N.  Y.  Supp.  129;  ZarembowiU  v.  Wacks.  162  N.  Y.  Supp. 

N.  Y.  618;  Hatch  v.  Cential  Nat.  Bank,  78  N.  Y.  487;  664. 

Vanderbilt  v.  Schreyer,  81  N.  Y.  646;  Ladd  v.  Stevenson,  Terms. — ^In  re  Bradner,  87  N.  Y.  171;  Knowles  v. 

112  N.  Y.  325;  Furman  v.  Furman.  153  N.  Y.  309;  Clark  liohtenstein,  33  App.  Div.  605.  54  N.  Y.  Supp.  49;  Oood- 

V.  Scovill.  198  N.  Y.  279.  revg.  133  App.  Div.  821.  118  nesB  v.  Met.  St.  Ry.  Co..  49  App.  Div.  76,  63  N.  Y.  Supp. 

N.  Y.  Supp.  235;  Donnelly  v.  McArdle,  14  App.  Div.  217,  476;  Fuchs  A  Lang  Mfg.  Co.  v.  Springer  A  Welty  Co.,  15 

43  N.  Y.  Supp.  560;  Cooper  v.  Cooper,  51  App.  Div.  595.  Misc.  443,  37  N.  Y.  Supp.  24;  PublisherB*  Printing  Co.  v. 

64  N.  Y.  Supp.  901;  Weston  v.  Citisens'  Nat.  Bank,  88  Oillen  Printing  Co..  15  Misc.  464.  37  N.  Y.  Supp.   198,. 

App.  Div.  380,  84  N.  Y.  Supp.  743;  Matter  of  Wiltaie  A  revd..  16  Misc.  558.  38  N,  Y.  Supp.  784:  MoCarty  v.  Al- 

Fromer,  5  Misc.  105,  25  N.  Y.  Supp.  733;  McCloud  v.  tonwood  Stock  Farm,  68  Hun  561,  22  N.  Y.  Supp.  1091; 


V.  Hitch,  66  Hun  401,  21  N.  Y.  Supp.  395;  Julien  v.  Wool-  London  Assur.  Co..  60  N.  Y.  Supp.  855;  De  Marco  y. 
sey,  87  Hun  326,  34  N.  Y.  Supp.  321.  affd.,  147  N.  Y.  Mars.  64  N.  Y.  Supp.  768:  Schoeller  v.  Scfaoeller.  161 
722;  Fortunato  v.  Mayor,  21  N.  Y.  Sura.  963;  Diets  v.     N.  Y.  Supp.  399. 


Fansh,  43  N.  Y.  Supp.  87;  Matter  of  Ck>mmissioners  of  Jndfmcnt,  when  opened.— Shaw  v.  City  of  New 

Palisades  Interstate  Park,  216  N.  Y.  104.  Yoric.  59  App.  Div.  568,  69  N.  Y.  Supp.  660;  Tiedemann  t. 

Openint  deCault.— In  general.    Lawson  v.  Hilton.  89  Dry  Dock,  ete.,  Co..  62  App.  Div.  611, 70  N.  Y.  Supp.  819; 

App.  Div.  303,  85  N.  Y.  Supp.  863;  Iron  Clad  Mfg.  Co.  v.  Gideon  v.  Dwyer .  17  Misc.  283.  40  N.  Y.  Supp.  1058» 

Steffen.  1 14  App.  Div.  792, 100  N.  Y.  Supp.  196;  Worth  v.  affd..  7  App.  Div.  608,  41  N.  Y.  Supp.  1116.  affd..  12  App. 

Moore  Blind  Stitcher  A  Overseamer  Co..  125  App.  Div.  Div.  629.  42  N.  Y.  Supp.  1125;  Cahlll  v.  Hilton.  81  Him 

211.  109  N.  Y.  Supp.  116;  Prager  v.  Beardsley.  133  App.  114.  affd.,  96  N.  Y.  675. 

Div.  592.  118  N.  Y.  Supp.  232;  Jospe  v.  Lighte.  22  Misc.  ladcment,  wlien  not  opened.— Hetpe  v.  Herpe.  22& 

146.  48  N.  Y.  Supp.  645;  Koerkle  v.  Pangbum.  33  Misc.  N.  Y.  323;  Beebe  v.  Richmond  Light,  etc..  Co..  6  App. 

476. 67  N.  Y.  Supp.  898:  Dewey  v.  Morris,  108  Misc.  407.  Div.  187,  40  N.  Y.  Supp.  1018;  Lang  v.  Weisner.  8  App. 

178  N.  Y.  Supp.  372;  Gude  v.  Noblett.  112  Misc.  219.  Div.  619.  40  N.  Y.  Supp.  1118;  Eyring  v.  Hercules  Land 

183  N.  Y.  Supp.  42;  Mack  v.  Hines.  112  Misc.  381,  184  Co.»  9  App.  Div.  306.  41  N.  Y.  Supp.  191;  HuU  v.  Cana- 

N.  Y.  Supp.  152;  Matter  of  One  Hundred  Sixty-third  St..  daigua  EI.  light  Co..  55  App.  Div.  419,  66  N.  Y.  Supp. 

61  Hun  365.  16  N.  Y.  Supp.   120;  Smith  v.  Weston.  81  865;  Hohnan  v.  Goslin,  63  App.  Div.  204.  71  N.  Y.  Supp. 

Hun  87.  30  N.  Y.  Supp.  649.  197;  Davis  v.  Sak>mon.  25  Misc.  695.  56  N.  Y.  Snpp.  80; 

General  rules  and  prlnelples. — Allen  v.  Fowler  A  Gold  v.  Hutchinson.  26  Misc.  1.  55  N.  Y.  Supp.  575; 

Wells  Co..  45  App.  Div.  606,  61  N.  Y.  Supp.  325;  Csatlos  Dunham    v.  Ringrose,   72  (Hun  300,    25  N.  Y.  Supp. 

V.  Metropolitan  6t.  Ry.  Co..  67  App.  Div.  459.  73  N.  Y.  454. 

Supp.  981;  Hopkins  v.  Meyer.  76  App.  Div.  365.  78  N.  Y.  Laches.— Lavalle  v.  Skelhr,  9Q  N.  Y.  546;  Com  Ex* 

Supp.  459;  iMcKeon  v.  Kellard,  6  Misc.  31,  26  N.  Y.  change  Bank  of  Chicago  v.  B^e,  119  N.  Y.  414;  DonaeUy 

Supp.  72;  Baridn  v.  Rosenbach.  25  Misc.  780,  55  N.  Y.  v.  McArdle,  14  App.  Div.  217,  43  N.  Y.  Supp.  560;  Maeo 

Supp.  628;  Morris  v.  Kahn.  31  Misc.  25.  62  N.  Y.  Supp.  v.  Mace.  24  App.  IMv.  291,  48  N.  Y.  Supp.  831;  Abbott 

1040;  Godson  v.  Taussig.  32  Misc.  712. 65  N.  Y.  Supp.  716;  v.  Bk>hm,  54  App.  Div.  422. 66  N.  Y.  Supp.  838;  Atkinson 

Leffler  v.  Beck,  32  Misc.  776.  66  N.  Y.  Supp.  479;  Conant  v.  Abraham.  78  App.  Div.  498.  79  N.  Y.  Supp.  680; 

V.  American  Rubber  lire  Co..  37  Misc.  129,  74  N.  Y.  Deagan  v.  King,  83  App.  Div.  428,  82  N.  Y.  Supp.  422; 

Supp.  400;  Miller  v.  Samson.  84  Misc.  412.  146  N.  Y.  Lornng  v.  Eisenberg.  6  Misc.  858,  26  N.  Y.  Supp.  750,. 

Supp.  132;  Keatingv.  Hayei.  78  Hun  599.  29  N.  Y.  Supp.  revd.,  5  Misc.  590,  25  N.  Y.  Supp.  752;_Me9uhaa  v.. 


a 
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Martin,  24  Mise.  211^  N.  Y.  Supp.  MO;  Biahopv.  FoUer  88  App.  Div.  i28,  83  N.  Y.  Bupp.  422;  Hydniilie  Power 

34  Miao.  813,  68  N.  Y.  Supp.  1131;  lAvallo  ▼.  Skelly,  27,  Co.  ▼.  Pettebone-Cataraot  Paper  Co.,  194  App.  Div.  819. 

Hon  643,  affd.,  90  N.  Y.  846;  Ffpor  v.  Van  Bai«n,  24  86  N.  Y.  Supp.  1;  Coy  ▼.  Martin.  34  Misc.  211,  53  N.  Y.l 

Him  384;  Mayer  t.  Mallon,  86  Hun  460,  32  N.  Y.  Supp.  Supp.  540;  Matter  of  Fuller  v.  Brown,  35  Hun  162;  Flaheir 

880;  Halnea  ▼.  Pattaraon,  87  Hun  109,  83  N.  Y.  Suppb  r.  Dougherty,  42  Hun  167;  Manhattan  Ry.  Co.  v.  Btroub. 

841.  affd.,  147  N.  Y.  702;  Heath  v.  New  York  BuUdfas  68  Hun  90, 22  N.  Y.  Supp.  602;  Fifth  Ave.  Bank  ▼.  Parker. 

Loan  Co.,  91  Hun  17u,  36  N.  Y.  Supp.  213;  Fry  v.  Ben-  15  N.  Y.  Supp.  784. 

natt.  16  How.  385;  Hood  v.  Hodd,  5  Dem.  50.  M odlflcsoon  «r  ptoadliin  by  cooMnt  la  Mndlng  on 


liiMilarttlea  eenreeted.— Van  Voaat  v.  Cuahins,  32     npp«a.— Montague  t.  Hotel  Gotham  Co..  149  App.  Div. 
App.  DiT.  116, 52  N.  Y.  Sura.  934;  O'Connor  v.  Walah,  83 
App.  Div.  179,  82  N.  Y.  Supp.  499;  Deagan  v.  King, 


§  109.  Mistake,  defect  or  irregularity  as  affecting  judgment. 

In  a  court  of  record,  where  a  verdict,  report  or  decision  has  been  rendered,  the  judgment 
shall  not  be  stayed,  nor  shall  any  judgment  of  a  court  of  record  be  impured  or  affected,  by 
reason  of  either  <^  the  following  imperfections,  omissions,  defects,  matters  or  things,  in  the 
process,  pleadings  or  other  proceedings: 

1.  For  want  of  a  summons  or  other  writ. 

2.  For  any  fault  or  defect  in  process,  or  for  misconceiving  a  process,  or  awarding  it  to  a 
wrong  officer. 

3.  For  an  imperfect  or  insufficient  return  of  a  sheriff  or  other  officer,  or  because  an  officer 
has  not  subscribed  a  return  actually  made  by  him. 

4.  For  a  variance  between  the  summons  and  complaint. 

5.  For  a  mispleading  or  insufficient  pleading. 

6.  For  want  of  a  warrant  of  attorney  by  either  party. 

7.  For  the  appearance,  by  attorney,  of  an  infant  party,  if  the  verdict,  report  or  decision,  or 
the  judgment  is  in  his  favor. 

8.  For  omitting  to  all^e  any  matter  without  proof  of  which  the  verdict,  report  or  decision 
ought  not  to  have  been  rendered. 

9.  For  a  mistake  in  the  name  of  a  party  or  other  person;  or  in  a  sum  of  money;  or  in  the 
description  of  property;  or  in  reciting  or  stating  a  day,  month  or  year;  where  the  correct  name, 
sum,  description  or  date,  has  been  once  rightly  stated,  in  any  of  the  pleadings  or  other  pro- 
ceedings. 

10.  For  a  mistake  in  the  name  of  a  juror  or  officer. 

11.  For  an  informality  in  entering  judgment  or  making  up  the  judgment-roll. 

12.  For  an  omission  on  the  part  of  a  referee  to  be  sworn;  or  for  any  other  default  or  negli* 
gence  of  the  clerk  or  any  other  officer  of  the  court  or  of  a  party,  his  attorney  or  counsel,  by 
which  the  adverse  party  has  not  been  prejudiced. 

Each  of  the  omissions,  imperfections,  defects. and  variances  specified  in  this  section,  and 
any  other  of  like  nature,  not  being  against  the  right  and  justice  of  the  matter,  and  not  altering 
the  issue  between  the  parties,  or  the  trial,  must  be  supplied  when  necessary,  and  the  proceed- 
ing amended,  by  the  court  wherein  the  judgment  is  rendered  or  by  an  appellate  court. 

DerlvsUoB.— All  except  laat  lentence  ia  code  civ.  proc.,  Insulllelcnt  return  of  conateble.— Sloan  v.  Diok^y , 

1 721.  as  am.  by  L.  1879,  oh.  642.    Last  aentenoe  is  code  68  Miao.  593,  124  N.  Y.  Supp.  609. 

fir.  proc.,  ft  722.     Reference  to  "jeofail"  omitted  aa  Varlniice  between  nleMUiic  and  proof. — ^Drexel  ▼. 

obeolete.    |  722  has  been  retained  because  it  appHea  after  Peaae,  13  N.  Y.  Supp.  774, 37  St.  Rep.  66,  affd.,  129  N.  Y. 

Judgment  and  ia  not  limited  in  ita  terms  as  to  tune.    The  96.    Contra  Elting  v.  Dayton,  17  N.  Y.  Supp.  849,  43 

ooneetaon  here  micht  be  made  after  the  action  itself  St.  Rep.  863. 

was  completed.  Varlnnee  between  eomplaint  and  f erdlct. — Sohults 


Code  av.  proc.,  f  725.  is  omitted  as  covered  as  to  amend-     v.  Third  Ave.  R.  Co.,  89  N.  Y.  242. 
meat  after  a  Judgment  by  subd.  3  of  1 721,  which  has  been        iDsnfllelentilleadlBC.— White  v.  Spencer,  14  N.  Y. 
retained  and  as  to  amendment  before  judgment,  by  the     247;  Cohu  v.  Husson,  113  N.  Y.  662;  McLaughlin  ▼. 


leneial  rule  on  mistakes  and  defects  at  any  stage  of  the  Webster,  141  N.  Y.  76;  County  of  Steuben  v.  Wood,  24 
-TV       .  _.  _ .„    j^..  _ 

_  UPP- 

ft  727  has  been  transferred  to  penal  law  by  L.  1920,  oh.  567.  Clews,  46  N.  Y.  Supp.  330,  affd.,  84  N.  Y.  676. 


tects  at  anv  stage  of  tne     weoster,  I4i  n.  x.  7o;  uounty  oi  di 
action,  ft  728  has  been  omitted  as  covered  by  the  general     App.  Div.  442,  48  N.  Y.  Supp.  471;  Frankfurter  v.  Home 
Metkm  on  (Usregaxd  of  mistakes,  defects  and  omissions.     Ins.  Co.,  10  Misc.  157,  31  N.  Y.  Supp.  3;  Hennequin  t. 


Mtotakes.— TUley  v.  Coykendall,  69  App.  Div.  92,  74 
"  172N.Y.  587. 


J  721  originally  revised  from  R.  8.,  pt.  3.  ch.  7,  tit.  5.  ft  7.  Mtotakes.— Tilley  \ 

722  originally  revised  from  R.  S.,  pt.  3,  oh.  7,  tit.  5,  ft  8.  N.  Y.  Supp.  631,  affd., 

Fnrpoee.— Tucui  v.  Romeo,  94  Misc.  317,  158  N.  Y.  Misnomer. — People  ex  rel.  Hayden  v.  City  of  Roehea- 

Sopp.  262.  ter,  50  N.  Y.  525;  Grant  v.  BiniEaall,  2  CSv.  Proe.  Rep. 

Applleatfton.~Fulton  v.  YuiU,  24  Misc.  285,  53  N.  Y.  422;  Varian  v.  Stevena,  2  Duer  635. 

Sopp.  707;  Matter  of  Lake  Shore  A  M.  S.  R.  R.  Co.,  53  Defecttre  affldavlt.— Vreeland  v.  Penn.  Tanning  Co., 

Mho.  340, 103  N.  Y.  Supp.  294,  levd.,  128  App.  Div.  909,  130  App.  Div.  405.  114  N.  Y.  Supp.  1002. 

U2  N.  Y.  Supp.  1134;  People  ex  rel.  v.  Cook,  62  Hun  303,  Jodgment. — ^Fish  v.  Emerson,  44  N.  Y.  876;  Jones  v. 

17  N.  Y.  Supp.  546.  Brooklyn  L.  Ins.  Co.,  61  N.  Y.  79;  Baptist  Miaalon  Soo. 

IMeetlve  pfoeess.— Chiistal  v.  Kelty,  88  N.  Y.  285;  v.  Tabernacle  Church,  10  App.  Div.  288,  41  N.  Y.  Supp. 

Btuyvesant  v.  Weil,  167  N.  Y.  421;  HuU  v.  Canandaigua  976;  N.  Y.  C.  Bap.  Mias.  Soo.  v.  Tsb.  Bap.  Church,  17 

laeetrio  li^t  Co.,  55  App.  Div.  419,  66  N.  Y.  Supp.  865;  Misc.  733, 40  N.  Y.  Supp.  1032,  affd..  9  App.  Div.  527.  41 

Matter  ofl^rpolinski,  84  Misc.  96.  146  N.  Y.  Supp.  859;  N.  Y.  Supp.  720;  Valentine  v.   McCue.   26  Hun  456; 

Matter  of-Soule,  6  Dem.  137.  De  Lancey  v.  Piepgras,  73  Hun  607,  26  N.  Y.  Supp. 

IMeet    In  proof  of  lervfee  on   nonresident. —  806. 

Kelly  V.  Sdiran  (1921),  107  App.  Div.  377,  189  N.  Y.  Contempt  order.— People  ex  rel.  Cowan  v.  Hamlin, 

Sinpp.  629.  145  N.  Y.  Supp.  400. 

AnMadment  of  return.— People  v.  Ames.  35  N.  Y.  Goardlan,  omlMfton  to  appoint.— Rima  v.  Rosria 

482- Todd  v.  Botehford,  86  N.  Y.  517;  Tuck  v.  Manning,  Iron  Works.  120  M.  Y.  434;  Smith  v.  New  York  Central 


68  Ann  346, 17  N.  Y.  Supp.  915,  affd.,  137  N.  Y.  630.  R.  R.  Co..  183  App.  Div.  478.  171  N.  Y.  Supp.  64;  Bau- 

ShoWa  retom.— Tuck  v.  Manning,  63  Hun  345,  17     meiater  v.  Demuth,  84  App.  Div.  394,  82  N.  Y.  Supp.  831. 

N.  Y.  Supp.  916,  affd.,  137  N.  Y.  630.  affd.,  178  N.  Y.  630;  Sdden  v.  Reimer,  190  App.  IMv.  713, 


^ 
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IfO  N.  Y.  Supp.  846;  Stacr  v.  MaoNamam,  HI  MiM.  24S.  t#  flB4«-^U0ki«  t.  Millar.  143  App.  Div.  76S.  139  N.  T. 

182  N.  Y.  Sttpp.  746;  Matter  of  Bowne,  6  Dwn.  51.  Simp.  487. 

OmlMlMi  to  ifo  iwdflrtvkliig.— Matter  of  LaidUw,  riOqi^   te  sotatfl  wmeat   to  ■■4.    HydnwiHe 

lea  App.  Div.  755.  148  N.  Y.  Sapp.  55.  Power  Go.  v.  Petteboii»<3at«raot  Paper  Co..  IM  App. 

Ttanm  of  lereree  to  be  iworp.— Katt  v.  Oemuuiia  Div.  819.  186  N.  Y.  Supp.  1. 


nra  las.  Co.,  S6  Hun  429.  f^tal  cnan.--Peq|^  v.   De  Camp.  U  Hun  878; 

rmiliire  of  referee  to  note  dlepoettton  of  T9V9mt§      Faniah  v.  Auetiii.  25  Hun  480;  Piper  v.  Van  Buren.  37 

Hun  384;  Bniab  v.  Mullaay.  12  Abb.  344. 
IteWT.— Oathin  v.  Gunter.  11  N.  Y.  368. 

§  110.  Mistake  in  court. 

No  action  or  special  proceeding  shall  fail  or  be  dismissed  on  the  ground  of  a  mistake  in  the 
court  in  which  the  action  or  proceeding  is  brought,  but  in  such  case,  a  justice  of  the  supreme 
court,  upon  such  terms  as  may  be  just,  may  remove  the  action  or  proceeding  to  the  proper 
court,  by  order.  Where  an  order  for  removal  is  made  as  prescribed  in  this  section,  the  sub- 
sequent proceedings  must  be  the  same  as  if  the  action  or  proceeding  had  been  instituted  in 
the  court  to  which  the  removal  la  made. 

Aerlfntton. — New.     Power  to  ooireot  a  mistake  in  venue,  remedy  or  procedure  is  granted  by  C.  P.  A.,  1 105. 

§  111.  Mistake  in  remedy  demanded. 

Whenever  in  any  action  or  special  proceeding  it  shall  appear  at  any  stage  of  the  proceed* 
ings,  or  upon  appeal,  that  the  appropriate  remedy  upon  the  facts  pleaded  or  all^s^,  or  provedi 
is  different  from  that  asked  for  in  the  pleading  or  corresponding  papers,  the  proeeedings  may 
be  amended  upon  such  terms  as  may  be  just,  if  jurisdiction  exists  to  grant  the  proper  remedy, 
and  may  be  continued  and  determined  by  the  court  and  at  the  term  where  then  pending,  or 
remitted  to  the  proper  term  or  court  to  be  disposed  of,  in  order  that  the  relief  may  be  finely 
granted  which  is  appropriate  to  the  facts,  to  the  same  extent  as  if  the  application  had  been 
In  the  first  instance  for  the  relief  granted.  The  court  may  correct  by  amendment  all  defects 
and  irregularities  in  matters  of  form  or  procedure  and  may  bring  in  all  parties  necessary  to 
completely  determine  the  matter  and  award  the  appropriate  relief  upon  the  facts  established. 

]>erifntfoii. — ^New.     Power  to  correct  a  mistake  in     aedes  present  oojjle  civ.  proc.  1 2148a,  added  in  1915.  wfaioh 
court,  venue  or  procedure  is  granted  by  C.  P.  A..  (  105.     relates  to  certiorari  and  mandamus  proceedings  only. 
The  above  new  section  is  based  largely  upon  and  super-        Ameodment  Ib  ■iiffters  of  procwliira.— People  ez 

reL  Qleason  v.  Purdy.  223  N.  Y.  ^. 

§  112.  Supplying  defects  by  appellate  court 

Any  court  of  record  exercising  jurisdiction  of  an  appellate  nature  may  require,  by  order, 
a  body  or  officer  whose  proceedings  are  under  review,  to  make  a  return  to  the  court  granting 
the  order,  at  a  time  and  place  fixed  by  the  court,  and  designated  in  the  order,  for  the  purpose 
of  supplying  any  diminution,  variance  or  other  defect,  in  the  record  or  other  papers  before 
the  court  granting  the  order,  in  any  case  where  justice  requires  that  the  defect  should  be 
supplied,  and  adequate  relief  cannot  be  obtained  in  any  other  manner. 

Dcrivntlon. — Code  dv.  proc,  {  2124,  amended  to  In  gcncnl. — Matter  of  Delevan  Ave..  62  App.  Div. 

provide  for  an  order  by  the  aiipellate  court  instead  of  .a  492.  71  N.  Y.  Supp.  137. 
writ  of  certiorari..    }  2124  originally  revised  from  R.  S., 
pt.  8.  eh.  9,  tit.  8.  I  45. 

44 
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■rullBS  of  pitei  mmtiim. 


39  N.  Y.  Bapii.  1001;  Whitmu  t.  JohiuOD,  10  Mlw.  T3e 

.._ ,      31  N.  Y.  8upp.  SOS;  Bertbold  t.  UallBrb.  U  Misc.  AS 

nUuH.  SS  N.  Y.  8upp.  M6;  OooM  v.  0<.uM.  lOS  Misc.  42.  173 
prwitise,  N.  Y.  Sops.  37;  Smto  t.  Moon,  1  Hud  305;  Wilbndc* 
ftadrOMd     T.  Jmom.  4  Hud  T93.  aSd.  M  N.  T .  <I3e ,  Yuu  ng  v.  Aiwood. 

"  "       ~     "        ~"         "  sInM.  SHun 

iFDcdict  A  B. 

O'Connor.  23 

nno  our;  QUI  V.  u.  B,  tuiMctor  t.'n  .  31  " 

N.  T.  <Mi  RoUhmd  v.  Han,  35  Hud 

TiprAB.  R.Co.,48HiibUIM  N.  Y.  oupp.  ^i^,  uo., 

rl  N.  Y.  Mfl;  V«o  Kuvit.  Titowonh,  57  IIud  5. 10  N,  Y. 

ipD.  SOT:  Mtner  i>f  ra  Culo, SO  Hun  360. 13  N.  Y.  Eupn. 

"-    ■        TibblU,  81  Huo  M«.  Ill  Supp.  308.  HTd.,  IMl 


Cook  V.  CohCf. - 

Ml;  Hovknd  t.  Howlud,  20  Bud  472;  I 
Ulf.  Co.  ▼.  TWv.  M  Hud  UT,  PmiiMn  v. 
=.._»_.._»_  n   »  n_. Cn,31Hui 


§  113.  Definitioa  of  motton. 

An  applicatioD  for  an  ordei  is  a  motkm. 

DcvltBtfan. — Code  civ.  pnc..  {  708,  fint  ikiIi 
H  am.  by  L.  1900.  cb.  147.  L.  leil.  oh.  703; 
nvind  From  code  of  proc,,  (  401.  lubd.  1.  Bnt  • 

BerMeBce*.— Geri«alJy,  ruL«  ol  flirll 
«0-67;  to  coiTFct  picadingi,  Id.,  102;  motion* 
toplemdin       

MoUm 

iS  N.T.I—, „-.. - 

n  N.  Y.  001 ;  People  v.  dty  BuJi  of  BoobeMer.  M  N.  Y. 
32;  Fimch  v.  Henill,  27  App.  Div.  (13,  SO  N.  T.  Au 
77S.  Rvd.  SO  N.  Y.  Bupp.  77^  Phipp*  v.  Cuiihb,  20  B 
SIS:  ElDmini  v.  GuiliieT.  44  Hun  SIS;  Tlomerai 
ThoinpHD.  Ki  Hun  117.  4  N.  Y.  Bupp.  84J:  BMlhani 
NwiD.  158  N.  Y.  S 

■•Hod.  when  ] 
N.  Y.  42S;  McColtei  ... 

T.  Puoley.  47  N.  Y.  368; , 

PrtHnv.  suit.  SON.  Y.  591;  Monro*  v.  Upton,  80  N.  Y. 
593;  Moimn  V.  Cbi».  52  N.  Y.  340;  Feople  u  nl.  Onnid 
T.  God.  52  N.  Y.  434;  Frederick,  v.  TVlor.  S3  N.  Y.  S9e; 
Howell  V.  Mill*.  S3  N.  Y.  322;  Kmdp  v.  Kunp,  SO  N.  Y. 
211;  MMtET  o(  N.  Y.  C.  &  H.  R.  K.  R.  Co.,  00  N.  Y.     awut,  t.  rnni 
110:  Tihati  v.  Bcbatl,  SI  N.  Y.  G64;  BBittb  v.  Olu*  F»lli     «ti:  Wallet  t.  voirii 
laiL  Co.,  AZ  N.  Y   M:  Sunn  V.  AtlutM  Mut.  InL  Co.,      EilBMr,  Se  N,  Y.  SSS, 
63  N.  Y,  77;  Cnipbfll  v.  Seanifo.  83  N.  Y.  S68;  Omon     O.  R.  Co.,  SI  N.  Y.  ; 
NiW.  Buk  V.  Kupper.  63  N.  Y.  617;  MiUer  of  S.  Y.  C.     N.  Y.  000:  WoeridiaS' 
A  H.  R.  R.  R.  CR.,  fl4  N.  Y.  60:  Cswer  v  Ludoi.  M     Oraenlekf  v,  Brookhm 
N.  Y.417:C0le*. Tyler.  68  N.Y.73:Phillip8V.WtMlBf.     t.  DIaU,  3  Bon  3*», 
B7  N.  Y.  104;  Reeder  v.  Sayre.  70  N,  Y,  180;  B«an  t.     Knapp  v.  Port,  10  Hii 
Bhamoo.  73  N.  Y.  292;  Twombly  v.  CuHidf.  S3  N.  Y.     Lenea  t.  Effit,  U  Su 
ISSiMbiUv.  OanuoD.  B3N.  Y.  U;LeoiMrd  r.CohimtH     Co..  14  Hub  SO;  Hoaa  t 
Steam  Nav.  Co.,  84  K,  Y.  4B;  Wesemao  v.  Wincrova,  8S     Bank  r.  Anaour,  SO  Hun 
N.  Y.  3S3:  Wrifht  v.  NoHnod.  H  N.  Y.  31 :  HamnoBd  r.     Am.  TmqwriM  Co.,  77  ¥ 
Moisan.  101  Nl  Y.  179;  ^^n>  v.  Mayor,  109  N.  Y.  ISS;         Hvttaa,  ■■■■■ijy.— j 
Matter  of  Underbni,  117  N.  Y.  471;  Bnhlpn  v.  MeOopoB-     Co.,  104  N.  Y.  Sow.  7« 
—  -    -        - Cn^  137N.         Wia<ww«t— gpiM 


fOHT.— InienoU  r.  BoMwitk,  91  N.  T.  S74:  Whhiwy  y.  Whkiiey,  70  Hud  OSS.  38  N.  Y. 
V.  Jay.  30  N.  Y.  80:  Weat  Side  Bank  Bupp.  314;  Tyler  v.  Hildivth.  77  Kun  580,  28  N.  Y,  Bupp. 
168;  Matter  of  Mayor.  tS  N.  Y.  ISO;     1043;  Wiley  t.  Lons  Uland  R.  Co.,  SS  Hud  177.  34  N.  Y. 


Supp.  4 
Hath 


N.  Y.  300;  Oldn*  _  _  _ 
B.  Co.,  03  K.  Y.  UU;  P. 
Swift  T.  PnniV.  64  N.  Y. 


proper.— Hill  t.   Hennaiu,   SO 

C.  R.  Co.  X.  Venooni  A  Canada 

"       ■  Tweed,  83  N.  Y.  302; 

nhim  V.  P«a,  84  N.  Y. 

r.  &o  ».    f.  621;  MeMIaliari  v. 

>Ltinntic  A  Paeific  Tel,  Co.  v.  B.  & 

55;  Woodruff  V.  Erie  Ry.  Co.,  M 

'  V.  N.  R.  Const  Co..  OB  N.  Y.  SOS; 
etc..  R,  Co.,  102  N.  Y.  00;  DieU 

Rbodes  V.  Duutter.  6  Hun  40$! 
aS;  Prouty  v.  Swift,  10  Hun  233; 

I  fi.W:  JoboBon  V.  Adami  TabtieW 
JenldDS.  31  Hun  384;  Boaton  Nat, 

in  176,  3  N,  Y,  Bupp,  22;  Smith  t. 

.Y.  Supp.  339. 

olumbia  Telepbona 


a  El.  E.  Co..  1 


,  V.  Cif.  1 
2  ApurDiT 


408,     Co..81Hlao.412.14 


3.  DiT.  230, 


S  114.  Notice  o€  motion  when  order  required  to  commeace  action  or  pro- 
ceeding. 

If,  by  statute,  &n  order  is  aeceasary  to  authorize  &  person  to  commence  an  fustioii  or  pro- 
ceedinFT,  and  the  statute  does  not  reqmre  notice  of  the  applicalaon  nor  expressly  dispense 
Uierewith,  the  rules  may  autborise  the  court  or  jiu^  to  require  notice  &nd  to  deeignato  the 
persons  to  be  noti6ed. 

■ul  raw— ■— Nbw.     Sugfened  by  code  tiv.  pros..  1 1758,  nnnrfeerad  by  the  DOtandttaa  to  raka. 

§  116.  Motion,  before  whom  made. 

1 .  A  motion  must  be  made  to  a  coart  or  to  a  judge  or  justice  or  justice  thereof. 

2.  When  the  defendants  have  made  default  in  appealing  In  an  action  or  proceeding,  any 
application  or  motion  therein  may  be  made  to  the  court  or  to  a  judge  or  justice  thet«rf  out  of 
court. 

3.  Where  any  of  the  defendaata  in  an  action  cv  |»oceeding  have  appeai«d,  all  motions  or 
applications  thereafter  made  in  such  action  or  prooeecting,  except  a  motion  made  for  an  addi- 
tional extension  of  time  to  plead,  on  two  d^rs*  notice,  irtiich  may  be  mode  to  a  judgB,  and 
except  where  it  is  otherwise  authoriied  by  law,  most  be  made  to  the  court,  unlees  su<^  de- 
fendants consent  to  the  making  of  such  motion  or  ^ipticatjon  to  a  judge  or  jwrtice  out 
of  court. 

V.  piDc..  I  768,  •eeood.  tUrd  ul         M<ArcaMi;^MotloDa;    wbere  m«dej_  rule*  ol  eirS 


Si''     ■  * 


II  116^119  CIVIL  PRACTICE  ACT  art  10 


§  116.  Motions  before  judge  in  first  judicial  district 

In  the  first  judicial  district,  a  motion  which  elsewhere  must  be  made  in  court,  may  be  made 
to  a  judge  out  of  court,  except  for  a  new  trial  on  the  merits. 

Detlfatlciii.— Oode  obr.  pioo.,  f  770;  oxicinaUy  revised     LeAthor    Bank,  <I7    App.  Div.  466.  .73  N.  Y.  Sapp. 
from  oode  of  pioe..  I  401.  eabd.  2.  900. 

In  gMMral. — Bouoieault  ▼.  BoucioauH.  21  Hun  481;        MaaJamm. — People  ez  rel.  Lower  ▼.  Donoran.  186 


Lachenmeyer  v.  Laohenmeyert  26  Hun  642.  N.  Y.  76,  revc.  68  Hun  612, 18  N.  Y.  Supp.  601. 

B6^f«r»    appointment.— WUooz   ▼.    Nat.    Shoe   A        GerUoiwi.— People  ex  rel.  Grout  t.  dtiUin«i,  76  App. 
^^  Dir.  143,  78  N.  Y.  Sw-  W2. 

§  117.  Application  for  alternative  or  general  relief  on  motion. 

The  party  making  a  motion  may  specify,  in  the  notice  thereof,  one  or  more  kinds  of  relief 
in  the  alternative  or  otherwise,  and  the  adverse  party,  where  at  least  ei|^t  days'  notice  of  the 
motion  shall  be  given,  must  serve,  at  least  one  day  prior  to  the  time  at  which  the  motion  is 
noticed  to  be  heard,  upon  the  attorney  for  the  moving  party,  copies  of  the  affidavits  and  pa- 
pers which  he  expects  to  read  in  opposition  to  the  motion.  At  least  three  days  prior  to  the 
time  at  which  the  motion  is  noticed  to  be  heard,  he  may  serve  upon  the  attorney  for  the 
moving  party  a  notice,  with  or  without  affidavits  or  other  papers  in  support  thereof,  speci- 
fying any  kind  or  kinds  of  relief  in  the  alternative  or  otherwise  to  which  he  claims  to  be  en- 
titled in  the  action,  whether  the  relief  so  asked  for  be  responsive  or  not  to  the  relief  asked 
for  by  the  moving  party. 

DerlTftttMi.— Oode  civ.  proc.,  f  768,  seventh  sentenoe,  Cross  If  otioii. — ^To  return  place  of  trial  in  county  where 

ae  am.  by  L.  1000.  oh.  147,  L.  1911,  oh.  763.    This  provi-  action  brought.    Behrman  v.  Pioneer  Pearl  Button  Co., 

•ion  in  the  nature  of  an  "omnibus  motion"  was  added  by  190  App.  Div.  843,  181  N.  Y.  Supp.  59. 

L.  1911.  ch.  763.    It  is  vei^  broad  in  terms  and  affords  Answcrlnc    affld»Tlts.~Buzbaum    v.    Paulsen,    05 

opportunity  for  much  relief  u  that  in  a  single  motion  any  Misc.  717,  159  N.  Y.  Supp.  427;  MaoArthur  Bros.  Co.  ▼. 

land  of  raUef  may  be  asked  "in  the  alternative  or  other-  City  of  New  York,  101  Misc.  591.  168  N.  Y.  Supp.  407. 

wise"  and  "whether  the  relief  asked  for  be  responsive  or  revd..  182  App.  Div.  640,  169  N.  Y.  Supp.  767. 

not  to  the  relief  asked  for  by  the  moving  party."    |  768  Addlttonal  MiswMing  aflldATlts.— 4oyoe  v.  Rastpiao 

oiiginaay  revised  from  oode  of  proc.,  f  401,  subd.  1,  first  Kodak  Co.,  99  Misc.  361.  163  N.  Y.  Supp.  623. 

sentence.  ffaUare  to  give  notlee. — Helfand  v.  Maseachuaetts 

Altomstlfe  roller.— Barrett  Man.  Co.  v.  Sergeant,  Bonding  A  Ins.  Co.  (1921).  197  App.  Div.  759. 189  N.  Y. 

149  App.  Div.  1, 133  N.  Y.  Supp.  526:  Chapman  v.  Read  Supp.  246. 

149  App.  Div.  52.  133  N.  Y.  Supp.  625:  Johnson  v.  Api^calloa  does  not  eztond  to  smrogote's  eovrC. 

Millard  (1921).  199  App.  Div.  73,  190  N.  Y.  Supp.  865.  —Matter  of  Tildeo  (1922),  117  Misc.  656. 

§  118.  Subsequent  application  after  denial  or  conditional  granting  of  prior 
motion. 

If  an  application  for  an  order,  made  to  a  judge  of  the  court  or  to  a  county  judge,  is  wholly 
or  partly  refused,  or  granted  conditionally,  or  on  terms,  a  subsequent  application  in  reference 
to  the  same  matter  and  in  the  same  stage  of  the  proceedings  shall  be  made  only  to  the  same 
ju(]ge  or  to  the  court.  If  it  is  made  to  another  judge,  out  of  court,  an  order  granted  thereupon 
must  be  vacated  by  the  judge  who  made  it,  or,  if  he  is  absent,  or  otherwise  unable  to  hear  the 
application,  by  any  judge  of  the  court,  upon  proof,  by  affidavit,  of  the  facts.  A  person  mak- 
ing an  apphcation  forbidden  by  this  section,  with  knowledge  of  the  previous  application,  may 
be  punished  for  .a  contempt. 

nerlTfttton.— First  two  sentences  are  oode  civ.  proc,  Booewal  as  matter  of  right.— De  Lacy  v.  KeUy,  147 

I  TJH    Last  senteiiBe  is  oode  civ.  proo..  (  778.    |  778  App.  Div.  37,  131  N.  Y.  Supp.  702;  Bank  of  Havana  v. 

refers'  to  "the  last  two  sections."  that  is,  U  776  and  777.  Moore.  5  Hun  624. 

k777  has  been  omitted,    f  776  originally  revised  from  When  new  motion  barred. — In  re  Flushing  Ave.,  QB 

.  S..  pt.  3.  oh.  3,  tit.  2, 1 27;  oh.  1,  tit.  2.  (}  32-34.    |  778  N.  Y.  445;  Heisohober  v.  Polishook.  152  App.  Div.  193, 

oii^nally  revised  from  R.  B.,  pt.  3,  ch.  3,  tit.  2,  f  38.  136  N.  Y.  Supp.  567;  William  v.  Huber,  5  Misc.  488,  25 

fteferonee. — ^Ex  parte  implication  to  state  as  to  pre-  N.  Y.  Supp.  327;  Klump  v.  Gardner.  44  Hun  6'  ~  " 

vious  t^pUoation.  rules  of  c'.vil  practice.  01.  v.  Simoncb,  57  Hun  290.  10  N.  Y.  Supp.  606. 


St.  9.  en.  9,  at.  z,  I  98.  I9t»  n.  Y.  supp.  507;  w 
_                . .  ication  to  state  as  to  pre-  N.  Y.  Supp.  327;  Klump  v.  Gardner.  44  Hun  515;  Simonds 

ous  Implication,  rules  of  c'.vil  practice,  01.  v.  Simoncb,  57  Hun  290.  10  N.  Y.  Supp.  606. 

Application.— Hallgarten  v.  Eckert,  1  Hun  117.  Bes  aiUndlcata.— West  Side  Bank  v.  Pusdey,  47 

Benewal  of  motion.— Veeder  v.  Baker.  83  N.  Y.  156;  N.  Y.  368;  Riggs  v.  Puroell,  74  N.  Y.  370;  Matter  of 

Harris  v.  Brown.  93  N.  Y.  390;  Nichols  v.  Drew,  21  Hun  Spelman  v.  Terry,  74  N.  Y.  448;  Easton  v.  Piokengill,  75 

109:  Noonan  v.  N.  Y..  L.  E.  A  W.  R.  Co.,  68  Hun  387.  N.  Y.  599;  Steuben  Go.  Bank  v.  Albwger,  83  N.  ¥7275; 

22  N.  Y.  Supp.  860.  Syracuse  9av.  Bank  v.  S.  C.  Sc  N.  Y.  R.  Co.,  88  N.  Y.  110; 

Leave  to  renew.— Howell  v.  Mills,  53  N.  Y.  322;  Rogers  v.  Rochester  E.  Co.,  21  Hun44,aird..  86  N.Y.  623; 

Steuben  Co.  Bank  v.  Alberger.  83  N.  Y.  275;  Mugler  v.  First  Nat.  Bank  v.  Clark,  42  Hun  90;  Winchester  v. 

Castleton  Hotel  A  Realty  Co.,  168  App.  Div.  492.  153  Brown,  51  Hun  284.  4  N.  Y.  Supp.  155;  Aldridge  v. 

N.  Y.  Supp.  1023.  Walker.  73  Hun  281.  26  N.  Y.  Supp.  296. 

§  119.  Application  for  relief  by  affidavit  or  petition. 

Any  proceeding  which  is  required  by  statute  to  be  instituted  by  petition  may  also  be  insti« 
tuted  by  an  affidavit  setting  forth  the  matter  which  it  is  required  that  the  petition  shall  con- 
tain, accompanying  a  notice  of  an  apphcation  for  the  relief  which  properly  would  be  prayed 
for  in  the  petition;  and  in  like  manner  a  proceeding  which,  by  statute,  is  required  to  be  insti- 
tuted by  affidavit  may  be  instituted  by  petition. 

Perlratlon.— Code  civ.  proc.,  i  768,  sixtii  sentence,  as        Application  hf  allldaTlt.— Chojnaoki  v.  Intecborough 
am.  by  L.  1900.  oh.  147.  L.  1911.  ch.  763.    The  provision     Rapid  Transit  Co..  76  Misc.  427,  134  N.  Y.  Supp.  1090. 
was  added  in  1911  together  with  the  provision  contained        Affldaflti  nnnc  pro  tnne.    California  Paoldng  Cor- 
in  1 768  relating  to  the  '*omnibua  motion."    Both  of  theae     poration  v.  Kelly  Storage  A  Distributing  Co.,  188  App. 

{rovisions  constituted  reforms  in  pmctioe  and  are  kept.     Div.  475,  177  N«  Y.  Supp.  37. 
768  originally  revised  from  oode  of  proo.«  |  401,  subd.  1, 
rst  sentenoe. 
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NOTICE  OF  PENDENCY 


i§  120,  121 


ARTICLE  11 
Notice  of  pendency 

I 

See.  120.  NoUoe  of  pendency  by  plaintiff. 

121.  Effect  of  notioe. 

122.  Recording  and  indexing  of  notioe. 

123.  Caneellation  of  notioe. 

124.  Cancellation  by  deposit  or  undertakinc. 
125w  Notioe  by  defendant. 

§  120.  Notice  of  pendency  by  plaintiff. 

In  an  action  brought  to  recover  a  judgment  affecting  the  title  to,  or  the  possession,  use,  or 
enjoyment  of  real  property,  if  the  complaint  is  verified,  the  plaintiff,  when  he  files  his  com- 
plaint, or  at  any  time  afterwards  before  final  judgment,  may  file  in  the  clerk's  office  of  each 
county  where  the  property  is  situated  a  notice  of  the  pendency  of  the  action,  stating  the  names 
of  the  parties  and  the  object  of  the  action,  and  containing  a  brief  description  of  the  property 
in  that  county,  affected  thereby.  Such  a  notice  may  be  filed  with  the  complaint  before  the 
service  of  the  summons;  but,  in  that  case,  personal  service  of  the  sunmions  must  be  made  upon 
a  defendant,  within  sixty  days  after  the  filing,  or  else,  before  the  expiration  of  the  same  time, 
publication  of  the  summons  must  be  conmienced,  or  service  thereof  must  be  made  without 
the  state,  pursuant  to  an  order  obtained  therefor. 

DvfvstlMi.— Ck)de  dv.    proc.,   |   1670.    as    am.  by  Div.  388,  67  N.  Y.  App.  772;  St.  Regis  Paper  Co.  ▼. 

L.  1904.  ob.  618;  originally  revised  from  code  of  pioc.,  Santa  Clara  Co.,  62  App.  Div.  538,  71  N.  Y.  Supp.  82; 

I  132.  in  part.  Lindheim  A  Co.  y.  Central  N^at.  Realty  4c  Construction 

Baiewccii — Notioe  of  pendency  of  action  on  attach^  Co..  Ill  App.  Div.  275,  07  N.  Y.  Supp.  619;  Krainin  v. 

ment  of  real  proper^,  C.  P.  A.,  {  917;  in  action  of  eject-  Coffey,  119  App.  Div.  516,  101  N.  Y.  Supp.  174;  King- 

ment.  Id.,  |  1058.    Proof  of  notioe  of  pendency,  rules  of  Bright  Construction  Co.  v.  Lorseaux  Lumber  Co.,  140 

eivil  practice,  258.  App.  Div.  147. 124  N.  Y.  Supp.  1077;  Kauffman  v.  Simis, 

Aetloiis  In  whteb  notlee  nuty  be  flled.~MiUs  v.  156  App.  Div.  208. 141  N.  Y.  Supp.  110;  Small  Realty  Co. 

Blias.  55  N.  Y.  139;  Beaman  v.  Todd.  124  N.  Y.  116;  v.  Strauss.  162  App.  Div.  658.   147  N.  Y.  Supp.  478; 

Sohomaeker  v.  Michaels.  189  N.  Y.  61,  revg.  117  App.  Bowery  Savings  Bank  v.  Ward.  109  Misc.  540,  180  N.  Y. 

Div.  125. 102  N.  Y.  Supp.  334;  Moeller  v.  Walkenberg.  67  Supp.   166;  Beck  v.  Williams  (1021),  116  Misc.  80,  190 

App.  Div.  487.  73  N.  V.  Supp.  890;  Arnold  v.  Treviranus.  N.  Y.  Supp.  256. 

78  App.  Div.  589.  79  N.   x.  Supp.  732;  McManus  v.         Oontenti  of  notice. — Lamont  v.  Cheshire.  65  N.  Y. 

Weinstein,  106  App.  Div.  301.  95  N.  Y.  Supp.  724;  Jones  30;  Jaffrey  v.  Brown.  17  Hun  575;  Fitsgerald  v.  Blake,  42 

V.  Armenia  Ins.  Co.,  136  App.  Div.  453.  121  N.  Y.  Supp.  Barb.  513.  28  How.  Pr.  110. 

126;  Murphy  v.  Hurley.  155  App.  Div.  465.  140  N.  Y.         Time  for  aitttg.^Albro  v.  Blume.  5  App.  Div.  309. 

'Supp.  514;  Small  Realty  Co.  v.  Strauss.  162  App.  Div.  39  N.  Y.  Supp.  215;  Brenen  v.  North,  7  App.  Div.  79,  39 

«A  , ,-  *,  ,r  «     _    .-«   ,» .,  ...«  .  j^  Y  g         gyg,  Lip^i^i^  y^  Wateon,  113  App.  Div.  406. 

99  N.  Y.  Supp.  418;  Woodenbury  v.  Spier,  122  App.  Div. 
396,  398,  106  N.  Y.  Supp.  817. 

Serrlee. — Cohen  v.  Ratkowsky,  43  App.  Div.  196,  59 
N  •  Y.  Supp.  344;  Cohen  v.  Biber.  123  App.  Div.  528,  108 
N.  Y.  Supp.  249;  Brown  v.  Mando,  125  App.  Div.  380. 
109  N.  Y.  Supp.  726;  Brandow  v.  Vroman.  22  MIk.  370. 
60  N.  Y.  Supp.  323.  revd.  on  other  grounds.  29  App.  Div. 
597.  51  N.  Y.  Supp.  943:  Duer  v.  Fox.  27  Misc.  676. 
59  N.  Y.  Supp.  426;  Lipschits  v.  Horton.  55  Misc.  44.  104 
N.  Y.  Supp.  850;  Ferris  v.  Plummer.  46  Hun  517. 


Siaadley  v.  Levine.  44  Misc.  23,  89  N.  Y.  Sui 

Lairior  v.  Denmnore-Cozwton  Building  Co.. 

555.  112  N.  Y.  Supp.  435;  Lewis  v.  Douglass.  53  Hun  587, 


ipp.   717; 
So  Misc. 


6  N.  Y.  Supp.  888;  Bachmann  v.  Wagner.  16  N.  Y.  Supp. 
67;  Miller  v.  Hersog.  148  N.  Y.  Supp.  945;  Kuns  v.  Bach- 
man,  61  How.  Pr.  519;  Brainerd  v.  white.  12  Abb.  N.  C. 


407.  48  N.  Y.  Super.  Ct.  399:   Keating  v.  Hammerstein 
0021).  196  App.  I^v.  18. 187  N.  Y.  Supp.  446. 
Comptolnl*  snlBcleDcy.— Bronx   v.  Riker,    56   App. 

§  121.  Effect  of  notice. 

Where  a  notice  of  the  pendency  of  an  action  may  be  filed,  the  pendency  of  the  action  is 
constructive  notice,  from  the  time  of  so  filing  the  notice  only,  to  a  purchaser  or  incumbrancer 
of  the  property  affected  thereby,  from  or  against  a  defendant  with  respect  to  whom  the  notice 
is  directed  to  be  indexed.  A  person  whose  conveyance  or  incumbrance  is  subsequently  exe- 
cuted or  subsequently  recorded  is  bound  by  all  proceedings  taken  in  the  action  after  the  filing 
of  the  notice,  to  the  same  extent  as  if  he  was  a  party  to  the  action.  After  a  notice  of  pend- 
ency oi  actioii  has  been  cancelled,  neither  the  proceedings  in  the  action  nor  any  jud^ent 
which  may  be  rendered  therein  shall  affect  the  real  property  described  in  any  such  cancelled 
notice. 

buiger  V.  Henneasy  Realty  Co.,  154  App.  Div.  158.  138 
N.  Y.  Supp.  921;  Hubbard  v.  Lydecker.  78  Misc.  80.  137 
N.  Y.  Supp.  714;  Sheffield  v.  Robinson.  73  Hun  173.  25 
N.  Y.  Supp.  1095;  Crocker  v.  Lewis.  79  Hun  400.  29  N.  Y. 
Supp.  798,  affd.,  144  N.  Y.  140;  Zom  v.  McParland.  8 
Misc.  126,  28  N.  Y.  Supp.  485;  SWles  v.  Blume.  12  Misc. 
421,  33  N.  Y.'Supp.  620;  Barnard  v.  Baldwin,  106  Misc. 
631.  175  N.  Y.  Supp.  138;  Strasbourger  v.  Hesu  Realty 
Co.  (1921).  198  App.  Div.  805.  191  N.  Y.  Supp.  133. 
Parties  affected. — Chapman  v.  West.  17  N.  Y.  125; 
Patterson  v.  Brown.  32  N.  Y.  81;  Brooks  v.  Davey,  109 
N.  Y.  496;  Batterman  v.  Albright.  122  N.  Y.  484;  Jacox  v. 


DerlTatlon.— Code  civ.  proc.,  |  1671.  first  two  sen- 
tences and  last  sentence  as  am.  bv  L.  1905,  ch.  60;  orig- 
iaat^  revised  from  code  of  proc..  §  132,  in  part. 

Biieet  of  notlee.— Sheridan  v.  Andrews.  49  N.  Y.  478; 
Haffey  v.  Lynch,  143  N.  Y.  241;  Simon  v.  Vander  Veer. 
155  N.  Y.  377;  Parker  v.  Selye.  3  App.  Div.  149,  38  N.  Y. 
Supp.  161;  Todd  v.  Eighmie.  10  App.  Div.  142.  41  N.  Y. 
Sttpp.  1013;  Grace  v.  Bowden.  10  App.  Div.  541,  42  N.  Y. 
Supp.  60;  Wihnurt  v.  MoGrane,  16  App.  Div.  412.  45 
N.  Y.  Supp.  32;  Nutt  v.  Cummlng.  22  App.  Div.  92.  47 
N.  Y,  Supp.  300,  affd..  155  N.  Y.  309;  Potter  v.  Sachs,  45 
App.  Div.  54,  61  N.  Y.  Supp.  426;  Albany  Exchange  Bank 
V.  Brass.  50  App.  Div.  370,  69  N.  Y.  Supp.  391;  Bresel  v. 
Browning.  109  App.  Div.  588.  96  N.  Y.  Supp.  402;  Leer- 


Smith,  17  App.  Div.  146,  45  N.  Y.  Supp.  299;  People's 
Trust  Co.  V.  Tonkonogy.  144  App.  Div.  333,  128  N.  Y. 
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IS122-1M  CIVIL  PRACTICE  ACT 

Supp.  1055:  PeniL  Steel  Co.  T.  lltla  GiurutH  A  T.  Co..  Div.  $36,  97  N.  Y.  Bupp.  M3;  McCiuin 

SOMiM.M.lOON.  Y.SillHi.ZBS,  lUfd.,  IZOApp.  D[v.S79.  113  App.  Div.  58.  98  N.  Y.  Budd.  1021:  WeneU  t.  bu- 

106  N.  Y.  Supp.  11311;  TbomiMaD  v.  Cluk.  4  Hun  164:  mum.  131  App.  Div.  M.  119  h!  Y.  Bapp.  11*6:  ms^- 

lOndbets  *.  nmun.  39  Hun  466;  Bpsnoei  v.  Berdell.  45  Brifht  ConMniction  Co.  t.  Lonaui  Lumba  Co..  I40 

Bunl7S;W«l«hv.Sijbo«ii,69Hun35S.  13N.  Y.  aapp.  71;  App.  Di..  147,  124  N.  Y.  Hupp.  1077;  Foto  t.  Roulds, 

CuBdr  V.  Tbe  Mayor.  17  N.  Y.  Supp.  Tl;  Husenl  v.  100  App.  Dif.  SS,  170  N.  Y.  Supp.  227;  Pollock  r.  Upp- 

roler.  137  N.  Y.  Supp.  706:  Uom  t.  f{.\.  Slsv.  Ry.  Co.,  mw.  lei  App.  Div.  S23,  131  N.  Y.  Supp.  Ul:  Boner 

27  Abb.  N.  C.  31S;  HurinaUo  v.  Blulc,  22  Bub.  161;  S*viui  Bu^  v.  Wud.  109  Min.  540,  180  N.  Y.  Supp. 

develBDd  V.  Boenim,  23  Bub.  301;  Cnif  t.  Wud.  3  166:  Reaaedy  t.  Hall,  61  Mmc  78,  M  N.  Y.  Supp.  MB, 

Ktnm  387.  slid..  114  App.  Div.  D13.  100  N.  Y.  Supp.  1124;  SebuikaB 

Caneribtlm^-Tlibmu  t.  Acritelli.  Ill  App.  Div.  t.  Bcmnriti,  51  Miss.  SO.  99  N.  Y.  Supp.  Ifll:  Citr  of 

237,97  N.  Y.  Supp.  668;  Wolinaky  T.  Okuun.  Ill  App.  Naw  Yoik  v.  Holdinc.  S7  MIk.  14B,  107  N.  Y.  Supp.  749> 

§  122.  Recording  and  indeziiig  of  notice. 

Eloch  county  clerk  with  whom  such  a  notice  ia  filed  must  immediately  record  it  in  a  book" 
kept  in  hia  office  for  that  purpose  and  index  it  to  the  name  of  each  defendant,  ^>ecified  in  a. 
directJOQ  appended  at  the  foot  of  the  notice  and  subscribed  by  the  attorney  for  tlie  plain- 
tiff. The  notice  filed  in  partition  suits  must  be  indexed  ag^nst  the  name  of  each  plfuntiff 
and  of  each  defeudant. 

DetlntlaD.— Coda    dv.    proc..   (   1672.   u  am.    by  Inddliic.— Pukur.  Sdy«.  3  App.  Div.  149,  38  N.  Y. 

I.  1913.  eh.  OR;  ori^iwU;  raviwid  bam  L.  1804.  oh.  63,  Supf).  IMTHutnl]  t.  EUlcy.  47  App.  Dn.  lU.  62  N.  Y. 

puU  of  H  1  and  2.    Lut  aantaneii  omittsd  aa  csvend  by  Su|».  317;  Beekor  v.  MeCn,  135  App.  Dir.  TM.  lit- 

the  oounty  law  proviaoni  on  upenae  o[  pnKuriiu  booki  N.  Y.  Supp.  749. 
(I  181.  .Sbd.  3). 

£  123.  Cancellation  of  notice. 

After  the  action  is  settled,  discontinued  or  abated,  or  final  judgment  is  rendered  therein: 
ag^Qst  the  party  filing  the  notice,  and  the  time  to  appeal  therefrom  has  expired,  or  if  a 
pluntifC  filit^  the  notice  unreasonably  neglects  to  proceed  in  the  action,  the  court,  in  its- 
discretion,  upon  the  i^plifttian  of  any  person  a^rieved  and  upon  such  notice  as  may  be- 
direct«d  or  approved  by  it,  may  direct  that  a  notice  of  the  pendency  of  an  action  be  can- 
celed of  record  by  a  particular  clerk,  or  by  all  the  clerks,  with  whom  it  is  Sled  and  recorded. 
The  cancellation  must  be  made  by  a  note  to  that  effect,  on  the  margin  of  the  record,  re- 
ferring to  the  order.  Unless  the  order  is  entered  in  the  same  clerk's  office,  a  certified  copy 
thereof  must  be  filed  therein  before  the  notice  is  canceled. 

. — Coda    dT.    pioe..  I   1874,    ai  an.  by 

_.  __.  504;  fim  thm  amMDoaa  of  (1674  an  a         „_ .. 

nib^tuM  for  code  of  prvc.,  f  133.    Fortioa  omitted  as  Nat.  R«]ty  A  CoutnietioB  Co.,  Ill  App.  Di*.  375,  >7 

•offiniuitly  HiVFnid  by  DBXt  ndtiDD.  N.  Y.  Sapp.  B19,  diatbcuidwd  In  121  Apf).  IMt.  746.  lOfr 

Scrtrenec. — Aa  to  F«DodbitioD  of  notice  of  pendeney  N.  Y.  Sopp.  501:  WaHel  t.  Sakmun.  131  App.  IHt. 

ot  aotion  in  Btt»hnieTit  pcoceedinn.  Me  C.  F.  A.,  |  973.  M.  US  N.  Y.  Sonx  345;  Sbcndley  *.  Lerlne.  44  MiH.  33. 

IM  cuurml.—Beunui  •.  Todd,  124  N.  Y.  114;  nta-  S»  N,  Y.  Supp.  717;  Bralnard  v.  Whlta,  13  Abb.  N.  C 

niTtirn.  V  Pr  ■.1^1,1,  ■,■■  \:.;.  T^'v  m   H  N.  Y.  Bupp.  4S3;  407. 

St.  Rvgis  Pap(t  Cu.  V.  ^oniB  (.Inn  Vmatj.  63  App.  DiT.  Httfact  to  nacaad.— 

63S,  71  N.  V.  Supp.  82:  Broi  v    Kjter,  56  App.  Di».  TW,  lOIIN.  Y.8upp.30S:  Bmwnv. 

388.  87  N.  Y.  Supp.  772:  Blalet  v.  t^ni.iaemann,  154  App.  ggO,  109  N.  Y.  A^  726. 

Div.  98.  lOSN.  vTSupp.  3e3:MMt>:r  ,.f  MUkt,  64MIBII.  S^mMb  _Mrtarmiaee.— Tl 

467, 119  N.  Y.  Snpp.  555:  Hoef  uhlum  v.  Tolkow,  lOS  MiM.  Aw  Div.  «7,  97  N.  Y.  Bopp 

96.  173  N.  Y.  Supp.  S4B:Bo»f(j'SaviHnB»nkv.  Waid,  Rolty  Co.  t.  Btdori^,  115  A™,  inv.  no,  luu  w.  m. 

109  Misc.  540.  ISO  .V.  Y   Supp   IDH  SvED.  714;  Wentar  v.  lukaoa.  115  An.  Dlr.  ITS,  lOO 

"Pinal     Indcment."— JVrvii      v.     Amatkan,     eta..  N.Y,  Supp.  763;  NoaaapCoiponUo&T.CUntonBeeiuitia* 

Fowdar  Mfg.  Co..  S3  App.  Div.  234.  87  N.  T.  Sapp.  743;  Coiporstion.  193  App.  Div.  S7S,  184  N.  Y.  Bum.  771; 

Bt.  Reeia  Paper  Co.  V.  BsDta  Clara  Cnunly,  34  MUc  428;  atm^Knircer  v.   Hmu    Realty   Co.     (1021).   19S  ApB. 

69  NTy.  Supp,  90*,  sffd..  62  App.  Div.  538,  71  N.  Y.  Div.  80S. 

Supp.  82.  Heikaiili'i  aea. — Breen  v.  Lennos.  10  App.  DI  v, 

^Assrlered."— glciuinMi  v,  KiDdrcd,  131  App.  DiT.  36,  41  N.Y.  Bun>.  705:  Martens  v.  O'Neill,  131  App.  Div. 

300.  IDA  N.  V.  Rupp.  676.  123,115N.Y.&pp.ia0;ElMketT.Hua*W.ll  Wiii.S3e,. 

imcn  richt  ■ecniiH.— WsMi^d  v    Stuart.  133  App.  33  N.  Y.  Bapp.  763;  Madden  v.  Luuwn,  p3  Mtoa.  79. 

DW.  446.  108  N.  Y.  Supp.  55,  revd.  ud  'Hut  cmuikda,  IM  AD  N.  Y.  Sapp.  090;  Townsend  t.  Work.  79  Run  !»!.  » 

N.  Y.  405.  "   ■■   ■"    -    ="- 

Co.,  e:!  .\|.,.. 'ill. ".■■■,    ■.";-  \    v.  sui>p.  ^43:  Ws«__  . 

Psiit.    .  ~  .11.     H80;   ShosUck  v.      cnipp.  ii«4. 

§  124.  Cancellation  by  deport  or  undertaking. 

In  an  actJCMi,  other  tiian  an  action  to  foreclose  a  mortgage  or  for  the  partition  ot  real  prop- 
erty or  for  dower,  in  which  a  notice  of  the  pendoicy  thereof  has  been  filed  and  in  whicfa  it 
shfdl  appear  to  the  court  that  adequate  relief  can  be  secured  to  the  party  filing  tite  sane  by  a 
depoat  of  money  or  in  the  discretion  of  the  court  by  the  giving  of  an  undertaking,  where  the 
cancellation  of  such  notice  is  not  otherwise  expressly  provided  for  or  r^ulated,  any  pnraon 
having  an  interest  in  the  property  affected  by  the  action  may  apply  for  the  caoeetlatioB 
thereof  upon  notice  to  all  the  parties  to  the  action  and  to  such  other  persons  as  the  court  may 
direct;  and  tile  court  in  which  the  action  is  pending  may  make  an  order  for  deposit  or  for  an 
undertaking  upon  such  terms  as  to  costs  or  otherwise  as  may  seem  juat. 

ParlraUaD.— New.     Rcvritlan  from  oode  olv.   proa..  !■  iDtemeut  oadttar**  aadan.— Wittwian  Broa.  t  . 

I  1671,  Is  pHt.  as  am.  by  L.  1906.  oh.  60:  mad  DriabaUy  Fotmui  BottUnc  Co.,  178  App.  IHt.  674.  105  N.  Y. 

nriawlfroineadeof  proe.,  1 133,  iapatt,  andiDtendedto  Supp.  811;  Foky  v.  RoaaUa,  190  App.  Dir.  96. 190H.T. 

wtn  all  ol  I  1671  enMpt  Brat.  aeooDd  and  last  aantenoea.  Buiqi.  08. 

MaenttoB    af    tout.— Keatiu     v.     Hammentda 
(I9Z1).  lee  App.  Div.  18,  187  N.  V.  Supp.  446. 
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NOTICE  OF  PENDENCY 


§125 


§  126.  Notice  by  defendant 

Where  a  defeadant  sets  up  in  his  answer  a  counterclaim,  upon  which  he  demands  an 
affirmative  judgment  affecting  the  title  to,  or  the  possession,  use  or  enjoyment  of  real 
property,  he  may  file  a  like  notice  at  the  time  of  filing  his  answer  or  at  any  time  afterwards 
before  final  judg^lent.  The  last  five  sections  apply  to  such  a  notice.  For  the  purpose  of 
such  an  application,  the  defendant  filing  such  a  notice  is  regarded  as  a  plaintiff  and  th& 
plaintiff  is  regarded  as  a  defendant. 

-Code  flhr.  proo.,  |  1673;  oriciiuJly  r»-         ODOalwclftliii.— Nebuhr  ▼.  Sohrvyw,  10  Chr.  Prm» 
ofimM..|lS,mpttri.  Rap.  73,  13  IXOy  646. 


/ 


S  126  CIVIL  PRACTICE    ACT  art.l2 


* 


ARTICLE    12 
Oaths  of  referees  and  other  officers 

Seo.  126.  Oath  of  raferae  and  other  officer. 

§  126.  Oath  of  referee  and  other  officer. 

A  referee,  receiver,  commissioner  or  appraiser  appointed  by  a  court  or  judge,  before  entering 
upon  his  duties,  shall  subscribe  and  taJce  an  oath,  which,  except  as  otherwise  prescribed  by 
statute  or  rule,  shall  be  to  the  effect  that  he  will  faithfully,  honestly  and  impartially  discharge 
the  trust  committed  to  him.  Where  all  the  parties  whose  interest  will  be  affected  by  the  re- 
sult are  of  full  age  and  are  present  or  are  represented  by  attorneys,  the  oath  may  be  waived, 
a  record  thereof  being  duly  made. 

Derfffttfon.— New.    See  code  dr.  proc,  I  1550»  pro-  are  covered  by  C.  P.  A.,  |  81,  eo  that  theee  aeotioDe  are 

vidinc  for  oath  by  commienonen  hi  partition,  f  1608  omitted  as  aufficiently  covered. 

providinK  for  oath  by  oommiaaioneiv  or  referee  in  dower  NOTeerity  off  «ith«— Matter  of  Biiohoff,  80  App.  Div. 

aetions,  and  1 2320,  providing  for  oath  by  commiwioner  in  326, 80  N.  Y.  Supp.  917. 

lunacy  proceeding*.    The  proviapon  for  the  taking  of  an  CommlsaloDen  In  taucy  pfoeeedlast. — Matter 

oath  haa  been  made  general  aa  to  referoea,  reoeivera,  of  Doyle  (1021).  195  App.  Div.  733,  187  N.  Y.  Sum>. 

commiaaionera  and  i^imuaera.    The  proviaiona  in  \\  1650,  751. 
1006,  2329  aa  to  removaJa  and  appointment  of  aucceaaora 


\ 


I  art.  13 


Court  nac  nuke  tthiunben  oiil«r. 

§  127.  Definition  of  an  order. 

A  directioQ  of  a  court  or  judge,  m&de  in  an  action  or  special  proceeding,  must  be  in  vnitoi^ 
unless  otherwise  epecified  in  the  particular  coae.  Such  a  diiectiiHi,  unlem  it  is  contained  in  a 
judgment,  is  an  order. 


ITeT.umm.  by  L.  1911.  cb,  308,  L.  Iflta.sh.ea^oriviiklly  HunSU,  13N.  ¥.  9upp. 

nn^.l^  tram  isirii.  nf  nr™.,  ]  4O0,  V.  PtHmu,  0  Rob.  HI. 

1    ipocily    papan    on    motion.  Wben  mmt  be  IB  wrlOns^ — TKth  Ats.   Buik  t. 

-Ktioe.  fO-U.      AtnanaaU  in  Porty-Hcond  Bt.  R.  Co.,  6  App.  Kt.  UT,  40  N.  Y.  Supp. 

ai0:  Bsbnin  v.  Work.  101  App.  Dtr.  463.  M  N.  Y.  Sain. 

—VSim  T.  N.  Y.  a  *  H.  R.  Ita. 

..  ..  .,„, y  v.OiiiiiM  A  QiMnHBy  Co.,  Cond 

...   ,.  ..i;  CornireLl  v.  Sheldon,  1S4  App.  Di*.  68,  But,  TS  Uus.  310,  134  N.  . 

lis  N.  Y.  Supp.  707:  Lmer  v.  Widiiw  River  R«]W  0>,.  RoChbuun,  1S6  N.  Y.  aum.  ilnu. 

143  App.  Div.  IflT.  IZ7  N.  Y.  8uw.  1000;  OoldnntliB  *  Order  and  JndnMnt  dtattonkbad. — Hodman 

SlvenmiLhi  Co.  V.  Hua.  149  MiM.  Sia  134  N.  Y,  Sapp.  Bury.  3  Hun  SS;  Mgyen  t.  BMkfrr,  Z9  Hun  K7.  S7 

«02:RaMi«v.  Halpin.  ISOApp.  Div.  1ST.  ISTN.  Y.Sapp.  aOd..  fiS  N.  Y.  480;  Mu>  v.  EUia,  SSt.  Km.  512:  Banllay 

—    "          ■       "  .  -           ."-  ^p_  Div.  S30,  174  N.  Y.  T.  Jonea,  4  How.  S3S;   Duus  North  R.   Co.,  4  How. 

lied  Ateooy  Co.  v.  Town-  3M;  Kinc  v.  StcSoni,  S  Bow.  30:  Robarta  v.  Morrteuk,  7 

p.773:Phnipi  V.  Cunun.  How.  396. 
.  3S  Hun  l»3:  Coakley  t. 

§  128.  Court  may  make  chambers  order. 

An  order  which  is  authorised  by  statute  to  be  made  at  chambers  may  be  made  by  the  court. 

Dermtlon.— Code  c 
eh.  147,  L.  1911,  c     ~~ 


eiceptln^  the  Gnt  dapartmBnt  ranoved.    |  708 

§  129.  Court  orders  aude  \>j  su{a«me  court  justice  oat  of  court. 

An  order  made  by  a  justice  of  the  supreme  court,  out  of  court,  shall  not  be  void  on  the 
ground  that  a  statute  or  rule,  in  tenoB  or  in  effect,  requires  the  motion  therefor  to  be  made  to, 
or  authorizes  the  order  to  be  made  only  by,  such  court,  unleee  the  order  be  made  outside  of  a 
county  or  judicial  district  in  which  an  application  to  the  court  for  such  order  is  authorized. 

Dcrtratlon. — Now.  This  Kctlon  pomiita  ■  juitioa  of  court  Mtion.  The  Hetion  pnotiully  slioliihw  th* 
The  BKtiiin  a  not  inUrnded.  howmr.  to  ^ve  ■  oounty     (uprooiB  eourt  who  mada  by  niprama  oouR  jiutlMI. 

g  130.  Granting  orders  out  of  court 

1.  An  order  in  an  action  or  special  proceeding  in  a  county  court  which  a  county  judge  may 
make  out  of  court  may  be  made  without  notice  (except  an  order  to  stay  proceediiyp  which  may 
be  made  only  upon  notice)  by  a  justice  of  the  supreme  court,  or  by  the  county  judge  of  any 
other  county. 

2.  Where  an  order,  in  an  action  in  any  other  court,  may  be  made  by  a  judge  of  the  court, 
out  of  court,  and  without  notice,  and  the  particular  judge  is  not  specially  designated  by 
law,  it  may  be  made  by  any  judge  of  the  court  in  any  part  of  the  state;  or,  except  to  stay 
proceedings  after  verdict,  report  or  decision,  by  a  justice  of  the  supreme  court,  or  by  the 
county  judge  of  the  county  where  the  action  is  triable  or  in  which  the  attorney  for  the  appli- 
cant resideB. 

DertTatlOD.— Subd.    I   ii  new.     Bee  aode  dv.  pnM..  Bal 

(SU.'.imtLeducovEnidbyiutad.  1.    Subd.  2  la  code  di.  C.  P. 
pnr..  i  772.  (■  un.  by  L.  1877.  ch.  410,  L.  ISSS.  ch.  940. 

•a-i  onp  Dally  nmieil  (torn  code  nf  proo.,  1401,  mibd.  3. 

'  '•"■■       I  ept  lut  Knteuce,  whinh  ia  omitted  ben  und  Edwuda  t,  Sbnve,  83  App.  T»t.  lU.  83  N.  Y.  Supp.  fil4, 

loder  "vKBtiDE  orden."     The  wordi  "in  uy  WlMtt   «rten    made    br   anr  Jndce.— Rhoda    v. 


li^r^rt"''an'iiueneS  u>  eicluda  oidan  in  a  ooun^     Whaelar,  48  App.  IXv.  410.  03  N.'yT 
«ir,  Kj^tinn  whtrh  «  oDunty  Judga  may  prvot  out  of  court     Hart.  27  Hun  21. 

idbynibd.  1.   Code  aiv.  proo..  1  778,         TUkUnf,  etc.,  orden  bi  nnu  Jn^e  of  br  i 
Sarvan  v.  Lowom,  3  Miao.  113,  23  N.  "    "— 


Y.  Supp.  10113; 


I   -. 


.1 
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ByrneB  t.  Ladew,  15  Mim.  413,  36  N.  T.  Supp.  1048;  Omaitf  Jadg0»  «v<cn  br«— People  r.  ^nndbola,  6a 

Doney  v.  CwnmingB.  48  Hun  76.  App.  IKt.  552,  74  N.  Y.  Supp.  241:  Pntt  r.  Bny,  10 

't                     Modttoitloii  or  oricn  made  hf  anotlMr  Jndce.—  Ii»Bo.  445.  31  N.  T.  8upp.  4M;  CniMUIl  4  CkMiley  Oo.  ▼. 

\z                  WiiicroTey.GeniuuiSav.Bank,2App.I>iv.470,87N.Y.  Eddy  Co.,  37  Miae.  745,  76  N.  Y.  Supp.  476.  affd..  78 

Supp.  1092;  Palmer  t.  Rotaiy  Realty  Co.,  Inc.,  109  Miae.  App.  Div.  644, 80  N.  Y.  Supp.  1132;  Matter  of  Paikman, 

24iS.  178  N.  Y.  Supp.  461;  Dinkelniel  ▼.  Levy,  12  Hun  106  Miac.  316.  177  N.  Y.  Supp.  589;  Adfinnr  ▼.  Push,  57 

130;  People  v.  National  Truat  Co.,  31  Hun  20;  New  Yoik  Hun  181.  10  N.  Y.  Supp.  684,  affd..  132  S.  Y.  4^:  Al- 

Seourity  A  Trust  Co.  v.  lipman.  83  Hun  560.  32  N.  Y.  breefat  ▼.    Canfield,    92    Hun    240,  86    N.  Y.    Supp. 

Supp.  65.  040. 

Soiy.— Whitman  v.  Johnaon,  10  Miac.  730,  31  N.  Y.  Imptopcr  cmUmi.— Edwarda  t.  Shrove,  88  App.  Dvr 

Supp.  805;  Maisoliea  ▼.  Eniat,  34  Miao.  406,  69  N.  Y.  165.  ^N.  Y.  Supp.  514. 
Supp.  646. 


f  §  131.  Vacation  or  modification  of  order. 

^;V '  Where  such  an  order  grants  a  piovisioiial  remedy,  it  ean  be  vacated  only  in  the  mode  spe- 

F  ;  dally  prescribed  by  law;  in  any  other  case,  it  may  be  vacated  or  modified,  without  notice,  by 

t'l  the  judge  who  made  it,  or,  upon  notice,  by  him,  or  by  the  court. 


I>erlffttfoB.--Oode  dr.  proc,  |  772,  aa  am.  L.  1877,         Provtelonal  ranaiy.— McCarthy  ▼.  MeOarthy,  18 

,^  oh.  416,  L.  1895,  oh.  946,  laat  eentenoe;  oricinally  reviaed     Hun  679. 

'^„  from  code  of  pioc.,  f  401,  eubd.  3, 1 323 


^  §  132.  Vacation  or  modification  by  ai»peUat»  division  of  «z-iMrte  ordw. 

['  The  appellate  division  shall  have  power  to  vacate  or  modify,  without  notice,  or  upon  such 

notice  as  it  ah^U  deem  proper,  any  order  in  an  action  or  special  proceeding  made  by  a  justice 
of  the  supreme  court  or  by  the  court  without  notice  to  the  adverse  party. 


Pwlf  ilMU-^-Code  dv.  proe. 


lange; ongmaiiy  reviaed  trom  oode Of  proc,  1 300,  m part.  IM  N.  x.  i 
VamMac  •r  nM«iMM  opter.— Matter  ▼.  Mwlar.  66  Supp.  209. 
M>.  Dhr.  527,  73  N.  Y.  SupD.  360;  Peopla  ei  rel.  Joiine 


▲pp.  Dhr.  527,  73  N.  Y.  Supp.  360;  Peopla  ei  rel. 


art.  14  PAYMENT  INTO  AND  OUT  OF  CX)URT  $§  133-136 


ARTICLE  U 
Payment  into  and  out  of  court 


80B.  133.  Party  bringbac  mootj  iato  Miut  is  diMhaiatd. 

134.  FByment  into  court. 

135.  Tkdb  to  eoart  foiids. 

13A.  Diqpostion  of  oourt  funds. 

187.  Funds  or  property  not  to  be  surrendered  without  order. 


§  133.  Party  bringing  money  into  court  is  discharged. 

A  party  bringLog  money  into  court  pursuant  to  the  direction  of  the  court  is  discharged 
thereby  from  all  further  liability  to  the  extent  of  the  money  so  paid  in. 

DerlTstloii.— Code  oiv.  proc.,  |  748,  without  chsofe;        Eeferences.— Rules  of  civil  practice,  30-34. 
eripnaliy  reviaed  from  R.  B.,  pt.  3.  oh.  1,  tit.  2.  |  21.        Pftymeiit  Of  Jndgmeiit  recovered  by 


enmuuiy  revieoa  from  u.  b.,  pt.  a.  on.  i,  ut.  'A  %  m,  rBymenv  oi  jnagmenf  ncoverec  oy  nartflAn  of 

isst  sentence.    Count/  law,  |  l€S,  provides  that  a  county  Infant.— Oalmbacher    v.    Newman,    18  N.    Y.    Supp. 

deric  ehdU  keep  a  register  of  oourt  and  trust  funds.  yThe  198. 

flection  appfiee  to  funds  deposited  with  the  ohamberlain  of  Payment  to  aeeure  attorney's  claim  In  eondemna- 

the  dty  M  New  York  for  the  counties  <rf  New  York,  Queens  ton. — Cunningham  v.  New  York,  162    App.   Div.  851, 

and  Riehmond.    Code  oiv.  proo.,  |  744a,  relating  to  the  148  N.  Y.  Supp.  170. 

power  of  the  state  comptroller  to  examine  books,  etc.,  of  Preference  In  payment  of  moneys  held  by  trust 

dsposttaries  of  oourt  funds,  has  been  included  in  sUte  company. — Henkelv.   Carnegie    Trust  Co.,  213  N.  Y 

fiaanoe  law.  as  1 4ta  theceof  by  L.  1920,  eh.  929.  186. 

§  134.  Payment  into  court. 

All  moneys  and  securities  paid,  transferred,  or  deposited  into  court,  must  be  paid  or 
transferred,  either  directly  or  by  the  officer  who  is  required  by  law  first  to  receive  it,  to  the 
county  treasurer  of  the  county  where  the  action  is  triable  or  to  such  other  county  treasurer 
as  the  oourt  specially  directs.  Where  money  is  paid  or  a  security  is  delivered  to  an  officer 
olher  than  the  county  treasurer,  he  must  pay  or  transfer  it  to  the  county  treasurer  within 
two  days  after  he  receives  it.  In  the  city  of  New  York  he  must  pay  it  to  the  chamberlain 
within  two  days  after  he  receives  it.  A  bond,  mortgage  or  other  security,  or  a  certificate 
or  transfer  of  stock,  taken  upon  the  investment  of  money  paid  into  court,  must  be  taken 
to  the  county  treasurer  of  the  county  where  the  fund  belongs,  in  his  name  of  office,  or  to 
such  other  county  treasurer  as  the  court  specially  directs. 

Dwlfatlon.>-Code  oiv.  iwoc.,  1 745,  as  am.  by  L.  1908.        Mechanic's  lien.— Matter  of  Dean.  83  Hun  413.  31 

«h.  183,  without  change;  originaUy  revised  from  L.  1848.  N.  Y.  Supp.  950. 

eh.  277. 1 1.   See  R.  8.,  pt.  3,  ch.  1,  tit.  2,  ||  17,  18,  24  and        Fees  of  coanty  treasorer.— Veeder  v.  Mudgett,  27 

L.  1847.  ch.  8a  i  71.  Hun  519.  affd.,  91  N.  Y.  374. 

Beference. — ^Pajrment   of   money   into    court,    etc..        Cited. — Cohen  v.  Bruera,  162  N.  Y.  Supp.  75. 
State  finince  1.,  ||  4U-44f. 

§  136.  Title  to  court  funds. 

A  county  treasurer  or  other  officer,  or  a  guardian,  committee,  or  other  trustee,  in  whose 
name  is  taken  a  bond,  mortgage,  public  stock,  or  other  security,  representing  money  paid  into 
court  in  an  action,  or  to  whom  stock  or  security,  or  an  account,  deed,  voucher,  receipt  or  other 
paper,  representing  or  relating  to  such  money,  is  transferred,  delivered,  made  or  given,  pur- 
suant to  law,  is  vested  with  title  for  the  purposes  of  the  trust,  and  may  bring  an  action  upon 
or  in  relation  to  the  same,  in  his  official  or  representative  character. 

llerlTation«— Code  civ.  proc.,  1 749,  as  am.  by  L.  1877,  Coanty  treasurer. — County  of  Tompkins  v.  InfersoU. 
eh.  416,  without  change  of  substance;  originally  revised  81  App.  Div.  344. 81 N.  Y.  Supp.  242,  affd.,  177  N.  Y.  543. 
from  L.  1848,  oh.  277,  |  4. 

§  136.  Disposition  of  court  funds. 

Each  court  of  record  may  direct  that  money  paid  into  that  court  in  any  action  or  proceeding 
x>ught  therein,  or  any  bond,  mortgage  or  other  security  which  represents  property  belong- 
g  to  any  suit  or  party  interested  therein,  may,  after  having  been  deposited  with  the  county 
lasurer  or  city  chamberlain,  be  paid  out,  transferred,  invested  or  reinvested  in  any  manner 
form  that  appears  to  it  best  for  the  interests  of  the  owners  thereof.  Such  directions  must 
( onbodied  in  an  order  or  decree  of  such  court,  founded  upon  proper  and  sufficient  evidence 
itisfactory  to  the  court  that  such  disposition  of  the  property  is  best  for  the  interests  of  the 
Kners  thereof  or  parties  interested  therein.  When  the  whole  of  an  original  deposit  of  money , 
the  whole  of  a  distributive  share  thereof,  or  any  security  or  other  property,  is  directed  to 
>  paid  or  transferred  out  of  court,  the  order  must  direct  the  payment  of  all  accrued  interest 
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or  other  income  belonpng  to  the  party  or  parties  to  whom  auch  deposit  or  distributive  sh&re 
or  security  ia  ordered  to  be  paid,  transferred  or  delivered. 

DerlTBlloB.— Coda  dT.  pnw.,  li  747.  74S.  without         BcfCvencei.— Payment  ot  mouy*  into  eourt.  nilM 

fllujigt  of  (ubMuiM:  I  747.  u  am.  by  L.  lStt3.  oh.  Oil.  ot  avU  practice,  SO-M. 

L.  IMS.  ah.  183,  L.  IBIS,  oh.  M3.  L.  1617,  ch.  731;  oiic-         Ap^UratlMi  Bod  HlecC— P«kiii*  v.  StiiUMll.  lU 

iuUy  nviaad  horn  L.  IBM,  oh.  277, 1  8;  oriciuU  MCtion  N.  Y.  308:  Oouoty  cd  TonuildiH  t.  InaraoU,  81  App.  Dir. 

■itiiBly  Hiparanled  by  amKidmNU  ol  Isea.    [748,  aa  am.  344,  81  N.  Y.  Bucni.  343,  aid..  177  nTy.  M3;  ThuiMOB  T. 

,  by  L.  ISai.  oh.  aSl;oriauially  nviaad  CmmX.  1848.  eh.  inJW  TiuM  Co..  7  Mian.  393.  37  N.  Y.  Supp.  033. 

I  377,  I  1:  oiifiDal  ■sotioo  eotmly  laptmdad  by  inMnd- 

>  mant  of  ISBT 

"  §  137.  Funds  or  property  not  to  be  suireadered  infiiout  order. 

No  money,  security  or  other  property  which  shall  have  been  placed  in  the  custody  of  the 
court  shall  be  surrendered  without  the  production  of  a  properiy  certified  copy  of  an  order  of 
tiie  court  in  whose  custody  s^d  money,  security  or  other  property  shall  have  been  placed, 
duly  made  and  entered,  directing  such  disposition. 

DvmtlaB.— Cods  dT.  mw.,  {  751.  ■•  us.  by  L.  IB99,  Dir.  743, 173  N.  Y.  Sow.  484,  alld.  338  N.  Y.  841;  Matts 

ch.  SGI,  L.  IfilT,  ah.  731.  without  ehanca  of  nibatanoa;  of  Dsn,  83  Hun  413.  31  N.  Y.  Bnpp.  BSfl. 

oiigiDaU;  nviaad  Irom  R.  B.,  pt.  3,  oh.  1,  tit.  3.  t  33.  hrBent  cT  latent^  ilwM,— TliatMaa  t.  WUbor 

ftcr«rencc*.— Conaenta   to    p>ymEiit    out    ot   oouit.  TtuM  Co.,  7  MiM.  3»2.  37  N.  Y.  Budd.  038;  Pec^  t. 

rules  of  civil  pracUce,  31.  Bnwik,  83  Mian.  4BS,  148  N.  Y.  Soim.  I^ 

AppHcaUaB.— Hatlar  ot  Peopla  v.  Malttne,  184  App.  Fracedme.— Swurt  v.  Cmtnl  TniM  Co.,  T  N.  T. 


wt.  15  PREFEKENCES  §  13g 


ARTICLE  16 
Preferences 

See.  138.  Praferencee  among  oivil  aetaone. 

130.  Praferenoe  of  eertain  aottoxie  by  the  people. 

140l  Preferenoe  of  mandamua  or  prohibition  orders  in  Appellate  oourte. 

141.  Manner  of  obtaininc  preferanee. 

142.  Preferenoe  of  eeoond  and  eubeequent  ai>pealB  to  oourt  of  appeal*. 

143.  Prtferenee  in  hearing  of  appeals  when  title  to  publie  oiBoe  involved. 

§  138.  Preferences  among  civil  actions. 

Civil  causes  are  entitled  to  preference  among  themselves,  in  the  trial  or  hearing  thereof,  in 
the  following  order,  next  after  the  causes  specified  in  section  hundred  and  thirty-nine : 

1.  An  action  or  special  proceeding  brou^t  by  or  against  the  people  of  the  state,  or  brought 
by  the  people  of  the  state  on  the  relation  of  a  party,  or  brought  by  or  against  any  state  officer 
or  board  of  state  officers  as  such;  where  the  attorney  of  the  said  people,  state  officer  or  board 
of  state  officers  or  attorney  for  the  plaintiffs  in  such  action  or  special  proceeding  has  given 
notice,  at  the  time  of  the  service  of  the  notice  of  trial  or  argument,  of  the  particular  day  in 
the  tenn  at  which  he  will  move  it.  If  the  action  or  special  proceeding  is  not  moved  by  said 
attorney  for  trial  or  argument  on  that  day,  or  as  soon  thereafter  in  the  same  term  as  the  court 
can  hear  it,  the  other  party  may  then  move  the  trial  or  argument;  otherwise  it  shall  not  be 
moved  out  of  its  order  at  that  term  except  by  the  special  order  of  the  oourt. 

2.  An  action  or  special  proceeding  in  which  The  City  of  New  York  is  a  party,  where  a  notice 
similar  to  the  notice  prescribed  in  the  last  subdivision  has  been  served  by  its  attorney  at  the 
time  of  service  of  the  notice  of  trial  dr  argument.  The  provisions  of  the  last  subdivision, 
relating  to  moving  the  trial  or  argument,  apply  to  a  cause  within  this  subdivision. 

3.  An  action  or  special  proceeding  in  which  a  board  of  officers,  exercising  powers  conferred 
by  a  statute  for  the  protection  of  public  health  or  public  or  private  property,  or  for  the  pre- 
vention or  punishment  of  violations  of  a  statute  relating  to  either  of  those  subjects,  are  par- 
ties; where  a  notice  similar  to  the  notice  prescribed  in  subdivision  one  has  been  served  by  liieir 
attorney  at  the  time  of  the  service  of  the  notice  of  trial  or  ai^gument.  The  provisions  of  sub- 
division one,  relating  to  moving  the  trial  or  argument,  apply  to  a  cause  within  this  subdivi- 
sion. 

4.  In  the  court  of  appeals  or  the  supreme  court,  an  appeal  taken  by  either  party  in  an  action 
or  special  proceeding  other  than  as  specified  in  subdivision  one  of  this  section,  where  the  peo- 
ple of  the  state,  or  a  board  of  state  officers,  are  sole  parties,  or  a  state  officer  is  sole  piuty, 
plaintiff  or  defendant. 

5.  In  the  court  of  appeals  or  the  supreme  court,  on  motion  of  the  appellant,  an  appeal  taken 
by  eitlier  party  in  an  action  or  special  proceeding  from  a  judgment  or  order  declaring  a  legis- 
lative enactment  unconstitutional, 

6.  In  the  court  of  appeals,  an  action,  a  party  to  which  has  died,  pending  the  action,  where 
the  pendency  of  the  action  prevents  a  final  settlement  of  the  estate  of  the  deceased  party. 

7.  In  any  court,  an  action  or  special  proceeding  in  which  an  executor  or  an  adininistrator, 
or  testamentary  trustee,  or  an  infant,  or  a  trustee  of  a  fund  for  the  support  and  maintenance 
of  an  infant,  or  a  receiver  appointed  by  the  court,  or  by  the  comptroller  of  the  ctirrency  of  the 
United  States,  or^  trustee  in  bankruptcy,  or  a  general  assignee  for  the  benefit  of  creditors,  or 
the  committee  of  a  lunatic  or  an  idiot,  or  a  creditor  of  a  deceased  insolvent  debtor  suing  for 
the  benefit  of  himself  and  other  creditors  interested  in  the  estate  or  property  of  such  deceased 
debtor  where  a  right  of  action  is  given  by  express  provision  of  law,  is  the  sole  plaintiff  or  sole 
defendant;  an  action  or  special  proceeding  for  the  construction  of,  or  an  adjudication  upon 
or  to  determine  the  validity  of  the  probate  of  a  will,  in  which  the  administrator  with  the  will 
annexed,  or  the  executor  of  the  will,  is  joined  as  plaintiff  or  defendant  with  one  or  more 
other  parties. 

8.  In  the  court  of  appeals  or  the  supreme  court,  an  appeal  from  the  decree  or  decision 
of  a  surrogate's  court  determining  a  will  to  be  valid  and  admitting  it  to  probate,  or  determin- 
ing an  instrument  offered  for  probate  as  a  will  to  be  invalid  or  not  entitled  to  probate  as 
such,  or  granting  general  letters  of  administration  or  directing  the  distribution  of  a  fund  or 


•SHW 
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p&ymeiit  of  money  by  an  executor  or  aa  Etdmioistrator  ia  purauaace  of  an  order  or  docree 
made  on  an  intermediate,  fiual  or  judicial  accounting  or  otherwise  by  an  adminietrator 
or  an  executor. 

9.  An  action  for  dower  where  the  pWatiff  makes  proof  by  affidavit  to  the  satisfaction  of 
the  court  or  a  judge  thereof  that  she  has  no  sufficient  means  of  support  aside  from  the  estate 
ia  controversy. 

10.  Aa  action  for  the  partitiou  of  reil  property. 

11.  Aa  action  a^raiast  a  corporatioB  or  jotat-stock  association,  iasuii^  bank  notes  or  aay 
kind  of  paper  creditt^,  to  circulate  as  moa^;  or  by  or  against  a  receiver  of  auch  a  eorporatioD 
or  association. 

12.  Ac  action  in  which  a  county  or  town  is  sole  plaintiff  or  defendant. 

13.  An  action  against  a  corporation,  founded  upon  a  note  or  other  evidence  of  debt  for  the 
aljsolute  jjayment  of  money. 

14.  An  action  upon  an  undertaking  given  upon  an  appeal  to. the  court  of  appeab  or  to  stay 
the  execution  on  an  appeal  to  the  court  of  appeals. 

15.  In  an  action  against  a  sheriff  in  his  official  capacity,  or  an  action  by  a  sheriff  or  Ute 
sheriff,  to  recover  for  a  breach  of  the  obligation  of  a  bond  or  bonds,  or  an  instrument  or  in- 
atrumeuts  of  indemnity,  or  an  undertaking  or  undertakings  given  to  him  in  his  official  ca- 
pacity. 

16.  An  action  for  libel  or  slander. 

17.  In  the  court  of  appeals,  all  appeals  from  judgments  of  affirmance  rendered  by  tiie  ap- 
pellate divi^on  of  the  supreme  court  where  the  decision  of  the  appellate  divinon  has  beeo 
unanimous  and  an  appeal  upon  a  question  of  law  has  been  takea  upoa  a  certificate  of  the  ^>- 
pellate  division  or  allowed  by  the  court  of  appeals. 

18  Au  action  for  absolute  divorce  ia  which  aa  order  has  beea  made  graatiag  t^aporary 
alimony. 

19.  Any  action  whenever  an  issue  shall  have  been  joined,  if  the  defendant  be  impriaoned 
under  an  order  of  arrert  in  the  action  or  if  the  propertjF  of  the  defendant  be  held  under  attadi- 
ment. 

20.  A  cause  entitled  to  preference  by  the  general  rules  of  practice  or  by  the  special  order  of 
the  court,  in  the  particular  case.     (.^m.  by  L.  1921,  oh.  372,  in  effect  Oct.  1.  1921.) 

DerlTaUon.^Code  dv.  pton..  i  7B1.  ii<:ept  nbd.  IB  833,  60  N.  Y.  Supp.  405:  Biikr  t.  HiIh.  M  App.  DIt. 

wbJoli  la  seoeral  rule  of  praotloe  l(j.  in  put.  i  791  bu  bwi  607.  SI  N.  V.  Supp.  B77;  Levy  t.  Hannanun.  47  App.  Di?. 
diipiMad  Dt  u  follgn:  Subd.  1  ia  lands  nen  nubd.  1,  witb-  32.  63  N.  Y.  Bupp.  240;  Robana  v.  Jankini.  S3  App.  Dir. 
out  ahmngs.  Subd.  2,  u  u  New  Vork  eily  aiiiioiu.  in  dsw  401.  SS  N.  Y.  Supp.  3S5:  Buun  t.  Jobann,  71  App.  at*. 
•ubd.  2;  purl  of  subJ.  2  telaling  to  aetiona  W  oort»in  255,  75  N.  Y.  aupp.  823:  Curroll  v.  Peno.  Steel  Co.,  M 
boarda  u  mode  aew  subd.  3:  psrl  of  subd.  2  nlitini  to  App.  Dir.  ISA.  SS  M.  Y.  Bupp.  19B;  Wilen  v.  HiUtenFnr 
mmmiauinen  u(  pilQU  u!  Sew  Yock  htu  beua  Dmitlel  u  Eicbange,  1S5  App.  DLt.  S03.  174  N.  Y.  Supp.  BO;  Ritohie 
BnnecBHsfyi  aub Js.  3,  Sa,  sni  4,  become  np-r  aiibda.  4.  5.  v.  Saabo«rd  N»t,  Bank.  12  Miao.  148,  32  N.  Y.  Bupp. 
■od  0,  without  ehiQiB.  eicapt  the  □miaidoa  of  tbe  lut  part  1073;  Zeicler  r.  TnokjiuD,  3b  Miac.  432.  57  N.  Y.  Supp. 
tit  [ormar  lubd,  3s.  aa  uaDseesanry  in  view  of  the  faasiitue  578:  KalichmaD  v.  Madler.  34  Miac.  309.  08  N.  Y.  Supp. 
...    -             .    ■    ^j^  3BB;  VaadeiratBr  V.  Mul.  Reeerve  Ilia.  Co..  44  Mtao.  3lS, 


:„  li  789,  790;  subii,  5,  fitjt  p»rt,  ia  m ___, 

WutcbangBBioeptiiataiaatteromittedai     SS  N.  Y.  Sup 


_. ^ ..        _  AiewdlihealthorpUtntlff.— MotDtinv.Natioiud 

7  ia  omitted  oauaneceranryuidiiuwD-  Naaaau  Budc.  150  App.  Div.  0«S.  135  N.  Y.  Bupp.  TSa 

at  part  ia  made  obit  aiibd.  9  and  lul  Where  order  of  arreat  hai  beea  crknted. — Kuoi  t. 

ibd.  I0:aubd.  7.  Bnt  partiamwjaiieir  Dubrafl,  17  App.  Dit.  390.  45  N.  Y.  Supp.  371;  Boenr 

art  a  aew  lubd.  13:  aubd.  6.  firat  aea-     T.  HattnWn.  58  App.  Div.  540,  80  N.  Y.  8 ""'  "--— 


SApp,  Div.  la.  71  N.  Y,  8 
— Weiu  T.   Mom       "   " 


aubda.  B.  11,  12  and  H.  are  made  new  subils.  15,  IS.  17  Sbort  cmBHS.— Wein  t.  Monril.  7  Mao.  639.  18 
andlS.  irithout  change  of  aub;tai>ee;aut>d.  10  iamade  new  N.  Y.  3upp.  50;  Oueriueau  t.  WeU.  B  ULki.  04.  38  N.  Y. 
■   —  ■      ■      -  .      -- .  .  77S:Buell  V.  Holline,  IflMiac.  551,  88M.  V.  Supp. 


oewaubd.  10.    Bubd.  1  aa  am.  by  L.  1370.  cb.  103:1..  1S98,  879. 

308:  L.'  im  eb.°13a.    Subd. 'sau'^elb^  L.  ISDO,  i^mD^^Ts'N.'Y"u7;  arBaMrT!°£^l»'A!pp™Dir! 

oh.  585.    Sgbd.  5  as  am,  by  L.  IS82,  oh.  397:  L.  1883,  485,  103  N,  Y.  Supp.  1C"= 

oh.  39l;L.  1884.  oh.  402iL.  1895.  oh.  793;L.  IS9B.  oh.5S6;  CItr  oriTew  T«fL~^ 


L.  IBOO,  oh.  144;  L.  1B0».  eh.  6.    Bubd.  6  aa  ain.  by  L.  1S9S.  G73,  CI  N.  Y.  Buni.  403:  3b«ena  v.  City  ol  Nmr  Yoik,  74 

oh.  2Sfl,    Biibd.  7  as  am,  by  L,  18S2.  oh,  397.    Subd.  8  aa  App,  Div,  308,  77  N.  Y.  Supp.  ill:  City  of  New  York  r. 

am.  by  L.  1379,  cb.  512.     Subd.  11  aa  am.  by  L.  1808,  Shuk,  81  App.  DIt.  575.  81  N.  Y.  Bupp.  393:  FeRaoa  t. 

oh.  I3S.   Subd.  12aaam.  by  L.  laOB.  cb.  333.    Suhd.  13aa  Miller  Realty  Co..  54  Miso.  84.  10<  N.  Y.  Supp.  496: 

added  by  L.  1902,  cb.  357,    Wholo  aoction  am.  by  L.  1337,  Koenier  v.  Kelly,  5<t  Miso.  «C5.  lOT  N.  Y.  Supp.  G38; 

oh.  120.     I  7B1  grisiiuliy  eooaute'l  of  ten  aubdiTiaiona,  Natioaid  Athletio  Club  t.  Bincham.  63  Miao.  03,  115  N.  T. 

and  oarmpondad  lo  the  order  of  prefereac!!  ratabliahed  by  Supp.  1103;  Mayor  v.  Broadway  i  SereDtfa  Ave.  R.  Co.. 

(ha  atatutea  edUiog  at  tbe  lima  tbe  coda  of  dr.  proa,  waa  12  Hun  571. 

adopted.    Itbaabeeiisreatlyma<IiRedbvth''anuadiiien(a  CItr  court  of  New   Torit.— BLnlaey.Somera  Co.  t. 

enacted  alDU  iCa  adop^on.  Sleeper.  TT  Miac.  143.  136  N.  V.  Supp.  1075. 

Keferaacea.— PKferonoBa   of   appeala   involviac  title  BoleptelntlCordefeardant.— Coltonv.Naw YocfcBI. 

to  oBoo,  C.   P.  A.,  i  143;  appeala  fr^ni  caiirt  of  flaima,  R.  Co.,  151  f),  Y.  20*. 

Ct.CI.  A.,  i32;iaDDndemnationpnK«rtinga.9aadaraiia-  Aetiana    by  and    anlnsl   kfl    ravtMMtaUVM. 

tion  1..  I  23.  lahDta.  die. — Id  general.     Haul  v.  Dry  Doolc  SaTiaa 

ConaUtutlanalltr.^IliKlBarlcr  v.  Star  Co..  OS  App.  Inat.,  150  N,  Y.  581:  Eapenacbnd  T.  ^pemobud,  ISl 

Div.  101,  BO  N.  Y.  Supp.  772.  N.  Y.  688;  Slater  v.  Slai«c,  174  N.  Y.  384:  Co«ello  ». 

Oenenl  ralea  and  pTlndpaM.—TaylQr  v.  Wiiu,  S3  Third  An.  R.  Co..  18  App.  Div.  213.  44  N.  Y.  Supp.  030; 

N.  Y.  537;  Powell  r,  Soheuok,  8  App.  Div.  130.  30  K.  Y.  Warden  t.  Poet  Steamboat  Co..  30  App.  Div.  MS.  ST 

Bupp.  877;  Mark*  V.  Murphy.  27  App.  Div.  ia0.5ON.  Y.  N.  Y.  Supp.  332:  Ruddph  v.  Third  Are.  R.  Co..  54  App. 

Supp.  033:  Haakio  v.  Murray,  20  App.  Div.  375,  51  K.  Y.  Div.  104.  Sfl  N.  Y.  Supp.  003. 

Supp.  615:  Soletaky  v.  Third  Ave.  it.  Co.,  44  App.  IHr.  AdalnlilntM*  and  exeeBten.— Chomar  v.  Melyint 


art.  15                                                     PIUSFERENCES  {§139-141 

lUAppLDhr.8aB,9gN.Y.Siipp.361;8chintflST.Wol-  M  N.  Y.  Snpik  606;  E&ring  ▼.  Yoang,  88  Mim.  IS,  76  N.  Y. 

teth.  341010.406, 53  N.Y.Supp.  363:  AbMnv.AlMMii,  Sonp.  608. 

»  Mifltt.  ^n,  61  N.  Y.  Supp.  OBI;  Jadkatm  t.  JaekattB.  iNfOTee.— FemiMMy  ▼.  Fenneany.  Ill  App.  Div.  181, 

44  MiM.  44.  80  N.  Y.  Suppr7l6.  07  N.  Y.  Supp.  603;  SdJ^pnaa  ▼.  SaU^an,  1^  Mko.  0. 

iBteBtk—Pomth  ▼.  0%M]jgm6iQy,  38  Miae.  353,  61  100  N.  Y.  Supp.  770. 

N.  Y.  ampp,  160;  I  mmm  ▼.  I>iy  Dock,  E.  B.  A  B.  R.GD..  38  Fnetiee  In  ftlMffal^-WMdea  v.  Port  SteomboAt  Co.. 

Mke.  388.  67  N.  Y.  Supp.  687.  30  App.  Div.  643.  67  N.  Y.  Supp.  383;  Gilbert  v.  Findi. 

r»minlttfH  of  lllMiile.— Hardly  ▼.  Knidceiboeker  46  App.  Dit.  75,  61  N.  Y.  Supp.  800;  Basuio  ▼.  Johnaon, 

Tzwt  Co..  33  MiK.  503,  53  N.  Y.  Supp.  616.  71  A|».  Dit.  365.  75  N.  Y.  Supp.  833;  Rttohie  ▼.  SeaboaM 

BMclma,    Hough  v.  CanfieU.  54  App.  Div.  510.  66  Nat.  Bajik.  13  Miao.  146.  33  N.  Y.  Suim.  1073;  Hardy  ▼. 

N.  Y.  S«pp.  061;  Daly  t.  Wood.  30  ^Bm.  106,  60  N.  Y.  Kniekaiboekar  Tiuat  Co..  33  Mlao.  «».  63  N.  Y.  Supp. 

Supp.  104.  016:  Emeii«k  v.  Metropolitaa  St.  R.  Co..  38  Miae.  45.  76 

fiMitae  In  teBkffvpiey.— Dayia  v.  WeaConrelt,  38  N.  V.  Supp.  001. 

Miae.  13.  76  N.  Y.  Supp.  605.  Watrer.-— Maria  ▼.  Murphy.  37  App.  Div.  160.  50 

Oredn«n.— Rattle  v.  Mutual  life  Ina.  Co.,  67  App.  N.  Y.  Supp.  633;  Melntire  v.  Natioaal  NaaMu  Bank, 

Dir.  13,  73  N.  Y.  Supp.  483.  150  App.   Vvr.  668.   135  N.  Y.  Supp.  700;  Porath  ▼. 

OMStraetton  of  wBL— Payaer  ▼.  Weudt.  84  N.  Y.  O'Shaui^neav.  33  Miao.  353.  51  N.  Y.  Supp.  160. 

643.  Lftelies. — ^Rhoada  ▼.  MetiopoUtan  St.  R.  Co.,  50  App. 

ItftiM  §&r  *wwt.— Bartlett  t.  Muahnar,  08  N.  Y.  646.  Div.  160.  63  N.  Y.  Supp.  734;  Lwer  v.  Diy  Dook.  E.  B. 


Onrpoffrntloo  iaanliif  bank  notas,  etc.— Bank  of  &  B.  R.  bo..  33  Miae.  .388.  67  N.  Y.  Supp.  587;  Thoada  r. 

Attioa  V.  Metropolitan  Tfat.  Bank,  01  N.  Y.  330;  Sehle-  MetnH>ofitan  St.  R.  Co..  60  App.  Div.  100,  63  N.  Y. 

■vv  V.  Gilhooly,  111  App.  Div.  158. 07  N.  Y.  Supp.  606.  Supp.  734. 

Aettoto  againtt  ctporatton, — ^Polhemua  v^Fitchburg  Appeals. — ^B&nk  of  Attica  v.  Metropolitan  Nat.  Bank, 

R.  Co..  113  N.  Y.  617;  Am.  Ezehaxwe  Bank  v.  Yule  01  N.  Y.  380;  Cozhead  v.  Johnaon,  160  N.  Y.  360. 

Machine  Co.,  58  App.  Div.  330,  68  N.  Y.  Supp.  1007;  Motton  by  attomey^^eiieffaL — People  ex  reL  Auger- 

Maitin'a  Bank  (Ltd.)  v.  Amaaonaa  Co.,  No.  1.  08  App.  atein  v.  Kinney,  03  N.  Y.  647. 

Dkv.  146.  00  N.  Y.  Supp.  734;  Marsh  v.  Standard  Struo-  CaleaJir  pnetlee  la  eoonMei  named*— In  general, 

tnial  Co.,  35  Miae.  381,  71  N.  Y.  Supp.  1025;  StudweU  v.  Morse  v.  Preas  Pub.  Co..  71  App.  Div.  851,  75  N.  Y. 

Charter  Oak  Ina.  Co..  10  Hun  137;  MeKee  v.  Metropolitan  Supp.  076;  Riglander  v.  Star  Co.,  08  App.  Div.  101.  00 


teral  Co.^  35  Miae.  881,  71  N.  Y.  Supp.  1025;  StudweU  v.     Morse  v.  Preas  Pub.  Co..  71  App.  Div.  85J^,  75  N.  Y. 

~  ~  sKee  V.  Metropolitan     SuiMp.  076;  Riglander  v.  Star  Co.,  08  App 
Life  Ina.  Co.,  35  Hun  583.  N.  Y.  Supp.  773;  Moxria  v.  Presa  Pub.  Co.,  08  App.  Div. 


Actlan  by  gecelver  off  eorpaffatloB. — Schkainger  v.  145,  00  N.  Y.  Supp.  673. 

Gilhooly,  111  App.  Div.  158,  07  N.  Y.  Supp.  606.  In  ftnt  tadldal  «to«Hct.— Hwkin  v.  Muiray,  No.  1. 

Aetlaii  by  or  aainst  aherlff. — ^Walker  v.  Tamaen,  18  20  App.  Div.  370,  51  N.  Y.  Supp.  542;  Eckhard  v.  Jonea, 

Miae.  734.  43  N.  ?,  Stq>p.  507.  45  App.  Div.  563.  61  N.  Y.  Supp.  357;  Williamaon  v. 


Fwfeience  by  general  mlee  or  ipeclal  ovder. —  Standard  Structural  Co.,  48  App.  Div.  186.  63  N.  Y. 

Nldkole  ▼.  Seranton  Steel  Co.,  135  N.  Y.  684;  Brady  v.  Supp.  815;  Sheerin  v.  City  of  New  York.  74  App.  Div. 

Kmetoaoope  Ezhibiti^  Co..  10  App.  Div.  336,  46  N.  Y.  308,  77  N.  Y.  Supp.  511;  Coffin  v.  McLaughlin,  84  Miao. 

Supp.  168;  Marden  v.  Marden.  2S  App.  IHv.  301.  50  N.  Y.  107,  53  N.  Y.  Supp.  307^Gennania  life  Ina.  Co.  v.  Powell, 


Supp.  1003;  Haakin  v.  Murrur.  No.  1, 30  App.  Div.  37a  51  30  Miae.  434.  61  N.  Y.  SUpp.  043. 

N.  Y.  Bapp,  542;  Morae  v.  Preas  Pub.  Co.,  71  App.  Div.  County  off  New  York.— Dooley  v.  Paget,  38  Miae.  44. 

851,  75N.Y.  Supp.  076;  Waterav.  Hatters  Fur  Exchange,  76  N.  Y.  Supp.  006;  Emerick  v.  Metropolitan  St.  Ry. 

185  App.  Div.  803. 174  N.  Y.  Supp.  00;  Cohen  v.  Thomas,  Co..  38  Miae.,  45.  76  N.  Y.  Supp.  001. 

63  Miae.  378,    116  N.  Y.  Supp.   725;   Jensen  v  .Wein-  Qneena  eonnty. — Reinertaan  v.  Erie  Railroad  Co., 

handler  (1031),  108  App.  Div.  560, 100  N.  Y.  Supp.  612.  66  Misc!  220.  122  N.  Y.  Supp.  008. 
~. — Bhunenthal  v.  Schweinbuig,  51  App.  Div.  378, 


§  139.  Pr^erence  of  certain  actions  by  the  people. 

A  trial,  motion^  Appeal  or  hearing,  in  an  action  by  the  people  to  recover  money,  funds, 
credits  or  other  property,  held  or  owned  by  the  state  or  held  or  owned,  officially  or  other- 
wise, for,  or  in  behalf  of,  a  public  or  governmental  interest,  by  a  municipal  or  other  public 
oorpoTation,  or  by -a  board,  officer,  costodian,  agency  or  agent  of  the  state,  or  of  a  city, 
county,  town,  village  or  other  division,  subdivision,  department  or  portion  of  the  state, 
which  the  defendant,  without  right,  has  obtained,  received,  converted  or  disposed  of;  or  to 
recover  damages,  or  other  compensation,  for  so  obtaining,  receiving,  pa3ring,  converting  or 
disposing  of  the  same;  or  the  aiding  or  abetting  thereof;  is  entitled,  on  the  application  of  the 
attorney-general,  to  a  preference  over  any  other  business  at  a  term  or  sitting  of  any  court  of 
the  state,  irrespective  of  its  place  upon  the  calendar. 


i.-~Code  civ.  pree.,  |  780.  without  change;         Bcrnlatlon  apon  calendar. — Haakin  v.  Murray.  20 
oricinally  reviaed  irom  L.  1870,  oh.  40.  i  5.  App.  Div.  870i  51  N.  Y.  Supp.  542;  Matter  of  Gihon. 

48  App.  Div.  508.  62  N.  Y.  Supp.  426. 

§  140.  Preference  of  mandamus  or  prohibition  orders  in  appellate  conrts. 

Where  a  mandamus  order  or  a  prohibition  order  has  been  issued  from  the  appellate  division 
of  the  supreme  court,  to  a  special  term,  or  a  judge  of  the  same  court,  the  cause,  in  the  discre- 
tion of  the  court,  or,  where  an  appeal  is  taken  therein  to  the  court  of  appeals,  in  the  discretion 
of  that  court,  may  be  preferred  over  any  of  the  causes  specified  in  section  one  hundred  and 
thirty-dght. 

DarlfBtloii. — Code  civ.  proc..  $  702,  as  am.  by  L.  1805,     "  orders"   substituted,     i   702,   originally   revised   from 
;h.  046,  amended  to  acree  with  zkew  practice  wherein     L.  1873,  ch.  70,  H  1,  2. 
'writs'*  of  mandamus  and  prohibition  are  abolished  and 

§  141.  Manner  of  obtaining  preference. 

1.  Where  the  right  to  a  preference  depends  upon  facts  which  do  not  appear  in  the  pleadings 
n-  other  papers  upon  which  the  cause  is  to  be  tried  or  heard,  the  party  desiring  a  preference 
nust  procure  an  order  therefor  from  the  court,  or  a  judge  thereof,  upon  notice  to  the  adverse 
jarty.  A  copy  of  the  order  must  be  served  with  or  before  the  notice  of  trial  or  argument, 
inch  an  order  is  not  appealable,  but  it  may  be  vacated  by  the  judge  or  judges  holding  the  term 
cbt  which  the  preferred  cause  is  noticed  for  trial  or  hearing,  or  by  such  other  justice,  or  at  such 
ither  term  of  court,  or  at  such  other  time  as  shall  be  prescribed  by  the  general  or  special 
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rules  of  practice.  But  a  preliminary  order  is  not  requisite  in  a  caae  embraced  within  eab- 
divisioD  one,  two  or  three  uf  section  one  hundred  and  thirty-eight,  and  the  order  in  a  case 
embraced  within  subdivision  nine  thereof  may  be  made  ex  parte,  and  is  conclusive. 

2.  Where  no  order  is  required,  a  claim  for  preference,  specifying  the  provision  of  law  under 
which  the  claim  is  made,  may  be  iuHert«d  In  the  Dat«  of  issue  to  be  filed  with  the  cleric,  and  it 
shall  then  be  the  duty  of  such  cleric  to  place  such  cause  in  its  proper  place  among  the  pi^ 
ferred  causes  at  the  head  of  the  caleadar;  except  as  provided  in  the  next  subdivision. 

3.  In  the  counties  of  New  York,  Bronx,  Kings,  Queens  and  Erie,  and  the  seventh  judicial 
district,  no  action  or  special  proeeediog  shall  be  placed  as  a  preferred  cause  upon  the  calendar 
of  any  circuit  court  or  trial  tenn  or  special  term  of  any  court  as  herein  provided,  but  the  party 
desiring  a  preference  of  any  cause  sli^U  serve  upon  the  opposite  party,  with  his  notice  of  trial, 
a  notice  that  an  application  will  be  made  to  the  court  at  the  openit^  thereof,  or  to  such  justice 
or  other  t«nn  of  court  or  at  such  other  time  as  shall  be  prescribed  by  the  general  or  special 
rules  of  practice,  for  leave  to  move  the  same  as  a  preferred  cause,  and  if  the  right  to  a  prefer- 
ence depends  upon  facts  which  do  not  appear  in  the  plea3ing8  or  other  papers  upon  which  the 
case  is  to  be  tried  the  notice  mu^  be  accompaniedbyiui  affidavit  showing  such  facta.  In  said 
counties  of  New  York,  Brom:,  Kings,  Queens  and  Erie  and  in  the  seventh  judicial  district, 
the  application  for  a  preference  shall  be  made  at  the  opening  of  the  court,  or  to  such  justjcee 
or  other  t«rm  of  court,  or  at  such  other  time  as  shall  be  prescribed  by  the  general  or  special 
rules  of  practice,  and  if  it  shaU  appear  that  the  cause  is  entitled  to  a  preference  &ad  is 
intended  to  be  moved  for  trial  at  or  for  the  term  for  which  the  application  is  made,  the  court 
or  justice  must  designate  a  day  certfun,  during  that  term,  on  which  day  the  said  cause  shall 
thenbe  heard;  if  there  be  twixir  more  causes  so  designated  for  trial  for  the  same  day,  the  said 
causes  shall  be  heard  in  the  o  n  1  er  of  their  date  of  issue. 

DerlTatlon. — Code  civ.  orac,  i  ri.t,  nthout  obaiice  Power  to  dlreet  fnttitait. — (^arka  t.  FScfath  Atb 

ginpt  thai  the  •ecIloaliaabsensuhdivideiL    t703iuul.  lUItniiuI  Co.,  114  MiB.  707. 

by  L.  1877,  ch.  542,  L,  ISB8,  cb.  497.  L.  1895,  ohi.  410,  Appeal  rnm  ordef  dcnrliu;  iircIcmMW. — Elmidn 

94S,  L.  isee,  Fh.  140.  L.  leoo,  ch.  172,  L.  19M.  ah,  173,  City  Ruins  Ahl  t.  NatianalFui  it  EqKHtioii  Awi., 


li.  1S15.  «h.  033.  1B7  App.  Dl'.  13a,  153  N.  Y.  Supp.  S33i  Wftten 

ConitlMtlanalltr.— Wcnraer  v.  .<)tu  Co.,  IQT  App.      Fur  E^ohun.  ISA  App.  Div.  8%  1T4  N.  ¥.  B .. 

Div,  24S.  M  N.  Y.  Supp.  1117^  People  v,  MoClsllui.  5S  Notice  of  ootloii,  Mrrlee.— WaMn  v,  Hatt«n  Fut 

Mud.  123,  IDS  N.  Y.  Supp.  200.  Erchance.  1S5  App.  Dir,  803,  17«  N.  Y,  8<l».  W. 

WmlTcr.— Meyemn  v.  Levy,  117  App.  DiT.  47S,  10)  Notice  Of  pnAtoanee  to  be  Mrred  with  notice  «C 

N.  Y.  Supp.  704;  Jen»en  v    W.-inhnodler  (10211,   198  trUI.— Davis  v.  FHedman  (1821).  196  App.  Div.  93ft, 

App.  Div.  SBO,  190  N.  Y.  Supp.  1112  188  N.  Y.  Supp.  19. 

§  142.  Preference  of  second  and  subsequent  appeals  to  court  of  appeals. 

Upon  a  second  and  each  subsequent  appeal  to  the  court  of  appeals,  including  a  case  where 
a  former  appeal  has  been  dismissed  foradefect  or  insularity,  the  time  of  filing  the  return 
upon  the  first  appeal  determi  nes  the  place  of  the  cause  upon  the  calendar. 

DerlTaUoa. — Code  civ.  pror.,  i  19j.  iritbout  ahaoss:  oiiginaUy  nviieil  from  soda  of  proo..  f  13.  ia  part. 

§  143.  Preference  in  hearing  of  appeals  whea  title  to  public  office  involved. 

An  appeal  from  a  judgment  or  order  in  any  case  in  which  the  question  of  tJie  title  to  a 
public  office  is  directly  or  collaterally  at  issue  or  in  any  manner  involved,  may  be  placed  on 
the  calendar  and  noticed  for  hearing  on  any  day  in  the  appellate  division  of  the  supreme  court 
in  the  first  department,  or  in  the  court  of  appeals,  and  shall  be  heard  on  said  day. 

DerlntloD.— Cads  civ.  proc..  i  229.  wiUural  ohu«t;  |  3W  ai  added  bj  L.  1S96.  iih.SaO.  ud  KB.  br  L.  1900. 


art  16  PUBLICATION  iS  144--147 


ARTICLE  16 
Publication 


I 


8ett.  144.  Thorn  for  pid>lieatioii  of  noCiee;  how  computed. 
145.  PnbHwition  in  anothar  caoatj  or  city. 
140.  PobBotion  wixera  printen  in  county  rafucs  to  publish. 
147.  AJBdATit  of  NfuMd  to  publiah. 

§  144«  Time  for  publication  of  notice ;  how  computed. 

The  period  of  publication  of  a  legal  notice  in  an  action  or  special  proceeding  brought  in  a 
court,  either  of  record  or  not  of  record,  or  before  a  judge  of  such  a  court,  must  be  computed  so 
as  to  exclude  the  first  day  of  publication  and  include  the  day  on  which  the  act  or  event  of 
which  notice  is  given  is  to  happen,  or  which  completes  the  full  period  of  publication. 

Dcfflf»tlOB.— Code  dv.  proe.,  i  787,  without  chance;      Paoifio  Nat.  Bank,  80  N.  Y.  397;  Matter  of  Wri^t.  183 
oripnally  reviaed  from  code  of  proo.,  |  425.  App.  Dir.  266,  171  N.  T.  Supp.  128;  Steanle  ▼.  Bell,  12 

CMBpiitatloii    or    tliiM.— Market    Nat.    Bank    v.     Abb.  N.  8.  171. 

§  146.  Publication  in  another  county  or  city. 

1.  Where  a  notice  or  other  proceeding  is  required  by  law  to  be  pubhshed  in  a  newspaper 
published  in  a  county,  and  no  newspaper  is  published  therein,  or  to  be  published  oftener  thim 
any  newspaper  is  regularly  published  therein,  the  publication  may  be  made  in  a  newspaper 
of  an  adjoining  county,  except  where  special  provision  is  otherwise  made  by  law. 

2.  Where  a  notice  or  other  proceeding  is  required  by  law  to  be  publi^ed  in  a  newspaper 
in  a  county  which  contains  a  city  having  no  newspaper,  or  to  be  published  in  a  newspaper 
in  such  city,  the  publication,  if  so  required  to  be  made  in  the  county,  may  be  made  either 
in  the  county  or  in  a  city,  outside  the  coimty,  adjoining  such  city  in  which  no  newspaper 
18  published;  or,  if  so  required  to  be  made  in  the  city  in  which  no  newspaper  is  published, 
the  publication  may  be  made  in  such  adjoining  city  of  another  county. 

PtiUatfOli. — Code  dv.  proc.,  (  826,  as  am.  by  L.  1 1877,  ch.  416.  L.  1917,  ch..  248.  without  change;  originally  re« 
viMd  from  R.  8..  pt.  3,  ch.  8,  tit.  17.  |  la 

§  146.  Publication  where  printers  in  county  refuse  to  publish. 

If  the  proprietor  of  each  newspaper,  published  in  a  city  or  county,  in  which  any  notice, 
order,  citation  or  other  paper  is  required  by  law  to  be  published,  refuses  to  publish  the  same 
for  the  fees  prescribed  by  law  for  the  publication,  it  may  be  pubhshed  in  the  newspaper 
printed  at  Albany  in  which  legal  notices  are  required  by  law  to  be  published.  If  it  is  required 
by  law  to  be  published  in  that  newspaper,  and  also  in  another  newspaper  published  in  a  city  or 
county,  and  ihe  proprietor  of  each  newspaper  in  that  city  or  county  refuses  to  publish  it  for 
the  fees  so  prescribed,  it  may  be  pubhshed  in  the  newspaper  published  nearest  to  the  place 
where  a  person  is  required  to  appear  or  where  an  act  is  to  be  done,  pursuant  thereto,  the  pro- 
prietor of  which  will  publish  the  same  for  those  fees.  Pubhcation,  made  as  prescribed  in  this 
section,  is  as  vahd  as  if  it  was  made  in  the  city  or  county  where  the  publication  thereof  is  so 
required  by  law. 

Derlfmtloii.— Code  civ.  proc.,  1 8203;  originaUy  reviled  from  R.  8.,  pt.  3,  oh.  10.  tit.  3.  H  46,  47. 

§  147.  Affidavit  of  refusal  to  publish. 

Where  pubUcation  is  made,  as  prescribed  in  the  last  section,  elsewhere  than  in  the  city  or 
XMmty  where  it  is  otherwise  required  by  law  to  be  made,  the  affidavit  of  pubhcation  must 
eiUier  be  accompanied  with  an  affidavit,  or  contain  a  statement,  to  the  effect  that  an  apptica- 
tion  to  publish  the  advertisement  was,  before  such  pubUcation,  made  to  the  proprietor  of  each 
t^wspaper  published  in  the  city  or  county;  that  the  amount  of  the  legal  fees  for  such  pubhca- 
ten  was  at  the  same  time  tendered;  and  that  the  application  was  refused.  Such  an  affidavit 
8  presumptive  evidence  of  the  facts  stated  therein. 

D«li»llMU-<3ode  otv.  proo.,  1 8204;  originally  reviMd  from  R.  S..  pt.  3,  eh.  10,  tit.  3,  |  40. 


§i  148-150  CIVIL  PRACTICE  ACT  art  .17 


St' 


ARTICLE  17 
Secisrity 

Sec  148.  Condition:  effect  of  change  of  parties. 
140.  Additional  security. 
160.  Substantial  compliance  as  to  fonn;  amendment. 

151.  Justification. 

152.  Justification  of  several  sureties  in  smaller  sum. 

153.  Deposit  to  protect  surety. 

154.  Security  for  infant  or  incompetent. 

155.  Security  for  the  people. 

156.  Surety  company  Dond  or  undertaking. 

157.  United  States  bonds  in  lieu  of  cash  rail. 

158.  Disehaige  of  surety. 

159.  Action  on  bond  or  imdertaking  to  people  or  public  officer. 

160.  Action  upon  a  penal  bond. 

161.  Limitation  as  to  action  u|K>n  undertaking  on  appeal. 

162.  Security  by  people,  munidpal  corporation  or  public  officer. 

§  148.  Condition;  effect  of  change  of  parties. 

Unless  otherwise  provided  by  statute  or  rule,  whenever  a  bond  or  undertaking  is  required 
in  a  civil  action  or  special  proceeding,  it  shall  be  to  the  effect  tiiiat  the  principal  shall  faithfully 
and  fairly  discharge  the  duties  and  fulfill  the  obligations  imposed  by  law  or  rules  and  the 
special  order  of  the  court.  A  bond  or  undertaking  given  in  an  action  or  special  proceecfing 
continues  in  force  after  a  change  of  parties;  and  has  thereafter  the  same  force  and  effect  as  if 
then  given  anew  in  conformity  to  the  change  of  parties. 

Derlvatfon. — Code  civ.  proc.,  i  815,  amended.    The        UablUtf  of  surettos. — First  Commorotal  Bank   ▼ 
first  sentence  is  new.  Valentine,  155  App.  DiT.  91, 139  N.  Y.  Supp.  1037. 

Eeferenees. — ^Rul^s  of  civil  practice^  25-27. 

§  149.  Additional  security. 

Where  a  bond  or  an  undertaking  has  been  or  shall  be  given  in  an  action  or  a  proceeding, 
further  or  other  security  may  be  ordered  in  addition  to  such  security.  Upon  cause  shown  an 
examination  or  re-examination  of  any  surety  upon  any  such  undertaking  may  be  ordered  and 
upon  such  examination  or  re-examination,  a  new  surety  or  sureties  may  be  required  to  be 
furnished  or  further  or  other  security  to  be  given  in  addition  to  the  security  already  given. 
Such  order  may  be  enforced  by  any  disposition  of  the  action  or  proceeding  as  may  be  proper. 
In  the  case  of  an  undertaking  upon  an  appeal,  the  order  may  be  made  only  by  the  court 
in  which  the  appeal  is  pendingi  except  that  if  the  undertaking  be  given  to  stay  execution 
on  a  judgment  for  a  sum  of  money  or  a  judgment  or  order  directing  the  payment  of  a  sum 
of  money,  from  which  an  appeal  is  taken  to  the  court  of  appeals  the  order  may  be  made 
only  by  the  court  below. 


1895,  ch.  946;  originally  revised  from  code  of  proc.     Abb.  N.  C.  48;  Moras  v.  Hawrouck,  63  How.  Pr.  84. 
1 335,  in  part.  $  1327,  originally  refvised  from  oOde  of  proc,         ADpllCfttloil. — luppa  v.  Angert,  190  App.  Div.  909, 


ivu  App. 
I  335.  Ist  sentence.  179  >7.  Y.  Supp.  927;  Bonnett  v.  f  ownsend,  63  Hun  45» 

Beferences. — Additional  security,  C.  P.  A.,  {  149;     17  N.  Y.  Supp.  566;  Elseman  v.  Swan,  11  Abb.  Pr.  112. 
effect  of  appeal  as  stay  of  proceedings.  Id.  ||  573,  574,  591;        Neir  imdiiiiitlm^ — ^Mahon  v.  Noon,  99  N.  Y.  625; 
limitation  of  amount  of  security.  Id.,  i  568;  deposit  in  lieu     Dering  v.  Metcale,  72  N.  Y.  613. 


of  undertaking,  Id.,  1 564.  Motton  In  eonrt  of  appwils. — ^Parks  v.  Murray,  101^ 

Sufllcleiicf  of  MDdertakliif . — Markoe  v.  Am.  Surety     N.  Y.  646. 
Co.,  25  Misc.  127,  54  N.  Y.  Supp.  828,  revd.  on  other 


§  160.  Substantial  compliance  as  to  form;  amendment 

A  bond  or  undertaking  in  an  action  or  special  proceeding  is  sufficient  if  it  conforms  sub- 
stantially to  the  form  therefor  prescribed  by  the  statute  or  rule  and  does  not  vary  there- 
form  to  the  prejudice  of  the  rights  of  the  party  to  whom  or  for  whose  benefit  it  is  given. 

Where  such  a  bond  or  undertaking  is  defective,  the  court,  officer  or  body  that  would  be 
authorized  to  receive  it,  or  to  entertain  a  proceeding  in  consequence  thereof,  if  it  was  perfect, 
may  amend  it  accordingly,  on  the  application  of  the  persons  who  executed  it;  and  it  shall  there- 
upon be  valid  from  the  time  of  its  execution. 

DerlTStloii.— Code  civ.  proc.,  ||  729,  730,  combined  AppUcatfoB.— Irwin  v.  Judd«  20  Hun  562. 

without  chance  of  substance.  $  729  originally  revised  from  In  genenL— Ci^  of  Mount  vemon  v.  Brett,  193  N.  Y. 

R.  S..  pt.  3,  ch.  8,  tit.  17,  |  33.    |  730,  originally  revised  276.  287.  revg.  115  App.  Div.  882,  100  N.  Y.  Supp.  1110; 

from  R.  S.,  pt.  3,  eh.  8,  tit.  17,  |  34.  Bell  v.  Moran,  25  App.  Div.  461,  50  N.  Y.  Supp.  96S; 

BoferencM. — Regulations   as  to  bonds  and  under-  Lyman  v.  Bruoker,  26  Misc.  594,  56  N.  Y.  Supp.  707; 

takings,  C.  P.  A.,  (|  148-162.  Clark  v.  Hooper,  69  Hun  445,  23  N.  Y.  Supp.  447. 


.     art 


Date  V.  OinMTt.  128  K.  Y.  025;  Matter 
Dhr.  id  112  N.  Y.  Sorap.  431;  KmsIc  t. 
26  N.  Y.  Stmp.  1111;  Boady  v.  CoUior. 
.  966;  Lai 


art.  17  SECURITY  K 151-154 

Ua4ertafcteK  •■   mnml  -43wii1m  t.   Deniln.   61  stoa.  17  N.  Y.  218; 

AaiKlKTT^MrTVN.  Y.S^ip.(m;IUiiiMy  v.ChUd«,S4  of  Fena.  128App. 

ffii328.    8m afao  oMai dtad  aiute  U  1300,  1326,  1327.  Giom,  6 MJM. 438. 

13  Miflo.  16,  33  N.  Y.  Supp.  966;  tsry  r.  SeiMringer,  13 

_   .                 B«— O'Ooooor  T.  WaWi.  8S  App.  N.  Y.  Sopp.  660. 

82  N.  Y.  Sopp.  499.  Amendmeiit  of  bond  on  appoal. — Seharmerhom  ▼. 

ftt  or  •Mlgm§     TaitliiJ  ▼.  Waner,  1  N.  Y.  Andanon.  1  N.  Y.  430;  Laof^  t.  Warear.  1  N.  Y.  606; 

696;  Slw«r  ▼.  Lowieao^  14  Ho«r.  94.  O'SoUrrao  ▼.  Connon,  22  Hun  137;  Wilaoa  y.  Allen,  3 

Hhtm  ■mondnmnt  pcrmlttod.— Crochan  v.  Uviag-  How.  369. 

§inU  Jostifteatioii. 

Wbere  a  porfy  deaires  to  except  to  the  sufficiency  of  the  sureties  to  a  bond  or  undertaking 
m  an  aelkm  or  speeial  proceeding,  he  may  serve  a  written  notice,  within  ttti  days  after  the 
service  of  a  copy  of  the  bond  or  undertaking,  that  he  excepts  to  the  sufficiency  of  the  sureties. 
¥^thin  ten  days  thereafter,  the  sureties,  or  other  sureties  in  a  new  bond  or  undertaking  to  the 
same  effect,  must  justify  before  the  court  in  which  the  aetm  or  proceedmg  is  pending  or  a 
jud0BtheiB(tf,  or  a  referee  appointed  by  the  same  or  a  county  judge.  At  least  five  days'  notice 
of  the  justification  must  be  given.  A  referee  may  be  appointed  upon  the  motion  of  either 
party  or  upon  the  court's  own  motion  to  take  the  justification  of  such  sureties  and  to  report 
the  evidence  upon  the  same  to  the  court  or  judge  with  his  opinion.  The  court  may  further 
direct  that  either  party  shall  pi^  the  expenses  of  such  reference.  If  the  court  or  judge  finds 
the  sureties  sufficient,  he  must  indorse  his  allowance  of  them  upon  the  bond  or  undertaking  or 
aoopy  thereof,  andanotieeof  the  allowance  must  be  served  upcm  the  attorney  for  the  excep- 
tant. The  effect  of  a  failure  so  to  justify  and  procure  an  allowance  is  the  same  as  if  the  bond 
or  undertaking  had  not  been  given.  The  court  shall  also  have  power,  in  case  it  shall  be  made 
to  appear  to  its  satisfaction,  upon  motion,  that  the  exception  was  taken  unnecessarily  or  for 
purposes  of  vexation  or  delay,  to  set  the  same  aside  and  approve  the  bond  or  undertaking, 
withooels. 

.—Coda    elr.    pioo.,  |  1385.  as  an.    by  Zweckw  ▼.  Levioa.  136  App.  DIv.  433,  190  N.  Y.  Supp. 

191.  oh.  369.  applicable  to  under-  426;  Finkelsfettn  v.  Punie.  162  App.  Dtv.  119,  147  N.  Y. 

appeal  to  the  court  of  appeals,  extended,  as  Supp.  317;  Riddle  v.  MaoFadden.  60  Misc.  569.  112  N.  Y. 

to  bood^  attd  undsitykiivs  ctnenily  in  aotioiM  Supp.  496;  Seidman  v.  Finkleatein.  76  Miso.  549, 135  N.  Y. 

or  special   iwooeediniB.     Supexsedes  fint   sentenoe   of  Supp.  648;  Hoffman  v.  Smith,  34  Hun  485;  Ginaburc  ▼. 

gwiMBl  rule  ol  pcaotiee  5^    |  IM  originaUy  revised  from  Kunts,  60  Hun  504. 15  N.  Y.  Supp.  287. 

«idooCproe.,  1341.  Servleo  of  notloo  of  cxcopUon. — ^laddy  ▼.  Long 

Ap^fcaliOii.— Matter  of  Sheldon.  117  App.  Div.  357,  Island  aty.  102  N.  Y.  726. 

MSN.  Y.  Smm.  177;  Finkdstain  r.  Poaia^  162  App.  DIv.  8taf  af  pneMdlBSi^—Lauz  ▼.  Oildaisleeve.  22  App. 

119.  147  N.  Y.  Supp.  317;  Newman  ▼.  Abrams.   190  Div.  98,  47  N.  Y.  Supp.  77a 

App.  Dir.  956,  179  N.  Y.  Supp.  938.  A#p«wral  oT  ■MarteUag.-^Howley  v.  Kraemer.  35 

■■■nacaHf  it  wmMUmi  wImm  tebtn.— Boss  v.  Miso.  444,  71  N.  Y.  Supp.  948;  Rabinowiu  t.  Lipohits. 

Hutchinson.  101  Mm,  1,  166  N.  Y.  Supp.  448.  65  Miso.  311.  121  N.  YT  Supp.  660. 
to  Jvstliy.— Manninc  v.  Gould,  90  N.  Y.  476; 


§  162.  Justification  of  sevend  sureties  in  smaller  sum. 

Where  the  penalty  of  the  bond,  or  twice  the  sum  specified  in  the  undertaking,  is  five 
thousand  dollars  or  upwards,  the  court  or  judge,  in  its  or  his  discretion,  may  allow  the  sum  in 
whidi  a  surety  is  required  to  justify  to  be  made  up  by  the  justification  of  two  or  more  sureties 
each  in  a  smaller  sum.  But  in  that  case  a  surety  cannot  justify  in  a  sum  less  than  five  thou- 
sand dollars,  and  when  two  or  more  sureties  are  required  by  law  or  rule  to  justify  the  same 
penon  cannot  so  contribute  to  makeup  the  sum  for  more  than  one  of  them. 

DcrtmttPB* — Code  dv.  pcoo.,  1 813,  fiMt  two  sentenoes. 

( IBS.  Deposit  to  protect  surety. 

A  party  of  whom  a  bond  or  undertaking  is  required  may  agree  with  his  sureties  for  the  de- 
posit of  mxy  or  all  moneys  for  which  such  sureties  are  or  may  be  held  responsible,  with  a 
trust  company  authorised  by  law  to  receive  deposits,  if  such  deposit  is  otherwise  proper,  and 
for  the  saf e-keepiRg  of  aqy  or  all  other  depositable  assets  for  which  such  sureties  may  be  held 
responsible,  wi^  a  safe-d^Msit  company  authorised  by  law  to  do  business  as  such,  in  such  a 

Banner  as  to  prevent  the  withdrawal  of  such  moneys  and  assets  or  any  part  thereof,  except 

ith  the  written  consent  of  such  sureties,  or  an  Older  of  the  court  made  on  such  notice  to  them 

sit  may  direct. 

OnlHtlwi^    Opde  lar.  psoe.,  |  813,  last  sentense,        OenatmctlMi  vita  Me  ^^prae.,  |  M76.— Matter 

ithout  cfaanae  of  substance.  of  Butts,  109  Misc.  848, 179  N.  Y7  Supp.  877. 

WMMtawat  of  ig»esHt»    Matter  of  Chestannan,  75 
IP.  Dkv,  573t  78  N.  Y/Suppw  345. 

S  154.  Security  for  infant  or  incompetent 

Where  in  the  oourae  of  an  action  or  proceeding  security  shall  be  required  for  protecting  the 
tensts  of  an  infant,  lunatic,  idiot  or  habitual  drunkard,  it  shall  be  in  the  form  of  a  bond  of 

u 


§§  155-168  CIVIL  PRACTICE  ACT  art.  17 

an  approved  Burety  company,  or  the  bond  of  individuals  secured  by  an  approved  mortgage 
on  real  estate,  in  an  amount  double  that  of  the  property  involved,  and  approved  as  to  form 
and  siueties  by  the  court  in  .which  the  action  or  proceeding  is  pending  or  by  a  judge 
thereof.  Upon  a  breach  of  the  condition  of  any  such  bond,  the  court  must  direct  it  to  be 
prosecuted  for  the  benefit  of  the  person  injured.  (Am.  by  L.  1922,  ch.  186,  in  effect  Sept.  1, 
1922.) 

i)erlT»tloB. — See  ceneral  rule  of  pnoUoe  51  as  to  bond  infaato*  real  estote.    |  2353  odMalfar  fenriaed  ffom  R.  8.. 

of  guaidian  ad  Utem  of  infant,  and  rules  54  and  57  as  to  pt.  3.  oh.  1,  tit.  2,  |  173;  L.  iSM,  dL  417,  S  3;  L.   1874 

bonida  of  general  and  nMoial  guazdiana.   The  last  sentenoe  oh.  440|t&t.  2,  |  3. 

is  code  civ.  proo.,  |  2353.  now  applicable  to  bonds  men-  liaMBtr  oT  siif«MM.~Hunt  ▼.  Hunt,  58  N.  T.  06o; 

tioned  in  code  civ.  moc..  II  2851.  2352.  bonds  of  com-  Long  v.  Long.  142  N.  Y.  545;  Matter  of  Lampman,  22 

ts,   and  also  Hun  239;  Koeh  v.  Le  Fnns,  61  Hun  205,  15  N.  Y.  8upP>. 


§  166.  Security  for  the  people. 

Where  an  action  is  brought  by  the  people  for  the  benefit  of  a  person  having  an  interest  in 
the  question,  the  attorney-general,  as  a  condition  of  biinging  the  action,  shall  require  the 
relator  to  give  satisfactory  security  to  indemnify  the  people  against  the  costs  and  expenses 
thereof. 

DerlTStlOB.— Code    dv.    proc..  i  1986,    as   am.    by  Surety  e^mpMur. — ^Matterof  Thuif>er,  162N.  Y.  244; 

L.  1918,  ch.  104,  second  sentence,  m  substance:  orii^nally  Haines  v.  Hein.  67  App.  Div.  389,  73  N.  Y.  Sums.  293; 

revised  from  code  of  proc.,  |  434.  In  re  Keodb,  22  Misc.  747,  50  N.  Y.  Supp.  908;  Biok  ▼. 

B«feielice.--Co8t  where  action  is  brought  by  people  on  Reese,  52  Hun  125,  5  N.  Y.  Ghipp.  121. 

relation  of  private  person,  C.  P.  A.,  |  1495.  Undcrtaldng  on  mtocaI.— Travis  v.  Travis,  48  Huo 

Compluni. — People  ex  rel.  Delehanty  v.  Mclntjrre,  343,  1  N.  Y.  Supp.  357. 
179  App.  Div.  528,  166  N.  Y.  Supp.  634. 

§  166.  Surety  company  bond  or  undertaking. 

The  execution  of  any  bond  or  undertaking,  in  an  action  or  special  proceeding,  by  a  fidelity 
or  surety  company  authorized  by  the  laws  of  this  state  to  transact  business,  shall  be  equiva- 
lent to  the  execution  of  said  bond  or  undertaking  by  two  sureties,  and  such  company,  if  ex- 
cepted to,  shall  justify  through  its  officers  or  attorney  in  the  maimer  required  by  law  of 
fidelity  and  surety  companies.  Any  such  company  may  execute  any  such  bond  or  under- 
taking as  surety  by  the  hand  of  its  officers,  or  attorney,  duly  authorized  thereto  by  resolu- 
tion of  its  board  of  directors,  a  certified  copy  of  which  resolution,  under  the  seal  of  said 
company,  shall  be  filed  with  each  bond  or  undertaking. 

Derlvmlioii. — Code  dv.  proc..  1 811,  as  am.  by  L.  1886,    of  first  sentence,  without  ohance  of  substanee.     The 
oh.  416,  L.  1895,  ch.  510,  second  sentenoe  and  hist  clause     remainder  of  the  aeotion  is  included  in  rules. 

§  167.  United  States  bonds  in  lieu  of  cash  bail. 

Wherever  this  act  or  the  rules  authorize  or  require  cash  bail  or  security,  unregistered  bonds 
of  the  United  States  may  be  delivered  to  the  proper  officer  or  person  in  lieu  of  cash  to  the 
amount  of  the  face  value  of  the  bonds. 

HerlTstloii. — New. 

§  168.  Discharge  of  surety. 

1 .  The  surety  or  sureties  or  the  representatives  of  any  surety  or  sureties  upon  the  bond  here- 
tofore  or  herei^r  executed,  of  any  trustee,  committee,  guardian,  assignee,  receiver,  executor, 
administrator  or  other  fiduciary,  shall  be  entitled  as  a  matter  of  right  to  be,  and  shall  be, 
discharged  from  liability  as  hereinafter  provided,  and  to  that  end,  on  notice  to  the  principal 
named  in  such  bond,  may  apply  to  the  court  that  accepted  such  bond  or  to  the  court  of  which 
the  judge  that  accepted  such  bond  was  a  member  or  to  any  judge  thereof,  praying  to  be 
reheved  from  liability  as  such  surety  or  sureties  for  the  act  or  omission  of  such  principal 
occurring  after  the  date  of  the  order  reheving  such  surety  or  sureties  hereinafter  provided 
for  and  that  such  principal  be  required  to  account  and  give  new  sureties. 

2.  Such  notice  of  such  application  may  be  served  on  said  principal  personally  within  or 
witiiout  the  state,  not  less  than  five  days  prior  to  the  date  on  which  such  application  is  to 
be  made,  unless  it  satisfactorily  appears  to  the  court,  or  a  judge  thereof,  that  personal 
notice  cannot  be  given  with  due  diligence  within  the  state,  in  which  case  notioe  may  be 
given  in  such  manner  as  the  court  or  a  judge  thereof  directs.  Pending  the  hearing  of  such 
application  the  court  or  judge  may  restrain  such  principal  from  acting  except  to  preserve 
the  trust  estate  until  further  order. 

3.  Upon  the  hearing  of  such  application,  if  the  principal  does  not  file  a  new  bond  in  ihe 
usual  form  to  the  satisfaction  of  the  court  or  judge,  the  court  or  judge  must  make  an  order 
requiring  the  principal  to  file  a  new  bond  within  such  reasonable  time  not  exceeding  five 
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days  as  ^e  court  or  judge  in  such  order  fixes.  If  such  new  bond  shall  be  filed  upon  such 
hearing  or  within  the  time  fixed  by  said  order,  the  court  or  judge  must  thereupon  make  a 
decree  or  order  requiring  the  pnncipal  to  account  for  all  his  acts  and  proceedings  to  and 
including  the  date  of  such  order  and  to  file  such  account  within  a  time  fixed,  not  exceeding 
twenty  days,  and  releasing  the  surety  or  sureties  making  such  application  from  liability 
upon  the  bond  for  any  act  or  default  of  the  principal,  subsequent  to  the  date  of  such  decree 
or  order.  If  the  principal  fail  so  to  file  such  new  bond  within  the  tune  specified,  a  decree 
or  orderfmust  be  made  revoking  the  appcHntment  of  such  principal  or  removing  him  and 
requiring  him  to  so  account  and  file  such  account  within  twenty  days. 

4.  If  the  principal  fail  to  file  his  account  as  in  this  section  provided,  such  surety  or  sure- 
ties, or  representatives  th^'eof ,  may  make  and  file  such  account  with  like  force  and  effect 
as  though  made  and  filed  by  such  principal,  and  upon  the  settlement  thereof  credit  shall 
be  given  for  all  commissions,  costs,  (^sbursements,  and  allowances  to  which  the  principal 
would  be  entitled  were  he  accounting,  and  allowance  shall  be  made  to  such  surety  or  sureties 
or  representative  for  the  expense  inQurred  in  so  filing  such  account  and  procuring  the  settle- 
ment thereof. 

5.  After  the  filing  of  an  account  as  required  or  permitted  in  this  section,  the  court  or 
judge,  upon  the  petition  of  Ihe  principal  or  surety  or  sureties  or  the  representatives  of  any 
such  surety  or  sureties,  mui^  issue  an  order  requiring  all  persons  interested  in  the  estate 
or  trust  funds  to  attend  a  settlement  of  such  account  at  a  time  and  place  therein  specified, 
and  upon  Uie  trust  fund  or  estate  being  found  or  made  good  and  paid  over  or  properly 
secured,  the  surety  or  sureties  shall  be  discharged  from  any  and  all  further  liability,  and  the 
court  or  judge  shall  settle,  determine  and  enforce  the  rights  and  liabilities  of  all  parties  to 
the  proceedings  in  like  manner  and  to  the  same  extent  as  in  actions  for  an  accounting  in 
the  supreme  court.  Upon  demand  made  in  writing  by  the  principal,  such  surety  or  sureties^ 
or  representatives  thereof,  shall  return  any  compensation  that  has  been  paid  for  the  un- 
expired portion  of  such  suretyship. 


dv.  proo.,  1 812,  as  am.  by  L.  1802,  50  Misc.  147,  98  N.  Y.  Supp.  217;  Matter  of  ButU,  109 

dk.  MS.  L.  1895,  eh.  511,  L.  1899,  eh.  726,  L.  1901.  oh.  524.  Mao.  948,  179  N.  Y.  Supp.  877.  tevd.  194  App.  Dir.  972 ; 

except  first  four  sentences.    The  first  ^art  of  the  section  is  National  Surety  Co.  v.  Btallo.  156  N.  Y.  Supp.  987. 

included  in  x^ilee.    1 812  new  in  code  ar.  proc.    See  R.  8.,  AniMidiiient  of  Iftl* — Matter  of  American  Surety 

pt.  3,  oh.  1.  tit.  2. 1 148.  Co..  61  Misc.  542. 115  N.  Y.  Supp.  860< 

AppHcstloii. — Manning  v.   Gould,   90  N.   Y.  476;  INscKtIolimrr  power  of  courts—Matter  of  Thurber. 

Matter  of  Thuifoer.  162  N.  Y.  244;  Siebert  v.  Milbank.  9  162  N.  Y.  244. 

App.  Diy.  566. 88  N.  Y.  Supp.  993;  Lawyers' Surety  Co.  V.  LtobUItjr  of  suvty  for  premlamt  for  imoiplred 

Ayrault,  165  App.  Div.  254.  150  N.  Y.  Supp.  800;  Nar  term.— National  Surety  Co.  v.  Stallo.  171  App.  Div.  200|. 

tional  Surety  Co.  ▼.  Stallo.  171  App.  Div.  206,  156  N.  Y.  156  N.  Y.  Supp.  988. 
Supp.  988;  Matter  of  U.  S.  Fidelity  A  Guaranty  Co.. 

§  168.  Action  on  bond  or  undertaking  to  people  or  public  ofSicer. 

Where  a  bond  or  undertaking  b&s  been  g^ven  as  prescrived  by  law,  in  the  course  of  an 
action  or  a  special  proceeding,  to  the  people  or  to  a  public  officer,  for  the  benefit  of  a  party 
or  other  person  interested,  and  provision  is  not  specially  made  by  law  for  the  prosecution 
thereof,  the  party  or  other  person  so  interested  may  maintain  an  action  in  his  own  name ' 
for  a  breach  of  the  condition  of  the  bond  or  of  the  terms  of  the  undertaking,  upon  pro- 
curing an  order  granting  him  leave  so  to  do.  Notice  of  the  application  therefor  must  be 
ffven,  as  directed  by  the  court  or  judge,  to  the  persons  interested  in  the  disposition  of  the 
proceeds. 

Dcflfailoil.— Codeoiv.  proc..  1 814.  as  am.  by  L.  1896.  '  O'Beime  v.  Cary,  34  App.  Div.  328.  54  N.  Y.  Supp.  337» 

ch.  946;  second  sentence  omitted  as  unneceesaiy.  affd.,  165  N.  Y.  661;  Markoe  v.  Am.  Surety  Co.,  44  App. 

Bcecntoi's  or  tnuleo's  bond.— Haight  v.  Brisbin.  Div.  285.  60  N.  Y.  Supp.  674.  affd.,  167  N.  Y.  602;  People 

100  N.  Y.  219.  V.  MoKenna.  62  App.  IMv.  327.  70  N.  Y.  Supp.  1067; 

Gii«r«lMi's  bond^— Perkins  y.  Stimmell,  114  N.  Y.  Petit  v.  Allen.  64  App.  Div.  579.  72  N.  Y.  Supp.  287; 

868.  Fisher  v.  Boecher.  5  Misc.  592,  25  N.  Y.  Supp.  1144; 

Bonds  or  Mslgnow  for  benoflt  of  crodlton.— Peter-  Bennett  t.  Muliy,  6  Misc.  304.  26  N.  Y.  Supp.  790:  Bar- 
sen  V.  National  Surety  Co..  107  Misc.  606.  177  N.  Y.  ton  v.  Donnelhr.  6  Misc.  473.  27  N.  Y.  Bupp.  525;  Carter 
Supp.  742.  V.  Hodce.  6  Misc.  575,  27  N.  Y.  Supp.  21§p,  revd..  150 

(Mcr  of  mKWtaU—Knnae  y.  Rutherford.  45  App.  Dir.  N.  Y.  532;  Risk  v.  Uffelman.  7  Misc.  133.  27N.  Y.  Supp. 

182,  60  N.  Y.  Supp.  1047.  392;  Quarch  t.  Mets.  15  Misc.  622,  37  N.  Y.  Supp.  218r 

Moclmaic's  llen«— Pierce.  Butler  A  Pierce  Mfg.  Co.  v.  Standring  v.  Moore,  16  Misc.  106,  88  N.  Y.  Supp.  813: 

Wllsoo,  118  App.  Div.  662.  108  N.  Y.  Supp.  678;  VitdB  De  Camp  v.  Bullaid.  22  Mise.  441.  50  N.  Y.  Supp.  807. 

V.  May.  120  App.  Div.  448.  104  N.  Y.  Supp.  1062;  RIngle  affd..  33  App.  Div.  627.  53  N.  Y.  Supp.  1102.  affd..  15» 

V.  Wjfia  Iron  Works.  16  Misc.  167.  38  N.  Y.  Supp.  875; .  N.  Y.  450;  Matter  of  Keogh.  22  Misc.  747.  50  N.  Y.  Supp. 

D' Andre  v.  ^Kmmerman,  17  Misc.  357. 89  N.  Y.  Supp.  1066;  998;  Spang  v.  Patterson.  23  Misc.  536. 52  N.  Y.  Supp.  678; 

RcUlv  V.  Poeraehke,  19  Mise.  612.  44  N.  Y.  Supp.  422;  Eisenbud  v.  Gellert.  26  Mise.  367.  55  N.  Y.  Supp.  952; 

Scfaults  V.  Teichman  Engineeiing  A  Const.  Co..  79  Misc.  SUvenrtein  v.  Ruggiero.  26  Mise.  872. 57  N.  Y.  Supp.  1147. 

357.  140  N.  Y.  Supp.  429;  In  re  John  P.  Kane  Co.,  66  affd..  28  Miac.  139.  58  N.  Y.  Supp.  1059;  Nies  v.  Faneher.^ 

N.  Y.  Supp.  684.  88  Misc.  630.  151  N.  Y.  Supp.  155;  Foo  Long  v.  Am. 

^  IJoMIll^  In  raMral.— Hemmingway  v.  Poucher.  98  Surety  Co..  76  Hun  264.  27  N.  Y.  Supp.  743.  affd..  146 

N.  Y.  281;  Culfiford  v.  Walser,  158  N.  Y.  65;  Allaire  N.  Y.  251;  N.  Y.  City  Suburban  Water  Co.  v.  Bissell.  7a 

V.  Kaifen,  20  App.  Div.  546. 47  N.  Y.  Supp.  969;  Hamilton  Hun  176.  28  N.  Y.  Supp.  988:  Eder  v.  Gilderslee,  85  Hun 

V.  Gorman.  24  App.  Div.  85.  48  N.  Y.  Supp.  1002;  Hen-  411,  82  N.  Y.  Supp.  1060.  affd..  155  N.  Y.  672;  Sterne  v. 

nion  V.  Kepp,  30  App.  Div.  288,  51  N.  Y.  Supp.  960;  Talbot.  89  Hun  3e«.  35  N.  Y.  Supp.  412. 
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§  160.  Action  upon  a  penal  bond. 

A  bond  in  a  penal  sum,  executed  within  or  without  the  state  and  containing  a  o(»i£tion 
to  the  effect  that  it  is  to  be  void  upon  perfoimaaoe  of  anj  act,  has  the  aame  effect,  for  the 
ptttpoee  of  maintaining  an  action  or  special  jHDceeding  or  two  or  more  successive  actions 
or  special  proceedings  thereupon,  as  if  it  contained  a  covenant  to  pay  the  sum  or  to  per- 
form the  act  specified  in  the  condition  thereof.  But  the  damages  to  be  recovered  for  a 
breach  or  successive  breaches  of  the  conditiim,  cannot  exceed,  in  the  aggregate,  the  penal 
sum,  except  wh^fe  the  condition  is  for  ihe  paymient  of  money;  in  which  case,  th^  cannot 
exceed  the  penal  sum,  with  interest  thereupon  from  the  time  when  the  defendant  made 
default  in  ttie  performance  <^  the  condition. 


ttMU-^Coda  otv.  moo.,  i  1915.  withoai  ehfti«e:  Mne.  19S,  171  K.  Y.  Supp.  474;  TUIotaoa  r.  M«tia,  40 

oncinaUy  MTued  from  R.  S..  pt.  3.  oh.  6.  tit.  2,  If  12,  13.  Hun  316;  Matter  of  StookbnclaB.  10  D9W  33. 

moi  tit.  6.  il  5-15.  latoNst.— Stoiiiboek  r.  Btbiu,  123  N.  Y.  551;  Ousoo 

.    Beferanoes. — Aetioiw  by  private  pafsona  oa  offloial  v.  Amarloan  Boodiim  Oo.,  228  N.  Y.  171;  Polhomu  Priafe. 

iboDds,  public  offioen  law.  fl  20-28;  pitMooution  of  bonds  Co.  v.  Hallenbeok,  46  App.  Dtv.  563. 61  N.  Y.  SupD.  1056; 

n  murogatM'  oourts.  Burr.  Ct.  A.,  If  113-115;  aetbn  on  S&abm  v.  AnMrioaa  Suraiy  Co.,  72  App.  Dtr.  60,  76  N.  Y. 

bond  to  the  people  or  a  public  officer  for  the  ben^t  of  a  Siwp.  335,  affd-t  177  N.  Y.  551. 

nntor.  C.  P.  A.,  i  15d.  ■MOTMrr.-— Been  v.  Shannon,  73  NT.  Y.  292. 
Apullemtloii.— Foemiie  v.  National  Surety  Co..  104 

§  161.  Limitation  as  to  action  upon  undertaking  on  appeal. 

An  action  shall  not  be  maintained  upon  an  undertaking  given  upon  an  appeal,  taken 
as  prescribed  for  appeals  to  the  supreme  court  from  inferior  courts,  to  the  appellate  divi- 
sion of  the  supreme  court  and  from  determinations  in  special  proceedings  until  ten  days 
have  expired,  ednce  the  service  upon  the  attorney  for  the  appellant  and  upon  the  suietiea 
on  such  undertaking,  of  a  written  notice  of  the  entry  of  a  judgment  or  order  affinning  the 
judgment  or  order  appealed  from  or  dismissing  the  appeal.  Such  service  may  be  made 
by  mailing  such  notice  in  a  postpaid  wrapper  addressed  to  said  surety  or  sureties  at  the 
li|st  known  post-office  address  of  such  surety  or  sureties.  Where  an  appeal  to  the  court 
of  appeals  from  that  judgment  or  order  is  perfected,  and  security  is  given  thereupon  to 
stay  the  execution  of  the  judgment  or  order  appealed  from,  an  action  shall  not  be  main- 
tained upon  the  undertaking  given  upon  the  jH^ceding  appeal  until  after  the  final  deter- 
mination of  the  appeal  to  the  court  of  appeals. 

DcrlTstkHi.— Code  dv.    proc..  f '  1309.    a«    am.  by  355;  MUUgan  v.  Cottle,  02  Hun  323,  36  N.  Y.  Supp.  904, 

L.  1894,  ch.  106.    New  matter  ooren  references  omitted,  affd.,  154  S.  Y.  751. 

f  1309  originally  reviaed  from  code  of  proc.,  i  348,  in  part.  Oomplaliii. — fint  Bank  of  Notawilga  v.  Camuity  Co.. 

Appltaitloit.— Barber  ▼.  Rutherford.  12  Misc.  8S,  33  176  App.  Div.  109.  162  N.  Y.  Supp.  349;  North  Side 

N.  Y.  Supp.  89;  Galin«er  ▼.  Engelhardt.  26  Misc.  49.  55  Hoisting  Co.  v.  Southern  Surety  Co..  94  Miao.  167,  157 

N.  Y.  Supp.  334;  Staples  v.  Qokey.  34  Hun  289;  Sterne  v.  N.  Y.  Supp.  903;  Monarch  Mining  Co.  v.  Laughlin,  145 

Talbot,  89  Hun  368,   35  N.  Y.  Supp.  412;  Hildreth  v.  N.  Y.  Supp.  1068. 

Lerahe,  10  N.  Y.  Supp.  238,  23  Abb.  N.  C.  428;  WeU  v.  UaMOtr  of  snntiM.— Wood  v.  Fiak,  73  N.  Y.  245; 

Kempf,  12  Civ.  Proc.  Hep.  379;  Johnstone  v.  Connor,  18  Seymour  ▼.  Smith.  114  N.  Y.  481;  Concordia  Sar.  4  A. 

Cir.  Proc  Rep.  19.  Aaan.  v.  Read,  124  N.  Y.  189;  Chester  v.  Brottotiok.  131 

Time  of  commeiicemeBt  of  oettoii.--ClaBon  v.  N.  Y.  549.  43  St.  Rep.  933;  Foo  Long  ▼.  American  Surety 

BCehoe,  87  Hun  868, 84  N.  Y.  Supp.  431.  Co.,  146  N.  Y.  251;  Vail  r.  ReynoJds,  51  Hun  468»  4  N.  Y. 

Serfleo  of  notice  of  entav.-— Porter  v.  Kingsbury.  71  Supp.  322;  Clason  ▼.  Kehoe,  87  Hun  368,  34  N.  Y.  Supp. 

N.-Y.  588;  B«e  v.  Beach«  76  N.  Y.  164;  Evans  ▼.  Backer,  431;  Wallerstein  v.  American  Surety  Co..  15  N.  Y.  Supp. 

101  N.  Y.  289;  Raining  v.  City  of  Buffak>,  102  N.  Y.  308,  954;  McEhoy  v.  Mumfoid.  16  N.  Y.  Supp.  691;  SeaeoniT. 

312;  Loweree  v.  Tallman.  30  App.  Div.  225.  52  N.  Y.  Supp.  Morgan,  3  Keyes,  636.  36  How.  Pr.  487. 
431;  HiU  v.  Warner,  39  App.  Div.  424,  57  N.  Y.  Supp. 

§  162.  Security  by  people^  municipal  corporation  or  public  officer. 

Each  im>vision  of  statute  or  rule  requiring  a  party  to  give  security  for  the  purpose  of 
procuring  an  order  of  arrest,  an  injunction  order,  or  a  warrant  of  attachment,  or  as  a  con- 
dition of  obtaining  any  other  relief,  or  taking  uiy  proceeding;  or  allowing  the  court  or  a 
judge  to  require  such  security  to  be  given,  is  to  be  construed  as  excluding  an  action  brought 
by  the  people  of  the  state,  or  by  a  domestic  municipal  corporation;  or  by  a  public  officer, 
in  behalf  of  the  people  or  of  such  a  corporation;  except  where  the  security  to  be  given  in 
such  an  action  is  ^)ecially  regulated  by  the  provision  in  question. 

Dcrlvatloil. — Code  dv.  proc.  f  1990,    as    am.    by  taken  by  the  people.  C.  P.  A.,  I  570;  nor  by  a  mnnidpnl 

L.  1804.  ch.  90.  first  part,  without  ohaofe  of  substance.  cMporation,  Ia»  j  571. 

Last  part  of  ssotion  is  oovwed  under  provisional  lemediea.  In  g«iienl.--City  of  Yonkers  v.  Federal  Sugar  Refla- 

f  820,  post,  f  1990  originally  ravised  from  L.  1878,  ch.  449.  ing  Co.,  321  N.  Y.  206;  People  v.  Reraincton,  45  Hua  847; 

BcrcBr«Bm.-^-^9eourity  on  appeal  not  rsquirsd  irben  Herkimer  Lumber  Co.  v.  State  of  New  York  (1921), 


196  App.  Div.  708.  189  N.  Y.  Supp.  119. 


aft  18  SERVICE  OF  PAPERS  SS  163-166 


ARTICLE  18 
Service  of  papers 


Stc  IfiS.  Saryioe  luwia  attomay. 
164.  Serrioe  tfiroush  post-offioe. 

165w  AooeH  to  prisoner  for  puipoM  of  serving  penonally. 
106.  Delirety  to  prisoner.oi  paper  served  <m  officer. 


§  163.  Service  upon  attorney. 

Where  a  party  has  appeared,  a  notice  or  other  paper  required  to  be  served  in  an  action 
must  be  served  upon  his  attorney.  If  a  defendant  h&s  not  appeared,  service  of  a  notice 
or  other  paper  in  the  ordinary  proceedings  in  an  action  need  not  be  made  upon  him,  un- 
less he  is  actually  confined  in  jail  for  want  of  bail.  TMs  section  does  not  apply  to  the  serv- 
ice of  a  summons  or  other  process;  or  of  a  paper  to  bring  a  party  into  contempt;  or  to  a 
case  where  the  mode  of  service  is  specially  prescribed  by  law. 


__                     > — ^Fint  two  sentences  are  code  ciy.  proo.,  IMBCOfMT.-*Uni<m  Trust  Co.  v.  Drisgs,  40  App.  Div. 

flTW;  ofisinally  revised  from  code  of  proo..  1}  414.  417.  406,  63  N.  Y.  Supp.  381;  Rossner  v.  New  York  Maseum 

Lsst  ssnteooe  is  code  dv.  proo.»  f  802,  as  am.  by  L.  1900.  Assn..  20  Hun  182. 

dL  65;  ocicinal]y  revised  from  coae  of  proo.,  1 408.  in  part.  Contempt  proeeadliics.^GoIdie  v.  Qoldie.  77  App. 

sod  f  41S.  Div.  12,  16,  70  N.  Y.  3upp.  268;   Johnson  v.  Aokerman 

Eeferanees.— Service  of  papers,  rules  of  civil  prac-  102  App.  Div.  800. 181  N.  Y.  Supp.  772;  Grant  v.  Greene, 

tioe,  20,  21.  121  App.  Div.  766.  106  N.  Y.  Supp.  532;  People  ex  rel. 

■■be*  ttf  APpMWMiee.— Rice  v.  Ehele,  55  N.  Y.  518;  Piatt  v.  Rice.  80  Hun  437.  452.  30  N.  Y.  Supp.  467.  alfd.. 

Matter  of  White.  52  App.  Div.  225.  66  N.  Y.  Supp.  168;  144  N.  Y.  240. 

StfyhfwiB  ▼.  Hall,  10  N.  Y.  Supp.  753.  Habeas  eorpai.~Grant  v.  Greene.  121  App.  Div.  756. 

inwBded  eompteliit.— Well  v.  Martin,  24  Hun  645.  106  N.  Y.  Supp.  532;  Matter  of  Scrslford.  50  Hun  320.  12 

Notiee  of  ommoI.— McLear  v.  Balmat,  104  App.  Div.  N.  Y.  Supp.  043;  People  ex  rel.  Piatt  v.  Rice.  80  Hun  437, 

«27,  188  N.  Y.  Supp.  180.  452.  30  N.  Y.  Supp.  457;  affd.  144  N.  Y.  240. 

§  164.  Service  through  post-office. 

Where  it  is  prescribed  by  statute  or  in  the  general  rules  of  practice  that  a  notice  must  be 
given  or  a  paper  must  be  served,  within  a  specified  tune  before  an  act  is  to  be  done;  or  that 
the  adverse  party  has  a  specified  time  after  notice  or  service  within  which  to  do  an  act; 
if  service  is  made  through  the  post-office,  pursuant  to  statute  or  rule,  three  days  shall  be 
added  to  the  time  specified,  except  that  service  of  notice  of  trial  may  be  made  through  the 
post-office  not  less  than  sixteen  days  before  the  day  of  trial,  including  day  of  service.  De- 
posit in  a  branch  post-office  is  equivalent  to  deposit  in  a  general  post-office. 

Dwlnitloa. — The  flrat  sentence  is  code  dv.  proe..  Notice  Of  motloii. — ^Borauk  v.  Blauner,  03  App.  Div. 

I  708.  without  chance  of  subetanoe.    The  last  sentence  is  306.  87  NT.  Y.  Supp.  851;  Van  Andale  v.  KLog,  87  Hun 

code  orr.  proc..  f  801.  in  substance,  now  applicable  only  to  617.  33  NT.  Y.  Supp.  858.  levd.  on  other  grounds,  152 

New  YoA  City,  extended  generally,    f  708.  as  am.  by  N.  Y.  60. 

L.  1009,  eh.  423.  L.  1010,  ch.  577;  originally  revised  from  Notice  of  trial. — Qermania  life  Ins.  Co.  v.  Powell.  20 

code  of  proc..  f  412.  Misc.  424.  61  N.  Y.  Supp.  042;  Walker  v.  Chilson.  20 

Befcreiices.— Rules  of  civil  practice.  20.  53.  subd.  8.  N.  Y.  Supp.  527. 

A|ipllcfttioii« — ^Miller  v.  Longshore.  147  App.  Div.  Setting  aside  order  taken  by  mistake. — Atkinson  v. 

214,  131  N.  Y.  Supp.  1041;  Rethy  v.  Orsaag.  108  Misc.  Abraham.  78  App.  Div.  408.  70  N.  Y.  Supp.  680. 

540.  160  N.  Y.  Supp.  235.  Pnttlns  case  OTcr  term.— Ban  r.  Madden,  134  App. 

Time   to  act  re   amended   pleading.— Schlegel   v.  Div.  750.  110  M.  Y.  Supp.  477. 

Church  of  Holy  Trinity,  104  N.  Y.  301.  affc.  127  App.  Div.  Notice  of  rejection  of  claim  against  estate.— Pers- 

039,  111  N.  Y.  Supp.  1143:  BuokUn  v.  Buffalo.  A.  A  A.  R.  backer  v.  Murphy.  1^  App.  Div.  854. 140  N.  Y.  Supp. 

Co..  41  Misc.  557.  85  N.  Y.  Supp.  114.  affd.,  03  App.  Div.  537. 

607, 87  N.  Y.  Sopp- 1120;  Seckel  v.  Tangemann.  53  Misc.  Branch  post-olBce. — Kom  v.  lipman.  201  N.  Y.  404, 

2SS,  103  N.  Y.  Supp.  77;  Armstrong  v.  PhUlips,  60  Hun  407.  affg.  141  App.  Div.  027.  126  N.  Y.  Supp.  1134. 

213, 14  N.  Y.  Supp.  582;  Ward  v.  Gillies,  11  N.  Y.  Supp.  Notice  of  appeal  f^om  award  or  decision  of  state 

707.  Industrial    commission. — Adams    v.    Atlanta    Con« 

off  venue.— Binder  v.  Metropolitan  St.  Ry-  struction  Co.  (1021).  108  App.  Div.  430.  100  N.  Y.  Supp. 


Co.,  68  App.  Div.  281.  74  N.  Y.  Supp.  54;  Lesser  v.  WU-     681 
Uams,  52  Hun  610.  5  N,  Y.  Supp.  07. 

§  166.  Access  to  priisoner  for  purpose  of  serving  personally. 

Subject  to  reasonable  regulations,  which  the  sheriff  may  establish  for  that  purpose,  a 
i  eriff,  jailor  or  other  officer  who  has  the  custody  of  a  prisoner  must  permit  such  access 
•  him  as  is  necessary,  for  the  personal  service  of  a  paper  in  an  action  or  special  proceed- 
i  I  to  which  the  prisoner  is  a  party  and  which  must  be  personally  served. 

lertfatlon. — Code  eav.  proo.,  i  132.    Former  aeotion        Service  of  inocesf.— Werckman  v.  Werokman.  4  Civ. 
)     »Ued  onhr  to  civil  prisoners,  by  code  dv.  proc..  i  3347,     Proo.  146. 
I     id.  L   New  section  covers  all  prisoners.   See  Werokman 

Werekman,  4  Civ.  Proo.  146. 

§  166.  DeUyery  to  prisoner  of  papers  served  on  officer. 

A  sheriff  or  jailor  upon  whom  a  paper,  in  an  action  or  special  proceeding,  directed  to  a 


§  166  CIVIL  PRACTICE  ACT  art.  IS 

prisoner  in  his  custody,  is  lawfully  served,  or  to  whom  such  a  paper  is  delivered  for  a  prisoner, 
must  deliver  the  same  to  the  prisoner  within  two  days  thereafter,  with  a  note  thereon 
of  the  time  of  the  service  thereof  upon  or  the  receipt  thereof  by  him.  For  a  neglect  or 
violation  of  this  section,  the  sheriff  or  jailor  guilty  thereof  is  liable  to  the  prisoner  for 
all  damages  occasioned  tJiereby. 

Dcrlf»tloii.--<^ode  dv.  proo..  i   131.     See  note  to  *«Pwpcr.*'— Matttf  of  Johnaon,  21  Abb.  N.  C.  172. 

preeedinc  aeetion.    f  181  oricinaUy  revised  from  R.  8.,  Elgbt  to  dcfcad.— Avery  v.  ETerett.  110  N.  Y.  SIT, 

pt.  8,  eh.  7,  tit.  6.  f  32,  amended  by  sabetituting  "two  "  383. 
days  for  "  five  **  days. 


§  167.  Stay  generallr. 

Except  as  otherwne  jwovided  tbe  court  in  which  an  actioo  or  proceeding  is  pending,  or 
a  judge  of  such  court,  in  a  pn^>eT  oaae  may  gtant  a  stay  of  proceediagg  vqxA  such  tarma 
u  to  notice,  security  or  otherwise,  as  may  be  just. 

■  mIibUib.  Qui  eoda  dr.  pnc,  f  SOB,  )M  eluiH.  BaiBwew.— Ruin*  of  elvil  meHem.  lU,  IBG,  901. 
I«»  <daiHtlr  nrk^  tnm  R.   S..   pt.  S,  oh.  t.  Ut.  S,      24B,  «0. 

fan.  as. 
$  168.  Stay  190a  ■jipHfttiim  for  removal  of  actkMi  from  counti^  to  mpreme 

An  order  to  stay  proceediiigB  for  the  purpoee  of  affording  an  opportunity  to  make  applicar 
lion  for  rcmoTal  of  an  action  from  the  county  court  to  the  supreroe  court  may  be  made  by 
the  county  judge,  or  by  a  judge  authoriaed  to  make  such  an  order  in  the  supreme  court, 
and  with  like  effect  and  under  like  circumstances. 

luliiUf.     Coda  BT.  pm..  |  MS,  without  ebua"  ot  Mb«luM,     |  3tS  b««  is  ooda  ^.  ptoa,     a«  L.  ISTS, 

*.  ae.  U  s.  St 
S  169.  When  stay  of  proceedings  not  to  exceed  twenty  days. 

An  order  to  stay  proceeding  in  an  action  for  a  longer  time  than  twenty  days  shall  not 
be  made  by  a  judge  out  of  court,  except  to  stay  proceedings  under  an  order  or  jud^ent 
^ipealed  fran,  or  where  it  is  made  upon  notice  of  the  application  to  the  adverse  party, 
OT  in  caaefi  where  special  provision  is  otherwise  made  by  law. 

■  ■lllUlB.— Coda  tir.  ptch..  I  77ft,  h  am.  by  L.  1877,  ink  DW.  Stl,  G7  N.  Y.  Sin.  02(.  %B<i..  105  N  Y.  CM; 
■b.  41S,  without  ohaacBi  oriclMUir  rarlMd  fntn  eode  of  Matter  of  RadiHah,  47  App.  ufr.  1S7.  n2  N.  Y.  Supp.  301: 
miL.  I  401,  aubd.  0.  Bntbotofd  <r.  Ujm,  M  Apn.  DIv.  298.  «3  N,  Y.  Supp. 

■rflmcH.— Appaal  MiWiy.  C.  P.  A..  H  S^>.  aW.  *»'■  VW;  Kwnr  r.  BnooamM,  U  App.  Di>    44G.  06  N.  ¥. 

CoaBtv  indc*  inay  anBt  order,  Id..  1 13a    Ellaot  of  itay  SniqL  IB,  (ltd..  lOB  N.  Y.  «7i-.  Neil  v.  Rhirifl.  fil  Add. 

<iBMalutedliiiiitalioiia.Id..  |S4.   Ai to  liiiia  whan  sncu-  Div.  4W,  W  N.  T.  Supp.  M;  8<»Lli  v    Finn«u],  53  App. 

In  nykaiH,  Id.,  t  aS7.   Stay  by  iojuuitkai.  Id..  »  «84-  Dir.  TS,  OS  14.  Y.  Son.  73S{  ShMiiie  v.  Amcrtcui  Wnod 

Ma.  BoaidCo.,  WA|ip.IX*.  Bl«.  A  N   Y.  Si.pp  MR;  Pun  v. 

imiwWaa  — B— wr  v.  Brio  Rj.  Co.,  U  N.  Y.  037;  BwJo.  ST  App.  IXt.  tS7,  TS  N.  V   P^n-P-  Sv«:  Peophi  « 

BkumaB  r.  Fina,  108  N.  Y.  OM;  Cknat  v.  Hodn,  ISO  raL  Younc  t.  Stoat,  10  Miao.  1^7.  31  ^.  V.  Bupp.  tai. 

N.  Y.  SS3:  Pn^b  Bulk  NoM  Co.  T.  UmIw,  I«  N.  Y.  «Sd.,  IMN.  Y.  «»»;  KasMy  v.  ^<ii,iD;r,  12  Mi«.  M.  S3 

Ml:  CoDctoa  v.  Chondi  <d  St.  Aunadna,  U  Uiao.  111.  N.  Y.  Supp.  IS;  Tabar  t.  Naw  ^  '  rk  Kl   R  Co  ,  IS  Mbc 

UN.Y.  Bmip.S8lLOiian*.  RouBdlAkaC^inpMMIiBs  4W,  S4  N.  Y.  Susp.  M,  cSd.,  Hs  N    V.  713:  Campbell* 

llMa.,UIIim3U-,Pmpl"'>''CiMMr.S0Hnii4SiriWoodT.  Thkyw  Co.  t.  Ttin.  U  Mlae.  F<r    !,2  N.  V.  Supp.  487: 

KnU.  43  Hud  329^  Viiurlcin  r.  Banwa,  «S  Hua  437.  Btowait  t.  BuUar,  37  Miac.  7t^.  r,v  \.  Y.  Supp.  S7S: 

Gtatnl  rale*.— Pcniile  v,  Buehaow,  146  N.  Y.  9S4:  FaulkiMi  t.  Cixty,  IS  Miac  St..  r,v  N.  Y.  Supp.  fun: 

CODanUy  t.  Msoliiitlan   R.  Co„  7  Aiqi.  Div.  fllO,  40  Lowenatdn  v.  SaldSar,  19Hlae.-l?7.  i^l  N.  V.  Bupp.  lOlt: 

N.  Y.  Supp.  1007:  Jaflny  v .  Buntac,  8  App-  IHv.  315,  40  CkldwaU  v.  Mut.  Raa.  Fund  lit'.  \-.'ii..  iO  MiK.  aiO.  63 

N.  Y.  8upp.  932;  Dn)-er  •.  Itorke.  8  App.  DIt.  617,  10  N.  Y.  Supp.  841;  Wolfai*  t.  DuDi,]'!.  72  Hun  637,  2S 

N,  y.  Supp.  S34:  AlleDMH.i  Fooadiy  *  HaoUiMy  Woika  N.  Y.  Supp.  IIU;  Bhekloa  t.  M<  .i  r .  ^-l  i  lun  nuH,  32  N.  V, 

v.Lono,  Ifl  App,  Div.  7J.  ii  N.  Y. Supp. BSD:  waekea T.  Supp.  MT;  Hart  v.  Brooklyn  E'    I,    '  .■     •-■■  Hun  «!,  SO 

MfComddc,  16  App  Div.  132,  4S  N.  Yi^unl.  30;  Claikc  N.  Y.  Supp.  41;  UUUt  of  Oaloaa.  83  Hun  315,  31  N.  Y. 

T.  \'iUa  Mat.  Buk,  22  A|>|>  Dit.  606. 48  N.  T.  9uM>-  tS>:  Snpp.  Wf,  aftd.,  IM  N.  Y.  747;  Audllotium  Co.  t.  Bmb  S. 

Bndiord  r.  Doitds.  2i  App.  Dir. ».  48  N.  Y.  ftipp.  1051;  Shubart  Bookinc  Acmey,  148  N.  Y.  Supp.  769. 

Vui  Ordeo  v.  ViD  OnJ.n    27  App.  Di«.  136,  »N.  Y.  nHf  nillillf  Mjiwl      Mufiiil  I  IImIih  Hii   ii   Hiiiila 

Bopp.  ISt:  BakH  <.  Kikcr   3t  ^  D(t.  63*,  67  N.  Y.  aon,^  MtooTw*.  63  N.  Y.  Supp.  TBSiHull  t.  Hart,  ST 

&PP.  281;  Eniionoi  Mitnoa  t.  Bnoklyn  R.  Co..  40  Bud  31 :  Laoay  T.  RoChiaUr  R.CS>,.  81  Hun  346,  80N.T. 


§170  CIVIL  PRACTICE  ACT  art.  20 


ARTICLB  as 
Stqpolaiioii 


See.  i7a  Mpabtioii  in  lim  of  eertafioation. 


§  170.  Stipulation  in  lieu  of  certUcation. 

Where  the  attorneys  foe  all  the  parties  interested,  other  than  {Mrties  in  default  or  agakist 
whom  a  judgmeiit  or  a  final  order  has  been  taken  and  has  not  be&i  appealed,  stipulate  in 
writing  ^t  a  paper  is  a  copy  of  a  paper  whereof  a  oertified  copy  is  required  by  law  or 
rules,  the  stipulation  shall  take  the  place  of  a  certificatei  as  to  the  parties  so  stipulating, 
and  the  derk  shall  not  be  required  to  certify  the  same  or  be  entitled  to  any  fee  theiefor, 
and  the  paper  so  proved  by  stipuktion  shall  be  received,  used  and  filed  with  the  same 
effect  as  if  certified. 


ltartl«tt»Bir-<k>de  chr.   proe..  I  8801,  m   sm.  by  BUamMUtum  M  U  aM^.— Dov  ▼.  Daitt|du  91  N.  T. 

L.  1882,  eh.  800,  L.  1800,  eh.  818,  iMt  two  puMCrmphs.  587;  Qrecoiy  y.  CUik,  N  App.  Dir.  74.  66  N.  Y.  Sm». 

f  8801,  origUiaUy  rerieed  from  oods  of  proe.,  f  812.  687;  Matter  of  Loper.  82  Miao.  584,  67  N.  Y.  top*  OV: 

Mcff  nga.  Oral  acreement  between  pertiee  and  Honneioixl  ▼.  De  Riiiny,  73  Hon  877.  26  N.  Y.  oapp.  108. 
oouneei,  ruiee  of  civil  praotioe,  4. 

is 


TENDER  AND  OFFER 


Tradar  and  off«r 

Bb.  171.  T«Ddar  al 


ft  7Sl-734.pKrnd«l; 

""      "       brSt' 

inilJiMit  tad  tcndor  of  euh  would  ba  ■  dupHcktiini  ol  wbea  paid  inlo  mort 

■AMk  for  MOOiiiK  U«  niae  iHh,  tlw  oobi^Ubi  Ut  pWM&TODdw  lh«  < 

tkat  the  two  methadi  ol  mdcBTOTiDC  to  Moun  a  enptuwiop  aeeaiila  ■  touUr  he  * 

Md  itaii  tha  lii^pitiaB  wan  in  bbbv  nneta  diflanot  aMka  aad  it  h«  Mtnna  to  i 

ud  in  pHitinilu  inatanea*  ODa  matliod  micht  ba  Malaiiad  raocnar  ludamaol  ba  will 

lo  the  other.     The  conunittaa  leeommanded  that  both  eoiirt  the  meBBn  paid  in  I 

mathoda  be  retainad.     The  aaotioia  ban  ilTaB  on  the  *- '■" ' *  "■- 

■obMct  of  tender  proride,  bovirferr  that  in  ease  tha 
pUnai  aee«f>ta  the  dcftwlant'i  toder  ha  eannot  tkn 
Voend  with  the  aetitB.  The  pnwtke  io  Mew  Imtef  bai 
t*a  foBowad  Id  thii  re^wet.     See  New  Jenejt  praatiea 

when  a  dafendaiit  paid  a  niEa  of 


Beiel^o      ■     ■■ 


§  171.  Tender  after  ante. 

Where  the  oranplaint  demands  judgment  for  a  fnim  of  mosey  only,  and  the  aoUcm  is 
brougfat  to  recover  a  aum  certiun,  or  wfaidt  may  be  reduced  to  eertamty  by  esloidation, 
or  to  recover  damages  for  a  casual  or  LaToluntary  personal  injury  or  a  like  injury  to  pRq>- 
wty,  the  defendant  or  hie  attorney,  at  any  time  bkore  tiie  trial,  may  tender  to  1i»  ptsin- 
tiB  or  hie  attorney  such  &  earn  of  mcmey  as  he  oonoeivea  to  be  sufficient  to  make  amenda 
for  the  iojuiy  or  to  pay  the  plaintiff's  demand,  together  with  the  costs  of  the  action  to  that 


„  Ih«tTmltoa.--Code  or.  dkh..  i  7B1.  withnrt  ahai«a.  Hlaa.  40,  3fi  N.  Y.  Snpci.  3fil:  SUenattin  *.  Klaa.  IS  Uiae. 

Spa jmlioiinair  nota^  ante.  1  7S1,  onaiBaUr  raffed  from  lU,  SI  N.  Y.  Bupp.  M;  Unk  v.  Uaok,  26  Miae.  SIS.  SB 

R-  e..  pi-  8,  eh.  8.  dt.  n.  I  id.  N.  Y.  8iipp.  IIS;  Hook  t.  OaiMd.WMiK.  (31,  fll  N,  Y. 

A|*llcaa*M^-CaH  t.  Hicenbotam.  100  N.  Y.  3*A\  Bivp.  fitfi;  OMerman  v.  Ool^ton.  SI  Miao.  £01.  M  N.  Y. 


Iifto..Fi 
Mc.,Co.  ». 


Bupp.  US,  ravd.  OD  other  (TDunde,  33  Mi*].  t7t.  66  N.  Y. 

Bupp.  SOB:  Btnnmn  v.  Lan,  St  Hiaa.  773.  68  N.  Y.  Sudd. 

.  — ^^„.  ..„.  ^v  ■'  •■v""'-  ~  "!'>•'     833;  Wii^t  T.  Rotdnaon  i  Co..  S4  Hun  1X3,  S  N.  Y. 

Pit.  185,  GI  N.  Y.  Supp.  134;  Bumna  v.  Mui^  Ware-     Supp.  403;  Hill  v.  Place,  G  Abb.  N.  8.18.  atld.,  48  N.  Y. 
boiw  Co..  188  App.  Dir.   221.    I7G  N.  Y.  S"™    "«i-     »« 
McLaai  t.  B^mat.  IM  Afp.  Dir.  827,  U6  N. 


. .SION.  Y „. 

134  N.  Y.  Supp.  IIM;  E]j  v.  Bpen,  3S  App. 


KcLaal  T.  ilaliBat.  IM  App.  DiT.  827,  U6  N.  Y.  Bupp. 

180;  Stover  v.  Cbaae.  SMiw.  4B,  20  N.  Y.  Supp.  «T;     ... „.  . 

Idea,  la  Miie.  112,  38  N.  Y.  Supp.  9t:         FaUure  t«  iMlMa  «••«•.— Birie  *.  Oodlrar  (IMl), 


Wl^tl 


N.  Y.  Supp.  738. 

.. , ...,  „ .,_„.  ...         FaUure  t«  (Ml . 

r.  Bahit,  M  Miae.  378,  164  N.  Y.  Supp.  38;      1B6   Am.    Div.    S3B.  188  N.  V.  SurW 
=-■-' — nt  Co.,  84  Hun  173.  33N.  yTBupp.         KMmC— Eatoi         ""  "-     ""  "     ■' 


— Sortiiaht  V. Caib. 21  N.  Y. M3:     Tu^  r.  Brooklyn  ^.  H.  &>.,  ItB  N.  V. 
N.  Y.  G47:  Tuthi]]  T.  Monia,  81      8upnme  Council.  42  App.  T 


W»ell.  82  N.  y.  S76-  WLIeon  ».  Dot^.n.  110  N.  Y.  101; 

-.  Tiyka  r.  Brooklyn  El.  H.  Co.,  IIB  N.  V.  Ml;  Bail  r. 

..  —^  » ..w...  ..  ...„.,.^  81  8upnme Council.  42  App.  Div.  168,  (h  \.  Y.  Supp.  1040; 

'■  Y.  M;  EMon  v.  Walk.  83  N.  Y.  STO:  BreoiMi  v.  Bronuv  Brisk  Co.  v.  M.  M.  Canda  (  <. .  18  Muc.  681,  42 

Andmuiik.  100  N.Y.eO»:Cwghv.  Bean,  3GMiae.73S;  N.  Y.  Bwpo.  14;  Hdler  v.  Kau,  B3  M.hc,  aSO.  11*  N.  Y. 

71  N.  y.  flupp.  402;  MornWD  t.  MorrieoD,  4  Hnn  410;  Supp.  80:  WUaon  v.  Dorao.  88  Hun  f»,  nnmnirh  v.  Woel. 

Buhaau  F.  UuCo.  v.  Nonla.  74  Usti  G3T.  38  N.  Y.  nuam,  49  N.  Y.  Supp.  31.  iffd.,  100  N.  V.  609. 

nipp.  OX;  Van  Benthuyaen  t.  Cent.  N.  E.  A  W.  S.  Co.,  W>l(«r.— Caiman  v.  PultL  21  >J.  Y.  547;  DuSyv. 

11  A.  Y.  Sopp.  700.  CDomnui.  46  N.  Y.  121;  CnDiiM  v.  Hall,  SO  N.  Y.  087; 


fj^^p^TOO. 

Tn-'y.'SS; 


V.  Republis  Life  Ina.  Co..  6»  M.  Y.  286;  Siokea  r. 

Maokay,  147  N.  Y.  223:  Muir  v.  We.' 


ill',  114  N.Y.  304;     GO  App. 'oiv.  4.  M  N.  Y.  6iipp.  12;  De  Jom  ».  CwuW  83 
Y.  2fi7:  H^pin  t.     App.  Drr.  C-O,  fi3  N.  Y.  8uH>.  1018:  UoUanua  t.  WmSm 


nMBD  Ina.  Co.,  lis  N.  Y.  1«G;  BUIaod  v.  LoeL  G8  App.  Ant.  Co.,  22  MJK.  2SbT%  N.  T.  Supp.  S3< 

nrr.  886,  69  N.  Y.  Sunp.  11;  StnttOB  v.  OiAud,  164  App.  Dir.  BOO,  48  N.  Y.  Sopp.  S3|%  Zciiian  t. 

'■p.DiT.34S.140N.Y78upp.ea2,inodifyinat40N.Y.      M  Mine.  7"  ""  -  " fS..  .A — .-._ 

K>.  860;  People  ai  leL  Tarwiltlur  v.  ChamberUn,  140  Hun  230; 

».  DtT.  SCO,  13S  N.  Y.  Buni.  Sfl2;  Lafaystta  Truat  Co.  N.  Y.  4a 

.yaa.147AKi.Div.  178.  IBN."  ° "-^         '" 


-     — ,  _.  ...  Y.  Supp.  11;  StnttOB  v.  OraiuD,  164  App.  Dir.  _~,  _ -.-w  •'^u  ~-—  -•  — — v, 

(RK  DiT.  34S.  140  N.  VTSupp.  602,  modifyina  140  N.  Y.  M  Mine.  761.  GO  M.  T.  fhipp.  nGB:  OhnMaadT.  Wefal^1B 

Iqv.  86S;  People  ai  leL  TarwUtlur  v.  ChamboUii,  140  Hun  230;  Daaa  v.  nedlef,  I  E.  D.  Sudlh  463,  lOd.,  13 

1»  ni_  EM  lAi  u  V  BumTsM;  Lr' "-  "■ '  "-  *t  ir   .». 


>.  VaB.  147  Ak-  Oiv.  173.  IK!  N.  V.  Bam.  80;  New  YoA  BtfaMB  vT  to^K.  ilii  JfcM.— lUUway  AdndlibK 
Itiblj  Co.  V.  WiUiainri>nii  Staua  Laundrv  Co.,  187  Co.  v.  Poeoel,  31  Miao.  7^  sTN.  Y.  Supp.  226;  ^S 
inp.  Dir.  lift  170  N.  Y.  Bupp.  40;  Btorer  v.  Chaaa.  S     t.  Skwen.  SO  Hun  101,  SG  N.  Y.  Snffi.  64f. 

S  172.  Amoant  to  be  paid  into  court. 

A  tender  made  as  preacribed  in  the  last  section  does  not  avail  the  defendant,  unless  the 
ii(»iey  is  accepted  or  is  pud  into  court  and  notice  thereof  in  writing  served  upon  the  {dun- 
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tiff's  attorney  before  the  trial  and  within  ten  dajrs  after  the  tender.  In  making  such  a 
payment  into  court  the  defendant  shall  file  therewith  a  memorandimi  specifying  the  por- 
tion thereof  deposited  on  account  of  costs.  If,  before  the  trial  and  within  ten  days  after 
such  notice,  the  plaintiff  takes  out  the  amoimt  paid  in,  he  accepts  the  tender. 

Ilcrlfstloil.--Code  civ.  pioo..  i  732,  ai  am.  by  L.  1877,     110  N.  Y.  101;  Taylor  v.  Biooklyii  El.  R.  Co.,  119  N.  Y. 
oh.  416,  amended.    Second  sentence  and  first  part  of  ]aat     Ml. 


■entence  are  new.  BllMt  Of  MynMBt  Uito  iwori. — Reqoa  v.  Holmes,  96 

Eefcrences. — Custody  of  money  paid  into  court,  see  N.  Y.  338;  Taylor  v.  Biookism  El.  R.  CoL,  119  N.  Y. 

county  1.,  I  240;  state  finance  1.,  If  4,  44a-44f ;  bankinc  U  Ml;  CacKostro  v.  Caxforala,  26  Misc.  818,  M  N.  Y.  Sopp. 

f  109;  C.  P.  A..  §i  133-137.  1027;  ViJlon  v.  Farber,  30  Misc.  620,  62  N.  Y.  Sopp- 

Necessity  for  pAymeiit  Uito  court.— Becker  v.  Boon.  742;  Osterman  v.  Goklstein,  32  Miso.  676,  dft^N.  Y.  8tw- 

61  N.  Y.  317;  Halpm  ▼.  Phcsniz  Ins.  Co.,  118  N.  Y.  165;  M6;  FaUcenberg  v.  Bash,  33  Miso.  607.  6r  N.  Y.  Supp. 

Kieman  v.  Metropolitan  life  Ins.  Co.,  13  Miso.  39,  34  1111;  Wilsonv.Doran,  89Hun88,  revd..  HON.  Y.  101. 
N.  Y.  Supp.  95;  Fallon  v.  Faiber,  28  Misc.  197.  59  N.  Y.         IWlilfe  to  hoop  tender  good.— Heinser  w.  KlybeiE* 

Supp.  1 1 ;  Wright  V.  Robinson  db  Co..  84  Hun  172.  32  N.  Y.  87  Misc.  315,  149  N.  Y.  Supp.  949. 
Supp.  463;  Rush  v.  Wagner.  184  App.  Div.  502.  Title  to  money  pold  Into  court.— Browning,  King  & 

When  unnecessary.— Cass  y.  Higenbotam,  100  N.  Y.  Co.  v.  Chamberlain.  150  App.  Div.  391,  134  N.  Y.  Supp. 

248;  Exchange  F.  Ins.  Co.  v.  Norris.  74  Hun  527,  26  N.  Y.  1104;  Taylor  v.  Brooklyn  El.  R.  Co.,  7  N.  Y.  Supp.  ffiw, 

Supp.  823.  affd..  119  N.  Y.  Ml ;  Foster  v.  Mi^yer.  20  N.  Y.  Supp.  487; 

lender  witliout  poyment. — Gray  v.  Green,  9  Hun  Metta  v.  Geis.  3  Civ.  Proc.  Rep.  152. 
834.  rVndlnf  mmt  allece  poyaent^-^Cnuun  ▼.  X^jwlcin, 

Notice  of  poyment  Into  court.— Wilson  v.  Doran,  1  N.  Y.  69;  Becker  v.  Boon,  61  N.  Y.  317;  Hafpin  v. 

Phosniz  Ins.  Co.,  118  N.  Y.  165. 

§  173.  Effect  of  tender. 

If  the  plaintifif  accept  a  tender,  it  shall  be  deemed  m  satisfaction  of  the  cause  of  action 
in  respect  of  which  the  tender  was  made,  and  the  defendant  may  move  for  a  judgment 
dismissing  the  complaint,  without  costs.  Where  money  constituting  a  tender  shall  have 
been  paid  into  court  and  not  accepted, 

1.  If  the  defendant  recover  judgment,  the  money  shall  be  paid  to  him; 

2.  If  the  plaintiff  recover  judgment,  the  money  shall  be  applied  upon  his  judgment,  and 
the  surplus,  if  any,  paid  to  the  defendant; 

3.  If  the  plaintiff's  judgment  exclusive  of  costs  is  not  in  excess  of  the  tender  exclusive 
of  the  portion  thereof  deposited  on  account  of  costs,  the  plaintiff  cannot  recover  costs  or 
interest  from  the  time  of  the  tender,  but  must  pay  the  defendant's  costs  from  that  time; 

4.  The  plaintiff's  right  to  costs  is  determined  by  the  excess  of  his  judgment  exdumve 
of  costs  over  the  amount  of  the  tender  exclusive  of  the  amount  thereof  deposited  on  ac- 
count of  costs. 

Dcrlvotloii.— New,  saponsding  code  my.  pvoo.,  ||  733,  135  App.  Div.  76, 119  N.  Y.  Supp.  821 ;  Cievoiaad  v.  Toby, 

734,  and  chan^ng  the  effect  of  tender,  in  accordance  with  30  Misc.  319,  73  N.  Y.  Supp.  544. 

the  New  Jemey  praotioe  (1912).     See  pieliminaiy  note,  WltMnwal  by  oiolnalK, — Beil  ▼.  Sopreme  Counell, 

ante,  preceding  }  171.  42  App.  Div.  168,  58  N.  Y.  Supp.  1049. 

Appllcotlon. — ^Barrows  ▼.  Maritime  Warehouse  Co..  TBnderlnc  portloB  Of  amoant  dao. — ^Hoffman  ▼. 

188  App.  Div.  221, 175  N.  Y.  Supp.  698;  Mofauthe  Realty  Rose  Dress  Co.,  179  App.  Div.  57,  166  N.  Y.  Supp.  172. 

Co.  V.  Cohen,  113  Misc.  391,  185  N.  Y.  Supp.  572.  BfllBet  of  tondor  apon  roeoTory. — ^Wilson  v.  Doran, 

BflMt  or  toiidor.->Brooks  v.  Mortimer,  10  App.  Div.  39  Hun  88,  revd.,  110  N.  Y.  101. 

618. 42  N.  Y.  Supp.  299;  Beil  V.  Supreme  Council,  42  App.  FoUoro  to  koop   tondor  good.— 4irie  v.  Godfrey 

Div.  168,  58  N.  YTSupp.  1049;  PoUaoek  v.  SchoU.  51  App.  (1921),  196  App.  Div.  529.  188  N.  Y.  Supp.  52. 
Div.  319.  64  N.  Y.  Supp.  979;  Rensens  v.  Arkenburgh. 

§  174.  Tender  on  counterclaim. 

A  tender  may  be  made  by  the  plaintiff  in  respect  of  a  counterclaim,  in  the  same  cases, 
in  the  same  manner,  and  with  the  same  effect  as  to  the  counterclaim,  as  in  case  of  a  tender 
by  a  defendant  on  account  of  a  demand  for  payment  in  a  complaint. 

DorlTotlon.— New.    See  New  Jersey  practice  (1912),  f  44. 

§  176.  0£fer  to  liquidate  damages  conditionally. 

In  an  action  to  recover  damages  for  breach  of  a  contract,  the  defendant's  attorney  may 
serve,  with  the  answer  upon  the  plaintiff's  attorney,  a  written  offer  that  if  the  defendant 
fails  in  his  defense  the  damages  may  be  assessed  at  a  specified  sum.  If  the*p]aintiff  serves 
notice,  with  or  before  the  notice  of  trial,  that  he  accepts  the  offer,  and  damages  are  awarded 
to  him  on  the  trial,  they  must  be  assessed  accordingly. 

Dorlvotloii.— Code  dv.  proc..  f  736,  without  ehan«e;         Bfl^t.— Cloan  v.  Baird,  162  N.  Y.  327. 
originally  revised  from  code  of  proc.,  f  886. 

§  176.  Effect  of  refusal  of  offer. 

If  the  plaintiff  does  not  accept  the  offer,  he  cannot  prove  it  upon  the  trial.  If  the  dam- 
ages awarded  to  the  plaintiff  do  not  exceed  the  sum  offered,  the  defendant  is  ehlatled  to 
recover  the  expenses  necessarily  incurred  by  him  in  preparing  for  the  trial  of  the  question 
of  damages.  The  expenses  must  be  ascertained  and  the  amount  thereof  determined  by 
the  judge,  or  the  referee,  before  whom  the  cause  is  tried. 

■    Dertratloii. — Code  civ.  proc.,  i  737.  as  am.  by  L.  1877.  oh.  416,  witiiout  change  of  substance;  originally  revised 
from  oode  of  pioe.,  f  887. 


art.  21  TENDER  AND  OFFER  §S  177,  178 

§  177.  D^endanf  s  o£fer  to  coxnpromiae ;  proceedings  thereon. 

Before  the  trial,  the  defendant  may  serve  upon  the  plamtiff's  attorney  a  written  offer 
to  allow  judgment  to  be  taken  against  him  for  a  sum,  or  property,  or  to  the  effect,  therein 
specified,  with  costs.  If  there  be  two  or  more  defendants,  and  the  action  can  be  severed, 
a  like  offer  may  be  made  by  one  or  more  defendants  agsdnst  whom  a  separate  judgment 
may  be  taken.  If  the  plaintiff,  within  ten  days  thereafter,  serve  upon  the  d^endant's 
attorney  a  written  notice  that  he  accepts  the  offer,  he  may  file  the  summons,  complaint, 
and  offer,  with  proof  of  acceptance,  and  thereupon  the  clerk  must  enter  judgment  accord- 
ingly. If  notice  of  acceptance  be  not  thus  given,  the  offer  cannot  be  given  in  evidence  upon 
the  trial;  but,  if  the  plaintiff  fail  to  obtain  a  more  favorable  judgment,  he  cannot  recover 
costs  from  the  time  iA  the  offer,  but  must  pay  costs  from  that  time. 

DwIfmtloB^— Code  oiv.  pcoc..  (  738;  m  am.  by  L.  1877.  N.  Y.  261;  Neweli  Univ.  Mill  Co.  v.  Maxlowe,  115  N.  Y. 

eh.  416.  without  ohance;  origiiiaUy  revised  from  code  of  170;  Buah  v.  O'Brien.  164  N.  Y.  205;  Cochran  y.  Gott- 

prao..  i  385,  In  part.  wald,  40  N.  Y.  Supp.  443;  Fay  v.  Hamlin,  5  St.  Rep.  297. 

Befflraice. — Aa  to  death  after  acceptance.  C.  P.  A.,  Entry  of  Jnd^ent,  when  a  bw. — ^Davies  y.  Mayor, 

f  478.  93  N.  Y.  250;  Robinson  v.  Marks.  19  Hun  325. 

AppUcsttOB. — ^Kieman  v.   Agricultural   Ins.  Co.,  3  FormoTofiBr. — Loring  v.  Morrison.  25  App.  Div.  139, 

App.  Div.  26.  37  N.  Y.  Supp.   1070;  Conolly  v.  Hyams.  48  N.  Y.  Supp.  975;  Dowd  v.  Smith,  8  M£m.  619.  29 

42  Add.  Div.  63,  58  N.  Y.  Supp.  932.  N.  Y.  Supp.  &1,  affd..  80  Hun  604,  31  N.  Y.  Supp.  1127; 

DifendaBt.— Friedman  v.  Blauner.  227  N.  Y.  327.  Leslie  ▼.  Walrath.  45  Hun  18;  Smith  y.  Kerr.  49  Hun  29. 

J«ttiM  emarU  offer  in.— Niagara  F.  Suq>.  B.  Co.  v.  1  N.  Y.  Supp.  454. 

Bedunan.  4  Lans.  523.  Time  Of  offer. — Maianeo  y.  Manhattan  Ins.  4  Const. 

Idbtloii  of  ofier  to  eonfenioil. — ^Trier  ▼.  Herman.  Co..  2  App.  Div.  489.  38  N.  Y.  Supp.  20;  Warner  v. 

115  N.  Y.  163;  Beards  v.  Wheeler,  11  Hun  539.  Babcook.  9  App.  Div.  396.  41  N.  Y.  dupp.  493;  Coming 

Idbtloii  of  ofier  to  ceaerol  asslgniiieiit.— Cent.  v.  Radley.  25  Misc.  318,  54  N.  Y.  Supp.  565;  Hawley  v. 

Nat.  Bank  v.  Seligman,  1^  N.  Y.  435.  Davis.  5  Hun  642;  Herman  v.  Lyons,  10  Hun  111;  Kings- 

Coneent  to  cn&y  of  Jadgment  eqolvaleiit  to  offer,  ley  v.  First  Nat.  Bank.  31  Hun  329. 

—White  V.  Boi^rt,  73  N.  Y.  256.  Serviee  of  ofier.— Smith  v.  Kerr.  49  Hun  29.  1  N.  Y. 

JolBt  dokton,  ofier  by  one. — ^Heekemann  v.  Young.  Supp.  454;  Van  Allen  v.  Class.  60  Hun  646,  15  N.  Y. 

134  N.  Y.  170,  revg.  55  Hun  406,  8  N.  Y.  Supp.  lU;  Supp.  261;  Noonan  v.  Smith.  12  Abb.  N.  C.  337.  affd..  84 

Friedman  v.  Blauner,  227  N.  Y.  327;  Bridenbecker  v.  N.  Y.  672;  Sares  v.  Matthews,  15  N.  Y.  Supp.  510. 

lisson,  16  Hon  203;  Rosenberg  v.  Boehm.  25  N.  Y.  Supp.  Pnetlce.— Pfister  v.  Stumm,  7  Misc.  526.  27  N.  Y. 

938.                                                       _         _  Supp.  1000;  Citisens*  Nat.  Bank  of  Towanda  v.  Shaw. 

'     H 


Sefcranco    of   aetloil   after    oflfer.— Bradbuiy    v.  46  Hun  589;  Lindsay  v.  Van  Cortlandt.  67  Hun  145.  22 

Winterbottom,  13  Hun  536.  N.  Y.  Supp.  222,  affd..  142  N.  Y.  682;  Hibbard  v.  Ran- 

Meclu»le*8  Hen.— Lombard  v.  S.  R.  db  N.  S.  R.  Co.,  dolph.  62  Hun  626.  25  N.  Y.  Supp.  854. 
62  N.  Y.  290;  Kennedy  v.  McKone.  10  App.  Div.  88.  41        Coanterclolm  after  offer.— U.  S.  Mortgage  db  Trust 

N.  Y.  Supp.  782;  Ball  v.  Doherty.  144  App.  Div.  277.  128  Co.  v.  Hodgson,  28  Misc.  447.  58  N.  Y.  Supp.  1132. 

N.  Y.  Sopp.  1014;  Kuhs  v.  Flower  City  Tissue  Mills  Co..  affd.,  30  Misc.  84.  61  N.  Y.  Supp.  868. 
189  App.  Div.  539, 179  N.  Y.  Supp.  450;  Pfister  v.  Stumm,         Withdrawal.— MeVicar  v.  Keating.  19  App.  Div.  581, 

7  Mtse.  526,  27  N.  Y.  Supp.  1000;  Salerno  v.  Vogt,  78  46  N.  Y.  Supp.  298;  Haokett  v.  Edwards.  MerUl  A  Co..  22 

Misc.  64.  138  N.  Y.  Supp.  664;  Burton  v.  Rockwell.  63  Misc.  659. 49  N.  Y.  Supp.  609;  U.  S.  Mortgage  4  Trust  Co. 

Hun  163.  17  N.  Y.  Supp.  665.  v.  Hodgson.  30  Misc.  84.  61  N.  Y.  Supp.  868. 

lepleylMU — Shepherd  ▼.  Moodhe,  150  N.  Y.  183.  Waiver  of  ofier.— Quttroff  v.  Wallaoh.  3  Misc.  186.  22 

Morteace  foredooore.- Rollins  v.  Barnes.  23  App.  N.  Y.  Supp.  745.  revd.,  6  Misc.  639,  26  N.  Y.  Supp.  1183. 
Div.  240.  48  N.  Y.  Supp.  779.  Offer  at  evldenee. — ^Wager  v.  Corwin,  72  App.  Div. 

Altetatloii  of  demand;  efieet.— Penfield  v.  James.  56  485,  76  N.  Y.  Supp.  513;  Lints  v.  Howard.  18  Hun  424. 
N.  Y.  650;  Stuigis  v.  Spofford.  58  N.  Y.  103;  Brooks  v.         Costs  to  defendant.— Singleton  v.  Home  Ins.  Co..  121 


r,  10  App.  Div.  518, 42  N.  Y.  Supp.  299;  Thomall  N.  Y.  644;  Lynk  v.  Weaver.  128  N.  Y.  171;  Friedman  v. 

V.  Crawford,  34  Misc.  714.  70  N.  Y.  Supp.  61;  Schul  Glauner,  227  N.  Y.  327;  Stephens.  Inc..  v.  Laykenaok 

V.  Lesterahiie  Boot  db  Shoe  Co..  88  Hun  226,  34  N.  Y.  Realty,  Inc.,  168  App.  Div.  845,  154  N.  Y.  Supp.  413; 

Sapp.  663.  Pilots  v.  Spofford.  3  Hun  52;  Dingee  v.  Shears,  29  Hun 

tttet  of  o0Br.— Freudenheim  v.  Radusiner.  15  Misc.  210;  Hibbard  v.  Randolph.  72  Han  626.  25  N.  Y.  Supp. 

124.  36  N.  Y.  Sujpp.  815;  Kauts  v.  Vandenbuigh,  77  854. 

Hun  591. 28  N.  Y.  8upp.  1046.  **M ore  favoraMe  Judgment.*'— Johnston  v.  Catlin. 

Preference  by  offer.— Beards  v.  Wheeler.  76  N.  Y.  57  N.  Y.  652;  Dowd  v.  Smith.  8  Misc.  619,  29  N.  Y.  Supp. 


213;  Trier  ▼.  Herman.  115  N.  Y.  163;  Braem  v.  Mer-  821.  affd..  80  Hun  604,  31  N.  Y.  Supp.  1127;  Wallace  v. 

chants'  Nat.  Bank,  127  N.  Y.  508;  Stein  v.  Levy.  55  Hun  Am.  Linen  Thread  Co..  16  Hun  404;  Dayton  v.  Parke,  22 

381.  8  N.  Y.  Supp.  505.  N.  Y.  Supp.  613;  Mygatt  v.  SomerviUe.  23  N.  Y.  Supp. 

OAbt  aDovraNe,  when.— Bathgate  v.   Haskin,   63  808.  54  St.  Rep.  269;  Tllman  v.  Keane.  1  Abb.  N.  S.  23. 


§  178.  PlaintifTs  offer  to  compromise  counterclaim ;  proceedings  thereon. 

Where  the  defendant  sets  up  a  counterclaim  to  an  amount  greater  than  the  plaintiff's 

daim,  or  sufficient  to  reduce  the  plaintiff's  recovery  below  fifty  dollars,  the  plaintiff  may 

86rve  upon  the  defendant's  attorney  a  written  offer  to  allow  judgment  to  be  taken  against 

him  for  a  specified  sum,  with  costs,  or  against  the  defendant  for  a  specified  sum  and  against 

the  plainlifif  for  costs.    If  the  defendant,  within  ten  days  thereafter,  serve  upon  the  plain- 

Tb  attorney  notice  that  he  accepts  the  offer,  either  party  may  file  the  summons,  com- 

laint,  answer,  and  offer,  or  copies  thereof,  and  proof  of  acceptance;  and  thereupon  the 

erk  must  enter  judgment  accordingly.    If  notice  of  acceptance  be  not  thus  given,  the 

fer  cannot  be  given  in  evidence  upon  the  trial;  but,  if  the  recovery  be  not  more  favor- 

>le  to  the  defendant  than  that  so  offered,  he  will  not  be  entitled  to  recover  costs  from  the 

ne  of  the  offer,  but  must  pay  costs  from  that  time. 

l«lfftlii>B«— Code  chr.  proe..  1 739,  ae  am.  by  L.  1877.  Fainc  copy  of  offer.— Pfiater  v.  Stumm,  7  Misc.  526. 

416.  without  ehange;  oricinally  revised  from  code  of  27  N.  Y.  Supp.  1000. 

e.,  i  385,  in  part.  When  raeoveiT  more  fiiTonible. — ^Tompkins  v.  Ivee, 

MIlefttloB.— Newell  Univeraal  MUl  Co.  v.  Muzlow.  36  N.  Y.  75. 
•  N.  Y.  170;  Shepherd  v.  Moodhe,  150  N.  Y.  183. 
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S  179  CIVIL  PBACTICE  ACT  art.  21 

§  179.  0£fer  and  acceptance;  by  whom  eubacabed. 

Unless  aa  offer  or  an  acoeptaace,  made  as  prescribed  in  either  of  the  last  four  sections, 
is  subscribed  by  the  party  making  it,  his  attorn^  must  subscribe  it  and  annex  thereto  bia 
affidavit  to  the  effect  that  he  is  duly  authorized  to  make  it  in  behalf  of  the  party. 

II«rtf»floiu--Code  dy.  proc.,  }  740,  without  dutnce.  MoFarcen  v.  St.  John,  U  Him  387:  CiiiaMM'  Nat.  Bank  of 

Befcrcnee. — Offer  of  eompromiae  before  return  upon  Tomuida  v.  BhAw,  46  Hun  6S0;  Bulger  v.  Roea,  47  Hun 

appeal  for  new  trial,  J.  Ct.  A..  1 444.  436. 

Form  of  ofler.— RigoB  v.  Waydell,  78  N.  Y.  586;  Buah  Offer  hj  one  copartner.— Fiiecbnan  ▼.  Blauner,  227 

y.  O'Brien,  164  N.  YTsOO;  Miller  v.  Allen,  181  App.  TAr,  N.  Y.  827. 

172, 115  N.  Y.  Supp.  253:  Pfiflter  v.  Btmnm,  7  Miac.  526,  Aermjanco,— fit.  John's  Woodworking  Co.  t.  Snith, 

27  N.  Y.  Supp.  1600;  Dowd  y.  Smith.  8  Misc.  619, 29  N.  Y.  82  Appi^T.  848. 82  N.  T.  Supp.  1025.  affd.,  178  N.  Y.  62Ql 

Supp.  821.  nffd.,  80  Hun,  604,  31  N.  Y.  Supp.  1127;  «*firl7."— Friedman  v.  Blawier.  227  N.  Y.  327. 
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22 


WANT  OF  PROSECUTION 


§§  180,  181 


ARTICLE  22 
Want  of  prosecution 


180.  IHiniiiWil  of  eompbunt  for 

181.  DnmiaMl  of  oompbunt  for 


to 
to 


§  180.  Dismissal  of  complaint  for  neglect  to  serve  smnmons. 

Where,  in  an  action  against  two  or  more  d^endants,  the  plaintiff  unreasonably  neglects 
to  serve  the  summons  upon  one  or  more  of  them,  without  whose  presence  a  complete  deter- 
mination of  the  controversy  cannot  be  had,  the  court,  in  its  discretion,  upon  Ihe  applica- 
tion of  a  defendant  who  has  appeared  in  the  action,  may  dismiss  the  complaint  as  against 
him  and  render  judgment  accordingly. 


Bulf  U^u.— Code  »▼.  proe..  1 821,  aa  am.  by  L.  1877,         AmilMlttoB.~Simon  v.  Gibraltar  Conatraotion  Co., 
-ah.  41S,  without  efaaaga;  ocisiiuJbr  iVTiaad  from  code  of     179  App.  Div.  873,  166  N.  Y.  Supp.  466. 
fKoc,  f  274,  in  part. 

§  181.  Dismissal  of  complaint  for  neglect  to  proceed. 

Where  the  plaintifif  unreasonably  neglects  to  proceed  in  the  action  against  the  defend- 
ant, or  one  or  more  defendants  against  whom  a  separate  judgment  may  be  taken,  the 
court,  in  its  discretion,  upon  the  application  of  the  defendant  or  defendants  or  any  of  them 
against  whom  he  so  neglects  to  proceed,  may  dismiss  the  complaint  as  against  the  moving 
party  or  parties  and  render  jud^ent  accordingly. 


IftHltlltoii.— Ooda  oIt.  proe.,  1 822,  aa  am.  by  L- 1870. 
•eh.  548,  without  change;  oriciiuuly  reyiaed  from  code  of 
fNoe.,  i  274,  in  part. 

BafMBce. — ^Negloot  to  bring  iaaua  of  faot  to  trial, 
nka  of  9M\  praetioa,  156. 

AppHaitijia.--Dome  y.  Southern  Railway  Ck>.,  168 
Anp.  Div.  - 


Loomia.  51  Miao.  287.  100  N.  Y.  Supp.  958;  EUaworth  v. 
Brown,  16  Hun  1.     ^ 

IMInre  to  scrre  bill  of  pArtle<tek«.~Gf08i  ▼.  Clark, 
87  N.  y.  872. 

May  of  d'erendaat. — Jaoot  v.  Marka,  46  App.  Div. 
581.  61  N.  Y.  SuDp.  1040. 

SufBdeney  of  CMiae  for  ^thij.—Qvymaat  v.  L.  8.  A 


134.  136  N.  Y.  Simp.  510;  Junk  ▼.  Moore,  88 
Miae.  551,  151  N.  Y.  Supp.  <S. 

fflupMU  of  dtmilitil. — Leap  v.  Aaaooiated  Operatini 
Co..  140  Aop.  Div,  850,  134  N.  Y.  Supp.  838. 

WimiMau  «r  cbttrt.— Graham  v.  AeUey*  21  App.  Div. 
416, 47  N.  Y.  Supp.  568:  PMple  ex  rel.  Arfken  v.  York.  106     N.  Y.  Supp.  657;  Melnnia  v.  Qai 
App.  DiT.  50a  M  N.  Y.  Supp.  812;  Fineh  v.  Wella.  66     N.  Y.  Supp.  471;  Hauben  v.  Hu 
Mmb.  884.  387,  123  N.  Y.  Supp.  667:  Haywafd  v.  Man-     N.  Y.  Supp.  779. 
lMittaaRy.Oo..58Him383.5N.Y.  8uim.478.  " 

BefavM  li  wllhavt  iafMletl«i.-%arioek  v.  Gar- 
loek.  52  Miao.  647, 105  N.  Y.  Supp.  9. 

Ncctoei  to  ptiMMd;  what  coaalltatoi.— 43eyniour  v. 
L.  &  A  M.  8.  R.  Co.,  12  App.  Div.  300.  42  N.  Y.  Supp. 
98;  SUvarmmi  v.  Barath,  42  App.  Div.  21,  58  N.  Y.  Supp. 
663;  Zafanno  v.  Baird,  80  App.  Div.  144.  80  N.  Y.  Supp. 
510;  MoCann  v.  Brown,  98  App.  Div.  249,  87  N.  Y.  Supp. 
38;  FUbar  Malting  Co.  y.  Brown.  92  App.  Div.  25U  87 
N.  Y.  " 
181 

^1 


Supp.  979;  Harria  v.  Reiohenbaob,  150  App.  Div.  380, 184 
N.  Y.  Supp.  657;  Melnnia  v.  Gardiner,  26  Miac.  487,  57 
.- _  ^^  4  M.  R.  Co.,  161 

ObBMiiSTto  Ma]r.---MoHugh  v.  Met.  St  Ry.  Co..  51 
Mjap.  588.  101  N.  Y.  Supp.  95. 

EBbtt  oi  Mmee  6f  notlee  of  frial.— Mladinich  v. 
livingaton,  J12  App^Div.  181. 98  N._Y.  Supp.  46^oher  r. 


VacatlBC  afttoehmeiit.— Young  v.  Fowler.   tS  Hun 

179,  25  N.  Y.  Supp.  875. 
munlsaal   gTaii(6d.-^Manning    ▼.    Wambold.    146 

App.  Div.  318,  130  N.  Y.  SunpToilS;  Hania  v.  Reiohen- 
upp.  722;  Toher  v.  Loonmvar     baeh,  150  App.  Div.  220, 134  M .  Y.  Supp.  657;  Pooinnaa  v. 
Realty  Co.,  184  App.  Div.  870,  108  N.  Y.  Supp.  667;     Amerioan  Sugar  Refining  Co.,  74  Miao.  407,  132  N.  Y. 
MoCftrdeU  v.  Met.  Street  Ry.  Co.,  124  App.  Div.  528, 108     Suop.  395. 

N.  Y.  Supp.  990:  MoOrath  v.  Murtha  A  Schmohl  Co.,  DfamlMal  dMtod.— United  Sutea  FideUty  ft  Guar- 
128  App.  Div.  278,  112  N.  Y.  Supp.  679:  Kachel  v.  Stuta,  anty  Co.  v.  Whitman,  138  App.  Div.  275,  122  N.  Y.  Supp. 
188  App.  Div.  199,  120  N.  Y.  Sopp.  588;  Finn  v.  Seoteh  882;  Leap  v.  Aasooiated  Oporathig  Co.,  149  App.  Div. 
Union  ft  Nat.  Ina.  Co.,  137  App.  Div.  60,  122  N.  Y.  850,  134  N.  Y.  Supp.  883:  Biyon  v.  Safir,  140  App.  Dir. 
Sopp.  37;  Armatrong  v.  Star  Co.,  154  App.  Div.  820,  138  906, 133  N.  Y.  Supp.  792;  Dome  v.  Southern  Railway  Co.. 
N.  Y.  Bapp.  959;  Tuttle  v.  Dubuque  Fue  ft  Marina  Ina.  152  App.  Div.  134.  136  N.  Y.  Supp.  510. 
Co.,  155  App.  Div.  802,  140  N.  Y.  Supp.  930:  larael  v.  Order  app«aalll6.--Jamea  v.  Shea.  28  Hun  74. 
Voight.  12  Miao.  206,  34  N.  Y.  Supp.  28;  Wataon  v.         Costa.— Bowery  Bank  of  New  York  v.  Hart,    148 

App.  Div.  887,  133  N.  Y.  Supp.  1119. 

78 


CIVIL  PRACTICE  ACT 


1S4.  Plug  of  tl 

ISe.  PUoa  oi  trill  of  ■• 
I8B.  Finos  of  (rial  if  pr 


re  of  pUce  of  trial. 


§  182.  Place  of  trial  at  residence. 

An  action  in  ihe  BUpreme  court  not  specified  in  the  two  following  eectJons  must  be  tried 
in  the  county  in  which  one  of  the  parties  resided  at  the  UHnmencement  thereof.  If  neither 
of  the  parties  then  redded  in  the  state  it  may  be  tried  in  any  county  which  the  plaintiff 

dedguatea  for  that  purpose  in  the  title  of  the  complaint, 

DerlvalloiL.     <  .   .                                 tit^out  cbangeof  Milk  A  Gibb  t.  Btuin.  119  App.  Div.  330,  IM  N.  Y. 

«ul,i.t»n.-e.    .,iiv.r..,.r,    r.  i  ■  .   i               ....    of  piDC..  I   126.  Sum.  iSO. 

RvlL'ti'Fii'i- 1..  '-.).i,r J-.'              .  .becaimoroode  bUraad  conoratbHi^Kulnek  v,  Ckiusnt.  3&  App. 

dv.  proc..  i  6(U      CoiJi'  .iv,  i>™  ..  !  'i-Za  traafeiTcd  to  Div.  IB*.  H  N.  Y.  Bupp,  773;  Poland  y.  Dnltecl  Tnodon 

nal  property  Ibk,  u  t  63H,  IbtKcl  Co^  SB  App.  Di*.  3S1.  Sfi  N.  V.  Bupp.  7,  afld.,  177  N.  Y. 

Ouuite   of  Tcnue.— Lj'DD   v     I  vm.   30  Bun   4iS:  S£7:  Policy  v.  Lehich  Valley  RulToad  Co..  138  App.  IKt. 

TalmadEB  v.  TUrd  N'at.  Bank,  Ul   N    Y.  631;  Lua  v.  630,  122  N.  Y.  8iuip.  708. 

Bochlowitt,  77  App.  Div.  17t.  7S  N    'i    Supp.  1072;  Hat!  nuultWT  >eCluu.— Robiuoa  v.  0«an  Staan  NaT. 

v.Oilman.  ;TApp.  Div.  404,  7UN.\   -<ipp.30T;Buikev.  Co..  112  N.  T.3I5:  HausmaiuiT.  Moore,  7  App.  Dh'.4W, 

Frsnkel.  S7  App.  Div.  10,  80  K.  V.  -  j  p.  031;  Jacoba  v.  39  N.  ¥.  Supp.  1080;  Andanou  V.  Nmmhi  EImHw  S.  R. 

Callan.  143  App.  Div.  B27,  12S  N   "i         .ip.29G;GDidfed«  Co.,  138  App.  Div.  Slfl,  133  N.  Y.  Sudd.  S74:  Oad  Bo<k 

T.  GrecHberB,  180  App.  Div.  1»4.  1    -  '3.  Y.  Smx>.  681;  Ugjit  &  Powm  Co.  v.  Kishtmyw,  IGOJ&n.  IXv.OOJ,  Uft 

Block  V.  Baron  CoftfCa..  IW  Mi..       ;    !88  N.  f .  Bupp.  N.  Y.  Bupli.  725;  Van  AMm  t.  Burt,  IH  Mfk  Dtr.  81. 

603;  Wbilchmd  Brolbcn  v.  Duli,n.  ■■■>  Mite.  208.  IX  135N.  Y.Supp.  77e;KaufmanT.Kaiifaiaii.  IKlAni.Div. 

N.  Y.  Supp.  414;  Sbcpordv.  Squir.. :"  HunSOS,  28N.  Y.  100,  136  N.  Yi  8upp.  6S2;  VseUonno  V.  Uoioa  I&.  Co., 

Supp.  21S.  183  App.  Div.  676,  171  N.  Y.  Bupp.  6. 

(MallScd  br  code  cIt.  proc.,  {  >87.— KetlDu  ±  Bona  Acdon  lot  ntnotal  InJoilM,— Lac»a  v.  Cbtlat^ 

v.  Baibnr  A  Co..  100  Miw.  207.  174  N.  T.  Bupp.  438.  Fibre  Milk,  136  App.  Div.  731,  110  N.  Y.  Supp.  «06: 

Amendment  ur  complaint.— ^'llIban  v.  QuitUwr.  Bialop  v.  Taafl*.  141  Ann.  Div.  40. 125  N.  Y.  Bupp.  014: 

154  App.  Div.  322,  13S  N.  Y.  Supp.  ItMB.  Solben  v.  Ft.  Onnce  Conrt.  Co.,  142  N.  ¥.  Supp.  238. 

^. — 1.._. ._.,    _. !»,— Jacob*   *.  Scv&on  cH«d.— Pennioiao  v.  Fuller  A  Warren  Co, 

•.206.  133  N.  Y.  442;  Berben  v.  Griffith.  2  App.  Div,  660.  37 

„  103  App,  Div.  N.  Y.  Bupp.  1008;  Ztimei  v.  RatferW,  IS  App.  IXv,  3»T- 

,  02  N.  Y.  Supp.  OM;  Hiikp  v.  1  i.affe,  141  App.  Div.  4eN.  Y.  &ipp.  346;  Bhimanl  A  MoneLamboCo.v.BiDT 

125N.Y.Supp.614;D™aer  v.M.janlilaTnatCo.,  lai«h.  27  App.  Div.  09,  SON.  Y.S™.  ir'  "                ~ 


„ .janlilaTnatCo.,     lai«h.  27  App.  Div.  09,  SON.  Y.S™.  136;  Bpeare  ..  . 

i3Miso.  1S,102N.  Y.  Supp.  SCg.sflil  .  118 App.  Div.  001.     Laundty  MacbinEry  Co.,44  App.  Inv.SBO.  BON.  Y.Bu 
-"  "    "    "  ■■~^;  Aficn  V.  Mrt  t.miok,  110  Miao.      1080|Bylvt«terv.  Lewia,  66  App.  Div.47a07  N.  Y.Bu 

nfljBiuder  V.  Motropolitan  B.  Co..  OB  App.  Dhr.  381, 


Qizider  V.  M* _ — ,. ^  — ,-,__,.  — . . — .  .  _ 

Bupp.  54;  Hall  v.  Gitoan.  77  App.  Kv.  404. 7»  N.  Y. 
__„.^;  Buley  V.  Mutual  BaerraTund  Ltfa  Aml.  28 

,  101     Muo.370,SeN.Y.8u(m.  812;MalM<uB»Bk      

Div.     32  Hiae.  003. 07  N.  Y.  ftipp.  320.  aUd..  67  A| 

OON.Y.Supp. "      '        "  "■  ■  - 

I  Co.     Co..  38  Hud  61 


OON.Y.Supp.  1143:Bowl«v.SiaDe,  WaiotonAO.iR. 


§  183.  Place  of  trial  of  real  property  action. 

Each  of  the  following  actions  m  the  supreme  court  must  be  tried  in  tJie  county  in  which 
the  subject  of  the  action  or  some  part  thereof  is  dtuated: 

1.  An  action  of  ejectment; 

2.  For  the  partition  of  real  property; 

3.  For  dower; 

4.  To  foreclose  a  mortgage  upon  real  property,  or  upon  a  chattel  real ; 

5.  To  compel  the  determination  of  a  claim  to  real  property; 

6.  For  waste; 

7.  For  a  nuisance; 

8.  To  procure  a  jut^ent  directing  a  conveyance  of  real  property; 

9.  Every  other  action  to  recover  or  to  procure  a  judgment  establishing,  determining, 
defining,  forfeiting,  annulling  or  otherwise  affecting  an  estate,  right,  title,  lien  or  other 
interest  in  real  property  or  a  chattel  real. 

DtstraUon^^^oda  dr.  pros..  |  082.  without  chance.  37  N.  Y.  Supp.  1098;  CaamowAy  v.  City  (tf  Boehaatar, 

gi«pttheoDiiaJoaof  lanMotamxMUDoeoeMary.    1082  66  App.  Div.  3S8,  00  N.  Y.  Supp.  931,  iffd.,  ISO  N.  Y. 

oricinalb'  aubitituUd  lor  «da  of  proc..  |  1Z3.  549;  E&ton  v.  Hall.  78  App.  Div.  $43,  70  N.  Y.  Bupp.  SST; 

imromtlmi  and  •Act.— HawfcioB  v.  Pelham  Blec  People  v.  Qtv  of  ^laouB,  128  App.  Div.  702. 113  N.  Y. 

Co..  168  N.  Y.  417:  HertMrt  *.  Gitffitb,  3  App.  Div.  600.  Bupp.  707;  WUmImmI  Biothai*  r.  Dolao.  00  MIm.  20S. 
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UM  N.  T.  8app.  414;  CkMrmaa  t.  Sooth  Boston  Iron  Co..     Chanpell.  135  App.  Div.  127. 109  N.  Y.  Bupp.  648,  affd.. 
71.  198  N.  Y.  663;  Blrmiagluun  ▼.  Squirai,   189  App.  Div.  1. 


I^MAtton  Qi  rad  praacrlF  m.  determining  venu«.—  128  N.  Y.  Sopp.  906;  Rothlein  r.  Hewett.  29  Mln.  664. 61 

Gould  ▼.  Bennett.  50  N.  Y.  124;  Aeker  y.  Lelend.  96  N.  Y.  N.  Y.  Bupp.  97;  Wyatt  ▼.  Brooks,  42  Hun  502;  Freemen  ▼. 

883;  Harmon  v.  Yen  Neea,  56  App.  Div.  160.  67  N.  Y.  Thompeon,  50  Hun  840,  3  N.  Y.  Bupp.  98;  Bhennan 

Sopp,  561;  HaU  v.  Oilmen,  No.  2,  77  Add.  IMt.  464.  79  ▼.  Aifirondeok  B.  Co..  92  Hun  39.  86  N.  Y.  Bupp. 

N.  Y.  Bupp.  307;  North  Shore  InduetrielCo.  ▼.  Raadell.  692. 

lOB  App.Dt9,  232,  95  N.  Y.  Supp.  758:  Neeeeu  Hotel  Co.  Aetlons  not  Altoeted.— Crasin  v.  LoveU.  88  N.  Y. 

▼.  Baraett.  164  App.  Div.  208,  149  N.  Y.  Supp.  645;  258:  Roche  v.  Mervin,  92  N.  Y.  398;  Smpeon  v.  Slmpeoa. 

Manhattan  Railway  Co.  v.  FaneU.  180  App.  Kv.  200.  41  App.  Div.  449,  68  N.  Y.  Supp.  882;  Bvlyester  ▼.  Lewie, 

167  N.  Y.  Simp.  526;  Smith  ▼.  Van  Veshten,  184  App.  55  App.  Div.  470,  67  N.  Y.  Supp.  176;  Meier  v.  Rebatock; 

DiT.  813;  Kniokerboeker  L.  Ine.  Co.  y.  Claik.  22  Hun  506;  68  App.  Div.  481, 78  N.  Y.  Supp.  817;  Cohen  v.  Congrefa- 

Keerr  ▼.  Bartlett,  47  Hun  245;  Btnll  v.  Norton,  161  N.  Y.  tion  Shearith  larael,  85  App.  Div.  65. 82  N.  Y.  Bupp.  918. 

Bupp.  337.  Bamea  v.  Bamhart,  102  App.  Div.  424.  92  N.  Y.  Supp, 

•^Subject  of  th%  acttoii  **  located  In  two  caun-  459;  Nims  v.  Merritt,  29  Mue.  58,  60  N.  Y.  Supp.  649. 


.— FairehUd  v.  Union  Ferry  Co.  (1921),  117  Mieo.     efld.,  45  App.  Div.  631, 61  N.  Y.  Supp.  1143;  Rathbunlv. 
470.  Biowneli,  43  Mieo.  307.  88  N.  Y.  Supp.  833;  HonV 


Actfnn  for  inlorles  to  real  catato.— Bnrt>ane  v.  Maok,58Hun463,6N.Y.  Bupp.  301;  Becker  v.  Town  of 

Pennrivania  RTr.  Co.,  206  N.  Y.  431.  436.  Cherry  Creek,  70  Hun  6,  24  NT  Y.  Bupp.  19. 

re  real  property  wltliOQt  atate.— Biiabane  v.  Mortnace.— Yatea  County  Nat.  Bank  v.  Blaka,  48 

ivania  R.  R.  Co..  205  N.  Y.  531;  Jaoobua  v.  Col-  Hun  1^.                                                                       -^ 


gate.  217  N.  Y.  235:  Mead  v.Brodmer.  82  App.  Div.  48a  Holtanee.— litohfiekl    v.    International    Paper   Co., 

81 N.  Y.  Bupp.  594;  House  v.  Lockwood,  40  Hun  532.  41  App.  EHv.  446,  58  N.  Y.  Supp.  856;  Home  v.  City  of 

Actfens  witliln  scope  of  seetien.— Iron  Nat.  Bank  Buffak).  49  Hun  76.  1  N.  Y.  Bupp.  801. 

V.  Dolce.  46  App.  Div.  i27, 61  N.  Y.  Bupp.  680:  Tomer  v.  UnlawfWiy  eaitinc  tlBikcr.^Johneon  v.  Millard 

Walker.  70  App.  Div.  306.  75  N.  Y.  Bupp.  260;  Chappell  v.  (1921) .  199  App.  Div.  73.  190  N.  Y.  Supp.  865. 


§  184.  Place  of  trial  where  cause  of  action  arose. 

An  action  in  the  supreme  court  for  any  of  the  foUowing  causes  must  be  tried  in  the  county 
where  the  cause  of  action  or  some  part  thereof  arose: 

1.  To  recover  a  penalty  or  forfeiture  imposed  by  statute,  except  that  where  the  offense 
for  which  it  was  imposed  was  committed  on  a  lake,  river  or  other  stream  of  water  situated 
in  two  or  more  counties,  the  action  may  be  tried  in  any  coimty  bordering  on  the  lake,  river 
or  stream  and  opposite  the  place  where  the  offense  was  committed;  but  in  an  action  where 
the  people  of  the  state  are  a  party  to  recover  a  penalty  for  trespass  upon  the  lands  of  the 
forest  preserve,  the  action  may  be  tried  in  a  county  adjoining  the  county  where  the  cause 
of  action  arose; 

2.  Against  a  public  officer  or  a  person  specially  appointed  to  execute  his  duties  for  an 
act  done  by  virtue  of  his  office  or  for  an  omission  to  perform  a  duty  incident  to  his  office; 
or  against  a  person  who,  by  the  command  or  in  the  aid  of  a  public  officer,  has  done  any- 
thing touching  his  duties; 

3.  To  recover  a  chattel  distruned,  or  damages  for  dbtraining  a  chattel. 

Berlmtloii.— Code  eiv.  proe.,  i  963*  aa  am.  by  L.  1877,  Mise.  241, 88  N.  Y.  Supp.  988;  Leonaid  v.  Ehrioh,  40  Hun 
eh.  4ie,  Lw  1890,  oh.  179.  without  ohanse.  For  leferenoe  to  460;  People  v.  Piatt,  46  Hun  894;  People  v.  Couchtvy,  58 
"auprame  court"  see  code  dv.  pioc,  |  991.    |  988  origi-     Hun  245.  12  N.  Y.  Bupp.  259.  affd..  125  N.  Y.  723. 


R.  B.  pi.  8,  eh.  6.  tit.  2,  f  14.  aa  am.  by  L.  1843.  <sh.  aoi;     mv.  418,  74  M.  Y.  tfupp.  1000;  tknowiea  v.  i;ity 
B.  8.,  pi.  8,  di.  8.  tit.  6,  |  9.  York,  71  App.  Div.  410,  75  N.  Y.  Bupp.  725;  F 

la  KQiMral.— -3ybraater  v.  Lewia,  55  App.  Div.  470,  67     Leaxy.  114  App. 


>ngi-  nun  245,  I'd  M.  Y.  Bupp.  ZOD.  asd.,  \'d6  JM.  X.  7Zd. 

nal&  raviaed  from  code  of  proc.,  i  123,  aubd.  4,  and  1 124;  Against  pobUe  •!&•«• — ^Murphy  v.  Oallam,  60  App. 

"              ■    "    201;  Div.  418,  74  N.  Y.  Bupp.  1009;  Knowlea  V.  City  of  New 

York,  71  App.  Div.  410,  75  N.  Y.  Bupp.  725;  Phifipa  v. 

»,  67  Leaxy,  114  App.  Div.  871. 100  N.  Y.  Bupp.  200;  BxooSdvn 

N.  Y.  Bupp.  176:  ElHa  v.  Baker,  62  App.  Div.  642,  71  Boroufh  Oaa  Go.  v.  Public  Service  Commo  175  App.  Div. 

N.  Y.  Buno.  88;  Brecht  v.  Jagger.  172  App.  Div.  880.  158  684.  161  N.  Y.  Supp.  169;  Metropolitan  ByHnoduofts 

N.  Y.  Supp.  1017;  Aokennan  v.  Delude,  29  Hun  137.  Co.,  Inc..  v.  Van  Name,  176  App.  Div.  545,  1(»  N.  Y. 

Tmaaiif  or  foifeltan.— Veeder  v.  Baker.  83  N.  Y.  Supp.  592;  Lawton  v.  Farrell,  178  App.  Dtv.  376,  164 

166;  Ithaca  Fue  Dept.  v.  Beecher,  99  N.  Y.  429;  Lyman  N.  Y.  Bupp.  888.  affd.,  221  N.  Y.  654;  Hudaon  County 

V.  Gnunmerey  Club,  28  App.  Div.  30. 50  N.  Y.  Bupp.  1004;  Conaumers'  Brewing  Co.  v.  Odell,  190  App.  Div.  866, 181 

Ben  V.  Niewahner.  54  App.  Div.  530, 66  N.  Y.  Supp.  1096;  N.  Y.  Supp.  62;  People  ex  vel.  Shook  v.  Kilbum.  28  Miae. 

Waner  v.  Pafaner.  66  App.  Div.  127,  72  N.  Y.  Supp.  708;  679, 59  N.  Y.  Bupp.  1062;  Packard  v.  Heaterberg,  48  Miae. 

Hirtofainaon'v.  Young,  80  App.  Div.  246.  80  N.  Y.  Supp.  30,  96  N.  Y.  Bupp.  72;  Taylor  v.  Attrill.  31  Hun  132; 

259;  Bell  v.  PolynMrq.  99  App.  Div.  303.  90  N.  Y.  Bupp.  McConihe  v.  Palmer.  76  Hun  116.  27  N.  Y.  Bupp.  882; 

920;  State  Board  of  Pharmiu^  v.  Rhinehardt,  116  App.  Polmanteer  v.  Badeau.  157  N.  Y.  Supp.  915;  Limina  v. 

Div.  496.  101  N.  Y.  Supp.  769;  Mendoaa  v.  Roae.  44  Smith  (1922).  199  App.  Div.  912. 

§  185.  Place  of  trial  of  issue  triable  by  court 

In  an  action  in  the  supreme  court  an  issue  of  law,  or  an  issue  of  fact  triable  by  the  court 
without  a  juiy,  may  be  tried,  in  the  discretion  of  the  court  or  upon  stipulation  by  the  parties, 
at  a  special  tenn  in  any  county  within  the  judicial  district  embracing  the  eounty  wherdn 
the  action  is  triable,  but  after  the  trial,  the  decision  and  all  other  papers  relating  to  the 
trial  must  be  filed,  and  the  judgment  rendered  must  be  entered,  in  Uie  last  named  county. 

DcrlffttfMi. — Code  civ.  proo..  f  990.  aa  am.  by  L.  1879.  "court**  oauae  the  court,  in  ita  diaoretion.  may  aend  the 

eh.    542,  L.  1918.  eh.  446.    The  limitation  in  |  990.  re-  oauae  to  any  county  in  the  diatxict  for  txial  or  the  partiea 

Btrietins  the  i^pttoation  of  aeotion  to  eaaoo  where  no  may  atipulate  for  auoh  trial. 

epeeial  terma  duionot  from  trial  terma  are  appointed*  haa  AoMmliiient  of  1911. — Armatrong  v.  Corcoran.  166 

been  removed  and  the  aection  broadened  ao  that  in  any  An>.  Div.  583.  152  N.  Y.  Supp.  65. 

§  186.  Place  of  trial  if  proper  county  not  designated. 

In  an  action  in  the  supreme  court,  notwithstanding  that  the  county  designated  in  the 
complaint  as  the  place  of  trial  is  not  the  proper  county,  t^e  action  may  be  tried  therein 
unless  the  place  of  trial  is  changed  to  the  proper  county  upon  the  demand  of  the  defendant, 
followed  by  the  consent  of  the  plaintiff  or  the  order  of  the  court. 
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viUmul  shun:  App.  Div.  SIl,  40  N.  Y.  Bupp.  lUI.  affd..  IM  N.  V.  SM- 

, . Remin«tOB*8b«Tii»iiCo.T.  Ni»«»ni  Bmk,  M  Al>p.  Dl». 

■Dembiu  T.  Oiua«  Coiuty  TncUoD  358.  M  N.  Y.  aDpp..3W;  Hudno  CouDty  C 

l47  App.piv.S83,  IMN.Y,  Supp.  593,         ^^  Brewing  Co.  ».  C  '  " "      


N.  Y.  3up|i.  191. 


r.  Bbddoa.  i3  Mix 


§  187.  Change  of  place  of  trial. 

The  court,  by  order,  may  change  the  place  of  trial  of  aa  action  in  the  supreme  court  in 
either  of  the  following  cases: 

1.  Where  the  county  deuigOAted  for  that  purpose  ia  the  ocHnplaint  is  not  the  proper 
county; 

2.  Where  there  is  reason  to  beUeve  that  au  impartial  trial  cannot  be  had  in  the  proper 
oounty;  or 

3.  Where  Uie  convenience  of  material  witiieeseB  and  the  ends  of  juatice  will  be  promoted  by 
the  change. 


DfiliatloD.— Code  • 
Tlie  lut  HDUnce  oi  ni 


>nsiriatly  reviaad  fr 


p.  lAT.  ISB.  luu  rJ.  Y.  Supn.  M9; 
App.  Div.  3«e,_^I01  N.  Y.  Sum. 


I  procaodiogi  fo 


Uldng  eSeol 

Ponrer  of  oupreme  couri.  [i>  c-nmiie  put's  oi  inm,  i. .  i-  . 

Itsa. 

I>  nneTBl. — Binoingham  Iron  Foundiy  v,  HalBsl 
43  N.V  224;  GouldTTfienMU,  59  N.  Y.  124:  Lymu. 
Qranicrcy  Club.  28  Ami,  Div,  30,  50  N,  Y,  9upp,  IOC 
Hwn  V.  B~dlev.  55  App,  Div.  209,  66  N.  Y.  Supp.  81 
Fbillipa  v.  Tietjen.  lOB  App,  Div.  9,  S5  N,  Y.  Supp.  4( 
Mkcdonald  v.  Maodonald,  14  Hun  498:  Oorman  v.  Sou 
BoatoD  Iron  Co,,  32  Hiin  71;  Wyatt  v.  BroolcB,  42  Hi 
503:  Paheny  v.  Schuyler  Tow  Bout  Line,  43  Hun  iH 
81io|«rd  V,  Squire,  71)  Hun  593,  28  N.  Y,  Supp,  218. 

■conlremeata  on  moHoa. — ^Riisngtrom  v.  Wear. 
App,  Dir,  100,  38  N,  Y,  Supp,  1030:  While  v.  Hall, 
^>p.  Div,  618,  40  K.  V,  Supp.  945;  Hay«  " 
Apo.  Div.  115.  49  N.  Y,  Supp,  220;  Sinnit 
ViObv  Anioullural  Sue,,  27  App.  Div.  318,  G 
IMTBalCiUm  Refrinraliui  i  atoragc  Co.  v.  DBtoe,  67 
App.  Div.  341.  73  N,  Y,  Supp,  772;  Larkin  v.  Wawon 
Wmoo  Co,,  OS  App.  Div.  86.  74  N.  Y.  Supp.  73:  Kalb- 
flonh  V.  lUder.  120  App.  "'  -—  -"'  "  ''  " 
Climar  Itoad  MschioeCii 

ajMiB^ai.  57  N,Y,  Si^ 

im'zVN'Vrsup 

AndaVlla.-~I.yninn  v,  Corey.  &  App,  Div,  623.  51 
N.  Y,  SGpn.  ll44;achmnT,  Robbina,  59  App.  Div,  3:!!i 
08  N.  Y,  Supp.  1001;  Randenou  v.  White  Sur  TairiuK 
Co..  26  M™.  305,  59  N.  Y.  Supp,  1004;  Hum  v.  Olm- 
■tead.  55  Miie,  604,  105  N,  Y,  Supp.  1091;  Churin  v. 
Ovsiin.  73  Hnn  514,  25  N.  Y,  Supp,  627:  Fitigerald  v. 
Payn,  78  Hun  38, 38  N.  Y.  Supp.  10.^;  McPhiiJ  v.  RidouL. 
S3  Hun  446.  31  N,  Y,  fiupp.  S34;  Carvrl  Court  R«lty 
Co,  V.  Janai  11921].  IMS  App.  Div,  662,  1S6  N,  Y,  Supp. 

LsebM. — AaMU  Collecting  Co,  V,  Equitable  Tniat  Co., 
168  App.  Div.  145.  153  N.  Y.  Supp.  109;  Rodie  v.  Vernon. 
22  Misc.  409.  49  N.  V.  Supp.  178;  Hoffman  v.  Sparbne,  12 
Hun  83:  Becker  v.  Town  ol  Cherry  Creek,  77  Hun  11,  2S 
N.  Y.  Supp.  279;  Giuu  v.  Edison  Electric  Illuminating 
Co„  79  Hun  409,  39  N.  Y.  Supp.  816. 

OMiCHted  condlHon  oT  ealendan  cmuMcred. — 
Blink  V.  Home  Ins.  Co..  3  App.  Diy.  123,  37  N,  Y.  Bupp. 
628:  McCreadv  v.  Haighl,  22  App,  Div,  632.  48  N.  V. 
Bupp.  39;  Kavnawiih  v.  Mercantile  Trutt  Co,,  94  App. 
Div,  575,  88  N.  Y,  Supp,  113;  Tuthll!  v.  L.  1,  R.  Co,,  75 


p,  795 :  Taykir  v.  Jaeoba.  IflS 


>„  187  ApfL 


PbCHuiCapCo.,  US. 

Shall  T,  Rownberi,  ' 
892;   Jaeobaon   v. 

App,  Div.  3S1,  lOBI     __,___. 

App.  Div.  36a  153  N.  Y.  Supp.  778;  Cole  . .  - 
dent  a  GuanDtae  Cerporatlm.  17ft  Aim,  Div. 
N.  Y.  Suin.  »B1:  3h^ell  v.  Miller  TncSer  Co, 
DlT.  880.  m  N.  Y.  Bupp.  383, 

ImpmtUbI  MbL— Lwit  V,  Ryder.  47  App,  Div.  415, 
82  N.  Y,  Supp,  400:  Tuomey  v.  Kinnford,  Ss  App,  Div. 
ISO,  74  H.  T.  Supp.  13;  Wejant  v.  Rockland  I^  Tn 
Rock  Co..  74  AH).  Div,  24,  76  N.  Y.  Supp.  699;  Jaeob 
ToiraoIOyatar  Bay.  119  App.  Div,  503,  104  N,  Y,  Sup 
275;  Noonan  v.  Luthei.  liS  App,  Div,  673,  112  N.  '.. 
Supp.  893:  Bamea  r.  Roonvelt.  164  App.  Div.  540,  14V 
N.  Y,  Supp.  201:  People  v.  Diamond.  38 Misc.  71,  72  N.  Y. 
Bupp.  179;  Banw  v.  RooMvelt.  87  Miae.  55.  14fi  N.  Y. 


..  291. 

eir,   5      Ap^"f"  566^*37  N. 

all.  8  Brae.  Co..  S  App.  Div.  555.  M  N.  Y,  Supi 

,o.  25  >unn  T.  Moorv.  7  App.  Div.  459,  39  N,  i 

iridge  Adiiance.  P^itt  ik  Co.  v.  Coon.  15  App.  Dii 


,  QiWtfa,  a 


>.  1066i 


N.  Y. 


tupp.  goo 

5,  71  N.  1 


.  Ptatt  ik  Co.  V.  Coon.  15  App.  Dii.  92,  A  N.  T, 

Supp.  38SrNavntil  r,  BcAm.  38  App.  Div.  460,  SO  N,  Y. 
Supp.  235:  Soydsl  T.  Mack.  35  App.  Div.  97.  £4  N.  T. 
Supp.  A34;  lo<*l  r.  Stoddan).  tS  App.  Dir.  S39.  54  N,  Y. 
Son).  BUi  Onafamit  r.  Rave,  39  App.  Div.  413,  S7  N.  Y. 
Sopp.  334:  Rfaodea  r.  WliMler.  48  App,  Div,  361,  63  N.  T. 
Sapp.  ITT;  Rodd  v.  BUeber.  53  App.  Div.  638;  66  N.  Y. 
Stnp.  lOBS:  TbompaaBT.  MaekhiiHin.  57  App.  Div.  328. 87 
N.  ¥.  Bupp.  IIOS;  Rc^ntg  r.  Uuniiic,  60  App,  Div.  Bl. 
uikdna  v.  Haaford,  81  App,  Dir, 
nah  V,  Fitb,  61  App.  Div.  173,  70 
iDurmi  V,  Kria  R,  Co.,  02  Asp. 
p.  70:  Bparka  r.'  Unitwl  Tne«uw 
73  N.  V,  Supp.  108:  Brown  t. 
17,  73  N.  Y,  Supp,  687;  Balhloa 
Drue  Oo.  V.  Defoe,  07  App,  Div.  341,  73  N.  Y.  Bupp. 
. .  2;  Larkin  r.  Wataon  Wagim  Co.,  6S  App,  Div,  80,  47 
N.  Y.  Supp.  73;  Lue  v.  BocMnriti,  77  App.  Div,  171. 
7S  N.  Y.  Sjpp.  W2:  Hurley  ».  Robwte,  117  App.  Div. 
837.  103  N.  Y.  Supp.  063;  IJHty  t.  Sidlina,  119  App.  DiT. 
M6,  1MN,T,  Supp.  177;  Snyder  Co.  v.  Smith,  194  App. 
Div.  413,  IW  N,  f .  aapp.  993;  PlnkiM  v.  United  ClodTS 
SiM  Co.,  134  App.  DlT.  53S,  168  N.  Y.  Bupp.  039;  Lud- 
low T.  Socle  PapM  Cd,,  ISa  App.  Div,  001,  110  N.  Y. 
aons.  IWS;  D«Da«r  v.  Orewan.  133  App.  Dtv.  700,  118 
•  .  230:  Neeley  v.  Erie  R.  H,  Co.,  134  App-  Div, 


in  566,  2 


a  In  Impnper  mmntf. — Lorat 


,3  N.  Y.  Sup 


k  Aledaiek  Co.  < 

tf.Y.8upp.52Z:Santai_ 
~   "   ■■ — >,  786:  Bndy  v 


N.  Y,  e 


-,  Hmthc 

•n  v.Trimbte,  63  App.  Div,  413.  71 

',  Hocan,  117  App,  Div.  8HS, 

Y.  Supp.  962;  Cronin  v.  MauhtttBu  Traiurit  Co.. 

a  Div,  543.  108  N.  Y,  Supp,  963;  Rubel  v,  Cenlrfll 
,  of  New  Jersey,  171  App,  Div.  456,  159  N.  V. 
Supp.  1094;  General  Baking  Co.  v.  Duuell.  TSl  App,  Di> 


103  N,  Y,  i 
134  App.  Di 
R,  R.  Co,  0 


_..,  170  N.  Y.  ._.,.  .._,  .  _ 

App,  Div,  184,  IT8  N,  Y.  Bupp,  581;  Hi 
" ■  Brrwins  Co.  v.  OdeU  190  App. 

p.  62;   Van  Dyke  v.   MeOuarie. 

Lidiewood  Ice  C< 


)uade,  18  Hiir 
>  App.  DiV,   7 


TSl,  119  N.  Y.  Supp,  963:  StiMHio  v.  Klai,  130  An,  DIt, 
01,  130  K,  Y.  Supn,  897;  Bn^  v.  Weed  i  Co,,  iST  App. 
Div,  754,  122N.Y,  Supp,  635;  lAdewv.SlHfh,  137  App, 
Div.  giO,  111  N.  T.  Supp.  949:  Beldea  v,  Schapicn,  1& 
Ap^  Div.  eta,  123  N,  Y.  Svpp,  &3;  Km  v.  New  Voifc 
Antral  R.  R.  Co,,  190  App,  Div,  37,  170  K.  Y.  Supp.  310; 
Saaflr  T.  Shutta,  190  App.  Div.  518.  17S  N,  Y,  Supp.  501. 
Rogen  V.  B«av«  Oo„  190  App,  Div,  815;  181  N,  Y; 
^ipp.  38:  Kelkwc  A  Soaa  v.  Barber  A  Co..  108  Misc.  2V7. 
174  N.  Y.  Sapp,  433:  Johuoo  v.  MiUud  (1921).  190 

,  1059^     App.  Div,  73,  160  N.  Y.  Supp.  865;  Whedon  v.  Dut»nt 

p.  506;     (1932).  199  App.  Div.  907. 

i35.  69  Fbaa  ft  ewilHiW.— Stud*aker  Brothsa,  Co,  v. 
■ ■■      "      -■"App,Div,308,ia5N,T. 

- -Supji.^ .. 

i  An>.  DiT.  197.  129  N.  Y.  Suki.  913;  MDlIm  t. 

..,. ,  14f  App.  Div.  441,  129  N,  T.  Supp.  918;  Bot- 

189  toushs  T,  roatar,  145  Aim.  Div.  702. 130  N.^.  E^p.  £30; 
-■--     Deutaeh  t.  I^itoa  CoM  Stonf*  Co..  140  App.  tfiv.  588, 

131   N,  Y.  8«>p.  973:  GifaMltin  t.  FvIIv  Cuapm. 

147  Aw.  Div.  097. 132  N.  Y.  Supp,  553:  Schula  v.  Hodaan 

Vdley  Ttiiinr  Co..  147  App,  Div.  7S3.  139  N,  Y.  Sups. 

337;  Oakin  t,  Maohan.  l^App.  Div.  197.    139  N.  Y. 

Sunt,   1003:  Mauther  v,  HedcM.   ItS  App,  Div.  BSV; 


W.  n.  Y,  a  P,  Twctton  Co,,  1 


art.  23 


VENUE 


§§  18^-190 


Mayw  V.  Madittn,  150  App.  IMt.  510.  135  N.  Y.  Simp.  Const.  Co..  142  N.  Y.  Supp.  228;  Fox  y.  Bwnstein.  158 

510;  Red  HookX.  db  P.  Co..  v.  Rightmyer,  150  App.  Div.  N.  Y.  Supp.  333;  Schen  v.  Haner,  164  N.  Y.  Supp. 

668,  186  N.  Y.  Supp.  725;  KauSnaa  r.  Kanfimui,  162  047. 

App.  Div.  00.  136  N.  Y.  Supp.  504;  Jscizia  v.  Lemml  155  Bods  of  Josttce  mwl  be  sobfOTcd^-^liiUs  v.  Spar- 

Anp.  Div.  807,  130  N.  Y.  Supp.  1084;  Upiphn  v.  iPm/t 

Metliodast  Ck»iMopal  Church  Soe.,  156  App.  Div.  147^40 

N.  Y.  Supp.  1104;  Lewis  v.  Town  of  Bethel,  156  App.  Div.  ^  - 

8M,  140  N.  Y.  Supp.  1041;  Ottknr  v.  Jaekffm  Memorial  Paper  Co.  t.  Northern  New  York  Coal  Co..  118  Miae. 

A.  M.  E.  Zion  Church.  1^7  App.  mv.  222. 141  N.  Y.  Supp.  588. 185  N.  Y.  Supp.  86;  Whedon  v.  Durant  (1022).  100 

616;  Hemenway  v.  Fitsgerald,  150  App.  Div.  748,  144  App.  Div.  001. 

N.  Y.Suiv.  061;  Taylor  v.  Jaoobe,  168  App^  Div.  260. 153  TlraBflltofff    MttftMhr-Spanedda    r.    M«p|ihy.    144 

N.  Y.  Supp.  778;  Rouen  v.  Bhim,  168  App.  Div.  610.  154  App.  Div.  58.  128  N.  Y.  Supp.  884;  Fhiokiar  v.  Haber, 

N.  Y.  Supp.  336;  Cate  v.  Fiak.  175  Ajpp.  Div.  285.  161  144  App.  Div.  65.  128  N.  Y.  Supp.  780;  Vw  Abtine  ▼. 

N.Y.8upp.441;Viertebv.N«wYork,OniarioAWe0tem  Buri.  l&l  App.  Div.  81.  135  N.  Y.  Supp.  770;  Woodland 

By.  Co..  182  App.  Div.  02,  160  N.  Y.  Supp.  407;  Ma»-  Lunber  A  Mi^.  Co.  v.  Bamett.  185  App.  Div.  572,  178 

Arthur  Bzos.  Co.  v.  City  of  New  York,  182  App.  Div.  640,  N.  Y.  Supp.  4. 

160  N.  Y.  Supp.  767;  Welding  v.  Cohoee  Masonio  Temple  CteBge  ft«i»  raral  coantf^-AMete  Colleotini^  Co. 


43  Miae.  116.  88  N.  Y.  Supp.  102;  Hum  v.  Ohnetead.  55     Div.  515.  171  N.  Y.  Supp.  5;  Standard  BuUdinc  Supper 
504.  105  N.  Y.  Supp.  1001:  Brady  v.  Cohen.  57     Co.  v.  Waterman,  164  _N.  Y.  Supp.  673;  CarvdCfeurt 


MiK.  368,'  100  N.'  Y.'  Supp.' 628;  Sanson  v.  Hanaon.  88     Realty  Co.  v.  Jonas  (1021),  105  App.  Div.  662, 186  N.  Y. 
Miae.  244,  151  N.  Y.  Supp.  861;  MaoArthur  Bros.  Co.  v.     Supp.  802. 


).  407. 

'Hgin  V. 

137' 

Bowles  V.  R.  &  O.  R.  Ck)..  38  Hun  507;  Blake  v.  Everman,* 


WalTCl'.— Schaaf  v.  Dennlston.  121  App.  Div.  504,  106 
N.  Y.  Supp.  168;  Northway  Holding  0>.  v.  Parker,  114 
Misc.  57,  186  N.  Y.  Supp.  581. 

SUpnlatlon  to  ehAiife  plaee  of  trial  binding  at  to 


56  Hun  453.  10  N.  Y.  Supp.  74;  Galligan  v.  Homthal.  71  rabseqaent  trials.— DeOrasse  Paper  Co.  v.  Northern 

Hun  18.  24  N.  Y.  Supp.  632:  Ackerman  v.  Herrick,  71  New  York  Coal  Co.  (1021),  106  App.  Div.  710, 188  N.  Y. 

Hun  lOa  24  N.  Y.  Supp.  606;  Osbom  v.  Stephens.  74  Hun  Supp.  260. 

01.  26  N.  Y.  Supp.  160;  Dunham  v.  Parmenter,  74  Hun  Derendant   prominent  and  saccessfal  bnalneas 

550,  26  N.  Y.  Supp.  662.  affd..  148  N.  Y.  382;  Bushnell  v.  man.— DeOrasse  Paper  Co.   v.   Northern   New  York 

Durant.  83  Hun  32,  31 N.  Y.  Supp.  608;  Zemer  v.  Dexter,  Coal  Co.  (1021),  106  App.  Div.  710.  188  N.  Y.  Supp. 

02  Hun  105,  36  N.  Y.  Supp.  500;  Solbers  v.  Ft.  Orange  260. 

§  188.  Effect  of  change  of  place  of  triaL 

Where  the  place  of  trial  of  an  action  in  the  supreme  court  is  changed  to  another  county, 
the  subsequent  proceedings  shall  be  had  in  the  county  to  which  the  change  is  made  the 
same  as  if  it  had  been  designated  in  the  complaint  as  the  place  of  trial,  except  as  otherwise 
directed  by  the  court  or  provided  by  the  written  consent  of  the  parties,  filed  with  the  clerk. 
The  clerk  of  the  county  from  which  it  is  changed  must  forthwith  deliver  to  the  clerk  of  the 
county  to  which  it  is  changed  all  papers  filed  in  the  action  and  certified  copies  of  all  min- 
utes and  entries  relating  thereto,  which  must  be  filed,  entered,  or  recorded,  as  the  case  re- 
quires, in  the  office  of  the  last  named  clerk. 

Dcrivstloii«'-<?ode  civ.  proc.,  \  068,  as  am.  by  L.  1877,  Mvttoil  to  •pen  dcllaiilt.r--Croll  v.  Empire  Stat« 

eh.  410,  without  chance;  orictnaUy  revised  from  code  of  Knitting  Com_  17  App.  Div.  383.  45  N.  Y.  Supp.  680; 

proo.,  i  126,  last  sentence.  Tolhurst  v.  Howard,  01  App.  Div.  430. 88  N.  Y.  Supp. 

KeffcreiMe. — Removal  of  aotion  from  the  county  court  235. 
of  one  county  to  that  of  another,  C.  P.  A.,  f  180. 

§  189.  ChAoge  of  place  of  trial  of  actions  pending  in  other  courts. 

The  supreme  court  upon  the  application  of  either  party  may,  and  in  a  proper  case  must, 
make  an.order  directing  that  an  issue  of  fact  joined  in  an  action  or  special  proceeding  pend- 
ing in  any  other  court  of  record,  except  the  city  court  of  the  city  of  New  York,  or  except 
an  action  in  a  county  court  relating  to  real  property,  be  tried  at  a  term  of  the  supreme  court 
in  another  county  on  such  terms  and  under  such  regulations  as  it  deems  just.  After  the 
trial  the  clerk  of  the  county  in  which  it  has  taken  place  must  certify  the  minutes  thereof, 
which  must  be  filed  with  the  clerk  of  the  court  in  which  the  action  or  special  proceeding 
is  pending.  The  subsequent  proceedings  in  the  last  mentioned  court  must  be  the  same 
as  if  the  issue  had  been  tried  therein. 

propert:^  actions,  as  specified  in  f  340,  subd.  1.  This 
ohaJBce  in  §  218  contemplates  the  repealing  of  §  843  and 
thit  last  two  sentences  of  f  344,  onutttng  the  detidls  of 
details  of  procedure  contained  in  those  sections. 

It  will  be  noted  that  §f  343-346  relate  to  the  change 
of  venue  of  an  action  to  another  county*  and  after  the 
change  has  been  made  all  subsequent  proceedings  are 
had  in  the  new  county,  f  218  provides  only  for  a  chanife 
for  the  purpose  of  the  tnel,  and  thereafter  the  action  is 
returned  to  the  original  county. 

BefcreDces. — Removal  of  action  from  county  court 
to  supreme  court,  •  C.  P.  A.,  if  05,  168,  100;  from 
city  court  of  New  York  to  supreme  court,  N.  Y.  C.  Ct. 
A.,  i  22.    Change  of  place  of  trial,  C.  P.  A.,  if  187,  188. 


Dei  lialloiu—Code  civ.  proc.,  f  218,  as  am.  by  L. 
1805.  ch.  046;  originally  revised  from  L.  1847,  ch.  280, 
§40.  Under  the  language  of  f  218,  all  county  court 
aetioos  are  in  tenns  excepted  from  its  provisions.  New 
York  city  court  actions  are  also  excepted.  These  two 
exceptions  were  contained  in  f  218  because  the  removal 
of  county  court  actions  to  the  supreme  court  is  regulated 
by  code  civ.  proc.,  f  f  343-^346,  and  New  Yoric  city  court 
actions  by  code  dv.  proc,  §  310.  The  actions  embraced 
within  the  scope  of  i|  843-346  are  those  specified  in  subda. 
2  uid  3  of  code  dv.  proc.,  §  340.  They  do  not  include 
real  {Mroperty  actions  or  foreclosure  of  uens  on  chattels, 
covered  bv  |  340,  subd.  1.  f  218  has  been  here  amended 
so  that  the  only  county  court  exception  refers  to  real 


§  190.  Remoyal  of  action  to  supreme  court  firom  county  court 

The  supreme  court,  upon  the  application  of  either  party,  upon  notice  and  upon  proof  that 
the  county  judge  is  incapable  of  actmg  in  an  action  or  special  proceeding  pending  in  the 
county  court,  may,  and  if  the  special  county  judge  is  also  incapable  of  acting  must,  make 
an  order  removing  it  to  the  supreme  court;  such  order  to  take  effect  from  the  entry  thereof 

77 
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1190  CrVIL  PRACTICE  ACT  art.  23 

in  the  county  clerk's  c^ce.  Thereupon  the  subsequent  proceeding?  in  the  supreme  court 
must  be  the  same  as  if  it  had  originally  been  brought  in  that  court,  except  that  an  objectioii 
to  the  jurisdiction  may  be  taken  which  might  have  been  taken  in  the  county  court.  An 
order  to  stay  proceedings  for  the  purpose  of  affording  an  opportunity  to  make  the  applici^ 
tion  for  removal  may  be  made  by  the  county  judge  or  by  a  judge  authorised  to  maloe  such 
an  ord^  in  the  supreme  court  and  with  like  effect  and  under  like  circumstances. 

DcrtittilMkr---Fini  two  ■entencw  an  kak  two  mor     courts  Sa  Miy  otlier  oounljr  wfan  nqoiHtod  by  tbe  iudcs 


ttDoet  of  oodo  oiv.  proo.,  f  84S,  Mam.  br  L.  1S77.  oh.  410.  of  sueh  otlier  oou&ty."  I  342.  otigiiially  raviaed  from 
Laat  MUtanoe  is  code  «▼.  proo.,  1 84S,  wfaioh  ia  applioable.  code  of  proo..  i  80,  nbd.  18,  aa  am.  by  L.  1876,  eh.  481. 
Reoiaiiider  of  aaotion  842  ia  under  "csDetal  pvoviiioaa-*     I  8.  i  846,  new  in  oodo  ttt.  proc;  see  L.  1878.  eh.  889. 


18.  18 

county  eoort,"  f  78,  ante.    The  new  matter  inaerted  at     U  ^  0>    f  844,  new  in  code  elv.  proc;  aee  L.  1878,  eh. 
the  end  of  fiiat  aentence  ia  taken  from  code  dr.  pcoe.,     ^9,  If  8.  0. 

i  844.    See  oonatttution,  art.  6.  i  14.  laat  sentence,  aa         Maftwa—.— Incapacity  of  judge,  judioary  L,  i  18. 
toUowa:  "A  county  Judie  of  any  county  may  holdVxmnty 


«it.  24  PARTIES  §§  191-193 

ARTICLE  24 
Parties 


« 


19L  ParfeiM  to  «  etvil  aetion.* 

192.  Noojoiader  umI  miaK^oder. 

103.  Detanaiiiatkm  of  rights  of  putiM  balore  the  court. 

194.  Jotuder  oi  putiM  in  intenst. 

196.  Soing  £ar  benefit  of  othon. 
190.  Lenre  to  sne  M  poor  person. 

197.  Costs  in  former  sotion  no  b«r. 

195.  LesTe  to  defend  as  jxwr  person. 

199.  Poor  penon  defined. 

200.  Macned  woman  as  party. 
301.  Infant  as  a  party. 

202.  QuanUan  ad  litem  generally. 

203.  Application  for  guaidian  ad  litem. 

204.  Notice  of  application  for  appointment. 

205.  LiabiUjky  for  costs  as  gnardoan  ad  litem.* 
20S.  Quardian  for  absent  infant  defendant. 

207.  Quardian  of  infant  or  incompetent  person  without  nppfieatioa. 

208.  Quardian  ad  litem  for  incompetent  person  in  certain  oases. 

209.  Jdnder  oi  plaintiffs  generally. 

210.  Action  to  be  brought  in  name  of  real  party  in  interest. 

211.  J(»nder  of  defendants  generally. 

212.  Defendant  need  not  be  interested  in  all  tiie  reliaf  claimed. 

213.  Where  doubt  exists  as  to  who  is  liable. 

214.  People  as  defendants  in  certain  real  estate  actions. 

215.  Unknown  defendant. 

216.  Joinder  as  defendants  of  persons  severally  liable. 

217.  Defendant  when  allowed  to  defend'  after  subetituted  service. 

§  191.  Parties  to  actions  and  special  proceedings. 

The  party  prosecuting  a  civil  action  is  styled  the  plaintiff;  the  adverse  party  is  styled 
the  defendant.  Wherever  by  statute  or  rule  provisions  in  terms  applicable  to  an  action 
are  made  applicable  to  a  special  proceeding,  the  prosecuting  party  other  than  the  people 
or,  if  the  special  proceeding  is  instituted  in  the  name  of  the  people  upon  the  relation  of  a 
private  corporation  or  individual,  the  relator,  is  deemed  a  plaintiff  and  the  adverse  party 
a  defendant. 

BlvlfBtlMi^— First  sentence  is  code  dr.  proc.  1 33, 88.  Seetfon  dtod.— Allen  r.  McCormick,  110  Misc.  254. 

without  diange;  originally  revised  from  code  of  proc..  170.  180  N.  Y.  Supp.  116. 
Last  sentence  is  last  <dause  of  code,  sir.  proc.,  |  3279. 
made  general. 

§  192.  Nonjoinder  and  misjoinder. 

No  action  or  special  proceeding  shall  be  defeated  by  the  nonjoinder  or  misjoinder  of 
jtarties.  New  parties  may  be  added  or  substituted  and  parties  misjoined  may  be  dropped 
by  order  of  the  court  at  any  stage  of  the  cause  as  the  ends  of  justice  may  require. 

Dctlvftfloii. — New.  Reference  to  "substitution**  This  proyision  is  from  the  New  Jersey  practice  (1912). 
eoTus  code  &r,  proc..  {  1568.  which  has  been  omitted.     |0.    See  also  English  practice,  order  16.  r.  11. 

§  193.  Determination  of  rights  of  parties  before  the  court 

The  court  1nay  determine  the  controversy  as  between  the  parties  before  it  where  it  can 
do  so  without  prejudice  to  the  rights  of  others  or  by  saving  their  rights;  but  where  a  complete 
determination  of  the  controversy  cannot  be  had  without  the  presence  of  other  parties  the 
court  must  direct  them  to  be  brought  in.  And  where  one  of  the  parties  to  an  action  claims 
that  a  person  not  a  party  thereto  is  or  will  be  liable  wholly  or  in  part,  for  the  claim  made 
against  him  in  the  action,  the  court  on  application  of  such  party  must  direct  such  person  to 
be  brought  in  and  direct  the  service  upon  such  person  of  the  pleading,  alleging  the  claim 
against  him.  Where  a  person  not  a  party  to  the  action  has  an  interest  in  the  subject  thereof, 
or  in  real  property  the  title  to  which  may  in  any  manner  be  affected  by  the  judgment,  or  in 
real  property  for  injury  to  which  the  complaint  demands  relief,  and  makes  apphcation  to  the 
court  to  be  made  a  party,  it  must  direct  him  to  be  brought  in  by  the  proper  amendment. 
The  controversy  between  the  defendants  shall  not  delay  a  judgment  to  which  the  plaintiff  is 
entitled,  unless  the  court  otherwise  directs.    (Am.  by  L.  1922,  ch.  624,  in  effect  Sept.  1, 1922) , 

DwIralkHi* — Code  cIt.  proc.,  |452,  as  am.  by  L.  §  303;  when  third  peraon  may  be  brought  in  in  certiorari 
1901,  ch.  612,  without  change;  originally  revised  from  to  review.  C.  P.  A.*  §  1308;  as  to  interpleader  by  order 
code  of  proc.,  I  122.    See  New  Jersey  practice  (1912),  f  S.     in  cerUun  oases,   Id.,  §  2S7. 


BBCeSw— Bringing  in  additional  parties  in  aotioi 

0^  claims,  Ct.  CL  A.,  I  20;  bringing  in  parties  oi 

transfer  of  interest,  C.  P.  A.,  |  87;  bringing  ii 


m  court 
<J«**b  or 

parties  in  action  for  waste  against  ootenant,     heimer  ▼.  City  of  New  York  (Chelsea  Bank) 


real  property  L,  |  526;  creditors  as  additional  parties  in     Div.  172,  133  N.  Y.  Supp.  741;  Leighton  v.  New  York 
action   to   disiolve   corporation,  general   corporation  1.,     Railways  Co.,  169  App.  Div.  553,  166  N.  Y.  Supp.  444; 

*  Does  not  correspond  to  section  heading. 

7f 
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CIVIL  PRACTICE  ACT 


art.  24 


Dnited  Bhoe  Bcpiirinc  MuhiDi  Co.  v.  Docbtsnun 
Slorage  WmhouK  Co..  186  App.  Div.,  369,  17*  N.  Y. 
Supp.  3B4;  OruwDid  v.  Cildwcll.  14  Misc.  296.  3E  N.  Y. 
Bupp.  1067;  Union  Tram  Co^  v.  Bok",  28  M>«-  85.  M 
N.  Y.  Bupp.  6S0:  Culkian  v.  EeeKvillf ,  tu..  R.  R.  Co. 
48  Mise.  «8.  "' "    "    ° '" 


■■.  Supp.  3i 
>..  61  MiM 


Div.-385.  106  N.  Y.  Supp.  838.  ifld..  Ifll  N.  Y.  20B 
Cl»ikE».Cl«tke,8Mi»c.  33il,  29N.  Y.  Supp.  338:Cllnioi 
T.  Soulh  Shore  Nit.  Gm  *  Fuc  "" 

112  N.  Y.  Supp.  28B. 
'*  CaDtiofenr." — MBllrr  of 


ISA™. 


T.  Dueu,  ISO  App.  Dlv.  397.  13S  N.  Y.  Bupp.  35:  Ein- 
buh  T.  Mut  Lifa  Ins.  Co..  IBS  App.  Dit.  W5,  147  N.  Y. 

Bupp.  062;  Brooklyn  CoopenA  Co.  v.  Stuniun  Lumber 
Co..  17S  App.  DiT.  216.  IBt  N.  V.  Bupp.  fit4:  Bukm  t. 
Buiwtt.  IW  App.  Div.  418.  185  N.  Y.  flupp.  424;  Jiouif* 
Qu  Licbt  Co.  V.  Niion.  HO  Mbe.  494.  iSl  N.  Y.  Bupp. 
eiO:  KuK  Co.  V.  Sted.  6  Misc.  4.  25  N.  Y.  Bupp.  HIS: 
MktIerolMa»D,  12MiH.  77,33  N.Y.  Supp.  43;  Fanherc 
V.  American  Surelj'  Co.,  33  Mi»e,_4Se.  67_N  "  "         

N°Y.^pp 
Thutcher, 


I.  V.  Sfioi 


ItlTv.  B 


Y.  92;  Buier  v.  Dewey.  66  App.  Di> . 
272,  revd..  IM  N.  Y.  402;  Goidsti  it, 
Div.  83,  82  N.  Y.  Supp.  103S;  irii 
App.  DiY.  lOa.  91  N.  ¥.  Supp.  J-" 
lie  App.  Div.  482.  101  N.  Y.  Hi.Dii 
Sbonco  Const.  Co..  100  Mi^.  131,  1> 
EqolUbla  and  Icfal  utloiu.— t 
App.  Div.  '"■    "■■    '■■  ■■"    "    ^■— ■ 


Actkina  ■(  lav,  whne  nioa«r  Judf  meat  utly  0^ 
nuDdcd.— Bauer  V.  Dewin-.  16A  N.  Y  402;  Binoklyu 
CoopetHge  Co.  V.  Khemuu.  Lumber  C.,  J20  N.  Y.  ft42: 
Merclianls'  NM.  Bank  v.  Hmiimiv.  r.  1  App.  Div.  62. 
38  N.  Y.  Bupp.  628;  Heffera  v.  liimi.  ■.  Apo.  Div.  68S. 
40  N.  Y.  Bupp.  BI4;  Honigbaum  v  ,1;..  ksin,  B7  App. 
Div.  S27,  90  K.  Y.  Supp.  1S2;  Ix.iip  ■  li.irke,  105  App. 
Div.  467,  94  N.  Y.  Supp.  277;  Ulki'  -:.  v.  Ty»n.  125 
App.  Div.  735.  738,  110  N.  Y.  ^u;.  ■  <ippenheimer 
V.  Cily  of  New  York  (Chel«-n  H  ■  ('.'  App.   Div. 

172.  133  N.  Y.  Supp.  741;  v,:.\-  »i.  Bnadway 

Bant.  11  Miw.  249,  32  N,  Y.  Pni  i  :i1Td.,  13  Mi»c, 

3,3aN.Y.Supp.988;Cit5-DlIr.jr,>i  ...  ■  '.iiBn,  38  Mi«. 
278,  77  N.  Y.  Supp.  907;  Brin.ji.  I  i.  :  .-.  «  Hun  449. 
32  N.  Y.  Supp.  S82;  Grave*  El  Vu    v.  .Maaiaio  Temple 


„  86  Hun  496,  33  N.  Y.  Si 
"  OomplaW  dalcnnlnattoB.' 

DlukADavii  (19181.  182 Apj 
368;  Mieiman  v.  Puiih.  63  f 
87  N.  Y.  322;  Oiteiiwudl 
N.  Y.  239;  Chapmp 
Mehr  t.  Norwich  Ui 
Nirdliuiet  V.  Berahe 
of  Rochester.  133  N 
138  N.  Y.  133;  Caiui 
Nstions!  Bank  v   fO, 
Co..  V.  N.Y,  C,^ 
bach  V,  Pnidcnl 


H.R.I 


"i)!V.  T21. 

Y.  4^:f-.  T 

.    .,   Boar.!   c.f 

FortH.rj,  ;:-•'  ■ 


R.  Ci.  . 


v.BiiTO,29App.  blv.  356,  51 
V.  Jewelen  A  Tnulenniea'a  C 
Y.  Supp.  880;  Cook  v.  Lake 
Bupp.  818;  Leatcr  v.  Seilleire, 
Supp.  748;  r 
N.  Y.  Bupp. 

^.  Y.  Bupp.  867;  Beck 
.__.  119  N.YT  Supp.  749;C 
135  App.  Div.  732,  735.  119  N.  V. 
Due**,  ISO  App.  Div.  397,  135  N. 
V.  Guardiwi  Holding  Co.,  192  Ai  i 
Bupp,  886;  ContinenUl  TniK  (< 
325.  30  N.  Y.  Supp.  994;  W«l»h  v  ■ 
llMise.24B. 261,  fi2N.Y. Supp.  :.■ 
26  MiM.  54S,  67  N.  Y.  Supp.  .'." 


u  Life  I 


I,  Ca,.  32  MiH.  ^ 


1.  134  N,  1 


66  Hi 


171  N.  Y.  319;  Jensen  i 

""    ''l^uiK' 

Hun  139.' 31  N. 


roN.  Y.Sup 


:'.,n  V.  Comij^, 
■..  Y.  27a;rir« 
>  lEilloa  Gridce 
■.  Y.  390;  Stein- 
.     4n;  Elias  V. 

Iliv.'234.  ISli. 
,v.  !I2,  63  N.  Y. 
.  239,  63  N.  Y. 
i.  IKv.  289.  74 
tpp.  Div.  199, 
..  136  App.  Div. 
ritiCo.  v.Peck, 

-.11.35;  Mandei 

m   182  N.  Y. 

'    .hi,  to  Misc. 

,[  r,  Goodman. 
loiuil  Bank  of 
ij|>a.  626.  alld., 
i^iferiv.  Mm- 
V    Supp.  414. 


405. 

■ntarcft  In  ml  pmpatr.— 

N.  Y.  28B;  Mooncy  v.  N.  Y.  Bkov.  n.  n.  «.,  i«  w.  . . 
242;  Stokn  v.  Manhattan  R.  Co..  47  App.  Div.  68.  S3 
N.  Y.  Suw>.  333;  Bimh  v.  Levy.  64  App.  Dlv.  3~   " 
N.  Y.  Supp.  700:  Flammer  v.  Manhattan  Ry.  < 
App.  Div.  183.  67  N.  Y.  Bupp.      "    " 
Ry.  Co..  79  App.  Div.  583.  80N 

Co.  V.  Brady.  82  App.  IHv.  2iv.  at  n.  1.  Dupp-  ovd; 
O'Connor  v.  Hendriek.  90  App.  Div.  433.  88  N.  ¥.  Bun. 
1;  MulboUand  V.  Reid.  165  App.  Mv.  862.  150  N.  Y, 
Bupp.  784;  Rum  V.  Btratton.  8  Misc.  8, 28  N.  Y.  Supp.  362; 
Bowen  V.  Denton.  41  Misc.  133.  83  N.  Y.  Suni.  943; 
Barie  v.  Hart.  10  Hun  76:  Racers  v.  Paiunon.  87  Hub 
319.  38  N.  Y.  Supp.  1022. 

rartlltoB.-_Deiiike«.  Denike,  44  App.  Div.  631, 60  N. 
Y.  Bupp.  110;  Flanun  v.  Parry,  78  App.  Div.  603.  Bft 
N.  Y.  Supp.  IZ5;  Gleassr  v.  Bun*.  170  App.  Div.  321. 155 
N.  Y.  Supp.  S36:  WanUfl  v.  Marev,  35  Misr.  131.  S« 
N.  Y.  Supp.  1031. 

Mortiace  roredaaare. — Mouliou  v.  Cornish,  138 
N.  Y.  133,  148;  Older  v.  RumsU,  8  App.  Div,  518. 40  N.  Y. 
Supp.  89;  People'BTnwtCo,  V.  Gome"  —  ' 
12,  113  N.  y.  Supp.  49;  Anam  "  ' 
Ganve.  I90Ani.l5iv.  745.  180 
V.  Taeke.  47  Run  239;  Bale  v.  breiui 
(1921).  197  ApD.  Div.  194,  188  N.  Y .    _... 

Heduinte's  Hen  rM«ctMurc.~Hitton  Bridse  Co.  f. 
N.  Y.  C.  A  H.  R.  B.  R.  Co.,  145  N.  Y.  390;  Van  Etton  r. 
"  ' '       Holdina  Coiporation,  L14  Misc.  436,  186  N.  Y. 
96;  M^ermott  v,  Lawyna  MortBace  Co.  (1923), 


Steredcrinc  Co. 


Supp.  59 

232  N.  Y 

•ank  dapMlU.— Beleoe  v.  Com  Eichaon  IBank,  M 
App.  Dit.  m.  80  N.  Y.  Bupp.  310;  Ccw3  v.  HwboD 
City  Sav,  Bank  Inst.,  34  Misc.  4.  S3  N.  YT  Supp.  180. 

UoTd*!  be  luarasM  palkr^-^ouch  v.  aattartea, 
32  App.  Div.  33.  S2  N.  Y.  Sapp.  492. 

■c|&(iTl>.— Roseobos  t.  Baioiun.  144  N.  Y.  92.  aflc 
8  Misc.  616.  39  S.  Y.  Supp.  327:  UUfetder  v.  Taioaen. 
16  App.  DE*.  4S6. 44  N.  T.  ^>p.  484:  Miefaaelis  v.  Towna. 
61  App.  Div.  4ae,84N.  Y.  &pp.  7EI;KiD|Co.  T.  8«d. 
8  M&e.  4,  36  N.  Y.  Bupp.  1116:  StuuWd  Stwinc  Mach. 
Co.  V.  HevKiao.  25  Mi*e.  42B,  54  N.  Y.  Bupp.  936:  Fiisd- 
man  v.  Bdirieber.  50  Misc.  617,  99  N.  Y.  Sayp.  U7. 

NccUtaMa.— HtCeni  v.  Boat,  8  App.  fiiv.  SSS,  40 
N.  Y.  Supp.  914;  Horan  v.  Bruninc,  118  App.  Div.  483. 
101  V.  Y.  Supp.  988. 

BtMkteMen Ithaca  Oaa  IJcht  Co.  v.  Tmnan,  03 

N.  Y.  680;  MaeAnMl  v.  Oloolt,  62  App.  Div.  127,  70 
N.  Y.  anm.  SWi  AjwId-Au.  Snnam  *  L.  Amu  t8  Ani. 
IHr.  9.  7iN.  Y.  Bupp.  1091:  Mawhlnney  v.  BBs*.  tM 
App.  IHv,  609,  109  nTV.  Supp.  332.  slfd.,  194  N.  Y.  SttO; 
Kunball  v.  Ivs,  30  Hun  SH;  Matter  of  Footana.  8ft 
Hun  219.  32  N.  Y.  Bupp.  966 

Taipanr*!  ■dton.—Gni 
MeCrea  v.  Chahoon,  "  "— 


_„ .tlstaS. 

Si  N.  Y.  520; 

.. __,p,310;  Rocan 

r.  Patlenon,  87  Hun  21B,  33  N.  Y.  Supp,  1023. 

Inleraat  In  aDbJcct  of  actloo.— Chapman  v.  Fotlita. 
123  N.  Y.  532,  540;  Mcrrbanu'  Nat.  Bnuli  v,  Huaneyor, 
4  App.  Di».  52,  38N.Y.  Supp,  62"  Mb""  v.  Doht.8App. 
Div.  620,  40  N.  Y,  Supp.  1146:  l"f.l(.  I!.  I  V.  Tannen.  Js 
App.  Div.  436.  44  N.  Y.  Sup 


<ne  V.  Knoi.  ITS  N.  Y.  433; 

677.  8  N.  T.  Supp.  ST 

___-_. ..  HarWDOd,  13BN.  Y.  Ill 

Smith  V.  Central  Trust  Co..  7  App.  Div,  378.  40 

Supp.  162.  aSd..  164  N.Y.  341:  Matter  of  Lewi*  V.  Hake, 


i.  438;  ^ 


N.  Y.  Supp.  33:  Kinney 
Div.  206,  68  N.  Y.  Sup 
App.  Dit.  83.  82  N.  Y.  f 


.    mv.  480,  47 


11  Co..  I 


_*»!■; 


...  - .  _-„ ,  V.  Manhattan 

Ry7Co..  117  App.  Div.  248.  102  N.  V.  Supp.  330;  Tysen 
T  Tysen,  137  App,  Div,  134.  121  N.  Y.  Supp,  982;  Ducaa 


Joint  tort  rcwon.— Bchum  f .  BnxAlyii  Heicbt*  R. 
Co,,  83  App.  Div.  660,  81  N.  Y.  Supp.  869. 
KlabU  nf  pcndns  made  pnrtlei  to  Mrrtce  of  p>- 

■en.— Curtis  v.  Coldben,  137  App.  Div.  10,  131  N.  Y. 

Bupp,  817, 

Pnetlre.— Ladd  v.  Stevenson,  112  N.  Y.  325:  Band  v. 
Church.  32  App,  Div.  139.  52  N.  Y.  Supp.  854;  Mswhia- 
Qcy  V.  Blin,  124  App.  Div.  609.  109  K.  Y.  Supp.  333. 
afld..  194  N.  Y.  690;  City  Equity  Co.  v.  Elm  Park  R*^7 
Co.,  135  App,  Div.  856,  128  N.  Y.  Supp.  437;  Matter  of 
Mawn.  11  Misc.  77.  33  N.  Y.  Supp.  43;  Haas  v.  Craii- 
head.  19  Hun  398;  Du  Boise  v,  UniOB  Dion  Sav.  Inst..  80 
Bun  382,  35  N.  Y.  Supp.  817. 


§  191.  Joinder  of  parties  in  interest 

Of  the  partiea  to  the  action  those  who  are  united  in  interest  must  be  joined  as  pliuntdffs 
or  defendants  except  as  otherwise  expressly  preecribed  in  this  act.  If  the  consent  of  any 
one  who  should  be  joined  as  a  plaintis  cannot  be  obtained  iie  may  be  made  a  defendant, 
the  reason  therefor  being  slated  in  tbe  complaint. 


tft.24  PARTIES  §§ld^l98 

DoflimttoB.— Code  dv.  pn>c.,  i  448,  without  chance,  Flranoe,  32  Him  604;  Rocenv.  P«ttenoii,79  Hon  483,  92 
ezoni  last  leatenee  which  is  made  §  195  foUowing.  1 448,  N.  Y.  Supp.  963;  Wood  v.  Sydney  Saah,  Blind  A  Fuini- 
atmtOy  irviaed  from  code  of  pioc.,  I  119.  in  part.  ture  Co.,  92  Hun  22,  37  N.  Y.  Sopp.  885. 


JUfCRncet^— Penooe  aeveraUy  liable  as  defendants;        Joint  owners  of  personal  property.— Jacobs  r. 

Add.  r" 


tfect  of  joinder,  C.  P.  A..  I  216;  proceedings  against  such  Mulford.  (1021).  197  App.  Div.  835.  189  N.  Y.  Supp. 

drfoidanta.   Id.,  f  475;  joinder  of  defendants  in  ejectment,  481. 

Id.,  §  996;  in  action  for  nuisanoe.  real  property  I.,  §  529;  FiurtiMnhlp.—BarDn  v.  Labon.  121  App.  Div.  544, 106 

ia  action  for  dower.  Id.,  i  463.  N.  Y.  Supp.  243;  Natter  v.  Blanchard,  158  App.  Div.  814, 

AppOcntlOB.— MUler  v.  Barlow.  78 Aiv-  Dir.  ^1,  798  139  N.  Y.  Supp.  859;  Schuyler  v.  Booth.  37  Misc.  35.  74 

N.  Y,  Supp.  964;  Reed  v.  WikQr.  Hacker  A  Gamp  Co.,  N.  Y.  Supp.  783. 

51  Misc.  574, 101  N.  Y.  Supp.  39;  Brinkethod  v.  Tieman,  Whore  eonsent  eaannt  bo  obtnlnod.— Roberts  ▼. 

61  Mise.  586.  114  N.  Y.  Suim.  39;  Snow  v.  Hamilton.  90  N.  Y.  Elev.  R.  R.  Co.,  155  N.  Y.  31;  Lewis  v.  Guardian 

Hon  157.  35  N.  Y.  Supp.  775.  Fire  A  Life  Assurance  Co.,  181  N.  Y.  392,  affg.  93  Appt 

~      ~       •'OBltcd  111  Interest."— National  Bank  of  Div.  157.  87  N.  Y.  Supp.  525;  Bracken  v.  Atlantic  True. 


Amstodam  V.  Schuler,  153  N.  Y.  163;  Munidpol  Gas  Co.  Co..  23  Miee.  579,  51  N.  Y.  Supp.  1007;  Freeman  v. 
y.  PabBc  Service  Com.,  225  N.  Y.  89;  Mowbray  v.  Dieck-  Abramson,  30  Misc.  101.  61  N.  Y.  Supp,  839;  Bear  v. 
9  App.  Div.  120.  41  N.  Y.  Supp.' 82;  Sullivan  v.     American  Rep.  Tel.  Co..  68  Hun  400.  18  N.  Y.  Supp.  293. 


Spring  Garden  Ins.  Co.,  35  App.  Div.  633,  54  N.  Y.  Supp.  Kotneat  to  Join  as  plnlntUT*— Wallaeh  v.  Dnrfoos, 

629;  Piuapect  Park  ft  Coney  Island  R.  R.  Co.  v.  Morey,  140  App.  Div.  438.  125  N.  Y.  Supp.  305:  Cummmg  v. 

155  App.  Div.  347,  140  N.  Y.  Supp.    380;  Minion  v.  Middletown,  UnionvaUe  ft  W.  G.  R.  R.  Co.,  147App. 

Warner.  185  App.  Div.  246.  173  N.  Y.  Supp.  69;  Buss  v.  Div.  105.  131  N.  Y.  Supp.  7ia 
Stnittao.  11  Mjsc.  565, 32  N.  Y.  Supp.  74(7:  Van  Horae  y. 

§196.  Suing  for  benefit  of  others. 

Where  the  question  is  one  of  a  common  or  general  interest  of  many  persons  or  where  the 
persons  who  might  be  made  parties  are  very  numerous  and  it  may  be  impracticable  to 
bring  Uiem  all  before  the  court,  one  or  more  may  sue  or  defend  for  the  benefit  of  all. 

DerlfBlloB.— Code  dv.  proc,  §  448,  last  sentenoe.  Trust  Co.,  57  Hun  498,  11  N.  Y.  Supp.  268;  Gibson  v. 

without  chance;  originalty  revised  from  code  of  proc.,  American  Loan  ft  T.  Co..  58  Hun  443. 12  N.  Y.  Supp.  444; 

1 119,  in  part.  Baur  v.  Piatt,  72  Hua  m  25  N.  Y.  Supp.  426;  Claric  v. 

Bcf<HOBce. — Notice  to  present  claims,  rules  of  civil  Clazk.  29  N.  Y.  Supp.  338;  Kirk  v.  Young,  2  Abb.  453; 

practice,  S.  Coe  v.  B^kwith.  10  Abb.  296,  81  Bazb.  339;  Bloete  v. 

Aotton  hr  ono  for  bencflt  of  ftll. — Greaves  v.  Gouge,  Simon,  19  Abb.  N.  C.  88;  Cockran  v.  American  Opera  Co., 

69  N.  Y.  154;  Fransworth  v.  Wood,  91  N.  Y.  308;  Brinck*  25  N.  Y.  Supp.  426,  20  Abb.  N.  C.  114;  Havennyer  v. 

triMff  V.  Bostwick.  99  N.  Y.  185;  Harvey  v.  McDonald,  Brooklyn  Sugar  Reaning  Co..  26  Abb.  N.  C.  157;  Mo- 

113  N.  Y.  526;  Tyndall  v.  Fine  Lawn  Cemetexy.  198  N.  Y.  Eenrie  v.  L'Amoureuz,  II  Baib.  516.;  Cox  v.  Piatt,  82 

217.  affg.  134  App.  Div.  970,  119  N.  Y.  Supp.  1148;  Biid  Baxb.  126;  Butts  v.  Wood,  38  Barb.  181.  affd.,  37  N.  Y. 

▼.  Lampbear.  11  App.  Div.  613,  42  N.  Y.  Supp.  623;  Supp.  317;  Towner  v.  Toolev.  38  Barb.  508:  Luling  v. 

Whiting  V.  Bhnira  Inds.  Assn..  45  App.  Div.  349,  61  N.  Y.  Atlantic  Mut.  Ins.  Co.,  45  Barb.  510;  Petree  v.  Lansing,  66 

Supp.  27;  MacArdell  v.  Olcott.  62  App.  Div.  127.  70  N.  Y.  Barb.  357;  Smith  v.  Rathbun,   66  Barb.  402;  R«d  v. 

Supp.  930;  Brown  v.  Bacbe,  66  App.  Div.  367,  72  N.  Y.  Evergreens,  21  How.  Pr.  319;  Produce  Bank  v.  Morton,  49 

8i^.  687;  Whitmore  v.  New  York  Intel^Urban  Water  How.  Pr.  277.  1  Abb.  N.  C.  174;  Watson  v.  Harlem  ft 

Co.,  158  App.  Div.  178,  148  N.  Y.  Supp.  1098;  Atkins  N.  Y.  Nav.  Co.,  52  How.  Pr.  348;  Meade  v.  St.  Louis  Mut. 

V.  Trowbrid^.  162  App.  Div.  629,  148  N.  Y.  Supp.  181;  Life  Ins.  Co..  61  How  Pr.  1;  Famum  v.  Bamum,  2  How. 

Brock  V.  Poor.  167  App.  XMv.  784,  153  N.  Y.  Supp.  332;  N.  S.  306;  City  of  08W««o  v.  Peoples  Gas  ft  £leetrio  Co. 

BStUm  Bridge  Const.  Co.  v.  Foster.  26  Misc.  338,  57  N.  Y.  (1921),  1 16  Miso.  354.  190  N.  Y.  Supp.  39. 

8iq>p.  140,  affd..  42  Af  p.  Dtv.  630.  59  N.  Y.  Supp.  1106;  SocOoii  elted<r— United  SUtes  Mortgage  and  Tnul 

BoatonB.B.  Assn.  V.  Brooklyn  B.B.  Club.  37  Muc.  521,  Co,  v.  New  York  Dock  Co..  108  Misc.  120.  177  N.  Y. 

75  N.  Y.  Supp.  1076;  Bates  v.  Bradley,  24  Hun  84;  Bear  Supp.  455. 
V.  American  Eap.  Tel.  Co.,  36  Hun  400;  Stevens  v.  Unioft 

§  196.  Leav^  to  sue  as  poor  peison. 

A  poor  person  whether  an  adult  or  infant  not  bemg  of  ability  to  sue  who  alleges  that  he 
has  a  cause  of  action  against  another  person  may,  by  order  of  the  court,  prosecute  as  a  poor 
person  and  have  an  attorney  asagned  to  conduct  his  action. 


V.  Bammann,  77  App.  Div.  212,  78  N.  Y.  Supp.  1022; 
Sumkow  V.  Sbeinker.  84  App.  Div.  463.  82  N.  Y.  Supp. 


I.— Oxie  civ.  proc.,  §  458,  as  am.  by  L.  1891, 

eh.   170,   fifithout   change   of  substance.     The   portion  suoucow  v.  onemKer.  04  ^pp.  uiv,  40d.  sx  in.  x .  tsupp. 

onutted  above  is  transferred  to  rules.    See  rules  of  civil  995;  Larwn  v.  Interurban  Street  Ey.  Co.,  97  App.  Div. 

practireo,  35.  1 458  originally  revised  from  R.  S..  pt.  3.  ch.  150,  89  N.  Y.  Supp.  649;  Shapiro  v.  Bums.  7  Misc.  418. 


8,  tit.  1,  f  1.  27  N.  Y.  Supp.  980;  Trimble  v.  Kilganncm,  12  Misc.  459. 

Bcrerenoes. — Rules  of  civil  practice,  35,  36.  34  N.  Y.  Supp.  256;  Harris  v.  Mutual  life  Ins.  Co..  13 

**Wtf9f  MnoB.**— McNamara  v.  Nolan.  13  Misc.  76.  N.  Y.  Supp.  718;  Downs  v.  Farley.  18  Abb.  N.  C.  464; 

34  N.  X.  Supp.  178.  Giasberg  v.  Dry  Dock,  etc.,  Co..  12  Civ.  Proc.  lUp.  50. 

flaie  of  applicfttioD. — Shapiro  v.  Bums.  7  Misc.  418,        Jndlelal  discretloii. — Shapiro  v.  Bums,  7  Misc.  418» 

27  N.  Y.  Supp.  960;  Kalm  v.  Singer  Mfg.  Co..  18  Miso.  27  N.  Y.  Supp.  980;  Steinberg  v.  Rosenthal,  17  Miso. 

568, 42  N.  YTSupp.  461;  Fk>xenee  v.  BulUey,  1  Duer  705.  53,  39  N.  Y.  Supp.  1132;  Kalm  v.  Singer  Mfg.  Co.,  18 

When  gf»iltNu-~Feier  v.  Third  Ave.  R.  R.  Co..  9  Muc.  568.  42  N.  Y.  Supp.  461. 
Am.  Div.  607.  41  N.  Y.  Supp.  821;  Kerrican  v.  Lang-        Acrtcment  for  compcilMtioii  firom  neofWJ. — 

■taff.  64  App.  Div.  497. 72  N.  Y.  Supp.  230;  Rutkowsky  v.  CahBl  v.  Metropolitan  Ry.  Co..  38  App.  Div.  314, 57  N.  Y. 

Cohen,  74  App.  Div.  415,  77  N.  Y.  Supp.  546;  Muller  Supp.  10. 

§  197.  Costs  in  former  action  no  bar. 

A  person  so  p>ennitted  to  prosecute  as  a  poor  person  shall  not  be  prevented  from  prose- 
cutizig  his  action  by  reason  of  his  being  liable  for  the  costs  of  a  former  action  brought  by 
bim  against  the  same  defendant. 

Dcfimtton. — Code  dv.  proc.,  1 461;  originally  revised  N.  Y.  Supp.  762;  Johnson  v.  Interborough  Rapid  Transit 

from  R.  S..  pt.  3,  ch.  8.  tit.  1.  §  4.    The  omitted  portions  Co..  164  N.  Y.  Supp.  23. 

ue  covered  under  "Costs  and  fees,"  9  1455,  post.  Costs  to  plainaff.— Weltman  v.  Posenecker,  19  Miso, 

~      ~     .—Matter  of  Cannice.  52  Misc.   6.   101  592.  22  N.  Y.  Supp.  238.  revg.  18  Misc.  599.  42  N.  Y 


^.  Y.  Supp.  1054;  Guttila  v.  Engel.  95  Misc.  168.  158     Supp.  699. 
N.  Y.  Supp.  773;  Monteforte  v.  ^tna  Life  Ins.  Co.,  162         LbMlltT  i»r  eosts.— Parkinson  v.  Scott,  5  Miso.  261, 

25  N.  Y.  Supp.  102;  Lyons  v.  Murat,  54  How.  Pr.  23. 

§  198.  Leaye  to  defend  as  poor  person. 

A  defendant  in  an  action  involving  his  right,  title  or  interest  in  or  to  real  or  personal 
noperty  may  petition  the  court  in  which  the  action  is  pending  for  leave  to  defend  the 
ction  as  a  poor  person  and  to  have  an  attorney  assigned  to  conduct  his  defense. 

DnIfAlloD.— Code  dv.  proc.,  §  463,  without  change.        BoCvoneot. — ^Rules  of  eivil  practice,  37. 
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CIVIL  PRACTICE  ACT 


art  24 


§  199.  Poor  person  defined. 

A  poor  person  within  ihe  meaning  of  this  article  shall  be  a  person  who  is  not  worth  one 
hundred  dollars  besides  the  wearing  apparel  and  furniture  necessary  for  himself  and  bis 
family,  and  the  subject-matter  of  the  action. 

Dcrivmtioii. — Adj^yted  ffoim  code  oiT.  proe^  {  4S0.        Bef«reiieM.— Aotioa  by  or  agauntt  poor  penoa,  nJet 
mibd.  2t  M  am.  by  L.  1801,  oh.  17a    IntertM  here  to  limtt 


of  oiTtl  piMtioe,  3&-^ 
IpBtttko,  svflfllMwy.— Daiu  T.  NuHberter, 


I  4S9  hM  been     Div.  185.  4%  N.  Y.  Su|m-  »1:  WeUwfeeiji  ▼.  Fraiikr% 
inrulee.    See  rules  of  civil    practtos  35.       |  4M     App.  Dir.  275,  67  N.  Y.  Sapp.  748;  SumJkow  ▼.  Sheiaker, 

84  App.  DiT.  463.  82  N.  Y.  Supp.  995. 


the  scope  of  the  sections  givuic  in  general  terms  a  ri|^t  to 
poor  persons  to  praseeate  and  defend, 
placed  in  rules.    See  rules  of  civil    practlos  3o. 
oriipnally  revised  from  R.  8.,  pt.  8,  on.  8,  tit.  1,  §  2. 

§  200.  Married  woman  as  party. 

A  married  woman  may  be  a  party  in  the  same  nuuiner'as  if  she  were  single.    Her  hus- 
band is  not  a  necessary  or  proper  party  solely  because  of  his  relationship  as  such  husband. 

Derirailoii.— New.    Code  oiv.  proc,  i  450.  omitted  as     652;  Diokecson  ▼.  BatWB.  1 14  N.  Y.  405;  Tait  ▼.  Culber- 
oovered  by  above  new  seetion.    See  domestic  relations     son,  57  Baib.  9. 


law.  §(  50. 51, 55.  57. 60.  {  450.  as  am.  by  L.  1877.  oh.  416. 
L.  1879.  oh.  542.  L.  1890.  oh.  248.  L.  1909.  ch.  65;  orisin- 
al^  revised  from  oode  of  proc.  §  114. 

BeffereiiMt. — ^As  to  rupits  of  married  w(»nen  fenerally, 
see  Domeetto  Belatioos  Law.  ||  60.  51. 

BfliMi.— Janinski  v.  Heidelberg.  21  Hun  439;  Fits- 
■erald  v.  Quann.  38  Hvn  662.  affd..  109  N.  Y.  411;  Muser 
V.  MUler.  65  How.  Pr.  283. 3  Civ.  Proo.  Rep.  388. 

On  common-law  rale.—Bertles  v.  Noonon,  92  N.  Y. 
152;  Fftsferald  ▼.  Quaan,  109  N.  Y.  411,  affc  83  Hun 


Aetton  for  wmnmnwM  lalartM.— Bennett  v 

Blaeohinska  v.  Howard  M 


_  Bennett, 

116  N.  Y.  584;  Blaeohinska  v.  Howard  Misnon  and  Home. 
130  N.  Y.  497;  J»mes  v.  Jaynes.  39  Hon  40;  Weld  ▼. 
N.  Y.,  L.  E.  A  W.  R.  R.  Co..  68  Hun  249.  22  N.  Y.  Sopp 
974;  Thttrinfer  v.  N.  Y.  C.  A  H.  R.  R.  R.  Co..  71  Hun 
326.  24  NTY.  Supp.  1087;  Becker  v.  Janinski.  27  Abb. 
N.  C.  45. 
Action  acoinat  wlfo«— QuiHy  v.  Batta^  138  N.  Y.  201. 


■opomtojiiopottf.-— Lumloy  ▼.  ToneUlo. 
09  App.  Div.  76,  74  N.  Y.  Supp.  567. 


§  201.  Infant  as  a  party. 

Where  an  infant  has  a  right  of  aciaon  he  is  entitled  to  maintain  an  action  thereon,  and 
the  same  shall  not  be  deferred  or  delayed  on  acooimt  of  his  infancy. 

Derimtfon.— Code  dv.  proo.,  |  468.  without  eha&ce;  99  App.  Div.  56. 90  N.  Y.  Supp.  657;  Fox  v.  Intenuiwn 

originaUy  revised^  from  R.  8..  pt.  3.  ch.  8.  tat.  2.    {  1,  Street  Ry.  Co..  42  Mise.  538. 86  N.  Y.  Supp.  64;  Blatter  of 

anended  by  striking  out  words    to  recover  real  propwty  Watson.  2  Dem.  642. 

or  the  possession  thereof,  or  to  recover  any  debt  or  dam-  Aetton  hr  cenenl  gnar4lftn.~Oarr  v.  Huff.  57  Hua 

aies."  18.  10  S.  Y.  Supp.  361. 

Origin. — Rima  v.  Rossie  Iron  Woiks.  120  N.  Y.  433.  Seonrlty  for  ooali. — Kamermann  v.  Eisner  Co.,  23 

Appllaitlon.~CaUahan  v.  N.  Y.  C.  A  H.  R.  R.  R.  Co..  Misc.  554.  49  N.  Y.  Supp.  1111. 

§  202.  Guardian  ad  litem  generally. 

When  an  infant  is  a  party  he  must  appear  by  a  guardian  ad  litem  who  shall  be  appointed 
by  the  court  in  which  the  action  is  brought  or  about  to  be  brought  or  a  judge  thereof;  and 
if  the  action  is  in  the  supreme  court  the  guardian  may  be  appointed  by  the  county  judge 
of  the  county  where  the  action  is  triable;  provided,  however,  that  in  an  action  for  partition, 
the  guardian  ad  litem  can  be  appointed  by  the  court.  Rules  shall  be  made  governing  the 
appointment,  qualifications,  security,  powers,  duties  and  compensation  of  such  guardian. 

Derlf»don.— First  sentence  down  to  second  semi-  lntent.-^tarr  v.  MaoNamara,  111  Miso.  242. 182  N.  Y. 
colon  is  code  oiv.  proo..  (  472,  first  sentence  and  first  clause 
of  oode  civ.  proo.»  §  471.  The  remainder  of  the  sentence 
covers  code  oiv.  proo.,  S  1535.  The  omitted  portions 
are  ooveced  by  U  203.  204.  post.  The  words  "or  about  to 
be  brought "  are  inserted  to  cover  the  first  part  of  code 
dv.  proo.,  §  469.  §  472.  as  am.  by  L.  1879.  oh.  542;  as  origi- 
nsily  revised  from  1st  sentence  of  code  of  proo.,  §  115; 


Supp.    746. 

nllnre  to  onpolntt  eflbei.— MoMunmy  ▼.  Mo- 
Murray.  66  N.  Y:  175:  Cross  v.  Qroas,  128  App.  Div. 
429.  112  N.  Y.  Supp.  790;  Seiden  v.  Rsimer,  190  App. 
Div.  713, 180  N.  Y.  Supp.  345;  Rima  v.  Rossie  Iron  Woi^, 
120  N.  Y.  433;  Swart  v.  Haring,  14  Hun  276;  Sims  ▼• 
College  of  Dentistry.  35  Hun  344;  Rima  v.  Rossie  Iron 
2d  sentence  is  new;  hut  sentence  from  R.  S..  pt.  3.  oh.  8.     Works.  47  Hun  154;  Parks  v.  Parks.  19  Abb.  161:  Fuh 


tit.  2.  I  4.    S  471.  as  am.  by  L.  1879.  oh.  542;  originally 
revised  from  oode  of  proo.,  1 116,  subd.  2.     §  1535.  origi- 
nally revised  from  R.  S..  pt.  3,  oh.  5.  tit.  3.  {  2.  and  L.  1852. 
ch.  277.  U  1.  2. 
■oTorenoet. — Qualificattons.  duties  and   se^ur.ty    of 

Suaidian  ad  litem,  rules  of  civil  practice.  39-44 ;  in  con- 
emnation  proceedings,  condemnation  1..  (7;  ooets in  pro- 
ceedings to  procure  appointment.  C.  P.  A.,  1 1504; 
guardians  for  mfant  plamtififs  and  defendants,  Id..  |(  203- 


Pelerin,  24 
Y.  Supp. 


V.  Ferris.  3  E.  D.  Smith  567;   Freyberg  v.  P 

How.  Pr.  202;  Frost  v.  Fioet,  15  Misc.  167,  37  N 

18;  Jackson  v.  Brunor.  17  Mise.  339,  89  N.  Y.  Sura. 

1080;  Boylen  v.  McAvoy.  29  How.  Pr.  278;  Fairweaiher 

V.  Satteriy,  7  Rob.  546. 

Folloro  to  appoint  iriitfdbui  od  litem  prior  to 
service  of  snmnioiu. — Holmes  v.  Starb  Abendachein 
Co.  (1921),  198  App.  Div.  354,  190  N.  Y.  Supp.  449. 

CkioentI  testomentorr  f^Mdten  may  soe.-— Segel- 

208.  4  469,  as  am.  by  L.  1891,  ch.  170;  originally  revised     ken  v.  Meyer.  94  N.  Y.  473;  Perkins  v.  Stiaxmel.  114  N. 


from  K.  S.,  pt.  3.  oh.  8,  tit.  2.  §  2;  see  code  of  proo..  f  115. 

Oottstmction. — ^Taylor  v.  Emmet,  137  App.  Div. 
202,  122  N.  Y.  Supp.  66. 

Appllcotton.-^Taylor  v.  Emmet.  137  App.  Div. 
2102,  122  N.  Y.  Supp.  66;  Dold  v.  Dold  (1918).  103  Misc. 
86.   169  N.  Y.  Supp.  209. 

Who  may  be  appointed. — Parish  v.   Parish.    175 


N.  Y.  181.  revg,  77  App.  Div._267,  78  N.  Y.  Sura.  1089; 

17.  56  N.    X. 
pp.  Div.  I 
Supp.  423;  Hooker  v.  Sexton.  43  Hun  593;  Faulkner  v. 


Matter  of  Cutting.  88  App.  Div.  247.  56  N.  Y.  Supp. 
945;  Baokerman  v.  Coocola,  189  App.  Div.  235.  178  N.  Y. 


Brown.  143  N.  Y.  Supp.  791:  Wice  v.  Comm.  Fire  Ins.     .-.»«,  „.  ^ 
Co.,  2  Abb.  N.  C.  325.  7  Daly  255;  Matter  of  Mang.  5     Supp.   396. 


Y.  359;  Coakley  v.  Mahar.  36  Hun  157;  Carr  v.  Huff,  57 
Hun  18.   10  N.  Y.  Supp.  361. 

Service  of  summons  on  Intent. — IngersoU  v.  Man- 
gan.  84  N.  Y.  622.  61  How.  Pr.  149;  Oouter  v.  Crouter, 
133  N.  Y.  55;  PUtt  v.  Finek.  60  App.  Div.  312.  70  N.  Y. 
Supp.  74;  Qruener  v.  Ru£fner.  134  App.  Div.  837,  119 
N.  Y.  Supp.  942;  Keyes  v.  EUenshon.  72  Hun  392.  25 
N.  Y.  Supp.  693;  Shriver  v.  Shriver.  12  Wkly.  Dig.  388, 
affd..  86  nTy.  575. 

Oompenaatlon  of  snardlan. — ^Walbridge  v.  Wal- 
bridge,  139  App.  Div.  221,  123  N.  Y.  Supp.  5S0;  Weed  v. 
Paine,  31  Hun  10;  Richardson  v.  Van  Voorhia,  8  N.  Y. 


Civ.  Proc.  Rep.  162;  Matter  of  Frits,  2  Paige  374;  Grant 
V.  Van  Sehoonhoven,  9  Paige  255. 

Consent.— Schell  v.  Cohen,  55  Hun  207,  7  N,  Y. 
Supp.  858;  Cole  v.  MoOarvey,  6  Civ.  Proc.  Rep.  305. 

Notlee  to  lntent«--Smith  v.  Reid,  134  N.  Y.  568. 

Fetttlon*  amendment. — Baumeister  v.  Demuth. 
84  App.  Div.  896,  82  N.  Y.  Supp.  831. 

Appointment  after  rerdlet  for  defendanL^Ander- 
son  V.  Anderson,  164  App.  Div.  812.  ISO  N.  Y.  Supp.  359. 

Appointment  after  eetdng  aside  verdlet  asalnet 


Appointment  of  clerk.— Lake  v.  Keesel.  64 
Div.  540,  72  N.  Y.  Supp.  311;  Fisher  v.  Lyon,  34  Hun  1 


*SS: 


In  Dortttlon  action.— Crouter  v.  Cioater.  133  N.  Y. 
55;  Varian  v.  Stevens.  2  Duer  625;  Lyie  v.  Smith,  13 
How,  Pr.  104;  Clemens  ▼.  Clemens.  66  Baib.  241:  Uhl 
V.  Loughram,  14  Civ.  Proc.  Rep.  344;  Walter  v.  I>eQraff, 
19  Abb.  N.  C.  406;  Thistle  v.  Thistle.  66  How.  Pr.  473. 

Oode  df.  nvoe.»  I  472,  cited.— Seiden  v.  Rsimer,  190 
App.  Div.  713,  180  N.  Y.  Supp.  345. 


art  24  PARTIES  §§20S-207 

§  903.    A^Ucation  for  guardian  ad  litem. 

The  guardian  must  be  appointed  upon  the  application  of  the  infant  if  he  is  of  the  age 
of  fourteen  years  or  upwards,  or  if  he  is  under  that  age  upon  the  application  of  his  general 
or  testamentary  guardian  if  he  has  one,  or  of  a  relative  or  friend;  and  in  the  case  of  an  in- 
fant defendant  if  no  such  application  shall  have  been  made  the  application  may  be  made 
by  any  other  party  to  the  action.  Upon  an  application  for  the  appointment  of  a  guardian 
ad  litem,  if  a  perscxi  has  been  designated  to  receive  summons,  piursuant  to  the  provisions 
of  section  two  hundred  and  twenty-five,  that  fact  must  affirmatively  appear  in  the  affi- 
davit presented  upon  such  application.  (Amended  by  L.  1921,  ch.  199,  in  effect  Oct.  1, 
192L) 

BctfvmttMi* — Code  civ.  pvoc.,  §  470,  axoept  last  mo-  ■e&tenoe,  m  am.  by  L.  1020,  oh.  492.    §  470.  originaUy 

tooee  wbidh  has  been  omiUed  aa  ooTered  fenoratty  hy  ravised  from  code  of  proo..  i  116,  aubd.  1,  {  471,  aa  am. 

the  neoci  ■eetion.    The  matter  after  the  aemi-oolon  la  by  L.  1870,  eh.  542;  originaUy  revised  fmn  oode  of  proo., 

horn  oode  oiv.  proo.,  §  471,  and  oovert  a  eaae  wfane  an  {  110,  subd.  2. 

fafant  ia  a  defendant  but  makes  no  appearance.    The  BwerencM.— Time  to  apply  for  guardian  ad  litem 

last  ssntenee  a  from  code  civ.  proo.,  {  426,  subd.  1,  4th  for  infant  defendant,  rules  of  civil  practice,  30. 

§  204.  Notice  of  appUcaticm  for  appointment 

1.  If  the  application  for  the  appointment  of  a  guardian  ad  litem  for  an  infant  plainti£F 
is  made  by  a  relative  or  friend  notice  thereof  must  be  given  to  his  general  or  testamentary 
guardian  if  he  has  one,  or  if  he  has  none  to  the  person  with  whom  the  infant  resides. 

2.  Where  the  application  for  the  appointment  of  a  guardian  ad  litem  for  an  infant  de- 
fendant is  made  by  a  person  other  than  the  infant,  notice  thereof  must  be  given  to  his 
general  or  testamentary  guardian  if  he  has  one  within  the  state,  or  if  he  has  none  to  the 
infant  himself  if  he  is  of  the  age  of  fourteen  years  or  upwards  and  within  the  state,  or  if  he 
is  under  that  age  and  within  the  state  to  the  person  with  whom  he  resides. 

DerlVAliMi.-'Subd.  1  is  oode  dv.  proo.,  |  470.  2d     1.  f  471,  as  am.  by  L.  1870,  ch.  M2;  originally  revised 
asntenee;  subd.  2  is  oode  civ.  proo.,  §  471,  2d  sentenoe.     from  code  of  proo..  (  116,  subd.  2. 
I  470.  ociginaUy  rsvissd  from  oode  of  proo.,  §116,  subd.        AprUeatfon.— Freund  v.   Washburn,    17  Hun   A43; 

Matter  of  Whitlock,  32  Barb.  48. 


§  206.  lialMlity  for  costs  of  guardian  ad  litem. 

A  guairdian  ad  litem  for  an  infant  is  not  liable  for  costs  unless  specially  charged  here- 
with by  the  order  of  the  court. 


.r— Re-written  from  code  civ.  proc,  §  477,  tat.  2,  I  12.    I  460,  originally  revised  from  R.  S.,  pt.  3t 

and  last  part  of  Code  I  460.    The  languate  of  the  oode  oh.  8,  tit.  2,  §  2;  see  oode  of  proo.,  §  115. 

pioviaons  have  been  changed  by  plaoang  the  matter  of  ▲ppllcftttoii.'Cvoasett  v.  Dean,  60  Misc.  60,   124 

the  rsspoosbtlity  of  a  guardian  ad  litem  for  costs  in  N.  Y.  Supp.  016;  %>annann  v.  Ksin.  6  Abb.  N.  C.  8A3; 

evevy  ease  in  the  hands  oi  the  oourt.    §  460  provides  that  Imhoff  v.  Wurts,  0  Civ.  Proo.  Rep.  48. 

a  gnanfian  ad  litem  for  aa  infant  plaintiff  ahall  be  re-  Seeorlty  for  coata. — ^Backermaa  v.  Coccola,  180  App. 

wpomBblitB  for  oosta  '*  except  where  such  infant  prosecutes  Div.  235,  178  N.  Y.  Supp*  423;  MoOovem  v.  New  Yonc 

M  a  poor  person."    f  477  provides  that  a  guardian  ad  Telephone  Co.,  100  Misc.  177,  165  N.  Y.  Supp.  48a 

litem  for  an  infant  defendant  '*b  not  liable  for  .the  costs  IMMHf  for  •••*>.— Tr(q)eano  v.  Gzimaldi,  173  App. 

of  the  aetaon.  unless  specially  charged  therewith  by  the  Dtv.  534,  150  N.  Y.  Supp.  1025;  Crossett  v.  Dean,  60 

Older  of  the  oourt,  for  personal  misconduct."    Code  dv.  Misc.  60.  124  N.  Y.  Supp.  016;  Weed  v.  Cantwell,  36 

pioe.,  i  8240,  omitted  m  view  of  the  provisions  of  this  Hun  533;  Miller  v.  Woocuiead,  52  Hun  127, 5  N.  Y.  Supp. 

§  477,  originaUy  revised  from  R.  S.,  pt.  3,  ch.  8,  88. 


§  2106.  Guardian  for  absent  infant  defendant 

Where  an  infant  defendant  resides  out  of  the  state  or  resides  within  the  state  and  is 
temporarily  absent  therefrom,  the  court,  in  its  discretion,  may  make  an  order  designating 
a  person  to  be  his  guardian  ad  litem  unless  the  infant  or  some  one  in  his  behalf  procures 
such  a  guardian  to  be  appointed  as  prescribed  in  this  article  within  a  specified  tune  after 
service  of  a  copy  of  the  order.  The  court  must  give  special  directions  in  the  order  respect- 
ing the  service  thereof,  which  may  be  upon  the  infant. 

DertfBtl^B. — Code  oiv.  proc,  I  473,  as  am.  by  L.  Strict  eoimpltonee. — ^Uhl  v.  Louffhran,  4  N.  Y.  Bupp. 

1877,  oh.  416,  L.  1880,  ch.  404,  without  chance  except  827,  16  Civ.  Proc.  Rep.  887. 

oousHon  of  last  ssntenee  which  is  covered  under  **  Serv-  Absenee  fkom  •t»te.~Smith  v.  Reid,  134  N.  Y.  668; 

iee"  and  *«  Appearance,'*  ||284,  230,  post.  §  473,  origin-  Piatt  v.  Finok,  60  Aim.  I>iv*  312,  70  N.  Y.  Supp.  74; 

aUy  revissd  man.  oode  of  proo.,  1 116,  in  part.  Qruener  v.  Ruffner,  134  App.  Div.  837,  n.,  110  N.  Y. 

AppUeailMU— Piatt  v.  Fhiok,  60  App.  Div.  312,  70  Supp.  442. 

N.  Y.  Supp.  74.  Pnctlce.— Matter  of  Cutting,  38  App.  Div.  247.  56 

N.  Y.  Supp.  045. 

§  207.  Guardian  of  mf ant  or  incompetent  person  without  application. 

The  supreme  court  may  appoint  a  guardian  ad  litem  or  special  guardian  for  an  infant 
or  an  incompetent  person,  at  any  stage  in  any  action  or  proceeding,  when  it  appears  to  the 
court  necessary  for  the  proper  protection  of  the  rights  and  interests  of  such  infant  or  in- 
competent person  and  fix  the  fees  and  compensation  of  such  guardian,  except  when  it  is 
otherwise  expressly  provided  by  law.  Such  fees  and  compensation  shall  be  payable  from  the 
estate  or  fund,  or  from  the  interest  of  the  ward  therein,  or  from  both,  as  the  court  may 
direct.     (Am.  by  L.  1922,  ch.  538,  in  effect  Sept.  1,  1922.) 


§§208,209  CIVIL  PRACTICE  ACT  art.  24 

D«fl1f»tion. — Code  dv.  proo.,  |  477a,  m  added  by     for  ocmrta  to  exerpiw  when  pzoper  for  the  protedioii  of  an 
L.   1916.   ch.  440,   without  change.     Thia  section  was     infant  or  incompitent. 

retained  because  there  should  be  some  such  broad  power        ADnvlmMift   of    maRtan. — Zalinsky    v.    ZaliBsky 

103  Misc.  306,  170  N.  Y.  6upp.  1005. 

§  208.  Guardian  ad  litem  for  incompetent  person  in  certain  cases. 

In  the  case  of  a  defendant  judicially  declared  to  be  incompetent  to  manage  his  affairs, 
in  consequence  of  lunacy,  idiocy  or  habitual  drunkenness,  and  for  whom  a  committee  has 
been  appointed,  where  the  court,  in  its  opinion,  has  reasonable  gromid  to  believe  that  the 
interest  of  the  committee  is  adverse  to  that  of  the  defendant,  or  that  for  any  reason  he  is 
not  a  fit  person  to  protect  the  rights  of  the  d^endant,  the  court,  with  or  without  appli- 
cation therefor  and  in  the  defendant's  interest,  by  order  made  at  any  stage  of  the  action,  may 
appoint  a  special  guardian  ad  litem  to  conduct  the  defense  for  the  incompetent  defendant, 
to  the  exclusion  of  the  committee,  and  with  the  same  powers,  and  subject  to  the  same  liar 
bilities,  as  a  committee  of  the  property. 

Derlf»tton. — Code  civ.  proo.,  (  428,  as  am.  by  L.  1877.     Am  U  228,  229;  on  infants  or  incompetents,  Id.,  H  23S,. 
ch.  416,  last  sentence.    The  new  matter  is  taken  from  the     ^6. 
first  sentence  of  §  428  and  from  ft  426,  subd.  2,  and  is        ftMMtffcn    ad    UUmf    aMolBAaMai.-*-8Biith     ▼. 


inserted  to  cover  "in  like  manner  and  upon  like  ground,"  Keteltas,  27  App.  Div.  279,  50  N.  Y.  Supp.  471.  aMm.  22 

which  words  are  here  omitted.    (  426,  originally  revised  Misc.  558,  50  N.  Y.  Supp.  747;  Bahlen  v.  Behlen,  73  App. 

from  code  of  proc..  §  134,  subds,  2-4.  Div.  143,  70  K.  Y.  Supp.  747;  Moore  v.  Flagf.  137  App. 

a«rerenec8. — ^Proof  of  service  not  made  by  sheriff.  Div.  338.  122  N.  Y.  Supp.  174;  Rawley  v.  Brennan,  • 

Rules  of  civil  praeU.e,  53.    Service  on  corporation,  C.  P.  St.  Rep.  605. 

§  209.  Joinder  of  {dainttffs  generally. 

All  persons  may  be  joined  in  one  action  as  plaintiffs,  in  whom  any  ri^t  to  relief  in  re- 
spect of  or  arising  out  of  the  same  transaction  or  series  of  transactions  is  alleged  to  exist 
whether  jointly,  severally  or  in  the  alternative,  where  if  such  persons  brought  separate 
actions  any  common  question  of  law  or  fact  would  arise;  provided  that  if  upon  the  appli- 
cation of  any  party  it  shall  appear  that  such  joinder  may  embarrass  or  delay  the  trial  of 
the  action,  the  court  may  order  separate  trials  or  make  such  other  order  as  may  be  ex- 
pedient, and  judgment  may  be  given  for  such  one  or  mote  of  the  f^aintiffs  bb  may  be  found 
to  be  entitled  to  relief,  for  the  relief  to  which  he  or  they  may  be  ^ititled. 

DtfllTatloii.— New.     The  above  section  is   English  §(  20-28;  for  a  penalty  or  forfeiturB,  C.  P.  A.,  tf  1179. 

practice  act,  order  16,  rule  1,  except  that  the  last  sentence  1180;  by  executor  or  administrator  for  damsJEes  caused 

of  the  latter  relating  to  costs  has  been  omitted.    Code  civ.  by  death  from  neglige&oe,  decedent  estate  I.,  f  180;  by  a 

proc.,  §446,  omitted,  being  covered  by  the  provisions  transfereeof  claim,  personal  property  1.,  §41;  aetion  upon 

relating  to  joinder  of  parties  plaintiff.  judgment,  C.  P.  A.,  §  484;  by  surety  or  trustee,  etc.,  to 

The  Knglish  practice  on  this  subject  is  as  follows:  recover  costs.  Id.,  S  1501;  by  and  against  unineoipomted 

Jiriiider  of  parttet. — "  All  persons  may  be  joined  in  associations,  general  awsonistfawa  1.,  H  12, 13, 16. 

one  action  as  i^laintiffs,  in  whom  any  ri^t  to  relief  in  €KHieral  mto. — Minion  v.  Warner,  185  App.  Div.  246» 

respect  of  or  arising  out  of  the  same  transaction  or  series  173  N.  Y.  Supp.  69. 

of  transactions  is  alleged  to  exist,  whether  jointly,  sevei^  Oonttnwtwn* — ^Metropolitan  Trust  Go.  v.  Stallo,  166 

ally,  or  in  liie  alternative  where  if  such  penons  brought  App.  Div.  649,  658,  152  N.  Y.  173;  Climax  Special^  Co. 

separate  actions  any  common  question  of  law  or  fact  v.  Seneca  Button  Co.,  54Miee.  152,  157,  103  N.  Y.  Supp. 

would  arise;  provided  that,  if  upon  the  application  of  any  8!^. 

defendant  it  shall  appear  that  such  joinder  may  embaxrass  AppUofttlOB. — ^Halman  v.  Westeheater  Fire  Ins.  Co., 

or  delay  the  trial  of  the  action,  the  court  or  a  judge  may  75  N.  Y.  7;  Deiham  v.  Lee,  87  N.  Y.  509;  Winne  v.  Niagara 

order  separate  trials,  or  make  such  other  order  sa  may  be  Fire  Ins.  Co.,  91  N.  Y.  185;  Todd  v.  Weber,  95  N.  Y.  181; 

expedient.    And  judgment  may  be  given  for  such  one  or  Bn^m  v.  Mayor,  etc.,  104  N.  Y.  ISO,  affg.,  39  Hun  533; 

more  of  the  plaintiffs  as  may  oe  found  to  be  entitled  to  Ludwig  v.  Gillespie,  105  N.  Y.  653;  Shepara  v.  Manhattan 

relief,  for  such  relief  as  he  or  they  may  be  entitled  to  Ry.  Co.,  117  N,  Y.  442,  448;  Havana  City  Ry.  Co.  v. 

without  anv  amendment.     But  the  defendant,  though  Ceballoe,  49  App.  Div.  263,  63  N.  Y.  Supp.  417;  Wakal  v. 

unsuccessful,  shall  be  entitled  to  his  costs  occasioned  by  so  Belsky,  53  App.  Div.  167,  65  N.  Y.  Supp.  815;  Freese  ▼» 

joining  any  person  who  shall  not  be  found  entitled  to  relief.  Avenr,  57  App,  Div.  633, 69  N.  Y.  Supp.  150:  Lawrence  v. 

unless  the  court  or  ajudge  in  disposng  of  the  costs  shall  McKelvey,  80  App.  Div.  514,  518,  81  K.  V.  Supp.  129; 

otherwise  direct."    (^gush  pracUoe  act,  order  16,  r.  1.)  Mullin  v.  Mullin.  119  App.  Div.  521, 104  N.  Y.  Supp.  888; 

The  New  Jersey  practice  provides  as  follows:  Wood  v.  Fagaa,  126  Am>.  Div.  581,  110  N.  Y.  Supp.  938; 

JMndw  of  paraes. — "subject  to  rules,  all  persons  Murray  v.  Oast  Lith.  A  Eiw.  Co.,  8  Ibfiac.  36,  %  N.  Y. 
claiming  an  interest  in  the  subject  of  the  action  and  in  Supp.  271;  Munson  v.  N.  Y.  C.  A  H.  R.  R.  R.  Co.,  32 
obtaining  the  judgment  demanded,  either  jointly,  sever-  Misc.  282,  65  N.  Y.  Supp.  848;  Opper  v.  Hixseh,  38  Misc. 
ally  or  in  the  alternative,  may  join  as  plaintiffs,  except  as  560,  68  N.  Y.  Supp.  879;  People  ex  reL  Petry  v.  De  Be- 
otherwise  her«n  provided.  And  persons  interested  in  viMse,  27  Hun  596;  Snow  v.  Hamiltoli,  80  Hun  157,  80 
separate  causes  of  action  may  join  if  the  causes  of  action  N.  Y.  Supp.  65,  affd.,  149  N.  Y.  611;  Spiague  ▼.  Conhra^, 
haveacommonquestionof  law  or  fact  and  arose  out  of  the  84  Hun  240.  32  N.  Y.  Simp.  572;  McLaughlin  v.  Great 
same  transaction  or  series  of  transactions."  (N.  J.  practice  Western  Ins.  Co.,  20  N.  Y.  Supp.  536;  Loomis  v.  BrowA* 
act  (1912),  ft  4).  16  Barb.  325:  Turner  v.  Conant.  10  Civ.  Proo.  Rep.  193. 

"If  one  who  may  join  as  plaintiff  declines  to  do  so,  he  Stockholdcn. — ^Barr  v.  N.  Y.,  L.E.  A,  W.  R.  R.  Co., 

may  be  made  a  defendant,  the  reason  therefor  being  96  N.  Y.  444;  Havana  City  Ry.  Co.  v.  Ceballos,  49  App. 

stated  in  the  complaint."    (Id.,  §  5.)  Div.  263.  63  N.  Y.  Supp.  417;  Conley  v.  Walton,  49  Misc. 

Keferencea.— Real  party  in  intecest  «o  sue,  C.  P.  A.,  1,  96  N.  Y.  Supp.  400:  Currier  y.  N.  Y.  W.  8.  4s  B.  R.  R. 

i  210,  ft  449;  married  women.  Id.,  §  200;  infant  entitled  Co..  35  Hun  355;  Shendan  v.  Sheridan  El.  L.  Co..  38  Hun 

to  sue.  Id.,  §  201;  parties  in  ejectment.  Id.,  ff  990-996;  396;  Kelsey  v.  Saxint.  40  Hun  150;  Andartcm  v.  Wolf, 

parties  in  partition,  Id.,  H  1012-1035;  parties  in  fore-  41  Him  571:  Averill  v.  Barber,  25  St.  Rep.  194. 

closure.  Id..  §  1079;  for  divorce.  Id..  (  1147:  for  separation,  PartnenUp.— Phillipe  v.  Clark.  48  N.  Y.  677;  AmoM 

Id.,  1 1162;  by  foreign  corporations,  gaaeral  corporation  1.,  v.  Arnold,  90  N.  Y.  580;  Nelaon  v.  Tinney,  36  Hun  837; 

ft  45;  against  directors,  general  corporation  1.,  (  91;  for  McCabe  v.  Goodfelk>w,  15  N.  Y.  Supp.  377;  Matthfowa  v. 

dissolution  of  corporation,  general  corporation  1.,  §  102;  Steita,  5  dv.  Proo.  Rep.  235. 

actions  by  and  against  executors,  etc.,  decedent  estate  1.,  Joint  and  several  Intoreata. — Pearoe  ▼.  EQtehoock,  2 

|§  140,  141 ;  action  by  creditor  against  legatee,  next  of  kin,  N.  Y.  388;  Merritt  v.  Walah,  32  N.  Y.  685;  Allen  t.  Brown, 

etc..  Id.,  U  170-194;  to  sustain  or  impeach  a  will.  Id.,  44  N.  Y.  228;  Emmeluth  v.  Home  Benefit  Assn.,  122  N.  Y. 

§  200,  205;  judgment  creditor's  action,  C.  P.  A.,  §  1189;  130;  Bates  v.  Merrick.  2  Hun  568;  Cornell  v.  Mayor,  etc., 

y  a  private  person  on  official  bond,  pubUo  officers  L,  9  Hun  285;  Gny  v.  RothaehiM,  48  Hun  596, 1 N.  Y.  flnpp. 
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PARTIES 


S89.  affd.,  112  N.  T.  668;  Coster  v.  N.  Y.  ft  E.  R.  R.  Co.. 
S  Abb.  Pr.  832;  Looodm  v.  Brown,  16  Baib.  325;  Hees  v. 
Ndlis.  66  Baib.  440. 

Owmtn  at  vnAlvMed  lnter«0tt  la  pvoMttf. — ^Wood- 
worth  T.  Brooklyn  EL  R.  Co.,  29  App.  ESv.  1.  51  N.  Y. 
Simp.  323^ 

T^BftBts  In  C9II11II0II. — De  Puy  v.  Strong,  37  N.  Y. 
373;  Hasbrouek  r.  Bimoe,  62  N.  Y.  476;  Shepard  r.  Man- 
haitan  Ry.  Co..  117  N.  Y.  442;  Cook  v.  St.  Pitul's  Church. 
5  Hon  293.  affd.,  67  N.  Y.  604. 

of  Nttl  Mtete.— Greer  v.  Smith.  155 
Moran  v.  Lydecker,  27 
Y.  287. 

lolat  owBcn  off  penoBslty. — Jacobs  v.  Mulford 
(1921).  197  App.  Div.  835,  189  N.  Y.  Supp.  481. 

beraton  mad  admtnlstnitort.— Lawrence  v.  Town- 


iwfvni  Awnen  of  rcu  Mmie.— i 

App.  Div.  420.  140  N.  Y.  Supp.  43;  Mo 
Hun  562;  Hobbell  ▼.  Lerch.  Es  N.  Y. 


§210 

•Thompeon     ▼.     Manhattan     Ry. 
Co..    130   N.   Y.    360. 

I>eTlMes«^Weed  t.  Weed.  94  N.  Y.  243;  Anderson 
V,   Anderson.    112  N.   Y.    104. 

Legatees. — ^Hood  ▼.  Hood,  19  Hun  300.  revd.  on  other 
grounds,  85  N.  Y.  561;  Betsinger  v.  Chapman.  24  Hun 
15:  Power  v.  Hathaway,  43  Barb.  214. 

rfeit  off  Ud.— Denham  v.  Cornell.  67  N.  Y.  556;  Peek 
T.  Richardson,  12  Misc.  310,  33  N.  Y.  Supp.  1110. 

Jadf  meat  credlton.— Cuiien  v.  Walsh.  161  N.  Y. 
Supp.    123. 

Aislciiee  for  eredlion. — Crouse  v.  Frothingham, 
97  NTy.  105;  Loos  v.  Wilkinson,  110  N.  Y.  195;  Swift  ▼. 
Hart,  35  Hun  128;  Smith  v.  Payne,  3  N.  Y.  Supp.  826; 
Kitchen  r.  Lowrey,  6  N.  Y.  Supp.  867;  Strickland  v. 
lAraway,  9  N.  Y.  Supp.  761;  Mills  v.  Goodenough,  9 
■end.  88  N.  Y.  24;  Johnson  v.  Wallis.  112  N.  Y.  230;  N.  Y.  Supp.  764;  KendaU  v.  Melton,  13  N.  Y.  Supp.  207; 
Sofaaltav.Cookinidkam,  30  Hun  443:  Rogers  V.Rogers.  75  Spelknan  v.  Friedman.  27  St.  Rep.  392;  Sweetser  v. 
Hun  133.  27  N.  Y.  Supp.  276;  Schluter  v.  Bowery  Sav.     Smith.  22  Abb.  N.  C.  319. 

Bank,  1  N.  Y.  Simp.  655,  16  St.  Rep.  784;  Toronto  Gen.  FoielgD  Msfgiiees  In  bMikmpley.— Matter  of 
T.  Co,  V.  C.  B.  &  Q.  R.  R.  Co.,  4  N.  Y.  Supp.  728,  21  St.  Waitc,  99  N.  Y.  433;  Peters  v.  Foster,  56  Hun  607,  10 
Rep.  908;  Meeks  v.  MetropoUUn  El.  Ry.  Co.,  11  N.  Y.     N.   Y.   Supp.   389. 

8upp.  697;  Guibert  v.  Saunders,  10  St.  Rep.  43;  Nanx  v.  KecelTen  of  eorporstfons. — Phcsniz  Warehousing- 
Oakley.  19  Civ.  Proo.  Rep.  246,  30  St.  Rep.  885.  .  Co.  v.  Badger,  67  N.  Y.  294;  Attorney-General  v.  Guar. 
imtmametunt  penons.— Fero  v.  Fero,  62  App.  Div.  dian  Life  Ins.  Co.,  77  N.  Y.  272;  Hun  v.  Cary,  82  N.  Y. 
47a  70  N.  Y.  Supp.  742;  Coddington  v.  Lamer,  75  App.  65;  Vail  v.  Hamilton,  85  N.  Y.  453;  Manley  v.  Rassiga, 
Div.  532,  78  N.  Y.  Supp.  276.  13  Hun  288. 

BenettelBrlei. — ^Anderson  v.  Dal^.  38  App.  Div.  505, 
56^.  Y.  Supp.  511. 

§  210.  Action  to  be  brought  in  name  of  real  party  in  interest. 

Every  action  must  be  prosecuted  in  the  name  of  the  real  party  in  interest,  except  that 
an  executor  or  administrator,  a  trustee  of  an  express  trust,  a  person  with  whom  or  in  whose 
name  a  contract  is  made  for  the  benefit  of  another,  or.  a  person  expressly  authorized  by 
statute,  may  sue  without  joining  with  him  the  person  for  whose  benefit  the  action  is  pros- 
ecuted. 

1066,  affd..  121  App.  Div.  906,  106  N.  Y.  Supp.  1121 . 
affd.,  193  N.  Y.  660;  Portoghesev.  Illinois  Surety  Co..  81 


civ.  proc.,  ft  440,  as  am.  by  L. 
1877.  ch.  416.  witboitt  thaoMo  of  sttbetiuiGe.  New  matter 
in  first  seBtenoe  is  taken  nom  former  second  sentence. 
ft  449,  orisiaaUy  revised  from  code  of  proo.,  ft  111,  in  part, 
and  i  113. 

WrfgititiMi  As  to  continuance  of  action  in  name  of 
origiDal  party  after  assignmeatt  see  C.  P.  A.,  i  83:  ac- 
tions by  and  against  executors  and  administratora,  qece- 
dent  estate  L,  ft  140;  actions  on  official  bonds,  C.  P.  A., 
ft  160,  public  officers  L,  ft  20;  on  bonds  of  riieriffst  Id.. 
U  20,  27;  ott  boods  of  surrogates.  Id.,  ft  20;  on  bonds  of 
coun^  trsasurer.  Id.,  ft  20;  action  for  penalties,  by  super* 
- —  m  name  of  town,  town  l.«  ft  08;  aotions  generally  in 


of  town.  Id.,  ft  11. 

MTty  In  lntercst.»*--Clark  v.  Dada  (1918) 
183  App.  Div.  263,  171  N.  Y.  Sow.  206;  Smith  v.  Hall. 
67  N.  Y.  48;  Alexander  v.  Union  Surety  A  Quar.  Co..  89 
App.  Drv.  3. 85  N.  Y.  Supp.  282;  Morcison  v.  Schmeman, 
166  App.  Div.  264.  161  K  Y.  Suro.  607;  Scbeier  v.  Mit- 
chell. 188  App.  Div.  182,  176  N.  Y.  Sum.  697;  Noviok 
V.  Waslungton,  UO  Misc.  379.  176  N.  Y.  Supp.  887; 
Owen  V.  SeU.  13  Mkc  272,  84  N.  Y.  Supp.  176;  Barkley 
V.  Walfakehl.  25  Misc.  420,  54  N.  Y.  Supp.  934;  Armour 
V.  Sound  Shora  Front  Imp.  Co..  71  Misc.  253.  128  N.  Y. 
Supp.  331;  Keller  v.  West,  Bradley  A  Cary  Mfg.  Co.,  39 
Hun  348;  Winegard  v.  Fanning,  76  Hun  170.  27  N.  Y. 
Supp.  566. 

beeater  or  ■4mftiilitnitor.— Thompson  v.  Whit- 
maah«  100  N.  Y.  35;  Weeks  v.  O'Brien.  25  App.  Div. 
206,  49  N.  Y.  Supp.  344;  Van  Buren  v.  First  Nat.  Bank, 
53  App.  Div.  80, 65  N.  Y.  Supp.  703,  affd.,  169  N.  Y.  610; 
PSck  V.  Riehaidson.  12  Misc.  310,  315,  33  N.  Y.  Supp. 
1107;  Flanagan  v.  Fidelity  A  Deposit  Co.,  32  Misc.  424, 
66  N    Y.  Supp.   544. 

**Tnutitt  orsneiprvM  tmst.**— Seymour  v.  Smith, 
114  N.  Y.  481;  Duncan  v.  China  M.  Ins.  Co.,  129  N.  Y. 
237;  Coffin  v.  Grand  Rapids  Hvd.  Co.,  136  N.  Y.  655; 
Hoffman  House  v.  Foote,  172  N.  Y.  348;  Symmen  v. 
CaioU,  207  N.  Y.  632;  Schiffer  v.  Moulton,  51  App.  Div. 
822,  64  N.  Y.  Supp.  935,  affd.,  119  N.  Y.  612;  M^hatdt 
V.  Ezodsior  Brewing  Co.,  96  App.  Div.  808.  90  N.  Y. 
Supp.  642;  Davidge  v.  Guardian  Trust  Co.,  136  App. 
Div.  78.  120  N.  Y.  Supp.  628;  Middleton  v.  Wohlgemuth, 
141  App.  Div.  078,  126  N.  Y.  Supp.  734:  Mutual  life 
Ins.  Co.  V.  Nicholas,  144  App.  Div.  95,  128  N.  Y.  Supp. 
902;  Natter  v.  Blanohard  Co.,  153  App.  Div.  814,  138 
N.  Y.  Supp.  969;  Watson  v.  Chicago.  Rock  Island  db 
Pacific  R.  R.  Co.,  169  App.  Div.  663.  155  N.  Y.  Supp. 
806;  Gattog^  v.  WUtmoie,  172  Am.  Div.  381,  168  N.  Y. 
Supp.  SdOrVestner  v.  FinUay,  lOMiso.  410,  31  N.  Y. 
Sopp.  188;  WUson  A  Co.  r.  Hartford  Fire  Ins.  Co..  190 
App.  Div.  506.  179  N.  Y.  Sum.  867;  Novick  v.  Washing- 
ion.  110  Misc.  379.  176  N.  YJ9upp.  387;  Village  of  Free- 
MTt  V.  Nassau  A  Suffolk  L.  Co..  Ill  Misc.  671. 181  N.  Y. 
fapp.  830;  Lawrence  v.  Schaefer,  19  Misc.  239,  42  N.  Y. 
Sdpp.  992,  itfd.,  20  App.  Div.  80,  46  N.  Y.  Supp.  719; 
mgg  r,  Didkman.  28  Misc.  409,  69  N.  Y.  Supp.  966; 
EMcer V.  PkineTaTMiM.  768,  76N.Y.Supp.942;Cohim- 
^  Trust  Oo.  V.  Moshier.  51  Misc.  270.  100  N.  Y.  Supp. 


Misc.  211,  142  N.  Y.  Supp.  500;  Heppenstall  v.  Bau- 
douine.  60  Misc.  620,  113  N.  Y.  Supp.  849,  affd.,  129 
App.  Div.  901.  113  N.  Y.  Supp.  851;  HollingBworth  v, 
Moulton,  53  Hon  91.  6  N.  Y.  Supp.  362,  affd.,  119  N.  Y. 
612;  Madison  Sq.  Bank  v.  Pieroe,  62  Hun  493,  17  N.  Y. 
Supp.  270,  affd..  137  N.  Y.  444:  Fuohs  v.  Mutual  Life 
Ins.  Co.,  164  N.  Y:  Supp.  105;  Lewis  v.  Home  Ins.  Co. 
(1022),  199  App.  Div.  556. 

Itustee  of  ▼olnntsry  MaoctotloB. — ^Humphreys. 
V.  N.  Y.,  L.  E.  db  W.  R.  R.  Co.,  56  Hun  534»  10  N.  Y. 
Supp.   461. 

f^rson  with  whom  oMitnet  mode  for  benelli  of 
anotticr.— Karosag  Publishing  Co.  v.  Shubert  Theatri- 
cal Co.  (1918),  181  App.  Div.  529,  169  N.  Y.  Supp.  1; 
International  Harvester  Co.  v.  Champlin,  155  App.  Div. 
847,  140  N.  Y.  Supp.  842. 

GobmbI  gnsrdniil.— Scffslken  v.  Myer,  94  N.  Y.  473; 
Coakley  v.  Mahar,  36  Hun  157;  Perkins  v.  Stimmel,  42 
Hun  520,  revd.,  114  N.  Y.  359,  365;  Thomas  v.  Bennett, 
56   Barb.    197. 

Asent  to  eeUoet. — Mdcher  v.  Kreiser,  28  App.  Div. 
362. 51 N.  Y.  Simp.  249;  Crouch  v.  Wagnor.  63  App.  Div 
526.  71  N.  Y.  Supp.  607;  RalU  v.  Equitable  Mut.  Firs 
Ins.  Co..  12  Misc.  345.  33  N.  Y.  Supp.  685;  Fargo  v. 
Owen,  79  Hun  181,  29  N.  Y.  Supp.  611. 

Llfo  ftnsiiniiiee  polftey. — Hunt  v.  Provident  Savings 
Life  Assur.  Soo..  77  App.  Div.  338,  79  N.  Y.  Supp.  74; 
Hank>n  v.  Metropolitan  Life  Ins.  Ck>.,  9  Misc.  70,  29 
N.  Y.  Supp.  65;  Kerr  v.  Mut.  Life  Ins.  Co.,  69  Hun  393, 
23   N.   Y.   Supp.   619. 

SepAntloii  agroement. — Hubbell  v.  Medbury,  53 
N.  YTutt:  Claik  v.  Fosdiok.  118  N.  Y.  12;  Edio  v.  Horn, 
42  Misc.  26,  85  N.  Y.  Supp.  635;  Bort  v.  Snell,  39  Hun 
388:  Lord  v.  Lord,  68  Hun  537.  22  N.  Y.  Supp.  1004; 
Cridler  v.  CMrry,   66  Barb.  336. 

Corpontloiis* — Board  of  Education  v.  Board  of 
Education,  76  App.  Div.  355.  78  N.  Y.  Supp.  522. 

Boceftfgf  of  eorporstfton. — Merchants^  Loan  ft 
Trust  Co.  V.  Clair.  36  Hun  362,  affd.,  107  N.  Y.  663; 
Peters  v.  Foster.  56  Hun  609.  10  N.  Y.  Supp.  389. 

AsslgiMd  datm. — Sheridan  v.  Mayor,  etc..  68  N.  Y. 
30;  Foster  v.  Central  Nat.  Bank,  183  N.  Y.  379;  Brown 
V.  Poweis,  53  App.  Div.  251,  65  N.  Y.  Supp.  733;  Cun- 
ningham V.  Cohen,  14  Misc.  12,  35  N.  Y.  Supp.  125; 
Van  Dyke  v.  Gardner,  22  Misc.  113.  49  N.  Y.  Supp.  328; 
Walcott  V.  Hiknan.  23  Misc.  459.  51  N.  Y.  Supp.  358; 
linden  v.  Brustein.  23  Misc.  655',  52  N.  Y.  Supp.  120; 
Huek  V.  Kraus,  50  Misc.  528,  99  N.  Y.  Supp.  490;  Pen- 
hollow  v.  Lawyers'  Title  G.  0>..  63  N.  Y.  Supp.  390. 

Assifiieo  for  benoflt  of  cndltors. — Northan  v. 
Dotchees  Co.  v.  Mut.  Ins.  Co.,  166  N.  Y.  319.  322. 

Oontimiaiice  after  asslgniiient. — Angel  v.  Smith, 
6  App.  Div.  251.  39  N.  Y.  Supp.  1115;  Betts  v.  De  Seld- 
ing,  81  App.  Div.  161,  80  N.  Y.  Supp.  799;  Lawson  v. 
Town  of  Woodstock,  37  Hun  352. 

Monlelpallty,  power  to  sue. — Hill  v.  Supervisors 
of  Livingston,  12  N.  Y.  52;  People  v.  Fields,  58  N.  Y.  491 ; 
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Duikee,  13  Hun  260:  Suttar  t.  Fwible,  35  Hun  196; 
Vioto^  V.  Blood.  26  Hun  616;  Dlitobeil  ▼.  Straush*  3« 
Hun  83;  Horton  v.  Panons,  37  Hun  42;  Tillotaon  v. 
Mftrtitt,  40  Hun  316;  Wood  ▼.  Superviaors  of  Monioe,  6& 
Hun  54,  3  N.Y.  Supp.  110;  Root  ▼.  Alaxuklor.  03  Hua 
558.  18  N.  Y.  SuDp.  632;  Board  of  Health  t.  Carinr.  » 
N.  Y.  Supp.  300;  Boaid  of  Health  ▼.  Valentine.  11  N.  Y. 
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iwp. 


112;  Malloy  ▼.  Board  of|HeaHh.|16  N.  Y.  Supp 


Superviflon  v.  EUis.  50  N.  Y.  620;  WaU  v.  Ray.  67  N.  Y. 
36;  Town  of  Pierrepont  v.  Lovelaas,  72  N.  Y.  211;  Baasett 
▼.  Fish.  75  N.  Y.  303;  City  of  Rochester  v.  Town  of 
Ruah,  80  N.  Y.  302;  Gray  v.  Superviaors  of  Tompkins. 
93  N.  Y.  603;  Mayor,  etc.,  v.  Bannan.  42  App.  Div.  191, 
58  N.  Y.  Supp.  1031;  Morrell  v.  Brooklyn  Borough  Gas 
Co..  113  Misc.  72.  184  N.  Y.  Supp.  656;  Aokerson  ▼. 
Supervisors  of  Niagara  Co.,  72  Hun  616.  25  N.  Y.  Supp. 
196;  Magee  v.  Cutler.  43  Barb.  239;  City  of  Oswego  v. 
Peoples  Gas  ft  Electric  Co.  (1921),  116  Misc.  354,  190 
N.  Y.  Supp.  39. 

MunMiiftl  boards  and  offleen,  a«ttoas  hf, — Haga- 
dom  V.  Raux,  72  N.  Y.  583;  Sutherland  v.  Can,  85  N.  Y. 
105;  Rozell  v.  Andrews,  103  N.  Y.  150;  Strough  v.  Super- 
visoiB  of  Jefferson  County.  119  N.  Y.  212;  Coykendafl  v. 

§  211.  Joinder  of  defendants  generally. 

All  persons  may  be  joined  as  defendants  against  whom  the  rig^t  to  any  relief  is  allied 
to  exist,  whether  jointly^  severally  or  in  the  alternative;  and  judgment  may  be  given  agi^inst 
such  one  or  more  of  the  defendants  as  may  be  found  to  be  liable,  according  to  their  re* 
spective  liabilities. 

AttoniefB,^Wadley  ▼.   Pouebs,  29  St.  Bap.  622 
Ely  v.  Lowenstein,  9  Abb.  N.  8.  37. 
nrtiMnlilB.~Voorfais  v.  Childs* 


Aetfons  In  bmim  of  people.— People  ex  raL  Naah  ▼. 

Faulkner,  31  Hun  322;  People  ▼.  Metropolitan  Teloph. 
Co..  31  Hun  596. 

Bank  reeelvinc  check  for  deposit. — Meehanina  A 
Metala  National  Bank  v.  Termini  (1921),  117  Miao.  309. 
191  N.  Y.  Supp.  334. 


Derivation. — New.  Identical  with  English  practice 
act,  order  16,  rule  4,  except  that  such  rule  contains  the 
words  "without  any  amendment  *'  at  the  end  of  the  see- 


Executor,  17  N.  Y. 


tion.    See  code  civ.  proc..  (  447,  first  sentence,  omitted  as  354;  North  v.  Bloas,  30  N.  Y.  374;  Leslie  v.  Wiley.  47  N.  T. 

covered.     This  section  broadens  the  rule  as  to  parties  648;Robert8V.  Johnson,  68  N.Y.  613;  Bariowcv.Meyenw 

defendant.  64  N.  Y.  41;  Potts  v.  Dounoe,  173  N.  Y.  335;  Hutehinaon 

INsttnguished  twom  code  dv.  proc,  |4I2,  tdntlilK  v.  Simpoon,  92  Ajpp.  Div.  882,  425,  87  N.  Y.  Suiip.  360; 

to  proper  portiea.— Dyckman  v.  VaUente,  42  N.  Y.  549;  ~  ~.   -  tt .     _._    .  _         .    __ 


NirdlinJBer  v.  Bemheimer,  133  N.  Y.  45,  54;  Lewisoho 
Bros.  v.  Aztaconda  Copper  Co.,  29  App.  Div.  552,  51  N,  Y. 
Supp.  1089;  Zundel  v.  Tacke.  47  Hun  239;  Stokes  v. 
Stokes,  59  Hun  431,  18  N.  Y.  Supp.  407,  affd.,  120  N.  Y. 
615. 

Application.— Barr  v.  N.  Y.,  L.  E.  A  W.  R.  R.  Co., 
96  N.  Y.  444;  Roberts  v.  N.  Y.  Elev.  R.  R.  Co.,  155  N.  Y. 
31;  Greene  v.  Knox,  175  N.  Y.  432;  Smith  v.  Central 
Trust  Co..  7  App.  Div.  278,  40  N.  Y.  Supp.  152;  Babbitt 
V.  Gibbs,  51  App.  Div.  387,  64  N.  Y.  Supp.  699;  Wokal  v. 
Belsky,  53  App.  Div.  167,  65  N.  Y.  Supp.  815;  Duck  v. 
McGrath,  160  App.  Div.  490,  145  N.  Y.  Supp.  1040; 
Brock  V.  Poor.  167  App.  Div.  800,  153  N.  Y.  Supp.  343; 
Hatch  V.  Heinxe,  172  App.  Div.  675, 158  N.  Y.  Supp.  385: 
Riehl  V.  lUinoiB  Surety  Co..  85  Misc.  245, 148  N.  Y.  Supp. 
339 

"Necessary  party  defendant.'*— Harris  v.  Elliott,  29 
App.  Div.  573.  51  N.  Y.  Supp.  1012;  Babbitt  v.  Gibbs,  51 
App.  Div.  387,  64  N.  Y.  Supp.  699. 

Corporation. — People  ex  rel.  Haberman  v.  James,  5 
App.  Div.  412,  39  N.  Y.  Supp.  313;  Miller  v.  Barlow,  78 
App.  Div.  331,  79  N.  Y.  Supp.  964. 

Directors  off  corporation. — King  v.  Barnes,  109  N.  Y. 
267;  McClave  v.  Thompson,  36  Hun  365;  Wilson  Mfg. 
Co.  V.  Swind,  25  N.  Y.  Supp.  808. 

Actions  against  stocknolders. — Simmons  v.  Sisson, 
26  N.  Y.  264;  Kincaid  v.  Dwindle,  59  N.  Y.  548;  Mathes 
V.  Nddig,  72  N.  Y.  100;  Angell  v.  Lawton,  76  N.  Y.  540; 
Van  Tuyl  v.  Scharmann,  208  N.  Y.  53;  Savings  Assn.  v. 
O'Brien.  51  Hun  45.  3  N.  Y.  Supp.  764;  Gardner  v.  C.  B. 
Keogh  Mfg.  Co.,  63  Hun  519,  18  N.  Y.  Supp.  391. 

Stockholder's  action. — McCrea  v.  McClenahan,  114 
App.  Div.  70,  99  N.  Y.  Supp.  689;  Brock  v.  Poor,  167 
App.  Div.  798,  163  N.  Y.  Supp.  343. 

■ecelTers  of  corporation. — Whitney  v.  Wilcox 


Brown  v.  Birdsafl,  29  Barb.  549;  Snow  v.  Howwd,  35 
Barb.  55. 

Savlnss  liank. — CoaniH  v.  Hudson  City  Savins* 
Inst..  24  Misc.  4,  52  N.  Y.  Supp.  189. 

Condemnation  pioceedlnn.— Schenectady  Ry.  Co. 
V.  Lyon,  44  Misc.  275,  89  N.  Y.  Supp.  908. 

Itepaycr's  action.— Standait  v.  Bortis,  46  Hun 
82;  McCrea  v.  Chahoon,  54  Hun  577,  8  N.  Y.  Supp. 
88. 

insurance  policy. — ^MoCabe  v.  McCabe,  67  App. 
Div.  589.  73  N.  Y.  Sopp.  852;  Munson  ▼.  N.  Y.  C.  AH. 
R  R.  R  Co.,  32  Misc.  m  65  N.  Y.  Supp.  848. 

naod.— Seilerd  v.  Mulligan.  86  App.  Dir.  83, 55  N.  Y. 
Supp.  140;  Bierschenek  v.  King,  38  App.  Div.  360.  65 
N.  Y.  Supp.  606;  McQueen  v.  New,  87  Hun  206.  83  N.  Y. 
Supp.  see;  Pritchard  v.  Palmer,  88  Hua  412,  84  N.  Y. 
Supp.  787. 

Conversion. — ^Buchanan  v.  Provident  Loan  Society^ 
63  Misc.  269.  119  N.  Y.  Supp.  458. 

Joint  tort  feasors.— Lane  ▼.  Fenn,  76  Misc.  48,  184 
N.  Y.  Supp.  92. 

Annulment  of  maiTlace* — ^Fero  v.  Fero,  62  App.  Div. 
470,  70  N.  Y.  Supp.  742;  Coddington  v.  Lamer,  75  Ap|^. 
Div.  532,  78  N.  Y.  Supp.  276. 

Mortcage  foredosnre. — ^Vought  v.  Levin,  142  App. 
Div.  623.  127  N.  Y.  Supp.  479;  Gano  v.  Potter,  105  Miac 
482,  173  N.  Y.  Supp.  528. 

Partition. — Delcambre  v.  Delcambre,  210  N.  Y.  460» 
revg.  149  >^p.  Div.  952. 133  N.  Y.  Supp.  1118. 

Mechanic's  lien,  foredosure. — Huton  Bridge  Const  . 
Co.  v.  N.  Y.  C.  A  H.  R.  R.  R.  Co..  145  N.  Y.  390;  Brown 
V.  Danforth.  37  App.  Div.  321,  55  N.  Y.  Supp.  825;  Pieroo 
V.  Kinney,  75  Misc.  328,  135  N.  Y.  Supp.  537;  Garland  ▼. 
Van  Rensselaer,  71  Hun  2,  24  N.  Y.  Supp.  781;  Hilton 
Bridge  Co.  v.  Gouvemeor  R.  R.  Co.,  90  Hun  584,  35 


■ecelTers  of  corporation. — Whitney  v.  Wilcox,  56  N.  Y.  Supp.  976;  Cunningham  v.  Doyle,  20  N.  Y.  Supp  > 

App.  Div.  57.  68  N.  Y.  Supp.  667;  National  Bank  of  476;  Sheffield  v.  Earley.  25  N.  Y.  Supp.  1008. 

Auburn  V.  Dillingham.  82  Hun  100,  34  N.  Y.  Supp.  267.  Spedllc  perftirmance. — ^Mowbray  v.   Dieokman,   & 

Personal  representatives. — Johnson  v.  Bfarvey.  84  App.  Div.  120.  41  N.  Y.  Supp.  82;  Baeck  v.  Meinken,  3S> 

N.  Y.  363;  Peyser  v.  Wendt,  87  N.  Y.  322;  Trust  A  De-  Misc.  371,  68  N.  Y.  Supp.  428. 
posit  Co.  v.  Pratt,  25  Hun  23. 

§  212.  Defendant  need  not  be  interested  in  all  the  relief  claimed. 

It  shall  not  be  necessary  that  each  defendant  shall  be  interested  as  to  all  the  relief 
prayed  for,  or  as  to  every  cause  of  action  included  in  any  proceeding  against  him;  but 
the  court  may  make  such  order  as  may  appear  just  to  prevent  any  defendant  from  beings 
embarrassed  or  put  to  expense  by  being  required  to  attend  any  proceedings  in  which  he 
may  have  no  interest. 

Derlfatfon. — New.   See  English  practice  act.  order  16,     vision  is  neoessary  in  view  of  the  preceding  section.    8e» 
r.  5,  which  is  identical  with  the  above  section.    This  pro-      also  next  section. 

§  213.  Where  doubt  exists  as  to  who  is  liable. 

Where  the  plaintiff  is  in  doubt  as  to  the  person  from  whom  he  is  entitled  to  redress^ 
he  may  join  two  or  more  defendants,  to  the  intent  that  the  question  as  to  which,  if  any,, 
of  the  defendants  is  liable,  and  to  what  extent,  may  be  determined  as  between  the  par- 
ties. 

Deitnitlon. — New.   See  English  practice  act,  order  16,  "The  typical  case  for  the  l^ppUcation  of  the  rule  which  La 

rule  7,  practically  identical.  ' '  ' " "      ' — * 

The  following  illustration  for  the  reason  for 
provision  is  ipven  in  the  notes  to  Uie  English  practice 


art.  24  PARTIES  §§  214-216 


the  aetaoB.  The  pmunptiX  repudiates  the  ecant's  author-  be  entitled  to  upon  the  footing  that  the  agent  had  the 
ity.  Pbintiff  ie  in  the  davk  ae  to  the  authority  of  the  authority  wUch  he  assumed  to  have,  and  alternatively 
■cent.  He  may  join  both  principal  ^id  acent  under  this  claiming  against  the  agent  damages  for  breach  of  war- 
rale.  rIaiTning  avdnst  the  principal  su^  relief  as  he  may  lanty  of  authority." 

§  214.  People  as  defendants  in  certain  real  estate  actions. 

In  any  action  brought  affectiiig  real  estate  upon  which  the  people  of  the  state  of  New 
York  have  or  claim  to  have  a  lien  under  the  transfer  tax  act,  the  people  of  the  state  of 
New  York  may  be  made  a  party  defendant  in  the  same  manner  as  a  private  person. 

AullAltoB. — Code  civ.  proo..  {  447.  as  am.  by  L.  1901,     originally  revised  from  oode  of  proo.,  (  1 18,  in  part, 
eh.  609,  L.  1911,  eh.  24,  fint  part  of  second  sentence; 

§  216.  Unknown  defendant. 

Where  the  plaintiff  is  ignorant  of  the  name  or  part  of  the  name  of  a  defendant,  he  may 
designate  that  defendant,  in  the  summons  and  in  any  other  process  or  proceeding  in  the 
action,  by  a  fictitious  name  or  by  as  much  of  his  name  as  is  known,  adding  a  descrip- 
tion identifying  the  person  intended.  Where  the  plaintiff  demands  judgment  against 
an  unknown  person,  he  may  designate  that  person  as  unknown,  adding  a  description 
tending  to  identify  him.  In  either  case  the  person  intended  is  thereupon  regarded  as  a 
defendant  in  the  action  and  as  sufficiently  described  therein  for  all  purposes,  including 
substituted  service  of  the  summons.  When  the  name  or  the  remainder  of  the  name  or  the 
person  becomes  known,  an  order  must  be  made  by  the  court  upon  such  notice,  with  or 
without  terms,  as  it  prescribes,  that  the  proceedings  already  taken  be  deemed  amended 
by  the  insertion  of  the  true  name  in  place  of  the  fictitious  name  or  part  of  a  name  or 
the  designation  as  an  unknown  person,  and  that  all  subsequent  proceedings  be  taken 
onder  the  true  name. 

l>erlTmtloia.r-Oode  dv.  proc.,  (  461.  as  am.  by  L.  1879,  «*Fletitloiis  name.'*— Town  of  Hancock  v.  First  Nat. 

eh.  542,  without  change  of  substance.     Word  "aubsti-  Bank,  93  N.  Y.  82;  Stuyvesant  v.  Weil,  26  Misc.  445,  57 

toted**  is  inserted  to  cover  the  omitted  reference.    Words  N.  Y.  Supp.  592,  revd.  on  other  grounds,  41  Anp.  Div.  551, 

"with  or  without"  substituted  for  "and  such."  thus  leav-  58  N.  Y.  Supp.  697;  Gardner  v.  Kraft,  52  How.  Pr.  489; 

ing  terms  to  the  dJacretion  of  the  court,    i  451,  originally  Hilton  v.  Sensheimer,  5  Civ.  Proc.  Rep.  355;  Gannon  v. 

raviaed  from  code  of  broc.,  (  135,  in  part,  end  i  175.  Myars,  11  Civ.  Proc.  Rep.  187. 

€3MiiU  ucUoB.— Italian  Importing  Co.  v.  Spodaro,  63  ^'DMcrlptton  "   DfiCCfSMT*— Snyder  v.   Pareso.   151 

Miac  320.  117  N.  Y.  Supp.  135.  App.  Div.  110, 135  N.  Y.  Supp.  960;  Sherman  v.  Carman, 

AppUcatton.— Bergen  v.   Wyckoff,   84   N.   Y.   659;  169  App.  Div.  17,  154  N.  Y.  Supp.  484;  Simon  v.  Under- 

Tyti^  V.  Seaman's  Bank  for  Savings,  57  App.  Div.  381,  wood,  61  Misc.  369,  878.  115  N.  Y.  Supp.  65. 

68  N.  Y.  Sm>p.  275;  Goodwin  v.  Crooks,  58  App.  Div.  464,  Use  of  sonuune  atone. — Von  Hatten  v.  Scboll,  1  App. 

69  N.  Y.  Siipp.  578;  Lenehan  v.  College  of  St.  Francis  Div.  32,  36  N.  Y.  Supp.  771;  Weil  v.  Martin.  24  Hun  645; 
Xavier,  30  Misc.  378,  63  N.  Y.  Supp.  1(»3.  affd.,  51  App.  Grant  v.  Birdsall,  2  Civ.  Proc.  Rep.  422. 

Div.  536.  64  N.  Y.  Supp.  868.  Service  by  iwibllcatlon.— Moir  v.  Fkx>r,  66  App.  Div. 

KnowMge  of  defemhinrs  tme  name,  determlna-     544,  73  N.  Y.  Supp.  364. 
tkom* — People  ex  rel.  Maibaoh  v.  Dunn,  38  App.  Div.  112, 
56  N.  Y.  Supp.  627. 

§  216.  Joinder  as  defendants  of  persons  severally  liable. 

l.Two  or  more  persons  severally  liable  upon  the  same  written  instrument,  including 
the  parties  to  a  bill  of  exchange  or  a  promissory  note,  whether  the  action  is  brought  upon 
the  instrument,  or  by  a  party  thereto  to  recover  against  other  parties  liable  over  to 
him,  may  all  or  any  of  them  be  included  as  defendants  in  the  same  action  at  the  option 
of  the  plaintiff. 

2.  The  joinder  of  a  person,  as  a  defendant  in  an  action,  with  another  person,  as  pre- 
scribed in  the  preceding  subdivision,  does  not  affect  his  right  to  any  order  or  other  relief 
to  which  he  would  have  been  entitled  if  he  had  been  separately  sued  in  the  action. 

3.  This  section  does  not  affect  a  defense  or  other  objection  of  a  defendant,  growing 
out  of  the  failure  to  join  in  the  action  two  or  more  persons  jointly  hable;  and,  as  regards 
the  other  parties  to  the  action,  persons  jointly  liable  are  r^^rded  as  one  party  for  every 
purpose  contemplated  by  this  section. 

Defflfmtloii.— Subd.  1  is  oode  civ.  proo.,  §  454,  as  am.  21  Barb.  531;  Farmers'  Bank  v.  Blair.  44  Barb.  641; 

by  L.  1877,  ch.  416;  originally  revised  from  oode  of  proc.,  Sherman  v.  Gregory,  42  How.  Pr.  481. 

1 120.    Subd.  2  is  code  civ.  proo.,  §  455:  originally  revised  Cemmon  law  not  eliJiiiged. — Lane  v.  Fenn.  76  Misc. 

from  L.  1841.  eh.  282,  §  1.    Subd.  3  m  oode  civ.  proo.,  48,  134  N.  Y.  Supp.  92. 

L457;  oiimnaUy  from  L.  1832,  ch.  276,  §  2,  as  am.  by  When  tnstnmientB  Mpante.— Barton  v.  Spies,  5 

1885,  eh.  211;  also  included  under  "Judgments  "  with  Hun  60;  Harris  v.  Eldridge,  5  Abb.  N.  C.  278;  De  Bidder 

oode  civ.  proc.,  §  456;  see  (  475,  post.  v.  Schermerhom,   10  Barb.  638;  Tibbits  v.  Percy,  24 

Bcteenees. — Joinder  of  causes  of  action,  C.  P.  A.,  Barb.  30. 

I  258.    Costs  where  actions  are  brought  against  defend-  Sureties. — Stein  v.  Whitman,  200  N.  Y.  576,  revg.  156 

aats  who  might  have  been  joined,  Id.,  §  1479.    Judgment  App.  Div.  861.  142  N.  Y.  Supp.  4;  Douglass  v.  Ferris,  68 

ma^  be  against  any  or  all  of  parties.  Id.,  (  474.  Hun  413,  18  N.  Y.  Supp.  685,  mod.  138  N.  Y.  192;  Gai^ 

AfpHwittolLr-Carman  v.  Plaas,  23  N.  Y.  286;  Eaton  land  v.  Van  Rensselaer,  71  Hun  2,  24  N.  Y.  Supp.  781. 

v.  AliBr,  47  N.  Y.  845;  Roehr  v.  liehman.  9  App.  Div.  Lloyd's  lire  Insanmce  policy.— Isear  v.  Daynes,  1 

347,41  N.  Y.  Supp.  480;  Bell  v.  Pfadenhaur,  51  App.  Div.  App.  Div.  557,  37  N.  Y.  Supp.  474;  Strauss  v.  Hoadley. 

244«  64  N.  y.  Supp.  977;  Southmayd  v.  Jackson,  15  Misc.  SB  App.  Div.  360. 48  N.  Y.  Supp.  239;  American  Lucol  Co. 

476,  37  N.  Y.  Supp.  201;  Hoyt  v.  Mead,  13  Hun  327;  v.  Lowe,  41  App.  Div.  500,  603,  58  N.  Y.  Supp.  687; 

kntrwnatio  Strnpnuig  M.  Co.  v.  Twisted  W.  A  S.  Co.,  142  Knorr  v.  Bates,  12  Misc.  395.  33  N.  Y.  Supp.  691;  s.  c. 

f.  Y.  Supp^  6;  Knorr  v.  Bates,  12  Mwo.  395.  33  N.  Y.  14  Misc.  601,  35  N.  Y.  Supp.  1060;  Isear  v.  McMahon,  16 

Inpp.  091;  Barton  v.  Spies,  6  Hun  60vNational  Exchange  Misc.  95.  87  N.  Y.  Supp.  1011. 

Isiak  V.  MeFariaa,  86  St.  Rep.  708;  Kelsey  v.  Bradbury, 

87 


ft 


in? 


J  217  CIVIL  PRACTICE  ACT  art.  24 

§  217.  Defendant  when  allowed  to  defend  after  subsfituted  seirice. 

Where  the  summons  is  served,  puijsuant  to  an  order  for  substituted  service  in  any 
other  manner  than  personally  without  the  state,  and  the  defendant  so  served  does  not 
appear;  he  or  his  representatives,  on  application  and  sufficient  cause  shown,  at  any  time 
before  final  judgment,  must  be  allowed  to  defend  the  action;  and,  except  in  an  action 
for  divorce  or  wherein  the  contrary  is  expressly  prescribed  by  law,  sudi  defendant  or 
his  representatives,  in  like  manner,  upon  good  cause  shown  and  upon  just  terms,  must 
be  allowed  to  defend,  after  final  jud^ent,  at  any  time  within  one  year  after  personal 
service  of  written  notice  thereof;  or,  if  such  a  notice  has  not  been  served,  within  seven 
years  after  the  filing  of  the  judgment-roll.  If  the  defense  is  sueoeesful  and  the  judgment  or 
any  part  thereof  has  been  collected  or  otherwise  enforced,  such  restitution  as  the  court 
directs  may  thereupon  be  ccHnpelled;  but  the  title  to  property  sold  to  a  purchaser  in 
good  faith,  pursuant  to  a  direction  contained  in  the  judgment  or  by  virtue  of  an  execu- 
tion issued  upon  the  same,  shall  not  be  affected  thereby.  So  much  of  this  section  as 
requires  the  court  to  allow  a  defendant  to  defend  an  action,  after  final  judgment,  does 
not  apply  to  an  action  for  partition. 

D«rlf»tton. — ^All  exoept  last  Mntenoo  ia  code  oiv.  proo..  **SiiaeiM&t  cftose  slM»inu'*-*MarTia  ▼.  Bratidyt  56 

I  446,  aa  am.  by  L.  1877.  ch.  416.  L.  1914.  eh.  346;  ori«i-  Hun  242.  9  N.  Y.  Supp.  593. 

nally  reviaad  from  code  of  proo.,  |  185.  in  part,  without  limltAtloB  Of  ttme.— Wiatera  v.  Waton.  7  Miae.  519, 

ohaage.    Laat  sentonoe  is  code  oiv.  proc.,  1 1557.  subd.  1.  27  N.  Y.  Supp.  1004;  Hallett  v.  Righters.  13  How.  Pr.  43. 

laat  aentenoe:  originally  reviaed  from  R.  S..  pt.  3.  oh.  6.  Written  notice  of  entry  of  judgment* — People  v. 

tit.  3.  I  35.  Albany,  etc..  R.  R.  Co..  7  N.  Y.  232;  Matter  of  Olan, 

■ererences.~ReKuIation8   as  to   final   judgment   in  172  N.  Y.  547,  567;  Earle  v.  Hart,  20  Hun  75. 

aetiona  for  divoroe  where  summona  aenred  by  publication,  "Paretanser  In  good  fkltii.** — Place  v.  Reilly.  98 

C.  P.  A..  §§  1175.  1176.  N.  Y.  1;  Zarkowdd  v.  Sohroeder,  71  App.  TAr,  526.  75 

Bemedy  not  eteluslTe* — Haebler  v.  Myers.  132  !^.  Y.  N.  Y.  Supp.  1021.  ' 

363;  Matter  of  Wiltse.  5  Misc.  105,  114,  25  N.  Y.  Supp.  When  Judgment  VMsted.«~Biahop  v.  Hughes,  117 

783.  App.  Div.  425,  102  N.  Y.  Supp.  595;  McCurdy-Robinson 

Co.  ▼.  Leach.  161  N.  Y.  Supp.  411. 


art.  25  SUMMONS  SS  21&-2a0 


ARTICLE  26 
Summons 

Bee.  21&  Summons  fenenUy. 
210.  Sttpplftmmital  ■ummffiw. 

220.  Servioe  of  sommons. 

221.  Senrioe  of  lummons  where  people  a  par^. 

222.  Servioe  of  eummons  in  aotion  for  p^altsr  by  oommon  informer. 

223.  Serrice  of  summons  upon  partnenhip  umng  name  of  deoeased  person. 

224.  Serrioe  of  summons  upon  nou'resident  infiuit  by  delivery  to  guardian. 

225.  Personal  servioe  of  summons  upon  a  natural  person. 

226.  Personal  servioe  of  summons  wnere  defendant  inoompetent. 

227.  Dengnation  by  resident  of  person  upon  whom  a  summons  may  be  served  durinc  his  absenoe. 

228.  Personal  servioe  of  summons  upon  domestic  ocwporation. 
220.  Personal  service  of  summons  upon  a  foreicn  ooxjKsration. 
230l  Order  for  substituted  servioe  of  summons  In  certain  eases. 

231.  Manner  of  making  stdntituted  service. 

232.  Order  for  service  of  summons  by  publication. 

233.  Servioe  without  the  state  in  lieu  of  publication. 

234.  Order  for  service  of  summons  by  publication;  by  whom  made. 

235.  Personal  service  out  of  the  state  without  order. 

§  218.  Smmnons  generally. 

A  civil  action  is  ccxnmenced  by  the  service  of  a  summons,  which  is  a  mandate  of  the  court. 
Rules  may  be  made  respecting  the  requisites  and  form  of  a  summons  and  notice  and  ia- 
dorsanents  thereon. 

Pwlntton.    Code  dv.  pioc.,  I  416;  originally  revised  Supp.  160;  Brandow  v.  Vroman,  22  Misc.  370,  50  N.  Y. 

from  code  of  proc..  §  127.  and  (  130.  in  part.    The  second  Supp.  323:  Ninth  Nat.  Bank  v.  Moses,  30  Misc.  664,  668, 

and  third  sentences  are  omitted  here  sod  covered  under  80  N.  Y.  Supp.  617;  Empire  City  Lumber  Co.  v.  Agrees 

I  825,  post.    The  new  matter  iMerted  in  first  sentenoe  is  Const.  Co.,  75  Misc.  510,  135  N.  Y.  Sudd.  370;  Matter  of 

ue  last  sentence  of  code  civ.  proc.,  i  418,  as  am.  by  Carey,  77  Misc.  602, 138  N.  Y.  Suxm.  682;  Farmers'  Loan 

Ik  1877,  oh.  416;  originidly  revised  from  code  of  pxoc.,  ft  T.  Co.  v.  Diokson,  OAbb.  Pr.  61;  Matter  of  Qriswold,  13 

I  120.    The  last  sentence  is  new.  Baib.  412;  Haynes  v.  Onderdonk,  5  T.  ft  C.  176. 

Befgrences, — Granting  provisional  remedies;  order  of  Amended  sammens. — Boyd  v.  United  States  M.  ft  T. 

aiTsst.  C.  P.  A.,  U  817,  818. 827.  834,  830,  843:  reoeiven.  Co.,  04  App.  Div.  413. 422. 88  N.  Y.  Supp.  280;  Schoffel  ▼. 

Id.,  li  074-^077;  depoat  of  property.  Id.,  it  978.  070.  Goodstein,  107  Misc.  605.  177  N.  Y.  Sux)|>.  844. 

Action  of  replevin,  Id.,  fi  1080-1131.    Subscription  and  miic  Bs  Bendens. — Harvev  v.  Mooney,  168  App. 

indorsement,  rules  of  civil  practice,  11,  13;  waiver  of  Div.  160, 153  N.  Y.  Supp.  268;  Wamw  v.  Warner,  6  Miso. 

objections  to  requiremente.  Id..  12;  requisites  and  ser-  240.  27  N.  Y.  Supp.  160;  Haynes  v.  Onderdonk.  5  T.  ft  C. 

vice.  Id..  4&-53.  176. 

Scnlce  of  rammons.— Van  Clief  v.  Van  Vechten.  130  "Mandate  of  tlie  eourt." — Keene  v.  Newark  Watofar 

N.  Y.  571;  Roberts  v.  Thompson,  140  App.  Div.  437,  134  Case  Material  Co..  81  App.  Div.  48, 80  N.  Y.  Supp.  850. 
N.  Y.  Supp.  363;  Warner  v.  Warner,  6  Misc.  240, 27  N.  Y. 

§  219.  Supplemental  summons. 

Where  the  court  directs  a  new  defendant  to  be  brou^t  in  and  the  order  is  not  made  upon 
his  own  application,  a  supplemental  sumi^ons  directed  to  him  must  be  issued. 

PalwUeniT—Code  dv.  pioc.,  1 453,  as  am.  by  L.  1877,  Stockell,  168  App.  Div.  286,  153  N.  Y.  Supp.  1004;  Stuy- 

eh.  416.  part  of  first  sentenoe,  witiiout  chsnge.    Last  part  vesant.  v.  Weil.  20  Misc.  845,  57  N.  Y.  Supp*  503;  Oisan 

of  first  sentence  is  omitted  as  a  proper  provttion  for  rules,  v.  Wall.  10  Hun  184;  Voi^  v.  Schenck,  54  Hun  548, 

See  rules  of  crvU  iwactiee,  48.    I^ast  sentenoe  is  covered  by  7  N.  Y.  Supp.  864;  Baxsotti  v.  Pcirano,  157  N.  Y.  Supp. 

ft  220.  post.  844;  Graf  v.  Weinstein,  161  N.  Y.  Supp.  337. 

Befeiemece.— Form  of  supplemental  summons,  rules        Scrrtoe  em  nenresldciit  admlnbtrator. — German- 

of  civil  practice,  48.    Bringing  in  legatees,  etc.,  on  death  American  Coffee  Co.  v.  Johnston,  168  App.  Div.  31,  158 

of  party.  Id..  251.  N.  Y.  Supp.  866. 

OenstrnettOB^-Griswold  v.  Caldwell,  14  Misc.  200.         Scrrlee  on  liifiuit.--8mith  v.  Reid,  134  N.  Y.  572. 
35  N.  Y.  Supp.  1057;  Union  Trust  Co.  v.  Boker,  26  Misc,        Order  ofpabllcatlen.— Meeks  v.  Meeks,  87  App.  Div. 

85,  56  N.  Y.  Supp.  550;  Gruner  v.  Ruffner,  50  Misc.  266.  00,  84  N.  YT  Supp.  67. 
110  N.  Y.  Supp.  873.  riiietiee.— Beum  v.  SUickeU,  168  App.  Div.  286,  158 


-Wood  V.  Swift.  81  N.  Y.  31;  Baum  v.     N.  Y.  Supp.  1004. 

§  220.  Service  of  summons. 

The  summons  may  be  served  by  any  person  of  the  age  of  eighteen  years  or  over,  other 
than  a  party  to  the  action,  except  where  it  is  otherwise  specially  prescribed  by  law.  The 
plaintiff's  attorney  by  an  indorsement  on  the  summons,  may  fix  a  time  within  which  the 
service  thereof  must  be  made;  in  that  case,  the  service  cannot  be  made  afterwards.  Wh^!e  a 
summons  is  delivered  for  service  to  the  sheriff  of  the  county  wherein  the  defendant  is  found, 
the  sheriff  must  serve  it,  and  return  it,  with  proof  of  service,  to  the  plaintiff's  attorney, 
with  reasonable  diligence.  The  provisions  of  this  article  relating  to  personal  servioe,  or  a 
substitute  for  personal  service,  of  an  original  summons  apply  to  a  supplemental  summons. 

DertfBttoii* — Coda  dv.  proc.,  4  425;  orisinaUy  revised  pevpons  other     than    sheriff.    Raise  of  civil   praotioe, 

inm  code  of  proc.,  (  133.    The  last  sentence  is  the  last  5d. 

santenee  of  1 453,  as  am.  hy  L.  1877,  oh.  416.   The  words  Serrtoe  ^y  pefiy* — ^Matter  of  Dawes,  106  App.  Div. 

**of  the  ace  of  18  yean  or  over"  in  the  first  sentenoe  cover  174,  06  N.  Y.  Supp.  52;  Smith  v.  Burliss,  23  Misc.  644.  58 

tiie  BmitatioB  in  rales  of  civil  practioe,  53,  sabd.  2.  N.  Y.  Supp.  841;  Lossy  v.  Stanley,  83  Hun  420.  3  N.  Y. 


■eretfmeii    Perviee  made  by  officer  in  action  for     Sum).  050,  levd.  on  other  grounds.  147  N.  Y.  500;  Myeis 
penalty.  C.  P.  A.,  I  222.    Proof  of  service  of  summons  by     v.  Overton,  2  Abb.  344;  Hunter  v.  Lester.  18  How.  Pr. 
^  347,  10  Abb.  260. 


§§221-225  CIVIL  PRACTICE  ACT  art.  26 

§  221.  Seirice  of  summons  where  people  a  party. 

In  a  case  in  which  the  people  of  the  state  are  by  law  a  proper  party  defendant,  the  sum- 
mons shall  be  served  on  the  attorney-general,  who  may  appear  in  behalf  of  the  people.  The 
delivery  of  a  copy  of  the  summons  to  a  deputy  attorney-general  in  person  at  the  office  of 
the  attorney-general  shall  be  equivalent  to  personal  service  on  the  attorney-general. 

DerlTatloii.— Code  oiv.   pit>o.,  (  447.    last  senienoe,  rariaed  from  R.  8.,  pt.  3,  ch.  5.  tit.  3,  H  92,  93.    i  1508.  aa 

I  1594.  in  part..  I  1598,  in  part,  ft  1627.  in  part,  extended  am.  by  L.  1913.  ch.  773.     §  1627.  aa  am.  by  L.  1809, 

and  made  general.    The  last  sentence  U  new.    §  447,  aa  ch.  528.  L.  1906.  ch.  284,  L.  1911.  oh.  25.  L.  1912.  ch.  388; 

am.  by  L.  1901,  ch.  609.  L.  1911.  oh.  24;  originany  revised  originally  revised  from  R.  &.  pt.  3.  oh.  1.  tit.  2.  |f  152.  154. 

from  code  of  proc..  §  1 18,  in  part.    §  1594,  as  am.  by  and  code  of  proc..  §  167. 
L.  1911,  ch.  26.  L.  1916,  ch.  330.  L.  1917.  oh.  774;  originaUy 

§  222.  Service  of  summons  in  action  for  penalty  by  common  informer. 

The  summons  in  an  action  for  a  penalty  or  forfeiture  given  by  a  statute  to  any  person 
who  sues  therefor  can  be  served  only  by  an  officer  authorized  by  law  to  collect  an  execution 
issued  out  of  the  same  court.  The  summons  when  issued  cannot  be  countermanded  by  the 
plaintiff  before  the  service  thereof.  Immediately  after  it  has  been  served,  the  officer  who 
served  it  must  file  it  with  his  certificate  of  service  in  the  office  of  the  clerk  or  deliver  it  with 
a  like  certificate  to  the  magistrate  by  whom  it  was  issued,  as  the  case  requires. 

DeriTAtlon.— Code  civ.  proc,  §1895,  without  change  of  14  N.  Y.  Supp.  365,  20  Civ.  Proc.  Rep.  318jQuade  v- 

subatanoe;  originaUy  revised  from  R.  S..  pt.  3,  ch.  8,  tit.  N.  Y.,  N.  H.  A  H.  R.  Co.,  14  N.  Y.  Supp.  875.  39  St. 

6,  )  5.  in  part,  and  I  6.  Rep.  157. 

IpnUcftUon.— Ahner  v.  N.  Y..  N.  H.  A  H.  R.  Co.. 

§  223.  Service  of  summons  on  partnership  using  name  of  deceased  person. 

In  case  any  action  or  proceeding  shall  be  brought,  founded  in  whole  or  in  part  upon  any 
transaction  growing  out  of  a  business  conducted  under  the  name  of  a  deceased  person,  as 
provided  by  subdivision  three  of  section  twenty  and  section  twenty-one  of  the  partnership 
law,  and  the  name  of  the  deceased  person  is  stated  as  a  defendant,  the  process  and  papers 
therein  may  be  served  on  any  person  or  persons  using  such  name  with  like  effect  as  though 
such  person  or  persons  had  been  named  as  defendant  by  his  or  their  own  respective  names, 
and  with  the  same  effect  as  though  all  such  persons  were  served  with  process,  and  the  proc- 
ess and  all  papers  may  be  amended  by  substituting  the  name  or  names  of  the  person  or 
persons  using  the  name  of  such  deceased,  and  no  action  or  proceeding  shall  fail,  abate  or 
in  any  manner  be  hiisdered  by  the  name  of  such  deceased  being  so  used. 

Derifmtlon.— Code  civ.  proc..  §  801-a.  as  added  by  L.  1900,  oh.  65.  without  change  of  aubfltanoe;  originally 
reviaed  from  L.  1880.  ch.  561,  (  5. 

§  224.  Service  of  summons  upon  non-resident  infant  by  deliveiy  to  guardian* 

Where  a  guardian  ad  litem  has  been  appointed  for  an  infant  residing  out  of  the  state  or 
residing  within  the  state  but  temporarily  absent  therefrom,  the  summons  may  be  served  by 
delivering  a  copy  to  the  guardian  so  appointed,  with  like  effect  as  where  a  summons  is 
served  without  the  State  upon  an  adult  defendant,  pursuant  to  an  order  for  that  purpose* 

Derlfatlon. — Code  civ.  proc.  {  473,  aa  am.  by  L.  1877.  peat.  (  473,  originaUy  reviaed  from  oode  of  proe.,  |  116* 
«h.  416,  L.  1889,  ch.  494^  third  sentence.    The  laat  olauae,     m  part. 

relating  to  time  to  appear  or  answer,  is  covered  by  (  239,         SeiTice    off    somiiioiis    anneeMaaiy.— Taylor    v. 

Emmet,  137  App.  Div.  202.  122  N.  Y.  Supp.  66. 

§  226.  Personal  service  of  summons  upon  a  natural  person. 

Personal  service  of  the  summons  upon  a  defendant  being  a  natural  person  must  be  made 
by  delivering  a  copy  thereof  within  the  state  as  follows: 

1.  If  the  defendant  be  an  infant,  to  his  father,  mother  or  guardian,  or  if  there  be  none 
within  the  state,  to  the  person  having  the  care  and  control  of  him,  or  with  whom  he  resides, 
or  in  whose  service  he  is  employed,  and  if  the  infant  be  of  the  age  of  fourteen  years,  or  over, 
also  to  the  infant  in  person.  The  court,  in  the  defendant's  interest,  may  make  an  order, 
in  its  discretion,  requiring  a  copy  of  the  summons  to  be  also  delivered  in  behalf  of  the 
defendant  to  a  person  designate  in  the  order,  and  that  service  of  the  summons  shall  not 
be  deemed  complete  until  it  is  so  delivered. 

2.  If  the  defendant  be  a  person  judicially  declared  to  be  incompetent  to  manage  his 
affairs,  in  consequence  of  lunacy,  ictiocy  or  habitual  drunkenness,  and  for  whom  a  com- 
mittee has  been  appointed,  to  the  committee,  and  also  to  the  defendant  in  person;  but 
the  court,  in  its  discretion,  may  make  an  order  dispensing  with  delivery  to  the  d^end- 
ant  in  person. 

3.  In  any.other  case,  to  the  defendant  in  person. 


ait.  25  SUMMONS  §§  226, 227 


«▼.  i»oo..  1 420,  M  lun.  by  L.  1870,  KamB  v.  Van  ValkiMibuish.  16  How.  Pr.  144;  Davison  ▼. 

ck  642.  L.  1913.  eh.  279.  omitting  subd.  3,  which  ia  in-  Baker,  24  How.  Pr.  39. 

eliidfld  in  pchon  L,  aa  §  aOOd  thafMf,  in  eonneotion  with  DaUverj   to    hnalMBd   af  dcr«Ad»iit.— Whita    ▼. 

oode  or.  nroc..  §  158.    (  426.  oiiginaUy  revised  from  code  Ck>ulter.  59  N.  Y.  629;  Feitner  ▼.  Lewis.  119  N.  Y.  131; 

of  proe..  i  134.  sobds.  2-4.  Watson  v.  Church.  3  Hun  80;  Taggart  v.  Rogers,  49  Hun 

The  FMd  eode.  §  134.  provided  that  sendee  of  the  eum-  266;  Foote  v.  Lathrop.  53  Barb.  183. 

mons  upon  a  minor  under  the  age  of  fourteen  years  shall  Senrlce  of  Infant. — Moulton  v.  Moulton,  47  Hun  606; 

be  made  by  delivering  a  oopy  to  Bueh  minor  penonally  and  failure  to  designate  person  to  receive  service;  Pines  v. 

also  to  his  father,  mother  or  guardian,  and  if  there  be  SuIUvan.  103  Misc.  443.  170  N.  Y.  Supp.  252. 

none  within  the  state,  then  to  any  person  having  the  care  Guardian. — Hewitt  A  Co.  v.  Fanners  Loan  &  Trust 

and  eontrol  of  sueh  minor,  or  with  ^^lom  he  shall  reside,  or  Co.  (1921).  117  Miso.  444.  191  N.  Y.  Supp.  420. 

in  whose  service  he  shall  be  employed.    In  all  other  cases,  Falinre  to  secure  order  designating  person  on 

aachidiag  infants  over  fourteen  srears,  the  summons  shall  Whom  senriee  of  summons  should  be  made  for 

be  defiversd  to  the  defendant  personally.    Tlie  same  rule  Infant   defendant. — Lennox   v.    Lennox    (1921).    197 

was  originally  enacted  in  Thnx>p  code,  I  426.  App.  Div.  368.  189  N.  Y.  Supp.  718. 

§426,  however,  as  am.  by  L.  1913.  ch.  279,  dispensed  Sorflee  upon  Incompetents. — Smith  v.  Keteltas.  22 

with  the  requirement  of  deuvery  of  the  oopy  of  the  sum-  Misc.  588,  50  N.  Y.  Supp.  747,  affd.,  37  App.  Div.  279,  50 

moaa  to  an  infant  under  fourteen  personally  and  provided  N.  Y.  Supp.  471;  H^nrn  v.  Ri^ynolds.  73  Misc.  73,  132 

that  where  the  infant  is  under  that  age  the  court  shall  N.  Y.  Supp.  460;  Heller  v.  Heller.  6  How.  Pr.  194. 

make  an  order  designating  a  person  to  whom  the  summons  Service  of  nonresident  witnesses. — Person  v.  Grier, 

shall  be  delivered,  retaining  the  reQuirsment  that  the  sum-  66  N.  Y.  124;  Mathews  v.  Tiifts.  87  N.  Y.  568;  Parker  v. 

mons  shall  be  delivered  iQso  to  the  father,    mother   or  Maroo.  136  N.  Y.  585;  Finueane  v.  Warner,  194  N.  Y.  160; 

guazdian.  Siser  v.  Hampton  ft  B.  R.  A  L.  Co..  67  App.  Div.  390.  68 

Under  the  section  as  amended,  service  is  required  to  be  N.  Y.  Supp.  232;  Weston  v.  Citisens'  Nat.  Bank,  64  Aim. 

made  on  an  infant  over  fourteen  and  also  on  his  parent  or  Div.  145,  71  N.  Y.  Supp.  827;  Roberts  v.  Thompson.  149 

goardlan.     The  amendment  also  permits  the  court  to  App.  Div.  437, 134  N.Y.  Supp.  363;  Zebring  v.  Striker,  10 

require  additional  service  in  case  of  an  infant  over  fourteen  Misc.  289,  30  N.  Y.  Supp.  1053;  Woodruff  v.  Austin,  15 

on  a  person  designated  by  the  court.    This  latter  provision  Misc.  450,  37  N.  Y.  Supp.  22;  Bank  of  Metropolis  v. 

formerly  in  oode  dv.  proo..  §427,  and  was  taken  out  White.  26  Misc.  504.  57  N.  Y.  Supp.  460;  Lambkin  v. 


by  such  amendment  and  transferred  to  f  426.  Starkey,  7  Hun  479;  Brett  v.  Brown,  13  Abb.  N.  S.  295; 
Subd.  2  was  amended  by  the  committee  authorising  Pope  v.  Nupis.  3  N.  Y,  Supp.  796,  14  C^v.  Proc.  Rep.  406; 
the  court  in  its  discretion  to  dispense  with  the  delivery  of  a  Maries  v.  La  Societe  Anonyme.  19  N.  Y.  Supp.  470.  22 
copy  of  the  summons  to  a  defendant  who  is  a  lunatic,  idiot  Civ.  Proc.  Rep.  201;  Jenkins  v.  Smith,  57  How.  Pr.  171. 
or  habitual  drunkard.  Code  civ.  proc.,  §  429.  authorised  Nonresident  In  custody  under  criminal  piocees. — 
the  court  to  dispense  with  such  delivery  in  the  case  of  a  Netograph  Mfg.  Co.  v.  Scrugham.  197  N.  Y.  377,  affg. 
hinatie  if  the  deKveiy  to  him  will  tend  to  a^ravate  his  133  App.  Div.  750. 118  N.  Y.  Supp.  212. 
disorder,  or  to  lessen  the  probability  of  his  recovery.  Serrlce  of  party  attending  court. — First  National 
Under  code  civ.  proc.,  12320.  the  jurisdiction  of  the  court  Bank  v.  Di  Maitino  A  Musso  Contracting  Co.,  180  App. 
extended  to  the  custocbr  of  the  penon  and  the  care  of  the  Div.  750. 168  N.  Y.  Supp.  810;  Mathea's  v.  Tufts.  87  N.  Y. 
property  of  a  person  incompetent  in  consequence  of  lu-  568;  Paricer  v.  Marco,  136  N.  Y.  585;  Pritsh  v.  Schlicht,  5 
oaey.  idk>ey.  halntaal  drunkenness  or  senility.  There  St.  Rep.  871;  Finch  v.  Galif  her.  25  Abb.  N.  C.  404;  Trib- 
to  be  no  reason  why  the  court  should  not  in  any  une  Assn.  v.  Sleeman.  12  Civ.  Proc.  Rep.  20. 


be  authorised  to  dispense  with  the  delivery  of  a  copy  Induetnff  defendant  within  stote  oy  fraud. — Dun- 

of  the  summons  to  such  incompetent  imder  proper  cir-  ham  v.  Creesy,  4  N.  Y.  Supp.  13;  Allen  v.  Wharton.  13 

eimasUnoes.  N.  Y.  Supp.  38,  20  Civ.  Proc.  Rep.  121 ;  Wyckoff  v.  Pack- 

. — ^Proof  of  servloe  not  made  by  sheriff,  ard.  20  Abb.  N.  C.  420. 


rules  of  civil  practice.  53;  dutv  of  person  designated  to  Serflce  on  Sunday. — Scott  Shoe  Co.  v.  Dancel.  63 

receive  summons  in  behalf  of  infant    or  incompetent.  App.  Div.  172,  71  N.  V.  Supp.  263. 

Id.,  44.    Service  on  oorporation,  C.  P.  A..  (S  227-229;  on  Service  on  liollday.*-Flynn  v.  Union  Surety  A  Quar- 

infaats  or  incompetents.  Id..  1226.  anty  Co..  170  N.  Y.  145;  Bomemann.  6  App.  Div.  524, 


DcUvery  of  copy»  Imiw  eilBCted. — ^Anderson  v.  Abeel.  39  N.  Y.  Supp.  686;  Berthold  v.  Wallach,  14  Misc.  55.  85 

96  App.  Div.  37a  89  N.  Y.  Supp.  254;  Conell  v.  Grueget,  N.  Y.  Supp.  208;  Slater  v.  Jackson.  25  Misc.  783.  55  N.  Y. 

12  mms.  209.  34  N.  Y.  Supp.  25;  Martin  v.  FafBn.  21  N.  Y .  Supp.  581 ;  Didsbury  v.  Van  Tassel.  66  Hun  423,  10  N.  Y . 

Sopp.  1043;  Wright  v.  Bennett.  80  Abb.  N.  C.  65;  Wil-  Supp.  32. 

§  226.  Personal  service  of  summons  where  defendant  incompetent. 

The  court,  in  its  discretion,  with  or  without  an  application  therefor,  and  in  the  defend- 
ant's interest,  may  make  an  order  requiring  a  copy  of  the  summons  to  be  also  delivered  in 
behalf  of  the  defendant  to  a  person  designated  in  the  order,  and  that  service  of  the  sum- 
mons shall  not  be  deemed  complete  until  it  is  so  delivered,  in  either  of  the  following  cases: 

1.  Where  the  court  has  reasonable  ground  to  believe  that  the  defendant  by  reason  of 
habitual  drunkenness,  or  for  any  other  cause,  is  mentally  incapable  adequately  to  protect 
his  rights,  although  not  judicially  declared  to  be  incompetent  to  manage  his  affairs;  or 

.  2.  In  a  case  where  the  defendant  is  a  person  judicially  declared  to  be  incompetent  to  man- 
age his  affairs  in  consequence  of  lunacy,  idiocy  or  habitual  drunkenness,  where  the  court 
has  reasonable  ground  to  believe  that  the  interest  of  the  ccxnmittee  is  adverse  to  that  of  the 
drfendant,  or  that  for  any  reason  he  is  not  a  fit  person  to  protect  the  rights  of  the  defend- 
ant. 

BartfaOan.— Code  dv.  proe..  1 427.  as  am.  by  L.  1913.  When  order  granted.— Callahan  v.  N.  Y.  C.  A  H.  R. 
«h.  270,  and  first  sentence  of  (  428.  as  am.  by  L.  1877.  R.  R.  Co.,  99  App.  Div.  56.  60,  00  N.  Y.  Supp.  657;  Bern- 
«h.  416,  ^MW^^«mK^  and  rewritten,  without  intended  change  stein  v.  Bemsteio ,  188  App.  Div.  276, 176  N.  Y.  Supp.  820; 
of  sttbstanoe.   The  last  sentence  of  §  428  has  been  covered    'O'Brien  v.  O'Brien,  38  N.  Y.  Supp.  157.     _  _ 

Mo 


wider  "Parties,"  §  206,  ante.  Form  of  order.— American  Mortgage  Co.  v.  Dewey, 

The  referenoe  in  1 428  to  subd.  1  of  (  426.  was  rendered  106  App.  Div.  389. 94  N.  Y.  Supp.  808. 

ofaaolete  bythe  amendment  of  subd.  1  of  §  426  by  L.  of  Guardian   ad  Jltenit   appointment. — IngersoU    v. 

1913,  oh.  279.  Mangam,  84  N.  Y.  622;  Behlen  v.  Behlen.  73  App.  Div. 

. — ^Proof  of  service,  rules  of  civil  practice.  53.  143,  76  N.  Y.  Supp.  747. 


/• — Moulton    v.    Moulton,    47  Special  fuardlan  for  defendant  in  action  for  annul- 

Hun  607.  ment  of  marriage. — Zaiinsky  v.  Zaiinsky,  103  Misc.  308. 

ProMduio.— Carter  r.  Bwrrall.  80  App.  Div.  395.  81  170  N.  Y.  Supp.  1005. 
N.  Y.  Supp.  30. 

§  227.  Designation  by  resident  of  person  upon  whom  a  summons  may  be 
serred  during  his  absence. 

A  resident  of  the  state,  of  full  age,  may  execute  and  acknowledge,  in  the  manner  required 
by  law  to  entitle  a  deed  to  be  recorded,  a  written  designation  of  another  resident  of  the 
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state,  as  a  person  upon  whom  to  serve  a  summons,  or  any  process  or  other  paper  for  the 
commencement  oi  a  spedal  proceeding,  m  any  court  or  before  any  <^cer,  during  the  absence 
from  the  state  of  New  York  of  the  person  makmg  the  designation;  and  may  ^e  the  same, 
with  the  written  consent  of  the  person  so  designated,  executed  and  acknowledged  in  the 
same  manner,  in  the  office  of  the  clerk  of  the  county  whero  the  person  making  the  designa- 
tion resides.  The  designation  must  specify  the  residence  of  the  person  making  it  and  also 
of  the  person  designated;  and  it  remains  in  force  during  the  period  specified  therein,  if  any; 
or,  if  no  period  is  specified  for  that  purpose,  for  three  years  after  the  filing  thereof.  But  it  is 
revoked  earlier  by  the  death  or  legal  incompetency  of  either  of  the  parties  thereto,  or  by  the 
filing  of  a  revocation  thereof,  or  of  the  consent,  executed  and  acknowledged  in  like  manner. 
The  clerk  must  file  and  record  such  a  designation,  consent  or  rovocati<»i,  and  must  note 
upon  the  record  of  the  original  designation  the  filing  and  recording  of  a  revocation.  While 
the  designation  remains  in  force,  as  prescribed  in  this  section,  a  summons,  or  any 
process  or  other  paper  for  the  conunenc^uent  of  a  special  proceeding,  against  the  person 
making  it,  in  any  court  or  before  any  officer,  may  be  served  upon  the  person  so  designated, 
in  like  manner  and  with  like  effect,  as  if  it  were  served  personally  upon  the  prison  making 
the  designation,  notwithstanding  the  return  of  the  latter  to  the  state  of  New  York. 

Dirivatioii.— Code  civ.  proo.,  §  430,  as  am.  by  L.  1877.  Tfooi  at  ftbaoiee  mb4  flUhnre  to  make  dedfnmtluu 

ch.  416«  L.  1890.  oh.  524.    The  woid  "oivU  "  ia  omitted  aa  —Griffin  v.  Qriffin.  77  Bfiao.  468.  137  N.  T.  Supp.  3. 

■urplusace,  without  intended  chance  of  meaning.  BliMt    on    stoloto    of    Hmltotloiu.— Conneetieat 

Bfldeiiee  of  oompllmiice  wltti  geetfon. — Ennia  v.  Truat  ft  S.  D.  Co.  v.  Wead.  172  N.  Y.  497,  601;  Solomon  ▼. 

Untermyer.  93  App.  Div.  375,  87  N.  Y.  Supp.  095.  Bennett,  62  App.  Div.  58,  70  N.  Y.  Supp.  856. 

Consent  of  neraon  deslgnatod. — ^Lsrster  t.  Peanon.  Nonrealdenf  cmnnot  make  deaqpnatlon. — Roeen- 

7  Miac.  98.  27  N.  Y.  Supp.  399.  thai  v.  United    TranaporUtion   Co.    (1921).  196  App. 

Div.  540,  188  N.  Y.  Supp.  154. 

§  228.  Personal  service  of  summons  upon  domestic  corporation. 

Personal  service  of  the  summons  upon  a  domestic  corporation  must  be  made  by  deliver- 
ing a  copy  thereof,  within  the  state,  as  follows: 

1.  If  the  action  be  against  the  city  of  New  Yoric,  to  the  mayor,  comptroller  or  counsel 
to  the  corporation. 

2.  If  the  action  be  against  any  other  city,  to  the  mayor,  comptroller,  treasurer,  counsel, 
attorney  or  clerk;  or,  if  the  city  lack  either  of  those  officers,  to  the  officer  performing  cor- 
responding functions  under  another  naine. 

3.  In  any  other  case,  to  the  president  or  other  head  of  the  corporation,  the  secretary  or 
clerk  to  the  corporation,  the  cashier,  the  treasurer  or  a  director  or  managing  agent. 

Derlfmtlon.-><:kKie  civ.  proo.,  |  431.  amended;  orisi-  Telephone  Co.,  56  Hun  430. 10  N.  Y.  Simp.  138,  affd«,  188 

nally  roviaed  aa  f ollowa:  aubd.  1  from  L.  1860,  eh.  379, 1 4 ;  N.  Y.  401 ;  Bmyton  t.  N.  Y.,  L.  E.  A  W.  R.  R.  Co.,  72  Hun 

■ubd.  2,  new;  aubd.  3  from  code  of  proc.,  (  134,  aubd.  1.  602,  25  N.  Y.  Supp.  264;  Ivea  ▼.  Metropolitan  Life  Ina. 

a«rei«nee8. — Sennce  on  domeatic  corporation  in  Co.,  78  Hun  32,  28  N.  Y.  Supp-  1080;  Btubinc  ▼.  MeU 
Juaticei'  courta,  J.  Ct.  A.,  S§  51-54;  actiona  by  and  asainat  life  Ina.  Co.,  78  Hun  610,  28  N.  Y.  Simp.  960;  Jeoeon  ▼. 
dty  of  New  York  are  now  in  the  name  of  '*The  City  of  Poatal  Teleg.  Co.,  20  N.  Y.  Supp.  300;  Schryber  v.  Metro- 
New  York."  Greater  New  York  charter,  i  1614.  Proof  pphtan  life  Ina.  Co..  29  N.  Y.  Smp.  1092:  Flynn  ▼. 
of  service,  mlea  of  civil  practice,  53.  Budaon  R.  R.  Co.,  6  How.  Pr.803;  Municipal  Mcnrtsace 

''Domettie  corporation.**-— Maiaoh  v.  City  of  New  Co.  v.  461  8th  Ave.  Co.  (1921),  195  App.  Dtf.  370,  186 

York,  127  App.  Div.  424,  111  N.  Y.  Supp.  645,  affd.,  103  N.  Y.  Supp.  322. 

N.  Y.  460.  Aulatant    sapenntendent.~Kramer    ▼.     Buffalo 

Prealdent»  holding  orcr. — ^Fridenberg  v.  Lee  Con-  Union  Furnace  Co.,  132  App.  Div.  415, 116  N.  Y.  Supp. 

Btruction  Co.,  27  Miac.  651.  58  N.  Y.  Supp.  301.  1101. 

Cashier. — ^Eiaenhoferv.  NewYorkerZeitungPub.  Co.,  liqnldatlnf     oommlttoe. — ^Planten     t.     Natkmat 

01  App.  Div.  94, -86  N.  Y.  Supp.  438;  Winalow  v.  Staten  NaaMui  Bank,  174  App.  Div.  254.  160  N.  Y.  Supp.  297. 

Island  Rap.  T.  Co.,  51  Hun  298,  4  N.  Y.  Supp.  169.  After  resignation.— Badger  v.  U.  S.,  93  U.  S.  590; 


Treasurer. — Winak>w  v.  Staten  lal.  R.  T.  Co.,  51  Hun  Yorkville  Bank  v.  Zeltaer  B.  Co.,  80  App.  Div.  678,  80 

298,  4  N.  Y.  Supp.  169.  N.  Y.  Supp.  839;  Buchanan  v.  Pron^Mt  Park  Hotel  Co., 

Director.— Bearddey  v.  Johnson.  121  N.  Y.  224.  14  Misc.  485,  35  K.  Y.  Supp.  712;  wUaon  v.  Brentwood 

Manaclilf  agent.— Pope  v.  Tern  Haute  Car  MIg.  Hotel  Co.,  16  Miac  48,  37  N.  Y.  Supp.  655.    Compare 

Co.,  87  N.  Y.  137,  141;  PearBona  v.  Buffalo  City  Milla,  Tomolat  v.  Held  Co.,  17  Mise.  556, 40  N.  Y.  Supp.  692. 

29  App.  Div.  45,  51  N.  Y.  Supp.  645:  Murray  v.  American         De  facto  officer. — ^Beardaley  v.  Johnaon,  121  N.  Y. 

Caa.  Ina.  Co.,  88  App.  Div.  224,  85  N.  Y.  Supp.  449;  224;  Stilhnan  v.  Aasociated  Lace  Makera  Co.,  14  Miae. 

Faltiflka  v.  N.  Y.,  L.  £.  &  W.  R.  R.  Co.,  12  Misc.  478,  33  503.  35  N.  Y.  Supp.  1071;  Camaghan  v.  Export  ft  Prod. 

N.  Y.  Supp.  679;  Behan  v.  Phelpa,  27  Misc.  718,  59  N.  Y.  Oil  Co.,  11  N.  Y.  Supp.  172. 

Supp.  713:  Brun  v.  Northwestern  Realty  Co.,  52  Miac.         IMssolntlon,  ellKt.— Hetsel  v.  Tannehill  Silv.  Min. 

528,  102  N.  Y.  Supp.  473;  Wesley  v.  Beakea  Dairy  Co.,  Co..  4  Abb.  N.  C.  40. 

72  Miae.  260, 131  N.  Y.  Supp.  212;  Emerson  v.  Auburn  ft        Borden  of  proof. — Persons  v.  Buffab  City  Mills,  29 

O.  L.  R.  R.  Co.,  13  Hun  150;  Hathaway  v.  American  App.  Div.  45.  51  N.  Y.  Supp.  648. 

Min.  Stock  Ezch..  31  Hun  576:  Palmer  v.  Pennsylvania        Affldavlt  of  serrlce.— Cameron  v.  United  Tract.  Co.r 

Co.,  35  Hun  369.  affd.,  99  N.  Y.  679;  Rochester,  etc..  R.  67  App.  Div.  557,  73  N.  Y.  Supp.  981. 

Co.  V.  N.  Y..  L.  E.  ft  W.  R.  R.  Co..  48  Hun  190;  Barren  v. 


§  229.  Personal  service  of  summons  upon  foreign  c(»poration. 

Personal  service  of  the  summons  upon  a  foreign  corporation  must  be  made  by  deliver- 
ing a  copy  (hereof,  within  the  state,  as  follows: 

1.  To  the  president,  vice-president,  treasurer,  assistant  tieaenrer,  secretary  or  aaedstant 
secretary;  or,  if  the  oorpora^on  lack  either  of  those  officers,  to  the  officer  p^orming  cor- 
responding functions  under  another  name. 
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2.  To  a  person  dedgoated  for  the  purpose  as  provided  in  section  sixteen  of  the  general 
eorporation  law. 

3.  If  such  a  desigoation  be  not  in  foroe^  or  if  neither  the  person  designated,  nor  an  officer 
specified  in  subdivisbn  first  of  this  section,  can  be  found  with  due  diligence,  to  the  cashier, 
a  director  or  a  managing  agent  of  the  corporation,  within  the  state. 

4.  If  the  person  defiigoated  as  provided  in  section  sixteen  of  the  general  corporation  law 
dies  or  removes  from  the  place  where  the  corporation  has  its  principal  place  of  business 
within  the  state  and  the  oorporation  does  not  within  thirty  days  after  such  death  or  re- 
moval designate  in  like  manner  another  person  upon  whom  process  against  it  may  be  served 
within  the  state,  the  summons  in  an  action  against  the  corporation  upon  any  liability  in- 
curred within  this  state,  may  be  served,  after  such  death  or  removal,  and  before  smother 
designation  is  made,  upon  the  secretary  of  state. 

DcrtfBlloii.r-Code  chr.  pioe..  (  432,  aa  anu  by  L.  1877.  713,  81  St.  Rep.  900;  South  Pub.  Co.  v.  Fire  A«n..  67 
di.  416,  L.  1909,  ch.  S&,  amended.  Ameadment  to  eubd.  3  Hun  41, 21  N.  T.  Supp.  676;  Farmer  v.  Nat.  Life  Aasn.,  67 
pennite  aenrioe  on  a  cashier,  director  or  managing  agent     Hun  119,  21  N.  Y.  Bupp.  1056. 


vitlMNit  rqpud  to  whether  the  ooipoiatioa  has  proi>erty  FftUiure  to  nmkit  d€slgtt»fiiNi«   proof^-^Orant  v. 

within  the  state  or  whether  the  cause  of  action  arose  within  Cananea  Con.  Copper  Co.,  189  N.  Y.  241,  revg.  1 17  App. 

the  state.    The  amendment  to  subd.  4  preserves  the  oon-  Div.  576,  102  N.  Y.  Supp.  642;  McClure  v.  Su]^reme 

slitatioMal  requiteeaeatt  that  servioeupon  the  seovetaiy  of  Lodge,  41  App.  Div.  131,  59  N.  Y.  Supp.  764;  Pemne  t. 

state  may  be  made  only  in  a  suit  based  upon  a  liability  Ransom  Gas  Mach.  Co.,  60  App.  Div.  32,  69  N.  Y.  Sum>. 

anaiag  out  of  business  done  by  the  corpomtion  within  the  698;  Vitolo  v.  Been  Pub.  Co.,  66  App.  Div.  583,  73  N.  Y. 

state  and  merely  dispenses  with  the  alternative  require-  Supp.  273;  Dohert/  v.  Evening  Journal  Asm.,  99  App. 

meat  that  the  corporaUon  have  property  within  the  state.  Div.  136,  90  N.  Y.  Supp.  948;  Travis  v.  Railway  Ed. 

Althmi^  some  of  the  ceees  in  the  United  States  supieme  Assn., 33  Misc.  577, 68  M.  Y.  Supp.  893. 

court  mention  the  fact  that  a  foregin  coroorataon  which  Conditions  antborUlmr  senrlce. — Gursky  v.  BUir, 

was  improper  sued  in  a  state  where  it  aid  no  business  164  App.  Div.  612,  150  N.  Y.  Supp.  422;  Noricus  v.  Pitt»- 

had  no  property  within  that  state,  these  i^ppears  to  be  no  burdb  Coal  Co.,  169  App.  Div.  919,  153  N.  Y.  Supp.  935; 

that  has  made  that  fact  the  point  ofdedsion.    It  is  Jai^son  v.  SohuyOdll  SiUc  MUls.  92  Misc.  442.  156  N.  Y. 


clear  from  the  reasoning  in  Pennoyer  v.  N^,  95  U.  S.  742,  Supp.  219. 

and  eases  foUowiag  it,  that  the  mere  fact  that  a  nonresi-  C^ose  of  aotlon  arislnc  within  st»te.--Hii]er  v. 

dent,  whether  corporate  or  individual,  has  property  within  B.  A  M.  R.  R.  Co.,  70  N.  Y.  228;  Pope  v.  Terre  Haute 

the  state  gives  no  jurisdiction  to  the  courts  of  that  sUte  C.  A  Mfg.  Co..  87  N.  Y.  13Z;  Childs  v.  Harris  Mfg.  Co.. 

unless  the  property  be  actualbr  attached  and  then  the  104  N.  Y.  477;  Donohue  v.  City  Water  Power  Co.,  169 

jttiiadiction  is  in  rem  and  limited  to  the  property  so  App^Div.  776,  144  N.  Y.  Supp.  923;  Hibemia  Nat.  Bank 

attached.    Therefore,  it  seems  that  the  provision  m  subds.  v.  Lacombe,  21  Hun  166,  affd.,  84  N.  Y.  361;  Goldstdn 

3, 4  relating  to  property  within  the  state  is  useless  even  as  v.  Rodgers  A  Hagerty    (App.    Div.),  153  N.  Y..  Supp. 

an  alternative  provision.     If  the  presence  of  property  935. 

within  the  state  were  alone  relied  upon,  service  under  Property  within  stotOt  proof. — ^Barnes  v.  Mobile  A 

other  of  these  mbdivisions  would  probably  be  unoon-  N.  W.  R.  Co.,  12  Hun  126;  Miller  v.  Jones,  67  Hun  281, 22 

stitutional.   §  432,  originally  a  subetitute  for  code  of  proc.,  N.  Y.  Supp.  86;  Fontana  v.  Post  Printing  dt  Pub.  Co.,  87 

1 134,  subd.  1,  and  L.  1855,  ch.  279,  U  1-3.  App.  Div.  233,  84  N.  Y.  Supp.  308;  Stanton  v.  United 

■deffcnoes. — Service  on  superintendent  of  insurance,  States  Pipe-Line  Co.,  90  Hun  35,  35  N.  Y.  Supp.  629. 

insurance  1.,  %  30;  on  superintendent  of  banks,  banking  1.,  When  foreign  corporation  doing  business  Within 

1 28;servioeof  summonsby  pubUcation^C.  P.  A.,  §§232-  stnte. — Cochran  Box  A  Mfg.   Co.  v.  Moiwoe  Binder 

234;  service  injustices'  courts.  J.Ct.  A.,  H  53. 54;  service.  Board  Co.  (1921),  197  App.  Div.  221.  188  N.  Y.  Supp. 

of  citation  in  aunogate's  court  by  publication,  SurT.Ct.A.,  697;  Bogert  A  Hopper  v.  Wilder  Mfg.  Co..  (1921),  197 

H  56-58.     Proof  of  service,  rules  of  civil  practice,  53.  App.  Div.  773,  189  N.  Y.  Bupp.  444. 

ConstttnttonsHhrr— Hiller  v.  Burlington  A  M.  R.  R.  When  forcten  eorpoimnon  not  doing  hnshMss 

Co.,  70  N.  Y.  223;  Pope  v.  Terre  Uaute  C.  A  M.  Co.,  87  within  st»te«-Haelme  v.  Buokelew,  191  App.  Div.  59. 181 

N.  Y.  137;  Badgon  v.  Phil.  &  Reading  C.  A  I.  Co.,  217  N.  Y.  Supp.  104;  Laing  v.  Bristol  Brass  Corporation 

N.  Y. 432; Tauaa v. Susquehanna Co^Co..  220 N.  Y.  259;  (1921),  198  App.  Div.  325,  190  N.  Y.  Supp.  433;  HuUck 

Robert  Dollar  Co.  v.  Canadian  Car  A  Foundry  Co.,  220  v.  Petroleum  Corporation  of  America  (1921),  198  App. 

N.  Y.  270;  Pomeray  v.  Hocking  Valley  R.  R.  Co.,  220  N.  Div.  359.  190  N.  Y.  Supp.  377;  Sullivan  v.  Firth  A  Fos- 

Y.645.  ter  Co.  (1921).  199  App.  Div.  99.  191  N.  Y.  Supp.  24e. 

Viesldent  wittdn  stnte.— Fteisohmann  Construction  Cashier.— Willcox  v.  Philadelphia  Casualty  Co.,  136 

Co.  V.  Blauner's.  190  App.  Div.  95,  179  N.  Y.  Supp.  193.  App.  Div.  626,  121  N.  Y.  Supp.  368;  McCuUogh  v.  Pail- 

riertdent  of  cqnonition  eonaolldntlng.— Buell  v.  lard  Non-Mag.  Watch  Co.,  14  N.  Y.  Supp.  49.  20  Civ. 

Baltimore  *  O.  S.  W.  R.  Co..  39  Apqp.  Div.  236.  57  N.  Y.  Proc.  Rep.  386. 

Smpp.  111.  Director.— Hiller  v.  B.  A  M.  R.  R.  <>>.,  70  N.  Y.  223. 

Ttmawntr     Osdler  v.  Boston  &  Bolivia  Rubber  Co..  Childs  v.  Harris  Mfg.  Co.,  104  N.  Y.  477;  Hansen  v; 

140  A|».  Div.  367.  125  N.  Y.  Supp.  406;  Krakowski  v.  American  Security,  etc..  Co,,  159  App.  Div.  801. 144  N.  Y. 

White  Sulphur  Spiings,  Inc..  174  App.  Div.  440.  161  N.  Y.  Supp.  839;  Kowalehek  v.  Buck  Run  Coal  Co..  173  App. 

Su|»p.   193;  National  Furniture  Co.  v.  Spiegelman  A  Div.  653.  160  N.  Y.  Supp.  98. 

Co^  (1921).  116_Misc.  53, 189  N.  Y.  Supp.  449.  Manacliq;  agent.— ^Joaephy^v.  Kansas  C^ty,^  Mexico 

"^afl« 


-Pomeray  ▼.  Hocking  Valley  Ry.  Co..  218     and  Orient  Railway.  180  App.  Div.  313.  167  N.  Y.  Supp. 

N.  Y.  630.  273;  Tuchband  v.  Chicago  k  Alton  R.  C}o.,  1 15  N.  Y.  437; 


r. — Archer  v.  Fraternal  Aid  Union,  Taylor  v.  Granite  State  Frov.  Assn.,  136  N.  Y.  343;  Color 

ISO  App.  Div.  925.  180  N.  Y.  Supp.  928.  v.  Pittsburgh  Bridge  Co..  146  N.  Y.  281.  revg.  84  Hun  285. 

OBIeer  temponrlly  within  state.— Porter  v.  Sewell  32  N.  Y.  Supp.  439;  Tauxa  v.  Susquehanna  Coal  Co..  220 

Car  Heating  Co.,  7  N.  Y.  Supp.  166,  17  Civ.  Proc.  R^.  N.  Y.  259;  Young  ft  Fletcher  Co.  v.  Welsbach  L.  Co., 

386.  23  Abb.  N.  C.  233;  Vemer  v.  Collier  C^.,  179  App.  55  App.  Div.  16.  66  N.  Y.  Supp.  1024;  Vitob  v.  Bee  Pub. 

Div.  733,  167  N.  Y.  Supp.  39;  Sunrise  Lumber  Co.  v.  Co..  66  App.  Div.  583.  73  N.  Y.  Supp.  273;  Moore  v 

BieiyLttmberCo..  196  App.  Div.  170. 185  N.Y.  Supp.  711:  Monumental  Mut.  Life  Ins.  Co..  77  App.  Div.  209,  78 

Laing  v.  Bristol  Brass  Corporation  (1921),   198  App.  N.  Y.  Supp.  1009;  Fontana  v.  Post  Printing  ft  Pub.  C^.. 

Div.  325. 100  N.  Y.  Supp.  433;  National  Furniture  Co.  v.  87  App.  Div.  223.  84  N.  Y.  Supp.  308;  Beck  v.  North 

Speigehnan  Co.  (1921).  198  App.  Div.  672.  190  N.  Y.  Paekmg,  etc..  CDo..  159  App.  Div.  418. 144  N.  Y.  Supp.  602; 

Supp.  831;  Sullivan  v.  Firth  ft  Foster  Co.  (1921).  199  Karosas  v.  Susquehanna  Coal  Co..  172  App.  Div.  872. 158 

.  Div.  99.  191  N.  Y.  Supp.  246.  N.  Y.  Supp.  1021;  Gallin  v.  Allemania  Fire  Ins.  Co..  184 

oAeer  Within  stato.— Clean  St.  Ry.  Co.  v.  App.  Div.  876. 172  N.  Y.  Supp.  662;  Russsell  v.  Washing- 


i.  Co..  55  App.Dhr.  292. 67  N^ Y.  Supp.  165.     ton  Life  Ins.  Co^  62  Misc.  403,  409.  1 15  N.  Y.  Supp.  950; 

..  '^Api  . 

L.  C.  R.  Co.  V.  Vermont  ft  C.  R.  R.  Co..  16  Abb.  N.  S.     Supp.  412;  Archer  v.  Fraternal  Aid  Union.  189  App.  Div. 


upp.  g 

Trnstees  of  Insoirent  eoryocKtlon. — Cgdenaburg  ft  Loeb  v.  Star  ft  Herald  Co.,  187  App.  Div.  175.  175  N.  Y. 

.  C.  R.  Co.  V.  Vermont  ft  C.  R.  R.  Co..  16  Abb.  N.  S.  Supp.  412;  Archer  v.  Fraternal  Aid  Union.  189  App.  Div. 

249;  Murray  v.  Vanderbilt.  39  Barb.  140.  925.  180  N.  Y.  Supp.  028;  Glynn  v.  Hyde-Murphy  Co.. 

DeslKnntfon    of    saperlntendent    of    lnsiif»nco»  113  Misc.  329.  184  N.  Y.  Supp.  462;  Duryee  v.  Sunlight 

efltet.— Howard  v.  PrudiBntial  Ins.  Co.,  1  App.  Div.  185,  Gas  Machine  Co..  74  Misc.  440.  132  N.  Y.  Supp.  407; 

37  N.  Y.  Supp.  832;  SUver  v.  Western  Ass.  Co..  3  App.  Jackson  v.  SchuylkiU  Silk  MUla.  92  Misc.  442,  156  N.  Y. 


37  rt.  Y.  supp.  KKi;  E5uver  v.  western  abb.  uo.,  a  App.  Jackson  v.  scliuylkill  ouk  MUia.  vx  Misc.  442,  156  JN.  Y. 
Div.  57S,  88  N.  Y.  Supp.  385;  McClure  v.  Supreme  Lodge.  Supp.  219;  Sterett  v.  Denver  ft  R.  G.  R.  R.  Co..  17  Hun 
«l  App.  Div.  131,  138,  59  N.  Y.  Supp.  764.  316;  Reddington  v.  Mariposa  L.  ft  M.  Co..  19  Hun  405. 


of  serrlee  noon  snjperintendent  of    Contra,  Palmer  v.  Chicago  Evening  Poet  Co.,  85  Hun 
Lafflia  V.  TraveUets'  In&  Co.,  121  N.  Y.     408.  82  N.  Y.  Supp.  992;  Hochstein  v.  James  W.  HUl  Co.. 
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153  N.  Y.  Supp.  899;  Robert  Dollar  Co.  v.  Canadian        Afent  off  raecifcn.-~Giinky  ▼.  Blair.  218  N.  Y.  41; 
Car  A  Foundry  Co.,  166  N.  Y.  Supp.  34;  Doiy  y.  Mich.     Jaoobe  ▼.  Blair,  157  App.  DiT.  601, 143  N.  Y.  Supp.  897. 
Cent.  R.  R.  Co.,  8  Abb.  427:  Clewa  v.  Rockford,  R.  I.  A        PraoT  of  wroper  service.— Orob  ▼.  MeC  Coileoliiiic 
St.  L.  R.  R.  Co..  49  How.  Pr.  117;  Dreher  v.  Western     Agency,  30  Nfiso.  314,  63  N.  Y.  Supp.  513. 
Doll  Manufaoturins  Co.  (1921),  198  App.  Div.  21,  189         MlidCB  off  ptooT  of  senrice  upon  improper  perMB.-^ 
N.  Y.  Supp.  422.  "*  ~         "  ^      --  - 

"Managing  agent  '*  what  constitutes.  First  National 
Bank  y.  General  Construction  Co.,  180  App.  Diy.  743.  168 
N.  Y.  Supp.  305. 

Seryioe  on  managing  agant  of  foreign  oomoration. 
SiHft  y.  Matthews  Engineering  Co.,  178  App.  thy.  201, 
165  N.  Y.  Supp.  186. 

Praraquisites  to  service  wpon  managing  Mcmt.  Birken- 
wall  V.  May  Co.,  179  App.  Diy.  65871MN.  Y.  Supp.  1073. 

After  tonder  of  resignation.  Rath  y.  Ohio  German 
Fire  Ins.  Co..  132  App.  Diy.  692.  117  N.  Y.  Supp.  382. 

S»Iet  agientB.— Bersin  y.  Boath,  Junr.,  A  Co.  (1921). 
198  App.  Div.  344,  190  N.  Y.  Sumr.  398. 

Jof dees'  court. — Sautter  v.  Atlantic  ft  Pacific  Tea 
Co.,  92  Misc.  378.  166  N.  Y.  Supp.  992. 

§  230.  Order  for  substituted  service  of  summons  in  certain  cases. 

Where  a  summoDS  is  issued  in  any  court  of  record,  an  order  for  the  service  thereof  upoik 
a  defendant,  whether  a  domestic  corporation  other  than  a  municipal  corporation,  a  joint- 
stock  or  other  unincorporated  association  having  a  preddent  or  treasurer  residing  within 
the  state,  oi:  a  natural  person  residing  within  the  state,  may  be  made  by  the  court,  or  a. 
judge  thereof,  or  the  county  judge  of  the  county  where  the  action  is  triable,  upon  satisfac- 
tory proof  that  the  plaintiff  has  been  or  will  be  unable,  with  due  diligence,  to  make  i)6r- 
sonal  service  of  the  summons  within  the  state. 

.--HaskeU  y.  lincks.  87  N.  Y. 


Kielqy  y.  Central  C.  C.  Mfg.  Co..  13  Misc  85.  renL  on. 
other  grounds,  147  N.  Y.  620;  Stanton  y.  United  Statea 
Pipe-Une  Co.,  90  Hun  35.  35  N.  Y.  Supp.  629;  SoiMnr 
y.  Gound-Min.  Co..  55  N.  Y.  Supp.  743. 

aettfcje  of  order  In  wtprteMentMy  wnrmrAingt 
Meyer  y.  Cooaolidated  lee  Co.,  196  N.  Y.  471.  affg.  18^ 
App.  Diy.  205,  116  N.  Y.  Supp.  906. 

WiMB  ■eiilte  VPOB  McmHT  of  itAte  est  aside.— 
Eastern  Products  Clrporation  y.  Tennessee  Coal.  Ixoa. 
ft  R.  R.  Co..  102  MiMs.  657,  170  N.  Y.  Sapp.  loa  When, 
foreign  corporation  not  dotng  business  witnin  the  atata^ 
Dollar  Co.  y.  Canadian  Car  ft  Foundry  Co.,  100  Misc. 
564.  166  N.  Y.  Supp.  34. 


DerlfBtioii.— Code  dy.  pioc..  §  485,  as  am.  by  L.  1877,        Inmblllty  to  lliid 

ch.  416,  L.  1880.  eh.  535,  L.  1913,  oh.  23a  amended.  The  637;  Bank  of  Long  Island  y.  Oregoiy.  132  App.  Diy.  93, 

limitation  as  to  sendee  on  a  joint-stock  or  other  unincor-  116  N.  Y.  Supp.  309;  Malloy  y.  Lennon,  22  Misc.  542.  4^ 

porated  assodatkm  haying  a  president  or  treasurer  within  N.  Y.  Supp.  1004;  Simpeon  y.  Burch,  4  Hun  315;  Ottma» 

the  state  is  inserted  to  clarify  the  disUncUon  between  the  y  Daly.  7  N.  Y.  Supp.  897;  Phillips  y.  Winne.  80  N.  Y^ 

procedure  under  this  section  and  the  obtaining  of  an  order  Supp.  49;  Qere  y.  Gurdlaeh,  57  Biub.  13;  McCarthy  ▼. 

for  publication  against  such  an  association  whose  president  McCarthy.  55  How.  Pr.  418. 


AmUHnc  serrlee. — ^Foster  y.  Moore,  68  Ban  526.  22* 
N.  Y.  Supp.  1089:  Bentz  y.  Crotona  Park  Realty  Co... 
81  Misc.  364.  142  N.  Y.  Supp.  193. 

Atteehment  proeeedlnge.— Bogart  y.  Sweaeor,  26 
Hun  463. 

Infinite.— Steinhart  y.  Baker,  25  App.  Diy.  197.  49 
N.  Y.  Supp.  357.  affd.,  168  N.  Y.  410. 

Matrlmoiiloi  ftciloBS.^Puryis  y.  Punris,  167  App. 


or  treasurer  does  not  reside  in  the  state.    §  435.  originAlly 
reyiied  from  L.  1853,  ch.  511.  in  part. 

Bcfference. — Sendee  by  pubhoaticm  in  attachment, 
C.  P.  A..  I  905.  Proof  of  sendee,  rules  of  ciyil  practice, 
53.  subd.  5. 

CoBStltatfoiuillty.— Continental  Nat.  Bank  y.  Thur* 
ber,  74  Hun  632.  26  N.  Y.  Supp.  956.  affd..  143  N.  Y.  648. 

■fltet  off  saketttnted  eerriee.— Clare  y.  Loekard.  122 
N.  Y.  263:  Bentx  y.  Crotona  Park  Realty  Co.,  81  Misc.     Div.  717,  153  N.  Y.  Supp.  269;  MaieUo  y.  Maieik>r4& 
346,  142  N.  Y.  Supp.  193.  Misc.  266.  86  N.  Y.  Supp.  543. 

Where  resMence  anknown. — ^Foot  y.  Harris,  2  Abb.        Proof,  raflleieaey  to  wanrant  order. — Nioholae  r^ 
454:  Smith  y.  Fogarty,  6  Ciy.  Proc.  Rep.  366;  Collins     Emmett.  56  Misc.  321,  107  N.  Y.  Supp.  663. 
y.  Campfield.  9  How.  Pr.  519.  ToeattilK  offtfer.^Hess  y.  Felt,  60  Misc.  541. 112  N.  T. 

TemponuT  abaenee. — Hart  y.  Kip,  148  N.  Y.  306;     Supp.  470. 
Fiflky.Bennett,  09Hun272.  23N.Y.  Siipp.471;Ottman        Maftldpol  eovrt  off  ctty  of  Ncfir  Tork.^UidtedL 
y.  Daly.  7  N.  Y.  Supp.  897, 17  Ciy.  Proc.  Rep.  62;  Jones  y.     States  Cast  Iron  Pipe  ft  Foundnr  Co.  y.  Roberts  ft  Co... 
Derby.  1  Abb.  458.  114  Misc.  560.  187  N.  Y.  Supp.  95. 

§  231.  Maimer  of  makiiig  substituted  service. 

The  order  must  direct  that  the  service  of  the  smmnons  be  made  (1)  by  leaving  a  copy 
thereof,  and  of  the  order,  if  the  defendant  is  a  domestic  corporation  or  jointrstock  or  other 
unincorporated  association,  at  its  principal  office  or  place  of  business,  or  if  a  natural  person^ 
at  the  residence  of  the  defendant,  with  a  person  of  proper  age,  if  upon  reasonable  appli- 
cation admittance  can  be  obtained  and  such  person  found  who  will  receive  it;  or  (2)  if 
admittance  cannot  be  so  obtained  nor  such  person  foimd,  by  affixing  the  same  to  the  outer 
or  other  door  of  the  defendant's  said  place  of  business  or  office,  or  of  his  residence,  and  by- 
depositing  in  a  post-office  another  copy  thereof,  properly  inclosed  in  a  post-paid  wrapper,, 
addressed  to  the  defendant  at  its  said  principal  office  or  place  of  business,  or  to  him  at  his* 
place  of  residence,  or  (3)  in  the  case  of  a  natural  person,  upon  proof  by  affidavit  that  no* 
such  residence  can  be  found,  service  of  the  summons  may  be  made  in  such  manner  as  the 
court  may  direct. 

Derlmtloii.— Code  ciy.  proc.,  }  430,  as  am.  by  L.  1877,         Service  of  order*— Fisk  y.  Bennett.  60  Hun  272,  28. 
ch.  416,  L.  1896.  ch.  562.  L.  1913.  ch.  230,  amended;     N.  Y.  Supp.  471. 
oricinally  reyised  from  L.  1853,  ch.  511,  in  part.    The        MtoBonwr  of  plnlntift — ^Fanington  y.  Muehmors,  69- 


K^creneoft. — Papers  to  be  filed  on  resident  defend-     35  N.  Y.  Supp.  326. 
ant;  when  service  complete,  rules  of  civil  practice,  49. 
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Hun  611.. 


§  232.  Order  for  service  of  summons  by  publication. 

An  order  directing  the  service  of  a  summons  upon  a  defendant,  by  publication,  may  be 
made  in  either  of  the  following  cases: 
1.  Where  the  defendant  to  be  served  is  a  foreign  corporation;  or  is  a  joint-stock  assodation 


art.  25 


SUMMONS 


f232 


or  other  unincorporated  association  having  a  president  and  treasurer  neither  of  whom  is  a 
resident  of  this  state;  or,  being  a  domestic  corporation,  where  after  diligent  effort  service 
cannot  be  made  within  the  state  upon  the  president  or  other  head  of  the  corporation,  the 
secretary  or  clerk  to  the  corporation,  the  cashier,  the  treasurer  or  a  director  or  managing 
agent;  or,  being  a  natural  person,  iis  not  a  resident  of  the  state;  or  where,  after  diligent  in- 
quiry, the  defendant  remains  unloiown  to  the  plaintiff  or  the  plaintiff  is  unable  to  ascertain 
whether  the  defendant  is  or  is  not  a  resident  of  the  state. 

2.  Where  the  d^endant,  being  a  resident  of  the  state,  has  departed  therefrom  with  in* 
tent  to  defraud  his  creditors  or  to  avoid  the  service  of  a  summons  or  keeps  himself  concealed 
therein  with  like  intent. 

3.  Where  the  defendant,  being  an  adult  and  a  resident  of  the  state,  has  been  continu- 
ously without  the  state  of  New  York  more  than  six  months  next  before  the  granting  of 
ihe  order  and  has  not  made  a  designation  of  a  person  upon  whom  to  serve  a  summons  in 
his  behalf  as  prescribed  by  law;  or  a  designation  so  made  no  longer  remains  in  force;  or 
service  upon  the  person  so  designated  cannot  be  made  within  the  state  after  diligent  effort. 

4.  Where  complete  personal  service  of  the  summons  cannot  be  made  within  the  state, 
after  due  diligence,  upon  an  infant  or  incompetent  defendant,  whether  a  resident  or  non- 
resident of  the  state,  by  delivering  a  copy  to  the  person  or  persons  to  whom  and  each  of 
whom  a  copy  is  required  to  be  delivered  by  the  provisions  of  section  two  hundred  and 
twenty-five. 

5.  Where  the  complaint  demands  judgment  annuUmg  a  marriage,  or  for  a  divorce,  or 
a  separation. 

6.  Where  the  complaint  demands  judgment  that  the  defendant  be  excluded  from  a 
vested  or  contingent  interest  in  or  lien  upon  specific  real  or  personal  property  within  the 
state;  or  that  such  an  interest  or  lien  in  favor  of  either  party  be  enforced,  regulated,  defined 
or  limited;  or  otherwise  affecting  the  title  to  such  property;  or  where  it  appears  by  affi- 
davit that  a  warrant  of  attachment,  granted  in  the  action,  has  been  levied  upon  property 
of  the  defendant  within  the  state.  (Subd.  am.  by  L.  1921,  ch.  199,  in  effect  Oct.  1, 
1921.)  ' 

7.  Where  the  defendant  is  a  resident  of  the  state  or  a  domestic  corporation  and  an  at- 
tempt was  made  to  commence  the  action  against  the  defendant  before  the  expiration  of 
tiie  limitation  applicable  thereto  and  the  limitation  would  have  expired  within  sixty  days 
next  preceding  ^e  application  if  time  had  not  been  extended  by  the  attempt  to  conunence 
the  action. 

8.  Where  the  action  is  against  the  stockholders  of  a  corporation  or  joint-stock  com- 
pany and  is  authorised  by  law  of  the  state  and  the  defendant  is  a  stockholder  thereof. 

The  order  must  be  founded  upcm  a  verifiied  complaint  showmg  a  sufficient  cause  of  action 
against  the  ^f endant  to  be  served  or  upon  a  verified  complaint  to  recover  a  sum  of  money 
only  and  proof  by  affidavit  that  a  warrant  of  attachment,  granted  in  the  action,  has  been 
levied  upon  property  of  the  defendant  within  the  state,  and  proof  by  affidavit  of  the  addi- 
tional facts  required  by  this  section;  and  also,  where  the  application  is  made  upon  the 
ground  that  the  defendant  is  a  foreign  corporation  or  not  a  resident  of  the  state,  or  in  a 
case  specified  in  subdivision  fifth,  sixth,  or  eighth,  that  the  plaintiff,  with  due  diligence, 
has  been  or  wiU  be  unable  to  make  personal  service  of  the  sunmions.  (Paragraph  am. 
by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

If  the  defendant  be  an  infant,  the  affidavit  shall  also  set  forth  the  name,  and  the  last 
known  residence,  within  or  without  the  state,  of  the  father,  mother  or  guardian  of  such 
infant,  or  person  having  the  care  or  control  of  him,  or  with  whom  he  resides,  or  in  whose 
service  he  is  employed,  or  .that  the  name  and  such  residence,  or  either,  of  such  person  is 
unknown  to  the  applicant. 

Id.,  §  403.    Generally,  rules  of  civil  practice,  50-62,  53, 
Bubd.  7. 
Constitatioiialltr.— Grant  v.  Greene,  59  Mieo.   1, 


civ.  proo.,  §  438,  amended.  Last 
pancraph  but  one  is  code  civ.  proc.,  i  430,  without  change 
of  sobeUnce.  Subd.  4  is  new.  Last  paragraph  of  section 
k  also  new.  f  438.  as  am.  by  L.  18797  oh.  M2,  L.  1884. 
efa.  300.  L.  1800.  ch.  301.  L.  1000.  ch.  4(KS.  L.  1013.  ch.  170, 
Lb  1014,  ch.  846;  originally  revised  as  follows:  subds.  1,  2 
fnxB  code  of  proc.  1 135,  subds.  1-3.  See  L.  1860,  oh.  157, 
1 1.  1 430.  as  am.  by  L.  1877.  ch.  416.  L.  1870.  oh.  542; 
otipjuiaUy  a  si±etitute  for  code  of  proc.,  |  135,  in  part. 
Onginal  section  swperwded  by  amendment  of  1870.  The 
amwMimimts  of  1921  made  to  conform  to  code  civ.  proc. 
1 438.  subd.  5,  and  1 430.  as  amended  by  L.  1020.  ch.  478. 
BrtJBWaci.  Appointment  of  temporary  receivw 
where  serviee  is  made  by  pubttcation,  C.  P.  A.,  §  975; 
application  for  iadgment  in  case  of  service  by  pubBcation. 


Ill  N.  Y.  Suppb  1080.  revd.  on  other  grounds.  126  App. 
Div.  750,  1117^.  Y.  Supp.  386. 

Sobttanttel  eompUMiee.— Rose  v.  Heller.  100  App. 
Div.  510. 170  N.  Y.  Supp.  821;  Sonn  v.  Kennedy.  51  Muc. 
234, 238.  100  N.  Y.  Supp.  835;  Dennin  v.  Duffy.  83  Misc. 
523,  145  N.  Y.  Supp.  354. 

Appttcatton.— MiUer  v.  Jones,  67  Hun  281,  22  N.  Y. 
Simp.  86. 

Dcfendftilt  wlttMBt  state.— Psget  v.  Stevens,  148 
N.  Y.  172;  Sonnak  v.  Walker.  101  App.  Div.  156,  180 
N.  Y.  Supp.  847;  O'Reilly  v.  New  Brunswick,  A.  A  N.  Y. 
Steamboat  Co.,  28  Misc.  112.  60  N.  Y.  Supp.  261. 


ForetcD  corpontian.— 

Co,,  US  App.  Div.  298,  13 
V.  Public  3ervi<;e  Rulniiy  < 
Y.  Bupp.  831. 
UnluiOHn  defcDdant.- 

Mi«.  47, 1B8N.V  S.mn  J 


CIVIL  PRACTICE  ACT 


?7»' 


l"— Brvu  T.  UuTHrity  Pnb.  Co- 
il T.  Cobn  Gnoda  Copper  Co.,  103 
-It.  7».  Ill  N.  T.  Sopp.  386. 

nni.  lOBS:  Cbalar  t.  UirliD. 

.  nipp.  163:  MonlaonHFT  *. 

N.  Y:  aupn.  IM;  Vu  Uatv 


»  Atip.  Dlr.  710. 
IIN.Y."         — 
*1  S.\. 
r.  13S,T0 


vI.Y.Surip    HM;  ttu^onk)-     BaySreOApp.DiT.  13S,T0N.  Y.  aupn.  IS 

..  155  App.  DiT.  031,  1«0  N.     v.ToH,  147  Ank  Dir.  Ill,  131  N.  Y.  Supp 

"— if  kr  aflMBTtLX— PM  V.  aunu.  143  N.  Y.  1T3: 
.  _  .. ^  DiMnood  Co.   "' 


>.I>iv. 


N,  Y.  3upp.  38.^;  Vitolo 

a.  586.  73  N.  Y.  Supp.  l' 

STold  ■«*!».— FoBUT 

N.  Y.  Supp.  1089;  Tow9lt\  v,  : 


McKeniie  v.  Woodmid,  101  Hobait  v.  MoataoB  Diuuod  Co.,  SI  App.  IXt.  213,  ou 
N.  y.  Supp.  717;  MeLau^ilin  v.  MeCwm.  133  App.  Div. 
S7,  107  Ni  Y.  BoMi.  763:  fitaU  t.  Pdknra.  143  App.  Dir. 
S35.  138  H.  Y.  %tpp.  IS;  Mi<lillstOD  t.  ModU«db,  163 
App.  DlT.  702.  1S71».  Y.  Bupp.  BSD;  ClufcKui  t.  Butln. 
173  App.  Div.  143,  199  N.  Y.  Sopp.  343;  Ron  t.  H«Uw, 
■  ~,    .„     ^:_     .,„    ,-„   .,    Y.  8up(      —     - 


.rldian,  S6  N.  Y. 
i.  rcvi.  102  App. 
Uee  Fob.  Co..  W 


inuld,  33  Bub. 

V  lai. 


Joumul  A»a..  2:1  Misc.  296.  50  N   V 

Actloiu  In  pfr«on«in.— Grubd  v. 
149,  sjlg.  14.S  App.  Div.  89.  132  N. 
LiughliD  V.  McLiuihlin  Real  E.Htui.. 
644,  147  N.  Y.  Supp.  B59:  Jacoba  V.  V 
111.  149  N.  Y.  Supp.  500. 

H>trlinon]»l  Bcllaiis.— 0'Uc:i  ^ 
S3;  Gn»bel  v.  Nisuucr.  210  N.  Y.  1 
ott.  22  App.  Div.  473,  47  N.  V  m 
Bwkor.  SS  App.  Div,  374.  69  N',  Y. 
Diion,  107  Mue.  606.  177  N,  Y.  S,ji 

ActtonfebUi«lamlpniperl). 
N.  Y.  578;  Hbdiii  v.  Stedimm.  i'Ml  N.  'i'   IlL*. 

Hortcan  roroelosim.— Fletclier  \  Kmpp.  35  . 
Div.  586,  55  N.  Y.  Supp.  148;  C.jleTn.ui  v  Goodmu 
MiK.  517,  75  N.  V.  -Supn.  973;  Coffin  v-.  I^«Mi,  36 
347,  uttiJ..  110N.Y-.  645. 

raratUtii.— McIaueKUd  v.  MK^squ,  133  App. 
67,  107  N'.  Y.  Supp.  762;  Guyei  v.  RsymouJ.  8  MIh. 


--.met.aiON.  Y.         

i^.p.  1131;  Mb-      N.  Y.  68;  B«li 
.  162  App.  Dii        "    ■  -        "-  ' 


190  App.  DiT.  51B.  179  N.  Y.  Supp.  821:  Ptnmier  » 
D .'i.„.  leo  N.  Y.  Bupp.  T8S:  Pselinc  *.  PMLh.  1»1 

luro.  063;  Ergrtaon  v.  Tbomu,  S  Hon.  Pt.  tS; 

T.  nSany,  17  How.  Pr.  106;  Lyoo  t.  Buur.  M 

Duffy.  83 

.Howe'"Miuh.  _Co.,_ 

Ciiii«m,'86"N.'Y;_a 

■  133  N.  Y.  68;  Kmpin 
Div.  139.  90  N.  Y.  _8 


c.  Sn.  149  N.  Y.  Bupp.  394. 


App.  Div,  316.  108  N,  f:  Supp. 
Buonnck  I^od  Co.  v.  MoidMS. 


36  Ji.  Y.  Sui 

,   action    uaiiui. — Chuicy    v.    Mortoa.    9 

., 461.  41  N.  YTSupp.  463. 

IcUon   aBectlDr   title    to    ptnoDSI   i— PMty— 

"  — ..  ..  --9.  VoD  HmM  V.  Muck*™, 


.WBtyen  V.  Fick.  178  N,  Y 

App.  IMv.  538.  61  N.  Y.  Supp.  3  " 
rmrtutr,  action    afaiiut. — 1 


_  ..      129  App.  DiT.  979,  114  N.  Y.  Supp.  436;  Tsylon.  ._. 

Security  MuUisl  Lilo  lu  Co.,  38  Mi«.  679.  77  N.  Y. 

214     Supp.  1012;  Stuton  v.  Eutman.  63  Miio.  385, 116  N.  Y. 

Supp.  892;  Weil  v.  Munio,  24  Hun  645,  1  Civ.  Proc.  Rep. 

Ipp.      133:  Smith  r.  Mabon.  37  Hob  40:  CIum  v.  LamoD.  36 

..  $7     Hud  231 ;  Seilar  v.  Wilnn.  43  Hun  629,  13  Civ.  Proc  Rep. 

267;  Youna  ».  Fowlm.  73  Hun  170,  26  N.  Y.  Supp.  876; 

"  '    "■  -  "win.  3  N.Y.  Bupp.  792,  ISCiv.  Pn».  lUp. 

FHHT  T.  De  Otul.  19  Abb.  N.  C.  406;  Stsnte  v. 

12  Abb.  N.  S.  171;  Peck  v.  Cook.  41  Bub.  US: 

Coble,  53  Bftcb.  517;  Vu  Wyck  t.  Hanfy,  30 


McLeodv. 


1  Abb.  Pr.  473;  Del 


5  Hud  31 


;2N.  Y.  f 


)  Infcdt.— Taylor  I 

.J3N,  Y.  Supp.  757. 
Ounltti  OD  glocfclioldcn.— ^ 


>;  Milli 


•,67  11 
.1,  66  MiK.  74, 


MrnJo* 

(1921).  195  App.  Div.  833,  187  N.  Y.  Supp.  199;  Fried- 
mM  V.  Prewytli     (1923).  199  App.  Div.  Sfe. 

N.  Y.  493:  Nstiotud  Tnut  Co.  v.  Drioi,  63  App-'Div., 
313.  70  N.  Y.  Sunn.  ««7;  Seidnibun  v.  Pewie.  140  App. 
Div.  m  125  N.  Y.  Sum.  107;  Chue  V.  L&non,  36  Hon 
231;  WunoenlMri  v.  Geuty,  36  Hud  243:  Jeioma  v. 
FUOC  48  Bun  351.  I  N.  Y.  6  -----    *  ■  ■       ■ 


27  MiK.  339,  ,'JS  N.  Y.  Sup 
63  N.  Y.  Bupp.  642. 
•Tfertlled  compUlnt."- 


. . 61,  24  N.  Y.    ^p.    996: 

aUUru,  12  N.  Y.  Supp.  74;  N&tiDiul  Bank 
V.  WhitemeD.  21  N.  Y.  Bupp.  718;  Bingliain  < 


tComi 


4  N.  Y,  f 


)l;B'™ndow  V.  Vioj 
nnon.  'tT.'^Bi 


N.  Y.  520;  F. 


§  233.  Service  without  the  state  in  lieu  of  publication. 

In  all  cases  when  publication  of  the  eummona  is  ordered,  service  of  the^^^  of  the 
summons  and  complaint  and  of  any  acoompanying  notice  required  by  rules  by  the  de- 
livery thereof  to  the  defendant  personally  without  the  state  is  equivalent  to  notice  by 
publication  and  deposit  in  the  postKiffice.  The  service  must  be  made  by  a  resident  or 
dtisen  of  the  state  of  New  York,  or  a  sheriff,  under-sheriff,  deputy  sheriff,  or  constable 
of  the  county  or  other  political  subdivision  in  which  the  service  is  made,  or  an  officer 
authorized  by.  the  laws  of  this  state  to  take  acknowledgments  of  deeds  to  be  recorded  in 
this  state,  or  an  attorney  and  counselor  at  law  duly  qualified  to  practice  in  the  state 
where  such  service  is  made,  or  by  a  United  States  marshal. 


byL.  1 


I.,  1 443,  lubdL  2.  5.  u  u 


'  !^w7oh.  346."lT  1916, *o 
lut  intended  cluuve  ol  Aubstaoce.  eicept 
in  tbat  tb«  proof  01  MrviH  muet  sbow  who 
uonfl  11  placed  in  a  rule  on  proof  of  Ewrvioe 
oenlly.     8:c  rulei  of  civil  practice.  53, 


«  6led  01 


-vice  by  publicatioo  or  withou 
idaot.  Id..  53.    Proof  of  Hrvict 


by  publication  .  .  .         .       _ _.      . 

-—  "  "  Bupp.  257:  Matter  of  Reod.  ITl  Xpp.  IMt. 

Its  eection.     (|  239.  Porm    ana    laOlelciier    of    order. — LJtUeiolm    v. 
Lefflnswell,  34  App.  Div.  185.  54  K.  Y.  Supp.  536:  Qay  t. 

irinc  aLao  service  by  Ultichs,  136  App.  Div.  809,  121  N.  Y.  Supp,  726:  Giwo  v. 

;e.  51,  1>K  a-ntenoe.  Squires.  20  Hun  15;  Brook  v.  Baylor,  44  Hun  S&4;  Walker 

under  the  head  of  v.  ReilT,  13  Wkly.  Di(.  331. 

_._^ „ .  men   order   dffMtlTe. — Eleventh    Ward   Bauk    v. 

Prior  to  the  amendnenu  to  |  443  and  other  leetiona  by  Powen,  43  App.  Div.  73,  59  N.  Y.  Bupp.  314;  Murphy  v. 

L.  1914.  eta.  346.  pklntin  ma  inquired  to  obt^D  either  an  FraakUo  Savlon  Bank,  131  App.  Div.  759.  116  M.  Y. 

order  for  pubUcalioli  or  an  order  (or  Hnriaa  irithDut  the  Supp.  238;  GoJlree  v.  Oodfne.  166  App.  Div.  694,  152 

■tale:  or  an  order  prorldinc  for  puWioation  or  luoh  lerrice  N,  Y.  Supp.  257;  Weatbtook  v.  Wanl.  171  Aim,  Div.  647, 

in  the  allamatire.  157  N.  Y.  Supp.  7S5;  Waters  v.  Waters.  7  Misc.  519,  27 


Subd.  3  lelatee  to  iervi 
order  and  is  therefore  m 

"^bd.  4  la  iDoluded  in 

publication.     Bt2  ruli*  of 

Subd.  6  le  iooluded  ii 


art.  25 


SUMMONS 


§(234,295 


N.  T.  Supp.  1004;  Ver  PUmck  v.  Qodfree,  31  Miao.  M, 
61  N.  Y.  Supp.  545:  Peeling  v.  Peelins,  161  N.  Y.  Supp. 
963;  Walter  ▼.  De  Oraaf.  19  Abb.  N.  C.  406. 

nOlnre  to  mafl-^Smith  v.  Welle.  69  N.  Y.  600. 

Scrriee  9t  c«p7  of  ordcr.^Ludden  v.  Degner,  14 
App.  Div.  397.  43  N.  Y.  Supp.  908;  Heidelberger  v. 
HeTddberger  (1921),  196  App.  Div.B26.  187  N.  Y.  Supp. 
884. 

OnbstoB  off  d«reiiduift  name  tnm  smniaeBs. — 
Bevler  y.  Ennis.  46  App.  Div.  309,  61  N.  Y.  Supp. 
696. 

OpIlMk  ai  to  pwMHial  MTVlee.— Banfield  Co.  v. 
HoUeobeok.  184  App.  Div.  618;  Jenkins  v.  Fahey,  73 
N.  Y.  355;  Matter  of  Fleki.  131  N.  Y.  184;  O'NeU  v. 
Bender,  30  Hon  204;  HatfieM  v.  Maloolm.  71  Hun  511.  26 
N.  Y.  Supp.  596;  Mathews  v.  Oilleran,  12^.  Y.  Supp.  24; 
MoCully  V.  Heller.  66  How.  Pr.  468. 

AflMaflt  of  sertlce.'-Sehwarta  v.  Schwarts,  113 
Mice.  444,  185  N.  Y.  Supp.  659. 


Pirlod  of  paUleaMon.— Market  Nat.  Bank  v.  Pacific 
Nat.  Bank,  89  N.  Y.  397;  Doheny  v.  Worden.  75  App.  Div. 
47,  77  N.  Y.  Supp.  959;  Brooks  v.  Brooks,  190  App.  Div. 
564,  180  N.  Y.  Supp.  371. 

Amendment  or  order.^Mishkind-Feinberg  Realty 
Go.  V.  Sidorsky.  189  N.  Y.  402.  affg.  Ill  App.  Div.  578,  96 
N.  Y.  Supp.  1136. 

Deposit  In  lirancli  pott^flBee. — ^Von  Der  Heyde  v. 
Ditmaf9,  174  App.  Div.  390,  161  N.  Y.  Supp.  780. 

Deposlttnc  in  mail  ehnte.^Kom  v.  Lipman.  201 
N.  Y.  404.  affg.  141  App.  Div.  927,  126  N.  Y.  Supp.  1134. 

Depoalt  in  letter  not. — Berman  v.  American  Fruit 
Distnbutixy  Co..  114  Miso.  345,  186  N.  Y.  Supp.  376. 

Service  by  U.  S.  depnly  marslial. — Sexton  v.  Bem- 
haimer,  104  Misc.  1,  171  N.  Y.  Supp.  606;  Conleld  v. 
Bliss,  220  N.  Y.  121. 

•<Stoto  "  detBed.^Fair  v.  Kenny,  103  Misc.  412.  171 

N.  Y.  Supp.  094. 


§  234.  Order  for  service  of  summons  by  publication;  by  whom  made. 

The  order  for  service  of  a  summons  by  publication  may  be  made  by  the  court  or  by  a 
judge  thereof  or  the  county  judge  of  the  county  where  the  action  is  triable  or  in  which  the 
attorney  for  the  applicant  resides. 

Parlratlen. — Code  eiv.  proc..  1 440,  as  am.  by  L.  1879,        Wlio  may  make  order.^Mojarrietta  v.  Saeas,  80 
efa.  542L  L.  1889.  oh.  195.  L.  1914,  ob.  346,  L.  1917,  ch.  98,     N.  Y.  547;  VoU  v.  Steiner.  67  App.  Div.  504,  73  N.  Y. 


183  App.  Div.  366;  Matter  of  Wright.  183  App.  Div.  266, 
171  N.  Y.  Supp.  123. 

§  236.  Personal  service  out  of  the  state  without  order. 

Where  the  complaint  demands  judgment  that  the  defendant  be  excluded  from  a  vested 
or  contingent  interest  in  or  lien  upon  specific  real  or  personal  property  within  the  state  or 
that  such  an  interest  or  lien  in  favor  of  either  party  be  enforced,  regulated,  defined  or  lim- 
ited, or  otherwise  afifecting  the  title  to  such  property,  the  sinnmons  may  be  served  without 
an  order,  upon  a  defendant  without  the  state  in  the  same  manner  as  if  such  service  were 
made  witiiin  the  state,  except  that  a  copy  of  the  complaint  shall  be  annexed  to  and  served 
with  the  summons  and  that  such  service  must  be  made  by  a  person  or  officer  authorized 
under  section  two  hundred  and  thirty-three  to  make  service  without  the  state  in  lieu  of 
publication.    (Am.  by  L.  1922,  ch.  250,  in  effect  March  25,  1922.) 

BvlVAtteB.— Code  oiv.  proc.,  §  443,  nibd.  3,  ae  am.        Bafeniiffet. — ^Pk-oof  of  wrvioe,  rulei  of  dvil  pntetiee, 
by  L.  1877,  eh.  416,  L.  1914,  ch.  346.  without  intended     53,  subd.  6. 
eaaoce  of  sabstance. 

t7 


{$236,237  CIVIL  PRACTICE  ACT  art.  26 


ARTICLE  26 
Appeanmce 

Sec.  236.  Appearance  in  person  or  by  attorney. 

237.  Defendant's  appearance. 

238.  EflFeot  of  defendant's  ^niearanoe. 

239.  Appearance  of  guardian  ad  litem  for  iiifant. 

240.  Death,  removal  or  disability  of  attorney. 

§  236.  Appearance  in  person  or  by  attorney. 

A  party  who  is  of  full  age  ma^i  prosecute  or  defend  a  civil  action  in  person  or  by  attorney 
unless  he  has  been  judicially  declared  to  be  incompetent  to  manage  his  affairs.  Wherever 
in  a  statute  or  rule  relating  to  the  conduct  of  an  action  a  reference  is  made  to  an  attorney 
for  a  party  it  shall  be  deemed  to  include  a  party  prosecuting  or  defending  in  person  unless 
otherwise  specially  prescribed  therein  or  unless  that  construction  is  manifestly  repugnant 
to  the  context.  If  a  party  has  an  attorney  in  the  action  he  cannot  appear  to  act  in  persm 
except  with  the  consent  of  the  court. 

DerlYfttlon. — Ck>de.civ.  proc.,   }  65.     Reference  to  Misc.  377, 162  N.  Y.  Sapp.  1076, affd.,  177 App.  Dir.  740; 

"each  provision  of  this  act"  omitted  and  "sUtute  or  Horter  v.  DeMesa  (1921),  196  App.  Div.  462.  188  N.  Y. 

rule"  inserted  because  of  removal  of  various  code  sections  8upp..  20. 

and  provisions  to  rules  and  consolidated  laws.    The  Ian-  Wlttadnwftl  of  mppearmnee. — Hunt  v.  Brennan.   1 


gua«e  of  the  last  sentence  is  chanced  to  broaden  the     Hun  213;  Dillin^iam  v.  Barron.  26  N.  Y.  Supp.  1109. 
right  of  appearance  by  a  piar^.    §  66,  ori^nally  revised        YJnmatliortBcia  appcmrmnce. — Himiphney  v.  Chambc- 
from  R.  STpt.  3.  ch.  3.  tit.  1.  f  11.  lain,  11  N.  Y.  274:  Brown  v.  Nichols,  42  N.  Y.  26;  Vilas 


right  of  appearance  by  a  piarty.    §  66,  ori^nally  revised        YJnmatliortBca  appcmrmnce. — Himiphrey  v.  Chamber^ 
om  R.  STpt.  3.  ch.  3.  tit.  1.  f  11.  lain,  11  N.  Y.  274:  Brown  v.  Nichols,  42  N.  Y.  26;  Vilas 

E«r«reiie«g. — Appearances  by  defendant,  C.   P.  A.,     v.  P.  ft  M.  R.  R.  R.  Co.,  123  N.  Y.  440;  Washbon  v.  Cope. 


§1  237,  238.  263;  d^ault.  proof  of.  Id.,  H  486,  480.  493;  144  N.  Y.  287;  Mvera  v.  Prefontaine,  40  App.  Div.  603,  5$ 

of  voStat  by  guardian  ad  htem.  Id.,  |§  202-206:  pa]>era  to  N.  Y.  Supp.  70;  Ferguson  v.  Crawford,  7  Hun  26;  Matter 

be  ^^ved  on  attorney  or  party,  Id.,  1 163;  subscription  of  Stephani.  76  Hun  188,  26  N.  Y.  Supp.  l€09\  Brower  ▼. 

and  indorsement  of  papers,  rules  of  civil  practice,  11,  13:  Kahn.  76  Hun  68,  27  N.  Y.  Supp.  602;  Vilas  v.  Butler,  21^ 

waiver  of  objections.  Id.,  12;  authority  for  appearance  of  St.  Rep.  664,  9  N.  Y.  Supp.  82;  Fj^  v.  Bennett^^ld  How. 

attorney  "         '  -  .       -.     --  

attorney 
Surr.  Ct. 

MMkt  to  ftppc«r.r-Foz  v.  Fee,  24  App.  Div.  314,  326,  Bffeet  of  ftDpeoimiiee.— McCormick  v.  Raifanad  Co.» 

49  N.  Y.  Supp.  292;  People  ex  reL  Sherrill  v.  Guggen-  49  N.  Y.  303;  Ogdenabufgh  ft  L.  C.  R.  R.  Co.  v.  Vermont, 

heimer,  29  Misc.  663,  61  N.  Y.  Supp.  961.  etc.,  R.  R.  Co.,  63  N.  Y.  176;  Oloott  v.  Maclean.  73  N.  Y. 

AathoriiF.— Sperry  v.  Reynolds,  66  N.  Y.  179,  183;  223;  Reed  v.  Chilson,  142  N.  Y.  162;  Mack  v.  Amerieoa 

Mexico  V.  De  Arangou,  6  Duer  643;  Vincent  v.  Vender-  Express  Co,.  20  Misc.  215.  46  N.  Y.  Supp.  862;  Wheek>^ 

but,  10  How.  Pr.  324;  Stewart  v.  Stewart,  66  How.  Pr.  v.  Lee,  6  Abb.  N.  C.  73;  Brett  v.  Brown,  13  Abb.  Pr.  N.  8. 

266;  Jackson  v.  Stewart,  6  Johns.  34.  206;  Wheek>Gk  v.  Lee.  16  Alb.  Pr.  N.  &  24;  Carpentier  ▼. 

Appooniice,  how  nuMle. — Reed  v.  Chilson,  142  N.  Y.  Mintura,  66  Barb.  293;  Schwinger  v.  Hickoz,  46  How. 

162;  Faine  Lumber  Co.  v.  Galbraith,  38  App.  Div.  68,  Pr.  114;  Schmalholts  v.  Polhaus,  49  How.  Pr.  69. 

56  N.  Y.  Supp.  971;  Lynde  v.  Lynde,  41  App.  Div.  280,  58  Fonctloiis  of  ftttomeF  eeoio  apon  eBtey  off  JlldB* 

N.  Y.  Supp.  667,affd..  162  N.  Y.  405,  181  U.  S.  183;  meat.-~Webb  v.  Mihie,  10  Qv.  Proc  27. 

Valentine  v.  Myers  Sanitary  Depot,  36  Hun  20;  Cooley  v.  Incompetency  of  party. — Williams  v.  Empire  WooleB 

Lawrence.  5  Duer  605;  Francis  v.  Sitts,  2  Hill  362.  Co.,  7  App.  Div.  346,  347,  39  N.  Y.  Supp.  941. 

Sabsdfblnc  sammons. — Jaworower  v.  Revere,  98 

§  237.  Defendant's  appearance. 

The  defendant's  appearance  must  be  made  by  serving  upon  the  plaintiff's  attorney, 
within  twenty  days  after  service  of  the  summons  exclusive  of  the  day  of  service,  a  notice 
of  appearance,  a  copy  of  an  answer  or  a  notice  of  motion  raising  an  objection  to  the  eosn* 
plaint  in  point  of  law.  A. voluntary  general  appearance  of  the  defendant  is  equivalent 
to  personal  service  of  the  summons  upon  hun. 

DcrlfBtlon.— Code  chr.  proc.,  §  421,  first  sentence,  Div.  602,  83  N.  Y.  Supp.  358;  Wood  v.  Furtidc.  17  Mko. 

substituting  notice  of  motion  on  the  pleadings  for  de-  561,  40  N.  Y.  Supp.  687;  Cohen  v.  Levv,  27  Wat  330,  SS 

murrer.    I^tst  sentence  is  code  civ.  proc.,  §424,  without  N.  Y.  Supp.  721;  Valentiue  v.  Myers*  Sanitary  Depot,  30 

change.    Second  sentence,  §421,  omitted  as  covered  by  Hun  201;  Noble  v.  Crandall,  49  Hun  474,  2  N.  Y.  Suppw 

rule  relating  to  papers  and  their  subscription.     See  rules  265. 

of  civil  practice,  11.    i  424,  originally  revised  from  code  Genenl  appeonnoe.— Matter  of  White,  52  App.  Diw. 

of  proc.,  §  139,  in  part.  225,  232,  65  N.  Y.  Supp.  155;  Recdmann  v.  South  Shore 

■cferences. — Appearance  in  person  or  by  attorney.  Traction  Co.,  67  Misc.  590,  123  N.  Y.  Suim.  363:  Engeio 

C.  P.  A.,  I  236;  in  surrooktes*  courts,  Surr.  Ct.  A.,  j  63;  Express  Co.  v.  Ferguson,  79  Misc.  40,  195  N.  Y.  Supp. 

in  condemnation  proceedings,   condemnation  1.,  §  8;  in  1086;  Dillingham  v.  Barron,  26  N.  Y.  Supp.  1109;  In  re 

justices'  courts,  J.  Ct.  A.,  i§  32. 33.   Service  of  papers  after  Stiller,  161  N.  Y.  Supp.  594;  Hober  v.  Reikert.  162  N. 

appearance,  C.  P.  A.,  fi  163.    Extension  of  time  to  appear,  Y.  Supp.  328. 

Id.,  §  98.  Authority  for  appearance  of  attorney  in  real  Cteneiml  ftppearanco,  effect. — Gardner  v.  Condon 

property  action,  rxile^  of  civil  practice.  55.  (1921),  117  Misc.  97,  190  N.  Y.  Supp.  756. 

Aathorlty  to  ftppeor.-^Brower  v.  Kahn,  76  Hun  68,  Spedftl  ftppeoranee«~Muslusky  v.   Lelu|^  Valley 

27  N.  Y.  Supp.  592;  People  v.  Lamb,  85  Hun  171,  32  N.  Y.  CosICo.,  226  N.  Y.  584;  In  le  Stiller,  161  N.  YTSupp.  594. 


Appearance,  what  constitutes. — People  v.  Cowan,  Supp.  71;  Paine  Lumber  Co.  v.  Qaibralth,  38  App.  Dir, 

146  N.  Y.  348;  Mushisky  v.  Lehkdi  Valley  Coal  Co.,  226  68,  55  N.  Y.  Supp.  971;  Benedict  v.  Amouz,  38  N.  Y. 

N.  Y.  684:  Paine  Lumber  Co.  v.  Galbraith,  38  App.  Div.  Supp.  882;  Bell  v.  Good,  25  Civ.  Proe.  Rep.  817;  Krausi 

68,  55  N.  Y.  Supp.  971;  Stokes  v.  Schiklknecht,  86  App.  v.  Averill,  66  How.  Pr.  97. 


art  26 


APPEARANCE 


IS23&-240 


■Hani  9i  Botfee  ef  sppeArwiec. — Herold  v.  Mo- 
BeMi,  51  N.  Y.  Supp.  058;  utml  y.  Buscfa,  14  CiT.  Pioe. 
Hn.  6. 

~  iUlton  to  cttinpd  acceptmcf  of  »iiiircr« — Sucor- 
mMi  T.  jMoba.  160  App.  Div.  411. 145  N.  Y.  Supp.  420. 

▼■tontirr  gewBTftl  ftppc«miice« — Matter  of  Msnhat- 
tan  RaUway  Co.  v.  MeigfaaD.  186  App.  Div.  733, 175  N.  Y. 
Smni.  20. 

titet.— Mon  V.  Stanton,  51  N.  Y.  649:  Ofdenabuis, 
etc.  R.  Co.  T.  Vermont,  etc..  R.  Co..  63  N.  Y.  176;  Oloott 
T.  Maclean.  73  N.  Y.  223;  Matter  of  McLean,  138  N.  Y.- 
158;  Eleventh  Ward  Bank  v.  Powen,  43  App.  Diy.  178, 59 
N.  Y.  Supp.  314;  Strauai  v.  Strauas.  122  App.  Div.  729, 
731. 107  N.  Y.  Swop.  842;  Jaworower  v.  Rovere,  177  Aro. 
Div.  740.  164  N.  Y.  Supp.  515;  Goldatein  v.  Qoldanith.  ffi 
Min.  560.  50  N.  Y.  Supp.  677;  Swartout  v.  ScbeidebeiK, 
68  MiK.  133, 123  N.  YTSupp.  702;  TuUer  v.  Beck.  46  Hun 
519;  RoflB  V.  Konor,  2  N.  Y.  Supp.  169.  17  St.  R^.  465; 
Bett  V.  Good.  19  N.  Y.  Supp.  695;  Brett  v.  Brown.  13  Abb. 
N.  a  206. 

Mw  ftttoriMF  for  mnmsUcDt.— Matter  of  Bincham, 
127  N.  Y.  296;  Reed  v.  Chilaon.  142  N.  Y.  152. 


Bj  puioanUp.— Fox  v.  Brooka,  7  Miao.  426.  27 
N.  Y.  Supp.  79G 

Bf  JolBt  debtor,— McLoughtin  v.  Bieber.  26  Miec 
143,  56  U.  Y.  Supp.  805.  revd.  on  other  giounaa,  41  App. 
Div.  561,  58  N.  Y.  Sum>.  790. 

Corpoimtton. — ^MeCormiok  v.  Penn.  Cent.  R.  R.  Co., 
49  N.  Y.  303;  AttomejHQaneral  v.  Guardian  Mut.  L.  Ins. 
Co^77  N.  Y.  272:  Derranbaoher  v.  Lehigh  VaL  R.  R.  Co.. 
21  Hun  612,  revd.  on  other  grounda,  87  N.  Y.  636;  Ervia 
V.  Oregon  Ry.  A  Nav.  Co.,  62  How.  Pr.  490. 

Attoelmieiit  pioeeedlDn.— Catlin  v.  Rick,  91  N.  Y. 
068;  Claire  v.  Doekaid,  mN.  Y.  263.  267;  Pomeroy  v. 
Rioketts,  27  Hun  242;  TuUer  v.  Beck,  46  Hun  519. 

IMvoree. — ^Freeman  v.  Freeman,  126  App.  Div.  601, 110 
N.  Y.  Supp.  686. 

By  giuiralMi  Ad  lltoia«-<-InaenoU  v.  Maagam,  84 
N.  Y.  622;  Crouter  v.  Cvouter,  188  N.  Y.  55. 624  Oruner  v. 
Ruffner.  134  App.  Div.  837. 119  N.  Y.  Supp.  924,  ravg.  59 
Miac.  266.  110  N.  Y.  Supp.  873;  Brigham  v.  Brigham. 
8  How.  N.  S.  166b 


§  238.  Effect  of  defendant's  appearance. 

If  a  copy  of  the  complaint  is  not  served  with  the  summons  a  notice  of  appearance  entitles 
the  defendant  only  to  notice  of  the  subsequent  proceedings  unless  with  the  notice  he  de- 
mands the  service  of  a  copy  of  the  complaint. 

PcrftJiUim. — Code  dv.  proo.,  §  422.  as  am.  by  L.  1877,  Befefoacea*— Service    of    answer    on    eo-defendant, 

A.  416»  without  material  chuge,  eoEcept  that  the  first  C.  P.  A.,  4  264;  time  to  serve  iHiere  defendant  has  been 

■entance  has  been  omitted  and  is  covered  under  "answer**  arrested.  Id.,  f  268.    Ezten^n  of  time  to  answer.  Id., 

(f  263.  post.)    The  wording  in  the  last  sentento  haa  been  f  .98. 

Bonirfified  and  the  omitted  portions  are  covered  under  Notice  ef 

iwer."  I  422,  new  in  code  dv.  proc;  but  see  code  of  Misc.  538,  67  N. 

..  ff  130,  143. 


•^Collins 
Supp.  460. 


V.   McArthur,  32 


§  239.  Appearance  of  guardian  ad  litem  for  infant. 

Where  a  summons  is  served  upon  a  guardian  ad  litem  for  an  infant  residing  out  of  the 
state  or  residing  within  the  state  but  temporarily  absent  therefrom,  the  time  within  which 
to  appear  is  twenty  days  after  the  service  of  the  summons  exclusive  of  the  day  of  service. 

DcvlYsttoB.— Code  dv.  proc.,  1 473,  as  am.  by  L.  1877,  ch«  416,  L.  1889.  eh.  494,  last  part  of  hwt  sentence;  origi- 
oaDy  revised  from  code  of  proc..  f  116,  in  part. 

t 

§  240.  Death)  removal  or  disability  of  attorney. 

If  an  attorney  dies,  is  removed  or  suspended  or  otherwise  becomes  disabled  to  act  at 
any  time  before  judgment  in  an  action,  no  further  proceeding  shall  be  taken  in  the  action 
against  the  party  for  whom  he  appeared  until  thirty  days  after  notice  to  appoint  another 
attorney  has  been  given  to  that  party  either  personally  or  in  such  manner  as  the  court 
directs. 

AppllcatloB<— Commercial  Bank  v.  Folts.  18  App. 
Div.  603, 606, 48  N.  Y.  Supp.  965;  AcriouHuntl  Ins.  Co.  v. 
Danow,  70  Anp.  Div.  413.  75  N.  Y.  Supp.  128. 

NeeMslty  for  notice.— MoQovem  v.  Suter  A  Co..  159 
N.  Y.  Supp.  475. 

Htoet  or  BOttM  to  appoint.— Jewell  v.  Schouten.  1 
N.  Y.  241;  N.  Y.  Land  Co.  v.  Chapman.  14  Miac.  187,  86 
-Removal  or  suspension  of  attorney  from  N.  Y.  Supp.  468;  Hickoz  v.  Weaver.  15  Hun  375;  Hofl^nan 
pvactioe.  Judiciary  1..  if  88.  476-478.  Substitution  of  v.  Rowley.  13  Abb.  Pr.  399;  Chilson  v.  Howe.  17  CLr.  Pioo. 
attorney,  rules  of  civil  practice,  56.  86;  Forbes  v.  Muxlow.  18  Civ.  Proc  239.. 


dv.  proc..  I  65*  without  chance, 
ezcspt  that  the  last  sentence  is  omittea  because  it  is  too 
drasoe  a  provision  and  doea  not  afford  sufficient  proteetion 
to  the  par^to  whom  notice  haa  been  given  under  the  first 
sentenee.  The  last  sentence  was  added  by  L.  1913,  ch.  741. 
1 65.  onciaaUy  revised  from  R.  8..  pt.  3,  oh.  3,  tit.  2, 
167. 


V    — 
A- 
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ARTICLE  27 
Pleadings 

GnOEEAIVOUS  or  FUBADDffG 

Sae.  341.  HeadinaB;  wb«t  to  ooatain. 
942.  Certain  facta  to  be  pleaded. 
,   248.  AUegationa  not  denied;  when  to  be  deemed  true. 

AMENDD  AND  SCFPLrafDITAL  FUBADDffOS 

244.  Amendmenta  of  ooiuee. 

245.  Supplemental  pleadince. 

BDUL  or  PASnCULABS 

246.  Aooount,  how  pleaded;  bill  of  paitioulan, 

247.  Bill  of  paxiiculan  by  order  in  any  eaee. 

▼BuncAnoif 

248.  Ven6oaii6n  of  pleading  generally. 

249.  Verification  of  counterclaim. 

250.  Verification  of  answer  where  fraud  ia  charged  in  complaint. 
261.  Verification  of  dilatoiy  defenaea. 

252.  Verification  in  action  againet  corpofation  to  recover  on  note  or  other  eridMioe  of  debt. 

253.  Bemedy  for  defectiTe  verification. 

COMrLADIT 

254.  Flrat  pleading  to  be  complaint. 
265.  Contenta  of  complaint. 

256.  When  interlocutory  and  final  judgment  may  be  demanded. 

257.  Service  of  complaint. 

258.  Joinder  of  cauoee  of  action. 
250.  Pleading  interest  of  the  people. 

ANSWB 

260.  Defendant's  pleading. 

261.  Contenta  of  answer. 

262.  Pleading  several  defenses  or  counterclaims. 
268.  Time  within  which  to  answer  or  appear. 

264.  ControvMsy  between  defendanta. 

265.  Defense  of  contributory  negUgenoe. 

coirrmEBCLADis  / 

266.  Counterclaim  defined. 

267.  Rules  respecting  the  allowance  of  oounterelaima. 
CVranterelaim  when  defendant  is  sued  in  a  representative  eapadty. 


260.  Counterclaim  when  plaintifF  is  an  executor  or  administrator. 

270.  When  defendant  to  aemand  affirmative  judgment. 

271.  New  psdrties  set  up  in  oounterclaim. 


272.  Contenta  of  reply. 

273.  Service  of  repqr. 

274.  Compelling  reply. 

ooNSTftuonoN  or  plbaddcgs 

275.  Construction  of  pleading. 

276.  Construction  of  allegations  in  verified  pleadings 

OBIBCnONB  TO  PLBAMNGS 

277.  Demurrw  abolished;  objections  to  pleadings,  how  taken. 

278.  Certain  objections;  when  waived.  • 
270.  Certain  objections  not  waived. 

280.  Objections;  how  stated. 

281.  Motion  as  to  part;  pleading  as  to  remainder. 

282.  Effect  of  servmg  answer  or  reply  pending  a  motion. 

283.  Pleading  after  msposition  of  motion. 

284.  Diqposiuon  of  pointa  of  law.    [Repealed.] 

GENERAL  RULES  OF  PLEADING 

§  241.  Pleadings;  what  to  contain. 

Every  pleading  shall  contain  a  plain  and  concise  statement  of  the  material  facts,  mihr 
out  unnecessary  repetition,  on  which  the  party  pleading  relies,  but  not  the  evidence  by 
which  they  are  to  be  proved. 

Dcrlvatloii. — En^ish  praotioe  act,  order  10,  r.  4,  in  The  provision  that  the  pleading  shall  "contain  only"  a 

part,  whioh  reads:  plain  and  concise  statement,  eto., Is  omitted. 

"Every  pleading  shall  contain,  and  contain  only,  a  This  section  is  a  substitute  for  dmilar  provisions  of  the 

statement  m  a  summary  form  of  the  matorial  facta  on  code  dv.  proc.,  in  H  481,  500, 514.    Code  dv.  proc,  |  518, 

whioh  the  party  pleading  relies  for  his  claim  or  defense,  as  omitted  as  unnecessary. 

the  ease  may  be,  out  not  the  evidence  by  whidi  they  are  to  It  is  interesting  to  note  in  this  connection  that  the 

be  proved.*'^  le^slature  in  1904  (ch.  500)  amended  the  sections  relating 

Also  New  Jersey  practice  (1912,  amended  1913),  r.  17,  to  the  contenta  of  complaint,  answer  and  reply,  to  read: 

in  part,  which  reads:  "A  plain,  precise  and  unequivocal  statement,*'  but  re- 

''^All  pleadings  must  contain  a  plain  and  condse  state-  stored  the  former  language  as  above  indicated  in  1905 

ment  of  the  issuable  facta  on  which  the  pleader  relies  (and  (ch.  431). 

no  others)  but  not  of  the  evidence  by  which  they  are  to  It  will  also  be  noticed  that  the  provision  from  New  Jer- 

be  proved.*'  sey  rolating  to  admissions  and  denials,  contains  the  word 


art.  27  PLEADINGS  { 241 

'  •864:  Lobnts  v.  Lissberger  Co.,  168  App.  Diy.  840,  164 
N.  V.  Supp.  666;  Import  Chemical  Co.  t.  FonUr  A 


"ptMRM  "  whieh  WW  abandoned  after  a  year's  trial  in 
tbb  state 


Dobbins  v. 
App.  Diy. 


Bs  to  tbe  manner  in  wbion  taots  snouia  oe  aiiegea,  m  04i,  los  in.  y.  oupp.  wo;  Atnsworta  t.  Acbison  tu 
nspeet  ci  the  pleading  as  a  whole,  and  bv  rule  the  method  Co.,  172  App.  Div.  723,  168  N.  Y.  Supp.  030:  Dobbt 
has  been  expreedy  stated  whereby  allegations  in  the     Delaware.  Lackawanna  d:  W.  R.  R.  Co.,  177  App. 


statement  of  one  cause  of  action  may  be  incorporated  by  132,   163  N.  Y.  Supp.  849:  HabiUmento  Metauundoo 

reference  in  another  cause  of  action.    Sea  rales  of  civil  ligure  v.  Joseph,  180  App.  Div.  173, 178  N.  Y.  Supp.  241; 

practic?.  90.  Townsend  y.  Whitacre,  190  App.  Div.  716,  180  N.  Y. 

I. — Generally,  rules  of  civil  practice,  10.  Supp.  368;  New  York  Income  Corporation  v.  Wells,  106 


90-116.  166.  Pleadings  to  designate  parts  admitted  App.  Div.  136.  186  N.  Y.  Supp.  417;  Fulton  v.  MetropoH- 
or  controverted,  IdL  160;  to  be  in  English  and  legibly  tan  Life  Ins.  Co.,  4  Misc.  76,  23  N.  V.  Supp.  608;  Habted 
written.  Id.,  10.  When  judgment  not  affected  by  omia-  v.  Halsted,  7  Misc.  23,  27  N.  Y.  Supp.  408;  Fahr  v.  Man- 
sion, defects,  etc.,  C.  P.  A.,  fi  109.  hattan  Ry.  Co.,  9  MIbc.  67,  29  N.  Y.  Supp.  1;  Bonwell  v. 

Bin  of  particulars.  Id.,  11246,  247:  pleadings  to  be  Auld,  9  Misc.  65,  29  N.  Y.  Supp.  15;  Buckley  v.  Harxison, 

BbeiaUy  construed.  Id.,  |  275;  allegation    not    denied  10  Misc.  683, 31  N.Y.  Supp.  999:  Kieman  v.  Metropolitan 

wbendeemed  true,  Id..     243.  Life  Ins.  Co.,  13  Misc.  39.  34  N.  Y.  Supp.  95:  Clemmons  v. 

OtDstnicttom.— Spring  v.   Fidelity  A   Mutual   life  Brinn,  36  Miso.  157,  72  N.  Y.  Supp.  1066;  Waid  v.  Teny. 

Ins.  Co.,  183  App.  Div.  134,  170  N.  Y.  Supp.  253.  86  Misc.  330,  73  N.  Y.  Supp.   452;    Budd  v.  Howanl 

*•  rteln  sod  concise  tteMkneiit  of  the  tacts.'*— Hen-  Thomas  Co..  40  Misc.  52,  81  N.  Y.  Supp.  152:  Cullinan  y. 

drix  y.  Manhattan  Beach  Development  Co.,  181  App.  Fidelity  &  Casualty  Co.,  41  Misc.  119.  83  N.  Y.  Supp.  969 

Dtv.  111.  168  N.  Y.  Supp.  316;  People  ex  rel.  Crane  v.  Didato  v.  ConigUo.  50  Misc.  280.  100  N.  Y.  Supp.  466 

Byder,  12  N.  Y.  433;  Byxbie  v.  Wood,  24   N.  Y.  607;  Thomps^  v.  Read.  6d  Misc.  235,  118  N.  Y.  Supp.  452; 

FanoQ  y*  Sherwood,  17  N.  Y.  227;  People  v.  Snyder,  41  Ives  v.  Male,  75  Miac.  387. 135  N.  Y.  Supp.  526;  Amann  v 

N.  Y.  307;  Wood  v.  Northwestern  Ins.  Co.,  46  N.  Y.  United  Booking  Offices,  76  Misc.  5. 133  N.  Y.  Supp.  1076 

421;  Howard  v.  Moot,  64  N.  Y.  262;  Cohn  v.  Goldman,  76  Pfiier  v.  Wassermann.  77  Miso.  641,  138  N.  Y.  Supp.  566 

N.  Y.  284;  Marie  v.  Garrison,  83  N.  Y.  14;  Cook  v.  War-  Kinsella  v.  I^ockwood.  79  Misc.  619. 140  N.  Y.  Supp.  513 

ran.  88  N.  Y.  40;  Knapp  v.  aty  of  Brooklyn,  97  N.  Y.  520;  Pine  Cliffs  Farms,  Inc.,  v.  Collier.  92  Misc.  269.  156  N,  Y 

Milliken  v.  Telwraph  Co.,  110  N.  Y.  403;  Hunter  v.  N.  Y..  Supp.  293;  Broadsky  v.  Hibel.  94  Misc.  312,  158  N.  Y 

O.  A  W.  R.  R.  Co.,  116  N.  Y.  615;  National  aty  Bank  v.  Supp.  329;  Wagner  v.  Shoemaker,  97  Misc.  432,  161  N.  Y 

Wesioott,  118  N.  Y.  468;  Sanders  v.  Soutter.  126  N.  Y.  Supp.  376;  Adams  v.  Dodge.  114  Miso.  565,  187  N.  Y 

103;  Lent  v.  N.  Y.  &  Mass.  Ry.  Co.,  130  N.  Y.  504,  510;  Supp.  688;  Bushnell  v.  Chautauqua  Nat.  Bank.  10  Hun 

People  ▼.  Wood.  131  N.  Y.  617;  Kam  v.  Laridn,  141  N.  Y.  378.  affd.,  74  N.  Y.  290;  Swart  v.  Bouriiton.  35  Hun  281; 

144;  Goodman  v.  Alexander,  165  N.  Y.  289.  revg.  28  App.  Rector,  etc.,  of  St.  James  Church  v.  Huntington,  82lHun 

Div. 227,  50 N.  Y.  Supp.  884;  Hahl  v.  Sugo,  169 N.  Y.  100.  125.  31  N.  Y.  Supp.  91;  Bissing  v.  Smith,  86Hun  564.  38 

113;  National  atisens*  Bank  v.  TopUtx,  178  N.  Y.  464.  N.  Y.  Supp.  123;  Doherty  vTShields.  86  Hun  303, 38  N.  Y. 

467;  Sadlier  v.  City  of  New  York,  185  N.  Y.  408,  414,  Supp.  497;  Hents  v.  Minor,  18  N.  Y.  Supp.  880:  Clements 

sffg.  104  App.  Div.  82,  93  N.  Y.  Supp.  579;  Grossman  v.  v.  W.  S.  Cooper  Co.,  136  N.  Y.  Supp.  92;  Shalek  v.  Jetter 

Sohenker.  206  N.  Y.  466;  Jacobs  v.  Monaton  Realty  Brewing  Co.,  155  N.  Y.  Supp.  972;  Hughes  v.  Eocles,  160 

Invest.  Corp.,  212  N.  Y.  48,  revg.  160  App.  Div.  449,  145  N.  Y.  Supp.  1013;  Peterson  v.  Eighmie,  161  N.  Y.  Supp. 

N.  Y.  Supp.  611;  Walrath  «.  Hanover  Fire  Ins.  Co.,  1065;  Scbmitt  v.  McMillan,  162  N.  Y.  Supp.  437;  Russefl 

216  N.  Y.  220;  California  Packing  Corporation  v.  Kelly  y.  Clapp.  7  Baxb.  482. 4  How.  Pr.  347:  Smith  v.  Lookwood. 

Stonge  A  Distributing  Co..  228  N.  Y.    49;  Becker  v.  13  Barb.  209;  Commercial  Bank  v.  City  of  Rochester,  41 

FUber,  13  App.  Div.  555,  43  N.  Y.  Supp.  685;  Bulger  v.  Barb.  341;  Butler  v.  Viele,  44  Bart>.  169;  Weichsel  y. 

Coyne.  20  App.  Div.  224.  46  N.  Y.  Supp.  1007;  Crandall  Spear,  47  Super.  Ct. 223,  affd.,  90  N.  Y.  651;  Schroeder  y. 

V.  Jacob,  22  An>-  !>>▼•  400, 48  N.  Y.  Supp.  279;  County  of  Becker,  22  Wkly.  Dig.  261 ;  Royle  v.  McLaughlin  (1921), 

Steuben  v.  Wood,  24  App.  Div.  442,  48  N.  Y.  Supp.  471;  195  App.  Div.  413.  186  N.  Y.  Supp.  356;  Heaphy  v. 

N.  Y.,  etc..  Transportation  Co.  v.  Tyroler,  25  App.  Div.  Eidlitx  (1921).  197  App.  Div.  455.  189  N.  Y.  Supp.  431; 

161.  48  N.  Y.  Supp.  1005;  PaA  A  Sons'  Co.  v.  National  Levey  v.  Payne  (1921).  197  App.  Div.  581,  188  N.  Y. 

Drugipbts'  Assn.,  80  App.  Div.  508,  52  N.  Y.  Supp.  475;  Supp.  601. 

ThUTy.  Hoyt.  37  App.  Div.  521.  56  N.  Y.  Supp.  78;  Answer,  defenses  and  denials.— Maas  v.  Male- 
National  Bank  of  Deposit  y.  Rogers,  44  App.  Div.  357.  61  vinsky  (1921),  197  App.  Div.  99.  188  N.  Y.  Supp.  582; 
N.  Y.  Siq>p.  155;  Sampson  v.  Grand  Rapids  School  Furni-  Hall  A  Lyon  Furniture  Co.  v.  Torrey  (1921).  196  App. 
tore  Co.,  55  App.  Div.  163,  66  N.  Y.  Supp.  815;  Cody  v.  Div.  804.  188  N.  Y.  Supp.  486. 

First  Nat.  Bank,  63  App.  Div.  199,  71  N.  Y.  Supp.  277;        Fraud.— Van  Clochem  v.   ViUaid.  207  N.  Y.   587; 

Blaek  ▼.  VanderbUt,  70  App.  Div.  16, 74  N.  Y.  Supp.  1095;  People  v.  O'Brien.  209  N.  Y.  366.  raodfg.  157  App.  Div. 

Todd  ▼.  Union  Casualty  &  Surety  Ins.  Co.,  70  App.  ^"  -"^     ...  ^y  «  «. —  ,«^..  «__  «.-.- «,,.-;  ^.     - 

52,  74  N.  Y.  Supp.  1062H?'rank  v.  Mandel,  76  App. 
413.  78  N.  Y.  Simp.  855;  Dumar  v.  Witherbee,  Sherm 

Co..  88  App.  Dtv.  181,  84  N.  Y.  Supp.  699;  Parsoi  _     _    ^_ ______ 

MeDonakl,  88  App.  Div.  552,  85  N.  Y.  Supp.  190;  Ganse-  Supp.  413;  Hull  v.  Hull,  172  App.  Div.  287,  158  N.  Y. 

voort  Bank  v.  Empire  State  Surety  Co.,  112  App.  Div.  Supp.  743;  Hatch  v.  Hmnxe.  172  App.  Div.  675,  158  N.  Y. 

600.  08  N.  Y.  Supp.  382;  Tate  v.  American  Woolen  Ck>..  Supp.  885. 

114  App.  Div.  106,  99  N.  Y.  Supp.  678;  Cohn-Baei^Myers        ••Unnecessary  repetition.*'— Longprey  v.  Yates,  31 

4  Aionson  Co.  v.  Realty  Transfer  Co..  117  App.  Div.  215.  Hun  432;  Blank  v.  Hartshora,  37  Hun  101. 

102  N.  Y.  Supp.  122,  affd.,  191  N.  Y.  533;  People  v.  Lewis.         Conclusions. — Hendrix  v.  Manhattan  Beach  Devel- 

131  App.  Div.  836,  115  N.  Y.  Supp.  909;  Cleminshaw  v.  opment  Co.,  181  App.  Div.  Ill,  168  N.  Y.  Supp.  316. 

Coon,  136  App.  Div.  160. 120  N.  Y.  Supp.  181;  Theiling  v.         CompUInt  liberally  eonstraed.— Walrath  v.  Han- 

MaiahaU.  140  App.  Div.  134.   124  N.  Y.  Supp.  1066;  over  Fixe  Ins.  Co.,  216  N.  Y.  220;  Powen  v.  Universal 

PrichMd  V.  Secunty  Mutual  Life  Ins.  Co.,  140  App.  Div.  Film  Mfg.  Co.,  162  App.  Div.  806,  148  N.  Y.  Supp.  114: 

879, 134  N.  Y.  Supp.  650;  Benequit  v.  N.  Y.  A  N.  J.  Real  Petcreon  v.  Eighmie,  161  N.  Y.  Supp.  1065. 


Estate  Imp.  Co.,  148  App.  Div.  628,  133  N.  Y.  Supp.  226;  Decisions  as  to  former  praetleo  not  umllraMe^— 
Crotty  y/Erie  R.  R.  Co..  149  App.  Div.  262,  133  N.  Y.  Stuart  v.  Blatchley,  77  Hun  425,  28  N.  yT  Supp.  800: 
Supp.  696;  Poener  v.  Roeenberg.  149  App.  Div.  272.  133     New  York  Security  Co.  v.  Saratoga  Gas  Co..  88  Hun  569, 


N.  Y.  Supp.  704;  White  v.  Western  Umon  Telegraph  Co..     594,  34  N.  Y.  Supp.  890,  affd.,  157  N.  Y.  689. 

153  AppTDiv.  684. 138  N.  Y.  Supp.  508;  CuUen  v.  Thomas. 

153  App.  Div.  797,  138  N.  Y.  Supp.  600;  Reis  Co.  v.  iRRaLKVANT,  redundant  or  scandalous  hattbb 


163   App.    my.    7IP7,    190    W.    X.    supp.    OUU;    neiS   V;0.    v.  irhbukvawi,  n&i/unuivnA  ^^b  svai^uai^VHMATTKB 

Zimmem,  155  App.  Div.  260, 140  N.  V.  Supp.  3;  Huguley  In  mneral.—Aoardo  v.   New  York  Contraotlng  k 

v.Qaidner.  157  App.  Div.  720, 142  N.Y.  Supp.  OeOJCaah  Trucking  Co.,  116  App.  Div.  793.  102  N.  Y.  Su^  7: 

V.  American  Speeudty  TaUoringCo..  157  App.  Div.  729.  DoU  v.  Smith,  43  Miso.  417,  89  N.  Y.  Supp.  81. 

142  N.  Y.  Supp.  767;  Young  v.  White,  158  App.  Div.  760,  IMaeretion  of  eoiirt.~Kavanau(^  v.  Commonwealth 

143  N.  Y.  Supp.  931;  Reis  Co.  v.  Post,  162  App.  Div.  463,  Trust  Co.,  181  N.  Y.  121;  Scharf  v.  Warren-Soharf  Asp. 
147  N.  Y.  Supp.  845;  Marcus  Contracting  Co.  v.  Wein-  Pav.  Co..  15  App.  Div.  480,  46  N.  Y.  Supp.  491;  Emmens 
bios  Real  EsUte Co.,  162  App.  Div.  4957l47  N.  Y.  Supp.  y.  MoMUlan  Co..  21  Miso.  638.  47  N.  Y.  Supp.  1099. 
576;  Wacman  v.  Raynor:  163  App.  Div.  68,  148  N.  Y.  Time  of  motion.— Smith  v.  Countryman,  30  N.  Y. 
am.  47l;  Bttar  Realty  Co.  v.  Cohen.  163  App.  Div.  409.  655;  Randall  v.  Brodhead.  60  App.  Div.  667,  70  N.  Y. 
14l  N.  Y.  Sopp.  625:  MoGuire  &  Co.  v.  Vogel  Co.,  164  Supp.  43;  Barber  v.  General  Asphalt  Co.,  125  App.  Diy. 
App.  Dtv.  173.  149  N.  Y.  Supp.  756;  Canadian  Agency,  412.  109  N.  Y.  Supp.  1023;  Siriani  v.  Deutsoh,  12  Miso. 
Ltd.,y.  Assets  R.  Co.,  166  App.  Div.  96.  150  N.  Y.  Supp.  213.  34  N.  Y.  Supp.  26;  Brooks  v.  Hanohett.  36  Hun  70: 
758:  De  Cordova  v.  Sanville,  165  App.  Div.  128,  135.  150  Gridley  v.  Gridley.  7  Civ.  Proo.  Rep.  215;  N.  Y.  Ice  Co.  v. 
N.  Y.  Supp.  709;  Allerton  v.  Rhineiand  Machine  Works  Northwestern  Ins.  Co..  21  How.  Pr.  284;  Simmons  y. 
Cc  166  App.  Diy.  557,  150  N.  Y.  Supp.  265;  Hedns  v.  Eldredge,  29  How.  Pr.  809. 

Pioneer  Iron  Works,  166  App.  Div.  208,  151  N.  Y.  Supp.  Motions  not  fayored.—Brauoh  v.  Young,  149  App. 

450;  Hunt  v.  Armstrong,  166  App.  Div.  311.  151  N.  Y.  Div.  466.  134  N.  Y.  Supp.  53;  Stem  v.  PhiUpsbom,  160 

Sopp.  850;  Buffak)  BuDders'  Supply  Co.  v.  Reeb.  166  App.  Div.  781.  155  N.  Y.  Supp.  680. 

App.  Diy.  960,  161  N.  Y.  Supp.  1107;  Quaekenbush  v.  When   motion  denied.— Bradner  v.  Faulkner,  08 

PobI  Motor  Co.,  167  App.  Div.  433, 153  N.  Y.  Supp.  131;  N.  Y.  515;  Schroeder  v.  Poet,  3  App.  Diy.  411,  38  N.  Y. 

Mbhum  y.  Alexander,  168  App.  Div.  38, 153  N.  Y.  Supp.  Supp.  677;  Rockwell  v.  Day,  84  App.  EHv.  437,  82  N.  Y. 

m 
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8apiK908;yoftv.yaft.86App.DiT.437.88N.Y.Sap||.'   N.  Y.  Supp.  678;  Steten  I.  M.  R.  Co.  y.  HiMblifle.  M 
67f :  Da7  v.  Day.  95Aep.  Div.  122.  88  N.  Y.  Supp.  Ski     Miao.  40. 88N.  Y.  Supp.  656;  Brawn  v.  FUi,  87  Miso.  887. 


».O08;yoftv.yaft.86App.DiT.437.88N.Y.Sap||.'  N.  Y.  Supp.  678;  8 
^:  Dav  v.  Day.  95Aep.  Div.  122.  88  N.  Y.  Supp.  Ski  Miao.  40. 68N.  Y.  Si 
iaeur  Central  Nat.  Bank  r.  Munn,  49  Mlao.  819.  99     76  N.  Y.  Supp.  460. 


CSttiens^  Central  Nat.  Bank  r.  Munn,  49  Mlao.  819,  99  76  N.  Y.  Supp.  460.  revd.  on  othar  0oanda.  76  App.  DIt. 

N.  Y.  Supp.  191.  Tttvd,  on  other  pounda.  116  iUro.  Div.  829. 78  N.  Y.  Supp.  414;  Sanfocd  ▼.  Rhoada,  89  Bsiae.  648, 

471. 10  nT Y.  Supp.  485;  Hatch  v.  Matthewa.  86  Bun  622.  80  N.  Y.  Supp.  404;  BUut  v.  Blaut,  41  Miae.  672. 85  N.  Y. 

88  N.  Y.  Supp.  m  ,  Supp.  1467Beeker  y.  Colonial  life  Ina.  Co..  75  Miae. 

AMUcftnt  mast  ke  '^aiplBfea.**— Park  A  Bona  Co.  218. 133  N.  Y.  Supp.  41 :  FVanUin  r.  Dinita.  83  Wm.  124. 

▼.  Nat.  Drug  Aaan..  80  AppTDiv.  508, 62  N.  Y.  Supp.  575;  144  N.  Y.  Simp.  770;  Oarkin  v.  Qty  ofNew  York.  01 

1Vadeamen*B  Nat.  Bank  v.  Truat  Co.,  49  App.  Dtv.  862.  Miao.  98,  154  N.  Y.  Supp.  1019;  Hubibaid  v.  Goriiain«  38 

866,  68  N.  Y.  Supp.  526;  Stieffel  v.  Xolhurat.  55  App.  Hun  162;  Goodman  v.  Robb.  41  Hun  606;  Menit  r. 

Div.  632. 67  N.  YTSui      ' "  "       ^  -     "       "~      "^     ■• 

Div.  21,  74  N.  Y.  Bui 

App!  Div!  437,  82  N.  Y.  Supp.  993;  Dinkelapiel  v.  £ven-  Abb.  N.  C  54;  Gaylord  v.  Beaidafey.  25  N.  Y.  Siipp.  698; 

inc  Journal.  91  App.  Div.  96,  86  N.  Y.  Supp.  375;  Hamil-  Warner  v.  Billinga,  33  App.  Div.  641.  53  N.  Y.  Supp.  805; 

ton  V.  Hamilton.  124  App.  Div.  619. 109  N.  Y.  Supp.  221;  Bank  v.  Kitohiiw,  11  Abb.  435;  CWll  v.  Plalmer.  17  Abb. 


ipp.  181;  l^lmer  v.  L>ay.  44  Mlao.  579.  90  N.  Y.  Supp.  Struver  v.  Ucean  ina.  uo..  ^  nut.  S475;  Avenu  v.  xiaylor. 

183;  Town  of  Eaoez  v.  New  York  Cent.  R.  Co.,  8  Hun  361;  5  How.  Pr.  476;  Heaphy  v.  EidliU  (1921).  197  App. 

Youncer  v.  Duffie.  26  Hun  442.  Div.  455.  189  N.  Y.  Supp..431. 

■nore  pleadlnc  or  pica  not  ttrieken  out.— FVank  Irrvlemiit  and  radnndaat.— Gutta-Peroha  &  Rubber 


usgia  V.  DroKaw,  77  App.  uiv.  <»u.  iv  n.  x.  supp.  VM;  V3i;  joarry  v.  ssuoerscein,  104  App.  uiv.  ;au,  I4V  m.  z. 

Stroook  Pluah  Co.  v.  Taloott,  129  App.  Div.  14. 113  N.  Y.  Supp.  627;  Miller.  Inc.,  v.  Florida  E.  C.  R.  Col,  09  Miae. 

Supp.  214;  Tierney  v.  Helvetia-Swiae  Fire  Ina.  Co..  129  73.  125  N.  Y.  Supp.  1015;  Bowman  v.  Sheldon,  5  Sandf. 

App.  Div.  694. 114  N.  Y.  Supp.  139;  Gibaon  v.  McDonald.  657. 

139  App.  Div.  51, 123  N.  Y.  Supp.  504;  Crotty  v.  Erie  R.  Irretofmnt  and  leandalaiu.— Sheridan  v.  Tuoker.  138 

R.  Co..  153  App.  Div.  902.  137  N.  Y.  Supp.  1102:  Cto-  App.  Div.  436,  122  N.  Y.  Supp.  800. 

deaa  v.  Oabom,  32  Miae.  46,  66  N.  Y.  Supp.  450,  affd..  54  Bedandanft  matter.— Park  A  Bona'  Co.  v.  Dnicrata' 

App.  Div.  626.  66  N.  Y.  Supp.  1128;  Durat  v.  Brooklyn  Aaan..  30  App.  Div.  608.  52  N.  Y.  Supp.  481:  Bostfdna  v. 

H.  R.  Co..  38  Miae.  124. 67  N.  Y.  Supp.  297;  Goodman  v.  Met.  St.  Ry.  Co..  62  App.  Div.  376.  70  N.  Y.  Supp.  1094; 

Robb,  41  Hun  605.  Corn  v.  Leigr.  97  App.  Div.  48.  54.  89  N.  Y.  Supp-  668; 

Iirekirant  matter.— Fettrioh  v.  MoKay,  47  N.  Y.  Pope  Mfg.  Co.  v.  Rubber  Gooda  Mfg.  Co..  100  App.  Div. 

426 ;  Walter  v.  Fowler.  85  N.  Y.  621;  Hoffman  v.  Wri^t,  349.  91  N.  Y.  Supp.  826:  Powera  v.  Ridder.  142  App.  Div. 

137  N.  Y.  621;  Kavanau^di  v.  Commonwealth  Truat  Co..  457,  126  N.  Y.  Supp.  820;  0*Rourke  Engineering  Conat. 

181  N.  Y.  121;  Pahner  vTralladium  Co..  16  App.  Div.  270.  Co.  v.  Goodwin  C&r  Co.,  144  App.  Div.  583,  129  N.  Y. 


44  N.  V.  Supp.  675;  Dunton  v.  Hageman,  18  App.  Div.  Supp.  764;  IQdder  v.  Port  Henry  Iron  Ore  Co..  151  App. 
146.  46  N.  Y.  Ghipp.  753;  Henriquea  v.  Garson,  26  App.  Div.  348,  135  N.  Y.  Supp.  353:  Barrowa  v.  Fidelity  * 
Div.  85,  49  N.  Y,  Supp.  1074;  Park  A  Bona  Ca  v.  Na-     Oaaualtv  Co.  of  New  York,  174  App.  Div.  589.  161  N!  Y. 


Supp.  203;  Zimmerman  v.  Meyrowita,  34  Miae.  8C^, 
69  N.  Y.  Supp.  800:  Brockleman  v.  Brandt,  10  Abb.  141: 
Root  V.  Harna,  12  Abb.  446. 

Supp.  970:  Waltham  Mfg.  Co.  v.  Brady,  67  App.  EKv.  102,  Seandalooa  matter.— Hilton  v.  Oarr.  40  App.  Div. 

73  N.  Y.  Supp.  540;  FIrat  Preab.  Church  v.  Kennec^,  72  490,  58  N.  Y.  Supp.  184;  Hanaon  Co.  v.  Collier,  119  App. 

App.  Div.  &,  76  N.  Y.  Supp.  284:  Brown  v.  Fiah,  76  Div.795. 104N.  Y:Bupp.787;GarTabrantv.Diabrow,  166 

App.  Div.  829,  78  N.  Y.  Supp.  414;  Rookwell  v.  Day.  84  App.  EHv.  456.  140  NT  Y.  Supp.  242;  Bulova  v.  Bameit» 

App.  Div.  438.  82  N.  Y.  Supp.  993;  Bradley  v.  Sweeney.  193  App.  Div.  161. 183  N.  Y.  Supp.  495;  Wehle  v.  Loewy. 

120  App.  Div.  315.  165  N.  Y.  Supp.  296;  Hamilton  v.  2  Miao.  345.  21  N.  Y.  Supp.  lOSf:  People  v.  Murray.  23 

Hanulton.  124  App.  Dtv.  619.  109  N.  Y.  Supp.  221;  Kolb  Ov.  Proo.  Rep.  53;  Muanna  v.*  Clark.  17  Abb.  Pr.  188; 

V.  Mortimer.  135  App.  Div.  542,  120  N.  Y.  Supp.  543;  Opdyke  v.  Marble,  18  Abb.  Pr.  266. 44  Barb.  64;  Bowman 

Garriaon  v.  Star  Co.,  163  App.  Div.  744. 138  N.  yT Supp.  v.  ^eldon.  5  Sandf.  657. 

761;  Young  v.  White,  158  App.  Div.  760. 143  N.  Y.  Supp.  Plractlca  on  motlon.—Rankin  v.  Buah,  108  App.  Div. 

931;  laaaoa  v.  Salomon.  159  App.  Div.  675,  144  N.  Y.  295. 96  N.  Y.  Supp.  718;  New  York  Central  A  H.  R.  R.  R. 

Supp.  876;  Barclay  v.  Barclay,  162  App.  Div.  557.  147  Co.  v.  Qty  of  New  York,  135  App.  Div.  331,  119  N.  Y. 

N.  Y.  Supp.  597;  Cleveland  v.  Boynton,  165  App.  Div.  39,  Supp.  999;  Stem  v.  Philipabom.  169  App.  Div.  781,  166 

43, 150  N.  Y.  Supp.  477;  Pullen  v.  Seaboard  'nading  Co..  N.  Y.  Supp.  684;  Plytnouth  Garage,  Inc.,  v.  Shanly.  170 

165  App.  Div.  117.  150   N.   Y.   Supp.   719;   Plymouth  App.  Div.  61.  156  N.  Y.  Supp.  23. 

GarajBO.  Inc..  v.  Shanly.  170  App.  EHv.  61. 156  N.  Y.  Supp.  Xeave  to  anaww  pondlnc  appoal.— Young  v.  White, 

28;  Bulova  v.  Bamett,  193  App.  Div.  161.  183  N.  Y.  158  App.  Div.  763,  143  N.  Y.  Bupp.  984. 

Smpp.  495;8t{bbardyCJay,26Miao.  260,  56N.  Y.  Bupp.  btenslon  of  timo  to  ntead  orcr.—Sehwabe  v. 

777;  Chiikahank  v.  Preaa  Pub.  Co.,  32  Miae.  162.  168. 65  Hersog.  157  App.  Div.  672. 142  N.  Y.  Supp.  662. 

§  242.  Certain  facts  to  be  pleaded. 

The  defendant  or  plaintifif,  as  the  case  may  be,  shall  raise  by  his  pleading  all  matters 
which  show  the  action  or  counterclaim  not  to  be  maintainable,  or  that  the  transaction  is 
either  void  or  voidable  in  point  of  law,  and  all  such  grounds  of  defense  or  reply,  as  the  case 
may  be,  which  if  not  raised  would  be  likely  to  take  the  opposite  party  by  surprise  or  would 
raise  issues  of  fact  not  arising  out  of  the  preceding  pleading?,  as,  for  instance,  fraud,  stat- 
ute of  limitations,  release,  payment,  facts  showing  illegality  either  by  statute,  common 
law  or  statute  of  frauds.  The  appUcation  of  this  section  shall  not  be  confined  to  the  in- 
stances enumerated. 

DuliAtlon. — Kngliah  practice  act.  order  19.  r.  15,  plead  affirmatively  any  matter  which  the  plaintiff  ia  not 

praotically  verbatim.     The  laat  aentence  ie  new.    Thia  required  to  negative  in  hia  complaint,  if  he  wiahea  to  rely 

aaction  oonfirma  a  rule  of  pleading  aa  fixed  by  the  eourta.  upon  auch  matter. 
Under  eziating  practice  a  defendant  ia  always  bound  to 

§  243.  Allegation  not  denied ;  when  to  be  deemed  trae. 

Each  material  allegation  of  the  complaint  not  controverted  by  the  answer,  and  each 
material  all^ation  of  new  matter  in  the  answer  tiot  controverted  by  the  reply  where  a 
reply  is  required,  must  be  taken  as  true  for  the  purposes  of  the  action.  An  allegation  of 
new  matter  in  the  answer  to  which  a  reply  is  not  required,  or  of  new  matter  in  a  reply,  is 
to  be  deemed  controverted  by  the  adverse  party,  by  traverse  or  avoidance,  as  the  case 
requires. 

DcrlTStion. — Code  oiv.  proo.,  {  522;  originally  reviaed     ing  parte  admitted  or  controverted,  rules  of  civil  prao- 
from  oode  of  proc..  §  168.  tice,  160. 

Boffenneea.— Furnishing  pleadings  at  trial,  designat-        Appllaitlon  limited  to  allegationa  of  fact.— Dorle  ▼. 
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PLEADINGS 


§244 


Ebaailtoa  Fbh  Cofp..  216  N.  Y.  627;  Whitloy  v.  Spaed, 
171  App.  Diy.  102. 166  N.  Y.  Supp.  073;  Lynch  v.  Flfge, 
IM  App.  Dhr.  126.  185  N.  Y.  Snpp.  777;  Buloym  ▼.  Sir- 
aeU,  111  MQm.  160,  166,  181  N.  Y.  Supp.  247;  Wood  y. 
Glens  Falls  Automobae  Co..  161  N.  Y.  Bupp.  808. 

A^mlffitim  hw  fiUlore  to  deny. — ^Fleisehman  y.  Stern, 
80  N.  Y.  110:  Bumsp  y.  National  Bank.  06  N.  Y.  126; 
Wads  y.  Streyer,  166  N.  Y.  261;  Revere  Rubber  Co.  y. 


81  N.  Y.  Supp.  847;  Bernstein  y.  Grow,  22  Miso.  00.  48 
N.  Y.  Supp.  531. 

DmiIu    hj    parftOBDh. — ^Hoffman  y.  Susomihl,  15 
App.*  Diy.  405,  44  N.  Y.  Snpp.  52;  Meloher  y.  Kreieer,  28 


App.  Div.  362.  51  N.  Y.  Supp.  240;  Flemlnc  y.  Supreme 


N.  Y.  Sunp.  283;  MoHu«fa  y.  Mayor.  31  App.  Div.  200, 
62  N.  Y.  fiupp.  623;  MeCrea  v.  Hopper,  85  App.  EHv.  572, 
55  N.  Y.  Supp.  136;  Bank  of  Metropolis  y.  Fayer,  38  App. 
Diy.  150,  66  N.  Y.  Supp.  542;  Shrady  ▼.  Shrady.  42 
App.  Diy.  0,  68  N.  Y.  Supp.  546;  Babbitt  y.  Qibbs.  51 
App.  Diy.  387. 64  N.  Y.  Suro.  600:  Grant  y.  Pratt  A  Lam- 
bert, 62  App.  Diy.  540.  65  M.  Y.  Supp.  486:  Museinan  y. 

—^   -  -  \pp.  Div.  448, 74  N.  Y.  Supp.  1026; 

Div.  48,  54,  80  N.  Y.  Supp.  658; 


Winner  Wood  Co..  60  App.  Div.  448, 74  N.  Y.  Supp.  1026; 
Com  y.  Levy,  07  App.  Div.  48,  54,  80  N.  Y.  Supp.  658; 
Younc  y.  Stillwater  Crushed  Stone  Co.,  153  App.  Div. 


453.  138  N.  Y.  Supp.  530;  Colwell  Lead  Co.  v.  Home 


revd.  on  other  grounds,  152  N.  Y.  147 :  Moriarity  v.  Porter, 
22  Misc.  536. 40  N.  Y.  Supp.  1107;  HalUday  v.  Barber,  38 
Misc.  116,  77  N.  Y.  Supp.  08;  ForKotson  v.  Beoker,  30 
Mise.  816,  81  N.  Y,  Supp.  310:  MoGee  v.  Felter,  75  Misc. 
348. 135  N.  Y.  Supp.  267;  Tully  v.  New  York  Times  Co., 
78  Misc.  165.  137  N.  Y,  Supp.  062;  Charlton  v.  Ward 
(1018),  102  Miso.  238.  168  N.  Y.  Supp.  876;  Tyler  v. 
iahn.  100  Miso.  425,  178  N.  Y.  Sujpp.  688;  Getty  v. 
Town  of  Hamlin,  46  Hun  1;  Tyler  v.  Cooper,  47  Hun  04; 
Hailow  v.  La  Brum,  82  Hun  202,  31  N.  Y.  Supp.  487, 
affd..  151  N.  Y.  278;  Martin  v.  Rochester  German  Ins. 
Co.,  86  Hun  35,  33  N.  Y.  Supp.  404;  Smith  V.  Snowber 
<1021).  108  Apn.  Div.  820.  101  N.  Y.  Supp.  248. 

Matcrtol  alleattoBS  only  Admlttod.— Seofield  v. 
Whitelene.  40  N7  Y.  250;  Brown  v.  Cody,  23  App.  Div. 
210:  48N.  Y.  Supp.  1054.  affd.,  164  N.  Y.  504;  FarreU  v. 
Ambers.  8  Miso.  220.  28  N.  Y.  Supp.  564. 

SafBaeiieF  ef  oenlal.— Rodiers  v.  Clement,  162 
N.  Y.  422;  Soper  v.  St.  Regis  Psper  Co..  76  App.  Div.  400, 
78  N.  Y.  Supp.  782;  People  ex  rel.  McEnroe  v.  Wells.  80 
App.  Div.  80,  85  N.  Y.  Supp.  438;  DrisooU  v.  Brooklyn 
Xjiuon  El.  R.  R.  Co.,  05  App.  Div.  146, 88  N.  T.  Supp.  745; 
Pnllem  y.  Seaboard  Trading  Co..  165  App.  Div.  117,  ISO 
N.  Y.  Supp.  710;  Edwards  v.  MacArtney.  103  App.  Div. 
884,  183  N.  Y.  Supp.  851;  McOave  v.  Gibb,  11  Misc.  44. 


CounoO,  32  App.  Div.  231,  52  N.  Y.  Supp.  1001. 
Deoliil   or   inforniatlon   and   bdlef.— Austen    v. 

Westeh.  Teleph.  Co..  8  Misc.  11, 28  N.  Y.  Supp.  77;  Singer 
V.  Effler,  15  Miso.  334.  80  N.  Y.  Supp.  720;  Hughes  v. 
WUooz.  17  Misc.  32.  30  N.  Y.  Supp.  210;  Learned  v.  City 
of  New  York,  21  Misc.  601,  48  N.  Y.  Supp.  142;  Better- 
man  v.  Journal  Co..  28  Misc.  375.  50  N.  Y.  Supp.  065; 
Johnson  v.  Andrews,  34  Misc.  80,  68  N.  Y.  Supp.  764: 
Pratt  y.  Jordan  Iron  A  Ghem.  Co.,  33  Hun  143;  Bank  of 
Long  Island  v.  Schildkrant,  162  N.  Y.  Supp.  600. 

Wbon  new  matter  deemod  controyertod.— Con- 
selvea  v.  Swift.  103  N.  Y.  604;  Bowe  v.  WiUdns.  105  N.  Y. 
322,  320;  Kirchner  v.  New  Home  Sew.  Mach.  Co.,  135 
N.  Y.  182:  Goodman  y.  Alexander.  165  N.  Y.  280, 205:  Sul- 
livan V.  Traders'  Ins.  Co..  160  N.  Y.  213;  Whipple  v. 
Brown  Brothers  Co..  225  N.  Y.  237;  Black  Co.  v.  London 
Guarantee  ft  Accident  Co.,  100  App.  Div.  218,  180  N.  Y. 
Supp.  74;  Havana  City  Ry.  Co.  v.  Ceballos.  48  App.  Div. 
421,  63  N.  Y.  Supp.  422;  Fox  v.  Powers,  65  App.  Div.  112, 
72  N.  Y.  Supp.  573;  Kraus  v.  Agnew,  80  App.  Div.  1,  80 
N.  Y.  Supp.  518;  Nesbitt  v.  Jencks,  81  App.  Div.  140,  80 
N.  Y.  Snpp.  1085;  McRqy  Ch&y  Works  v.  Naughton,  84 


App.  Div.  477,  82  N.  Y.  Supp.  070;  Davis  Confectionery 
Co.  V.  Rochester  Ins.  Co.,  141  App.  EHv.  000,  126  N.  Y. 
Supp.  723;  MeUen  v.  Athens  Hotel  Co.,  140  App.  Div.  534. 
133  N.  Y.  Supp.  1070;  Brooklyn  H«ghts  R.  R.  Co.  v. 
Brooklyn  Oty  K.  R.  Co.,  151  App.  Div.  465,  400, 135  N. 
Y.  Supp.  000;  Albridbt  v.  Trimty  Presbyterian  Church. 
170  App.  EHv.  70. 157  N.  Y.  Supp.  70;  Alexander  Lumber 
Co.  V.  Abraham,  10  Misc.  425.  43  N.  Y.  Supp.  1130; 
Lafond  v.  Lassere,  26  Misc.  77,  56  N.  Y.  Supp.  450; 
Trenkmann  v.  Schneider,  26  Misc.  605,  56  N.  Y.  Supp. 
770;  Groh's  Sons  v.  Feldman,  40  Misc.  303, 81  N.  Y.  Supp. 
870;  Mets  v.  Mets,  45  Miso.  338,  00  N.  Y.  Supp.  840; 
Wiederman  v.  VersChleiser,  05  Miso.  276,  150  N.  Y. 
Supp.  226;  Maybeck  v.  New  York  Mun.  Rv.  Corp.  (1018), 
104  Miso.  330:  McClung  v.  Foshour,  47  Hun  421 ;  Butler 
V.  Jarvis,  51  Hun  248,  256,  4  N.  Y.  Supp.  137;  FarreU  v. 
Hill.  60  Hun  455.  23  N.  Y.  Supp.  402;  Mercantile  Nat. 
Bank  v.  Com  Exch.  Bank,  73  Hun  78,  25  N.  Y.  Supp. 
1068;  Reichenthal  v.  Glockner,  158  N.  Y.  Supp.  600; 
Baird  v.  Grace  Church  (1821).  187  App.  Div.  272,  189 
N.  Y.  Supp.  583. 

AdmlMion  by  answer. — Horan  v.  Hastorf,  223  N.  Y. 
400;  Thompson  v.  Postal  Life  Ins.  Co.,  226  N.  Y.  363. 


AlilBNDED  AND  SUPPLEMENTAL  PLEADINGS 

§  244.  Amendments  of  course. 

Within  twenty  days  after  a  complaint,  answer  or  reply  is  served,  or  at  any  time  before 
the  period  for  answering  expires,  or  within  twenty  days  after  the  service  of  a  notice  of  a 
motion  addressed  to  the  pleading,  the  pleading  may  be  once  amended  by  the  party,  of 
course,  without  costs  and  without  prejudice  to  the  proceedings  already  had.  But  if  it  is 
made  to  appear  to  the  court  that  the  pleading  was  amended  for  the  purpose  of  delay  and 
that  the  adverse  party  will  thereby  lose  the  benefit  of  a  term  for  which  the  cause  is  or  may 
be  noticed,  the  amended  pleading  may  be  stricken  out,  or  the  pleading  may  be  restored 
to  its  original  form,  and  such  terms  imposed  as  the  court  deems  just. 


DcHvatton. — Code  civ.  proo.,  1 542,  as  am.  by  L.  1807, 
cb.  470,  amended;  oricinauy  revised  from  oode  of  proc., 
I  172,  in  part. 

ScnreneM.-^Amended  pleading,  eflfeot  of  failure  to 
answer,  rules  of  civil  practice,  101;  amendment  after 
laotion  for  defect  not  appearing  on  face  of  complaint. 
Id..  lOS,  110;  amendment  after  motion  to  correct  or  strike 
out  matter.  Id.,  102,  103;  amendment  of  defective  plead- 
ing after  commencement  of  trial.  Id.,  166.  Amendment 
generally,    C.  P.  A.,  §  105. 

InlMii  9i  MetloB«— Backes  v.  Mechanics  A  Traders* 
Bank,  130  App.  Div.  20.  22.  114  N.  Y.  Supp.  450. 

■Mt  tQ  noMnd.— Cashman  v.  Reynolds,  123  N.  Y. 
138:  Stratton  v.  City  Trust,  etc..  Co..  60  App.  Div.  322, 
74  N.  Y.  Supp.  670;  Brooks  Brothers  v.  Tiffany,  117 
App.  Div.  470, 108  N.  Y.  Supp.  626;  Backes  v.  Mechanics* 
*  l^raders'  Bank.  130  App.  Div.  20, 114  N.  Y.  Supp.  460; 
Barbem  v.  Quittner,  154  App.  Div.  322,  138  N.  Y.  Supp. 
100:  Huebshman  v.  Kugelman,  103  App.  Div.  702,  184 
N.  V.  Supp.  447;  Mussman  v.  Hatton,  8  Misc.  05,  28 
N.  Y.  Supp.  1006;  Seaman  v.  Meaosky,  23  Misc.  445,  53 
N.  Y.  Supp.  554;  Rodkinson  v.  Qanta,  26  Misc.  268,  56 
N.  Y.  Supp.  480.  affd.,  30  App.  Div.  670,  57  N.  Y.  Supp. 
1146;  PoweU  v.  Sohocllkopf  (1021),  107  App.  Div.  471. 
188  S,  Y.  Supp.  207. 

Scennd  amendniMit.— Town  of  Hancock  v.  Dela- 
wmn  A  Eastern  R.  R.  Co..  128  App.  Div.  603,  113  N.  Y. 
top.  80;  Hamilton  Trust  Co.  v.  Schevlin,  156  App.  Div. 


National  Carbon  Co..  176  App.  Div.  600, 163  N.  Y.  Supp. 
768;  Freyham  v.  Wertheimer,  52  Miac.  636,  104  N.  Y. 
Supp  785;  Woolson  Spice  Co.  v.  Columbia  Trust  Co., 
110  Misc.  353;  180  N.  Y.  Supp.  471. 

Time  of  amending. — Soblegel  v.  Church  of  Holy 
Trinity.  104  N.  Y.  301.  affg.  127  App.  Div.  020.  Ill  N.  Y. 
Supp.  1143;  Schlesinger  v.  Borough  Bank.  112  App.  Div. 
121.  08  N.  Y.  Supp.  136;  Vaden  v.  Schleicher  Co..  166 
App.  Div.  743.  152  N.  Y.  Supp.  354;  Cansio  v.  Elfenbein« 
180  App.  Div.  Oil.  178  N.  Y.  Supp.  881;  Heubschman  v. 
Kugelman.  112  Misc.  151,  184  NT  Y.  Supp.  48.  affd..  103 
App.  Div.  702. 184  N.  Y  Supp.  447:  Condon  v.  Church  of 
St.  Augustine,  14  Misc.  181.  35  N.  Y.  Supp.  382;  Holm  v. 
Appleby,  27  Misc.  40.  57  N.  Y.  Supp.  266;  Bucklin  v. 
Buffalo,  etc..  Ry.  Co..  41  Miso.  557,  85  N.  Y.  Supp.  114; 
Seckel  v.  Tangemann,  63  Miso.  268,  103  N.  Y.  Supp.  72; 
Langer  V.  Swasey,  54  Miec.  301.  302.  103  N.  Y.  Supp. 
1086;  Armstrong  v.  Phillips,  60  Hun  248.  14  N.  Y.  Supp. 
582. 

Chnmeter  of  amendment. — Brown  v.  Leigh,  40 
N.  Y.  78;  Walrath  v.  Hanover  Fire  Ins.  Co..  216  N.  Y. 
220;  Luckey  v.  Mockridge.  112  App.  Div.  100.  08  N.  Y. 
Supp.  335;  Mann  v.  Press  Pub.  Co..  135  App.  Div.  361. 120 
N.  Y.  Supp.  534;  Mussinan  v.  Hatton.  8  Misc.  05,  28  N.  Y. 
Supp.  1006;  Devine  v.  Duncan.  2  Abb.  N.  C.  328;  Robert- 
son V.  Robertson,  0  Daly  44;  Wyman  v.  Redmond,  18 
How.  Pr.  272;  Spencer  v.  Tooker.  21  How.  Pr.  333,  12 
Abb.  353;  Fielden  v.  Casselll,  26  How.  Pr.  173,  16  Abb. 
280. 

When  amended  pleading  !«trl«ken  oat. — Haskin  v. 
Murray,  20  App.  Div.  370,  51  N.  Y.  Supp.  542;  Harney  v. 
Provident  SavingB  Soc..  41  App.  Div.  410,  68  N.  Y.  Supp. 


CIVIL  PRACTICE  ACT 


S22;  Taylor  v.  CarioD.  93  App.  DIv.  G27,  S5  N.  Y.  Silpp. 
729:  Naylor  v.  LoomiiL  79  App.  Div.  21,  79  N,  Y.  auop. 
1011:  Beyer  v.  Huber  Co.,  US  App,  Div.  342.  100  N.  Y. 
Bupp,  1029;  Murphy  v.  Lyon.  127  App.  "'  "~  ■"" 
N.  f .  Supp.  162:  HoUheJinor  v.  United  SO 


KflTCt  of  Brnvniliilfnit. — Caliah&D 


.  Gilniin,  11  Ak>- 
.  Mumir,  29  App. 

.  Polliok.  86  App.  

AiDEricau  tjurity      ImprnvBia 
p.  270:  Ullmsn  t.     Hupp.  817. 


'  '■  ^  mu  C«tholio  Chiuch.  lis  App.  tS^TJlff, 
a2S:  HuwQ  V.  LuUiiir,  3S  Hub.  730.  U 
':  O'CoDDor  v.  Ouutopher.  90  Mbe.  77. 

__-..a56lFonv.  Ed<nnla,aOHuii9a;Bmltl> 

lAird,  U  Hun  £30:  Wise  t.  Geasmr.  47  Hnn  MB. 
— ill  *.  Moon,  fi  Diwr  AM;  Wud  v 
Pr.  1S3;  Welch  t.  Pnrtoa.  S8  B- 


, ,„  Jow.'Pr.  BaiPiwAr. 

Biuh,  OSHaw.  Pr.  2B2:Itid«T.  B*t«.saHoir.  Pi.  136. 

■*•»»  ra>  •■"'Bdnnat  of  eoroptoliit. — Roctiiiuu 

Knbo,  ISG  App.  Div.  SS3, 171  N.  T. 


§  245.  Supplemental  pleadings. 

Upon  the  application  of  eithor  party,  the  court  may,  and  in  a  proper  case  must,  upon 
such  terms  as  are  just,  permit  him  to  make  a  supplemental  complaint,  wiswer  or  reply 
alle^ng  material  facta  which  occurred  after  his  former  pleading  or  of  which  he  was  igno- 
rant when  it  was  made,  including  the  judgment  or  decree  of  a  competent  court  rendered 
after  the  commencement  of  the  act  ion  det«nnining  the  matters  in  controversy,  or  a  part 
thereof.  The  party  may  apply  for  leave  to  m^e  a  supplemental  pleading,  either  in  ad- 
dition to  or  in  place  of,  the  former  pleading.  In  the  former  event,  if  the  application  is 
granted,  a  provisional  remedy  or  other  proceeding  already  taken  in  the  action,  is  not 
affected  by  the  supplemental  pleading;  but  the  right  oi  the  adverse  party  to  have  it  va- 
cated or  set  aade  depends  upon  the  cases  presented  by  the  original  and  supplemental  {head- 
ings. 

Deiintian.— Codeciv.  prDc,1544;u>m.  by  L.  1ST7.  R.  Co.,  S5  N.  Y.  272;  PukABou  v.  Bubbud.  19S  N.  Y. 

ch.  416;  «igin&LLy  revited  Iioid  code  ot  prw..  f  177.  13S,  utt*.  134  App.  Div.  403,  Itll  N.  Y.  Supp.  347;  N«r 

DUcretlDnuT.— HoLyoke  v.  Aduna.  59  N.  Y.  233;  Enalud  Watu-Woik*  Co.  v.  Fumen'  Lou  A  Tnut 

BpesM  V,  Mayor,  etc.,  72  N.  Y.  442;  Park  *  3on«  Co,  ».  Co..  23  App.  Div.  571, 18  N.  Y.  Bupp.  9*9;  Fua  y.  Fmw. 

Hubb&rd,  19S  N    V.  13B,  Bft|.  134  App.  Div.  4eS,  119  G7  App.  Div.  QIl,  flS  K  Y.  Bupp.  £09;  Bush  r,  OBriea, 

N.  Y.  Supp.  347:  Bank  of  Melropolia  v.  Linoer,  e  AM>.  58  App.  Div.  118,  68  N.  Y.  Supp.    flBl;  Campball  t. 

"'     ""8.4014.  Y.  Supp.  301;  O'Brien  V.  MetropoliluBt.  CampbeU,  69  App.  Div.  436.  74  N.  Y.  Supp.  979;  Sohmita 


Ry.  Co., 

Brookiyc .__ 

SuMi'  1107:  Geo 


'.  Mslelli   8  MiK 


AnBt.      CampbeU,  69  App.  Div.  436.  7 

neg  V,      V,  WyckolT,  Churob  k  PwTridae,  128  Am).  D...  o«,  lu 

N.  Y.      N.  V.  Supp.  681*  Hklitead  v.  H>litead.,7  MUo.JSI.  37 


iioerion  Copper  Co.  v.  Lowtber,  33  Ap|j.  i 
).  Y.  Supp.  103;  VurrinJe  v.  MMropoiilan  .Si 
jip.  Div.  633,  B6  N.  Y.  Supp.  559:  Jo  dm  ■ 
lei^htB  Ry.  Co.,  95  App.  Div.  825,  89  N.  Y. 


'.  While 
'.  Hbdhd, 


N,  Y,  Supp.  408:  Weiberg  v,  Neibort  8  MiM.  97,  38  N.  Y. 
Supp.  lOOSi  HoUy  v.  GnB.  29  Hun  443:  Fumen'  Low  * 
Trurt  Co.  v.  Unilsd  Td.  Co.,  47  Huo  315;  MeAndrewi  ▼. 
L.  B.  A  Mi(*i.  South.  R.  Co.,  70  Hun  4S,  23  N.  Y,  Supp. 
1074;  Hoyt  v.  Sheldon,  4  Abb.  59,  itfd.,  19  N.  Y.  207: 
Morrel  v.  Gimlly,  16  Abb.  369. 

TInw  of  Mnle«.— Pomeroy  v.  Hookiti*  ViZIey  Rkil- 
my  Co.,  1S7  App.  Div.  158,  176  N.  Y.  Supp.  484. 

BTeet  af  pflOT  mttMOBt  to  ungnd.— B>uin  v.  Stook- 
nll.  IBS  App.  Div.  3BeriS3  N.  Y.  Supp.  1004. 

Ain«B(led  Kod  iMitrtMMMittl  MBplBint  OMIn- 
tnllbcd.—Briabert  v.  Oliver  Typewriter  Co..  174  App. 
Div,  511,  181  N.  Y.  Supp.  226. 


5;  Ch«t 


Hun  3: 


14;  McDonald  v 
),  19  A 


AradaiK,  eoDtcata.— Reynold!  v.  A 

Co.,  16  App  Div.  74.  44  N.  Y.  Supp,  691 
Applleatlon,  wben  Ennted.— Dorrs..—       „  .._ 

•on,  92  N.  Y,  408;  People  ei  rel.  SwinburDe  v.  Molio. 
101  N,  Y.  539;  Lttirrcnec  v.  Church,  128  N.  Y.  324;  "  ' 
Dianu  V.  Livinmton.  17  App.  Div,  528,  45  N.  Y.  Si 
704;  Hay.  ^    .  J      .       .  .  .         „       ..    , 


Bupp.  53;  Li 
N.  Y.  Supp. 
T&lkiDcMu 
217:  Jona  i 
Supp.  134. 

C*nt«nU 
Nmt.  Bank  v 
Life  Ing.  Co., 


■S-> 


Div.  13.  98  N.  Y. 


5  N.f. 


of     npplemgnlaJ      ,  .         ^ 

Duryee,  U  N.  Y.  491:  ReynoQi 
'■  *—  "■-  ""  ■'N.Y.S' —  •"" 


Div,  587,  6 


N.  y. 


/.  lao,  61  N.  Y. 


.     _  _1.  Y.  Supp.  660;  Bi 
App.  Di      ..   <r  ^ 

S«v.  Life  A«ur.  Soc. .  77  App. 

L»timer  v.  MoKinnon,  85  At^ 

320;  HarowiM  v,  Uoodmsn,  112  App.  Di 
Supp.  53;  Calm  v.  SuUivan,  117  App.  Div 
Supp-  lOeO;  Van  Kansel  Revolving  Dooi 
liiApp.  Div.  S13.L07N.Y.  Supp.  507;  B 
134  App,  Div.  651,  1 19  N.  Y.  Supp.  461;  F 
"   ,  136  App.  Div.  380.  ■""  ••  ^'^  ~ 


„.691;IjDden- 

J  „_„„  ,..,„ ^^. Ry.Co.,28App.  Div,  170,50  N,Y. 

p.  724:  HaBey  v.  f.iu.'li.  Jii  App.     Supp,  886;  Fortuano  v.  Mayor,  etc.,  12  App.  Dir.  11.  BS 

,  7SR.I.WI-.,  r.»,^t,.i-,l  ivi  Aon.      N.  Y.  Supp,  BS3;BeUTel.  Co.  T.  HomeTel.  Co..  aaXm. 

Div.  13,64  N.Y.  Supp,  821;  Sbcpaid  A  Mane  Lumbw  Co, 

_    Jupp.  902:  Hunt  V    rri'MOent     v.  Burd,  56  App.  Div.  627,  66  N.  Y.  Supp.  764;  Bub 

77App.  Div.  338,79N.  V  ni.pp.  T4;      v.  O'Bri™,  68  App.  Div,  118.68N.  Y.  Supp.  B51;I*ti»«r 

_   ^,  r       „.     „«.   ,.,  ,-   „   ... —      ^    MoKinnon,  St  App.  Div.  334,  83  N\  Y.  Supp,  330; 

TrempB  v.  Perlman,  187  App.  Div.  745.  178  N.  Y.  Supp. 

130;  'TiSany  v.  Bowerman,  2  Hun  613:  Ervin  v.  Oruos 

Ry.,  Bto.  Co.,  28  Hun  289;  Cornwall  v  Cornvall,  30  Huo 

573;  Hayward  v.  Hood.  U  Huo  128:  Kuaelman  v.  Ritla, 

■'■  ■■  Crank,  15  N.  Y.  St.  Rap. 


l5;ClBdidiv 


Nfjta,  138  App,  Div.  876,  123  N.  Y.  Supp. 
Ronmbrock,  lU  App.  Div.  357.  128  n!  'i.  aupp.  luu; 
MenHhsw  v,  KionLury,  160  App.  Div,  40,  134  N.  Y. 
Supp.  152;  OnondBBS  County  &v.  Bank  v.  RobiaBOn, 
180  App.  Div.  64.  IM  N.  Y.  Supp.  305;  Milliken  v.  M»- 
Garrah,  164  App.  Div.  110,  149  N.  Y.  Supp.  4S4;  Baum 
y.  fltockwell,  168  App.  Div,  286.  153  N.  Y  >ii[,;,  1004: 
Sears  v.  Leaoh,  ISS  .tpp.  Div.  577,  173  V  V  ^  ::•■<■■  .Till: 
Kohl  v.  Kohl,  189  App.  Div.  915,  178  1 


hart,  34  Barb.  1 


V,  Thibou,  17  A 


I,  181:  t 


OitthmMtt  Id  bsnkmptCT.— Buatow  v.  HaaaoD,  3 
aun  333;  Stewart  t.  lador,  5  Abb.  N.  S.  63;  Bellman  r. 
'    onv.I»H.llAbb.N.S.3M, 


.  Man 


1  Misc 


Supp.  276;  __..     .  

42B.  36  N.  Y.  Supp.  IB;  Dunn  v.  O'Connor   >  l"l 
Miac.  428;    Mitobdl  v.  Allen,  25  Hun   643;    Cor 
Cornwall,  30  Hun  573;  De  Liile  v.  Hunt,  ^  n. 
Ou  Woriu  Co.  V.  SUodsrd  Ga>  light  Co, 
B]aniiY.Bb>iH),e7Hun384,22N.Y,Su—  " 
V.  Oeeting  Building  Co..  1B3  N.  Y.  Suf 
Hava,  17  Civ,  Proe.  Rep.  97. 

Aa  nutter  of  codtm. — Milliken  i 
Ap_p.  Div.  110.  149  N  Y.  Hupp.  484. 

When  not  jranted.— Prouty  v,  L, 


Liohienaiein.  48  A«p.  Div.  499.  62  N.  Y.  Supp.  949; 
teyer  v.  Bdrne.  78  App.  Div.  491,  79  N,  Y,  Supp.  696. 

EffMt    or    anppleiiMntal    plcadlns. — Hocowiti    r. 
loodman,  112  App.  Div.  13,  98  N.  Y.  Supp  63:  SUvh  * 

'-  ■-  "'- ■'>lApP,Div.373,lD6N.Y.Sunr..Mtt- 

.  14ft  App.  Div,  243,  133  N.  1 

Wdteon,  35  H      "  — 


,..  ..  Walrainan.  I22APP,  Div.  373, 1D6_.. ^ , 

Canaa  v.  Savanee.  14ft  App.  Div,  243,  133  N.  Y.  Supp. 

667;  Lovatt  v.  Watson,  35  Hun  583. 

Determination  of  inlSclaDcr. -^People  v.  BtsmliD. 

184  App.  Div.  76B. 

..264;  Bertraodt         haeoce,  OD  upUeatloB. — Brewiter  v,  BrewMerCo., 
70;  William*  T.      138  App.  Div.  139^  12!  N.  Y.  Supp.  1019;  Baum  v.  Stook- 

all.  16S  App.  Div.  286,  153  N.  Y.  Supp.  1001:  Bfrtnnd  ▼. 
MoGanab,  lU     Owtins  Biuldint  Ca„  163  N.  Y.  Supp.  70. 

Coab.—HaUmoon  Bridge  Co.  v.  Canal  Board.  31S 
A  Mioh.  SouUi,      N,  Y.  ISO. 


art.  27 


PLEADINGS 


§S  246, 247 


BILL  OF  PARTICULARS 

§  246.  Accounti  hchnr  pleaded;  bill  of  particulars. 

It  is  not  necessary  for  a  party  to  set  forth  ia  a  pleading  the  items  of  an  account  therein 
all^;ed;  but  in  that  case,  he  must  deliver  to  the  adverse  party,  within  ten  days  after  a 
written  demand  therefor,  a  copy  of  the  account,  which,  if  the  pleading  be  verified,  must 
be  verified  by  his  affidavit  to  the  effecl^  that  he  believes  it  to  be  true;  or,  if  the  facts  are 
within  the  personal  knowledge  of  tiie  agent  or  attorney  for  the  party,  or  the  party  is  not 
within  the  county  where  the  attorney  resides,  or  capable  of  making  the  affidavit,  by  the 
affidavit  of  the  agent  or  attorney.  If  he  fail  so  to  do,  he  is  precluded  from  giving  evi- 
dence of  the  accoimt.  The  court,  or  a  judge  authorized  to  make  an  order  in  the  action, 
may  direct  the  party  to  deliver  a  further  account  where  the  one  delivered  is  defective. 

DeriTmtloii.-— Code  civ.  proo.,  §  531,  •«  am.  by  L.  1904, 
ch.  500,  first  three  eentenoeB;  originally  revised  from 
eode  of  proc^  |  IdS. 

aefcrence. — Coota  on  motion  for,  rulee  of  civil  prao- 
tioe,  115;  verification.  Id.,  116.  Bill  required  in  justices* 
courts.  J.  Ct.  A..  1 158. 

FmvoM.— Adams  v.  Dodge.  114  Misc.  565, 187  N.  Y. 
Sapp.  688. 

"Aceomit,'*  wli»t  eenstltatos.— Keves  v.  Flint  Co., 
69  App.  Div.  141,  74  N.  Y.  Supp.  483;  Beirne  v.  Sander- 
M>n.  83  App.  Div.  62,  83  N.  Y.  Supp.  493;  Smith  v.  Irvin, 
116  App.  Dir.  359,  101  N.  Y.  Supp.  904;  Herbert  v. 
Hillbut.  119  App.  EHv.  426,  104  N.  Y.  Supp.  699;  Badger 
T.  Gilrov.  21  Mise.  466.  47  N.  Y.  Supp.  669;  Barklev  v. 
Beaas.  ft  Bar.  R.  Co.,  27  Hun  515;  Cunard  v.  Franoklyn. 
49  Hun  233,  1  N.  Y.  Supp.  877;  Dowdney  v.  Volkenniqg, 
37  N.  Y.  Super.  313. 

Denmid,  suffldeacy.— Spits  v.  Heins,  77  App.  Div. 
317.  319.  79  N.  Y.  Supp.  187;  Main  v.  Pender,  88  App. 
Div.  237. 86  N.  Y.  Supp.  428;  Huber  Brewery  v.  Sieke,  146 
App.  Div.  467. 131  N.  V.  Supp.  271 ;  Klook  v.  Brennan.  13 
NTY.  Supp.  171,  35  St.  Rep.  745. 

for  copy.—Main  v.  Pender,  88  App.  Div. 


337.  85  N.  Y.  Supp.  428;  Webster  v.  Pitchburg.  etc..  R. 
Co.,  32  Mieo.  442, 66  N.  Y.  Supp.  220:  Van  OUnda  v.  Hall, 
82  Hun  357.  31  N.  Y.  Supp.  495;  Blake  v.  Harrigan.  11 
K.  Y.  Supp.  209. 19  Civ.  Proo.  Rep.  207. 

Parpoae  of  bill  ef  parttculan.— Tilton  v.  Beeohar.  59 
N.  Y.  176;  Dwight  v.  Germania  Life  Ins.  Co.,  84  N.  Y. 
493;  Taylor  v.  Security,  etc.,  Ins.  Co.,  73  App.  Div.  319. 
76  N.  V.  Supp.  671;  Spits  v.  Heins,  77  App.  Div.  317,  79 
N.  Y.  Supp.  187;  Dwyer  v.  Slattery,  118  App.  Div.  345. 
103  N.  Y.  Supp.  433;  Harrington  v.  Stillman.  120  App. 
Div.  659.  105  N.  Y.  Supp.  75;  KeUogg  v.  Griffiths,  124 
App.  Div.  513,  108  N.  Y.  Supp.  962;  Clum  v.  Federal 
Sugar  Refining  Co..  136  App.  Div.  355.  120  N.  Y.  Supp. 
975;  Wilson  A  BaiHie  Manufacturing  Co.  v.  Dumary,  140 
App.  Div.  888, 125  N.  Y.  Supp.  803;  MiUer  v.  MiHer,  144 
App.  Div.  153.  128  N.  Y.  Supp.  965;  Kraus  A  Co.  v. 
Biayer.  150  App.  Div.  122,  134  N.  Y.  Supp.  694;  Evening 
Herald  Co.  v.  EUmer.  167  App.  Div.  399,  153  K.  Y. 
Supp.  121;  United  States  Printing  4c  Lithograph  Co.  v. 
Powers.  171  App.  Div.  406,  157  N.  Y.  Supp.  440;  Moore 


V.  American  Molaases  Co.  (1917^.  179  App.  EHv.  505. 166 
N.  Y.  Supp.  4;  Samuelson  v.  Mayer,  65  Misc.  518,  120 
N.  Y.  Supp.  75;  Buffalo  General  Electric  Co.-  v.  Luna,  96 
Misc.  219,  159  N.  Y.  Supp.  905;  Thompson  v.  De  Visser, 
106  Misc.  165,  175  N.  Y.  Supp.  276. 

BUI  of  iHurtleiilars  u  to  eouatorelmlm. — Manninn. 
Maxwell  A  Moore  v.  American  Can  Co.,  182  App.  Div. 
709.  169  N.  Y.  Supp.  712. 

When  court  will  eompel  glflni:  of  iuidms  of  wll- 
ncsaes  prior  to  trial.— Goakes  v.  City  of  Oneida.  180 
App.  Div.  118,  167  N.  Y.  Supp.  389. 

Part  of  jileadliigs. — ^Tlsoale  Lumber  Co.  v.  Droge, 
147  App.  Div.  55.  131  N.  Y.  Supp.  683;  Kaufman  v. 
Hopper.  151  App.  Div.  28,  135  N.  Y.  Supp.  363;  United 
States  Printing  A  Lithograph  Co.  v.  Powws,  171  App. 
Div.  406,  157  N.  Y.  Supp.  440. 

*'Clftlim"  what  eonttltotei.— Dwight  v.  Germania 
Ina.  Co.,  84  N.  Y  493;  Poaner  v.  Rosenberg.  149  App. 
Div.  270,  133  N.  Y.  Supp.  702;  Marco  v.  Biid,  24  Miao. 
377,  53  N.  Y.  Supp.  411;  Swan  v.  Swan,  44  Mise.  163.  89 
N.  Y.  Supp.  794 

Kmml  nation  of  party  in  order  to  prepare  bill. — ^Baker 
V.  New  York  City  RaUway  Co.,  116  App.  Div.  858.  102 
N.  Y.  Supp.  276;  Ball  v.  Evening  Post  Pub.  Co..  48  Hun 
149;  Bloom  v.  Bush  Terminal  Co.,  164  N.  Y.  Supp.  895. 

Farther  bUI  nanted.— Connolly  v.  Wilks,  Inc.,  140 
App.  Div.  309,  12^  N.  Y.  Supp.  1%  New  York  County 
Nat.  Bank  v.  Hemnan,  148  App.  Div.  631,  133  N.  Y. 
Supp.  200;  Hanson  Place  M.  E.  Church  v.  City  of  New 
York,  191  App.  Div.  784,  182  N.  Y.  Supp.  61;  Welb  v. 
Vau  Aken,  39  Hun  315. 

Further  hlU  denied. — ^Kindberg  v.  Chapman.  115 
App.  Div.  153.  100  N.  Y.  Supp.  685;  Oliver  Refining  Co. 
V.  Aspegren,  140  App.  Div.  549,  125  N.  Y.  Supp.  796; 
Herrman  v.  Empire  Realty  Corp.,  152  App.  Div.  822,  137 
N.  Y.  Supp.  809. 

Failure  to  finish  ftarthcr  hUHL  order  precluding 
giving  of  testimony. — McCallum  v.  Beau-Site  Co.,  182 
App/Div.  243.  169  N.  Y.  Supp.  603. 

Affidavit  of  Inability  tojdfe  farther  particulars.— 
Huyler  v.  Huyler,  183  App.  Div.  537, 169  N.  Y.  Supp.  689. 
See  also  cases  cited  under  §  247,  post. 


§  247.  Bill  of  particulars  by  order  in  any.  case. 

Upon  application  in  any  case,  the  court,  or  a  judge  authorized  to  make  an  order  in  the 
action,  upon  notice,  may  direct  a  bill  of  the  particulars  of  the  claim  of  either  party  to  be 
delivered  to  the  adverse  party,  and  in  case  of  default  the  court  shall  preclude  him  from 
giving  evidence  of  the  part  or  parts  of  his  affirmative  allegation  of  which  particulars  have 
not  been  delivered. 


Ilerlfa||on.~Oode  civ.  proc.,  §  531,  as  am.  bv  L.  1904. 
oh.  500,  last  sentence,  without  onance;  originally  revised 
from  code  of  proo.,  §  158. 

Furpoee.— Royle  v.  McLaughlin  (1921),  195  .\pp. 
Div.  413, 186  N.  Y.  Supp.  356;  Zecchini  v.  Mayor  (1921), 
195  App.  Div.  423,  186  N.  Y.  Supp.  459. 

Moiloii.'  when  made.— Standard  Materials  Co.  v. 
Bowne  A  Son  Co.,  118  App.  Div.  91,  103  N.  Y.  Supp.  12; 
Bjork  V.  Poet  A  McCord,  125  App.  Div.  813.  110  N.  Y. 
Supp.  206;  Converv  v.  Manin,  128  App.  Div.  285,  112 
N.  Y.  Supp.  673;  Bracken  v.  Toland,  153  App.  Div.  57, 
187  N.  Y.  Supp.  1043;  Bafley  v.  Mayer,  56  Misc.  331, 
107  N.  Y.  Supp.  624;  Gordon  v.  Williams,  100  Misc.  172, 
165  N.  Y.  Supp.  384. 

Sakaeqiieni  motton.— ?Lundberg  v.  De  Rond,  146 
App.  Div.  1,  130  N.  Y.  Supp.  385. 

Motion  to  eompel  acceptance. — Huyler  v.  Huyler, 
183  App.  Div.  537. 

Cteantlns  motion  Aicretlonary.— Bell  v.  Heather- 


Spencer  ir.  Fort  Orange  Paper  Cq^  74  App.  Div.  74,  77 
N.  Y.  Supp.  251;  Lowenthal  v.  Q.  A  R.  Ins.  Co..  132 


App.  Div.  890,  116  N.  Y.  Supp.  294;  Fernet  v.  Stewart 
A  Co,,  163  App.  Div.  112,  148  N.  Y.  Supp.  646;  De  Cor- 
dova V.  Sanville.  171  App.  Div.  422.  157  N.  Y.  Supp. 
432;  Ebin  v.  Equitable  Lite  Assur.  Society,  177  App.  Div. 


ton,  66  App.  Div.  603,  73  N.  Y.  Supp.  242;  Mussinan  v. 

"  op.  Div.  448, 74  N.  Y. 
fid^^v.  Westchester  Elec.  R.  Co.,  69  App.  t>iv.  576, 


WlUner  Wood  Co.,  69  App.  Div.  448, 


458,  164  N.  Y.  Supp.  284;  ConsUble  v.  Hardenbergh, 
76  Hun  434.  27  N.  Y.  Supp.  1022;  Van  Olinda  v.  Hall,  82 
Hun  357,  31  N.  Y.  Supp.  495;  Steinleger  v.  Frankel 
(1922).  117  Misc.  693. 

Seldom  granted  before  answer. — Royle  v.  Mc- 
Laughlin (1921),  195  App.  Div.  413,  186  N.  Y.  Supp.  356. 

Aindavlty  contents. — Waller  v.  Degnon  Contracting 
Co.,  120  App.  Div.  389, 105 N.  Y. Supp.  203;General Film 
Co.  V.  Liverpool,  etc.,  Ins.  Co.,  181  App.  Div.  862,  169 
N.  Y.  Supp.  257;  Troy  A  Albany  Steamboat  Co.  v.  Terry 
A  Tench  Co..  192  App.  Div.  764,  183  N.  Y.  Supp.  368; 
Wales  Mfg.  Co.  v.  Lazsaro,  19  Misc.  477,  43  N.  Y.  Supp. 
1110;  Badger  v.  Qilroy,  21  Misc.  466,  47  N.  Y.  Supp.  669; 
Villiers  vTxhird  Ave.  R.  R.._22  Misc.  17,  48  N.  Y.  Supp. 


75N.  Y.  Supp.  45;  Baltimore  Maoh.  bo.  v.  MoKelvey,  71 
App.  Div.  340,  75  N.  Y.  Supp.  1090;  Taylor  v.  Security, 
ete.,  L.  Ina.  Co.,  73  App.  Div.  319,  76  N.  Y.  Supp.  671; 


Supp.  1026;  614;  Sidney  Bowman  Co.  v.  Dyer,  23  Misc.  620,  52  ., .  . . 
Supp.  159;  Dorganv.  Scheer,  31  Misc.  801, 62  N.  Y.  Supp. 
1030;  Constable  v.  Hardenbergh,  76  Hun  434,  27  N.  Y. 


Supp.  1022;  Rubinfeld  v.  StoHs,'  159  N.  Y.  Supp.  597; 


wfiSs  V.  BaUey,  19  Johns.  268. 
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Affld»flt  of  ftitorncy.— M«yer  v.  Mayer,  29  App.  X>iv.  160. 100  N.  Y.  Supp.  614:  Wolfe  v.  Miller.  164  N.  Y.  Supp. 

393,  61  N.  Y.  Supp.  1079;  MungaU  v.  Bunley,  51  App.  302;  Bien  v.  Ali,  165  N.  Y.  Supp.  270. 

Div.  380,  64  N.  Y.  Supp.  674:  Connolly  v.  Willu.  Inc..  Divoroe.— Drowne  y.  Drowne.  127  App.  Div.  934,  111 

140  App.  DiT.  303,  125  N.  Y.  Supp,  189;  Strohoefer  ▼.  N.  Y.  Supp.  830,  revd.,  193  N.  Y.  560;  Stmn  v.  Stein.  131 

Sec.  Mut.  life  Ins.  Co..  148  App.  Div.  763.  133  N.  Y.  App.  Div.  807,  116  N.  Y.  Supp.  93:  Furthmann  v.  Furth- 

Sttpp.  289:  Jaeob  v.  Friedman,  28  Miac  441,  50  N.  Y.  mann.  155  App.  Div.  202,  139  N.  Y.  Supp.  1055;  Knox  ▼. 

Supp.  382;  Field  v.  N.  Y.  Cent.  R.  Co.,  35  Mwe.  Ill,  71  Knox,  79  Miac.  648, 140  N.  Y.  Supp.  356;  Yauek  v.  Yaoek* 

N.  Y.  Supp.  220;  Kirkland  v.  Kirkland.  39  Misc.  423,  161  N.  Y.  Supp.  413;  Qeimer  v.  Gdmer,  161  N.  Y.  Supp. 

80  N.  Y.  Supp.  21;  Sander*  v.  Soutter,  54  Hun  310,  7  415. 

N.  Y.  Supp.  5l9:  Cohn  v.  Baldwin,  74  Hun  346,  26  N.  Y.  Libel.— Kuater  v.  New  York  Timet  Ca,  79  App.  Div. 

Supp.  457;  Van  OUnda  v.  HalU82Hun  357, 31  N.  Y.  Supp.  39,  79  N.  Y.  Supp.  978;  Hanaon  v.  Collier,  51  Miae.  496. 

495:DueberWatohCa8eCo.v.  Keystone  Watoh  Case  Co..  101  N.  Y.  Supp.  690,  revd.  on  other  pounds,  119  App» 

50  St.  Rep.  417;  Gridley  v.  Oridley.  7  Civ.  Rep.  Proo.  Div.  794,  104  N.  Y.  Supp.  787;  Ball  v.  EveoioK  Post  Pub. 

215.  Co.,  38  Hun  11. 

Wh«n    srantod.— Kelly    v.    St.    Midiael's    Roman  Negliaenoe.— Dumar  v.  Witherbee.  88  App.  Div.  181, 

Catholic  Church,  124  App/Div.  505, 108  N.  Y.  Supp.  927;  84  N.  YTSupp.  069:  Main  v.  Pender,  88  App.  Div.  237,  86 

Diets  v.  Leber,  33  App.  Div.  563.  53  N.  Y.  Supp.  977;  N.  Y.  Supp.  428;  Kinsella  v.  Reisenberg,  124  App.  Div. 

Taylor  v.  Security,  etc.,  Ins.  Co..  73  App.  Div.  319.  76  322.  108  N.  Y.  Supp.  876;  Bjork  v.  Post  A  McCord.  125 

N.  Y.  Supp.  671;  Breslauer  Realty  Co.  v.  Cohen.  115  App.  Div.  813,  110  N.  Y.  Supp.  206;  Greene  v.  Johnson, 


App.  Div.  892.  102  N.  Y.  Supp.  463;  Dwyer  v.  Slattery.     Maloney  v.  Umted  Dressed  Beef  Co..  130  App.  Div.  360, 
118App.  Div.  346, 103  N.Y.  Supp.  433;  Aub  V.Hoffman.     114  N.  Y.  Sui       —    ~  -.      .-  --. 

120  App.  Div.  60.  104  N.  Y.  Supp.  913;  CooUdge  V.  Stod-     Co.   "^* 


dard.  120  App.  Div.  641,  105  NT  Y.  Supp.  544;  Squires  v.  Erie  R.  R.  Co^  140  App.  Div.  222,  124  N.  Y.  Supp.  1082; 

Kiesam,  121  App.  Div.  607,  106  N.  Y.  Supp.  373;  Fischel  HoUender  v.  Hudson.  140  App.  Div.  899,  125  N.  Y.  Supp. 

V.  Fiachel,  121  App.  Div.  808,  106  N.  Y.  Supp.  815;  Shaw  138;  Hoareau  v.  Schwartskopf,  142  App.  Div.  69.  126 

V.  Stone.  124  App.  Div.  624.  109  N.  Y.  Supp.  146;  Bosko-  N.  Y.  Supp.  448;  Wojtosak  v.  American  Mff.  Co..  152 

wits  V.  Sulsbacher.  124  App.  Div.  682.  109  N.  Y.  Supp.  App.  Div.  433.  137  N.  Y.  Supp.  287;  Griffin  v.  Cunard 

186:  Bjork  v.  Post  A  McCord.  125  App.  Div.  813.  110  Steamship  Co..  159  App.  Div.  453.  144  N.  Y.  Supp.  517; 

N.  v.  Supp.  206;  Smith  v.  Anderson,  126  App.  DiV.  24.  Havhohn  v.  Havholm.  159  App.  Div.  578, 144  N.  T.  Supp. 

110  N.  Y.  Buxm.  191;  Weinstein  v.  O'Leary.  128  App.  Div.  833;  Ithaca  Trust  Co.  v.  DriscoH  Bros  A  Co..  163  App. 

.267,  112  N.  Y;  Supp.  641;  Harris  v.  Drucklieb.  128  App.  Div.  54.  148  N.  Y.  Simp.  775:  Fernet  v.  Stewart  A  Co.. 

Div.  276.  112  N.  Y.  Supp.  671;  Sehwarischild  A  Sula-  163  App.  Div.  112. 148  N.  Y.  Supp.  646;  KapUn  v.  Sher, 

berger  Co.  v.  Empire  State  Surety  Co..  128  App.  Div.  56  Misc.  432,  106  N.  Y.  Supp.  1094;  Ssymanski  v.  Con- 

644, 112  N.  Y.  Supp.  1036LSittisv.  Cohen.  130  App.  Div.  tract  Process  Co..  82  Misc.  46,  143  N.  Y.  Supp.  604; 

689, 115  N.  Y.  Supp.  332;  Ward  v.  Hodges,  130  App.  Div.  Buffalo  General  Electric  Co.  v.  Duns,  96  Misc.  219,  150 

869.  115  N.  Y.  Supp.  839;  Donovan  v.  Harriman.  132  N.  Y.   Supp.   905;   Mandel  v.  Guardian  Holding  Co. 

App.  Div.  909. 117  N.  Y.  Supp.  1132;  Barnes  v.  Gardiner.  (1921),  195  App.  Div.  576.  187  N.  Y.  Supp.  4;  Maeurer 

133  App.  Div.  576.  118  N.Y.  Supp.  120;  Emmiv.  Ryan-  v.  Morse  Qry  Dock  A  Repair  Co.  (1921),  115  Misc. 

Parker  Construotion  Co.,  134  App.  Div.  482,  119  N.  Y.  70,  189  N.  Y.  Supp.  19. 

Supp.  267;  Smith  v.  Bradstreet  Co.,  134  App.  Div.  567,  When  not  muled. — Rosenstock  v.  Dessar,  40  App. 

119  N.  Y.  Supp.  487;  American  Woolen  Co.  of  New  Div.  620,  58  N.  Y.  Supp.  145;  Bsronne  v.  O'Lesiy,  44 

York  V.  Altking,  137  App.  Div.  621. 122  N.  Y.  Supp.  394;  App.  Div.  418. 60  N.  Y.  Supp.  1131;  Hopkins  v.  Rathbvn, 

Bluthenthal  A  Bickart.  Incorporated,  v.  Crowley.  138  45  App.  Div.  123.  60  N.  Y.  Supp.  1080;  Fruin-Bambrick 

App.  Div.  843.  123  N.  Y.  Supp.  519;  Stein  v.  Stein^40  Const.  Co.  v.  Marks.  48  App.  Div.  51. 62  N.  Y.  Supp.  621; 

App.  Div.  306, 125  N.  Y.  Supp.  244;  Taylor  v.  Met.  Fire-  Keyes  v.  Flint  Co..  69  App.  Div.  141. 74  N.  Y.  Supp.  488; 


proof  Storage  W.  Co..  140  App.  Div.  321. 125  N.  Y.  Supp.  Ingraham  v.  International  Salt  Co.,  114  App.  Div.  791» 
137;  Lee  v.  Brown,  142  App.  Div.  933.  126  N.  Y.  Supp.  100  N.  Y.  Supp.  192;  Sands  v.  Holland  Torpedo  Boat  Co., 
1103;  Jones  V.  MoDonougfa,  143  App.  Div.  178, 127  N.  Y.     115  App.  Div.  151. 100  N.  Y.  Supp.  684;  Pigone  v.  Laiiria, 


App.  Div.  641.  133  N.  Y.  Supp.  271;  Born^wer  v.  Risch.  Stetes  Casualty  Co.  v.  Jamison.  122  App.  Div.  608,  107 

149  App.  Div.  248.  133  N.  YT Supp.  683;  Reinck  v.  Texas  N.  Y.  Supp,  490;  Kellogg  v.  Griffiths,  124  App.  Div.  518, 

Co.,  150  App.  Div.  210,  134  N.  Y.  Supp.  752;  Kronau  v.  108  N.  Y.  Supp.  962;  Strohmeyer  A  Arps  Co.  v.  Hartley 

Weisburg,  151  App.  Div.  355,   135  N.  Y.  Supp.  404;  SUk  Mfg.  C>>.,  130  App.  Div.  105,  114  N.  Y.  Supp.  290; 

Bracken  v.  Toland,  153  App.  Div.  57,  137  N.  Y.  Supp.  Ehrich  v.  Dessar,  130  App.  Div.  110. 114  N.  Y.  Supp.  271: 

1043  JTilton  v.  Gans.  155  App.  Div.  612. 140  N.  Y.  Supp.  Korber  v.  Dime  Savings  Bank.  134  App.  Div.  149.  118 

782;  Herrington  v.  Davitt.  155  App.  Div.  831,  140  N.  Y.  N.  Y.  Supp.  857;  Bennett  v.  G.  A  W.  Mfg.  Co..  135  App. 

Supp.  944;  Astor  Mortgage  Co.  v.  Tenney.  157  App.  Div.  Div.  798.  120  N.  Y.  Supp.  133;  Hayes  v.  Hoyt,  138  App. 

361, 142  N.  Y.  Su);>p.  265;  Kayata  v.  Ontra.  159  App.  Div.  Div.  573.  123  N.  Y.  Supp..  357;  Lundberg  et  al.  v.  De 

611.  144  N.  Y.  Supp.  475;  Harris  v.  Great  Eastern  C^s-  Ronde.  198  App.  Div.  898.  123  N.  Y.  Supp.  12;  Wilson  A 

ualty  Co..  159  App.  Div.  875,  144  N.  Y.  Supp.  960;  Stern  Baillie  Manufacturin«rCo.  v.  Dumary.  140  App.  Div.  838. 

V.  Bellas.  Hess  A  Co..  166  App.  Div.  806, 152  N.  Y.  Supp.  125  N.  Y.  Supp.  803;  Nickel  v.  Ayer,  141  App.  Div.  576. 

258;  Evening  Herald  Co.  v.  Kilmer,  167  App.  Div.  399,  126  N.  Y.  Supp.  321;  Dacey  v.  Fonl.  144  App.  Div.  160, 

153  N.  Y.  Supp.  121;  Richards  v.  Miller,  167  App.  Div.  128  N.  Y.  Supp.  750;  Schepps  v.  Japanese  ntn  Co..  145 

443, 153  N.  Y.  Supp.  388;  Mattoon  v.  Ives,  169  App.  Div.  App.  Div.  418, 131  N.  Y.  Supp.  1015;  Kalina  v.  American 

830,  155  N.  Y.  Supp.  679;  Goklberg  v.  National  Surety  Label  Co.,  146  App.  Div.  718,  131  N.  Y.  Supp.  410;  Rens 

Co..  186  App.  Div.  516. 174  N.  Y.  Supp.  562;  Haldman  v.  v.  Lugt.  147  App.  Div.  638. 132  N.  Y.  Supp.  522;  Pomeroy 

Rutiand  Leasing  Co..  191  App.  Div.  898, 180  N.  Y.  Supp.  Co.  v.  Wells  Bros.  Co.,  149  App.  Div.  673;  134  N.  Y.  Supp. 

939;  Hall  v.  Meyer,  194  App.  Div.  784,  186  N.  Y.  Supp.  353;  Knickerbocker  Trust  Co.  v.  Miller,  140  App.  Div. 

275;  Chavias  v.  Turner.  194  App.  Div.  882,  184  N.  Y.  685,  133  N.  Y.  Supp.  989;  ICraus  A  Co.  v.  Mayer,  150 

Supp.  913;  Drake  v.  National  Motor  Car  A  Vehicle  Cor-  App.  Div.  122, 134  N.  Y.  Supp.  694;  Updike  v.  Maoe.  156 

poration,  195  App.  Div.  113,  186  N.  Y.  Supp.  331;  Marco  App.  Div.  381. 141  N.  Y.  Supp.  587;  U.  S.  Title  Guaranty 

V.  Bird.  24  Misc.  377.  53  N.  Y.  Supp.  411;  Warner-Quin-  Co.  v.  Brown.  160  App.  Div.  591.  145  N.  Y.  Supp.  1014; 

Ian  Aqphalt  Co.  v.  American  Asphalt  Paint  Co.  (1918),  Vamum  v.  Huntington,  174  App.  Div.  392.  161  N.  Y. 


V.  ruiiman  uo.,  53  misc.  zw,  lus  N.  Y.  t^pp.  '£ai  Mew  Assur.  society,  177  App.  jjiv.  4d»,  104  jn.  x.  supp.  :e»4; 

York  Edison  Co.  v.  McDonakl,  54  Misc.  63.  104  N.  Y.  Donohue  v.  Carroll,  (1917),  170  App.  Div.  602, 166  N.  Y. 

Supp.  606;  Sundheimerv.  Barron  &  Co.,  62  Misc.  263, 114  Supp.  884'jYoung  v.  Curtis  Aeroplane  Co.,    184  App. 

N.  Y.  Supp.  804;  Adams  v.  Coe,  65  Misc.  517,  110  N.  Y.  Div.  700;  Watson  v.  Universal  Transportation  Co..  104 

Supp.  1()86;  MacAuIey  v.  Anthony.  66  Misc.  173,  121  App.  Div.  136,  185  N.  Y.  Smm.  66;  O'Brien  v.  New  York 

N.  Y.  Supp.  278;  Boland  Co.  v.  Emma  Willard  School,  76  Central  R.  R.  Co.,  186  App.  Div.  651, 175  N.  Y.  Supp.  478; 

Misc.  18,  136  N.  Y.  Supp.  314;  Bowsky  v.  Schilichten.  76  Bainbridge  v.  Fnedlaader,  7  Misc.  227,  27  N.  Y.  Supp. 

Misc.  206,  134  N.  Y.  Supp.  600;  Duff  ft  Sons,  Inc.,  v.  261 ;  Straus  v.  Hanover  Realty  ft  Const.  Cov67  Miso.  572. 

Levin,  76  Misc.  240,  134  N.  Y.  Supp.  903;  Thompson  v.  124  N.  Y.  Supp.  757:  Boland  Co.  v.  Emma  WiUard  School, 

De  \risser,  106  Misc.  165,  175  N.  Y.  Supp.  276;  Usoomb  76  Misc.  18,  iSs  N.  Y.  Supp.  314;  Duff  A  Son  v.  Levin.  76 

V.  Agate,  51  Hun  288,  4  N.  Y.  Supp.  167;  Murray  v.  Misc.  249, 134  N.  Y.  Supp.  903:  Hague  v.  Northern  Hotel 

Mabie,  55  Hun  38,  8  N.  Y.  Supp.  289;  HaMrd  v.  BircbaD,  Co.,  77  Misc.  142.  135  N.  Y.  Supp.  1047;  Herrington  ▼. 

61  Hun  20S,  16  N.  Y.  Supp.  30;  Constable  v.  Harden-  Davitt,  78  Misc.  199,  139  N.  Y.  Supp.  198;  Matter  of 

bur^.  76  Hun  434.  27  N.  Y.  Supp.  1022;  Rowland  v.  Velter,  95  Misc.  62,  158  N.  Y.  Supp.  449;  Bennett  r. 

Bradley  Contracting  0>..  155  N.  Y.  Supp.  510;  Krause  v.  Wardell,  43  Hun  452;  Hasard  v.  Birdsall.  61  Hun  208.  16 

Jarkow,  160  N.  Y.  Sum>.  1005;  Board  of  Triistees  v.  N.  Y.  Supp.  30;  Van  Olinda  v.  Hall,  82  Hun  357,  31 

Hurlburt,  161  N.  Y.  Supp.  436.  --   -    ^  ._    _     .  _  ^ 

Attorneys'  services. — Pace  v.  Amend,  164  App.  Div.  209, 
149  N.  Y.  Supp.  738;  Gormley  v.  Smith.  165  An>.  Div 


art.  27  PLEADINGS  §§248^260 

ofto   Molaaaea  Co..  163  N.  Y.  Supp.  633;   Wanaksink  Sttpp.406;Ho«ier  v.Keahon,63MiM.258,265. 116N.  Y. 

Lake  Development  Corporation  v.  Hannan  (1921),  198  Supp.  720;  DriaeoU  v.  New  York  Veal  A  Mutton  Ca.  80 

App.  DiT.  46.  189  N.  Y.  Supp.  461.  Muo.  147. 161  N.  Y.  Supp.  647:  RoMnblum  y.  Westin,  166 

FofftlMr   bin    denled.^Reilly    v.   Gutmann    Silka  N.  Y.  Supp.  102;  Remsr  v.  Bishop,  161  N.  Y.  Simp. 

Corporation  (1921).  195  App.  Div.  681,  187  N.  Y.  Supp.  410;  Bloom  ▼.  Buah  Terminal  Co.,  164  N.  Y.  Supp.  895; 

717                 V          .           HK                                         K*'  E^^n^^.,  Breweries  y.  Wohlsladtsr.   164  N.  Y.  Supp. 

Opentwg  default,  senrlM  of  partfcolan  panaant  897;   Metallograph  Corporation  v.  Arma  Engineermg 

to  Mtelnal  ard«r.— KUae  v.  New  York  Tribune,  191  Co.  (1921).  196  App.  Div.  66.  187  N.  Y.  Supp.  440. 

^>p.  ^y.  565,  181  N.  Y.  Supp.  738.  Order  eieladlns  efldence,  when  made. — Gebhard 

Perm  and  eantenti  of  order. — ^Posner  v.  Rosenburg,  v.  Parker,  120  N.  Y.  83;  Reader  y.  Haggin,  114  App.  Div. 

140  App.  Div.  270,  133  N.  Y.  Supp.  702.  112,  99  N.  Y.  Supp.  681;  Foster  v.  CurtU,  121  App.  Div. 
MoAeatton   of  order.^Cossman   v.    Ballin.    141  689,  106  N.  Y.  Supp.  388;  Loseher  v.  Hajser,  124  App. 

Ara>.  Div.  68.  125  N.  Y.  Supp.  647;  De  Cordova  v.  San-  Div.  568, 109  N.  Y.  Supp.  562;  Pruyn  v.  Peek  A  Mack  Ca, 

yiUe.  171  App.  Div.  422,  157  N.  Y.  Supp.  432.  136  App.  Div.  566, 121  N.  Y.  Supp.  57;  Posner  v.  Bosea- 

BeHef  Mm  eompilanoe  with  order.— Chartered  berc,  149  App.  Div.  270, 133  N.  Y.  Supp.  702;  Richards  v. 

Bank  of  India,  etc..  v.  Nassau  Fire  Ins.  Co.,  145  App.  Div.  Miller.  167  App.  Div.  443. 153  N.  Y.  Supp.  388;  Barton  v. 

307,  120  N.  Y.  Supp.  1067.  Sidway,'  25  N.  Y.  Supp.  179;  Wbitebafi.  etc.,  R.  Co.  v. 

MmaMtkij  to  wboUj  compljr  with  order. — Manu-  Myers,  16Abb.N.S.  34;  Moore  v.  Belloni,  42  N.Y.  Super. 

iaQturers  A  Dealers  Motor  Underwriters  v.  Fire  Brokers  184. 

Assn.,  186  App.  Div.  762,  174  N.  Y.  Supp.  790.  Bvldenee  ttmlted  by  l|tU  of  partleulars.— Franklia 

lailare  to  tarnish  blll»  ezelneton  of  eildenee. —  Knitting  Mills  v.  Meye/son  (1921),  197  App.  Div.  168, 

Groos  V.  Clark.  87  N.  Y.  272;  Raff  v.  Koster,  Bial  &  Co..  188  N.  Y.  Supp.  524. 

37  App.  Div.  534,  56  N.  Y.  Supp.  292:  Fiseher-HaMsn  v.  Stoy  nnaothorlied.— Boigiusser  v.  Risoh.  149  App. 

8liemgranat,65  App.Div.  162.  72  N.  Y.  Supp.  593;  Bos-  Div.  248.  133  N.  Y.  Supp.  683. 

kowits  V.  Sulsbaoktf.  128  App.  Div.  537. 112  N.  Y.  Supp.  BID  of  parttcQlars  not  the  proper  remedy  for  indef- 

890;  Osbom  v.  MoArthur  Bros.  Co..  132  App.  Div.  845.  inite  and  uncertain  allegations.     Harn^    Shoe  Co.  v. 

117  N.  Y.  Supp.  750:  Hein  v.  Honduras  Syndicate.  138  Gingbenr-Gordon  Co.,  182  App.  Div.  496, 169  N.  Y.  Supp. 

App.  Div.  788.  123  N.  Y.  Supp.  431;  Cossman  v.  Ballin,  848. 

141  App.  Div.  68, 125  N.  Y.  Supp.  647;  Posner  v.  Rosen-  Bill  of  partlcolars  of  defense  of  payment.— 
berx.  149 App. Div. 270. 133 N.Y: Supp. 702; Wltsehieben  Yangtsse  Ins.  Assn.  v.  Stark  &  Co..  Inc.  (1921).  195 
V.  Glynn,  156  App.  Div.  193,  140  N.  Y.  Sum».  1037;  App.  Div.  401.  186  N.  Y.  Supp.  410. 

MeKenna  v.  Honnts  A  Sohanbaek«  163  App.  Div.  541,         **  Claim."— Matter  of  Ross   (1921),  115   Misc.  41, 

148  N.  Y.  Supp.  970;  Reiss  Co.  v.  Post  (1918),  183  Am>.     187  N.  Y.  Supp.  558. 

Div.  606;  PoUBusk  v.  Wiener,  56  Miso.  434,  107  N.  Y.         See  also  cases  cited  under  }  246,  ante. 

VERIFICATION 

§  248.  Verification  of  pleading  generally. 

Where  a  pleading  is  verified,  each  subsequent  pleading,  except  the  general  answer  of  an 
infant  by  his  guardian  ad  litem  and  except  as  otherwise  specially  prescribed  by  statute, 
must  also  be  verified.  But  the  verification  may  be  omitted,  in  a  case  where  it  is  not  other- 
wise specially  prescribed  by  law,  where  the  party  pleading  would  be  privileged  fnnn  testi- 
fying as  a  witness  concerning  an  allegation  or  denial  contained  in  the  pleading. 

DcrlYsttmi.— Code  dv.  proo.,  §  523,  amended.    The  Tiffany,  117  App.  Div.  470, 102  N.  Y.  Supp.  636;  Thum  v. 

last  sentence  included  in  code  of  crim.  proe.  as  §  392a  Iserman,  25  Miso.  793,  54  N.  Y.  Supp.  559;  Duval  v. 

thereof,    i  523  originaUy  revised  from  code  of  proo.,  §  156,  Busefa.  13  Civ.  Proo.  Rep.  366,  13  St.  Rep.  752;  Levi  v. 

and  L.  1854,  oh.  75.  Jakeways,  4  How.  Pr.  126;  Hempstead  v.  Hempstead,  7 

BcffCffenees. — Verification,  by  whom  made,  rules  of  How.  Pr.  8. 

civil  practice  93:  fonn  of  aflldavit,  Id..  100;  of  bill  of  TflrUteatton  rMVlrvd.— Gadaten  v.  Woodward,  108 

partieulars.  Id..  116.    Dilatory  defenses  to  be  verified,  C.  N.  Y.  242,  revg.  38  Hun  548;  Rogers  v.  Deoker,  131  N. 

P.  A.,  1 251;  answer  in  divorce  action  need  not  be  verified,  Y.  490;  Beckley  v.  Chamberlin.  65  Hun  37, 19  N.  Y.  Supp. 

Id.,  1 1148;  complaint  in  action  to  oharge  joint  debtors.  Id.,  745:  Dehn  v.  Mandeville.  68  Hun  335, 22  N.  Y.  Supp.  984. 

ft  1186;  verification  of  return  to  writ  ofhabeas  corpus.  Id.,  variaeatloa  omitted. — M^yer  v.  Mayo,   178  App. 

i  1345;  mandamus  DToceedinffB,  Id.,  §f  1326,  1329;  peti-  Div.  199,  157  N.  Y.  Supp.  1185:  Rutherford  v.  Krause,  8 

tion  for  disefaai^  of  insolvent  debtor,  debtor  and  oxeditor  Misc.  547,  29  N.  Y.  Supp.  787;  Bfttterman  v.  Journal  Co., 

L.  Jft  52,  101;  in  summary  proceedings,  C.  P.  A.,  §|  1415,  28  Misc.  375.  39  N.  Y.  Supp.  965:  KeUogg  v.  Match 

142iS;  to  change  name  of  person  or  oorporstion,  civil  Supply  Co.,  87  Miso.  418,  149  N.  Y.  Supp.  391;  Anderson 

rights  L,  I  61,  general  corporation  1.,  |  61;  verification  of  v.  IJoty,  33  Hun  238;  Goth  v.  Star  Printing  Co.,  21  Abb. 

plnadingn  in  surrogate's  court,  Surr.  Ct.  A.,  §  50;  petition  N.  C.  211, 14  Civ.  Proo.  Rep.  3;  Wilson  v.  Bennett,  2  Civ. 

and  answer  in  condemnation  proceeding,  condemnation  Proc.  Rep.  34. 

U  §  10;  verified  pleading  deemed  affidavit,  C.  P.  A..  §  7,  Bensoiu  for  omissloii,  proof.— Fredericks  v.  Taylor, 

snbh.  3.  52  N.  Y.  596;  Roache  v.  Kivlin.  25  Hun  150;  BlaisdeU  v. 

**8lilMeaiieDt     pleodlnss."— Brooks     Brothers     v.  Raymond,  5  Abb.  144. 

§  249.  Verification  of  counterclaim. 

Where  the  complaint  is  not  verified  and  the  answer  sets  up  a  counterclaim  and  also  a 
defense  by  way  of  denial  or  avoidance,  the  verification  may  be  made  to  refer  exclusively 
to  the  counterclahn,  and  the  provisions  of  statute  or  rules  relating  to  the  construction  of 
the  allegations,  their  effect,  the  person  by  whom  the  verification  is  to  be  made  and  the 
form  of  the  verification  apply  to  the  counterclaun  as  if  it  were  a  separate  pleading. 

DsHfmtlOA. — Code  dv.  proc.,  }  527,  without  change  of  substance. 

§  260.  Verification  of  answer  where  fraud  is  charged  in  complaint. 

A  defendant  is  not  excused  from  verifying  his  answer  to  a  complaint  charging  him  with 
having  confessed  or  *  sufferred  a  judgment,  executed  a  conveyance,  assignment  or  other 
instrument,  or  transferred  or  delivered  money  or  personal  property,  with  intent  to  hinder, 
dday  or  defraud  his  creditors;  or  with  being  a  party  or  privy  to  such  a  transaction  by 
another  person,  with  like  intent  towards  the  creditors  of  that  person;  or  with  any  fraud 
whatever  affecting  a  right  or  the  property  of  another. 

DsHfmMMU — Code  dv.  proo.,  i  529:  originally  rerissd        Cttiutitattoiiallty. — Kellogg  v.  Match  Supply  Co. , 
'  -  ^        ■  Div.  8 

ipp.  74 
Civ.  Proc.  Rep.  30. 


DStifmoMU — uode  eiv.  proo.,  |  6'S9:  ongmaiiy  renssd        Uttiuataiwiiauiy. — Keiiocx  v.  m.bu 
from  R.  8..  pt.  3,  ch.  1.  tit.  2,  §  41,  and  L.  1833,  ch.  14, 1 1.     155  App.  Div.  885.  151  N.  Y.  %pp.  361. 
.  BcCBrenee.— When  veiiaoation  nkay  be  omitted,  C.  P.        Applleatlon.— Beckley  v.  J^^hamberU^  65  Hun  37,  10 


A.,  f  248.  N.  Y.  Supp.  745;  Frist  v.  Climm,  67  How.  Pr.  214,  6 


*  So  in  original. 
1«7 


55251-255  CIVIL  PRACTICE  ACT  art.  27 

§  261.  Verificatioii  of  dilator  defenses. 

A  defense  wbich  does  not  involve  the  merits  of  tie  action  shall  not  be  pleaded  unless 
it  is  verified. 

Dcriratlan.— Oulii  civ^.  Ptj;.,  !  JIJ,  orLglo*"/  fBii«i  from  IL  3..  pi.  3.  ah.  8.  lit.  2, 1  7. 

§  262.  Verification  in  action  against  corporation  to  recover  on  note  or  other 
evidence  of  debt. 

In  an  action  against  a  foreign  or  domestic  corporation  to  recover  damages  for  the  non- 
payment of  a  promissory  note,  or  other  evidence  of  debt,  for  the  absolute  payment  of  money, 
upon  demand,  or  at  a  particular  tame,  the  answer  must  be  verified. 

DerlntloD. — Code  civ.  nran..  i  1T7S,  Hja«iid«d.    Tha  Ml.  SS  N.  Y.  Supp.  MS;  Peonypuksr  v.  Lcwii  A  Co.. 

HoniioD  u  to  '-EitenaioD  o[  timo''  is  comnd  UDder  tlul  S3  Muo.  3Si.  IIS  N.  Y.  Supp.  771 ;  Blaadennu  t.  Bdlii 

aubjeot  ia  Ksaeni  praotios  provUiDos.  i  9S,  uts.     TbB  Co..  H  MiK.  65. 117  N.  Y.  Su^^i.  897;  Ham  v.  Sundud 

.l«KnLci&l  pravinons  al  i  1778  are  reaulfid.     An  order  Dye  ud  Tool  Warki,  113  Muc.  137.  1S4  N.  Y.  Sum.  78: 

nllomaE  a  oorporatian  Co  deC«Ad  such  an  ulion  ia  usuaUy  StudwsU  v.  CboHcr  Oik  Im.  Co.,  IB  Hun  1X7;  McKec  t. 

(raDleJaisniiitlBr  of  aaLine  iLUd  upon  proa'  no  auonear  Metropolitan  Lile  lus.  Co..  25  Hun  5S3;  Boj'le  r.  SldtaB 

than  n  veriScatioa.     I  1778.  originally  a  lubatiUitc  [or  Islaod  Liuid  Co.,  S7  Hud  133,  33  N.  Y.  Sum,  S3S;  Me- 

H.  3.,  pt.  3,  Qh.  8,  Mi.  i.  it  8-10.  Goiom  v.  Bulman  Warner  Paint  Co.,  55  N.  YTSupp.  787; 

Applluthin  BOd  sOMt.— New  \\,ri,  Life  Id*.  Co.  v.  Fifty-Third  Nat.  Bank  of  Ciocinnati  r.  Hudnn  SAiigac- 

Univurail  Life  Iiu.  Co.,  83  N.  Y   1 2 1 .  M  or«i  v.  Lom  !•-  ator  Co.,  153  N.  Y.  fi 


^,  .,1  N.  Y.  439,  rev«.  .1-  Lli;ii  122;  ShoPHr  V.  PrMttM.— WatMlowB     Nat.    Bank    v. 

T.  P.  &  P.  Co.,  119  N.  Y.  433,  nffa    M  Hun  88,  8  N.  Y.  Waler-Worka  Co..  IB  Miw.  685,  i4  N,  Y.  o^p.  IJUi; 

Supp.  S3:  TsutDhoeua  v.  Harbiir  i:  ;=i:^>urSui  Aun.,  es  Ford  >.  Binaiumton  Bydnulio  Power  Co.,  M  Hun  451,  7 

App.  Div.  23,  S  N.  Y.  Supp.  709,  Duke  v.  Mount  Moi-  N.  Y,  Supp.  714.  affd.,  121  N.  Y,  BS4, 

ria  ConiCnjction  Co.,  127  App.  Div.  30.  Ill)  N,  Y.  Supp.  WalTcr.— Blendsniwn  v.  BsUia  Co.,  84  Miao.  05.  117 

722:  Conavallo  v.  Michael  *  Co..  31  Miao.  170,  83  N.  Y.  N.  Y.  Supp.  8B7. 

Supp.  D67:  Center  v.  Hooaick   River  Pulp  Co.,  43  Min. 

§  263.  Remedy  for  defective  verificatiOD. 

The  remedy  for  a  defeciii  (.■  \  orification  of  a  pleading  ia  to  treat  the  same  as  an  unverified 
pleading.  Where  the  TOpym"  ;l  pleading  is  served  without  a  copy  of  a  sufficient  verification, 
in  a  case  where  the  advor^^'  i^iirty  is  entitled  to  a  verified  pleading,  he  may  treat  it  as  a 
nullity,  provided  he  give:^  noiiie,  with  due  diligence,  to  the  attorney  of  the  adverse  party, 
that  he  elects  so  to  do. 

Derlntlaii. — Code  civ,  piw.,  i  523,  vaibttinx.  OpMrtaollr  ts  CMVMt  arrar.— Sohwarti  t.  Oppold. 

Bcmedr  upon  receipt  of  defullreir  T*lfled  plead-  74  N.  Y,  307:  Fiuco  t.  Adaou,  11  N,  Y.  Supp.  735. 19  CAt- 

Inc.— Monin  v.  Half,  52  App.  Div.  181.  Si  N.  Y.  Supp.  Pn«.  48;  Wilson  v.  Bannett,  2  Civ.  Pnic.  Rap.  34. 

lU:  Qilbert  T.  Johruun,  109  App.  Dit-.  84a  155  N.  Y.  "Dae  dDlCUica."— Paddock  v.  P^omt.  SI  Miao.  438, 

Supp.  887:  Jonee  v.  Seaman.  30  Mi«^   i:r..  02  N.  Y.  Supp.  ««  N.  Y.  Bu™.  743, 

8Si;  Bsclin  T.  People's  Trutt  Co..  41  Miic.lSt.  95  N.  Y.  JadgaMBtbr  tlcfMUt.— FeGx  v.  Jowphthal.  TS  MiK. 

Supp.  BIO;  RosentW  v.  Cohu,  h:>  .M.v   533,  105  N.  Y.  267,  134  N.  Y.  Supp.  923. 

Supp.  943:  Ralph  v.  Husson,  ,')1  \.  V    Super.  615;  WeU- 


COHPLAINT 

§  264.  First  pleading  to  be  complaint. 

The  first  pleading;,  on  tlic  part  of  the  plaintiff,  is  the  complaint. 

DBrlntlon. — Code   oiv.  ptdc.,    }  473,  as  ndded  by  L.  IfllA,  ah.  440.  without  ehann. 

§  266.  Contents  of  complaint. 

The  complaint  must  contain : 

1.  The  titie  of  the  action,  specifying  the  name  of  the  court  in  which  it  is  brought;  if  it  is 
brought  in  the  supreme  court,  the  name  of  the  county  which  the  pl^ntiff  designates  as 
the  place  of  trial ;  and  the  names  of  all  the  parties  to  the  action,  plaintiff  and  defendant. 

2.  Astatement  of  each  cause  of  action. 

3.  A  demand  of  the  judgment  t«  which  the  pliuntifi  supposes  himself  entitled. 

DeriTltlOD.— Code  civ.  proc,  t  481,  ai  am.  by  L.  1904.  A«n.,  87  Arm.  Div.  319.  74  N.  Y.  8uiq>.  SOS,  nrd.  oo  othw 
oh.  500,  L,  1905,  cb,  431,  asieniled  >o  conform  to  leneral  crounda.  174  N.  Y.  S3:  Qaldatain  v.  Man,  73  App.  Div. 
•eotioD  on  coQIePtB  dF  pleadiaE  <t  241,  ante):  oriEloaUy  MS,77N.  Y.  Supp.e58:Tolhuratv,  HDnnl.94  Apn.Dir. 
rarisad  from  code  of  proc.  i  142.  139.  88  N,  Y.  Supp.  235;  Bark  v.  Camll.  33  Miae.  BOt,  «S 
Kererenees.— -CompUinIa  h,  i,;irti.^ukr  csaeg  and  N.  T.  Supp.  1051:  R«tor  v.  Ridgawood  lee  Co..  38  Hun 
.....  a98;ModoierT,Smilh.20Civ.Proc,Kop.3»l,nfld.,I-"- 


pleadinu,  rutea  of  civil  practira,  '-J  '<s   „i9tiaa  for  judi^     293:  MoCoduiT,  Smith.  20  Civ.  Proc.  Rep,a..,  _ 

ment  (or  defect    Id     106-10'i    "'int  <:uiit  in  action  for  N.  Y.  872;  DKviaoD  v.  Poirel].  13  How.  Pr.  287;  Hotoh- 

declaratory   judinnant.    Id..    2n       lli:i    of    particulara,  kin  v.  Giooker,  IG  How.  Pr.  338. 

C.  P.  A-  »  246,  247.    Plcadiue  to  !.■  Iih-'rilly  conatruad,  EeiWenee.— Gilbert  v,  York,  111  N.  Y,  544;  O'Rallr 

Id    1275  v.  New  Brunawiek,  ate..  Steamboat  Co.,'2S  Miao,  IliTsO 

K.nle»  or  »«rtl«.—MerriH  V    ^-1  :.,„«[.,  8  N.  Y.  168:  N.Y.  Supp,  261.         „       „     „.     ,           „                .„ 

Smith  T.  Lavioiu,  8  N,  Y,  472;  l.a.t.t.cM  v.  Flint.  104  "&eli  eaBaeof  Mtlon."— Bigelow  v.  Dnimmond,  98 

N.Y.643;GalU-McQuadaCo.  V.  ll..!i,.7yMiK.430, 140  App.  Div.  499,  90N.  Y.Supp.  913,  rovg.  42  Mi».  flIT,  87 

N.  Y.  Sum.  13S:  White  v.  Mill-i,  T  liuo  427:  Empire  N.  Y.  Supp.  581;  Glover  v.  Holbrook,   Catwt  A  RoUiu 

StsteSavumBankv.  Beard,  81  ]I<iri  t-.4.  30  N.  Y.  Supp.  Corporatinn,  189  App.  Div.  328,  178  N.  Y.  Supp.  617; 

75B' McDuffie  V  Clark   IN   V   .-^ni'p    tU2:  Farrinston  r.  People  v.  Koatei,  60  Miac.  48.  97  N,  Y.  Supp,  829;  Wright 

Am^mcan  Loan  &  Tmat  Co.,  V  V    V    -..po,  433,  18  Civ.  v.  Uridn.  91  Mbo,  573,  154  N.  Y.  Supp.  981;  MeSeniie 

Proe.  Ecp  135-  Travcr  v.  Kich'h   ^        ^i  R.  Co..  6  Abb.  v.  Goi,  8  rJ.  Y.  Supp.  400;  Anderaon  v.  Speeta.  8  Abb. 

N    3   46    3  K^y^497    Pcmjl-  .     ■       k    14  Barb,  259:  N,  C.  382,  58  How,  Pr,  68:  Blanchard  v,  JeBaraon,  17 

Cooper  V.  Burr,  43  Bart>.  (I:  S,,..         ,rn  of  Calway  v.  N.  Y.  Supp.  927;  28  Abb.  N,  C.  238:  Woodbury  v.  Deloaa, 

Stimmn  4  Hill  136- Sheldon  v   I!..-.      .  liuir.  Pr.  11:  Dole  65 Barb.  501;  Victory-Webb,  etc.,  Mfa,  Co.  v,  Beaohar.  M 

V.  Manley,  11  How.  Pr.  133:  B-iti.r  ■  '  !  v.  MaooBibar.  23  How.  Pr.  193:  Wooifljury  T.  Dalap,  IT.  A  C.  20,  affd..  SB 

How,  Pr.  1,S0:  Manhall  v,  Braalcr,  1  ilow.  N.  8.  217.  N.  Y.  672. 

NuneoteoantT.— Fiaher  V.  Oadeii,  12  App,  Div,  802,  "Demand  oftiieJudBtnent."— Wri«bt  v.  Wrifht,  6* 

43  N.  Y.  Supp.  Ill:  BcnKin  v,  EMl«m  BlIMing  A  Loan  N.  Y.  437;  Williama  vrsiota.  70  N.  Y.  601:  Mujtha  T. 


71.^  duam  ▼.  Smith,  210  N.^.  108.  revg.  150  App.  Div.     App.  Div.  466,   103  N.  Y.   Supp.   1056:  Ck>nflolidated 

ipp.  1115;  Ketchum  v.  Van  Dumd,  11     Rubber  Tire  Co.  ▼.  Firestone  Tune  ft  Rubber  Co.,  135 
App.  Div.  332,  42  N.  Y.  Supp.  1112;  Qny  v.  Fuller.  17     App.  Div.  805.  120  N.  Y.  Supp.  128;  Frear  v.  iWley.  0 


Bit.  27  PLEADINGS  §§  256-258 

Caxtegr,  00  N.  Y.  372,  12  Abb.  N.  C.  12;  Wetmore  v.  100.  71  N.Y.  Supp.  277;  Laekey  Feature  Play  Co.,  Ino.,  v. 

Porter.  02  N.  Y.  76;  Cokick  v.  Swinburne,  105  N.  Y.  503;  Fox  Vaudeyille  Co.,  03  App.  Div.  364,  157  N.  Y.  Supp. 

Gutta  Peroha  ft  Rubber  Mfg.  Co.  v.  Holman,  208  N.  Y.  106;  MoVey  v.  Seourity  Mut.  Life  Insurance  Co.,  118 

71;  Chiam  V.  Smith,  210  N.Y.  108.  revg.  150  App.  Div.  ~                                ""    ~ 
893.  133  N.  Y.  Supp.  1115;  Ketchum  v.  Van  Dusen.  11 
App.  Div.  332,  42  N.  Y.  Supp.  1112;  Gray  v.  Fuller,  17 

App.  Div.  20, 44  N.  Y.  Supp.  883:  Parker  v.  Pullman  Comr  Nfiao.  316. 30  N.  Y.  Supp.  140';  Hopkins  v.  Lane,  2  Bun  38; 

pany.  36  App.  Div.  208.  56  N.  Y.  Supp.  734;  Hu|di,es  v.  Bewess  v.  Kooh,  10  Hun  200;  Muldowney  ▼.  Mortis  ft 

Hariam,  37  App.  Div.  528,  55  N.  Y.  Supp.  1106;  People  Essez  R.  R.  Co..  42  Hun  444;  Colby  v.  Colby,  81  Hun  221, 

a  nL  McDonald  v.  Clausen.  60  App.  Div.  286.  63  N.  Y.  30  N.  Y.  Supp.  677;  Campbell  v.  Campbell,  5  N.  Y.  Supp. 

Supp.  003;  Williams  v.  Conoors,  53  App.  Div.  500.  06  171,  23  Abb.  N.  C.  187;  Dodge  v.  Johnson.  0  Civ.  Proc. 

N.  Y.  Bapp.  11;  Cody  v«  Firat  Nat.  Bimk,  63  App^  Div.  Rep.  330;  Lyke  v.  Poet,  65  How.  Pr.  208. 

§  266.  When  interlocutory  and  final  judgment  may  be  demanded. 

In  an  action  triable  by  the  court  without  a  jiuy,  the  plaintiff,  in  a  proper  ease,  may 
demand  an  interlocutory  judgment  and  also  a  final  judgment,  distinguishing  thjem.  clearly. 


L — Code  civ.  proc.,  §  482,  as  am.  by  L.  1877,        EeferencM.— Interlooutory  and   final  judgment  on 
eh.  416,  witiiout  cbatige.  default  or  decision,  rules  of  civil  practioe,  188. 

§  267.  Service  of  complaint 

A  copy  of  the  complaint  may  be  served  with  the  summons.  If  a  copy  of  the  complaint 
IB  not  delivered  to  a  defendant  at  the  time  of  the  delivery  of  a  copy  of  the  summons  to 
him,  eithar  within  or  withottt  the  state,  his  attorney,  at  any  time  within  twenty  days 
alter  the  service  of  the  summons  is  complete,  may  serve  upon  the  plaintiff's  attorney  a 
written  demand  of  a  copy  of  the  complaint,  which  must  be  served  within  twenty  days 
thereafter.  The  demand  may  be  incorporated  into  the  notice  of  appearance.  Where  the 
same  attorney  appears  for  two  or  more  defendants,  only  one  copy  of  the  complaint  need 
be  served  upon  him.  If  the  plaintiff's  attorney  fails  to  serve  a  copy  of  the  complaint  the 
defendant  may  apply  to  the  court  for  a  dismissal  of  the  complanit. 

JDcrlfmtloii.— Code  civ.  proc.,  |479,  as  am.  by  L.  1877,  Skinner,  9  N.  Y.  Supp.  60,  23  Abb.  N.  C.  327;  Sweet  ▼. 

flb.  416;  ori^LoaUy  revised  from  code  oif  proo^  §  130,  with  Sanderson  Steel  Co.,  6  Civ.  Proc.  Rep.  69;  Van  Pelt  v. 

last  sentence  new.    The  first  sentence  is  the  nrat  sentence  Boyer,  7  How.  Pr.  325;  Ferris  v.  Soley,  23  How.  Pr.  422. 
«f  oodd  civ.  proc.^  |  419.  M  am.  b;  h,  1877,  ch.  416,         Deiiiand  for  eopF  not  an  appearance.~Musluaky 

L.  1879,  oh.  542,  without  change;  onemally  revised  from  v.  Lehigh  Vallsy  Coal  Co.,  225  N.  Y.  584. 


code  of  proc.,  §  130.    The  last  sentence  is  code  civ.  proc,         Amendmoit  of  notlee* — Cassidy   v.   Boyland,    16 
(480,  without  change,  except  the  words  "as  prescribed  in     Qv.  Proc.  Rep.  220.  3  N.  Y.  Suro.  258. 

ipp.  461;  Adami 
of  eomplalnt.— Crouse  v.  Reictiert,  61  Hun  46.     Crouse  v.  Reiohert.  61  Hun  46,  15  N.  Y.  Supp.  369. 


the  last  section"  are  omitted  as  unnooessary.    The  end  of        Scfvlee  of  nottf. — Sharp  v.  Clapp,  15  App.  Div.  445, 

~  -       -  -  -  1^.^^^  Q-       — 


next  to  last  sentence  is  included^  (  263,  poet.  44  N.  Y.  Supp.  451;  Adams  v.  Sullivan,  42  Hun  278; 

0»py  of  eomplalnt.— Crouse  v.  Reichert,  61  Hun  46.     Crouse  v.  Reiohert.  61  Hun  46,  15  N.  Y.  Supp.  369. 
15  N.  Y.  Supp.  309.  When    dismissal   f  nuiled.-*Muslusky    v.    Lehigh 


Donand  of  copy  of  oonnlalat.— Stokes  v.  Schild-     VaUev  Coal  Co..  96  Misc.  68,  159  N.  Y.  Supp.  571. 
knecht,  85  App.  Div.  602,  83  N.  Y.  Supp.  358;  Crouse  v.        Wno  may  mOTe. — Muslusky  v.  Lehigh  Valley  Coal 
Reiohart.  61  Hulk  46,  15  N.  Y.  Supp.  369;  Skinner  v.     Co..  225  N.  Y.  584. 

§  268.  Joinder  of  causes  of  action. 

The  plaintiff  may  unite  in  the  same  complaint  two  or  more  causes  of  action,  whether 
they  are  such  as  were  formerly  denominated  legal  or  equitable,  or  both,  where  they  are 
brought  to  recover  as  f oUows : 

1.  Upon  contract,  express  or  implied. 

2.  For  personal  injuries,  except  libel,  slander,  criminal  conversation  or  seduction. 

3.  ¥V>r  libel  or  slander. 

4.  For  injuries  to  real  property. 

5.  Real  property  in  ejectment,  with  or  without  damages  for  the  withholding  thereof. 

6.  For  injuries  to  personal  property. 

7.  Chattels,  with  or  without  damages  for  the  taking  or  detention  thereof. 

8.  Upon  claims  against  a  trustee,  by  virtue  of  a  contract,  or  by  operation  of  law. 

9.  Upon  claims  arising  out  of  the  same  transaction,  or  transactions  connected  with  the 
same  subject  of  action,  whether  or  not  included  within  one  or  more  of  the  other  subdivi- 
sions of  this  section. 

10.  For  penalties  incurred  under  the  conservation  law. 

11.  For  penalties  incurred  under  the  agricultural  law. 
'12.  For  p>enalties  incurred  imder  the  public  health  law. 

It  must  appear  upon  the  face  of  the  complaint  that  all  the  causes  of  action  so  united 
belong  to  one  of  the  foregoing  subdivisions  of  this  section;  that  they  are  consistent  with 
each  other;  and  it  must  appear  upon  the  face  of  the  complaint  that  they  do  not  require 
different  places  of  trial. 

A  provision  of  statute  authorizing  a  particular  action,  or  regulating  the  practice  or 
procedure  therein,  shall  not  be  construed  to  prevent  the  plaintiff  from  uniting  in  the  same 
complaint  two  or  more  causes  of  action  pursuant  to  this  section. 

DOTlfatlMi. — Code  dv.  proc.,  §  484,  as  am.  by  L.  1877,     of  proo.,  §  167.    English  practice  act,  order  18.  r.  1,  is  at 
dL  416,  L.  1900.  ch.  590.  L.  1906.  oh.  29.  L.  1907.  oh.  26.     follows: 
L.  1909,  ch.  65,  amended;  oricmally  a  substitute  for  code        ^'lolnderof  cmues  of  aetlon.-^Subieet  to  these  nxles. 


poied  of  (ocflthfir*  the  conn  m&y  a 

nay  »llBBBd  ikuk  of  action  of  nuiy 

u  nuy  be  neoggwty  or  eipedieot." 

lb  vifiw  lA  tbe  AdoptioQ  of  njloB 

putiBf  to  «i  actlo4>  inaliulLng  tha 

eicopl  u  ottaerviae  prsKribad  by  law  t 

Toe  praoticfl  ia  Enal^Q^  ^  nBud 

MNBpuiaoD  of  Che  nila  of  IIid  two  iurisdjcli 

"tbB  tnnnctioaa  retamd  to  io  hcUdiu  fc 
(ba  praelice  ant  UOII),  iiuIuiIe  uy  » 
■rev  out  of  tha  cubieot-mattcr  in  re^td 


CIVIL  PRACTICE  ACT  art.  27 

D  Kveral  oauH*  ol  4S7.  ravd.  oa  o^ar  ■rounda.  SO  N.  Y.  3M:  awaeC  t.  Innt- 

linlly.  aevanlly  or  mm.  12  How.  Pr.  331;  Bpriniataad  r.  Lawam.  23  How^. 

ti«  muK  tbat  any  303:  HeDoaaM  t.  Kounti.  63  Bow.  Pr.  153;  ThompaDn  v. 

sntly  tried  or  ■£»■  St.  Niohoiaa  Bank.  61  How.  Pr.  103. 

■epsrat«  triala  of  Bptritt    performance    and     accoBBtlnx. — Barn- 

or  may  Biiika  out  atain  v.  Orlavitch  (1921),  ISB  App.  Di».  383.  187  N.  Y. 

■■»  App.  Div.  IM.  107  N.  Y.  »ipp.  433;  Fnoe*  and 
MUHb  Btaamahip  Coigontioti  t.  ^arwind-WliiM  Coal 


injui 


..,«.,  »_  ..«u,  .., .».  ^,-..»>.  Uia  lailur.; 

uae  the  fooda  b^ad  for  tba  purpoaa  acreed.  i^:-. 

■     ■■  im  by  hia  fault  or  ncKlaet;  thp  Ur^ 
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""GMuieeted  with  tame  tableet  of  Mttom"— New  Losan  ▼.  Whitley.  129  App.  Div.  666. 670. 114  N.  Y.  Supp. 

York  A  N.  H.  R.  R.  Co.  ▼.  Schuyler,  17  N.  Y.  592;  Wilea  236;  France  and  Canada  Steamship  Corporation  v.  Ber^ 

▼.  8a3rdam,  64  N.  Y.  173;  McKinney  v.  Collins.  88  N.  Y.  wind-White  Coal  Mining  Co..  191  App.  Div.  105.  180 

216.  221;  f*m«iing  V.  Gahuha.  135  N.  Y.  239,  revc.  63  N.  Y.  Supp.  709.  revd.  on  other  grounds,  229  N.  Y.  89; 

Hon  32,  17  N.  Yl  Supp.  328;  Porter  v.  International  Hoag  v.  Lehigh  Valley  R.  R.  Co.,  55  Misc.  388, 105  N.  Y. 

Bridge  Co.,  163  N.  Y.  79.  aifg.  45  App.  Div.  416.  60  N.  Y.  Supp.  200;  Siefken  v.  Erie  R.  R.  Co..  57  Misc.  222,  107 

Sopp.  819;  Rally  v.  Sicilian  Asphalt  Pavement  Co..  170  N.  Y.  Supp.  1060. 

N.  Y.  40;  O'Connor  v.  Va.  Pass,  ft  Power  Co.,  18(  N.  Y.  •'Afltoei all  the  iNurtiM.**--Gardner  v.  Ogden .  22  N.  Y. 

46;  Proctor  v.  Sidney  Sash,  B.  ft  F.  Co..  8  App.  Div.  42, 40  327,  340;  Bradner  v.  Holland,  33  N.  Y.  280;  Chipman  v. 

N.  Y.  Supp.  454;  Doyle  v.  American  Wringer  Co.,  60  App.  Palmer.  77  N.  Y.  51;  Nichols  v.  Drew.  94  N.  Y.  22;  Shep- 

Div.  525,  60  N.  Y.  Supp.  952;  Melnemey  v.  Main,  82  ard  v.  Manhattan  Ry.  Co.,  117  N.  Y.  450;  Tew  v.  Wolf- 

App.  Div.  543,  81  N.  Y.  Sttpp.  539;  Robers  v.  Wheeler,  sohn,  174  N.  Y.  272;  Gray  v.  Fuller,  17  App.  Div.  29,  36, 

30  App.  Div.  435,  85  N.  Y.  Supp.  981;  Reed  v.  livermore,  44  N.  Y.  Supp.  883;  Wallace  v.,  Jones,  68  App.  Div.  191, 

101  App.  Div.  254, 91  N.  Y.  Supp.  986;  Beratsen  v.  Huner,  74  N.  Y.  Supp.  116;  Mack  v.  Latta.  83  App.  Div.  242,  82 

10  Misc.  6,  30  N.  Y.  Supp.  540;  Ztskoweki  v.  Mach.  15  N.  Y.  Supp.  130,  revd.  on  other  grounds,  178  N.  Y.  525; 

Misc.  234, 36  N.  Y.  Supp.  421;  Eagan  v.  N.  Y.  Trans.  Co.,  Case  v.  New  York  Mut.  Sav.  ft  Loan  Assn.,  88  App.  Div, 

30  Miac.  HI.  78  N.  Y.  Supp.  209;  Campbell  v.  HalUhan,  538,  85  N.  Y.  Supp.  101;  Rogers  v.  Wheeler,  89  App.  Div. 

45  Mtsc  325. 90  N.  Y.  Supp.  432;  Heigle  v.  Willis,  50  Hun  435,  85  N.  Y.  Supp.  981;  Myers  v.  Lederar,  117  App.  Div. 

588,  3  N.  Y.  Supp.  497;  Holmes  v.  Abbott,  53  Hun  617,  27,  101  N.  Y.  Supp.  1068;  Sprague  v.  Currie,  133  App. 

6  N.  Y.  Supp.  943;  Sheehan  v.  Pierce.  70  Hun  22,  26,  23  Div.  17,  117  N.  Y.  Supp.  482;  Qreen  v.  Dunlop,  136  App. 

N.  Y.  Supp.  1119;  Cummiags  v.  American  Gear  ft  Spring  Div.  116.  120  N.  Y.  Supp.  583;  Adams  v.  Stevens,  7  Misc. 

Co.,  87  Hun  598,  34  N.  Y.  Supp.  541;  Rosenberg  v.  Staten  468.  27  N.  Y.  Supp.  993;  McKensie  v.  Hattan,  9  Misc. 

Islaaui  Ry.  Co.,  14  N.  Y.  Supp.  476;  Howe  v.  Peokham.  10  17,  29  N.  Y.  Supp.  18;  New  Jersey  Steel  ft  Iron  Co.  v. 

Baib.  656.  Robinson,  33  Misc.  361.  68  N.  Y.  Supp.  577;  Whisten  v. 

DUfetent  safetieets  af  aetlon-^OUn  v.  Arendt,  35  Kelk>gg.  50  Misc.  409.  100  N.  Y.  Supp.  526;  Roberta  v. 

App.  EHv.  529,  55  N.  Y.  Supp.  522;  Motley  v.  Pratt.  13  Keene,  74  Misc.  238.  245,  133  N.  Y.  Supp.  1001;  Mitchell 

liiac.  758,  35  N.  Y.  Supp.  184;  Letson  v.  BSvans,  33  Misc.  v.  NUgara.  Lookport  ft  Ontario  Power  Co.,  99  Miac.  366. 

437,  68  N.  Y.  Supp.  421.                                                       •  163  N.  Y.  Supp.  999;  Jackson  v.  Brookins,  5  Hun  530; 

**C»iMistait  with  each  other."— MeChire  v.  WU«>n,  Cteghom  v.  Cleghom,  79  Hun  609.  20  N.  Y.  Supp.  432; 

13  App.  Div.  274.  43  N.  Y.  Supp.  209;  Whibing  v.  Elmira  Fozalt  v.  Search,  162  K.  Y.  Supp.  588;  Wells  v.  Jewett, 

Industrial  Assn.,  45  App.  Div.  349,  61  N.  Y.  Supp.  27;  11  How.  Pr.  242;  Kelly  v.  Newman.  62  How.  Pr.  156. 

CoDde  V.  Rogers,  74  App.  Div.  147.  77  N.  Y.  Qnpp.  518;  ''IMffereat  plaees  of  trial.'*— Jacobus  v.  Colgate.  217 

Drexei  v.  HoUander,  1 12  App.  Div.  25, 98  N.  Y.  Supp.  104;  N.  Y.  235. 


§  269.  Pleading  interest  of  the  people. 

Wh^«  the  people  of  the  state  of  New  York  are  made  a  party  defendant  in  an  action 
affecting  real  property,  the  complaint  shall  set  forth  detailed  facts  showing  the  particular 
nature  of  the  interest  in  or  lien  on  the  real  property  and  the  reason  for  making  the  people 
a  party  defendant,  and  where  the  lien  is  one  under  the  transfer  tax  act,  the  name  or  names 
of  tilie  decedent  or  decedents  against  whose  estate  there  is  an  unpaid  transfer  tax,  the 
place  of  residence  of  decedent  at  the  time  of  death,  the  heirs  at  law  and  next  of  kin  of 
decedent  and  if  decedent  left  none  that  fact  shall  be  stated,  whether  decedent  died  testate 
or  intestate,  and  whether  the  estate  of  decedent  has  been  administered,  and  if  so  where; 
and  if  not  administered,  such  fact  shall  be  stated;  and  also  that  the  people  are  made  a 
party  defendant  for  no  other  reason  than  the  lien  of  such  transfer  tax.  Upon  failure  to 
state  such  facts,  the  complaint  shall  be  dismissed  as  to  the  people  of  the  state  of  New  York. 

Dcrlvatloil.— Code  civ.  proc.,  §  447,  as  am.  by  code  civ.  proc.,  relating  to  complunts  where  the  people  are 
L  1901,  ch.  609,  L.  1911,  ch.  24,  amended;  ori^^ally  a  party  in  actions  for  partition,  dower  and  mortgage  fore- 
revised  from  code  of  proc.,  C  118,  in  part.  The  first  part  of  closure,  whether  the  interest  of  the  state  be  a  transfer  tax 
section  is  included  under  "Parties."  See  H  211,  214,  221,  lien  or  otherwise.  See  code  civ.  proc...||  1594, 1598,  1627. 
ante.     The  rule  supersedes  the  following  provimons  of 

ilNSWER 

§  260.  Defendant's  pleading. 

The  only  pleading,  on  the  part  of  the  defendant,  is  an  answer. 

Defffmtioii. — Code  dv.  proc.,  |  487,  eliminating  do-  allowed  to  answer,  on  terms.    Qillerman  v.  Colby.  164 

murrer.     $  487  orifi^nally  revised  from    code  of  proc.,  App.  Div.  608. 

1 143,  in  part.    Demurrer  has  been  abolished  in  the  federal  Under  the  former  practice  if  the  issues  raised  by  a 

equit^  practice,  the  English  i>racUce,  the  New  Jersey  demurrer  were  disposed  of  at  special  term  on  motion  the 

practice  and  ih  many  other  jurisdictions,  relief  being  successful  party  only  recovered  motion  costs  and  did  not 

provided  for  by  the  answer.  get  the  regular  trial  costs.    Taishoff  v.  Elkema,  171  N.  Y. 

The  effect  of  a  demurrer  as  involving  the  trial  of  an  iasue  295. 

of  law  was  practically  abolished  in  this  state.    Demurrer  It  had  been  held  that  a  plaintiff  was  not  entitled  to  a 

was  brought  on  for  hearing  in  three  ways — under  the  judgment  dismissing  a  counterclaim  on  a  motion  under 

original  provision  of  the  code  civ.  proc.,  which  required  {  547  where  other  issues  remained  undetermined.    Sayre 

that  the  issue  be  noticed  for  trial  at  special  term,  put  on  v.  Progressive  Construction  A  Leasing  Co.,  159  App.  Div. 

the  calendar  and  reached  in  regular  order;  under  code  civ.  799. 

proc,  1 547.  which  authorised  a  motion  for  judgment  upon  But  it  does  not  seem  that  this  rule  applied  to  a  motion 

the  ploulings;  under  code  civ.  proc  1 976,  which  provided  under  code  civ.  proc.  §  976.    It  was  tnus  apparent  that 

that  the  demurrer  might  be  brought  on  and  tried  as  a  con-  the    delays    resulting    from    demurrer    were    practically 

tested  motion.    Keyes  v.  Lestershire  Heights  Realty  Co..  eliminated  by  recent  amendments  to  the  code  civ.  proc 

173  App.  Div.  336;  National  Park  Bank  v.  Billings,  144  There  is  no  such  pleading  as  an  ankwer  served  with  a 

App.  Div.  536;  Kramer  v.  Barth,  79  Misc.  80.  summons.      Stevenson    v.    Diamond    Fuel   Co.    (1921), 

Upon  such  a  motion  under  |  547  defendant  might  be  193  App.  Div.  345,  190  N.  Y.  Supp.  379. 

§  281.  Contents  of  answer. 

The  answer  of  the  defendant  must  contain: 

1.  A  general  or  specific  denial  of  each  material  allegation  of  the  complaint  controverted 
by  the  defendant,  or  of  any  knowledge  or  information  thereof  sufficient  to  form  a  belief. 

2.  A  statement  of  any  new  matter  constituting  a  defense  or  counterclaim.    (Am.  by  L. 
1^1,  ch.  372,  in  effect  Oct.  1,  1921.) 

Dcrlratlon. — Code  civ.  proc,  f  500,as'am.  by  L.  1877,     ing.  (  241  (ante).    §  500,  originally  revised  from  code  of 
ch.  416,  L.  1904,  ch.  600,  L.  1905,  ch.  531.  amended  to     proc.  $  149. 
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toD  Lahi(h  Coal  Co.  v.  Hetkin  A  Co..  67  Miao.  512.  138 
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Denial  )tf  lefal  eoneliuloni.— City  of  New  YoA 
T.  Brooklyn  Hofhta  R.  H.  Co..  188  App,  Dlvl  131,  176 
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Im.  Co.,  167  N.  Y.  178,  183;  McNuhy  v.  City  of  New  AfflmiattTe  defense.— Douglas  v.  Pheniz  Ina.  Co., 
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royd  V.  Sheridan,  53  App.  Div.  14,  65  N.  Y.  Supp.  442;  146  N.  Y.  Supp.  949;  Bulova  v.  Bamett,  193  App.  Div. 

Ten  Eyek  v.  Witbeck,  55  App.  Div.  165.  66  N.  Y.  Supp.  161.  183  N.  Y\  Supp.  495:  Wiley  v.  Villsge  of  Rouse's 

921;  Keatimt  v.  Amexiean  Brewing  Co.,  62  App.  Div.  Point,  86  Hun  495,  33  N.  Y.  Supp.  733. 
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N.  Y.  Supp.  465;  Lawrie  v.  Duer,  30  Misc.  164.  61  N.  Y.  297;  McKay  v.  Draper,  27  N.  Y.  266;  Kniffen  v.  McCoa- 

Supp.  930;  Mitnacht  v.  Hawthorne.  31  Misc.  378,  64  nell.  30  N.  Y.  285;  fisher  v.  Metropolitan  Life  Ins.  Co., 

N.  Y.  Supp.  493;  Durst  v.  Brooklyn  Heights  R.  Co..  33  37  App.  Div.  575,  56  N.  Y.  Supp.  260;  Grant  v.  Pratt  A 

Miso.  124.  67  N.  Y.  Supp.  297;  Strauss  v.  Union  Central  Lambert,  87  App.  Div.  490.  84  N.  Y.  Supp.  983;  Posner 

Life  Ins.  Co.,  Sa  Misc.  671.  67  N.  Y.  Supp.  931;  Sopet  v.  v.  Rosenberg,  142  App.  Div.  272,  133  N.  Y.  Supp.  704; 

St.  Regis  Paper  Co.,  38  Misc.  294,  77  N.  Y.  Supp.  896,  Kunsweiler  v.  Lehman,  34  Misc.  466.  70  N.  Y.  Supp. 

affd.,  76  App.  Div.  409,  78  N.  Y.  Supp.  782;  Leonorovits  290;  Horton  v.  Horton.  83  Hun  213,  31  N.  Y.  Supp.  588; 

V.  Ott,  40  Misc.  551,  82  N.  Y.  Supp.  880;  George  v.  City  Chapin  v.  Pratt.  49  St.  Rep.  42;  Dewitt  v.  New  York 

of  New  York,  42  Misc.  270,  274,  86  N.  Y.  Supp.  610;  Herald  Co.  (1921),  196  App.  Div.  417,  188  N.  Y.  Supp. 
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Misc.  330,  136  N.  Y.  Supp.  256;  Mulinos  v.  Walkof,  95  Lflbei.— Tiemey  v.  Ruppert,  150  App.  Div.  863,  136 

Itise.  165,  159  N.  Y.  Supp.  16;  Cooper  v.  Roggen.  107  N.  Y.  Supp.  365;  Block  v.  Nussbaum,  160  App.  Div. 

MiM.  404,  174  N.  Y.  Supp.  687.  678.  146  N.  Y.  Supp.  55;  Dinkelspiel  v.  N.  Y.  E.  Journal 

Seretal    defenses,    form    of    pleading.— Stroock  Pub.  Co.,  42  Misc  74,  85  N.  Y.  Supp.  570;  Patten  v. 

Phish  Co.  V.  Takott,  120  App.  Div.  14.  113  N.  Y.  Supp.  Harper's  Weekly  Corporation,  93  Mmo.  868,  158  N.  Y. 

214.   .  Supp.  70;  Robinson  v.  Hatch,  55  How.  Pr.  55. 

§  262.  Pleading  several  defenses  or  counterclaims. 

A  d^endaiit  may  set  forth  in  his  answer  as  many  defenses  or  counterclaims,  or  both, 
as  he  has,  v^ether  they  are  such  as  were  formerly  denominated  legal  or  equitable.  Unless 
the  answer  is  interposed  as  an  answer  to  the  entire  complaint,  it  must  distinctly  refer  to 
the  cause  of  action  which  it  is  intended  to  answer. 

A  partial  defense  may  be  set  forth,  but  it  must  be  expressly  stated  to  be  a  partial  defense 
to  the  entire  complaint,  or  to  one  or  more  separate  causes  of  action  therein  set  forth. 
Whether  it  is  sufficient  for  that  purpose  presents  a  question  of  law,  upon  seasonable  objec- 
tion taken  tiiereto.  Matter  tending  only  to  mitigate  or  reduce  damages  is  a  partial  defense, 
within  the  meaning  of  this  section. 

DRffmtton.— Code  dv.  proo.,  U  607  and  506.  com-  679.  682.  56  N.  Y.  Supp.  760.  affd..  53  App.  Div.  152,  65 

Inned.    The  first  paragraph  is  §  507,  without  chui|j;e  of  N.  Y.  Supp.  859:  City  of  New  York  v.  Holsderbor,  44 

scAwtanoe,  ezoept  that  the  second  sentence  is  omitted  Misc.  509,  90  N.  Y.  Supp.  63;  Iroquois  Door  Co.  v.  Lmv- 

sod  covered  in  general  provisions  relating  to  pleadings,  enworth  Apartment  Co.,  77  Miso.  463,  137  N.  Y.  Supp. 

•  (  341.  ante.    The  second  paragraph  is  (  508,  amended.  122;  Vickers  v.  Battershall,  84  Hun  496,  32  N.  Y.  Supp. 

The  lasi  sentence  has  been  amended  so  as  to  make  314. 

matter  tending  only  to  to  mitigate  or  reduce  damages  a  Scmurate    defenseSf    elfect. — Hoes    v.    Nagele,    28 

partial  defense  in  all  cases.    |  507,  as  am.  by  L.  1879,  App.  JDiv.  374,  51  N.  Y.  Supp.  233;  BemascheCF  v.  Roeth, 

ch.  542;  ofiginally  revised  from  code  of  pioc.,  (  150,  last  34  Misc.  588,  70  N.  Y.  Supp.  369;  Swift  v.  Kingsley.  24 

two  sentences;  see  R.  S..  pt.  3,  ch.  6,  tit.  2.  |  9.    §  508,  as  Barb.  541. 

am.  W  L.  1877,  eh.  416.  Dcfeiisefl  and  coantMclatans  MMntdy  italed.— 

BenrMMOi. — ^Matters  pleaded  in  mitigation  of  dam-  Botts  v.  Mercantile  Bank,  180  App.  Div.  546,  167  N.  Y. 

ages,  C.  P.  A.,  U  338,  839.  Supp.  1033. 

Id  ceiicnl.~Charfiekl  v.  Simonson,  92  N.  Y.  200,  Incpiislsteiicy  of  defenses.— Bruce  v.  Burr,  67  N. 

218;  Coyle  v.  Ward.  167  N.  Y.  240;  Bank  of  Chma  v.  Y.  237;  Goodwin  v.  Wertheimer.  99  N.  Y.  149;  Societa 

Morse.  168  N.  Y.  458,  472.  affg.  44  App.  Div.  435.  61  Itatiana  v.  Sulser.  138  N.  Y.  468;  U.  S.  Vinegar  Co.  v. 

N.  Y.  Supp.  268;  Madison  v.  Benedict,  73  App.  Div.  112,  Bchlegal,  143  N.  Y.  537;  Wendling  v.  Pierce,  27  App.  Div. 

76  N.  Y.  Supp.  402;  Herb  v.  MetropoUtan  Hospital,  80  517.  60  N.  Y.  Supp.  509;  ConkHn  v.  Woodbunr  Inst., 

App.  Div.  145,  80  N.  Y.  Supp.  552;  Goossen  v.  Goosaen  37  App.  Div.  610,  56  N.  Y.  Supp.  258;  Kelly  v.  Supreme 

11  Misc.  86,  32  N.  Y,  Supp.  814;  Gray  Lith.  Co.  v.  Am.  Couoal,  46  App.  Div.  79,  61  N.  Y.  Sujpp.  394;  Burgess 

Watchman's  T.  D.  Co.,  44  Misc.  206.  88  N.  Y.  Supp.  v.  House,  49  App.  Div.  383.  63  N.  Y.  Supp.  512;  Kraus 

857;  Heenan  N.  Y.  W.  S.  A  B.  Ry.  Co.,   34  Hun  6<»;  A  Co.  v.  Mayer,  150  App.  Div.  122.  134  N.  Y.  Supp. 

Hamburger  v.  Baker.  35  Hun  455.  604;  Putnam  v.  Interior  Metal  Mfg.  Co.,  169  App.  Div. 

PttrpMC— Whalen  v.  Union  Bag  A  Paper  Co..  130  248.  154  N.  Y.  Supp.  464;  Romano  v.  Hirsch,  7  Miso. 

App,  IMv.  313,  114  N.  Y.  Supp.  220.  147,  27  N.  Y.  Supp.  246;  Balmford  v.  Grand  Lodge,  19 

Mnaletpal     eoarte.— Pelgram     v.     Ehrensweig,     58  Misc.  1,  42  N.  Y.  Supp.  881;  Kelly  v.  Theiss,  22  Misc. 

Misc.  105,  100  N.  Y.  Snpp.  55.  530,  49  N.  Y.    Supp.  1108;  Feeley  v.  Wurster,  25  Miso. 

IqaltMile  dcfense.—MoCreery  v.  Day,  119  N.  Y.  1;  544.  54  N.  Y.  Supp.  1060;  Haas  v.  Sellig,  27  Misc.  504. 

Monris  v.  Windsor  Trust  Co.,  218  N.  Y.  27,  33;  Brooklyn  58  N.  Y.  Supp.  328;  Manhattan  Brick  Co.  v.  Claik.  34 

Heii^ts  R.  R.  Co.  v.  Brooklyn  City  R.  R.  Co.,  151  App.  Misc.  819.  69  N.  Y.  Supp.  649;  Gray  Lithograph  Co.  v. 

Div.  466,  135  N.  Y.  Supp.  990;  Boyd  v.  Boyd,  26  Misc.  Am.  Watchman's  T.  D.  Co..  44  Miso.  206,  88  N.  Y.  Supp. 
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851;  liu»  V.  Moll.  77  MIn.  ISO,  130  N.  Y.  Bupp.  99;  CoSh  Co..  138  App.  Dif.  472.  IIZ  S.  Y.  Supp,  S3; 

Hathiua  v.  ConEren  Epi^  Co.,  44  Hun  008;  Slutldoa  Browninc  Kia(  Ai  Co.  r.  TerwilLiin-.  144  App.  Dir.  filS, 

Y.  Heston,  78  Hua  S*.  20N.  Y.  8un.  27S:  Wood  y.  12»  N.  Y.  Supp.  431;  Mmon  tTDeUi™™,  L.  ft  W.  R. 

Relw,  78Mun7a,  29N.  Y.  8upp.303imii««le)rv.  Kiow-  R.  Co..  48  Him  172;  Cr«lo  v.  White,  52  Hun  473,  8 

Lsy.  7S  Hun  560,  2U  N.  Y.Buni.  931;  McCall t.  Amwiiiui  N.  V,  Supp.  718:  Hovd  t.  Cole.  74  Hun  121,  M  N.  Y. 

UuioD  t.  loB.  Co,,  89HuD<W.  35  N.  Y.  Supp,  364.  Supp.  431;  Wood  v.  Reiv.  78  Hun  78.  29  N.Y.  Supp.  203. 

DeatetutlDn  of  dcftOM  «r  MuntanUiin.-^FbM  Ilb^— Lanpher  v.  Cluk,  [4»  N.  Y.  473;  Shulu  r. 

Sm.  Bank  V.  SlB1tFrv.4  App.  Div.  431.  38  N.  V.  Supp.  Slumpt,  33  Miec.  304.  51  N.  V.  Supp,  IH;  HeKuu  *. 

859:  Young  v,  SiUlnsnr  Ciu*lMd  Stona  Co.,  133  App.  BroolclvD  Ci^»a,  fi3  Hun  132,  S  N.  Y.  Bupp.  171;  Kinv 

Div.  453,  13S  N.  Y.  Stop.  S39;  Lehoun  r.  Car»-Mu-  la}>  y.  Klngliey.  79  Huo  509,  39  N.  Y.  Supp.  931. 

tina  Co..   171  App.   DiT.  SS3.  157  N.  ¥.  Bupp.  047;  Puttol  MCiue,   snrau   ■tatemenl.-.MunAT   T. 

Bbuis^h  CuiorinD  Co.  V.  Tbomu,  92  Ran  1,  37  N.  Y.  Eidliti,  113  App.  Dir.  659,  Btt  N.  Y.  Supp.  B50i  SttUtuek 

Supp.    913.  V,  Ouudiu  Trust  Co.,  135  App,  Div,  431.  109  N.  Y. 

Sepmrate  gUtciucDi  sad   unmlMHnc.^KMer   v.  Supp.  8fl2:  Cftybnl  v.  Brawu,  12S  App.  Div,  343.  112 

BnnD«msn,  33  App.  Div.  452.  M  N.  Y.  Siwp.  94;  R«ak-  N.  Y.  Supp,  748;  Browninc  Kin*  ft  Co.  v.  TenriUinr. 

oaeol  V.  SuinvB}-,  ,^S  App-  On.  353,  69  nTY.  Supp.  133:  144  App,  Div.  510,  m  S.  Y.  Supp.  431:  Vofel  Co.  t. 

New  Jersey  Steel,  etc.,  Co.  r.  RabinmoB.  BO  App.  Div,  WolS,   158  App.  Div.  5S4,  141  N.  Y.  Supp.  750,  nffd, 

09,  00  N.  V.  Supp.  728  Stem  v.  Mereujs,  119  App.  Div.  109  N.  Y.  XS\  Mayer  v.  Csnlral  R.  R,  Co..  186  App. 

478,  103  N.  Y.  .Supp.  1030;  Morroa  v.  Bryoo.  182  App,  Div.  812,  174  N.  Y.  Supp.  93;  HobiMon  t.  Evminc  PeM 

Div,  460,  147  N.  V.  Svpp.  Ml;  Hudjou  Building  Co.  v.  Pub.  Co.,  25  Misc.  343,  55  N.  Y,  Supp.  02;  Cuter  r, 

CompHCnie   CenerBle   rnnHClutiqua.    109  App,    Div,  Eifbth  Wurd  Builc.  33  Miac.  128,  07  N.  V.  Supp.  300; 

600.  155  S.  Y,  Supp.  4*8;  Diion  ft  Co.  v.  Bronaton  Bnjt  Bomaaolieff  v.  Roeth,  3*  Miae.  BBS.  70  N.  Y.  Supp.  3W; 

ft  Co,.  171  App.  Div.  5S3,  1ST  S.  Y.  Sum.  3S5;  Kneuper  Burkett  v.  Bennett.  35  Misc.  13S.  71  N.  ¥.  Supp.  144; 

Speoiilty  Co.  v.  Knourci,  ITl  An).  Div.  855,  157  N.  Y,  Hoird  v.  Colo.  74  Hun  121,  2fl  N.  Y.  Supp.  431;  Keacu 

Suppr395'  De  Witt  v.  Brill,  fl  NUh.  44,  25  N.  Y.  Supp.  v.  Sue.  25  N.  Y.  Supp.  7S.  31  Abb.  N.  C.  84;  Msmw  t. 

1001:  Hatfh  V.  Mslthevi.  9  Miao.  307.  30  N.  Y.  Supp.  Dulober,  33  N.  Y.  Supp.  089,  24  Ov,  Piw:.  Rap.  348. 

309,  &Bd.,  S5  Huu  522,  33  K.  Y.  Supp.  332;  ZiuliaiiH  v.  StaHle  1  llnaliaaai>B.^Tha[Opaiii)  v.  Hafbar^  40 

Freucti,   10  Misc.  202,  30  N.  Y.  Supp.  945;  Qrean  v.  Hun  830.  revd,  on  other  crounda.  100  N.  Y.  339;  Muon 

BmwD,  22  Miac.  27U.  49  N.  Y.  Supp.  163;  KeOy  t.  Sam-  v.  ElgUvMe.  L.  ft  W.  R.  R.  Co.,  48  Hun  171. 

mia,  25  Misc.  8.  53  M.  Y.  Supp.  SK;  Fay  v.  Hauanna.  Sum  (w  friraloiu.— Oolt  v.  Davia.  SO  Hun  306.  3 

30  i^Lw.  421,  S7  N,  Y.  Supp.  155;  Cniikahank  -    " "     "     = '=' 

Pub.  Co..  33  Miac,  l.'i2,08  N.  Y.  Supp,  038;  State 
M.  R.  Co.  V.  HinchliHa  34  Mlbc.  4B,  88  N.  Y.  Bu 
BsraanohBrt  v.  Rooth.  31  Miao.  888,  70  N.  ¥,  Su| 
Burket  v.  Gennctt,  35  Miac  31S,  71  N.  Y.  Sui 
Fascewlti  v,  Wchnfii,  17  Miae.  350,  75  N.Y."- 


I.   Y.   Supp.    354, 

HltiCaUan  at  lUnucM.— Bradnar  v.  Faulkner,  03 
N.  Y.  815:  Gabay  v.  Doane.  77  App.  Drv.  413,  79  N.  Y. 


>.  312;  1 


'Pub.  CoTTM 


uiHi. — Aiorae  v.  rreaa  ruo.  \xi.,  od  App.  mv.  oi, 

71N.Y.  Supp.  318;  rJunnaUyv.  Mail*  Bipma  Co..  118 


CarpentEf  V.  .\IecKcrl,  19  .Misc.  834,  80  N,  Y.  Supp.  815:  App.  Div.  831,  S35,9BN.Y.aupp.  647;  Sbankar.Stumpf. 

South  Dakotuv.  McChaoBy,  g7HuD3g3,  34N.Y.Supp.  23  Miac.  264,  51  N.  Y.  Bupp,   IM;  Hatbom  v,  Concraa* 

382,  §P"°<  CO"  **  Hun  608;  Btaaall.  v.  Pr«H  Pub.  Co.,  B3 

Keferenca  ta  caiiaf  of  bcUod. — Priee  v.  Darbyahira  Hun  851,  17  N.  Y.  Supp.  392. 

§  263.  Time  within  which  to  answer  or  appear. 

A  defendnnt  upon  whom  the  ptaintiS  has  aerved  a  copy  of  the  compIaJnt  muet  serve  a 
copy  of  Ilia  answer  upon  the  plaiutiff'a  attorney  within  twenty  days  thereafter.  If  after 
service  of  a  cojjy  of  the  complaint  upon  an  attorney,  he  appears  for  another  defendant, 
the  latter  mu-st  answer  the  complaint  within  twenty  days  after  such  appearance  in  the 
action.  Except  where  an  order  of  arrest  can  be  granted  only  by  the  court,  a  defendant 
arrested  before  anawer  has  twenty  days  after  the  arrest  in  which  to  answer  the  c(Hnplaint. 

Sarthold  v.  Wallaab,.  14  Mioa,  88,  38  N      ~ 


I  479,  lait  i^lauae  ol  latt  MnCanca,  amended,    f  820,  laaC  Supp.  20S;  Cany  v.  R^lly,  30  Misc.  Sia  46  N.  Y.  8u_ra. 

aenteaca      (  566    omiitinc  laat  elauaa  aa  unneoewuy.  449;  Slater  r.  Jackaoo.  25  Miac.  783,  88  N.  Y.  Supp.  881. 

S432.  aa  am,  by  L.  1ST7,  oh.  416;  neir  in  node  eir.  proc.,  AntedaUnc   aitoiUflga.—ToDiunt   v.    Howani,    94 

ut  a»  code  d[  proi:..  !l  130.  143,   1 479,  am.  by  L.  1877,  App.  Div.  43B.  gg  M.  Y.  Supp.  235. 

ob.  4)6;  ariginallv  revLsd  from  ixkIb  ol  proc.,  (  130;  laat  Dafault.— City  of  Iroawood  v.  Wii^aa.  93  App.  Dir. 

pleadlu.— Bianovai 
Div.  678,  lao  N.  Y. 
Supp.  168:  Clady  v.  Wood.  66  "How.  Pr.  1. 

BiteoHin  of  Ume.— PdweU  v.  SehoellkopI  (1991), 
.„   _  _____  _  197  App.  Div.  471,  ISS  N.  Y.  Supp.  297. 

Daniel.  63  App.  Div.  l?2.  71  N.  Y.  Bupp.  203.    On  hoU-         Klhet  of  aitcnilon  or  Mme,— Littauar  v.  Staro.  88 


iS'App'biv. 


1,  169  App. 


App.  Div.  274,  85  N.  Y.  E 


§  264.  Controversy  between  defendants. 

Where  the  judgment  may  determine  the  ultimate  rights  of  two  or  more  defendants 
as  between  tlieniselvea,  a  defendant  who  requires  such  a  detennination  must  demand  it 
in  liis  answer,  .ind  at  leaat  twenty  days  before  the  trial  must  serve  a  copy  of  his  answer 
upon  the  attonie/  for  each  of  the  defendants  to  be  affected  by  the  determination,  and 
personally,  or  as  the  court  or  judge  may  direct,  upon  defendants  so  to  be  affected  who 
have  not  duly  appeared  therein  by  attorney.  The  controversy  between  the  defendants 
shall  not  delay  a  judgment  to  which  the  plaintiff  is  entitled,  unless  the  court  otherwise  directs. 

DeriTBtlDD.— Cole  eiv.  proo.,  f  621.  aa  am.  by  L.  trander  r.  Hart,  130  N.  Y.  406.  413;  Flaum  v.  Picairata, 
1884     ch     40O  326  N.  Y.  468;  Kentona  Land  Co.  v.  Wir«,  35  App.  Div. 

^wence.-Del«nMnatiOQ    of  ri«hta  of    defendanU     180.  180,  54  N.  Y.  Supp.  7.=  '- " "  ■■  " «  *  — 

bofli^eu  th7m.wlv«    C.  p.  A..  I  474,  Div.  696.  55  N.  Y.  Supp,  1 

ronra^ie.— UflWe  v.  WoU,   154  A|».  Dir.  333.    138     aoni'  Suppliea  Co.  v.  Jooei 

N    Y    SupD    S5i)'  nel.len  v.  Brown.  77  Miac.  283.  130     Supp.  SOS,  aSd.,  173  M.  ' 

'*■   '■       "^  ■  ■         —      52.  69  N.  " 


CaiutnirUDn.— Allany  City  Sav.  Inst,  v,  Burdiok,  Philadelphia.  114  App.  Dir.  138,  99  N.  Y.  Supp.  618; 

87  N    Y  40'  Elarle  v   Barte.  73  App.  Div.  300.  76  .V.  Y.  Koickerboeker  Trust  Co.  v.  Oneoota,  C.  ft  R.  S.  &  Co., 

-  ■  .;.     ■_.     .„.  .,    -^    .=„.  6,ij.„  „    n„,„,  77  ne  App,  Div.  78,  101  N.  Y.  Supp.  241;  IniuraDce  Co. 

/.  Bank  ol  Pennsylvania  v.  Parle  ft  Pollard  Co,,  190  App.  Div. 


,„  ..  -...«  73  App.  Div.  300.  '. -. 

173  S.  Y.  480;  Balden  v.  Brown.  77  116  App,  Div.  78,  101  N.  Y.  Supp.  241;  li 

Mw    2s;i    130  N.  Y.  Supp.  287;  Binthamton  Sav.  Bank  o(  Pennsylvania  v.  Park  ft  =-"— '  "-      '" 

i;  BioBhamloo  Trust  Co..  85  Hun  78,  84,  33  N.  Y.  Supp.  388,  ISO  N.  Y.  Supp.  143: 

;ii^^  1Q.*  kr,r.    n:>,    'ita    lav  M 


AMIU 


198  App,  Div.  328,   137  N.  Y.  Bupp.  108;  McL 
lIcktlOD.— Kiv  *.   Wbittakar.    44    N.    Y.    575;     Bahnat,  194  App.  Div.  827.  180  N,  Y.  Supp.   180;  1 


,.  ioFQoii,  99  N.  Y.  389.  367;  Oa-     City  ol  Nvw  York  v.  Montacue.  74  Miao,  521, 


lUpp.  217; 
lifN.  Y. 
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Sapp.  580;  Bddfln  ▼.  Brown,  77  Mim.  ^82,  136  N.  Y.  ft    CotmL    Co..    67    Misc.    572,    124    N.    Y.    Supp. 

flopp.  287;  Mayaaid  v.  Maynaid,  108  Miao.  362,  178  757. 

N.  Y.  Supp.  329;  Ithaoa  Qm  Usht  Co.  v.  Tveman,  30        Commeiiceiiieiit  •€  aettoii«  what  conitltato8« — 

Hon  212:  Kiley  v.  S«arton.  32  Hun  245;  Syracuse  Sav.  linooln's  National  Bank  v.  Peiroe,  228  N.  Y.  356. 


Bank  ▼.  JPorter,  36  Hun  168;  Smith  ▼.  Hilton.  50  Hun        Bfltoet  of  Mnrlee«— Balch  v.  City  of  Utica.  42  App. 


kin  ▼.  MUbank.  83  Hun  478,  31  N.  Y.  Supp.  1049.  affd.,  1026;  Werton  ▼.  Stoddard,  60  Hun  290.  14  N.  Y.  Supp. 

152  N.  Y.  297;  N.  Y.  Liie  Ins.  Co.  v.  Cuthbert.  87  Hun  580,  affd..  137  N.  Y.  119;  Stuart  ▼.  Blatchley.  77  Hun 

339,  34  N.  Y.  Supp.  300,  affd.,  148  N.  Y.  742;  Joy  ▼.  425,  28  N.  Y.  Supp.  800. 

White,  6  N.  Y.  Simp-  571,  22  Abb.  N.  C.  304;  Powers  ▼.  DebiyorjadKiBeot.— City  of  New  York  v.  Mootacue. 

Savin,   28  Abb.  N.   C.   463;  22  Civ.   Proc.  Rep.   253  149  App.  Diy.  475.  134  N.  Y.  Supp.  87;  Mellen  v.  Athens 

Hewlett  T.  Van  Voorhis  (1921),  196  App.  Div.  322,  187  Hotel  Co.,  149  App.  Div.  534,  133  N.  Y.  Supp.  1079. 

N.  Y.  Supp.  533.  Snnogate's    Caort^— Matter   of    Lake,    109    Misc. 

to   «asw«r.~8tnu]SB    v.   Hanover   Realty  287.  178  N.  Y.  Supp.  768. 


§  266.  Defense  of  contributory  negligence. 

On  the  trial  of  an  action  to  recover  damages  for  causing  death,  the  contributory  negli- 
gence of  the  person  killed  shall  be  a  defense  to  be  pleaded  and  proven  by  the  defendant. 

DcrtimtfoB. — Code  civ.  proo.,  |  841b,  as  added  by  L.  Degree  off  proof  off  eontrllNitoiy  OMAIfoiieo. — 

1913,  eh.  228.    This  section  is  inserted  also  in  decedent  Mullen  v.  Schenectady  RaUway  Co..  214  N.  Y.  300.  305; 

estate  I.  }  181.  MoCuUouch  v.  Pennsvlvania  K.  Co..  158  N.  Y.  Supp.  4. 

AppHeatkMt.— Sackheim  ▼.  Pijnieron,  215  N.  Y.  62,  Bwden   of  proof.^Nlcbolson    v.    Greeley    Square 

lera.  163  App.  Diy.  180,  148  N.  Y.  Supp.  27;  Skelton  v.  Hotel  Co.,  227  N.  Y.  345;  Keosayian  ▼.  Geiger,  188  App. 

Lehigh  Valley  R.  R.  Co.,  171  App.  Div.  91.  156  N.  Y.  Div.  829.  176  N.  Y.  Supp.  685;  Grimm  v.  Mauroooidato. 

Supp.  S35:  Maxket  ▼.  Long  Island  R.  Co..  175  App.  Div.  191  App.  Div.  560.  181  N.  Y.  Supp.  609;  Ralei|^  v. 

407,  161  N.  Y.  Supp.  926;  LaGoy  v.  Direotor  (ienefal  Hines.  194  App.  Div.  592,  186  N.  Y;  Supp.  120;  Brou- 

of  RailKOods,  191  App.  Div.  680,  181  N.  Y.  Supp.  842.  gham  v.  State.   104  Misc.    281:    Rinando  v.  Weeks  4; 

AottoB    eonunenced    before   eeetloB    effeetlTe. —  Son,  172  App.  Div.  319,  158  N.  Y.  Supp.  365;  Weekes  v. 

Gasaola  v.  0*Bxien.  169  App.  LMv.  602,  155  N.  Y.  Supp.  Adirondack   Power  d;   Light  Corporation   (1921).   199 


350:  Zimmennann  v.  UUmann,  173  App.  Div,  650.  160     App.  Div.  137,  191  N.  Y.  Supp.  406. 

N.  Y.  Sopp.  81;  Nicholson  v.  New  York,  85  Misc.  663,        SeetloB  elled.— Clancy  v.  New  York,  New  Haven 

147  N.  Y.  Supp.  779.  ft  Hartford  R.  R.  Co..  226  N.  Y.  218. 

COUNTERCLAIMS 

§  266.  Counterclaim  defined.  * 

A  counterclaim,  except  as  otherwise  provided  by  statute,  must  tend  to  diminish  or  defeat 
the  plaintifif's  recovery,  and  must  be  one  of  the  following  causes  of  action  against  the 
plaintifiF,  or,  in  a  proper  case,  against  the  person  whom  he  represents,  and  in  favor  of  the 
defendant,  or  of  one  or  more  defendants,  between  whom  and  the  plaintiff  or  the  plaintiff  and 
another  person  or  persons  alleged  to  be  Hable  a  sepamte  judgment  may  be  had  in  the  action: 

1.  A  cause  of  action  arising  out  of  the  contract  or  transaction  set  forth  in  the  complaint 
as  the  foimdation  of  the  plaintiff's  claim  or  connected  with  the  subject  of  the  action; 

2.  In  an  action  on  contract,  any  other  cause  of  action  on  contract  existing  at  the  com- 
mencement of  the  action. 

DiriTstteB^— Code  dr.  proo.,  |  501.  as  am.  by  L.  225;  Nichols  v.  Riley,  118  Apn.  Div.  404,  103  N.  Y.Supp. 

1877,  ch.  416,  amended  to  conform  to  the  chantfe  in  654;  Stolitskv  v.  linsobeid.  150  App.  Div.  253,  134  N.  Y. 

pcaetiee  by  allowing,  oounterolaims  against  the  plamtiB  Supp.  806;  Fliesse  v.  Hoy.  150  App.  Div.  555.  135  N.  Y. 

and  third  pexeons  to  be  interposed;  originalhr  a  tubsti-  Supp.  44;  March  v.  Woodworth.  ISO  Anp.  Div.  604.  167 

tote  for  code  of  proc.,  I  150.  subds.  1,  2.  and  R.  S.,  pt.  N.  x.  Supp.  775;  Maag  v.  Maac  Gear  Co.,  193  App.  Div. 

3,  eh.  6,  tit.  2,  |  18.  sobds.  1-6.  759.  184  N.  Y.  Supp.  630;  Reilly  v.  Quttmann  Sak  Cor- 

Beferences. — Motion  by  plaintiff  for  defect,  rules  of  poration,  193  App.  Div.  886,  184  N.  Y.  Supp.  946;  Qrange 

civi]  practice,  109,  110.    Right  to  trial  by  jury  where  v.  Gilbert,  44  Hun  9;  City  of  Sohenectac&  v.  Furman, 

affirmative  judgment  is  asked.  C.  P.  A.,  i  424.  61  Hun  171.  15  N.  Y.  Supp.  724.  affd..  145  N.  Y.  487. 

In  sencffBl. — Cari>enter  v.  Manhattan  life  Ins.  Co.,        **C»ilMt  of  actton.** — Cragin  v.  Lovell,  88  N.  Y. 

98  N.  Y.  552;  Hersog  v.  H^yman,  8  MLbc.  27,  28  N.  Y.  258;  Feinstein  v.  Jacobs,  139  App.  Div.  192,  123  N.  Y. 


App.  Div.  386, 81 N.  Y.Supp.  457,  revd.  on  other  grounds,  Supp.  267;  Pease  Oil  Co.  v.  Monroe  Oil  Co..  78  Misc. 

176  N.  Y.  1;  Meny  Realty  Co.  v.  Shamokin  i  HolUa  285.  138  N.  Y.  Supp.  177;  Pieraon  v.  Safford,  30  Hun 

Real  EsUte  Co.,  186  App.  Div.  538.  174  N.  Y.  Supp.  521;  Reilly  v.  Lee.  85  Hun  315,  32  N.  Y.  Supp.  976;  Amer- 

627;  Crouch  v.  Cxouoh,  193  App.  Div.  221,   183  N.  Y.  ican  Ink  Co.  v.  Riegel  Sack  Co.,  141  N.  Y.  Supp.  549. 

Sopp.  657;  Pennsylvania  R.  R.  Co.  v.  Bellinger  (1917).  Arising  oat  of  same  transaction  -or  connected 

101  Misc.  105.  166  N.  Y.  Supp.  652.  with  subject  of  action.— Coffin  v.  McLean,  80  N.  Y. 

.  KlKht  to  counterclaim  quailfled  by  nature  of  560;  Moser  v.  Cochrane.  107  N.  Y.  35;  Disbrow  v.  Harris. 

cauio  of  action.— Stevenson  v.   Diamond   Fuel  Co.  122  N.  Y.  362;  Rothschild  v.  Whitman.  132  N.  Y.  472; 

(1921),  198  App.  Div.  345.  190  N.  Y.  Supp.  379.  House  v.  Lockwood.  137  N.  Y.  259,  270;  Dinan  v.  Coneys. 

Wlien  counterclaim  and  defence  may  be  com-  143  N.  Y.  544,  revg.  67  Hun  141.  22  N.  Y.  Supp.  46;  Lor- 

Uned.— DeWitt  v.  New  York  Herald  Co.  (1921),  196  ing  v.  Morrison,  15  App.  Div.  498.  44  N.  Y.  Supp.  526; 

App.  Div.  417.  188  N.  Y.  Supp.  112.  Hall  v.  Wemey,  18  App.  Div.  565.  567.  46  N.  Y.  Supp. 

u  courts  not  of  record. — ^Lundine  v.  Callaghan.  33;  Caponigri  v.  Altien.  29  App.  Div.  304,  51  N.  Y.  Supp. 

82  App.  Div.  621.  81  N.  Y.  Supp.  1062;  Heigle  v.  WUUs,  418.  revg.  21  Misc.  510.  47  N.  Y.  Supp.  715;  Siebrecbt 

fiO  Hun  589.  3  N.  Y.  Supp.  497.  v.  Siegel-Cooper  Co.,  38  App.  Div.  549,  56  N.  Y.  Supp. 

Oonotmctlon. — ^Kelly   v.   Webster.    143   App.    Div.  425;  Slade  v.  Montgomery.  53  App.  Div.  343.  65  N.  Y. 

737.  128  N.  Y.  Supp.  58;  Herbert  v.  Day.  33  Hun  461.  Supp.  709;  Kinney  v.  Reid  Ice  Cream  Co..  57  App.  IMv. 

'Otocoupmenr*     and     **countcrdalm**     distin-  206, 68  N.  Y.  Supp.  325;  Williams  v.  Clarke.  82  App.  Div. 

nlliMd.->Peufler  v.  Manh.   167  App.  Div.  604.   153  199.  81  N.  Y.  Supp.  381;  Burnett  v.  Burnett.  86  App. 

N.  Y.  Supp.  381.  Div.  386,  83  N.  Y.  Supp.  760;  Ho^  v.  Richardson.  91 

8oi<off  not  pio?ablo  under  plea  of  payment.—  App.  Div.  381.  86  N.  Y.  Supp.  843;  Waserman  v.  Taubin, 

Bizdsall  v.  Read,  188  App.  Div.  46.  176  N.  Y.  Supp.  369.  129  App.  Div.  693.  114  N.  Y.  Supp.  139;  Van  v.  Madden, 

Poredosuret  conntcvcialm  founded  on  breach  of  132  App.  Div.  535,  116  N.  Y.  Supp.  1115;  Adenaw  v. 

-xrvenant  by  grantor.     Bailey  v.  Fear,  182  App.  Div.  Piffard.  137  App.  Div.  470.  121  N.  Y.  Supp.  825;  Fliess 

131.     Fouxulea  on  claim  for  dower.     Hildenbrand   v.  v.  Hoy,  150  App.  Div.  555,  135  N.  Y.  Supp.  44;  Cameme 

EUiekert,  HI  Misc.  287. 182  N.  Y.  Supp.  747.  Trust  Co..  v.  (Chapman,  153  App.  Div.  783.  138  N.  Y. 

**DlniiBlsii  or  defeat  tlicplalnfiff*8  recorery."—  Supp.  715;  Canpry  v.  Hatch.  157  App.  Div.  679.  142  N. 

Lipmanv.  Jaekson  Aieb  Iron  Works,  128  N.  Y.  58:  Pecke  Y.  Supp.  785;  Stevenson  v.  Devins.  158  App.  Div.  616, 

^HydrMlBe  Const.  Co., 28 App.  Div.  893,  48  N.  Y.Supp.  143  N.  Y.  Supp.  916;  Root  Co.  v.  New  York  Central  & 
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H.  R.  R.  R.  Co..  IM  App.  Div.  137.  ISl  S.  Y.  Su».  703;  Supp.  M7;  Eekcrt  f .  Cdfiau,  34  MiMi.  486,  Sa  N.  Y. 

WilKui  V.  Cunrnn,  190  App.  Dit,  d»l.  ISO  N.  Y.  Bupp.  Bupp.  879.  nrd.  on  oth«  pound*,  40  App.  Dir.  S25,  S8 

337;Aiuli<>iiv.  FubL.  194  App.  Div.  iSS.  ISB  N.  Y.Supp.  N.  V.  Supp.  85;  D«  Ponn  v.  Andnwi.  ST  Miu  149.  M 

139;  F.IU*  T.  Wood,  108  Mun.  478.  177  N.  Y.  Supp.  730;  M.  Y.  Supp.  353;  Cupi  v.  CnHHnu'l  Chlb,  33  Miw. 

Otbom  Co.  V.  Keimody.  113  Mi*s.  eifl.  185  N.  Y.  Supp.  767.  87  N.  Y.  Bupp.  9M:  Benton  t.  Moon.  43  Mi«.  MO, 

76;  T»ylor  v.  T»ylor,  3S  Mi»c.  566,  56  N.  Y.  Bupp.  1052.  87  N.  Y.  Supp.  717;  Friok  v.  Fnodentlu].  45  MIbo.  348, 

■ffd..  6S  Aki,  Div.  633.  74  N.  Y.  Supp.  1148;  Hlanmeti  90  N.  Y.  Supp.  344:  Wuen  v.  Luc.  79  M'uS.  340,  13» 

T.  CoanopoUtuRuic«Co.,47MiK.  eil.  M  M.  Y.  Supp.  N.  Y.  Bupp.  844 ;  CujnnUr  v.  Mubkltu  Life  In.  Co.. 

450;  Fulton  County  G,  *  E.  Co.  r.  HudKQ  River  f .  22  Hun  40:  Kinkley  v.  Tray  A  Albia  R.  R.  Co.,  42  Una 

Co..  flO  Mbe.  347,  113  N.  Y.  Supp   32.  nxcL.  130  App.  281;  RoctuMer  Diniltuu  Co.  t.  O'Brieo.  73  Hun  463. 

Div.  34a  114  N.  Y.  Supp.  042;  Gnee  v.  Hoelutein.  73  25  N.Y.  Bupp.  281;  D^i^v.  AiUn.  86  Hun  554.  33  N.  Y. 

MiH.  343,  130  N.  Y.  Supp.  316;  iBquau  Door  Co.  v.  Supp.  1003;  Jicobe  v,  MuKord  <1921),Iie7  App.  Drr. 

LekVeowoTth  Aputment  Co.,  77  Mieo.  463,  137  N.  Y.  835.  189  N.  Y.  Bupp,  481. 

Supp.  133:  Georie  v.  Murray,  87  Miec.  176.  149  N.  Y.  AeUap  tUW  dacdt.— Vnleu  Meuk  Oo.  v.  BimDiau 

Bopp-  603;  Deau  v.  GunlJier.  S8  Muc.  31S.  1S2  N.  Y.  MI(.  Co..  243  Fed.  853. 

Supp.  704:  Feiris  t,  Burroiri,  34  Hud  104;  I.4Tohe  t.  ActlOD  far  IMnr.— BooaR  t.  BoMn,  lU  Mik.  6U, 

BrMher,  37  Hun  385;  Mortimer  v.  Chsmber^  83  Hun  184  N.  Y.  Supp.  274. 

835, 17  N.  Y.  %i.w  ""<*■■  Tm  Knile  v.  Msralsnd.  81  Hun  TmpsM-— H^  ».  Venn.  18  App.  Dir.  MS.  Vt  V. 

420,  :!l  N.  V.  H'lpp.  5:  AmeHcui  Ink  Co.  <.  lUcael  Sack  Y.  Supn.  33:  Aduu  t.  Selinni.  137  App.  Dir.  ZSOi 

Co..  141  N.  Y.  Bupp.  540;  Lehnuier  v.  Giintld.  S  J.  A  123  N.  Y.  Supp.  41. 

£,  100;  Cliamburac  v.  Cacoey,  3  awveny  378.  BepleTlll.— SooDuiniUo  r.  Puiuelli.  210  N.  Y.  SSO, 

AetHm  on  contrMt— Hull  r.  HuU.  225  N.  Y.  343;  revg.  167  App.  Div.  428,  142  N.  Y.  Supj>.  382;  Bem- 

Teciie  V.  HydrHLiliii  CiUHt.  Co.,  23  App.  Div.  393,  48  N.  Iwrner  v.  Hutnuyd.  50  App.  Dir.  316.  63  N.  Y.  Supp. 

Y.  Biiiip.  ■ii-'K  f.itlle  v.  New  Yoik.  WTB.  *  B.  R.  R.  Co_  978;  Cooper  v.  ffipp,  62  App.  Div.  260,  66  N.  Y.  Sopp. 

27  App.  Div.  'U».  ,^7  N.Y,  Supp.  445;  Kinam  v.  Bremer-  379:GleuDn  v.  Buili.  106  App.  Dir.  BS6,  163  N.Y.  Supp. 

nosn.  M  Aril    Div    "'=8.  91  S.  Y.  Supp.  76;  D'Auw  v,  84;  Peuaer  v.  M««h.  167  Ami.  Div.  604.  153  N,  Y.  Bivp. 

Dmin-    47  An,..  Hi.     51.  62  N.  Y.  Supp.  3M;  BmMi  v.  331;  MuibkU  v.  Friend.  35  Mi>r.  101,  71  N'.  Y.  Supp. 

Rove.  49  App.  i»v     .i2,  64  N.  Y.  Supp.  582;  Kemcood  231,  nffd,,  66  App.  Div.  624.  73  N.Y.  Supp.  1140;  Ho^v 

V.  Pon-i.  W  Apr    Iin    237,  S3  N.  Y.  Supp.  723;  CMridy  v.  Broom,   148  S.  Y.  Supp.  288:  Elov«or  AutonutiB 

r   Amolil.  100  App,  lliv.  412,  91  N.  Y.  Supp.  570;  N«-  8i«aiil  Co.  v.  Bok.  160  N.  Y.  Supp.  13. 

UohbI  Ilutn  A  Mfrji  ('3.  V.  MicCorrqick,  124  App.  Div.  AcUon  fur  rent.— Bonel  v.  Lawtoo,  90  N.  Y.  293. 

Be^  ,^77,  IDS  N.  Y.  .'^i.pp.  286:  Stev«uun  v.  Devina.  158  Thomu  Hou«Uin  Elec.  Co.  v.  Dunst  L.  I.  Co.,  144  N. 

App.  Div.  616.  M3  S.^Supp.  Bia;SuA  V.  RhodeB_84  Y.  34;  Ludlow  v,  McCarthy.  5  App,  Div.  517,  38  N.  Y. 

M\^r,.  13,  118  Ni  Y.  Supp,  1%;  Cuucgic  Truit  Co,  v,  Supp,  1075:  Powell  v,  Unde  Co,,  «  App,  Div.  388,  84  N, 

Ki,.i1er,  8fl  MiM.  -104,  1^  N.  Y.  Supp,  240;  BeoeKh  v.  Y,  Supp.  163;  Ronulne  v.  Brentar.  6  Misc.  531.  27  N. 

BencKb,  lOB  Miee,  sai.  173  N.  Y.  Supp.  629:  Badlnm  v.  Y.  Supp.  138:  Faber  v,  PWIHpe.  36  Miec,  723,  56  N,  Yi 

SprincBteeD.  41  Hun  160:  Delaney  v.  Miller.  78  Hun  18.  Supp,   1028. 

2S  nTv,  Supp.  1069.  AS>lB*t  ueenl<n.~-nk»d  v.  Kue,  130  N,  Y.  514, 

"BditlH  at  the  commeDMrnentorUiCMlloa.''—  revs.  53  Hun  235.  6  N,  Y.  Snap.  663;  Waakj  v.  O'Biiea. 

Canty  TTBatch.  157  App.  Div,  679,  143  N,  Y,  Supp,  35  App.  Div.  306.  46  N.  Y.  Sinn.  344:  Foley  v.  Sebai^ 

786;GroI[v,Fliedliiie.  17  MIm.  353,39  N.  Y.  Supp.  1064;  man.  68  App.  Div.  25a  68  N.  Y:  Bupp,  7T1;  Lebteutet*. 

Mwov.  Daridce, 44 nun342:JDbiiCbunb Co.  V.Clarke,  Bchaao.  49MiK.  96,  96  N,  Y.  Bupp.  716, 

77  Hun  460.  28  N,  ¥.  Supp.  870;  Friede  v.  Wmeonihan-  Mortcace  fOrcelMnn.~>Carvei  v.  Warner,  61  App, 

nar,  67  N.  Y.  Supp.  831:  Rice  v.  O'Connor,  10  Abb,  Pr.  Div,  47,  64  N.  Y.  Bupp.  747;  Hat.  v.  MetropoUtan  Hoa- 

362;  Hndenheinwr  v.  Wilson.  31  Birb.  636.  pital.  SO  App.  Div.  145,  80  N.  Y,  Supp.  562;  Simon  r, 

Clunelolaliic    aDenUaiu    ax     CMidlcrcUliH, —  Necf,  160  App.  Div.  46,  144  N.  Y.  Buw.  7S3:  Miniu  v, 

Acer  V.  HotehkiM,  97  N.  Y,  396:  Firm  Nat,  Bimk  v.  BUI-  Couley.  58  Hun  372,  376.  12  N.  Y.  ftipp.  132; 

tery,  4  App,  Div,  421,  38  N.  Y.  Bum.  860;  MiCres  v.  Meduole'i      Uon.— Lawiwu»      *.      CowncMional 

Hopper,  35  App,  Div.  672,  66  N.  Y.  Supp.'  136;  Fiatt  A  Church.  164  >J.  Y.  115;  Uvalde  Anbalt  Pavus  Co.  v. 

Wlutney  Co.  v.  American  Pneumalic  Co.,  60  App.  Div.  Montin  Coatractinx  Co.,  130  App,  Div.  498.  104  N.  Y. 

369,  S3  N.  Y.  Supp.  1082;  Cable  Flai  Millg  v.  Earty,  72  Bupp.  1118;  BemMoheS  v.  Rbetb,  34  Miac  688,  70  N.  Y. 

App.  Div.  213,  76  N.  Y.  Supp.  191:  Loew  v.  Mclnemey.  Supp.   389. 

159  App.  Dir.  613.  144  N.  Y.  Supp,  648:  Wiae  v.  Who,  UheL— Udovithky  v.  BaefaeS  (1931),  196  App.  Div. 

159  App.  Div.  576,  144  N.  Y.  Supp.  649.  860.  187  N.  Y.  Supp,  474, 

Joint  oMIfatlaii   acalut   Indlrtdul   onc^Wln-  Slander.— Sb^an  v.  nene,  70  Hon  13,  33  N.  Y. 

decker  V.  Mutual  Ufe  Ins,  Co,,  12  App,  Div,  73,  43  N,  Y.  Supp.    119. 

Supp.  368;  Roldan  v,  Poweir  14  Misc,  480.  35  N.  Y,  Bupp.  Klv,— VilJan  of  OiarlotU  v,  Keou,  307  N,  Y,  348; 

697;  Mailer  ol  MiUer.  23  Mieo.  611,  52  N.  Y.  Supp,  1023.  Kelly  v.  Struth.  164  App.  Div.  70S,  150  N.  Y.  Supp.  391. 

Wbea  nii«ty  csnnot  interpoH  becauae  of  action  eiiiting  MlaerilanMnu    »etl<nu — Folsy    v.    Soharman,V  3> 

in  favor  ot  principal,     EttUnger  v.  National  Surety  Co,,  Miac,  631.  61  N,  Y,  Supp,  989;  PeuderiMt  t,  Greanfiekl. 

231  N,  Y.  467.  40  Run  494. 

l^irt, — Carpenter  v.  Manhstisn  life  Ins.  Co..  93  N.  ^ilHeleaer   ot  coanttrdklni.— Hirsch    v.    Mayor, 

Y.  662;  Lanka  v.  Hum.  316  N.  Y.  654:  Haupt  v.  Adami.  4  A[q>'  Div.  72,  33  N.  Y.  Supp.  633;  Browne  v.  Emi^ 

36  App,  Div.  6S0.  60  N.  Y.  Supp,  495:  O'Brien  v.  Dwyer,  Typeaeltin*  Mach.  Co.,  44  App.  Div.  698, 81  N.  Y.  Supp. 

76  App,  Div.  518,  78  N,  Y,  Suu),  600;  Luitdine  v,  Cal-  136:  Moaee  v,  Mosea,  170  App,  Div,  311,  165  N.  Y.  Bupp. 

laahan,  82  App,  Div.  631,  81  N.  Y.  Supp,  1052:  Adami  1066;  Stem  v,  Newman.  17  Mloc.  687.  40  N.  Y,  Supp. 

V.  Schwarti,  137  App,  Div.  230.  133  U.  Y.  Supp.  41;  643:  But  v.  Davis  Sewina  Mach.  Co,,  66  Hun  72,  77.  f» 

Kelly  V.  Webirter,  143  App,  Div,  737,  128  N,  Y,  Supp,  68;  N,  Y,  Supp.  731. 

Ter  Knile  v,  Marslaod,  SI  Hun  430,  31  N,  Y,  Supp,  6;  Pacta     not     coDilHallM;     canBtvdalm.— HoweU 

MeQuean  v.  New.  86  Hun  371.  33  N.  Y.  Bupp.  366;  Tui-  v.  Dimock,  16  App.  Div.  10^44  N,  Y,  Bupp.  271;  Duv 

ner  v,  Fulcher,  165  N.  Y.  Supp.  282.  eault  v.  Bonhour,  120  App.  Div.  188,  104  W.   Y.  Supp. 

Aaaault.— Dcattan  v.  Weeka.  67  App.   Div.  410,  73  1099:  Riddle  v.  Bank  of  Moatinl,  145  App.  Div.  3tff, 

N.  Y.  Supp.  MlTPnaaer  v.  Carrol!.  33  Miac.  438,  88  N,  130  N.  Y.  Supp,  15:  Baum  v.  Spoibon,  148  App.  Div. 

Y.  Supp.  542.  637,  131  N.  Y.  Supp.  267;  Moaei  v.  Mow*.  170  App.  Div. 

ConTCTrioD.— Morria  v.  WindKr  TniM  Co.,  313  N.  211.  166  N.  Y,  Supp.  1066;  Kneuper  Specialty  Co.  v. 

Y,  27:  Empire  Feed  Co.  v.  Chatham  Nat.  Bank.  30  App.  Kneuper,  171  Aim.  Div.  665,  157  N.  Y.  Supp.  396;  El- 

Div.  47G,  62  N.  Y.  Supp.  387;  Bavace  v.  Qty  ot  BufliUo.  dridse  v.  Crow.  7  Miac,  150.  27  N,  Y.  Supp,  362;  Stem 

60  App.  Div.  136,  63  N.  Y.  Supp.  941;  Numan  v.  Wolf,  v.  Newman.  17  Mieo.  567,  40  N.  Y.  Supp.  J48;  Gauae  v. 

73  App,  Div,  38.  76  N.    Y.   Supp.    371:    Mclctyre  v,  CommoQwealth  Tniat  Co.,  44  Miac,  47,  89  N.  Y.  Supp, 

amathera,  lis  App.  Div,  776,  103  N.Y.  Supp.  873;  Barber  723;  HaberlB-Cryalal  Sprioa  Brewina  Co.  v.  Haodrahaoi. 

V.  Ellinfwood,  137  App.  Div.  704.  122  N.  Y.  Supp.  369;  100  Miac.  163.  166  N.  Y.  Supp.  261;  Hutchinaou  v.  City 

Nucent  V,  Rowland  (1617),  178  App.  Div,  454.  166  N,  Y.  ol  RochceWr,  93  Hun  393.  36  N.  Y,  Supp.  766. 

§  267.  Rules  respecting  the  allowance  of  counterclaims. 

The  couBtercIaim,  speci&ed  in  subdivision  second  of  the  last  eectjon,  i8  subject  to  the 
fotlowing  rules: 

1.  If  the  action  is  founded  upon  a  contract  which  has  been  assigned  by  the  party  thereto, 
oUier  than  a  negotiable  prmnissory  note  or  bill  of  exchange,  a  demand  existing  against 
the  party  thereto  or  an  assignee  of  the  contract  at  the  time  of  the  asmgnment  thereof,  and 
belonging  to  the  defendant,  in  good  faith,  before  notice  of  the  assignment,  must  be  allowed 
as  a  counterclaim  to  the  amount  of  the  plaintiff's  demand,  if  it  might  have  been  so  allowed 
against  the  party,  or  the  assignee,  while  the  contract  belonged  to  him. 

2.  If  the  action  is  upon  a  n^otiable  promissory  note  or  bill  of  exchange  which  has  be^i 
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aasigned  to  the  plfuntiff  after  it  became  due,  a  demand  existing  against  a  person  who  as> 
fflgned  or  transferred  it  after  it  became  due  must  be  allowed  as  a  counterclaim  to  the 
amount  of  the  plaintiff 's  demand,  if  it  might  have  been  so  allowed  against  the  assignor  while 
the  note  or  bill  belonged  to  him. 

3.  If  the  plaintiff  is  a  trustee  for  another,  or  if  the  action  is  in  the  name  of  a  plaintiff  who 
has  no  actual  interest  in  the  contract  upon  which  it  is  founded,  a  demand  against  the 
plaintiff  shall  not  be  allowed  as  a  coimterclaim;  but  so  much  of  a  demand  existing  ag&inst 
the  person  whom  he  represents,  or  for  whose  benefit  the  action  is  brought,  as  will  satisfy 
the  plaintiff's  demand,  must  be  allowed  as  a  counterclaim,  if  it  might  have  been  so  allowed 
in  an  action  brought  by  the  person  beneficially  interested. 

DiriTStloii.— Code  dr.  prjc.,   \  502.  u  am.  by  L.  38  Hun  581;  Eder  v.  QUderaleeve.  85  Hun  41.  32  N.  Y* 

1877.  eh.  416,  without  change;  ong'nally  revised  from  Supp.  1056,  affd..  155  N.  Y.  672;  Van  Valen  v.  Lapham* 

B.  S..  pt.  3.  ch.  6,  tit.  2.  S|  7-10.  5  Duer  689. 

■ffbet  of  asslnuiienf.   In  cenerml,. — Beckwith  v.        Action  upon  firoiiilBsorj  note  or  bill  of  czehancc. — 

Unioa  Bank.  9  N.  Y.  211;  Taylor  v.  Mayor,  etc..  82  N.  Y.  Bmghamton  Truat  Ck>.  v.  Clark,  32  App.  Div.  151.  52 

10:  Rielanda  ▼.  La  Tourette.  119  N.  Y.  54.  revg.  53  Hun  N.  Y.  Supp.  941;  Hunter  v.  Fiaa.  92  App.  Div.  164.  86 

636;  Newton  v.  Lee,  130  N.  Y.  332.  revg.  69  Hun  90,  23  N.  Y.  Supp.  1121;  Csemey  v.  Haas,  144  App.  Div.  430, 

Y.  N.  Supp.  536;  American  Guild  v.  Damon.  186  N.  Y.  437,  129  N.  Y.  Supp.  537;  Roldan  y.  Power.  14  Miso. 

360.  revg.  107  App.  Div.  140.  94  N.  Y.  Supp.  985;  Cen-  480,  35  N.  Y.  Supp.  697;  Tiemey  v.  Peerless  Shoe  Co.. 

tral  Trust  Co.  v.  Weeks.  15  App.  Div.  598.  601.  44  N.  Y.  33  Misc.  803.  68  N.  Y.  Supp.  392;  Woods  v.  Siser  (1918), 

8iq>p.  828;  Lawrence  v.  Congregational  Church,  164  N.  102  Misc.  453.  169  N.  Y.  Supp.  86. 
Y.  115;  Setbert  v.  Dunn.  216  N.  Y.  237;  Bien  v.  Freund,         Notice  of  assignment,  effect. — Faulkner  v.  Swart, 

26  App.  Div.  202.  49  N.  Y.  Supp.  971;  Stem  v.  Newman,  55  Hun  261.  8  N.  Y.  Supp.  239;  Central  Trust  Co.  v. 

17  Miac.  567.  40  N.  Y.  Supp.  648;  Bamberger  v.  Oshin-  Weeks,  15  App.  Div.  598,  44  N.  Y.  Supp.  828. 
iky.  21  Miac.  716.  48  N.  Y.  Supp.  139;  Dananberg  v.        Action  by  mis  tee.— United  States  Trust  Co.  v.  Han- 

Beinheimer.  24  Misc.  712,  53  N.  Y.  Supp.  794;  D'Amelio  ton.  139  N.  Y.  531;  Hanlon  v.  Metropolitan  Life  Ins. 

V.  Abraham.  54  Misc.  386,  390.  105  N.  Y.  Supp.  1019.  Co..  9  Miac.  70.  29  N.  Y.  Supp.  65;  WiUover  v.  First  Nat. 

affd..  123  App.  Div.  925,  108  N.  Y.  Supp.  1128;  Rind-  Bank,   40   Hun    184. 

ikopf  v.  Zimmer.  84  Miac.  32,  145  N.  Y.  Supp.  984;  Ben-        Action  by  receiyer. — Lawrence  v.  Nelson.  21  N.  Y. 

nstt  V.  Bates.  26  Hun  364;  Brown  v.  Coleman.  55  Hun  158;  Davis  v.  Hover,  58  N.  Y.  473;  Munger  v.  Albany 

501.  8  N.  Y.  Supp.  808;  Delaney  v.  Miller.  78  Hun  18.  City  Bank.  85  N.  Y.  580;  Newcomb  v.  Alvy.  96  N.  Y. 

26  N.  Y.  Supp.  1059;  New  Amsterdam  Sav.  Bank  v.  306;  Behr  v.  Menendec.  8  Misc.  84.  28  N.  Y.  Supp.  523; 

Tarrter.  4  Abb.  N.  C.  215;  Sherwood  v.   Fincke  Co.  Hall  v.  Holland  House.  9  Misc.  245,  30  N.  Y.  Supp.  263; 

(1921),  196  App.  Div.  97,  187  N.  Y.  Supp.  755.  Seymour  v.  Dunham.  24  Hun  93;  Pendergaat  v.  Oreen- 

Gencrai  Me%nment  for  creditors.— Fera  v.  Wick-  field.  40  Hun  496;  Fera  v.  Wickham,  61  Hun  343.  15  N. 

ham.  135  N.  Y.  223;  Matter  of  Hatch,  155  N.  Y.  401.  Y.  Supp.  802;  Davis  v.  Knipp,  92  Hun  297,  36  N.  Y. 

Biistenee  at  time  Of  assifiynent. — Myers  v.  Davis.  Supp.  705;  Clark  v.  Brockway,  3  Keyes  13;  Osgood  v. 

22  N.  Y.  489;  Cummings  v.  Morris.  25  N.  Y.  625;  Martin  Keyes.   4   Keyes   70. 

V.  Kunsmiller,  37  N.  Y.  396;  Hamilton  v.  Pisa,  6  App.         GnardlAnSt  executors  and  adminlstiators. — Jordan 

Div.  5B8,  39  N.  Y.  Supp.  773;  Raymond  v.  Hogan.  10  v.  Nat.  Shoe  ft  L.Bank,  74  N.  Y.  467;  Thompson  v.  Whit- 

App.  Div.  189.  41  N.  Y.  Supp.  971,  affd..  159  N.  Y.  548;  manh,  100  N.  Y.  35;  Blood  v.  Kane,  130  N.  Y.  514; 

Central  Trust  Co.  v.  Weeks,  15  App.  Div.  598,  44  N.  Y.  Gallagher  v.  Stevenson  Brewing  Co.,  13  Misc.  40.  34  N.« 

Supp.  828;  Wyokoff  v.  Wiliiams.  136  App.  Div.  495,  121  Y.  Supp.  94;  Lawyers'  Surety  Co.  v.  Reinach,  23  Misc. 

N.  Y.  Supp.  199;  Siebert  v.  Dunn.  157  App.  Div.  387,  142  242.  51  N.  Y.  Supp.  162;  Starke  v.  Meyers.  24  Miac.  577. 

N.  Y.  Supp.  258;  Norton  v.  McCarthy.  10  Misc.  222,  30  53  N.  Y.  Supp.  650;  Coakley  v.  Mahar,  36  Hun  157;  Mc- 

N.  Y.  Supp.  1057;  Blaut  v.  Borehardt,  12  Misc.  197,  33  Cormick  v.  Sullivan.  71  Hun  333,  24  N.  Y.  Supp.  1117. 
N.  Y.  Supp.  273;  Bamberger  v.  Oshinsky,  21  Misc.  716,         Action  by  factor.— McLaohlin  v.  Brett.  105  N.  Y. 

48  N.  Y.  Supp.  139;  Seibert  v.  Dunn.  70  Miac.  422,  426,  391;  Tannabaum  ▼.  Manellus.  22  N.  Y.  Supp.  928. 
126  N.  Y.  Supp.  974;  Luoaa  v.  E.  Stroudsberg  GUss  Co., 

§  268.  Counterclaim  when  defendant  is  sued  in  a  representative  capacity. 

In  an  action  against  an  executor  or  an  administrator  or  other  person  sued  in  a  represen- 
tative capacity,  tlie  defendant  may  set  forth  as  a  counterclaim  a  demand  belonging  to 
the  decedent,  or  other  person  whom  he  represents,  where  the  person  so,  represented  would 
have  been  entitled  to  set  forth  the  same  in  an  action  against  him. 

Dcttfmtkni.— Code  civ.  proo..  (  505.  without  change;  v.  O'Brien,  25  App.  Div.  206,  49  N.  Y.  Supp.  344;  Fort 

orudoaUy  revised  from  R.  8..  pt.  3.  ch.  6.  tit.  2.  §  25.  Miller  Pulp  A  Paper  Co.  v.  Bratt,  119  App.  Div.  685,  104 

■cferaMO. — See  C.  P.  A.,  §  267,  and  eases  cited  there-  N.  Y.  Supp.  350;  Thornton  v.  Moore.  26  Misc.  120,  56 

under.  N.  Y.  Supp.  1100.  affd.,  41  App.  Div.  017,  58  N.  Y.  Supp. 

■ueator. — ^Wetmore  v.  Porter,  92  N.  Y.  76;  Weeks  1150. 

§  269.  Counterclaim  when  plaintiff  is  an  executor  or  administrator. 

In  an  action  brought  by  an  executor  or  administrator  in  his  representative  capacity, 
a  demand  against  the  decedent,  belonging  at  the  time  of  his  death  to  the  defendant,  may 
be  set  forth  by  the  defendant  as  a  counterclaim  as  if  the  action  had  been  brought  by  the 
decedent  in  his  lifetime;  and  if  a  balance  is  foimd  to  be  due  to  the  defendant,  jud^nent 
must  be  rendered  therefor  against  the  plaintiff  in  his  representative  capacity.  Execution 
can  be  issued  upon  such  a  judgment  only  in  a  case  where  it  could  be  issued  upon  a  judgment 
in  an  action  against  the  executor  or  administrator. 

Derlvmtloii. — Code  civ.  proc..  $  506.  without  change;  When  not  allowed. — Jay  v.  Kirkpatrick.  26  Misc. 

oncnally  revised  from  R.  S..  pt.  3.  ch.  6,  tit.  2.  ($  23,  24.  550.  57  N.  Y.  Supp.  476;  Foley  v.  Scharman.  58  App.  Div. 

■cTeraMe. — Leave  to  issue  execution  against  ezecu-  250. 68  N.  Y.  Supp.  771;  Wakemaa  v.  Everett,  41  Hun  278. 

tor,  etc..  decedent  estate  I..  $  151.  Demand  most  be  due  mt  decedent's  demth. — Pat- 

AvpHention. — Qrlus  v.  Renault  Selling  Branch.  179  terson  v.  Patterson,  59  N.  Y.  574;  Jordan  v.  Nat.  Shoe 

App.  Div.  846.  167  N.  Y.  Supp.  355.  A  Leather  Bank.  74  N.  Y.  467;  Fletcher  v.  McGinniss, 

Wliien  allowed. — Moore  v.  Wedhama,  26  N.  Y.  Supp.  168  App.  Div.  225.  153  N.  Y.  Supp.  581:  Jaeger  v.  Bowery 

766;  Thornton  v.  Moore.  26  Misc.  120.  56  N.  Y.  Supp.  Bank.  8  Misc.  150,29  N.  Y.  Supp.  303;  Peyman  v.  Bowery 

1100,  affd.,  41  App.  Div.  617.  58  N.  Y.  Supp.  1150.  Bank.  14  App.  Div.  432.  43  if.  Y.  Supp.  826. 

§  270.  When  defendant  to  demand  affirmatiye  judgment. 
Where  the  defendant  deems  himself  entitled  to  an  affirmative  judgment  by  reason  of  a 
iounterclaim  interposed  by  him,  he  must  demand  the  judgment  in  his  answer. 

U7 
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Derlvmtton.— Code  civ.  proc..  (  609,  as  am.  by  L.  App.  Dtr.  100. 131  N.  Y.  Supix.  10*8;  Slant  ▼.  Borohaidft 

1877.   ch.  416.     The  words  "acainst  the  plainUff**^  are  12  Miso.  197.  33  N.  Y.  Supp.  273;  Rindakopf  v.  ZimnMr. 

omitted  in  view  of  the  extension  of  counterclaim  to  in-  84  Misc.  32,  145  N.  Y.  ^ipp.  984;  Read  v.  Deoker,  5 

olude  those  afifecting  other  defendants  and  new  parties.  Hun  646,  affd.,  67  N.  Y.  182:  Dewey  v.  Hoac  15  Baxb. 

See  next  section.  365;  Shute  v.  Hamilton,  3  Daly  462. 

Eefereace. — Judgment  on  counterclaim.  C.   P.  A.,  Iiiiilteble   raantarelaliD. — ^Freneh   Over-Seaa   Cor- 

I  477.  poration  v.  Five  Ck>ntinent8  Corporation,  190  App.  Div. 

AppUeatton.— Rando  v.   National  Park   Bank,   137  733.  180  N.  Y.  Supp.  874. 

^  271.  New  parties  set  up  in  counterclaim. 

Where  a  defendant  sets  up  any  counterclaim  which  raises  questions  between  himself 
and  the  plaintiff  along  with  any  other  persons,  he  shall  set  forth  the  names  of  all  the  persons 
who,  if  such  counterclaim  ^ere  to  be  enforced  by  cross-action,  would  be  defendants  to 
such  cross-action.  Where  any  such  person  is  not  a  party  to  the  action  he  shall  be  summoned 
to  appear  by  being  served  with  a  copy  of  the  answer.  A  person  not  a  party  to  the  action 
who  is  so  ser\^ed  with  an  answer  becomes  a  defendant  in  the  action  as  if  he  had  been 
served  with  the  summons.  Any  such  person  named  in  an  answer  as  a  party  to  a  counter- 
claim may  reply  thereto  within  the  time  within  which  a  defendant  might  serve  an  answer 
to  a  complaint,  or  he  may  serve  a  notice  of  appearance  on  the  party  interposing  the  counter- 
claim. 

Derivatloil. — New.     See  English  practice,  order  21,  rr.  11-14,  and  New  Jersay  practioe  (1912),  §  12. 

REPLY 

§  272.  Contents  of  reply. 

Where  the  answer  contains  a  counterclaun,  the  plaintiff  may  reply  to  the  counterclaim. 
The  reply  must  contain  a  general  or  specific  denial  of  each  material  allegation  of  the 
counterclaim  controverted  by  the  plaintiff,  or  of  any  knowledge  or  information  thereof 
sufficient  to  form  a  belief;  and  it  may  set  forth  new  matter  not  inconsistent  with  the  com- 
plaint constituting  a  defense  to  the  counterclaim.  A  reply  may  contain  two  or  more  dis- 
tinct avoidances  of  the  same  defense  or  coimterclaim.  (Am.  by  L.  1921,  ch.  372,  in  effect 
Oct.  1,  1921.) 

D^Tfttioii. — Code  eiv.  proe.,  (  514,  amended  to  con-  Van  Tanell  ▼.  Manhattan  Electrioal  Supply  Co..  88^ 

form  to  general  provision  relating  to  contents  of  pleadings.  Misc.  126,  144  N.  Y.  Supp.  793. 

(S  241,  ante.)    Next  to  last  sentence  is  code  civ.  proc..  Insafflcleiicy. — Sullivan  v.  Traders*   Ins.   Co.,    lOf^ 

^  517,  first  clause.  N.  Y.  219;  Childs  v.  Childs,  150  App.  Div.  656.  135  N. 

I  514,  as  am.  hjr  L.  1877.  oh.  516,  L.  1904,  eh.  500.  L.  Y.  Supp.  972;  Mitnacht  v.  Hawthorne.  31  Misc.  378.  6« 

1905,  oh.  431;  oiipnally  revised  from  code  of  proo.,  |  153,  N.  Y.  Supp.  493;  Dambmann  v.  Sdiulting,  4  Hun  60; 

in  part.  $  517,  as  am.  by  L.  1877,  ch.  416.    The  amend-  Walboum  v.  Hincrton.  86  Hun  63.  33  N.  Y.  Supp.  117; 

ment  of  1921  made  to  conform  to  civil  practice  rules,  Halbo  v.  Adams,  155  N.  Y.  Supp.  995. 

106-111.  Wh«n  neeeMMT*— WesterveTt  v.  Aekley.  62  N.  T. 

Befenoccs.— Motion  to  strike  out  reply  for  insuffi-  505;  Von  Sachs  v.  Krets.  10  Hun  95.  affd..  72  N.  Y.  548;. 

ciency,  rules  of  civil  practice,  111;  sham  or  frivolous  Leslie  v.  Leslie.  11  Abb.  N.  S.  311. 

reply.  Id.,  104.    Allegation  not  denied,  when  deemed  When  not  neeenarr.— Hatsel  v.  Hoffman  House, 

true,  C.  P.  A.,  §  243.  2  App.  Div.  120,  37  N.  ~     ~                                      "" 


Lpp.  Div.  120.  37  N.  Y.  Supp.  598;  McCrea  t.  Hopper.. 
App.  Div.  572.  55  N.  Y.  Suop.  136;  Pratt  A  Whitney 
.  V.  Am.  Pneumatic  Tool  Co.,  50  App.  Div.  369,  0^ 


Application.— ^reeter  v.  Cloud,  171  App.  Div.  572,  35 

157  N.  Y.  Supp.  698;  Hume  v.  Woodruff  (1921),  197  Co. 

App.  Div.  510,  189  N.  Y.  Supp.  382.  N.  Y.  Supp.  1062;  Desring  v.  City  of  New  York,  51  Appw 

Wben  nnneeessarj. — Whitney  v.  Considine  Investing  Div.  402  64  N.  Y.  Supp.  606'JFarrelt  v.  Ambeiv,  8  Miao. 

Co.,    104   Misc.   688.     .  220.  28  N.  Y.  Supp.  564;  McKinstry  ▼.  Smith,  16  Miso. 

Contents.-— New    matter.      Frank    Brewing    Co.    v.  351.  38  N.  Y.  Supp.  93;  Lafond  v.  Lassere.  26  Miso.  77. 

Hemmersen.  22  App.  Div.  475. 48  N.  Y.  Supp.  30;  Dumar  56  N.  Y.  Supp.  459;  Avery  v.  N.  Y.  C.  A;  H.  R.  R.  R.  Co., 

V.  Witherbee.  Sherman  A  Co..  88  App.  Div.  181,  84  N.  Y.  6  N.  Y.  Supp.  547;  Favilla  v.  Moretti.  13  N.  Y.  Supp.  707. 

Supp.  669;  Streeter  v.  Cloud.  171  App.  Div.  572.  157  N.  Slleet.---Sheridan  v.  Tucker.  138  App.  Div.  436.  122 

Y.  Supp.  698;  Wilder  v.  New  York  Bank  Note  Co..  15  N.  Y.  Supp.  800:  Smith  v.  Hall.  67  N.  Y.  48;  FarreU  v. 

Misc.  459.  37  N.  Y.  Supp.  203.  Amberg,  8  Misc.  220, 28  N.  Y.  Supp.  564,  affd..  151 N.  Y. 


Amending   eomplaiht.— Windecker    v.    Mut.    Life  670;  Dessar  v.  Ounther,  98  Miso.  319,  162  N.  Y.  Supp. 

Assn..  12  App.  Div.  73.  43  N.  Y.  Supp.  358;  Young  v.  794;  John  Church  Co.  v.  Clarke,  77  Hun  467.  28  N.  Y. 

Dreeser,  137  App.  Div.  313.  122  N.  Y.  Supp.  29;  Goossen  Supp.  870:  De  Valle  v.  Navam.  21  Abb.  N.  C.  136;. 

V.  Goossen,  11  Misc.  86,  33  N.  Y.  Supp.  1045;  Eidlits  v.  Ayers  v.  OTarrell.  10  Boew.  143. 

Rothschild,  87  Hun  243,  33  N.  Y.  Supp.  1047.  Faflare  to  reply.  efliBCt.-~8tev6ns  v.  Orton.  18  Misc. 

Suffldeney.^Gearon  v.  Sacks.  21  App.  Div.  5,  47  N.  538,  43  N.  Y.  Supp.  792;  Anglo  A  London-Paris  National 


Y. Supp.  204 ;0l8env. Singer  Mfg. Co.,  151  App.  Div.  516,  Bank  v.  Jacobson  Co.  (1921).  196  App.  Div.  51.  187  N. 

135  N.  Y.  Supp.  872;  WilUams  v.  WUliams.  14  Miso.  79.  Y.  Supp.  508. 

35  N.  Y.  Supp.  263;  Wilder  v.  New  York  Bank  Note  Beply  to  connterclalm  for  rent^^Baitsel  v.  Rhine- 

Go..  15  Misc.  459.  37  N.  Y.  Supp.  203;  Lloyd  v.  Ballen-  lander,  179  App.  Div.  735.  167  N.  Y.  41. 

tine.  20  Misc.  141,  45  N.  Y.  Supp.  809;  Smith  v.  Metro-  Wben    reply    not    Tacated.— Smith    v.    Snowber 

l^litan  Life  Ins.  Co..  79  Misc.  550,  140  N.  Y.  Supp.  327;  (1921).   198  App.  Div.   820,  191  N.  Y.  Supp.  248. 

§  273.  Service  of  reply. 

A  copy  of  the  reply  shall  be  served  on  the  attorney  for  the  defendant  within  twenty  days 
after  service  of  a  copy  of  the  answer. 

D^vatlon. — Adapted  from  last  sentence  of  code  Eefermieet. — Relief  after  time  has  expired  for  serv- 
civ.  proc..  §  520;  onginally  revised  from  code  of  proc.,  ice  of  pleading.  C.  P.  A..  |  96;  extension  of  time  to  serve- 
§  156,  in  part.  pleading.  Id. ;  rules  of  civil  practice.  87.  88. 

§  274.  Compelling  reply. 

Where  an  answer  contains  new  matter  constituting  a  defense  by  way  of  avoidance,  the 
court,  in  its  discretion,  on  the  defendant's  application,  may  direct  the  plaintiff  to  reply  to 
the  new  matter.  In  that  case  the  reply  and  the  proceedings  upon  failure  to  reply  are  sub- 
ject to  the  same  rules  as  in  the  case  of  a  counterclaim. 

lis 


art.  27 


PLEADINGS 


§S  276,  276 


Dcrivfttloo. — Code  dv.  proe.,  |  616,  Terbatim;  orisin- 
*-'  leviwd  from  code  of  proe.,^!  1S3,  last  paracrsph. 

T  App. 


•^ 


-Twamley  ▼.  MoKannelU  137  App.  Div. 
574,  122  N.  Y.  Supp.  237. 

**AfoMuiee.** — Pbrter  ▼.  American  Tobaooo  Co., 
140  Ai»>.  Div.  871.  125  N.  Y.  Supp.  710;  Fracuer  ▼.  Fie- 
eheU  141  App.  Div.  800.  126  N.  Y.  Supp.  478. 

DaTeiidaat  alone  cmn  aoply.— Metcoy  Clay  Works 
▼.  Naoditon,  84  App.  Div.  477. 82  N.  Y.  Sopp.  079;  Ster- 
fiaCY.  Metropolitan  Life  Ins.  Co..  6  St.  Rep.  06. 

■•tiMi  does  not  OMimto  os  sw»— Polstein  ▼.  Gen- 
eralAeetdent  Fire  A  Life  Assur.  Co.,  00  Misc.  3.  152  N. 
Y.  8aiq;>.  006. 

Wken  ioi|nlioil.~New  York  Life  Ins.  Co.  v.  Aitkin. 
125  N.  Y.  660.  672:  Whiffle  v.  Brown  Brotliers  Co..  225 
N.  Y.  237,  253:  WoUT  v.  Fulton  Bac  A  Cotton  Mills.  185 
App.  Div.  436, 173  N.  Y.  Supp.  75;  Coffey  v.  Roehe.  104 
ApD.  Div.  447. 185  N.  Y.  Supp.  371;  Hartford  Nat.  Bank 
T.  Beineeke.  15  App.  Dit.  474. 44  N.  Y.  Supp.  286;  Zwner 
V.  Mutual  Reeerre  Fund  Assn.,  51  App.  Div.  607.  64  N. 
Y.  Supp.  63;  Toplits  v.  Garrigues,  71  App.  Div.  37,  75 
N.  Y.  Supp.  678;  Hallenborg  v.  Greene.  87  App.  Div. 
250.  84  N.  Y.  Supp.  810;  Seatoo  v.  Garrison,  116  App. 
Div.  301,  101  N.  YT  Supp.  526;  Richards  v.  Greason,  128 
K  Div.  320.  112  N.  Y.  Supp.  675;  Twamley  v.  MoKen- 


Wesiein  v.  Trow  Dirsctory.  P.  A  B.  Co..  152  App.  Div. 
705,  137  N.  Y.  Supp.  556:  Vanta  v.  Massaebusetto  Bond- 
iac  A  Ins.  Co^  158  App.  Div.  502,  143  N.  Y.  Supp.  705; 
Dittenlaas  V.  Horslev,  171  App.  Div.  507. 157  N.  Y.  Supp. 
683;  Gilbert  v.  Meofaanics  A  Metals  Nat.  Bank,  172  App. 
Div.  25.  157  N.  Y.  Supp.  053:  Uneoln  Trust  Co.  v.  Mo- 
VIekar.  68  Miae.  132.  Ua  N.  Y.  Supp.  723 :  Smith  v.  Metro- 
politan Life  Ins.  Co..  70  Misc.  550.  140  N.  Y.  Supp.  327; 


Writtinc  v.  N.  Y.  A  Long  Isbmd  Tkaotion  Co.,  01  Misc. 
231.  163  N.  Y.  Supp.  1(^1:  Barker  v.  O'Grady.  08  Misc. 
43,  162  N.  Y.  Supp.  262;  Joyce  v.  Eastman  Kodak  Co., 
00  Mise.  361;  163  N.  Y.  Supp.  623:  Steinwav  v.  Steinway, 
68  Run  430.  22  N.  Y.  Supp.  045;  Meroantite  Nat.  Bank 
V.  Com  Ezohange  Bank.  73  Hun  78,  25  N.  Y.  Supp. 
1068;  Oauehois  v.  Proctor.  70  Hun  388.  20  N.  Y.  Supp. 
770;  Cavana«h  v.  Oceanic  S.  S.  Co..  0  N.  Y.  Supp.  108; 
Patemo  Bros..  Inc..  v.  Faraee.  146  N.  Y.  Supp.  1072; 
HubbeU  v.  Foirfer,  1  Abb.  N.  S.  1;  Williams  v.  Kilpai- 
rick,  21  Abb.  N.  C.  61;  PoiUon  v.  Lawrence.  43  N.  Y. 
Super.  Ct.  385. 

Wbon  not  reqolred. — Masters  v.  De  Zavalla.  48 
App.  Div.  260.  62  N.  Y.  Supp.  701;  Burr  v.  Union  Surety 
A  Guar.  Co..  86  App.  Div.  645,  83  N.  Y.  Supp.  756:  City 
Equity  Co.  v.  Bodhine,  141  App.  Div.  007.  126  N.  Y. 
Supp.  430;  Johnson  v.  Andrews.  34  Misc.  80,  68  N.  Y. 
Supp.  764;  Scofidd  v.  Demorest.  55  Hun  254.  7  N.  Y. 
Supp.  832;  Avery  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  6  N.  Y. 
Supp.  547.  affd.,  117  N.  Y.  660;  N.  Y.,  L.  E.  d;  W.  R.  R. 
Co.  V.  Robinson,  12  N.  Y.  Supp.  208,  25  Abb.  N.  C. 
116. 

Yolantary  reply  to  detaiM  of  avoidance. — Davis 
Confectionery  Co.  v.  Rochester  G.  Ins.  Co.,  141  App.  Div. 
000,  126  N.  Y.  Supp.  723. 

SofBelency  of  roply. — Dahlstrom  v.  Gemunder,  108 
N.  Y.  440,  453,  levg.  133  App.  Div.  60,  117  N.  Y.  Supp. 
576;  Steinway  v.  Steinway,  74  Hun  423,  26  N.  Y.  Supp. 
657;  Winchester  v.  Browne.  15  N.  Y.  Supp.  51,  26  Abb. 
N.  C.  387. 

BvMAiee  In  support.— Sullivan  v.  Traders'  Ins.  Co.. 
160  N.  Y.  213.  revK.  45  App.  Div.  631.  61  N.  Y.  Supp. 
1140. 

■ffeetortellare  to  torve  roply. — Bisohoff  v.  Paekard, 
144  App.  Div.  406.  120  N.  Y.  Supp.  238;  Humboldt  Ex- 

g oration  Co.  v.  Fritsch.  150  App.  Div.  00.  134  N.  Y. 
ipp.  747. 

Appeal. — Porter  v.  American  Tobaoco  Co..  140  App. 
Div.  871,  125  N.  Y.  Supp.  710;  linaee  v.  Frankfort  Gen. 
Ins.  Co..  162  App.  Div.  £b2,  147  N.  Y.  Supp.  606. 


Huliatlon* — Code  dv.  proe.,  §  510.  amended  so  that 
the  rule  of  liberal  construction  shall  apply  to  the  whole 
pleading;  orisinally  revised  from  code  of  prpb.,  |  150. 

"'^ — ^^ — . — As  to  sufficiency  of  allegations  in  com- 


CONSTRUCTION  OF  PLEADINGS 

§  276.  Construction  of  pleadings. 

Pleadings  must  be  liberally  construed  with  a  view  to  substantial  justice  between  the 
parties. 

806.  revd..  51  App.  Div.  605.  64  N.  Y.  Supp.  238;  Crin* 
nian  v.  Kannth  ft  Co.,  20  Mise.  523.  61  N.  Y.  Supp.  076 
affd..  48  App.  Div.  633.  63  N.  Y.  Supp.  1106;  Dennison 
V.  Mu«rave,  20  Misc.  627.  61  N.  Y.  Supp.  188;  Plass  v. 
WeU.  30  Misc.  777. 81  N.  Y.  Supp.  200;  l9cully  v.  WoU.  56 
Misc.  468.  472.  107  N.  Y.  Supp,  181;  Bemey  v.  Drexd. 
88  Hun  34:  Smith  v.  Leo.  02  Hun  242.  36  N.  Y.  Supp. 
040;  Woodbury  v.  Sackrider.  2  Abb.  Pr.  402;  Qould  v. 
Blaas.  10  Barb.  170;  Moores  v.  Lehman,  52  N.  Y.  Super. 
St.  288. 

Oonstmctloii  agBliial  pleader.— Sultan  of  Turkey 
V.  Tlryakian.  213  NTY.  420;  MetropoUtan  Printing  Ca 
V.  CNelU.  148  App.  Div.  885.  131  N.  Y  Supp.  1000; 
Peajfrie  v.  American  Sugar  Refining  Co..,  86  Misc.  78.  14S 
N.  Y.  Sui^.  160. 

Strict  eonstmetlon  In  action  for  penalties.— People 
V.  aark,  140  App.  Div.  150.  124  N.  Y.  Supp.  1023. 

BMeatlal  llMts  must  be  alleged. — ^Fairchild  v.  Leo. 
140  App.  Div.  31.  138  N.  Y.  Supp.  572. 

Facts  ImpUcd.— Acker,  Merrall  ft  Conditv.  Richards, 
63  App.  Div.  805.  71  H.  Y.  Supp.  020;  McCarthy  v. 
Heiselman,  140  App.  Div.  240. 125  N.  Y.  Supp.  13:  Crotty 
V.  Erie  Raiboad  Co.,  140  App.  Div.  262, 133  N.  Y.  Supp. 
606;  Peterson  v.  Eighmie,  161  N.  Y.  Supp.  1065. 

Matter  capable  of  different  meanliiKS.— Olcott  v. 
CkiroU.  30  nTy.  436;  Marie  v.  Garrison.  83  N.  Y.  14; 
Lorillard  v.  Oyde,  86  N.  Y.  384;  Weber  v.  Huerstel.  11 
Misc.  214.  32  N.  Y.  Supp.  1100;  Metsger  v.  Csrr,  70  Hun 
258.  20  N.  Y.  Supp.  410. 

Amblgaity.— Browne  v.  Empire  Type-Setting  Ma- 
ohine  Co.,  44  App.  Div.  508.  61  N.  Y.  Supp.  126;  Church 
V.  ButterfieM.  10  Misc.  265,  44  N.  Y.  Supp.  381:  Pfandler 
Process  F.  Co.  V.  McPherson.  20  St.  Ron.  473;  Patterson 
V.  Baker.  50  Barb.  432:  Meissner  v.  firennan.  21  Civ. 
Proe.  Rep.  36:  Bates  v.  Koeekrana,  23  How.  Pr.  08. 

Prayer  for  Jiidsiiient. — Gray  v.  Fuller,  17  App.  Div. 
20.  44  N.  Y.  Supp.  883;  Hughes  v.  Harlan,  37  App.  Div. 
528,  55  N.  Y.  Supp.  1106;  Lester  v.  SiUiere.  50  App.  Div. 
280,  68  N.  Y.  Supp.  748;  Williams  v.  Conners.  63  App. 
Div.  500.  66  N.  Y.  Supp.  11;  Freer  v.  Pugsley.  0  Mise. 
316.  30  N.  Y.  Supp.  140;  Prout  v.  Chisholm.  80  Hun  108, 
34  N.  Y.  Supp.  1066. 

Sobstaotlal  Jiutlce.--^eeny  v.  WiOi.  225  N.  Y.  374. 


plaints,  see  C.P.  A..  §§241,  256:  in  answer.  Id..  1241,  261. 
Ap^ticattan,— Youngs  v.  Kent.  46  N.  Y.  672;  Strong 
V.  SprouL  53  N.  Y.  407;  Neideeker  v.  Kohlberg.  81  N.  Y. 
206:  Mane  v.  Qarrisoo.  83  N.  Y.  14;  Cook  v.  Warren,  88 
N.  Y.  37;  Welmore  V.  Porter.  02  N.  Y.  76:  Clark  v.  twi- 
hvL  07  N.  Y.  370;  Lewis  v.  Barton.  106  N.  Y.  70:  Sanders 
vTSoatter.  126  N.  Y.  103;  Re6d  v.  McConn^  133  N. 
Y.  425;  DalaeU  v.  Fahys  Watoh-Csse  Co,  138  N.  Y.  285; 
National  Cont.  Co.  v.  Hudson  River  Water-Power  Co.. 
170  N.  Y.  430.  ravg.  67  App.  Div.  620,  73  N.  Y.  Supp. 
1142;  Troy  Automobile  Exchange  v.  Home  Ins.  Co.,  221 
N.  Y.  58:  Califomia  Packing  Corporation  v.  Kelly  Stor- 
age ft  Distributing  Co.,  228  N.  Y.  40;  Undsay  v. 
Gager,  11  App.  Div.  03,  42  N.  Y.  Supp.  851;  Jacquelin 
V.  Morning  Joorval  Assn.,  30  App.  Div.  515, 518, 57  N.  Y. 
Supp.  200;  Boos  v.  Clevehmd  School  F.  Co..  45  App. 
Div.  508,  61  N.  Y.  Supp.  407;  Flss  v.  Van  Sehaick,  63 
App.  Div.  300.  71  N.  Y.  Supp.  588;  Albany  Belt,  ft  S. 
Co.  V.  Grell.  67  App.  Div.  81,  73  N.  Y.  Supp.  580;  Don- 
ovan V.  Main.  74  App.  Div.  44.  77  N.  VT  Supp.  220; 
Maeearone  v.  Hayes.  85  App.  Div.  41,  46,  82  N.  Y. 
Supp.  1005;  Oandee  v.  Baker.  131  Div.  App.  641,  116 
N.  Y.  Supp.  55:  Catterson  v.  Brooklyn  Heights  R.  R. 
Co..  132  App.  IMv.  300,  116  N.  Y.  Supp.  760;  Graham 
V.  Graham,  134  App.  Div.  777,  770,  110  N.  Y.  Supp. 
1013;  Met.  Printing  Co.  v.  O'Neill,  148  App.  Div.  «S5, 
131  N.  Y.  Supp.  1000;  PuUen  v.  Seaboard  TVading  Co., 
165  App.  Div.  117.  150  N.  Y.  Supp.  710;  SlabUunento 
MetaBurgieo  Ugure  v.  Joee^.  180  App.  Div.  173.  178 
N.  Y.  Supp.  241;  Queen  v.  Benesch,  101  App.  Div.  83, 
180  N.  Y.  Supp.  856;  Behnont  v.  aty  of  New  York, 
101  App.  Div/yiT.  182  N.  Y.  Supp.  178;  Harrity  v. 
Steers,  105  App.  Div.  11.  185  N.  YTSupp.  704;  Lain- 
fiesta  V.  Sturges,  107  Misc.  458,  176  N.  Y.  Supp.  577; 
Flihr  V.  Manhattan  R.  Co.,  0  Misc.  57.  20  N.  Y.  Supp.  1 ; 
Mblee  v.  Metcalf.  18  Misc.  186.  34  N.  Y.  Supp.  122; 
WsMMl  V.  Ovr.  16  Mise.  440.  88  N.  Y.  Supp.  600;  Trueb 
V.  Asbestos  Mfg.  Co..  16  Mise  482.  38  N.  Y.  Supp.  604; 
Gmen  v.  lYustees.  etc.,  20  Misc.  208,  60  N.  Y.  Supp. 

§  27A.  Construction  of  allegations  in  verified  pleadings. 

The  allegatioiis  or  denials  in  a  verified  pleading  must,  in  form,  be  stated  to  be  made  by 
lie  party  pleading.    Unless  they  are  therein  stated  to  be  made  upon  the  information  and 

lit 
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belief  of  the  party,  they  must  be  regarded  for  all  purposes,  mcluding  a  criminal  prosecution, 
ajs  having  been  made  upon  the  knowledge  of  the  person  yerif3ring  the  pleading.  An  allega- 
tion that  the  party  has  not  sufficient  knowledge  or  information  to  form  a  belief  with  re- 
spect to  a  matter,  must,  for  the  same  purposes,  be  regarded  as  an  allegation  that  the  person 
verifying  the  pleading  has  not  such  knowledge  or  information. 

BeilTtttion.— Code  dv.  proc.,  1 524,  verbatim.  Co..  110  N.  Y.  150;  Powera  ▼.  Rome,  etc.,  R.  Co.,  8  Hun 

BF  agent.— Beyer  t.  Wilaon,  46  Hun  397.  285:  Wood  ▼.  Raydure,  39  Hon  144;  Ptatt  Mfg.  Ca  ▼. 

SF  attorney.— American    Audit   Co.    ▼.    Industrial  Jordan  Iron  A  C  Co.,  39  Hun  544;  Robert  Oere  Bank 

Federation,  84  App.  Div.  304,  82  N.  Y.  Supp.  642;  Pardi  ▼.  Inman,  51  Hun  97,  5  N.  Y.  Supp.  457;  Swinburne  ▼. 

T,  Conde,  26  Misc.  202.  55  N.  Y.  Supp.  1004.  HodcweU.  58  How.  Pr.  312. 

Information  and  better.— Bennett  v.  Leeds  M(g. 

OBJECTIONS  TO  PLEADINGS 

§  277.  Demurrer  abolished ;  objections  to  pleadings,  how  taken.   ' 

The  demurrer  is  abolished.  An  objectioQ  to  a  pleading  in  point  of  law  may  be  taken 
by  motion  for  judgment  as  the  rules  provide.  (Am.  by  L.  1921,  ch.  372,  in  effect  Oct.  1, 
1921.) 


l^erlvatlon. — New.      Supersedes    code     elv.     proo..  New  Jersey  praotioe  are  as  follows:  The  dilatory  pl<>». 

|§  493,  494.    Demurrer  has  been  abolished  in  England  and  pleas  in  abatement  nuiv  be  taken,  under  the  ivoposed 

and  New  Jersey  and  its  abolition  in  tiiis  state  is  reeom-  section,  by  answer  or  reply,  as  well  as  b^r  motion.    In 

mended  by  the  New  York  State  Bar  AssoeiatiotI  and  the  New  Jersey  they  may  be  taken  by  motion  only.     Aa 

New  York  Count;^  Lawyers  Assodation.  points  of  law  taken  by  the  pleadings  nuiy  be  ^&tpoabd  of 

In  substance,  this  is  the  New  Jersey  provision.     See  Before  trial,  under  a  subsequent  section,  nothing  is  gained 

New  Jersey  supreme  court  rules  (1912,  amended  ih  1913),  by  requirini^  a  separate  motion.    Furthermore,  the  New 

which  read,  in  part,  as  follows:  Jersey  practice  authorises  the  issues  on  such  pleas,  nrfiere 

"Anv  pleading  may  be  struck  out  on  motion  on  the  the  objection  does  not  appear  on  the  face  of  the  objee- 

grouna  uiat  it  discloses  no  cause  of  action,  defense  te  tionable  pleading,  to  be  tried  out  on  affidavits.     The 

oounterclaim,  req>eetively.     .     .     In  lieu  of  a  motion  advisability  of  this  method  is  not  apparent, 

to  strike  out,  the  same  objection  and  any  point  of  law  The  form  of  the  motion  to  present  objeetions  is  left  to 

(other  than  a  question  of  pleadings  or jM-actioe)  may  be  rules.     Uniform  relief  upon  diq^osing  of  objections  to 

raised  in  the  answering  sheadings."     (Rule  26,  in  part.)  pleadings  cannot  well  be  stated  in  the  statute.    For  in- 

"Objeotions  to  pleadings  other  than  those  provided  stance,  the  objection  Uiat  there  is  a  defeet  or  misjoinffar 

for  in  rule  26,  above,  shaO  be  made  by  motion. '    (Ride  of  parties  will  not  be  a  ground  for  dismissing  a  c<»i4>laini. 

S7»  in  pari.)  The  reference  to  certain  objeoUons  wnioh  may  be 

"Pleas  to  the  jurisdiction  and  pleas  in  abatement  are  taken  by  motion  only,  as  the  rules  provide,  is  intended 

abolished.    In  lieu  thereof,  objections  shall  be  made  by  to  indude  objections  on  the  grouna  that  a  pleading  is 

motion.    The  evidence  neoessary  to  determine  the  ques-  indefinite  and  uncertain,  and  similar  objections, 

tion  may  be 'taken  by  depositions,  or  as  the  court  may  The  amendment  of  1921    made  to  conform  to  etvil 

direct."     (Rule  28.)  practice  rules,  106-111. 

The  distinctions  between  the  proposed  section  and  the 

§  278.  Certain  objections ;  when  waived. 

An  objection  on  either  of  the  following  grounds,  appearing  on  the  face  of  a  pleading,  is 
waived  unless  taken  by  motion: 

1.  As  to  the  complaint:  (a)  that  the  court  has  not  jurisdiction  of  the  person  of  the  defend- 
ant in  cases  where  jurisdiction  may  be  acquired  by  his  consent;  {b)  that  the  plaintiff  has 
not  l^al  capacity  to  sue;  (c)  that  another  action  is  pending  between  the  same  parties  for 
the  same  cause;  (d)  that  there  is  a  misjoinder  of  parties  plaintiff;  (e)  that  there  is  a  defect 
of  parties,  plaintiff  or  defendant;  (f)  that  causes  of  action  have  been  improperly  united. 

2.  As  to  a  counterclaim:  (a)  that  the  defendant  has  not  legal  capacity  to  recover 
upon  the  same;  (b)  that  another  action  is  pending  between  the  same  parties  for  the 
same  cause;  (c)  that  the  counterclaim  is  not  one  which  may  be  properly  interposed  in 
the  action.    (Am.  by  L.  1921,  ch,  372,  in  effect  Oct.  1,  1921.) 

DerlTfttioil.— Code  civ.  proo.,  §§  488,  495,   498,  499.  another  action  is  pending,  there  is  no  good  reason  why  a 

The  right  to  object  to  a  pleading  in  some  manner,  on  the  plaintiff  should  not  notify  the  defendimt  that  he  intends 

grounds  stated  in  §§  483,  495,  exists    without  express  to  make  a  like  objection  to  a  oounterclaim.    |  488,  as  am. 

provision  therefor  but  in  any  event  is  preserved  by  the  by  L.  1877,  eh.  416;  orijpinally  revised  from  mxle  of  proc., 

proposed  section  at  the  beginning  of  this  article.    After  -  }  144,  subd.  5  new  in  code  civ.  proc.    §  495,  as  am.  by 

abolishing  demurrer  the  remaining  essential  is  that  the  L.  1877,  ch.  416;  new  in  code  civ.  proc,  but  see  code  of 

dilatory  pleas  and  pleas  in  abatement  be  deemed  waived  proc,  (  153.    i  498,  as  am.  by  L.  1877,  ch.  416;  original]^ 

unless  Claimed  before  trial.     This  section  accomplishes  revised  from,  code  of  proc,    §  147.    }  499,  oiiginaUy  re- 

this.    However,  it  extends  the  waiver  to  the  objections  vised  from  code  of  proc,  §  148. 

to  a  oounterclaim  set  forth  in  fi  495,  subds.  2, 3, 4.    Those  The  amendment  of  1921    made  to  conform  to  civil 

objections  were  not  fonnerly  waived  by  failure  to  demur,  practice  rules,  106-111. 

If  a  defendant  is  required  to  notify  plaintiff  before  trial  Jurisdiction  of  the  person. — ^Gardner  v.  Condon, 

at    he  intends  to  rely,  for  instanoe,  on  a  claim  that  (1921),  117  Misc.  97,  190  N.  Y.  Supp.  756.  | 

§  279.  Certain  objections  not  waived. 

An  objection  as  to  the  jurisdiction  of  the  court,  except  as  otherwise  provided  in  the  pre- 
ceding section,  and  the  objection  that  a  complsdnt,  or  a  statement  therein  of  a  separate 
cause  of  action,  or  a  counterclaim,  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  or  that  a  defense  is  insufficient  in  law  upon  the  face  thereof,  are  not  waived  by 
failure  to  raise  the  same  before  trial. 

DeiiT»tf«il. — New.     Supersedes  code  civ.  proc.  |  488,  subds.  2,  8.  (§  495,  499. 


art  27  PLEADINGS  §S  280-284 

§  280.  Objections;  how  stated. 

An  objection  to  a  pleading  must  be  distinctly  specified  in  the  notice  of  motion.  An 
objection  under  the  last  section  but  one  must  point  out  specifically  the  particular  defect 
relied  upon,  except  as  otherwise  provided  in  this  section.  An  objection  to  a  complaint, 
or  to  a  separate  statement  therein  of  a  cause  of  action,  or  to  a.  counterclaim,  that  it 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action,  or  that  the  court  has  not 
juriadictkm  of  the  subject  of  the  action  or  counterclaim,  or  that  the  court  has  not  ju- 
risdiction of  the  person  of  the  defendant,  or  that  another  action  is  pending  between  the 
same  parties  for  the  same  cause,  or  an  objection  to  a  defense  that  it  is  insufficient  in 
law  upon  the  face  thereof,  may  be  so  stated  without  further  particulars.  (Am.  by  L. 
1921,  ch.  372,  in  effect  Oct.  1,  1921.) 

Dirirstloo. — New.     Adapted  from  code  dv.  proc,     part;  seoond  sentence  new  in  code  civ.  proc.,  {  496  new 
U  490,  496.     §490,  aa  am.  by  L.  1S77,  ch.   416;   first     m  code  dv.  proc;  but  see  code  of  proc..  f  153. 
sentence  ori^nally  revised  from  code  of  proc.,   1 145,  in        The  amendment  of  1921   made  to  conform  to  civil 

practice  rules.   106-111. 

§  281.  Motion  as  to  part;  pleading  as  to  remainder. 

A  party  may  make  a  motion  directed  to  a  specified  cause  of  action,  counterclaim  or 
defense  and  plead  to  a  separate  cause  of  action,  counterclaim  or  defense,  contained  in 
the  same  pleading.    (Am.  by  L.  1921,  ch.  372,  in  efifect  Oct.  1,  1921.) 

DttlfAtiOB. — A  substitute  for  code  dv.  proc.,  (492;         The  amendment  of  1921   made  to  conform  to  dvil 
oiifinally  revised  from  code  of  proc.,  $  145,  m  part,  and     practice  rules,  106-111. 
(151. 

§  282.  Ejffect  of  serving  answer  or  reply  pending  a  motion. 

The  service  of  an  answer  or  reply  to  a  pleading,  or  to  a  separate  cause  of  action,  counter- 
claim or  defense,  to  which  a  motion  has  been  addressed,  shall  be  deemed  an  abandonment 
of  the  motion.  This  section,  however,  shall  not  be  deemed  to  authorize  the  service  of  such 
ansvrer  or  reply  after  the  time  therefor  expires  and  before  the  determination  of  the  motion, 
without  an  order  therefor. 

Derivatton. — ^New. 

§  283.  Pleading  after  disposition  of  motion. 

If  objections  to  a  pleading,  presented  by  motion,  be  not  sustained,  the  moving  party  may 
serve  an  answer  or  reply,  or  an  amended  answer  or  reply  where  he  has  pleaded  to  a  separate 
cause  of  action,  counterclaim  or  defense  not  affected  by  the  motion^  as  a  matter  of  right, 
after  the  decision  of  the  motion  and  before  the  expiration  of  ten  days  after  service  of 
notice  of  the  entry  of  the  order  deciding  the  motion,  unless  the  court  shall  be  of  the  opinion, 
to  be  stated  in  the  order,  that  the  objections  are  frivolous.  Upon  the  decision  of;  a  point 
of  law,  at  trial  of  special  term  or  in  the  appellate  division  or  court  of  appeals,  the  court, 
in  its  discretion,  also  may  allow  the  party  in  fault  to  plead  anew  or  amend,  upon  such 
terms  as  ar^  just. 

DcriTmtloii. — New.    S«e  code  dv.  proc..  I  497.  am.  Amendmeai. — Coler  v.  Ijamb,  24  App.  Div.  623,  48 

by  L.  1877,  ch.  416;  originally  revised  from  code  of  proc.,  N.  Y.  Supp.  223;  Woodworth  v.  Brooklyn  Elev.  R.  R. 

1 172.  Co.,  29  App.  Div.  1,  51  N.  Y.  Supp.  323;  Myeia  v.  Led- 

rfead  OTW.— Whiting'  v.  Mayor.  37  N.  Y.  600;  Mo-  erer,  119  App.  Div.  332.  104  N.  Y.  Supp.  236;  Crowley 

Cargo  V.  Jergens,  206  N.  Y.  363:  Hull  v.  HuU.  225  N.  Y.  v.  La  Brake.  147  App.  Div.  389,   132  NT  Y.  Supp.  155; 


Ida,  132  M.  Y.  Bupp.  d04:  iJrotty  v.  Jiine  Kaiiroad  Uo.,  170  App.  Div.  512.  150  N.  Y.  Hupp.  468;  Uox  v.  Bates' 
149  App.  Div.  262.  133  N.  Y.  Supp.  696;  Keepers  v.  27  Miec.  816,  57  N.  Y.  Supp.  816;  German  Savmgs  Bank 
Hartl^  Co.,  150  App.  Div.  252,  134  N.  Y.  Supp.  896;     v.  Dunn.  75  Misc.  251.  135  N.  Y.  Supp.  56;  O'Connor  v. 


Jianiey  v;o.>  tou  app.  i^iv.  ;m>;2,  ijm  rt.  x.  eupp.  bvo;  v.  Lmnn.  70  misc.  zdi.  isd  in.  y.  supp.  oo;  u  uonnor  v. 

Hamilton  Trust  Co.  v.  Schevlin.  156  App.  Div.  307.  141  Christopher.  90  Misc.  77,  152  N.  Y.  Supp.  955;  Fielden 

N.  Y.  Bupp.  232;  White  v.  Jackson,  39  Misc.  218,  79  N.  v.  Carelli.  26  How.  Pr.  173.  16  Abb.  289;  Snow  v.  Fourth 

Y.  Supp.  393;  Hayes  v.  Kedsie.  11  Hun  577;  Thatcher  Nat.  Bank,  7  Rob.  479. 
V.  Caaoee,  3  Keyes  157. 

§  884.  Disposition  of  points  of  law. 

(Repealed  by  L.  1921,  ch.  372,  in  effect  Oct.  1,  1921,  to  conform  to  rules  of  civil 
practice,  106-111.) 
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ARTICLE  28 
Interpleader 


Sec.  285.  Action  of  interpleader. 

286.  Procedure  in  action  of  interpleader. 

287.  Interpleader  in  pending  action. 


§  286.  Action  of  interpleader. 

When  any  sum  of  money  shall  be  due  and  payable  imder  or  on  account  of  a  contract  and 
the  whole,  or  any  part  thereof  exceedmg  fifty  dollars  in  amount,  shall  be  clauned  or  de- 
manded by  adverse  claimants,  the  debtor  may  bring  suit  in  any  court  having  jurisdiction 
thereof  and  of  the  parties  demanding  judgment  of  interpleader  and  and  that  the  debtor  be 
permitted  to  pay  the  amount  of  the  debt  into  court  and  that  such  debtor  upon  such  payment 
into  court  be  discharged  from  any  further  liability  to  any  of  the  parties  to  the  action. 

DerlYatlon.— Code  dv.  proe.,  I  820a,  as  added  by  Appllcfttloii,— Brown  v.  Arbogast,  etc.,  Co.,  162  App. 

L.  1908,  ch.  285,  first  sentence,  without  change  of  sub-  Div.  d03,  U7  N.  Y.  Supp.  908;  U.  S.  Mortgage  A  Trust 

etance.  Co.  v.  Vemulye  A  Power,    72    Misc.    375.  130  N.  Y. 

Construction. — Rosenberg  v.  Viane,  Inc.,  109  Misc.  Supp.   303. 
215,    179   N.   Y.   Supp.   447. 

§  286.  Procedure  in  action  of  interpleader. 

When  service  of  the  summons  and  complaint  shall  have  been  made  upon  all  the  claimants 
In  an  action  of  interpleader  based  on  a  contract  under  or  on  account  of  which  a  sum  of  money 
shall  be  due  and  payable,  where  the  whole  or  any  part  thereof  exceeds  fifty  dollars  in  amount, 
the  plaintiff  may  make  application,  by  petition  or  upon  affidavits  for  an  order  permit- 
tmg  and  directing  the  plaintiff  to  pay  the  amount  of  the  debt  into  court  and  that  the  plain- 
tiff upon  the  payment  into  court  of  the  amoimt  of  the  debt  as  required  by  the  order  be  dis- 
charged from  any  further  liability  to  any  of  the  defendants  in  such  action,  and  the  court, 
upon  satisfactory  proof  by  affidavit  or  otherwise  as  the  court  may  require  of  the  facts 
alleged  in  the  complaint  and  that  the  whole  or  part  of  the  debt  is  claimed  adversely  by 
the  defendants  without  any  collusion  on  the  part  of  the  plaintiff  and  that  the  amount 
thereof  is  not  in  dispute,  may  make  such  an  order  upon  such  terms  as  to  costs  and  dis- 
bursements payable  out  of  the  money  so  adversely  claimed  as  to  the  court  may  seem  just; 
and  upon  the  payment  into  court  of  the  amount  of  such  debt  and  complying  with  the 
terms  of  such  onier,  the  plaintiff  shall  stand  discharged  from  any  further  liability  to 
any  of  the  defendants  in  said  action  on  account  of  such  debt  and  contract.  Notice  of 
such  application,  together  with  copies  of  the  papers  upon  which  the  same  is.  made,  shall 
be  personally  served  on  each  of  the  defendants  at  least  five  and  not  more  than  fifteen 
days  before  the  return  day  thereof. 

DerlTatlOB.~Code  dr.  proc..  §  820a,  ts  added  by  L.        PMtles    defendant.— Edison    Electric    Uluminstinc 

1908.  ch.  285,  except  first  sentence,  without  change  of  Co.  v.  Frick  Co.,  146  App.  Div.  605, 131  N.  Y.  Supp.  125. 
substance.  Proof. — ^Western    Commercial    Trarellers'    Assn.    y. 

CompUlnt.— Pouch  v.  Prudential  Ins.  Co.,  204  N.  Y.  Langeheineken,  139  App.  Div.  592,  124  N.  Y.  Supp.  182. 
281;  Sulsberger  v.  Seklir,  153  App.  Div.  749.  138  N.  Y.        Dbpute  M  to  amoont  InvolYed.— Empire  Eiigineer- 

Supp.  091.  ing  Corp.  v.  Mack,  217  N.  Y.  85;  Supreme  Lodge  luiightar 

Serrlee  of  nonresidents    by  publication.— U  anna  ALadies  of  Honor  v.  Stapf.  160  N.  Y.  Supp.  1051. 
V.  Stadman.  230  N.  Y.  326. 

§  287.  Interpleader  in  pending  action. 

A  defendant  against  whom  an  action  to  recover  upon  a  contract  or  an  action  of  eject- 
ment or  an  action  to  recover  a  chattel  is  pending  at  any  time  before  answer  upon  proof  by 
affidavit  that  a  person  not  a  party  to  the  action  makes  a  demand  against  him  for  the  same 
debt  or  property  ^thout  collusion  with  him  may  apply  to  the  court  upon- notice  to  that 
person  and  the  adverse  party  for  an  order  to  substitute  that  person  in  his  place  and  to  dis- 
charge him  from  liability  to  either,  on  his  paying  into  court  the  amount  of  the  debt  or  deliv- 
exiog  the  possession  of  the  property  or  its  value  to  such  person  as  the  court  directs;  or, 
upon  it  appearing  that  the  defendant  disputes  in  whole  or  in  part  the  liability  as  asserted 
against  him  by  different  claimants  or  that  he  has  some  interest  in  the  subject-matter  of  the 
controversy  which  he  desires  to  assert,  his  application  may  be  for  an  order  joining  the  other 
claimant  or  claimants  as  co-defendants  with  him  in  the  action.   The  court,  in  its  discretion, 
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may  make  such  order  upon  such  terms  as  to  cost  and  payments  into  court  of  the  amount  of 
the  debt  or  part  thereof  or  delivery  of  the  possession  of  the  property  or  its  value  or  part 
thereof  as  may  be  just,  and  thereupon  the  entire  controversy  may  be  determined  in  the 
action. 


DcHTsCI»B.--Code  oiv.  proe.,  §820,  as  am.  by  L. 
1877,  oh.  416.  L.  ISM,  ch.  246,  without  ohftium  of  sob- 
■taDoe;  originaily  reviaed  from  oode  of  proe.,  1 122,  laat 


■*— Brincioc  iiEk  liwjfliiiimj  partiM,  C.  P.  A., 
I  193;  interpleader  in  court  of  olaima,  Ct.  CI.  A.,  $  20; 
interajeadins  olaimanta  to  bank  depoeitB,  banking  1., 

Q»BatnMttiMi. — Hemmeridii  ▼.  Union  Dime  Sav.  In- 
Btitation.  144  App.  Div.  413,  419,  120  N.  Y.  Supp.  267; 
Roeeobers  ▼.  Visne,  Inc.,  100  Miac.  215,  179  N.  T.  Supp. 
447. 

iBfent  And  purpose. — Pouch  v.  Prudential  Ins.  Co.. 
204  N.  Y.  2S1. 

AppHcMtlon,-— Baltimore  dc  Ohio  R.  Co.  ▼.  Arthur, 
90  N.  Y.  234;  Rundle  v.  Goidon,  27  App.  Div.  452.  50 
N.  Y.  Supp.  353;  FoUett  Wool  Co.  v.  Albai^  T.  W.  Co., 
61  App.  Div.  296,  70  N.  Y.  Supp.  474;  Boekowita  v. 
Bodcowits.  124  App.  Dir.  849,  852.  109  N.  Y.  Supp.  490; 
BuUowa  V.  Provident  Life  k,  Truat  Co.,  125  App.  Div. 
545. 109  N.  Y.  Supp.  1058;  Beat  v.  New  York  Qty  Water 
Front  Co.,  158  App.  Div.  555,  143  N.  Y.  Supp.  814; 
Krucman  v.  Hanover  fire  Ina.  Co.,  45  Misc.  346,  90  N. 
Y.  Supp.  448;  U.  S.  Mort^^age  ft  Trust  Co.  v.  Vennilye 


Supreme  Council  C.  B.  L.,  6  App.  Div.  175.  39  N.  Y. 
Supp.  1010;  Stevenaon  v.  New  York  Life  Ina.  Co.,  10 
App.  Div.  233.41  N.  Y.  Supp.  964;  Wootworth  v.  Phcaniz 
Nlut.  life  Ina.  Co.,  25  App.  Div.  629.  49  N.  Y.  Supp. 
512;  American  Truat  ft  Sav.  Bank  v.  Thalheimer,  29 
Div.  170,  51  N.  Y.  Supp.  803;  Golden  v.  Met.  Life  Ina. 
Co.,  35  App.  Div.  569.  55  N.  Y.  Supp.  143;  Southwark 
Nat.  Bank  v.  Childa,  39  App.  Div.  660,  67  N.  Y.  Supp. 


789;  Post  V.  Emmett,  40  App.  Div.  477.  58  N.  Y.  Supp. 
Y.  Supp.  125;  Kreiaer  v.  City  of  New  York,  46  App. 


129;  Wella  v.  Nat.  City  Bank,  40  App.  Div.  496.  58 


ft^Power.  72  Miac.  375.  130.  N.  Y.  Supp.  303;  KaXx  v. 

.  Supp.  67 
York  Life  Ina.  Co..  56  Hun  92.  9  N.  Y.  Supp.  52;  New- 


Witt.  74  Miac  582,  134  N.  Y.  Sui 


I^tne  V.  New 


combe  v.  Ostrander,  107  Miac.  672,  177  N.  Y.  Supp.  391. 

Nstare  of  remedy.— Windecker  v.  Mtuual  Life  Ina. 
Co..  12  App.  IMv.  73.  43  N.  Y.  Supp.  358;  La  Femina  v. 
ArBBoe,  69  App.  Div.  285,  74  N.  Y.  Supp.  749;  Haaberg 
V.  Moeoa,  81  App.  Div.  199,  80  N.  Y.  Supp.  867;  Hetene 
V.  Com  Exch.  Bank,  96  App.  Div.  392.  89  N.  Y.  Supp. 
319;  N.  E.  Mut.  Life  Ina.  Co.  v.  OdeU.  50  Hun  279.  2  N. 
Y.  Supp.  878;  Drefua  v.  Caaey.  52  Hun  95.  5  N.  Y.  Supp. 
65;  Sehell  v.  Lowe.  75  Hun  43.  26  N.  Y.  Supp.  991:  Du 
Bob  ▼.  Union  Dime  Sav.  Inat..  89  Hun  382.  35  N.  Y. 
Supp.  307. 

Actton  beeomei  eqalteMe.— Clark  v.  Moaher.  107.. 
N.  Y.  118;  Oleaaon  v.  Buah.  166  App.  Div.  865.  152  N. 
Y.  Sura.  54;  Wella  v.  Com  Exch.  Bank,  43  Misc.  377, 
87  N.  Y.  Supp.  480;  Dinley  v.  MeCuIloush.  92  Hun  454, 
36  N.  Y.  Supp.  1007. 

AetloD  "upon  a  eontnci."— Walker  v.  City  of  New 
Yoric,  72  Miac.  97,  129  'N.  Y.  Supp.  1060. 

Dtepoted  dalms. — Morgan  v.  Sagamore  Develop- 
ment Co.,  193  App.  Div.  475.  184  N.  Y.  Supp.  311. 


AdTCfee  delnuiBto. — St.  John  v.  Union  Mutual 
Life  Ins.  Co..  132  App.  Div.  515,  117  N.  Y.  Supp.  1077. 

JoiiadletlOB  In  miBlEnipteT. — Brewera  ft  M.  Ina. 
Co.  V.  Davenport,  10  Hun  264. 

HOM   of  motteii. — ^Edelaon   v.   Epstein,   27   Miac. 


answer. — Sophian  v.  Fi- 
delity ft  Depoait'Cb..  184  App.  Div.  553. 

Ilettee.<~0'Connor  v.  Lock,  148  App.  Div.  765,  133 
N.  Y.  Supp.  320;  Vyne  v.  Moason,  92  Miac.  447,  156  N. 
Y.   Supp.   274. 

Sernee  of  noUee. — Roaenthal  v.  United  Trana- 
portation  Co.  (1921).  196  App.  Div.  540,  188  N.  Y. 
Supp.  154;  Devoy  v.  Nellea  (1921),  197  App.  Div.  628, 
189N.  Y.  Supp.  492. 

Floef  neeeweiT' — Pouch  v.  Prudential  Ina.  Co., 
204  N.  Y.  281;  Mitchell  v.  Catlin  ft  Powell  Co.,  71  Miac. 
450,  128  N.  Y.  Supp.  692:  Vyne  v.  Moason,  92  Miac. 
447,  156  N.  Y.  Supp.  274;  Singer  v.  New  York  Life  Ina. 
Co..  160  N.  Y.  Supp.  442. 

Order  discretionary. — Barry  v.  Mut.  Life  Ina.  Co.. 
53  N.  Y.  536. 

Interpleader  by  consent. — Jacoba  v.  Lieberman. 
51  App.  Div.  542,  64  N.  Y.  Supp.  953. 

Order  granted. — Crane  v.  McDonald.  118  N.  Y. 
618;  Baawtt  v.  Lealie,  123  N.  Y.  396;  McCormiok  v. 


Div.  16,  61  N.  Y.  Supp.  329:  Bacon  v.  American  Surety 
Co..  53  App.  Div.  150.  65  N.  Y.  Supp.  738;  Grell  v.  Gk>be 
ft  Rutgers  Fire  Ina.  Co..  55  App.  Div.  612, 67  N.  Y.  Supp. 
253;  Sullivan  v.  Crowe.  72  App.  Div.  5.  76  N.  Y.  Supp. 
96;  Van  Wagoner  v.  Buckley,  148  App.  Div.  806.  133 
N.  Y.  Supp.  509;  Natowiti  v.  Independent  Order  Ahawaa 
larael,  149  App.  Div.  607.  133  N.  Y.  Supp.  1065;  Oleaaon 
V.  Buah.  166  App.  Div.  865.  152  N.  Y.  Supp.  54;  Green- 
berger  v.  North  Side  Storage  Warehouae  Co..  170  App. 
Div.  887.  154  N.  Y.  Supp.  450;  Mahro  v.  Greenwich 
Sav.  Bank.  16  Miac.  537.  40  N.  Y.  Supp.  29:  Leimon  v. 
Met.  Life  Ina.  0>..  20  Miac.  403.  45  N.  Y.  Supp.  1033; 
Sohweiger  v.  German  Sav.  Bank.  27  Miac.  123.  57  N.  Y. 
Supp.  356;  Vandewater  v.  Mut.  Rea.  L.  Ins.  Co.,  44 
MuK.  316.  89  N.  Y.  Supp.  845;  Siegel  v.  Goldatone,  75 
Miac.  469.  133  N.  Y.  Supp.  453;  Bamea  v.  Mayor.  27 
Hun  236;  Mars  v.  Albany  Savings  Bank.  64  Hun  424, 
19  N.  Y.  Supp.  791;  a.  c,  69  Hun  398,  23  N.  Y.  Supp. 
658;  Wenatrom  Electric  C^>.  v.  Bloomer.  85  Hun  389. 
32  N.  Y.  Supp.  903;  Singer  v.  New  York  Life  Ina.  <^., 
160  N.  Y.  ^upp.  442. 

Interpleader  by  a  trust  company  granted.— Evans 
V.  Guaranty  Truat  Co.,  187  App.  Div.  30,  175  N.  Y. 
Supp.  118. 

Order  denied. — Reynolds  v.  iEtna  Life  Ina.  Co.,  6 
App.  Div.  254,  39  N.  Y.  Supp.  885;  Nat.  Union  Bank  v. 
Kleinwort,  15  App.  Div.  478,  44  N.  Y.  Supp.  469:  Burritt 
V.  Press  Pub.  Co..  19  App.  Div.  609.  40  N.  Y.  Supp. 
295;  s.  c.  25  App.  Div.  141.  49  N.  Y.  Supp.  201;  Bern- 
stein V.  Hamilton.  26  App.  Div.  206.  49  N.  Y.  Supp.  932; 
Montague  v.  Jewelers  a  Tradeamen's  Co..  41  App.  Div. 
530,  58  N.  Y.  Supp.  715;  Carroll  v.  Demareat,  42  App. 
Div.  155,  58  N.  Y.  Supp.  1028;  Jackson  v.  Knickerbocker 
Athletic  Club,  49  App.  Div.  107.  62  N.  Y.  Supp.  1109; 
McCreery  v.  Inge.  49  App.  Div.  133,  63  N.  Y.  Supp.  158; 
Lateer  v.  Prudential  Ina.  Co.,  64  App.  Div.  423,  72  N. 
Y.  Supp.  235:  Maaon  v.  Rice,  82  App.  Div.  315,  82  N.  Y. 
Supp.  541;  Pouch  v.  Prudential  Ina.  Co.,  146  App.  Div. 
612,  131  N.  Y.  Supp.  376;  O'Connor  v.  Lock,  148  App. 
Div.  765,  133  N.  Y.  Supp.  320;  Heymen  v.  Smadmack, 
6  Miac.  527.  27  N.  Y.  Supp.  141;  Master  v.  Boweiy  Sav. 
Bank.  31  Miac.  178. 63  N.  Y.  Supp.  964;  Cohen  v.  Cohen. 
35  Miac.  206,  71  N.  Y.  Supp.  481;  Dennison  v.  Snyder. 
98  Misc.  44.  162  N.  Y.  Supp.  271;  Baker  v.  Brown.  64 
Hun  627.  19  N.  Y.  Supp.  258:  Du  Bois  v.  Union  Dime 
Sav.  Inst..  89  Hun  382.  35  N.  Y.  Supp.  397;  Appelbaum 
v.  Rosenblumj  150  N.  Y.  Supp.  472;  United  Shoe  Re- 
pairing Machine  Co.  v.  Dochtermann  Storage  Ware- 
jouae  Co.,  186  App.  Div.  359.  174  N.  Y.  Supp.  284. 

Interpleader  or  parties  maldng  no  claim  denied.— 
Brown  Shoe  Co.  v.  Vandam  Warehouae  Co..  186  App. 
Div.  718.  175  N.  Y.  Supp.  68. 

Banking  law. — Steiner  v.  East  River  Sav.  Inst., 
60  AppTDiv.  232,  70  N.  Y.  Supp.  223;  McGuire  v.  Au- 
burn Sav.  Bank,  78  App.  Div.  22.  79  N.  Y.  Supp.  91; 
Cosgriff  V.  Hudson  City  Sav.  Inst.,  24  Misc.  4.  52  N.  Y. 
Supp.  189;  Master  v.  Bowery  Sav.  Bank.  31  Miac.  178. 
63  N.  H.  Supp.  964;  Gottachall  v.  German  Sav.  Bank. 
45  Miac.  27,  90  N.  Y.  Supp.  896. 
'  Nonresident*  substltuflon  of. — Bullowa  v.  Provi- 
dent life  ft  Truat  Co.,  125  App.  Div.  545,  109  N.  Y. 
Supp.   1058. 

iQjnnctlon  restraining  replevin. — ^Altman  ft  Co. 
V.  Comstock,  165  App.  Div.  160,  150  N.  Y.  Supp.  662. 


§  288  CIVIL  PRACTICE  ACT  art.  5» 


ARTICLE  29 
Testimony  by  deposition 

Sec.  288.  Testimony  by  depoeition  during  pendency  of  action,  and  before  trial. 

289.  Testimony  of  corporation  or  association ;  how  taken. 

290.  Notice  of  taking  testimony  by  deposition. 

291.  Motion  to  vacate  or  modify  the  notice. 

292.  Proceeding  b^  order  in  the  first  instance  in  lieu  of  notice. 

293.  Order  for  taking  testimony  by  deposition  before  trial  or  after  judgment. 

294.  General  provisions  relating  to  orders. 

295.  Testimony  by  deposition  before  action  is  commenced. 

296.  Production  of  books  and  iMipers. 

297.  Testimony  of  person  in  prison. 

298.  Testimony  to  be  taken  by  stipulation. 

299.  Compelling  attendance  of  witnesses. 

300.  Where  witness  may  be  compelled  to  attend. 

301.  Before  whom  testimony  may  be  taken. 

302.  Manner  of  taking  testimony. 

303.  When  testimony  oy  deposition  to  be  read  in  evidence. 

304.  Conditions  under  which  depoeition  may  be  read  in  evidence. 

305.  Effect  of  deposition. 

306.  Physical  examination. 

307.  Testimony  b^  deposition  to  be  used  on  motion. 
306.  Depositions  m  special  proceedings. 

309.  Letters  rogatory. 

§  288.  Testimony  by  deposition  during  pendency  of  action  and  before  trial. 

Any  party  to  an  action  in  a  court  of  record  may  cause  to  be  taken  by  deposition,  before 
trial,  his  own  testimony  or  that  of  an  adverse  party,  which  is  material  and  necessary  in  the 
prosecution  or  defense  of  the  action.  A  party  to  such  an  action  also  may  cause  to  be  so 
taken  the  testimony,  which  is  material  and  necessary,  of  the  original  owner  of  a  claim  which 
constitutes,  or  from  which  arose,  a  cause  of  action  acquired  by  the  adverse  party  by  grant, 
conveyance,  transfer,  assignment  or  endorsement  and  which  is  set  forth  in  his  pleading  as 
a  cause  of  action  or  counterclaim.  Any  party  to  such  an  action  also  may  cause  to  be  so 
taken  the  testimony  of  any  other  person,  which  is  material  and  necessary,  where  such  per- 
son is  about  to  depart  from  the  state,  or  is  without  the  state,  or  resides  at  a  greater  distance 
from  the  place  of  trial  than  one  hundred  miles,  or  is  so  sick  or  infirm  as  to  afford  reasonable 
grounds  of  belief  that  he  will  not  be  able  to  attend  the  trial,  or  other  special  circimistances 
render  it  proper  that  his  deposition  should  be  taken.    (Am.  by  L.  1920,  ch.  926.) 

DerlTatloil.~New.       Supersedes     code     civ.     proc.,  Underwood,  90  Hun  342.  35  N.  Y.  Supp.  693;  Matter  of 

J  870,  in  part,  f  871,  in  part,   §  872,  in  part,  §  887,   in  Weil,  25  App.  Div.  173,  49  N.  Y.  Supp.  133;  Matter  of 

part,  and  $  888.  subds.  1-5.  Anthony  &  Co.,  42  App.  Div.  66,  58  N.  Y.  Supp.  907; 

References.-^Rulefl  of  civil  practice,  120-137.  Matter  of  White,  44  App.  Div.  119,  60  N.  Y.  Supp.  702; 

History.— Akhurst  v.  National  Starch  Co.,  64  Misc.  Long  Island  Bottlers'   Union  v.  Bottling  Brewers,  65 

446,  119  N.  Y.  Supp.  561;  Lots  v.  Standard  Vulcanite  App.  Div.  469,  72  N.  Y.  Supp.  976;  Sohwan  v.  Robinson. 

Pan  Co.,  102  Misc.  68,  168  N.  Y.  Supp.  446.  129  App.  Div.  404,   113  N.  Y.  Supp.  995;  Matter  of 

Speelal  etrcumsteiices.— Hill  v.  Bloomingdale,  136  Singer,  40  Misc.  561.  82  N.  Y.  Supp.  870;  A.  K.  Hurst 

App.  Div.  651,  121  N.  Y.  Supp.  370;  Harburger  v.  West-  v.  National  Starch  Co.,  64  Misc.  445,  119  N.  Y.  Supp. 

Chester  Fire  Ins.  Co..  167  App.  Div.  1,  152  N.  Y.  Supp.  511:  Davidson  v.  City  of  New  York.  221  N.  Y.  487. 

272;  Barnet  v.  New  York  Cent.  A  H.  R.  R.  R.  Co.,  106  Manlcli»l  corporattons.— Uvalde  Asphalt  Pavins 

Misc.  198,  175  N.  Y.  Supp.  491.  Co.  v.  City  of  New  York,  149  App.  Div.  491,  184  N.  Y. 

PnrpoM  of  stotnte.— Koplin  v.  Hoe,  123  App.  Div.  Supp.  60;  Danridson  v.  City  of  New  York.  175  App.  Div. 

827,  108  N.  Y.  Supp.  602;  CahiU  v.  Kursheedt,  S)  Misc.  969.  161  N.  Y.  Supp.  1006. 


833,  61  N.  Y.  Supp.  1100;  Doll  v.  Smith,  43  Misc.  417.  Smrofale'S  eonri.  People  ex  rel.  Lewis  v.  Fowler. 
89  N.  Y.  Supp.  331,  revd.,  95  App.  Div.  632,  88  N.  Y.  229  N.  Y.  84;  People  ex  rel.  Lewis  v.  Fowler.  189  App. 
Supp.  1096;  Hay  v.  Zdger,  50  App.  Div.  462,  64  N.  Y.  Div.  335,  178  N.  Y.  Supp.  500;  Matter  of  Hodgman,  118 
Supp.  202;  Matter  of  Erie  Malleable  Iron  Co.,  90  Hun  Misc.  215.  184  N.  Y.  Supp.  185;Mattar  of  Girtesr,  193 
62,  35  N.  Y.  Supp.  597;  Continental  Securities  Co.  v.  App.  Div.  355.  184  N.  Y.  Supp.  39;  Matter  of  Levy 
Belmont,  147  App.  Div.  118,  131  N.  Y.  Supp.  (1921),  198  App.  Div.  773,  191  N.  Y.  Supp.  95. 
713.  Kimmlnatlon  of  proponent  of  will  before  trial  de- 
Application.— Matter  of  Tweedie  Trading  Co.,  105  nied.— Matter  of  Hodgman.  107  Misc.  70.  175  K.  Y. 
App.  Div.  426,  94  N.  Y.  Supp.  167;  McKenna  v.  Tully,  Supp.  608;  People  ez  rel.  Lewis  v.  Fowler,  107  Misc.  268, 
109  App.  Div.  598,  96  N.  Y.  Supp.  561;  Grant  v.  Greene  176  N.  Y.  Supp.  806. 

Consolidated  Copper  Co..  118  App.  Div.  853,  103  N.  Y.  Nonresidents.— Wallace  v.  Baoon,    143    App.   Dnr. 

Supp.  676;  Hallenborg  v.  Greene,  120  App.  Div.  813,  211.  128  N.Y.  Supp.  130;  Wolf  v.  Union  Waxed^Pareh- 

105  N.  Y.  Supp.  664;  Koplin  v.  Hoe.  123  App.  Div.  827,  ment  Paper  Co.,  148  App.  Div.  623.  133  N.  Y.  Supp. 

108  N.  Y.  Supp.  602;  Bradley  v.  Bradley,  137  App.  Div.  239;  Memig   Co.  v.  Umted  States   Fastener   Co..    194 

751.  122  N.  Y.  Supp.  626;  Methertsv.Goidschmi^  Bros.  App.  Div.  397,  185  N.  Y.  Supp.  320. 

Co.,  64  Misc.  460,  463;  118  N.  Y.  Supp.  610:  Roberts  v.  Foreign  corporations. — Weinberg  v.  Berkshire  loe 

Ogdensburg  4c  L.  C.  R  Co..  29  Hun  154;  Jenkins  v.  Put^  Co.  (1921).  196  App.  Div.  364,  187  N.  Y.  Supp.  716. 


nam,  106  N.  Y.  272;  Matter  of  Davies,  168  N.  Y.  89;         Kikht  to  eunnuiatlon.— Shouts  v.  Thomas,     116 


Div.  75,  76  N.  Y.  Supp.  775;  Gee  v.  Pendas,  87  App.  Div.  Supp.   1069. 

157.  84  N.  Y.  Supp.  32;  Metera  v.  Foster  Paving  Block  Scope    of    culmination.— Palumbo    v.     L'Araldo 

Co.,  171  App.  Div.  957.  155  N.  Y.  Supp.  760;  Bender  v.  Italiano  Pub.  Co..  150  App.  Div.  221. 134  N.  Y.  Supp.  655; 

Bork,  52  Misc.  295, 102  N.  Y.  Supp,  1^\  Smith  v.  Servis,  Beckel  v.  Salomon,  180  App.  Div.  310,  178  N.  Y.  Supp. 

59  Hun  552,  13  N.  Y.  Supp.  941;  Farmers'  Nat.  Bank  v.  209. 

1«4 
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r 

■  Mttoa.— HatiMM  r.  Cit.  of  Utica,  100  N.  Y.  80. 
m  Mc^UauaalH  MaL— Habroa    v.    Work, 

■  Asp.  Di*.  163.  93  nTy.  8upp.  1«B;  Goldmuli  v.  I.  o. 

■  Bntro-Oalnalniia  Co..  Ill  App.  Dit.  S2S.  VT  N.  Y. 

■  Shi.  10r& 

■  riTl  ■  ■  T  -*  -~— in.H.™  _ii~.h  ..  n~,i,    130  App. 

■  Dit.  aa.  114  N.  Y.  3gpp.  «T3. 
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S23.  M  \ 

Div.  B2u 
M2.  M  > 


Wbitlay  T.  Spsad,  ITUApp.  Dl*.  103,  IH  N.  Y.  Supp. 


. , .-    Matter  of  Mow  Bloo 

Impori  Co.,  140  App.  Dir.  U2.  12S  N.  Y.  Supp.  437. 
^^-— '--**--    In   ovdai   to  rrsoM   conwUUt.— 
Bagf  V.  AuMfiou  Chamiol  EduMtion  Co..  ISfi  App. 
Dir.  13.  173  N.  Y.  Supp.  S32. 

— — — ■ — " —  "-  " MUwlBldt  and  ■ftw  lane 


M,S 


ri):  L«ry  t.  Rig*.  IS  App.  DIt. 
:.  liuatKM  V.  Winl.  21  App.  DIt. 
r   Nub  T.  Stawut,  32  App.  Dir. 
' : :  Lsioh  V.  Hnicbt,  34  App.  Dir. 
I     Sehnmfber  V.  Roinaoh.  38  App. 
.  84;  H>y  V.  Z«inr,  30  App.  I^t. 
ij;  York  y.  EHok,  81  App,  Di». 
>     --.    .      '.   I;  JahnKjn  V.  Nev  Homa  Saw, 
...     ■,■■     !■    ,  167.  70  N.  Y.  Biipp.  Srs;  IB- 
.   .  ik  Fi™-DotMUii|r  *b»  Co.,  70 
fj,  7a  ..,  \ .  aopp.  1003;  Con  ExeliuiA  B«nk 
d,  84  App.   DiT.   Ift4,  S2  N.  Y.  Supp.  041: 

EUatl  V.  Vouu,  03  App.  Dir.  417.  M  N.  Y. 

OeilOakMV.  Star  Co..  MS  App  DW.  308.  101  N. 


"tfEmrlMtton'  to*  Uc  Itiu'af  uriK) 
Baakl  Co.  v  Kilmer,  172  App.  Div.  SST. 


WMhlocton 
BuppTfiSS; 


N.  Y.  Supp.  264. 

>n  to  UaMU  af  i      

-tilmer,  172App.Dr».987.  ISON.Y.Supp. 

Ul:  LanwT.  Mone  Diy  Dook  A  Bapwr  Co..  IBl  N.  Y. 

^nntoil  •lUi  Iikcn«7-— Hanii  t,  Wuhli 
Kra  Ina.  Co.,  144  App.  DIt.  174,  123  N.  Y.  Bupp. 
BaahlT.OtMBbaaiu.  103  Mtto.  SES,  leO  N.  Y.  Supp.  im. 
Gm«  (Utk  of  ippHran  t.— Wallaw  t.  Baeon.  143 
Afv.  Di*.  911.  9M.  lis  N,  Y.  Supp,  130;  Vocal  Co.  t. 
Baekv  Caiutn»tla&  Co..  148  App.  Dit.  630,  133  N.  Y. 

iCm  at  ■■nHftton.— PVear  t. 
DIv.  087,  IM  N.  Y.  8u[V.  W4. 
McraA  aBBlnBtton.--Pntt  t. 


'.  Druryca,  161  App, 


_    __„   244;  Wi _. 

DiT.  Hi.  104  N.  Y.  Supp.  706; 
DiT.7ie,  107N.  Y.Sup-   — " 
App.  DJT.  814,  108  N.  ' 

IM  App.  DIt.  631,  110  _  . , _,. 

181  ^.  DIt.  184,  115  N.  Y.  Supp,  334;  Benolda  t. 
CaDas,  134  App.  Dit.  733,  110  N.  Y.  Supp.  133;  Rnueai 
T.  Arkasbui^,  136  App.  DIt.  668,  121  ff  ¥.  Supp.  3£3; 
S^uIsT  T.  Woodwatil,  137  App.  Dit.  376,  IZl  N,  Y. 
Supp.  404;  Hiniiu  t.  New  York  Doak  Co..  137  App. 
DtT.  823,  132  N.  Y.  Bopp.  463;  Barsrtiom  t.  Ridcnj 
_.      178.  123  jj.  Y.  Bupp.  30;  LawKin  t. 

.?.  Di».  207,   13S  N;  Y,  Bupp.  261; 

Ihukk.  14«  App.  DIt.  108.  133  N. TT  Buns. 

LOTsaa  T,  Del  GsnoTtM,  140  App.  Dl*.  2S, 

133  N.  Y.  Supp.  7flfi:  Tarry  v.  Roa  Heater  Mtg.  Co..  ISO 
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Supp.  1101;  Hutchinson  v.  Lawrence,  29  Hun  450;  N.  Del  Genovese  v.  DelGenovese,  149  App.  Div.  266,  138 

Y.,  L.  E.  4  W.  R,  Co.  V.  Carhart,  36  Hun  288;  Olney  v.  N.  Y.  Supp.  765. 

Hatcliff,  37  Hun  286;  Davis  v.  Stanford.  37  Hun  531;  Action  for  sepantlon.— GouM  v.  Gouki.  125  App. 


Hun  290,  27  N.  Y.  Supp.  43;  Matter  of  Bronson,  78  Hun  Action    for    neKUgenoe.— Wooj    v.    Hoffman   Co., 

351,  29  N.  Y.  Supp.  fl2;  Maihushek  Piano  Mfg.  Co.  v.  121  App.  Div.  636,  106  N.  Y.  Supp.  308;  Berg  v.  Home 

Pearce,  79  Hun  417,  29  N.  Y.  Supp.  781;  In  re  Nolan,  24  Co.,  146  App.  Div.  412,  131  N.  Y.  Supp.  262;  Briohta 

N.  Y.  Supp.  238;  Skidelsky  v.  Rosenbloom,   155  N.  Y.  v.  Simon,  152  App.  Div.  832, 187  N.  Y.  Supp.  757;  Moaea 

Supp.  616;  Smart  Set  Shirt  Co.  v.  Roberts,  159  N.  Y.  v.  Newbur^  Electric  Ry.  Co.,  91  Hun  271,  36  N.  Y. 

Supp.  665;  Oppenheim  v.  Abbott.  160  N.  Y.  Supp.  438;  Supp.  149;  Pierce  v.  Morris,  192  App.  Div.  502,  182  N. 

Waters  v.  Hatters'  Fur  Exchange,  185  App.  Div.  803,  Y.  Supp.  132. 

174  N.  Y.  Supp.  90.  Donud  off  knowledio  not  groattd  ffor  rcAuinc 

Biamlnmtlon  not  permitted.— Matter  of  Anthony  order.— Klaw  v.  New  York  Press  Co.,  161  App.  Div. 

A  Co.,  42  App.  Div.  66,  58  N.  Y.  Supp.  907;  Tenosa  v.  720,  136  N.  Y.  Supp.  224. 

Pelham  Hod-Elevating  Co..  50  App.  Div.  581,  64  N.  Y.  FHvlile|red  testliBony  fronndffori 


App.  Div.  417,  88  N.  Y.  Supp.  661;  Lewis  v.  City  of     Supp.  247;  Bioren  v.  Canadian  Iblines  Co.,  140  Apti. 
Buffalo,  115  App.  Dnr.  735,  100  N.Y.  Supp.  1052;  Hartog     Div.  523,  125  N.  Y.  Supp.  392:  Kugehnan  v.  Barty,  17 


A  Beinhauer  C.  Co.  v.  Richmond  Cedar  Wotks^  124  Apo.  Misc.  30,  40  N.  Y.  Supp.  767;  Sonnev  v.  Roberts  ft  Co.« 
Div.  627.  109  N.  Y.  Supp.  113;  Diefendorf  v.  Fenn,  125  26  Hun  166;  Davenport  Qhieoae  Mfg.  Co.  ▼.  Tknssigt 
App.  Div.  651.  110  N.  Y.  Supp.  68;  Brick  v.  Shaff,  128     33  Hun  32;  Davies  v.  Fish,  35  Hun  431;  Farmer  ▼.  Nat. 


T'^ 


art.  29  TESTIMONY  BY  DEPOSITION  §  28^ 

h.  Aan..  73  Htm  622.  26  N.  Y.  Shod.  126;  Abbott-Down-  Sui».  469;  Hwmaa  y.  Tapfey  <>>•.  W  Mlap.  466.  11» 

ing  Co.  V.  TBhex,  g7  Hun  299. 84  N.  Y.  Supp.  433;  Skiimw  N.  Y.  Sunp.  808;  Clark  v.  PhilbM.  65  Blwo.  166.  119  N. 

V.  Steele,  88  dun  307.  34  N.  Y.  Supp.  748;  Ptowiiea-  Y.  Supp.  360;  Smith  v.  Smith,  76  Miao.  264,  134  N.  Y. 

Cwr^Oo.  V.  Lyman.  193  App.  Div.  766.  184  N.  Y.  Supp.  901;  Blum  ▼.  Rownbaum,  87  Mue.  292,  149  N;  Y. 

604.  Sim.  960;  Brandler  v.  Ludewig.  92  Miae.  236.  156  K. 


65.  131  N.  Y.  Supp.  683;  Kaminar  v.  Weat  Side  Ware-  tional  Bank,  108  Miae.  177,  178  W.  if  •  Bupp. 

houM  Co..  72  Miao.  366,  130  N.  Y.  Supp.  138.  Rochester  Conatruetion  Co.  v.  Eger.  109  Miae.  191.  178 

Older,  ¥y  whom  amiitoi.~Orant  v.  Greene.  121  N.  Y.  Supp.  262;  Palmer  v.  Roarty  Realty  Co..  Inc., 

App-  Div.  761,  106  N.  Y.  Supp.  635;  Boakowita  v.  Sula-  109  Misc.  243,  178  N.  Y.  Supp.  461. 

badier,  121  App.  Div.  878,  888.  106  N.  Y.  Supp.  865;  FUlure  to  ofcoy  owlor.— Wdf  v.  Umpn  Waxad  4e 

Metm  v.  Foster  Pavinc  Block  Co..  171  App.  XMv.  967.  Parchment  Paper  Co.,  148  App.  Div.  623,  133  N.  Y. 

155  N.  Y.  Supp.  760.  Supp.  239;  Grant  v.  Greene.  65  Miae.  383,  105  N.  Y. 

INactctloD  of  JaOco.— Jenkins  v.  Putnam,    106  N.  Supp.  641,  affd^  121  App.  Div.  766.  761.,  106  N.  Y.  Supp^ 

Y.  277;  Herbace  v.  dty  of  Utiea.  109  N.  Y.  81;  Uch-  532:  King  v.  ITynn.  37  flun  329;  Fenlon  v.  Dempaey, 

tenstdn  v.  Uohtenstein,  6  Misc.  629,  27  N.  Y.  Supp.  60  Hun  131.  2  N.  Y.  Supp.  763;  Dudley  v.  Press  Pub- 

136;  Pota  v.  Herman.  7  Miao.  4,  27  N.  Y.  Simp.  sSb;  liahing  Co..  68  Hun  181.  11  N.  Y.  Supp.  337. 

Matter  of  AttomeyGeneral.  32  Miae.  1.  66  N.  Y.  Sui».  AppMl  from  order  donifng  moOon  to  vacM;.-- 

129.  revd.  on  other  grounda.  56  App.  Div.  246,  67  N.  Y.  Osborne  v.  Barber.  106  App.  Div.  236. 93  N.  Y.  Su^.^. 

8mm,  492.  revd.  on  other  grounds,  168  N.  Y.  89;  Bagley  DopOfitloBt  takeo  without  Stoto  for  vao  y^tttak 

v.^Tinalow.  34  Misc.  223,  69  N.  Y.  Supp.  611;  Ketcham  atoto.  Applioation.~-Wolf  v.  Union   Waxed   *  Paroh- 

V.  Rowland  A  Shafto.  71  Miao.  439,  128  N.  Y.  Supp.  ment  Paper  Co.,  148  App.  Div..  623.  133  N.  Y.  Supp. 

605;  Bradbury  v.  Gibbona.  97  Miao.  460.  161  N.  Y.  Supp.  280;  Pa<klock  v.  Kirkham,  102  N.  Y.  607;  Matter  of 

685;Bea|il  v.  Greenbaum.  102  Misc.  623,  169  N.Y.  Supp.  Spenoer,  137  App.  Div.  380.  122  N.  Y.  Supp.  190;  Ea- 

179;  Pieroe  v.  Morris,  192  App.  Div.  602.  182  N.  Y.  Supp.  trick  v.  Kobre.  84  Misc.  89.  145  N.  Y.  Supp.  952. 

132;  Blatter  of  Oakley.  113  Kfiae.  135.  184  N.  Y.  Supp.  Jurisdiction.— McColl  v.  Sun  Mut.  Ins.  Co..  50  N. 

106.  Y.  332;  Matter  of  Attorney,  83  N.  Y.  164. 

PffMBtleo.— BerdeU  v.  BerdeU,  86  N.  Y.  519;  Jerrells  Surrogate's  court.— Matter  of  Wallaoe.  71  App.  Div. 

V.  Peridna.  25  App.  Div.  348.  49  N.  Y.  Supp.  697;  Wie-  284,  76  N.  Y.  Supp.  838;  Matter  of  Plumb.  64  Hun  317. 

V.  New  Home  Sew,  Mach.  Co..  38  App.  Div.  1.  66  19  N.  Y.  Supp.  79;  Matter  of  Qerbereux.  109  Miao.  486, 

Si»p.  285;  Bloddgood  v.  Slaybeck.  ^  Aj^.  Div.  178  N.  Y.  Supp.  779. 


N.  Y. 


man,  If7  App.  Lnv.  zw.  S4  M.  x.  supp.  z/v;  McL^ormaoK  oana  v.  enre,  luu  App.  i^iv.  «av,  vi  x^.  x .  oupp.  «xo; 

V.  doddlngtpn.  98  App.  Div.  13.  90  N.  Y.  Supp.  218;  Tilaer  v.  Battery  Park  Trading  Co.,  Inc..  194  App.  Div. 

Hebron  v.^ork.  101  App.  Div.  463.  92  N.  Y.  Supp.  149;  287,  186  N.  Y.  Supp.  397. 

MiOer  v.  Nevins.  115  App.  Div.  139,  100  N.  Y.  Supp.         Affidavit.— Matter  of  Adams.  81  ^p.  Div.  298.  52 

703;  Gibbona  v.  San  Luis  Mining  Co.,  125  App.  Div.  N.  Y.  Supp.  617;  Matter  of  Garvey,  33  App.  Div.  134, 

741.  110  N.  Y.  Supp.  96:  Sweeney  v.  Sturgea,  24  Hun  53  N.  Y.  Supp.  476;  Potter  v.  Morning  Journal  Assn.. 

162:  Dudley  v.  Press  Publidiing  Co.e53  Hun  347.  6  N.  49  App.  Div.  242.  63  N.  Y.  Sura.  223;  Lasarus  v.  Schro- 

Y.  Supp.  388;  Aldinger  v.  Pugh.  57  Hun  181,  10  N.  Y.  der.  40  App.  Div.  393.  63  N.  Y.  Supp.  359;  Brown  v. 

Supp.  684.  affd..  182  N.  Y.  4^Green  v.  Carey.  81  Hun  RusseU.  68  App.  Div.  218.  68  N.  Y.  &xpp.  766;  Laidlaw 

4901  N.  Y.  Supp.  8;  Farmers'  Nat.  Bank  v.  Underwood,  v.  Stimson,  67  App.  Div.  646,  74  N.  Y.  SupP-  574;  Fox 

90  Hun  342.  35  I^.  Y.  Supp.  693.  v.  Peacock,  97  App.  Div.  600, 90  N.  Y.  Supp.  137;  Damb- 

l^wm  and  eoDtonta  or  order. — Skolny  v.  Riehter.  mann  v.  Met.  St.  Ky.  Co.,  110  App.  Div.  165.  97  N.  Y. 

133   App.  Div.  680.  117  N.  Y.  Supp.  297;  Goodwin  v.  Supp.  91;  Dwight  v.  Gibb,  145  App.  Div.  223,  129  N.  Y. 

Mirror  FOma,  Ina.  175  App.  Div.  4X2,  161  N.  Y.  Sura.  Supp.  961;  Az  v.  Meyer  4c  Lange.  177  App.  Div.  718, 

1046:  Tyler  v.  Twin  aty  Power  Co..  179  App.  Div.  668,  164  N.  Y.  Supp.  865;  Moriarto  v.  Raymond,  54  Miao. 

167  N.  Y.  Supp.  37:  Block  v.  Pross,  180  App.  Div.  73.  271,  106  N.  Y.  Supp.  973;  Estrick  v.  Kobre,  84  Miao. 

167  N.  Y.  Supp.  1:  Brandler  v.  Ludewig.  92  Miao.  236.  89,  145  N.  Y.  Supp.  952;  Hart  v.  Ogdensburg  4c  L.  C.  R. 

155  N.  Y.  Supp.  577.  Co.,  67  Hun  556,  22  N.  Y.  Supp.  401^  Olcott  v.  Evana. 

AmoodmenTof  older.— Muller  v.  City  of  Pbiladel-  4  N.  Y.  Supp.  708.  21  St.  Rep.  872;  Wallaoe  v.  Blake.  4 

phia,  56  Miao.  30,  104  N.  Yt  Supp.  782.  N.  Y.  Supp.  438.  22  St.  Rep.  426;  Appolinaris  Co.  v. 


4av.  «i  n.  Y.  Bupp.  'dxz;  uampbeu  v.  joaepn  n.  aunr  Mumoer   oi    oommissions. — nose  v.    owannout.    /« 

fauid  Co.^1  App.  l^v.  474,  68  N.  Y.  Supp7984:  Johnaon  Misc.  683,  133  N.  Y.  Supp.  557. 

▼.  New  Home  Sewing  Machine  Co.,  62  Ara.  I>iv.  157.  Commission,  form  and  oontenta. — ^Hemenway  v.  Knud- 

70  N.  Y.  Supp.  875;  Meade  v.  Southern  Tier  Maaooio  aon,  73  Hun  227,  25  N.  Y.  Supp.  1018. 

ReKef  Assn..  119  App.  Div.  761,  104  N.  Y.  Supp.  523;  Sealofcourt.— Fordv.WiUiams,  24N.Y.359;ChurchiU 

Ely  V.  PerkinsL  127  App.  Div.  823,  112  N.  Y.  Sirop.  122;  v.  Carter.  16  Hun  385;  Mason  AH.  Organ  Co.  v.  Pugsley, 

Cohan  v.  Hedit.  128  App.  Div.  611.  112  N.  Y.  Sura.  19  Hun  282. 

800:  Regan  v.  Oorfaam  Co.,  129  App.  Div.  315,  113  N.  Who  appointed  commissionars. — McLean  v.  Adams, 

Y.  Supp.  788;  Andeiaon  v.  Lisman,  180  App.  Div.  184,  45  Hun  189;  Spinney  v.  Fieki.  17  N.  Y.  Supp.  890. 

114  N.  Y.  Supp.  848;  Curran  v.  Oppenheimer.  143  App.  Commission  upon  interrogatOTiea. — Ordway  v.  Radi- 

Div.  271.  128  N.  Y.  Suiip.  9;  Childa  v.  Childa,  144  App.  can,  114  App.  Div.  588,  100  N.  Y.  Supp.  121;  Spurr  & 

Div.  168»  128  N.  Y.  Supp.  782;  Oppenheimer  v.  Van  Bona  v.  Empire  State  Surety  Co.,  117  App.  Div.  816, 

RaaUe,  151  App.  Divi  90h  136  N.  YTSupp.  197;  Khtw  102  N.  Y.  Sura.  1065;  Harden  v.  Hoope.  137  Af^.  Div. 

V.  New  York  Rress  Co..  Ltd..  151  App.  Div.  720.  136  299,  121  N.  Y.  Sura.  1086. 

N.  Y.  Supp.  224;  Tur  v.  Amie,  166  App.  Div.  647,  141  Incompetent  testimony  taken  by  commission. — Wan- 

N.  Y.  Sopp-  686:  Cash  v.  American  Specialty  Tailoring  amaker  v.  Megraw,  168  N.  Y.  125. 

Co..  157  App.  Div.  729.  142  N.  Y.  Supp.  767;  Seagrist  Joinder  of  lasue.— Boyea  v.  Boesard.  87  App.  Div. 

V.  Raid,  171  App.  Div.  766,  157  N.  Y.  ^pp.  979;  Hayes  606,  84  N.  Y.  Supp.  663;  Kemp  v.  Dickinson,  22  Hun 

V.  American  Rridae  Gb..  171  App.  Div.  894,  155  N.  Y.  898. 

Sopp.  449;  North  Weatern  Terra  Cotta  v.  Starkey  &  Co.,  Laches.— Marguilea  v.  Damrosch,  24  App.  Div.  15. 

183  App.  Div.  665,  109  N.  Y.  Supp.-  495;  Behl  v.  Green-  48  N.  Y.  Supp.  936;  Zeggio  v.  Robinson,  153  App.  Div. 

banm,  183  App.  Div.  238,  171  N.  Y.  Supp.  129;  Clark  886,  137  N.  Y.  Supp.  1104;  Hart  v.  Ogdenab.  A  L  C.  R. 

V.  Ennia.  85  Miae.  839,  71  N.  Y.  Supp.  943;  Haebler  v.  Co.,  67  Hun  566,  22  N.  Y.  Supp.  401;  Perkins  v.  Whit- 

Hubbard,  86  Miao.  642,  74  N.  Y.  Supp.  461;  Turck  v.  ney.  12 N.Y. Sura.  184.  34  St.  Rep.  951  ;Tilser v. Battery 

Chiahohn.  53  Miao.  110,  103  N.  Y.  Supp.  1096;  Matter  Park  Trading  Co.,  Inc.,  194  App.  Div.  287.  186  N.  Y. 

of  Cohen,  58  Miao.  400.  104  N.  Y.  Supp.  1027;  Marjor  Supp.  397. 

V.  Waddington.  66  Mum.  436.  107  N.  Y.  Supp.  197;  Coeti.— Bums  v.  DeUware,  L.  A  W.  R.  Co..  135  N.  Y. 

People  V.  Unoohi  Spring  Co..  64  Miae.  464.  119  N.  Y.  268;  Smith  v.  Servis.  69  Hun  552,  13  N.  Y.  Supp.  941. 

§  289.  Testimony  of  corporation  or  association;  how  taken. 

When  an  adverse  party,  or  an  original  owner  of  a  claim  mentioned  in  the  foregoing  sec- 
tioHy  whose  testimony  may  be  taken  as  provided  in  such  section  by  deposition,  is  a  corpo- 
ration, joint  stock  association  or  other  unincorporated  association,  the  testimony  of  one  or 
more  of  its  officers,  directors,  managing  agents  or  employees,  which  is  material  and  neces- 
sary, may  be  so  taken. 

IkflVSltoii*— Sttbatanee  of  part  of  the  last  sentenee  ch.  542,  L.  1880,  ch.  636.  L.  1893,  ch.  721.  L.  1896.  oh.  946, 

of  oode  dv.  proe.,  1 872,  aabd.  7.    {  872.  aaam.  by  L.  1879.  L.  1911,  eh.  781,  L.  1913,  eh.  278;  originally  reviaed  from 


CIVIL  PRACTICE  ACT  art.  2ft 

7.  (it,  .1,  il  2,  31;  nbdL  «,  0  wtn  mw.  N.  Y,  Sun.  S»i  T«»t»  t.  Rom  HhUt  Mfc  Co..  ISO 

-ees  "   BiiJ    matter  ttlUaaa   to   oriciDOl  Anp.  D<v.  714,  107  N.  Y.  Bu».  7t7i  SmH*  t,  Halrtwl 
A  Co.,  B7  HiM.  MO.  134  N.  Y.  Sum).  Bllj  Munr  t.  Da 

Affidavit  tu  ihoir  nuUriality  mi  iuo»-  Ilruo.  1A5  N.  Y.  8upp.  U3;  Bulut  w.  New  VorL  Cast. 

dtyat  BiaminatiaD  nilc^  of  r.vil  pnotioe.  lH.   DlM«a7  4  H.  R.  R.  R.  Co.,  IM  MiM.  1*8.  175  N.  Y.  BioBf,.  401. 

orboolLsind  [»per>.  stD.C   P.A..  11324-328.  "MmMMgnf  ■«■■*■"— MlUir  v.   W,   K.   J>La   Co.. 

CiHvarm(lan.-<;iiutered    Bw^   of   lodia   v,    Motih  IM  Muo.  370.  173  N  Y.  Susp.  SIB. 

River  laa.  Co..  I3fl  Apn.  Div.  SW.  HI  >f-  Y.  8bw>.  389;  Firm  of  M^W  fot  «uadutlon  of  coiMntlH.— 

MnCormack  v.  Hdlbiook.  t?a  App.  Dit.  037.  103  N.  Y.  Jawba  t.  Haneu  Susu  RaBmnc  Co..  Ill  Afip.  Dlr. 

BuKi.  112S;Eokmanv  Uadbesk.  178  App.  Div.720,  106  007.  98  N.  Y.  9upp.  042:  Palumbo  *.  L-AnMo  Italiaiu 

N.".  Siipip.  US  Pub.  Co.,  160  App.  Kt.  231.  134  N.  Y.  Bupp.  050;  P^ 

AmdSTlt  on  etamliutlon  nf  B»t»Wttpn.— Turkv.  lumbo  v.  L'Anldo  Italiuo  Pub.  Co.,  150  App,  DW.  311, 

Soebia,  144  App.  Dir.  53.  12S  N.  Y.  aopp.  800;  Herda  134  N.  Y.  8upp.  655;  Kmn  r.  Jnriah  Worid  Pub.  Co.. 

V.  Wa^inalon  Fire  lua  Co..  M4App.  Dli.  174,  138  N.  Yi  178  App.  Div.  84ft  103  N.  Y.  Supp.  201:  Verdi  T.Noomti 

Bupp,  OSS.  Co.,  177  App.  lAv.  480,  103  N.  V.  8upp.  lISIi  EMucb- 

oncers  or  eorpontloa.-^uobi  v.  Mnieaa  Bafi  dooal  ninu  Con»ntion  t.  Lincoln  &  Putiec  Co.,  102 


056,  B8  N.  Y.  Snpp.  Ml;  App.  DIv.  B31,  183  N.  Y.  Supp.  113. 

..  ..4  App.  Div.  103.  M  N.  Y.  ftrolBB  MnwkUou.—BCiiCbMithal  A  Biakart.  Ib- 

[>ubled»&Pwe*Ca..llOAsp.  eocporated  v.  Cni<rl«y,  138  App.  Div.  340.  133  N.  Y. 

1.  5S7,  CaiittaDdan  t.  Bu  Do.  Supp.  510;  Sirelli  v.  Saw  River  Cosl  Co.,  1S4  Apo.  Di*. 

132  App.  Dir.  100.  tlO  N.  Y.  03;  Btaaui  v.  Hartford  Fire  Iiu.  Co..  187  App.  Dit.  347. 

-      '  —  '■— ■-  it  Tomon,  133  170  N.  Y.  Supp.  7(»;  Manic  Co.  t.  United  Siate*  tta- 


App.  Div.  046.  US  N.  V.  3u^  210:  Bear  [mporllnc  teoer  Co..  104  App.  Div,  307,  ISO  N.  Y.  Supp.  320. 

Co.  V.  BoToss,  130  App.  Div.  &»,  121  N.  Y.  Snpp.  343;  l^Bt-^tttk    auoelatloa.— Rittanberi    t.    Ban..... 

Saarle  v.   Halatcsd  &  Co.,  139  App.  Div.  134,  133  N.  114  MiH.  ie7.  180  N.  Y.  Supp.  027. 

Y.  Supp.   DS4;  Chapman  v.  Raad,  140  App.  Div.  53,  BalMMaMnt   ordw    IM   maotnatlaa    of    foreicB 

133   tf.   V.   Supp.  025:   N^bv  Tork  Aiaati  Realiiation  eorporatioa  not  penooaliy  Hrred.    Bwelli  r.  New  Rinr 

Co.v.Pforheim<r.1S3App.Div.70D,143N.Y.8upp.80S.  Coal  Co.,  184  App.  Div.  02. 

Kcliou  V.  Malch  Supply  Co.,  lOS  App.  Div.  OTl.  154 

g  290.  Notice  of  taJdng  testimony  by  deposition.      S*  ^OS  rl  /(fyZ 
A  party  to  aa  action  desiring  to  obtain  testimony  thernn  by  deponnon  shall  give  rea- 
sonable notice  to  his  adversary,  or  if  tiis  adveraary  has  appeared  by  attorney,  to  such  attor- 
ney, stating  in  writing 

1.  The  person  before  whom  the  testJmo&y  is  to  be  taken; 

2.  The  time  and  place  at  which  it  is  to  be  talcen; 

3.  The  name  or  aameaof  the  person  or  persona  to  be  examined; 

4.  The  isaaea  upon  whioh  such  person  or  persona  are  to  be  eicamlned. 

D^ntlon.^New.  Applleatlan  ts  maolclpB)  coart  of  cltr  oT  Nmr 

BcfertHe.— N'oti^:?.  rules  ol  fliril  praetioe.  121.  TorL— Crowe  v.  Marah  Gar>c>  Co.  (19221.  117  Misc. 

Part;  mar  proceed  without  Irit  obtalalns  Imk    600. 

rrom  CDUrl.— MapDonild  v.  Willi  A  Co.  (19311,  109         AppUemtlOB    to    metlou    or    prveaailoci    enm 

App  Div.  203,  191  N'.  V.  tJupp.  500.  mencad  prior  to  Oct.  1.  Ittl.— MaeDonaid  v.  Willi  A 

Co.  (19211,  199  App.  Div.  203.  191  N.  Y.  Supp.  500. 

S  291.  Motion  to  v«:at«  or  modify  the  notice.      %2«    >oS  *f  '9  >3 

Any  question  as  to  the  right  to  take  the  tesUmony,  or  as  to  the  time  or  place,  or  as  to  the 
matters  or  iiisues  aa  tu  which  the  testimony  is  to  be  taken,  or  as  to  the  persons  before  whom 
it  is  to  be  taken,  may  be  raised  by  a  motion  to  vacate  or  modify  the  notice.  The  service  of 
notice  of  the  motion,  if  made  for  the  first  teem  or  sitting  of  court  at  which  the  motion  eaa 
be  heard,  shall  operate  to  stay  the  taking  of  the  testimony  until  the  detennination  of  the 
motion.  If  the  motion  is  brou^t  on  by  order  to  show  cause,  the  order  may  be  returnable 
either  at  cliam1>ers  or  to  the  court  and  may  contain  such  a  stay.  The  motion  shall  be 
heard  upon  the  notice  of  the  takii^  of  testimony,  the  pleadings,  if  any,  and  upon  such  af- 
fidavits in  support  of  such  notice,  and  in  answer  thereto,  as  the  parties  may  submit.  If  the 
taking  of  the  testimony  be  not  authorized  by  the  provisions  of  this  article  the  court  shall 
vacate  the  notice,     (Am.  by  L.  1920,  ch.  926.) 

Derin.(lon,— New.  BctanitMl.— Motion  to  vaeaCe  notiee.  rulea  ol  oivil 

practioe.  134. 

§  292.  Proceeding  by  order  in  the  first  instaoce  in  lieu  of  notice. 

A  party  entitled  to  take  testimony  by  deposition  may  obtaiiLan  order  of  the  court  there- 
for in  the  first  instance,  instead  of  proceeding  by  notice.  The  motion  shall  be  upon  notice 
to  the  other  parties. 


§  293.  Order  for  taking  testimony  duiing  the  trial  or  after  judgment 

Upon  motion,  made  upon  notJce  and  upon  proof  of  facts  and  circumstances  which  render 
proper  the  taking  of  testimoivr  by  deposition  during  the  trial  of  the  action,  or  after  judgment 
in  order  to  carry  tlie  judpnent  into  effect,  the  taking  thereof  may  be  ordered  by  the  court. 

D«lTattan.~Niin,      S^.   bowerer,   code  fjr,   piw„  11870,  B71,  {  S38.  lubd.  3. 

§  294.  General  provisions  relating  to  orders. 

An  order  for  the  taking  of  testimony  by  deposition,  under  any  provision  of  this  article^ 
or  an  order  denying  a  motion  to  vacate  a  notice  given  pursuant  to  section  two  hundred 
and  ninety,  may  prescribe  t«rms  and  conditions,  not  inconsistent  with  this  article.  If  the 
te9t!mdtt^\is  to  be  taken  wholly  or  partly  upon  oral  examination,  tlie  order  ^lali  provide 
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for  notice  thereof  to  the  parties,  or  pro8[>ective  parties,  of  the  time  and  place  and,  in  the 
diseretion  of  the  court,  the  order  may  fix  such  time  and  place.  If  the  order  relate  to  the 
taking  of  testimony  without  the  state,  it  either  may  direct  the  issuance  of  a  conunission  or 
that  the  testimony  be  taken  before  an  authorized  officer  or  person.  (Am.  by  L.  1921,  ch. 
199,  in  effect  Oct.  1, 1921.) 

DMliBlton^ — ^New.  Bafcraicei.— Application   for   order,   rules   of  civil 

prmctice,  122;  filing  papers,  Id.,  125. 

m 

§  296.  Testimony  by  deposition  before  action  is  commenced. 

Testimony  which  is  material  to  an  expected  party  in  the  prosecution  or  defense  of  an 
action  about  to  be  brought  in  a  court  of  record  may  be  taken  at  his  instance,  by  deposi- 
tbn,  if  the  taking  or  preservation  thereof  is  necessary  for  the  protection  of  his  rights.  Such 
testimony  may  be  taken  only  in  pursuance  of  an  order  of  a  court  in  which  the  action 
may  be  brought,  or  a  judge  thereof. 

DtrlfAtloD. — New.      Supersedes    code    oiy.     proc..  National  Bank  of  City  of  Nev  Yoric  v.  Sheehan.  101  N . 

^  S7a  871,  in  part.    Also  extends  right  to  take  depoea-  Y.  176;  Matter  of  Daviee.  168  N.  Y.  80;  Wanamaker  ▼. 

taona  ootaide  the  state  for  use  in  an  action  about  to  be  Megraw,  168  N.  Y.  125;  Knight  v.  Moraenroth,  93  App. 

broo^t.  Div.  424,  87  N.  Y.  Bupp.  693;  Matter  ofSohlotterer,  105 

Eacrences. — Application   for   order,  rules  of   civil  App.  Div.  115,  93  N.  Y.  Supp.  895;  Matter  of  Darling, 

praetioe.  122;  proof  on  application  for  order  to  perpet-  31  Misc.  543,  64  N.  Y.  Supp.  793:  Matter  of  Erie  Mai- 

oate  testimony  for  future  action.  Id.,  123.  leable  Iron  Co.,  90  Hun  62,  35  N.  Y.  Supp.  697. 

DeposittoD  wkMi  §ait  contemiilated. — ^Merchants' 

§  296.  Production  of  books  and  papers. 

If  the  deposition  is  to  be  taken  pursuant  to  an  order,  the  order  may  require,  in  a  proper 
case,  the  production  of  books  and  papers  in  the  custody  of  the  party  or  person  to  be  ex- 
ainined,  as  to  the  contents  of  which  an  examination  or  inspection  is  desired,  and  on  the 
examination  the  books  and  papers  or  any  part  or  parts  thereof  may  be  offered  and  received 
in  evidence  in  addition  to  the  use  thereof  by  a  witness  to  refresh  his  memory.  (Am.  by 
L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

Derlvmtiaii. — Substance  of  part  of  second  sentence  35  Misc.  339.  71  N.  Y.  Supp.  943;  Hart  v.  American 

of  code  dr.  proc.,  {  872.  subd.  7,  extended  to  include  in-  Cotton  Oil  Co..  41  Misc.  436,  84  N.  Y.  Supp.  1065;  Strodl 

diTiduab  as  well  a?  corporations,  i  872.  am.  by  L.  1879.  v.  Farish-StaflFord  Co.,  63  Misc.  54,  116  N.  Y.  Supp. 

ch.  542,  L.  1883,  ch.  536,  L.  1893.  oh.  721,  L.  1895,  ch.  570;  Wilson  v.  Nevins,  63  Misc.  380.  118  N.  Y.  Supp. 

916,  L.  1011,  oh.  781.  L.  1913.  ch.  278;  originally  revised  421;  Searie  v.  Habteaddc  Co.,  67  Misc.  560,  124  N.  Y. 

from  R.  8..  pt.  3.  oh.  7,  tit.  3,  {§  2.  34;  aubds.  5,  6  were  Supp.  811;  Shogry  v.  Naser.  80  Misc.  145,  140  N.  Y. 

new.  Supp.  1014;  Enrm  v.  Oregon- R.  Sc  M.  Co.,  22  Hun  556; 

Pnidactfoa  mad  InspeetloD  of  books. — Alberti  v.  Dick  r.  Phillips.  41  Hun  603;  Fenlon  ▼.  Dempsey.  50 

N.  Y.,  L.  E.  4c  W.  R.  Co.,  118  N.  Y.  77;  Horst  ▼.  Yueng-  Hun  131.  2  N.  Y.  Supp.  763;  Variey  v.  Wayne  Oil  Tank 

ling  Brewing  Co.,  1  App.  Div.  629,  37  N.  Y.  Supp.  3;  Sc  Pump  Co.,  158  N.  Y.  Suek>.  155;  Harby  Steamship 

Savage  v.  Neely.  8  App.  Div.  316,  40  N.  Y.  Supp.  946;  Co.  v.  Staten  Island  Shipbuilding  Co..  189  App.  Div. 

Ptople  V.  Armour,  18  App.  Div.  584.  46  N.  Y.  Supp.  317;  769,  178  N.  Y.  Supp.  818;  Land  Value  Refunding  Co. 

Sterne  v.   Metropolitan  Telephone  Co.,   19  App.   Div.  v.  Babcook  Co.,  190  App.  Div.  858,  180  N.  Y.  Supp.  784; 

316,  46  N.  Y.  Supp.  110;  Dxeyfus  v.  Bernhardt,  31  App.  Klink  v.  Hershon,  191  App.  Div.  504.  181  N.  Y.  Supp. 

Div.  628,  65  N.  Y.  Supp.  Q;  Press  PubUshinf  Co.  v.  Star  459;  O'Brien  v.  Tonawanda_  Board  db  Pi^er  Co.,  193 

Brown 


ipp.  liiv.  osu,  09  IM.  Y.  Hupp,  oifd;  tu^m  lo  aireei  proaHonoB  oi  dooks. — Shennan 

Mautbey  v.  Wyoming  Co.  Co-op.  Fire  Ins.  Co.,  76  App.  v.  Einhorn,  162  App.  Div.  815,  147  N.  Y.  Supp.  1077; 

Div.  579,  78  N.  Y.  Supp.  696;  Boeck  v.  Smith,  85  App.  Kram  v.  Jewish  World  Pub.  Co.,  176  App.  Div.  840,  103 

Div.  575,  83  N.  Y.  Supp.  428;  Gee  v.  Pendas.  87  App.  N.  Y.  Supp.  261. 

Div.  157,  84  N.  Y.  Supp.  32;  Matter  of  Thompson,  95  Afodillcfttioii  of  order  to  permit  use  of  sworn 

App.  Div.  542,  89  N.  Y.  Supp.  4;  Matter  of  Sands,  98  eoples  of  books. — Mayer  v.  Sterling  Silk  Glove  Co. 

App.  Div.  148,  90  N.  Y.  Supp.  749;  Ryan  v.  New  York  (1921),  196  App.  Div.  926,  187  N.  Y.  Supp.  904. 

Cent,  ft  H.  R.  R.  R.  Co..  124  App.  Div.  34.  108  N.  Y.  Sabpoena    daces    teeam.— Crompton    v.   Dobbs. 

Supp.  371;  Strauss  v.  Von  Tobet.  131  App.  Div.  823.  116  119  App.  Div.  331.   104  N.  Y.  Supp.  698;  Thayer  v. 

N.  Y.  Supp.  95;  Drake  v.  Weinman  dc  Co..  12  Misc.  65,  Schley,  58  Misc.  352,  110  N.  Y.  Supp.  1104;  Bigio  v. 

83  N.  Y.  Supp.  177;  Press  Publishing  Co.  v.  Associated  Zrike.  102  Misc.  561.  170  N.  Y.  Supp.  90. 
Press,  27  Misc.  90,  58  N.  Y.  Supp.  186;  Clark  v.  Ennis, 

§  297.  Testimony  of  person  in  prison. 

If  a  i>arty  or  other  person  whose  testimony  is  sought  be  confined  in  a  prison  or  jail  within 
the  state,  under  a  sentence  for  a  felony,  his  testimony  may  be  taken  only  in  pursuance 
of  an  order  of  the  court.  The  grantmg  or  refusing  of  the  order  is  always  discretionary. 
The  order  must,  include  a  direction  requiring  the  production  of  the  prisoner  at  the  prison 
or  jail. 

DcrlfBtton. — Code  civ.  proc.,  f  877,  as  added  by  L.  1882,  ch.  397,  rewritten. 

§  298.  Testimony  to  be  taken  by  stipulation. 

The  parties  to  an  action  may  stipulate  in  writing  that  the  testimony  of  a  witness  may 
be  taken  by  deposition,  within  or  without  the  state,  or  that  an  order  be  entered  for  that 
purpose.  The  officer  or  person  authorized  by  stipulation  to  take  the  testimony  may  take 
the  same  as  if  an  order  had  been  made  therefor  by  the  court.  This  section,  however,  does 
not  apply  to  the  examination  of  a  person  confined  in  a  prison  or  jail  within  the  state  un- 
der sentence  for  a  felony. 

Bertfrntlon. — Code  civ.    proc,  f  879,  as   am.'  1882,         Eefereoees. — Filing  stipulation,  rules  of  civil  prac- 
Bh.  397,   rewritten:   originaUy   revised   tmm   L.    1847,     tice,  125. 
sh.  2B0,  H  78,  79;  last  sentence  was  new. 
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§  299.  CompeUing  attendance  of  witnesses. 

A  witness  may  be  subpoenaed  to  attend  and  testify  in  any  examination  held  within  the 
state  under  this  article,  as  upon  a  trial.  When  a  witness  is  so  subpoenaed  or  an  order  for 
any  such  examination  at  a  stated  time  is  served,  in  lieu  of  a  subpoena,  upon  the  witness,  pur- 
suant to  a  direction  in  the  order,  witness  fees  at  the  rate  prescribed  by  law  in  an  action  in 
the  supreme  court  shall  be  paid  or  tendered  to  him.  If  the  witness  so  served  fails  to  obey 
the  subpoena  or  order,  his  attendance  may  be  compelled  and  he  may  be  punished  for  any 
disobedience  of  the  subpoena  or  order  in  like  manner,  and  the  proceedings  thereon  shall  be 
the  same  as  if  he  failed  to  obey  a  subpoena  to  attend  the  trial.  This  section  shall  not 
apply  to  a  witness  confined  in  a  prison  or  jail  under  sentence  for  felony. 


Derlratlon.— Pftrtly  new  and   partly  adapted  from        ndtaue  fa  pmj  fees. — Campbell  ▼.  Bauland  Co.,  41 

code  civ.  proo.,  I  874,  as  am.  by  L.  1877,  cfa.  416,  L.  1882,  App.  Dir.  474,  68  N.  Y.  Supp.  084;  Bradley  ^  Currier 

eh.  897;  originaUy  revued  from  R.  8.,  pt.  3,  ch.  7,  tit.  3,  Co.  r.  Harriaon,  23  Miac.  241,  51  N.  Y.  Supp.  304. 
{ 10.  FaUure  to  piodiiee  booia  And  papers. — ^Ediaoa 

Eeferences. — Refusal  of  witness  to  answer,  proceed-  Electric  Light  Co.  v.  Tipless  Lamp  Co.,  72  Misc.  116, 

ings  on,  rules  of  civil  practice,  129.  187.   Penalty  for  dia-  130  N.   Y.   Supp.   1089. 

obedience  of  subpoena,   C.  P.  A.,   §406;   compelling        Stay  for  Caliiire  to  ob^  Older. — ^Wolf  v.  Union 

attendance  of  witnesses  and  punishment  for  refusal  to  Waxed  4c  Parchment  Paper  Co.,  148  App.  Div.  623,  133 

answer.  Id.,  {{  406-408.   Person  refusing  to  obey  sub-  N.  Y.  Supp.  230;  Balestier  v.  Tribune  Association.  9Sk 

poena  or  to  answer  questions,  guilty  of  civil  contempt.  Misc.  72,  125  N.  Y.  Supp.  845. 
judiciary  1.,  f  753;  punishment.  Id.,  H  754-781.  StrOdiif  oat  answer  for  IMIare  to  obey  order. — 

Application^— King  ▼.  Flynn,  37  Hun  329.  Fiynn  v.  Roache,  93  Misc.  284,  157  N.  Y.  Supp.  931. 


Semee  of  order. — Hall  v.  Oilman,  87  App.  Div.        Contompt. — f  o<ki  v.  Bilk  Assqeiation  of  Amoriea* 
ipp.  279;  Tebo  v.  Baker,  16  Sun 
affd..  77  N.  Y.  33;  Loop  v.  Gouki,  17  Hun  585. 


248,  84  N.  Y.  Supp.  279;  Tebo  v.  Baker.  16  Hun  182,     100  Misc.  403.  167  N.  Y.  Supp.  1079. 


§  300.  Where  witness  may  be  compelled  to  attend. 

Where  a  person  to  be  examined,  as  prescribed  in  this  article,  within  the  state,  is  a  res- 
ident of  the  state,  he  shall  not  be  required  to  attend  in  any  county,  other  than  that  in 
which  he  resides,  or  where  he  has  an  office  for  the  regular  transaction  of  business  in  per- 
son. Where  he  is  not  a  resident,  he  shall  not  be  required  to  attend  in  any  other  county 
than  that  wherein  he  is  served  with  a  subpoena  except  that  where  the  examination  is  held 
pursuant  to  an  order,  he  may  be  compelled  to  attend  in  any  county  specified  in  the  order. 

Derlratton. — Code  dv.  proc.,  f  886.  amended,  origl-  Flaeo  of  «i»nililAtion. — Carr  v.  Arc  licht  Co..  87 

ally  revised  from  code  of  proc,  f  391.  Misc.  837,  77  N.  Y.  Supp.  464;  Qustaf  v.  American 

■teferencfs. — Time  and  place,  rules  of  civil  iM*ac-  Steamship  Co.,  31   Hun  95. 

tioe,  127.  Nonregldent. — ^Wallace  v.  Reinhart,    11  Misc.  519» 

Seetloii  pcffcniptorjr. — ^Marsh  v.  Woolsey,  14  Hun  1.  32  N.  Y.  Supp.  740. 

§  301.  Before  whom  testimony  may  be  taken. 

Testimony  may  be  taken  within  the  state  before  any  judicial  officer,  notary  public,  or 
attorney  and  counselor  at  law.  Testimony  may  be  taken  without  the  state  before  any 
such  officer  or  attorney  in  the  state  or  territory  where  the  witness  is,  or,  if  a  commission 
be  issued,  before  a  person  or  persons  designated  therein.  Testimony  shall  not  be  taken, 
however,  within  or  without  the  state,  before  any  such  officer,  attorney  or  person  who  is 
counsel  or  attorney  for  any  party  or  prospective  party  or  who  would  be  diisqualified,  by 
reason  of  affinity  or  consanguinity  to  a  party,  or  interest  in  the  event,  from  serving  as  a 
juror  upon  the  trial  of  the  action,  unless  such  officer  or  person  be  mutually  agreed  upon 
by  the  parties. 


§  302.  Manner  of  taking  testimony. 

If  testimony  be  taken  within  the  state,  the  examination  shall  be  upon  oral  questions 
unless  the  parties  otherwise  stipulate;  but  if  the  testimony  is  to  be  taken  without  the  state 
the  court  in  which  the  action  is  pending  or  may  be  brought,  upon  motion,  may  order 
the  taking  of  testimony  wholly  or  partly  upon  written  interrogatories  to  be  settled  as  pre- 
scribed by  the  rules.  The  officer  or  person  before  whom  the  testimony  is  taken  shall  ad- 
minister to  the  witness  an  oath  or  affirmation,  in  form  as  administered  to  a  witness  in 
court.  Upon  every  oral  examination,  within  or  without  the  state,  the  person  or  c^cer 
before  whom  the  testimony  is  taken  must  take  down  or  cause  to  be  tiJcen  down  every 
question  and  answer  unless  the  parties  consent  or  an  order  directs  that  only  the  substance 
of  the  testimony  be  inserted. 

DcrlTrntton. — ^The    first  sentence  is  the  former  law.  Kefcrenees. — General  provisions,  rules  of  civil  prae- 

The  last  sentence  is  a  provision  which,  at  least  as   to  tice,  126-132;  manner  of^  conducting  examination,  Id.» 

depositions  without  the  state,  differs  materially  from  ex-  129;  special  provisions  as  to  depositions  taken  without 

isting  law.  the  state,  Id.,  130. 

§  303.  When  testimony  by  deposition  to  be  read  in  evidence. 

A  deposition  may  be  read  in  evidence  by  either  party,  in  the  action  in  or  for  which  it  is 
en,  at  the  trial  thereof  or  upon  an  assessment  of  damages  or  upon  a  motion.    If  taken 
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after  the  commencement  of  an  action,  it  may  be  read  in  evidence  also  in  an  action,  if  any, 
thereafter  brought  between  the  same  parties,  or  between  any  parties  claiming  mider  them  or 
either  of  them  in  an  individual  or  representative  capacity,  involving  the  same  subjectrmatter. 
In  an  action  by  an  executor  or  administrator  to  recover  damages  for  a  wrongful  act,  neg- 
lect or  default  by  which  a  decedent's  death  was  caused,  the  deposition  of  such  decedent 
taken  pursuant  to  this  article  in  respect  of  such  wrongful  act,  neglect  or  default  may  be 
read  in  evidence.  Testimony  by  deposition  may  be  read  in  evidence,  however,  ooly  against 
a  party  who  or  whose  predecessor  in  interest  was  duly  served  with  notice  of  the  taking 
of  the  testimony  or  a  copy  of  an  order  therefor,  or  notice  of  entry  of  the  order,  if  granted 
by  the  oourt,  or  who  consented  by  stipulation  to  the  taking  of  the  testimony  by  deposit 
tion,  or  against  the  party  who  or  whose  predecessor  in  interest  caused  the  testimony  to  be 
taken. 


L— Code   dv.    proe.,  1881,  aa  am.  by  L.  N.  Y.  77;  BardeU  ▼.  Bevdell,  86  N.  Y.  619;  Murphy  v. 

1911.  oh.  859,  rewritten;  orifl^Hy  reyiaed  from  R.  S.,  pt.  N.  Y.  C.  A  H.  R.  R.  R.  Co..  81  Hun  358. 

3,  eb.  7.  tit.  3,  porta  of  |f  7,  39.  iJl  off  4epo«ltt9D  naed  not  be  imd.— BdmonatoM 

Bflferenee.— -Suppression  of  deposition  taken  with-  y^Haitahom.  19^.  Y.  9;  Smith  ▼.  Croeker.  3  App.  Div. 
oat  state,  rules  of  civil  practioe,  133. 

AmMcsMoii*— Sturma  ▼.  Atlantie  Mut.  Ins.  Co..  63 


471.  38  N.  Y.  Supp.  268. 


§  304.  Conditions  under  which  deposition  may  be  read  in  evidence. 

A  deposition  taken  within  the  state,  except  that  of  a  party  taken  at  the  instance  of  an 
adverse  party  or  a  deposition  taken  in  ^pursuant  of  a  stipulation,  shall  not  be  read  in  evi- 
dence, as  provided  in  the  last  section,  unless  it  appears  to  the  satisfaction  of  the  court  that 
the  deponent  is  then  dead  or  is  out  of  the  stato  or  at  a  greater  distance  than  one  hundred 
miles  from  the  place  where  the  oourt  is  Eutting,  or  that,  by  reason  of  insanity,  sickness,  or 
other  infirmity,  or  imprisonment,  he  is  unable  to  travel  to  and  appear  at  the  court,  or 
that  for  any  reason  his  attendance  cannot  be  oompelled  by  subpoena,  with  the  exercise  of 
reasonable  diligence.  A  deposition  taken  without  the  state  may  be  read  in  evidence  un- 
less an  order  for  its  suppression,  upon  grounds  to  be  prescribed  by  the  rules,  shall  have 
been  granted  by  the  court. 


DerivmttoB. — ^Fint  aentonoj  ia  oods  civ.  proc.,.!  8S2, 
rswritten.  Last  sentence  a  substitute  for  oodB  dv.  proc.. 
I  910  Mid  the  reference  to  that  section  in  code  civ.  proe.. 
I  91L  i  882.  as  am.  by  L.  1882,  oh.  397;  oricinally  re- 
Tiaad  from  R.  &.  pt.  3.  oh.  7,  tit.  3.  parta  offi  7,  39. 
{  910,  originally  reviaed  from  L.  1853.  ch.  387,  |  14. 

BdTcwiMC. — Suopreaaion  of  deposition  taken  withoat 
the  atate,  rulea  of  civil  practioe.  133. 

!■  saoOTmL— Ward  v.  Whitney.  8  N.  Y.  442;  Town 
of  Haneook  v.  First  Nat.  Bank  of  Oxford.  93  N.  Y.  82; 
Sohflff  V.  Lewis.  191  App:  Div.  30. 180  N.  Y.  Supp.  831; 
Bamet  v.  New  York  Cent.  A  H.  R.  R.  R.  Co..  106  Misc. 
198.  175  N.  Y.  Supp.  401;  Davis  Machine  Co.  v.  Robin- 
Mm.  42  Miac  62,  85  N.  Y.  Supp.  574;  McCua  v.  Tribune 


^,  1  Hun  409;  McArthur  v.  Soule,  5  Hun  68. 
iBBMIltf  to  AttomL— Bronner  v.  FrauenthaL  37 
N.  Y.  166;  Qreen  v.  Middleaez  Val.  R.  Co..  31  AppTDiv. 
412.  53  N.  Y.  Supp.  500;  Hetsel  v.  Eaaterly.  96  App.  Div. 
517.  89  N.  Y.  Supp.  154;  Trotter  v.  Bravoort.  29  Miac. 
662,  61  N.  Y.  Supp.  181;  Rudini  v.  North  Britiah  ft  Mer- 
cantile Ina.  Co..  91  Miac.  486.  155  N.  Y.  Supp.  301; 
Mutual  Life  Ina.  Co.  v.  Anthony.  50  Hun  101,  4  N.  Y. 

^VteB  gopMetsed. — Valton  v.  Nat.  Fund  Life  Aasur. 
Soe.,  20  N.  Y.  32;  Champnoy  v.  Bbmohard,  39  N.  Y. 
Ill;  XJiuon  Square  Bank  v.  Reichman.  9  App.  Div.  596. 
41  N.  Y.  '-  --    .  .        .«^ . 

367. 

V.  Commonwealth'  Tnut'  Co.,~  i24  App."^  Div7  '6337^86^ 


109  N.  Y.  Supp.  77;  Bowen  v.  Havana  Electric  Railway 
Co.,  146  App.  Div.  672.  131  N.  Y.  Supp.  536:  Hedna  v. 
Williama.  33  Hun  546;  Wing  v.  Rogers.  62  Hun  3^,  17 
N.  Y.  Supp.  153,  revd.  on  other  grounds.  138  N.  Y.  361; 
Benedict  v.  Richardson,  68  Hun  202,  22  N.  Y.  Supp. 
839;  Ooldmark  v.  Metropolitan  Opera  House  Co.,  22 
N.  Y.  Supp.  136. 

WlMn  not  iappnaMd.— Ruat  v.  BeUer.  41  N.  Y. 
488;  Michaetis  v.  Compania  Metalurgica,  51  App.  Div. 
470.  64  N.  Y.  Supp.  753. 

Oonsant  to  smoimI  eoumlssloii. — Becker  v.  Winnie, 
7  Hun  458. 

MotfoD  befof*  MaL— Newton  v.  Porter,  69  N.  Y. 
133;  Ruckert  v.  Bursley,  51  App.  Div.  377,  64  N.  Y. 
Supp.  622;  Bowen  v.  Havana  Eileetric  Railway  Co.,  146 
App.  Div.  672,  131  N.  Y.  Supp.  536;  Becker  v.  Winnie. 
7   Hun  458. 

Objeettom  »t  trial.— Comm.  Bank  v.  Union  Bank, 
11  N.  Y.  203;  Wright  v.  Calbot.  89  N.  Y.  570;  Murray 
V.  Great  West.  Ina.  Co..  39  Hun  581. 

LMlMC-^Benedict  v.  Richardson,  68  Hun  202.  22 
N.   Y.   Supp.  839. 

WaItw  of  ImcnlMf tiM. — ^Wanamaker  v.  Megraw, 
168  N.  Y.  125;  Reynokla  v.  Revnolda.  20  Misc.  254.  45 
N.  Y.  Supp.  338;  Mason  A  H.  Ozgan  Co.  v.  Pugaley,  19 
Hun  282. 

Witness  conflned  In  prison  or  JftlL— Mackenaie 
V.  Seaboard  National  Bank,  106  Miac  177,  178  N.  Y. 
Supp.  154. 


§  306.  Effect  of  deposition. 

A  deposition,  so  read  in  evidence,  has  the  same  effect,  and  no  other,  as  the  oral  testi* 

mony  of  the  witness  would  have.    Any  objection  to  the  competency  of  the  witness,  or  to 

b  question  or  answer,  may  be  made  as  if  the  witness  were  being  then  personally  examined; 

>ut  an  objection  as  to  the  form  only  of  a  question  is  waived  unless  noted  upon  the  deposi- 


aon. 


MS..   If  883  and  911   in 
}  883,  originally  reviaed 


av.    proc. 

art,  eomhined  and  rewritten.    ~  _        . 

lom  R.  &,  pt.  3.  oil.  7.  tit.  3,  If  9.  40.  §  911,  originally 

lensed  from  L.  1858.  ch.  387.  |  13.  and  R.  8.,  pt.  3,  ch. 

7.  tit.  3,  1 23. 

1b  gMieraL— >Midhaelia   v.    Compania    Metalurgica, 

1  App.  Div.  470,  04  N.  Y.  Supp.  763:  ManhaU  v.  Water- 

}wa  Steam  Eng.  Co.,  10  Hun  403;|Luoe  v.|Knowlton, 

5  N.  Y.   Supp.   825w    >^ 


Compoteney  or  rdefmney.— Wahamaker  v.  Megraw, 
108  N.  Y.  125;  CudUp  v.  N.  Y.  Eve.  Jour.  Pub.  Co.,  180 
N.  Y.  85;  Clifford  v.  Denver  &  Rio  Qrande  R.  R.  Co., 
Ill  App.  Div.  513.  97  N.  Y.  Supp.  707;  Kalbhoff  Co.  v. 
St.  Nicholaa  Church.  07  Miao.  107.  121  N.  Y.  Supp.  713; 
Fleming  v.  HoUenbeck.  7  Barb.  271;  Cope  v.  Sibley.  12 
Barb.  621. 

IrroiponilTe  onswen.— Faaain  v.  Hubbard,  55  N. 


*  So  in  original. 
ISl 
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Y.  4W.  BaynoU*  v.  Reynolds  10  Min.  ISM,  4S  S.  Y.  Sapa.  181;  B«^ 

Bunp,  3S8.  Camiu,  33  Butt.  _       _        _      ___ 

mbtt  of  depMHlMi.— IfUud  *.  Bcvntan.  TO  N.  Bonlaa  v.  BwdsU.  27  Hun  M;  Jordu  t.  JoRbo,  3  T.  J 

Y.  030:  KiuKi  T.  Knmar,  BO  Asp.  IM*.  M.  SO  N.  Y.  C.  Woi 

§  306.  Physical  exunination. 

In  an  action  to  recover  damages  for  penonal  iojiuias,  if  the  defendaat  shall  present  to 
the  court  satisfactory  evidence  that  he  is  ignorant  of  the  nature  and  extent  of  the  injuries 
complained  of,  the  court,  by  order,  shall  direct  that  the  pliuntdff  submit  to  a  physii^  ex- 
amination by  one  or  more  physicians  or  surgeons  to  be  designated  by  the  court  or  judge, 
and  such  examination  shall  be  had  and  made  under  such  restrioticms  and  directions  as  to 
the  court  or  judge  shall  aeem  proper.  If  the  party  to  be  examined  shall  be  a  femiUe  she 
shall  be  entitled  to  have  such  examination  before  a  physician  or  surgeon  of  her  own  aex. 
The  order  for  such  physical  exanunation,  upon  the  application  of  the  defendant,  ma/ 
also  direct  tiiat  the  testimoiQr  of  such  party  be  taken  by  depodtion  pursuant  to  tii^ 
article. 

n.r<..Hnn  — r^.  .;.   r.r^._  {  S73.  in  part,  with  u     Sm^UM  *.  TJohtwMWii.  137  App.  CHt.  330,  Ul  H.  Y; 
_._..__      =.__    —    ■     ■^  -   ,,  B«IWn,  101  An*.  DJT.  381.  MO  N. 


irDo.  HHtuiD  Buni.  7*;  lAdwr  ▼.  Bolton,  101  A».  Dir 
H  ttaHmoay  Y.  Sam.  331:  BlatUc  ol  LalmDd,  ITS  App. 
ninad.    Tha     N.  Y.  Supp.  31S;  Qraaa  T,  Middl«n  R.  < 


Dt  tho  ponon  who  is  to  ba  pbi^tnlly  Biamiiwl.  Tfaa  N.  Y.  Supp.  31S;  Qraaa  T,  HUdlon  R.  Ca„  10  HiB. 
phyidoJ^BUiDiaitian  could  uol  l»  ordan^i  ..loiia.  Th£i  473,  32  K.  Y.  Supp.  177,  alld..  90  Hon  007.  »S  N.  Y. 
■setion  nllowB  it  to  be  done  lAihta  way.  i  KT-'>,  u  uo.  b;  Supp.  1107;  Bon  *.  BnunbaiMr.  13  MIk.  031,  »*  N.  T. 
L.  IBTT.  th.  416.  L.  1879,  cb.  M2,  L  IS^,  Bh.  300,  L.  Supp.  010:  Lanaioa  t.  Bunneta,  IT  Mlao.  5fi9.  40  N. 
,     —    ,     ,.,g^^  ijjj^  ^jg.  ^j.  .     „        ^__j  . ^  i —   .^   __j  ~,  ...__   ..  ~,„   ..  ..  »  =..__    ™ 

L  3,  If  3.  34. 


at  way.    i  HT.i,  u  MO.  b;     Supp.  1107;  Bon  *.  BnunbaiMr.  13  MIk.  031,  34  N 

_, _. _.  M2,  L  I8W,  oh.  300,  L.     Supp.  010:  LawrmoB  t.  Bunnela,  IT  Mlao.  5fi9.  40  . 

I8B|,  nb.  721^  L^  IBMj  oh.  iX:  orifimilly  rLViwd  £mni     Y.  Sip^  680.  Mid  JO  Mac.  IS.  3TB.  44^N.  Y.  Bm-  « 


._, .—Lyon  V.    M.    R.  Co.,    143     378,  4B  N.  YTHupp.  743;  Cahn  i 

N.  Y.  293.  iBw.  7  M'lW.  401.  37  M.  Y.  Sunp    OSO;  Ool»  N.  Y.  Supp.  173:  Aoor^nuiu,  34  MSB.  100,  0>  N.  T. 

V.  Fill  Brook  Coal  Co.,  ISO  N.  Y.  SO:  M!itl>:r  of  DaTin,  Smqi.  S47:  I^adon  r.  Cition,  47  Mus.  304,  M  N.  Y. 

108  N.  Y.  SB;  B«ll  v.  Utt,  12  App.  Div.  fl»,  43  N.  Y,  8upp.  1111;  Tiipak  t.  Hoa.  S3  Mi».    632,  lOS  N.  Y. 

Supp.  112:  Sewell  v.  Butler.  16  App.  Div.  77.  44  K.  Y.  Supp.  70S:  FiN  ▼.  Dunlap.  H  Miki.  110.  100  N.  T.  Bupp. 

aupp.  1074:  Campball  t.  BsuIukT Co.    It  An>.  Kt.  846:  Wood  t.  Hoffman.  BO  Hiao.  80.  100  N.  Y.  Mod. 

474,  6S  N.  Y.  Supp.  9&4;  Peopla  ei  nl.  Mu^hir  r.  Rooaa,  040;  Miuk  t,  Cafbomadum  Co.,  TE  Miw.  30S,  131  S. 

a  App.  IMv.  oil,  SO  N,  Y.  8upp.  344;  Cohn  t.  Ysttor,  Y.  Supp.  1104;  Mattar  of  Laland.  OS  Mias.  440,  ISO  N. 

54  App,  Div.  033,  66  M.  Y.  Supp.  1017;  Orlando  v.  %n-  Y.  Siwi.  S33:  Tutooa  v.  Naw  YockVConubdatad  Rail- 

ODH  lUpld  Transit  Ity.  Co.,  IQO  App.  Div-.  3S0,  OS  N.  read  Co..  107  Miae.  STI,  177  N.  Y.  Supp.  SIB;  Hayt  v. 

Y.  Bupp.  S98;  Potter  v.  Village  o(  Hammi.u.ltvort,  112  Brewitw.  Gordon  A  Co.  (I02IJ,  109  App.  Div.  OS,  lOI 

App.  Div.  91.  98  N.  Y.  Supp,  1S6;  QolJtnl..  »  v.  Ziiin-  N.  Y.  Supp.  176. 

Ay,  114  App.  Div.  837.  100  N.  Y.  Supp.  ^'"1:  Wood  v.  rttrMrian   bm<   oat  tie  iMOrt.— Miiak  t.   Ow 

BoSmui  Co..  lai  App.  Div.  636,  106  X.  V  Sopp.  308;  borunduin  Co..  TS  Mtn.  aos,  133  K.  Y.  Supp.  1104. 

Smilh  V.  N'.  J.  A  Hu<r  Riv.  Ry.  A  Forr>'  C'j,  I^  App.  Blflil  W  take  X-car.— t^aliai  v.  Bolton,  101  App. 


City  Ry.  Co.,  123  App.  Div.  6.^2.  im  N.  V.  Supp.  M.     Madiinsi7  Co.,  17S  App.  Div.  4T3, 


Yorfc     Dir.  381.  140  N.  Y.  Supp.  331;  Omcory  r.  Aana  RoMl 
"      "-  ■        "■      -73,  103]N.  Y.  Sopp.  87*. 


§  307.  Testinumy  by  deposition  to  be  used  on  motion. 

If  the  testimony  of  a  person  not  a  party  be  dedred  for  use  upon  a  motion,  and  the  affi- 
davit or  depontion  of  such  person  be  necessary  therefor,  the  fact  that  such  person  has  re- 
fused to  make  afRdavit  of  facts  which  the  party  de^rii^;  his  testimony  believes  are  within 
his  knowledge  ia  sufficient  ground  also  for  taking  hia  testimony  pursuant  to  this  article. 

DfrtntlDn.— Code  ay.  piw.,  I  83S.  as  am.  by  L.  3  App,  DI*.  601,  37  N.  Y.  Bupp.  1078;  Jama  t.  Rldi- 

1877,  ob.  410,  L.  1901,  oh.  G30,  L.  1009.  ob.  05,  rawnttgo  udMn,  30  Hun  309;  Peopla  t.  Fatoo,  30  Abb.  N.  C.  170. 

and  ooudeuaad;  orij;iaa]1y  a  aubitltuta  loi  ooda  ol  proa..  fill  mini  tttn  M  ehnf  dak  1  iDnauto. — Mattar 

1401.  lubd.  T.  of  Cohan.  199  Min,  734.  174  N.  Y,  Supp,  437. 

kafecenm.— DepoaitiDn  to  be  uasd  on  motion.  lulea  PrlTllaffa.— B«ni  v.  McCraa;  02  App.  Div.  39.  TO 

of  rtfvil  prsotiee.  120.  N.  Y.  Supp,  804:  Avery  v.  Lea.  IIT  App.  Div.  344,  lU 

AptUmOMi.— Eberla  v.   Knba,  SO  App.  Div.  iSO.  N.  Y.  Supp.  12. 

04  N.  Y.  8ui».  340;  O'Connor  v.  McUushUn.  80  App.  Affldavft  apon  aHUntlDn.— Coekay  v.  Hutd.  14 

Dl*.  306,  80  N.  Y.  8m>p.  741:  People  «i  rel,  Tuell  v.  Abb.  N.  S.  183.  45  Hov.  Pr.  70. 

--       g3App.Div.  303.  SON.  Y.  Supp,  1109;  Danny  V.  Kfltawl    to    nuke  affllsTlt.— Allan   v.    Meyar.   7S 

-'    '    8  Mian.  S44,  38  N.  Y,  Sun.  744;  Fiaooia  N.  Y,  1;  Bennett  v.  Edwanii,  31  Hun  352;  Erielty.  Co. 


r.  Porlw,  88  Hun  335,  34  N.  Y.  Supp.  752;  Duuby  v. 

MUler,  le  Abb.  N.  B.  lOO  n,  d.   luu, 

Ta  be  BMd  OQ  ■ppUcatkiii  for  writ  at  mnndamiu.  BeremiM.— nnkanban.  Ino.,  v.  Cromelos  BuUdins 

—Matter  ol  Stanton  v,  Ci^.  188  App.  Div.  481.  174  Corporation,  105  App.  Div.  30,  185  N.  Y.  Bmp.  imj 

N.  Y.  Supp.  MI.  JobnsoD  V,   WelUncton  Coppai  Mi^nc  Co..   SS  Ulio. 

nudoatllHi  of  a4t(n«  putj.— Wallaoe  v,  Baiinc,  3S3.  110  N.  Y.*8upp.  lOW. 

§  308.  Depositions  in  special  proceedings. 

Testimony  may  be  taken  by  depoution,  under  this  article,  in  a  special  proceeding,  or 
for  use  in  such  a  proceedii^  about  to  be  brought,  as  though  the  procec^ug  were  an 
action. 

DcrlvatlsD. — New  aa  to  depoaitloni  witbin  itale.  L.  1895,  oh.  948:  orinnally  leriaed  horn  L.  1803,  oh. 
Suparaeda  ooda  dv,  moe..  I  SSS,  aubd.  0,  aa  to  dapon-     3TS.|l.mpan;*ndR.S.,pt.3,ch.7,tit.S,|  ll.inpart. 

tiona  witbout  atata.    1  SSS.  aa  am.  by  L.  1894,  ch,  308, 

§  309.  Letters  rogatory. 

In  a  case  where  a  party  is  entitled  to  take  testimony  by  depo^tion  pursuant  to  this  ar- 
ticle, if  there  is  good  reason  to  believe  that  the  ends  of  justice  will  be  better  promoted  by 
tiie  issuance  of  letters  rogatory  than  by  the  granting  of  on  order,  the  issuance  of  a  com- 
misdon  or  service  of  a  notice,  such  letters  may  be  issued  by  the  court.    Letters  rogatory 


art  29 
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{309 


can  be  issued  only  to  examine  one  or  more  witnesses  upon  written  interrogatories  annexed 
thezeto. 

m 

DMif  ilDtt.— Code  dr.  proo.,  f  013,  rawritton. 

Wkm  lMiMd.^Deeauvill«  Aatomobile  Co.  ▼.  Met. 
Buk.  134  App.  DiT.  478.  106  N.  Y.  8upp.  1Q27:  BoweD 
▼.  Havau  BlMtrie  BaUway  Co.,  146  App.  Div.  673.  131 
N.  Y.  Supp.  536;  Vanucool*  ▼.  PartoUi  M(g.  Co..  189 
Appt  Div.  »4,  178  Nf.  Y.  8upp.  428. 


77,  130 


to  ioHin  •Ocbfel— Matter  of  Smith,  79 
N.Y.8 


Supp.  633. 


PerttDeney  of  IntemMnitorlea  AiiiMied. — Matter  off 

Sokith,  80  M'tao.  633, 143  N.  Y.  Supp.  151. 

Stor  pending  Ntarn.— Mittefdeatohen  Prirat  Bank 
▼.  Chaitm.  177  App.  Div.  460. 164  N.  Y.  Supp.  161. 

Wben  court  will  pass  Bpon  reieTnncy  or  mnUri- 
aUif  of  testf monj  souKht.— Goehi  Kaioha  Y.  S.  v. 
France  A  Canada  Steamship  Co.  (1931),  196  App.  Div. 
551.  188  N.  Y.  Supp.  131. 


CIVIL  PRACTICE  ACT 


Dftpositioiis  taken  within  the  state  for  use  without  the  state 

Seo.  310.  Id  vhit  obhi  daponCioD  Duy  b«  Ukta. 
311.  Subpoan*  to  trilBtw. 
313.  TkIudr  uhI  ntuTD  ot  dapoatian. 

§  310.  In  irtut  cases  depositioas  may  be  taken. 

A  party  to  an  action,  suit  or  special  prooeedii^,  civil  or  criminal,  pending  in  a  court 
without  the  atate,  either  in  the  Uuited  States  or  in  a  foreign  county,  may  obtain,  by  the 
special  proceeding  prescribed  in  this  article,  the  testimony  of  a  witness,  and,  in  connection 
therewith,  the  production  of  books  and  papers,  within  the  state,  to  be  used  in  the  action, 
suit  or  special  proceeding. 


priKeediDgs  tbprHn.  ruls.<  ot  civil  pnctics,  IW,  137,  Matter  ol  Spii 

HbtoiT  of  statnta.— Mitter  of  II.  a  Pipe  Line  Co..      393. 
IQ  App.  Uiv.  IBS,  M  N.  V.  Bupp.  713. 

§  311.  Subpoena  to  witness. 

Where  a  commissioa  to  take  testimony,  within  the  state,  has  been  issued  from  the  court 
in  which  the  a[^on,suitorspeciaIproceedii^ia  pending;  or  whereanotice  has  been  given, or 
any  other  proceeding  has  been  taken  for  the  purpose  of  taking  the  teatimony,  within  the  state, 
pursuant  to  the  laws  of  the  state  or  country  wherein  the  court  is  located,  or  pursuant  to 
the  laws  of  the  United  States  if  it  is  a  court  of  the  Umted  States,  the  supreme  court,  or  the 
county  court,  or  a  jui^e  of  either  court,  in  a  proper  oaee,  on  the  presentation  of  a  verified 
petition  shall  issue  a  subpoeoa  to  the  witness,  commanding  him  to  appear  before  thecom- 
misBioner,  named  in  the  commission;  or  before  a  commissioner,  witldn  the  state,  for  the 
state,  territory  or  foreign  country,  in  which  the  notice  was  pven,  or  the  proceeding  taken; 
or  before  the  officer  designated  in  the  commission,  notice  or  other  paper,  by  his  titie  of 
olHce;  at  a  time  and  place  specified  in  the  subpcena,  to  testify,  in  the  action,  suit  or  special 
proceeding,  [f  the  witness  shall  fail  to  obey  the  subpcena,  or  refuse  to  have  an  oatJi  ad- 
ministered, oi  to  testify,  or  to  produce  a  book  or  paper  pursuant  to  a  subpceua,  or  to  sub- 
scribe his  dcpoutjon,  the  court  or  jui^e  issuing  the  subpoena,  if  it  ia  determined  that  a 
contempt  has  been  committed,  shall  prescribe  the  punishment  as  in  the  case  of  a  recalci- 
trant witness  in  the  supreme  court.    Such  proceedings  shall  be  regulated  by  rules. 

DerlnUoD.— Code  dr,  pnw.,  f  Sis,  u  un.  by  L.  1890,  Baola  aMd  napBTi,— Matter  of  Dittmu.  6S  App.  IKr 
gh.  602,  without  oluDge:  oriciiuily  nrvued  fnim  R.  B.,      313,  73  N.  Y.  Bupp,  SSfl;  Matter  of  Lee.  «1  MlK.  H2,  Si 

_.  ,  .,    -...„...„  __j____,.  ., L._,    .oo,       N.y,8upp,r"' 

Contempl 

-    -   ¥,  333:  Matter  at  Stnu  T.  Rudall,  177 
^tar  ot  U.  3.  Pipa  Una  Co.7l6  App.  DIt.  ISS, 

, _.,J.  713;  People  ai  ml.  MeDnuatdT.  Lwibu- 

r-. .■  -  H76*-TSl.  ehsr,  34App,DiT,  S77,  MM,  r.  Supp.  SS9,  aSi.  33HiM. 

(oniDil»islon.— Matter  ol  Canter,  82  App.  Div.  103,  4B6,  51  N.Y.Supp.  735^  MaiterolDittnuui,  WApp,  DiT, 
Bl  K.  V.  Supp. -ttS;  Matter  of  Oarvay.  36  Miao.  363,  H  343,  7314.  Y.  Bupp.  88fl:MattarofBiuiuie[l,  IS  Uin.  307. 
N".  V.  3upp,  115.  *t  N.  Y.  Bupp.  357:  Mattac  ot  Whiilook.  61  Hun  3S1,  > 

SnbpoeilL—Maltei  ot  Oarvay,  33  App.  Div.  134,  63      N.  Y,  Bupp,  &S5. 
..    ^  •^rr—    ,-„... .  u-li.-    ..'^__    r.:„    .n.  • — ^LT !__  ._  j: — .  _= 10  aoiwer  — Hyde 


3,  i  30.  and  part  of  {  31. »  am.  by  L.  1S67,  N,V^8upp,  ,324^^ 

—RulwofdvilprKtioB,  138,137.    Puoiali-  _. 

,nuit  witn^  in  aupreme  murt,  C.  P.  A..  N.Y.  400;  Matt -,. 

edincs  in  nipreme  court  for  puniihmeot  44  N.  Y.  Supp^  713;  People  ai 


§  312.  Taking  and  return  of  deposition. 

The  officer  or  commissioner  before  whom  a  witness  appears,  in  a  case  specified  in  this 
article,  must  take  down  his  testimony,  in  writing,  and  must  annex  thereto  copies  of  all 
books  and  pi^iers  produced  or  such  parts  thereof  aa  shall  be  required,  and  must  certify 
and  transmit  it  to  the  court  in  which  the  action,  suit  or  special  proceeding  ia  pending,  sa 
Jhe  practice  oF  that  court  requires. 


•rt.  31  PERPETUATION  OF  TESTIMONY  IN  REAL  PROPERTY  ACTIONS  55  313-317 


ARTICLE  31 
Perpetuation  of  testimony  in  real  property  actions 

Sac.  313.  Testiinony  perprtuated  in  actiona  or  prooeedinps  involi4ng  title  to  roal  property. 

314.  Dooumantaxy  evidenoe  in  oonneotion  with  testunony  perpetuated. 

315.  Mode  of  intrdducing  testimony  perpetuated. 

310.  Application  to  take  deposition  and  to  perpetuate  testimony. 

317.  Notice  of  application  iad  appointment  of  referee. 

318.  Order  to  examine  witness  without  the  state. 

319.  Proeeedin^  before  referee. 

33(X  Examination;  deposition  to  be  agned  and  certified. 
321.  Depositions  as  evidenoe. 


§  313.  Testimony  perpetuated  in  actipns  or  proceedings  involving  title  to  real 
property. 

In  any  action  or  proceeding  involving  a  question  as  to  title  to  real  property  in  the  state 
of  New  York,  the  court,  upon  the  offer  of  any  party,  shall  receive  in  evidenoe  testimony 
perpetuated  pursuant  to  the  provisions  of  this  article;  provided  that  the  testimony  of  a 
witness  shall  not  be  admissible  under  the  provisions  hereof,  until  the  court  is  satisfied 
that  such  witness  is  deceased,  or  is  unable  personally  to  attend  by  reason  of  insanity,  sick- 
ness or  other  infirmity,  or  is  confined  in  a  prison  or  jail,  or  is  absent  from  the  state,  and 
his  attendance  can  not  be  compelled  by  subpoena  or  his  testimony  taken  by  commission, 
with  reasonable  diligence. 

DerlTAtloii. — Ck>de  dv.  proc.,  {  1688a,    as   added  by         EeCBrence. — ^Petition,  rules  of  civil  practice,  138. 
L.  1901.  eh.  303. 

§  314.  Documentary  evidence  in  connection  with  testimony  perpetuated. 

No  provision  of  this  article  shall  give  to  any  documentaiy  evidence  introduced  in  con- 
nection with  such  testimony  any  greater  or  different  effect  than  may  be  due  to  it  by  rea- 
son of  the  testimony  relative  thereto  or  its  own  character. 

Dcrlratioii.— Code  civ.  proc,  f  lG88b,  as  added  by  L.  1901,  ch.  303. 

§  316.  Mode  of  introducing  testimony  perpetuated. 

Such  testfanony  may  be  introduced  in  such  action  or  proceeding  in  any  mode  established 
by  the  practice  of  the  courts  for  the  introduction  of  testimony  given  upon  a  former  trial 
of  an  action  by  a  witness  who  has  since  died,  and  subject  to  objections  as  to  the  competency 
of  a  witness  or  the  relevancy  or  competency  of  a  question  put  to  him  or  the  answer  given 
by  him,  as  if  the  witness  were  personally  examined,  and  without  being  noted  upon  the 
depodtion. 

DcrirattMi.— Code  oiv.  proc.,  { 1688e,  as  added  L.  1901,  oh.  303. 

§  316.  Application  to  take  deposition  and  to  perpetuate  testimony. 

Where  a  person  has  been,  or  he  and  those  under  whom  he  claims  have  been,  for  one 
year  in  possession  of  real  pro[>erty  or  of  an  undivided  interest  therein,  claiming  it  in  fee,  or 
for  life,  or  for  a  term  of  years  not  less  than  ten,  he  may  apply  to  the  supreme  court,  by 
petition,  to  take  the  depoedtion  of  any  person  or  persons  and  to  perpetuate  such  testimony 
to  be  received  in  evidence  pursuant  to  the  provisions  of  this  article. 

DflrfVBttoB.--Code  dv.  pzx>o..  f  1688d,  as  added  by  L.  1901«  oh.  303. 

$  317.  Notice  of  application  and  appointment  of  referee. 

Upon  the  presentation  of  the  petition,  the  judge  shall  make  an  order  containing  direc- 
tions as  to  the  persons  to  whom,  and  the  manner  in  which,  notice  shall  be  given  of  the 
tune  and  place  at  which  such  application  will  be  heard;  and  at  the  time  fixed  in  said  no- 
tice for  that  purpose,  if  it  shall  be  shown  to  the  satisfaction  of  the  court  that  the  case  comes 
within  the  provisions  of  this  article,  the  court  shall  make  an  order  appointing  a  referee  to 
take  such  testimony  and  prescribing  the  manner  in  which  and  the  persons  to  whom  notice 
shall  be  given  of  the  time  and  place  at  which  the  testimony  will  be  taken  before  said  ref- 
eree. 

ll«lf»ttMi.— Code  dv.  proc.,  i  1688f,  as  added  by  L.  1901.  oh.  303,  first  sentence. 


§§  31&-^21  CIVIL  PRACTICE  ACT  art  31 

§  318.  Order  to  examine  witness  without  the  state. 

If  it  shall  appear  from  the  petition  that  the  person  or  persons  to  be  examined  reside 
without  the  state,  the  judge  to  whom  the  petition  may  be  presented  may  direct  that  a 
conmiission  be  issued  to  one  or  more  competent  persons  named  therein  to  examine  the  per- 
son or  persons  named  therein  under  oath  upon  the  interrogatories  annexed  to  the  commis- 
sion; to  take  and  certify  the  deposition  of  each  witness,  and  to  return  the  same  and  the 
commission  according  to  the  directions  given  in  or  with  the  commission;  and  for  this 
purpose  the  judge  shall  make  an  order  directing  that  interrogatories  be  settled  on  notice 
to  persons  who,  from  the  petition  it  may  appear,  may  be  adversely  affected  by  the  testi- 
mony sought  to  be  taken.  All  the  *  provision  of  the  civil  practice  act  and  rules,  relating  to 
depositions  taken  without  the  state  for  use  within  the  state,  shall  apply  to  depositions  taken 
without  the  state  as  herein  provided;  and  a  deposition  taken  and  filed  in  accordance  with 
the  provisions  thereof  and  of  this  article,  shall  have  the  same  force  and  effect  as  the  deposi* 
tions  of  a  witness  before  a  referee  as  herein  provided,  if,  before  it  may  be  read  in  evidence, 
the  petition  and  order  under  which  it  was  taken  and  proof  of  service  of  all  the  notices  re- 
quired by  this  article  shall  be  filed  in  the  offiqe  of  the  clerk  of  the  county  in  which  the  real 
estate  is  situated,  and  the  deposition  or  a  certified  copy  thereof  shall  be  recorded  in  the- 
office  of  the  register,  or,  if  there  be  none,  of  the  county  derk  of  the  county  in  which  the 
real  estate  is  situated. 

DcrlTfttlOBu— Code  dv.  proo.,  1 1688f,  as  added  by  L.  190i»  oh.  303,  and  am.  by  L.  1913,  oh.  140.  all  except 
first  sentence. 

§  319.  Proceedings  before  referee. 

Before  proceeding  with  the  testimony,  the  referee  shall  require  proof  that  due  notice  of 
the  hearing  has  been  ^ven  in  accordance  with  the  directions  in  said  order  contained,  and 
thereupon  the  referee  must  proceed  to  take  the  depositions  of  the  persons  proposed  to  be 
examined,  as  stated  in  the  petition,  at  the  time  and  place  mentioned  in  the  notice,  and 
from  time  to  lame  may  adjourn  the  examination  to  another  day  and  another  place  within 
the  same  county.  All  the  provisions  of  section  four  hundred  and  six  of  this  act  apply  to 
the  examination  of  a  person  taken  before  a  referee  as  *  proscribed  in  this  article. 

DerlTAtloii^— Code  <»▼.  proc.,  i  1688g,  as  added  by  L.  1901,  oh.  303,  and  am.  by  L.  1913,  oh.  140. 

§  320.  Examination ;  deposition  to  be  signed  and  certified. 

The  referee  upon  every  examination  taken  as  prescribed  in  this  article  must  insert  therein 
every  answer  or  declaration  of  the  person  examined,  which  any  party  to  the  said  pro- 
ceeding requires  to  be  inserted.  If  upon  the  examination  before  the  referee  the  person  ex- 
amined refuses  to  answer  any  question,  the  referee  must  report  the  fact  to  the  court  or  a 
judge  thereof,  who  must  determine  whether  the  witness  is  bound  to  answer  the  question* 
The  deposition  when  completed  must  be  read  and  subscribed  by  the  persons  examined, 
certified  to  by  the  referee,  and  within  ten  days  thereafter,  together  with  the  petition  and 
order  under  which  it  was  taken  and  proof  of  service  of  all  the  notices  required  by  this 
article,  must  be  filed  in  the  office  of  the  clerk  of  the  county  in  which  it  was  taken,  and  the 
said  deposition  or  a  certified  copy  thereof  must  be  recorded  in  the  office  of  the  register, 
or  clerk  where  there  is  no  register,  of  the  county  in  which  the  real  estate  is  atuated. 

DeriTmtioii«— <:Me  oiT.  |»roo.,  { IdSSh.  as  added  by  L.  1901,  oh.  308. 

§  321.  Depositions  as  evidence. 

The  depositions  or  a  certified  copy  thereof,  taken  to  perpetuate  testfanony  in  an  action 
or  proceeding  involving  a  question  as  to  the  tdtle  of  real  property  in  the  state  of  New  York^ 
taken  before  a  referee  or  pursuant  to  a  commission,  may  be  read  in  evidence  by  any  party 
to  an  action  or  proceeding,  which  shall  involve  the  title  to  such  real  property,  as  against  the 
person  on  whose  petition  said  depositions  were  taken,  each  person  to  whom  notice  of  the 
taking  of  such  depositions  was  given  as  directed  in  the  order  appointing  the  referee,  and 
all  persons  claiming  from,  through  or  under  them  or  any  of  them. 

Derlf»tioii.^Oode  dr.  proo.  §  16881,  as  added  by  L.  1901.  oh.  303,  and  am.  by  L.  1913,  oh.  140;  originally 
rensed  from  R.  8..  pi.  3,  eh.  8,  tit.  12,  {  63,  and  tit.  17, 1 15. 

*  So  in  original. 


•rt.  32  ADMISSIONS,  DISCOVERY  AND  INSPEX)TION  S§  322-324 


ARTICLE  32 
AdmissionSi  discoveiy  and  inspection 

See.  322.  Adnuaaion  of  ceniiinenem  of  paper. 
323.  Admifleioo  of  XMts. 
334.  Power  of  oourt  to  require  disoovexy. 

325.  PMialty  for  diflobedience. 

326.  ESffeoi  of  bocrics  or  documents  produoed  under  order  for  diaoovery. 

327.  Discovery  or  inspection  on  notice. 

328.  DisekMure  by  party  in  aid  of  discovery. 

§  322.  Admission  of  genuineness  of  paper. 

The  attorney  for  a  party,  at  any  time  before  the  trial,  may  exhibit  to  the  attorney  for 
the  adverse  party,  a  paper  material  to  the  action  and  request  a  written  admission  of  its 
genuineness.  If  the  admission  is  not  given  within  four  days  after  the  request,  and  the  pa- 
per is  proved  or  admitted  on  the  trial,  the  expenses  incunred  by  the  party  exhibiting  it  in 
order  to  prove  its  genuineness  must  be  ascertained  at  the  trial  and  paid  by  the  party  re- 
fusing the  admission,  whatever  the  result  of  the  cause,  matter  or  issue  may  be;  unless  it 
appears  to  the  satisfaction  of  the  court  that  there  was  a  good  reason  for  the  refusal. 

Hcrtfmltoil.— Code  dv.  proo.,  {  735,  without  change  of        Effect.— Voisin  v.  Com.  Mut.  Ins.  Co.,  22  N.  Y.  Supp. 
iubatance;  originally  revised  from  code  of  proc.,  {  388.     348. 
in  part. 

§  323.  Admission  of  facts. 

Any  party,  by  notice  in  writing,  at  any  time  not  later  than  ten  days  before  the  term  or 
day  for  which  notice  of  trial  has  been  given,  may  call  on  any  other  party  to  admit,  for  the 
purposes  of  the  cause,. matter  or  issue  only,  any  specific  fact  or  facts  mentioned  in  such 
notice.  In  case  of  refusal  or  neglect  to  admit  the  same  within  six  days  after  service  of 
such  notice,  or  within  such  further  time  as  may  be  allowed  by  the  court  or  a  judge,  the  ex- 
penses incurred  in  proving  such  fact  or  facts  must  be  ascertained  at  the  trial  and  paid  by 
the  party  so  neglecting  or  refusing,  whatever  the  result  of  the  cause,  matter  or  issue  may 
be,  unless  at  the  trial  or  hearing  the  court  or  a  judge  certify  that  the  refusal  to  admit  was 
reasonable,  or  unless  the  court  or  a  judge,  at  any  time,  shall  order  or  direct  otherwise. 
Any  admission  made  in  pursuance  of  such  notice  is  to  be  deemed  to  be  made  only  for  the 
purposes  of  the  particular  cause,  matter  or  issue,  and  not  as  an  admission  to  be  used 
agsdnst  the  party  on  any  other  *occosion  or  in  favor  of  any  person  other  than  the  party 
pving  the  notice.  The  court  or  a  judge,  at  any  time,  may  allow  any  party  to  amend 
or  withdraw  any  admission  so  made  on  such  terms  as  may  be  just. 

BMJrotltn*— New.     Substance  of .  English  praoUce.     Lawyers*  Association.    See  report  of  May  3,  1917,  p.  15, 
cider  32,  rule  4.   The  rule  in  substance  was  recommendea     {  31,  practice  act. 
by  thie  apedal  practice  committee  of  the  New  York  Coxmty 

§  324.  Power  of  court  to  require  discoveiy. 

A  oourt  of  record,  other  than  a  justices'  court  in  a  city,  by  order  may  compel  a  party  to 
an  action  pending  therein  to  produce  and  discover,  or  to  give  to  the  other  party,  an  inspec- 
tion and  copy,  or  permission  to  take  a  copy  or  photograph  of  a  book,  document,  or  other 
paper,  or  to  make  discovery  of  any  article  or  property,  in  his  possession  or  under  his  con- 
trol, relating  to  the  merits  of  the  action,  or  of  the  defense  therein.  The  procedure  for  ob- 
taining such  order  shall  be  regulated  by  rules. 

DerlfAttOU. — Code  civ.  proc.,  1 803.  as  am.  by  L.  1903,  Applleatloa. — People  ex  rel.  Spire  v.  General  Com- 

oh.  173.  L.  1913.  ch.  88,  without  change  of  substance.   The  mittee,  25  App.  Div.  339,  347, 49  N.  Y.  Supp.  723;  C.  ft  C. 

list  sentence  is  from   code  civ.   proc,  §804  which  was  Electric  Co.  v.  Walker  Co.,  35  App.  Div.  426,  54  N.  Y. 

lepealed  without  re-enactment  in  view  of  this  section  and  Supp.  810;  Bayloa  v.  Bullock  Electric  Mfg.  Co.,  59  App. 

■evised  from  R.  S.,  pt.  3,  Div.  576,  69  N.  Y.  Supp.  693;  Manthey  v.  Wyoming  Co. 


-«w  rule.     1803,  oriipnally  revised  >.vm»  xv.  ».,  (">•  »•  •-'>«.  ^^vm  »c  .^.  m-.  K,xAt,t,.  »<^w,  a.««m.«^«,  ..  ..y>,.....^  w^. 

oh.  1,  tit.  3, 1 21.  and  code  of  proc.,  &  388,  in  part.    §  804,  Co-op.  Fire  Ins.  Co..  76  App.  Div.  579,  78  N.  Y.  Supp. 

ononaUy  revised  from  R.  S..  pt.  3,  ch.  1.  tit.  3,  $  22.  596;  Romer  v.  Kensico  Cemetery,  79  App.  Div.  100,  SO 

Beftraneef. — Rules  of  civil  practice,  140-112  are  de-  N.  Y.  Supp.  38;  Matter  of  Thompson.  95  App.  Div.  542, 

iicned  to  supplement  C.  P.  A.,  tS  324^27.     Proceedings  89  N.  Y.  Supp.  4;  Bradley  v.  Bradley.  137  App.  Div.  751. 
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§  325.  Penalty  for  disobedience. 

Where  an  order  directs  a  discovery  or  inspection,  the  party  in  whose  behalf  it  was  made 
upon  proof  that  the  adverse  party  has  failed  to  obey  it  and  upon  notice  to  him,  may  apply 
to  the  court  for  an  order  to  punish  him  for  the  failure.  Upon  the  hearing  of  the  applica- 
tion, the  court,  upon  the  payment  of  such  a  sum  for  the  expenses  of  the  applicant  as  the 
court  fixes  and  upon  compliance  with  such  other  terms  as  it  deems  just  to  impose,  may  per- 
mit the  party  in  default  to  comply  with  the  order  for  a  discovery  and  inspection ;  and,  for  that 
purpose,  it  may  direct  that  the  application  to  punish  him  stand  over  to  a  future  time. 
Upon  the  final  hearing  of  the  application  to  punish  the  party  in  default,  the  court,  in  a 
proper  case,  may  direct  that  his  complaint  be  dismissed  or  his  answer  or  reply  be  stricken 
out  and  that  judgment  be  rendered  accordingly;  or  it  may  make  an  order  striking  out  one 
or  more  causes  of  action,  defenses,  coimterclaims  or  replies,  interposed  by  him;  or  that  he 
be  debarred  from  maintaining  a  particular  claim  or  defense  in  relation  to  which  the  dis- 
covery or  inspection  was  sought.  Where  the  party  has  failed  to  obey  an  order  allowing  an 
inspection  by  the  adverse  party  and  requiring  him  to  furnish  a  copy  or  permit  a  copy  to 
be  taken,  the  court  may  also  direct  that  the  book,  document  or  other  paper  be  excluded 
from  being  given  in  evidence;  or  it  may  punish  the  party  for  a  contempt;  or  both. 


tioii.— Code  dv.  proo..  1 806.  without  chanoe  of  Banee  v.  Rainey,  130  App.  Div.  465. 114  N.  Y.  Supp.  966; 

:  originally  reviaed  from  R.  S..  pt.  3,  oh.  1.  tit.  3.  Brown  v.  Qeord,  26  Miae.  128.  56  N.  Y.  Supp.  028; 

I  26,  in  part.  Roaaner  v.  N.  Y.  Muaeum  Aaan.,  20  Hun  182. 
AntboHtr  to  ttrlke  oat  or  dieiiilit  pleoding. 

§  326.  Effect  of  books  or  documents  produced  under  order  for  discovery. 

A  book,  document  or  other  paper  produced  under  an  order  for  its  discovery  has  the 
same  effect,  when  used  by  the  party  requiring  it,  as  if  it  was  produced  upon  notice,  accord- 
ing to  the  practice  of  the  court. 

PoilftlDii. — Code  dv.  proc.,  1 800,  without  change  of  aubatanoe;  originally  reviaed  from  R.  S.,  pt.  8,  eh.  1,  tit.  3 
127. 

§  327.  Discovery  or  inspection  on  notice. 

Every  party  to  an  action  shall  be  entitled,  at  any  time,  by  notice  in  writing,  to  give 
notice  to  any  other  party,  in  whose  pleadings  or  affidavits  reference  is  made  to  any  doc- 
ument, to  produce  such  document  for  the  inspection  of  the  party  giving  such  notice,  or  of 
bis  attorney,  and  to  permit  him  or  them  to  take  copies  thereof;  and  any  party  not  com- 
plying with  such  notice  shall  not  afterward  be  at  liberty  to  put  any  such  document  in 
evidence  on  his  behalf  in  such  cause  or  matter,  unless  he  shall  satisfy  the  court  that  such 
document  relates  only  to  his  own  title,  he  being  a  defendant,  or  that  he  had  some  other 
cause  or  excuse  which  the  court  shall  deem  sufficient  for  not  compl3ring  with  such  notice; 
m  which  case  the  court  may  allow  the  same  to  be  put  in  evidence  on  such  terms  as  to 
costs  and  otherwise  as  the  court  shall  think  fit. 


—New.   Engliah  practice,  order  31,  rule  15,     county  lawyers*  aaaodation  |  27.    See  report  of  May  8* 
applied  only  to  an  action,    ^lort  practice  act  propoaed  by       1017. 


§  328.  Disclosure  by  party  in  aid  of 

The  court,  on  the  application  of  any  party  to  an  action,  also  may  make  an  order  requir- 
ing any  other  party  to  state  by  affidavit  whether  any  one  or  more  specific  documents,  to 
be  specified  in  the  application,  is  or  are,  or  has  or  have  at  any  time  been  in  his  possession 
or  power,  and,  if  not  then  in  his  possession,  ^en  he  parted  with  the  same,  and  what  has 
become  thereof.  Such  application  shall  be  made  upon  an  affidavit  stating  that  in  the  be- 
lief of  the  deponent  the  party  against  whom  the  application  is  made  has,  or  has  at  some 
time  had,  in  his  possession  or  power  the  document  or  documents  specified  in  the  applica- 
tion, and  that  they  relate  to  the  matters  in  question  in  the  case  or  matter,  or  to  some  of 
Uiem. 

IHfliailoa.— -New.  Engliah  practice,  order  31,  rule  Ita;  ahort  practice  act.  propoaed  by  County  Lawyers 
Aaaociataon.  1 20.    See  report  of  May  3,  1017. 
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404.  Serviee  of  subpoena  issued  ooi  of  a  court.  ^ 

405.  Penalty  for  disobedience  to  subpoena  or  order. 
400.  Subpoena  issued  by  judge,  arbitrstor,  referee  or  otber  persons,  in  certain 

407.  Qttsilifieation  of  preceding  sectiooa. 

408.  Diseharie  of  witness  from  arrest. 

400.  Attendance  of  peison  when  required  by  judgment. 

410.  Production  of  official  records  upon  trial  or  heaiin/i. 

411.  Production  of  book  of  account  upon  trial  or  heanng. 

412.  Production  of  hospital  records  upon  trial  or  hearing. 

413.  Production  of  corporation  book  or  paper  on  triaL 

414.  Personal  attendance  pursuant  to  subpoena  duces  tecum. 

ounB  TO  nuNO  vr  pbisonbb  as  witnbss 

41&  Order  to  bring  up  prisoner  as  witness. 

416.  Order  to  produce  prisoner  before  officer  or  body. 

417.  Order  to  produce  prisoner  in  certain  inferior  courts. 

418.  Order  when  prisoner  ia  sentenced  to  death  or  for  fdony. 
410.  Remanding  of  prisoner  after  testifying. 

420.  Penalty  for  f airare  to  obey  order  to  produce  priaoner. 

BVIDBNCB  PROVISIONS  GBNERALLT 

§  329.  Fonn  of  certificate. 

Where  a  transcript,  exemplification  or  certified  copy  of  a  record  or  other  paper,  is  de- 
clared by  law  to  be  evidence,  and  special  provision  is  not  made  for  the  form  of  the  certif-* 
icate,  in  the  particular  case,  the  person  authorized  to  certify,  must  state  in  his  certificate 
that  it  has  been  compared  by  him  with  the  original  and  that  it  is  a  correct  transcript  there- 
from and  of  the  whole  of  the  ori^al. 

DeilwUiWL— Oode  eir.  pioc..  |  067;  originaUy  reviaed  N.  Y.  70;  Quatayus  ▼.  Dahhner.  98  Miac  462,  168  N.  Y. 
from  R.  8..  pt.  3.  ch.  7.  tit.  3,  first  mfft  of  1 60.  Supp.  182. 

'• — ^Bounano  ▼.  Mets  Brothers  Co.,  188  App. 


iipp.  J 
sarT( 


Drr.  an.  177  N.  Y.  Sopp.  61. 


Todoro.  284  N.  Y.  120;  Nolan  ▼.  Nolan.  85  App.  Div.  839, 
54  N.  Y.  Sopp.  975;  People  ex  rel.  Crittenden  v.  Keenan, 
81  Hun  686;  Radford  v.  Snow,  46  Hun  370. 
Salllcleiiey  of  eertllaite.— Dunatan  ▼.  ffiggina,  188 


p.        sorrey  report  Hod  with  dork  of  eovrt  In  ■ol- 

Cain,  not  doly  aathonticatod. — Broeniman  Co.  v. 
berty  Export  i  Import  Corx>oration  (1921),  117  Miac 


»erty  isxp 
579.  191  N.  Y.  Supp.  429. 

OmlfsloB  of  rofonuo  ttompa. — Qustavua  ▼. 
mer.  98  Miac.  462,  163  N.  Y.  Supp.  132. 


Dahl- 


§  330.  Certificate  attested  by  seaL 

If  the  officer,  or  the  court,  body  or  board,  m  whose  custody  au  original  paper  specified 
in  the  last  section  is  required  to  be,  by  the  laws  of  the  state  or  of  another  state  or  of  the 
United  States  or  of  a  territory  thereof,  or  of  a  foreign  country,  has,  pursuant  to  those  laws^ 
an  official  seal,  the  certificate  must  be  attested  by  that  seal.  If  the  certificate  is  made  by 
the  clerk  of  a  county  within  the  state,  it  must  be  attested  by  the  seal  of  the  county. 

This  section  does  not  require  the  seal  of  a  court  to  be  affixed  to  a  certified  copy  of  an 
order  or  of  a  paper  filed  therein  or  entry  made,  where  the  copy  is  used  in  the  sftme  court 
or  before  an  officer  thereof. 

DhIioIIoiu — ^Firat  two  aentencea  are  code  dr.  proc.,     by  L.  1877,  ch.  416;  originally  reviaed  from  R.  S.,  pt.  8, 
I  968;  oridnalfar  reviaed  from  R.  &,  pt.  8,  ch.  7,  tit.  3.     oh.  7,  tit.  8,  |  6a 
ffi9,inpart.    I4wt sentence  is  code  dv.  proc.,  §909,  aa  am. 

§  331.  Proof  <rf  written  instruments  wliere  subscribing  witnesses. 

Except  in  the  case  of  written  instruments  to  the  validity  of  which  a  subscribing  witness 
or  subscribing  witnesses  is  or  are  necessary,  whenever,  upon  the  trial  of  any  action  or  upon 
the  hearing  of  any  judicial  proceeding,  a  written  instrument  is  offered  in  evidence,  to  which 
there  is  a  subscribing  witness,  it  shall  not  be  necessary  to  call  such  subscribing  witness,  but 
such  ins^nmient  may  be  proved  in  the  same  manner  as  it  might  be  proved  if  there  were 
no  subscribing  witness  thereto. 

PwUmCloiu— Code  dv.  proc.,  |  961b,  aa  added  by   L.  1909,  ch.  65;  originally  reviaed  from  L.  1883,  ch.  196, 

§  332.  Proof  of  instrument  by  comparison  of  handwriting. 

Ckmipariscm  of  a  disputed  writing  with  any  writing  proved  to  the  satLsfaction  of  the 
court  to  be  the  genuine  handwriting  of  any  person  claimed  on  the  trial  to  have  made  or 
executed  the  disputed  instrument  or  writing  shall  be  permitted  and  submitted  to  the  court 
and  juiy  in  like  manner. 

Itaflfalloii^— Cods  dv.  proc.,  1 961d,a8  added  L.  1909,         Slaiidards  of 
sh.  68;  origloally  reviaed  from  L.  1880,  ch.  86, 1 1,  aa  am.     195  App.  Div.  200,  ] 
by  L.  ISMrdTsM,  I  L 

141 


mpwlsoii.— Turaurs  v.  Breitunc. 
NTY.  Supd.  620.  ^^ 
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§  333.  Proof  of  lost  negotiable  paper. 

1.  Where,  upon  the  trial  of  an  action,  it  appears  that  a  negotiable  promissory  note  or 
bill  of  exchange,  upon  which  the  action  or  a  count«rclmi  interposed  in  the  action  is  founded, 
was  lost  while  it  belonged  to  the  party  claming  the  amount  due  thereupon,  he  may 
prove  the  contents  thereof  by  pai^  or  other  secondary  evidence  and  may  recover  or  set 
off  the  amount  due  thereupon  as  if  it  was  produced. 

2.  For  that  purpose,  he  muat  (pve  to  the  adverse  party  a  written  undertaking,  in  a  sum 
fixed  by  the  judge  or  the  rrferee,  not  less  than  twice  the  amount  of  the  note  or  bill,  with 
at  leasit  two  suretiea,  approved  by  the  judge  or  the  referee,  to  the  effect  that  he  will  indem- 
nify tl)G  adverse  party,  his  heirs  and  personal  ropresentatives,  against  any  claim  by  any 
other  person,  on  account  of  the  note  or  bill,  and  against  all  costs  and  expenses,  by  reason 
of  Bucb  a  claim. 

3.  But  where  an  actian  ia  prosecut«d  or  defended  by  the  people  of  the  state,  or  by  a  putn 
lie  ofRcer  in  their  behalf,  the  people  or  the  public  officer  may  prove  the  contents  of  a  lost 
note  or  bill  of  exchange,  by  parol  or  other  secondary  evidence,  and  may  recover  or  set  off 
the  amount  due  thereupon,  without  pving  any  security  to  the  adverse  party. 

DarltatlOD.— Subda.  1.  2  ue  code  av.  pim.,  |  1B17;  IM;  Znxdti  ».  N« 

orinMlly  reviseil  from  R.  S..  pt.  3,  cb.  7.  tit.  S,  H  75,  70.  N.  V.  Supp.  BOO,  i 

8uM.  3  a  code  <:iv.  proc.,  f  1018,  oriffnaliy  ■  (ulxtituta  1151;  TBnrilli«er  v 
fofTL.  ISM,  fh.  8S.  Wli»  mar  «!«.- 

Id  iCHiBl.—Miitler  □(  Cook,  SS  App.  Dir.  SM.  S3  N.  Y.  Supp.  341. 
K.  y,  8upp.  lOOg.  Bond.— Wiifht  v.  Wiuhc,  M  N.  Y.  437;  Dupifwa  t. 

ABDlica&D.— Pnuik  v.  VMMte.  M  N.  T.  ISS;  lt«Ml  Quiak,  37  Mih.  SOO.  MN.  Y.  Bupp.  341;  OMomu  T. 

v.MariaeBuk,  13BN.  Y.  4UlRalttoaT.  Ciint.P*A,  N.  Galdnan,  31  Miao.  STS.  W  N.  Y.  Kipo.  SOS:  ChonA  v. 

i  E.  n,  Co.,  21  MiK.  4J0.  4T  N.  Y,  Bupp.  6S0:  MilU  v,  Btevslu,  60  Ml«o.  672,  107  N.  Y.  Suwi.  310. 
Albnr  Eicb.  Bhv.  Bunk.  ZS  tUtc.  351,  M  N.  Y.  Sum. 

§  334.  Proof  of  age  of  child. 

Whenever  in  any  proceeding  or  trial  it  becomes  necessary  to  detennine  the  age  of  a 
child,  such  child  may  be  produced  and  exhibited  to  eaabU  the  court  or  jury  to  determine 
its  age  by  a  personal  inspection;  and  such  court  may  direct  an  examination  by  one  or  more 
physicians,  whose  opinion  shall  also  be  «anpetent  evidence  upon  the  question  of  such  age. 

D^vaUoil* — Code  dv.    proo-,  IMIil,  >«  added    by      vuw  of  code  crim.  proo.,  |  302,  whioh  applica  bba  rules  iq 
L.  1909,  ch.  eS;  drigiiiiilly  rsiiied  fmm  L.  1BB3,  oh.  34IX      oivil  Duel  to  criminal  hmm, 
i  1,    RpfetEDce  lo  mscislrat*  omictal  u  unaectefy  in 

§  336.  Proof  of  ovnership  of  onocciqtied  lands  and  timber  thereon. 

lu  all  actions  to  recover  the  possession  of,  or  othenrise  to  detennine  the  title  to,  or,  for 
trespass  upon  or  injury  to  unoccupied  lands,  timber,  trees  or  underwood  thereon,  except 
an  action  in  which  any  county  or  any  state  or  county  officer,  board  or  commission  is  a 
party  defendant,  the  plmntifE  may  show  an  unbroken  chain  of  title  or  conveyance  of  the 
land  to  biniself  for  thirty  years  next  preceding  the  commencement  of  the  action,  or  if  an 
action  for  trespass,  next  preceding  the  commission  of  the  trespass  or  injury,  and  such  proof 
shall  be  presumptive  evidence  of  ownership  at  the  times  respectively,  of  the  commencement 
of  such  action  or  commission  of  such  trespass  or  injury,  but  such  presumption  may  be  re- 
butted by  the  defendant  by  showing  ownership  of  said  lands  at  the  times  respectively,  of 
the  commencement  of  said  action  or  the  commis^on  of  said  trespass  or  injury,  in  some  person 
other  than  the  plaintiff. 

Dcrlratlan.— Code  dv.  proo..  i  960,  u  added  by  607,  M  N.  Y.  Bunp.  973:  tUdcny  v.  Hawkiiu.  133  Aw. 
L,  189S.  ch.  32,  mJ  »m.  by  L  1906,  cb.  500,  Div.  IS,  107  N.  Y.  Supp.  416;  Mngnetile  Miains  Co.  v. 

AppIlcaltOD.— Cra>'atb  v.  B*^  113  App.  Div.  006.      Wilmore  Realty  Co.,  Ii3  N.  Y.  Bupp.  IDM. 

§  336.  Proof  of  payments  by  municipal  corporation  or  officer  thereof. 

i.  In  any  action  or  proceeding  now  pending  or  hereafter  to  be  brought  in  any  of  the 
courts  of  this  sttite,  the  payment  of  any  sum  of  money  by  a  municipal  corporation  or  an 
officer  thereof  may  be  proved  by  a  recdpt  purporting  upon  its  face  lo  be  given  therefor, 
and  to  entitle  such  rec^pt  to  be  read  in  evidence  no  further  or  other  proof  shall  be  nec- 
essary than  that  it  is  produced  from  the  files  of  the  office  of  the  cluef  financial  officer  of 
such  municipal  conwiation  or  from  the  files  of  the  office  of  the  person  or  department 
charged  with  the  duty  of  making  the  payment. 

2,  Every  such  i- .  lipt  so  read  in  evidence  shall  be  presumptive  proof  of  the  fact  of  the 
payment  to  tlio  i  ■  r-i.ji  by  or  in  whose  behalf  it  purports  to  be  signed  of  the  sum  of  mon^ 
and  for  the  puriH.-i-  iherein  expressed. 

~-3:  No  such  rci  I  ipt  shall  be  entitled  to  be  read  in  evidence  by  virtue  of  the  provisions  of 
''this  section,  unless  it  was  given  at  least  six  years  before  the  commencement  of  the  action 
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or  proceeding  in  which  it  shall  be  offered  as  evidence.    And  the  date  or  time  appearing 
upon  its  face  shall  be  presumptive  proof  that  it  was  given  at  such  date  or  tune. 

4,  Nothing  in  this  section  contained  shall  be  held  to  prevent  any  party  to  such  an  ac- 
tion or  proceeding  from  proving  affirmatively  that  the  payment  so  appearing  to  have  been 
made  has  not  in  fact  been  made. 

DorliAtton.— Code  dr.  proc..  (  961o.  as  added  by  L.  1909.  ch.  65;  originally  reviaed  from  L.  1884.  oh.  376,  ((  1.  2. 

§  337.  Proof  of  malice  in  action  for  libeL 

An  action,  civil  or  criminal,  cannot  be  maintained  agamst  a  reporter,  editor,  publisher, 
or  proprietor  of  a  newspaper,  for  the  pubUcation  therein  of  a  fair  and  true  report  of  any 
judicial,  legislative  or  other  public  and  official  proceedings,  without  proving  actual  malice 
in  making  the  report. 

This  section  does  not  apply  to  a  libel  contained  in  the  heading  of  the  rep(Ht;  or  in  any 
other  matter  added  by  any  person  concerned  m  the  publication;  or  in  the  report  of  any 
thing  said  or  done  at  the  time  and  place  of  the  public  and  official  proceedings  which  was 
not  a  part  thereof. 

App.  Div.  467,  82  N.  Y.  Supp.  401;  Smith  v.  New  Yorker 
SUata-ZoUng.  154  App.  Div.  458,  139  N.  Y.  Supp.  325; 
p  Auxy  V.  Starr  Co.,  31  Miac  388,  64  N.  Y.  Supp.  288; 
Salisbury  v.  Umon  Advertiser  Co.,  45  Hun  120;  B&ell  v. 
PrgM  Pub.  Co.,  62  Hun  551,  17  N.  Y.  Supp.  393;  Hart 
v^un  Pnntmg  ft  Pub.  Aaso.,  79  Hun  368,  29  N.  Y.  Supp. 

Dttmrntm  hcadttnes.— Lawyers'  Co-operative  imb. 
9?aJ\7^,^?^'  ^"  32  App.  Div.  586,  52  N.  Y.  Supp. 
1120;  QaUagher  v.  Bryan.  44  App.  Div.  527,  60  N.  Y. 
Supp.  844,  affd.,  162  N.  Y.  662. 

When  artlele  not  prtYUeged.-^MacDonnell  v.  Preaa 
PuWiahing  Co..  150  App.  Div.  918, 135  N.  Y.  Supp.  822. 
_  Wftlver  of  jirlTllefe.>-Dinkelflpiel  v.  Evening  Journal 
Co.,  91  App.  5iv.  96,  86  N.  Y.  Supp.  375.   ^^ 

Heftdllnw.— WalUnc  v.  Commercial  Advertiser  Assn.. 
173  App.  Div.  491, 159N.  Y.  Supp.  329. 

Bvldence. — Qriebel  v.  Rochester  Printing  Co-  8  App. 
Div.  450.  40  N.  Y.  Supp.  759.  »       ^        pp 


. — First  sentence  'vs  code  civ.  proo.,  }  1907, 
oriciiially  revised  from  L.  1854.  eh.  130.  parts  of  H  1.  2. 
Lfttst  sentenoe  is  code  civ.  proc.,  f  1906,  oriidnally  revised 
from  L.  1854,  oh.  130.  parts  of  H  L  3- 

Bl 


_  .  1. — ^Action  for  libel  to  be  brought  within  two 
years.  C.  P.  A.,  (  50;  joinder  of  causes  of  action.  Id..  |  258; 
sufiKcieiDoy  of  oonmlaint,  and  pleading  mitigating  oireum- 
Manoeo,  Id.,  1338. 

AppUcstton.— Sanford  v.  Bennett.  24  N.  Y.  20; 
Sarasohn  v.  Workmen's  Pub.  Assn.,  44  App.  Div.  302, 
60  N.  Y.  Supp.  640;  Lent  v.  Underhlll,  54  App.  Div.  609, 
66  K.  Y.  Supp.  1086;  McCabe  v.  Cauldwell,  18  Abb.  Pr. 
377. 

Vmir  nnd  tme  report. — Moore  v.  Manufacturers' 
Hat.  Bank.  123  N.  Y.  420;  Garbey  v.  BenceU.  166  N.  Y. 
392.  affg.  40  App.  Div.  163,  37  N.  Y.  Supp.  853;  Lee  v. 
Brooklyn  Union  Pub.  Co..  200  N.  Y.  245,  affg.  151  Ai^. 
Div.  924. 135  N.  Y.  Supp.  1123;  Gray  v.  Sampeiv,  35  App. 
Div.  270,  55  N.  Y.  Supp.  3;  Stuart  v.  Press  Pub.  Co.,  83 


§  338.  Proving  mitigatiiig  circumstances  in  action  for  libel  or  slander. 


In  an  action  fop.  libel  or  slander,  the  defendant  may  prove  mitigating  circumstancfes, 
notwithstanding  that  he  has  pleaded  or  attempted  to  prove  a  justification. 

DerlYntton. — Code  civ.  proc,  (535,  last  sentenoe. 
First  sentenoe  of  {535  is  covered  under  "Pleadings." 
I  535.  originally  revised  from  code  of  proc..  i(  164,  165. 


[Itlnitinf  dreanutencM.— Croikshank  v.  Gordon, 
118  N.  Y.  178;  Mattioe  v.  WUoox.  147  N.  Y.  624;  Rober 
V.  New  York  Staata-Zeitung,  1  App.  Div.  427.  37  N.  Y. 
Supp.  255:  Brush  v.  Bk>t,  16  App.  Div.  80. 44  N.  Y.  Supp. 
1073;  Palmer  v.  PaUadium  Printing  Co.,  16  App.  Div. 
270.  44  N.  Y.  Supp.  675:  Hess  v.  New  York  Press  Co., 
26  App.  Div.  73,  49  N.  Y.  Supp.  894;  Doyle  v.  Frits,  86 
App.  Div.  515,  83  N.  Y.  Supp.  762;  Shank  v.  Stumpf,  23 
Misc.  264,  51  N.  Y.  Supp.  154;  McCue  v.  Survey  Asso- 
ciates. 106  Miac.  160,  175  N.  Y.  Supp.  346;  Ball  v.  Even- 
ing Pofl«  Pub.  Co.,  38  Hun  11;  Knox  v.  Commercial 
Apency.  40  Hun  606;  MoKane  v.  Brooklyn  Citisen,  53 
Hun  132.  6  N.  Y.  Supp.  132;  I^Anpher  v.  Clark,  77  Hun 
506. 29  N.  Y.  Supp.  107,  levd.  on  other  grounds,  149  N.  Y. 
472;  Kingsley  v:  Kingsley,  79  Hun  569,  29  N.  Y.  Supp. 
921. 


PlM  of  Ja«tllleatlon.~Wachter  v.  Quenser,  29  N.  Y. 
547;  Lanpher  v.  Clark,  149  N.  Y.  472.  revg.  77  Hun  506. 
29  N.  Y.  Supp.  107;  Brush  v.  Blot.  16  App.  Div.  80.  44 
N.  Y.  Supp.  1073;  Young  v.  Fox,  26  App.  Div.  281,  49 
N.  Y.  Supp.  634;  Baldwin  v.  Genung,  70  App.  Div.  271,  74 
N.  Y.  Supp.  835;  Zavier  v.  Oliver,  80  App.  Div.  292,  80 
N.  Y.  Supp.  225;  TuUy  v.  New  York  Times  Co.,  78  Misc. 
165,  137  N.  Y.  Supp.  962;  Vosberg  v.  Utica  Daily  Press 
Co.,  105  Misc.  134;  McCue  v.  Survey  Associates,  106 
Misc.  160.  175  N.  Y.  Supp.  346;  Hatbom  v.  Congress 
Spring  Co..  44  Hun  608;  Fletcher  v.  Jones,  64  Hun  274. 19 
N.  Y.  Supp.  47;  Lanpher  v.  Clark,  77  Hun  506,  29  N.  Y. 
Supp.  107,  revd.  on  other  grounds,  149  N.  Y.  472;  Tilson 
V.  Clark.  45  Barb.  178;  Lewis  v.  Kendall,  6  How.  Pr.  59; 
Anibal  v.  Hunter.  6  How.  Pr.  255;  Billing  v.  Wallis,  28 
How.  Pr.  97;  Robinson  v.  Hatch,  55  How.  Pr.  55. 

Failure  to  establish  Justlflcatlon. — KUnck  v.  Colby, 
46  N.  Y.  427;  Willard  v.  Press  Pub.  Co.,  52  App.  Div. 
448,  65  N.  Y.  Supp.  73;  Doe  v.  Roe,  32  Hun  628. 


§  339.  ProTing  mitigating  circumstances  in  action  for  wrong. 

In  an  action  to  recover  damages  for  the  breach  of  a  promise  to  marry,  or  for  a  personal 
injury,  or  an  injury  to  property,  the  defendant  may  prove,  at  the  trial,  facts  not  amount- 
ing to  a  total  defense,  tending  to  mitigate  or  otherwise  reduce  the  plaintiff's  damages,  if 
they  are  set  forth  in  the  answer,  either  with  or  without  one  or  more  defenses  to  the  entire 
cause  of  action.  A  defendant,  in  default  for  want  of  an  answer,  may  prove  facts  of  that 
description  upon  a  reference  or  inquiry  to  ascertain  the  amount  of  the  plaintiff's  damages. 

Derivation. — Code  civ.  proc.,  S  536.  as  am.  by  L.  1877,     Butler,  38  Hun  104;  Knox  v.  Commercial  Agency,  40  Hun 


eh.  416;  originally  revised  from  code  of  proc,  |  165. 

Intent  of  MCtlon.— Hatfield  v.  Lasher,  81  N.  Y. 
246. 

Applicmtlon.— Bradner  v.  Faulkner,  93  N.  Y.  515; 
Brush  V.  Blot,  16  App.  Div.  80,  44  N.  Y.  Supp.  1073;  Dun- 
ton  V.  Hagerman,  18  App.  Div.  146.  46  N.  Y.  Supp.  758; 


Stevenson  v.  Ward.  48  App.  Div.  291,  62  N.  Y.  Supp.  717; 
BiOings  v.  Albright,  66  App.  Div.  239.  250,  73  N.  Y.  Supp. 
22;  American  Farm  Co.  v.  Rural  Pub.  Co.,  78  App.  Div. 
268,  79  N.  Y.  Supp.  911;  Bassett  v.  French,  10  Misc.  672. 


508;  Hathom  v.  Congress  Spring  Co.,  44  He  n  608. 

PftrtUI  defenae.— Jones  v.  Pickard.  101  Misc.  117,  166 
N.  Y.  Supp.  721;  Ellis  v.  Wood,  108  MUc.  478,  177  N.  Y. 
Supp.  730. 

Alienation  of  affections. — Strock  v.  Russell,  148 
App.  Div.  483,  132  N.  Y.  Supp.  968. 

Breac~ 


Breach  of  promlae. — Lynch  v.  Figge,  194  App.  Div. 

126,  185  N.  Y.  Supp.  777.— Brisack  v.  King;(ld21),  199 
App.  Div.  213,  191  N.  Y.  Supp.  477. 
Ubel.— Oressman  v.  Momign.  Journal  Assn.,  N.  Y.197 

31  N.  Y.  Supp.  '667;  Wandell  v.  Edwards,  25  Hun  498;     474,  affg.   126  App.   Div.  913,   110  N.  Y.  Supp.  1130; 

Ball  V.  Evening  Post  Pub.  Co.,  38  Hun  11;  Newell  v.     Xavier  v.  Oliver,  80  App.  Div.  292,  80  N.  Y.  Supp.  225; 
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Osteiiidd  V.  Star  Co..  146  App.  Div.  388.  307.  131  N.  Y.  Usher.  81  N.  Y.  246;  Laapher  v.  Clark.  149  N.  Y.  473; 

Supp.  247;  Dinkelniel  v.  New  York  Eveninc  Journal  Pub.  Doyle  v.  Frits,  86  App.  Div.  515,  83  N.  Y.  Supp.  762; 

Co.,  42  Miso.  74,  85  N.  Y.  Supp.  570;  MoCue  v.  Qurvey  LaUy  v.  Emery,  79  Hun  560.  29  N.  Y.  Supp.  888. 

Associates,  106  Miso.  160.  175  N.Y.  Supp.  346.  Seetton  dted.— BuIots  v.  Baraett.  119  Misc.  161, 

SbUMlcr.— WiUover  ▼.  HiU,  72  N.  Y.  36;  HatSeld  v.  181  N.  Y.  Supp.  247. 

§  340.  Admission  by  member  of  corporation. 

The  admiasion  of  a  member  of  an  aggregate  corporation,  who  is  not  a  party,  shall  not 
be  received  as  evidence  against  the  corporation  unless  it  was  made  concerning  and  while 
engaged.in  a  transaction  in  which  he  was  the  authorized  agent  of  the  corporation;  or  unr 
less  it  was  made  while  a  member  of  such  cprporation  and  testifying  as  a  witness  concern- 
ing a  transaction  of  the  corporation,  when  the  official  record  of  such  testimony  shall  be 
received. 

DstvattoOd^-Code  dv.  proe.,  1 839,  as  am.  by  L.  1903,  eh.  384;  orijnnally  revised  from  R.  S.,  pt.  3,  eh.  7,  tit.  3, 
180. 

§  341.  Presumption  of  death  in  certain  cases. 

A  person  possessed  of  personal  property  in  this  state  or  upon  whose  life  an  estate  in  real 
property  depends,  who  remains  without  the  United  States,  or  absents  himself  in  the  state 
or  elsewhere  for  seven  years  together,  is  presumed  to  be  dead,  in  an  action  or  special  pro- 
ceeding concerning  such  property  or  the  administration  of  the  estate  of  such  person,  imlesB 
it  is  affirmatively  proved  that  he  was  alive  within  that  time. 

DcrlVBtton. — Code  dv.  pioc.,  (  841,    first   sentenee.  825;  Matter  of  Rowe,  103  Miso.  Ill,  170  N.  Y.  Supp.  742; 

Last  sentenee  has  been  placed  with  sections  on  partition  Sheldon  v.  Ferris  45  Bart>.  124. 

actions,  (  1065,  post,    f  841,  as  am.  by  L.  1889.  ch.  40,  PMof  of  tecte.— Butler  v.  Mutual  Life  Ins.  Co.,  :825 

L.  1891,  ch.  364,  L.  1918.  ch.  318;  origlnaUy  rsvissd  from  N.  Y.  197;  Matter  of  Board  of  Education,  173  N.  Y.  321; 


R.  8.,  pt.  3,  oh.  1,  tit.  5,  §  6.  Cromwell  v.  Phipps.  6  Dem.  60. 

Befcffenee. — Presumption  of  death  of  tenant  for  life,         Bebattnl  of  pMamptton. — Matter  of  Benjamin,  77 


real  property  1..  (  578.  Misc.  484.  137  N.  Y.  Siipp.  758. 

AppUaiaon. — Matter  of  Board  of  Education.    173  EllBei  oT  Mctton.— -Sackhdm  v.  IMgueron.  215  N.  Y. 

N.  Y.  321;  Matter  of  Benjamin,  155  App.  Div.  238,  139  62. 

N.  Y.  Supp.  1091;  Kaistens  v.  Kantens,  20  Misc.  247,  45,  Not  retroMttre.— De  Baud  v.  Long  Island  R.  R.  Co., 

N.  Y.  Supp.  966;  Cseth  v.  Bean,  35  Misc.  729.  72  N.  Y.  163  App.  Div.  600. 148  N.  Y.  Supp.  581;  Skelton  v.  I^ehi^ 

Supp.  402;  Matter  of  Matthews,  75  Misc.  449.  136  N.  Y.  Y&U«y  »•  R-  Co-  IM  App.  Div.  789,  150  N.  Y.  Supp.  9^. 

Supp.  636;  Matter  of  Smith,  77  Misc.  76, 136  N.  Y.  Supp.  * 

§  342.  Seal  on  executory  instrument  as  evidence  of  consideration. 

A  seal  upon  an  executory  instrument  is  only  presumptive  evidence  of  a  sufficient  con- 
sideration, which  may  be -rebutted  as  if  the  instrument  was  not  sealed. 

Dcrlffttioil.— Code  otv.  proe.,  1 840,  as  am.  by  L.  1877,  '   Go  conlract  for  leM6.~Lacumis  v.  Gerard  (1921) » 

ch.  416;  orisinally  levisQd  from  R.  8.,  pt.  3.  oh.  7.  tit.  3,  116  Misc.  471.  190  N.  Y.  Supp.  207. 

i  77.  Ob   mMlttcmMoii  of  opoon. — Lewis  v.   BoUincer 

EllBet  of  MftI  gencndly.— Harris  v.  ShoraU,  230  N.  Y.  (1921).  115  Misc.  221.  187  N.  Y.  Supp.  663. 

343;  Haielton  ▼.  Webster.  20  App.  Div.  177,  46  N.  Y.  Pnsamptton  of  eoDsMeratloii.— Mutual  Life  Ina. 


Supp.  922,  aifd..  161  N.  Y.  628.  Co.  v.  Yates  County  Bank.  35  App.  Div.  218,  54  N.  Y. 

Boiids«~-Thompeon  v.  De  Visser.  106  Misc.  165.  175  Supp.  743;  WiUiams  v.  Whittell,  60  App.  Div.  840,  74 

N.  Y.  Simp-  276.  N.  Y.  Supp.  820;  Hull  v.  HuU.  172  App.  Div.  287,  158 

On  rcfeose.— Gray  v.  Barton,  55  N.  Y.  68;  Torry  v.  N.  Y.  Supp.  743;  Hocking  Valley  Raalwfty  Co.  v.  Baiboor, 

Black.  58  N.  Y.  185;  Finch  v.  Simon.  61  App.  Div.  139.  l92  App.  Div.  654.  183N.  Y.  Supp.  163;  Matter  of  AUen, 

70  N.  Y.  Supp.  361.  Ill  Misc.  93.  133,  181  N.  Y.  Supp.  398;  (3ein  v.  Uttfe,  48 

On  Malcnmont  of  InsnnuMO  policy.— Von  Schuck-  Misc.  421,  80  N.  Y.  Supp.  488;  Fuller  v.  Artman,  69  Hun 

mann  v.  Heinrich,  93  App.  Div.  278,  87  N.  Y.  Sunp.  678.  646,  24  N.  Y.  Supp.  13. 

On  mahgfm^—Wooa  v.  Travis,  24  Biise.  589,  54  N.  Pleodlng.— Recknacel  v.  Stmnway,  58  App.  Div.  852, 

Y.  Supp.  60;  Smith  v.  Wacner,  106  Miso.  170.  174  N.  Y.  69  N.  Y.  Supp.  132. 
Supp.  205;  Beard  v.  Beard.  81  Hun  300.  30  N.  Y.  Supp. 
785.  aifd.  145  N.  Y.  665. 

§  343.  Testimony  of  party  may  be  rebutted. 

The  testimony  of  a  party  taken  at  the  instance  of  the  adverse  party  orally  or  by  depo- 
sition may  be  rebutted  by  other  evidence. 

Derl?fttlon.~Code  dv.  proe.,  (  838;  originally  revised  Supp.  707;  Engel  v.  Dieter.  31  Misc.  793,  65  N.  Y.  Sopp. 

from  code  of  proe.,  I  393.  296;  Oouse  v.  Frothinsham.  27  Hun  128;  KsUsy  ▼.'Jay, 

AppUeadon.— Clifford  v.  Denver  A  Rio  Grande  R.  R.  79  Hun  535.  29  N.  Y.  Supp.  933. 

Co.,  188  N.  Y.  849.  rovg.  HI  App.  Div.  513.  97  N.  Y.  . 

§  344.  Proof  by  common  law  proof  instead  of  documentary  evidence. 

Nothing  in  this  article,  relating  to  documentary  evidence,  prevents  the  proof  of  a  fact,  act, 
record,  proceeding,  document  or  other  paper  or  writing,  according  to  the  rules  of  the  com- 
mon law,  or  by  any  other  competent  proof. 

DcrlVBtton.-'Code  civ.  proe.,  §  962;  originally  rsvised  of  Ellenville,  84  Hun  236.  32  N.  Y.  Supp.  543,  aild.,  155 

from  R.  8.,  pt.  3,  oh.  7.  tit.  3,  (  28,  in  part;  and  L.  1846.  N.  Y.  573. 

ch.  240.  i  2.  Boeord  of  boptlam.— Hartshorn  v.  Mut.  Life  Ins.  Co.. 

In  KenenL— Rosanbaum  v.  Podolsky,  162  N.  Y.  Supp.  55  App.  Div.  471.  67  N.  Y.  Supp.  18. 

227.  Bnoet  of  fkflaro  to  piodnee  docnmcntB  on  noileo» 

CerOleato  of  cmim  oT  death.— Woolsey  v.  Trustees  — Bissell  v.  Myton.  160  App.  Div.  268,  145  N.  Y.  Supp. 

59L  ^^ 

§  346.  Ancillary  action  for  discovery  abolished. 

An  action  cannot  be  maintained  to  obtain  a  discovery  under  oath  in  aid  of  the  prose- 
cution or  defence  of  another  action. 


EVIDENCE  §S  346  347 

Bertfiton,    Code  civ.  proo.,  (  1914;  origixially  revised  N.  C.  478;  In  re  Sickle.  5  N.  Y.  Supp.  703.  17  Civ.  Proc. 

from  code  of  proe..  §-389.  m  part.  Rep.    138;   Hnyier  s   v.    Broadway-John   Street   Corp. 

BeferMiMt^— Discovery  of  books  and  p^^en,  C.  P.  A.,  (1021),  195  App.  Div.  410.  186  N.  Y.  Supp.  290. 

S  324-327;  of  property  of  attachment  debtor.  Id.,  f  922;  Bill  of  dlsci»very.--C.  &  C.  Eleo.  Co.  v.  Walker  Co., 

property  of  decedent,  Snrr.  Ct.  A.,  if  205,  206.  35  App.  Div.  426,  428.  54  N.  Y.  Supp.  810. 
AppUcatlMi. — Montroee    v.    Wanamaker,    21    Abb. 

C0MPETBNC7  OF  WTTNESSBS 

§  346.  Exclusion  of  witness  by  reason  of  interest. 

Except  as  otherwise  specially  prescribed,  a  person  shall  not  be  excluded  or  excused  from 
being  a  witness,  by  reason  of  his  or  her  interest  in  the  event  of  an  action  or  special  pro- 
ceeding; or  because  he  or  she  is  a  party  thereto;  or  the  husband  or  wife  of  a  party  thereto, 
or  of  a  person  in  whose  behalf  an  action  or  special  proceeding  La  brought,  prosecuted,  op- 
posed or  defended. 

DcrtTmttoii.--0)de  civ.  proc..  §  82S;  originally  revised  BfKBCt  of  intareit  of  partiee.— Goldsmith  v.  Coveriy, 
from  code  of  proc.,  f  398;  and  L.  1867,  ch.  887,  (  1.  75  Hun  48, 27  N.  Y.  Supp.  116. 

Wife  not  intareitod  wItneM.— Qieen  v.  Altenkireh, 
176  App.  Div.  320,  162  N.  Y.  Supp.  447. 

§  347.  Personal  transaction  or  communication  between  witness  and  decedent 
or  lunatic. 

Upon  the  trial  of  an  action  or  the  hearing  upon  the  merits  of  a  special  proceeding,  a 
party  or  a  person  interested  on  the  event,  or  a  person  from,  through  or  under  whom  such  a 
party  or  interested  person  derives  his  interest  or  title  by  assignment  or  otherwise,  shall  not 
be  examined  as  a  witness  in  his  own  behalf  or  interest,  or  in  behalf  of  the  party  succeeding 
to  his  title  or  interest  against  the  executor,  administrator  or  survivor  of  a  deceased  person 
of  the  committee  of  a  lunatic,  or  a  person  deriving  his  title  or  interest  from,  through  or 
under  a  deceased  person  or  lunatic,  by  assignment  or  otherwise,  concerning  a  personal 
transaction  or  communication  between  the  witness  and  the  deceased  person  or  lunatic, 
except  where  the  executor,  administrator,  survivor,  committee  or  person  so  deriving  title 
or  interest  is  examined  in  his  own  behalf,  or  the  testimony  of  the  lunatic  or  deceased  per- 
son is  given  in  evidence,  concerning  the  same  transaction  or  communication.  A  person 
shall  not  be  deemed  interested  for  the  purposes  of  this  section  by  reason  of  being  a  stock- 
holder or  officer  of  any  banking  corporation  which  is  a  party  to  the  action  or  proc^ding, 
or  interested  in  the  event  thereof. 

Dcrlralloii. — Code  dv.  pioc.,  1 829,  as  am.  by  L.  1877,  493,  102  N.  Y.  Supp.  671,  revd.  on  other  grounds,  192 

eh.  416,  L.  1881.  eh.  703;  oa^ulfy  *  substitute  for  eode  of  N.  Y.  164;  Morgan  v.  Foran,  120  App.  Div.  186, 104  N.  Y. 

proo.,  I  399.  Supp.  1084;  Richie  v.  Shepard,  158  App.  Div.  192.  148 

b  goMtml.— Heyne  v.  Doerfler.  124  N.  Y.  605:  Whit-  N.  Y.  Supp.  19;  Matter  of  Porter,  60  Miso.  604, 118  N.  Y. 

nab  V.  Foley.  125  N.  Y.  661;  Lawyer  v.  White,  196  N.  Y.  Supp.  928;  Matter  of  Farley,  91  Mifec.  185. 155  N.  Y.  Bupp. 

818;  MaUer  of  Sherman,  227  N.  Y.  850:  little  v.  Johnson,  68;  Riggs  v.  Am.  Home  Miss.  Soe.,  35  Hun  666;  Wilcox  ▼. 


117  App.  Div.  600.  102  N.  Y.  Supp.  754.  Dodge,  53  Hun  565.  6  N.  Y.  Supp.  368;  Ctoes  v.  Smith,  85 

nmMe.— Cole  v.  Sweet.  187  N.  Y.  488.  491.  affg.  112     Hun  49.  56,  32  N.  Y.  Supp.  671. 
App.  DiT.  777,  98  N.  Y.  Supp.  625;  Lawyer  v.  White.         Proof  of  ineapftelty.->Abbott  v.  Doughan,  204  N.  Y 


IW  N.  Y.'  818,' affg.  132  App.' Div.  943,  lit  N.  Y.  Supp,     223:  Farrar  v.  Fanners^  L.  AT.  Co..  85  App.  DiV.^O?,  88 
1139:  Abbott  v.  Doughan.  204  N.  Y.  223;  Funson  v.     N.  Y.  Supp.  218;  Steele  v.  Ward,  30  Hun  555. 


>uiy,  16  App.  Div.  214. 44  N.  Y.  Supp.  205;  Matter  of        Competency  at  tliiie  testimoiiy  given  suffldent. — 
Gratton.  195  App.  Div.  32, 185  N.  Y.  Supp.  472.  Collins  v.  McGuire,  76  App.  Div.  448,  78  N.  Y.  Supp.  527; 


Ei^mie  v.  Taylor.  68  Hun  573,  23  N.  Y.  Supp.  248. 
PeffBon   IntHvsted— In    genend.— Beakes    v. 


Da 

^^  Cunha,  126  N.  Y.  293;  Hobart  v.  Hobart.  62  N.  Y.  80; 

App.  Div.  907. 157  N.  Y.  Bupp.  442;  Bambauer  v.  Schlei-  Carpenter  v.  Soule,  88  N.  Y.  251, 257;  Nearpass  v.  Gihnan, 
der.  176  App.  Div.  562,  163  N.  Y.  Supp.  186;  Griggs  v.  104  N.  Y.  507;  Wallace  v.  Straus,  113  N.  Y.  238;  Eisenloid 
Renault  Selfing  Branch.  179  App.  Div.  845.  167  NT  Y.  v.  Chmi.  126  N.  Y.  552,  556:  Matter  of  Lasak.  131  N.  Y. 
855.  624,  affg.  57  Hun  417.  10  N.  Y.  Supp.  844;  Albany  Co. 


188  App.  Div.  268. 171  N.  Y.  Supp.  205;  Matter  of  Benioff,  219  N.  Y.  409;  Sa 

78  Misc.  493,  133  N.  Y.  ^pp.  413;  Matter  of  NeU,  90  N.  Y.  Supp.  413; 

MiMS.  537,  153  N.  Y.  Supp.  647;  Matter  of  Fingar,  101  N.  Y.  Supp.  94;  R 

Misc.  516.  168  N.  Y.  Sudd.  361.  .  Sudd.  988:  BoddIc 


219  N.  Y.  409;  Savercool  v.  Wilsey.  5  App.  Div.  562.  39 
"""!;  Baxter  v.  Baxter^  13  App.  Div.  65,  43 
Rix  v.  Hunt,  16  App.  Div.  540,  44  N.  Y. 
jsc.  516,  168  N.  Y.  Bupp.  361.  .  Supp.  988;  Bopple  v.  Supreme  Tent,  18  App.  Div.  488,  45 

NccntlTe  teettanony^ — ^Matter  of  Babcock.  85  Misc.     N.  Y.  Supp.  1096;  Carpenter  y.  Romer  A  Tremper  Steam- 
Mi.  147  N.  Y.  Supp.  268.  boat  Co..  48  App.  Div.  363,  63  N.  Y.  Supp.  274;  Andrews 
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lu,  35  Hun  IM:  WMd  v.  Bonby,  35  Hun  580;  03  N.  Y.  Bupp.  120.  affd..  ISfi  N.  Y.  SOB:  Fairw  *.  Pu- 

a  V,  Wino.  80  Hun  23S,  14  N.  Y.  8upp.  612;  man'  L.  4  f.  Co.,  8J  App.  Div,  3*7,  83  N.  Y.  Supp.  !72; 

leamid,  64  Sob  572,  IB  N.  Y.  Bupp.  266.  MitUir  a[  Andrews,  87  App.  Div.  429,  sg  N.  Y.  3upp.  965; 

c(  rof  ««Tkei.— Wam«  t.  K»ruU.  140  App.  Btorn  v,  Eimer.  51  Hun  W4,  4  N.  Y,  Supp.  406;  Erwin  v. 

124  N.  Y.  Sapp,  1041:  Howe  V.  Rmaibuii.fi  Ermn.64  Hun  IBfl.T  N.  Y.  Supp.  seS;  EtihmieT,  Tiylor. 

,  133  N.  Y.  Bopp.  S37;  Jmni  r.  SoEwendiw,  OS  88  Hun  673.  23  N.  Y,  Supp.  248:  Matter  o(  Pslnutear.  78 

,  15!t  N.  Y  Supp.  200:  Lenbe  v.  Bruher.  37  Hun  43.  33  N.  Y.  Supp.  1082:  Ditnuve  v.  Siokstt,  92 


I,  104  N.  Y.  157:  ButiowB     Hun  381,  38  N,  Y.  8upp.  390. 
. ^  lell  T.  Hublurd,  3S  Hun.         TnMaeUon  with  ai      ' 

IT.  Spenoer,  147  N.  Y.  Supp.  343.  GUmu,  104  N.  Y.  508:  . 


a  Hua  IA7:  Campbell  t.  Hubbird,  X  Hun 
-  -,7  N.  Y.  Supp.  343. 

M  ti>r* — Kennedy  r.  MulHiui, 


IV-  DJv.  S59,  100  N.  Y.  Supp.  108:  Bellow*  v.  DIt.  788.  100  N.  Y,  Bupp.  ^S:  MoCuthy  v.  B 

r.  S7  M!n.  187,  IW  N.  Y.  Supp.  64Si  TiCue  t.  Span-  151  App.  Div.  3I».  135  N.  Y.  Supp.  388:  Burko  <r.  V  ,.      . 

.5  N.  Y.  Supp.  m.  178  \pp,  Div,  818.  188  N.  Y.  Bupp.  199:  Bheriun  v. 

amunlcaHon  (tar  dacMtaat,  reKUnc  of  will.-'  Soott,    27    Hun  331:    Barton    v.    SMmbbnc,    31    Hun 

:  T.  GBmbiGC,  lU  App.  Dir.  2H.  140  N,  Y,  Bupp,  467:  KeUbuni  t.  Holden.  88  Hun  482.  24  n!  Y.  Supp. 

'.  Mvrel.  AdnlutoDa  isaLut  latanit.^HinDb  v.  Aua,  140 


al  DuBfawn,  lai  N.  Y  575:  D*Tii  t.  Gmllm«b«.  134  N.  Y.      Bvtia.  147  App.  Div.  6,  131  M.  Y.  Supp.  sm. 

437,  rert.  SS  Hun  593  9  N.  Y.  Supp.  11:  DevUn  v.  Green-         NmwciKllelal  tuUDUHU  dtaraninled.— Suth  t. 

wioti  8«T.  Buk,  135  H.  Y.  756:  MoLaiubUn  t.  WebMw,     CraMTm  N.  Y.  S49:  Lawii  v.  MemttT  113  N.  Y.  388. 


.  Suiip.  SOi:  MntUr  of 
in  805.  34  N.  y.  Supp 


hat.  71     nrg,  42  BuQ  161:  Benver^.  ^™',J3^  N.  Y^  59^a7j 


Pottsr.  161  N.  V.  fH,  rsT(.  17  App.  Div.  267.  45  N.  Y.  v.  ErMke.  tfil  App.  Div.  19,  135  N.  Y^Supp.  381:  Wileoo 

Snpp.  503;  Levy  v.  Loune  RMklty  Co..  233  M.  Y.  14:  v,  Kane.  180  App.  Div,  77.  167  N.  Y.  Bupp.  51:  Maltar  at 

StirW  V.  KoUcy,  77  ^pp.  Div.  021,  79  N.  Y.  Supp.  200;  Adler  v.  Uvena.  ISI  App.  Div.  40,  ISO  n!  Y.  Supp.  840; 

Hialy  V.  Malcolm.  D9App.Div.  370,  91  N.Y.  Bupp,  207:  Blaaa  v.  Uniley,  78  Miai.  423,  139  N.  Y.Bupp.  540:  Groa* 

HaUv.  Wajpier,  111  «ni.  Div.  70,  77,97  N.Y.  Supp.  670;  v.  Mdom.  68  Hun  413,  23  N.  Y.  Supp.  1019,  BDd,.  141 

Honnrfordv.  Snow,  IM  App.  DTv,  881.  114M.  Y,  Supp.  N   Y.  559. 

WrOaiotny  v.  Evin^  li!  App.  Dir.  375,  132  N.  Y.  Walmr.— Pinney  v.  Orth,  SS  N.  Y.  47 ;  Lawit  r.  Mer- 

Bupp.  128:  Kelly  T.St  MiirfiMl'lRoniaDCaUioliiiCbuiiih,  ritl.  98  N.  V.  208:  Ctsaina  v.  Walker,  100  N.  Y.  £47; 

IWApo.  Div.  767, 133N.Y.Bapp.  338:  SfluUy  V.Scully.  Nay  v.  Curiay,  113N.  Y.  575;  Martinv.  Hillan,  143  N.  Y. 

154  App.  Div.  3BB.  13)  N.  Y.  Sapp.  832:  Matter  of  ASeok.  144:  Rocera  y.  Ronn.  153  N.  Y.  343,  afff ,  90  Bun  465.  37 

155  App.   Div.  339,  140  N.  7.  Bupp.  340;  Kalrnun  v.  N.  Y.  Supp.  78;  Admaw  v.  PiOard,  203  N.  Y.  123,  ravi. 
Roibef.  191  App.  Div.  402.  181  N.  Y.  Bupp.  471;  Matter  137  App.^v.  470.  IZl  N.  Y.  Bupp.  835:  Garvin  Maebine 
ol  AUinion.  M  App  Div.  438.  183  N.  Y.  Supp.  7S0:  Co.  v.  Hsmmond  Co.,  13  App.  Div.  394,  43  N.  "  ~ 
BloodcDod  V.  Sbort,  iO  Mtio.  388.  98  N.  Y.  Supp.  775;  584.  aSd.,  159  N.  Y.  639:  Hoea  v.  Naade.  28  A 


S  App  Div.  438.  183  n!^.  Supp.  7S0:  Co.  v.  gaiaiiiond  Co.,  13  App.  6Tv.  394,  43  N.  Y.  Sup 

■-[irt,  iO  Mtao.  388.  98  N.  Y.  Supp.  775;  584.  aSd.,  159  N.  Y.  639:  Hoea  v.  Naade.  28  App.  f" 

leltef.  95  Mieo.  136,  169  N,  Y.  Supp.  374,61  N.  V.  Supp.  333;  Jonea  v.  Perkine,  3B  App,  Dir, 

'yer,95MlBe.  146,  169  N.  Y.  Supp.  211;  61  N.  Y.  Supp.  ^;  Mahoney  v.  Jonea,  35  App.  Div. 

3  Hun  09;  Walab  v.  MoAidle.  78  Hun  64  N.  Y.  Supp.  48SjMaH(iolO»brid,  4'  ' 


rnce  V.  rnce.  4d  uua  oh:  naiaii  v.  mcHj^ue.  to  nun  m  p^,  t.  oupp.  «oo  naHcr  oi  ■^aonei,  ««  4pp.  miv.  o:£4. 

411,  39  N.  Y.  Supp.  ,69:  Ellia  v.  Flllon,  S5  Hud  485,  33  80  N.  Y.  Sunt.  87;  Biwall  v.  RuwU.  47  App.  Div.  144,  02 

N.  Y.  Supp.  138.  N,  Y.  Supp.  108;  Healy  v.  Maleolni,  08  App.  Div,  601. 

Dcclaratlanii  by  decedent  that  advanem  ts  plain-  78  N.  Y.  Supp.  359;  Hobart  t.  Veriauit,  74  j^.  Div.  444, 

tlir  Intended  (a  be  girt.— Van  Clsef  v  Mailield  ^921),  77  t^.  Y.  Bupp.  4S3:  FUek  V.  Peofield.  W  App.  Div,  610.  81 

196  App   Div.  734.  1^  N.  Y.  Supp.  333.  N.  Y.  Bupp.  1019;  Motar.  Mota.  35  App.  Mv.  4,  82  N.  Y, 

PrtMnce  of  miatitr  at  allefcd  tiaiuactlaD  wltb  Bupp.  920:  Cole  v.  Sweet.  112  Aini.  Div.  777,  98  N.  Y. 


-  J [    !■"_'     >   af    JiWtiaJ    In    prcMnea    of     tJ?  App.  DLv,  470,  121  N.  Y.Supp.  8 

•tbcra.— Griawold  v  Hut,  305  N.  Y.  884;  Btowa  v.     Alatyne   147  Anp.  Div.  411.  132  H.  Y. 


3fl«wold  V.  HMt,  306  N.  Y.  884;  Btowo  v.     Alatyne,  147  App.  Div,  411.  132  N,  Y.  Bupp.  203:  Fuller 
iiKHiiBD,  208  N,  V.  171.  V.  New  York  Central,  ele..  R.  R.  Co.,  100  App.  Dhr.  804, 

Tnclmanr  (^  legltM  ai  to  dMlaratlau  of  t«ta-      146  N.  Y.  Su],r<    ^t.^:  Kucbuisu  v.  FFbdlMnn.  148  App, 


■Matter  ol  Eno  (1931J,  198  App,  Div.  131.     SuM>.  635,  affd.,  187  N.  Y.  488;  Morian  v.  Forui.  120 
»upp.  750.  App.  Div.  185,  104  N.  Y.  Bupp,  1084:  Adenaw  v.  Pifiard, 

iDJcatlDn*   of    JiWtiaJ    In    prcMnea    of     137  App.  Div,  470,  121  N.Y.  Supp.  825:  Matter  of  Van 
,.       ,.        „..^    _,  V.    ,.    -f.     ...._.  ,._..__    ,.-  .__   v^-,  411,  132  fir  Y,  Supp.  203:  Fuller 

ite..  R.  R.  Co.,  100  App.  dIt.  8M, 
KiicbuiBU  V.  FFbdlMnn.  148  App, 
t,n.  1074;  Matter  of  Atkiuon.  1B3 
Y  Supp.  780;  W«Jah  v.  EnUcrBBt 
k.  106  MJM.  028,  176  N.  YTSupp. 
Ik-j,  37  Hun  626:  HHrioglon  v. 
1  N.  Y.  Supp.  612:  HaokataR  v. 
:il  N,  V,  Supp.  11:  Kluok  v.  Brsn- 
V,  Supp.  190;  Davis  v.  Davia,  86 
<p,  477:  HopkiDi  v.  Clark,  90  Hun 


Supp.  592;  Ludwig  V.  Qoideubiiri, 
Supp.  1132. 

ConvenaUan  wim  tUrd  pai 
comb,  05  N.  Y.  31H:  O'Brien  v,  Wc. 
68  Hud  64,  23  N.  Y.  Supp.  827;  Hi 


nan.82H^un 
Hun  400,  33 

4.  35N.  Y.  L.,,        ,. .     ._.,.,„, 

N.  Y.  Bupp.  4  .7.   U..«.r.  V.  MoGuire.  90  Hua 
N.  Y.  Supp.  rt,    ,■■  I  .  l.-,;i  \.  Y   113 


«N.Y.  Supp.  501;  Bmu  V.  Muflin,  42Apr.l 
N~.  Y.  Supp.  933:  Buribam  v.  Bumbui.  48  Xpi 

§  348.  Dece&sed,  insane  or  non-resident  witness. 

Where  a  party  or  witness  has  died  or  become  insane  or,  being  a  non-resident  of  this 
state,  has  departed  from  the  state  or,  being  a  resident  of  the  state  has  departed  therefrom 
by  reason  of  mihtary  or  oaval  service  under  the  state  or  United  States,  since  or  during  the 
trial  of  an  action  now  or  hereafter  pending  or  since  or  during  the  hearing  upon  the  merits 
of  a  special  proceeding  now  or  hereafter  pending,  the  testimony  of  the  decedent  or  insane 
person  or  of  sucli  absentee,  or  of  any  person  who  is  rendered  incompetent  by  the  provi- 
sions of  the  last  section,  tc^n  or  read  in  evidence  at  the  former  trial  or  hearing,  or  at  the 
same  trial  or  iieoring,  either  in  court  or  before  the  same  or  a  new  referee,  together  with  all 
enhibita  and  documents  read  in  evidence  in  connection  with,  or  as  a  part  of  the  giving  of 
such  teatimony,  may  be  pven  or  read  in  evidence  at  a  new  trial  or  hearing  or  at  a  contin- 
uation of  the  same  trial  or  hearing  either  in  court  or  before  the  same  or  a  new  referee,  or 
upon  any  subsequent  trial  or  hearing,  either  in  court  or  before  the  same  or  a  new  referee, 
of  the  same  subject-matter  in  the  same  or  another  action  or  special  proceeding  between 
the  same  parties  to  such  former  trial  or  hearing  or  their  legal  representatives,  by  either 
party  to  such  new  trial  or  hearing,  or  to  such  continuation  of  the  same  trial  or  hearing 
either  in  court  or  before  the  same  or  a  new  referee,  or  to  such  subsequent  action  or  special 
proreeding  either  in  court  or  before  the  same  or  a  new  referee,  subject  to  any  other  legal 
DhjeL-t'ioa  to  the  i»)mpeteQcy  of  the  witness,  or  to  any  other  legal  objection  to  his  testimony 
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or  any  question  put  to  him,  or  to  any  other  l^al  objection  to  such  exhibits  and  documents. 
Such  testimony,  exhibits  and  documents  proven  by  oath  to  have  been  so  previously  taken 
or  read  in  evidence  may  be  so  given  or  read  in  evidence;  or  the  original  stenographic  notes 
of  such  testimony  taken  by  a  stenographer  who  has  since  died  or  become  incompetent  may 
be  so  read  in  evidence  by  any  person  whose  competency  to  read  the  same  accurately  is 
established  to  the  satisfaction  of  the  court  or  officer  presiding  at  the  trial  of  such  action 
or  special  proceeding. 

DerlTStion.— Code  oiv.  proo.,  1 830;  as  »m.  by  L.  1870,  Herman,  178  App.  Div.  814il60  N.  Y.  Simp.  422;  Fried  t. 

oh.  642,  L.  1893,  oh.  595,  L.  1896.  oh.  663,  L.  1899,  oh.  352,  New  York,  New  Haven  A  Hartford  R.  R.  Co.,  178  App. 

L.  1911,  eh.  764,  L.  1918,  oh.  64.    The  amendment  of  1896  Div.  309,  165  N.  Y.  Sapp.  496;  Stale/  ▼.  Nellia,  188  Apo. 

remodeled  the  entire  seotion  and  applied  the  provieiona  Div.  326,  177  N.  Y.  Supp.  112;  Prontoe  ▼.  Comerma,  94 

thereof  to  witneaees,  and  to  parties  or  witnenee  who  have  Miao.  334, 168  N.  Y.  Supp.  369;  MoDomUd  v.  Woodbury, 

beeome  insane.  30  Hun  36;  Morehouae  v.  Morefaouae,  41  Hun  146;  Mutual 

Oommon  law.— Shaw  v.  New  York  El.  R.  R.  Co.,  187  life  Ina.  Co.  v.  Anthony,  60  Hun  101,  4  N.  Y.  Supp.  601; 

N.  Y.  186,  193.  affg.  110  App.  Div.  802.  96  N.  Y.  Supp.  Odell  v.  Solomon,  4  NTY.  Supp.  440,  66  N.  Y.  Super.  Ct. 

1146.  410;  Kaht  v.  Fnnn,  144  N.^  Supp.  644. 

Amendment  of  ISM.— Deering  v.  Sohreyer,  88  App.  ^'Testimony.'*— Matter  of  GalBoton,  168  N.  Y.  294; 

Div.'4«7,  86  N.  Y.  Supp.  276.  Youncy.  Valentine.  177  N.  Y.  347;  Murpjgr  v.  N.  Y.  C.  A 

Appilemtion.— People  v.  Elliott,  172  N.  Y.  146,  afFg.  66  H.  RTr.  R.  Co.,  31  Hun  368:  Vamum  v.  Hart,  47  Hun  18. 

App.  Div.  179,  73  N.  Y.  Supp.  279;  Taft  v.  Little,  178  Testimony  of  nonretldeni.— Longacre  v.  Yonkera 

nT  Y.  127,  revg.  78  App.  Div.  74.  79  N.  Y.  Supp.  507,  R.  R.  Co.,  191  App.  Div.  770,  182  N.  YTSupp.  373. 

Stemmler  v.  Mayor  of  New  York,  179  N.  Y.  473;  People  FaUare  to  oMeet  at  former  trtaL— Pratt,  Hunt  dt 

ex  rel.  Byrne  v.  Brugman,  3  App.  Div.  165, 38  N.  Y.  Supp.  Co.  v.  Tailer,  135  App.  Div.  1, 119  N.  Y.  Supp.  803. 

193;  Moreley  v.  Castor,  63  App.  Div.  38,  71  N.  Y.  Supp.  Omission  off  cross  et eminstton.— Bradiey_v.   lH- 

363;  Fortunato  v.  Mayor  of  New  York.  74  App.  Div.  441,  riok,  91 N.  Y.  293;  Taft  v.  Little,  178  N.  Y.  27;  Willoon  t. 

77  N.  Y.  Supp.  675,  mod.  173  N.  Y.  608;  Wallaoh  v.  MetropoUtan  St.  Ry.  Co.,  95  App.  Div.  388.  88  N.  Y. 

Manhattan  Ry.  Co.,  105  App.  Div.  422,  94  N.  Y.  Supp.  Supp.  597. 

"~     "•             "       -—  *        '-•     —  ,.~  ..,  «  «  Objections.— Murphy  v.  MoMahon,  179  App.  IMt. 

837,  167  N.  Y.  Supp.  270. 


§  349.  Testiinoiiy  of  husband  and  wife  in  action  or  ^oci 

A  husband  or  wife  is  not  competent  to  testify  against  the  other,  upon  the  trial  of  an 
action,  or  the  hearing  upon  the  merits  of  a  special  proceeding,  founded  upon  an  allegation 
of  adultery,  except  to  prove  the  marriage  or  disprove  the  allegation  of  adultery.  However, 
if  upon  such  trial  or  such  hearing  the  party  against  whom  the  allegation  of  adultery  is 
made  produces  evidence  tending  to  prove  any  of  the  defenses  thereto  mentioned  in  section 
eleven  himdred  and  fifty-three  of  this  act,  the  other  party  is  competent  to  testify  in  dis- 
proof of  any  such  defense.  A  husband  or  wife  shall  not  be  compelled,  or  wiUiout  consent 
of  the  other  if  living,  allowed  to  disclose  a  confidential  communication  made  by  one  to  the 
other  during  marriage..  In  an  action  for  criminal  conversation,  the  plaintiff's  wife  is  not  a 
competent  witness  for  the  plaintiff,  but  she  is  a  competent  witness  for  the  defendant,  as  to 
any  matter  in  controversy;  except  that  she  cannot,  without  the  plaintiff's  consent,  disclose 
any  confidential  communication  had  or  made  between  herself  and  the  plaintiff. 

Derivation.— Code  oiv.  proo.,  (  831,  as  am.  by  h.  1877,  Supp.  43;  Valentine  v.  Valentine,  87  App.  DiV.  IM,  84 

ch.  416,  L.  1879,  oh.  542,  L.  1880,  ch.  149,  L.  1887,  eh.  103.  N.  Y.  Supp.  37;  O'Hara  v.  0*Hara,  136  App.  Dir.  378, 130 

L.  1916,  ch.  181;  orisinally  revised  from  L.  1867.  ch.  887,  N.  Y.  Supp.  982;  Biers  v.  Biers,  156  App.  Div.  409,  142 

((  2,  3,  and  L.  1876,  oh.  426.    The  amendment  of  1879,  N.  Y.  Supp.  128;  Graham  ▼.  Graham,  157  App.  Div.  62. 

ch.  542,  auperaeded  the  original  seotion.  141  N.  Y.  Supp.  766;  Luta  v.  Luta,  28  Miao.  393,  69  N.  Y. 

Common  IftW.^Biers  v.  Biert,  156  App.  Div.  409, 142  Supp.  972;  Biers  v.  Biers,  74  Misc.  564,  132  N.  Y.  Supp. 

N.  Y.  Supp.  128.  609;  Roeenwasnr  v.  Roeenwassw,  110  Miao.  38, 179  N.  Y. 

Fnrpose.— Strode  v.  Russell,  148  App.  Div.  483,  132  Supp.  617;  Bailey  v.  Bailey,  41  Hun  424;  Stevena  v.  Ste- 

N.  Y.  Supp.  968.  vena,  54  Hun  490, 8  N.  Y.  Supp.  47;  Dickinson  v.  Diddn- 

Appilcmtton.— Capes  v.  Capes,  173  App.  Div.  142. 149  son,  63  Hun  516,  18  N.  Y.  Supp.  485;  Perwdler  v.  Per- 

N.  Y.  Supp.  367;  Woods  v.  Gledhill.  56  Hun  220.  9  N.  Y.  vreiler.  160  N.  Y.  Supp.  785;  StiUman  v.  Stillman  (1921), 

Supp.  266.  115  Miac.  106.  187  N.  Y.  Supp.  383. 

OblecMon  to  testimony.— Lunham  v.  Lunham,  133  Sepmration.— De  Meli  v.  De  Mali,  120  N.  Y.  485; 

App.  Div.  215,  117  N.  Y.  Supp.  396.  Woodriok  v.  Woodrick,  141  N.  Y.  457;  Sheldon  v.  Sheldoa. 

Oonlldential  eommnnleattons.— Parkhurst  v.  Ber-  146  App.  Div.  430,  131  N.  Y.  Simp.  291;   Olenick  v. 

dell,  110  N.  Y.  386;  Warner  v.  Press  Pub.  Co.,  132  N.  Y.  Olenick,  185  App.  Div.  809,  174  N.  Y.  Supp.  140. 

181;  Mtllspaugh  v.  Potter,  62  App.  Div.  521,  71  N.  Y.  Criminal  eonvwaatlon.— Weston  v.  Weston,  86  App. 

Supp.  134;  Norris  v.  Lee,  136  App.  Div.  685,  121  N.  Y.  Div.  159,  83  N.  Y.  Supp.  528;  Strock  v.  Bussell.  148  App. 

Supp.  512.  Div.  483.  132  N.  Y.  Supp.  968. 

IHyoree.~-Colwell  V.  Colwell,  14  App.  Div.  80, 43  N.  Y.  AUemition    of   wtfVs    afliBetiottfl.— MiUspaugh    t. 

Supp.  439;  Reierson  v.  Reierson,  32  App.  Div.  62, 52  N.  Y.  Potter.  62  App.  Div.  521,  71  N.  Y.  Supp.  134;'8inlth  v. 

Supp.  509;  Budd  v.  Budd,  55  App.  Div.  113,  67  N.  Y.  O'Brien,  6  K.Y,  Supp.  174, 

§  360.  Competency  of  testiinoiiy  of  person  convicted  of  crime. 

A  person  who  has  been  convicted  of  a  crime  is,  notwithstanding,  a  competent  witness  in 
an  action  or  special  proceeding;  but  the  conviction  may  be  proved,  for  the  purpose  of  af- 
fecting the  weight  of  his  testimony,  either  by  the  record,  or  by  his  cross-examination,  upon 
which  he  must  answer  any  question  relevant  to  that  inquiry;  and  the  party  cross-examimng 
him  is  not  concluded,  by  his  answer  to  such  a  question. 

Derivatlon.-<:ode  civ.  proo.,  1 832,  as  am.  by  L,  1879,     121  N.  Y.  266:  Williams  v,  D..  L.  A  W.  R.  Co.,  155  N.  Y. 
ch.  542.    Referenoe  to  criminal  actions  and  proceedings     158;  Willson  v.  Erohin,  35  App.  Div.  92,  54  N.  Y.  Supp. 


§  2444.  People  v.  Sullivan,  34  App.  Div.  544,  54  N.  Y.  Supp.  538; 

^ 264.     Arhart  V.  Stark,  6  Mise.  579,  27  N.  Y.  Supp.  301.  _ 

I,        —      -   - 
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In  general. — People  v.  Slover  (1921).  232  N.  Y.  zo*.     Arnart  v.  stanc,  o  Mise.  07V,  ^  n.  y.  Hupp.  301. 
Conviction,  what  constitutes.— Pe<q;>le  v.  Chapleau,        Proof  of  conrictton.— People  v.  Noelke,  94  N.  Y.  137; 


vt  33  EVIDENCE  {§  351-353 

People  V.  CardiUo,  207  N.  Y.  70;  Derrick  v.  WaUaoe.  217     1107;  People  v.  Horev,  20  Hun  382:  People  v.  Burns,  33, 
N.  Y.  520:  Pesbam  r.  Noel,  20  App.  Div.  516,  47  N.  Y.     Hun  200;  People  t.  Kelly,  35  Hun  205. 
8iipp.  100;  People  ▼.  Stem.  96  Miso.  507, 161  N.  Y.  Supp.        Pvofesaloiuil   bookmaker.— Matter   of   Jaoobs,  76 

Miac.  39i,  137  N.  Y.  Supp.  155. 

§  361.  Clergymen  not  to  disclose  confessions. 

A  clergyman,  or  otGer  minister  of  any  religion,  shall  not  be  allowed  to  disclose  a  confes- 
sion made  to  him,  in  his  professional  character,  in  the  course  of  discipline,  enjoined  by 
the  rules  or  practice  of  the  religious  body,  to  which  he  belongs. 

DerlfmttOD.— Code  dv.  proo.,  |  833;  originally  reviaed  from  R.  8..  pt.  3,  ch.  7,  tit.  3,  f  72. 

§  352.  Physicians  and  nurses  not  to  disclose  professional  information. 

A  person  duly  authorized  to  practice  physic  or  surgery,  or  a  professional  or  registered 
nurse,  shall  not  be  allowed  to  disclose  any  information  which  he  acquired  in  attending  a 
patient  in  a  professional  capacity,  and  which  was  necessary  to  enable  him  to  act  in  that 
capacity;  unless,  where  the  patient  is  a  child  under  the  age  of  sixteen,  the  information  so 
acquired  indicates  that  the  patient  has  been  the  victim  or  subject  of  a  crime,  in  which  case 
the  physician  or  nurses  may  be  required  to  testify  fully  in  relation  thereto  upon  any  ex- 
amination, trial  or  other  proceeding  in  which  the  commission  of  such  crime  is  a  subject  of 
inquiry. 

Deri?att«m.~Code  dv.  proo.,  (  834,  as  am.  by  L.  1904.  Industrial  Benefit  Assn.,  78  Hun  104, 28  N.  Y.  Supp.  1075 * 

fih.  331,  L.  1005,  eh.  331;  originally  revised  from  R.  S.,  afFd^  150  N.  Y.  167;  McCkumiok  v.  United  Life  Ins.  Assn.. 

pt  3,  eh.  7,  tit.  3, 1 73.  79  Hun  340,  29  N.  Y.  Supp.  364;  Barker  v.  Canal  Steam- 

CoostmeMon.— Kldn  v.   Pcude«ftia1   Ins.   Co.,   221  ship  Co..  01  Hun  495,  36  rf.  Y.  Supp.  256,  affd.,  157  N.  Y. 

N.  Y.  449.  693;  Griebel  v.  Brooklyn  Heights  R.  Co.,  74  N.  Y.  Supp. 

AmendnMiii  of  i9tS. — ^Homnyaok  v.  Prudential  Ins.  126. 
Co.,  194  N.  Y.  456,  affg.  123  App.  Div.  907,  107  N.  Y.         MenUl  Cftpoelty.— Matter  of  Coleman,  111  N.  Y.  220: 

liao.  Loder  v.  Whelpley.  Ill  N.  Y.  245;  Hoyt  v.  Hoyt,  112 


raiioii.— People  v.  Murphy.  101  N.  Y.  126;  Mae  N.  Y.  493-514;  Matter  of  Pteston,  113  App.  Div.  732,  99 

Evittv.  MaasR,  64  Aim.  Div.  m  72  N.  Y.  Supp.  158,  N.  Y.  Supp.  812;  Matter  of  Gates,  170  App.  Div.  921. 

affg.  33  Mim.  552, 67  N.  Y.  Supp.  817;  Meyer  v.  Supreme  154  N.  Y.  Supp.  782;  Steele  v.  Ward,  30  Hun  555;  Wilcox 

Lodbe,  82  i4»P-  Div.  350.  81  N.  Y.  Supp-  813,  affd.,  178  v.  WUooz,  46  Hun  32,  37;  Matter  of  Freeman,  46  Hun 

N.  Y.  63;  Deutsehmann  v.  Third  Ave.  R.  Co.,  87  App.  458. 

Div.  503,  84  N.  Y.  Supp  887;  People  v.  Breoht,  120  App.  BHdoaoo  M  to  atlemlaiieo  odmlsslble.—Patten  v. 

Div.  760.  105  N.  Y.  Supp.  436,  affd..  192  N.  Y.  581;  Den-  United  Life,  etc.,  Assn.,  133  N.  Y.  450;  Deutsehmann  v. 

aro  V.  Prudential  Ins.  Co.  Co.,  154  App.  Div.  840.  139  Third  Ave.  R.  Co.,  87  App.  Div.  503,  84  N.  Y.  Supp.  887; 

N.  Y.  Supp.  758;  Howe  v.  Rcceosburg,  75  Miso.  132,  132  Beoker  v.  Metropolitan  I^fe  Ins.  Co.,  99  App.  Dtv.  5,  90 

N.  Y.  Supp.  837;  Sohamberg  v.  Whitman.  75  Miso.  215.  N.  Y.  Supp.  1007;  Travis  v.  Haan,  119  App.  Div.  138, 103 

135  N.  Y.  Supp.  262:  Matter  of  Cohen,  105  Mise.  724,  N.  Y.  Supp.  973;  Lynch  v.  Germania  Uh  Ins.  Co.,  132 

174|Nr.  Y.  Supp.  427;  Van  Allen  v.  Gordon.  83  Hun  379,  31  App.  Div.  571,  116  N.  Y.  Supp.  998. 

N.  Y.  Sqpp.  907;  Liske  v.  Liske,  135  N.  Y.  Supp.  176;  CertUlcato  of  physlelAn  fts  to  cause  of  death.— 

Keflbr  V.  Dykes,  161  N.  Y.  Supp.  551.  GratUn  v.  Metropoliton  Life  Ins.  Co.,  80  N.  Y.  281; 

Belstioiulilb  of  phytfelaa  and  patient.— People  v.  Buffalo,  etc..  Co.  v.  Knights  Templar,  etc.,  Assn.,  126  N.  Y. 

Murphy,  101  N.  Y.  126;  Renihan  v.  Dennin,  103  N.  Y.  450;  Davis  v.  Supreme  Lodge,  165  N.  Y.  159.  affg.  35  App. 

573;    Meyw   v.    Knights   of   Pythias,    178    N.  Y.  63;  Div.  354,  54  N.  Y.  Supp.  1023;  Klein  v.  Prudential  Ins. 

People  V.    Austin,   199  N.  Y.  446,  452;   Gray  v.   City  Co..  221  S.  Y.  449;  Robinson  v.  Supreme  Commandery,  38 

of  New  York.  137  App.   Div.   316,   122  N.   Y.  Supp.  Misc.  97,  77  N.  Y.  Supp.  111.  affd.,  77  App.  Div.  215,  79 

118;  Spaer  v.  Travelers  Ins.  Co.,  185  App.  Div.  861,  N.  Y.  Supp.  13. 

173  N.  Y.  Supp.  673;  MoOilUouddv  v.  Farmers'  Loan  Hypotnetleal  questions.— Fisher  v.  Fisher,  129  N.  Y. 

4  TVast  Co.,  26  Miso.  55.  55  N.  Y.  Supp.  42;  Corey  654;  Meyer  v.  Standard  Life,  etc.,  Ins.  Co.,  8  App.  Div.  74, 

V.  Bolton,  31  Mise.  138,  63  N.  Y.  Supp.  916;  Wiel  v.  40  N.  Y.  Supp.  419;  People  v.  Schuyler.  43  Hun  88.  affd., 

Cowies,  45  Hun  307 ;  Reoord  v.  Village  of  Saratoga  Springs,  106  N.  Y.  29& 

46  Hon  448.  affd.,  120  N.  Y.  646.  Testimony  of  anrt«lBtered  none.— Hobbs  v.  HuU- 

PrlTllece  not  waived  by  eaOIng  other  physicians  man,  183  App.  Div.  743,  171  N.  Y.  Supp.  390. 

not  present    at    same  eiamination.— Hethier    v.  Burden  or  proof.— People  v.  Sohuyler,  106  N.  Y.  298; 

Johns  (1921).  198  App.  Div.  127.  189  N.  Y.  Supp.  605.  People  v.  Koener.  154  N.  Y.  355,  365;  People  v.  Austin, 

Proof  ef  rehittonship.— Feensy  v.  L.  I.  R.  Co.,  116  199  N.  Y.  446,  452;  Van  Bei«en  v.  Catholio  Relief  Assn., 

N.  Y.  375-382;  Griffiths  v.  Metropolitan  St.  Ry.  Co.,  171  99  App.  Div.  72, 91  N.  Y.  Supp.  362;  Henry  v.  N.  Y.,  L.  E. 


N.  Y.  106.  revg.  63  App.  Div.  86.  71  N.  Y.  Supp.  406.  A  WT  R.  Co..  57  Hun  76.  10  N.  Y.  Supp.  508. 

Frotectton  of  pattent.- Trieber  v.  New  York  A  Hospital  reeords.— Sparer  v.  Travelers  Ins.  Co.,  185 

aneens  County  Railway  Co.,  149  App.  Div.  804.  134  App.  Div.  861,  173  N.  Y.  Supp.  673. 

.  Y.  Snpp.  267.  Objeettons.— Weil  v.  Wdl,  151  App.  Div.  622,  136 


Infornntton  not  to  be  dlseloeed.- Fisher  v.  Fisher,  N.  Y.  Supp.  190;  Mulligan  v.  Sinaki,  156  App.  Div.  35, 

129  N.  Y.  654;  Neisoa  v.  ViUage  of  Oneida.  166  .V.  Y.  37M40  N.Y.  Supp.  835. 

219;  Green  v.  Metropolitan  St.  Ry.  Co.,  171  N.  Y.  201.         Waiver  of  prlvOege.— Marquardt  v.  Brooklyn  Heights 

revg.  65  App.  Div.  54.  72  N.  Y.  Supp.  524;  Matter  of  R.  R.  Co..  126  App.  Div.  272. 110  N.  Y.  Supp.  657:  Terier 

My«r,  184  N.  Y.  54.  revg.  100  App.  Div.  512,  91  N.  Y.  v.  Date,  146  App.  Div.  375, 131  N.  Y.  Supp.  61;  Trieber  v. 

Sivp.  1104;  Matter  of  Neweomb,  192  N.  Y.  238.  affg.  122  New  York  A  Queens  County  Railway  Co.,  149  App.  Div. 

App.  Div.  920.  107  N.  Y.Supp.  1139;  De  Jong  v.  Erie  R.  804. 134  N.  Y.  Supp.  267;  Patnode  v.  Foote,  153  App.  Div. 

Co.,  43  Add.  Div.  427,  60  N.  Y.  Supp.  125;  Robinson  v.  494.  138  N.  Y.  Supp.  221;  Mulligan  v.  Sinski,  156  App. 

Supreme  Commandery,  77  App.  Div.  215,  79  N.  Y.  Supp.  Div.  35.  140  N.  Y7  Supp.  835;  MoKenney  v.  American 

18.  affd..  177  N.  Y.  564;  People  ex  rel.  Mendelovioh  v.  Looomotive  Co.,  164  App.  Div.  625. 149  N.  Y.  Supp.  826; 

Uvahams,  96  App.  Div.  27, 88  N.  Y.  Supp.  924;  Hobbs  v.  Dewey  v.  Cohoes  A  Lanaingburgh  Bridge  Co.,  170  App. 

ivUman,  183  App.  Div.  748. 171  N.  Y.  Supp.  290;  People  Div.  117.  155  N.  Y.  Supp.  887;  Gunn  v.  Robinson,  103 

\  Benliam,  30  Misc.  66,  63  N.  Y.  Siq»p.  923:  Hammer-  Miso.  546,  171  N.  Y.  Supp.  692;  Bauoh  v.  Sohults,  109 

tein  V.  Hammerstein,  73  Miso.  567, 134  N.  Y.  Supp.  473;  Miso.  548.  180  N.  Y.  Supp.  188. 

JTown  V.  R.,  W.  A  O.  R.  Co.,  45  Hun  439;  Redmond  v. 

§  S63.  Attorneys  and  their  employees  not  to  disclose  communications. 

An  attorney  or  counselor  at  law  shall  not  be  allowed  to  cUsciose  a  communication,  made 
by  his  client  to  him,  or  his  advice  given  thereon,  in  the  course  of  his  professional  employ- 
nent,  nor  shall  any  cleric,  stenographer  or  other  person  employed  by  such  attorney  or 
counselor  be  allowed  to  disclose  any  such  communication  or  advice  given  thereon. 

Pwlfatlon. — Code  dv.  proo.,  1 885,  as  am.  by  L.  1896,  Applleatlon.— Doheny  v.  Lacy,  168  N.  Y.  213:  Bau- 

b.  M4.  mann  v.  Steingester.  213  N.  Y.  328;  People  v.  Alfani, 

PopoM.—Mattsr  of  King  v.  Ashley,  96  App.  Div.  227  N.  Y.  3347Bazter  v.  Baxter,  92  Miso.  567,  156  N.  Y. 

48,  80  N.  Y.  Supp.  482,  affdL,  179  N.  Y.  281.  Supp.  521;  Matter  of  Reinhaidt.  95  Misc.  413.  160  N.  Y. 
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Supp.  828:  Matter  of  Whitlook.  51  Han  351, 3  N.  Y.  Supp.  Hun  242;  Rooenburs  v.  Roaenburg,  40  Hun  91:  Hampton 

855;  Smith  v.  Crego,  54  Hun  22,  7  N.  Y.  Supp.  86.  v.  Boylan,  46  Hun  151;  Martin  ▼.  Piatt,  51  Hun  429,  4 

Eelatlon  of  atlorner  and  client.— Ga«e  v.  Ga«e,  13  N.  Y.  Supp.  359;  Mutual  life  Ins.  Co.  v.  Corey.  54  Huj» 

App.  Div.  665,  43  N.  Y.  Supp.  810;  Pfrffer  v.  Kling,  493,  7  N.  Y.  Supp.  939,  revd.  on  other  groonda,  185  N.  Y. 

58  App.  Div.  179,  68  N.  Y.  Supp.  641,  affd.,  171  N.  Y.  228;  Matter  of  McCarthy.  56  Hun  7,  8  N.  Y.  Supp.  678; 

668;  Althouse  v.  Wells.  40  Hun  336.  Greer  v.  Greet,  58  Hun  251.  12  N.  Y.  Supp.  778;  Haulen- 

Prlvfleced  communleatlons.— Bacon  v.  Friibee.  80  beek  v.  MoGibbon.  60  Hun  26.  14  N.  Y.  Supp.  303;  Van 

N.  Y.  394:  Root  v.  WrijAt,  84  N.  Y.  72;  Ga«e  v.  Gage,  AJatyne  v.  Smith,  82  Hun  384,  31  N.  Y.  Supp.  277;  Le 

13  App.  Div.  665.  43  N.  Y/SupD.  810;  Matter  of  Shawmut  Lon«  v.  Siebrecht  (1921),  196  App.  Div.  74.  187  N.  Y. 

Mimnc  Co.,  94  App.  Div.  156.  87  N.  Y.  Supp.  1059;  Supp.  150. 

Downey  v.  Owen,  98  App.  Div.  411,  90  N.  Y.  Supp.  280;  Commanlcmtlonsjwlor  to  mnnloFiiMat.— KiU  v. 

Matter  of  Trainor,  146  App.  Div.  117,  130  N.  Y.  Supp.  Buekmaster,  45  App.  Div.  288,  61  N.  Y.  Supp.  46. 

682:  Howe  v.  Stuart,  67  Miso.  240. 124  N.  Y.  Supp.  416.  Plrepwatlon  of  wUL—Matter  of  Coleman.  Ill  N.  Y. 

Commanicalions     not      privllesed.— Piereon     v.  220;  Loder  v.  Whelpley.  Ill  N.  Y.  239;  Roeeeau  v.  Bleau, 

People,  79  N.  Y.  424;  Hurlburt  v.  Hurlburt,  128  N.  Y.  131  N.  Y.  183;  Matter  of  Cunnion,  201  N.  Y.  123,  affc.  135 

420;  People  v.  Buchanan,  145  N.  Y.  1;  Matter  of  King  v.  App.  Div.  864,  120  N.  Y.  Supp.  266;  Beaumann  ▼.  Stein- 

Ashley,  179  N.  Y.  281,  aflfg.  96  App.  Div.  143.  89  N,  Y.  geeter.  213  N.  Y.  328;  Wallace  v.  Wallace.  216  N.  Y.  28; 

Supp.  482;  People  v.  Farmer.  194  N.  Y.  251.  269;  Schatt-  Matter  of  Bamee.  70  App.  Div.  523.  75  N.  Y.  Supp.  373; 

man  v.  American  Credit,  etc.,  Co.,  34  App.  Div.  392.  Matter  of  Cunnion.  135  App.  Div.  864,  120  N.  Y.  Supp, 
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pp.  419;  Bankers'  Money  Urder  168  App.  Uiv.  1273,  197  N.  Y.  Bupp.  49;  Matter  oi  isen- 

Aasn.  V.  Nachod.  120  App.  Div.  732, 105  N.  Y.  Supp.  778;  nett,  166  App.  Div.  637.  152  N.  Y.  Supp.  46;  Matter  of 

Matter  of  Eokler.  126  App.  Div.  199, 110  N.  Y.  Supp.  650;  Sears.  33  Misc.  141,  68  N.  Y.  Supp.  363;  Matter  of  Cun- 

Gick  V.  Stumpf,  126  App.  Div.  548.  110  N.  Y.  Supp.  712;  nion.  61  Miso.  546,  115  N.  Y.  Supp.  969;  Matter  of  Fran- 

Bergmann  v.  Marres,  141  App.  Div.  102, 125  N.  Y.  Supp.  tMr  73  Miso.  148. 132  N.  Y.  Supp.  695;  Matter  of  Seymour, 

973;  Lifsehits  v.  O'Brien,  143  App.  Div.  180.  127  N.  Y.  76  Miso.  371,  136  N.  Y.  Supp.  942;  Matter  of  King,  8» 

Supp.  1091 ;  Myers  v.  Brick,  146  App.  Div.  197, 130  N.  Y.  Miso.  638,  646.  164  N.  Y.  Supp.  238;  Matter  of  Chase,  41 

Supp.  910;  Sullivan  v.  Franireb.  148  App.  Div.  728.  132  Hun  204;  Matter  of  Austin.  42  Hun  516;  Matter  of  Smith* 

N.  Y.  Supp.  1117:  Rintelen  v.  Schaefer,  152  App.  Div.  727,  61  Hun  101.  15  N.  Y.  Supp.  425;  In  re  Campbell's  WIU, 

137  N.  Y.  Supp.  527;  Rintelen  v.  Schaefer.  158  App.  Div.  136  N.  Y.  Supp.  1086;  Matter  of  Eno  (1921),  196  App. 

477,  143  N.  Y.  Supp.  631;  Cooperson  v.  PoUon,  30  Miso.  Div.131,  187  N.  Y.  Supp.  766. 

619.  62  N.  Y.  Supp.  772;  Phoebus  v.  Webster.  40  Miso.  Ooas-ezamlnatkin.— Stetson  v.  Brennen,  21  App. 

528,  88  N.  Y.  Supp.  868;  Matter  of  Simmons,  48  Misc.  Div.  552,  48  N.  Y.  Sttpp.  601. 

484,  96  N.  Y.  Supp.  1103;  Richards  v.  Richards,  64  Miso.  Borden  of  proof.— Mowell  v.  Van  Buren,  77  Hun  569» 

285,  119  N.  Y.  Supp.  81;  Matter  of  Howe  v.  Stuart.  68  28  N.  Y.  Supp.  1035. 

Miso.  352.  123  N.  Y.  Supp.  971;  Foster  v.  Wilkinson.  37  Waiver.— People  v.  Farmer.  194  N.  Y.  251,  269. 

§  364.  Application  of  sections  relating  to  confidential  communications. 

The  last  three  sections  apply  to  any  examination  of  a  person  as  a  witness  unless  the 
provisions  thereof  are  expressly  waived  upon  the  trial  or  examination  by  the  person  con- 
fessing, the  patient  or  the  client.  But  a  physician  or  surgeon  or  a  professional  or  regis- 
tered nurse,  upon  a  trial  or  examination,  may  disclose  any  information  as  to  the  mental 
or  physical  condition  of  a  patient  who  is  deceased,  which  he  acquired  in  attending  suck 
patient  professionally,  except  confidential  communications  and  such  facts  as  would  tend 
to  disgrace  the  memory  of  the  patient,  when  the  provisions  of  section  three  hundred  and 
fifty-two  have  been  expressly  waived  on  such  trial  or  examination  by  the  personal  repre- 
sentatives of  the  deceased  patient,  or  if  the  validity  of  the  last  will  and  testament  of  suck 
deceased  patient  is  in  question,  by  the  executor  or  executors  named  in  ssid  will,  or  the  sur- 
viving husband,  widow  or  any  heir-at-law  or  any  of  the  next  of  kin,  of  such  deceased,  or  any 
other  party  in  interest.  But  nothing  herein  contained  shall  be  construed  to  disqualify  an 
attorney  in  the  probate  of  a  will  heretofore  executed  or  offered  for  probate  or  hereafter  to 
be  executed  or  offered  for  probate  from  becoming  a  witness,  as  to  its  preparation  and  execu- 
tion in  case  such  attorney  is  one  of  the  subscribing  witnesses  thereto.  In  an  action  for  the 
recovery  of  damages  for  a  personal  injury  the  testimony  of  a  physician  or  surgeon,  or  of  a 
professional  or  registered  nurse  attached  to  any  hospital,  dispensary  or  other  charitable 
institution  as  to  information  which  he  acquired  in  attending  a  patient  in  a  professional 
capacity,  at  such  hospital,  dispensary  or  other  charitable  institution,  shall  be  taken  before 
a  referee  appointed  by  a  judge  of  the  court  in  which  such  action  is  pending;  provided,  how- 
ever, that  any  judge  of  such  court  at  any  time  in  his  discretion,  notwithstanding  such  dep- 
osition, may  order  that  a  subpoena  issue  for  the  attendance  and  examination  of  such  phy- 
sician or  surgeon  or  professional  or  registered  nurse,  upon  the  trial  of  the  action.  In  such 
case  a  copy  of  the  order  shall  be  served  together  with  the  subpoena.  The  provisions  of 
this  act  and  rules  relating  to  depositions  of  witness  taken  and  to  be  used  within  the  state 
apply  to  the  examination  of  a  physician  or  surgeon  or  a  professional  or  registered  nurse,  as 
prescribed  in  this  section.  The  waivers  herein  provided  for  must  be  made  in  open  court,  on 
the  trial  of  the  action  or  proceeding,  and  a  paper  executed  by  a  party  prior  to  the  trial 
providing  for  such  waiver  shall  be  insufficient  as  such  a  waiver.  But  the  attorneys  for  the 
respective  parties,  prior  to  the  trial,  may  stipulate  for  such  waiver,  and  the  same  shall  be 
sufficient  therefor. 

DerlvatlOD.~Code  dv.  proc..  i  836,  ae  am.  by  L.  1877.  360;  Matter  of  Mele.  94  Misc.  555.  157  N.  Y.  Supp.  609; 

ch.  416.  L.  1891.  eh.  381,  L.  1892,  oh.  514.  L.  1893.  oh.  295.  Matter  of  Murphy,  85  Hun  575,  38  N.  Y.  Supp.  198. 

L.  1899,  ch.  53,  L.  1904,  oh.  331.  WatTcr  by  Dattent.— Weatover  v.  Aetna  life  Ina.  Co.. 

Who  may  nuOce  waiver.— Pringle  v.  Burrou^bs,  70  99  N.  Y.  56;  Bu£Falo  Loan,  etc..  Co.  v.  Kni«hta  Templar^ 

App.  Div.  12.  74  N.  Y.  Supp.  1055:  8.  c.,  100  App.  Div.  etc.,  Co.,  126  N.  Y.  455;  Holden  v.  Metropolitan  life  Ina. 

366,L91  N.  Y.  Supp.  750;  Matter  of  Hopkina.  73  App.  Div.  Co..  165  N.  Y.  13.  revy.  11  App.  Div.  426.  42  N.  Y.  SopiK 

559, 77  N.  Y.  Supp.  178,  revd.  on  other  grounds,  172  N.  Y.  310;  Trieber  v.  New  York  ft  Queen*  County  RaOway  Co., 
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149  App.  DiT.  80i,  13  N.  Y.  Supp.  287;  Wdl  ▼.  Weil,  151  Supp.  707;  Kemp  v.  Metropoliton  St.  Ry.  Co..  fi4  App' 

App.  Dnr.  A22,  136  N.  T.  Supp.  190.  Div.  822.  88  N.  Y.  Supp.  1;  Poiran  v.  Metropolitan  St- 
ill action  for  annalmeiil  of  maiiteg**— Sveoaon  v.  Ry.  Co..  105  App.  Div.  358. 94  N.  Y.  Supp.  184;  Clifford  v* 

Svenaoii,  178  N.  Y.  54;  Geie  v.  Gels,  116  App.  Div.  362.  Denver  &  Rio  Grande  R.  R.  Co.,  Ill  App.  Div.  513,  97 

101  N.  Y.  Supp.  845.  N.  Y.  Supp.  707;  People  v.  Bloom,  124  App.  Div.  767, 109 

Wftlvcr  bjr  cnardlJin.— Corey  v.  Bolton,  31  Miao.  138.  N.  Y.  Supp.  344.  affd..  193  N.  Y.  1 ;  Patnode  v.  Foote.  153 

68  N.  Y.  Supp.  915.  App.  Div.  494.  138  N.  Y.  Supp.  221. 

Watfcr  by  widow.— Uppe  v.  Brandner,  120  App.  Div.  BinreM  waiver  by  attorney.— Alberti  v.  N.  Y.,  L.  B. 

230.  105  N.  Y.  Supp.  225.  A  W.  R.  Co..  118  N.  Y.  77. 

TtmtUaonj  by  platntm. — Rauh  v.  Deataeher  Verdn  Bxnreas   waiver   In   Insurance   policy  .—Foley    v. 

29  App.  Div.  483,  51  N.  Y.  Supp.  985;  Fox  v.  Union  Turn-  Royal  Arcanum,  151  N.  Y.  196,  affg.  78  Hun  222.  28  N.  Y. 

ebeCo..  59  App  Div.  363. 69  N.  Y.  Supp.  551;  Dunkle  v.  Supp.  952;  Dougherty  v.  Metropolitan  life  Ins.  Co..  87 

eAIlieter,  70  App.  Div.  273.  74  N.  Y.  Supp.  902;  Bauoh  Hun  15.  33  N.  YTSupp.  873. 

V.  Sdiults,  109  Miflo.  548.  180  N.  Y.  Supp.  188;  Marks  v.  Cemmanlcatlont  tending  to  disgrace  patient.— 

Manhattan  Ry.  Co.,  56  Hun  575. 10  N.  Y.  Supp.  159.  Meyer  v.  Supreme  Lodge,  82  App.  Dtv.  359,  81  N.  Y. 

Waiver  by  complaint  and  testimony.— Capron  v.  Supp.  813;  Mulligan  v.  Sinaki,  156  App.  Div.  85, 140  N.  Y. 

DousfauH,  193  N.  Y.  11,  revg.  119  App.  Div.  919,  105  Supp.  835.  affd.,  214  N.  Y.  678. 

N.  Y.  Supp.  1110.  waiver  as  applied  to  communications  to  attorney. 

Waiver  by  failure  to  object.— People  v.  Bloom,  193  —Matter  of  Coleman,  111  N.  Y.  220;  Doheny  v.  Laoy, 

N.  Y.  1,  affg.  124  App.  Div.  767.  109  N.  Y.  Supp.  344;  42  App.  Div.  218,  59  N.  Y.  Supp.  724.  affd..  168  N.  Y. 

Wallaoe  v.  ^V^Ilace.  158  App.  Div.  273.  137  N.  Y.  Supp.  213;  Gick  v.  Stumpf.  126  App.  Div.  548.  110  N.  Y.  Supp. 

43.  712;  Matter  of  Cougfalin,  171  App.  Div.  662.  167  N.  f . 

Waiver  as  to  one  pbysldan.— Morris  v.  N.  Y.,  O.  A  Supp.  630;  Matter  of  Cunnion.  61  Miso.  546.  115  N.  Y. 

W.  Ry.  Co.,  148  N.  Y.  88;  Capron  v.  Douglass.  193  Supp.  969;  Bartlett  v.  Bunn,  56  Hun  507,  10  N.  Y.  Supp. 

N.  Y.  11.  revg.  119  App.  Div.  919.  105  N.  Y.  Supp.  1110;  210;  Matter  of  Gagan,  18  N.  Y.  Supp.  173.  21  Civ.  Proo. 

Hennessyv.  Kellnr.  66App.  Div.449,66N.  Y.Supp.  871;  Rep.  824;  Matter  of  Eno  (1921),    196  App.   Div.  131, 

Speck  V.  International  R.  Co.,  133  App.  Div.  802,  118  N.  187  N.Y.  Suppw  756. 

Y.  Supp.  71;  Record  v.  Saratoga  Springs,  46  Hun  448,  Waiver  In  open  court. — Scher  v.  Metropolitan   St. 

sffd.,  120  N.  Y.  646;  Hethier  v.  Johns  (1921),  198  App.  Ry.  Co.,  71  App.  Div.  28,  75  N.  Y.  Supp.  625;  Schlotterw 

Div.  127,  189  N.  Y.  Supp.  605.  v.  Brooklyn,  etc.,  Ferry  Co.,  89  App.  Div.  508,  85  N.  Y. 

GalUnr  pbysldan  as  witness.— MeKinney  v.  Grant  Supp.  847. 

St,  etc.,  R.  Co.,  104  N.Y.  352;  Albertiv.N.  Y.,  L.E.  A  Effect  of  waiver.— Peor'<J  v.  Bloom,  193  N.  Y.  1. 

W.  R.  Co.,  118  N.  Y.  77;  Holden  v.  Metropolitan  life  Ins.  affg.  124  App.  Div.  767,  109  N.  Y.  Supp.  344;  Capron  v. 

Co.,  165  N.  Y.  13,  revg.  11  App.  Div.  426,  42  N.  Y.  Supp.  Douglass,  193  N.  Y.  11.  revg.  119  App.  Div.  919. 106  N.  Y. 

310;  Holoomb  v.  Harris,  166  N.  Y.  257:  revg.  42  App.  Supp.  1110. 

Div.  363,  59  N.  Y.  Supp.  160;  Clifford  v.  Denver  A  R.  G.  fievoldng    waiver    by   annulUnc   wID.— Mead    v. 


R.  R,  Co.,  188  N.  Y.  849,  revg.  Ill  App.  Div.  513, 97  N.  Y.     Cavanaugh,  161  App.  Div.  177,  146  N.  Y.  Supp.  353. 

§  365.  Personal  privilege  of  witness. 

A  competent  witness  shall  not  be  excused  from  answering  a  relevant  question,  on  the 
ground  only  that  the  answer  may  tend  to  establish  the  fact  that  he  owes  a  debt  or  is  oth- 
erwise subject  to  a  civil  suit.  This  provision  does  not  require  a  witness  to  give  an  answer 
which  will  tend  to  accuse  himself  of  a  crime  or  to  expose  him  to  a  penalty  or  forfeiture; 
nor  does  it  vary  any  other  rule  respecting  the  examination  of  a  witness. 

llcvifmCtoa.^Code  dv.  proe.,  |  887;  originally  reviaed  meanor.—OladBden  v.  Woodward.  108  N.  Y.  244:Rofera 

from  R.  S.,  pt.  3,  oh.  7,  tit.  3,  (  71.  v.  Deeker,  131  N.  Y.  490;  Dehn  v.  Mandeville,  68  fiun 

Bcrcreiice8.~Verifieation  of  pleading  omitted  where  835.  22  N.  Y.  Supp.  984. 
pvty  b  privileged  from  teatifyiag,  C.  P.  A.,  1 248;  a  person  '^Fenalj^,"  wbai  consMtnte0.--Oad8den  v.  Wood- 
not  to  be  a  witness  against  hiinself  in  onminal  action,  ward,  38  Hun  548,  affd.,  103  N.  Y.  244;  Geisenheimer  v. 
coda  erim.  proo.,  f  10;  person  act  oompdled  in  eriminai  Dodge,  1  How.  N.  S.  264. 

to  be  a  witness  against  himself.  Const,  art.  1,  f  6.  E«ftual  to  answer  not  nroand  for  disbarment.^ 


Oonstitational  nrovlflon  UbcraUy  apiiBed.— People  Matter  of  Kaffenburgfa,  188  n.  Y.  49,  63.  affg.  115  App. 

V.  Fotbssb  143  N.  Y.  219;  Chappell  v.  Chappell,  116  App.  Div.  346,  101  N.  Y.  Supp.  607. 

Dhr.  573,  101  N.  Y.  Bapp.  846.  Answer  without  verllleatlon.— Thompson  v.  Mo- 

Orlcln  of  mlvllege.— Matter  of  Roussb  221  N.  Y.  81,  Laiudilin,  138  App.  Div.  711, 123  N.  Y.  Supp.  762. 

80.  ^mtnesses    under    for^cn    eommlsslon.— Ruane 

Wben  uriffleie  sustained.— People  v.  Priori,  164  Cement  Co.  v.  Woolworth  A  Co.,  68  Mise.   454, 125  N.  Y. 

N.  Y.  450;  KeII<«g  v.  Sowerby,  82  Mise.  327,  66  N.  Y.  Supp.  82. 

Sapp.  642;  Am.  Slue  Stone  Co.  v.  Cohn  Cut  Stone  Co.,  waiver  of  privilege. — Meyer  v.  Mayo,  173  App.  Div. 

97  Mise.  428.  161  N.  Y.  Supp.  667.  199,  157  N.  Y.  Supp.  1135. 

VeatbDouy  mutt  tend  to  aecuse  of  crime  or  mlsde- 

§  366.  Testimony  of  surveyor  and  proof  of  standard  of  measurement. 

No  surveyor  shall  give  evidence  in  any  cause  pending  in  any  of  the  courts  of  this  state> 
or  before  arbitrators,  respecting  the  survey  or  measurement  of  lands  which  he  may  have 
made,  unless,  if  required,  either  such  surveyor  shall  make  oath,  or  it  shall  otherwise  be 
shown,  that  the  chain  or  measure  used  by  him  was  conformable  to  the  standards  of  the 
state  which  were  the  standards  of  the  state  at  the  time  such  survey  was  made.  An  olBfi- 
cial  certificate  of  any  state,  county,  city,  village  or  town  sealer  elected  or  appointed  pur- 
suant to  the  laws  of  this  state,  or  the  oath  of  such  suryeyor,  that  such  chain  or  measure 
conformed  to  the  state  standard  which  shall  have  been  furnished  any  such  sealer  pursuant 
to  the  provisions  of  the  laws  of  this  state,  shall  be  prima  facie  evidence  of  such  conformity, 
and  an  official  certificate  made  by  any  such  sealer  that  the  implement  used  in  measuring 
Buch  chain  or  other  measure  was  the  one  provided  under  such  laws  for  such  purposes  shall 
be  prima  facie  evidence  of  that  fact. 

ftertfatlon. — Code  oiv.  proo..  f  S41a,  as  added  by  L.  1909,  oh.'  65;  originally  revised  from  L.  1851,  ch.  134, 
i  83,  as  am.  by  L.  1893,  oh.  101.  §  1. 

OATHS  AND   AFFIRMATIONS 

§  357.  Officers  before  whom  oaths  and  affidavits  taken. 

An  oath  or  affidavit,  required  or  authorized  by  law,  except  an  oath  to  a  juror  or  a  wit- 
aess  upon  a  trial,  an  oath  of  office,  and  an  oath  or  acknowledgment  re  quired  by  law  to  be 
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taken  before  a  particular  officer,  may  be  taken  before  a  judge,  cleric,  deputy  clerk,  or  spe- 
cial deputy  clerk  of  a  court,  a  notary  public,  mayor,  justice  of  the  peace,  a  city  magistrate 
of  any  of  the  cities  of  this  state,  or  police  justice  thereof,  surrogate,  special  county  judge, 
special  surrogate,  county  clerk,  deputy  county  clerk,  special  deputy  county  clerk,  or  com- 
missioner of  deeds,  within  the  district  in  which  the  officer  is  authorized  to  act,  except  that 
a  justice  of  the  peace  may  take  such  oath  or  affidavit  anywhere  in  the  county  containing 
the  town  or  city  in  which  he  is  authorized  to  act;  and  when  certified  by  the  officer  to  have 
been  taken  before  him  may  be  used  in  any  court  or  before  any  officer  or  other  person. 

Deriy»tton.— Code  dv.  proo.,  |842,  as  am.  by  L.  1911,  sioiien  of  daeda.  Id.,  1 108;  admiBiaterinc  oath  of  office, 

oh.  670,  L.  1915,  oh.  140;  oriciiiaUy  roriaed  from  R.  8.,  publio  offioen  L,  1 10. 

pt.  3,  oh.  8.  tit.  2,  |49.  AdmlolstMliig  Mth.— Bookman  v,  Gty  of  New  York. 

9wenneM*~Notary  publio  aoting  in  more  than  one  200  N.  Y.  53.  affg.  133  App.  Div.  242, 1 17  N.  Y.  Sopp.  1^7. 

oounty,  exeoutive  1.,  ft  102;  powers  and  duties  of  notary  OommiisteiMr  of  Jeeoi.— People  tat  rei.  Title  Qnaraa- 

pablio.  Id.,  1 105;  administration  of  oaths  by  oommis-  tee,  etc.,  Co  .v.  Haccerty,  22  Mise.  296, 50  N.  Y.  Supp.  82. 

§  368.  Oaths  and  affidavits  by  officers  and  committees. 

Where  an  officer,  person,  board  or  committee  has  been  heretofore  or  is  hereafter  author- 
ised by  law  to  take  or  hear  testimony  or  to  hear  or  receive  an  affidavit,  or  to  take  a  dep- 
osition, in  relation  to  a  matter  concerning  which  he  or  it  has  a  duty  to  perform,  the  offi- 
cer or  person,  or  a  member  of  the  board  or  committee,  may  administer  an  oath  for  that 
purpose.  Where  an  officer,  person,  board  or  committee  to  whom  or  to  which  application 
is  made  to  do  an  act  in  an  official  capacity  requires  information  or  proof  to  enable  him  to 
it  to  decide  upon  the  propriety  of  doing  the  act,  he  or  it  may  receive  an  affidavit  for  that 
purpose. 

DeriYatloii.^Code  oiv.  proo..  §  843.  as  am.  by  L.  1877.        Board  of  health.— People  ex  rel.  Copoutt  v.  Board  of 
eh.  416:  first  sentence  was  new  in  oode  civ.  proo.;  seoond     Health*  140  N.  Y.  1. 

sentence  was  originaUy  from  R.  S.,  pt.  3,  oh.  8,  tit.  17,  (11.        8t»to   eomptroner.— People   ex   rel.    Ostrander    ▼. 

Chapin,  105  N.  Y.  309. 

§  369.  Oaths  and  affidavits  taken  without  th6  state. 

An  oath  or  affidavit  required,  or  which  may  be  received,  in  an  action,  special  proceed- 
ing or  other  matter,  may  be  taken  without  the  state,  except  where  it  is  otherwise  specially 
prescribed  by  law,  before  an  officer  authorized  by  the  laws  of  the  state  to  take  and  certify 
the  acknowledgment  and  proof  of  deeds  to  be  recorded  in  the  state;  and,  when  certified 
by  him  to  have  been  taken  before  him,  and  accompanied  with  the  like  certificates  as  to 
his  official  character  and  the  genuineness  of  his  signature  as  are  required  to  entitle  a  deed  ac- 
knowledged before  him  to  be  recorded  within  the  state,  may  be  used,  as  if  taken  and  cer- 
tified in  this  state,  by  an  officer  authorized  by  law  to  take  and  certify  the  same. 

Der|yatloii.~Code  dv.  proo..  S  844.  39  App.  Dir.  508.  57  N.  Y.  Supp.  317;  Levy  ▼.  Levy,  39 

Bcferences.— Who   may   take   aoknowled^nents   in  Misc.  374,  60  N.  Y.  Supp.  485;  Mallon  v.  Rothsohild.  88 

other  stotes,  see  real  property  I.,  ft  299:  aoknowledgments  Mise.  8.  76  N.  Y.  Supp.  710. 

inlPorto  Rico,  the  Phillipines,  and  Cuba.  Id..  1300;  ao-  Certtflcato.— Sage  v.  Stafford,  42  App.  Div.  449,  59 

knowledgments  in  forden  countries.  Id.,  (301;  appoint-  N.  Y.  Supp.  545;  Miller  v.  Nevins.  115  App.  Div.  189, 

ment  of  commissioner  of  deeds  in  other  states  and  toreicn  100  N.  Y.  dupp.  703;  Cream  City  Pumiture  Co.  r.  Sqider, 

oountries,  and  their  powers,  exeoutire  I.,  ftft  107. 108.  2  Mise.  438,  21  N.  Y.  Supp.  972;  Matter  of  HotehldsB,  17 

_"L»WB  of  the  steto.*'~Turae   v.   TivUe,    31  App.  Misc.  670,  41  N.  Y.  Supp.  431;  Marks  r.  Qoetchins,  60 

Div.  40.  52  N.  Y.  Supp.  857;  Ross  v.  Wigg.  34  Hun  192;  Mise.  143. 112  N.  Y.  Supp.  1009;  Tha&eimer  v.  Hays,  42 

Stanton  v.  U.  S.  Pipe  Line  Co.,  90  Hun  35.  35  N.  Y.  Supp.  Hun  93;  Miller  v.  Jones.  67  Hun  281.  22  N.  Y.  Supp.  86; 

629.  Manheimer  v.   Dosh.  74  K.  Y.  Supp.   922;   KeUy  v. 

Affldftvlt  before  probate  Jadge.~Loop  v.  Northrup,  Schramm  (1921),  197  App.  Div.  377,  189  N.  Y.  Supp.  629. 

59  Hun  75.  13  N.  Y.  Supp.  144.  Objeetlon  Ao  anthentleatloii*  not  available  for  first 

Affldftvli  before  notary  pnblle.— Turtle  v.  Turtle,  31  time  on  appeal.— Rogers  v.  Rogers.  54  App.  Div.  195. 

App.  Div.  49.  52  N.  Y.  Supp.  867;  Hawkins  v.  Pakas,  66  N.  Y.  Supp.  512. 

§  360.  Mode  of  swearing  witness. 

Except  as  otherwise  specially  prescribed,  when  an  oath  is  administrated,  the  witness 
shall  lay  his  hand  on  the  gospels  and  express  assent  to  the  oath,  and  it  shall  be  according 
to  the  present  pt-actice  except  that  the  witness  need  not  kiss  the  gospels. 

Derlvatton.— Code  oiv.  proo.,  f  845.  iss  am.  by  L.  1899,  oh.  310;  originally  revised  from  R.  S..'  pt.  3,  oh.  7.  tit.  3 

%  o2. 

§  361.  Administering  oath  without  the  gospels. 

The  oath  must  be  administered  in  the  following  fonn  to  a  person  who  so  desires,  the  lay- 
ing of  the  hand  upon  the  gospels  being  omitted:  '*  You  do  swear,  in  the  presence  of  the 
ever-living  God."    While  so  swearing,  he  may  or  may  not  hold  up  his  hand,  at  his  option. 

Derivalion.— Code  dv.  proo..  i  846,  as  am.  by  L.  1899.  oh.  340;  originally  revised  from  R.  S..  pt.  3.  ch.  7.  tit.  3, 
§  88. 

§  362.  Affirmation  in  place  of  oath. 

A  solemn  declaration  or  affirmation  in  the  following  form  must  be  administered  to  a  per- 
son who  declares  that  he  has  conscientious  scruples  against  taking  an  oath,  or  swearing  in 
any  form:  "  You  do  solemnly,  sincerely,  and  truly,  declare  and  affinn. '' 

D0ri?»ttoii.~<3ode  civ.  ptoo..  |  847;  orisinally  revised  from  R.  S..  pt.  3.  oh.  7,  tit.  3.  (  84. 
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§363.  Other  modes  of  swearing. 

If  the  court  or  officer  before  which  or  whom  a  person  is  offered  as  a  witness  is  satisfied 
that  any  peculiar  mode  of  swearing,  in  lieu  of,  or  in  addition  to  laying  the  hand  upon  the 
gospels,  is,  in  his  opinion,  more  solemn  and  obligatory,  the  court  or  officer,  in  its  or  his 
discretion,  may  adopt  that  mode  of  swearing  the  witness. 

DevtfBtioii. — Code  dv.  proo.,  (  S48,  m  am.  by  L.  1877,  eh.  416,  L.  1899,  ch.  340;  originally  [reviaed  from  R.  S., 
pt.  8,  eh.  7,  tit.  3,  (  86. 

§  364.  Swearing  persons  not  Christians* 

A  person  believing  in  a  religion,  other  than  the  Christian,  may  be  sworn  according  to 
the  peculiar  ceremonies,  if  any,  of  his  reli^on,  instead  of  as  prescribed  herein. 

Dailiaiton.— Code  civ.  proo.,  (  849;  origiiiaUy  reviaed  from  R.  S.,  pt.  3,  oh.  7,  tit.  3,  |  86. 

§  366.  Court  may  examine  witness  before  swearing. 

The  court  or  officer  may  examine  an  infant  or  person  apparently  of  weak  intellect  pro- 
duced before  it  or  him,  as  a  witness,  to  ascertain  his  capacity  and  the  extent  of  his  knowl- 
edge; and  may  inquire  of  a  person  produced  as  a  witness  what  peculiar  ceremonies  in 
swearing  he  deems  most  obligatory. 

Bfliatlim.— Code  dv.  proe.,  |  860;  originally  revised        Dvtf  of  Jmttee  to  MCcrtelB  copodiy  oT  InflMil. — 

fram  R.  8.,  pt.  3,  oh.  7.  tit.  3,  (  89.  Olahanflky  ▼.  Prauky.  185  App.  Div.  469. 172  N.  Y.  Supp. 

856. 

SUBSnTUTES  FOR  ORAL  TESTIMONY 

§  366.  Certificate  of  search  for  paper  as  evidence. 

Where  the  officer  to  whom  the  l^al  custody  of  a  paper  belongs  certifies  under  his  hand 
and  official  seal  that  he  has  made  diligent  examination  in  his  office  for  the  paper,  and  that 
it  cannot  be  found,  the  certificate  is  presumptive  e\ddence  of  the  facts  so  certified,  as  if  the 
officer  personally  testified  to  the  same. 

PulwiloiU— Code  t&v.  pitM.,  |  921,  orisiiiaJIy  feviaed  ailg.  185  App.  Div.  67,  119  N.  Y.  Supp.  883;  People  ▼. 
f  nm  R.  &,  pt.  8,  oh.  8,  tit.  17,  |  U.  Bromwioh,  135  App.  Div.  67, 119  N.  Y.  Bupp.  833. 

Appttcaaon.— People  ▼.  Bromwioh,  200  N.  Y.  385,        DOIf eni  •etteb.-^Bngss  v.  Waldron,  88  N.  Y.  582. 

§  367.  Certificate  of  officer  as  evidence  of  facts. 

Where  a  public  officer  is  required  or  authorized,  by  special  provision  of  law,  to  make  a 
certificate  or  an  affidavit  touching  an  act  performed  by  him,  or  to  a  fact  ascertained  by 
him,  in  the  course  of  his  official  duty;  and  to  file  or  deposit  it  in  a  public  office  of  the 
state;  the  certificate  or  affidavit  so  filed  or  deposited,  or  an  exemplified  copy  thereof,  is 
presumptive  evidence  of  the  facts  therein  alleged,  except  where  the  effect  thereof  is  declared 
or  regulated  by  special  provision  of  law. 

Dctlnittoii.— Code  dv.  proo.,  f  922.  Inreatory  filed  by  state  tnparlBtendeiii  of  baoki. 

Mortlin    Mrttteatof^— People    es    mI.    Judaon    t.  — Riohaide  ▼.  Robin,  178  App.  Div.  535, 105  N.  Y.  Supp. 

Thateher,  55  N.  Y.  525;  People  ex  roL  v.  MoQuire,  2  Hun  780. 
209,  affd..  60  N.  Y.  040. 

§  368.  Presumption  of  presentment  and  protest  of  bills  and  notes. 

1.  The  certificate  of  a  notary  public  of  the  state,  under  his  hand  and  seal  of  office,  of 
the  presentment  by  him  for  acceptance  or  payment,  or  of  the  protest,  for  non-acceptance 
or  non-payment  of  a  promissory  note  or  bill  of  exchange,  or  of  the  service  of  notice  thereof 
on  a  party  to  the  note  or  bill;  specifying  the  mode  of  giving  the  notice,  the  reputed  place 
of  residence  of  the  party  to  whom  it  was  given,  and  the  post-office  nearest  thereto;  is  pre- 
sumptive evidence  of  the  facts  certified,  unless  the  party  against  whom  it  is  offered  has 
served  upon  the  adverse  party  with  his  pleading  or  within  ten  days  after  joinder  of  an 
flsue  of  fact,  an  original  affidavit  to  the  effect  that  he  has  not  received  notice  of  non- 
iceeptance,  or  of  non-payment  of  the  note  or  bill.  A  verified  answer  is  not  sufficient  as  an 
iffidavit  within  the  meaning  of  this  section. 

2.  In  case  of  the  death  or  insanity  of  a  notary  public  of  the  state,  or  of  his  absence  or 
"coioval,  so  that  his  personal  attendance  or  his  testimony  cannot  be  procured  in  any  mode 
irescribed  by  law,  his  original  protest,  under  his  hand  and  official  seal,  the  genuineness 
iheieof  being  first  duly  proved,  is  presumptive  evidence  of  a  demand  of  acceptance,  or  of 
Miyment,  therein  stated;  and  a  note  or  memorandum  personally  made  or  signed  by  him  at 
he  foot  of  a  protest,  or  in  a  regular  register  of  official  acts  kept  by  him,  is  presumptive 
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evidence  that  a  notice  of  non-acceptance  or  non-payment  was  sent  or  delivered  at  the  time 
and  in  the  manner  stated  in  the  note  or  memorandimi. 

Derlmtlon. — Subd.  1  is  code  civ.  proc.,  }  923.  Subd.  2 
is  code  dr.  pioc..  ft  024.  ft  923,  as  am.  by  L.  1877.  ch.  416; 
orifinally  revised  from  L.  1833.  ch.  271, 1  8.  S  924,  origi- 
nafly  revised  from  R.  S..  x>t.  3,  ch.  3,  tit.  2,  |§  46.  47. 

■cference. — Ab  to  notice  of  dishonor  where  negotiable 
instrument  has  been  dishonored  by  nonacceptance  or  non- 
payment, see  negotiable  instruments  I.,  M  160-189. 

Snffldency  of  notery^s  ccrtiflcaM. — Seneca  Co. 
Bank  v.  Neass,  3  N.  Y.  442;  Hunt  v.  Maybee,  7  N.  Y.  266; 
Cuming  v.  Roderick,  28  App.  Div.  253,  50  N.  Y.  Supp. 
1053.  iSd.,  167  N.  Y.  571 ;  Persons  v.  Kruger.  45  App.  Div. 
187,  60  N.  Y.  Supp.  1071;  Mohhnan  Co.  v.  McKane.  60 
App.  Div.  546.  60  N.  Y.  Supp.  1046;  Townsend  v.  Auld,  10 
Misc.  343.  31  N.  Y.  Supp.  20;  Biber  v.  Schmidt,  31  Misc. 
777,  65  N.  Y.  Supp.  201;  MoGrath  v.  FrancoUni,  02  MLbc. 
350,  156  N.  Y.  Supp.  081;  Kellan  v.  McKoon,  31  Hun 
510;  Meise  v.  Newman,  76  Hun  341, 27  N.  Y.  Supp.  708. 


AffldftTlt  req[lilred.--Gawtnr  v.  Doane,  51  N.  Y.  84; 
German-American  Bank  v.  Mills,  00  App.  Div.  312. 
81  N.  Y.  Supp.  142;  Century  Bank  v.  Breitbart,  80  Misc. 
306,  151  N.  Y.  Supp.  588;  Huoeey  v.  Sutton.  06  Mise. 
552, 160  N.  Y.  Supp.  034;  Meise  v,  Newman,  76  Hun  341, 
27  N.  Y.  Supp.  70§. 

PKaampoon  of  doe  dlHscBce. — Siegel  v.  Dubinsky, 
56  Misc.  681,  102  N.  Y.  Supp.  678. 


Borden  of  proof. — Oppenheimer  v.  Roberts.  175  App. 

"Jupp.  1040;  Latham  v.  Sheff,  193 
App.  Div.  576, 185  N.  Y.  Supp.  278;  Smith  v.  Leiman,  133 


Div.  424,  161  N.  Y.  Si 


N.  Y.  Supp.  1001;  Piri  v.  Cary,  134  N.  Y.  Supp.  1086. 
Where  notary  etelmed  to  have  given  noitce  It  dead. 

— Oppenheimer  v.  Roberts,  175  App.  Div.  424,  161  N.  Y. 
Supp.  1040. 

Entries   by  deceased  elerlc  of  notary. — Cole   v 
Jessup.  10  N.  Y.  06;  Gawtry  v.  Doane,  51  N.  Y.  84. 


§  369.  Proof  of  presentment  and  protest  of  foreign  bills. 

Proof  of  the  presentment  for  acceptance  or  payment  of  a  piomisory  note  or  bill  of  ex- 
change payable  in  another  state,  or  in  a  territory  or  foreign  country,  or  of  a  protest  of 
the  note  or  bill  for  non-acceptance  or  non-pa3anent,  or  of  the  service  of  notice  thereof  on 
a  party  to  the  note  or  bill,  may  be  made  in  any  manner  authorized  by  the  laws  of  ihe 
state,  territory  or  country  where  it  was  payable. 


Derlmtlon. — Code  dv.  proo.,  i  025;  originally  revised 
from  L.  1865,  ch.  300,  S  1,  m  part. 


Sofflcleney  of  eertifleate. — McAndiew  v.  Radway.  34 
N.  Y.  511;  Lawson  v.  Pinckney.  40  N.  Y.  Super.  Ct.  187. 


§  370.  Affidavit  of  publication  in  newspaper. 

The  affidavit  of  the  printer  or  publisher  of  a  newspaper,  published  within  the  state,  or  of 
his  foreman  or  principal  clerk,  showing  the  publication  of  a  notice  or  other  advertisement 
authorized  or  required  by  law  of  the  state  to  be  published  in  that  newapaper,  annexed  to  a 
printed  copy  of  the  notice  or  other  advertisement,  may  be  read  in  evidence;  and  is  pre- 
sumptive evidence  of  the  publication,  and  also  of  the  matters  stated  therein,  showing  that 
the  deponent  is  authorized  to  make  the  affidavit.  But  this  section  does  not  apply  to  a  case 
where  the  affidavit  is  required  by  law  to  be  filed  unless  it  has  been  duly  filed;  or  to  a  case 
where  the  mode  of  proving  a  pubhcation  is  otherwise  specially  prescribed  by  law. 

Dfrfratlon.— Code  dv.  proc.  i  026,  as  am.  by  L.  1877,    v.  N.  Y.  C.  &  H.  R.  R.  Co.,  02  Hun  140,  36  N.  Y.  Supp. 
ch.  416;  originally  revised  from  L.  1835.    ch.  150,  {1.     607,  effd.,  167  N.  Y.  688. 
See  also  R.  S.,  pt.  3.  ch.  7,  tit.  3.  §S  56,  57.  Proof  of  corporate  acts. — Derham  v.  Lee,  87  N.  Y. 

Proof  of  publication  of  Htjr  ordinance. — De  Lodge     500;  Sigua  Iron  Co.  v.  Brown,  171  N.  Y.  488,  alFg.  68  App. 

Div.  436,  60  N.  Y.  Supp.  205. 

§  371.  Affidavit  of  service  or  posting  notice. 

Where  it  is  necessary  upon  the  trial  of  an  action  to  prove  the  service,  posting  or  affiying 
of  a  notice,  an  affidavit  showing  the  service,  posting  or  affixing  to  have  been  made  by  the 
person  making  the  affidavit  is  presumptive  evidence  of  the  service,  posting  or  affixing,  upon 
first  proving  that  he  is  dead  or  insane,  or  that  his  personal  attendance  cannot  be  com- 
pelled, with  due  diligence. 

Derlmtlon.— Code  civ.  proc.,  i  027,  as  am.  by  L.  1002.  ch.  03;  originally  revised  from  L.  1858,  ch.  244,  i  1. 

§  372.  Marriage  certificate  as  evidence. 

An  original  certificate  of  a  marriage,  within  the  state,  made  by  the  minister  or  magis- 
trate by  whom  it  was  solemnized;  the  original  entry  thereof  made,  pursuant  to  law,  in  the 
office  of  the  clerk  of  a  city  or  a  town  within  the  state;  or  a  copy  of  the  certificate,  or  of  the 
entry,  duly  certified,  is  presumptive  evidence  of  the  marriage. 

Dertvatlon. — Code  civ.  proc.,  {  028.  as  am.  by  L.  1870,  ch.  542;  originally  revised  from  R .  S.,  pt.  2,  ch.  8,  tit.  1 , 
I  17. 

§  373.  Book  of  foreign  corporation  as  evidence. 

Where  a  party  wishes  to  prove  an  act  or  transaction  of  a  foreign  corporation,  the  book 
or  books  of  the  corporation  may  be  used  for  that  purpose,  as  presumptive  evidence,  whether 
any  or  aD  of  the  parties  are  or  are  not  members  of  the  corporation. 

Dflrtfatlon.~-Code  dv.  pioo.,  1 020;  originaUy  revised  from  L.  1863,  oh.  206,  fi  1.  in  part,  as  am.  by  L.  1860,  eh  • 
680. 

§  374.  Copy  of  books  of  foreign  corporation. 

1.  If  an  original  book  of  a  foreign  corporation  is  not  produced  at  the  trial,  as  prescribed 
in  the  last  section,  a  copy  thereof  or  of  an  entry  therein,  verified  as  prescribed  in  this  seo- 
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taon,  may  be  used  with  like  effect  as  the  original  book;  provided  that  the  party  intending 
to  use  the  copy  gives  the  adverse  party  at  least  ten  days'  notice  of  his  intention,  specify- 
ing briefly  the  nature  of  the  evidence  proposed  to  be  given. 

2.  The  copy  must  be  verified  by  the  deposition,  taken  as  prescribed  by  law,  or  the  oral 
testimony  taken  at  the  trial,  of  the  person  who  made  it  or  of  a  person  who  has  examined 
and  compared  it  with  the  original  book,  or  the  entry  therein. 

3.  The  witness  must  testify  that  the  copy  produced  is  correct;  that  he  made  it,  or  com- 
pared it  with  the  original;  and  that  he  then  knew  that  the  original  book  so  copied,  or  con- 
taining the  entry,  was  the  book  of  the  corporation;  or  that  it  was  then  acknowledged  to 
him  to  be  such,  by  an  officer  or  receiver  of  the  corporation,  or  a  person  having  the  custody 
thereof,  naming  the  person  who  made  the  acknowledgement;  and  he  must  specify  where 
and  in  whose  custody  the  original  was  then  kept. 

4.  This  section  does  not  apply  where  the  foreign  corporation  is  a  party  to  the  action  and 
sedos  to  prove  its  own  act  or  transaction  in  its  own  behalf. 

DwIrBtloii.— SuixiB.  1,  4  are  code  dv.  proe..  ft  030.        ItaiiMrlpt  ftom  boohs  of  forolcB  bank.— Titus  t. 
Subdfl.  2.  8  ue  code  dv.   proc..  ft  031.    ft  030.  ori^nslly     Poole,  73  Hun  383,  26  N.  Y.  Supp.  451.  affd..  145  N.  Y. 
leviaed  from  L.  1863,  ch.  206,  parts  of  ftft  1  and  2,  as  am.  by     414. 
L.  1860,  eh.  580.    ft  031,  ori«nalIy  revised  from  L.  1863, 
eh.  206,  f  1.  in  part,  as  am.  by  L.  1860,  ch.  580. 

§  376.  Evidence  of  weather  conditions. 

Any  record  of  the  observations  of  the  weather,  or  in  regard  to  the  amount  and  condi- 
tions of  the  precipitation,  taken  under  the  direction  of  the  New  York  state  weather  bureau, 
or  the  signal  service  of  the  United  States,  or  the  United  States  weather  bureau,  or  the  me- 
teorological and  astronomical  observatory  of  the  city  of  New  York,  or  any  copy  thereof, 
when  certified  in  the  form  of  and  pursuant  to  law  by  the  officer  in  charge  thereof  at  the 
place  where  such  record  is  duly  filed,  and  in  the  case  of  reports  of  the  United  States  wea- 
ther bureau  when  certified  under  the  seal  of  the  department  of  agriculture,  that  the  same 
is  a  true  copy  of  such  record,  may  be  read  in  evidence  in  any  court  of  this  state  and  shall 
be  prima  facie  evidence  of  the  facts  and  circumstances  therein  stated. 

Deriv»tfton« — Code    dv.    proc.,      ft  061f.    amended.  L.  1007,  ch.  252;  originally  revised  from  L.  1846.  ch.  240, 

New  mattOT  is  intended  to  cover  last  two  sentences  of  ft  1. 

ood«  dv.  proe.,  ft  044,  and  to  include  the  records  of  obser-  Weftther  bareftQ  records. — Bretsch  v.  Plate,  82  App. 

vations  taken  under  the  direction  of  the  United  SUtef  Div.  800,  81  N.  Y.  Supp.  868;  Connors  v.  Lone  Island 

weather  bureau,     ft  061f,  as  added  by  L.  1000,  ch.  65;  R.  R.  Co.,  140  App.  Div.  830,  134  N.  Y.  Supp.  24. 

orimiaUy  revised  from  L.  1807,  oh.  622,  ft  1.    §  044,  as  am.  SIciial  serrfce  records.— Schile  v.   Brokhshus,   80 

by  L/lSTr.  eh.  416,  L.  1870.  ch.  542,  L.  1800.  ch.  00,  N.  Y.  614. 

§  376.  Proof  of  lost  execution  or  writ  after  sheriff's  sale  of  real  property. 

Whenever,  upon  the  trial  of  an  action,  it  shall  appear  that  at  least  twenty  years  there- 
tofore real  property  has  been  sold  by  a  sheriff  for  enforcement  of  the  valid  lien  thereon  of 
a  duly  docketed  judgment,  and  that  a  certificate  of  the  sale  has  been  duly  made  by  the 
dieriff  and  filed,  and  that  a  conveyance  in  completion  of  the  purchase  has  been  executed 
and  recorded,  but  that  the  executiofi  or  writ  by  virtue  of  which  the  sale  has  so  been  made 
can  not  be  found  in  the  office  of  the  clerk  with  whom  the  same  should  have  been  filed, 
then  and  in  such  case  the  recital  of  or  reference  to  such  execution  or  writ  contained  in  the 
said  certificate,  or  in  the  said  conveyance,  or  in  the  record  thereof,  shall  be  prima  facie 
evidence  of  the  said  execution  or  writ  and  of  the  issue  of  the  same  as  against  any  party 
whoae  claim  of  title  is  not  shown  to  have  been  accompanied  or  supported  by  peaceable 
possession  of  the  premises  in  controversy  for  at  least  three  years  immediately  preceding 
the  commencement  of  the  action. 

ltaflv»«l#ii.--Code  oiv.  proc.  §061e,  as  added  by  L.  1000,  ch.  65;  originally  revised  from  L.  1800,  oh.  158,  ft  1. 


§  377.  Designation  of  person  upon  whom  to  make  service,  as  evidence. 

An  exemplified  copy  of  a  designation  of  a  person  upon  whom  to  make  service  filed  by  a 
fordgn  corporation  as  provided  in  section  sixteen  of  the  general  corporation  law,  accom- 
panied with  a  certificate  that  it  has  not  been  revoked,  is  presumptive  evidence  of  the  exe- 
cution thereof,  and  conclusive  evidence  of  the  authority  of  the  officer  executing  it. 

tteilfmUwi*— <tods  dv.  pno.,  §  031a,  as  added  by  L.  1000,  oh.  65;  originaUy  revised  from  code  civ.  proc. 
1 433,  subdL  2,  in  part. 

§  378.  Recital  in  record  of  meeting  as  evidence. 

A  recital  in  any  order,  resolution  or  other  record  of  any  proceeding  of  a  meeting  referred 
to  in  section  forty-one  of  the  general  construction  law  that  such  meeting  had  been  held  or 
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adjourned  as  provided  in  said  section,  or  that  it  had  been  held  upon  notice  to  the  mem- 
bers, as  therein  provided,  shall  be  presumptive  evidence  thereof. 

IlerlTfttloii.-^Oode  dv.  proc.,   fi931b,  as  added   by    L.    1909.    cb.  05;  originally  revised  from  statutory  oon- 
truotion  1. ,  §  19,  in  part. 

§  379.  Recitals  as  to  heirships  in  conveyances. 

Hereafter,  in  any  proceeding,  suit  or  action  pending  or  hereafter  brought  in  any  of ^the 
courts  of  this  state,  any  deed,  mortgage,  lease,  release,  power  of  attorney  or  other  instru- 
ment more  than  thirty  years  old,  executed  for  the  purpose  of  transferring  the  title  to  or 
interest  in  lands,  tenements  or  hereditaments  situated  within  this  state,  which  contains 
recitals  that  the  grantors,  grantees,  or  either,  or  both,  are  the  heirs  at  law  of  a  prior  own» 
of  the  title  or  interest  described  in  sdd  instrument,  shall  be  presumptive  evidence  of  said 
heirship  as  therein  recited,  if  such  instrument  be  duly  acknowledged  or  witnessed  and 
proved  in  any  manner  required  or  permitted  at  the  date  of  the  execution  thereof,  and  be 
duly  recorded  in  any  county  where  any  part  of  the  lands  described  therein  shall  be  located, 
or  duly  recorded  in  the  office  of  the  secretary  of  state  of  the  state  of  New  York. 

DerlTStkm.— Code  dv.  proc.,  §  841b,  as  added  by  L.  1913.  chap.  395. 

STATUTES,  RECORDS  AND  DOCUMENTS  WITHIN  STATS 

§  380.  Proof  of  statutes  and  resolutions. 

A  statute  or  joint  resolution  passed  by  the  legislature  of  the  state  may  be  read  in  evi- 
dence from  a  newspaper,  designated  as  prescribed  by  law  to  publish  the  same,  until  six 
months  after  the  close  of  the  session  at  which  it  was  passed;  and,  at  any  time,  from  a  vol- 
lune  printed  under  the  direction  of  the  secretary  of  state.  To  entitle  any  copy  of  a  law 
published,  other  than  those  published  under  the  direction  of  the  secretary  of  state,  to  be 
read  in  evidence,  there  shall  be  contained  in  the  same  book  or  pamphlet  a  printed  certif- 
icate of  the  secretary  of  state  that  such  copy  is  a  correct  transcript  of  the  text  of  the  orig- 
inal laws.  For  such  certificate  the  secretary  of  state  shall  collect  such  a  fee  as  he  diall 
deem  just  and  reasonable. 

Deri f  A tloii.— <k)de  civ.  proc.,  }  932,  as  am.  by  L.  1877,  Id.,  i  44;  certificate  of  prestding  officer  of  each  house  con- 
ch. 416,  L.  1895;  eh.  594;  origiaaUy  revised  from  R.  S.,     elusive  evidence  ofpassage  of  law.  Id.,  S  40;  oolonial  stat- 


pt,JL,jch.  8,  tit.  7^1  8,  12.  ^tes  as.evidenoe,  C,  P.  A.,  ^381 

Eractice,  U8.     C^ificate  oi  governor  as  to  time  when     N.  Y.  Hupp, 
ill  becomes  a  law,  legislative  I.,  S  41;  statement  in  session        Session  lawg  presumptively  eoneet. — ^P  eople  ex  rel. 


Befcrenees. — ^Pleading  private  statute,  rules  of  civil        Applleatlsn.— Josh  v.  Marshall,  33  App.  Div.  77,  53 

vactice,  98.     Co^ificate  of  governor  as  to  time  when     N.  Y.  Supp.  419. 


laws  as  to  passage  of  law  presumptive  evidence  that     Purdy  v.  Oomrs.  of  Highways,  54  N.  Y.  276. 
original  law  was  certified  by  presiding  officer  of  each  bouse, 

§  381.  Proof  of  colonial  statutes. 

A  statute  contained  in  the  compilation  of  the  colonial  statutes  transmitted  to  the  1^^ 
lature  by  the  commissioners  of  statutory  revision,  pursuant  to  chapter  one  hundred  and 
twenty-five  of  the  laws  of  eighteen  hundred  and  ninety-onCi  shall  be  evidence  in  any  ac- 
tion or  proceeding,  and  of  the  same  force  and  effect  as  though  the  original  was  produced,  if 
it  appears  from  such  publication  that  such  statute  was  copied  from  the  original. 

Derlvmtlon.— Code  dv.  proc.,  S  941a,  as  added  by  L.  1909,  ch.  55;  originally  revised  from  L.  1891,  oh.  125 
§  5,  in  part,  as  am.  by  L.  1897,  ch.  403,  S  1. 

§  382.  Proof  of  public  records  and  papers. 

A  copy  of  a  paper  filed,  kept,  entered  or  recorded,  pursuant  to  law,  in  a  public  office  of 
the  state,  the  officer  having  charge  of  which  has,  pursuant  to  law,  an  official  seal;  or  with 
the  clerk  of  a  court  of  the  state;  or  with  the  clerk  or  secretary  of  either  house  c^  the  letps- 
latare,  or  of  any  other  public  body  or  public  board  created  by  authority  of  a  law  of  the 
state,  and  having,  pursuant  to  law,  a  seal;  or  a  transcript  from  a  record,  kept,  pursuant  to 
law,  in  such  a  public  office,  or  by  such  a  clerk  or  secretary,  is  evidence  as  if  the  original 
was  produced.  But,  to  entitle  it  to  be  used  in  evidence,  it  must  be  certified  by  the  clerk 
of  the  court  under  his  hand  and  the  seal  of  the  court;  or  by  the  officer  having  the  custody 
of  the  original,  or  his  deputy,  or  clerk,  appointed  pursuant  to  law,  under  his  official  seal, 
and  the  hand  of  the  person  certifying;  or  by  the  presiding  officer,  secretary  or  clerk  of  the 
public  body  or  board,  appointed  pursuant  to  law,  imder  his  hand,  and,  except  where  H  is 
certified  by  the  clerk  or  secretary  of  either  house  of  the  legislature,  under  the  official  seal 
of  the  body  or  board. 

DerlTmtton.— Code  dv.  proc..  §  933,  as  am.  by  L.  1879,  Striker  v.  Striker,  81  App.  Div.  129,  58  N.  Y.  Supp.  789; 
eh.  542.  aty  of  New  Yoric  v.  Vanderveer,  91  App.  Div.  303,  86 

In  generaL— Donohue  v.  Whitney,  133  N.  Y.  179;     N.  Y.  Sapp.  659. 
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EVIDENCE 


St  38^-386 


CMI  ■<rflM  fcnbittODS^—People  ex  rel.  Sean  t. 
Tob^,  1JS3N.  Y.»l. 

Mumwi  of  stste  •Acer«~0'Connor  ▼.  Fnnck,  42 
App/biv.  375.  M  N.  Y.  Supp.  28;  Swift  y.  State  of  New 
York.  26  Hon  506,  lerd.  on  other  grounds,  8iO  N.  Y.  62. 


Faber, 
imD  & 
Supp.  929 


ilSeste  mi  iieTpoftiwu— Bank  of  MetropoHs  y . 

;  38  App.  Diy.  15d.  66  N.  Y.  Supp.  642:  Acker.  Mer- 

CoMfit  y.  Richaida.  63  App.  Diy.  306.  71  N.  Y. 


R.  Co.  y.  Brookway  Brick  Co..  10  App.  Diy.  387, 41  N.  Y. 
Supp.  762.  affd..  158  N.  Y.  470. 

Gwtttcste  of  convletlODw— People  y.  Powers,  6  N.  Y. 
60. 

CcrtMed  eopy^if  blD  of  sale. — Polykranus  y.  Krauss, 


itttiu— Bank  of  MetropoHs  y.     73  App.  Diy.  683.  77  N.  Y.  8ui».  46. 


Trmnscrlpt  of  power  of  anomey. — Lerche  y.  Bra- 
sher, 104  K:  Y.  157. 
Itanscrlpl  of  Jiidcinciit«~Non-£leetric  Fibre  Mfg. 
»t  fnm  raeovds  of  deaths. — Hoffman  y.     Co.  y.  Peabody.  28  App.  Diy.  442.  51  N.  Y.  Supp.  Ill; 
Metropolitaa  Ins.  Co.,  185  App.  Diy.  730, 119  N.  Y.  Supp.     Pfaipps  y.  Oprandy,  60  App.  Diy.  497, 74  N.  Y.  Supp.  966; 
317, 078;  Maiterof  Ball.  90M1BC.  216. 154  N.Y.  Supp.  317     Bailey  y.  Franaioti,  101  App.  Diy.  140.  91  N.  Y.  Supp. 


OepFoT 


or  lottefft-pateDt.— N.  Y.  C.  ft  H.  R.    862. 


§  383.  Proof  of  papers  and  records  In  town  clerk's  office. 

A  copy  of  a  paper  filed,  pursuant  to  law,  in  the  office  of  a  town  clerk,  or  a  transcript 
from  a  record  kept  therein,  pursuant  to  law,  certified  by  the  town  clerk,  is  evidence  with 
like  effect  as  the  original. 

AppUcatloii.— People  ez  rel  y.  Zeyst.  23  N.  Y.  141; 
M^Ie  ez  rel.  y.  Pease.  27  N.  Y.  45;  Maxwell  y.  InmaD 


Dcrlfmtloiiu — Code  dy.  proo.,  {  934;  oriciDally  reyised 
from  R.  8.,  pt.  1.  ch.  11,  tit.  4,  i  10. 


Peopi 

42  Hun  265;  Jackson  y.  Collins.  1  N.  Y.  Supp.  651. 


§  384.  Conyeyance  and  record  as  evidence. 

1.  A  conveyance,  acknowledged  or  proved,  and  certified,  in  the  manner  prescribed  by 
law,  to  entitle  it  to  be  recorded  in  the  county  where  it  is  offered,  is  evidence  without  fur- 
ther proof  thereof. 

2.  Except  as  otherwise  specially  prescribed  by  law,  the  record  of  a  conveyance  duly  re- 
corded within  the  state,  or  a  transcript  thereof,  duly  certified,  is  evidence  with  like  effect  as 
the  original  conyeyance. 

3.  The  certificate  of  the  acknowledgment,  or  of  the  proof  of  a  conveyance,  or  the  record, 
or  the  transcript  of  the  record,  of  such  a  conveyance,  is  not  conclusive;  and  it  may  be  re- 
butted, and  the  effect  thereof  may  be  contested,  by  a  party  affected  thereby. 

4.  If  it  appears  that  the  proof  was  taken  upon  the  oath  of  an  interested  or  incompetent 
witness,  the  conveyance,  or  the  record  or  transcript  thereof,  shall  not  be  received  in  evi- 
dence until  its  execution  is  established  by  other  competent  proof. 

Dcrlfmtloii. — Subds.  1,  2  are  code  dy.  proc..  §  936. 
Sobds,  3,  4  are  code  dy.  proc.,  fi  936.  §  935,  originally 
nyised  from  R.  S..  pt.  2,  on.  3.  §  16.  and  fint  soitence  of 
§  17.    ft  936  original^  reyised  from  R.  8.,  pt.  2,  ch.  3,  fi  17. 

Applles«toB.>-HoIbxook  y.  N.  Y.  Zinc  Co..  57  N.  Y. 
616:  Mutual  Ufe  Ins.  Co.  y.  Corey,  186  N.  Y.  327;  Gridley 
y.  Collei^  of  St.  Francis  Xayier.  137  N.  Y.  327;  Albany 
Co.  Say.  Bank  y.  McCarthy,  149  N.  Y.  71;  Bidwell  y. 
Solliyan,  17  App.  Diy.  629.  45  N.  Y.  Supp.  530;  Gross  y. 
SonDAni,  50  App.  Diy.  681.  64  N.  Y.  Supp.  300;  Adee  y. 
Nsasau  Elee.  R.  Co..  66  App.  Diy.  529,  72  N.  Y.  Supp. 
992,  affd..  173  N.  Y.  680;  Austin  y.  Richardson.  67  App. 
Diy.  166.  73  N.  Y.  Supp.  731;  Cacdoppoli  y.  Lemmo,  152 
App.  Diy.  650.  137  N.  Y.  Supp.  643;  0.  P.  A.  384,  subds. 
3.  4:  Roek  y.  Rock.  196  App.  Diy.  69,  185  N.  Y.  Supp. 
656. 


Eeeoid  of  conyey«nce.->Putnam  y.  Stewart,  97  N.  Y. 
411;  Sudlow  y.  Waishing.  108  N.  Y.  520;  Todd  y.  Union 
Dime  Say.  Inst.,  118  N.  Y.  338;  McKay  y.  Lasher,  121 
N.  Y.  477;  Lythgoe  y.  Smith.  140  N.  Y.  442;  Gross  y. 
Sormani.  50  App.  Diy.  531.  64  N.  Y.  Supp.  800;  Halladay 
y.  Gass,  51  App.  Diy.  539.  64  N.  Y.  Supp.  825;  People  ex 
rel.  Oaklawn  Corporation  y.  Donegan,  184  App.  Diy. 
763;  Thorn  y.  Mayer.  12  Miso.  487.  33  N.  Y.  Supp.  664; 
Goodman  y.  Greenberg.  53  Miso.  583.  103  N.  Y.  Supp. 
800. 

Cartllleate  of  acknowledcment. — Met.  Life  Ins. 
Co.  y.  Bender.  124  N.  Y.  47;  Albany  Co.  Say.  Bank  y. 
McCarthy,  149  N.  Y.  71;  Rogers  y.  Pell.  154  N.  Y.  578; 
C.  P.  A.  384,  subds.  1.  2;  Rock  y.  Rock,  195  App.  Diy. 
59.  185  N.  Y.  Supp.  656;  Kranichfelt  y.  Slattery.  12 
Misc.  96.  33  N.  Y.  Supp.  27. 


§  386.  Searches  by  title  insurance  and  abstract  companies. 

Searches  affecting  property  situate  in  any  county  which  the  office  of  county  clerk  or  ro- 
ister is  a  salaried  one,  when  made  and  certified  to  by  title  insurance,  abstract  or  searching 
companies,  organized  and  doing  business  imder  the  laws  of  this  state,  may  be  used  in  all 
actions  or  special  proceedings  in  which  official  searches  may  be  used,  in  place  of  and  with 
the  same  legal  effect  as  such  official  searches. 

DeifVBlioii. — Code  dy.  proc.,  $3256.  as  am.  by  L.  1895.     reyised  from  code  of  proc..  (311,  in  part;  R.  S.,  pt.  3.  oh. 
eh.  331,  part  of  last  sentenoe.    Kemainder  of  section  is     10,  tit.  4,  §{  10,  14. 
eoyersd  under  "Costs."  i  1480,  post.    S  3256,  originally 


§  386.  Acknowledged)  proved  or  certified  instrument. 

Any  instrument,  except  a  promissory  note,  a  bill  of  exchange,  or  a  last  will,  may  be  ac- 
knowledged, or  praved,  and  certified,  in  the  manner  prescribed  by  law  for  taking  and  cer- 
tifying the  ackoowledgment  or  proof  of  a  conveyance  of  real  property;  and  thereupon  it  is 
evidence  as  if  it  was  a  conveyance  of  real  property. 


ll0rltslton« — Code  ety.  proo..  |  037;  originally  revised 
from  L.  1833,  eh.  271.  §  9. 
aamdaicy  of  acknowlMlfiiient  mnd  certiacfttlon 

«f  ilnMan-— Fnedxnan  y.  Blauner.  227  N.  Y.  327. 
8all< 


I,  80  Misc.  35,  152  N.  Y.  Supp.  553. 
1.— Matter  of   Keeffe.    155 
N.  Y.  Supp.  5. 


.—Matter  of   KeefiFe,    155   App.   Div.   575,    141 


Icieaer   «r    notary's    certiacftte. — Matter 


Petltton  under  lienor  tei  Imw.— Kennedy  y.  Warner, 
of     51  Misc.  362.  365.  100  N.  Y.  Supp.  616. 

167 
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§  387.  Proof  of  proceedings  before  justice  of  the  peace. 

1.  A  transcript  from  the  docket-book  of  a  justice  of  the  peace,  within  the  state,  sub- 
scribed by  him,  and  authenticated  by  a  certificate  of  the  clerk  of  the  county  in  which  the 
justice  resides,  under  his  hand  and  official  seal,  to  the  effect  that  the  person  subscribing 
the  transcript  wa3>  at  the  date  of  the  judgment  therein  mentioned,  a  justice  of  the  peace 
of  that  county;  and  that  the  clerk  is  acquainted  with  his  handwriting  and  verily  believes 
that  the  signature  to  the  transcript  is  genuine;  is  evidence  of  any  matter  stated  in  the 
transcript,  which  is  required  by  law  to  be  entered  by  the  justice  in  Us  docket4xx>k. 

2.  The  proceedings  in  an  action  brought,  or  a  special  proceeding  instituted,  before  a  jus- 
tice of  the  peace,  wit]:iin  the  state,  may  also  be  proved  by  the  oath  of  the  justice. 

^  3.  In  case  his  death  or  absence,  they  may  be  proved  by  the  original  minutes  of  the  pro- 

f2  ceedings  kept  by  him,  pursuant  to  law,  accompanied  with  proof  of  his  handwriting;  or  by  a 

^  copy  of  the  minutes,  sworn  to  by  a  competent  witness  as  having  been  compared  with  the 

§'^  original  entries,  with  proof  that  those  entries  were  in  the  handwriting  of  the  justice. 

^  DerlTfttton. — Subd.  1  is  oode  civ.  proc.,  \  939.    Subds.  L.  1877.  ch.  416;  origiiially  revised  from  R.  S.,  pt.  3.  oh.  2, 

u  2,  3  are  oode  civ.  proc.  §  940.    \  939,  originally  revised  tit.  4,  4  248. 

%  from  R.  S..  pt.  3,  ch.  2.  tit.  4,  \\  246, 247.    §  940,  as  am.  by  Bvtdence  of  Jurtodlctton. — ^Bdsard  v.  McLangfalizk, 

1^  44  Hun  557;  Agar  v.  Tibbeta,  46  Hon  82. 

§  388.  Proof  of  municipal  records. 

An  act,  ordinance,  resolution,  by-law,  rule  or  proceeding  of  the  common  council  of  a  city» 
or  of  the  board  of  trustees  of  an  incorporated  village,  or  of  a  local  board  of  health  of  a  city, 
town  or  incorporated  village  or  of  a  board  of  supervisors,  within  the  state,  may  be  read 
in  evidence  either  from  a  copy  thereof  certified  by  the  city  clerk,  village  clerk,  clerk  of  the 
common  council,  clerk  or  secretary  of  the  local  board  of  health,  or  clerk  of  the  board  of 
supervisors;  or  from  a  volume  printed  by  authority  of  the  common  council  of  the  city,  or 
the  board  of  trustees  of  the  village  or  the  local  board  of  health  of  the  city,  town  or  village, 
or  the  board  of  supervisors. 

DerlTatton.— Code  civ.  proo.,  4  941.  as  am.  by  L.  1877,  dtf  ordinmiiee;  woof  oi  pabtteattoa^-^Delioge  ▼. 
eh.  416,  L.  1894,  oh.  203;  originally  revised  from  L.  1832,      N.  Y.  C.  die  H.  R.  R.  Co..  92  Hun  149,  36  N.  T.  Supp.  697» 


oh.  158.  i|  1,  2:  L.  1870,  ch.  291,  tit.  8,  §  16.  and  many      affd..  157  N.  Y.  688. 
other  special  statutes.  ""■         •-^•-•-- 

M viiMlpal  ordinances;  most  be  proTen. — ^People  v. 
Casegeanda,  15  Misc.  325,  37  N.  Y.  Supp.  768;  People 


other  spomal  statutes.  _  |demjjiidlclal  notlee. — ^People  v.  Traina,  92  Miso.  82, 

15  Misc.  325,  37  N.  Y.&upp.  \ 
v.Croain,  91  Misc.  342. 154  N.  Y.  Supp.  446. 


Ipal  ordinances;  most  be  iiroTen.^People  v.     155  N.  Y.  Supp.  1015. 


§  389.  Proof  of  public  records  in  New  York  county. 

All  maps,  surveys  and  official  records,  which  shall  have  been  on  record  or  on  file  in  the 
office  of  either  the  re^^ter  of  the  city  and  county  of  New  York,  or  the  surrogate  of  said 
city,  or  any  of  the  courts  of  record  of  said  city,  or  the  clerk  of  the  city  and  county  of  New 
York,  or  any  county  within  the  city  of  New  York,  or  any  of  the  departments  of  said  city 
as  enumerated  in  section  ninety-six  of  the  Greater  New  York  charter,  or  in  the  office  of  the 
registers,  surrogate,  commissioners  of  public  works  or  kindred  department,  or  park  depart- 
ment, for  a  period  of  twenty  years  or  upwards  prior  to  such  trial,  shall  be  presumptive  evi- 
dence of  their  contents,  and  shall  be  receivable  in  evidence  as  such  upon  any  trial  in  any 
of  the  courts  of  this  state  in  any  controversy  pending  therein,  between  any  parties. 

DeilTStlim.~Code  civ.    proc..  }  955,  as  added    by  Phirsiclan's     certMteate* — Robinson     v.     Supreme 

L.  1892,  ch.  522,  and  am.  by  L.  1904,  ch.  444.    Reference  Commandeiy ,  77  App.  Div.  215,  79  N.  Y.  Supp.  18,  affd.. 

to  consolidation  act  changed  because  revised  in  Greater  177  N.  Y.  564. 

New  York  charter,  %  96.  Petition  for  letters  of  odmlnlitnitlon.— Lalor  v. 

Beference.— See  Greater  New  York  charter,  §  466.  Tooker,  130  App.  Div.  11,  114  N.  Y.  Supp.  403. 

§  390.  Proof  of  books  and  records  in  state  comptroller's  office. 

An  extract  from  the  books  and  records  in  the  office  of  the  state  comptroller  in  reference  to 
any  lot,  piece  or  parcel  of  land,  certified  by  him  to  contain  all  that  is  stated  in  such  book 
or  record  relating  to  such  lot,  i5iece  or  parcel  of  land,  may  be  read  in  evidence  in  all  courts 
and  proceedings  with  the  same  efifect  as  the  original  book  or  record. 

DerlTftMon. — Code  civ.  proc.,  4  931c,  as  added  yi>y  tlon  has  been  rewritten  to  asree  with  the  form  of  other 
L.  1909,  eh.  425,  without  change  of  substance.    The  seo-      provisions  of  a  nmilar  character. 

STATUTES,  RECORDS  AND  DOCUMENTS  WITHOUT  STATE 

§  391.  Proof  of  statutesi  decrees  and  decisions  of  another  state  or  countxy* 

A  printed  copy  of  a  statute,  or  other  written  law,  of  another  state,  or  of  a  territory,  or  of 
a  foreign  country,  or  a  printed  copy  of  a  proclamation,  edict,  decree  or  ordinance,  by  the 


art.  33 


EVIDENCE 


§§392-394 


executive  power  thereof,  contained  in  a  book  or  publication  purporting  or  proved  to  have 
been  published  by  the  authority  thereof,  or  proved  to  be  conunonly  admitted  as  evidence 
of  the  existing  law  in  the  judicial  tribunals, thereof,  is  presumptive  evidence  of  the  statute, 
law,  proclamation,  edict,  decree  or  ordinance.  The  imwritten  or  common  law  of  another 
state,  or  of  a  territory,  or  of  a  foreign  coimtry,  may  be  proved  as  a  fact  by  oral  evidence. 
The  books  of  reports  of  cases  adjudged  in  the  courts  thereof  must  also  be  admitted  as  pre- 
sumptive evidence  of  the  imwritten  or  common  law  thereof. 


Derfrmtlon. — Code  civ.  proo..  }  942;  oricixkally  revised 
fioin  L.  1891,  ch.  125,  }  5,  m  part,  as  am.  by  I*.  1897,  ch. 
403.  fi  1. 

Pfeoof  or  8t»tate  of  anotbcr  state. — Hunt  v.  Johnson, 
44  N.  Y.  27:  MeCuUock  v.  Norwood,  68  N.  Y.  662;  Pacifio 
Pneumatic  Gas  Co.  v.  Wheelock,  80  N.  Y.  278;  Matter  of 
Him,  126  N.  Y.  637;  Hecia  Powder  Co.  v.  Sicua  Iron  Co., 
157  N.  Y.  437;  Taylor  v.  Chamberlain.  6  App.  Div.  38.  39 
N.  Y.  Supp.  737;  Pirrung  v.  Supreme  Council,  104  App. 
Div.  571.  93  N.  Y.  Supp.  675;  Koosenasi  v.  LeJuch  Port- 
bod  Cement  Co.,  182  App.  Div.  287. 109  N.  Y.  Supp.  366; 
Jenninss  v.  Koomak,  20  Misc.  300.  45  N.  Y.  Supp.  802; 
Lambert  ▼.  Hoffman.  20  Misc.  331,  45  N.  Y.  Supp.  806; 
People  V.  Rosensweis,  47  Misc.  584,  96  N.  Y.  Supp.  103; 
Matter  of  Cnim,  OSMisc  160,  176,  164  N.  Y.  Snpp.  149. 


Aathenttcatton. — Congregational  Unitarian  Soc.  v. 
Hale,  29  App.  Div.  396.  51  N.  Y.  Supp.  704. 

Proof  or  common  Imw;  reports  of  cmcs. — Savage  v. 
O'Neil,  44  N.  Y.  298;  De  Maio  v.  Standard  OU  Co.,  68 
App.  Div.  167,  74  N.  Y.  Supp.  165;  Bath  Gas  light  Co.  v. 
Rowland.  84  App.  Div.  563,  82  N.  Y.  Supp.  841.  affd.,  178 
N.  Y.  631;  Boyes  v.  Boesaxd.  87  App.  Div.  605,  84  N.  Y. 
Supp.  563;  O'Eourke  v.  Cunard  Steamship  Co..  Ltd^.  169 
App.  Div.  943,  154  N.  Y.  Supp.  29;  Genet  v.  D.  &  H.  C. 
Co.,  13  Misc.  409.  35  N.  Y.  Supp.  147;  Grant  v.  Birrell, 
35  Misc.  768.  72  N.  Y.  Supp.  366;  People  v.  Nyoe.  34  Hun 
298;  Qermaaia  Fire  Ins.  Co.  v.  Francis.  43  Hun  621,  affcL, 
122  N.  Y.  651;  Fransen  v.  Zimmer,  90  Hun  103.  35  N.  Y. 
Supp.  612. 


§  392.  Conyeyance  of  land  without  the  state  as  evidence. 

A  conveyance  of  real  property,  situated  without  the  state,  acknowledged  or  proved,',  and 
certified,  in  like  manner  as  a  deed  to  be  recorded  within  the  county  wherein  it  is  offered  in 
evidence,  is  evidence,  without  further  proof  thereof,  as  if  it  related  to  real  property  situated 
within  the  state.  A  conveyance  of  real  property,  situated  within  another  state,  or  a  ter- 
ritory of  the  United  States,  which  has  been  duly  authenticated,  according  to  the  laws  of 
that  state  or  territory,  so  as  to  be  read  in  evidence  in  the  courts  thereof  is  evidence  in 
like  manner. 

dv.  proe.,  §  946;  oricinatly  revised  from  R.  S.,  pt.  6,  ch.  3.  §  27. 


§  393.  Ezempliflcation  of  record  of  conveyance  of  land  without  the  state. 

An  exemplification  of  the  record  of  a  conveyance  of  real  property  situated  without  the 
state,  and  within  the  United  States,  which  has  been  recorded  in  the  state  or  territory 
where  the  real  property  is  situated,  pursuant  to  the  laws  thereof,  when  certified  under  the 
hand  and  seal  of  the  officer  having  the  custody  of  the  record  is,  if  the  original  cannot  be 
produced,  presumptive  evidence  of  the  conveyance  and  of  the  due  execution  thereof. 

BwlmllMi^— Code  civ.  proc.,  S  947;  new  in  code  dv.  proo.    But  see  L.  1864,  oh.  311. 

§  394.  Proof  of  proceedings  before  justice  of  adjoining  state. 

1.  A  transcript  from  the  docket-book  of  a  justice  of  the  peace  within  an  adjourning  state, 
of  a  judgment  rendered  by  him;  a  transcript  of  his  minutc»  of  the  proceedings  in  the  cause, 
previous  to  the  judgment;  or  of  an  execution  issued  thereon;  or  of  the  return  of  an  execu- 
tion; when  subscribed  by  the  justice,  and  authenticated  as  prescribed  in  subdivision  two  of 
this  section,  is  presumptive  evidence  of  his  jurisdiction  in  the  cause  and  of  the  matters 
shown  by  the  transcript. 

2.  Such  a  transcript  must  be  authenticated  by  a  certificate  of  the  justice,  annexed  thereto, 
to  the  effect  that  it  is  in  all  respects  correct  and  that  he  had  jurisdiction  of  the  cause; 
and  also  by  a  certificate  of  the  clerk  or  prothonotary  of  the  coimty,  in  which  the  justice 
resided  at  the  time  of  rendering  the  judgment,  imder  his  hand  and  seal  of  the  court  of 
common  pleas,  or  other  county  court  of  the  coimty,  to  the  effect  that  the  person  subscrib- 
ing the  certificate  attached  to  the  transcript  was,  at  the  date  of  the  judgment,  a  justice  of 
the  peace  of  that  county;  and  that  the  signature  thereto  is  in  his  own  handwriting. 

3.  The  judgment  and  other  proceedings,  and  the  justice's  authority  to  render  the  judg- 
nent,  may  also  be  proved  by  the  production  of  the  docket  or  of  a  copy  of  the  judgment 
)r  other  proceedings;  and  the  oral  testimony  of  the  justice  to  the  truth  and  correctness 
iihereof  and  to  his  authority  to  render  the  judgment. 

4.  The  last  three  subdivisions  do  not  prevent  the  introduction  of  evidence  to  contro- 
vert any  of  the  proof  in  relation  to  the  validity  of  a  judgment  therein  specified. 

Dcrlf»ttoii«^-Subd.  1  is  code  civ.  pioc.,  }  948.    Subd.  2     L .  1836,  ch.  439,  I  3.     §  951,  originally  revised  from 
>  code  dv.  proc,  i  949.    Subd.  3  is  code  civ.  proo.,  i  950.      L.  1836,  ch.  439,  §  4. 

obd.  4  is  code  ctv.  proc.,  i  951.    i  948,  originally  revised         Aathenttcatton. — Hine  v.  Devore.  138  App.  Div.  677, 
Am  L.  1836,  eh.  439.  I  1.    I  949.  originally  revised  from     123  N.  Y.  Supp.  12. 

«  1836,  eh.  489.    {  2.     (950,  originally  revised    from         AppllcattoD.— Bent  v.  Glaenser,   17  Misc.  569,  40 

N.  Y.  Supp.  667. 


{§  395-398  CIVIL  PRACTICE  ACT  art.  33 

§  395.  Proof  of  foreign  court  records  and  proceedings. 

A  copy  of  a  record,  or  other  judicial  proceeding,  of  a  court  of  a  foreign  country,  is  evi- 
dence when  authenticated  as  follows: 

1.  By  the  attestation  of  the  clerk  of  the  court,  with  the  seal  of  the  court  afl^ed,  or  of 
the  officer  in  whose  custody  the  record  is  legally  kept,  under  the  seal  of  his  office. 

2.  By  a  certificate  of  the  chief  judge  or  presiding  magistrate  of  the  court,  to  l^e  effect 
that  the  person  so  attesting  the  record  is  the  clerk  of  the  court;  or  that  he  is  the  officer  in 
whose  custody  the  record  is  required  by  law  to  be  kept;  and  that  his  signature  to  the  at- 
testation is  genuine. 

3.  By  the  certificate,  under  the  great  or  principal  seal  of  the  government  under  whose 
authority  the  court  is  held,  of  the  secretary  of  state,  or  other  officer  having  the  custody  of 
that  seal,  to  the  effect  that  the  court  is  duly  constituted,  specifying  generally  the  nature 
of  its  jurisdiction;  and  that  the  signature  of  the  chief-juc^  or  presiding  magistrate  to 
the  certificate  spedfied  in  the  last  subdivision  is  genuine. 

DerlTftttoD. — Code  civ.  proo.,  S  952;  originally  revised  Apptteatton. — Matter  of  McCaffrey,  188  App.  Div. 

from  R.  S.,  pt.  3.  ch.  7.  tit.  3.  i  26.  772,  177  N.  Y.  Supp.  414;  Van  Deventer  V.  Mortimer,  56 

In  cenerml. — ^Enricfat  v.  American  Belgian  Light  Co..  Miao.  650,  107  N.  Y.  Suin>.  564. 

36  App.  Div.  431,  55  N.  Y.  Supp.  397;  Bumham  v.  Fid-  AnttMnttaittMii  tnWctonry.— DttMtoP  v.  Higpna, 

oock,  S»  App.  Div.  273,  68  N.  Y.  Supp.  1007;  Pifumer  v.  138  N.  Y.  70;  Brown  v.  London,  30  Hun  57;  Trebilcox  ▼. 

Rheinstdin  k  Haas,  Ine.,  187  App.  Div.  821.  175  N.  Y.  McAlpine.  46  Hun  460;  Fruiaen  v.  Zimmer,  90  Hun  103. 

Supp.  848;  MoVity  v.  Stanton,  10  Miso.  105,  30  N.  Y.  85  N.  Y.  Supp.  612. 
Supp.  934. 

§  396.  Testimony  of  a  witness  as  proof  of  foreign  court  record. 

A  copy  of  a  recoid,  or  other  judicial  proceeding,  of  a  court  of  a  foreign  country,  attested 
by  the  seal  of  the  court  in  which  it  remains,  must  also  be  admitted  in  evidence  upon  due 
proof  of  the  following  facts: 

1.  That  the  copy  offered  has  been  compared  by  the  witness  with  the  original  and  Is  an 
exact  transcript  of  the  whole  of  the  original. 

2.  That  the  original  was,  when  the  copy  was  made,  in  the  custody  of  the  clerk  of  the 
court  or  other  officer  legally  having  charge  of  it. 

3.  That  the  attestation  is  genuine. 

]ICflTattoiu«-<k)de  dv.  pioo.,  {  953;  oriciDally  revised  from  R.  8.*  pt.  3,  oh.  7,  tit.  3,  i  27. 

§  397.  Effect  of  authenticated  foreign  court  record. 

Nothing  in  the  last  two  sections  is  to  be  construed  as  declaring  the  effect  of  a  record 
or  other  judicial  proceeding  of  a  foreign  county,  authenticated,  so  as  to  be  evidence. 

Derevltlon. — Code  oiv.  proo.,  }  954,  as  am.  by  L.  1877,  oh.  416;  originaily  revised  from  R.  8.,  p.  3,  ch.  7,  tit.  3, 
28.  last  clause. 

§  398.  Proof  of  foreign  records  and  documents. 

A  copy  of  a  patent,  record  or  other  document  remaining  of  record  or  on  file  in  a  public 
office  of  a  foreign  country,  certified  according  to  the  form  in  use  in  that  coimtry,  is  evi- 
dence when  authenticated  as  follows: 

1.  By  the  certificate  under  the  hand  and  official  seal  of  a  conmiissioner  appointed  by 
the  governor  to  take  the  proof  or  acknowledgment  of  deeds  in  that  country,  to  the  effect 
that  the  patent,  record  or  document  is  of  record  or  on  file  in  the  public  office  and  that  the 
copy  thereof  is  correct  and  certified  in  due  form;  and 

2.  By  a  certificate  under  the  hand  and  official  seal  of  the  secretary  of  state,  annexed  to 
that  of  the  commissioner,  to  the  same  effect  as  prescribed  by  law  for  the  authentication 
of  the  certificate  of  such  a  commissioner,  upon  a  conveyance  to  be  recorded  within  the 
state.  The  certificate  of  the  commissioner,  thus  authenticated,  is  presumptive  evidence 
that  the  copy  of  the  patent,  record  or  document-  is  certified  according  to  the  form  in 
use  in  the  foreign  coimtry;  or 

3.  By  a  certificate  under  the  hand  and  official  seal  of  a  consular  officer  of  the  United 
States  to  the  effect  that  the  patent,  record  or  document  is  of  record  or  on  file  in  the  public 
office  and  certified  according  to  the  form  in  use  in  the  foreign  country,  and  a  copy  of 
a  patent,  record  or  other  document  so  authenticated  is  presumptive  evidence  that  the 
same  is  certified  according  to  the  form  in  use  in  the  foreign  country. 

DerhratlOD.— Code  civ.  proo..  J  956,  as  am.  by  L.  1877.  N.  Y.  Supp.  119;  Pifumer  v.  Rheiustein  &  Haas,  Inc. 

oh.  416;  oricinally  reviwd  from  L.  1875,  oh.  136,  §S  1,  2,  187  App.  Div.  821,  175  N.  Y.  Supp.  848;  Bounano  v. 

8.  9.  MetsBrothersCo.,  188App.Div.380, 177N.Y.Supp.51; 

In  feiMnl.->Miller  v.  Doll,  54  App.  Div.  197. 66  N.  Y.  U.  S.  Vinesar  Go.  v.  Foehrenbaeh,  74  Hun  435,  26  N.  Y. 

Supp.  650;  Matter  of  Danklefsen.  171  App.  Div.  339,  157  Supp.  632.  affd..  148  N.  Y.  58. 


art.  33  EVIDENCE  {{ 31MM04 


•—People  ▼.  D'Anmoour,  95  N.  Y.  624;         Baeard  of  Urtlu— People  v.  Todoro,  224  N.  Y.  120. 
Matterof  MeCaffny.lSSApp.  Div.  772.  177X.  Y.  Supp.         Tonlgn  ceHttcates  of  births  mnd  nuurrliiges.^ 

414;  Jaeobi  r.  Order  of  Germaaia,  73  Hun  602*  26  N.  Y.  Grillo  v.  Shennan-Stalter  Co.,  195  App.  Div.  362,  186 

Supp.  318.  N.  Y.  Bupp.  810. 

rctmisatfv. — ^RoM&baum  v.  Podobky,  97  Miao.  614,         Piurol  efldence.— Roeenbaum  v.  Podolaky,  162  N.  Y. 

163  N.  Y.  Supp.  227.  Supp.  227. 

RECORDS  AND  DOCUMENTS  IN  UNITED  STATES  COURTS  AND  DEPARTMENTS 

§  399.  Copies  of  records  of  United  States  courts. 

A  copy  of  the  record,  or  ax^  other  proceeding,  of  a  court  of  the  United  States,  is  evi- 
dttioe  when  certified  by  the  clerk  or  officer  in  whose  custody  it  is  required  by  law  to  be. 

PMliatly. — Code  eiv.  pxoc.,  |  943;  orisiiudly  revieed  from  L.  1845,  cli,  303,  fi  1. 

§  400.  Records  and  documents  in  United  States  departments. 

A  copy  of  a  record  or  other  paper,  remaining  in  a  department  of  the  government  of 
^e  United  States,  is  evidence,  when  certified  by  the  head,  or  acting  chief  officer,  for  the 
time  being,  of  that  department;  or  when  certified  by  the  officer  in  whose  charge  it  is, 
pursuant  to  a  statute  of  the  United  States,  or  otherwise  in  accordance  with  a  statute  of 
the  United  States,  relating  to  certifying  the  same. 

PwffmttOB.-'Code  chr.  pxoc..  i  944,  as  am.  by  L.  1877,        Bceoffds  of  depftrtment  of  afrienltim. — RubmII  y. 
ch.  416,  L.  1879.  oh.  542,  L.  1899.  ch.  99,  L.  1907,  ch.  252.      Brooklyn  Daily  Eule.  153  N.  Y.  Supp.  450. 
fint  sentence;  originally  revised  from  L.  1846,  ch.  240, 1 1.         AppototmeDt  of  wcelvw  of  nmaooal  bank;  certlf« 

Icate.— Piatt  ▼.  Beebe,  57  N.  Y.  330. 

§  401.  Certificate  of  population  by  director  of  census. 

A  certificate  of  the  director  or  other  officer  in  charge  of  the  census  of  the  United  States, 
attested  by  the  secretary  of  the  interior,  stating  the  population  of  any  part  of  the  United 
States,  or  giving  the  result  of  said  census  otherwise,  shall  be  received  as  prima  facie 
evidence  of  such  facts 

VmUmtk^WLr-Oide  dv.  proe.,  {  944,  aa  am.  by  L,  1877,  Census  rMords. — Lyman  v.  MoGreivery,  25  App.  Div. 

eh.  416,  L.  1879,  ch.  542,  L.  1899,  oh.  99.  L.  1907.  ch.  252.  68.  48  N.  Y.  Supp.  1035,  afifd..  159  N.  Y.  561. 
aeoond  eentenoe;  orisinally  revised  from  L.  1846,  di.  240, 
I  1. 

§  402.  Record  of  conveyance  or  mortgage  of  vessels  as  evidence. 

The  record  of  a  bill  of  sale,  mortgage,  hypothecation  or  conveyance  of  a  vessel  belong- 
ing to  a  port  or  place  within  the  United  States,  recorded  in  the  office  of  the  collector 
of  customs  where  the  vessel  19  registered  or  enrolled,  which  was  acknowledged  or  proved 
before  it  was  recorded  in  like  manner  as  a  deed  to  be  recorded  within  the  state;  or  a  tran- 
script of  such  a  record,  duly  certified  by  the  collector,  is  evidence  with  the  like  effect 
as  the  origiaal. 

PeiliaUon.     Code  civ.  proc.,  §  945;  oricinaUy  revised         In  general. — Draper  v.  Com.  Ids.  Co.,  21  N.  Y.  378; 
from  L.  1862.  ch.  251.  as  am.  by  L.  1865,  ch.  512.  Redford  v.  Snow.  46  Hun  370. 

SUBPOENAS 

§  403.  Issuance  of  subpoena. 

A  subpoena  is  a  process  in  the  name  of  the  court,  referee,  body  or  other  person  au- 
thorized by  law  to  issue  the  same,  requiring  the  attendance  of  a  witness  at  the  trial  or 
hearing  of  a  cause  or  the  hearing  of  a  motion  or  before  a  referee  or  other  person  where 
proof  or  the  production  of  books,  papers  or  other  documents  is  required. 

Derivation. — New.     Conforms   to   existing  practice  and  defines  the  term  **subpoena." 

§  404.  Service  of  subpoena  issued  out  of  a  court. 

A  subpoena,  issued  out  of  the  court,  to  compel  the  attendance  of  a  witness,  and,  where 
the  subpoena  so  requires,  to  compel  him  to  bring  with  him  a  book  or  paper,  must  be 
served  as  follows: 

1.  The  origLoal  subpoena  must  be  exhibited  to  the  witness. 

2.  A  copy  of  the  subpoena,  or  a  ticket  containing  its  substance,  must  be  delivered  to 
lim. 

3.  The  fees  allowed  by  law  for  traveling  to  and  returning  from  the  place  where  he  is 
required  to  attend,  and  for  one  day^s  attendance,  must  be  paid  or  tendered  to  hun. 

ifi 


{§  405,  406  CIVIL  PRACTICE  ACT  art.  3S 

Dflrtmtion^^Code  dv.  pxoe.,  {  852,  without  change;  BihlbltloD  aff  OTiKfDal  sabpoeBa.— Matter  of  Jono^ 

ozipnaUy  reviaed  from  R.  8.,  pt.  3.  ch.  7.  tit.  3,  {  42.  174  App.  Div.  919,  lAO  N.  Y.  Supp.  1134. 

fteferenecf. — Who  may  issue  subpoenas,  C.  P.  A..  }  63;  Fees  of  witnesses. — ^Todd  v.   Silk  Aasodation  of 

issue  and  service  of,  in  justtcee'  court,  J.  Ct.  A.,  ||  190-200.  America,  100  Miac.  403,  167  N.  Y.  Supp.  1079;  Hicks  t. 

Witness  in  eiTil  eases.  G.  P.  A.,  11 1539,  1540.  Brennan,  10  Abb.  Pr.  304;  Venoe  t.  Spier,  18  How.  Pr.  168; 

AppUcatfOD* — Westervelt  v.  Marino,  27  App.  Div.  Steere  v.  Miller,  30  How.  Pr.  7. 
267,  50  N.  Y.  Supp.  632;  Bail  v.  Malo.  27  Misc.  685,  58 
N.  Y.  Supp.  806. 

§  405.  Penalty  for  disobedience  to  subpoena  or  order. 

A  person  so  subpoenaed,  who  fails  without  reasonable  excuse  to  obey  the  subpoena, 
or  a  person  who  fails  without  reasonable  excuse  to  obey  an  order,  duly  served  upon  him, 
made  by  the  court  or  a  judge  in  an  action,  before  or  after  final  judgment  therein,  requiring 
him  to  attend  and  be  examined,  or  so  to  attend  and  bring  with  him  a  book  or  paper,  is  lia- 
ble, in  addition  to  punishment  for  contempt,  for  the  damages  sustiuned  by  the  party 
aggrieved  in  consequence  of  the  failure,  and  fifty  dollars  in  addition  thereto.  Those 
sums  may  be  recovered  in  one  action  or  in  separate  actions.  If  he  is  a  party  to  the 
action  in  which  he  was  subpoenaed,  the  court,  as  an  additional  punishment,  may  strike 
out  his  pleading. 

Derlvrntlon. — Code  civ.  proc.,  \  853;  originaUy  revised  AppUeatlon . — Matter  of  Superintendent  of  Poor.  6 
from  R.  S.,  pt.  3,  ch.  7,  tit.  3,  §  43.  App.  Div.  144.  89  N.  Y.  Supp.  878;  Todd  v.  SUk 


Bcferaices. — Refusal  to  be  sworn  or  to  testify,  a  ciation  of  America,  100  Misc.  403,  167  N.  Y.  Stqip.  1079; 

criminal  contempt,  judiciary  1.,  %  750;  witnesses  may  be  Dick  v.  Phillips,  41  Hun  603. 

punished  by  fine  and  igq^risonminnt^  Id.,  §  753;  piooeed-  Aetlon  for  penalty. — Carrincton  v.  Hutson»  28  Hun 

mgs  to  punish  a  contempt,  Id.,  H  754-781.    Compiling  371;  Musoott  v.  Runge,  27  How.  Pr.  85. 


attendanee  of  witnesses  in  criminal  actions  or  prooeedings,         Beasoiuible  ciciuet. — People  ex  rel.  DuflBs  v.  Bxown*. 
code  crim.  proc.,  %%  607-619b.  46  Hun  320. 

§  406.  Subpoena  issued  by  judge,  arbitrator,  referee  or  other  persons,  in 
certain  cases. 

1.  When  a  judge,  or  an  arbitrator,  referee  or  other  person,  or  a  board  or  oonunittee, 
has  been  heretofore  or  is  hereafter  expressly  authorized  by  law  to  hear,  try  or  deter- 
mine a  matter,  or  to  do  any  other  act  in  an  official  capacity,  in  relation  to  which  proof 
may  be  taken,  or  the  attendance  of  a  person  as  a  witness  may  be  required;  or  to  require 
a  person  to  attend,  either  before  him  or  it,  or  before  another  judge,  or  officer,  or  a  per- 
son designated  in  a  commission  issued  by  a  court  of  another  state  or  country,  to  ^ve 
testimony,  or  to  have  his  deposition  taken,  or  to  be  examined;  a  subpo^ia  may  be 
issued  by  and  under  the  hand  of  the  judge,  arbitrator,  referee  or  other  person,  or  the 
chairman  or  a  majority  of  the  board  or  committee,  requiring  the  person  to  attend;  and 
also,  in  a  proper  case,  to  bring  with  him  a  book  or  a  paper.  The  subpoena  must  be 
served  in  the  same  manner  as  prescribed  for  the  service  of  a  subpoena  issued  out  of  a 
court  of  record.  This  section  does  not  apply  to  a  matter  arising,  or  an  act  to  be  done^ 
in  an  action  in  a  court  of  record. 

2.  A  person  who  is  duly  subpoenaed,  as  prescribed  in  the  last  subdivision,  must  obey 
the  subpoena.  .If  he  fails  so  to  do,  without  a  reasonable  excuse,  he  is  liable,  in  addition 
to  any  other  punishment  which  may  be  lawfully  infficted  therefor,  for  the  damages  sus- 
tained by  the  person  aggrieved,  in  consequence  of  the  failure,  and  fifty  dollars  in  addi- 
tion thereto,  to  be  recovered  in  the  same  manner  as  prescribed  in  the  case  of  a  person 
failing  to  obey  a  subpoena  issued  out  of  a  court  of  record.  If  he  fails  to  attend,  the  person 
issuing  the  subpoena,  if  he  is  a  judge  of  a  court  of  record  or  not  of  record,  or  if  not,  then 
any  judge  of  such  a  court,  upon  proof  by  affidavit  of  the  failure  to  attend,  must  issue 
a  warrant  to  the  sheriff  of  the  county  commanding  him  to  apprehend  the  defaulting  wit- 
ness and  bring  him  before  the  officer,  person  or  body  before  whom  or  which  his  atten- 
dance was  required. 

3.  If  the  person  subpoenaed  and  attending  or  brought  as  prescribed  in  the  last  sub- 
division before  an  officer  or  other  person  or  a  body  refuses  without  reasonable  cause  to 
be  examined,  or  to  answer  a  legal  and  pertinent  question,  or  to  produce  a  book  or  paper 
which  he  was  directed  to  bring  by  the  terms  of  the  subpoena,  or  to  subscribe  his  dep- 
osition after  it  has  been  correctly  reduced  to  writing,  the  person  issuing  the  subpo^ia, 
if  he  is  a  judge  of  a  court  of  record,  or  not  of  record,  may  forthwith,  or  if  he  is  not,  then  any 
judge  of  such  court  may  upon  proof  by  affidavit  of  the  facts,  by  warrant  commit  the 
offender  to  jail,  there  to  remain  until  he  submits  to  do  the  act  which  he  was  so  required 
to  do  or  is  discharged  according  to  law. 

4.  A  warrant  of  commitment,  issued  as  prescribed  in  the  last  subdivision,  must  specify 
particularly  the  cause  of  the  commitment;  and,  if  the  witness  is  committed  for  refusing 
to  answer  a  question,  the  question  must  be  inserted  in  the  warrant. 
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5.  A  warrant  to  apprehend  or  commit  a  person,  issued  as  prescribed  in  this  section, 
must  be  directed  to  the  sheriff  of  the  county  where  the  person  is,  and  must  be  executed 

by  him  in  the  same  manner  as  a  similar  mandate  issued  by  a  court  of  record  in  an 
action. 

ll0rlf»MMi.— Sabd.  1  is  oode  ciT.  proc..  1 854,  without  Subpottia  bj  snpcrlnleiideiil  of  bftiilB.-^Mfttter  of 

duncD  in  substanoe  except  omiuion  of  reference  to  lecs-  Union  Bank,  73  Misc.  404,  132  N.  Y.  Supp*  905. 

knive  committees  which  portion  is  covered  in  legislative  By  eommlMWiMrs  af  aeeoiinto  of  New  Tork  cltF* 

hm,  S  62a.    Subds.  2-5  are  code  civ.  proc.,  U  855, 856, 857.  —Matter  of  Foster,  130  App.  Div.  760,  124  N.  Y.  Supp. 

858.  respectively,  without  change  except  as  indicated.  667. 

Some  of  the  persons  authorised  ai«  not  "publio  officers."  Corponte  booia«  wh«D  nol  to  be  MOdneed.— 

i  854.  as  am.  by  L.  1877,  ch.  416.  L.  1900.  ch.  587;  origi-  Matter  of  Barnes.  204  N.  Y.  100;  Matter  of  Investigation 

nslity  revised  from  R.  S..  pt.  3.  ch.  7.  tit.  3.  §  44.    f  855.  as  City  and  County  of  Albany.  74  Misc.  170. 132  N.  Y.  Supp. 

Sao.  by  L.  1877,  ch.  416,  L.  1870.  ch.  542;  originally  revised  008. 

fiom  R.  S.,  pt.  3.  ch.  7,  tit.  3.  H  45.  46.    S  856,  as  am.  Inr  Wftmnt  of  attMhment  to  eompel  ftttendmnee  of 

L.  1870.  eh.  542;  originally  revised  from  R.  8.,  pt.  3.  ch.  7,  wMbom  SfSDtod.^Matter  of  Hirshfieki  v.  Cook.  107 

tit.  3.  I  47.    §  857.  originally  revised  from  R.  S..  pt.  3,  Blisc  130.  175  N.  Y.  Supp.  800. 

di.  7.  tit.  3.  I  48.    i  858,  originally  revised  from  R.  S.,  Constltatlonallty.—^atter  of  Union  Bank.  147  App. 

pt.  3»  eh.  7.  tit.  3.  fi  40.  Div.  503.  133  N.  Y.  Supp.  62;  Matter  of  Union  Bank.  73 

Bcfcreoces.— P^^uction   of  books  and  papers  by  Misc.  404,  132  N.  Y.  Supp.  005;  Matter  of  Barnes,  204 

library   associations,   public   departments   and   officers,  N.  Y.  108,  100;  Mattor  of  Orout,  105  App.  Div.  06,  03 

rules  of  civil  practice.  162.     Power  of  legislative  com-  N.  Y.  Supp.  711;  Matter  of  Barnes,  147  Am>.  Div.  306, 132 

mittee  to  require  attendance  of  witnesses,  legislative  I.,  N.  Y.  Supp.  008;  Matter  of    McAdam,  7  N.  Y.  Supp. 

§60;  power  of  board  of  supervisors,  or  a  committee  454. 

thereot,  to  require  attendance  of  witnesses,  county  1..  Peo&ltjr  for  dlsobedlenee. — Matter  of  Seaiiee,  155 

U  27.  28^  power  of  public  service  commissioners  to  sub-  N.  Y.  383;  Matter  of  Binhfiekl  v.  Cook.  227  N.  Y.  207; 

poena  witnesses,  see  public  service  commission  I.,  §  19.  Matter  of  Superintendent  of  Poor.  6  App.  Div.  144.  30 

I.— Matter  of   Searles.    155   N.   Y.   333;     j:      ^        .  . 


N.  Y.  Supp.  ^8;  Matter  of  U.  S.  Pipe  Line  Co..  16  App. 
Matter  of  Hirsh6eld  v.  Cook.  227  N.  Y.  207;  Matter  of     Div.  188.  44  N.  Y.  Supp.  713;  Matter  of  Strauss.  30 
Strsuas.  30  App.  Div.  610,  52  N.  Y.  Supp.  302;  Lowther     App.  Div.  610,  52  N.  Y.  Supp.  302. 
V.  Lowther,  115  App.  Div.  307,  100  N«  Y.  Supp.  065;         Actton  for  penelif.— People  ez  rel.  Grant  v.  Warner. 


lupp.  nod;         Acoon  lor  penucr* — reopie  ez  rei.  urant  v.  warner. 
Gaynor  v.  New  York  Breweries  Co.,  154  App.  Div.  881,     51  Hun  53.  3  N.  Y.  Supp.  768,  affd..  125  N.  Y.  746. 
138 N.  Y.  Supp.  800;  Friedeberg.v.  Baffen, ^62  App.  Div.        Power  to  paiilsh.:^Matter  of  U^ S.  Pipe  LineCo.,  16 

188,  118  if 
Misc.  370, 
Misc.  400, 

Bflfewe,    lesne   of   gabpoeiift   br*— Westervdt   v.     v.  fianbuiy,  145  N.  Y.  Supp.  483. 
Marino,  27  App.  Div.  267.  50  N.  Y.  Supp.  632;  Guinan  v.        Fine  aiiMiftlMirlied.r-Press   Pub.   Co.  v.  Assodaet 
Allan.  40  App.  Div.  137,  57  N.  Y.  Supp.  614;  Littlefield  v.     Press,  41  App.  Div.  403,  58  N.  Y.  Supp.  708. 
Gansevoort  Bank,  62  M«e.  330, 114  N.  Y.  Supp.  760. 

§  407.  Qualification  of  preceding  sections. 

The  forgoing  sections  of  this  article  do  not  apply  to  a  subpoena  issued  by  a  justice 
of  the  peace;  or  to  a  witness  subpoenaed  to  attend  a  court  held  by  a  justice  of  the  peace; 
or  to  a  case  where  special  provision  is  otherwise  made  by  law  for  compelling  the  attend^ 
ance  of  a  witness. 

PtilfilieM* — Code  dv.  proc.,  }  850,  without  chance  of     proo.,  SS  2060,  2070  (sse  iustioe  oourt  act,  post.  {}  100, 
sabstanee;  orii^nally  reviled  from  R.  S.,  pt.  3,  ch.  7,  tit.  3,      lOl). 
S  50.    Subpoena  in  justice  court  is  covered  by  code  dv. 

§  408.  Discharge  of  witness  from  arrest. 

1.  The  court  from  which  a  subpoena  served  in  good  faith  was  issued,  or  by  which  an 
order  was  made,  requiring  a  person  to  attend  for  the  purpose  of  being  examined;  or  a 
judge  thereof,  upon  proof,  by  affidavit,  of  the  facts,  must  make  an  order  directing  the 
diflcharge  of  a  witness  or  other  person  from  an  arrest  made  m  violation  of  section  twenty- 
m  of  the  dvil  rights  law. 

2.  A  justice  of  the  supreme  court,  in  any  part  of  the  state,  or  a  county  judge,  has 
Ihe  like  authority  as  a  judge  of  the  court,  to  make  an  order  for  a  discharge,  in  a  case 
specified  in  the  preceding  subdivision. 

3.  Upon  satisfactory  proof,  by  affidavit,  of  the  facts,  he  must  also  make  an  order, 
directing  the  discharge. of  a  person  arrested  in  violation  of  section  twenty-six  of  the 
dvil  rights  law,  where  a  subpoena,  served  in  good  faith  upon  the  person  arrested,  was 
issued  as  prescribed  in  section  four  hundred  and  six  of  this  act. 

Derlmttoa.— Subd.  1  is  oode  dv.  proc.,  S  861,  without  from  R.  S.,  pt.  3,  oh.  7,  tit.  3.  S  52.  {  862,  as  am.  by  1877. 
diaacB.  Subds.  2,  3  are  code  civ.  proc.,  |  862,  without  ch.  416,  L.  1805,  ch.  040,  L.  1000,  ch.  65;  originally  revised 
sha&iie.   S  861,  as  am.  by  L.  1000,  oh.  65;  originally  revised     from  R.  S.,  pt.  3,  ch.  7,  tit.  3,  |  53. 

§  409.  Attendance  of  person  when  required  by  judgment. 

The  foregoing  provisions  of  this  article,  relating  to  a  person  required  by  an  order  of 
a  court  to  attend,  apply  where  such  an  attendance  is  required  by  the  terms  of  a  judg- 
ment. 

PuliailiO.— Code  civ.  pioe.,  1 865,  without  ehancs. 

§  410.  Production  of  official  records  upon  trial  or  hearing. 

The  record  of  a  conveyance  of  real  property,  or  any  other  record  or  document,  whereof 
a  transcript  duly  certified  may  by  law  be  read  in  evidence,  shall  not  be  removed  by 
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virtue  of  a  subpoena  duces  tecum  from  the  office  in  which  it  is  kept,  except  temporarily, 
by  the  derk  having  it  in  custody,  to  a  tenn  or  sitting  of  the  court  of  which  he  is  deik, 
or  by  the  officer,  having  it  in  custody,  to  a  term  or  sitting  of  a  court,  or  a  trial  before 
a  r^eree,  held  in  the  city  or  town  where  the  office  is  situated;  but  the  records  kept  by 
the  register  of  the  county  of  New  Yoik  and  the  roister  of  the  county  of  Kings  shall 
not  be  removed  except  by  an  order  of  court  made  as  in  this  section  provided.  Where 
any  such  record  is  required  at  any  other  place,  or  any  record  kept  by  the  r^;ister  of  ib^ 
county  of  New  York  or  the  register  of  the  county  of  Kings,  is  required  at  a  term  or  sitting  of  a 
court  or  a  trial  before  a  referee,  it  may  be  removed,  by  order  of  the  supreme  court, 
or  a  county  court,  made  in  court,  and  entered  in  the  minutes;  specifying  that  the  pro- 
duction of  the  orij^nal  instead  of  the  transcript  is  nesessary. 

DcrtfmttoD.— Code  civ.  proo.,  f  86S,  as  am.  by  L.  1895,  BoshB  and  pspcn,  power  to  oompel  produotion. — 

oh.  946»  L.  1904.  oh.  84,  without  diange;  oxiginally  leriaed  Guinan  v.  Allan,  40  App.  Div.  137,  57  N.  Y.  Supp.  614; 

fxom  L.  1838.  ch.  129.  Praden  t.  Tallman,  6  Ciy.  Proe.  Rep.  360. 

BflfcrcBce.— Unlawful  obtaining  papeis  on  file   in  IikUetnieiiti.— People  v.  Mills,  178  N.  Y.  274. 

riblio  office  is  grand  larceny  in  second  degree,  penal  1.,  Sttpnfaitloii  for  pMdaettoB  of  eopy  «f  raeard. — 

1296.  Production  of  books  and  papers  by  public  de-  Fiiedebeig  t.  Haffen,  162  App.  Div.  79, 147  N.  Y.  Supp.  1. 
partments  and  officers,  rules  of  civil  practice,  162. 

§  411.  Production  of  book  of  account  upon  trial  or  hearing. 

A  person  shall  not  be  compelled  to  produce  upon  a  trial  or  hearing  a  book  of  account, 
otherwise  than  by  an  order  requiring  him  to  produce  it  or  a  subpoena  duces  tecum. 
Such  a  subpoena  must  be  served  at  least  five  da3rs  before  the  day  when  he  is  required 
to  attend.  At  any  time  after  service  of  such  a  subpoena  or  order,  the  witness  may  obtain, 
upon  such  a  notice  as  the  judge,  referee  or  other  officer  prescribes,  an  order  relieving 
him  wholly  or  partly  from  the  obligations  imposed  upon  him  by  the  subpoena  or  the 
order  for  production,  upon  such  terms  as  justice  requires  touching  the  inspection  of 
the  book  or  any  portion  thereof,  or  taking  a  copy  thereof  or  extracts  therefrom,  or  other- 
wise. An  order  may  be  made,  as  prescribed  in  this  section,  by  a  judge  of  the  court,  or 
in  a  special  proceecUng  pending  out  of  court  before  an  officer,  by  the  officer,  or  in  dther 
case,  by  a  referee  duly  appointed  in  the  cause  and  authorized  to  hear  testimony.  A 
justice  of  the  peace,  or  other  judge  of  a  court  not  of  record,  may  make  such  an  order  in 
an  action  brought  in  his  court  at  any  time  after  the  commencement  thereof. 

Dcrtfmtloii.r— Code  civ.  proc.,  }  867,  as  am.  by  L.  1877,  Canedatloii  of  subpoena  duces  tecum  issiMd  by  joint 

«Il.  416,  L.  1879,  ch.  542,  without  change.  Icsislative  committee,  dmied.     Matter  of  Martens,  100 

On  CKMnlnftttoB  kefora  trfaL-— Bi<io  t.  Zrike.  102  Miae.  492.  180  N.  Y.  Supp.  171. 
Misc.  561, 170  N.  Y.  Supp.  90. 

§  412.  Production  of  hospital  records  upon  trial  or  hearing. 

Where  a  subpoena  duces  tecum  shall  be  served  upon  a  public  hospital,  or  superinten- 
dent or  officer  thereof,  requiring  the  production  of  any  books  of  such  hospital  showing 
certain  entries  or  records  therein,  or  any  other  record  or  data  relating  to  the  physica 
condition  or  treatment  of  a  patient,  a  transcript  of  such  entries  or  records  or  data  duly 
certified  by  the  superintendent  of  such  hospital  or  his  assistant  and  delivered  to  the 
court  or  tribunal  requiring  it  shall  be  deemed  sufficient  compliance  with  such  subpoena, 
unless  otherwise  ordered  by  the  court,  and  any  such  transcript  authenticated  and  pro- 
duced as  herein  provided  shall  be  deemed  evidence  as  if  the  original  of  such  books,  entries 
or  records  were  produced. 

DerlTSttMi. — Code  cir.  proc.,  S  867a,  as  added  by  L.  1915,  oh.  325. 

§  413.  Production  of  corporation  book  or  paper  on  trial. 

The  production  upon  a  trial,  of  a  book  or  paper  belonging  to  or  under  the  control  of 
a  corporation,  may  be  compelled  in  like  manner  as  if  it  was  In  the  hands,  or  under  the 
control,  of  a  natural  person.  For  that  purpose,  a  subpo^ia  duces  tecum,  or  an  order 
made  as  prescribed  in  the  last  section  but  one,  as  the  case  requires,  must  be  directed 
to  the  president,  or  other  head  of  the  corporation,  or  to  the  officer  thereof,  in  whose 
custody  the  book  or  paper  is. 

Derl¥fttk>n. — Code  dv.  proc.,  1 868,  without  change. 

§  414.  Personal  attendance  pursuant  to  subpoena  duces  tecum.* 
In  a  case  specified  in  the  last  section,  or  where  a  subpoena  duces  tecum,  or  an  order, 
made  as  prescribed  in  sections  four  hundred  and  ten  or  four  hundred  and  eleven  of  this 
act,  requires  a  public  officer  to  attend  and  bring  a  book  or  paper  under  his  control,  the 

*  In  engiossing  the  original  the  second  Une  theiw^  was  omitted.  Howeirer  it  has  been  restorsd  in  the  section  as 
l^yen  hers^ 


art  n  EVIDENCE  H  41&-U0 

subpoena  or  order  is  deemed  to  be  sufficiently  obeyed,  if  the  book  or  paper  is  produced 
by  B.  subordinate  officer  or  employee  of  the  corpor&tbn,  or  in  the  public  office,  who  pos- 
sesses the  requisite  knowledge  to  identify  it  &ad  to  teetjfy  respecting  the  purposes  for 
which  it  ifi  used.  If  the  personal  attendance  of  a  particular  officer  of  the  corporation 
or  public  officer  is  required,  a  subpoena,  without  a  duces  tecum  clause,  must  also  be 
served  upon  him. 

Dcrirmttoa^^ode  civ,  »«».,  f  SSB,  without  obucs  id  •ibMoim. 

OKDER  TO  BRING  UP  PRISOHER  AS  WTTnESS 

§  416.  Order  to  bring  ap  prisoner  as  witness. 

A  court  of  record,  other  than  a  justices'  court  of  a  dty,  or  a  judge  of  such  a  court, 
or  a  justice  of  the  supreme  court,  has  power,  upon  the  application  of  a  party  to  an  action 
or  special  proceeding  pending  therein,  to  make  an  order  for  the  purpose  of  brining 
before  the  court,  a  prisoner,  detained  in  a  j^l  or  prison  within  the  state,  to  testify  as  a 
witaess  in  the  action  or  special  proceeding,  in  behalf  of  the  appUcant. 

DtrlTkUaa.— Code  civ.  fiw..  I  3006.  unmded.    Ths         FrodneUoii  of  wltncM  la    Icatifr.— Mi«kaui«  t 

nSetKoc^  to  "writ  "  ii  gmiiwd  mad  ui  *'or('  -"■--■--■       "-■-  -     »  v.  .■  _  .■  »*     ,    ,      «..       ,        --«  „    >y    « 
tuUd.    Tli«  writ  ii  Ihcrefon  no  lonctr  nee 


breDdicrim.  prw.,  (10<^.    [  aoOS,  oriliiwUy  nviwd  f nm  brina,  U  Mi«.31.  3SN.  Y.  Sil|ip.237. 

R.  S..  pt.  3.  vh.  9,  III.  I,  pniU  of  II  t.  3.  Fawcr  to  TMato  srtcr  sf  mmat.— Polo  v.  D'AshiUs. 

Brferencn.— AnplicBtion    for    order,  rulta  of    civil  1S7  App.  Div.  300.  1*2  N.  Y.  Supp.  611. 
pnctJMr,    163.      PriBodei  lirouiht  befoiB  trim]  eourt  on 

I  10b. ""    ""'   ""  "      °  *"  ™'™*'         *  ""'^  ■'  ' 

§  416.  Order  to  (produce  piisoner  b^ore  officer  or  body. 

Such  an  order  may  also  be  made  by  a  justice  of  the  supreme  court,  upon  the  applica- 
tion of  a  party  to  a  special  proceeding  pending  before  any  officer  or  body  authorised  to 
examine  a  witness  therwi.  In  a  case  specified  in  this  section,  tJie  order  may  also  be 
made  by  a  county  judge  or  a  special  county  judge  residing  within  the  county  where 
the  officer  resides,  bcfcue  whom,  or  the  court  or  other  body  dta,  in  or  before  which  the 
special  proceeding  is  pendli^. 

DerinUOD.— Code  fIv.  ItTOO..  t  KKM.  u  am.  by  L.  1896,  sh.  MS,  ■mended.    Bee  Dole  to  |415.  ute.    13000 

oricnally  raviKd  Iron  R.  S.  pt.  B,  eh.  S.  tit.  1,  |  3,  input. 

§  417.  Order  to  produce  prisoner  in  certain  inferior  courts. 

^ueh  an  order  mayalsobemadeby  a  justice  of  the  supreme  court  upon  the  application 
of  a  party  to  an  action  pending  before  a  justice  of  the  peace,  or  in  a  justice's  court  of  a 
city,  to  bring  before  the  justice  or  court,  to  be  examined  as  a  witness,  a  prisoner  con- 
fined in  the  jail  of  the  county  where  the  action  is  to  be  tried,  or  an  adjoining  county. 
In  a  case  specified  ia  this  section,  the  order  may  also  be  made  by  a  county  judge,  or 
a  special  county  judge,  residing  within  the  county  where  the  justice  resides,  or  the  court 
is  located,  or  the  prisoner  is  confined,  as  the  case  may  b 


n,— Code    civ,   proo.,    I30I0,  u    am.    by     came  dwtriot  oourta  have  bem  aboliahed.     |  301O.  ori«i- 

L.  1S95.  «h.  MS.  uneQdal.     Bee  note    u>f416,Mita.     nally  nvlMd  tiom  R.  8..  pt.  3.  eh.  B,  til.  I,  f  4. 
Refenmeo  lo  diitiict  eourt  «l  Nnr  Yorii  atj  omitted  tw- 

g  418.  Order  when  [oisoner  is  sentenced  to  death  or  for  felony. 

An  order  shall  not  be  made,  by  virtue  of  either  of  the  last  three  sections,  to  bring 
up  a  prisoner  sentenced  to  death.  Nor  shall  it  be  made  to  bring  up  a  prisoner  con- 
fined under  any  other  sentence  for  a  felony;  except  by  and  in  the  discretion  of  a  justice 
of  the  supreme  cbuit  upon  such  notice  to  the  district  attorney  of  the  coimty  wherein 
the  prisoner  was  convicted,  and  upon  such  terms  and  conditions,  and  under  such  ref- 
lations, as  the  judge  prescribes. 

ncrinUan.— Code  iriv.  piDo.,  (2011,  ai  am.  by  aentenoe  relatsd  only  to  siiminal  aotioos.  Thi*  pranalon 
L  ISSO.  ch.  301.  t,.  iS06.  ch.  9*6.  L.  19U,  ih.  133,  L.  IfllG.  ia  ooveied  in  the  rwdeof  orim.  piw.,  t  lOo-  ThoBHtioDa  aa 
cIl  354.  funended.    Sett  oote  to  I  116,  ante.    The  fint      here  civen  relate  only  to  dvil  actiona  and  proceedinge. 

S  419.  Remanding  of  prisoner  after  testifying. 

If  the  prisoner  is  leld  by  virtue  of  a  mandate  in  a  civil  action  or  special  proceeding, 
or  by  virtue  of  a  conunitment  upon  a  criminal  charge,  be  must  be  remanded,  after  hav- 
ing testified,  and  again  be  committed  to  the  prison,  from  which  he  was  taken. 

Dcflntiaa^^^ode  civ.  »roe.,  |  2013.  without  ehaofe;  oii^nally  Teriaed  from  R.  8..  pt.  3.  oh.  9,  tit.  1. 1  6-    Bm 


{  420  CIVIL  PRACTICE  ACT  art.  88 

§  420.  Penalty  for  failure  to  obey  order  to  produce  firiaoiien 

Any  officer  upon  whom  an  order  made  as  prescribed  in  this  article  is  served,  must 
obey  the  same  according  to  the  exigency  thereof.  If  be  refuses  or  neglects  so  to  do,  he 
forfeits  to  the  people,  if  the  order  was  made  upon  the  application  of  the  attorney-gen- 
eral or  district  attorney,  or,  in  any  other  case,  to  the  party  on  whose  application  the  order 
was  made,  the  sum  of  five  hundred  dollars.  But  where  the  prisoner  is  confined  under  a 
sentence  to  death,  a  return  to  that  effect  is  a  sufficient  obedience  to  the  order,  without 
producing  him. 


Derlmtloiu— Code  dr.  pcoo..  12014.  UModed;  origiiiatly  revitad  from  R.  8.,  pt.  8,  oh.  9,  tit.  1,  t2a     Sett 
note  to  §  415,  anttw 
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ARTICLE  34 


nUAL  GBEfBUULT 

See.  421.  lamies  defined  and  enumerated.    (Repealed.) 

422.  Wlien  iame  of  fact  arises. 

423.  Trial  of  iamies. 

424.  Counterclaim  deemed  oomplaint  for  trial  puipoaes. 

425.  Issues  of  fact  triable  b^  a  Jury. 
420.  Trial  by  jury;  how  waiyed. 

427.  Issues  triable  by  court. 

428.  If  trial  by  jury  waived,  action  tried  by  court. 

429.  Jury  trial  of  specific  questions  of  fact;  when  of  right. 

430.  Jury  trial  of  specific  questions  of  fact;  when  discretionary. 

431.  Trial  of  remaining  iaaues  after  referenoe. 

432.  Terms  at  which  issues  triad. 

433.  Bringing  issue  to  trial. 

•434.  Variance  between  pleading  and  proof. 

435.  Decision  or  vertUet  for  increased  damages. 

436.  Trial  may  be  continued  beyond  term. 
487.  Trial  elsewhere  than  at  court  house. 

438.  Trial  of  action  at  chambers  after  adjournment  of  spsoial  term. 
430.  Requests  to  find. 

440.  Form  of  decision. 

441.  Decision  where  nonsuit  granted. 

442.  Time  irithin  which  decision  must  be  filed. 

443.  Order  of  disposition  of  issues  at  the  trial. 

444.  Exception  to  ruling  on  Question  of  law. 

445.  Excepticms  after  close  of  trial  by  court  or  referee. 

446.  Exceptions  during  the  trial. 

447.  Exception  after  trial  by  court  or  referee  and  interiooutory  judgment. 

nUAL  BT  JUBT 

448.  Persons  who  constitute  the  jury. 

449.  Special  jury. 

450.  Cnallenges  generally. 

451.  Peremptory  challenges. 

452.  Challenge  to  the  favor. 

453.  Challenge  to  panel  or  array. 

454.  Challeni^e  where  municipality  is  p*rty. 
456.  Disqualification  of  juror  for  relationship. 

456.  Exceptions  and  challenges  of  talesmen. 

457.  Nonsuit  after  jury  retires. 
457-a.  Direction  of  verdiot. 

458.  General  and  special  vetdiot  defii^ed. 

459.  General  and  special  yeidict  and  spedal  findings. 

460.  Verdiot  in  action  to  recover  money. 

461.  Verdict  subject  to  opinicn  of  court. 

462.  Pressnce  of  plaintiff  not  necessary  when  verdict  delivered. 

463.  Disagreement  by  jury. 

nUAL  BT  BVBBBB 

464.  Reference  by  consent  of  parties. 

465.  Refefence  in  discretion  oi  court. 
460.  Compulsory  reference. 

467.  Compulsory  reference  upon  questions  incidentally  arising. 

468.  Proceedings  where  several  referees  appointed. 
460.  Genwal  powers  of  a  referee. 

470.  Referee's  report. 

471.  Requests  to  referee  to  find. 

TRUL  GBNERALLT 

§421.  Issues  defined  and  enumerated. 

(Repealed  by  L.  1921,  ch.  372,  m  efifect  Oct.  1,  1921,  to  conform  to  rules  of  civil 
practice,  106-111. 

i  422.  When  issue  of  fact  arises. 

An  issue  of  fact  arises  in  either  of  the  following  cases: 

1.  Upon  a  denial,  contained  in  the  answer,  of  a  material  allegation  of  the  complaint; 
or  upon  an  allegation,  contained  in  the  answer,  that  the  defendant  has  not  sufficient 
knowledge  or  information  to  form  a  belief  with  respect  to  a  material  allegation  of  the 
complaint.  • 

2.  Upon  a  similar  denial  or  allegation,  contained  in  the  reply,  with  respect  to  a  ma- 
terial aJl^^ation  of  the  answer. 

3.  Upon  a  material  allegation  of  new  matter,  contained  in  the  answer,  not  requiring 
a  reply. 

tf7 


f 


CIVIL  PIUCTICE  ACT 


4.  Upon  a  material  allegation  of  new  matter,  coDtained  in  the  reply.     (Am.  by  L. 

1921,  eh.  372,  in  effect  Oct.  1,  1921.) 

DnlnUDQ.— Codsci;.pr«.,e9&l.    f 901. originally tt 
■ubstitule  far  code  o(  pnc.  fl  240.  250 


Dnro  V,  MoiB.  21  MiM.  407. 4S  N.  Y.  8iu». 
of  Vieu.  29  MIk.  181.  M  N.  Y.  Supp.  ITS: 


Bodcr  Co.  V.  Abrahitn 


•Ifd.,  123  N.  Y.  138. 


r.  Rayaokk.  M  Hun  333,  9  N.'V.  SiW  614^ 


§  423.  Trial  of  issues. 

An  issue  of  fact  must  be  tried  a 
in  effect  Oct.  1,   1921.) 


prescribed  in  this  article.    (Am.  by  L.  1921,  ch.  372, 

lu[  code  dv.  BcftrencM.— Notice  o(  txiki  niid  noM  ol  i«uB,  mica 

ofUiechanse  of  civil  prvlice,  ISO,   191:  ■enerklty.  Id..  155-IW. 

( the  languus  In  ttatraL — Fuman'  Loui  A  T.  Co.  v.  Bollnimii 

ore  Eivea,  tEe  Houbb.  96  App.  Div.  301,  80  N.  Y.  Bupp.  281;  Youna  t. 

!il  in  this  cua-  Syneoaa,  Bine.,  etc,  R.  Co..  35  Miac.  114, 71  N.  Y.  Supp. 

>:  oneiniillv  a  SOU  MoDtrmott  t.  Huuwn'.  9  Bun  S9:  We  '  "'  ^ 
daid.  SO  Hun  290, 14  S.  Y.  Sum.  5B0  afld..  1 


!6N.  V. 


L.  137  N.  Y.  IIB: 


§  424.  Counterclaim  deemed  complaint  for  trial  purposes. 

Where  the  defendant  interposes  a  counterclmm,  and  thereupon  demands  an  affirmative 
judgment  against  the  plaintiff,  the  mode  ot  trial  of  an  issue  of  fa^t  arising  there- 
upon is  the  same  as  if  it  arose  in  an  action  brought  by  the  defendant  t^Mnat  the  plain- 
tiff  for  the  cause  of  action  stated  in  the  somiterclaim  and  demanding  the  same  jude* 
ment. 


p.  A,  «  286- 
nand  for  affi 


:..  I  B- 


mative  re]hl,  Id.,  |  2- 
1  plaintiff's  demand.  I( 
ind  eUect.— BenoEtt 


% 


Y.  Supp, 
15  N.  Y.  8i 
""      J.  678:u. 
.1  N.  Y.  S 


_  _  ron  Co.  V 
lupp-  779;  Eltliogp 
122  App.  Dii     ""■ 


Co..  aO  A«>.  DiT.  aOG.  70  N.  Y.  Bupp.  MS;  Cohen  t.  Anur- 
icaaSuretrCo.  lagApp.  Div.  166,  113  N.  Y.  Supp. 37S; 

TTiwuiii Taiiliiii   179  ^|i|i  Pi.   1191.111  TI  fn     - 

447:  Brody,  Adiar  A  Koofa  Co.  v.  Hoohstadter,  No.  1. 
A«i.  Di>._fi27.J^|6  N^Y.  Supp.  UO;  Jotannn  t.  Job; 


11G,'149  N.  Y.  Supn.  491;  Epaiain  v.  RodMlla  CaoMr 

Improvement  Co..  IM  App.  Dit.  177. 149  N.  Y.  Sun.  ASS. 

rorecliMiirc  of  mwIiAole'i  llaa. — Smftli  -r.  FMdi- 

1,  23  App.  DiT.  MS.  4S  N.  Y.  Bupp.  23«j    ' 


Mort.  &  Trual  C 
I.  8AS:  Mar ' 
.,  101  MiK 


.  HaioM.  ISO  App-  Dii-.      Nenni,  44  A™,  Di».  81,  BO 
'.  Ri«.  26  Misc.  502,  57      Mapea-Reeve  ConatiueUon  ( 


67S:  MaekelUu  1 


Y.  Supp.  3oe. 

Jo(*  V.  Jenkina.  70  N.  Y. 

RoCCTt.  109  N.  Y.  403:  D«  Ponrt 


noliwn  Hoapilal.  80  App.  Div.  145,  80  N 
White  V.  ShoDta.  154  App.  Div.  42S.  133  .'< 
Maag  V.  Maag  G™r  Co.,  193  App.  Div, 
Supp.  S30:  Deevcs  v.  MetropoliUn.  etc..  i 
2fllJ,  y.  Supp.  23,  aBd.,  141  N.  Y,  587. 
Bqnitable  coDDtcrelalm.— Thomas  v 


I  RMlty 


'o:  iqwueiuu  v.  nonrs.  juv  n.  i.  v»:  Me 

^altera.  153  N.  Y.  229;  Hf^mao  House  v.  Hoffi 

CW'.  36  App,  Div.  178,  55  N.  Y.  Supp.  783:  CSly  Rei 

Estate  Co.  V.  Forter.  44  App.  Div.  1 14,  m  N.  Y.  Sapp.  57; 

AcUbb  IMr  diTmee.— &irib  v.  Baril*.  153  App.  Dfi 

388. 137  N.  Y.  Supp.  lO'" 

WalTWofJniTtrUi 


1.  109 


W. 


488. 


§  426.  Issues  of  fact  triable  by  a  jury. 

In  each  of  the  following  actions  an  issue  of  fact  must  be  tried  by  a  jury  .unless  a  jury 
trial  is  waived  or  a  reference  is  directed: 

1.  An  action  in  which  the  complaint  demands  judgment  for  a  sum  of  money  only. 

2.  An  action  of  ejectment;  for  dower;  for  waste;  for  a  nuisance;  or  to  recover  a  chattel. 

Derivation.— Code  dv,  prw.,  I  968.  as  am.  by  L.  1S77 


£% 


1253. 


Blebt  to  furj  trial.— A 

GlenD  V.  LaocBster.  109  N 
VauRenMstaer,  113N.  Y.  2 
Mfg.  Co.,  59  App.  ""■      "" 


V.  Erie  I 


iT,  67 


07:BByloa 
8fl  N.  Y.  a 
Div.  505. 


B.  13  N.  Y.  Supp.  378:  Roaly 


N.  Y.  f  .. 
hattan  Ry.  C 
M«sbta  L.  A 
Bupp.  823. 

LesBl  pountcrclalnu  Id  >ult  In  equity. — Maai 
Uaac  Gear  Co.,  !93  App.  Div  759.  IMli.  Y.  Supp.  i 

Sam  of  moner  desnaodcd.— Cornelt  v.  Cornell 
«  ,-   .^o.  ......   .1 — ^c_.J   ,™m  u-  ai3:Kin«v. 

Electee  III 


Week.  109  N. 

v"  363!''^nnitl^.'Ediii^ 
131:  Mattir  ot  Hamilton  Pai 

^ 

_     .^,.  689;  Burn  t. 

App.  Div.  127. 91  N.  Y.  Supp.  SOUj  MeQnrty  v. 
Delawaie,  Lackawaooa  i  WcaKm  A.  R.  Co..  17a  Aiip. 
Div.  46,  158  N.  Y.  Sum.  285;  Whitaon  r.  Whit»n.TT3 
App.  Div.  693.  ISO  N.  Y.  Su[n.  72:  Burke  v.  Burke.  5 
Misc.  312,  26  N.  Y.  Supp.  51:  Moor  v.  Moorg,  32  Mbe. 
88,  68  N.  v.  Bnpp.  187:  Fiarmen'  Nat.  Bank  of  Malone  v. 
Homton.  44Hun567;Noy(«».  MorTia,S6Hunfi01,  ION. 
Y.  Supp.  581:  Kilboume  v.  Supervisors  ol  SuUlvan 
County,  62  Hun  210.  18  N.  Y.  &pp.  507,  a«d.,  137 
N.  Y.  170:  Wolf  v.  Lynch,  2  Dem.  61(f 

When  lilsl  by  Jnnr  not  ■  ni«t*«r 

Naushlonv.  Os|ood.ll4N.  Y.  574:PeDdeinat  .. 

flsld,  127  N.  Y.  asrOykman  v.  U.  8.  lifelM.  Co.,  17S 
N.  Y.  299:  Packard  v.  Packard.  S8  App.  Diy.  330. 84  N.  Y. 
Supp.  109S:  Lee  v.  Lae,  40  Misc.  251,  81  N.  Y.  Bupp.  BSB; 
Matter  at  Ralnbardt,  92  Misc.  BB,  15G  N.  Y.  Bupp.  1020: 
Fin  Department  of  New  York  r.  Slurtevaio,  33  Hud  407. 

mttrntrr  «f  ml  aateta.— Beraer  v.  HonSeld.  I8S 


App.  IMt.  849. 176  N.  Y.  Sum.  864:  Racnecka  v.  Urban- 


■,."te 


i-^T, 
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If^teBM.— Coowell  V.  N.  Y.,  N.  H.  A  H.  R.  Co.,  105 
N.  T.  919:  MeNulty  ▼.  Mt.  Morris  El.  Li«ht  Co..  172 
N.  Y.  410;  Goldaehraidt  r.  New  York  Steam  Co.*  7  App. 
DtT.  317,  40  N.  Y.  Supp.  169;  Litchfield  v.  International 
Fiver  Co..  41  App.  Div.  44«.  58  N.  Y.  Supp.  856;  People 

rd.  Wieland  v.  Knot,  78  App.  Div.  344, 79  N.  Y.  Supp. 

»;  Miller  ▼.  Edieon  ninminatinc  Co.,  78  App.  Diy.  390. 


80  N.  Y.  Supp.  819;  Steinway  ▼.  Von  Bemuty,  82  App. 
Dhr.  SOe,  81  N.  Y.  Supp.  883;  People  r.  MetropoUtan 
Telephone  Co..  31  Hun  «W:  Dean  ▼.  Benn,  69  Hun  519, 
23  NT  Y.  Supp.  708.  affd.,  142  N.  Y.  684;  Lefroie  v.  County 
of  Monroe.  88  Hun  109,  34  N.  Y.  Supp.  612;  Cornell  ▼. 
N.  Y.  El.  R.  Co.,  13  N.  Y.  Supp.  511. 


§  426.  Trial  by  jury;  how  waived. 

A  party  may  waive  his  right  to  the  trial  of  the  issue  of  fact  by  a  jury,  in  any  of  the  fol- 
lowing modes: 

1.  By  failing  to  appear  at  the  trial. 

2.  By  filing  with  the  clerk  a  written  waiver  signed  by  the   attorney  for  the  party. 

3.  By  an  oral  consent  in  open  court  entered  in  the  minutes. 

4.  By  moving  the  trial  of  the  action,  without  a  jury,  or,  if  the  adverse  party  so  moves 
it,  by  failing  to  claim  a  trial  by  a  jury,  before  the  production  of  any  evidence  upon  the 
trial. 

BMvmtloB. — Code  dv.  proo.,  1 1009,  without  ehange; 


ericiaally  a  subetatute  for  obde  of  proo.,  I  266. 
In  fsbcnL— MeKeon  v.  See,  61  N.  Y. 


300. 
AypBcatton  to  proceedings  In  saiffognte'i  eoort  for 
■rotete.~Matt€r  of  Camright,  180  App.  Div.  21,  167 
N.  Y.  Supp.  438. 

How  waiver  effeeted.— N.  Y.  A  N.  H.  R.  Co.  v.  Sohuy- 
kr.  34  N.  Y.  30;  Bradley  v.  Aldrioh,  40  N.  Y.  604;  Baird  v. 
Mayor.  74  N.  Y.  382;  MaokeUer  v.  Rogers,  109  N.  Y.  468; 
Galweba  ▼.  Oaluaba.  43  Hun  181 ;  Brown  v.  Brown.  62  Hun 
5  N.  Y.  Supp.  893. 

to  oUeet.--Kenney  v.  Apgar.  93  N.  Y.  539; 
T.  N.  Y.  Qevated  R.  Co.,  147  N.  Y.  135;  Koehler 
Y.  Elevated  R.  Co..  159  N.  Y.  218:  Dalton  v.  Van- 
.  8  Miao.  484. 29  N.  Y.  Supp.  342;  Boyd  v.  Boyd.  12 
119.  33  N.  Y.  Supp,  74.  affd..  146  N.  Y.  403;  Hart- 
▼.  Manhattan  Ry.  Co.,  82  Hun  531,  31  N.  Y.  Supp. 
406;  Sanford  v.  Commercial  Travelers'  Aeen..  86  Hun  380. 
33^.  Y.  Supp.  512.  affd..  147  N.  Y.  326. 

made. — ^Baylos  v.  Biillook  Electric 


T. 


M^  Co..  69  App.  Div.  576.  69  N.  Y.  Supp.  693;  Rogers 
vTJ^raub,  75  Hun  264,  26  N.  Y.  Supp.  1066. 

Firocoedlng  with  trial  without  objection.— Day- 
harsh  V.  Eaos»  5  N.  Y.  531 ;  Greason  v.  Keteltas.  17  N.  Y. 
491;  N.  Y.  I.  Co.  v.  N.  W.  Ins.  Co..  23  N.  Y.  357;  Barlow  v. 
Scott.  24  N.  Y.  40;  Lewis  v.  Mott,  36  N.  Y.  395;  Bradley 
V.  Aldrich,  40  N.  Y.  504;  West  Point  Iron  Co.  v.  Rev- 
mert,  45  N.  Y.  703;  People  v.  Albany  A  Susquehanna  R. 
Co^  67  N.  Y.  161 ;  Parker  v.  Laney,  58  N.  Y.  469;  Andrews 
V.  Brewster,  124  N.  Y.  433;  Marshall  v.  De  Cordova.  26 
App.  Dhr.  615,  60  N.  Y.  Supp.  294;  Herb  v.  Metropolitan 

§  427.  Issues  triable  by  court. 

An  issue  of  fact  in  an  action  not  specified 
vision  for  a  trial  by  a  jury  is  not  expressly 
unless  a  reference  or  a  jury  trial  is  directed, 
1,  1921.) 


45  Misc.  180,  91  N.  if.  Supp.  902;  Spring  v.  Collins  Build- 
ing A  Const.  Co..  60  Misc.  239,  113  N.  Y.  Supp.  29; 
Graham  v.  O'Hem.  24  Hun  221. 

Fhllnie  to  notlee  case  for  trial. — ^Barker  v.  Barker. 
166  App.  Div.  863.  152  N.  Y.  Supp.  356. 

Prior  notice  ror  trial  at  spoelal  term.— Midtown 
Contraotinc  Co.  v.  Qoldsticksr.  169  App.  Div.  21.  154  N. 
Y.  Supp.  451. 

Waiver  hy  eonient. — ^Davisod  v.  Associates  of  the 
Jersey  Co..  71  N.  Y.  333;  Wheelock  v.  Lee.  74  N.  Y. 
495:  Hand  v.  Kennedy.  83  N.  Y.  149;  Kirts  v.  Peek,  113 
N.  Y.  222;  Alfred  University  v.  Fraoe.  193  App.  Div.  279. 
184  N.  Y.  Supp.  216;  Third  Nat.  Bank  v.  Shields,  55  Hun 
274,  8  N.  Y.  Supp.  298;  Adams  v.  Brady.  67  Hun  521.  22 
N.  Y.  Supp.  466. 

Failure  to  appeal.— AUen  v.  Gray.  201  N.  Y.  504. 
revg.  139  App.  Div.  428.  124  N.  Y.  Supp.  137. 

ftoeeedlngs  In  eqolty.— Killeen  v.  Kieman.  73  Misc. 
21. 130  N.  Y.  Supprd47. 

Mechanic's  Ben. — Hawkins  v.  Mapes-Reeve  Con- 
struction Co..  82  App.  Div.  72,  81  N.  Y.  Supp.  794,  affd.. 
178  N.  Y.  236:  O^en  v.  McCarthy,  71  Hun  427,  24 
N.  Y.  Supp.  1108.  siTd..  146  N.  Y.  602. 

Matrimonial  actions.— People  ex  rel.  Darnn  v.  Cos. 
76  N.  Y.  47;  Moot  v.  Moot.  214  N.  Y.  204;  Stafford  v. 
Stafford.  165  App.  Div.  27,  150  N.  Y.  Supp.  212;  MorreU 
V.  Morrell.  17  Sun  324;  MoCleary  v.  McCleary.  30  Hun 
154;  Conderman  v.  Coniderman,  44  Hun  181. 


in  the  last  section  but  one,  or  wherein  pro- 
made  by  law,  must  be  tried  by  the  court, 
.    (Am.  by  L.  1921,  ch.  372,  in  effect  Oct. 


civ.  proc.,  1 969;  originally  re- 
vised from  code  of  proc..  parts  of  ||  253.  254. 

The  amendment  of  1921  made  to  conform  to  rules 
of  civil  practice,  106-111. 

■qmcaMe  actton.^Hammond  v.  Morgan.  101  N. 
Y.  179;  Acker  v.  Lelsnd,  109  N.  Y.  5;  Gecaman  v.  Wal- 
pole.  79  Misc.  49.  139  N.  Y.  Supp.  1;  FarmerB*  Nat.  Bank 
of  Malone  v.  Houston,  44  Hun  567;  Kilboume  v.  Super- 


visors of  Sullivan  Co.,  62  Hun  210,  18  N.  Y.  Supp.  507. 
affd.,   137   N.  Y.    170. 
Duinited  questions  or  ftMt  sabmlttcd  to  Jury. — 

O'Beime  v.  Bullis,  158  N.  Y.  466;  Reads  v.  Continental 
Trust  Co..  27  Misc.  345,  58  N.  Y.  Supp.  321;  Lee  v.  Lee, 
40  Misc.  251,  81  N.  Y.  Supp.  986;  Merch.  Nat.  Bank  v. 
Tracey,  77  Hun  443,  29  N.  Y.  Supp.  H.  affd.,  160  N.  Y. 
565. 

§  428*  If  trial  by  jury  waived,  action  tried  by  cotirt. 

In  an  action  triable  by  a  jury,  if  the  parties  waive  the  trial  by  a  jury  of  the  issues  of 
(act,  the  actioa  must  be  tried  by  the  court  without  a  jury,  unless  a  reference  is  directed 
in  a  case  prescribed  by  law.  But  such  an  action,  other  than  to  recover  damages  for 
bleach  of  a  contract,  cannot  be  tried  by  the  court  without  a  jury,  unless  the  judge  pre- 
siding at  the  term  where  it  is  brought  on  for  trial  assents  to  such  a  trial.  His  refusal  so  to 
assent  annuls  a  waiver  made  in  any  manner  except  by  failing  to  appear  at  the  trial. 

BuMallen.— Code  eiv.  psoe.,  §  1008,  aa  am.  by  L.  GenstnictiOB.~Linder  v.  Starin.  60  Miie.  431,  434, 
1877,  eh.  416,  without  chanae  of  substance;  originally  113  N.  Y.  Supp.  652,  revd.,  128  App.  Div.  664,  113  N. 
•mMd  fran  eode  of  pioe.,  f|  253-266.    Tbe  last  sen-     Y.  Supp.   201. 


§  429*  Jury  trial  of  specific  questions  of  fact;  when  of  right 

Where  a  party  is  entitled  by  the  constitution,  or  by  express  provision  of  law,  to  a 
trial  by  jury,  of  one  or  more  issues  of  fact  in  an  action  not  specified  in  section  four  bun- 
dled Slid  twenty-five  of  this  act,  he  may  apply  upon  notice  to  the  court  for  an  order 


m 


§{  430,  431 


CIVIL  PRACTICE  ACT 


art.  34 


directing  all  the  questions  arising  upon  those  issues  to  be  distinctly  and  plainly  stated 
for  trial  accordingly.  Upon  the  hearing  of  the  application,  the  court  must  cause  the 
issues,  to  the  trial  of  which  by  a  jury  the  party  is  entitled,  to  be  distinctly  and  plainly 
stated.  The  subsequent  proceedings  are  the  same  as  where  questions  arising  upon  the 
issues  are  stated  for  trial  by  a  jury,  in  a  case,  where  neither  party  can,  as  of  right,  re- 
quire such  a  trial;  except  that  the  finding  of  the  jury  i^x>n  such  questions  so  stated  is 
conclusive  in  the  action  unless  the  verdict  is  set  aside,  or  a  new  trial  \a  granted. 


I>ttlTStlon. — Code  dv.  proc,  |970,  as  am.  by  L. 
1877,  ch.  416.  L.  1891,  ch.  208.  L.  1892,  ch.  188.  without 
change;  oilgixiany  a  substitute  for  a  code  of  proc.,  |  254, 
in  part. 

Beffcrences. — Settlement  of  issues  upon  motion  for 
Jurv  trial,  rules  of  civil  practice.  157. 

In  seDenl.— <;ameron  v.  N.  Y.  £1.  R.  Co.,  23  Misc. 
590.  52  N.  Y.  Supp.  1036,  affd..  38  App.  Div.  16.  56  N. 


Id  Mtton  for  dlroreein-Packard  v.  Packard,  88  App. 
Div.  339.  84  N.  Y.  Supp.  1090;  Israel  ▼.  Israel.  38  M»c. 
335.  77  N.  Y.  Supp.  912;  Haff  ▼.  Ha£f,  64  Miw:.  122.  118 
N.  Y.  Supp.  52;  Horn  v.  Horn.  73  Miw:.  14.  130  N.  Y. 
Supp.  591;  Conderman  v.  Conderman,  44  Hun  181; 
Whitney  v.  Whitney.  76  Hun  585.  28  N.  Y.  Supp.  214; 
Lowefithal  v.-Lowenthal,  92  Hun  385,  36  N.  Y.  Supp.  1053. 

Id  Mtlon  for  partfOoB.— Southauk  v.  Central  Trust 


Y.    Supp.    304.  Co.,  62  App.  Div.  260,  70  N.  Y.  Supp.  1122;  Tracy  ▼. 

Motion  for  trial  by  Jury.— Coleman  v.  Dixon,  50     Dolan,  30  Misc.  320,  63  N.  Y.  Supp.  457.  affd.,  51  App» 

N.  Y.  572;  Stemberger  v.  McGovem.  56  N.  Y.  12;  Whee-     Div.  588,  65  N.  Y.  Supp.  207;  Jackson  v.  Roaenbroch« 


lock  v.  Lee,  74  N.  Y.  495;  Learned  v.  Tillotson,  97  N.  Y, 
1;  Mackellar  v.  Rogers,  109  N.  Y.  468;  lynch  v.  Metro- 
politan £l.Ry.  Co.,  129  N.  Y.  274;  Ditmar  v.  Gould.  60 


Supp.  821;  Maas  v.  Swalbach,  96  Misc.  559,  160  N.  Y. 
Supp.  846;  People  v.  Metropotitan  Teleph.  Co.,  31  Hun 
596;  Hawke  v.  Hawke,  82  Hun  439,  31  N.  Y.  Supp.  968; 
Bowen  v.  Sweeney,  89  Hun  359,  35  N.  Y.  Supp.  400, 
affd.,   154  N.  Y.  780. 

Settlement  of  luaes. — Shepard  v.  Manhattan  Ry. 
Co.,  131  N.  Y.  215;  Maag  v.  Maag  Gear  Co.,  198  App. 
I>iv.  759.  194  N.  Y.  Supp.  630;  Deeves  v.  MetropoKtan 
El.  R.  Co.,  6  Misc.  91.  26  N.  Y.  Supp.  23.  affd.,  141  N. 
Y.  587;  Manhattan  Life  Ins.  Co.  v.  Hammerstein  Opera 
Co.,  101  Misc.  608.  167  N.  Y.  Supp.  884;  Roslyn  Heights 
Land  Co.  v.  Burrows.  76  Hun  62.  27  N.  Y.  Supp.  622; 
Dansiger  v.  Metropolitan  El.  R.  Co.,  81  Hun  5,  30  N. 
Y.  Supp.  580. 


69  Misc.  213.  126  N.  Y.  Supp.  712;  LaveUe  v.  Conignio» 
86  Hun  135,  33  N.  Y.  Supp.  376. 

Foredosme  of  mccliaiile's  llen.->Smith  v.  Fleiaok* 
man.  23  App.  Div.  355.  48  N.  Y.  Supp.  234;  Aniot  t. 
Nevins,  44  App.  Div.  61.  60  N.  Y.  Sim.  401;  Hawkins 
V.  Mapes-Reeve  Constr.  Co.,  82  App.  Div.  72.  81  N.  Y. 
Supp.  794,  affd.,  178  N.  Y.  236. 

NviMncev— Dean  v.  Benn,  60  Hun  519,  28  N.  Y. 
Supp.  708,  affd.,  142  N.  Y.  684;  Le  Frois  v.  County  of 
Honore.  88  Hun  109,  34  N.  Y.  Supp.  612. 

Time  of  application  for  ■eitlcment.~H«ri>  ▼. 
Metropolitan  Hospital.  80  App.  Div.  145,  80  N.  Y.  Supp. 
552;  Jackson  v.  Rosenbrock,  69  Misc.  213,  126  N.  Y. 
Supp.  712;  Killeen  v.  Kieman.  73  Misc.  21,  130  N.  Y. 
SuTO).  647. 

Concinstvcnefis  of  rcrdlct^— Lowenthal  v.  Lowen- 
thal.  157  N.  Y.  237;  McCUve  v.  Gibb.  157  N.  Y.  418; 
People  ex  rel.  Coveney  v.  Kearny,  44  App.  Div.  449,  61 
N.  Y.  Supp.  41.  affd.,  161  N.  Y.  648:  Dansiger  v.  Metro- 
politan El.  R.  Co.,  81  Hun  5,  30  N.  Y.  Supp.  58a 


§  430.  Jury  trial  of  specific  questions  of  fact;  when  discretionary. 

In  an  action  where  a  party  is  not  entitled  as  of  right  to  a  trial  by  jury,  the  court,  in 
its  discretion,  upon  the  application  gf  either  party,  or  without  application,  may  direct 
that  one  or  more  questions  of  fact,  arising  upon  the  issues,  or  a  question  of  fact  not  in 
issue  upon  the  pleadings,  be  tried  by  a  jury,  or  may  cause  those  questions  to  be  distinctly 
and  plainly  stated  for  trial  accordingly.  If  the  questions  directed  to  be  tried  by  a  juiy 
do  not  unbrace  all  the  issues  of  fact  in  the  action,  the  remaining  issues  of  fact  must  be 
tried  by  the  court  or  by  a  referee. 


DcrlfAtton. — Fint  sentence  is  code  civ.  pxx>c.,  |  971. 
The  hew  matter  inserted  in  the  first  sentence  covers 
code  dv.  proc.,  |823.  The  last  sentence  is  code  civ. 
proc.,  I  972  without  chan^.  §  971,  as  am.  by  L.  1877, 
ch.  416;  originally  a  substitute  for  part  of  code  of  proc., 
I  254.  I  972,  as  am.  by  L.  1877,  ch.  416;  orifi^lly  a 
substitute  for  part  of  code  of  proc.,  1 254.  {  823,  originally 
revised  from  code  of  proc.,  |72.  • 

Beferenecs* — AppaJs  from  order  granting  or  refusing 
new  trial  where  questions  of  fact  were  submitted,  C.  P. 
A..  I  609.  Issues  of  fact  triable  by  jury,  C.  P.  A..  1 425: 
order  for  trial  by  juiy  of  specific  questions  of  fact  grantea 
as  of  right.  Id.,  f  429;  motion  that  specific  questions  of 
fact  be  tried  by  a  Jurv,  rules  of  civil  practice,  157. 

In  gencnl.— Farm.  A  Mech.  Bank  v.  Joslyn,  37  N. 
Y.  353;  Colie  v.  Tifft,  47  N.  Y.  119;  Cohnan  v.  Dixon, 
50  N.  Y.  57:  Vermilyea  v.  Pakner,  52  N.  Y.  471;  Brink- 
ley  V.  Brinkley.  56  N.  Y.  192;  Southack  v.  Central  Trust 
Co.,  62  App.  Div.  260,  70  N.  Y.  Supp.  1122;  Apel  v. 
O'Connor.  39  Hun  482;  Parks  v.  Andrews,  56  Hun  391, 
10  N.  Y.  Supp.  344;  Whitney  v.  Whitney,  76  Hun  585, 
28  N.  Y.  Supp.  214. 

Application  and  effect. — ^Learned  v.  Tillotson,  97 
N.  Y.  1;  Hammond  v.  Morgan,  101  N.  Y.  179;  Acker  v. 
Leland.  109  N.  Y.  6;  Reed  v.  Provident  Sav.  life  Assur. 
Soc.,  79  App.  Div.  163,  79  N.  Y.  Supp.  665;  Sheldon  v. 
Fidelity  Trust  ft  Guar,  Co..  62  App.  Div.  621.  71  N.  Y. 
Supp.  65;  Werner  v.  Mohawk  Condensed  Milk  Co.,  152 
App.  Div.  330,  136  N.  Y.  Supp.  585;  Matter  ol  SIsson, 
179  App.  Div.  236,  166  N.Y.  Supp.  521;  Deevee  v.  Met- 
ropolitan, etc.,  Co.,  6  Misc.  91,  26  N.  Y.  Supp.  23,  affd., 
141  N.  Y.  587;  Vadney  v.  Thompson,  44  Hun  1;  Le  Frois 
V.  County  of  Monroe,  88  Hun  109.  34  N.  Y.  Supp.  612. 

DIscictlon  of  court. — ^Acker  v.  Leland,  109  N.  Y.  5; 


Browsky  v.  Qallin,  126  App.  Div.  364,  110  N.  Y.  Supp. 
818;  Beet  v.  Nathan,  183  App.  Div.  393,  170  N.  Y.  Supp. 
753. 

Inttsnces  whae  oacitlons  pioyecly  rabmlttod,— 
CoUe  V.  Tifft,  47  N.  Y.  119;  Binisall  v.  Paterson,  51  N, 
Y.  43;  Bennett  v.  Stevenson,  53  N.  Y.  508;  Moore  v. 
Met.  Nat.  Bv  R.,  55  N.  Y.  41;  KeUum  v.  Durfoo.  78  N. 
Y.  484;  Carroll  v.  Deimel,  95  N.  Y.  252;  Learned  v. 
TiUotson,  97  N.  Y.  1;  Randall  v.  Randall.  114  N.  Y.  499; 
McNaughton  v.  Osgood,  114  N.  Y.  574;  Ellensohn  t. 
Keyes,  6  App.  Div.  601,  39  N.  Y.  Supp.  774:  Plant  v. 
Harrison,  52  App.  Div.  434,  65  N.  Y.  Supp.  234;  Mac- 
nolia  Metal  Co.  v.  Drew.  68  App.  Div.  47, 74  N.  Y.  Supp. 
34;  Evans  v.  National  Broadway  Bank,  88  Aim.  Div. 
549,  85  N.  Y.  Supp.  101;  Canton  v.  Forster,  12  Misc. 
343.  33  N.  Y.  Sum).  565.  affd..  146  N.  Y.  406;  Lee  v. 
Lee,  40  Misc.  251,  81  N.  Y.  Supp.  986;  Bowan  v.  BwhU 
35  Hun  434;  Noyee  v.  Morris,  56  Hun  501,  10  N.  Y. 
Supp.  561;  Dean  v.  Benn,  69  Hun  519,  23  N.  Y.  Supp. 
708,  affd.,  142  N.  Y.  684. 

Umltatlonof  time  under  generml  nileorpncileo» 
SI  (mleB  of  ctrll  pnctlce»  157.)* — Conderman  t. 
Conderman,  44  Hun  181. 

Conchuions  of  ftndlBCs  of  Jvry. — Colie  v.  Tifft, 
47  N.  Y.  119;  Bennett  v.  Stevenson,  53  N.  Y.  608;  Carroll 
V.  Ddmel.  95  N.  Y.  252;  Learned  v.  TUlotaon,  97  N.  Y.  1. 

Review  of  ofder  denying  apnlicatlon. — ^Wurater 
V.  Cornfield,  98  App.  Div.  298,  90  N.  Y.  Supp.  699. 

Appeol  mm  J  adsment.— Carroll  v.  Bulfeok,  207 
N.  Y.  567. 

Mortsage  foredoenre. — CanoU  v.  Deimel,  95  N. 
Y.  252. 

MechAnlc's  llen«»SchiUanger  Fire  Proof  Co.  v. 
Ainott,   152  N.  Y.  584. 


§  431.  Trial  of  remaining  issues  after  reference. 

Where  a  reference  is  made,  as  prescribed  in  section  four  hundred  and  sixty-six^  to  re- 
port upon  a  specific  question  of  fact  involved  in  the  issue,  and  the  detennination  of  one 

in 


art.  34  TRIAL  SS  432-434 

or  moie  other  issues  is  necessary  in  order  to  enable  the  court  to  render  judgment,  they 
must  be  tried,  either  before  or  after  the  filing  of  the  report,  as  the  court  directs,  and 
either  by  a  jury  or  by  the  court  without  a  jiuy  as  the  case  requires. 

Dwlffmtloil.^<}ode  civ.  proc,  |  1014,  without  ohaage.     |  1014,  oxigmally  a  lobttitute  of  ooda  of  proo.,  f  272,  in 
Sm  code  civ.  proc.,  {  972  as  to  trial  of  remaining  iMuca     part. 

after  speoifie  questionB  tried  by  jury.  This  eeotion  is  B<fcwtnc<«« — ^Trial  of  remainder  of  issues  by  oouzt 
aomeirnat  similar  in  nature  and  should  be  retained,     or  referee  where  special  questions  have  been  tried  by 

jury,  C.  P.  A.,  |430. 

§  432.  Terms  at  which  issues  Med* 

An  issue  of  fact,  triable  by  a  jury  or  by  the  court,  must  be  tried  at  a  term  held  by 
one  judge  only.    (Am.  by.  L.  1921,  ch.  372,  in  effect  Oct.  1,  1921.) 

DertvaMoB. — Code  dv.  proc.,  I  976,  first  sentence,  as  The  amendment  of  1D21  made  to  conform  to  rules 
am.  by  L.  1805.  ch.  946.  L.  1900,  ch.  569,  L.  1909,  oh.     of  civil  practice.  106-111. 

493.     I  976,  oiicinally  revised  from  code  of  proc.,  §  255.  E<forcnces. — Terms  at  wiiich  issues  of  fact  triable, 

rules  of  civil  practice,  158. 

§  433.  Bringing  issue  to  trial. 

Either  party  who  has  served  a  notice  of  trial  may  bring  the  issue  to  trial,  and,  in  the 
absence  of  the  adverse  party,  unless  the  judge  holding  the  term  for  good  cause  otherwise 
directs,  may  proceed  with  the  cause  and  take  a  dismissal  of  the  complaint,  or  a  verdict, 
decision  or  judgment  as  the  case  requires. 

DolvsClon. — Ckxle  civ.  proc.,  |980,  as  am.   by   L.  Where  notice  of    trial    not    serred.— Walker  v. 

1877.  eh.  416,  without  chance,  except  the  omission  of  the  Chilson,  65  Hun  529,  20  N.  Y.  Supp .  527;  Haberstich  v. 

Isst  sentence  as  unnecessary   under    present   practice.  Fisher,  67  How.  318. 

The  practice  as  to  affidavit  of  merits  has  been  much  MMght  of  defendant  to  notlee  case  for  trIaL — &- 

dianced  in  recent  years,     fi  980  originally  revised  from  mon  v.  Gibraltar  Construction  Co.,  179  ^p.  Div.  273, 

code  of  proc.,   |258.  166  N.  Y.  Supp.  466. 

Befevences.— Notice  of  trial  and  note  of  issue,  rules  Eight  to  eompel  plaintiff  to  proceed. — ^White  ▼. 

of  dvil  practice,  150,  151;  papers  to  be  furnished  on  trial.  White,  84  Misc.  114,  146  N.  Y.  Supp.  368. 
Id..  160. 

§  434.  Variance  between  pleading  and  proof. 

A  variance  between  an  allegation  in  a  pleading  and  the  proof  is  not  material,  unless 
it  has  actually  misled  the  adverse  party,  to  his  prejudice,  in  maintaining  his  action  or 
defence  upon  the  merits.  Where  the  variance  is  not  material,  the  court  may  direct  the 
fact  to  be  found  according  to  the  evidence,  or  may  order  an  immediate  amendment, 
without  costs.  Where,  however,  the  allegation  to  which  the  proof  is  directed,  is  unproved, 
not  in  some  particular  or  particulars  only,  but  in  its  entire  scope  and  meaning,  it  is  not  a 
case  of  variance,  within  this  section,  but  a  failure  of  proof. 

Deflvatioiu— First  sentence  is  code  civ.  proc.  fi  630,  App.  604;  South  v.  lipMnoott,  40  Barb.  308;  Babbet. 

first  sentence.  Second  sentence  of  1 530  is  placed  in  v.  Young,  51  Baib.  466;  Fowler  v.  Martin,  1  T.  A  C.  877. 
rules  of  civil  practice,  166.    Second  sentence  is  code  civ.        Beeovenr  upon  proof  wken  no  ofeleetloii  to  vari* 

noc,  f  540  and  last  sentence  is  code  dv.  proc,  |541.  anee.'-Oiliies  v.  Manhattan  Beach  Imp.  Co.,  147  N. 

If  530,    540,  541,  originaUy  Irevised  from  code  of  proc,  Y.  420:  Cranford  v.  City  of  Brooklyn,  13  App.  Div.  151, 

H 160.  170,  171,  recnpectively.  43  N.  Y.  Supp.  246;  May  v.  Menton.  21  Misc.  321,  47 

Bcferences. — Defects  in  pleadings,  variance,  failure  N.  Y.  Supp.  170;  Reich  v.  Cochran,  74  Hun  551,  26  N. 

of  proof,    rules  of  civil    practice,    166;   defects   cured  Y.  Supp.  443. 

by  verdict  or  judgment,  C.  P.  A.,  {  100;  defects  and        Amendment  to  conform    to  proof* — McLaughlin 

variances  to  be  supplied  or  amended,  Id.,  |  109;  power  v.  Webster,  141  N.  Y.  76;  Guenther  v.  Amsden,  16  App. 

to  conform  proof  to  facts  by  amendment.   Id.,  )  105.  Div.  607,  44  N.  Y.  Supp.  062,  affd.,  162  N.  Y.  601;  Cody 


▼aiflanee*  what  eonstltaies.— Wah«th  v.  Hanover     v.  Dickenson,  150  App.  Div.  234.  144  N.  Y.  Bupp.  IBS; 


Dupp. 
App.  Div.  62,  84  N.  Y. 
VaOey  R.  Co.,  88  Ai 
Wimams  T.  New  Yorl 
Div.  183,  80  N.  Y.  SuppZ  660.  "306,  32  N.  Y.  Supp.  332;  Dougherty  v.  Valloten,  38  N. 


V.  Gunter,  11 N.  Y.  368;  Y.  Super.  Ct.  455;  Finch  v.  Foster  Co.  (1021),  107  App. 

Manning  v.  Tyler,  21  N.  Y.  567;  Sussdorff  v.  Schmidt.  Div.  172.  188  N.  Y.  Supp.  727. 

55  N.  VT  810:  Thomas  V.Nelson,  60  N.  Y.  118;  Williams  Amendment  denied.— Horan  v.   Hastorl,   223   N. 

V.  FreeU  00  N.  Y.  666;  Long  Island  Bank  v.  Boynton,  Y.  400. 

105  N.  Y.  656;  New  York  Pub.  Co.  v.  National  Steam-  Amendment;   power  of    referee^^McLaughlin  v. 

ahh>  Co.,  148  N.  Y.  30;  Keister  v.  Rankin,  20  App.  Div.  Webster.  141   N.  Y.  76. 

530,  51  N.  Y.  Supp.  684;  Newman  v.  Penn.  R.  Co.,  33  Wben  amendment  allowed. — Lounsbury  v.  Puxdy, 

App.  Div.  171,  53  N.  Y.  Supp.  456;  Kleiner  v.  Third  Ave.  18  N.  Y.  515;  Rockwell  v.  Merwin.  45  N.  Y.  166;  Williams 

I^.  Co.,  36  App.  Div.  101,  55  N.  Y.  Supp.  304;  Schnell  v.  New  York  A  Queens  County  Ry.  Co.,  07  App.  Div. 


Div.  323,  61  N.  Y.  Supp.  1052;  Buckbee  v.  Third  Ave.     448;  Woolsey  v.  Trustees  of  Rondout,  2  Keyes  608. 
By.  Co.,  64  App.  Div.  360,  72  N.  Y.  Supp.  217;  Herman        Wken  amendment  not  allowed. — Zimmer  v.  Chew, 


72  JN.  Y.  Bupp.  217;  Herman  wnen  amenameni  nos  auowea. — dimmer  v.  <jnew, 

V.  JosephBohn,'  188  App.  Div.  163,  176  N:  Y.  Supp.  561;  34  App.  Div.  504,  54  N.  Y.  Supp.  685;  Bossert  v.  Poer^ 

Smith  V.  Ingersoll-Sargeant  Rock  Drill  Co.,  7  Misc.  374,  schke,  51  App.  Div.  381,  64  N.  Y.  Supp.  733;  Ullman  v. 

27  N.  Y.  Supp.  007;  An|go  v.  Cataline.  7  Misc.  515,  27  Jacobs,  86  Hun  186,  33  N.  Y.  Supp.  2&. 


N.  Y.  Supp.  005;  Lyons  v.  Miller,  10  Misc.  653,  31  N.  Time  of  amendment.^ — Martm  v.  Home  Bank,  160 

Y.  Siqip.  7W:  Kaufman  v.  Cuiary,  21  Mise.  302,  47  N.  N.  Y.  100;  Browne  v.  Steoher  Lith.  Co.,  24  App.  Div. 

Y.  Supp.  152;  Paiiai  v.  Guardian  Sav.  A  Loan  Co.,  30  480,  48  N.  Y.  Supp.  1038;  Hodges  v.  Friedheim,  25  App. 

Mise.  74>3,  62  N.  Y.  Supp.  1004:  Skinner  v.  Busse,  38  Div.  608.  40  N.  Y.  Supp.  520;  Woolsey  v.  Shaw,  34  App. 

Misc  205,  77  N.  Y.  Sum».  560;  Clayes  v.  Hooker,  4  Hun  Div.  405,  43  N.  Y.  Supp.  436;  MitcheU  v.  Miller,  26 

281;  Brick  v.  Ganner,  36  Hun  52,  56;  Spears  v.  Willis,  Misc.  170,  54  N.  Y.  Supp.  180;  Scheuer  v.  Rosenbaum, 

60  Hun  408,  23  N.  Y.  Supp.  540;  Sands  v.  Church,  70  32  Misc.  750,  67  N.  Y.  Supp.  036. 

Hon  483,  24  N.  Y.  Supp.  251;  Critelli  v.  Rodgers,  87  Hun  Valinre   of   proof,   wnat    eonitltatet.— TruesdeU 

580.  84  N.  Y.  Supp.  470;  Smith  v.  Sloason,  80  Hun  568,  v.  Bourke,  145  N.  Y.  612;  Marden  v.  Dorthy,  12  App. 

35  N.  Y.  Supp.  547;  Phdps  v.  Van  Dueen,  8  Abb.  Ct.  Div.  188,  42  N.  Y.  Supp.  827,  affd.,  160  N.  Y.  30;  Knit 

m 
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T.  Phippe.  23  App.  Ditr.  26,  48  N.  Y.  Supp.  383;  Rlnna     Bros.  ▼.  Hinel.  87  App.  Div.  4^2,  84  N.  Y.  Gkmp-  008; 
▼.  Mafone,  45  App.  Div.  93,  61  N.  Y.  Supp.  844;  Fancar     Lynch  ▼.  Cionk,  91  Mim.  422.  156  N.  Y.  Supp.  271. 
▼.  Caspary.  87  App.  Dir.  417,  84  N.  Y.  9upp.  410;  Butler         CMtt.— MoGraw  r  .  Godfrey,  56N.  Y.  810. 

§  436.  Decision  or  verdict  for  increased  damages. 

Where  double,  treble,  or  other  increased  damages  are  given  by  statute,  the  decision 
of  the  court,  the  report  of  the  referee  or  the  verdict  of  the  jury,  must  specify  the  sum 
awarded  as  single  damages,  and  judgment  shall  be  entered  for  the  increased  damages. 

I>erlvsttoli.— Code  civ.  proe.,  1 1020.  The  new  detainer.  Id.,  |  535;  for  vexatious  litigation,  civil  rigfata 
matter  is  to  cover  code  civ.  proc.,  §  1184,  which  has  been  L,  |  71;  for  talong  iUesal  fees,  publio  offioers  I.,  |67.  In- 
omitted,  croksed  damages  do  not  carry  mereased  costs,  C.  P.  A.. 


B«ference8. — Double    damages    for    oonoealing    or  { 1510. 

withholding  attached  property.  C.  P.  A.,  {  900,  subd.  3.  TraUe  daiintfns«—Layton  v.   MeOonneU,  61  App. 

Treble  damages  for  arrest  in  violation  of  privilege,  civil  Dtv.  447.  70  N.  Y.  Supp.  679;  Barkley  v.  WilHams,  30 

righto  1..    II  25.  26;  for  waste,  real  property  1.,    ||  524.  Misc.  687,  64  N.  Y.  Supp.  318. 
527;  for  cutting  trees.  Id..  |  534;     for  forcible  entry   or 

§  436.  Trial  may  be  continued  beyond  tierm. 

Where  the  trial  or  hearing  of  an  issue  of  fact,  joined  in  an  action  or  special  proceed- 
ing, has  been  commenced  at  a  term  of  a  court  of  record,  it  may  be  continued  to  the  com- 
pletion thereof,  notwithstanding  the  expiration  of  the  time  appointed  for  the  term  to 
continue;  including,  if  the  cause  is  tried  by  a  jury,  all  proceedings  taken  therein  until 
the  actual  discharge  of  the  jury;  or,  if  it  is  tried  by  the  court  without  a  jury,  until  it  is 
finally  sulmiitted  for  a  decision  upon  the  merita. 

DeriTstton. — Code  dv.  proc,  |  45,  without  change  nally  the  substance  of  L.  1875,  ch.  3. 1 1,  extended  to  all 

except  the  omission  of  reference  to  "civil  or  criminal.*'  courts  of  records. 

The  section  as  amended  will  apply  to  civil  actions  and  In  seneral.— Saranao  Land  v.  Timber  Co.  v.  Roberto, 

proceedings.   The  reference  to  cnminal  actions  is  incoi^  227  N.  Y.  188,  revg.  187  App.  Div.  361,  175  N.  Y.  Supp. 

porated  in  code  crim.  proc.  as  |  lOf  thereof.    |  45  origi-  545. 

§  437.  Trial  elsewhere  than  at  court  house* 

1.  The  parties  to  an  action  or  special  proceeding  pending  in  a  court  of  record  with 
the  consent  of  the  judge  who  is  to  try  or  hear  it  without  a  jury,  may  stipulate  in  writ- 
ing that  it  shall  be  tried  or  heard  and  determined  elsewhere  than  at  the  court  house. 
(Subd.  am.  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

2.  A  court  of  record,  in  its  discretion,  where  the  p^arties  to  an  action  file  a  stipulalion 
that  the  same  be  tried  at  a  place  within  the  county  where  said  action  is  triable  other 
than  the  courthouse,  may  adjourn  the  term  to  such  place  for  the  trial  of  said  action. 
Notice  of  such  an  adjournment  must  be  given  as  the  court  directs  by  the  order 


to  rules  or  civil  macttce,    150.   subd.  z  is  code  civ.  proc..  irom  Ju. 
I  41,  as  am.by  L.  1891.  ch.  159,  L.  1909,  ch.  65,  without  174,  |  2. 
ohanee.    Both  ||  37  and  41  are  retained  for  the  reason  The  amendment  of  1921  made  to  correct  error  in  print- 
that  I  37  applies  only  to  an  action  or  special  proceeding  tng  original. 

triable  by  a  Judge  without  a  jury,  while  |  41  applies  to  Keffcrence. — Stipulation,  rules  of  civil  practice,  159. 

any  action.  1 37.  oiiginally  revised   from    L.  1847,  ch.  At  ctaaiiibcn.~Matter  of  Wadley,  29  Hun  12. 

§  438.  Trial  of  action  at  chambers  after  adjournment  of  special  term. 

An  action  triable  by  the  supreme  court,  without  a  jury,  which  was  upon  the  calendar 
of  the  term  before  it  was  adjourned  to  a  future  day,  and  to  the  chambers  of  any  justice 
redding  within  the  judicial  district,  as  provided  in  section  one  hundred  and  forty-dg^t 
of  the  judiciary  law,  may  be  tried  at  a  term  so  adjourned,  and  held  at  chambers,  by 
consent  of  both  parties,  but  not  otherwise. 

Peiltatlon. — Ck>de    civ.  proc.,    |239,  as  am.  by  L.  sentence  from  code  of  proc.,  |  24,  part.    Remainder,  new . 

1909,  ch.  65,  without  change,  exoeipt  that  new   matter  Bcferenee. — Consent  required  to  try  causes  elsswhsre 

has  been  inserted  from  present  iudieiaiy  law,  |  148.     See  than  at  courthouse,  C.  P.  A.,  |  437. 

oode  civ.  proc.,  1 976  and  judicuury  law,  1 148.    Judiciary  Contested  mottong. — ^Matter  of  Wadley,  29  Hun  12. 

law,  I  148  authorises  the  adjournment  of  a  special  term  Mandunos. — ^People  ex  rol.  Fulton  v.  Supenrisois, 

to  a  future  day  and  at  chambers,  but  under  code  dv.  etc.,  50  Hun  105,  3  N.  Y.  Su{9.  751. 

ptoo.,    1239,  the  consent  of  both  parties  to  an  action  Chaiiffe  Of  Tenne. — ^Birmingham  Iron  Foundiy  t. 

must  be  obtained  beforo   the   action  can  be  tried  at  such  Hatfield,  43  N.  Y.  224;  Gould  v.  Bennett,  59  N.  Y.  124. 
ipeoial    term.    |239  originally  revised  as  foUows:    first 

T 
§  439.  Requests  to  find. 

Before  a  cause  is  finally  submitted  to  the  court,  or  within  such  time  afterwards,  and 
before  the  decision  is  rendered,  as  the  court  allows,  the  attorney  for  either  party  may 
submit,  in  writing,  a  statement  of  the  facts  which  he  deems  established  by  the  evidence, 
and  of  the  rulings  upon  questions  of  law  which  he  desires  the  court  to  make.  The  state- 
ment must  be  in  the  form  of  distinct  propositions  of  law  or  of  fact,  or  both,  separately 
stated;  each  of  which  must  be  numbered  and  so  prepared  with  respect  to  its  length  and 
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the  subject  and  phraseology  thereof  that  the  court  may  conveniently  pass  upon  it.  At 
or  before  the  time  when  the  decision  is  rendered,  the  court  must  note  in  the  margin 
of  the  statement  the  manner  in  which  each  proposition  has  been  disposed  of,  and  must 
either  file  or  return  to  the  attorney  the  statment  thus  noted;  but  an  omission  so  to  do 
does  not  affect  the  validity  of  the  decision.  An  exception  may  be  taken  to  a  refusal 
of  the  court  to  find  any  request  thus  submitted. 

DcrtfsttMi. — Code  civ.  proc.  I  1088,  as  added  by  L. 
190i.  eh.  491,  without  ehance,  except  that  referencee 
toraferee  end  his  report  have  been  removed  and  cov- 
ered under  "Referee,  {  471,  post.  The  section  applies 
only  to  txials  without  a  jury.  See  heading  of  chap.  10, 
tit.  2,  'Trials  without  a ju^.*'    (See  8tpkes_  v.  Stokes, 


Bremer  v.  Manhattan  Ry.  Co.,  191  N.  Y.  333,  modfg. 

118App.Div.906,99N.Y.Supp. 

148  App.  Div.  763,  128  N.  Y.  8upp.  487. 


Supp.  1135; Stickles  v.  Miller, 


AnMndmcnt  or  ■adtags*-— Hewits  v.   Darmstadt, 
140  App.  Div.  252,  125  N.  Y.  Supp.  100;  Surpless  v. 


128  App.  Div.  838;  191 
Div.  869.) 


upp.  809. 
deeiiloii.— Hydraulio 


Surpless,  67  Misc.  586,  124  N.  Y 

AddltloBal    flndlngs    aftw 
Power  Co.  v.  Pettebone-Cataraet  Paper  Co.,  194  App. 
Div.  819.  180  N.  Y.  Supp.   1. 

Mandamiu  to  compel  eompUaiice  wtth  sectloii.— 
Norwegian  Lutheran  Trinity  Church  v.  Krelsovitch, 
147  App.  Div.  108.  131  N.  Y.  Supp.  845. 

by  eonrt  or  oppeols. — ^Lengendre  v.  Scottish 


333;  183  N.  Y.  392;  134 
App.  Kv.  869.) 

Tliiio  of  sataalssloii  of  loqnetts  to  iBd. — ^Dann 
V.  Pahxier.  151  App.  Div.  151,  135  N.  Y.  Supp.  411;  Kin- 
siHa  V.  Shubert.  160  App.  Div.  8,  145  N.  Y.  Supp.  30; 
Famous  Mfg.  Co.  v.  Gibson.  98  Misc.  4,  161  N.  Y.  Supp. 

liyhno  to  BOto  dlspotitton  ornqiKSts  to  iBd^—     Unon  ft  NatT  Ins.  Co.,  183 "^.Y.  892. 

§  440.  Form  of  decision. 

The  decision  of  the  court  upon  the  trial  of  the  whole  issues  of  fact  must  state  sepa- 
rately the  facts  found  and  conclusions  of  law,  anid  direct  the  judgment  to  be  entered 
thereon,  which  decision  when  filed  shall  form  part  of  the  judgment-roll.  In  an  action 
where  the  costs  are  in  the  discretion  of  the  court  the  decision  must  award  or  deny  costs, 
and  if  it  awards  costs  it  must  designate  the  party  to  whom  the  costs  to  be  taxed  are 
awarded. 

Dcflvottoii.— Code  civ.  proc..  {1022,  as  am.  by  L.  Schults,  69  Hun  183,  23  N.  Y.  Supp.  611;  Lowenthal  v. 
1877.  ch.  416.  L.  1894,  ch.  688,  L.  1895.  ch.  946.  L.  1903.  Lowentbal,  92  Hun  385.  36  N.  Y.  Supp.  1053,  affd.,  157 
eh.  85,  without  change  except  omission  of  references  to     K.  Y.  236;  People  ex  rel.  Tiffany  v.  City  of  Buffalo,  57 


referee's  report  which  are  covered  under  "Referee,** 
I  470,  post,  i  1022,  5i«t  clause  of  last  sentence,  originaliy 
reviMd  from  code  of  proc.,  {§  267,  272.  parts. 

CoBStnutton^— Fuller  v.  Bradley  Contiacting  Co., 
183  App.  Div.  6,  170  N.  Y.  Supp.  320. 

In  coboibI. — "Dr.  David  Kemciedy  Corp.  v.  Kennedy. 
165  N.  Y.  353;  Matter  of  Killan,  172  N.  Y.  547;  Ide  v. 
Brown,  178  N.  Y.  26;  Lennon  v.  Ingeisoll,  46  App.  Div. 
624,  61  N.  Y.  Supp.  668;  Matter  of  Daymon,  47  App. 
Div.  315,  61  N.  Y.  Supp.  997;  Payn  v.  Stokes,  62  App. 
Div.  624,  71  N.  Y.  Supp.  133;  Matter  of  Sherwood,  75 


N.  Y.  Supp.  263;  Troughton  v.  Digmore  Holding  Co.. 
105  Misc.  638,  178  N.  Y.  Supp.  659. 

DmIsIob  dcftettfe.— Maicas  v.  Leony,  113  N.  Y. 
619;  McNaughton  v.  Osgood,  114  N.  Y.  574;  Smith  v. 
Geiger,  202  N.  Y.  306:  Reynolds  v.  Aetna  life  Ins.  Co., 
6  App.  Div.  254.  39  N.  Y.  Supp.  885;  HaU  v.  Bestol.  13 
App.  Div.  116.  43  N.  Y.  Supp.  304;  McManus  v.  Pahner, 
13  App.  Div.  443,  43  N.  ¥.  Supp.  601;  People  ex  lel. 
Palen  v.  aty  of  Buffalo,  39  App.  Div.  245.  57  N.  Y. 
Supp.  261;  People  ex  rel.  Tiffany  v.  City  of  Buffalo.f39 
App.  Div.  651.  57  N.  Y.  Supp.  263,  affd..  159  N.  Y.  571; 


inv.  Dz«,  71  IN.  X.  supp.  13d;  Matter  of  snerwood,  70  App.  uiv.  t»i.  07  is.  x.  supp.  »»,  and.,  100  N.  x.  571; 

App.  Div.  342,  345,  78  N.  Y.  8iii».   186;  Matter  of  Newman  v.  Mayer.  52  App.  Div.  209.  65  N.  Y.  Supp 

Scbroeder.  1 13  App.  Div.  221. 99  N.  ^ .  Supp.  174;  Matter  294 ;  Storm  v.  MoGrover.  70  App.  Div.  33,  74  N.  Y.  Supp.' 

of  Jones  A  Co.  v.  GUbert,  117  App.  Div.  775,  102  N.  Y.  1032;  Qein  v.  little,  86  App.  Div.  503,  83  N.  Y.  Supp. 

Supp.  983;  Teale  v.  Tilyou.  127  App.  Div.  287.  Ill  N.  685;  Kent  v.  Common  Council,  90  App.  Div.  553.  86  N. 

Y.  Sapp^l65;  Brooklyn  Hcaghts  R.  R.  Co.  v.  Brooklyn  Y.  Supp.  411;  Electric  Boat  Co.  v.  Howly,  96  App.  Div. 

^"                -----           .      .       .^    ._  _.  _  ^jQ^  ^  jj   y    Supp.  210;  Lederer  v.  Lederer.  106  App. 

Div.  228.  95  N.  Y.  Supp.  623;  Wander  v.  Wander.  Ill 


City  R.  R.  Co.,  151  App.  Div.  465,  135  N.  Y.  Supp.  990; 
Raabe  v.  Squier.  5  Misc.  220.  25  N.  Y.  Supp.  463.  revd. 


on  other  grounds,  148  N.  Y.  81;  Shenk 


.  oimp 
V.  Olh 


708.  158  N.  Y.  Supp.  437;  Fairman  v.  Brush,  60  Hun 
442,  15  N.  Y.  Supp.  44:  SchwarU  v.  Massachusetto 
Bonding  A  Ins.  Co.,  162  N.  Y.  Supp.  1004. 

Court  Bf  dBlma.— Yaw  v.  State,  127  N.  Y.  190;  Os- 
trander  v.  State  of  New  York,  192  N.  Y.  415,  affg.  126 
App.  Div.  938.  110  N.  Y.  Supp.  1130. 

Imoffee.— Lowentbal  v.  Lowenthal.  157  N.  Y.  236. 

Uader  antMidBieBt  of  ISM, — ^People  v.  Adirondack 
I^.  Co.,  160  N.  Y.  225;  Gannon  v.  McGuire.  160  N.  Y. 
476;  Jefferson  Co.  Nat.  Bank  v.  Dewey,  181  N.  Y.  98. 
levff.  90  App.  Div.  443,  86  N.  Y.  Supp.  350;  O'Brien  v. 
Buffalo  Traetion  Co.,  31  App.  Div.  632,  52  N._Y.  JIupp. 


iva,  94  Misc.     App.  Div.  189.  97 


.  esupp 

N.  Y. 


Supp.  586;  Brewster  v.  Brew^ 


t«T.  145  App.  Div.  812.  130  N.  Y.  Supp.  654;  Anderson 
V.  Knoblocb,  150  App.  Div.  834.  135  N.  Y.  Supp.  251; 
Rowlands  v.  Young  Men's  Christian  Assn.,  32  Misc. 
421,  66  N.  Y.  Supp.  577,  affd.,  54  App.  Div.  618.  66  N. 
Y.  Supp.  1143;  Benjamin  v.  Allen,  85  Hun  116;  Nobis 
V.  PoUock.  63  Hun  441,  6  N.  Y.  Supp.  273;  Matter  of 
Baldwin.  87  Hun  372. 34  N.Y.  Supp.  435^  Baker  v.  Moore, 
88  Hun  458,  34  N.  Y.  Supp.  874;  Talmadge  v.  Lounsbury, 
13  N.  Y.  Supp.  602;  Wasner  v.  Maloney,  189  App.  Div. 
910,  178  N.  Y.  Supp.  925. 


Vhiea  llndlBgs  not  rcqiiired.— Wood  v.  Lary.  124 
N.  Y.  83;  Gilman  v.  Prentice,  132  N.  Y.  488;  Ware  v. 
322.  affd.,  165  N.  Y.  637;  'Schwartschild  A  S.  Co.~  v.     Dos  Passes,  162  N.  Y.  281;  Tyler  v.  Jahn.  109  Misc.  425. 
Mathews,  39  App.  Div.  477.  57  N.  Y.  Supp.  338;  Mult     178  N.  Y.  Supp.  689. 

V.  Price,  91  App.  Div.  116.  86  N.  Y.  Supp.  480;  Lasarui        Effect  of  rBllare  to  flnd.-^Amherst  College  v.  Ritch, 
V.  Metxopofitan  El.  R.  Co..  83  Hun  553.  82  N.  Y.  Supps     151 N.  Y.  282;  People  ex  rel.  Manhattan  R.  Co.  v.  Barker. 

48.  affd.,  145  N.  Y.  381;  Walrath  V.  Abbott,  86  Hun  181.     ^  "   ""   "'    '•-       "-        

32  N.  Y.  Supp.  506. 

SBflleleBcy  of  flBdlagi. — ^Berger  v.  Varrehnann, 
127  N.  Y.  281;  Johnstown  v.  Dahlgren.  166  N.  Y.  354; 
Dunlap  A  Co.  v.  Young,  174  N.  Y.  327;  Syracuse  Salt 


152  N.  Y.  417;  Fairchikl  v.  Edson.  154  N.  Y.  199;  Bom- 

eisler  v.  Foster,  154  N.  Y.  229;  New  York  Cent,  ft  H.  R. 

R.  Co.  V.  Brennan.  12  App.  Div.  103,  42  N.  Y.  Supp. 

529;  Guilfoyle  v.  Nationallife  Assn.,  36  App.  Div.  343, 
i/uniap  «  «Jo.  V.  xoung,  174  N.  x.  SZ7;  isyracuse  e$ait  55  N.  Y.  Supp.  236;  Osborne  v.  Heyward,  40  App.  Div. 
Co.  V.  R.,  W.  ft  O.  R.  Co.,  11  App.  Div.  557,  42  N.  Y.  78, 57  N.  Y.  Supp.  542;  Kloster  v.  Pain,  41  App.Div.  443, 
So^.  590;  Shaffer  v.  Martin,  20  Apj^  Div.  304,  46  N.     58  N.  Y.  Supp.  885;  GrosB  v.  Sormain,  50  App.  Div.  531, 


9V  App.  i^iv.  add.  00  IN.  X.  0upp.  UD4;  Hcnwartscmia  a  App.  iJiv.  isz,  00  in.  x.  supp.  390;  reople  ex  rel.  Havron 

Sulsb^ger  Co.  v.  Mathews,  39  App.  Div.  477,  57  N.  Y.  v.  Dalton,  77  App.  Div.  499.  78  N.  Y.  Supp.  1051;  Ste- 

Supp.  338;  Levine  v.  Gokismith,  71  App.  Div.  204,  75  phenson  v.  Southland.  150  App.  Div.  275,  134  N.  Y. 

N.  Y.  Supp.  706;  Hudson  ft  Manhattan  R.  R.  Co.  v.  Supp.  774;  Hager  v.  Arland.  81  Misc.  421,  143  N.  Y. 

Jackson,  115'App.  Div.  168.  100  N.  Y.  Supp.  737;  Corbet  Supp.  388;    New  Britain  Nat.  Bank  v.  Cleveland  Co., 

V.  Fleming,  134  App.  Div.  544.  119  N.  Y.  Supp.  543;  91  Hun  447.  36  N.  Y.  Supp.  387,  affd.,  158  N.  Y.  722; 

Edinrcr  v.  McAvoy,  134  App.  Div.  869,  119  N.  Y.  Supp.  Harding  v.  EUiott,  91  Hun  502,  36  N.  Y.  Supp.  648; 

327;  McNttlty  Brothers  v.  dffennan,  152  App.  Div.  181,  Hinds  v.  Kellogg,  13  N.  Y.  Supp.  922;  Albany  Co.  Sav. 

187  N.  Y.  Supp.  27;  Watte  v.  Doull  Miller  Co.,  164  App.  Bank  v.  McCarthy,  24  N.  Y.  Supp.  991;  Mattiaedo  v. 

Div.  250,  149  N.  Y.  Simp.  744;  Wandelt  v.  Cohen,  15  Illinois  Surety  Co..  139  N.  Y.  Supp.  980:  Colon  ft  Co.  v. 

Misc.  90. 36  N.  Y.  Supp.  811:  Brady  v.  Edwards.  35  Misc.  Smith.  226  N.  Y.  101;  Dickey  v.  Hancock.  186  App.  Div. 

435,  71  N.  Y.  Supp.  972;  Sisson  v.  Cummings.  35  Hun  886,  172  N.  Y.  Supp.  887. 

42,  revd.  on  other  grounds,  106  N.  Y.  66;  Bobbins  v.        EcvIsIob  of  doelslon. — Dann  v.  Palmer,  151  Add 

Mount.  55  Hun  80,  8  N.  Y.  Supp.  388;  Hagenbuckle  v.  Div.  l.'il,  135  N.  Y.  Supp.  411. 

ITS 


|§  441,  443 


CIVIL  PRACTICE  ACT 


art.  34 


JndfOieBt.— Bllllor  r.  Neir  Yoik  ft  North  Shore  Ry. 
Co.riSs  N.  Y.  123;  Porter  v.  Intenuktional  Bridfe  Ck).. 
200N.Y.2Mtmodfg.lSlApp.DiT.021.  115  N.Y.  Supp. 
1141;  Finn  ▼.  Lally,  1  App.  Dir.  411,  37  N.  Y.  Supp. 
437;  HaU  v.  Boston.  13  App.  Div.  116,  43  N.  Y.  Supp 
804;  Foley  v.  Foley.  15  App.  Div.  276.  44  N.  Y.  Supp. 
588;  BoilMd  v.  Welch,  38  App.  Div.  284,  57  N.  Y.  Supp. 
80,  affd..  162  N.  Y.  104;  Addison  v.  Enoch.  48  App.  Div. 
111.  62  N.  Y.  Supp.  613.  affd.,  168  N.  Y.  658;  Shrady  v. 
Vanr*    —  •        '^'     —   --^^  -  « «.    .  . 

Boat 
210;       . 

Oosts.-~NasBau  Bank  v.  National  Bank,  82  App.  Div. 
268.  52  N.  Y.  Supp.  1118.  affd.,  150  N.  Y.  456;  Barnes 


V.  Midland  Railroad  Terminal  Co..  161  App.  Div.  621, 
146  N.  Y.  Supp.  1033:  Friedman  v.  Blauner,  227  N.  Y. 
327;  City  of  New  York  v.  Empire  City  Subway  Co..  191 
App.  Div.  603,  181  N.  Y.  Supp.  800;  MadDonald  v. 
Slawaon.  106  Misc.  127,  177  N.  Y.  Supp.  465. 

BcwIew.—CoiM.  £1.  Storsge  Co.  v.  Atlantic  Trust 
Co..  161  N.  Y.  605;  Benetfict  v.  Amouz.  154  N.  Y.  715, 
724;  Matter  of  Chapman.  162  N.Y.  456;  Matter  of  Health 
Dept.  v.  Weekes,  22  App.  Div.  110.  47  N.  Y.  Supp.  0L3; 
Snuth  V.  Smith.  121  App.  Div.  480.  106  N.  Y.  Supp.  137; 
Miner  v.  Edison  EUeotnc  lUuminating  Co.,  22  Mise.  543, 
50  N.  Y.  Supp.  218,  affd..  26  Misc.  712.  56  N.  Y.  Supp 
801;  Wright  v.  Chapin.  74  Hun  521,  26  N.  Y.  Supp. 
825. 


§  441.  Decision  where  nonsuit  granted. 

The  decision  of  the  court  upon  the  trial  of  the  issues  of  fact  or  upon  a  motion  for 
judgment,  where  a  nonsuit  is  granted,  must  direct  the  final  or  interlocutory  judgment 
to  be  entered  thereuponi  and  in  any  such  case  it  shall  not  be  necessary  for  the  court  to  make 
any  finding  of  fact.  Where  it  directs  an  interlocutory  judgment  with,  or  the  order  grants, 
leave  to  the  party  in  fault  to  plead  anew  or  amend,  or  permitting  the  actbn  to  be  di- 
vided into  two  or  more  actions,  and  no  other  issue  remains  to  be  disposed  of,  it  may  also 
direct  the  final  judgment  to  be  entered  if  the  party  in  fault  fails  to  comply  with  any 
of  the  directions  given  or  teims  imposed.  (Am.  by  L.  1921,  ch.  372,  in  effect  Oct.  1,  ld21.) 

DeriY»tloii»~Oode  civ.  proc.,  fi  1021,  aa  am.  by  L.  Gariand  v.  t^an  RanaeUaer,  71  Hun  1,  24  M.  Y.  supp. 
1879,  ch.  542.  L.  1895.  ch.  946,  without  chance,  except      783.  affd.,  140  N.  Y.  638;  Wright  v.  Chaptn.  74  Hun  521 » 


that  the  matter  relatinc  to  referees  haa  been  transferred 
to  "Referee."  |  470,  post,  and  the  reference  to  a  decision 
upon  "the  trial  of  a  demurrer "  has  been  removed  be- 
cause demurrer  in  terms  is  abolished.  (  1021.  originally 
a  substitute  for  code  of  proc.,  |  267,   m  part. 

The  amendment  of  1021  made  to  conform  to  rules 
of  civil  practice.  106-111. 

Fomi  off  deeiskm. — Morse  v.  Press  Pub.  Co..  49 

p.  Div.  375.  63  N.  Y.  Supp.  423;  Funson  v.  Philo.  27 

isc  262.  58  N.  Y.  Supp.  419. 

Dwiflon  upon  daniimr.— Oabay  v.  Doane.  66 
ApBr  Div.  507,  78  N.  Y.  Supp.  381;  Nealon  v.  Frisbie. 
9 Misc. 660. 30 N.Y. Supp. 551:  Swan v.Mut.  Res.  Fund 
life  Assn.,  22  Misc.  256.  50  N.  Y.  Supp.  46;  MoCrea  v. 
Robinson.  51  Misc.  330.  100  N.  Y.  Supp.  328;  German 
Savings  Bank  v.  Dunn.  75  Misc.  251.  135  N.  Y.  Supp. 
56;  Kramer  v.  Earth,  79  Misc.  80.  189  N.  Y.  Supp.  341; 
United  States  Life  Ins.  Co.  v.  Jordan.  46  Hun  201:  Village 
of  Pahnyra  v.  Wynkoop.  53  Hun  82,  6  N.  Y.  Supp.  62; 
Querean  v.  Brown,  63  Hun  175,  17  N.  Y.  Supp.  644; 


^ 


26   N.   H.   Supp.   826. 
Wbcre  Issaes  nndetonnliied.— Seeley  v.  CiW  of 

Amsterdam,  54  App.  Div.  9,  66  N.  Y.  Supp.  221;  Winne 
V.  Fanning.  19  Misc.  410.  44  N.  Y.  Supp.  262;  Lii«eois 
V.  MoCraokan,  22  Hun  60:  appeal  dismissed,  83  K.  Y. 
624;  Robinson  v.  HaU,  35  Hun  214;  Fales  v.  tawaon,  51 
Hun  487.  4  N.  Y.  Supp.  284;  Crasto  v.  White.  52  Hun 
473,  5  N.  Y.  Supp.  718. 

flDdlngs  of  ne^  wben  nnaernwiiy,— New  York 
Institution  for  the  Instruction  of  the  Deaf  and  Dumb 
V.  City  of  New  Yoric,  181  App.  Div.  184, 168  N.  Y.  Supp. 
755;  Barkenthien  v.  People.  77  Misc.  305.  136  N.  Y . 
Supp.  652. 

Jodcment  upon  nonsiilt. — Ross  v.  Caywood,  162 
N.  Y.  269;  Ware  v.  Dos  Passos,  162  N.  Y.  281;  Klimr  v 
Coming  News  Co.,  208  N.  Y.  334;  People  v.  Journal  Co.. 
213  N.  Y.  1;  McNulty  Brothers  v.  Offerman.  141  App. 
Div.  730.  126  N.  Y.  Suw).  755. 

Flnml  Jadsmcnt.— HuU  v.  HuU.  225  N.  Y.  342. 


§  442.  Time  within  which  decision  must  be  filed. 

Upon  a  trial  by  the  court  of  an  issue  of  fact,  its  decision  in  writing  must  be  filed  in 
the  clerk's  office  within  sixty  days  after  the  final  adjournment  of  the  term  where  the 
issue  was  tried.  If  it  is  not  so  filed,  either  party  may  move  at  a  special  term  for  a  new 
trial  upon  that  ground.  If  the  decision  has  not  been  filed  when  the  motion- is  heard, 
the  court  must  make  an  order  for  a  new  trial,  either  absolutely,  or  unless  it  is  filed  with- 
in a  thne  specified  in  the  order.    (Am.  by  L.  1921,  ch.  372,  in  effect  Oct.  1,  1921.) 


DtflY»tloii» — Code  oiv.  proc.,  fi  1010;  the  laet  sen- 
tence has  been  omitted  and  covered  under  "Coets," 
1 1485.  poet.  11010,  originally  revised  from  code  of  proc.. 
i  268.  in  part. 

The  amendments  of  1921  made  to  conform  to  rules 
of  civil  practice,  106-111;  and  to  rule  as  to  referee's  de- 
cisions as  prescribed  by  C.  P.  A..  {  470.  post. 

implication  and  elVeet. — Lemien  v.  Lemien.  16 
App.  Div.  264. 44  N.  Y.  Supp.  674;  Hodecker  v.  Hodeoker. 


Y.  Snpp.  663;  Fleet  v.  Kalbfleisch.  43  Hun  443. 
Before  eoort  of  clalnis. — ^Yaw  v.  State  of  New  York. 

127  N.  Y.   190.  «  ^  . 

Deelslon;  what  conttltatef.— Eaton  v.  Wells.  82 
N.  Y.  576.  affg.  22  Hun  123:  Farmers'  Loan  ft  Trust  Co. 
V.  N.  Y.  ft  Northern  Ry.  Co..  150  N.  Y.  410;  Morse  v. 
Press  Publishing  Co..  49  App.  Div.  375,  63  N.  Y.  Supp. 
423;  Garxett  v.  Wood,  57  App.  Div.  242,  68  N.  Y.  Supp. 


157;  Dobbs  v.  Brinkerfaoff.  98  App.  Div.  258.  90  N.  Y. 
SuxK>.  480;  Simon  v.  Burgess.  146  App.  Div.  37,  42,  130. 
N.  Y.  Supp.  642;  Vincent  v.  Stames.  47  Misc.  95.  93  N. 
Y.  Supp.  482;  Kramer  v.  Barth,  79  Misc.  80.  139  N.  Y. 
Supp.  341;  Sisson  v.  Cummings,  35  Hun  22,  revd.  on 
other  groimds,  106  N.  Y.  56;  Benjamin  v.  Allen.  35  Hun 
115;  Village  of  Palmyra  v.  Wynkoop.  53  Hun  82,  6  N. 
Y.  Supp.  62;  Garland  v.  Van  Rensselaer,  71  Hun  1.  24 
N.  Y.  Supp.  783.  affd.,  140  N.  Y.  638;  Simis  v.  McElroy. 
14  N.  Y.  Supp.  241. 

Findings  of  fact. — Christopher  ft  Tenth  Street  R. 
Co.  V.  Twenty-third  Street  Ry.  Co.,  149  N.  Y.  51;  Neil 
V.  Fords,  Howard  ft  Huribut,  72  Hun  12.  25  N.  Y.  Supp. 
406;  Wormser  v.  Brown.  72  Hun  93.  25  N.  Y.  Supp.  5J8. 
affd.,  149  N.  Y.  163;  Evans  v.  Howell.  75  Hun  199.  27 
N.  Y.  Supp.  46. 

Beflskm  of  deelslon. — ^Dann  v.  Palmer.  151  App. 
Div.  151.  135  N.  Y.  Supp.  411. 

New  trial,  laehee.— Sobel  v.  Counes,  09  Misc.  422. 
125  N.  Y.  Supp.  893. 


§  443.  Order  of  disposition  of  issues  at  the  trial. 

1.  Where  a  motion  for  judgment  is  made  and  an  issue  of  fact  arises  in  the  same  ac- 
tion, the  motion  must  be  first  disposed  of,  except  the  court  otherwise  directs. 

2.  A  separate  trial,  between  the  plaintbOf  and  one  or  more  defendants,  of  some  or  all 
of  the  issues  of  fact  or  a  change  in  the  order  of  disposition  of  the  issues  may  be  directed 

Jby  the  court,  in  its  discretion. 
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3.  The  court,  in  its  discretion,  may  order  one  or  more  issues  to  be  separately  tried 
prior  to  any  trial  of  the  other  issues  in  the  case.  (Am.  by  L.  1921,  ch.  372,  in  eflFect 
Oct.  1,  1921.) 

DcrtTBtton.— Subd.  1  is  code  civ.  proo.,  I  966.  m  am.  stein  v.  N.  Y.  Elevated  R.  Co..  8  Miso.  457.  28  N.  Y. 

by  L.  1877.  eh.  416.    Sabd.  2  is  ooae  dv.  proc..  |  967,  Supp.  683. 

as  am.  by  L.  1877.  ch.  416«  with  the  omission  of  the  last  Equitable    issues;     aepmnto    trial. — Wassennann    v. 

iteaee  whieh  seems  unneoessai^  detail.     This  sentence  Pfiser,  151  App.  Div.  724,  136  N.  Y.  Supp.  203. 

not  in  tike  ]^ld  code  (see  f  258).  but  was  first  in-  Sabd.    S.      Constitutionality. — Smith    v.     Western 

serted  in  the  code  of  1876.    Subd.  3  is  code  civ.  proo.,  Pacific  By.  Co..  203  N.  Y.  499,  affg.  144  App.  Div.  180. 

I  973,  without  change.    This  section  was  added  by  L.  128  N.  Y.  Supp.  966. 

1907.  eh.  526.  and  is  a  broad  statement  of  the  court's  Pun>ose. — Schleestein    v.    Cohn,    188    App.  Div.  48, 

discretion.     1966,  originallpr  a  substitute  for  code  of  proc..  175  N.  Y.  Supp.  890. 

I  251.    i  967,  partly  new  m  code  civ.  proc..  and  partly  Application.--Smith  v.  Western  Pacific  Ry.  Co.,  144 

fwised  from  code  of  pxoc..    ||  251.  258.  App.  Div.  180.  128  N.  Y.  Supo.  966;  Pemberton  v.  Mc- 

The  amendment  of  1921  made  to  confonn  to  rules  Adoo,  149  App.  Div.  20,  133  N.  Y.  Supp.  627;  Warner 

of  civil  jwactice,  106-111.  v.  Star  Co..  162  App.  Div.  458,  147  N.  Y.  Supp.  803; 

.  1.  In  general. — ^Municipal  Gas  Co.  v.  Public  Reichv.  Cochran,  171  Aj>p.  Div.  113,  157  N.  Y.  Supp. 

"  Trust  Oo.  V.  Columbia  Trust  Co..  183 


Senrioe    Commission,  184  App.  Div.  757.  130;  Commercial  Trust 

Complaint  for  concession  demanding  equitable  relief. —  App.  Div.  106,  170  N.  Y.  Supp.  552;  Ronertsen  v.  Erie 

Btsdy  ▼.  Cochran,  23  Hun  274;  Robinson  v.  HaiU  85  R.  R.  Co..  66  Misc.  229,  1122  N.  Y.  Supp.  996;  O'Donnell 

Hun  214;  Marsters  v.  Barnard,  6  How.  118.  v.  Thompson-Starrett  Co.,  92  Misc.  710,  156  N.  Y.  Supp. 


^•S.  Separate   trial   of   issues,   when   granted. —  342. 

Franklin  v.  Leiter.  149  App.  Div.  678,  134  N.  Y.  Supp.  Discretion  of  court. — McGurty  v.  Delaware,  Laolca- 

399;  Butteriy  v.  Deering.  158  App.  Div.  181,  142  N.  Y.  wanna  ft  Western  R.  R.  Co..  172  App.  Div.  46.  158  N. 

Supp.  1050,  afld..  210  N.  Y.  551;  Simon  v.  GibralUr  Y.  Supp.  285;  Terryberry  v.  Lehigh  Valley  R.  Co..  152 

Construction  Co..  179  App.  Div.  273.  166  N.  Y.  Supp.  N.  Y.  Supp.  450;  Maag  v.  Maag  Gear  Co.,  193  App.  Div. 

466;  Ruasel  v.  New  Jersey  Steamboat  Co.,  10  Miso.  593.  759,  184  N.  V.  Supp.  630. 

33  N.  Y.  Supp.  824:  I>elano  v.  Rice,  .26  Misc.  502,  57  N.  Surrogate's  court.— Matter  of   Fox.    166   App.   Div. 

Y.  Supp.  678.  718.  152  N.  Y.  Supp.  431. 

Sevenuice. — Henniquin  v.  Butterfield,  76  N.  Y.  598;  Negligence  action. — ^MoGurty  v.  Delaware,  Lackawanna 

Murtha  v.  Curiey,  90  N.  Y.  372;  Hunter  v.  Manhattan  ft  Western  R.  R.  Co.,  172  App.  Div.  46,  158  N.  Y.  Supp. 

Ry.  Co..  141  N.  Y.  281;  Reed  v.  Provident  Sav.  Life  285;  Schoenbaum  v.  Reimer.  184  App.  Div.  044;  Carmo- 

Assur.  See.,  79  App.  Div.  163,  79  N.  Y.  Supp.  665;  KUp-  sin  v.  New  York  Consolidated  R.  R.  Co.  (1921),  198 

App.  Div.  810.  190  N.  Y.  Supp.  864. 

§  444.  Exception  to  ruling  on  question  of  law* 

1.  An  exception  may  be  taken  to  the  ruling  of  the  court  or  of  a  referee,  upon  a  ques- 
tion of  law,  arising  upon  the  trial  of  an  issue  of  fact. 

2.  An  exception,  other  than  an  exception  to  a  determination  of  a  challenge  to  a  juror 
or  to  a  panel  or  array  of  jurors,  cannot  be  taken  to  a  ruling  upon  a  question  of  fact. 

3.  For  the  purposes  of  this  article,  a  trial  by  a  jury  is  regarded  as  continuing  until 
the  jury  is  discharged. 

4.  Upon  the  trial  of  an  issue  of  fact  by  a  referee  or  by  a  court  without  a  jury,  a  find- 
ing of  fact  without  any  evidence  tending  to  sustain  it,  is  a  ruling  upon  a  question  of  law 
within  the  meaning  of  this  section.    (Am.  by  L.  1921,  ch.  372,  in  ieffect  Oct.  1,  1921.) 


I.— Subds.  1,  2,  3  ars  code  oiv.  proc..  {  092.  Otv  of  New  York.  118  N.  Y.  338;  Hooper  v.  Batllie.  118 

The  new  matter  covers  the  reference  to  cooe  civ.  proc..  N.  Y.  413;  Thompson  v.  Hasard,  120  N.  Y.  684;  Healey 

1 1180.    Subd.  4  is  first  sentence  of  code  civ.  proc.,  {  993,  v.  Clark.  120  N.  Y.  642;  Trairs  v.  T^airs.  122  N.  Y.  449; 

as  added  by  L.  1903,  ch.  85.    The  last  sentence  of  |  993  Coffin  v.  Hollister.  124  N.  Y.  644:  Goodaell  v.  Western 

is  ooversd  under  ^'Appeals.**  |  608,  post.     |  992.  new  in  Union  Tel.  Co..  130  N.  Y.  430;  Hill  v.  White,  46  App. 

code  elv.  proc.    But  see  code  of  proc.,  fi  268.  Div.  360.  61  N.  Y.  Supp.  515,  affd.,  170  N.  Y.  566;  Hen- 

Id  KOMrftl. — ^Weed  v.  Harlem  R.  Co.,  29  N.  Y.  616;  derson  v.  Dougherty,  95  App.  Div.  346.  88  N.  Y.  Supp. 

EnoB  T.  Eisenbrodt.  32  N.  Y.  444;  Stervm  v.  People.  45  665;  Mead  v.  Smith.  28  Hun  639;  Mandville  v.  Marvin, 

N.  Y.  333;  CarroU  v.  Steten  I.  R.  Co..  58  N.  Y.  126;  30  Hun  2382;  Oliver  v.  French.  80  Hun  175.  30  N.  Y. 

Matthews  v.  Meyberg.  63  N.  Y.  656;  Matter  of  Bate-  Supp.  52. 

man.  145  N.  Y.  623;  Rosenstein  v.  Fox.  150  N.  Y.  355;  Questions  arlclng  upon  titoL— Knowles  v.  lich- 

Ross  v.  Caywood.  162  N.  Y.  260;  Wilmarth  v.'  Heine,  tenstein,  31  App.  Div.  490.  62  N.  Y.  Supp.  1;  Walsh  v. 

137  App.  Div.  526.  121  N.  Y.  Supp.  677;  Kuhn  v.  Amer-  Matohett.  6  Misc.  114.  26  N.  Y.  Supp.  43;  Dearinc  v. 

ican  Automatic  K.  A  N.  Co.,  9  Misc.  54.  29  N.  Y.  Supp.  Pearson,  8  Miso.  269.  28  N.  Y.  Supp.  715;  GundUn  v. 

73;  Button  v.  Murphy.  9  Misc.  151,  29  N.  Y.  Supp.  70;  Hamburg-American  Packet  Co.,  8  Misc.  291.  28  N.  Y. 

Hughes  V.  Hughes,  10  Misc.  180,  30  N.  Y.  Supp.  037;  Supp.  572;  Hughes  v.  Hughes,  10  Misc.  180,  30  N.  Y. 

Metropolitan  Gas  Light  Co.  v.  Mayor,  9  Hun  706;  Roes  Supp.  937;  Sheridan  v.  Mayor,  12  Miso.  47,  33  N.  Y. 

V.  Ross,  31  Hun  140;  Spence  v.  Chambers,  39  Hun  193;  Supp.  71;  Wieriehs  v.  Innis,  32  Miso.  462,  66  N.  Y.  Supp. 

Doremus  v.  Doremus.  76  Hun  377.  27  N.  Y.  Supp,  1039.  653,  affd..  56  App.  Div.  625.  68  N.  Y.  Supp.  1151:  WQ- 

Bwllar  OB  omtttoiM  of  law. — Ingersoll  v.  Boat-  kins  v.  Beadleston  A  Woers,  33  Misc.  489,  67  N.  Y. 

wiek.22'K.  Y.  425;  Porter  v.  Smith.  107  N.  Y.  531;  Bur-  Supp.  683,  affd..  60  App.  Div.  632,  70  N.  Y.  Supp.  1161; 

aer  v.  Burger,  111  N.  Y.  523;  Sterrett  v.  Third  Nat.  Ohver  v.  French,  80  Hun  175,  30  N.  Y.  Supp.  52. 

Bank  of  Buffalo,  122  N.Y.  650;  Greene  V.  Smith,  13  App.  Exceptions  on  trial  before  court  wltboot  jury,. 

Div.  450.  43  N.  Y.  Supp.  610,  affd.,  160  N.  Y.  533;  Witte  when  unnecessary.— People  ex  rel.  De  Laney  v.  Mt. 

V.  Koemer,  123  App.  Div.  824,  108  N.  Y.  Supp.  510;  St.  Joseph  s  Academy  (1921),  198  App.  Div.  280,  190 

Raabe  v.  Squier.  5  Misc.  220.  25  N.  Y.  Supp.  463.  revd.  N.  Y.  Supp.  289. 

on  other  grounds,  148  N.  Y.  81 ;  Winch  v.  Farmers*  Loan  Exceptions  after  Jury  has  retired.— Walar  v.  Rech- 

A  Trust  Co..  11  Mise.  390.  32  N.  Y.  Supp.  244;  Miller  v.  nits.  126  App.  Div.  424,  110  N.  Y.  Supp.  777;  Hunt  v. 

Altieri.  13  Misc.  220.  34  N.  Y.  Supp.  236;  La  PasU  v.  Becker.  173  App.  Div.  9,  160  N.  Y.  Supp.  45. 

WeiL  20  Mise.  554.  46  N.  Y.  Supp.  275;  Porter  v.  Smith.  Grounds    of    objections,    statement.— Clark    v. 

35  Hun  118,  affd..  107  N.  Y.  531;  Cornish  v.  Graff,  36  Smith,  9  Misc.  164. 29  N.  Y.  Supp.  720;  Strong  v.  Prentice 

Hun  160;  Trustees  of  Geneva  v.  Brush  Electric  Co.,  50  Brown  Stove  Co..  10  Miso.  380.  31  N.  Y.  Supp.  144; 

Hun  581,  3  N.  Y.  Supp.  595;  Cass  v.  Showman,  61  Hun  Golsenson  v.  Lawrence,  16  Misc.  570,  38  N.  Y.  Supp. 

472.  16  N.  Y.  Sopp.  236.  991 ;  Christopher  ft  Tenth  St.  R.  Co.  v.  Twenty-third 

Qoestloni  of  f)Mt.— Halpin  v.  Phenix  Ins.  Co..  118  St.  Ry.  Co..  78  Hun  462.  29  N.'Y.  Supp.  233.  affd..  149 

N.  Y.  166;  Todd  v.  Union  Dime  Savings  Institution  of  N.   Y.  51. 

§  446.  Exceptions  after  close  of  trial  by  court  or  referee. 

Where  'an  issue  of  fact  is  tried  by  a  referee,  or  by  the  court,  without  a  jury,  an  excep- 
tion to  a  ruling,  upon  a  question  of  law,  made  after  the  cause  is  finally  submitted,  must 
be  taken  by  filing  a  notice  of  the  exception  in  the  clerk's  office  and  serving  a  copy  there- 
of upon  the  attorney  for  the  adverse  party.    The  exception  may  be  so  taken  at  any 

m 
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time  before  the  expiration  of  ten  days  after  service  upon  the  attorney  for  the  exceptant 
of  a  copy  of  the  decision  of  the  court  or  report  of  the  referee  and  a  written  notice  ot 
the  entry  of  judgment  thereupon.  If  the  notice  of  exception  is  filed  before  the  entry 
of  final  judgment,  if  must  be  inserted  in  the  judgmentr-roU;  if  afterwards,  .it  must  be 
annexed  to  the  judgment^roU.  In  either  case,  it  constitutee  a  part  of  the  papers  upon 
which  an  appeal   frcim   the  judgment  must  be  heard. 

DerinUon.— Code  civ   proc  ,  t  9S4.  wiiboui  c)iu«e;  Frederick  t.  Oty  ot  JobnsMwn,  4T  A^.  Div.  221,  03 

oriiiMlly  rei-bed  ftom  code  of  prot.,  |  268.  firat  strnleM*.  N,  Y.  Bopp.  Bfl:  BurpleH  v.  BaititmJifiiiK.  68fl,  I3« 

Knd   1173     tcrunh  ■ealence  N.  Y.  Bopp.  800;  DcUno  t.  H«ip,  37  Hun  2TS:  Blosm 

■cfennee.— FlliBR  eiceptioni  upoo  rnxirl  of  rrfeice,  v.  Nationil  United  Brnefit  Savioii  A  Lou  Co^7S  Huo 

nt»  of  a.TJL  practice   170  SS3.  29  N.  Y.  Supp.  638:  Smith  y.  Houlnn,  SSHun  L4T, 

"lOM  mat  mpHcBtlDii.— Fdi  v.  Moytr,  M  N,  Y.  34__N.   Y.  8upp    807.     „  ,  „ 

ftira»  V.  Boyd.  56  N.  V.  288;  Oliver  v.  Bennett.  »B  BnflldcneT  nl  ncfptkitii.— luerKill  v. 

I.  MO;  Burger  v.  Burger,  111  N-Y,523;  N'K^r  v.  ffl  N.  Y.  425;  VeweU  v.  Dotv.  33Tl.  Y.  83; 


N    V    6S0-  Burrmr  V.  Burgee,  111  N.Y,523;  VmiEr  V.  22  N.  Y.  425;  VeweU  v.  Dotv,  33^.  Y.  83;  Whulw  v. 

JVrtN«,  b.n™f  City  otNe^  York,  116  N.  V.  4»2i  Billing^  38  N,  Y-  283;  NewEn  v.  Lvon,  49  N.  Y.  SSI; 

HilBin  V    Fhoenii  Iii«-  Co     118  N    Y    165-  li<  t..rt8  v.  Lcdoui  v.  Crund  Trunk  R.  Co..  SI  N.  Y,  813:  Vmnem 

TobW  120  N.  Y.  1:  Thompsoq  v,  HsMrd,  121j  .V.  Y.  y.  Mornn,  86  N.  Y,  333;  Cmwford  v.  EverKin,  88  N. 

B34-  Sterrett  v   Third  N«.  Bank  of  Buitsl».  ILfJ  N,  Y.  Y.024;&irleTV.Thsiile,  78  N.  Y.  B08:WKd  t.  Cr^ 

650^  RMbE  V  Bouier    148  N   Y   81-  Ouem  v   Miu.liaiwn  87  N.  Y,  650;  Moyer  v,  N.  Y.  C.  A  H.  R.  R.  R.  Co..  M 

Ry    Cu     ISO  N    Y    305;  Bo«  v.  Cay»ood.  IHL^  \,  Y.  N.  Y.  361;  Simin.  v.  Voght,  M  N.  Y.  8M;  BepaurD  r. 

2»-  Foulke  V    Thil  mem  rarer,  1  Add    Div    :-'.i^    .17  N.  Mootrnmery.  97  N,  Y.  817;  Todd  v.  Nel»oo,  100  N.  Y. 

Y.  Bupp.  563.  affd,,  158  N.  Y.  725;  Greene  v,  ^n.ith.  13  310;  Young  v.  Youn*.  133  N.  Y.  826;  Hiutar  ».  M»i>- 

Add  Kv  45B  43  N    Y  Supd  610,  affd.,  IRO  N    \  .  SM;  lutlaD  Ry.  Co..  141N.  Y.  281:  Baily  v.  Homtha],  IM 

Emott  V  Vaniebaiok.  2*  Add.  Div.  587.  50  N    V    Supp.  N.  Y,  948:  Drake  v.  Ne*  York  Iron  Mine,  ISC  N.  Y.  01. 

432-  Frederick  V   City  ot  J^mIotd,  47  App    I  m  .  ^21.  Hughes  v.  Huihn.  10  Misc.  180,  30  N.  Y.  Bupp.  037; 

62  N  Y  Bupp.  66:  Murray  v.  City  of  New  l.irk.  '.u  App.  MariBy  »,  Babbitt,  10  MSm.  S66,  31  N.  Y.  Bupp.  IT; 

Div.  641.  89  N.  Y.  Supp.  950;  Rlli  v.  Vonkcrs  1{.  Co.,  Hed«ce  y.  Polhemui,  14  Miac.  300,  35  N.  Y.  Supp.  700i 

S3  Ann.  Div.  20,  82  N.  Y,  Bupp.  220;  Matter  i.i  .-nllivm.  Union  Mfg.  Co.  v.  Bvington,  1  Hun  44;  Gibaon  v.  Stet- 

84  App.  Div.  61.  82  N.  Y.  Bupp.  32:  Hugbep  >■    iliighet,  aer,  3  Hun  530;  Heilbrun  y.  Hammond,  13  Hun  47#! 

10  ifiiic.  ISO.  30  N.  Y.  Supp.  937;  Winch  v    y:,tmat'  Riley  v.  Bwlon,  32  Hun  246;  Gilmore  v.  Ham.  61  BoD 

Loan  ft  Trurt  Co.,  11  MiK.  300.  J2  N    Y.  ^up^    244;  1,  16  N.  Y.  Bupp,  301.  affd,.  138  N,  V,  664, 
Ju-Jtanii  v   StroDg,  91  MiK,  420,  164  N.  Y.  i-upu.  SB6;  OmluloD    la   ■!«   eienUoiu.— People   y.    Jounu, 

if  Dunham.  04  Mi«o.  S60,  160  N.  Y.  Kupp.  217;  Co..  213  N.  Y.  1.  6;  Termim  y.  Huth.  101  App.  Div,  2181 


Hun  283'  Bw  V  Rou  31  Hus  140'  Mortimer  v.  Briilol,  Waiwtr  oT  omlHlon  to  ■!•  dceptloBa. — People  t. 

190  App.  Div.  452,  180  N.  Y.  Bupp.  55.  Jourud  Co.,  213  N.  Y    1. 

Notice  of  necpHDns.— French  v.  Po»er«.  80  N.  Y.  Anpert,— Voiain  y.  Commerolal  Mut.  Ina.  Co..    12t 

146;  Sehwarti  v.  Weber,  103  N.  Y.  648;  Sommera  t.  N.  Y.  120;  DeUney  v.  Valentine,  II  App.  Diy.  318.  4S 

Ditmar,  20  Mi»e.  611,  48  N.  Y.  Supp.  687.  N.  Y.  Buki.  S71:  Kin«»w»y  Conitruolion  Co.  v.  Uctro- 

NecniltT  of  OHptlona.— Bchninser  v.  Ravmood.  Dolitan  Ule  Ina.  Co.,  181  Ads.  Div.  849.  148  N.  Y.  Sopp- 

83  N.  Y.  102:  MacNaughton  v.  OsgocS.  114  N.  V.  675;  |83;  Matter  of  Potter.  32  Hun  SOO. 
Lanier  v.  Hoadley,  42  App.  Div.  6.  58  N.  Y.  Bupp.  865; 

g  446.  Exceptions  during  the  trial. 

In  any  other  case,  an  exception  niu.st  be  taken,  at  the  time  when  the  ruling  is  made, 
unless  it  ia  taken  to  the  charge  given  to  the  jury;  in  which  case,  it  must  be  taken  before 
the  jury  have  rendered  their  verdict,  it  must,  at  the  time  when  it  is  taken,  be  reduced 
to  writing  by  the  exceptant  or  entered  in  the  minutes. 

Dcrliatlon.—Code  eiv.  proc..  I  005,  witlinui  chance;  RiccBtl«u  to  cbBrgc — CoODar  v.  HetropoKtas  Bt 

originaUy  reviaed  from  R,  St.pt.  3,  ch.  7,  til.  4.  1178.  R.  0>..  77  App.  Div,  354.  79  N.  Y.  8upp.  2W. 

74     And  s«  code  at  proc..  {  284,  BraeptkHi  lo  dbccHoD  or  Tddlct. — Coops  v.  N. 

In  ECDtnl.— ClcmentB  v.  Beale,  53  App    Div.  418,  Y..O. AW.By.Co..  180N.  Y.  12;  Rubenfeld t. Rabinv, 

85  N    Y   Supp,  1093;  Hugbei  v.  Hughea.  10  Misc.  180.  B3  An.  Diy.  374.  54  N.  Y,  Sun>,  6S;  Murray  V.  Oty  ot 

30  N.  Y.  Bupp.  037;  CaB  v.  Hbewman,  61  Hun  472.  16  Ne»  York,  60  App.  Div.  641,  i9  N.  V.  Supp.  OSO:  Daar- 

N     Y.   Bupp    236.  inay.FeaiaoD,SMiBe.2a0.28N.y.8n|>p.TlS;GuadUa 

EicepllODi   gftCT   nttrement   of  Jury.—Hunt   T.  v.  Hamburg-Amcrcan  Packet  Co.,  8  Miao.  201,  28  N. 

Becker  173  App  Div.  0.  160  N.  Y.  Supp.  45,  Y.  Supp.  573;  Hedsea  y.  Polhemua.  11  Miae.  300,  36  M. 

KieeptloDa    gfWr    lerdlct.— Mortimer    v     Briitol.  Y.  Supp.  70B, 
190  App.  Div,  452.  180  N.  y,  Supp.  55. 

§  447.  Exception  after  trial  by  court  or  referee  and  interiocntory  jnd^eaL 

Where  the  decision  or  report,  rendered  upon  the  trial  of  an  issue  of  fact  bythe  court, 
without  a  jur\-,"or  by  a  referee,  directs  aa  interlocutory  judgment  to  be  entered,  and  fur- 
ther proceedings  must  be  taken  before  the  court  or  a  judge  thereof,  or  a  referee,  before 
a  final  judgnietit  can  be  entered,  the  time  within  which  a  party  must  except,  for  the 
purpose  of  making  a  motion  for  a  new  trial,  to  a  ruling  of  law,  made  upon  such  a  trial 
by  the  judge  or  the  referee,  after  the  cbee  of  the  testimony,  is  ten  days  after  service 
of  a  copy  of  the  decision  or  report  and  notice  of  the  entry  of  the  interlocutory  judgmmt 
thereupon. 

DetlT»aon.— Code  civ.  prnc  ,  f  I'lOl.  as  nni.  by  L.  101;  Levine  v.  Goldmitli.  71  App.  DiT.  All,  76  N.  Y. 
1805.  ch.  046,  90  far  as  it  elales  the  time  within  whirb  a  Sun},  1128:  Gr««n  v,  Roworth,  4  Miao.  141,  23  N.  Y. 
Mity  muat  eicept  in  the  caeca  covered  by  Ih"  section  Supp.  777;  Central  Tnut  Co.  v.  N.  Y.  C.  A  B.  R.  R.  Co., 
The  right  to  make  Ibe  motion  for  a  new  tn[il  at  the  ap-     42 ^uD  602;  Qarayneki  v,  RutMl),  76  HuD  402.  27  N.  Y. 

-  ■      —'       Bupp.  458,  481. 

Hotkia,  wlWB  BUdc— Or«en  v.  Roarortb,  6  MIm. 
130,  28  N.  Y.  Supp.  37. 
-     partlttoD,— Bonn  t.  SwaBDey,  143  N.  Y.  340; 
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NaiJiSton"y.  Osniod.  1 14' ^Y^ 574rNirdli nn^r  v  Bm-      Momfl'y.^Iatt.  36 


Fucher  v.  Blank.  138  N.  Y.  669:  TownMid  v.  Van      Tilton  v.  VaU,  117  N.  Y.  620;  Duryta  v.  Vs^iuri.  Ill 
UUBOkirk,  162  N    Y,  265;  Yduos  v.  Gilmour,  167  N.  Y.      N.  Y.  58;  DotebeMa  t.  Dordieatv,  121  N.  Y.  158. 
500;Youncv.GilBiour,S0App. Div.  812,60  N.Y.  Supp. 
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TRIAL  BY  JURY 

§  44&  Persons  who  constitute  the  jury. 

The  first  twelve  persons  who  appear  as  their  names  are  drawn  and  called,  and  are 
approved  as  indifferent  between  the  parties,  and  not  discharged  or  excused,  must  be 
sworn  and  constitute  the  jury  to  try  the  issue. 

DaftmllMi. — Code  «iv.  proo.,   1 1166,  as  am.    by  L.  Brfa«nce. — ^Jurors    may    be    excluded    from    court 

1883.  oh.  234,  without  ohante,  except   the  ominion  of  room,  rules  of  civil  practice,  164. 

the  last  two  sentences  which  are  made  a  separate  section  Id  gencrmL — People  r.  Decker,  157  N.  Y.  186;  Lewke 

(1465, poet) .f  1166.  oricinally revised fromR.8., pi. 3. oh.7,  v.  Dry  Dock,  etc..  R.  Co.,  46  Hun  288:  De  Puy  ▼.  Quinn» 

tit.  4, 1 61;  the  last  two  sentences  were  added  by  amend-  61  Hun  287,  16  N.  Y.  Supp.  70& 
nent  of   1883. 

§449.  Special  jmy. 

Where  it  appears  to  the  court  that  a  fair  and  impartial  trial  of  an  issue  of  fact  triable 
by  a  jury  joined  in  an  action  pending  in  the  supreme  court  cannot  be  had  without  a 
struck  jury,  or  that  the  importance  or  intricacy  of  the  case  requires  such  a  jury,  the 
court  must  make  an  order  upon  notice  directing  a  special  jury  to  be  struck  for  the  trial 
of  the  issue.  The  order  must  specify  the  term  and  it  may  specify  a  particular  day  in 
the  tenn  when  the  jurors  must  attend.  Such  sp^al  jury  shall  be  struck  in  the  man- 
ner provided  by  the  judiciary  law.  From  the  persons  notified  and  attending  a  jury 
must  be  fonned  for  the  trial  and  the  issue  must  be  tried  as  prescribed  in  this  chapter 
with  respect  to  an  ordinary  jury  trial.  The  court  has  the  same  power  to  excuse  or  dis- 
charge a  juror  and  to  cause  additional  jurors  to  be  drawn  or  talesmen  to  attend  as  upon 
an  ordinary  trial.  But  the  court,  in  its  discretion,  may  set  aside  an  additional  juror  so 
drawn,  or  a  talesman,  upon  the  i)bjection  of  either  party  without  a  fonnal  challenge, 
but  neither  party  shall  have  more  than  two  peremptory  challenges. 

DcrtfsMon.— First  two  sentenees  are  code  dv.  pros..     Trust  Co.,  Ltd.  ▼.  Tod.  104  App.  Div.  517,  OSN.Y.Supp. 
1 1068,  aa  am.  by  L.  1896,  eh.  046,  without  ehance.    The     736^ 
third  sentence  is  added  because  code  civ.  proe.,  fl  1064- 
1066,  1068-1071  have  been  placed  in  the  judioiary  law, 


U  748a-740c  thereof.    The  last  three  sentenees  are  code     Ives  v.  Ranger,  20  N.  Y.  Supp. 
eiv.  nroe..  I  1067.  as  am.  by  L.  1896.  eh.  946,  without     21  N.  Y.  Supp.  1057:  People  v.  M 


When  speeUI  Jn^  refiued.— People  v.  Dunn,  31 
.  App.  Div.  139,  52  N.  Y.  Supp.  968,  affd.,  157  N.  Y.  528; 
»     Ives  V.  Ranger,  20  N.  Y.  Supp.  32;  Adams  v.  Morgan. 


pp.  Ln 
3,di.7.dt.  4.  f  50.  801.  revg.  57  Misc.  141,  108  N.  Y.  Supp.  1136;  Coler  v. 

Id  snMraL— Peopk  ex  rel.  Kirtland  v.  Dillon,  17     Brooklyn  Daily  Eagle,  183  App.  Div.  300.  117  N.  Y. 
Hun  1;  People  v.  Tweed,  11  Hun  195.  Supp.  273, 

0»iiiplteiice    wtth    stotate.— Industrial    A    Qen. 

§  460.  Challenges  generally. 

An  objection  to  the  qualifications  of  a  juror  is  available  only  upon  a  challenge.  A 
challenge  of  a  juror,  or  a  challenge  to  the  panel  or  array  of  jurors,  must  be  tried  and 
detemdned  by  the  court  only.  Either  party  may  except  to  the  determination  and  it 
may  be  reviewed,  upon  a  question  of  fact,  or  a  question  of  law,  or  both,  as  where  an 
issue  of  fact  presented  by  the  pleadings  is  tried  by  the  court;  except  that  where  one  or 
more  exceptions  are  taken  to  the  rulings  of  the  court,  made  after  the  jury  is  empanelled, 
an  exception  to  the  determination  of  a  challenge  must  be  heard  at  Ihe  same  time;  and 
the  case  must  contain  the  matters  necessary  to  present  it,  upon  the  facts,  or  the  law,, 
or  both. 

Pwlftlon.— Code  dv.   proe.,  1 1180,  as  am.  by  L.  affd.,  158  N.  Y.  671;  McGarry  v.  aty  of  Buffalo,  24  N. 

1877,  eh.  416,  L.  1901,  eh.  243,  L.  1911,  cfa.  206,  without  Y.  Bupp.  16. 

ehante,  except  the  omission  of  the  last  sentence  which  BUs. — Young  v.  Johnson,  123  N.  Y.  226;  Doherty  v. 

is  made  into  a  separate  section   ({452,  post).  |1180.  Lord,  8  Misc.  227,  28  N.  Y.  Supp.  720;   Dulberger  v. 

oririnally  revised  from  L.  1873,  ch.  427,J  1.  Gimbel  Brothers,  76  Misc.  225.  134  N.  Y.  Supp.  574; 

OMeltoM  to  Jarars.— Diveny  v.  City  of  Elmira,  Du  Puy  v.  Quinn,  61  Hun  237.  16  N.  Y.  Bupp.  70& 

51  NT  Y.  506;  Blair  v.  McCormaok  Construction  Co.,  Waiver.— People  v.  Cosino,  205  N.  Y.  91;  O'Rourke 

123  4pp.  Div.  30.  107  N.  Y.  Supp.  820,  affd.,  195  N.  Y.  v.  Yonkers  R.  Co.,  32  App.  Div.  8,  52  N.  Y.  Supp.  706; 

521;GHffinv.  Burton,  22  Misc.  228.  49  N.  Y.  Supp.  1021.  People  v.  Thayer,  132  App.  Div.  593,  116  N.  Y:  Supp. 

sffd.,  27  App.  Div.  682,  50  N.  Y.  Supp.  1127:  Scott  v.  821. 

Ross,  26  Miso.  834,  56  N.  Y.  Supp.  1057:  Dulberger  v.  Be?lew.— Hildreth  v.  Qty  of  Troy.  101  N.  Y.  234; 

Gunbel  Brothers,  76  Misc.  225,  134  N.  Y.  Supp.  602;  Henderson  v.  Dougherty,  95  App.  Div.  346,  88  N.  Y. 

Fetrie  v.  WUUams,  88  Hun  292,  34  N.  Y.  Supp.  670,  Supp.  665. 

§  461.  Peremptory  challenges. 

Upon  the  trial  of  an  issue  of  fact,  joined  in  a  civil  action  in  a  court  of  record,  each 
party  may  peremptorily  challenge  not  more  than  six  and  in  a  court  not  of  record  each 
party  may  peremptorily  challenge  not  more  than  three  of  the  persons  drawn  as  jurors 
for  the  trial. 

DvlVBlliHi.— Code  eiv.  nroe.,  1 1176,  as  am.  by  L.  Coiutnictioii.— Downey  v.  Finucane,  205  N.  Y. 
18B1,  oh.  169,  L.  1894.  ch.  434.  without  change;  originally  251.  affg.  146  App.  Div.  209,  130  N.  Y.  Supp.  988;  Lane 
reived  from  L.  1847,  eh.  134,  i  1.  v.  Fenn,  65  Miso.  336,  120  N.  T.  Supp.  237. 

in 
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§  462.  Challenge  to  the  favor. 

The  fact  that  a  juror  is  in  the  employ  of  a  party  to  the  action;  or,  if  a  party  to  the 
action  is  a  corporation,  that  he  is  an  employee  therecrf  or  a  shareholder  or  a  stockholder 
therein;  or  in  actions  for  damages  for  injuries  to  person  or  property,  that  he  is  a  share- 
holder, stockholder,  director,  officer  or  employee,  or  in  any  manner  interested,  in  any 
insurance  company  issuing  policies  for  protection  against  liability  for  damages  for  injury 
to  persons  or  property,  shall  constitute  a  good  ground  for  a  challenge  to  the  favor  as 
to  such  juror. 

DerfY»tton.— Code  dv.  proo..  |1180.  last  senteooe,  HU  A  Fort  Edward  St.  R.  Co..  121  N.  Y.  112;  0*Brien 

M  am.  by  L.  1877,  oh.  416.  L.  1901.  oh.  243.  L.  1911,  oh.  v.  Henoken  A  Waionbrook  Co.,  172  App.  Div.  142,  158 

206:  orijpnaUy  revised  from  L.  1873.  eh.  427.  I  1.  N.  Y.  Supp.  200. 

Challenge  for  toYer.— Butler  v.  Qlens  Faila.  Sandy 

§  463.  Challenge  to  panel  or  array. 

It  is  not  a  good  cause  of  challenge  to  the  panel  or  array  of  trial  jurors  in  an  action 
in  a  court  of  record: 

1.  That  the  officer  who  drew  them  is  a  party  to,  or  interested  in  the  action,  or  counsel 
or  attorney  for,  or  related  to  a  party. 

2.  That  they  were  notified  to  attend  by  an  officer  who  is  a  party  to,  or  interested  in, 
the  action,  or  related  to  a  party;  unless  it  is  alleged  in  the  challenge,  and  is  established, 
that  one  or  more  of  the  jurors  drawn,  were  not  notified  and  that  the  omission  was  inten- 
tional. 

DeHTOttOB.— 6ubd.  1  it  oode  dv.  proe..  §  1177.  with-     7.  tit.  4.  §  66.     f  1178.  oricinally  reviaed  from  B.  S..  pt. 
out  ohange.    Subd.  2  is  oode  oiv.  proc.,  I  1178.  without     3,  oh.  7.  tit.  4.  |57. 
ohance.     |  1177.  originally  reviaea  from  K.  8.,  pt.  8.  oh. 


§  464.  Challenge  where  municipality  is  party. 

In  an  action  in  a  court  of  record  or  not  of  recard,  wherein  a  city,  town  or  county  is 
a  party,  it  is  not  a  good  cause  of  challenge  to  a  tiial  juror,  or  to  an  officer  who  notified 
the  trial  jurors,  that  the  juror  or  the  officer  is  a  resident  of,  or  liable  to  pay  taxes  in, 
the  city,  town  or  county  uMiich  is  a  party  to  such  action. 

iNrivstlon. — Code  dv.   proc.,   11179,  as  am.  by  L.         Seetton  cited.— County  of  Orange  ▼.  Storm   King 
1903.  ch.  294.  without  ohance;  onginally  rervised  from     Stone  Co.,  191  App.  Div.  S29.  181  N.  Y.  Supp.  660. 
R.  8..  pt.  3.  ch.  7,  tat.  4.  |  68. 

§  466.  Disqualification  of  juror  for  relationship. 

Persons  shall  be  disqualified  from  sitting  as  jurors  if  related  by  consang^uinity  or  affin- 
ity to  a  party  to  the  issue  in  the  same  cases  in  which  judges  are  disqualified.  The  party 
related  to  the  juror  must  raise  the  objection  before  iJie  case  is  opened,  but  any  other 
party  to  the  issue  may  raise  the  objection  within  six  months  irom  the  date  of  the  verdict. 

DeriY»tton.~Code  oiv.   proc.,  11166,  as  am.  by  L.         Joffor  related  to  pArty.—Bradt  v.  Ptsek.  81  App. 
1883.  ch.  234.  last  two  sentences.    First  sentenoe  covered      Div.  296.  81  N.  Y.  Supp-  106;  Ballard  v.  Van  Tuyl,  142 
elsewhere  under  this  article  (|  448,  ante).    §  1166.  origin-     App.  Div.  278.  126  N.  Y.  Supp.  820. 
ally  revised  from  R.  S..  pt.  3.  ch.  7,  tit.  4,  |  61;  last  two 
sentences  were  added  by  amendment  of  1883. 

§  466.  Exceptions  and  challenges  of  talesmen. 

A  talesman  summoned  as  prescribed  in  the  judiciary  law  is  subject  to  the  same  excep- 
tions and  challenges  as  any  other  trial  juror. 

DerlTStlon.— Code  oiv.   proc..  11174.  as  am.  by  L.     judiciary  law.  |748.    (1174,  originaUy  revised  from  R 
1909,  oh.  65.  last  clause.    For  remainder  of  section  see     8.,  pt.  3,  ch.  7,  tit.  4.  (  55. 

§  467.  Nonsuit  after  jmy  retires. 

The  plaintiff  in  an  action  in  a  court  of  record  cannot  submit  to  a  nonsuit  after  the 
cause  has  been  committed  to  the  jury  to  consider  the  verdict. 

DalY»tlon. — Code  civ.  proc.,  1 1182.  last  dause.   without   change;  oricinally  revised  from  ceneral  rules  of 
praottoe  (1874),  rule  38. 

§  467-a.  Direction  of  verdict. 

The  judge  may  direct  a  verdict  when  he  would  set  aside  a  contrary  verdict  as  against 
the  weight  of  evidence.    (Added  by  L.  1921,  ch.  372,  m  effect  Oct.  1,  1921.) 

Sectioo  added  at  recommendation  of  committee  of  oonvention  to  formulate  rules  of  civil  praotiee. 
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§  468.  General  and  special  verdict  defined. 

A  general  verdict  is  one  by  which  the  jury  pronounces,  generally,  upon  all  or  any  of 
the  issues,  in  favor  either  of  the  plaintiff  or  of  the  defendant.  A  special  verdict  is  one 
by  which  the  jury  finds  the  facts  only,  leaving  the  court  to  determine  which  party  is 
entitled  to  judgment  thereupon. 


165. 


ee. — tiniry  m  verciict,  rules  oi  civii  practice,  Darsa  iiimpiKe  A.  A  a.  «^.,  47  JN.  z .  ooo;  uarr  v.  uarr, 

52  n7  Y.  2M;  Ketcham  Nat.  Bank  v.  Ha<en.  164  N.  Y. 

▼•rdJct.— Kun  v.  Doerr,  86  App.  Div.  507,  446;  Dueloa  v.  Kelly,  197  N.  Y.  76,  79.  revg.  122  App. 

A  N.  Y.  Supp.  786;  Vadney  ▼.  Thompaon,  44  Hun  1;  Div.  829*  106  N.  Y.  Supp.  1058;  Anderaon  v.  Anderaon. 

JBaricer  ▼.  Cunaid  Steamship  Co..  91  Hun  495,  36  N.  Y.  103  Misc.  427.  170  N.  T.  Supp.  612;  Casey  v.  Dwyre. 

Siim>.  256,  affd.,  157  N.  Y.  693;  Clark  v.  Moeber.  5  St.  15  Hun  153. 
Bep.  84. 

§  469.  General  and  special  verdict  and  special  findings. 

In  an  action  to  recover  a  sum  of  money  only,  or  real  property,  or  a  chattel,  the  jury 
may  render  a  general  or  special  verdict,  in  its  discretion.  In  any  other  action,  except 
where  one  or  more  specific  questions  of  fact  stated  under  the  direction  of  the  court  are 
tried  by  a  jury,  the  court  may  direct  the  jury  to  find  a  special  verdict  upon  all  or  any 
of  the  issues.  Where  the  jury  finds  a  general  verdict,  the  court  may  instruct  it  to  find 
also  specially  upon  one  or  more  questions  of  fact  stated  in  writing.  The  special  ver- 
dict or  special  finding  must  be  in  writing;  it  must  be  filed  with  the  clerk  and  entered  in 
the  minutes.  When  a  motion  is  made  to  nonsuit  the  plaintiffs  or  for  the  direction  of  a 
verdict,  the  court,  pending  the  decision  of  such  motion,  may  submit  any  question  of 
fact  raised  by  the  pleadings  to  the  jury  or  require  the  jury  to  assess  the  damage.  After 
the  jury  shall  have  rendered  a  special  verdict  upon  such  submission  or  shall  have  as- 
sessed the  damage,  the  court  may  then  pass  upon  the  motion  to  nonsuit  or  direct  such 
general  verdict  as  either  party  may  be  entitled  to^  Where  a  special  finding  is  inoon- 
fflstent  with  a  general  verdict,  the  former  controls  the  latter,  and  the  court  must  render 
judgment  accordingly. 

Italvstlon.— Code  civ.  proo.,  U  H^*  1188,  without  Supp.  1113;  Levy  v.  Grove  Mills  Paper  Co,  80  App. 
change,  except  omission  offlast  sentence  of  fi  1187  which  Div.  384.  80  N.  Y.  Supp.  730;  Mixsell  v.  N.  H.  A  H.  R. 
is  covered  under  **Appc^."  (1585,  post.)  (1187  as  Co.,  22  Misc.  73,40  N.Y.  Supp.  413;  Douc^erty  v.  Salt, 
am.  by  L.  1805,  eh.  045.  L.  1004.  oh.  131;  originally  re-     227  N.  Y.  200. 

vised  from  code  of  proo.,  I  261,  last  paragraph.    1 1188,        Nonsuit.— Ca^pers^  v^  Dry  Dock,  etc.,_  R.  Co.,  22 
soriginaUy  revied  from  code  <a  proc.,  |262. 

Bctarencc. — Entry  of  verdict,   rules  of  civil  prac- 
tice, 165. 

In  genctaL — ^Bank  of  State  of  New  York  v.  Southern 
Nat.  Bank,  170  N.  Y.  1;  Wright  v.  WaU,  94  Misc.  176, 


157  N.  Y.  Supp.  869;  Altman  A  Co.  v.  Durland,  185  App. 
~  173  N.  Y.  Supp.  62. 

rones  V.  N.  Y.  Central  A  H.  R.  R.  R.  Co., 


Div.  114,  1' 


61  Misc.  139.  142,  114  N.  Y.  Supp.  749,  revd.  on  other 
grounds,  134  Am.  Div.  39.  117  N.  Y.  8upp.  1113. 

General  ▼crakt.— Pangburn  v.  Buick  Motor  Co., 
151  App.  Div.  706.  137  N.  Y.  Supp.  37;  Ramapo  Mfg. 
Co.  V.  Mapes,  155  App.  Div.  443.  140  N.  Y.  Supp.  400; 
Polo  V.  D^AchiUe,  167  App.  Div.  294,  142  N.  Y.  Supp. 


Ketenrlnc   decision   on   motion   for   nonsuit. — 

Rudolph  V.  Montant,  37  App.  Div.  396,  56  N.  Y.  Supp. 
28;  Sullivan  v.  Metropolitan  Street  R.  Co..  37  App.  Div. 
491,  56  N.  Y.  Supp.  88;  Savage  v.  Nassau  Electric  R. 
Co..  42  App.  Div.  241.  59  N.  Y.  Supp.  225.  affd..  168  N. 
Y.  680;  Blyth  v.  Quinby  A  Co..  148  App.  Div.  871.  185 
N.  Y.  Supp.  602;  Griffith  v.  Metropolitan  Street  R.  Co.. 
32  Misc.  289. 66  N.  Y.  Supp.  801.  revd.  on  other  grounds. 


Baap,  21. 

Special  Ycrdlet.— Gardner  v.  Clark.  21  N.  Y.  399: 
Ketcham  Nat.  Bank  v.  Hagen.  164  N.  Y.  446;  Russell 


V.  Riiinebart,  197  App.  Liiv.  M^f,  1:22  rs.  Y.  Bupp.  mv; 
Pandbum  v.  Buick  Motor  Co.,  151  App.  Div.  756,  137 
n7y7  Svpp.  37;  McAuliife  v.  New  York  Central  A  H. 
R.  R.  R.  Co..  172  App.  Div.  597.  168  N.  Y.  Supp.  922; 
Train  v.  Taylor,  51  Hun  215.  4  N.  Y.  Supp.  492;  Good- 
win V.  The  Aasonia,  185  App.  Div.  360,  173  N.  Y.  Supp. 
l!4. 

Olfcctlon  of  Terdlet*— McDonald  v.  Metropolitan 
St.  R.  Co^  167  N.  Y.  66;  Sabatino  v.  Crimmins  Con- 
stiuction  Co..  102  Miso.  177,  168  N.  Y.  Supp.  495. 

Disflilssftl  of  eomplalnt.— BaU  v.  N.  Y.,  N.  H.  ft 
H.  R.  R.  Co.,  201  N.  Y.  355.  357;  Griffiths  v.  Metro- 
politan Street  R.  Co.,  63  App.  Div.  86,  71  N.  Y.  Supp. 
406,  revd.  on  other  grounds,  171  N.  V.  106;  Hoey  v. 
Metropolitan  Street  R.  Co.,  70  App.  Div.  60.  74  N.  Y. 

§  460.  Verdict  in  action  to  recover  money. 

In  an  action  to  recover  a  sum  of  money  only,  if  a  verdict  is  found,  either  in  favor 
of  the  plaintiff,  or  in  favor  of  a  defendant  who  has  set  up  a  counterclaim  for  a  sum  of 
money,  the  jury  must  assess  the  amount  of  damages.  The  jury,  under  the  direction  of 
the  court,  also  may  assess  the  amount  of  the  damages,  where  the  court  directs  judg- 
ment for  the  plaint^  on  the  pleadings. 

DslTBlion.— Code  dv.  proo.,  1 1183,  without  change;         Court  maf  not  dlreet  Jadgment.— Lewis  v.  City 
QfiginaUy  revised  Iram  code  of  proo.,  §  263,  in  part.  Realty  Co.,  158  App.  Div.  733,  143  N.  Y.  Supp.  1026. 
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63  App.  Div.  86,  71  N.  Y.  Supp.  406,  revd.  on  other 
grounds,  171  N.  Y.  106;  Allen  v.  Fulton  Motor  Car  Co., 
71  Miso.  190,  127  N.  Y.  Supp.  410;  Slater  v.  United  Trac- 
tion Co.,  98  Misc.  69.  162  N.  Y.  Supp.  181. 

Sobmls^ii  of  qoestloDs  pending  motion  for 
nonsuit. — Hopkins  v.  Empire  Engineering  Corporation, 
152  App.  Div.  570,  137  N.  Y.  Supp.  478;  Page  v.  Shain- 
wald,  52  App.  Div.  349.  65  N.  Y.  Supp.  174,  revd.  on 
other  grounds,  160  N.  V.  246. 

Irrcgnler  verdict.— Carr  v.  Carr,  52  N.  Y.  251; 
Parker  v.  Laney,  58  N.  Y.  469;  Jones  v.  Brooiklyn  L. 
Ins.  Co.,  61  N.  Y.  79;  Briggs  v.  Hilton,  99  N.  Y.  517. 

Power  to  correet  ▼erdlct. — Rippley  v.  Fraser,  149 
App.  Div.  399, 134  N.  Y.  Supp.  259;  Donahue  v.  Wippert, 
7  Misc.  506,  28  N.  Y.  Supp.  495;  Clark  v.  Lude,  63  Hun 
363.  18  N.  Y.  Supp.  271. 

Speelal  qiiestioiis.— Murray  v.  New  York  Life  Ins. 
Co.,  96  N.  Y.  614;  McDonald  v.  Met.  St.  Ry.  Co.,  46 
App.  Div.  143,  61  N.  Y.  Supp.  817;  Garfield  v.  Blair,  10 
N.  Y.  Supp.  340;  Wilcox  v.  Hoch,  62  Barb.  509. 

Speelai  flndlngs  or  ract.— Card  v.  Groesbeck,  140 
App.  Div.  30.  124  N.  Y.  Supp.  872. 
Inconsistent  flndlnn.— Kennedy  v.  Ball  ft  Wood 
Co.,  91  Hun  197,  36  NT Y.  Supp.  325. 


IS  461-464 


CIVIL  PRACTICE  ACT 


art  34 


§  461.  Verdict  subject  to  opinion  of  court 

Where,  upon  the  trial  of  an  issue  by  a  jury,  the  case  presents  only  questions  of  law^ 
the  judge  may  direct  the  jury  to  render  a  verdict  subject  to  the  opinion  of  the  court. 
Notwithstanding  that  such  a  verdict  has  been  rendered,  the  judge  holding  the  trial 
term  may  set  aside  the  verdict  at  the  same  term  and  direct  judgment  to  be  entered  for 
either  party,  with  like  ^ect  and  in  like  manner  as  if  such  a  direction  had  been  given 
at  the  trial.  An  exception  to  such  a  direction  may  be  taken  as  prescribed  in  section 
four  hundred  and  forty-five  of  this  act. 

Cornich,  16  N.  Y.  «02;  Poole  r.  Kermit,  69  N.  Y.  6M; 
Howell V.  Adams,  68  N.  Y.  314;  MMton  ▼.  Farm  Boildinci 
Ins.  Co.,  73  N.  Y.  310;  Sayles  v.  Sima,  73  N.  Y.  651; 
Tolmie  v.  Fidelitv  A  Cuoatty  Ca.  41  Miae.  461.  84  N. 
Y.  Simp.  1020,  affd.,  05  Anp.  Dir.  362.  88  N.  Y.  Supp. 
717:  Waits  v.  Wodanen't  Sck  A  Death  Benefit  Fund, 
78  Miae.  409,  130  N.  Y.  Supp.  1016;  Wilooz  v.  Hoeh,  62 
Barb.  600. 

Bsecptloiia. — ^Vouixi  ▼.  Commercial  Mut.  Ina.  Cow* 
123  N.  Y.  120;  Elliott  v.  Van  Schaiek.  26  App.  Dir.  687. 
60  N.  Y.  Supp.  432;  Martin  ▼.  Piatt,  53  Hon  42,  6  N.  Y. 
Supp.  862;  Leavitt  v.  Dodge,  16  N.  Y.  Supp.  309. 

Motton  to  JO  to  Jurr  af««  direetfon  of  vwdleft.— 
Brown  Paint  Co.  v.  Rdnbardt,  210  N.  Y.  162,  revi.  148 
App.  Div.  920,  132  N.  Y.  Supp.  1124. 

Setttnff  aaide  vcrdiet.— Reader  v.  Smith,  188  App. 
Div.  674,  177  N.  Y.  Supp.  253. 


! 


Derfv»tlOD.— Code  eir.  proo.,  1 1186,  without  chance; 
originally  revised  from  code  of  proo.,  I  265^  in  part. 

Beferenee. — Issues  triable  by  the  court^  C.  P.  A., 

427;  order  for  trial  by  jury  of  specific  questions  of  fact, 
d.,  (420;  when  discretionary,  Id.,  {430.  See  cases 
cited  under  |445,  ante. 

Surrogates'  courts. — Matter  of  Dorsey,  04  Misc. 
666.  167  N.  Y.  Supp.  662. 

Dlreetloo  of  a  verdict. — ^Reinmiller  v.  Slddmore, 
50  N.  Y.  661;  Byrnee  v.  Oty  of  Cohoes,  67  N.  Y.  204; 
Durant  v.  Abendroth,  60  N.  Y.  148;  Cowenhoven  v. 
Ball,  118  N.  Y.  231;  Matthews  v.  American  Central  Ins. 
Co.,  164  N.  Y.  440;  Murray  v.  Qty  of  New  York,  60 
App.  Div.  541,  60  N.  Y.  Supp.  559;  White  v.  Kenny, 
146  App.  Div.  803,  131  N.  Y.  Supp.  416;  Fire  Depart- 
ment V.  Thompaon,  16  Hun  474;  Malloy  v.  Wood,  3 
Abb.  360,  6  Duer  657;  Dou^erty  v.  Salt,  227  N.  Y.  200. 

Terdlct  subject  to  oinnloB  of  eoart.— <:^b  v. 


§  462.  Presence  of  plaintiff  not  necessary  when  verdict  delivered. 

It  is  not  necessary,  in  an  action  in  a  court  of  record,  to  call  the  plaintifif  when  the 
jurors  are  about  to  deliver  their  verdict. 

Dtttvation. — Code  dv.   proc.,   §1182,   first   clause  without  change;  oripnally  revised  from  general  rules  of 
practice  (1874),  rule  38. 

§  463.  Disagreement  by  jury. 

Where  a  jury  empaneled  to  try  an  issue,  to  make  an  inquiry,  or  assess  damages,  can- 
not agree,  after  being  kept  together  for  such  a  time  as  is  deemed  reasonable  by  the  court 
before  which,  or  the  officer  before  whom,  they  were  empaneled,  the  court  or  officer  may 
discharge  them  and  issue  a  precept  for  a  new  jury  or  order  another  jury  to  be  drawn, 
as  the  case  requires;  and  the  same  proceedings  must  be  had  before  ibe  new  jury  as  if 
it  was  the  jury  first  empaneled. 


DerfvatloD. — Code  dv.  proc.,  1 1181,  without  change, 
except  the  omission  of  unnecessary  language.  Covered 
as  to  justices'  courts  by  code  dv.  i»'oc.,  \  3008.  See  ju- 
didary  law,  |309.  1 1181,  originally  revised  from  R.  S., 
pt.  3.  ch.  8,  tit.  17.  {  26. 

Failare  to  agree. — Caldwell  v.  New  Jersey  Steam- 
boat Co.,  47  N.  Y.  282;  Sdfter  v  .Brooklyn  Heights  R. 


Co..  53  App,  Div.  443.  66  N.  Y.  Supp.  1123;  Oreen  v. 
Telfair.  11  How.  260. 

TaldDf  IMipers  by  Jury.— -Howknd  v.  WUletta.  9 
N.  Y.  170;  Durfee  v.  Eveland,  8  Barb.  46;  Sofaappner  v. 
Scond  Ave.  R.  Co.,  65  Barb.  497. 

Faillare  to  answer  all  qnestlona. — ^Rippley  v.  Fnaet, 
149  App.  Div.  899,  134  N.  Y.  Supp.  250. 


§  464.  Reference  by  consent  of  parties. 

Except  in  a  case  specified  in  the  next  section,  the  whole  issue,  or  any  of  the  issues  in 
an  action,  must  be  referred,  upon  the  consent  of  the  parties  manifested  by  a  written  stip- 
ulation signed  by  their  attorneys  and  filed  with  the  clerk.  Where  the  stipulation  does 
not  name  the  referee,  he  may  be  designated  by  the  court,  on  motion  of  either  party. 
Where  the  stipulation  names  the  referee,  the  clerk  must  enter  an  order,  of  course,  refer* 
ring  the  issue  or  issues  for  trial,  to  that  person  only.  If  the  referee  named  in  a  stipula- 
tion refuses  to  serve,  or  if  a  new  trial  of  an  action  tried  by  a  referee  so  named  is  granted, 
the  court  must  appoint  another  referee,  unless  the  stipulation  expressly  provides  other- 
wise.   (Am.  by  L.  1921,  ch.  372,  in  effect  Oct.  1,  1921.) 

Verbal    nnderstandlng   not   binding.— Diddnaon 

V.  Earle,  31  App.JDiv.  236,  52  N.  Y.  Sara.  615;  Tfauibcr 

N.  Y. 


DerlYatlon. — Code  civ.  proo.,  1 1011,  as  am.  by  L. 
1879,  ch.  542,  originally  revised  from  code  of  proc.,  |  270, 
and  part  of  {  273. 

The  amendment  of  1921  made  to  conform  to  roles 
of  civil  practice,   106-111. 

E^erences. — References  and  referees,  rules  of  civil 
practice,  170-173. 

Applleation  and  effect.— Wood  v.  Smith,  81  N.  Y. 
31;  Doyle  v.  Metropolitan  Elevated  Ry.  Co.,  136  N.  Y. 
595;  Rioks  Beach  Co.  v.  Ftost,  99  Misc.  33,  163  N.  Y. 
Supp.  203. 

Conatmctlon. — Saranae  Land  A  Timber  Co.  v. 
Roberts.  187  App.  Div.  361.  175  N.  Y.  Supp.  545. 

Judge  cannot  act  as  referee. — Countryman  v. 
Norton,  21  Hun  17. 

Conaent  in  open  court. — Butterly  v.  Deerins,  158 
App.  Div.  181,  152  N.  Y.  Supp.  1050.  afld.,  210  N.  Y. 
551. 


V.  Chambers,  4  Hun  721,  affd.,  66  N.  Y.  42;  Moore  v. 
Met.  El.  Ry.  Co.,  74  Hun  639,  26  N.  Y.  Supp.  858;  N. 
Y.  C.  &  H.  R.  R.  R.  Co.  V.  Flynn,  26  N.  Y.  Supp.  858; 
Morrison  v.  Met.  £1.  R.  Co.,  26  N.  Y.  Supp.  858,  57  St. 
Rm.  19a 

Conteated  actions  for  divorce.— Young  v.  Young, 
38  Misc.  109,  77  N.  Y.  Supp.  94;  McCleaty  v.  McCIeary. 
30  Hun  154;  Ives  v.  Ivee,  SO  Hun  136,  29  N.  Y.  Supp^ 
1053. 

Bemoval  of  referees.— Maicas  v.  Leony,  118  N.  Y. 
619;  ColweU  v.  ColweU,  14  App.  Div.  80,  43  N.  Y.  Supp. 
439:  Barber  v.  jAne,  60  App.  Div.  87,  69  N.  Y.  Supp. 
739;  Goldberger  v.  Manhattan  Ry.  Co..  8  Miso.  441,  2i 
N.  Y.  Supp.  176;  Harris  v.  Brown,  24  Miso.  743,  53  N. 
Y.  Supp.  938;  Burrows  v.  Dioldnson,  35  Hun  492;  fWw 
mere'  Nat.  Bank  of  Malone  v.  Houston,  44  Hun  667; 
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Cbrk  w.  Qdnd.  M  Bu  S.  7  S.  Y.  3upp   K:  KIbb  t.  B.  B.  Co.  r.  KfioUn  CUj  R.  Co.,  UK  Apii.  D< 

f—^f— ^1  iMi  Ox.  «  Hon  Ml.  17  N*:  V.  Jm^  318:  M  N.  Y.  Sapv.  SWiBofBlo  Culd  Suns*  ^  t.  1-w, 

BhhbaE  *.  WiAba.  21  N    Y.  Supp.  &ir.  IM  Anp.  Dit.  MS.  1»  N.  Y.  Supp.  360:  Uu  t.  Uaii« 

Mmt  fitfMCn.— Kiuvttan  t    Aikun.  I»t  S.  Y.  113;  M  Hu  3S1;  BiHa  t.  U«t.  El.  H.  Co..  15  Tl.  Y.  9qs»- 

TlMlii  T.  Akbiitae.  144  N.  Y   X»:  Bron  v.  ttoM  MEf.  ISS:  Lhosi)  t.  PottHr.  10  N.  Y.  8app-  570:  PmwOT  T. 

Ol.  148  N.  Y  2M;  anww  Uul  A  Timber  Ca  t.  Hob-  HoEhiiv  Vall«T  Rwhnj  Co.,  1S7  ApcL  Dir.   IM.  I?* 

sto.  IM  N.  Y.  S)7^  MliebiJ]  r.  VlOttf  ol  ^Vtu(e  PUin^  N.   Y.  Siipii.  484. 
»  Apii.  EKt.  2M.  41  N   Y.  Siicp.  -IM.  BrouUyii  Hv^la 

$  466.  Reference  in  discretion  of  court. 

A  refereac«  shall  aot  be  m&de.  of  comae,  upon  the  consent  of  the  parties,  in  &n  sc- 
tioa  to  aimul  a  marriage  or  for  a  divoroe  or  a  aepantion;  or  an  acticm  against  a  corpo- 
ration, to  obt&in  a  dissolution  thRr«of,  the  appointment  <^  a  recover  of  its  property,  or 
the  distribution  of  its  proi>erty.  unless  it  is  brought  by  the  attcmiey-general;  or  an  ac- 
tion wheron  a  defendjint  to  be  atTected  by  the  result  of  the  trial  is  an  infant.  In  a  caae 
specified  in  thia  section,  where  the  parties  consent  to  a  reference,  the  court,  in  its  dis- 
cretion, may  grant  or  refuse  a  refeience;  and,  wha«  a  reference  is  granted,  the  court 
must  designate  the  referee.  If  the  referee  thus  dedgnated  refuses  to  sen'e,  or  if  a  new 
trial  of  an  action  tried  by  a  reforee  so  dedgnated  is  granted,  the  court,  upon  the  appli- 
cation of  either  party,  must  appoint  another  referee. 
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H_  R.  R.  R  Co..  42  Huo  802:  Brown  v.  1 
75  Hun  159.  Z7  .V.  Y.  Supp.  551.  iSd.,  11 

S  166.  Compulsory  reference. 

The  court,  of  its  own  motion,  or  upon  the  application  of  either  party,  without  the  con- 
sent of  the  other,  may  direct  a.  trial  of  the  issues  of  fact,  by  a  referee,  where  the  trial 
will  require  the  examination  of  n  long  account  on  either  side  and  will  not  require  the 
decision  of  difficult  questiom  of  l.iw.  In  an  action  triable  by  the  court  without  a  jury, 
a  reference  may  be  made  as  pre^^i  ribed  in  this  section  to  decide  the  whole  issue  or  any 
of  the  issues;  or  to  report  the  n-feree's  finding  upon  one  or  more  specific  questions  of 
fact  involved  in  the  issue. 
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■ .    1B7  N.   Y.  Sum 

_qk.  182  App.  di 
M.°M^,°'y.'  S^.'"23,'  affd.,  141 


_      -—    -  Y. 

„„.  _...  „,.   ..I  N.  Y,  Supp.  1145; 

Utawlord  t,  C»n«y,  28  App,  DIt.  155,  50  N.  Y.  Supp. 

NHlltntM.—     874;  Hoffman  Houae  t.  Hoffman  Houia  Cafa,  38  App. 

r.  MoFarlaod,      Div,  178,  65  N.  Y.  Supp.  783:  Middlaton  t,  Aidm,  41 

Y.  V.  Baker,     App.  DiT,  49S,  59  N,  Y.  Supp.  84S:  Kindberg  v.  Chap- 

206.  39  N.  Y.     mu,  115  App.  DIt.  154.  100  N.  Y.  Bupp.  688;  XriuiU 

■'  .Vpp,  DiT.     t.  MenaafaeT  168  App,  DiT.  401.  153  tt.  Y.  Supp.  996; 

ProUaUDt     MuilerT.  Camletan  Hotel  A  Realty  Co.,  188  App.  DiT.    ' 

I:  MoAteer     493.  153  N.  Y.  Supp.   1035;  Datiall  t.  Fithy'i  Watah 

54;  Connor     Cue  Co.,  12  Mi«!.  357.  33  N.  Y.  Supp.  664;  Guaranty 

B93:  Imp.     Truat  Co.  v.  Robinaoo,  SI  Mise.  377.  84  M.  Y.  Supp. 

368;  Berry  t.  Maldooado  A  Co  .  81  Miao.  443,  113  N.  Y. 

Supp.  800:  IrviDE  t.  Irvioc,  90  Hun  433,  35  N.  Y.  Supp. 
744,  alTd.,  140  N.  Y,  573. 

What  mnat  ka  ahowa. — Thayar   v.    MsNaufhton, 

117  N.  Y.  Ill;  ^wnos  t.  Simii,  137  N.  Y.  618;  C.  *  a 

EleatHe  Co.  v.  Walker  Co.,  35  App.  DiT.  428,  54  N.  Y. 

Sudd.  810:  Parker  t.  Pullman  *  Co..  35  App.  DiT.  308, 

Gorpooition, 

App   DIt.  2rt4  -  ■'   " '-    "■  -  -     "—  ^ 

Nawi  Pub.  Co. 
CUodi  T.  Hane_.  _. 

■ry  luaa.   v.     Benti  t.  Carloton  ft „.  _ 

ISl;  Anuden     N.  Y.  Snpp.  208:  Smith  t.  London  Amranoe  Corpont.on, 

474,  170  N.      lI4App.OJT,888,100N.Y.  Supp.  194;  appeal  diemiaaad. 

ric  ,  Co..  6  Miao.      186  S.  Y.  541;  Hubai  Co.  t.  Rocar*.  14:f  Aw.  DiT.  641. 

Y.  5S7:  Brian  v.      137  S.  Y.  Supp.  SW;  Konhaim  t.  HarriL  1*6  App.  DIt. 


k  Co..  1 10 


rber  v  EHinawood. 
13iFi<lier¥.TlrtU«, 
67^:  K'initi  County 
I.  Div    451,  164  N, 


w  York 


3upp.  734;  Love—  .. __.,.. 

1&.  54  N.  Y.  Supp.  734;  Stein  v.  New 
Co.,  47  App.  Div,  550,  62  N.  Y.  Supp.  biv; 
inek.  49  App.  Div.  183.  82  N.  Y.  Supp.  579; 
-  ir_..__  ,-._     ,,.  J^        DiT.  Sis,  100 


SI  467,  468 
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288,  133  N.  y.  Supp.  1038:  DtOy  r.  City  d  New  Ycrk.  118  App.  Di*.  AM.  113  N.  T.  Snpfi.  103*:  Roovrait  t. 

ISO  App.  Dn.  IDS,   134  N.  Y.  Bupp.  7H:  Muder  *,  eebermetbora.  SIMiK.  387,  M  N.  Y.  Sapp.  3M:  Cowdao 

CutMon  Hotel  A  Rnlty  Co  ,  IM  App.  IM*.  403,  1S3  t.  ThIb.  8  Hdd  £33;  Psopls  t.  Wood,  fil  Hud  4M.  T  N. 

N.  Y.  Supp.  10361  Smitb  v.  BmiuoD.  M  Mbe.  IGl.  M  Y.  Bupp.  713:  Cha  Fl>D  *.  IrwJo,  73  Hub  183,  3G  N.  Y. 

N.  Y.  Supp.  783!  Ftsmer  v,  OtlcDboc.  36  Mite.  Ml.  74  Supp.  #71;  Hibbvd  t.  Comm.  AU.  L.  Idl  Co.,  24  N.  T. 

N.  Y.  Supp.  SOe:  Priee  v.  Pulier.  44  MiK.  S83,  90  N.  Y.  Supp  333:  Ann  *.  8u)d.  41  N.  Y.  Supp.  S3;  Mans  *. 

Bupp.  68:  SmiUi  y.  GaUnoL  IDS  Miso.  IS,  173  N.  Y.  Mona  Dry  Doek  A  Rtptii  Co.,  Ill  Uun.  71S,  181  N. 

Supp.  334;  Place  v.  Cha«brDU|fa,  4  Hun  G77,   afld.,  63  Y.  Bupp.  17G. 

NTy,31BiClBflinv.  Drake.  38Hun  144 ;  Keller  v.  Payne,  T<wl.— Rowland  t.  Howlind,  141  N.  Y.  488;  Wiek- 

fil  Hun  31B,  4  N.  Y.  Supp.  227;  MitckeU  v.  Oliver,  M  hun  v.  Fnuee,  13  Hun  431;  UomKa  v.  Homx^  40 

Hun  208.  S  N,  Y,  Bupp.  367:  Browo  t.  STnch.  18  N.  Y.  Hun  42S;  People  v.  Wood.  M  Bun  438,  7  N.  Y.  Sow. 

Supp.   &fil.  712;  Smc  v.  »iminl  t  Lamb.  Co.,  7S  Hun  134.  27  N. 

CUim  Tor  MfTka  u  mUarncT.—RvxUll  v.  Slier-  Y.  Buni.  SM,  ftfl^.,  143  N.  Y.  SZ3:  Flero  t.  PnutdiDc^ 

mm.  131  V.  Y,  W»-.  TfMpt  -'    A7l™\ra«h.  147  N.  Y.  N.  Y.  Supp,  122;  Bace  v,  Ehepud  4  M.  L.  Co.,  27  NTY, 

237;  Cmtine  y.  RuBiell.  ISS  X    V     l^4:  Ert«  t.  Dtu,  SoHi.  6M. 

1  App.  Dlr.  34,  36  .N.  Y.  Sumi  7i7.  Ki' tudi  v.  Btokea,  Gmdlttoni.— Sovle  t.   Balitewl    A    Co..  67  Mib. 

lApp.  Dlv  30G  37  N   Y  .Sunn   .'4<.    \l.bottv.  Corbin.  £00,  124  N.  Y.  Bupp.  Sll. 

'  23  App.  DiT  584,  48  N.  Y.  Sunn    lii.^  Jiidn  T.  Metho-  AcUoD  tat  acMOBtlBS.— Hill  v.  ReynokU.  189  N. 

diM  Church  flf  WilHamsbuiB  i^4  \m>  nL>v347,  48N.  Y.  Y.  S5S.  revi.  llfi  App.  Div.  688,  104  N.  Y,  Sun).  303; 

Supp.  154;  Hdu  t.  Wallaiv.  24  App.  l>iv.  1«>.  4S  N.  Y.  Loverlnv.  Lenoi  Corp.,38  App.  Div.  363.  M  N.  Y.8dpb. 

Supp.  748:  Lewis  v.  SnoiJi,  88  App.  Div  343.  84  N.  Y.  724;  Brenun  v.  GaJe,  44  App.  Div.  3»S,  61  N.  Y.  Supp. 

Supp.  634;  PrE'Dtiee  V.  HuO.  D8  App.  Div.  Ill,  90  N.  Y.  B;  Kdoit.  Glruoa.  S3  App.  Div.  96.  71  N.  Y.  Bupp.  213; 

Supp.  780;  RuHell  v.  McDoo^  135  App.  Div,  844,  Kirkwood  v.  Smith. 72App.Div. 402, 7fiN.Y.8uK>.  1016; 

ll6  N.  Y.  Supp.  990;  Pb»  v.  Amend.  104  App.  Div.  Jonea  v.  Loter.  77  App.  Div.  174.  78  N.  Y.  Bupp.  1000; 

206,  14n  N.  Y.  Supp.  738;  Hoet  V   Allen.  28  MiK.  640,  Weldon  v.  Brown.  84  App.  Div.  482.  82  N.    Y.  Supp. 

SO  N.  Y.  Supp.  191;  MEiritt  v.  ViiEUul,  28  Hun  420:  lOBl:  Csyard  v.  TouCiudeOil  AMiniuCo..  US  App. 

Moxwdl  V.  Collltj  72  Hup  520,  26  N,  V.  Bupp.  63S:  Div.  29B,  J03  N.  Y.  Supp.  437;  Port  *.  V«n  Slolai.  1» 

Bun  V.  NaRs,  73  i^un  574,  28  N.  Y.  Gupp.  184;  Ancel  App.  Div.  766.  117  N.  Y.  Bupp.  SS4;  Slur  v.  Belial, 

V.  B«e,  B7  N,  Y,  Bupp.  817;  Blumberg  v.  Bchwwutein,  iSS  App.  Div.  277,  122  N.  Y,  Su_pp.   1054;  Averill  T. 

16G  N.  Y.  Supp,  1011,  Einer»D,  74  Hun  1S7,  26  N.  Y.  &ipp.  6S0;  Btoku  *- 

Aellun  on  rontncl.— Wekh  v.  Darruh,  S2  If.  Y.  BtokaL  87  Hun  163,  33  N.  Y.  Supp.  1024. 

690;  Ulsmever  V   Beinbauer.  105  N.  Y.  521;  People  v.  Kerlew    of  order   of  rcfcNDce.— Roilvn    Heichts 

Wood,  121  N.  Y.  E33;  Sleek  v.  Colorado  Fud  A  I.  Co.,  Land  Co.  v.  Bunowea.  32  App,  Div.  640,  48  N.  Y.  Bwp. 

142  N.  Y.  236;  Allenlown  Rpiling  Mills  v.  Dwyar,  26  15;  Fiahar  v.  TutUe,  164  App.  Div.  316.  146  N.  Y.  Bupik. 

App.  Div  101.  «  N.  Y.  Supp,  624;  BUck  v.  Vanderbilt.  673. 
70  App.  Div.  16.  74  N.  Y.  Pupp.  1005;  Lindner  v.  Starin. 

§  167.  Compulsory  r^erence  upon  questions  inddentally  arising. 

The  court,  of  ita  own  motion,  or  upon  the  application  of  either  party,  without  the  con- 
Bent  of  the  other,  likewise  may  direct  a  reference  to  "take  an  account  and  report  to  the 

court  thereon,  either  with  or  without  the  testimony,  after  interlocutory  or  final  judg- 
ment, or  where  it  is  necessary  to  do  so  for  the  information  of  the  court;  and  also  to 
determine  and  report  upon  a  question  of  fact  arising  in  any  stf^  of  the  action,  upon 
a  motion  or  otherwise,   except  upon  the  pleadings. 

Dcrlntlra.— Code  dv.  proa.,  i  1016,  without  ohanse:  v.  Bakcr,70Run9£,23N.  Y.Supp.  lOSS;  Clift  v.  Ma*« 

originally  nvlaed  rrom  cods  of  proo,,  I  371.  aubd*.  2.  3.  7S  Hun  517,  27  N,  Y.  Bupp.  7^  affd,,  161  N,  Y,  638: 

icferacM.— baue*  triable  V  oourt  or  refaree,  C,  GriBav,Brooka.7eHun^3eN, Y,  Supp,  794;  Halt<r, 

P.  A.,  [  427.    Pnotioe  upon  a  refereoee,  rule*  ol  dvil  of  Lord,  SI  Hun  S90,  30  N.  Y,  Supp,  1117:   Ronn  v. 

practioa,  17a  New  York  A  Teiaa  Land  Co.,  87  Sun  107,  38^.  Y. 

"To  Ukt  >■  MCODDt."— Central  Tnut  Co.  v.  N.  8upp.840:0'C<Hmarv,Felii.S7Hun  170,33  N.  Y,  Supp. 

Y.  C,  A  H.  R,  R,  Co,,    43  Hun  602,  1074.  affd.,  147  N.  Y,  614;  OemenU  v.  W.  B.  Cww 

BeMtrCT  Bf  refcrw.— Saoford   v.    Riohudwn,    17S  Co..  136  N.  Y.  Supp,  93:  Municipal  Martcacs  Co.  v.  MI 

App,  Div,  160,  161  N,  Y,  Supp,  1026,  Eicbtta  Ave.  Co,  (1021),  IBS  App.  Div,  370.  186  N.  Y. 

AppHotlDII.— Standard  Paahioo  Co.  v.  Sieael-Cooper  Supp,  322. 

Co..  44  App.   Div,  131.  60  N.  Y,  Supp,  739;   Matter  of  McrenM  lo  hmr  and  r«»rt.~Rovidanek  t,  Kn- 

Gillaapie  v,  Mulbolland,  12  Miao,  40,  33  N.  Y,  Supp,  S3;  aalko,  SI  App.  Div.  486.  70  N.  Y.  Supp.  36;  Dean  V. 

Stubba  V.  Riidey.  30  Hud  B20.  Drim,  82  Bud  561,  31  N.  Y.  Supp.  648.  aird..  146  N. 

rowCT  to  wdCT  reference  on   moOaD.— Sluiikin  Y.  696. 

V.  Gerhard  A  Hey,  Ine.  (1921).  IBS  App.  Div.  559,  186  Wben     rtferenoc     Impnww.— RuavU     Hardwan. 

N.  Y.  Supp.  60S.  etc..  Co.  v.  Ulioa  Drop  Forge  Co..  113  App.  Div.  703.  98 

Im*  to  b«  ant  dBtcrmlDed.— Kirkwoid  v.  Smith,  N.  V.  Supp.  777;  Jaoquelin  v.  Manfaattan  Ry,  Co.,  13 

72App.Div.426.76N.Y.Supp.l01S;Weldan    v.  Brown,  Miao,  330,  33  N.  Y,  Supp,  666;  Bloom  v,  Nat,  United 

B4  App.  Div,  482,  82  N,  Y,  Supp,  1051;  Stoka  v,  Sukea,  Benefit  Savinia  A  Loan  Co..  81  Hun  120,  30  N.  Y.  Bupp. 

87  Hun  162,  33  N.  Y,  Supti.  1024.  700,  affd..  152  N.  Y.  114;  Crumble  v.  Manhattan  Ry. 

Wben  rcTcrcDce  Bniper.— Matter  of  Valentine.  72  Co.,  83  Hun  1.  31  N.  Y,  Bupp.  497;  Fianeia  v.  PwWr, 

N.  Y.  184;  Zapp  v.  Mills.  109  N.  Y.  61;  Woodward  v.  SS  Hun  325,  34  N.  Y.  Supp.  762;  Ma^nnia  v.  Seheid. 

Mu<«t*ve.  14  App.  Div.  261,  43  N.  ¥.  Bupp.  830;  Bali*-  92  Hun  621.  36  .V.  Y.  Supp.  1030. 

bury  V.  Slade,  22  App.  Div.  346,  48  N.  Y.  Supp.  76,  revd.  rtmtn  of  rcfCTM.— Marahall  v.   Meeeh,  61   N.  Y. 

on  ether  ETOunda,  160  N.  Y.  278;  Parker  v.  TullmaD  A  140;  RoberU  v.  White,  73  N.  Y.  375;  Eorie  v.  Earle,  93 

Co.,  36  App.  Div.  208.  66  N.  Y.  Supp.  734;  BuehholU  N.  Y.  104;  Doyle  v.  M.  E.  R.  Co..  138  N.  Y.  606;  Qar- 

V.  Florida  £aat  Coaat  Ry.  Co.,  66  App.  Div.  666,  69  N.  eaynaki  v.  Ruaaall,  75  Hun  492, 27  N.Y.  Supp.  468;  DoM- 

Y.  Bupp.  882;  WdnberBer  v,  MetropoRun  Traction  Co.,  mua  v.  Doramua.  76  Bun  337,  37  N.  Y.  Supp.  1OS0. 

63  App.  Div.  240.  71  N.  ¥.  Supp.  SS9:  Matter  of  Culli-  Keporti  statement  of  facta  and  eonolualana  of  law.— 

nan,  63  App.  Div.  540,  S7  N.  Y  Supp.  817;  Neal  v.  Gil-  Matter  of  Federal  Utiion  Surety  Co.,  73  Mue.  28,  133 

•   Inan,  123  App.  Div.  636,  108  N,  Y.  Bupp,  118;  Sproull  N.  Y,  Supp.  166. 

V.  Star  Co..  27  Misc.  27.  68  N.  Y.  Supp.  lOOt;  JoEnaon  PraetlM,— Jamea  v.  Horn,  19  App.  Div.  266,  46  N. 

V.  Welliniton  Copper  Minln«  Co,,  58  Misc.  363,  110  N,  Y.  Bupp,  187;  Mattv  of  TalmKJn.  §9  App.  Div.  466,  57 

Y,  Bupp,  1098;  Turner  v.  New  York  Cent.  A  H.  R.  R.  R,  N,  Y,  Supp.  427.  affd,,  ISINTy!  S43. 

Co..  74  Miao.  524.  132  N.  Y.  Supp.  418:  Fine  v.  Clinton  Written  iBlemsatartaB.— Dowd   v.   Hugfaca'  SoM 

Realty  Co..  106  Miwi.  aiS;  Stubbe  v.  Ripley,  39  Hun  Towini  A  Tran^iortalion  Co..  183  App.  Div.  UO.  170 

820;  People  ei  rd.  Del  Mar  v,  St.  Louia  A  S.  F.  Ry.  Co.,  N.  YrSupp.  184. 

44  Hun  552;  Aldinier  v.  Puih,  57  Hun  1SI,  10  N.  Y.  When  ordo  nnl  ■ppralrtir      Mutual  life  Ih.  Co. 

Bupp.  884.  affd..  1^  N.  Y.  403;  Matter  of  Uke  Shore  A  of  New  York  v.  Anthony,  10  N,  Y.  67. 

M.S.Ry.Ca..85Hun63S,  20N.Y.  Supp.  573;  Wamaley  BcfavDce  u  to  aUnienr  fnmtta.—Htil  v.  Hart 

V.  Uorlon  A  Co..  68  Hun  546.  23  N.  Y.  Supp.  86;  Bakar  (1621).  195  App.  Div.  008,  186  N.  Y.  Supp.  641. 

§  468.  Proceedings  where  several  referees  appointed. 

Where  the  court  is  authorized  to  appoint  a  referee,  it  may  appoint  either  one  or  three, 
in  its  discretion.  And  where  a  reference  is  made  by  consent  of  the  parties,  they  may 
H^ect  any  number  of  referees,  not  exceeding  five. 

Where  the  reference  is  to  more  than  one  referee,  all  must  meet  together  and  hear  all 
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the  allegations  and  proofs  of  the  parties;  but  a  majority  may  appoint  a  time  and  place 
for  the  trialy  decide  any  question  which  arises  upon  the  trial,  sign  a  report  or  settle  a 
case.  Any  of  them  may  administer  an  path  to  a  witness;  and  a  majority  of  those  pres- 
ent at  a  time  and  place  appointed  for  the  trial  may  adjourn  the  trial  to  a  future 
day. 

DuliallHi. — ^Fint  two  sentences  are  code  dr.  proo.,  N.  Y.  301;  People  ex  rel.  Becker  v.  BurtoxL  65  N.  Y.  4A2. 

1 1025.     Lest  two  sentences  are  code  dv.  proe.,  11026.  Three  referees  refflnsad* — Devlin  v.  Mayor.  11  Daly 

1 1025.  oricinallv  revised  from  code  of  nroc.,  |273,  in  363. 

pert.  1 1026,  oncinaUy  revised  from  R.  S.,  pt.  3,  eh.  6,  Slfiiatiire  of  report.— Townsend  v.  Glens  Falls  Ins. 

tH.  6.  146.  Co.,  10  Abb.  N.  8.  277. 

Ill  seiMraL— People  ez  rel.  Hobbard  v.  Harria,  63 


§  469.  General  powers  of  a  referee. 

The  trial,  by  a  referee,  of  an  issue  of  fact,  must  be  brought  on  upon  like  notice  and 
conducted  in  Uke  manner  as  where  the  trial  is  by  the  court  without  a  jury.  The  referee 
exercises,  upon  such  a  trial,  the  same  powers  as  the  court,  to  grant  adjournments,  to 
preserve  order,  and  punish  a  violation  thereof,  or  to  subpoena  a  witness  to  attend  before 
him  and  in  a  proper  case  to  bring  with  him  a  book,  document  or  other  paper.  Upon 
the  trial  of  an  issue  of  fact,  the  referee  exercises  also  the  same  power  as  the  court,  to 
allow  amendments  to  the  summons  or  to  the  pleadings;  to  compel  the  attendance  of  a 
witness  by  attachment;  and  to  punish  a  witness  for  a  contempt  of  court,  for  non-attend- 
ance, or  refusal  to  be  sworn,  or  to  testify.  On  a  hearing  before  a  referee  or  referees,  the 
plaintiff  may  submit  to  a  nonsuit  or  a  dismissal  of  his  complaint  or  may  be  nonsuited 
or  his  complaint  may  be  dismissed,  in  like  manner  as  upon  a  trial,  at  any  time  before 
the  cause  has  been  finally  submitted  for  decision. 

Where  a  final  judgment  upon  the  whole  issue  must  be  awarded  in  a  referee's  report, 
the  referee  may  make  a  computation,  or  an  assessment,  or  take  an  account,  or  proof 
of  a  fact,  for  the  purpose  of  enabling  him  to  award  the  proper  judgment  or  enabling 
the  court  to  carry  it  into  effect;  and  he  may  ascertain  and  fix  the  damages,  as  a  jury 
may  do  upon  the  execution  of  a  writ  of  inquiry.  The  powers  conferred  by  this  section 
are  exercised  in  like  manner  and  upon  like  terms  as  similar  powers  are  exercised  by  the 
court  upon  a  trial.    (Am.  by  L.  1921,  ch.  372,  in  eflfect  Oct.  1,  1921.) 


]>crl«»tioii.~Code  eiv.  proo.,  |  1018,  amended.  The 
new  metter  in  the  seoond  sentence  is  taken  from  code 
«▼.  proc^  1 1017,  and  f  1017  i^  omitted.  The  matter 
oooitted  n-om  the  first  sentence  is  nnneoessary  in  view 
of  the  lancoace  retained  that  the  trial  is  to  be  eon- 
dueted  before  the  referee  "in  like  manner"  as  in  a  trial 
before  a  court  without  a  jury.  The  new  matter  in  the 
fourth  sentMiee  is  from  general  rules  of  practice,  80. 
The  fiftii  sentooce  is  the  last  sentence  of  code  dv.  proo., 
1 1223,  with  the  reference  omitted  and  new  matter  in- 
serted to  cover  reference.  (  1018,  oiicinaUy  revised  from 
code  of  proc.,  f  272;  next  to  last  sentence  was  new  in 
code  dv.  proc.,  ft  1017,  originally  revised  from  R.  S.,  pt. 
8.  oh.  0.  tit.  6,  ft  45.  ft  1233.  am.  by  L.  1877,  oh.  416; 
oiuanaUy  revised  from  code  of  proo.,  ft  360.  in  part. 

The  amendment  of  1021  made  to  conform  to  rules 
of  civil  pnetiee,  106-111. 

Bcfcroieee. — ^Appeal  from  finaljudgment  after  afBrm- 
anee  ci  interlocutory  judgment,  C.  P.  A.,  ft  600. 

Nonsuit  before  r^eree;  testimony  in  references  other 
than  trial  for  issues,  exceptions  when  filed,  rules  of  civil 
».  i:o. 

§■  ieiiaral.-H9cofield  v.  Hermandes.  47  N. 


Y.  813;  Schuyler  v.  Smith.  61  N.  Y.  800.  817;  Van  Derlip 
V.  Keyser,  68  N.  Y.  443:  Matter  of  Attorney-General, 
22  App.  Div.  285,  47  N.  Y.  Supp.  883;  Albany  Brass  A 
Iron  Co.  V.  Hoffman,  30  App.  Div.  76,  51  N.  Y.  Supp. 
770;  Ward  v.  Bronson.  126  App.  Div.  508,  110  N.  Y. 
0opp.  336;  McOeary  v.  McCleary.  30  Hun  154;  New 
York  Elevated  R.  Co.  v.  McDanid,  31  Hun  310;  O'Brien 
V.  CatsldU  M.  R.  Co.,  32  Hun  636;  Garcsynski  v.  Russell. 
75  Hon  402,  27  N.  Y.  Supp.  458;  Manmna  v.  Manning. 
87  Hun  221 ,  33  N.  Y.  Supp.  1020 ;  Erhard  v.  Kings  County, 
36  N.   Y.   Supp.  656. 

rower  to  Un  stonographer.— Baff  v.  Elias,  152 
App.  Div.  236.  136  N.  YTSupp.  563. 

Amoiidment  of  ptoodlngs.— Bockes  v.  Lanang, 
74  N.  Y.  437:  Price  v.  Brown.  08  N.  Y.  388;  Bennett  v. 
Agrieultuiml  Ins.  Co.,  106  N.  Y.  243;  Eldred  v.  Eames, 
115  N.  Y.  401;  Nichols  v.  Scranton  Steel  Co..  137  N.  Y. 
471;  McLaughlin  v.  Webster,  141  N.  Y.  76;  Warner  v. 
Babeodt,  O^^ip.  Div.  308.  41  N.  Y.  Supp.  493;  Perry  v. 
Levmison,  82  App.  Div.  94,  81  N.  Y.  Supp.  586.  affd., 
178  N.  Y.  660;  Bamum  v.  Williams,  No.  1.  91  App.  Div. 
464,  86  N.  Y.  Supp.  821;  Perkins  v.  Storrs.  114  App. 
Div.  322,  90  N.  Y.  Supp.  849;  People  v.  Albion  Cider  A 
l^negar  Co.,  138  App.  Div.  865,  118  N.  Y.  Supp.  15; 


Kelly  V.  St.  Michael's  Roman  Catholic  Church,  148  App 
Div.  767,  133  N.  Y.  Supp.  828;  In  re  Gearns.  27  Misc. 
76,58N.Y.Supp.  200;Snclairv.  NeUl.lHunSO;  Knapp 
V.  Hungerfoid.  7  Hun  588;  Riley  v.  Corwin,  17  Hun  507; 
Snow  V.  Cable,  19  Hun  280:  Knapp  v.  Fowler.  26  Hun 
200;  Wilcox  v.  Onondaga  Co.  Savings  Bank,  40  Hun 
297;  Button  v.  Schuyler's  Steam  Tow  Boat  Line,  40 
Hun  422:  Bullock  v.  Bemus,  40  Hun  623:  Zoller  v.  Kel- 
logg, 66  Hun  194.  21  N.  Y.  Supp.  226;  Craig  v.  Craig. 
66  Hun  452.  21  N.  Y.  Supp.  241;Haightv.  Uttlefield.71 
Hun  285,  24  N.  Y.  Supp.  1097,  affd^  147  N.  Y.  338; 
Robeson  v.  Central  R.  Co..  76  Hun  444,  28  N.  Y.  Supp. 
104:  Mowell  v.  Van  Buren.  77  Hun  569.  28  N.  Y.  Supp. 
1035;  Drew  v.  Longwell.  81  Hun  144,  30  N.  Y.  Supp. 
753;  Drake  v.  Siebold.  81  Hun  178.  30  N.  Y.  Supp.  607; 
Rocker  v.  Wildforster.  20  N.  Y.  Supp.  0;  McCready  v. 
Farm.  L.  &  T.  Co..  29  N.  Y.  Supp.  361;  Grattan  v.  Met. 
L.  Ins.  Co..  80  N.  Y.  Supp.  281. 

Powers  as  to  efldenee.— Lathrop  v.  Branhall,  64 
N.  Y.  365;  Blashfield  v.  Empire  State  Telephone  A  Tele- 

E-aph  Co..  147  N.  Y.  520;  Kopetsky  v.  Metropolitan 
lev.  Ry.  Co.,  14  Misc.  311,  35  N.  Y.  Supp.  766,  affd.. 
159  N.  Y.  589;  Miles  v.  Sackett.  30  Hun  68;  Adams  v. 
Olin,  64  Hun  268.  18  N.  Y.  Supp.  899;  Doremus  v.  Dore- 
mus.  76  Hun  337,  27  N.  Y.  Supp.  1039. 

Power  to  reopen  ease. — Wright  v.  Rensens.  133  N. 
Y.  298;  De  Witt  v.  Monjo.  46  App.  Div.  633.  61  N.  Y. 
Supp.  1046;  Decker  v.  O'Brien.  13  Misc.  94.  34  N.  Y. 
Supp.81;Pagev.Methfessel,  71  Hun  442. 25  N.  Y.  Supp. 
11,  affd..   145  N.  Y.  602. 

Power  to  Danish  witnesses  for  eoniempt. — ^People 
ex  rel.  Baldwin  v.  Miller,  9  Misc.  1.  29  N.  Y.  Supp.  305; 
Matter  of  Attorney-General,  21  Misc.  101.  47  N.  Y. 
Supp.  20.  affd..  22  App.  Div.  285,  47  N.  Y.  Supp.  883; 
Milton  V.  Richardson,  21  Misc.  380.  47  N.  Y.  Supp.  735; 
Navlor  v.  Naylor,  32  Hun  228. 

Fees,  request  for  adr»neenient.— Topia  Mining 
Co.  V.  Warfield.  145  App.  Div.  422,  129  N.  Y.  Supp. 
1076. 

Code  elvU  proc^  ft  1228;  appUcatlon.—Hasbronek 
V.  New  Palti  H.  &  P.  Traction  Co..  98  App.  Div.  563,  90 
N.  Y.  Supp.  977;  Winterson  v.  Hitehings,  34  N.  Y. 
Supp.  18. 

Idem;  Neeesslty  for  proof. — Albright  v.  Trinity 
Presbyterian  Church,  170  App.  Div.  70,  157  N.  Y.  Supp. 
79. 
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f  §  470,  471  CIVIL  PRACTICE  ACT  art.  34 

§  470.  R^eree's  report. 

The  followiDg  regulations  shall  apply  to  a  referee's  report: 

(I.)  It  shall  oomply  with  the  requirements  as  to  a  decision  by  the  court  in  a  like  case; 

(2.)  Where  the  whole  issue  is  an  issue  of  fact,  the  report  stands  as  a  decision  of  the 
court; 

(3.)  Upon  the  trial  by  a  referee  of  an  issue  of  fact,  or  where  a  reference  is  made  as  pre- 
scribed in  section  four  hundred  and  sixty-seven  of  this  act,  his  written  report  either  must 
be  filed  with  the  clerk  or  delivered  to  the  attorney  for  one  of  the  parties  within  sixty 
days  from  the  time  when  the  cause  or  matter  is  finally  submitted;  otherwise  either  party 
before  it  is  filed  or  delivered  may  serve  a  notice  upon  the  attorney  for  the  adverse  party 
that  he  elects  to  end  the  reference.  In  such  a  case  the  action  must  thenceforth  proceed  as 
if  the  reference  had  not  been  directed;  and  the  referee  is  not  entitled  to  any  fees.  (Am. 
by  L.  1921,  ch.  372,  in  effect  Oct.  1,  1921.) 


DeriTatton.-^ubd.  1  ia  new  wordinc  and  oovera  able,  111  Add.  Dir.  508.  07  N.  Y.  Sai».  OSS:  Dame  r. 
oode  oiv.  proe.,  §§  1021.  1022.  as  to  referee^i  report.  As  Mavnard,  139  App.  Dir.  385.  124  N.  Y.  Supp.  17;  Bed- 
to  decision  of  ooiirt  these  sections  are  covered  under  ford  v.  Hoi-Tan  Co..  140  App.  Dir.  282.  126  M.  Y.  Supp. 
~  10.  441.  ante.  3ubd.  2  is  the  arst  173;  Levin  v.  Berlin,  141  App.  Dir.  119,  125  N.  Y.  8«pp. 
'.  proo.,  §  1228.  The  last  sentence  761;  Winokler  ▼.  Winckler,  149  App.  Div.  350.  133  N.  Y. 
rodcments."  I  499.  post.    Subd.  3  is  Supp.  768;  Nealis  ▼.  Meyer.  21  Misc.  844.  47  N.  Y.  9mp. 


tnal  by  court.  §§  440.  441.   ante.     3ubd.  2  is  the  arst     173;  Levin  v.  Berlin, 
sentence  of  code  dv. 

of  I  1228  is  under  "Ji  __  _  _      

code  civ.  proc..  §  1010.  without  chance."  ^  1021.  as  am.     156;  Matter  of  Santos.  $1  Misc.  76.  64  N.  Y.  Snpp.  5^2; 


by  L.  1879,  eh.  542.  L.  1895.  ch.  946;  originally  a  sub-     Rowlands  v.  Y.  M.  C.  A..  32  Misc.  421.  66  N.  Y.  9ui>p. 


revised  from  parts  of  code  of  proc.  §§  267.  272.    |  1228,  66  Hun  452.  21  N.  Y.  Supp.  241;  Morrow  v.  MeMahon. 

as  am.  by  L.  1879.  ch.  542;  originally  revised  from  code  75  N.  Y.  Supp.  534. 

ofproc,  §§  267.  272.    1 1019.  as  am.  by  L.  1882.  ch.  btendon  of  ttoM.— Balloa  ▼.  ParwNM,  56  N.  Y. 

397;  originally  revised  from  code  of  proc.,  §  273.  last  673;  Sproull  v.  Star  Co..  66  App.  Div.  575.  61  N.  Y. 

MQienaa.  Supp.  404;  OiU  v.  dark,  31  Mum.  387.  65  N.  Y.  Supp. 

The  amendment  of  1921  made  to  conform  to  rues  406.  affd..  54  I^m.  Div.  617. 66 N.  Y. Supp.  1132;  Matter 

of  civil  practice.  106-111.  of  Robinson.  I»  Misc.  171,  104  N.  Y.  Supp.  588;  Dwver 

Eefcrenees.— Filing  decision  upon  trial  by  the  court,  v.  Hoffman,  39  Hun  360;  Patterson  v.  Kn^ip,  88  Hun 

C.  P.  A..  §  442;  notice  of  exceptions  to  report  of  referee.  492,  32  N.  Y.  Supp.  82. 

Id..  1 445;  judgment  in  matrimonial  action  must  be  ren-  Dellfiry  of  report,— Agrioultural  Ins.  Co.  v.  Darrow, 


lo..  1 440;  judgment  in  matrimonial  action  must  be  ren-  DeUfiry  or  rtnors,— A^oultural  ins.  kJo.  v.  iiarrow, 
dared  by  court.  Id..  1 1174;  general  provisions  as  to  fees.  70  App.  Div.  413.  75  N.  Y.  Supp.  128;  Morrow  v.  Mo- 
Id..  H 1545.  1546.  Mahon,  71  App.  Div.  171.  75  N.  Y.  Sum>.  634;  Dou^as 

ApRlleattoii  of  code  el?,  pree.,  I  ttlt.— Matter  of  v.  Smith,  65  Hun  11.  19  N.  Y.  Supp.  <^. 

Doyle  v.  Mayor.  26  Misc.  61.   56  N.  Y.  Supp.  441;  F^es  eondlMoned  on  dellTeiT  of  reperi.— Fisch^ 


Matter  of  Santos,  31  Misc.  76.  64  N.  Y.   Supp.  572;  v.  Roob.  81  N.  Y.  235:  Qeib  v.  tanning.  83  N.  Y.  46; 

Matter  of  Robinson,  53  Misc.  171.  104  N.  Y.  Supp.  588;  Mead  v.  Tuckerman,  105  N.  Y.  557;  RusseU  v.  I^rth.  66 

Bennett  v.  Pittman,  48  Hun  612.  1  N.  Y.  Supp  27.  App.  Dir.  290.  72  N.  Y.  Supp.  615;  Bottome  v.  Neeley, 

WalTer  of  profleloiia  of  eode  el?,  proe.,  1 1M9.—  124  App.  Div.  600,  109  N.  Y.  Supp.  120,  affd.,  194  N.  Y. 

Matter  of  Robinson,  53  Misc.    171.   104  N.  Y.  Supp.  575;  Sounier  v.  Bamum.  31  Misc.  357.  65  ^r.  Y.  Supp. 


588.  414;  Hertabetg  v.  Elvidge,  80  Misc.  290.  142  N.  Y.  Supp. 

Tcrmlnftlton  of  refevenee. — ^little  v.   Lynch,   99  211. 

N.  Y.  112;  Genet  v.  President,  etc..  of  D.  ft  H.  C.  Co..  1  Sigiuitareorrepori.— Smith  v.  QeiKer,  208  N.  Y.  806. 

App.  Div.  631.  37  N.  Y.  Supp.  610:  Merritt  v.  Merritt,  YMsttiMP    repori.— Bedford    v.  Hoi-Tan    Co.,     140 

18  App.  Div.  313.  45  N.  Y.Supp.  833;  Ledererv.Lederer.  App.  Div.  282.  125  N.  Y.  Supp.  173. 
108  App.  Div.  228,  95  N.  Y.  Supp.  623;  Matter  of  Ven- 

§  471.  Requests  to  referee  to  find. 

Before  the  cause  is  finally  submitted  to  the  referee,  or  within  such  time  afterwards 
and  before  the  report  is  rendered  as  the  referee  allows,  the  attorney  for  either  party 
may  submit  in  writing  a  statement  of  the  facts  which  he  deems  established  by  the  evi- 
dence and  of  the  rulings  upon  questions  of  law  which  he  desires  the  referee  to  make. 
The  statement  must  be  in  the  form  of,  and  be  disposed  of  by  the  referee  as  a  similar  state- 
ment in  a  cause  submitted  to  the  court.  An  exception  may  be  taken  to  a  refusal  of  the 
court  or  referee  to  find  any  request  thus  submitted. 

DerlTBtioD. — Code  dv.  proc.,  §  1023,  as  added  by     As  to  similar  re<mests  to  court,  the  section  has  been 
L.  1904,  ch.  491,  as  mueh  as  is  necessary  to  cover  re-     covered  under  tzial  by  court,  |  489,  ante. 
quests  to  referee  to  find  facts  and  conduAons  of  law.        Beport  of  miffiogale*!  iweree. — Matter  of  Ttough- 

ton.  101  Misc.  386.  166  N.  Y.  Supp.  1077. 
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ARTICLE  35 
Judgment 

JUDGMBNT  OBIISRALLT 

Bw.472.  Dofinltion  of  Judsment. 
473^  D«elantory  judgments. 

474.  Judcmant  nay  be  for  or  aounet  any  of  the  partiet. 

475.  Judcment  in  action  against  defendants  severally  liable. 

476.  Judgment  on  pleadings  or  admission  of  part  of  cause. 

477.  Judgment  when  counterclaim  estahHshed. 

478.  Judgment  after  death  of  party. 

470.  Demand  as  affecting  amount  of  Judgment. 

480.  Interest  on  sum  awarded  to  be  included  in  racoYciy. 

481.  Judgment  to  bear  interest. 

482.  Effect  of  Judgment  dismissing  complaint. 

483b  Judgment  where  penonal  ssrviee  is  mads  without  the  state. 

484.  Limitation  of  action  upon  Judgment. 

JUDOBfSNT  BT  VET  AWT 

485.  ESntoT  of  default  judgment  by  the  cleric 

485.  PnxH  to  be  filed  vnth  clerk  by  plaintiff  upon  default. 

487.  Determination  by  cleric  of  amount  of  default  judgment. 

488.  Judgment  for  ezoese  where  counterclaim  interposed. 

489.  Apimcation  to  court  for  judgment  by  default. 
I                      490.  Rendering  default  judgment  by  court. 

491.  Application  where  one  or  mors  defendants  have  appeared. 

492.  Judgment  by  default  against  infant  defendant. 

493.  Judgment  by  default  where  service  without  state  or  not  personaL 

494.  Judgment  upon  failure  to  reply. 

JUDGMENT  Amft  imiAL 

495.  Judgment  after  venjiet. 

JUDGBIENT  Arm  APPEAL 

496.  Ffaial  judgment  after  affirmance  by  ^MMllate  division. 

497.  Mode  of  enforcing  affirmed  or  modiflea  judi^nsnt. 

498.  Docket  of  revwsed  or  modified  judgment. 

499.  Judgment  after  motion  for  new  trial,  heard  by  an  appellate  court. 

EN1ST  AND  DOCKET  OP  JUDGMENT 

500.  Entry  of  Judgment  in  county  where  real  property  situated. 
fiOl.  County  clerics  to  docket  judgments. 
602.  Transcripts  and  docketing  iudgments  thereon. 
508.  Judgment-roll  must  be  fiml  belon  enf oreement. 

ENFOBCBMBNT  OP  JUDGMENT 

504.  Enforcement  of  Judgment  b^  execution. 

505.  Enforcement  of  judgment  without  execution. 
500.  Place  and  mode  of  sale  of  real  property. 

507.  Security  upon  sale  by  referee. 

508.  Conveyance  to  state  name  of  party. 

LIEN  OP  JUDGMENT 

500.  Judgment  not  lien  until  docketed. 

510.  Lien  of  judgment  upon  real  property. 

51L  Amendment  of  judgment  to  designate  judgment  debtor  by  name. 

518.  Levy  uimn  real  property. 

513.'  Exemption  from  levy  of  land  under  contract. 

514.  Lien  of  judgment  subordinate  to  purchase-money  mortgages. 

515.  Extenaon  of  Uen  in  certain  cases. 

516.  Suspension  of  Uen  by  order  on  ^PmJ. 

517.  Time  from  which  oraer  waspeodM  uen  on  appeal. 

518.  Suspension  of  lien  in  another  county. 

519.  Restoration  of  lien  after  appeal. 

520.  Judgment  against  nonresiaent  enforceable  only  against  attached  property. 

SERING  ASIDE  JUDGMENT 

521.  Setting  aside  Judgment  for  irregularity. 
538.  Setting  aside  Judgment  for  error  in  fact. 
623.  Setting  aside  ludgmeat  after  death  of  party. 

584.  Setting  aside  judgment  by  person  not  a  psrty. 

585.  Motion  to  set  ssioe  where  severs]  persons  entitied. 
530.  Notice  of  motion  to  set  aside  judgoMnt  for  error  in  fact. 
537.  Notice  of  motion;  how  i^ven. 

528.  lime  for  motion  to  set  aside  judgment. 

529.  Rsstittttion  after  judgment  set  aside. 

SATISPACnON,  ASSIGNMENT  AND  CANCEULAIION 

530l  Satiilaetion  and  cancellation  of  judgment. 

581.  Satisfaction  of  judi^ent  after  oompontion  by  joint  debtor. 

5S2.  Sataifaetion-pieoe  ipven  on  pasrment  of  judgment. 

533.  Acknowledgment  of  assignment  of  judgment. 

584.  Notice  fliea  by  certain  parties  has  effect  of  assignment. 

536.  Return  of  execution  unsatisfied. 

536.  Return  of  satisfied  execution  and  filing  of  same. 

537.  Oanoellation  of  docket  on  clerk's  oertifieate, 
638.  Power  of  courts  respecting  docket. 

fifttry  of  assignment  of  judgment. 
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JUDGMENT  BT  CONnESOIOIf 

540.  Judgment  by  oonf  esrion  without  action. 

541.  Statement  by  defendant. 

542.  Ck>nfeMion  by  joint  debtors. 

543.  Entry  of  judgment  on  filing  statement. 

544.  Jud^ent-roU;  docketing  and  enforcing  the  judgment. 

545.  Execution  where  the  judgment  is  not  all  due. 

JUDGBIENT  ON  SVBMmtD  FACTS 

546.  Submisnon  of  controver^r  upon  agreed  facta. 

547.  Filing  papers  on  submission  of  controversy. 

548.  Proceedings  subsequent  to  subnusnon. 


JUDGMBIfT  GBNBRALLT 

§  472.  Definition  of  judgment. 

A  judgment  is  the  detennination  of  the  rights  of  the  parties  in  an  action,  and   may 
be  either  interlocutory  or  final. 

DerlTatlon.— Code  civ.  proc.,  §  1200,  as  am.  by  L. 
1877»  oh.  416,  rewritten,  ^e  section  as  it  existed  in 
oode  civ.  proc.  enumerated  the  two  classes  of  judgments. 
It  seemed  best  to  rearrange  the  language  of  the  section 
and  make  a  definition  of  the  term  "judnnent"  and  then 
enumerate  the  classes.  §  1200,  originaUy  revised  from 
oode  of  proc.,   1245. 

Reference. — Generally,  rules  of  civil  practice,  185-204. 
As  to  distinction  between  order  and  judgment,  see 
C.  P. -A.,  4127. 

IMsttiiedon.— Maeder  v.  Werler.  43  Miae.  19.  87  N. 
Y.  Supp.  402. 

Inlmocatoryjndffment.— Chamberlain  v.   Demp-. 


sey,  36  N.  Y.  144;  Morris  v.  Mormofe,  88  N.  Y.  172; 
Cambridge,  etc.,  Nat.  Bank  v.  Ljnun.  76  N.  Y.  614; 
King  V.  Barnes,  107  N.  Y.  645;  Devlin  v.  Hinman,  40 
App.  Div.  101,  67  N.  Y.  Supp.  663.  alTd..  161  N.  Y.  115; 
Fales  v.  Globe  Knitting  Co..  51  Hun  487.  4  N.  Y.  Supp. 
284;  Garner  v.  Harmony  MOls.  6  Abb.  N.  C.  212. 

nnal  JndKnient.— Tomnkins  v.  Hyatt,  19  N.  Y. 
534:  Young  ▼.  Brush.  28  N.  Y.  667.  18  App.  Pr.  171; 
Barker  vTCocks,  50  N.  Y.  689;  CatUn  v.  Griasler.  67  N. 
Y. 363; HascaU V.King. 54 App. Div. 441.  66  N.Y.  Supp. 
1112:  Erie  R.  Co.  vrs^vard,  50  App.  Div.  187,  191,  69 
N.  Y.  Supp.  57;  Prentiss  v.  Bowden.  14  Mise.  185.  85 
N.   Y.   Supp.  653. 


§  473.  Declaratory  judgments. 

The  supreme  court  shall  have  power  in  any  action  or  proceeding  to  declare  rights 
and  other  legal  relations  on  request  for  such  declaration  whether  or  not  further  relief 
is  or  could  be  claimed,  and  such  declaration  shall  have  the  force  of  a  final  judgment. 

Such  provisions  shall  be  made  by  rules  as  may  be  necessary  and  proper  to  carry  into 
effect  the  provisions  of  this  section. 

DerlTSdon.— New.  Bogg  v.  Midland  Ry.,  L.  R.  4  £q.  310;  Offin  v.  Roohford 

ftefferences. — Practice,  prayer,  jurisdiction,  verdict.  Rural  Council  (1906),  1  Ch.  342;  So<»6t6  Maritime  v. 

costs,  rules  of  civil  practice.  210-214.  Venus  Steam  Shipping  Co.,  9  Conn.  Cas.  289:  The  Manar 

Oonstttatloiimlily.— Anway  v.  Grand  Rapids  Ry..  (No.  2).  89  L.  T.  218;  Fabe  v.  Gosworth  Urban  Council, 

179  N.  W.  (Mich.)  350.  88  L.  T.  549;  North-Eastern  Marine  Engineering   Co. 

In  ceiMrml.— English  practice,  order  25,  rule  5;  The  v.  Leeds  Forge  Co.,  (1906).  2  Ch.  498;  Dysart  (Earl)  v. 

Annual  Practice  (English),  1922,  pp.  414,  ff.;  12  A.  L.  R.  Hammerton  A  Co.,  (1914),  1  Ch.  822;  Buighes  v.  Att.- 

52;  34  Harvard  L.  Rev.  697;  28  Yale  L.  J.  1.  105;  29  Id.  Gen.    (1912),  1  Ch.  173,  (1911),  2  Ch.  139;  Guaranty 

545;  30  Id.  161;  16  Mich.  L.  Rev.  69;  19  Id.  86.  537;  21  Trust  Co.  of  New  York  v.  Hannay  A  Co.  (1915),  2  K.  B. 

Columbia  L.  Rev.  113.  168;  53  Am.  L.  Rev.  161;  6  Am.  536;  In  re  Clay,  Clay  v.  Booth  (1919).  1  Ch.  66;  Evans  v . 

Bar  Assn.  J.  145;  7  Id..  107, 141;  5  Minn.  L.  Rev.  32,  172;  M.  S.  A  h.  Ry.  Co.,  36  C.  D.  640;  Chapman  v.  Michaelara 

8  Cal.  L.  Rev.  133;  25  Law  Notes  (American)  46;  7  Vir-  (1908).  2  Ch.  612;  In  re  Staples,  Owen  v.  Owen  (1916), 

ginia  Law  Register,  475.  1  Ch.  322;  Llandudno  U.  D.  C.  v.  Woods  (1899),  2  Ch. 

CoBstraetton.— King  V.Hall,  5  Cal  J83;Hanleyv.  Wet-  705;  Att.-Gen.  v.  Mertlurr  Tydvil  Union  (1900).  1  Ch. 

more,  15  R.  I.  386;  Ungaro's  Will,  88  N.  J.  Eq.  25;  Ren-  516;  Islington  Vestry  v.  Hornsey  U.  D.  C.  (1900),  1  Ch. 

wick  V.  Hay,  90  N.  J.  Eq.  148;  Mayor  of  Bayonne  v.  695;  West  v.  Sackville  (1903),  2  Ch.  378;  Elsdon  v.  Hamp- 

East  Jersey  Water  Co.,  108  Atl.  (N.  J.)  121;  Ackerman  v.  stead  Corporation  (1916),  2  Ch.  633;  Dyson  v.  Att.-Gen. 

Union  A  New  Haven  Trust  Co.,  90  Conn.  63;  91  Id.  500;  (No.  1)  (1911),  1  K.  B.  410;  Dyson  v.  Att.-Gen.  (No.  2) 

Hahl  V.  Sugo,  169  N.  Y.  109;  Austen  v.  Collins,  54  L.  T.  (1912).  1  Ch.  158;  In  re  St.  ^fasaire  Co.,  12  C.  D.  94; 

903;  Harrison  v.  Rutland  (1893),  1  Q.  B.  142;  London  Warter  v.  Warter,  15  P.  D.  35;  Yool  v.  Ewing,  I.  R.  446; 

Association  of  Ship  Owners  v.  London  and  India  Docks  In  re  Berens.  W.  N.  (1888),  95;  Att.-Gen.  v.  Scott,  20 

Joint  Committee  (1892),  3  Ch.  242;  Hampton  v.  Holman,  Times  Rep.  633;  Honour  v.  Equitable  Life  Assurance 

5  Ch.  D.  183;  Harrison  v.  Cornwall  Minerals  Ry.,  16  Ch.  Society  (1900),  1  Ch.  854;  Lewis  v.  Green  (1905),  2  Ch. 

D.  66;  Livesay  v.  Harding,  21  Beav.  227;  Savil  v.  Bruce,  340;  China  Mutual  Steam  Navigation  Co.,  Ltd.  v.  Ma- 

29  Beav.  557;  Hope  v.  Hope.  4  DeG.  M.  A  G.  328;  Rdoke  day  (1918),  1  K.  B.  33:  WiUiams  v.  North's  Navintion, 

V.  Kensington,  2  Kay  4c  J.  753;  Webb  v.  Byng,  2  DeG.  M.  dec..  Ltd.  (1904),  2  K.  B.   49;   Varradough    v.  Brown 

ft  G.  633;  Whitehead  v.  Ljmes,  Burrell,  In  re,  12  L.  T.  (1897),  A.  C.  623;  Grand  Junction  Waterworks  Co.  ▼. 

332,  Bristow  v.  Whitmore,  4  Kay  &  J.  743;  Moore  v.  Hampton  U.  D.  C.  (1898).  2  Ch.  331;  Baxter  v.  L.  C.  C, 

Walter*  8  L.  T.  448;  Att.-Gen.  v.  Boyle,   10  L.  T.  290;  63  L.  T.  767;  BuU  v.  Att.-Gen.  for  N.  S.  W,  (1916),  2 

Lautour  v.  Att.-Gen.,  5  N.  R.  102,  231;  Byam  v.  Byam,  19  A.  C.  564;  Powell  ft  Thomas  v.  Evan  Jones  ft  Co.  (1905), 

Beav.  58:  Norman  v.  Johnson,  8  W.  R.  300;  Pennell  v.  I  K.  B.  11;  Rawlinson  v.  Mort,  93  L.  T.  555;  Ankeraon  ▼. 

Dysart  (JBarl),  27  Beav.  542;  Davis  v.  Dysart   ffiarl),  Connelly  (1906),  2  Ch.  544,  (1907),  1  Ch.  678;  Cope  v. 

20  Beav.  405;  Forsbrook  v.  Forsbrook,  L.  R.  3  Ch.  93;  Crosslnghani  a908),  2  Ch.  624;  West  v.  Gwynne  (1911), 

Gurney  v.  Gurney,  1  Hem.  ft  M.  413;  Cooke  v.  Cooke,  2  Ch.  1;  Oram  v.  Hutt  (1913),  1  Ch.  259;  (1914),  1  Ch. 

4  De  Q.  J.  ft  S.  704;  Anon.,  2  Hem.  ft  M.  124;  Bright  v.  98,  C.  A.;  Bourgon  v.  Township  of  Cumberland,  22  Ont. 

Tsmdall,  4  Ch.  D.  189;  Pryse  v.  Pryse,  27  L.  T.  575;  L.  Rep.  256j^ Russian  Commercial  Bank  v.  British  Bank 


Curtis  V.  Sheffield.  21  Ch.  D.  1;  Fletcher  v.  Rogers,  1 
W.  R.  125;  Burt  v.  Sturt,  1  W.  R.  145;  Savage  v.  Tyles, 
20  W.  R.  817;  Smith  v.  Gibson,  25  L.  T.  559;  Bell  v.  Cade, 
2  John  ft  H.  122;  Jackson  v.  Twinley,  1  Drew,  617;  Goe- 
ling  V.  Gosb'ng,  1  Johns.  265:  Fyfe  v.  Arbuthnot,  26  L.  J. 
Ch.  646;  Langdale  (Lady)  v.  Bnggs,  8  De  G.  M.  ft  G.  391; 


for  Foreign  Trade.  W.  N..  (1921),  239;  Barwick  v.  S.  E.  ft 
C.  Ry.  Co.  (1921),  1  K.  B.  187,  C.  A.;  Simmonds  v. 
Newport  Abercarn  Black  Vein  Coal  Co.  (1921),  1  K.  B. 
616;  Bombay  and  Persia  S.  N.  Co.  v.  Maday  (1920), 
3  K.  B.  402;  Censor tio  Venesiano.  etc..  v.  Northumber- 
land Shipbuilding  Co.  (1920),  121  L.  J.  628. 

§  474.  Judgment  may  be  for  or  against  any  of  the  parties. 

1.  Judgment  may  be  given  for  or  against  one  or  more  plaintiffs  and  for  or  against  one 
or  more  defendants.  It  may  determine  the  ultimate  ri^ts  of  the  parties  on  the  same 
side,  as  between  themselves;  and  it  may  grant  to  a  defendant  any  affirmative  relief  to 
which  he  is  entitled. 

2.  Where  the  action  is  against  two  or  more  defendants,  and  a  several  judgment  is  proper, 
the  court  may  render  judgment,  or  require  the  plaintiff   to  take  judgment,  against 


art.  35 


JUDGMENT 


§§  475,  476 


one  or  more  of  the  defendants;  and  direct  that   the   action   be  severed,   and   proceed 

ai^ainst  the  others  as  the  only  defendants  theidn. 

Dcrtfmtton.— 4hib<L  1  U  oode  dr.  proo..  1 1204.  Subd.  Power  v.  Savin.  64  Hun  560,  19  N.  Y.  Supp.  340,  affd., 

3  ia  ood«  dv.  proo.,  |  1205.    I  1204,  orupnally  revised  139  N.  T.  662;  Bioshamton  Sav.  Bank  v.  Bine.  Trust 

from  oode  of  proc..  I  274.    §  1205,  originally  revised  from  Co..  85  Hun  75.  84.  32  N.  Y.  Supp.  657;  Krieer  v.  Rod- 

eode  of  proc.  |  274,  second  sentenoe.  gers  (1921).  195  App.  Div.  394.  186  N.  Y.  Supp.  316; 

Eefer«Bces.-<;enerally,  rules  of  dvil  practice,  193-  Hewlett  v.  Van  Voorbis  (1921).  196  App.  Div.  322.  187 

198.    Service  of  answer  on  oodefendanta.  C.  P.  A.,  (  264;  N.  Y.  Supp.  533 


effect  of  service  of  summons  on  some,  but  not  all,  defend 
ants.  Id.,  §  475;  trying  title  of  any  party  in  action  for  parti- 
tion. Id.,  §  1022;  parties  severally  liable,  Id..  §§213. 
216,  475. 

i,^8tedeker  v.  Bernard.  102  N.  Y.  327; 


Weadmaa  v.  Sibley,  16  App.  Div,  616,  44  N.  Y.  Supp. 
1067;  Newburgh  Sav.  Bank  v.  Town  of  Woodbury.  64 
App.  Div.  305,  311,  72  N.  Y.  Supp.  222,  affd..  173  N.  Y. 


Anlnst  one  or  mofo  doTendants. — Clegg  v.  Cramer, 
32  Hun  162. 

By  tfefenlt  atatast  codoTondant. — Oetrander  v. 
Hart,  130  N.  Y.  406. 

Mortipife  fforoehMiifo.— Lansing  v.  Ha^isell.  26 
Hun  619. 

Moehanlcs*  Itollg.— Kenny  v.  Apgar.  93  N.  Y.  539. 

Joint  UaMllty.— Pruyn  v.   Black.   21   N.   Y.   300; 


56;  Lawton  v.  Partridge,  111  App.  Div.  8,  97  N.  Y.  Supp.  Barker  v.  Cocks,  50  N.  Y.  689;  Reilhr  v.  Freeman,  1 

514;  Draper  v.  Interborough  Rapid  Transit  0>.,   124  App.  Div.  560.  37  N.  Y.  Supp.  570;  Knickerbocker  Ice 

App.  Div.  357,  108  N.  Y.  Som).  691;  Koslowski  v.  Go-  Co.  v.  Tbdss,  23  Misc.  626, 52  N.  Y.  Supp.  163;  0'Hank>n. 

Bolski,  181  App.  Div.  234.  167  N.  Y.  Supp.  731;  Fox  v,  v.  Scott,  89  Hun  44. 35  N.Y.  Supp.  31;  Fielden  v.  Lahens, 

MuUer,  31  Mnc.  470.  64  N.  Y.  Supp.  388.  6  Abb.  N.  S.  341. 

In  goncraL—  Kay  v.  Wbittaker,  44  N.  Y.  565;    Derfaam        Partncn.— Pruyn  v.  Black.  21  N.  Y.  300;  Heikemann 

T.  Lee,  87  N.  Y.  599;  Wade  v.  Strever.  42  App.  Div.  331,  v.  Young.  134  N.  Y.  170;  Siegert  v.  Abbott,  62  Hun  475; 

50  N.  Y.  Supp.  140;  Earle  v.  Earle,  73  JU^p.  Div.  300.  Henck  v.  Barnes.  84  Hun  546,  32  N.  Y.  Supp.  840. 
76  N.  Y.  Supp.  851.  affd.,  173  N.  Y.  480;  Nauss  v.  Nauss        Several  Judgment   against   tort   feasors.— Weid- 

Bros.  Co.,  195  App.  Div.  328.  187  N.  Y.  Supp.  165;  Van  man  v.  Sibley,  16  App.  Div.  616,  44  N.  Y.  Supp.  1057, 

Aflenv.RogerB,5Miflo.42a28  N.Y.  Supp.  708;  Rafferty  Tauaer  v.  Bieen,  131  App.  Div.  654.  116  N.  Y.  Supp. 

T.  WUfiaoia,  34  Hun  544;  Smith  v.  Hilton.  50  Hun  237;  110;  Lubricating  Oil  Co.  v.  Standard  Oil  Ca.,  42  Hun  153. 

§  476.  Judgment  in  action  against  defendants  severally  liable. 

Where  a  summons  issued  against  two  or  more  defendants  alleged  to  be  severally  liable 
18  served  upon  some,  but  not  upon  all  of  them,  the  plaintiff  may  proceed  against  those 
upon  whom  it  is  served  as  if  they  were  the  only  defendants  named  therein.  Where  it 
is  served  upon  all  of  them,  the  plaintiff  may  take  judgment  against  one  or  more  of  them 
where  he  would  be  entitled  to  judgment  if  the  action  was  against  him  or  them  alone. 
Where  judgment  is  so  taken,  the  clerk,  upon  the  plaintiff's  application,  must  enter  an 
order  directing  that  the  action  be  severed  and  that  the  plaintiff  may  proceed  against  the 
other  defendants.  In  any  subsequent  proceeding,  the  plaintiff  may  use,  together  with 
a  craiified  copy  of  such  an  order,  a  copy  of  a  paper  constituting  a  part  of  the  judgment- 
roll,  with  like  effect  as  if  it  was  the  original.  This  section  does  not  affect  a  defense  or 
other  objection  of  a  defendant,  growing  out  of  the  failure  to  join  in  the  action  two  or 
more  persons  jointly  liable;  and,  as  regards  the  other  parties  to  the  action,  persons  jointly 
liable  are  rq^aorded  as  one  party  for  every  purpose  contemplated  by  this  section. 

DcffflVBlleiu—All  ezoept  last  sentence  ia  code  dv.         Jolat  oUlBftttoii.— Candee  v.  Smith.  03  N.  Y.  340; 


pro 

3.    §  457.  originally  reviwd  from  L.  1832.  ch.  276.  |  2  Supp.  395;  O'Hanlan  v.  Scott.  89  Hun  44.  35  N.  Y.  Supp. 

as  am.  by  L.  1835.  ch.  211.  31. 

Where  eoiitnett  leferaUe.— Stannard  v.  Mattioe.  Order  off  fereraiice,   fform.— Weston  v.   Citisens' 

7  How.  Pr.  4.  Nat.  Bank.  88  App.  Div.  330,  334.  84  N.  Y.  Supp.  743. 

Where  deht  Joint  and  fereral.— Morgan  v.  Smith.  EcnrcrMl  m  to  one  defendant.— Draper  v.  Inter- 

70  N.  Y.  537;  Lang  v.  Lutx,  180  N.  Y.  254;  Strauss  v.  borough  Rapid  Transit  Co..  124  App.  Div.  357.  108  N. 

Trotter,  6  Misc.  77,  28  N.  Y.  Supp.  20;  Coonley  v.  Wood,  Y.   Supp.   691. 

86  Hun  559;  Citisens'  Nat.  Bank  v.  Weston,  81  Hun  84.  Separate   trfaL— Simon    v.   QibralUr   Construction 

30  N.   Y.   Supp.   619.  Co..  179  App.  Div.  273.  166  N.  Y.  Supp.  466. 

Entry   off  indgment    against   deffaulttng  Joint  Last  sentence}  ellBct.— Brewster  v.  Bates.  81  Hun 

dehtor,  when  oroncons.— Kriser  v.  Rodgers  (1921).  294.  30  N.  Y.  Supp.  780. 
195  App.  Div.  394.  186  N.  Y.  Supp.  316. 

§  476.  Judgment  on  pleadings  or  admission  of  part  of  cause. 

Judgment  may  be  rendered  by  the  court  in  favor  of  any  party  or  parties,  and  against 
any  party  or  parties,  at  any  stage  of  an  action  or  appeal,  if  warranted  by  the  pleadings 
or  the  admissions  of  a  party  or  parties;  and  a  judgment  may  be  rendered  by  the  court 
as  to  a  part  of  a  cause  of  action  and  the  action  proceed  as  to  the  remaining  issues,  as 
justice  may  require. 


Derlratlon. — New.  This  provision  was  recommended 
by  the  spedal  committee  of  tiie  New  York  County  Law- 
jen'  Association  and  is  similar  to  (  30  of  civil  practioe 
aot  proposed  by  the  special  committee  of  the  New  Yoric 
State  Bar  Association.  Code  civ.  proc..  }§  547.  511. 
first  two  sentences,  omitted  as  covered.  1 547,  as  added 
by  L.  1906.  ch.  166.  |  511.  as  am.  by  L.  1879.  eh.  542; 
ofipnaUy  revised  from  oode  of  proc.  §  244,  last  paragraph. 

Oodo  of  dr.  proe.»  §  M7;  Purpose.— Clark  v.  Levy 
130  App.  Div.  389.  114  N.  Y.  Supp.  890;  SohleisBner. 
T.  Qoarticker,  135  App.  Div.  435.  118  N.  Y.  Supp. 
233;  Mitchell  v.  Dunmoie  Realty  Co..  135  App.  EHv. 
583. 190  N.  Y.  Supp.  771;  Dineen  v.  May.  149  App.  Div. 
460.  134  N.  Y.  Supp.  7;  White  v.  Oibson.  61  Misc.  436, 
113  N.  Y.  Supp.  983;  Ship  v.  FridsoberK,  65  Misc.  308. 
120  N.  Y.  Supp.  969;  EUeoboosn  v.  Sloeum.  66  Misc. 
611, 120  N.  Y.  dupp.  781;  Ownninfham  v.  Piatt.  82  Misc. 


486. 144  N.  Y.  Supp.  51;  Lord  Electric  Co.  v.  Oak  Realty 
Co..  189  App.  Div.  481.  178  N.  Y.  Supp.  700:  Pease 
Piano  Co.  v.  Taylor  (1921).  197  App.  Div.  468,  189 
N.  Y.  Supp.  425. 

Construction.— White  v.  Gibson.  61   Misc.  436.   11 
N.   Y.   Supp.   983. 

Application. — National  Park  Bank  v.  Billings,  144 
App.  Div.  536,  120  N.  Y.  Supp.  846;  Poaner  v.  Rosen- 
bexv.  149  App.  Div.  272.  133  N.  Y.  Supp.  704;  Cerlian 
V.  Bacon.  156  App.  Div.  118,  140  N.  Y.  Supp.  47;  Ship 
V.  Fridenberg,  65  Misc.  308.  120  N.  Y.  Supp.  969. 

Municipal  court. — ^Maune  v.  Unity  Press,  139  App. 
Div.  740.  124  N.  Y.  Supp.  504;  Martin  v.  Lefkowits.  62 
Misc.  490,  115  N.  Y.  Supp.  64. 

Time  of  motion.^Chflds  v.  Childs.  144  App.  Div. 
167,  128  N.  Y.  Supp.  781;  Spielberg  v.  Canada  Steamship 
Lines.  Ltd..  98  Muc.  304.  162  N.  Y.  Supp.  610;  Elevator 
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Automatic  Signal  Co.  v.  Bok.  169  N.  Y.  Supp.  lS,McIii-  799,  144  N.  Y.  Bunp.  897 ;  Equitable  Ltfe  Aawiwee 

tiw  V.  Sprague,  159  N.  Y.  Supp.  1034;  Reada  v.  Halpin,  Soaety  v.  Wilda  (1918).  184  App.  Div.  435;  Mitehafl 
111  Misc.     ~                                   -            -    -     .  ^ 

Chwpel.  II 

tion  V.  WoaiS"l4rAp|5^IMV.'"7997i26  n7  YT'SuppTW;  N.  Y.  Suto.  660;  Oibba  v.  Title  Giuumty  ^Sure^  Co.. 

Rawie  V.  Moore,  142  App.  Div.  429.  127  N.  Y.  ftipp.  0;  ZJM»«-2l7.,;j9N-Y.  Supp.  946;  Howard  v.  Brvvn. 

Sohwarto  v.  WUliama,  153  App.  Div.  302. 137  N.  Y.  Supp.  89  Muk.  535.  158  N.  Y.  Supp.  702;  I^bauer v.  Wemer, 

1048;  Manhattan  &  Jamaica  RaUway  Co.  v.  Brady.  170  W  Miac.  .612.   169  N.  Y.  ftipp.  987:  Quoenheun  v. 

App.  Div.  322.  165  N.  Y.  Supp.  918;  Pieer  v.  Hecht,  170  Gumnheim,  95  Misc.  202.  IM  N.  Y.  Supp.  8OT;  Desar 

App.  Div.  668,  156  N.  Y.  Supp.  601;  Teishoff  v.  Elkema.  ▼•  GunUier,  98  Muc  819.  162  N.  Y.  SupjK  794;  Muffi- 

171  App.  Div.  288.  157  N.  Y.  Supp.  98;  Keyea  v.  Leater.  §^  v.  Bcmd  A  Mortsage  Guanntee  Co.,  193  App.  Dit. 

■hire  Heights  Realty  Co..  173  App.  Div.  336.  168  N.  Y-  741,  184  N.Y.  Supp.  429;  Ijywiette  aUa  v.  DotamCo.. 

Supp.  617;  Kahn  v.  Johnston.  177  App.  Div.  383.  163  1^^PR;.IJ^*73.  176  N.  Y.  Supp^  78»;  U*as  A  Dnvaa 

N.  Y.  Supp.  984;  Dahm  v.  O'Connell  (1917),  179  App.  ▼•  Schwill  &  Co..  187  Apo.  Div.  486, 175N.  Y.B«pp.707; 

Div.  363,  166  N.  Y.  Supp.  450;  Wayte  v.  Bowker  Chem-  ?"«Wey  v.  Rieeer  (1921),  196  App.  Div.  657.  186  N.  Y. 

ieal  Co.  (1917),  180  App.  Div.  578,  168  N.  Y.  Supp.  122;  S^JgP- ?*^    ^  *  *  •  .     »    «i.        ^    r^i^u     ^ 

Stirrup  v.  Trafton,  77^Misc.  473,  136  N.  Y.  Supp.  1052;  ^^Motira  ^t^ «7« ,«^ ^1— ?«>?!«  fL^\P^^^^' 
Cross  V.  Gaynor,  7]    - "                        -     - 
Kramer  v.  Bartb.  ' 

Palito  V.  New  York  ^^^^  ^.,,~„„...,  ^  . — ~.  — , ...  ^^,     __       .,     ,  --..j.     ,.  ^      *«      - -^ 

Y.  Supp.  926;  Hudson  Iron  Co.  v.  CUrk.  145  N.  Y.  Supp.  *31.  When <Wendam not <«UtiodtoJud^^      o??***^ 

789;  LobeiU  v.  Lisaberger  Co.,  167  N.  Y.  Supp.  117;  ▼•  H«^''  180  App.  Div.  6W),  167  N.  Y.  &mp.  857. 

Rieser V.  Prager.  157  N.  Y.  Supp.  118;  BaidweU  v.  Black,  .  Q"^'^'"    «*«Ji?"??»^-r®«*»^^Ji!i»    T;    ^??°!!°*'  J** 

189  App.  Div.  433.  178  N.  Y.^pp.  642;  Wilson  v.  Biid-  App.  »»▼•  W  187  N.  Y.  Supp.  1M8;  Van  TJ^rl  v.  New 

saU.  189  App.  Div.  398.  178  N.  Y.  Supp.  651;  BuUville  Z^^  ^  ^^^^"^^^  9Z\}^a^\!S'  ^^0*%-*? 

Milk  Producere  Association  v.  Anderson.  108  Misc.  582.  N.  Y.  Supp.  541;  ChUds  v.  CbiWs.  68  Misc.  472.  124  N. 

178  N.  Y.  Supp.  612;  Bryant  v.  Shaw.  193  App.  Div.  Y.  Supp.  560.  ,.,_,«_        ,        «  1* 

457    184  N    Y.  Supp   315  Question  of  law  only  mvolved. — ^Emanuel  v.  Walter, 

Motion,  where  made— Pease   Piano   Co.    v.    Taylor  J^g^PR-,  O*^-  ??^  J23  N.  Y.  Supp.  491;  Godwin  v. 

(1921)   232  NY Liberty-Nassau  Building  Co.,   144  App.  Div.  164.  128 

Wh^  made  in  Kings  county.— Higgins  v.  New  York  ^'J'J^^A  7?-^'  A^S*^^JVt  5^*2*^  ^!T'  Printing  A 

Dock  Co..  75  Misc.  2^7,  132  N.  Y.  Supp.  590.  Pub.  Co..  70  Misc.  126.1M_N.Y.  Supp.  6L 


When   motion   granted.— Kirschbaum   v.   Eschmann.     JS'^^" ,2i ?•  3^.A«5S!*»,^- *^ 
206  N.  Y.  127;  Gutte  Percha  ft  Rubber  Mfg.  Co.  v.  Hoi-     5*«5?-  ^^  ^^^  ?>▼•  f?7.  ^,g£ N- J.  Supp.  3«;  Faaa 
man.  208  N.  Y.  583;  Milliken  v.  Fidelity  A  DeposH  Co..     X' fS?fH2?*Ai7^^£Pv5*^:.    «lt!f?^     -X'  §?£?•  SK* 


tft^^ai*-  SSu  »*  Misc.  332,  169  N.  Y.  Supp.  333;  Spielbcn  v.  Canada 
Strom  Y  Gemunder  133  Ann  Div  60^1  117  NY  8t«««Wp  lines.  Ltdy,98  Misc.  304.  162  N.  Y.  Supp. 
g?._^9pSS^^.  ^fnd^^k''^i?t?;igVV34%l     ?iS5  Bg!L-,¥«¥*Jf^^^^ 

148* 
Franclbetti. 


'  lEEisL  ^'^^^^Si  ^^  ^T ^'      ,SS'  ?®^'  ru      o««      Trading  Co!^v.  Brody.  193  App.  Div.  681.*  184  N.  Y. 
Motion  denied. — Clark  v.  Levy,  130  App.  Div.  389.     Supp  383 

"*  N.  Y.  Supp.  890;  Petnwl  v.  &;hmal»'  80M.  Inc.,  142        Beiasion  on  motion  after  seoond  amended  answer.— 


Y.  Supp.  333;  Marine  A  Contractow'    Supply    Co.    v.  Misc.  354,  190  N.  Y.  Supp.  30. 

PaltrowiU,  139  N  Y.  Supp.  43;  Gaston  v.  WoH.  162  N.  Decision  binding.— RiSer  v.  Prager.  157  N.  Y.  Supp. 

Y.  Supp.  274;  Dorf  v.  Corsa,  163  N.  Y.  Supp.  602;  Men-  ng.                                                                                  ^^ 

sies  V.  Taskei-Halsted  lUalty  Co.,  164  N.  Y.  Supp.  403;  Form  of  order  or  judgment.— National  Park  Bank  ▼. 

Moms  y.  Muldoon.  108  Misc.,  143. 177  N.  Y.  Supp.  673.  BilUngs.  144  Anp.  Div.  536.  129  N.  Y.  Supp.  846;  White 

Complaint  not  dismissed  if  it  declares  a  cause  of  ao-  y.  Gibson,  61  Misc.  436.  113  N.  Y.  Supp.  983;  Furmana 

tion. — Korablum  v.  Commercial  Advertiser  Association  y.  Gough.  70  Misc.  337,  128  N.  Y.  Supp.  722. 

^^^E?*  ^*^,®\^-       ,                            ^  Review  of  order.— Mitchell  v.  Dunmore  Realty  Co., 


App.  Div.  435,  118  N.  Y.  Supp.  333;  Standard  Fashion  8upp.  730. 

Co.  V.  Thompson,  137  App.  Div.  688.  122  N.  Y.  Supp.  Corts.— Taiahoff  v.  Elkema,  171  App.  Div.  288.  167 

800;  Emanuel  v.  Walter.  138  App.  Div.  818.  123  N.  Y.  N.  Y.  Supp.  98;  Keasler  v.  Pettet.  67  Misc.  673.  124  N. 

Supp.  491;  McCarthy  v.  Heiselman,  140  App.  Div.  240,  Y.  Supp.  816;  Singer  Mfg.  Co.  v.  Granite  Snring  Water 

125  N.  Y.  Supp.   13;  Pemiii  v.  SchroaU*  Sons.  Inc.,  Co..  67  Miso.  676.  124  N.  Y.  Supp.  760;  M^ughHn  ▼. 

142  App.  Diy.  53. 126  N.  Y.  Supp.  880;  Godwin  v.  Uberfv  Shaw.  113  Miso.  367,  184  N.  YT  Supp.  644. 

NasHui  Butldmg  Co.,  144  App.  Div.  164,  128  N.  Y.  Code  of cl¥.  proc,  {  fU.     AppKeation.— Koehler  * 

®JH?P-  Z?^'  McDonald  v.  Taylor  A  Co.,  144  App.  Div,  Co.  v,  Adams,  71  Misc.  486.  128  nT  Y.  Supp.  707;  HaU 

329.  128  N.  Y.  Supp.  1048;  Olsen  v.  Singer  Mfe.  Co..  v.  Holt,  26  Hun  277. 

143  App.  Div.  142,  127  N.  Y.  Supp.  697;  Bilder  v.  Ellis,  Admittion,  what  oooatitutes.— Burgess  t.  House,  40 
148  App.  Div.  647,  133  N.  Y.  Supp.  426;  Felt  v.  Gei^  App.  Div.  383,  63  N.  Y.  Supp.  512;  Cronin  v.  Tebo.  6S 
mama  Life  Ins.  Co.,  149  App.  Div.  14.  133  N.  Y.  Supp.  Hun  190,  17  N.  Y.  Supp.  650. 

619;  Van  Tuyl  v.  New  York  Real  EsUte  Security  Co..  153  When   severanoe  grMtted.— Vacuum  Cleaner  Co.   v. 

App.  Div.  409,  138  N.  Y.  Supp.  541;  Simon  v.  Bierbauer,  Broadway4>>rtlaadt  Co..  74  Misc.  481.  132  N.  Y.  Sopp. 

154  App.  Div.  606,  139  N.  Y.  Supp.  327;  O'Rourke  v.  835;  Bradbury  ▼.  Winterbottom.  18  Hun  636;  Hill  t. 

Patterwm,  157  App.  Div.  284,   142  N.  Y.  Supp.  196;  Alvord,  19  Hun  77;  Meise  v.  Doseher.  68  Hun  557.  28 

Sayre  v.  Progressive,  etc..  Leasing  Co..  169  App.  Div.  N.  Y.  Supp.  49;  N.  Y.  Insulated  Wire  Ca  v.  Westtac> 
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JUDGMENT 


§S  477-479 


homo  Elect,  ft  Mfg.  Co.,  85  Hun  260,  32  N.  Y.  Supp.  ContinuAiioe  after  severanoe. — ^Freudenheim  v.  Radu- 

1127;  Footer  v.  Devlin,  6  N.  Y.  Supp.  505;  Wheeler  v.  dner,  15  Miae.  124.  36  N.  Y.  Supp.  815;  Bronx  Gas  ft 

Braender,  65  How.  Ft.  452;  Lawton  ▼.  Shepherd,  5  Wkly.  Elect.  Co.  r.  City  of  New  York,  29  Miae.  402,  60  N.  N. 

Dir.  310.  Sapp.   548. 

§  477.  Judgment  when  counterclaim  established. 

Where  a  counterclaim  is  established  which  equals  the  plaintiff's  demand,  the  judg- 
ment must  be  in  favor  of  the  defendant.  Where  it  is  less  than  the  plaintiff's  demand^ 
the  plaintiff  must  have  judgment  for  the  residue  only.  Where  it  exceeds  the  plaintiff's 
demand,  the  defendant  must  have  judgment  for  the  excess  or  so  much  thereof  as  is  due 
from  the  plaintiff.  Where  part  of  the  excess  is  not  due  from  the  plaintiff,  the  judgment 
does  not  prejudice  the  defendant's  right  to  recover  from  another  person  so  much  thereof 
as  the  judgment  does  not  cancel.  In  a  case  not  specified  herein,  where  a  counterclaim 
is  established  which  entitles  the  defendant  to  an  affirmative  judgment,  demanded  in 
the  answer,  judgment  must  be  rendered  for  the  defendant  accordingly. 

ItaflfmlleB. — ^All  except  laat  aentenoe  is  code  dv.  Amiteatlon   of  last  tenftencc.    When  allowed. — 

proe.,  I  603,  as  am.  by  L.  1877.  oh.  416,  without  ohanfe.  Pieard  v.  Lane,  3  App.  Div.  51,  38  N.  Y.  Supp.  229 

Laat  sentence  ia  code  dv.  proc.,  t  504.    §  503,  orisinalbr  Avrutin  v.  Henael,  17  Misc.  160,  30  N.  Y.  Supp.  322 

teWsed  from  R.  8..  pt.  8,  eh.  6,  tit.  2.  M  21,  22.    §  504.  Stern  v.  Newman.  17  Misc.  567,  40  N.  Y.  Supp.  648 

d  from  code  of  proc,  t  263,  last  sentence.  Brown  v.  Coleman,  55  Hun  601,  8  N.  Y.  Supp.  808. 

—Gordon  ▼.   van  Cott,  38  App.  Div.  Demand.— Blaut  v.  Borcfaardt.  12  Misc.   197,  33  N. 


564.  56  N.  Y.  Supp.  554;  Cable  Flax  Mills  v.  Early.  72  Y.  Supp.  273. 

Aim,  Div.  213,  76  N.  Y.  Supp.  191;  Bobbins  v.  Watson,  Form.— Lasarus  v.  Heilman,  11  Daly,  189. 

a  How.  Pr.  208;  Merry  Realty  Co.  v.  Shamoldn  ft  Hollis  Goate.— Peck  v.  Haberstraw  Water  Supply  Co..  81 

Real  Estate  Co.,  186  App.  Div.  538, 174  N.  Y.  Supp.  627.  Misc.  428,  142  N.  Y.  Supp.  765. 

§478.  Judgment  after  death  of  party. 

If  either  party  to  an  action  dies  after  an  accepted  offer  to  allow  judgment  to  be 
taken  or  after  a  verdict,  report  or  decision,  or  an  interlocutory  judgment,  but  before  final 
judgment  is  entered,  the  court  must  enter  final  judgment  in  the  names  of  the  original 
parties  unless  the  offer,  verdict,  report  or  decision,  or  the  interlocutory  judgment,  is  set 
aside.  Where  a  judgment  for  a  sum  of  money  or  directing  the  payment  of  money  is 
Altered  against  a  party  after  his  death,  it  does  not  become  a  lien  upon  the  real  property 
or  chattels  real  of  ^e  decedent;  but  it  establishes  a  debt  to  be  paid  in  the  course  of  admin- 
istration. A  judgment  shall  not  be  entered  against  a  party  who  dies  before  a  verdict, 
report  or  decision  is  actually  rendered  against  him.  In  that  case,  the  verdict,  report  or 
decision  is  void. 

IMssohitton  of  coipante  defendMit.— Sinnott  v. 

Hanan,  166  App.  Div.  323,  141  N.  Y.  Supp.  505. 
FmOnra  to  enter  memonuidiiiii  of  tfoftth.— Matter 

of  Norton,  7  Misc.  343.  28  N.  Y.  Supp.  82;  Matter  of 
MUler,  70  Hun  61,  23  N.  Y.  Supp.  1101 


DcrtYStlon. — First  sentence  is  code  dv.  proc.,  §  763. 
Seoond  and  third  sentences  are  code  civ.  proc.,  §  1210. 
without  change  except  the  omistton  of  the  bracketed 
matter  which  is  placiMl  in  rules.  The  last  sentence  is 
code  dv.  proc..  §765.  Word  "absolutely"  omitted  as 
nnmeeesBaiy.  §763,  orifpnally  revised  from  R.  S..  pt.  3. 
ch.  7,  tat.  1.  1 4.    §  1210.  ori«inall^  revised  from  R.  8., 

e.  3,  ch.  6,  tit.  4,  §  7.    1 765,  origmaUy  revised  from  R. 
^t.  3,  oh.  7,  tit.  1.  §  5. 


ForcdosiiK.— Haysv.  Thomas,  56  N.  Y.  521;  Waason 

v.Hoff.27Mi      --   ■*■ -     •- 

48  Hun  20& 


laysv. 
,  67N. 


Y.  Supp.  053;  Leakev.Bundy. 


eivil  practice,  186.    Motion  to  set  aside  judgment  after 

~  523;  appeal  after  death  of 
Id.,  1 557.  subd.  3.  §§672,  578.  570. 


death.  C.  P.  A..  §  523;  ai 


^t.  a.  on.  7,  at.  1. 1  o.  Dtvorce.— Matter  of  Crandall,  106  N.  Y.  127,  revg. 

Mcfnneca. — Judgment  against  dead  person,  rules  of     127  App.  Div.  045.  Ill  N.  Y. Supp.  1115;  Bryonv. Bryoo. 
,„-    ^.  ..  _  ..      .  .  .J.  T  . .     ,..^      j3^  ^pp   p.^  320.  110  N.  Y.  Supp.  41. 

Bower. — Armstrong  v.  Union  College.  55  App.  Div. 
302,  66  N.  Y.  Supp.  042. 

Survlna  by  stipulation.— Cox  v.  N.  Y.  C.  4c  H.  R. 
R.  R.  Co..  63  N.  Y.  414. 

Time  of  llliDf  doeision.— Peetsoh  v.  Quinn.  6  Misc. 
50,  26  N.  Y.  Supp.  728,  revd..  7  Misc.  6,  27  N.  Y.  Supp. 
823. 

Death  pendliiK  apjMal.— Matter  of  Tubbiolo,  146 
App.  Div.  328,  130  N.  Y.  Supp.  776;  Arthur  v.  Griswold, 
2  Hun  606;  Beach  v.  Gregory.  2  Abb.  208;  Schuchardt 


\\  after  death  of  adverse  party, 

In  general. — ^Tuomy  v.  Dunn,  77  N.  Y.  516;  Long 
▼.  Stafford  103  N.  Y.  274.  281. 


'Report."— Smith  v.  Joyce,  3  St. 
Rep.  660.  "Before  final  judgment.'* — Carr  v.  Richer, 
110  N.  Y.   117. 

AnpMcatlon  of  eode  of  el?,  proe.,  §  7<t. — ^Robinson 
V.  Uovers,  138  N.  Y.  425;  Arente  v.  Long  Island  R. 


Co.,  36  App.  Div.  870.  65  N.  Y.  Supp.  401;  Matter  of 

Workingmen's  Pub.  Assn.,  62  App.  Div.  604.  71  N.  Y. 

Supp.  248;  Grant  v.  Griswold.  21  uun,  500:  Simmons  v.  Judgment  nune  pro  tune.— Tuomy  v.  Dunn.  77 

Ckaig,  17  N.  Y.  Supp.  24,  affd.,  137  N.  Y.  560;  Smith  N.  Y.  615;  Long  v.  Stafford.  103  N.  Y.  275;  Peetsch  v 


T.  Joyce,  8  St.  Rep.  560 

AMHcfttion  of  eode  of  dv.  proe.»  §  76ft.— Lemon 
V.  Bnuth,  20  App.  Div.  523.  47  N.  Y.  Supp.  158;  Matter 
of  Stewart,  38  Misc.  276.  70  N.  Y.  Supp.  525;  Stephens 
V.  Humphreyes,  73  Hun  100.  25  N.  Y.  Supp.  046.  affd.. 
141  N.  Y.  586. 

SUROgnte's  decree.— Stewart  v.  Franchetti,  167 
App.  Dhr.  Ml.  158  N.  Y.  Supp.  453. 


Quinn.  6  Misc.  50. 26  N.  Y.  Supp.  728;  Arthur  v.  Sohriever 
16  N.  Y.  Supp.  610 


Stay.— Carolan  v.  O'Donnell.  141  App.  Div.  463,  126 
JN.  Y.  Supp.  551;  Thorburn  v.  Gates,  101  App.  Div.  606. 
181  N.  yT  Supp.  520. 


Costs  paid  m  ignorance  of  death  of  plaintiff. — Arente 
V.  Long  Island  R.  Co..  36  App.  Div.  370.  56  N.  Y.  Supp. 
401. 


§  479.  Demand  as  affecting  amount  of  judgment. 

Where  there  is  no  answer,  the  judgment  shall  not  be  more  favorable  to  the  plaintiff 
than  that  demanded  in  the  complaint.  Where  there  is  an  answer,  the  court  may  per- 
mit the  plaintiff  to  take  any  judgment  consistent  with  the  case  made  by  the  complaint 
and  embraced  within  the  issue. 

BsrtfBtiMU— Code  dv.  proc.,  §  1207,  without  ohan^; 
originally  revised  from  code  of  proc.,  §  275.    Code  civ. 


ClaiN)  V.  McCabe,  155  N.  Y.  525.  affg.  84  Hun  370.  32 


proc,  I  1208,  omitted  as  onneesssary  and  obsolete. 

Wbere  no  answer  Interposed,  (a)  In  generaL— 
Peek  V.  New  York  ft  N.  J.  R.  Co.,  85  N.  Y.  246;  Carr  v. 
SterHiv^  114  N.  Y.  558,  562;  Harrison  v.  Union  Trust 
Co.,  144  N.  Y.  826,  affk.  80  Hun  463,  80  N.  Y.  dupp.  443; 


^iai»  V.  Mcuai>e,  166  N.  Y.  626.  affg.  84  Hun  370.  32 
N.  Y.  Supp.  425;  Cody  v.  First  Nat.  Bank,  63  App.  Div. 
100,  71  N.  Y.  Supp.  277;  Emmet  v.  Runyon,  130  App. 
Div.  310,  317,  123  N.  Y.  Supp.  1026;  Low  v.  Swartwout, 
171  App.  Div.  725,  157  N.  Y.  Supp.  1067;  Paradiea- 
CarroU  Co.  v.  Lyman,  103  App.  Div.  766,  184  N.  Y.  Supp. 


604. 
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<b)    DenmrNr.— Parker  v.  PuUman  A  Co.,  36  App.  N.  Y.  Supp.  270;  Redpath  v.  Redpath,  75  App.  Dir.  0S» 

Div.  208.  56  N.  Y.  Supp.  734;  Edaon  ▼.  Giryan,  20  Hun  77  N.  Y.  Bupp.  668;  Maher  r.  Home  loa.  Co..  76  App. 

422;  Swart  v.  Bouchton.  35  Hun  281.  Div.  226.  78  N.  Y.  Supp.  44;  Sprint  ▼•  Fidefity  ft  Mutual 

(c)  Effeet  of  loo  favorable  Jildsiiioiit.—Brenneu  Life  Ina.  Co.,  183  App.  Div.  134.  170  N.  Y.  Supp.  253^ 
V.  North,  7  App.  Div.  79.  39  N.  Y.  Supp.  975;  Earle  v.  Troy  Carriage  Co.  v.  Simaon.  15  Mi«5.  424.  37  N.  Y. 
Earle.  73  App.  Div.  300,  76  N.  Y.  Supp.  861,  affd.,  173  Supp.  846,  aid.,  12  App.  Div.  626,  43  N.  Y.  Scrap.  1166; 
N.  Y.  480;  Hookey  v.  Greenatdn.  119  App.  Div.  209,  Vinton  v.  Board  of  Supervisora,  89  Hun  582,  35  N.  Y. 
104  N.  Y.  Supp.  621;  Dreyfuas  v.  Scale,  18  Miae.  551,  41  Supp.  282.  _ 
N.  Y.  Supp.  875;  McQoud  v.  Meehan.  30  Miao.  67,  62  (e)  GoDsUtent  with  caoe.— HaU  Terra  CotU  Co. 
N.  Y.  Supp.  852;  Naushton  v.  Vion,  91  Hun  360.  36  N.  v.  Doyle,  133  N.  Y.  605;  R<«ers  v.  New  York  ft  Tex.  L. 
Y.  Supp.  312.  Co.,  134  N.  Y.  197,  219;  Caaaasne  y.  Marvin,  143  N.  Y. 

(d)  Instanees.— Harriaon  v.  Union  Truat  Co..  144  292;  Hill  v.  McMahon,  81  App.  Div.  324,  81  N.  Y.  Supp. 
N.  Y.  326.  affg.  80  Hun  463.  30  N.  Y.  Supp.  443;  Clapp  431;  O'Hehir  v.  Central  New  England  Railway  Co..  152 
v.  MoCabe.  155  N.  Y.  625.  affg.  84  Hun  379,  32  N.  Y.  App.  Div.  677.  137  N.  Y.  Supp.  627;  Allerton  v.  Rhine- 
Supp.  425;  Jaoobaon  v.  Smith.  73  App.  Div.  412.  77  N.  land  Machine  Worka  Co.,  165  App.   Div.   557,  150  N. 
Y.  Supp.  49;  Strong  v.  Harria,  84  Hun  314,  32  N.  Y.  Y.  Supp.  265;  Wagstaff  v,  Marcy.  25  Miao.  121.  54  N.  Y. 
Supp.  349.  Supp.  1021;  Coleman  v.  Ryan,  33  Miac.  715,  68  N.  Y. 

W    Amount  of  JadKment.--Cona.  £1.  Storage  Co.  Supp.  258;  Emigrant  Sav.  Bank  v.  Clute.  33  Hun  82; 

V.  Atlantic  Truat  Co.,  161  N.  Y.  605,  613;  PraU  vTHoad-  Doti  v.  Henderaon.  107  Miac.  533.  177  N.  Y.  Supp.  736; 

ley,  134  App.  Div.  447,  119  N.  Y.  Supp.  301.  Queen  v.  Beneach,  191  App.  Div.  83,  180  N.  Y.  Supp. 

Where  answer  interpoied.     (a)     In  KenetaL —  856. 
Waaey  v.  Holbrook,  141  App.  Div.  336,  125  N.  Y.  Supp.         Prayer  for  reUcf  does  not  limit  reeoreiT.— Webb 


1087;  Nat.  Tradeamen'a  Bank  v.  Wetmore,  124  N.  Y.  v.  SUvea,  1  App.  Div.  145,  37  N.  Y.  Supp.  414;  Thomp- 

241.  253;  Davia  v.  Roaenawcia  Realty  Co.,  192  N.  Y.  aon  v.  Hicka,  1  App.  Div.  275,  282,  37  NT  Y.  8um>.  340; 

128.  135.  modfg.l20App.  Div.  875, 105  N.  Y.  Supp.  1112;  Chaurant  v.  Millard,  6  App.  Div.  11,  67  N.  Y.  Supp. 

Webb  V.  Staves,  1  App.  Div.  145.  37  N.  Y.  Supp.  414;  «46;  Gee  v.  Pendaa,  66  App.  Div.  566,  73  N.  Y.  Supp. 

Sullivan  v.  Induatrial  Ben.  Aaan..  73  Hun  319.  26  N.  Y.  247;  Black  v.  Vanderbilt!  70  App.  Div.  16.  23.  74  N.  T. 

Supp.  186;  Flinich  v.  Viele.  Blackwell  ft  Buck.  194  App.  Supp.  1095;  Stevena  ▼.  Van  Waconer^Iinn  CooatmodoD 

Div.  460,  469,  186  N.  Y.  Supp.  520.  Co.,  165  App.  Div.  44.  150  N.  Y.  Supp.  602;  McVity  ▼. 

0I»}     In  equitable  aetlon.— Murtha  v.  Curley,  90  Stanton,  10  Miac.  105,  30  N.  Y.  Supp.  934;  De  Witt  ▼. 

N.  Y.  872;  Valentine  v.  Richart.  124  N.  Y.  272;  Price  v.  Van  Schoyk,  35  Hun  103.  affd..  110  N.  Y.  7;  Barndc  ▼. 

Hobnan.  135  N.  Y.  124, 136;  Village  of  Bolivar  v.  Bolivar  Schifferdecker,  48  Hun  355,  1  N.  Y.  Supp.  21.  revd.  on 

Water  Co..  62  App.  Div.  484.  489,  70  N.  Y.  Supp.  750;  other  grounda.  123  N.  Y.  52;  Vinton  v.  Board  of  Super- 

Harriaon  v.  Obermeyer,  etc.,  Co.,  64  App.  Div.  499,  72  viaora,  89  Hun  582,  35  N.  Y.  Supp.  285. 

§  480.  Interest  on  stun  awarded  to  be  included  in  recovery. 

Where  final  judgment  is  rendered  for  a  sum  of  money  awarded  by  a  verdict,  report  or 
decision,  interest  upon  the  sum  awarded,  from  the  time  when  the  verdict  was  rendered 
or  the  report  or  decision  was  made  to  the  time  of  entering  judgment,  must  be  computed 
by  the  clerk,  added  to  the  sum  awarded,  and  included  in  the  amount  of  the  judgment. 

DcrlTaMon.— Code  civ.  proo..  §  1235.  without  change;  New  York.  62  Miac.  61,  114  N.  Y.  Supp.  681,  affd.,  12» 

originally  reviaed  from  code  of  proc.,  1310.  App.  Div.  929,  114  N.  Y.  Supp.  681. 

In  tencrsl.— Matter  of  Heaa.  48  Hun  586,  1  N.  Y.  Claim  atatast  dty.— Sweenay  v.  CSty  of  New  York. 

Supp.  811;  Bobriok  v.  Maokenaie.  192  App.  Div.  594.  173  N.  Y.  414.  revg.  69  App.  Div.  80.  74  N.  Y.  Supp. 

18»  N.  Y.  Supp.  208.  589;  Moran  v.  New  York,  164  App.  Div.  377.  147  N.  Y. 

*<Vcffdlet,  report  or  deelaion.'*~Matter  of  aty  of  Supp.  250. 

§  481.  Judgment  to  bear  interest 

A  judgment  for  a  sum  of  money  rendered  in  a  court  of  record  or  not  of  record,  or  a 
judgment  rendered  in  a  court  of  record  directing  the  pa3rment  of  money,  bears  interest 
from  the  time  when  it  is  entered.  But  where  a  judgment  directs  that  money  paid  oat 
shall  be  refunded  or  repaid,  the  direction  includes  interest  from  the  time  when  the  money 
was  paid,  unless  the  contrary  is  expressed. 

DerlTattOB.— Code  dv.  proc..  §1211;   originally   re-  v.  Ck>wdrey.  68  Hun  97,  22  N.  Y.  Supp.  601;  Matter  of 

viaed  from  coda  of  proo..  |  310;  L.  1844,  oh.  324,  §  1  and  Bronx  Parkway  Comm..  191  App.  Div.  387,  181  N.  Y. 

§  8.  aa  am.  bv  L.  1869,  oh.  807.  Supp.  657. 

Comiiioii*uiw  rule. — Donnelly  ▼.  City  of  Brooklyn,  Condemiiatton. — Matter  of  Eaat  River  Land  Co., 

121  N.  Y.  9;  Crooker-Wheeler  Ca  v.  Qeneaee  Recreation  206  N.  Y.  545:  Crouae  ▼.  MoViekar.  207  N.  Y.  213. 

Co.,  101  Miao.  440.  167  N.  Y.  Supp.  141.  Effeet  of  delay  In  eqweiaiiMr  Jndnneni.— Mao- 

iypDllcatloii.— Brady  v.  Mayor,  14  App.  Div.  152,  Donald  ▼.  MacDonald,  71  Miac.  516.  130  N.  Y.  Supp. 

43  N.  Y.  Supp.  452;  Matter  of  City  of  New  York.  91  784. 
App.  Div.  532.  534.  86  N.  Y.  Supp.  1035;  SUte  Truat  Co. 

§  482.  Effect  of  judgment  dtsmissing  complaint. 

A  final  judgment  dismissing  the  complaint  before  the  close  of  the  plaintiff's  evidence 
does  not  prevent  a  new  action  for  the  same  cause  of  action,  unless  it  expressly  declares 
that  it  is  rendered  upon  the  merits.  •  A  dismissal  of  a  complaint  or  a  coimterclaim 
at  the  close  of  the  plaintiff's  or  defendant's  evidence,  as  the  case  may  be,  or  a  dismiasal 
of  a  complaint  or  counterclaim  at  the  close  of  the  whole  evidence,  is  a  final  determina- 
tion of  the  merits  of  the  cause  of  action  and  bars  a  new  action  between  the  same  par- 
ties or  their  privies  for  the  same  cause  of  action  unless  the  court  shall  dismiss  without 
prejudice. 

Derlfmtlon. — ^First  sentenoe  is  code  civ.  proc.,  §  1209.  a  diamiesal  at  the  cloee  of  the  plaintifiTe  or  defendant* a 

aa  am.  by  L.  1877.  oh.  416,  amended.    The  effect  of  the  evidence  should  be  a  final  determination  of  the  lipilita  of 

aection  aa  here  given  will  be  to  leave  the  rule  the  same  the  parties  and  should  bar  another  action  waa  oricinaQy 

aa  it  was  in  caae  of  dismissal  at  any  time  before  the  doae  recommended  by  the  Association  of  the  Bar  of  the  Gty 

of  the  plaintiff's  evidence.    A  dismissal  at  any  time  there-  of  New  York. 

after  will  be  deoned  to  be  on  the  merits  and  a  new  action         In  sencnL — ^Wheeler  v.  Ruckman,  51  N.  Y.  391; 

will  be  barred  unless  the  court  shall  dismiss  without  Utioa  City  National  Bank  v.  Penwarden.  180  App.  Div. 

prejudice.    The  change  in  the  former  rule,  namely,  that  448^  167  N.  Y.  Supp.  680;  De  Witt  v.  Chandler.  11  Abb. 
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Pr.  459.  473:  CdLnr.  Beard,  33  Barb.  357;  Boatwiek  v. 
Abbott,  40  Barb.  JiSl;  Mack  v.  Hines.  112  Miae.  381, 
184  N.  Y.  6ain>.  152. 

■ffeet  of  dfunlssal.-'Wallace  ▼.  Third  Ave.  R.  Co., 
36  App.  Div.  57,  55  N.  T.  Supp.  132;  Colyer  v.  Guil- 
foyk,  47  App.  Div.  302, 62  N.  Y.  Supp.  21 ;  Duff  v.  Gallop, 
64  App.  Div.  616,  72  N.  Y.  Supp.  156;  Grace  v.  Fasaott. 
67  App.  Div.  443,  73  N.  Y.  g^p.  906;  McDonald  v. 
Hysieiue  loe  A  Regriceratiog  Co.,  148  App.  Div.  639, 
132  N.  Y.  Supp.  857;  Vaullaire  v.  Wiae,  19  Miac.  659.  44 
N.   Y.   SupD.   510. 

^INaiiiteal  on  mcrlti,— Columbia  Bank  r.  Goapel 
Tab.  Church,  127  N.  Y.  361;  Keyea  v.  Smith,  183  N.  Y. 
376:  Oakea  Mfc.  Co.  v.  Qty  of  New  York,  206  N.  Y.  221; 
Canefaoia  v.  Proctor,  1  App.  Div.  16.  36  N.  Y.  Supp.  957; 
Thiry  ▼.  Taylor  Brewing  Co.,  37  App.  Div.  891,  56  N. 
Y.  Supp.  85;  Stokea  v.  Stokea,  49  App.  Div.  302,  63  N. 
Y.  Supp.  887;  Edmonaon  v.  Hamilton,  60  App.  Div.  630, 
69  N.  Y.  Supp.  857;  Hukinc  v.  Whigam,  136  App.  Div. 
675,  121  N.  Y.  Sujm.  424jBlyth  v.  Quincy  A  C^.,  148 
App.  Div.  871,  183  N.  Y.  Sopp.  602:  SUphenaon  v. 
Southcrland,  150  App.  Div.  277r  134  N.  Y.  Supp.  774; 
puts  v.  Barton  dt  Corey  Co.,  7  Miao.  473,  28  N.  Y.  Supp. 
385;  Franok  v.  Franek,  11  Miac.  569,  43  N.  Y.  Supp.  774; 
Vowdl  V.  Twentv-third  St.  Ry.  Co.,  14  Miae.  583,  35 
N.  Y.  Supp.  1062;  Nydehnan  v.  Borden'a  Condenaed 


Milk  Co.,  77  Miac.  103,  136  N.  Y.  Supp.  49;  fVeeman  v. 

"-     '      '  -  ---     "N.  Y.  Supp  " 

^  Y.  Supp. 
Whiteaide  v.  Npyac  Cotta^  Aasn.,  68  Hun  568,  23  N^ 


U.  S.  Elec.  L.  Co.,  59  Hun  341,  13 

V.  Atlantic  Ave.  R.  Co.,  89  Hun  2,  34 


Supp.  98;  Stoke 
Supp.  1051; 


Y.  Supp.  68;  Bliven  v.  Robinaon,  83  Hun  208,  81  N.  Y. 
Supp.  662.  affd.,  152  N.  Y.  333;  Petrie  v.  Tliiateea,  92 
Hun  81.  36  N.  Y.  Supp.  636;  MoCullough  v.  Vibbard, 


1  N.  Y.  Supp.  610,  14  Civ.  i>roo.  Rep.  388;  Collina  v. 
Adama.  4  N.  Y.  Supp.  217, 15  Civ.  Proc.  Rep.  384;  Terry 
V.  Home.  13  N.  Y.  Supp.  355;  Mamon  v.  Broadway, 


etc.,  R.  do.,  13  N.  Y.  Supp.  759;  Martin  v.  Cook,  14  N. 
Y.  Supp.  329;  Knight  v.  SackeU,  etc.,  Lith.  Co.,  19  N. 
Y.  Supp.  712;  Card  v.  Mdneke.  24  N.  Y.  Supp.  375. 

ludfinmi  noon  the  mcnta  to  state.— Genet  v. 
Delaware  A  H.  C.  Co..  170  N.  Y.  278;  Clark  v.  Soovill, 
198  N.  Y.  279,  revg.  133  App.  Div.  821,  118  N.  Y.  Supp. 
235;  Patchen  v.  Del.  &  H.  C.  Co..  62  App.  Div.  543, 
71  N.  Y.  Supp.  122;  Eark  v.  Earle,  73  App.  Div.  800,  76 
N.  Y.  Supp.  851,  affd.,  173  N.  Y.  480;  Everett  v.  Everett, 
75  App.  Div.  369,  375,  78  N.  Y.  Supp.  193;  Hqpedale 
Electric  Co.  v.  Electric  Storage  Battery  Co.,  132  App. 
Div.  348,  353.  116  N.  Y.  Supp.  859;  Staley  v.  Murray, 
166  Ai».  Div.  328. 152  N.  Y.  Supp.  168 :8trodl  v.  Stafford 
Co.,  65  Miae.  625,  121  N.  Y.  Supp.  93;  People  ex  reL 
Nolan  V.  Prendergaat,  88  Miac.  807,  160  N.  Y.  Supp. 
683. 


§  483.  Judgment  where  personal  service  is  made  without  the  state. 

A  judgment  shall  be  conclusiye  upon  a  defendant  on  whom  the  summons  is  person- 
ally served  without  the  state,  with  respect  to  the  property  which  is  the  subject  of  the 
action  or  which  is  attached  therein,  to  the  same  extent  as  if  the  service  upon  him  were 
made  within  the  state. 

DctlT»ll»ll.— Code  dv.  proc.,  %  443,  aubd.  6,  aa  am.  by  L.  1877.  ch.  416,  L.  1914,  ch.  346. 


§  484.  Limitation  of  action  upon  judgment. 

Except  in  a  case  where  it  is  otherwise  specially  prescribed  in  this  act,  an  actkm  upon 
a  judgment  for  a  sum  of  money,  rendered  in  a  court  of  record  of  the  state,  camiot  be 
maintained  between  the  original  parties  to  the  judgment,  unless,  either 

1.  Ten  years  have  elasped  since  the  docketing  of  such  judgment,  or, 

2.  It  was  rendered  ag^unst  the  defendant  by  default  for  want  of  an  appearance  or 
pleading  and  the  summons  was  served  upon  him  otherwise  than  personally;  or 

3.  The  court  in  which  the  action  is  brought  has  previously  made  an  order  granting 
leave  to  bring  it.  Notice  of  the  application  for  such  an  order  must  be  given  to  the  ad- 
verse party,  or  the  person  proposed  to  be  made  the  adverse  party,  personally,  unless 
it  satisfactorily  appears  to  the  court  that  personal  notice  cannot  be  given  with  due  dil- 
gence,  in  which  case  notice  may  be  given  in  such  a  manner  as  the  court  directs. 

PMlf  Uon.— Code  dv.  proc..  §  1913,  aa  am.  by  L.  LapM  Of  ten  yean.— Sazc  v.  Peck,  139  App.  Div. 
1896,  eh.  668;  oricinally  rcviaed  from  code  of  proc.,  §  71.     419,  124  N.  Y.  Supp.  14;  Peace  v.  Wilaon,  186  NT  Y.  403. 


m 


£& 


. — Uen  of  judcment  on  real  property  eziata 


1320. 


afff.  110  App.  Div.  887,  96  N.  Y.  Supp.  1139. 
Jodf^meni  for  sum  of  money.— KeUott  v.  Stod- 

>,  revs.  40 

Farquhar, 

Shepherd  ▼. 

Shepherd,  51  Miac.  418,  100  N.  Y.  Supp.  401,  affd.,  117 

^tlon.— Dieffenbach  v.  Rodi,  112  N.Y.  621;     App.  Div.  924.  103  N.  Y.  Supp.  1141. 

LcATO  to  sue.— Importera  h  T.  Bank  v.  Quacken- 


Y.  Supp.  752;  Fink  v.  Shoemaker.  33  Miac.  687,  68  N.  man  Sav.  Bank  v.  Covington.  14  Wkly.  Dig.  475,  affd., 

Y.  Supp.  1112;  Goodyear  Dental  V.  Ck>.  v.  Friaadle,  22  89  N.  Y.  632. 

Hon  174;  Oarpenter  v.  Butler,  29  Hun  251;  Baldwin  v.  Complatnt.— Underhill    v.    PhilUpe,    30   App.    Div. 

Rcberta,  30  Hun  163;  Badlam  v.  Springateen.  41  Hun  23&  51  N.  Y.  Supp.  801. 

160;  Harria  v.  Clark.  65  Hun  361,  20  N.  Y.  Supp.  232;  Jndgment    In    flolfttton    of    aceUon.— Myers    v. 

~        ~  Klein.  95  Miac.  646,  159  N.  Y.  Supp.  877. 


Morton  v.  Palmer,  14  N.  Y.  Supp.  912, 21  Civ.  Proc.  Rep. 
94;  Knapp  v.  Valentine,  33  N.  Y.  Supp.  712;  McButt  v. 
Hiraoh.  4  Abb.  Pr.  441;  Lyon  v.  Man&,  32  Barb.  51. 


JUDOISENT  BT   DEFAULT 

§  486.  Entry  of  default  judgment  by  the  clerk. 

Judgment  may  be  taken  without  application  to  the  court  where  the  complaint  sets 
forth  one  or  more  causes  of  action,  each  consisting  of  the  breach  of  an  express  contract 
to  pay  absolutely  or  upon  a  contingency  a  sum  or  sums  of  money  fixed  by  the  terms  of  the 
contract  or  capable  of  bdng  ascertained  therefrom  by  computation  only;  or  an  express  or 
implied  contract  to  pay  money  received  or  disbursed,  or  the  value  of  property  delivered, 
or  of  sendees  rendered  by,  to,  or  for  the  use  of,  the  defendant  or  a  third  person;  and 
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thereupon  demandB  judgment  for  a  sum  of  money  only.  This  section  includes  a  case 
where  the  breach  of  the  contract  set  forth  in  the  complaint  is  only  partial;  or  where  the 
complaint  shows  that  the  amount  of  the  plaintiff's  demand  has  been  reduced  by  pajnonenty 
counterclaim  or  other  credit. 

DerlrmtioD.— Code  dv.  proo..  §  420.  m  am.  by  L.  Bullard  v.  Sherwood,  85  N.  Y.  258;  Smith  ▼.  i>^*i»W"«t 
1877,  oh.  416;  originally  new  in  eode  dv.  proo.  See  oode  88  N.  Y.  600;  Aofner  ▼.  Mayor,  ete.,  14  A|ip.  Dhf.  461, 
of  proo.,  §  120.  .     48  N.  Y.  Bupp.  808;  fiharpe  y.  Clapp.  15  App.  Div.  44g, 


.—Judgment  by  default,  how  taken   and  44  N.  Y.  Supp.  451;  Steamahip  Ridimond  BOI  Co. 

entered,  C.  P.  A.,  1486;  determination  of  amount   of  Seacer.  31  App.  Div.  288,  52  N:  Y.  Supp.  085;  Matter  of 

J'udament,  Id.,  1 487;  Amilieation  for  judcment  by  de-  Sdiarmann,  46  App.  Dir.  278.  63  N.  V.  dibmi.  267;  F|yer- 

auR,  Id.,  H  480-408;  relief  againet  eudi  judgment.  Id.,  weather  v.  Tudcer,  11  N.  Y.  Supp.  30, 18  Or.  Proe.  Rap. 

1 108.     Notioe  with  summons  demanding  money  judg-  276;  United  States  Life  Ins.  Ca  r.  Jordan,  46  Hun  201. 
ment,  in  case  of  default,  rules  of  dvil  practice,  46;  judg-        AcUoB  tnon  lademBltjr  lw4«~Connty  of  SuDivaB 

ment  on  motion.  Id.,  106.  v.  Downie,  102  Biieo.  348,  168  N.  Y.  Supp.  023. 
When  JadgflMttt  wltliool  appUcstton  to  eonrC— 

§  486.  Proof  to  be  filed  with  clerk  by  plaintiff  upon  default 

In  an  action  specified  in  the  bist  section,  where  the  summons  was  personally  served 
upon  the  defendant,  and  a  copy  of  the  complaint  or  a  notice  stating  the  sum  of  money 
for  which  judgment  will  be  taken  was  served  with  the  summons,  or  where  the  defendant 
has  appeared  but  has  made  default  in  pleading,  the  plaintiff  may  take  judgment  by 
default,  as  follows: 

1.  If  the  defendant  has  made  default  in  appearing,  the  plaintiff  must  file  proof  of  the 
service  of  the  summons  and  of  a  copy  of  the  complaint  or  the  notice;  and  also  proof 
by  affidavit  that  the  defendant  has  not  appeared.  Whereupon  the  clerk  must  enter 
final  judgment  in  his  favor. 

2.  If  the  defendant  has  seasonably  appeared  but  has  made  default  in  pleading,  the 
plaintiff  must  file  proof  of  the  service  of  the  summons  and  of  the  appearance  or  of  the 
appearance  only;  add  also  proof  by  affidavit  of  the  default.  Whereupon  the  clerk  must 
enter  final  judgment  in  his  favor. 

DflrlfSMMi.— Code  dv.  proc.,    §  1212.  m  am.  by  L.  Ondaden  r.  Woodward,  38  Hun  548;  IVaoy  v.  T^aey,  W 

1870,  oh.  542.    Last  sentence  omitted  as  covered  by  code  Hun  1,  12  N.  Y.  Supp.  665;  Nauj^ton  y.  Vion,  01  Hon, 

cir.  proo..    §  1214.    Second  sentence  of  eode  civ.  proc.,  860,  36  N.  Y.  Supp.  812. 

1 410  omitted  as  unnecesaary  in  view  of  code  civ.  proc.,        Tliiie  of  entey^^Puroell  v.  Lynch,  02  Miss.  148,  156 

1 1212.    1 1212,  originally   revised  from    code  of  proc.  N.  Y.  Supp.  101. 

346,  subd.  1.  Effect  of  JadK .. ^-, 

Eeferences.— Service  of  complaint  or  notice   with  30  Misc.  225,  63  N.  Y.  Supp.  328;  Hawkins  v.  Smith.  01 


1 246,  subd.  1.  Effect  of  Jadnneiil  by  d«ftalt.~Swan  v.  Wheeler. 

Eeferences.— Service  of  complaint  or  notice   with  30  Misc.  225,  63  N.  Y.  Supp.  328;  Hawkins  v.  Smith.  01 

summons,  C.  P.  A.,     If  257,  1478;  appearance  by  de-  Hun  220,  36  N.  Y.  Supp.  388;  Haas  v.  SUberman  fiealty 

fendant.  Id.,   i§  237.  238,  263;  judgment  for  excess  over  Co.,  162  N.  Y.  Supp.  274. 

eounterdaim.  Id.,    §  488;  judgment  by  default  against  Fioof  of  defknft.— Fawoett  v.  Vary,  50  N.  Y.  607; 

infant.  Id.,  §  402.     Notice  with  summons  demanding  Brien  v.  Casey.  2  Abb.  Pr.  416;  Philips  v.  I^esooti,  0 

money  judgment,  on  default,  rules  of  civil  practice,  46.  How.  Pr.  430. 

In  genenl.— City  Trust  Safe  Depoeit  A  Surety  Co.  VnUaaldatod    &Mmmgm,-rMaiUr    of    Scharmaim. 

v.  American  Brewing  Co..  182  N.  Y.  285.  revs.  03  App.  40  App.  Div.  27&  63  N.  Y.  Supp.  267. 

Div.  606,  87  N.  Y.  Supp.  1130;  Steamship  Richmond-  Oiiler   eitending   time   to   answer.— littauer   ▼. 

Hill  Co.  V.  Sager,  81  App.  Div.  288.  52  N.  Y.  Supp.  086;  Stem.  177  N.  Y.  233,  affg.  88  App.  Div.  274.  85  N.  Y. 

Bassett  v.  Fenoh.  10  Misc.  672.  31  N.  Y.  Supp.  667;  Supp.  71. 

§  487.  Determination  by  clerk  of  amount  of  default  judgment 

Where  final  judgment  may  be  entered  by  the  clerk,  as  prescribed  in  the  last  section, 
the  amount  thereof  must  be  determined  as  follows: 

1.  If  the  complaint  is  verified,  the  judgment  must  be  entered  for  the  sum  for  which 
the  complaint  demands  judgment;  or,  at  the  plaintiff's  option,  for  a  smaller  sum;  and 
if  a  computation  of  interest  is  necessary,  it  may  be  made  by  the  clerk. 

2.  If  the  complaint  is  not  verified,  the  clerk  must  assess  the  amount  due  to  the  plain- 
tiff by  computing  the  sum  due  upon  an  instrument  for  the  payment  of  money  only, 
then  non-payment  of  which  constitutes  a  cause  of  action  stated  in  the  complaint;  and  by 
ascertaining  by  the  examination  of  the  plaintiff  upon  oath,  or  by  other  competent  proof, 
the  amoimt  due  to  him  for  any  other  cause  of  action  stated  in  the  complaint.  If  an 
instrument  specified  in  this  subdivision  has  been  lost  so  that  it  cannot  be  produced  by 
the  clerk,  he  must  take  proof  of  its  loss  and  of  its  contents.  Either  party  may  require  the 
clerk  to  reduce  to  writing  and  file  the  assessment  and  the  oral  proof,  if  any,  taken  there- 
upon. 

Derifmtion.— Code  dv.  proc..  §  1213;  orifinnlly  re-  Daty  of  clerk.— Bullard  v.  Sherwood.  85  K.  Y.  258. 

vised  from  oode  of  proc..  §  246.  subd.  1;  R.8..  pt.3.oh.6.  Instmnient  for  pnyment  of  monor.— Sutherland 

tit.  8.  §14,  5.  V.  St.  Lawrence  County.  42  Misc.  88,  85  N.  Y.  Supp. 

ComiMalnt.— Lent  v.  N.  Y.  ft  M.  Ry.  Co..  180  N.  696. 
Y.  604. 

§  488.  Judgment  for  excess  where  counterclaim  interposed. 

In  an  action  upon  contract  where  the  complaint  demands  judgment  for  a  sum  of 
money  only,  if  the  defendant  by  hb  answer  does  not  deny  the  plaintiff's  claim  but  seta 


art.  35 


JUDGMENT 


489-492 


up  a  counterclaim  amounting  to  less  than  the  plaintiff's  ciaimi  the  piaintiff  upon  filing  with 
the  clerk  an  admission  of  the  counterclaim  may  take  judgment  for  the  excess  as  upon 
a  default  for  want  of  an  answer. 

to  ftiwwer,  where  madei  nilet  of  dvil  praotioe;  191.  judiT' 
ment  taken  without  application  to  court,  C.  P.  A.,  §|  45fr- 
487;  when  application  neceawry.  Id.,  |l  480-493. 

AppUeaaoii.— Burgees  v.  House,  49  App.  Div.  883, 
63  N.  Y.  Supp.  512;  HaD  v.  Holt,  25  Hun  277;  Dingee  v. 
Shean,  29  Hun  210. 


dv.  proo.,  §512,  ezoept  IasiseD> 

Last  sentence  omitted  as  covered  by  provision 

reciting  wiiat  shall  be  a  part  of  the  judfpment^ofl.    §  512, 

Ins^Iy 


revised  from  code  of  proo.,  1 246,  snbd.  1,  last 
— ^Application   for   judgment    on   failure 

§  489.  Application  to  court  for  judgm^it  by  default. 

Where  the  summons  was  personally  served  upon  the  defendant  within  the  state  and 
he  has  made  default  in  i^[>peaiing,  or  where  the  defendant  has  appeared  but  has  made 
default  in  pleading,  and  the  case  b  not  one  where  the  clerk  can  enter  final  judgment, 
as  prescribed  in  sections  four  hxmdred  and  ei^ty-six  and  four  hundred  and  ei^ty- 
aeven  of  this  act,  the.  pladntlQf  may  apply  to-  the  court  or  to  a  judge  thereof  for  ju<^- 
ment. 

BerfVBlhMl.-- Code  civ.  proe.,  §  1214,  as  am.  by  L. 
1877,  ch.  416,  L.  1900,  cfa.  147,  first  sentence.  Remainder 
of  seetion  eoveied  by  %  486,  ante,  and  1 491,  poet.  The 
words  omitted  are  unnecessary,  f  1214  originally  re- 
vised from  code  of  proc.,  §  246,  subd.  2,  in  part. 

Mferenees. — Subsequent  application  for  judmiont, 
C.  P.  A.,  1 118;  where  application  for  judgment  on  Tailure 
to  answer  diould  be  made,  interlocutory  and  final  judg- 
ment, proof,  notice  to  defendant,  rules  of  civil  practice, 
188-192.  Judgment  by  default  in  matrimonial  actions, 
C.  P.  A.,  if  1143,  1150;  rules  of  civil  practice,  275. 

AppMcatloP>~De  Groot  v.  Morwick  Com.  Co.,  98 
Misc.  374.  163  N.  Y.  Supp.  83;  Adams  v.  Sullivan,  42  Hun 
278:  Tyler  v.  Jahn,  109  Misc.  425,  178  N.  Y.  Sup^.  689. 

OMiMiit  to  application  for  judgment  to  justice 
ovt  of  court.— Bartlett  v.  Lundin,  1^  App.  Div.  117, 
109  N.  Y.  Supp.  891. 

§  490.  Rendering  default  judgment  by  court 

The  court  or  judge  upon  an  application  by  a  plaintiff  for  judgment  by  default,  upon 
the  filing,  by  the  plaintiff  of  proof  of  default,  thereupon  must  render  the  judgment  to 
which  the  plaintiff  is  entitled  and,  with  or  without  a  jury,  may  make  a  computation 
or  assessment  or  take  an  account  or  proof  of  a  fact,  or  may  direct  a  reference  or  a  writ 
of  inquiry,  except  that  where  the  action  is  brou^t  to  recover  damages  for  a  personal 
injury  or  an  injury  to  property,  the  damages  must  be  ascertained  by  means  of  a  writ  of 
inquiry  or  by  a  jury  in  court.  Where  a  reference  or  writ  of  inquiry  is  directed,  the  court 
or  judge  may  direct  that  the  report  or  inquisition  be  returned  to  the  court  or  judge 
for  further  action;  or,  except  where  special  provision  is  otherwise  made  by  law,  may  di- 
rect that  final  judgment  be  entered  by  the  clerk  in  accordance  with  the  report  of  the 
referee,  or  for  the  damages  ascertained  by  the  inquisition,  without  any  further  appli- 
cation. 


rtoof  of  cause  of  acMon  not  neoeasary.—Charlton 
V.  Ward,  102  Misc.  238,  168  N.  Y.  Supp.  876. 

Effect  of  denivlt.— ArgaU  v.  Pitts,  78  N.  Y.  239; 
Bassett  v.  French.  10  Misc.  672.  31  N.  Y.  Supp.  667. 

Attessment  of  damaces  after  judgment  of  court  of 
appeals. — ^Yaw  v.  Whitmore,  66  App.  Div.  317,  72  N.  Y. 
Supp.  766. 

Acttons  ftir  ncMllgonce.— Elsey  v.  International 
Ry.  Co.,  93  App.  Div.  115,  87  N.  Y.  Supp.  28. 

Action  for  iTand.— Fayerweather  v.  Tucker,  17  N. 
Y.  Supp.  39,  26  Abb.  N.  C.  395. 

Belusal  of  appBcaUon;  appeal.— People  ez  rel. 
Rosenquest  v.  Donnelly,  168  App.  Div.  500,  153  N. 
Y.   Supp.   997. 


Dcrivatloil. — Code  civ.  proc.,  { 12Zu,  as  am.  bv  L. 
1877,  ch.  416,  L.  19(H,  oh.  511;  origiDaUy  revised  from 
code  of  proo.,  §  246,  subd.  2,  in  part. 


10  Misc.  672,  31  N.  Y.  Supp.  667;  Saltus  v.  Kip,  2  Abb. 
Pr.  382;  Thompson  v.  Lumley,  7  Daly  74;  Gilbert  v. 
Rounds,   14  How.  Pr.  46. 

DamaKee  In  tort.— Thompson  v.  Fox,  21  Misc.  298. 
47  N.  Y.  Supp.  176. 

Future  to  prove  cause  of  action. — Berger  v.  Hors- 
fleld,  188  App.  Div.  649,  176  N.  Y.  Supp.  854 


Beftisal  of  application;  practice.— People  ex  rel. 
Rosenquest  v.  Donnelly,  168  App.  Div.  500,  153  N.  Y. 
Supp.   997. 
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Writ  of  Inquiry. — Bossout  v.  Rome,  etc.,  R.  Co., 
131  N.  Y.  37,  40;  Elsey  v.  International  Ry.  Co.,  93  App. 
Div.  115.  87  N.  Y.  Sapp.  29. 

ItoceedfngB  on  aaMasment.— Bassett  v.  French, 

§  491.  Application  where  one  or  more  defendants  have  appeared. 

If  one  or  more  of  the  defendants  have  appeared  and  one  or  more  defendants  have 
failed  to  appear,  an  application  by  a  plaintiff  for  judgment  by  default  must  be  made  to 
the  court  unless  the  defendants  who  have  appeared  consent  to  the  making  of  such  ap- 
plication to  a  judge  out  of  court. 

Application.— Kriser  v.   Rodgers  (1921),   195  App. 
Div.  394,  186  N.  Y.  Supp.  316. 
See  cases  imder  §489,  ante. 


DetliaUon. — Code  dv.  proe.,  %  1214,  as  am.  by  L. 
1877,  ch.  416.  L.  1900,  eh.  147.  last  sentence;  oHginally 
revised  from  code  (rf  proo.,   |  246,  subd.   2,  in  part. 

ftcfwencea. — Generally,  rules  of  civil  practice,  193- 
198. 

1 492.  Judgment  by  def atdt  against  infant  defendant. 

A  judgment  by  default  shall  not  be  taken  against  an  infant  defendant  until  twenty 
days  have  expir^  since  the  appointment  of  a  guardian  ad  litem  for  him. 

Dcflfatlon.— Code  civ.  proc.,   i  1218,  as  am.  by  L.  in  gen«ar.~Ki&dgenz  v.  Craic,  162  App.  Div.  608. 

1879.  eh.  642;  orienally  revised  from  code  of  proo.,  §  115.  147  N.  Y.  Supp.  571;  Jackson  v.  Brunor,  17  Misc.  339, 

BcfCMBcea.— Mrvioe  of  summons  upon  an  infant,  39  N.  Y.   Supp.  1080;  Phillips  v.   Dusenbury,  8  Hun 

C.  P.  A..    i§  225;  appointment  of  guardians  for  in-  348, 
fant  piaintifls  and  defendants,  Id.,  §i  202-  207. 


§§  49&-I06  CIVIL  PRACTICE  ACT  art.  35 

§  493.  Judgment  by  default  where  service  without  state  or  not  personal. 

1.  Where  a  summons  was  served  upon  a  defendcmt  without  the  state  or  otherwise  than 
personally,  if  the  defendant  does  not  demand  a  copy  of  the  oomplaint,  or  plead,  as  the 
case  requires,  within  twenty  days  after  the  service  is  complete,  the  plaintiff  may  apply 
to  the  court  or  a  judge  thereof  for  the  judgment  demanded  in  the  complaint. 

2.  A  judgment  EJiall  not  be  rendered  for  a  sum  of  money  only,  upon  an  application 
made  hereunder,  except  in  an  action  (a)  for  breach  of  Contract,  express  or  implied,  ot^er 
than  a  contract  to  marry,  (b)  wrongful  conversion  of  personal  property,  (c)  an  injury 
to  person  or  property  in  consequence  of  n^ligence,  fraud  or  other  wrongful  act;  nor,  in 
such  an  action,  where  the  defendant  is  a  non^-resident  or  a  foreign  corporation,  and  has 
not  appeared,  imless  the  plaintiff  upon  such  application  shall  file  proof  that  a  warrant 
of  attachment,  granted  in  the  action,  has  been  levied  upon  property  of  the  defendant. 

JDeiiTatloii.~Subd.  1  is  code  civ.  proo.,  %  1216,  m  Proof  of  fcrvlce. — Donner  r.  M«lleii,  50  B«rb.  282; 

am.  by  L.  1877,  cfa.  416,  L.  1805.  ch.  582.  L.  1001.  oh.  511.  Stow  v.  Btmey,  14  dr.  Proe.  Rep.  45;  Sallett  v.  Rii^ten, 

first  sentenoe.     Remainder  of  section  is  placed  in  rules  18  How.  Pr.  43. 

civ.  prac,  102,  subds.  1,  3-5.    Subd.  2,  first  part  is  first  p!ftMn  rcQlilred. — Bryan  v.   UniTcrsity  Pub.   Co.p 


sentence  of  code  civ.  proc..  §  1217.    Last  part  of  subd.  2  112  N.  Y.  3^,  801. 

covers  all  of  remainder  of  {  1217.    Part  omitted  is  cov-  Ttoot  of  Judcmc 

ired  by  rules.     { 1216  originally  revised  from  code  of  102  Misc.  238.  168  > 

>roc.,  i  246,  subd.  3,  in  part.  §  1217,  orifi^nally  revised  FftUliro  to  take  proof  of  CMUe  Of  action.— Lauder 


covers  all  of  remainder  of  { 1217.    Part  omitted  is  cov-        Proof  of  Judcmeiit  necessary.— Charlton  v.  Ward. 

~ •      '     —  168  N.  "  "         — 

ake  pi 
proc,  $240.  sutxi.  9,  and  general  rules  oi     v.  Meseroie.  i«8  App:  uw.  /isu,  laa  n.  x.  Bupi 
practice  (1874).  34.  Bofltttatlon  on  rercnal.— Haebler  v.   Myers,   132 


ered  by  rules.     {  1216  originally  revised  from  code  of     102  Misc.  238.  168  N.  Y.  Supp.  876.  tv* 

proc.,  i  246,  subd.  3,  in  part.  §  1217,  originally  revised        Failure  to  take  proof  of  cause  Of  action.— Laud 
from  code  of  proc,  {246,  subd.  3,  and  general  rules  of     v.  Meserole.  148  App:  Div.  730,  133  N.  Y.  Supp.  340. 


Eeferences.— Substitutes    for    personal    service    in  N.  Y.  363;  Matter  of  Wiltse.  5  Misc.  105,  114.  25  N.  Y 

spedal  cases.  C.  P.  A..    §§  217,  230-235.  483;  where  a  Supp.   733. 

warrant  of  attachment  may  be  panted  and  proceedings        Judsment  for  alimony. — Burch  v.  Burch.  116  App. 

taken  thereon,  Id.,  (§902-011.    Proceedings  on  applica-  Div.  865.  102  N.  Y.  Supp.  305. 
tion  for  judgment,  rules  of  civil  practice,  102.  Appeal.- Baasett  v.  French.  155  N.  Y.  46. 

§  494.  Judgment  upon  failure  to  reply. 

If  the  plaintiff  fails  to  reply  to  the  counterclaiin,  the  defendant  may  apply,  upon  no- 
tice, for  judgment  thereupon;  and,  if  the  case  requires,  a  reference  or  assessment  by  a 
jury  in  court  may  be  ordered  or  a  writ  of  inquiry  may  be  issued  as  where  the  plain- 
liiT  applies  for  judgment. 

Derivation.— €k)de  dv.  proc..    i  515.     Reference  to  Effect  of  fUlnre  to  rMitf.— Wade  v.  SIrever.  166 

"assessment  by  a  jury  in  court"  is  inserted  as  there  are  N.  Y.  251.  revg.  42  App.  Div.  330,  50  N.  Y.  8upp.  76; 

oases  when  such  a  means  of  determining  damages  are  Crompton  v.  Seaich,  142  App.  Div.  431,  126  N.  Y.  8upp. 

of  advantage.    {  515,  originally  revised  from  code  of  817;  Crompton  v.  Seaich,  143  App.  Div.  284.  128  N.  Y. 

proc.,  S  154.  Supp.  586;  Young  v.  StiUwater  Orudied  Stone  Ck>.,  153 

Ecverences. — ^Application   for   iudjonent   and    entry  App.  Div.  453,  138  N.  Y.  Supp.  530;  Lehman  v.  Corea- 

and   enforcement   thereof,  C.  P.  A.,  1§  486-403.    Gen-  Martines  Co..  171  App.  Div.  852.  157  N.  Y.  Supp.  647; 

erally,  rules  of  civil  practice,  103-108.  McGee  v.  Felter,  76  Misc.  340,  135  N.  Y.  Supp.  267; 

ApoUeation.— Hunter  v.  Fiss,  02  App.  Div.  164,  86  Rochester  Dist.  Co.  v.  O'Brien.  25  N.  Y.  Supp.  281; 

N.  Y.   Supp.    1121;    Anglo   &   London-Paris  National  Adams  v.  Roberts,  62  How.  Pr.  253. 
Bank  v.  Jacobson  (1021),  106  App.  Div.  51.  187  N.  Y. 
Supp.  508. 

JUDGMENT  AFTER  TRIAL 

§  496.  Judgment  after  verdict. 

Upon  the  application  of  the  party  in  whose  favor  a  general  verdict  is  rendered,  the 
clerk  must  enter  judgment  m  conformity  to  the  verdict,  unless  a  different  direction  is 
given  by  the  court  or  it  is  otherwise  specially  prescribed  by  law.  A  motion  for  judg- 
ment upon  a  special  verdict  may  be  made  by  either  party.  A  motion  for  jud^ent 
upon  a  verdict  subject  to  the  opinion  of  the  court  may  be  made  by  either  party;  and 
must  be  heard  and  decided  at  a  term  of  the  court  to  which  an  appeal  could  be  taken 
from  a  final  judgment  in  the  action.    (Am.  by  L.  1921,  ch.  372,  in  effect  Oct.  1,  1921.) 

DerlTatlon. — ^First  sentence  is  code  civ.  proc.,  §  1180,  v.  Bindseil,  78  Misc.  161,  137  N.  Y.  Supp.  800;  Rettig  ▼. 
as  am.  by  L.  1877,  ch.  416,  last  sentence.  Second  sentence  Moore  Co.,  00  Misc.  664,  154  N.  Y.  8upp.  124;  Weeks 
is  code  CIV.  proc.,  §  1233,    Last  sentence  is  code  civ.  proc.,     v.  Hart,  24  Hun  181. 


IS  code  CIV.  proc.,  1 12S3,    Last  sentence  is  code  civ.  proc.,  v.  uart,  M  nun  lt>l. 

S  1234.  as  am.  by  L.  1805,  ch.  046.    {1180  originally  re-         Entry  of  judmnent. — Corn  Exchange  Bank  of  Chicago 

vised  from   code  of  proc.,  {  264.  in  part.    f§  1133,  1134  v.  Blye,  110  N.  Y.  414;  Voisin  v.  Commercial  Mutual  Ins. 

originally  revisedjrom  code  of  proc.,  §  265,  in  part.  Co.,  123  N.  Y.  120;  Martin  v.  Piatt,  131  N.  Y.  642;  French 

V.  Seamans.  21  Misc.  722, 48  N.  Y.  Supp.  0,  revd.  on  other 
D-ounds.  27  App.  Div.  612,  60  N.  Y.  Supp.  776.  Logan  r. 
Guggenheim,  2^)  N.  Y.  10.  ^^ 


cninni!   , 

Beference* — ^When  verdict  rendered  subject  to  the 
opinion  of  the  court,  C.  P.  A.,  {  461,  and  cases  cited. 
Generally,  rules  of  ci^nl  practice,  103-100. 

first  sentence.    Application.— Burke  v.  Freland,  47  Second  sentence.— Matter  of  Dorsey,  04  Misc.  566. 

App.  Div.  428, 62  N.  Y.  Supp.  453.  revd.  on  other  grounds,  157  N.  Y.  Supp.  662. 

166  N.  Y.  305.  Last  sentence.— Mathews  v.  American  Central  Ins. 

Right  to  alter  verdict.— Warner  v.  N.  Y.  C.  R.  Co.,  52  Co.,  154  N.  Y.  445,  465;  Murray  v.  City  of  New  York,  60 

N.  Y.  437;  Dabymple  v.  Williams,  63  N.  Y.  361;  Band  App.  Div.  541,  60  N.  Y.  Supp.  050,    • 

JUDGMENT  AFTER  APPEAL 

§  496.  Final  judgment  after  affirmance  by  appellate  division. 

When  an  order  or  judgment  is  wholly  or  partly  affirmed  upon  an  appeal  to  the  appel- 
late division  of  the  supreme  court,  and  no  issue  of  fact  remains  to  be  tried,  the  appel- 


art  86  JUDGMENT  §§  497-600 

hie  division,  in  its  discretion,  may  render  final  judgment,  unless  it  pennits  the  appellant 
to  amend  or  plead  over. 


BatlvMIOB.— Cod«  €■▼.  proo.,  I  1224,  m  am.    by  qiMBtions  of  faet.  cmm  and  exoeptiom,  rnlM  of  civil  pmo* 

L.  1877.  oh.  410,  L.  1895,  oh.  040.  mthout  ehance.  tioe,  157. 

B«fwwic«f.--T>ialbyjuivofq>6oifioqa«ttio]uoffaot,  Coiutnietloii.— Platow  v.  Van  BremMD,  17  N.  Y. 

^MB  a  matt«r  of  richt,  C.  P.  A.,  §  429;  trial  of  vedfio  Supp.  506. 


§  497.  Mode  of  enfordng  aflSnned  or  modified  judgment 

Where  a  judgment  from  which  an  appeal  has  been  taken  from  one  court  to  another 
k  whoUy  or  partly  afi&nned  or  is  modified  upon  the  appeal,  it  must  be  enforced  by  the 
court  in  which  it  was  rendered  to  the  extent  permitted  by  the  detenninalion  of  the  appel- 
late court  as  if  the  appeal  therefrom  had  not  been  taken. 

ItarifBtikm*— Code  dv.  nroe..  i  1319.  without  chance.  AjN»llestloii.~Ryan  v.  Pair,  10  N.  T.  Supp.  829,  40 
Under  "Appeals  generally  *'  in  code  eiv.  proc.  St.  Bep.  830. 

§  498.  Docket  of  reversed  or  modified  judgment 

1.  Where  a  final  judgment  for  a  sum  of  money  or  directing  the  payment  of  a  sum  of 
money  has  been  reversed,  or  has  been  affirmed  as  to  part  only  of  the  sum,  upon  an 
appeal  to  the  supreme  court  from  an  inferior  court  or  an  appeal  to  the  appellate  division 
of  the  supreme  court,  taken  as  prescribed  in  this  chapter;  and  an  appeal  to  the  court 
of  appeals  is  not  taken  and  perfected,  and  the  security  required  to  stay  execution  is 
not  ^ven,  within  ten  days  after  the  entry  of  the  judgment  upon  the  appeal  in  the  clerk's 
Q^ce  where  the  judgment  appealed  from  is  entered,  the  clerk  must  make  a  minute  of 
the  reversal  of  the  judgment,  or  of  the  amount  to  which  it  has  been  reduced,  upon  his 
docket-book  in  each  place  where  the  judgment  is  docketed.  A  transcript  of  the  docket 
as  thus  corrected  must  be  furnished  by  him  and  may  be  filed  in  any  coimty  clerk's  office 
where  the  original  judgment  is  docketed,  as  prescribed  by  law,  with  respect  to  the  orig- 
inal docket;  and  thereupon  the  county  clerk  must  correct  his  docket  accordingly.  The 
lien  of  a  judgment,  the  docket  of  which  is  not  corrected  as  prescribed  in  this  subdi- 
vision, remainB  una£fected  by  the  reversal  or  modification  thereof  until  the  decision  of 
the  court  of  appeals  upon  an  appeal  from  the  judgment  reversing  or  modifying  the  same 
or  the  expiration  of  the  time  to  take  such  an  appeal. 

2.  Where  a  final  judgment  for  a  sum  of  money  or  directing  the  payment  of  a  sum  of 
money  has  been  reversed,  or  affirmed  as  to  pi^only  of  the  sum,  upon  an  appeal  to 
the  court  of  appeals,  the  docket  may  be  corrected,  as  prescribed  in  the  last  subdivision, 
at  any  time  after  the  remittitur  has  been  filed  in  the  court  below. 

Dcftrmlloii.— Subd.  1  ie  oode  civ.  proo.,  §  1321;  under  BefcMiMes*— Docketing  judgment  in  dooketrbook, 
bewfing  "Appeals  "  in  oode  dv.  proc.  Subd.  2  la  oode  d v.  C.  P.  A..  IS  501,  502;  county  1.711  171-173;  judidary  l.^ 
prae.,  1 1322;  under  "Appeals  "  in  code  dr.  proo.  U  255a,  255b. 


§  499.  Judgment  after  motion  for  new  trial,  heard-by  an  appellate  court. 

Where  a  motion  for  a  new  trial,  made  in  the  first  instance  at  a  term  of  the  appellate 
divicdon,  or  appellate  term  of  the  supreme  court,  is  denied,  judgment  may  be  taken  as 
if  the  motion  for  a  new  trial  had  not  been  made,  after  the  entry  of  the  order  and  the 
flervice  upon  the  attorney  for  the  adverse  party  of  a  copy  thereof,  and  notice  of  the 
entry.     (Am.  by  L.  1921,  ch.  372,  in  effect  Oct.  1,  1921.) 

Dorhrmtioii. — Code  dv.  proc.,  f  1237 ^  as  am.  by  L.  1895,  is  stall  applicable.    The  last  dause  is  omitted  as  now  un- 

oh.046.  amended :  originally  new  in  code  dv.  proc.;  but  see  necessary.     Originally  both    §1237  and    11228  of  the 

oode  of  proo.,  §  265.  Throoj^  code  contained  a  "four  days  "  limitation.    This 

The  committee  retained  the  language  of  first  part  of  limitation  has  dnoe  been  stricken  from  1 1228  and  ia 

i  1227.  and  the  dedson  in  Martin  v.  Piatt,  131  N.  Y.  641,  omitted  from  this  section. 

§  600.  Entry  of  judgment  in  county  where  real  property  situated. 

Where  real  property,  sold  by  virtue  of  a  judgment  rendered  in  an  action  directing 
\e  sale  thereof,  is  situated  in  a  county  other  than  that  in  which  the  judgment  is  en- 
red,  the  judgment  must  be  also  entered  in  the  office  of  the  clerk  of  the  county  wherein 
e  property  is  situated,  before  the  purchaser  can  be  required  to  pay  the  purchase-money, 
to  accept  a  deed.  The  clerk  of  the  latter  county  must  enter  it  in  the  judgment-book 
]>t  by  him  upon  filing  with  him  a  copy  thereof  certified  by  the  clerk  with  whom  it. 
entered. 

tarlfatiaii. — Code  dv.  proc.,   |1677.  broadened  to     of  a  judgment.    The  section  formerly  was  applicable  only  * 
Ay  to  any  action  in  whidi  real  property  is  sold  by  virtue     to  actions  for  ejectment,  partition  and  dower. 
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§  601.  County  oterks  to  docket  jiidgnwnts. 

Each  county  clerk,  when  he  files  a  judgmenlr-roll,  upon  a  judgiateat  rendered  in  a 
court  of  which  he  is  olark,  must  docket  the  judgment  by  entering  in  the  prop^  dodcfft- 
book  the  following  particulars,  under  the  initial  letter  of  the  surname  of  the  judgment 
debtor,  in  its  alphabetical  order: 

1.  The  name,  at  length,  of  the  judgment  debtor;  and  also  his  residence,  title,  and 
trade  or  profession,  if  any  of  them  are  stated  in  the  judgment. 

2.  The  name  of  the  party  m  whose  favor  the  judgment  was  rendered. 

3.  The  sum  recovered  or  directed  to  be  paid,  in  figures. 

4.  The  day,  hour  and  minute  when  the  judgment-roll  was  filed. 

5.  The  day,  hour  and  minute  when  the  judgment  was  docketed  in  his  office. 

6.  The  court  in  which  the  judgment  was  rendered,  and,  if  it  was  rendered  in  the  su- 
preme court,  the  county  where  the  judgment-roll  is  filed. 

7.  The  name  of  the  attorney  for  the  party  recovering  the  judgment. 

If  there  are  two  or  more  judgment  debtors,  those  entries  must  be  repeated  under  tilie 
initial  letter  of  the  surname  of  each. 

Derlvmttoii.^Cod6  dv.  nroo..  1 12441,  without  obaiiBe  OmliilOD  ta  lnd«.~Lefevre  v.  PbilliiM,  SI  Hun  28S. 

ezoept  that  the  aeotion  is  here  limited  to  eounty  olerla.  80  N.  Y.  Supp.  709. 

i  1345.  which  waa  referred  to  as  **th»  last  seetion  '*  pro-  Wronc  Bftme.— Bernetein  ▼.  Sohoenfeld,  81  App.  Dir. 

yjded  for  county  clerks  and  the  dark  of  the  dty  court  of  171,  81  N.  Y.  Supp.  11,  affd.,  87  Miao.  610, 76  NTy.  Sopp. 

New  York.    The  city  court  clerks  are  covered  in  the  New  140;  Clute  v.  Emmerich,  26  Hun  10. 

York  dty  court  act,  ft  9.    §  1246  oricinaUy  reviaed  from  Sevcrsl  dftteodsnte.— Fox  v.  MuUer,  31  Miae.  470.  64 

R.  8..  pt.  8.  ch.  6.  tit.  4,  §  13.  N.  Y.  Sujm.  388. 

Beferences.— Docket  of  judgment  in  rei^evin,  C.  P.  A.,  Time  m  doekettiif  • — ^Hathaway  v.  Howell.  64  N.  Y. 

§  1125;  of  judgment  in  action  aipunst  ezeeutor,  decedent  97;  Aultman  St  Taylor  Co.  ▼.  Ehone,  163  N.  Y.  64;  Blyden- 

eetate  1.,  i  142;  entries  on  docket-book  to  nreserve  lien,  burgh  v.  Northrup,  13  How.  Pr.  289. 

C.  P.  A. ,  SI  762, 763;  dockatinc  transcripts  of  judgmenta  of  Dntr  of  cterk.— Harria  v.  Elliott,  168  N.  Y.  269,  revs. 

justices  of  the  peace,  J.  Ct.  A..  §272.    Entry  of  judg-  48  App.  Div.  98, 62  N.  Y.  Supp.  632. 

ment  generally,  rules  of  dvil  practice.  201.  CTountcrelaiiii    pleaded    as    defense. — Hume    r. 

■ffect  of  docketliis.— Sears  v.  Bumham,  17  N.  Y.  WoodniiF  (1921).  197  App.  Div.  510. 

445;  Sheridan  v.  Andrews,  49  N.  Y.  478;  Whitney  v.  Section  cIted.—Matter  of  Haaien,  109  Misc.  402, 178 

Towneend,  67  N.  Y.  40;  French  v.  French,  107  App.  Div.  N.  Y.  Supp.  776. 
107,  94N.  Y.  Supp.  1026. 

§  602.  Transcripts  and  docketing  judgments  thereon. 

A  clerk  with  whom  a  judgment-roll  is  filed  upon  a  judgment  docket  as  prescribed  by 
law,  must  furnish  to  any  person  applying  therefor  and  paying  the  fees  allowed  by  law, 
one  or  more  transcripts  of  the  docket  of  the  judgment,  attested  by  his  signature.  A 
county  clerk  to  whom  such  a  transcript  is  presented,  upon  payment  of  his  fees  therefor, 
immediately  must  file  it,  and  docket  the  judgment,  as  prescribed  by  law,  in  the  appro- 
priate docket-book  kept  in  his  office. 


from  L.  1840.  ch.  886.  §  26.  App.  Div.  171.  81  N.  Y.  Supp.  11,  afig.  37  Miss.  610.  76 

Eefwences. — ^Transcripts  of  judgmenia  in  justice's  N.  Y.  Supp.  140;  People  ex  rel.  Crittenden  v.  Keenan,  31 

oourt  to  be  docketed,  J.  Ct.  A.,  |  272;  fees  for  filing  tran-  Hun  626. 
wnipts.  C.  P.  A.,  §  1664. 

§  603*  Judgment-roll  must  be  filed  before  enforcement. 

A  proceeding  to  enforce  or  collect  a  final  judgment  caftmot  be  taken  until  the  judg- 
ment-roll is  filed. 

Derivmtlan.—- Code  civ.  proo.,  |1230,   last  sentence;       Reference. — Regulationa     affecting     judgment-roU, 
originany  revised  from  R.  8.,  pt.  3,  ch.  6,  tit.  4,  §  11.  rules  of  civil  practice.  202. 

ENFORCElfENT  OP  JUDGMENT 

§  604u  Enforcement  of  judgment  by  execution. 

In  either  of  the  following  cases  a  final  judgment  may  be  enforced  by  execution: 

1.  Where  it  is  for  a  sum  of  money  in  favor  of  either  party;  or  directs  the  pa|yment  of 
a  sum  of  money. 

2.  Where  it  is  in  favor  of  the  plaintiff  in  an  action  of  ejectment  or  for  dower. 

3.  In  an  action  to  recover  a  chattel,  where  it  awards  a  chattel  to  either  party. 

Deri?atloii.— Code  civ.  proo.,  §  1240;  ociglnaUy  reivised  Aeemed  alimony.— Thayer  v.  Thayer.  145  Api^  Div. 

from  code  of  proe..  |  285,  in  part.  26S,  120  N.  Y.  Supp.  1035;  Wetmore  v.  Wetmore,  149 

Beferenee* — Stay  of  execution,  rules  of  civil  prac-  N.  Y.  520. 

tioe.  203.  Goats  and  oohiimI  fees  In  dlvoree.— Jaoquin  ▼. 

Anallesllon. — ^Rowley  v.  Peldman,  84  App.  Div.  400,  Jaoquin,  36  Hun  378. 

82  N.  Y.  Supp.  670.                         _     .  ^Action  ftor  e|tetmMit.-H3kinner  v.  Odenbaoh,  81 

Indgnmil  for  snm  of  money.— Hams  v.  EUiott,  163  Hun  115,  30  N.  y.  Supp.  624. 

N.  Y.  MO,  revg.  48  App.  Div.  08,  62  N.  Y.  Supp.  632;  Aotlon  to  roeofw  chattaL— Lehman  v.  Mayer,  78 

Richards  v.  Stolhnan,  57  App.  Div.  182.  68  N.  Y.  Supp.  App.  Div.  12.  74  N.  Y.  Supp.  104;  People  ez  rel.  Bont  v 

188;  General  Elee.  Co.  v.  Sire,  88  App.  Div.  408,  85  N.  Y.  Grant,  41  Hun  351. 
Sopp.  141;  CoIBb  v.  Coffin,  161  App.  Div.  215. 146  N.  Y. 
Supp.  555;  Biattar  of  Hess.  4  Hun  586. 1  N.  Y.  Supp.  811. 


i 
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§  605.  Enforcement  of  judgment  without  execution. 

In  either  of  the  following  cases  a  judgment  may  be  enforced  by  serving  a  certified 
copy  thereof  upon  the  party  against  whom  it  is  rend^ied*  or  tiie  officer  or  person  who 
18  required  thereby  or  by  law  to  obey  it;  and,  if  he  refuses  or  wilfully  neglects  to  obey 
it,  by  punishing  him  for  a  contempt  of  the  ooiut: 

1.  Where  the  judgment  is  final  and  cannot  be  enforced  by  execution,  as  prescribed 
in  the  last  section. 

2.  Where  the  judgment  is  final  and  part  of  it  cannot  be  enforced  by  execution,  as 
prescribed  in  the  last  section,  in  which  case  the  part  or  parts  which  cannot  be  so  en- 
forced may  be  enforced  as  prescribed  in  this  section. 

3.  Where  the  judgment  is  interlocutory  and  requires  a  par^  to  do  or  to  refrain  from 
doing  an  act,  exo^t  in  a  caee  i^pecified  in  the  next  aubdiviaion. 

4.  Where  the  judgment  requires  the  payment  of  m<Miey  into  court,  or  to  an  officer 
of  the  court;  except  where  the  money  is  due  upon  a  contract,  express  <Hr  implied,  or  as 
damages  for  non-perfonnance  of  a  contraot.  In  a  ease  specified  in  this  subdivision,  if 
the  judgment  is  final,  it  may  be  enforced,  as  prescribed  in  this  section,  either  sinralr 
taneouflly  with,  or  before,  or  after  the  issuing  of  an  ^cecution  thereupon,  as  the  court 
diractB. 


Pill!  ■4to«.— Code  ohr.  piee.,  §  1341,  oricinatty  renaed  rmmBmat  fato  Ofort  «r  to  aa  flAecr.— AoxHar  ▼. 

from  code  of  proo^  (  286,  in  part.  FeldinAn,  84  App.  iMt.  400.  82  M.  Y.  Supp.  679;  Gen; 

MmJfnmtm^—PuMfMhmmt  tor  eontempt  in  nimmag  i»  Eloo.  Co.  r.  Bve,  88  App.  Dir.  4iQ8,  86  N.  Y.  Sapp.  141; 

obey  mandate;  judieiary  1.,  |  763:  civQ  prooeedinca,  for  Coffin  v.  Coffin.  161  App.  Dir.  216, 146  N.  Y.  Supp.  666. 

ttie  pttnubment  of  contempt,  judioiary  1.,  §4  764-781;  People  ex  rel.  Pond  v.  TnmBax,  16  Mlie.  864,  9/  N.  x. 

direAoB  to  party  to  depoeit  or  deliver  mbmuJ  pr«perCy,  Simp.  407;  Jaoquin  t.  Jaoquin,  86  Hun  878w 

or  to  oonvey  real  property,  C.  P.  A..  §  079.  niyneat  to  iMilTcr.— Matter  of  Hes,  48  Hun  686. 1 

im  fmaraL— LeeAmaw  ▼.  Wateoii,  109  App.  Div.  N.  Y.  Supp.  611;  Qildereletfre  v.  liBiter.  68  H«in  686,  88 


§m  ■amiM>— AioerbwMMr  ▼.  wateoii,  lov  App.  uiv,  m.  y.  supp.  mi;  undereiesre  v.  uoner.  <w  Aim  ooo,  iOB 

48k  15JN.Y.  Supp.  677;  Kittel  r.  Blueve.  11  Mtee.  879. 82  N.  Y.  Simp.  1028. 

N.  T.  Supp.  272;  Arehar  ▼.  Tubo-Etoetrio  CoiMtr.  Co..  Oricrareettiic  Nstttottoii.— Dcndin  v.  Hinman,  40 

88  Mi«).  810. 149  N.  Y.  Supp.  200;  Harrbon  ▼.  De  Hart,  App.  Div.  101, 67  N.  Y.  Bupp.  668,  affd.,  161 N.  Y.  116. 

108  Mbe.  636, 170  N.  Y.  S«^  680;  WatfonlT.  Hams,  78  ftariiient  of  allBMiiy.--8tenley  v.  StaiUej,  116  Am. 

Hmn  84A,  29  N.  Y.  Supp.  126.  Div7644, 101  N.  Y.  Supp.  786;  Dikanao  ¥.  DikamiMi,  108 

Hal  afpMcrtla   to   Mdcn.— Baaoh   r.   Aaiooiatad  Miae.  406, 177  N.  Y.  Supp.  606. 

FeatareaBookiac Co., lao., 92 Miao, 460, 166 N.  Y. Supp.  BafoMeoMBt  of  InjiiBetfoii.— MIUb  ▼.  Lciaad.  166 


App.  Dav.  697.  141  N.  Y.  Supp.  726. 

# 

§  606.  Place  and  mode  of  sale  of  real  property. 

Except  wh^re  specaal  TNX)vi8kMi  is  otherwise  made  by  law,  real  property  adjudged  to 
be  sold  must  be  sold  in  the  county  where  it  is  situated,  by  the  sh^iff  of  the  coimty, 
or  by  a  referee  appointed  by  the  court  for  that  purpose,  who  must  execute  a  convey- 
ance to  the  purchaser.  If  such  real  i»ioperty  is  situated  partly  in  one  county  and  partly 
in  anoth^  and  is  so  circumstanced  that  a  sale  of  the  whole  will  be  most  beneficial  to 
the  parties,  the  court  rendering  judgment  may  direct  in  wiiich  county  the  whole  of  sttch 
real  property  shall  be  sold.  The  conveyance  is  effectual  to  pass  the  r%ht,  title  or  inter- 
est of  a  party  adjudged  to  be  sold. 

IkKiwmUon, — Code    civ.    proo.,    {1242,  as  am.    by  "Except  where  special  provision  is  otherwise  made  by 

L.  1877,  eh.  416,  L.  1902,  eh.  138,  L.  1911,  ch.  180;  origi-  law."    The  referenoes  to  "borough  *'  are  omitted  as  now 

natty  revised  from  oode  of  proo.,  §  287,  next  to  last  sen-  obsolete.    Referoioe  to  referee  and  sheriff  in  code  oir. 

tenoe.    The  last  olause  of  the  last  sentence  is  omitted  as  proo.,  f  1660,  covered, 
covered  by  the  esoepUon  contained  in  the  first  sentence 

§  607.  Secttrity  upon  sale  by  referee. 

Where  a  referee  is  appointed  by  the  court  to  sell  real  property,  the  court  may  pro- 
vide lor  his  giving  such  security  as  the  court  deems  just  for  the  proper  application  of 
the  money  recdved  upon  the  sale;  or  for  the  payment  thereof  by  the  purclukser  directly 
to  the  person  or  persons  entitled  thereto  or  their  attorneys. 

DMtiaUun.— Code  dv.  proo.,  §  1248,  as  am.  by    L.  1677.  ch.  416. 

§  60B.  Conveyftace  to  state  name  of  party. 

A  conveyance  of  property  sold  pursuant  to  a  judgment  which  specifies  the  particu- 
lar party  or  parties  whose  right,  title  or  interest  is  directed  to  be  sold,  must  distinctly 
state  in  the  granting  clause  thereof,  whose  right,  title  or  interest  was  sold,  and  is  conveyed, 
without  naming  in  that  clause  any  of  the  other  parties  to  the  action;  otherwise,  the 
purchaser  is  not  bound  to  accept  the  conveyance,  and  the  officer  executing  it  is  liable 
for  the  damages  which  the  purchaser  sustains  by  the  omission,  whether  he  accepts  or 
lefpees  to  accept  it. 

BWPlfailaa.— Code  dv.  proo.,  §  1244,  as  am.  by    L.  1877,  oh.  416,  L.  1879,  ch.  642. 
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LIEN  OP  JUDGMEirr 

§  609.  Judgment  not  lien  until  docketed. 

A  judgment  wholly  or  partly  for  a  sum  of  money  or  directing  the  pa3rment  of  a  enim 
of  money,  required  to  be  docketed,  neither  affects  real  property  or  chattels  real,  nor  is 
entitled  to  a  pr^erence,  until  the  judgment-roll  is  filed  and  the  judgment  docketed. 

fSO:  originmlly  revised         Eitent  of  Hen. 
New  mfttter  is  from     N.  Y.  Supp.  668. 

JadnoMit  In  foreelotiure.— Koelaeh 
MiM).  867,  136  N.  Y.  Supp.  SSS. 


DcrivmtlOB.— Code  dv.  proo. ,  1 1260:  originmlly  revised         btent  of  Hen.— Hulbert  v.  Hulbert,  86  Miee.  662, 140 
from  R.  S.,  pt.  3.  oh.  6.  tit.  4,  |  12.    ~ 


oode  dv.  proo.,  i  1272.' 


KendiOI,  76 


§  510.  Lien  of  judgment  upon  real  property. 

Except  as  otherwise  specially  prescribed  by  law,  and  except  also  as  in  this  and  the 
next  section  provided,  a  judgment  wholly  or  partly  for  a  sum  of  money  or  directing  the 
pMtjrment  of  a  sum  of  money,  hereafter  rendered,  which  is  docketed  in  a  county  clerk's 
office,  as  prescribed  in  this  chapter,  binds,  and  is  a  charge  upon,  for  ten  years  after 
jfiling  the  judgment-roll,  the  real  property  and  chattels  real,  in  that  county,  which  the 
judgment  debtor  has  at  the  time  of  so  docketing  it,  or  which  he  acquires  at  any  time 
afterwards,  and  within  the  ten  years.  Provided,  however,  that  no  judgment  shall  be 
a  charge  upon  the  real  property  of  any  person  unless  and  until  he  be  designated  by 
his  name  in  a  docket  of  such  judgment  in  the  office  of  the  clerk  in  the  coimty  where 
such  property  is  located. 

DerlfmtloB.— Code  dv.  proo.,  { 1261,  as  am.  by  L.  1902, 
eh.  318,  L.  1906,  eh.  482,  first  two  sentenoes.  New  matter 
is  from  oode  dv.  proo..  I  1272.  See  the  seotion  foUowiiuf 
for  the  remainder  of  |1261.  §1261,  originally  revised 
from  R.  8..  pt.  8,  eh.  6,  tit.  4.  §|  8. 4;  L.  1840,  eh.  886.  §  26. 

Befcrencea. — ^IVesumptioa  of  payment  after  twenty 
years.  C.  P.  A..  {  44;  effeet  of  appeal  to  court  of  appeals. 
Id.,  I  497:  Juoipnent  aninst  executor,  etc.,  ^en  real 
prop^ty  of  deoedent  not  Dound,  decedent  estate  1.,  1 149; 
Malnst  heir  in  creditor's  action,  not  a  lien.  Id.,  1 186; 
lien  on  homestead  surplus.  Id.,  §676;  lien  of  judgment 
-  '-  ^  joint  debtor  not  served.  Id.,  1 2000;  not  a£Feeted  by 
ge  of  insolvent  debtor  from  imprisonment,  debtor 
and  oreditor  1.,  §  110. 

At  common  law.^Atlas  Refining  Co.  v.  Smith,  62 
App.  Div.  109,  114.  61  N.  Y.  Supp.  1044. 

Application.— Piatt  v.  Platt^  106  N.  Y.  488,  496; 


Bern^dn^.  Sohoenfeld,  81  App.  biv.  Hl.'si^N.  Y.  Supp! 


11,  ang.  9f  Mise.  oiu,  70  n.  y.  Bupp.  140;  Matter  of 
Fhdpa,  6  Misc.  397.  26  N.  Y.  Supp.  774;  Buffalo  Savings 
Bank  v.  Hunt,  64  Misc.  643. 118  nT  Y.  Supp.  1021;  Brown 
T.  Hyman,  27  N.  Y.  Supp.  436. 

ffWIiiro  to  docket  In  another  county.— Faneuil  Hall 
Nat.  Bank  v.  BuMing.  147  N.  Y.  666. 

Bcal  property  tobject  to  lien.— Despaid  v.  Qiurdh- 
iU,  63  N:  Y.  199;  Sayles  v.  Best,  140  N.  VTsiSS;  Lafayette 
IVust  Co.  V.  Boggs,  213  N.  Y.  280, 288;  Treacy  v.  Ellis,  46 
App.  Div.  492,  61  N.  Y.  Supp.  600:  Tyler  v.  Ballard,  31 
Misc.  640,  66  N.  Y.  Supp.  667;  Millard  v.  McMullin,  6 
Hun  672:  Taylor  v.  Winne,  32  St.  Rep.  709;  O'Rourke  v. 
Cooper  Co.,  11  Civ.  Proc.  Rep.  (321;  Fenes  v.  Schaller 
1921),  116  Misc.  229.  187  N.  Y.  Supp.  530. 

lien  on  award  In  condemnanon  proceedings. — 


Van  Loan  v.l  aty  of  New  York,  106  App.  Div.  672,  M 
N.  Y.  Supp.  221. 

When  nen  attachec— Aultmaa  A  Taylor  Co.  r.  Syme, 
163  N.  Y.  54,  60;  Matter  of  Thomas,  216  N.  Y.  426; 
Kodsch  V.  Kendall.  7  Misc.  367. 136  nTy.  Simp.  838. 

Duration  of  Hen.— Wing  ▼.  Rionda.  126  N.  Y.  678; 
Wessd  V.  Cramer.  66  App.  Div.  30.  67  N.  Y.  Supp.  436; 
Kodsch  V.  KendaU.  76  Misc.  367.  136  N.  Y.  Supp.  888; 
Van  GeUer  v.  Van  Gekler,  26  Hun  356,  862;  TTsnass  t. 
Fiero,  66  Hun  463,  10  N.  Y.  Supp.  494;  GarcsynsU  r. 
Russdl,  76  Hun  497,  27  N.  Y.  Supp.  466;  Matter  of  Har- 
mon, 79  Hun  226,  29  N.  Y.  Supp.  566;  Sumner  v.  Skinner, 
80  Hun  221,  30  N.  Y.  Supp,  4;  Darling  v.  Littlelohn, 

12  N.  Y.  Supp.  206;  Hall  v.  City  of  Lodcport,  163  N.  Y. 
Supp.  298. 

Tune  eicluded.— Baddn  v.  Huntington,  130  N.  Y. 
313;  Matter  of  Holmee,  131 N.  Y.  80, 84,  affg.  69  Hun  369. 

13  N.  Y.  Supp.  100;  Dudl  v.  Alvord,  41  Hun  196. 
Priority.— Brooks  v.  Wilson,  126  N.  Y.  256.  reyg.  58 

Hun  173. 6  N.  Y.  Supp.  116;  Matter  of  Thomas.  216  N.  Y. 
426;  Wilkinson  v.  Paddock,  67  Hun  191,  IIN.  Y.  Supp. 
442.  affd.,  125  N.  Y.  748;  Matter  of  Hasard,  78  Hun  X^ 
26  N.  Y.  Supp.  928;  Matter  of  Townsend,  83  Hun  200,  Zl 
N.  Y.  Supp.  409;  Goets  v.  Mott,  1  N.  Y.  Supp.  153,  21 
Abb.  N.  C.  246;  New  York  life  Ins.  Co.  ▼.  Mayer.  12  St. 
Rep.  119. 

Bffect  of  Judgment  after  ten  yean.— Wessd  ▼. 
Cramer,  66  App.  Div.  30, 67  N.  Y.  Supp.  426;  Sherwood  ▼. 
EUenstdn,  27  Misc.  30, 67  N.  Y.  Supp.  99;  Pierce  ▼.  Foller, 
36  Hun  180:  Floyd  v.  Clark.  17  N.  Y.  Supp.  848. 

Baultabie  action  by  Judgment  creditor.— HoOaod 
V.  Grote,  193  N.  Y.  262,  modfg.  125  App.  Div.  413,  109 
N.  Y.  Supp.  787. 


§  511.  Amendment  of  judgment  to  designate  judgment  debtor  by  name. 

Upon  such  notice  to  a  judgment  debtor  as  the  court  may  direct,  the  supreme  court 
may  order  that  any  judgment  heretofore  or  hereafter  rendered  therein  against  such 
debtor  wholly  or  jxartly  for  a  sum  of  money  or  directing  the  payment  of  a  sum  of  money, 
be  amended  so  as  to  designate  such  debtor  by  his  name  and  that  the  clerk  of  the  county 
in  which  the  judgment-roll  is  filed  redocket  such  judgment  as  so  amended;  and  from 
the  time  of  such  redocket  during  the  remainder  of  ten  years  from  the  filing  of  the  judg- 
ment-roll, such  judgment  shall  bind  and  be  a  charge  upon  the  real  property  and  chattels 
real  in  that  county  which  such  judgment  debtor  may  have  at  the  time  of  such  redocket 
or  may  thereafter  within  said  ten  years  acquire,  and  a  transcript  of  such  new  docket 
may  be  filed  and  docketed  in  the  office  of  the  clerk  of  any  other  county  in  the  state  in 
like  manner  and  with  like  effect  as  a  traoscript  of  an  original  docket  may  be  filed.  Upon 
such  notice  to  a  judgment  debtor  as  the  court  may  direct,  any  court  other  than  the 
supreme  court  may  order  that  any  such  judgment  heretofore  or  hereafter  rendered  therein 
against  such  debtor  and  any  docket  thereof  in  such  court  be  amended  so  as  to  des- 
ignate such  debtor  by  his  name,  and  at  any  time  after  such  amendment  shall  have  been 
made  a  transcript  of  the  docket  of  such  judgment  as  so  amended  may  be  filed  and  dock- 

lis 


art.  35 


JUDGMENT 


{§  512-516 


eted  in  the  office  of  the  clerk  oi  any  county  m  tiiis  state  in  like  manner  and  with  like 
effect  as  a  transcript  of  an  original  docket  may  be  filed. 

Bciliatton.— -Code dv.  proe.,  1 1261,  m am.  by  L.  1902,     naUy  reriaed  from  R.  8.,  K»t.  3,  oh.  6,  tit.  4,  ||  8, 4;  L.  1840, 
oh.  818,  L.  1905,  eh.  432.  mil  «xoept  first  two  Mntenoes     oh.  386,  |  26. 

vikieh  have  been  made  »  eepMate  aeetioo  (|  610,  ante).         B«fcraieM.-H3ee  refereneee  to  |  610,  ante. 
New  matter  is  from  code  dv.  proc.,  1 1272.    1 1261  orict-        Fletltl»a«   name,   aniAndiiient   of  Judgment.— 

Meurer  r.  Berlin,  80  App.  Div.  294, 80  N.  T.  Supp.  240. 

§  612.  Levy  upon  real  property. 

When  ten  years  after  filing  the  judgment-roll  have  expired,  real  property  or  a  chattel 
real  which  the  judgment  debtor,  or  real  property  which  a  person  deriving  his  right  or 
title  thereto  as  the  heir  or  devisee  of  the  jud|^ent  debtor,  then  has  in  any  county,  may 
be  levied  upon  by  virtue  of  an  execution  against  property,  upon  a  judgment  wholly  or 
partly  for  a  sum  of  money  or  directing  the  payment  of  a  sum  of  money,  issued  to  the 
sheriff  of  that  county,  by  filing  with  the  clerk  of  that  county  a  notice,  subscribed  by  the 
sheriff,  describing  the  judgment,  the  execution,  and  the  property  levied  upon;  and,  if 
the  interest  levied  upon  is  that  of  an  heir  or  devisee,  specifying  that  fact  and  ijie  name 
oi  the  heir  or  devisee.  The  notice  must  be  recorded  and  indexed  by  the  clerk  as  a  notice 
of  the  pendency  of  an  action.  For  that  purpose,  the  judgment  debtor,  or  his  heir  or 
devisee,  named  in  the  notice,  is  regarded  as  a  party  to  an  action.  The  judgment  binds 
and  becomes  a  charge  upon  the  right  and  title  thus  levied  upon  of  the  judgment  debtor 
or  of  his  heir  or  devisee,  as  the  case  may  be,  only  from  the  time  of  recording  and  in- 
dexing the  notice,  and  until  the  execution  is  set  aside  or  returned. 

DwlTatlen.-~Code  dv.  proe.,  i  1262;  orisinaUy  reriaed 
from  L.  1840,  oh.  386,  |  25;  coide  of  proo..  |  382.  New 
matter  is  from  oode  dv.  proe^  1 1272. 


In  genenL— Treaoy  v 
f.  Y.  Supp.  600;  AUf     ~ 
Div.  109,  64  N.  Y.  Supp.  1044 


N.  Y.  Supp.  600;  Atlas  Refininc^Co.  v.  Smith,  62  App. 

pp.  1044;  Hanoee  v.  Flero,  66  Hun 
463,  10  N.  Y.  Supp.  494;  Qarosynski  v.  Russell,  76  Hun 


45  App.  Div.  492,  61 
Co.  V.  Smith,  62  / 
ansee  v.  Flero,  66 


487,  27  N.  Y.  Supp.  466;  Ramble  v.  Smith,  66  Miso.  298, 
121  N.  Y.  Supp.  601:  Buck  v.  MaoDonald,  107  Misc.  338, 
177  N.  Y.  Supp.  684. 


■Keentton.— Oimarmaa  v.  Coutaat,  68  Miso.  360,  100 
N.  Y.  Supp.  666;  Ginterman  v.  Counani,  69  Miso.  23, 
111  N.  Y.  Bupp.  1081. 

Notlee. — ^Importers,  eto.,  Nat.  Bank  v.  Quaokenbush, 
144  N.  Y.  651;  Buroh  v.  Buroh.  61  Miso.  232,  100  N.  Y. 
Supp.  814. 

BeTtrai  off  llenorjadgment.— Belfor  v.  Ludlow,  144 
App.  Div.  746, 129  NT  Y.  Supp.  626. 


§  613.  Exemption  from  levy  of  land  under  contract. 

The  interest  of  a  person  holding  a  contract  for  the  purchase  of  real  property  is  not  bound 
by  the  docketing  of  a  judgment  wholly  or  partly  for  a  sum  of  money  or  directing  the 
payment  of  a  sum  of  money;  and  cannot  be  levied  upon  or  sold  by  virtue  of  an  execu- 
tion issued  upon  such  a  judgment. 


..^.,«w.»»— ^«/»  dv.  proo.,  I  1263:  originally  re-        AjppUeaMon.— Hioins  v.  MoConndl,  ISO  N.  Y.  482, 
Tised  from  R.  6.,  pt.  2.  ch.  1.  tat.  4.  |  4,  last  paragraph,     revg.  66  Hun  277,  9  N.  Y.  Supp.  688. 
New  matter  is  from  oode  dv.  proe.,  1 1272. 

§  614.  lien  of  judgment  subordinate  to  purchase-money  mor^ages. 

Where  real  property  is  sold  and  conveyed,  and  at  the  same  time  a  mortgage  there- 
upon is  given  by  the  purchaser  to  secure  the  payment  of  the  whole  or  a  part  of  the  pur- 
chase-money, the  lien  of  the  mortgage  upon  that  real  property  is  superior  to  the  lien  of 
a  previous  judgment  wholly  or  partly  for  a  sum  of  money  or  directing  the  payment  of 
a  sum  of  money  against  the  purchaser. 

DcrlvBtlon.— Code  dv.  proo.,  1 1264;  originally  re-  Priority  of  pnrebMe-money  morteant.— Robin- 
Tised  from  R.  S.,  pt.  2.  eh.  1,  tit.  5,  |  6.  New  matter  is  son  v.  Williams,  22  N.  Y.  380;  Boies  v.  Bunham,  127  N. 
from  oode  dv.  proe.,  1 1272.  Y.  620;  Ray  v.  Adams,  4  Hun  832. 

§  616.  Extension  of  lien  in  certain  cases. 

The  time  during  which  a  judgment  creditor  is  stayed  by  an  injunction  or  other  order 
or  by  the  operation  of  an  appeal  or  by  express  provision  of  law  from  enforcing  a  judg- 
ment is  not  a  part  of  the  ten  years  to  which  the  lien  of  a  judgment  wholly  or  partly  for 
a  sum  of  money  or  directing  the  payment  of  a  sum  of  money  is  limited.  But  this  sec- 
tion does  not  extend  the  thne  of  the  lien  as  against  a  purchaser,  creditor  or  mortgagee 
in  good  faith. 

DwlTatlon.—€k)dedv.  proo.,  1 1266;  orisinally  revised  BeTcrenee.— -Effect  of  death  of  judgment  debtor 
from  oode  of  proo.,  1 282,  second  sentenoe.    New  matter  is     C.  P.  A.,  |  665. 

Cram  oode  dv.  proo.,  1 1272.  Time  ezelvded. — Matter  of  Holmes,  131  N.  Y.  80. 

**  CkNMl  foltb."— Bronne  v.  Loomis,  17  Hun  439. 

§  616.  Suspension  of  lien  by  order  on  appeal. 

Where  an  appeal  from  a  judgment  wholly  or  partly  for  a  sum  of  money  or  directing 
the  payment  of  a  sum  of  money  has  been  perfected,  and  an  undertaking  has  been  given 
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Bufficieot  to  entitle  the  appellant  to  Btay  of  the  execution  of  the  judgment  without  an 
order  for  that  purpose,  the  court  in  whidi  the  judgment  was  recovered,  ia  its  discretion 
and  upon  such  tenns  as  justice  requires,  may  make  an  order  upon  notice  to  the  attor- 
ney for  the  respondent  and  to  the  sureties  in  the  undertaking,  exempting  from  the  lien 
of  the  judgment  as  against  judgment  creditors  and  purdiasers  and  mortgagees  in  good  faith 
the  real  property  or  chattels  real  upon  which  the  judgment  is  a  lien,  or  a  portion  thereof, 
specifically  described  in  the  order.  If  all  the  property  subject  to  the  lien  is  so  exempted, 
tibe  order  must  direct  the  cleric  in  whose  office  the  judgment-roll  is  filed  to  make  an  entry 
on  the  docket  of  the  judgment  in  each  place  where  it  appears  in  the  dodcet-book,  sub- 
stantially as  follows:  ''lien  su^>ended  upon  appeaL  See  order  entered; '^  adding  the 
profier  date.  If  a  portion  only  is  exempted  the  order  must  direct  the  clerk  to  make 
in  like  manner  an  entry  substantiaUy  as  folbws:  ''lien  partially  suspended  upon  appeal. 
See  order  entered; "  adding  the  proper  date.  The  cleric,  when  he  files  the  motion  papers 
and  enters  the  order,  must  make  the  entry  or  entries  in  the  docket4xx)k  as  required 
by  the  order. 


DcKlTAtlMl.— Code  oiv.  nroe.,  1 1266;    originiiHy    *        finiprilttig  Hen  of  JadgBMnf  veadtag 

substitute  for  code  of  proc.,  |  282.  in  ]>art.    New  matter     mpelnite  twnu.— DansiUo  v.  Duuillo,  163  App.  Dhr. 


is  from  code  eiv.  proe.,  1 1272.  617,  148  N.  Y.  Supp.  996. 

Ecferaaeat. — ^Undertakiiig  to  stay  execution  on  iudc-  Egtet  4»t  order  iMipirwiHiii 

ment,  pending  appeal  to  the  court  of  appeals,  C.  P.  A.,  kow  v.  Oakley,  133  N.  Y.  905. 

U  593-600;  undertaking  to  stay  euoution  on  appeal  to  YmtmUng  9MtK  inipfiltni:  Umi* — ^Harmooi  r.  Hopo, 

appellate  division,  Id.,  1 614;  as  to  form  and  sufficiency  of  87  N.  Y.  10. 
undertaking.  Id.,  ||  148-158. 

§  617.  Time  from  wliicfa  order  suspends  lien  on  appeal. 

Where  an  order  is  made,  as  prescribed  in  the  last  section,  by  the  supreme  court  or 
by  a  coimty  couit,  it  operates  as  a  suspension  of  the  li^a  up(Hi  property  situated  in  the 
county  where  the  judgment-roll  is  filed  from  the  time  when  the  order  is  entered  and 
the  proper  entry  made  in  the  docket-book.  If  the  property  exempted  is  situated  in 
another  county,  or  if  the  order  was  made  by  a  court,  other  than  the  supreme  court  or 
a  coimty  court,  the  order  operates  as  a  suspension  from  the  time  when  the  proper  entry 
is  made  in  the  docket-book  k^  by  the  clerk  of  that  county,  as  prescribed  in  the  next 
section, 

DerlfatfMi* — Code  oiv.  proc,  1 1257;  originally  a  subotitute  for  code  of  proc.,  |  282,  in  part. 

§  618.  Suspension  of  lien  in  another  county. 

The  cleik  with  whom  the  order  is  entered,  upon  payment  of  his  fees  therefor,  must 
furnish  to  the  party  who  obtained  the  order  one  or  more  transcripts,  attested  by  his 
signature,  of  the  docket  of  the  judgment,  including  the  entry  made  upon  the  docket. 
A  county  denk  in  whose  office  the  judgment  is  docketed,  upon  payment  of  his  fees  there- 
for, immediately  must  file  such  a  transcript  and  make  an  entry  upon  the  docket  of 
the  judgment  in  each  place  where  it  appears  in  his  docket-book,  substantially  as  follows: 
"Lien  suspended",  or,  "Lien  partially  suspended",  according  to  the  eairy  upon  the 
original  docket,  and  also  "See  transcript  filed";  adding  the  proper  date. 

Derlfmtlon. — Code  dv.  proc.,  |  1258;  originally  a  substitute  for  oode  of  proo.,  |  282,  in  part. 

§  619.  Restoration  of  lien  after  appeal. 

At  any  tune  after  a  judgment  which  has  ceased  to  be  a  lien,  as  prescribed  in  the  last 
three  sections,  is  afiirmed,  or  the  appeal  therefrom  is  dismissed,  the  lien  thereof  may  be 
restored,  as  follows: 

1.  The  clerk  in  whose  office  the  judgment  of  affirmance  or  the  order  dismissing  the 
appeal  is  entered,  upon  the  request  of  the  judgment  creditor,  must  docket  the  judg- 
ment anew  as  it  was  originally  docketed,  but  in  l^e  order  of  priority  of  the  new  docket; 
and  he  must  write  upon  the  new  docket  the  words  "Lien  restored  by  redocket";  adding 
the  date  of  redocketing. 

2.  A  transcript  of  the  new  docket  must  be  furnished  to  a  county  derk  in  whose  office 
an  entry  of  the  suspension  of  the  lien  has  been  made  as  prescribed  in  the  last  two  sec- 
tions; and  thereupon  tiie  judgment  must  be  docketed  by  him  anew  in  the  order  of  the 
priority  of  the  new  docket.  The  clerk  who  so  redockets  the  judgment  must  make  an 
entry  upon  the  new  docket,  substantially  as  follows:  "Lien  restored  by  redodcet.  See 
transcript  filed";  adding  the  date  of  redocketing  in  his  county. 

The  hen  of  tiie  judgment  is  thereupon  restored  for  the  unexpired   period   thereof   as 
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if  the  order  had  iK)t  been  made;  but  with  like  efiFect  only,  as  against  judgment  credi* 
tors,  purchasers  and  mortgagees  in  good  faith,  as  if  tlie  judgment  had  then  been  first 
docketed. 

VertfAttott.— Code  eiv.  proo.,  |  1300.  meet  of  faemttnconlcr  MUpmding  Iton.— Kinc  t. 

Hania.  84  N.  Y.  SaofHwmoa  r.  Hope,  S7  N.  Y.  10. 

§  620.  Judgment  against  non-rendent  enforceable  only  against  attached 
property. 

Where  a  defendant  who  has  not  appeared  is  a  non-resident  of  the  state,  or  a  foreign 
corporation,  and  the  summons  was  served  without  the  state,  or  by  publication  pursu- 
ant to  an  order  obtained  for  that  purpose,  the  judgment  can  be  enforced  only  against 
the  property  which  has  been  levied  upon  by  virtue  of  a  warrant  of  attachment  at  the  time 
when  the  judgment  is  entered.  But  this  section  does  not  declare  the  effect  of  such  a 
judgment  with  respect  to  the  application  of  any  statute  of  limitation. 

Derlvatloii.— Code  oiv.  proo.,  1 707,  as  am.  by  L.  1877,     860;  Smith  t.  Union  Milk  Co..  70  Hun  848  24  N.  Y, 
eh.  416.  Supp.  70. 


B7  noimaldent.— Hicgins  v.  MoConnell,  130  N.  Y.  Property  miut  be  attached.— Cuffey  v.  Grand  Trunk 

48^-487.  Railway  Co..  67  Mieo.  653,  556. 122  N.  Y.  Supp.  947. 

Acatitit  property  of  nouieeMeut*— Bryan  ▼.  Uni-  Bffeet  ofindsiiieiit  ftor  defendant.— Fliok  v.  ^^m- 

Tcraty  Pub.  Co.,  112  N.  Y.  382-^1;  German-Amerioan  ing  Valley  l^uat  Co..  140  App.  Div.  546,  133  N.  Y.  Supp. 

Coffee  Co.  y.  Johnston,  108  App.  Div.  81, 158  N.  Y.  Supp.  1066. 

SETTING  ASIDE  JUDGMENT 

§  621.  Setting  aside  judgment  for  irregularity. 

A  motion  to  set  aside  a  final  judgment  for  irregularity  shall  not  be  heard  aft^  the 
expiraldon  of  one  year  since  the  filing  of  the  judgment-roll,  unless  notice  thereof  is  given 
for  a  day  within  the  year,  and  either  the  hearing  is  adjourned  by  one  or  more  orders 
until  after  the  expiration  of  the  year;  or  the  term  for  which  it  is  thus  noticed  is  not 
held.  In  the  latter  event  the  motion  may  be  re-noticed  for  and  heard  at  the  next  term 
at  which  it  can  be  made. 

I>crlvatlon.--Code  tir.  proo.,  1 1282  with  omlanon  of  Indgnieiit  upon  Nport  of  refcrae.— Deesaa  y.  King, 

time  limitation  in  the  last  eentenoe;  originany  reyfaed  from  88  App.  Div.  428, 82  N.  Y.  Supp.  422. 

R.  S.t  pt.  3.  oh.  6,  tit.  4, 1 2.  Umltattan  as  im  tfOM.— Matter  of  Flsrnn,  186  N.  Y. 

EaTcraicas.— ^As  to  oorrection  of  mistakes,  omissioiis,  287;  Furman  y.  Furman,  158  N.  Y.  309,  ailg.  9  App.  Diy. 

defeeta,  and  irresularities,  C.  P.  A.,  U  10&-112, 160;  as  to  94.  41  N.  Y.  Supp.  76. 

power  of  surrocate  and  appellate  oourt  to  vacate  or  set  MotIiic  affloaflta.— Eiohner  v.  Met.  Street  Ry.  Co., 

aside  deorees  or  orders,  Surr.  Ct.  A.,  H  20, 809.  114  App.  Div.  247.  99  N.  Y.  Siipp.  870. 

Ganaral  power  to  vacato  or  modify  lodnBtBta.—  Imgnlarlttea  m  wkieli  taoHmm  graniad.  *-Judd, 

Vanderbflt  v.  Sohreyer.  81  N.  Y.  646;  Matter  ofTilden,  98  etc..  Co.  v.  Hubbell,  76  N.  Y.  648:  Com  £zch.  Bank  v. 

N.  Y.  4M;  Ladd  v.  Stevenson,  112  N.  Y.  825;  Donnelly  v.  Blye,  119  N.  Y.  414:  Dntton  v.  Smith,  10  App.  Div.  566. 

MoArdle,  14  App.  Div.  217,  43  N.  Y.  Supp.  560;  Morgan  42  N.  Y.  Supp.  80;  Ferguson  v.  Bruokman.  18  App.  Div. 

V.  Oowie,  49  App.  Div.  612.  63  N.  Y.  Supp.  608:  Weston  358. 46  N.  Y.  Supp.  28;  Seagrist  v.  Seagrist.  20  App.  Div. 

V.  atiaens'  Nat.  Bank,  88  App.  Div.  330,  84  N.  Y.  Supp.  336, 46  N.  Y.  Supp.  949;  Boukep  Coatraeting  Co.  v.  Qale, 

743L  161  App.  Div.  617,  146  N.  Y.  Supo.  894rC)oean  House 

liaMair   «feiit«d.— Flrankel    v.    Rubin    (1921),    116  Corporation  v.  C^ppa,  5  Hun  419:  Biasking  v.  Haoselt,  9 

Misc.  666,  188  N.  Y.  Supp.  586.  Hun  638;  Matter  of  Suteliffe,  88  Hun  324,  31  N.  Y.  Supp. 

Canatr  court.— Wood  v.  Wesley.  76  Mise.  521,  135  929. 

N.  Y.  Supp.  876.  Ground  of  fflraad.— Stevens  v.  Central  Nat.  Bank,  144 

SuROiata's  aouri.— Matter  of  Henderson,  33A  pp.  N.  Y.  50;  Rice  v.  Bru£F,  87  Hun  511,  34  N.  Y.  Supp.  501; 

Div.  545,  53 N.  Y.  Supp.  957.  alfd.,  157  N.  Y.  428;  Matter  Quinn  v.  Jenks,  88  Hun  428, 34  N.  Y.  Supp.  962. 
of  ftnith,  66  Mho.  417, 121  N.  Y.  Supp.  1087. 

§  622.  Setting  aside  judgment  for  error  in  fact 

A  motion  to  set  aside  a  final  judgment  rendered  in  a  court  of  record,  for  error  in  fact 
not  arising  upon  the  trial,  may  be  made  by  the  party  against  whom  it  is  rendered;  or, 
if  an  execution  has  not  been  issued  thereon,  and  the  judgment  has  not  been  wholly  or 
partly  satisfied  or  enforced,  by  the  party  in  whose  favor  it  is  rendered. 

DcrlfattoB.— Code  dv.  proo.,  i  1283;  orisinally  revised  939;  Matter  of  Lowry,  80  App.  Div.  226,  85  N.  Y,  Supp 

from  R.  S.,  pt.  8,  eh.  9,  tit.  3,  ||  2,  3.  924. 

F«owcr  of  mrwigate.— Matter  of:  Tllden,  98  N.  Y.  434;  YaemtliiK  JadgmeDt  for  f^ftud.— Ward  v.  Town  of 

Matter  of  HumfreviUe,  8  App.  Div.  312,  40  N.  Y.  Supp.  Southfield,  102  nT  Y.  287. 

§  623.  Setting  aside  judgment  after  death  of  party. 

A  like  motion  may  be  made,  after  the  death  of  a  party  entitled  to  make  it,  as  pre* 
scribed  in  the  last  section,  by  the  following  persons: 

1.  Wbere  the  judgment  awards  a  sum  of  money,  or  a  chattel,  or  an  interest  in  real 
property,  which  is  declared  by  law  to  be  assets,  the  motion  may  be  made  by  bis  executor 
or  admkiistrator. 

2.  Where  the  judgment  awards  real  property,  or  the  possession  thereof,  or  where  the 
title  to  or  an  estate  or  interest  in  real  property  is  determined  or  affected  thereby,  the 

Ml 
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motion  may  be  made  by  the  heir  of  the  decedent  to  whom  the  real  property  deecendedy 
or  might  have  descended,  or  by  the  person  to  whom  he  devised  it. 

3.  Where  the  judgment  is  rendered  against  or  in  favor  of  two  or  more  persons,  the 
motion  may  be  made  jointly  by  the  survivor  and  the  person  who  would  have  been  en- 
titled to  make  it  if  the  judgment  had  been  rendered  in  favor  of  or  against  the  decedent 
only. 

DoffAtloii.— Code  dr,  proo.,  1 1284;  origiiuJly  revised  from  R.  S.,  pt.  3.  oh.  0,  tit.  8,  1 2,  rabde.  2, 8,  and  1 0. 
See  note  to  preceding  section. 

§  624.  Setting  aside  judgment  by  person  not  a  party. 

A  motion  may  be  made,  either  before  or  after  the  death  of  the  defendant,  by  a  per- 
son who  is  not  a  party,  to  set  aside,  for  error  in  fact  not  arising  upon  the  trial,  a  judg- 
ment rendered  in  an  action  against  a  tenant  for  life  or  for  years  awarding  real  prop- 
erty or  the  possession  of  real  property  in  which  the  person  making  the  motion  has  an 
estate,  or  interest,  in  reversion  or  remainder. 

S«rl?»tton.— Oxle  dv.  proe.,  1 1285;  originally  revised  from  R.  8.,  pt.  3,  ch.  9.  tit.  3,  |  2,  subd.  4. 

§  626.  Motion  to  set  aside  where  several  persons  entitled. 

Where  two  or  more  persons  are  entitled  to  move  to  set  aside  a  judgm^it,  as  pre* 
scribed  in  the  last  three  sections,  one  or  more  of  them  may  move  separately. 

Dcfl?»tlon.--Code  civ.  proo.,  1 1286;  originally  revised  from  R.  8..  pt.  3.  ch.  0,  tit.  3,  ||  7-17.  Last  part  is  plaeed 
in  sabd.  4  of  next  section. 

§  626.  Notice  of  motion  to  set  aside  judgment  for  error  in  fact. 

1.  Notice  of  a  motion  to  set  aside  a  final  judgment  for  error  in  fact  not  arising  upon 
the  trial  must  be  given  to  the  adverse  party  or,  in  case  of  his  death,  to  each  person  who 
might  have  moved,  as  against  the  moving  party,  to  set  aside  the  judgment  for  the  same 
cause. 

2.  Where  the  motion  is  made  by  the  party  against  whom  the  judgment  is  rendered 
or  by  his  heir,  devisee,  executor  or  administrator,  service  of  the  notice  upon  the  attor- 
mey  of  record  for  the  party  in  whose  favor  the  judgment  is  rendered  has  the  like  effect 
as  if  it  was  served  upon  the  party. 

3.  Where  the  judgment  awards  real  property,  or  the  possession  thereof,  or  where 
the  title  to,  or  an  estate  or  interest  in,  real  property  is  deteimined  or  affected  thereby, 
and  the  real  property  or  estate  or  interest  therein  has  been  conveyed  by  the  adverse 
party  more  than  eight  days  before  the  hearing  of  the  motion,  notice  of  the  motion  must 
also  be  given  to  each   actual  occupant  of  the  property  claiming  under  the  conveyance. 

4.  Where  two  or  more  persons  are  entitled  to  move  to  set  aside  a  judgment  and  one 
or  more  of  them  move  separately,  as  prescribed  in  the  last  section,  notice  of  the  motion 
must  be  given  to  those  who  do  not  join  therein  in  like  manner  as  if  they  were  adverse 
parties. 

Derifmtlon.— Bubd.  1  is  code  oiv.  proc.,  {  1287,  first  1 1286.  ||  1287, 1288.  originally  revised  from  R.  a,  pt.  8. 
sentence.  Subd.  2  b  code  dv.  proo..  i  1287,  last  sentence,  oh.  9,  tit.  3. 1 19,  in  part.  1 1280,  originally  revised  from 
Subd.  3  is  code  dv.  proc.,  1 1288.  Subd.  4  is  code  dv.  proo.,     R.  S.,  pt.  3,  ch.  9,  tit  3,  {{  7-17. 

§  627.  Notice  of  motion ;  how  given. 

Notice  must  be  given,  in  a  case  specified  in  the  six  preceding  sections,  by  personal 
service  of  a  written  notice,  or  of  an  order  to  show  cause,  except  that  if  a  person  enti- 
tled to  notice  cannot  be  found  within  the  state,  with  due  diligence,  notice  shall  be  given 
in  any  manner  which  the  court  or  judge  thereof  directs. 

DertvaUoii.— Code  dv.  proc.,  {  1289;  new  in  code  dv.  proc.;  but  see  R.  S..  pt.  3,  ch.  9,  tit  8,  {  11. 

§  628.  Time  for  motion  to  set  aside  judgment. 

A  motion  to  set  aside  a  final  judgment,  for  error  in  fact  not  arising  upon  the  trial, 
shall  not  be  heard,  except  as  herein  specified,  after  the  expiration  of  two  years  since 
the  filing  of  the  judgment-roll,  unless  notice  thereof  is  given  for  a  day  within  the  two 
years;  and  either  the  hearing  is  adjourned,  by  one  or  more  orders,  imtil  after  the  expi- 
ration of  the  two  years;  or  the  tenn  for  which  it  is  thus  noticed  is  not  held.  In  the  latter 
event,  the  motion  may  be  re-noticed  for,  and  heard  at,  the  next  term  at  which  it  can 

I  be  made,  held  not  less  than  ten  days  after  the  day  when  the  first  term  was  appointed 

?  .       to  be  held. 
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If  the  poBon  againat  whom  the  judgment  is  rendered  is,  at  the  time  of  filing  the  judg- 
mmt-ioD,  either 

1.  Wilhin  the  age  of  twenty-one  yeais;  or 

2.  Insane;  or 

3.  Imprisoned  on  a  cnminal  chaige,  or  in  execution  upon  conviction  of  a  criminal 
offense,  for  a  teim  less  than  for  life; 

The  tame  of  such  a  disability  is  not  a  part  of  the  time  limited  by  this  section;  except 
that  the  time  within  which  the  motion  may  be  heard  cannot  be  extended  more  than 
five  years  l^  such  a  disability,  nor,  in  any  case,  more  than  one  year  after  the  disability 


dr.  proa.  H  1»0.  1291,  mthaat  Hanikncni.  187  N.  T.  488,  affs.  88  Anp.  Dir.  546.  68 

Am«».  |1380newiBeodeciy.proc.:butaee&.8.,pt.3.  N.  Y.Simp.Q67:BCattarof  8ehenr.25Min.l8S,MN.T. 

du  9.  tii.  8,  I  21.    I  1291.  origmaJly  nwmed  from  R.  8.,  SopiK  «fO:  McCknid  ▼.  Madbsm  80  Wm.  87.  62  N.  T. 

IA.8.  da.9.  lit.  3. 1122.  24.  8u|q;».  852;  ManbiJl  y.  MoGm.  83  Hon  364;  Horlbiirt  t. 

Ib  gOMnL— Nat.  Broadvay  Baak  r.  HUeh.  66  Hun  Comui,  43  Han  686.                                             _ 

401.  21  N.  T.  Bapp.  895.  Iniuiey.— Mmttor  of  TMuk,  88  N.  T.  484;  OfaM  t. 

If  tllcatte«I---Mmtt€r  of  TMen,  98  N.  Y.  434;  Bdattet  SberaiAn.  78  Hun  298. 29  N.  T.  dupp.  909.  affcL.  144  N.  Y. 

avijnn,  186  N.  Y.  287;  Fannin  ▼.  Forman,  163  N.  Y.  601;  FVankel  y.  Rubin  (1921),  115  Miac.  666.  188  N.  Y. 

300,  afls.  9  App.  Dir.  94.  41  N.  Y.  Sapp.  76;  BCattar  of  Supp.  686. 

§  629.  Restitution  after  judgment  set  aside. 

Where  a  judgment  is  set  aside  for  any  cause,  upon  motion,  the  court  may  direct  and 
enforce  restitution,  in  like  maimer,  with  like  effect  and  subject  to  the  same  conditions, 
as  where  a  judgm^it  is  reversed  upon  appeal. 


eiT.  proe..  |  1292.  N.  Y.  363;  BCattar  of  Wtttae.  6  Bfiaa.  106,  26  N.  Y.  Supp. 

. — ^Bestitution  after  rewaal  or  modification  733. 

OB  appeal,  C.  P.  A..  |  687;  may  be  compelled  when  new  Motfon,  wlMVa  iaM«.— Market  Nat.  Bank  r.  Paeifio 

trial  granted*  Id..  1 554;  in  actions  for  dower,  real  propertjr  Nat.  Bank.  102  N.  Y.  464. 

'  479;  on  annulment  of  determination  in  eerttoran,  Mottgace    fwcduaure. — Schieek    ▼.    Donohue.    81 


L,  I  470;  cm  annulment  of  determination  in  eerttoran,  Mottgaca    fufcduaure. — Sclueek    ▼.    Donohue.    81 

C.  P.  A.,  1 1306;  on  appeal  an  summary  prooeedinca.  Id..  App.  DiTTIsS.  80  N.  Y.  Supp.  739;  Hidden  r.  Godfrey.  92 

1 1444;  on  reverMd  ofiustaee's judfment.  J.  Ct.  A..  1 458.  App.  Div.  373.  87  N.  Y.  Supp.  14.                                  ^ 

^'                   r.—Paricer  v.  Lytkgoe.  14  N.  Y.  Supp.  1feifiM««iiim«.>-0*Gara.T.  Kearney.  ,67  now.^ft^jM. 

Mi 


528.  Coats.— Whitman  ▼.  Johnson,  12  Mise.  28.  83  N.  Y. 

BcBMdy    iMt   acloalfe.— -Haebler   v.    Myers.    132    Supp.  60. 

SATISFACTION,  ASSJG19M£NT  AND  CANCELLATION 

§  630.  Satisfaction  and  cancellation  of  judgment. 

The  docket  of  a  judgment  wholly  or  partly  for  a  sum  of  money  or  directing  the  pay- 
ment of  a  sum  of  money  must  be  cancelled  and  discharged  by  the  clerk  in  whose  office 
the  judgment-roll  is  filed,  or  by  the  clerjc  of  any  county  where  a  transcript  of  said  judg- 
ment shall  have  been  docketed,  upon  filing  with  him  a  satisfaction-piece,  describing  the 
judgment,  and  executed  as  follows: 

1.  Except  as  otiierwise  prescribed  in  the  next  subdivision,  the  satisfaction-piece  must 
be  executed  by  the  party  in  whose  favor  the  judgment  was  rendered,  or  his  executor 
or  administrator;  or,  if  it  is  made  within  two  years  after  the  entry  of  judgment,  or  after 
the  entry  of  final  judgment  or  order  of  affirmance,  by  the  attorney  of  record  of  the  party. 
But  where  the  authority  of  the  attorney  has  been  revoked,  a  satisfaction  by  him  is  not 
conclusive  against  the  person  entitled  to  enforce  the  judgment,  in  respect  to  a  person 
who  had  actual  notice  of  the  revocation  before  a  pa3rment  on  the  judgment  was  made 
or  a  purchase  of  property  bound  thereby  was  effected. 

2.  If  an  assignment  of  the  judgment,  executed  by  the  party  in  whose  favor  it  was  ren- 
dered, or  his  executor  or  administrator,  has  been  filed  in  the  clerk's  office,  the  satisfac- 
tion-piece must  be  executed  by  the  person  who  appears,  from  the  assignment,  or  from 
the  last  of  the  subsequent  assignments,  if  any,  so  filed,  showing  a  continuous  chain  of 
titie,  to  be  the  owner  of  the  judgment,  or  by  his  executor  or  administrator. 

3.  If  the  satisfaction-piece  is  executed  by  an  attorney  in  fact,  in  behalf  of  a  person 
authorized  to  execute  it,  other  than  the  attorney  of  record,  an  instrument,  containing 
a  power  to  acknowledge  the  satisfaction,  must  be  filed  with  the  satisfaction-piece,  unless 
it  has  been  recorded*  in  the  proper  book  for  recording  deeds,  in  that  or  another  coimty; 
in  which  case,  the  satisfaction-piece  must  refer  to  the  record,  and  the  clerk,  for  his  own 
indemnity,  may  require  evidence  of  a  record  remaining  in  another  office. 

The  execution  of  each  satisfaction-piece  or  power  of  attorney  must  be  acknowledged 
before  the  clerk  or  his  deputy  and  certified  by  him  thereupon;  or  it  must  be  acknowledged 
or  proved  and  certified  in  like  manner  as  a  deed  to  be  recordied  in  the  county  where  it 
is  filed. 
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-  i.  In  the  afaaence  of  a  aati^actioo-^iiece  under  any  of  l^e  forgoing  provistaaa  of  this 
BectioD,  the  docket  of  a  judgmeDt  most  be  cancelled,  satisfied  and  discharBed,  by  the 
clerk  in  whose  office  the  judgment-roll  is  filed,  at  any  time,  if  ihe  judgment  debtor  or  his 
legal  representatives  or  any  other  person  shall  deposit  with  such  clerk  a  sum  of  money 
equal  to  the  amount  of  the  judgmefit,  or  tf  the  docket  shows  a  partial  ntirfactioD  thereof, 
the  unpaid  reddue  thereof,  with  interest  to  the  time  of  such  deposit  and  in  additioB 
'^lereto  a  sum  equal  to  ime  per  centum  of  swd  judgment  or  impaid  rendue.  There  shall 
be  deliverod  to  such  cleric  with  such  a  depont  a  certificate  of  the  Aeiiff  of  the  same 
ootuty  dated  on  the  day  of  saoh  depoMt  that  no  execution  upon  the  judgment  is  in  bio 
hands.  Upon  any.  such  payment  and  delivery  of  such  certificate  the  cleric  shall  enter 
upon  the  judgment  docket  the  words  "satisfied  uid  dischai^ed  by  deposit."  All  the 
[HX>vision8  of  section  five  hundred  and  thirty-sevwi  of  this  act  so  far  as  they  affect,  shall 
be  applicable  to  this  subdivision  of  this  section,  except  that  the  clerk  of  a  county  wil^ 
whom  a  judgment  has  been  docketed,  but  with  whom  the  judgment-roll  has  not  beea 
filed,  before  filing  the  toanscript  and  cancelling  and  discharging  the  docket  of  a  judg- 
ment satisfied  of  record  pursuant  to  this  sulxUvision  of  this  section,  shall  also  require 
to  be  delivered  to  him,  in  addition  to  the  certificate  provided  for  in  said  section,  a  certif- 
icate of  the  sheriff  of  the  same  county  showing  that  no  execution  is  in  his  hands  or  t^t 
an  execution  is  in  his  hands  and  that  he  has  received  paymnit  of  all  fees  to  which  he 
would  be  entitied  by  law  if  he  bad  collected  by  virtue  of  an  execution  the  amount  of 
said  judgment  or  unpaid  residue  thereof  with  interest.  It  sbtiX  be  the  duty  of  such  dier- 
iff  to  accept  such  fees  without  payment  to  him  of  the  amount  of  tiie  judgmmt  or  any 
part  thereof,  upon  there  bcii^  delivered  to  him  a  certificate  of  the  clerk  with  whom 
Uie  judgment-roll  is  filed,  showing  that  the  judgment  has  been  satisfied  of  record;  and 
it  shall  be  the  duty  of  any  sheriff  to  (pre  any  and  all  certificates  required  under  this 
subdivision  of  this  section,  upon  compliance  with  the  provitdans  hereof,  aod  he  diaU 
be  entitled  to  receive  fifty  cents  for  each  certificate.  All  depodta  of  money  hereunder 
shall  be  considered  as  paid  Into  court  and  shall  be  subject  to  the  providona  of  statute 
and  rules  relative  to  the  payment  of  money  into  court  and  the  surrender  of  such  money 
by  an  order  of  the  court.  The  additional  one  per  centum  to  be  deposited  as  aforestud 
riiall  be  in  paym^it  of  all  fees  of  the  finuieial  office  of  the  city  or  county  with  whom 
any  money  is  depoated  hereunder.  But  no  provimon  of  this  aubdivi^on  shall  afTect  the 
li^t  of  the  judgment  creditor  to  appeal  from  the  judgment,  or  make  any  motion  with 
respect  thereto,  nor  shall  any  proceedings  on  appeal  be  affected  by  this  subdivision. 


Derlradon.— CiK]tciv.pr,«-,-.  ■  bHi..  R.  Co..  aiO  N.  Y.  SOB.  •([■.  ISO  App.  Dlr.  S8S,    144 

e)i.9S.  L.  mil,  rh  50^,  I,  iiH  :     '  :  N.  S.  Bam.  1118:  CodubbiuI  Bkok  v.  FolU.  13  A». 

from  R.  S.,  pt.  3.  ch.  6.  til.  t,  is  .■.      ,.  ,     ...  ...j.  DIt.  003,  907.  70  N.  Y.  Supp.  *10r  Wood  v,  Mivor,  44 

ilt-3.    Tlieno"mBltyrintlii?lir-i  ,, .- ,..|^i.!,  . ,  (-  .  .,  -.  .|-.  App.  Div.  290,  SON.  Y.  Supp.  790:  PfttUnoHT.  MaOo*- 

"■T.  WM..  i  12Ta,  mi,  44  App,  Div.  310,  80  N.  Y.  S '""  ":'-'-"  - 


OtMn  aad  purpose  or  Hectlon.^GreeDbuti  v.  New  Pigiu  d^  Aao..  IS  Iiiin.  360,  37  N.^.  Snpp.  40fl;  Mac- 
York  Centnl,  cts..  R.  Co.,  210  N.  Y,  503,  nlTc.  190  App.  iiaBaUciUICo.T.8MrtiiMarUi  Ry,  Sap^Co.,  MMiM. 
raj-SSS.  144  N.  Y.  Supp-  1118.  93,  B8N.  y.  Supp.  478ratd.,  a7Aw.DiT.  36tt,MN.  Y. 

bacBOaii    of  utlifaeClaa    pt«e.— Eu-lsy    v     3t.  Sapp.  ie:CooaarT,  WmtKu,  27  Min,  444,  60  N.  Y.  Sup^ 

PMriok'i  Churoh  Son,,  St  Hud  3a».  30  N.  Y.  Supp.  97B.  2IS. 

SatterMUoD&ratWney.— Anhurv.BomastwlFirf  Hltet  of  MttillMtlDn.— Booth  v.    Fmun    A    H»- 

lB&Ca.7BN,  Y.4a8;DBvisv.  BawB.IlSN.  Y.  SS^Lewia  ohanii'a  Buk,  74  N.  Y.  328;  Locd  t.  TiSmaj,  BS  N.  T. 

r.  Diune,  141  N.  Y.  302;  GracDbur);  v.  New  York  Ceouil,  413;  Bn«Un  T.  Peek,  38  Hun  023. 

§  S31.  Satlsfoctioa  of  judgment  after  conqKtsition  by  joint  debtor. 

An  instrument  specified  in  section  two  hundred  and  thirty  of  the  debtor  and  creditor 
law,  executed  by  a  creditor  releasing  or  discharging  a  compounding  joint  debtor,  is 
deemed  a  satiafaction-piece  for  the  purpose  of  diachargiag,  as  prescribed  in  aectioa  four 
hundred  and  ninety-nine  of  tiiis  act,  the  docket  of  a  judgment,  recovered  upon  an  in- 
debtedness released  or  discharged  thereby,  as  far  as  the  judgment  affects  the  compounding 
debtor.  Where  the  docket  of  a  judgjnent  is  i^scharged  thereupon,  a  special  entry 
must  be  made  upon  the  docket  to  the  effect  that  the  judgment  is  satisfied  as  to  the 
compounding  debtor  only. 

DcalntlO^— Coda  dv.  proa.,  I1H3.  u  em.  by  L  1900.  eb.  310,  iriUiouC  oh>i«B  in  aubtUaoei  oricinell; 
i«»bedfromL,183S.di,257,|2.inpertrL.lSt8.di.S48. 

§  fi32.  Satisfactum-piece  given  on  payment  of  jut^pnent 

The  perstm  entitled  to  enforce  a  judgment  wholly  w  partly  for  a  sum  of  mooe?  or 
directing  the  payment  of  a  sum  of  money  must  execute,  and  acknowledge  before  the 
proper  offiow,  a  satisfaction-piece  thereof,  at  tJie  request  of  ttte  judgment  d^Dtor  or  of 
ft'pereon  interested  in  the  property  bound  by  Idie  judgment,  upon  presentation  of  a  aab- 
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iflfactioQ^piece  and  payment  of  the  sum  doe  upon  the  judgment  and  the  fees  aQowed 
by  law  for  taking  tibe  acknowledgment  of  a  deed. 

^  llertfftttoii.~CodedT.ivoo..f  1201;  origiiiAUy  revised        A]Bpllw«ion.>-Taylor  ▼.  BimpkiBs,  38  Mise.  2M,  77 
bvm  R.  8.,  pi.  8.  ob.  6t  lit.  4,  f  26.    New  nAUer  ift  fron     N.  TTSapp.  601. 

eode  fir.  proe.,  f  1272.  Wt^Bunui  bf  wnd  drffwdawt.— Ctotthelf  y.  KtuIa- 

witofa.  163  App.  Div.  746. 188  N.  Y.  Supp.  891. 

§  633.  Acknowledgment  of  assignment  of  Judgment 

A  person  who  has  heretofore  executed,  or  who  hereafter  executes,  a  written  assign- 
ment of  a  judgment,  wholly  or  partly  for  a  sum  of  money  or  directing  the  payment  of 
a  sum  of  money,  owned  by  him,  without  acknowledging  the  execution  theraof,  before 
an  officer  authorized  to  take  the  acknowledgment  of  a  deed,  must  so  acknowledge  it  at 
the  request  of  his  assignee  or  of  a  subsequent  assignee  thereof  or  of  the  judgment  debtor, 
upon  presentation  of  the  assignment  and  payment  of  the  officer's  fees. 

I.— Code  civ.  proe.,  1 1262,  as  am.  by  L.  1896,  ob.  946.    New  matter  is  from  oode  dv.  proo.,  1 1272. 


§  BS4.  Notice  filed  by  certain  parties  has  diect  of  assignment 

A  resident  of  the  state,  or  a  person  having  an  office  within  the  state  for  the  regular 
transaction  of  business  in  person,  who  becomes  the  owner  of  a  judgment,  wholly  or 
partly  for  a  sum  of  money  or  directing  the  payment  of  a  sum  of  money,  by  virtue  of  a 
general  assignment  for  the  benefit  of  c^^ditors,  or  of  an  appointment  as  a  receiver,  or 
trustee  or  assignee  of  an  insolvent  debtor  or  bankrupt,  may  file  with  the  clerk  in  whose 
office  the  judgment-roll  is  filed  a  notice  of  the  assignment  or  of  his  appointment,  and  ol 
his  ownership  of  the  judgment  The  notice  must  be  subscribed  by  him,  adding  to  his 
signature  his  place  of  residence,  and  also,  if  he  resides  without  the  state,  his  c^ce  address. 
A  notice  so  filed  has  the  same  force  and  effect  for  the  purposes  of  this  article  as  if  it 
was  an  assignment  of  the  judgment. 

Dcrlvstion.— Code  oiv.  proo.,  1 1268.    New  matter  is  from  oode  dv.  proo.,  1 1272. 

§  636.  Return  of  execution  unsatisfied. 

Where  an  execution  issued  on  a  judgment  wholly  or  partly  for  a  sum  of  money  or 
directing  the  payment  of  a  sum  of  money  is  returned  wholly  unsatisfied,  the  clerk  must 
immediately  miJce,  in  the  docket  of  the  judgment  uxx>n  which  it  was  issued,  an  entry 
of  the  fact,  stating  the  time  when  the  execution  was  returned. 

Dcrlvstton. — Code  dv.  proo.,  1 1266.    New  matter  is  from  oode  dv.  proo.,  f  1872. 

§  636.  Return  of  satisfied  execution  and  filing  of  same. 

A  sheriff,  upon  being  paid  the  full  amount  due  upon  an  execution  in  his  hands,  issued 
upon  a  judgment  wholly  or  partly  for  a  sum  of  money  or  directing  the  payment  of  a 
sum  of  money,  must  immediately  indorse  thereupon  a  return  of  satisfaction  thereof. 
He  must  also  deliver  to  the  person  making  the  payment,  upon  the  latter's  request,  and 
payment  of  the  fees  allowed  by  law  therefore  a  certified  copy  of  the  oxBoution  and  of 
the  return  of  satisfaction  thereupon;  which  may  be  filed  with  the  clerk  of  the  same  county, 
who  must  thereupon  cancel  and  discharge  the  docket  of  the  judgment  as  if  the  judg- 
ment-roll was  filed  in  his  office  and  the  execution  was  returned  to  him  as  satisfied.  But 
this  section  does  not  exonerate  the  sheriff  from  his  duty  to  return  the  execution  to  the 
clerk  with  whom  the  judgment-roll  is  filed. 

Dcflfmllon. — Code  dv.  proo.,  1 1266;  (Hwially  revised        Bflffcrenee. — In  ease  of  diequalifioation   by    aheriif 
from  L.  1860,  oh.  6,  |  1.    New  matter  is  from  code  dv.     duties  to  be  perfwmed  by  under-uienfr,  C.  P.  A.,  §  689. 
proe.,  I  1272.  Ap9lleftttoii.~Hunt  v.  Barry,  6  N.  Y.  Supp.  668. 

§  637.  Cancellation  of  docket  on  clerk's  certificate. 

The  clerk  of  a  county  with  whom  a  judgment  wholly  or  partly  for  a  sum  of  money 
or  directing  the  payment  of  a  sum  of  money  has  been  docketed,  must  cancel  and  dis- 
change  the  docket  thereof,  upon  the  filing  with  him  of  a  certificate  of  the  clerk  with  whom 
the  judgment-roll  is  filed,  showing  that  the  judgment  has  been  reversed,  vacated,  or 
satisfied  of  record;  or  the  certificate  of  the  clerk  of  the  county  with  whom  a  copy  of  an 
execution  and  of  a  return  of  satisfaction  thereupon  have  been  filed,  as  prescribed  in  the 
last  section,  showing  that  they  have  been  so  filed  and  the  docket  cancelled  and  dis- 
charged accordingly. 

Htvlvslloii.— Code  dv.  proo.,  1 1267;  originally  revised  firom  L.  1860,  da.  6,  |  1.    New  matter  is  from  oode  dv.  i 

proo.,  11272. 
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g  638.  Power  of  courts  respecting  docket 

A  court  of  record  has  the  same  power  and  jurisdiction  concerning  the  docket  of  its 
judgment,  rendered  wholly  or  partly  for  a  sum  of  money  or  directing  the  payment  (rf 
a  sum  of  money,  kept  by  a  county  clerk,  which  it  has  concerning  the  docket  kept  by 
its  own  clerk.  It  may  direct  that  such  a  d[>cket  be  amended;  or  that  tie  judgment,  there 
docketed,  be  docketed  nunc  pro  tunc. 

DcrltaUon. — Code  cir.  ptoo.,  f  1260;  origiuUy  reviaed     lUTracBU  dlreetjn*  pttfioeat  of  monar  to  be  dookitsd, 
from  L.  1844,  cb.  104,  i  T.    Mew  mutter  isfrom  codi^  cl<.      Suit.  Ct.  A.,  f  SI. 
prac..  t  1Z72.  AppUcktliHi.— TlAyer  v,  Thkrtr,  14S  App.  Dir.  ZeS, 

Kef erencN. —Docket  of  tnnucripls  of  judgmBnts  of      129  N.  Y.  Bupp.  1036. 
juMJcaof  thepeace.  J.CC.  A.,H272,274.337;diwr«af         SwrogMc'i  canrt.~Mktt«  of  Sta^a.  167  N.  T. 
338.  343. 

§  639.  Entry  of  assignment  of  judgment. 

Upon  the  presentation  to  the  clerk  of  a  court  of  record,  of  an  aaagnment  of  a  judgment, 
wholly  or  partly  for  a  sum  of  money  or  directii^s  the  payment  of  a  sum  of  money,  entered 
in  his  ofiice,  executed  by  a  person  entitled  to  satisfy  the  judgment,  as  prescribed  in  section 
four  hundred  and  ninety-nine  of  tliia  act,  and  otherwise  executed  as  prescribed  in  that 
section,  with  respect  to  a  satisfaction-piece,  and  upon  payment  of  the  fees  aliowed  by 
law  for  filing  a  transcript  and  docketing  »  judgment  thereupon,  the  clerk  must  forth- 
with file  the  assignment  in  his  office  and  make  upon  the  docket  of  the  judgment  an  en- 
try of  the  fact  and  of  the  day  of  filing;  or,  if  he  keeps  a  separate  book  for  the  entry  of 
assignments,  an  entrj-  referring  to  the  page  of  the  book  where  the  filing  of  the  assignment 
is  noted. 

DcrlvaHoD.— Coda  civ.  pros.,  [  1370.  Neccultr  af  nUiK.— Boyd  v,  Buffalo  8t«m  RollaT 

BecflTd  at  ualKnineDt  not  corutructliE  notice.—     Co..  S7  Min.  20. 149  N.  Y.  Supp.  lOSO. 

Bo)'d  V.  BuHslo  Steam  Roller  Co..  87   Miu.  20.   149 
N.  ¥.  8upp.  1050 

JUDGMENT  BY  COIWESSIOH 

§  640.  Judgment  by  confession  without  action. 

A  judgment  by  confession  may  be  entered,  without  action,  either  for  money  due  or 
to  become  due,  or  to  secure  a  person  against  contingent  liability  in  behfUf  of  the  defend- 
ant, or  botb,  as  prescribed  in  this  article. 


;..  f  1273.  UBDi.  by  I..  1S77.         jQdnwnt  IM  tort.— Burl 


Itmentf 


I;  original 


relstioM  bw.  )  S]  hv  CoDfculaii  by  >cmt.— Teel  t,  Yort,  1: 

illy  revised  from  codF  of  proc.is.SL'.  HuTlcd  WOIUBD.— White  V.  Wood,  I 


J.Ct.A.,|{6.2fll-2&3.  y*ltdl^— Metalf  t.  Matia,  3G  App.  Div.  GPS,  60 

IniewMl.— Trier  V.  Hermann,  lis  N.Y.  183;  JaHray  N.  Y.  Supp.  179:  Illinoii  Watch  Co,  v,>ayne,  39  App. 

V,  Saunman.  62  Hun  £01.  S  N.  Y.  Supp.  629.  Div.  S21,  S7  N.  Y.  Supp.  308;  Robimoo  v.  Hkwley.  Js 

Municipal  eourt  of  city  of  New  York.— Connpcti-  App.  Div.  287,  61  N.  Y.  Bapp.  138;  Guile  v.  Tode,  74 

cut  Blower  Co.  v.  Thntcher  &  Son,  100  Mlio.  823,  176  HuD  S42,  26  H.  Y.  Bupp.  033.  affd..  14S  N.  Y.  270. 

N.  Y.  Bupp.  422.  811pnl>(l*D  not  confeu  JudBineiit.— London,  elo,. 

Bulk  T.  White.  102  App.  Div.  7S9,  147  N.  Y.  Supp  1009. 

§  641.  Statement  by  defendant. 

A  written  statement  must  be  made  and  signed  by  the  defendant  to  the  following  efTect: 

1.  It  must  state  the  sum  for  wliich  judgment  may  be  entered  and  authorize  the  entry 
of  judgment   therefor. 

2.  If  the  judgment  to  be  confessed  is  for  money  due  or  to  become  due,  it  must  state 
concisely  the  facts  out  of  which  the  debt  arose;  and  must  show  that  the  sum  confessed 
therefor  is  justly  due  or  to  become  due. 

3.  If  the  judgment  to  be  confessed  is  for  the  purpose  of  securii^  the  plaintiff  against 
a  contingent  Uability,  it  must  state  concisely  the  facts  constitutii^[  the  liability;  and 
must  show  that  the  sum  confessed  therefor  does  not  exceed  the  amount  of  the  liability. 

The  statement  must  be  verified  by  the  oath  of  the  defendant  to  the  effect  that  tlie 
matters  of  fact  therein  set  forth  are  true. 


,  Derlralfon.— Codo  civ.   proo..  11274;  originally   re-     ».  Blai*  20  App.  Div.  200.  48  N.  Y.  Bupp.  790iE™K™ir 

\-~~  vised  (lom  code  of  proc.,  i  SSi.  t.  Green.  20  App.  Div.  632, 47  N.  Y.  Supp.  113,  affd.,  IM 

'  BoffldeDcy  at  itatement  In  Reneral.- Ted  v,  VoM,      N.  Y.  749;  RoOichlld  v.  Manntaarltch.  29  Am.  Div,  Ban 


,«8  N.  Y.  887;  Matbflr  v.  Mather,  38  App,  Div.  32.  6B     SI  N.  Y. 
N.  Y,  Supp.  B73;  Fuller  v,  BtJTiui,  44  App.  Div.  348,,  SO     66  N.  Y. 


RothchlU  V.  ManntBvltflh.  29  An).  Div,  BSD, 
>pp,  263;  Malhv  T.  Hallut.  38  App.  Div.  St, 
ipp,  073:  Flnt  National  Bank  v.  CirMoD,  43 
.  ffi  N.  Y.  Supp.  S36;  Fulla  v.  Btnni,  44  An. 


orkiDgCo.  V  Smith.  App.  Dlv.e.  SSM.  Y.  Bupp.SSOiFuUa  v.  Btiani,«4An. 

u  «L>|i,  1^1. ,  .no.  »•  !■.  >,  ^'.yi:  i02S,  Dfld..  17S  N.  V,  DiT.  348,  eo  N.  Y.  Supp.  017;  RoUnwa  v.  Hawby,  U 

620;  Weil  v.  Hill.  71  Hun  133,  24  N.  Y.  Supp.  521.  App,  Div.  2ST,  61  N.  T.  Supp.  ISB;  Andenon  v.  ainittL 

FMta  out  of  trhlcli  debt  aroic—Dunham  v.  Water-  114  App.  Div.  308, 00  N.  Y.  Bnpp.  803;  HnbbtU  v.  Baidr. 

man.  17  N.  Y.  0;  Miller  v.  Eirle,  24  N.  Y.  110;  Wood  93  MIm.  072,  1ST  N.  T.  Supp.  407;  Manin  v.  UanJD, 

V.  MilohiJl,  117N.  Y.  43B;Critlenv,  Vridcnhnrgh.  4App.  27  Bud  eOlLCltlien' Nat.  Bank  T.  ADlKn,  ST  Hun  ISS; 

Div.  216. 33  N.  Y.  Supp.  642,  atfd.,  ISI  N.  Y.  536;  Bradley  BrocMed  v.  Biwlin,  6  St.  Rep.  67,  aSd..  106  N.  Y.  082. 
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SImaimn  obteliMd  by  fkMid.^Hubbell  ▼.  Hardy,  Amendment  of  Judgment.— Simons  y.  Goldbedi,  66 

83  Mmd.  672.  157  N.  Y.  Bupp.  497.  Hun  204,  9  N.  Y.  8un>.  8fiO. 

Amendmentorstmtement.— Mitchell  V.  Van  Buren,  Ycrlfleatlon.— Ingram  v.  Robbins,   33   N.   Y.  409; 

27  N.  Y.  300;  Union  Bank  y.  Buah.  36  N.  Y.  631 ;  Bradley  Moeher  v.  Hydrick,  46  Barb.  549. 1  Abb.  N.  S.  268;  Hirah 

y.  GlaaB.  20  Aop.  Diy.  200,  46  N.  Y.  Supp.  790;  Sympeon  y.  BUir,  188  App.  Diy.  119.  176  N.  Y.  Supp.  545. 
y.  Bilheiinw,  40  Hun  118. 

§  542.  Confession  by  joint  debtors. 

One  or  more  joint  debtors  may  confess  a  judgment  for  a  joint  debt  due  or  to  become  due. 
Where  all  the  joint  debtors  do  not  unite  in  the  confession,  the  judgment  must  be  entered 
and  enforced  against  those  only  who  confessed  it;  and  it  is  not  a  bar  to  an  action  against 
all  the  joint  debtors  upon  the  same  demand. 

DefflTatlon.-~€kKle  eiy.  proc..  |  1278.  768.  18  Ciy.  Proc.  Rep.  227;  Halliday  y.  Saunders,  69 

Beretencet. — ^Actions  and  rights  d  actions  against  and  How.  Pr,  379. 

between  joint  debtors,  C.  P.  A.,  ||  1186-1188. 1197-1201,  Bffect  on  common  tow.— Candee  y.  Smith.  93  N.  Y. 

partnership  1.,  |  75.  849;  Harbeek  y.  Pupin.  123  N.  Y.  116.  affg .  56  Hun  336.  8 

Conatmetlon.— Kantrwoits  y.  KuUa,  13  Ciy.  Proo.  N.  Y.  Supp.  696;  Smith  y.  Osborne.  31  Hun  390;  Heoke- 

Rep.  74;  Siefke  y.  Minden,  40  Mise.  631,  88  N.  Y.  Supp.  man  y.  Young.  56  Hun  406.  8  N.  Y.  Supp.  Ill;  Nat. 

n.  Broadway  Bank  y.  Hiteh,  66  Hun  401. 21  N.  Y.  Supp.  896. 

ApuUcfttion.— Fsrnsworth  y.  Halstead.  10  N.  Y.  Supp. 

§  643.  Entry  of  judgment  on  filing  statement. 

At  any  time  within  three  years  after  the  statement  is  verified,  it  may  be  filed  with  the 
county  clerk  of  the  county  of  which  the  defendant  was  a  resident  at  the  time  of  making 
such  statement.  Thereupon  the  clerk  must  enter,  in  like  manner  as  a  judgment  is  entered 
in  an  action,  a  judgment  for  the  sum  confessed,  with  costs,  which  he  must  tax,  to 
the  amount  of  fifteen  dollars,  besides  disbursements  taxable  in  an  action.  The  judg- 
ment must  be  entered  in  the  supreme  court.  A  judgment  shall  not  be  entered  upon 
such  a  statement  after  the  defendant's  death. 

Derivation.— Code  cty.  proo..  1 1275.  as  am.  by  L.  1895,  Entry  under  power  of  attorney.— United  States 

eh.  946.  L.  1916,  eh.  639;  originaUy  revised  from  code  of  Fidelity  &  Guaranty  Co.  v.  Shiokler   (1921),   199  App. 

proe.,   f  384,  first  sentence.    The  omitted  portions  are  Div.  74,  191  N.  Y.  Supp.  194. 

ooyered  by  New  York  city  court  act,  1 18.  Costs.— Anderson  y.  Shutts,  114  App.  Diy.  308,  99 

Entry  of  Judgment.— Maddock  y.  Steyens.  3  N.  Y.  N.  Y.  Supp.  893. 
Supp.  528, 15  Ciy.  Proc  Rep.  248;  Blydenburgh  y.  North- 
rap,  13  How.  Pr.  289. 

§  644.  Judgment-roll;  docketing  and  enforcing  the  judgment. 

The  clerk,  immediately  after  entering  the  judgment,  must  attach  together  and  file  the 
statement,  as  verified,  and  a  copy  of  the  judgment;  which  constitute  the  judgment-roll. 
The  judgment  may  be  docketed,  and  enforced  against  property,  in  the  same  manner 
and  with  the  same  effect  as  a  judgment  in  an  action  rendered  in  the  supreme  court; 
and  each  provision  of  law  relating  to  a  judgment  in  an  action  and  the  proceedings  sub- 
sequent thereto  apply  to  a  judgment  thus  taken. 

Dcrifatlon.— Code    ciy.    proo.,  |1276,    as    am.    by  y.  Doty,41  Hun76, 11  Civ.  Proo.  Rep.  141;  Jaoobsteiny 

L.  1879.  oh.  542;  originaUy  revised  from  code  of  proc.,  Abrams,  41  Hun  272;  Utter  v.  McLean,  53  Hun  568.  17 

S  384.  second  and  thml  sentences.    IReferences  to  "su-  Ov.  Proo.  Rep.  160;  Adams  v.  Tator,  57  Hun  302. 10  N.  Y. 

preme  <  ourt  "  inserted   to  conform  to  changes  made  in  Supp.  617;  Galle  v.  Tode,  74  Hun  342,  26  N.  Y.  Supp.  633, 

preceding  section.  affd.,  148  N.  Y.  270;  ChUds!  v.  Latham.  14  N.  Y.  Supp. 

Bcfcrenees. — Docket  of  judgment  generally.  C.  P.  A.,  607;  Forrester  v.  Strauss,  18  N.  Y.  Supp.  41,  21  Civ.  Proo. 

8501.  502,  509-^11,  county  1.,  ||  171-173;  judiciary  1.,  Rep.  168;  King  v.  Munser,  28  N.  Y.  Supp.  683;  Sellg- 

255a,  255b.  man  v.  Franco-Am.  Trad.  Co.,  24  St.  Rep.  616.  17  Civ. 

VeUdlty  of  Judgment.- Chappel  v.  Chappel.  12  N.  Y.  Proc.  Rep.  342;  Bonnell  v.  Henry,  13  How.  Pr.  142. 
215;  Victor  y.  Levy.  72  N.  Y.  263;  Flour  (My  Nat.  Bank 

§  646.  Execution  where  the  judgment  is  not  all  due. 

Where  the  debt  for  which  the  judgment  is  rendered  is  not  all  due,  execution  may  be 
issued,  upon  the  judgment,  for  the  collection  of  the  sum  which  has  become  due.  The 
execution  must  be  in  the  form  prescribed  by  law  for  an  execution  upon  a  judgment  for 
the  full  amount  recovered;  but  the  person  whose  name  is  subscribed  to  it  must  indorse 
thereupon  a  direction  to  the  sheriff  to  collect  only  the  sum  due,  stating  the  amount  thereof, 
with  interest  thereon,  and  the  costs  of  the  judgment.  Notwithstanding  the  issuing 
and  collection  of  such  an  execution,  the  judgment  shall  remain  as  security  for  the  sum 
or  sums  to  become  due  after  the  execution  is  issued.  When  a  further  ^um  becomes  due, 
an  execution,  in  like  manner,  may  be  issued  for  the  collection  thereof;  and  successive 
executions  may  be  issued  as  further  sums  become  due. 

Serlfntion. — Code  civ.  proc.,  1 1277;  originally  revised  Supp.  629;  Nat.  Park  Bank  v.  Salmon,  17  Civ.  Proc.  Rep. 
from  oode  of  nroc., J  884.  m  part.  8;  Forrester  v.  Strauss,  18  N.  Y.  Supp.  41,  21  Civ.  Proo. 

In  generftl.— Jaffr^  v.  Saussman,  52  Hun  561, 5  N.  Y.    R«p.  166. 
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judgmeht  ok  submitixd  facts 

§  646.  Submission  of  controversf  apon  apeed  facts. 

The  parties  to  a  question  in  difference  which  might  be  the  subject  of  an  action,  being 
of  full  ^e,  may  agree  upoo  a  rase  containing  a  statement  c£  the  facto  upon  which  the 
controversy  depends;  and  may  present  a  written  submission  thereof  to  a  court  of  record 
which  would  have  jurisditrtion  of  as  action  brought  for  the  same  cause.  The  case  must 
be  accompanied  with  the  affidavit  of  one  of  the  parties  to  the  effect  that  the  controversy 
is  real;  and  that  the  submission  is  made  in  good  fiuth  for  the  purpose  of  detenuining 
the  rights  of  the  parties.  The  submission  must  be  acknowledged  or  proved,  and  certified, 
m  like  manner  as  a  deed  to  be  recorded  in  the  county  where  it  is  filed. 

DcrlntlOB.— Code  civ.  piw..  1 1270:  ori^iuUrmbMi  App.DiT.311, 134  N.  Y.Supp.  107!:  WanatfiDv.Knlai- 

from  code  of  proc.,  [  372.  io  put.  M*ui.  110  App.  Div.  TSB,  ISfi  N.  Y.  Supp.  33i. 

BcfMecce.— Pipo-a  »nuitHl  iDd  bv  vhoiii  fundibed         Cwtrannr  i>B«t  to  ratL — Pecnle  v.  Mutual,  ats, 

on  nihmiasoD  ol  coDlrovuny  to  sppclUlc  iivimvi,  tuln  Abd.,  92  N.  Y.  622:  Bloomfidd  v.  KetcbUD.  92  N.  Y.  067: 

of  uviipncMii^F.  331.  HuinJuui  v.  Tmiuiul  SUtioo  Com..  206  N.  Y.  IM; 

roDttrDcUoD.— HiDnhmi  v   Teimioal  BtitJOD  C«d-  Mitlcr  of  V .  10  App.  Dir,  401. 42  N.  Y.  6upp.  20B: 

minioii,  20B  N.  Y.  404.  Eelley  t.  Bofu,  SO  App.  Div.  2fil,  74  N.  Y.  Bupp.  es2: 

Appllcstlan. — Viin  Cott  v.  Van  Cult.  167  Ami.  Div.  JudKa  v.  FluibiDs  Jodm  Chjb,  14  UIk.  3%  SS  N.  Y. 

604,  162  N.  Y,  Supp.  S40:  MctrnpoUtBO  Life  loi.  Co.  T.  Supp.  ISS:  Been  v.  N.  Y.  Life  lu.  Co.,  U  Bun  T^  20 

Rend,  IBS  App.  Div.  828,  154  N.  Y.  Sapp.  .123;  People  v.  N.  Y,  Supp.  788. 

InlcrborouEb  Rapiil  Tnnnt  Co.,  ISO  App.  Div.  S2.  IM         StatciBcnt  of  IMti. — BrowDell  v.  TowD  of  Grecnuldi, 

N.  Y.  Bupp.  fl27:%utwiB  v.  Aiserieu  Idi  Ca.  166  App.  114  N.  Y.  618. 

Div,  60, 164  N.  y.  Bupp.  801:  Fmnk  v.  Miirbiiftn  Cenl»l         Power  of  attonicr.— Tdwd  oJ  Ealuounc*  t,  Couoty  o( 

R.K.Co.,  IBS  App.  Div.  BS,1UN.Y.  Supp.  7CI:B«iKk*.  Cotlirtmm,  81  Hun  282,  30  N.  Y.  Supo.  TOO. 
L«bETin«n,  IBBApp,  Div,  02, 154  N.Y.  Supp.  490:  Wolf  V.         CootCDti  of  inamlMleD.— Woodiug  v.  People,  103 

N»lion»l  aiy  Bank,  170  App,  Div.  680,  158  N.  Y,  Supp.  N.  Y.  660,  revj.  127  App.  Div.  034,  111  N.  Y.  Supp.  IISO; 

676:  PappH  v.  Eseelgior  Bcewiug  Co.,  170  App.  Div.  602,  K«lley  v.  lic«aD,  60  App.  Div.  2S1,  74  N.  Y.  Su|)v.  ft82; 

ISflN.  yT  Bupp.  846 1  People  V.  Canly,  17D  App.  Div.  702,  DenverlV»mw»y  Co.  v.BmlienTroitCo.,  180  App.  Div. 

1B6N.  Y.  Bupp.  B71:  Levy  v.  McMihon,  ifOApp.  Div.  433,  187  N.  Y.  Bupp.  760:  Bevurity  TnutCo.  v.  Csmpfaea 

730.  156  N.  Y.  Supp.  H34.  (IBIS),  184  App.  Div.  Mil:  Eincalaod  v.  Mtyot,  etc..  43 

Wben  anbmlHerDn  anthDrlifd.— Woodrua  v.  People.  Bun  599. 
193  N.  Y.  580,  revE.  127  App.  Div.  634,  HI  II,  Y.  Supp  Hllpniatlon.— Manfaall  v.  Bayinird,B7App.Div.  137. 

1150'CUppv,  C-uy,  31  App  Div.  633,  S2  N.  Y.  Supp.  33:  73  M.  Y.  Supp.  602;  Bea«i  v.  Curtie,  61  App.  Div,  91,80 

T.oy  Wmib  Mfg.  Co.  v.  hanitoa.  73  Hun  628,  26  N.  Y.  N.  Y.  Supp.  029.  _ 

Supp.  log.  EflMt  of  (nbmlailon. — Town  of  Witt  v.  Boaid  of 

C^DtTOverlrd    qoKtloni  of  fact  mnnol  be  deler-  Eupetvigon,  90  Bun  206,  35  N.  Y.  Supp.  887. 
mined —Lee  v    Tsylor,  1H6  App.  Div.  It>6,  174  N.  Y.         AdnnluhiDi.— Bird  v.  SI.  PaolFire  AUaiiKlna.  Co.. 

H„™   ■««  224  N.  Y.  47, 

CoBTt  bonml  hj  tl»lei>«it. — McGoklrick  t.  Boi 
UlD,  140  App.  Div.  196,  125  N.  Y.  Bupp.  101:  Muller 

Supp.  B26  Klim.MBApp.  Div.  176, 133  N.Y.  Bupp.  814:  Leopold 

PardM.— Lee  v.  Taylor.  188  App.  Div,  199.  174  N.  Y.  BeymioD,  iftSApp.  Div.  18,  H8N.  YTBupp.  60. 
Supp.  203.  InferuiTM   of  (Mt  fna   lUpnlatlui.— Marr 

Submlulon  br  lUle  board  or  t.SIcer.~-Metropoli-  = '""  ^  '"•  "■  '—  ""-■  '"  "*"' 


_      _  _  Bupp.  88:  New  York  TeiepEone  Co.  v  Siwel-Caoper  Co.. 

Pracee<llD|s  In  mandamuH.— De  Uyer  v  Britt.  212  202  N.  Y.  602:  Pe^e  v.  Bennou.  224  N.  Y!  136:  Lauier  v. 

N.  y,  566,  revK.  157  App.  Div,  ,wa,  142  f.*.  Y  Supp.  762.  Tayloi,  186  App.  Div.  270.  174  N,  Y.  Supp,  848;  I^rini 

Question  uf  niarlietable  tlllr.— LMicii  v.  Rocen.  160  v.  Wbitoey,  lA6  App.  Div.  131, 186  N.  Y.  Supp.  411. 

g  647.  Filing  papers  on  submission  of  controversy. 

The  case,  £ul  nii-'tnion  and  afri<la\it  must  be  filed  in  the  office  of  the  clerk  of  the  court 
to  which  the  iutmitsion  is  made.  If  the  submission  is  made  to  the  supreme  court,  they 
must  he  filed  in  the  office  of  the  county  clerk,  if  any,  specified  in  the  submission;  if  no 
county  clerk  is  so  specified,  they  may  be  filed  in  the  office  of  any  county  clerk.  The 
filing  is  a  presentation  of  the  pubmisaion;  and  thenceforth  the  controversy  htecomes  an 
action  and  each  provision  of  la\v  relating  to  a  proceeding  in  an  action  applies  to 
the    subsequent    proceedings    therein    except    as    otherwise     prescribed     in    the    next 

DerliaUon.—Codc  civ.  proc.,  {  12S0:  oriiiul  deriva-         In  jrenenl.— Union  Nal.  Bank  v.  Kupper,  83  N.  Y' 
tion:  fint  sMKenee  was  nev:  the  remainder  drrived  from      617:  Graves  v.  Brinkerhnfl,  4  Bud  306, 
pails  of  code  of  proc.,  fi  372-374.  DcHrmiiiaUoD  Tcqnlrad.—Zarkonlu  v.  Sohroedcr, 

60  App.  Div,  467.  69  N.  Y.  Supp,  883. 

§  648,  Proceedings  subsequent  to  submission. 

An  order  of  arrest,  a  temporary  injunction,  or  a  warrant  of  attachment,  cannot  be 
granted  in  such  an  action.  The  costa  thereof  are  always  in  the  discretion  of  the  court, 
but  costs  cannot  be  taxed  for  any  proceedings  before  notice  of  trial.  The  action  must 
be  tried  by  the  court  upon  the  case  alone,  and  the  case,  submission,  affidavit,  and  a  cer- 
tified copy  of  the  judgment  and  of  any  order  or  paper  necessarily  affecting  the  judgment, 
constitute  the  judgment-roll.  If  the  action  is  in  the  supreme  court,  it  must  be  tiied 
and  judgment  rendere<I  by  the  appellate  division.  If  the  statement  of  facte  contained 
"  ^  not  suffieient  to  enable  the  court  to  render  judgment,  an  order  must  bo 
made  dismisHing  the  submission,  without  costs  to  either  party,  unless  the  court  permits 


Lmade  dismisHing  the  submi; 


& jlWw  Y€rt  trtr.y 


the  parties  or,  in  a  proper  case  their  representatives,  to  file  an  additional  etatement, 
wbicfai  in  its  disoretion,  it  may  do  without  prejudice  to  the  original  statement. 

'      "'..\.4al   Saniuri',    ItS 

fhrm.  171  N.  Y.  123, 

'.(    :\',    'i     -^iipp.  1096;  Umdon  r. 

n.  Huqi.-;i,;r  .\,  \    t.upp.717. 

lent  tUlfmeni!  or  lttt*.—Pnople  «i  [*1. 

i.  etc..  lai.  Co,  v.  Pmyn,  Ml  App.  Div.  £M.  SO 

3M;  Cl«pp  ».  Guy.  31  App.  Diy.  536,  M  N.  Y. 
;«([  V.  SBtlerlu.  33  App.  Div.  S3.  S3  N.  Y. 

Bresd  V.  RuoO.  M  App.  IHr.  142,  Sfl  N.  Y. 

KiLey  v.  Huraii.  80  App.  Div.  SSI,  7*  N.  Y. 

HabiiuKiD  vTYpencir.  Ti  App.  Di*.  4S3,  7S 
I.  aos;  gtuD  V.  ShoDiD«u  BroOiin,  IBS  App. 


ml  tted  DUitta-  ia  aovoad 

— MlJKWri.  K.  *  T.  Ry.  Co.  v. 

[O  TrartCo.,  150  H.  Y.  WZ:  Mudulj  t.  Hkymrd.  07 

S,  Di».  137,  7S  N.  Y.  8upp.  BB2;  DnJMr  ».  line  Co., 
App.  DiT.  778,  171  N.  Y.  8upp.  BOS. 
NMBBBrr  —lilta. — Belii«7er  *.  AnwH,  83  App.  Div. 
>.  122:  Dann  v.  Davia.  IOC  App.  Div. 


O.  M  N.  Y.  e 
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CIVIL  PRACTICE  ACT 


Motions  for  new  trial 

B«.  MD.  Motion  for  new  trial  iipin  ludfc'i  miDutca. 

seo.  MotJon  in  sppvllate  court  (or  nev  triml  wb«n  tcinl  ng  by  iuiy. 

551.  Motion  in  hppell&ta  court  tor  new  trlAl  when  int«rlociitOTy  judsment  ii  dinct&L 

fi52.  Motion  for  new  tnaL  to  be  made  at  ipedal  term, 

553.  Review  whcrB  ipcciGc  qumtloD*  *n  tried  by  f my. 

B54.  Motion  for  ntw  trisl  alter  judgment;  iHtitution. 

566.  W  hfiD  eireptiDD  not  Id  preiudlce  motion  for  Dew  UUl. 

550.  Motion  lor  acw  hmring  alter  trial  of  apecifie  queatioiu  by  a  referee. 

§  549.   Motion  for  new  trial  upon  judge's  minutes. 

The  judge,  presiding  at  a  trial  by  a  jury,  in  his  discretion,  may  entertain  a  motion, 
made  upon  his  minutes,  nt  '.he  same  term,  to  set  aside  the  verdict  or  a  direction  diamisa- 
ing  the  complaint  and  grant  a  new  trial  upon  exeeptiona;  or  because  the  verdict  is  for 
excessive  or  insufficient  damages,  or  otherwise  contrary  to  the  evidence,  or  contrary  to 
law.  A  minute  of  the  decision  of  the  presiding  judge  denying  a  motion  for  a  new  trial 
shall  be  made,  but  an  order  need  not  be  entered  unless  the  party  aggrieved  desires  to 
take  a  separate  appeal  tlierrfrom. 

Derlratfo-n.— Code  civ.  proc  ,  §  9t>9.  ai  am.  by  L,  ISSB,  BeTara  whom  nuMle.— O'Connor  t.  Healey,  9S  Min. 

ob.  262,  first  Kntenu,  witbout  i-bance,     I^et  aentenoe  2T8,  161  N.  Y.  Bupp.  662. 

indudat  undEr  "Appeale."  {  575,  prat.    {  W9  oricioally  DlMinaliacsaan    oT    trtal    Jaittcc—O'Connor    v. 

rcviB«i  from  code  oTproo..  (204.  last  two  HUtencea.  Hekley,  171  App.Div.fHH.  167  N.  Y.Supp.dl9;0'Ccinn« 

RererSDm.— GcQFrallv,  rul.*  .>!  civil  practice,  220-  v.  Hnley,  96  Miac.  Z7S.  tSl  N.  V.  Bupp.  582. 

224.  HotlOD  br  both  parUM. — Geoeixo  v.  PedetBOO,  154 

FuruMe.— O'Connor  v.   Mealoy.  ^   Mfso.  278,    161  N.  Y   Supp,  13. 

K.  Y.  Supp.  SB2.  Order  dlientlanarj.— Hummel  t.  Fisehl'a  Bou  luo., 

AppllMtloIi  and  effect.— Thir.l  Ave,  R,  Co.  v.  Eblins.  175  App.  Oiv.  48fl.  ISl  M.  Y.  Supp.  1120, 

100  N.  y.  96;  MacNauihton  v.  OK>od,  114  N.  Y.  ST4;  Coat*  OD  motton.—RoKhenberi  v.  Brooklyn  Heidita 

Volain  v.  Commereial    Mm.    Inn.  Co..  123  N.  Y.  ISO:  R.  R,  Co.,  135  App.  Div.  151.  119  N.  Y.  Supp.  1001; 

Collier  Y,  ColliM,  172  N.  Y.  99:  Matwr  of  Landy,  14  App.  Poet  v.  Kerwin,  ISO  App.  Div.  321,  134  N.  Y,  Supp.  714; 

Div.  100,  43  N.  V,  Bupp.  S39:  SncUiiic  v.  Yetter,  No.  1.  Jann  v.  Marmaii  Conit.  Co..  70  Miac.  308,  140  N.  Y. 

25  App.  Div.  590,  49  N.  Y.  Bupp.  9l7j  Jarehover  v.  Dry  Supp.  228. 

Dook.E.  B.  AB,  k.Co.,  54  App.  Div  23S,M  N.  Y.  Supp.  Star  ofentiTOf  jDdsnwnt  peDdlumotlan.— Ark«r 

67fi;  Dearina  v.  Ind.  Union  Tel.  Co.,  145  App.  Div.  ISS,  v.  Coben.  136  App.  Div.  871,  122  N.  YT  Supp.  4;  Soott  v. 

120  N.  Y.  Supp.  13;  Adolpb  v.  Eben,  23  Miao.  700.  52  N.  Town  of  Noitb  Salem,  133  App.  Div.  25,  122N.  Y.  Supp. 

Y.  Supp.  32;  mnman  v.  SUlwell,  34  Euu  178:  Bantleon  v.  407, 

Meier,  SlHun  102.  30  N,Y,  Supp.  7C6;  Knight  v.Sackett  Ontundi    of    motlOD;    comprainlsc    nnttct.— 

i  W.  L,  Co.,  19  N.  Y.  Supp.  712;  Matter  of  Brand.  186  Griffitb.  v.  Metropolitan  Sr.  R.  Co..  53  App.  Div.  88,  71 

App.  Div.  134,  173  N.  Y.  Supp.  1B9.  N.  Y.  Supp.  406,  revd.,  171  N.  Y.  lOfl;  Wiiwand  v.  Fee 

New  York  city  municipal  court.— CunnlnEbam  v,  BrD>.  Co.,  73  App.  Div.  130,  76  N.  Y,  Supp.  872;  Griffin  v. 

NsnauElee.  K.  Ca.,40App.  Div.  Zll.fiSN.  Y.  Bupp.  22;  Manioe,  74  App.  Div.  371,77  N.  Y.  Supp.  S2I<,  atld.,  174 

BnidjrtreeC.  Collection  Bureau  v.  Nuler'a  Btam  Worku  N.  Y.  605;  Scbeiier  v.  MnnMhiw.  77  Muc.  208,  137  N.  Y. 

130  App.  Div.  511, 167  N,  Y.  Supp  751;  Tarder  v.  Beuni,  Supp.  534;  Feiablatl  v.  Unterberc,  84  Miws.  459,  145  N.  Y. 

34  MiM.  551.  69  N.  Y.  Supp.  1047.  Supp.  18S. 

New  Torit  city  district  eourl.— Douslan  v.  BdFerd,  WH^t  of  erldniee.— Sutter  v.  Vaoderveer,  122  N.  Y. 

I8Miie.  183,  41N.  Y,  Supp.28D;IlnnBsanr,Callanan.22  052;Tbonipaan  v.Grady,39  App.Div.  637,  67  N,  Y.8uh>. 

Miac.  139,  4S  N.  Y.  Supp.  70S.  117;  DHkoII  v.  Nellinn.  46  App.  Div.  324.  Bl  N.  Y.  Supp. 

AallMritr   of  indie,    bow    ei«clMd.— Pharii    v.  092;  Williama  v.  D.,1,.  A  W.  ft.  Co..  53  App.  Div,  648,66 

Gere.  107  N.  Y.  233;  Mitchell  v,  Itnuw.  19  App.  Div.  561.  N.  Y.  Supp.  1143;  Northam  v.  Dutchess  County  Mut. 

461N.  Y.  Supp.  523;  Magnus  v,  I!iiifBlo  Ry.  Co.,  24  App.  In*.  Co.,  68  App.  Div.-475,  74  N.  Y.  Supp.  29;  Helioa  t. 

Div.  440,  4S  fi.  Y.  Supp.  490;  Ludeman  V.  TTiird  Ave.  R.  SUten  laland  Mid.  R.  Co..  09  App.  Div.  570,  75N.  Y. 

Co.,  30  App.  Div.  520,  62  N.  Y.  Supp.  310;.  MoCann  v.  Bupp.  34;  Hagen  v.  N.  Y.  C.  *  H;  R.  R.  Co..  100  App. 

New  Yorf  A  Que«u  Co.  R.  Co.,  73  App.  Div.  305.  76  Div.  218,  91N.  Y.  Supp.  914;  Sandel  v.  Bommera.  13I 

K.  Y.  Supp.  684;  Hummel  v.  L.  .'i.  FiieEfa  Son,  Ino.,  76  App.  Div.  537,  115  N.  Y.  Supp.  357:  People  v.  Milea.  173 

App.  Div.  4S9,  162  N.  Y,  Supp    150:  Polo  v.  D'Acbille.  App.  Div.  179.  158  N.  Y.  Supp.  819;  Dovale  v.  ADkennan. 

157  App.  Div.  294.  142  N.  Y.  Supp.  506;  Miller  v.  Bar-  11  Miw.  246.  33  N.  Y.  Supp.  13;  Powera  y.  Gounuid,  19 

nett,  153  App,  Div,  862.  144  N,  Y.  Supp.  40:  Donahue  v.  Miac.  268,  44  N.  Y.  Supp.  249:  Krakower  v.  Davis,  20 

N,  V.  C.  *  H.  R.  H.  Co.,  16  Misc.  256,39  N.  Y.  Supp.  441;  Mine.  350,  45  N.  Y.  Supp.  780;  McSUy  ».  Erie  R.  K.  Co., 

MiiaeU  v.  N.  Y.,  N.  H.  ft  U.  R.  Co..  IS  Miao.  73. 49  N.  Y.  99  Miac.  673,  164  N.  YI  Supp.  566;  Eelly  t.  Fraiiet,  27 

Supp.  413;  Gileison  v.  Weiiberg,  36  Ulao.  214.  73  N.  Y.  Hun  314;  Fcteubod  v.  Gill,  74  Hud  666.  26  N,  Y.  Supp. 

Supp.  195:  Stern  V,  Wabash  R.  R.  Co.,  62  Miao.  12,  101  696. 

N.  Y.  Supp.  131;  Featherstone  v.  PHcs,  76  Mise.  I,  136  Inadequate    or   eicesslie    verdlet.— Sapmtone    v. 

N.  Y.  Bupp.  321;  GersQD  v.  BUinck.  7<1  Miao.  24,  139  N.  Y.  Rochester  Ry.  Co.,  26  App.  Div.  2SG,  49  N.  YTSupp.  486: 

Supp,  47;  O'Connor  v.  Healey,  DO  Mieo.  278,  161  N.  Y.  Voisin  v.  Commoreial  Mutual  Ins,  Co.,  60  App.  Div.  139, 

Supp.  682;  Mundayv.  Nassau  lllcilrnR.R.  Co.,  99  Miac.  70  N.  Y.  Supp.  147;  Terhune  v.  Cody  Contr.  Co.,  72 

28,  163  N.  Y.  Sunn.  508;  EnUEcticli  v.  Hefferman,  33  Hun  App.  Div.  1,  76  N.  Y.  Sunn,  255;  Sidmonda  v,  Brooklyn 

64,  affd..  07  N.  VTeiO;  Matlb^v.-^  v.  Herdlelder,  60  Hun  Beights  R.  Ci..  75  App.  Div.  295.  73  N.  Y.  Supp.  129: 

B21.  15  N.  Y.  Supp.  165;  Schmidt  v.  Brown,  80  Hun  183,  Crane  v.  Bennett.  77  App.  Div.  102.  79  N.  Y.  Bupp.  66, 

SON.  Y.  Supp.  68:  Lefroisv,  County  of  Monroe,  SS  Hun  affd.,  177  N.  Y.  106;  Stuart  v.  Press  Pub.  Co.,  S3  App. 

10g.34N.  1.  Supp.  612;  Hong  v.Erogka,  164  N.  v.  Supp.  Div.  467,  82  N.  Y.  Supp.  401:  Lane  v.  Brooklyn  HeisbU 

388.  H.  Co.,  86  App.  Div.  SS,  82  N.  Y.  Supp.  1057,  aSd..  178 

Hotioil:  Ume.— Harria  v.  Gregg.  4  App.  Div.  615.  38  N.  Y.  623;  Uwrenoe  v.  Wilson.  86  App.  Div.  472. 83  N.  Y. 

N.  Y.  Supp.  344,  affd.,  164  N.  V.  391;  ffiogiom  v.  Ejdee  Supp.  B21;  Fitipatriok  v.  Howard,  148  App.  Div.  802.  133 

Bunting  Co..  112  App.  Div.  33S.  US  N.  V,  Supp.  691;  WU-  N.  Y.  Supp.  345;  Duke  v.  Fargo,  172  App.  Div.  746.  158 

eoivTFoi.  112App.  Div.  560,  93  N,  V.Suni.TM:  Elliav.  N.  Y.  Supp.  1009;  Newbound  v,  InteturbanSt.  R.  Co.,  42 

Beam,  132  App.  Div.  207.  116  N.  Y,  Eimp.  977;TriebBr  V.  Mbc.  526.  86  N.  Y,  Supp.  S3;  Ja«ib«m  v.  Comeliut,  52 

New  York  A  Queens  County  Railway  Co.,  149  App.  Div.  Hun  377,  8  N.  Y.  Bupp.  ?08;  Meli'h  v.  New  York  Coo- 

304,  134  N.  Y.  Supp.  267:  Polo  v.  L'AihlUe,  167  App,  Div,  aolidated  R.  R.  Co.,  KHMiao.  291,- 178  N.  Y.  Supp.  228. 

294,  142  N.  Y.  Supp.  606;  First  Mat.  Bvik  v.  Clark,  43  Terdlel   contrwr    to   InalniettODi.— F^mSmra    v. 

Hun  00.  Buiok  Motor  Co.,  211  y.  Y.  228,  rsv(.  IBl  ArvTbiT.  75S, 

LM!hM.-flumb  V.  Almekindor,  98  MlM.  436,  1S2 
N.  Y.  Bupp,  598. 
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187  N.  Y.  Siipp.  87;  Gandee  y.  Pennaylymoia  R.  Co.,  84  Supp.  1129;  Hall  v.  WhUon,  37  Miso.  7fi6. 76  N.  Y.  8upp. 

Miao.  506.  UTN.  Y.  Supp.  520.  £09:  O'Dell  v.  Hatfield,  40  Miao.  13.  81  N.  Y.  8app.  1^; 

IneoDsbtontfcvdlci. — ^Pancburn  r.  Buiek  Motor  Co.,  Berkman  t.  Friedman,  105  Miao.  350:  Odell  v.  Nywdt 

211  N.  Y.  28.  Water-Works  Co..  91  Hun  283,  36  N.  Y.  Supp.  206; 

MlseondBct  of  eoUBfl^— Muleahy  A  Gibson,  Inc.  y.  Brizae  v.  Liaman  (1921),  231  N.  Y.  205. 

National  Surety  Co.,  167  App.  Diy.  6ol,  153  N.  Y.  Supp.  Bcargoment  of  mottoD  st  BDother  term. — Clancy 

37;  Chard  y.  Ryan-Parker  Conetaruction  Co..  167  App.  y.  New  York,  New  Haven  4  Hartford  R.  R.  Co.,  226 

Diy.  700.  152  N.  Y.  Sura).  748:  Hoffman  y.  New  York  N.  Y.  213. 

Raflwaya  Co.,  84  tdiao.  637, 147  N.  Y.  Supp.  900.  When  teeond  fodlet  allowed  to  stend.— Outman 

Motion  denied.— Whitney  v.  Whitney,  171  N.  Y.  176;  y.  Weiabarth.  194  App.  Div.  361.  185  N.  Y.  Supp.  261. 

People  ez  rel.  Berlinger  y.  Welhu  178  N.  Y.  411;  O'Reilly  Kffeet  of  denial  after  nonsnit.— Paltey  v.  Egan,  200 

y.  Lone  laland  R.  Co.,  4  App.  Diy.  139.  38  N.  Y.  Supp.  N.  Y.  83.  revg.  132  App.  Div.  254, 116  N.  Y.  Supp.  889. 

779;  Davia  v.  Grand  Rapida  F.  Ina.  Co.,  7  App.  Div.  403,  Stenograpner's  mlnates  need  not  be  written  out. 

39  N.  Y.  Supp.  1019;  Daviaon  v.  Herring.  24  App.  Div.  402.  —Howard  v.  Robinaon,  186  App.  Div.  530,  174  N.  Y. 

48  N.  Y.  Supp.  760;  Griffitha  v.  Potter253  App.  Div.  626.  Supp.  330. 

65  N.  Y.  Supp.  689;  Apati  v.  D.,  L.  A  W.  R.  Co.,  64  App.  Appeal.—Smith  v.  L.  I.  R.  R.  Co.,  129  App.  Div.  427, 

Div.  515, 72  N.  Y.  Supp.  322;  Buchanan  v.  Belaey,  65  App.  431. 114  N.  Y.  Supp.  228;  Maier  v.  Dufi^.  134  App.  Div. 

Div.  58.  72  N.  Y.  Supp.  601;  Dixaon  v.  Brooklyn  Heigbta  594,  119  N.  Y.  Supp.  427:  Oiogar  v.  Pierce,  Butler  4 

R.  Co.,  68  App.  Div.  302.  74  N.  Y.  Supp.  49;  Brady  v.  Pierce  Mfg.  Co.,  134  App.  Div.  800, 119  N.  Y.  Supp.  405; 

Foater,  72  App.  Div.  416,  75  N.  Y.  Supp.  994;  Ericbaon  v.  Gelder  v.  International  Ore  Treating  Co.,  148  App.  Div. 

Sidlo,  76  App,  Div.  347,  78  N.  Y.  Supp.  487;  Hagen  v.  637,  133  N.  Y.  Supp.  214;  Babad  v.  Colton  Dental  Aaan., 

N.  Y.  C.  A  H.  R.  R.  Co.,  100  App.  Div.  218,  91  N.  Y.  150  App.  Div.  561,  136  N.  Y.  Supp.  656;  Fogarty  v.  Pitta- 

Sppp.  914;  Roaa  v.  Metropolitan  St.  Ry.  Co.,  104  App.  burg  Contracting  Co..  152  App.  Drv.  409. 137  N.  Y.  Supp. 

Div.  378,  93  N.  Y.  Supp.  679:  Grafton  v.  Umted  Statea  580;  MacReynolda  v.  Coney  laland  &  Brooklyn  R.  R.  Co.. 

Fiddity  A  Guaranty  Co..  227  N.  Y.  162;  Levy  v.  Com.  191  170  App.  Div.  314.  165  N.  Y.  Supp.  656;  Moeee  v.  Har- 

App.  Div.  56, 180  N.  Y.  Supp.  794;  Swenaon  v.  Trowbridge,  grove,  24  Miac.  742.  63  N.  Y.  Supp.  789;  Rubin  v.  Fried- 

.^.  .        ^,     „.«  ,««^r  ^r  «     _   ««^  «.,_,_    ttJ7-._  man,  69  Miac.  328,  126  N.  Y.  Supp.  546;  Schram  y.  Wer- 
ner, 81  Hun  661,  31  N.  Y.  Supp.  47;  Moore  v.  Getman 

,^     Artiatic  Weaving  Co.,  162  N.  Y.  Supp.  178. 

651;  Schrieber  v.  Driving  Club,  16  Miac.  632.  37  N.  Y.  Costa  on  appeal.— Cohen  v.  Krulewitch,  81  App.  Div. 

Supp.  348.  revd.,  17  Miac.  131.  39  N.  Y.  Supp.  348;  Jen-  147,  80  N.  Y.  Supp.  689;  Robinaon  v.  Lampel.  97  App. 

mnga  v.  Koemak.  20  Miac.  300.  46  N.  Y.  Supp.  802;  De  Div.  198,  89  N.  Y.  Supp.  863:  Walti  v.  Utiea  &  Mohawk 

LemoB  V.  Cohen,  28  Miac.  579,  59  N.  Y.  Supp.  498;  Fraaer  Valley  R.  Co..  116  App.  Div.  663,  101  N.  Y.  Supp.  968. 
V,  Alpha  Heat.  4  Light.  Mfg.  Co.,  30  Miao.  206,  61  N.  Y. 

§  660.  Motion  in  appellate  court  for  new  trial  where  trial  was  by  jury. 

Upon  the  application  of  a  party  who  has  taken  one  or  more  exceptions,  the  judge 
presiding  at  a  trial  by  jury,  in  his  discretion,  at  any  time  during  the  same  term,  may 
direct  an  order  to  be  entered  that  the  exceptions  so  taken  be  heard  in  the  first  instancd 
by  the  court  to  which  an  appeal  could  be  taken  from  a  final  judgment  in  the  action;  ane 
that  judgment  be  suspended  in  the  mean  time.  (Am.  by  L.  1921,  ch.  372,  in  effect  Oct. 
1,  1921.) 

DerlYAtton.— Code  civ.  proc,  1 1000,  aa  am.  by  L.  1877,  aecond  St.  R.  Co.,  6  App.  Div.  667,  40  N.  Y.  Supp.  219; 

eh.  416,  L.  1882,  ch.  29,  L.  1895,  ch.  946,  Erat  aentenoe.  Sheridan  v.  Mayor,  12  Miac.  47.  33  N.  Y.  Supp  71;  Man- 

I  1000  originally  a  aubatitute  for  code  of  proc.,  §  265.  in  deli  v.  Corbin.  38  Hun  391;  Staacke  v.  Preble.  43  Hun  441 ; 

part.  Thompeon  v.  Thompaon,  62  Hun  117,  4  N.  Y.  Supp. 

Bcference. — Motiona  on  ezceptiona  to  be  heard  in  842;  Schram  v.  Werner,  81  Hun  661,  31  N.  Y.  Supp.  47. 

first  inatance  in  appellate  division,  rules  of  civil  prac-  Itatry  of  order. — Poat  v.  Hathom.  64  N.   Y.  147; 

tice,  220.  Sedgwick  v.  Macy,  24  App.  Div.  1.  49  N.  Y.  Supp.  154; 

In  general.— Eyckofif  v.  De  Graaf,  98  N.  Y.  134;  Huda  Campbell  v.  Sughardt,  60  App.  Div.  460.  64  N.  Y.  Supp. 

V.  America  Glucoae  Co.,  161  N.  Y.  649;  Matthewa  v.  198. 

American  Cent.  Ina.  Co.,  164  N.  Y.  449:  Johnaon  v.  N.  Y.,  Power  to  revoke  order.— Long  v.  Stafford,  103  N.  Y. 

Ont.  &  W.  R.  Co  ,  30  Hun  166;  Pennsylvania  A  Delaware  274. 

Oil  Co.  T.  KHfatdn,  A  Co.,  107  Miao.  616. 177  N.  Y.  Supp.  Appeal  from  citf  court  to  appeOate  division.— 

896.  Kata  v.  WanneU  Realty  Co.,  191  App.  Div.  609,  181 


Dedslona  prior  to  18ML— Third  Ave.  R.  Co.  v.  EvUng,     N.  Y.  Supp.  770. 

\ppeal  tc 

Martin  v.  Piatt,  131  N.  Y.  641;  Fifth  Ave.  Bank  v.  Forty-     Burkbard,  109  N.  Y.  64^.  ~ 


100  N.  Y.  98;  MacNaughton  v.  Osgood.  114  N.  Y.  674;         Appear  to  court  of  appemls.— D.,  L.  &  W.  R.  Co.  v. 


§  661.  Motioii  in  appellate  court  for  new  trial  where  interlocutory  judgment 
is  directed. 

WTiere  the  decision  or  report  rendered  upon  the  trial  of  an  issue  of  fact  by  the  court 
without  a  jury,  or  by  a  referee,  directs  an  interlocutory  judgment  to  be  entered;  and 
further  proceedings  must  be  taken,  before  the  court  or  a  judge  thereof  or  a  referee,  before 
a  final  judgment  can  be  entered,  a  motion  for  a  new  trial  upon  one  or  more  exceptions 
may  be  made  at  a  term  of  the  court  to  which  an  appeal  could  be  taken  from  a  final  judg- 
ment in  the  action,  after  the  entry  of  the  interlocutory  judgment  and  before  the  com- 
mencement of  the  hearing  directed  therein.  (Am.  by  L.  1921,  ch.  372,  in  eflfect  Oct.  1, 
1921.) 

Dcrlftttloii.— Code  civ.  proc.  1 1001.  aa  am.  by  L.  1895,  under  "Trial,**  $  447,  ante.  1 1001  originally  a  mibatitute 
eh.  946,  first  aentenoe.     The  last  aentenoe  is  included     for  code  of  proc.,  §268,  in  part,  as  am.  by  L.  1867«ch.  781. 

§  662.  Motion  for  new  trial  to  be  made  at  special  term. 

In  a  case  not  specified  in  the  last  three  sections  a  motion  for  a  new  trial  must  be  heard  and 
decided,  in  the  first  instance,  at  the  special  term.  But  where  it  is  founded  upon  an 
allegation  of  error,  in  a  finding  of  fact,  or  ruling  upon  the  law,  made  by  the  judge  upon 
the  trial,  it  cannot  be  made  unless  notice  therefor  be  given  before  the  expiration  of  the 
time  within  which  an  appeal  can  be  taken  from  the  judgment,  and  it  cannot  be  heard 
at  a  special  term  held  by  another  judge;  unless  the  judge  who  presided  at  the  trial  is 
dead,  or  his  term  of  office  has  expired,  or  he  is  disqualified  for  any  reason,  or  he  specif- 
ically directs  the  motion  to  be  heard  before  another  judge.    A  trial  by  a  referee  cannot 
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be  reviewed  by  a  motion  for  a  new  trial  founded  upon  lucb  an  all^atioD  axcept  in  a 
case  specified  in  the  last  section. 

DvHntlDn.-yCods  cir,  proo,,  (  1002,  wilhout  chaag* 

nijodPo/'proc.,J2flS;i 

«7S,  affd,,  leii  1..  1 .  u»..  o. 
M  App.  Civ.  47.  Be  N.  Y,  Supp.  ZSS:  Brown  v.  Grotui 
SB  iSm.  153,  110  K,  y.  Supp.  202.  itrd..  128  App.  I 
196,  112  N.  Y.  Bupp.  S2T;  TuiulaU  v.  Wlnton.  31  Bud  i 
ftlld..  98  N.  y.  B&:  TaitUntu  v.  Sohdtinf,  3S  Hud  4 
DeniR  v.  DeoiH,  41  Hun  9.  tfSd.,  110  N.  T.  5e2;  Bauou 
V.  Mowley,  63  Hun  402,  IS  N,  Y.  6upp.  583:  Jo» 
Sohliti  Braw.  Co.  v,  Eitea,  SB  Hun  22.  33  N.  Y.  Supp.  1 
»ffd.,  157  N.  Y.  714;  Kcsth  v.  New  v™k  Bid.  I^n  ( 
SI  Hun  170,  36  N.  V,  SuPp.  213; 
Bub  196,  36  N.  Y.  fiupp.  510:  Ho 
App.  Div.  630,  174  N.  Y.  Bupp.  K 
Wlicre  to  malie  motlOD.— M 


Kcfarley 


Mrriiu  T.  TiBn  Produota,  Isr.  (I9SI),  IM  App.  Div. 
SIS;  IBO  N.  Y.  Sopp.  746. 

Pirtnr.— NuHit  T.  UMnnliMB  Stratt  Rv.  Co.,  « 
App.  Df*.  UIG,  eiN.  T.  Bunp,  ffS:  KfiBCBT  T.  Uufcovha. 
M  A».  Div.  IW,  lU  N. Y.  8^.  m.ttV.  Y.  Bupp.  llSt: 

B«A  T,  Kd,  H  MiB.  sgarn  m.  r.  sm».  sot 

IM»M.~-Verni<r  t.  Kuult.  7  App.  I»V.  87,  M  N.  T. 
Bopp.  TM:  Davia  v.  Gnwl  RiaUt  Tin  Im.  Co..  T  App. 
rav.  40),  Sa  N.  Y.  Sopp.  lOliT  BMh  Ou  U^t  Co.  V 
Chufftr.  18  App.  INv.  lEA.  4B  H.  T.  8«pp.  40;  Brids- 
eaah  t.  Cumiraa,  58  App.  Div.  4S,  M  If .  Y.  Supp,  MS: 
" — *>  T.  Almakiodei,  MUbb.  4SS,  1B>  H.  T.  Sun.  EOSi 
ta  V.  FinaUU.  M  Hub  S%  tS  N.  Y.  flupn.  7mT 
m  K  omdltlMU.— Cnna  v.  BrhUtb  Bd^ta 


!L  Co.,  08  App.  Div.  202,  74  N.  Y.  8 


)  App.  Di'v. 


Cleuv.  N.  Y.  1 


-   -s,,-- - -^,— riConSo* 

blan  V.  Oigood,     v.  Pre.  18  Hob  119; 

8  App.  Div  07,  Whtn  ■•»  trM  inBted.— F««h;  r.  BbB.  II  Asp. 
Fire  Ina.  Co  .  18  Div.  408.  43  N.  Y.  Bnpp.  800;  Corlor  v.  N.  Y.  A  HwiaB 
b  V  Udcerwood  S.  Ca,  12  App.  Div,  M,  42  N.  Y.  aqpp.  Ml ;  Doondy  v. 
I  975:  OX^onnor  MsAnlla,  14  A^  DIt.  317,  43  N.  YT  Supp.  660:  Amai- 
582.  ou  BurM;  Co.  v.  Crow.  17  App.  Div.  0)4,  is  N.  Y.  SoDp. 

liuns  V.    Mont-     270;  VaUfomma'T.  NHauiElcetlioII.Co.,  38  App.  EBv, 
'.  Supp.  372:  WablMt  ▼.  Bnnrald*.  S3  App.  Div. 

T.ft5Jp-i< *— -  ■*— "-  •'  —  ""- 


il  Hun  232.  4  N.  Y.  8 


Befcrees. — AueUn  v. 
AnHriutn  Spiral  Bpiins 
V.  L«oy.  113N.  1.619 

114;  HiJslHi  V.  Halated, _ 

lllS;  Dougall  V.  Douesil.  61  App.  Di 
Supp.  336:  Bunowa  v.  Dickinuu.  35  Hi 


Butt  Co..  81  N.  Y.  176;  Milieu 
McCullDdb  V.  DDbaaa.  133  N.  Y. 
■"  App.  Div.  633,  44  N.  Y.  Supp 


dvoiiu  n.  (.  Dopp-  (Wi^;  DVJKWT.  OHiKr^_d4  Am-  Div, 
433,  M  N.  Y.  Snpp.  »1»:  ftUUk  r.  ViMcrKmtl&«  Hilk 
Co.,  37  Ara>.  Div.  7,  as  N.  Y.  Bmn).  S40;  Bolte  v.  lUnl 
Av*.  R.  Co..  38  Ap^  Dli.  234.  SO  NT  Y.  »im.  1038;  Oiv«n 


fi%.? 


KUna 


r.  MarkD« 


!7  N.  Y.  3 


4SS;  Man 


4  App.  Div.  399.  OE  N 

I.  tT^^  ,_  Liiii^  Vidl 

p.  341;  RooDde  V.  SUhnll, 


Practice  ttcncnUy.-E&toa  v.  Wclla.  82  N 
Brown  v.  Fnaler,  1  App.  Div.  S78,  37  N.  Y.  8i 
Ritvelmaii  v.  BrurmimB,  30  App.  Div.  351.  56  N. 


755;  Stokca  v.  Htokca.  38 
0a7;CulIenv.GBUubr      ' 


..Dougloa,  SHun  140: 

N.  Y.  578:  Knnpp  v, 

V.  Auitiu.  10  Hun  451;  Lavoltc 
33  N.  Y.  8u[ ^'^=.-- 


3flN.Y. 

35:B«i 

86  Hun 
Hud  348,  33 

.. .™ N.  Y.  SuppVaM.' 

Snrprlu.— Snyn-  v.  King.  21  App.  Div.  634,  47  N.  Y. 
Supp.  420:  Rubenfiild  v.  Rsbiaer.  33  App.  Div.  374,  54 
N.  Y.  Supp.  68:  Diioo  v.  BrocJdyn  Haghti  R.  Co..  OS 
App.  Div.  302,  7*  N.  Y.  Supp.  49;  Van  Taawl  v.  N.  "' 
L.  E.  *  W.  R.  Co.,  1  MiK.3''^  n-..,  -  "  -..  . 
dall  V.  Pukard.  1  Mlac.  347. 

r.  Stnno,  4  Miac.  282.  23  N.  Y.  Supp.  1036;  Helwic  v.  18  f 
Seoond  Ava.  R.  Co..  9  Miac.  61,  29  N.  Y.  Supp.  U;  PukiiiB  I^' 
V.  Brainard  Quarry  Co.,  1 1  Mi  "" 

McCbvc  V.  Gibb.  11  Miac. 
Bsntanv.  Hartia,  27MiBG.e48 
A  H.  Ore«i  Co,  V  P..™li.v.  11 
73  Hun  IDS,  25 

NewlT  dlMO 

BisuB  Iron  Co.,  1  App,  Div.  „. .,  _ _-„.  . 

alrk  v.  N,  y,  Crntril,  etc.,  R,  Co.,  4  App.  Div,  331, 
N,  Y.  Supp.  663;  Wilaon  v.  Chancy.  6  App.  Div.  440, 
N.  Y.  Supp.  e.'iS:  Magnua  v,  Buffalo  Ry.  Co.,  24  App.  E 
449,  48  fl.  Y.  Supp.  480;  ThonipBon  v.  Wdch,  27  Ai 
Div,  ISO,  60  N.  y!  Hupp.  818;  Haight  V,  City  ol  Elmi 
42  App.  Div.  391,  SB  N.  Y.  Supp.  103;  Melvi 
GO  App  Div.  441,  64  N,  Y.  Supp.  26:  Hum 
Fiachll.  Son.  Inc.,  176  App,  Div.  480,  l"'  ' 
160;  Kat.  V.  Atfield,  1  Mi«.  237. 20  N.  V. 


»N.Y,  Supp.  540:  Solowyi 

"'.  Y.  Bupp.  486;  Smith  v. 
7  N.  Y.  414;  Bnuwita  v. 


61  App.  Div.  386,  70  N.  Y.  Bupp.  3 

lOMiKT.  416,  43N.  V,  Supp.  1132;  1 

town,  etc.,  R.  Co.,  20  Mim.  123.  46  N.  Y.  ! 

?°K", :_::;■      - ' 

Frankfidd,  13  Huo 

76;  Griffith  v,  DicldoKn!  90'bun'l4,"Mfi.'Y."supn?e^ 

Porta  V.  Saaaldr  A  Brooklyn  Bri<^  E[avs(«d  R.  Co.,  01 

Hun  201.  30  N,  Y.  Supp.  333:  O'HBrni  v.  N.  Y.  CtntnJ, 

tiai  <•  uiuT  V.  ocurauiri.  w  iiuu  uid,  ,»>     *te..  R.  Co..  02  Hun  68,  36  N.  Y.  Supp.  667,  affd..  163 

affd.,  161  N.  Y.  782:  Kmntdy  v.  Ball  A     N.  Y.  890;  Rsynoldt  v.  Rt-ynolds,  53  N.  Y.  Supp.  136. 

— -   —  "  "  "  -"-  New  If l«l denied.— Bnily  v.  liorntlinl,  1  App.  Div  44, 


p.  71S;R»n- 

3  Nr  Y."  Supp.''i'636;  helwic 
■  N.  Y.  Supp.  9;r 
28.  32  N.  Y.  Suf 
31  N.  Y-  Bupp 
M.Y.  Supp,  398: 

lee."— Heck  Powder 


,, — -V  TownafEllirf>ureE, 

App.  Div.  614. 16N.  ¥.  Supp.  1122:  N.  Y.  A  N.  J  Tea 
Howell,  19  A^i^Div.  B41,  46  N,  Y.  Supp.  493: 


ReiSeld  v. 


1.  ucianuc  fuudaon  Canal  Co.,  ^  A^?  Dit. 
._.,  -.  N.  Y,  Supp.  230:  HsmUton  v.  Oiweio  Water 
Worki,  32  App.  Dir.  673,  48  N.  Y.  Supp.  106,  aSd..  168 
N.  Y,  602:  Gardner  v.  Van  AlaCym,  22  App.  Div.  870, 48 
N.  y.  Supp.  114.  affd..  163  N.  Y.  573;  Gardner  v.  Freder- 
ick, 25  App.  Div.  621.  49  N.  Y.  Supp.  1077,  attd,,  10) 
N.  Y.  668;  BaaUan  v.  Keyatone  Gaa  Co.,  27  *»"  TKv 
684,  60  N.  y.  Supp.  637;  pfabl  v.  Albany  Ry.  C 
Div.  166,  61  N.  f.  Supp.  766,  afld..  163N.  Y.  6 
feld  V.  Rabiner,  33  App.  Div.  374,  f 


WAppL 


sr  v.  Halleu, 


,p.  Div.  2™. 

8  App.  Div.  107,  6 


4  N.  Y.  B 

"  N.  V   " 


p.  274; 
Supp,  414: 
Mba.  813, 
ri«.  347,  20 
i  Mias.  iTD, 


SMias.  621,  22X.  Y.S 


...,_.  „-,  22  N.  Y.  Supp  929;  De: 
I  MiK.  644,  28  N.  Y.  Supp.  744;  Blei 
mall  Co..  20  Miu.  174.  46  N.  Y.  Supi 
Loew,  21  Mlac.  109.  47  N.  Y.  Suf 

,Jett.  35  MiM.  197,  71  N.  Y.  Bum 
"     •  ■ -'AfiB 


20  N.  Y.  Supp.  709:  Clirirt  V.  a. _.. 

"  "  -       ,  §0;  Smith  v.  B«nei  9  Miaa.  368.  29  N,  Y, 
'       '         latond  Mut.  Fire  Id*.  Co,.  33 


MeC^eery  R, 

104  N,  V.  Su 

Sopp.   1080;   noweii   V.    iiuwcu,  au  qui 

CirSrin,  36  Hun  263:  Cleu  v.  N.  Y.  Ni 


kirp.  V.  t 
a.  959.  af 


N.  Y.  Supp. 
20N.Y  *-- 

eiipp.  eKT'simood  *.  Lone  latoiui  MutTFIn  liu.  O),,  33 
M&s.  471, 60 N,  Y.  8«pp.730;  HukowiU  v.  HetTop^ftM 
Street  Ry,  Co^  33  Miao.  761,  05  N,  Y,  Bupp,  7S4;PMpla 
a  r«l.  V,  HoOtdn,  3  Hun  309,  nffd.,  SO  hTy.  040:  tfa- 
hoDsy  V.  Deeka,  18  Hun  30S;  IMsn  v.  Aetna  Iiu.  Co.,  33 
Bank.  64  M\k.  50B.  Hun  390:  WQoox  Silver  Plate  Co.  v.  Barslav  48  Hun  M; 
"'  358,  107  N.  y.  People  v.  PaDharhofs,  04  Hun  483,  19  NTY,  Bupp.  483; 
026;  Fiafaer  v.  Wilaon  V.  Heath.  68  Hun  209,  33  N.  Y.  Supp.  833 :  Briel  v. 
■rnpaper  Union,  City  of  Buffalo,  08  Hun  219,  32  N.  Y.  Bupp.  B4S,  revd.. 
„  .  c^vv  «~.  """">  -  Renta.  73  Hun  144  N.  Y.  103;  Miller  v.  Manhattan  I^.  Co.,  71  Hub 
!upn  914;  Glanford  v.  Lewis,  82  Hun  46,  614, 20  N.  Y.  Supp.  tUj  Cknaoter  v.  Kjupp,  74  Hun  09. 
162'  Matter  of  Cobcn,  84  Hun  5B6,  32  SO  N.  Y,  Supp,  06:  FIrtt  Nal.  Bank  of  Janar  CHy  v. 
J;  While.  Corbin  i  Co.  v.  J  once,  88  Hun  Huber,  76  Hun  138, 36  N.  Y.  Supp.  963;  Whitney  v.  Wliit- 
Do  203  revd  ou  otber  ETounda,  165  N.  Y,  ney,  70  Hun  586.  K  N.  Y.  Supp.  214;  Brady  v,  Induatrial 
fiiedman,  88  Hun  816,  34  N.  Y.  Supp.  Benoflt  Aaan.,  79  Hun  166,  29  N.  Y.  Supp.  768;  Bviaa  v. 
«ii  r.™u.i.  >.  ZeU«r,  185  App.  Div.  103,  173  N.  Y.  am*83Hua396:!l  N.  Y.  8upp.269.irfi,  IOSN^YT^: 
BuDD  16-  MaManuB  V.  Van  Duier,  103  App,  Div.  603.  Gallup  v.  Henderaea.  6  N.  Y.  Supp.  fill' Rieh  v.  Mayer.  T 
ISiN,  y.  Supp.  420:  Poalal  Telegraph  Cable  Co.  v.  Cily     N.  Y.  Bupp.  09:  Bayer  v.  Kin,,  17  N.  Y.  Supp.  422. 

5  6S3.  Review  where  specific  questions  are  tried  by  jury. 

Provisions  relatins  l<>  the  pn)reedings  to  review  a  trial  by  a  jmy,  by  a  motion  for  a 
new  trial,  are  applic.ilile  Ut  the  trial  by  a  jury  of  one  or  more  speciiSc  questions  of  fact 
aridng  upon  the  issues  iii  an  action  triable  by  the  court.    But  a  new  trial  may  be  grMit«d 


47is; 


art.  38  MOTIONS  FOR  NEW  TRIAL  SS  66«-fi66 

u  to  some  of  the  questions  bo  tried  and  refused  as  to  the  otheis,  except  in  a  case 
where  a  party  is  entitled  by  the  constitution  or  express  proviaion  of  law  to  a  trial  by 
jury  of  one  or  more  iasuee  of  fact  upon  applying  to  the  court  for  an  order  directing  all 
Ute  questitHiB  upon  those  issues  to  be  plunly  and  distinctly  stated  for  trial. 

BmIiiUiu.— CciUdT.  pfOQ.,  t  VXM,tatmaUaet»mi  »Sm  IM;  IadciIqd  v.  M        :   .-ic  ,  uf  Naw  Vock,  133 

■nt  duiM  oftMODd  MDtcoah  without  Vbucs  of  nib-  N.  Y.  838:  Do  St.  Lounnt  .i.,.  23  App.  Dit.  TO.  48 

■tuioe,aiiiittiiwUunl<ram(o|B7a    Tlia  MOODd  aluin  N.  Y,  Buhi.  1103:  8mlth  v      . , .  un,,  w  App.  Div.  633, 

•i  taoai  taUaaa  it  aadtua;  connd  br  tmni  limam  SI  N.  Y.  Suiv.  777:  Anoiiy        -.  i<i  Miso.  lOT.  43  N.  Y. 

[1  i06)>  pcorldina  that  upoa  motioo  tor  a  new  trM  uxui  Supc.  S3;  Covart  t.  Brinks  •   -:-,    )  I  MIh,  230,  S4  N.  Y. 

«Pm1  M  cmr  in  B  rutins  ol  B  IrUI  ODurt  mutt  be  dm-  Baiip.  4;  De  Witt  r.  Vana<!,..ik.  riS  Hud  t03.  Bfid.,  110 

■Bidsl.lfBnilMtuitiBlriaEtotBnypBnj'diBllnotthnaby  N.  Y.  T;  Bowaii  t.  Bccfat,  3  .  Wna  434^  LKphBm  v.  Mar- 

baBOeotad.    L«t  auitenoe  Inoluded  in  nilei  of  aMI  pne-  ihalL  SI  HnnSS,  IN.  Y.  Sum.  ''UMjIcbiod  v.  Hunilton. 


A>pilemtloii.— MvcoBgi  t.  Enut,  34  Mi«i. 
N.  Y.  Supp.  046,  Bffd.,  36  MiH.  261, 71  N.  Y.  Sapp.  7SI. 

In  nnfraL— ChsplD  v.  ThompMia,  BO  n;  Y.  279, 
nrr  IS  Hun  446:  C«TaU  v.  BuUhA.  207  N.  Y.  IW7: 


S4  duB  ML  10  Si.  Y.  Bui 


8upp.  046, Bffd.,  36  MiH.  261, 71  N.  Y.  Supp.  7SI.  Etboi t.  aimt,  siHiLO 31 
.      ™__.-   ^    -m. „„  i/- «    ».       N.  y.  632;  Van  Epp*  T. 


i<  lAody.  14  An.  DIv.  ISO.  43  N.  Y,  Snpp.  S 
-  -    *Tery,  47  Hun  0. 

«ai<T.— Pot  V.  HBMin,  01  N.  Y.  SW.  ■ 


Simp,  337. 

Practice.— ndea  t.  Fria,  S4  Mis 
aOB;  WUtnqr  t.  WUtiwr.  76  Bod  S8 


§  661.  Motk>Q  for  new  trial  after  judgment;  restitutioti. 

The  entry,  collection,  or  other  enforcement  of  a  judgment,  does  not  prejudice  a  sub- 
sequent motion  for  a  new  trial.  Where  a  new  trial  is  granted,  the  court  may  direct  and 
enforce  restitution  as  where  a  judgment  is  reversed  upon  appeal. 

n.— Coda  dv.  proc..  I  I0D9,  WOODd  aluue  of  Smith.  34  App-  Div.  filfi,  49  N.  Y.  Supp.  41,  nvd^  1S4  N> 
*,  and  •aeond  Hntanea.  lint  ulauH  of  fint  Y.  399;  SndUi  *.  Udaenrood  Mrc.  Co.,  60  App.  ^-  '■" 
_j_„,..j "  1 1008,  oriBoaUj Mvi»Bd       -«"■*'  " ~"-  •-..--  f-J^—   .—  •— 


bmL.  1S33,  di.  13411- „. 

In  geatnt-^Vodii  r.  CoauntrcUl  Mutual  Ina.  Co.,  N.  Y.  Snpp.  U- 
UHnn3tS,eN.  Y- Supp- 387,  aSd..  123  N.Y.  120.  KcitttBtt— afWrHWilof  aWcMifnt.— Hacblcr 

btrrofiBdnMntDotbartoiwwWal.— Chapinv-  r.  Mjron,  132  N- Y- S«S;  Uattar  of  WiltH  ft  Promar.  6 

TIunipHi,  80  nTy.  37S:  RuaaU  r.  AcriBultuial  loa.  Mini.  iOO,  3E  N.  Y.  Bopp.  7SS. 
Co.,  19  App.  Div.  621,  46  N.  Y.  Supp.  ISO;  Tayloc  v. 

§  66S.  When  exception  not  to  prejudice  motion  for  new  trial. 

The  taking  of  an  exception  upon  a  trial  hy  a  jury,  or  the  statement  thereof  in  a  case, 
does  not  prejudice  a  motion  for  a  new  trial,  on  the  ground  that  the  verdict  waa  con- 
trary to  evidence;  but  such  a  motion  may  be  made  before  or  after  the  hearing  of  the 
exception;  or,  in  the  discretion  of  the  court  before  which  the  excepdon  is  heard,  at  the 
time  of  the  hearing. 


§  566.  Motion  for  new  hearing,  after  trial  of  specific  questions  by  a  referee. 

In  an  action  triable  by  the  court,  where  a  reference  has  been  made  to  report  upon 
one  or  more  speci&c  questions  of  fact  involved  in  the  issue,  a  motion  for  a  new  hearing 
may  be  made  at  a  special  term  at  any  time  before  the  hearing  of  a  motion  for  final  judg- 
ment or  the  trial  of  the  remiuiung  issues  of  fact.  The  motion  must  be  made  upon  ^- 
davits,  unless  the  court  or  judge  thereof  directs  a  case  to  be  prepared  and  settled. 

Dwlntlmt. — Code  dv.  pnw.,  {  lOM,  without  ohancs.         bftraiHC — Review    u[    intarloouCory    referenoe    at 


CIVIL  PRACTICE  ACT 


Appeals;  geaeial  provisions 

9m.  fiST.  lUzbc  ol  Bpp«]  geaenUy. 

6se.  Enliy  oi  anler  o(  iudae  out  of  oourt  pn-nqiurita  to  mppatl. 

500.  When  no  nppeil  Uu  froin  \adtfaam  of  nynttX. 

501,  Pftrtiefl  to  appoal;  how  deaicn»(cd;  CitLe  of  oauaB. 
503.  NoOin  of  appoJ. 

AG4.  Deposit  id  lisu  ol  undarUkui^. 

565.  UnaartakiiuA  nuy  ba  in  oeu  mitnuiunt;  fDnu  uid  Knriee  th«Teot. 

506.  Appnvftl  orundfirttkiaE  uoaBonsuy;  axceptioa  to  Bnrattao. 

567.  Fuiiix  iiadertAkLng  on  ^peaL. 

568.  Limitinc  or  di^HOBiDC  mth  security  od  appe«L.  * 
5«e.  WaivBT  of  Kourity. 

570.  No  aMnrity  aeoflsssry  on  mppe«l  by  people,  or  oertAiD  public  offlcen. 

571.  Security  upacBoBiafy  oa  Appeal  by  muiuvpat  oorpormtLon  unleeB  ordered. 

572.  UodertKldng  and  stay  after  party^a  duth. 

573.  Stay  of  proceediiiga  od  appeal. 

574.  Effect  ol  atKf  on  appal  iroiD  judAmant  for  rent. 

575.  Ca«.  irhan  neoesnry. 
S7S.  Caie,  eonlania  of. 

577.  Fapen  to  b«  transmitted  to  appellate  court. 
57B.  Prooeedince  when  party  dia  pending  apxwat. 
579.  Order  oisubetituIioD. 

5H2.  Heviaw  □(  nmarks  or  oommenU  of  trial  judge. 
S!i3.  Review  of  ruliag  to  whloh  eioeplioa  haebeen  lalcsn. 

554.  Judgmaot  or  order  on  appeal. 

555.  Appeal  from  judgment  of  aou^Huit  or  gQacral  verdict. 

S89.  KigtitB  of  partis  after  appeal  (ronl  judgment  in  taror  ol  owner  in  certain  real  property  aetiona. 
687.  ResiiHition, 

§  6B7.  Right  to  appeal  generally. 

A  right  to  appeal  shall  exist  as  follows: 

1.  A  party  aggrieved  may  appeal  in  a  case  provided  by  law.  He  may  not  appeal  from 
a  judgment  or  order  rendered  or  made  upon  his  default  unless  an  appeal  therefrom  be 
expressly  authorized  by  law; 

2.  A  person  aggrieved  who  is  not  a  party  but  is  entitled  by  law  to  be  substituted  in 
place  of  a  party,  or  who  has  acquired  since  the  making  of  the  order  or  the  rendering 
of  the  judgment  appealed  from  an  interest  which  would  have  entitled  him  to  be  so  sub- 
stituted if  it  had  been  previously  acquired,  may  also  appeal;  but  the  appeal  cannot  be 
heard  until  he  has  been  substituted  in  place  of  the  party,  and  if  be  unreasonably  neg- 
lects to  procure  an  order  of  substitution,  the  appeal  may  be  dismissed  upon  motion  of 
the  respondent; 

3.  Where  the  adverse  party  has  died  since  the  making  of  the  order  or  the  rendering 
of  the  judgment  appealed  from  or  where  the  judgment  appealed  from  was  rendered 
after  his  death,  in  a  case  prescribed  by  law,  an  appeal  may  be  taken  as  if  he  were  living, 
but  it  cannot  be  heard  untH  the  heir,  devisee,  executor  or  administrator,  as  the  case  re- 
quires, has  been  substituted. 

Dcrtiktlim.— Code  eiv.  pcoc..  )(  12M,  1290,  and  first  Phbdiii  not  n>rtl«g  unnot  appeal.— People  ex  reL 

aentenee  of  i  12S7,  rewritten  without  change  of  lubetsnce.  Lee  v.  Lynch,  51  N.  Y.  SSI:  Hobart  v.  Hobart.  SS  N.  Y. 

The  words  in  the  Gnt  aubd.  "unliw  an  appeal  therefrom  038;  Usil  v,  Brooka,  SO  N.  Y,  33:  Sbeffleld  Farms  Co,  v. 

be  eipreaaly  authoriied  by  law  "  refer  to  itatutes  which  Burr.  13  Misc.  51,  34  N.  Y.  Supp.  74;  la  re  Briatol,  IS 

giie  the  absolute  rigbt  of  appeal  from  default  judgments  Abb.  Pr,  397, 

of  certain  inferior  courts.    )  1294  originally  revised  from  CoRdamoatloa    proceedlnci.— Village     of    Csnan- 

eode  ol  proa.,  1  325,  daigua  v.  Benedict,  13  App.  Div,  SCO,  43  N.  Y.  Supp.  S30; 

Bererencea.— Genenillv,  rules  of  civil  practice.  220-  Erie  R.  Co.  v.  Steward,  bB  App.  Div.  187,  ee  N,  V.  Supp. 

239,     Rplicf  upon  deffluft,  C.   P.  A.,   H9S,   108;  sub-  67. 

etitution  upon  transfer  of  inlereet.  devolution  of  liability  "Party  aRrtered."— Hobart  v.  Hobsrt.  86  N,  Y.  836: 

or  death  of  party.  Id..  1(83-87;  proceedings  in  case  of  Hooper  v,  B^oher,  109  N.  Y.  809;  Bryant  v.  ThompKiD, 

death  or  incapacity  of  officer  of  unincorporated  asaocia-  12a  .V.  Y.  434;  Matter  of  Hodgman,  140  N.  V.  421;  HarMt 

tion.  general  asaociatioDa  1.,  f  14.  v.  WeacoCt,  155  N.  V.  211;  iSiam  v.  New  Yorlc  Asan.  toe 

In  KBiW«l.— MiaWum  v.  Cranide*,  90  Misc.  610.  153  the  Poor,  177  N.  Y.  218,  afig.  78  App.  Div.  396,  79  N.  Y. 

N.  Y.llupp.  S77;GarosyOBldv.  Ruaseil,  75  Hun  512.27  Supp.  1048;  Busted  v.  Van  Ken,  1  App.  Div.  120,  36  N.  Y, 

N.Y.  Bupp,  461:  Blaksr.Griswold.  104  N,V.S13:  Matter  Supp.  1043,  aSd.,  158  N.  Y.  104;  Hayden  v.  Haydeo.  8 

olO'BsauT.BlissCo,.  224  N.Y.  701;  Campbell  V.  Fried-  App,  Div,  547.  40  N.  Y.  Supp,  865:  People  e.rel.  Thomaa 

lander.  51  App.  Dir.  191,  04  N.  Y.  Supp.  241;  Wuson  v.  v.  Sackett,  15  App.  Div.  290,  44  X.  Y.  Bupp.  593;  MaClcr 

Hofl.  27  Misc.  55.  57  N.  Y.  Supp.  S53.  of  Griscom,  28  App.  Div.  72,  50  N.  V.  Supp.  S93.  appeal 

AimUemtlpn.— Rom  v.  Wlgi.  100  N.  Y.  243:  Jonas  v.  dismissed.  157  N.  "y.  7O0:  Matter  of  East  Ooe  ftuodrsd 

~             ■"■  App.  Div.  79,  149N,Y.  Supp.  377;  Sheffield  andSiity-firat  Street,  52  App. Div.  478,65  N,  Y.  Sup     — 


irr.  13Mis«.51,  34N.  Y.Supp,  74;Ziegler     Matter  of  Richmond,  63  App  Div.  4SS,  71  N.  Y. 

.6  Miee.  682,  107  N.  Y  "  —    "  -"    "     -        '  " "       ■   "'  "  " 

lerhom,  12  Hun  411;  Steinhi 


>.  Schldcber,  SeMise.  5^,  107  ~N.  Y.  Supp.  85;'  Coi  v.     796;  Matter  of  Stapleton,  71  App.  Div.  1,  75  N.  Y.  Sun}. 
~        ■■■     ~    ■■  ■.  Mason,  48     657;  Matter  ol  Nepperhan  St.,  71  App.  Div.  534,75  N.  T. 


t;  Matter  of  Rayner,  93  App.  Dtv.  11«.  87  N.  Y. 
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§S  55^^562 


Simp.  99:  Matter  of  Ehrieh  ▼.  Boot,  134  App.  Div.  432, 
110  N.  T.  SqxKX.  305;  Matter  of  DaUmor,  IVT  App.  Dit. 
355,  153  N.  T.  Sapp.  58:  Hacerdora-Mcn  Co.  v.  Burns, 
178  App.  Diy.  483, 165  N.  YTSupp.  00;  Matter  of  Ghermn 
▼.  Thuor,  56  Miso.  465,  107  N.  Y.  Supp.  105;  Sheridan  ▼. 
Sheridan  Elect.  L.  Co.,  38  Hun  396;  Kelanr  ▼.  Pfaadler 
P^oeeae  Ca,  45  Hun  10.  17:  Sherman  v.  Beae6n  Const. 
Cow,  58  Hon  143,  11  N.  T.  Supp.  360;  Matter  of  Wood- 
worth.  64  Hun  522, 10  N.  Y.  Supp.  525;  Blias  y.  Foadiek, 
76  Hun  508,  27  N.  Y.  Supp.  1053;  People  v.  St.  Nicholas 
Bank.  77  Hun  159.  28  N.  Y.  Supp.  407;  Morison  v.  N.  Y. 
Eler.  R7.  Co.,  26  N.  Y.  Supp.  641;  Loudon  y.  Loudon,  65 
How.  Fir.  411. 

Indginunt  on  dcffanll.— Herpe  y.  Herpe.  225  N.  Y. 
323;  F^ikelstein  y.  RosenbUtt,  188  App.  Diy.  080,  176 
N.  Y.  Supp.  808;  New  York  Co-operatiye,  eto.,  Assn.  y. 
Bremian,  62  App.  Diy.  610. 70  N.  Y.  Supp.  016;  Dehnar  y. 
Defanar.  65  App.  Dhr.  582, 72  N.  Y.  Supp.  050;  Olens  Falls 
Ins.  Co.  y.  Extension  D.  Co.,  154  App.  Diy.  305, 138  N.  Y. 


Supp.  030;  Sauertminn  y.  Hartford  life  Ins.  Co.,  165  A| 


Diy.  506.  150  N.  Y.  Supp*  1089;  Teeter  y.  Daniel, 
App.  Diy.  003,  163  N.  Y.  Supp.  821;  Brown  y.  Bouse,  43 
Afise.  72,  86  N.  Y.  Supp.  240;  Ayery  y.  Woodin,  44  Hun 
266;  Oliyer  y.  French.  80  Hun  175.  30  N.  Y.  Supp.  52; 
Hawkins  y.  Smith.  01  Hun  300,  36  N.  Y.  Supp.  dSS. 

Older  an  defiaidt. — ^Matter  of  Peekamose  Fishina 
Club,  151  N.  Y.  511;  Title  Guarantee,  ete.,  Co.  y.  Amen- 
oan,  etc.,  Ca,  05  ApD.  Diy.  102,  88  N;  Y.  Supp.  502; 
Matter  of  Jones  Lumber  Co.  y.  Fulton,  123  App.  Diy. 
886, 107  N.  Y.  Supp.  042;  Stem  y.  Marouse,  128  App.  Diy. 
160. 112  N.  Y.  Supp.  653;  Matter  of  HotohkisB,  138  App. 
Diy.  877, 123  N.  Y.  Siipp.  511;  Dwight  y.  Qibb,  145  App. 
Diy.  223,  120  N.  Y.  Supp.  061;  First  National  Bank  y. 
Fleitmann,  168  App.  Diy.  75,  153  N.  Y.  Supp.  860;  Bier- 
shenk  y.  Stokes,  7  Misc.  602,  28  N.  Y.  Supp.  1;  Forgotson 
y.  Becker.  30  Mise.  813,  81  N.  Y.  Supp.  fiTl. 

Laches.— Van  Nostrand  y.  Van  Nostrand,  121  App, 
Diy.  262.  105  N.  Y.  Supp.  708. 


§  668.  Appeal  by  party  prosecuting  or  defending^as  a  poor  person. 

An  order  allowing  a  person  to  sue  or  defend  as  a  poor  person  does  not  authorize  the 
petitioner  to  take  or  maintain  an  appeal  as  a  poor  person;  but  where  an  appeal  is  taken 
by  the  adverse  party,  the  order  is  applicable  in  favor  of  the  petitioner  as  respondent  in 
the  appeal 

BcMJiftloiu— Code  oiy.  proo..  §  466,  without  ehange  of  Costs. — ^Hayden  y.  Hayden,  8  App.  Diy.  547,  40  N.  Y 

sunatanoe  Supp.  865* 

Agpaal  iiiiMith«flied.—Morse  y.  City  of  TVoy,  88 
HunSoi. 


§  669.  Entry  of  order,  of  judge  out  of  court  pre-requlsite  to  appeal. 

An  appeal  cannot  be  taken  from  an  order  made  by  a  judge,  out  of  court,  until  it  is 
entered  in  the  office  of  the  proper  clerk,  but  the  entry  thereof  and  filing  of  the  papers 
on  which  it  was  granted  may  be  compelled  by  order  of  a  judge  of  the  court  in  or  to  which 
an  appeal  therefrom  may  be  taken. 

Deriymtloii.— Code    dv.    proo.,    §  1304,     rewritten;  80  App.  Div.  305,  80  N.  Y.  Supp.  741;  Hoyt  v.  Mann,  7 

erwinaUy  revised  from  code  of  proo..  §  350.  in  part.  St.  Rep.  420;  Murray  y.  Hathaway.  26  St.  ReP-  53. 

Bktrw  of  order.— Matter  of  Arkenburgh,  11  App.  Div.  Compelling  entry.-^innott  v.  First  Nat.  Bank,  34 

103,  42  N.  Y.  Supp.  065;  Daniels  v.  Southard,  36  App.  App.  Div.  161,  54  N.  Y.  Supp.  417. 
Div.  540,  55  N.  V.  Supp.  602;  O'Connor  v.  MoLaughlin, 

§  560.  When  no  appeal  lies  from  judgment  of  reversal. 

Where  a  judgment  from  which  an  appeal  is  taken  is  reversed  upon  the  appeal^  and  a 
new  trial  is  granted,  an  appeal  cannot  be  taken  from  the  judgment  of  reversal;  but  upon 
an  appeal  from  the  order  granting  a  new  trial,  taken  as  prescribed  by  law,  the  judg- 
ment of  reversal  must  also  be  reviewed. 

Heriiallon.— Cede  oiv.  proo.,  i  1318,  without  ohange.        Saetloii  cttad«~Steh]i  v.  Town  of  Oyster  Bay,  111 
■Vect.— Fharis  v.  Gere,  112  N.  Y.  408;  Wingert  v.     Mise.  355, 181  N.  Y.  Supp.  385. 
Snkauer,  180  N.  Y.  265. 


§  661.  Parties  to  appeal;  how  designated;  title  of  cause. 

The  party  or  person  appealing  is  designated  as  the  appellant  and  the  adverse  party 
as  the  respondent.  After  an  appeal  is  taken  to  another  court,  the  name  of  the  appel- 
late court  must  be  substituted  for  that  of  the  court  below,  in  the  title  of  the  action  or 
special  proceeding  and  in  any  case,  the  name  of  the  county,  if  it  is  mentioned,  may  be 
omitted;  otherwise  the  title  shall  not  be  changed  in  consequence  of  the  appeal. 

Dcrlfatfon.— Code  car.  proo.,  §  1295.  without  change;  Title  of  cause.— Clickman  v.  Clickman,  1  N.  Y.  611; 
oriijnally  revised  from  oode  of  proo.,  §  326.  MoLachlin  v.  Brett,  27  Hun  18. 

§  662.  Notice  of  appeal. 

An  appeal  must  be  taken  by  serving  upon  the  attorney  for  the  adverse  party,  and 
upon  the  clerk  with  whom  the  judgment  or  order  appealed  from  is  entered,  by  filing  it 
in  his  office,  a  written  notice  to  the  effect  that  the  appellant  appeals  from  the  judgment 
or  order  or  from  a  specified  part  thereof.  Upon  an  appeal  to  the  court  of  appeals  from 
an  order  of  the  appellate  division,  made  upon  an  appeal  from  the  surrogate's  court,  the 
notice  of  appeal  shall  be  filed  with  the  clerk  of  the  surrogate's  court.-  Where  the  appeal 
h  from  a  final  judgment,  or  from  a  final  order  in  a  special  proceeding,  and  the  appel- 
lant intends  to  bring  up  for  review  thereupon  an  interlocutory  judgment,  or  an  inter- 
mediate order,  he  must  distinctly  specify  in  the  notice  of  appeal  the  interlocutory  judg- 
ment or  inttanediate  order  to  be  reviewed. 
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CIVIL  PHACnCE  ACT 


B>T.  Br.  Co..  SS  Hob  Ml,  II  N.  Y.  8n>  MB,  tf  d.  IM 
N. T. MS;  WMt  T.  FlM.  §0 Kb SH. UN.  T. Bom.  1<; 
Bwiuaia  t.  Dip— trin.  IM  N.  Y.  anp.  tta 
Sarin  M  Bwt  of  4rfMteat.-4&Mv  •(  kfaniA 

74  HaB>|g.  WN.  Y.  Supp-  818. 

aao-aac:  wi^m  ot^iatlM  cb  mt^'el'Mniwt  in  «n~^  bW  Buk'r.  ^lU,  IS  Abb.  DIt.  603, 007,  «1  N.  Y.  tap. 
kppvltaNwallMadiTUaii.  Id.,  H  61!^  A4;  tioa  oitUo  9eS:  BMa  t.  Bw^  84^i«i.  »M,  IIS  N.  Y.  Soi*.  SH; 
^aSc«i  apps^  moM  b«  MksB.  IiL,  H  »3.  S",  OSS.  aSS,     BAqphr  v.  Mm3. 38  Hon  MO;  MUtr  t.  abdUlT Bob. 


Hl«S-lW. 


fS33i  nritir  irf  intvlaouIarT  ji 
ord«r  spooHipM]  bnn  Stttliw 


ord«r  spoo  ■pp»]  Iran  Sou  t—*t-— ■*,  U.,  f  S80;  anMal 
Iran  Ou]  iodniuBt  ■!(((  afflnuuM  ol  fattnlMiitorjr  jud(- 

oMit,  Id.,  HmTais. 

*  AMHcattB.— "  "    - "         - 

I70N.Y.  f"  •• 


— N.  Y.,  L.  A  W.  Ry,  Co.  r.  Er!»  R.  Co.,  Kooh.  tO«  N.  Y.  3 

..ui..  ..»a,  i^ttwofDiiionTnutCa.,  172N.  Y.  4M:  W2.  «  N,  Y.  Sop 

Uattat  of  Oltt,  138  App.  Div.  147, 128  N.  V,  Bopp.  304.  aunrt.  S8  Honli 

JndnneDt  nait  b«  enitnd.— Oiborn  t.  Cmlin,         iBMroMdlBta  ■ _, 

aoe  N.^.  ua  Matnnolitu  HinUt.  SO  A».  Dfr.  ItE.  SO  N.  Y.  Bspp. 

Appeal  rrom  part  of  Indgmait  or  «*d(r.— Now  5C2:  B.  KoshlgrTCo.  T.  Bndr.  37  An>.  Dir.  aM,  H 

burch  Sit.  Buik  v.  Town  of  Woodbury,  64  App.  Div.  30G,  N.  Y.  Supp.  4S7 ;  BkUs  v.  H<Jbraok.  BO  jKp.  DIt.  548,  8S 

311,  73  N.  Y,  Supo.  232.  ^d..  173  N.  Y.  6£;  Ziuli  t.  N,  Y.  Supp.  S73;  MonTminer.  BldDwlB.O(l  ApP- Di^.  TT, 

Interurbftn  St.  Ry.  Co.,  07  An.  Div.  137,  38  N.  Y.  Sapp.  U  S.  Y.  Bupp.  880:  Uat«T  of  B<kMt  t.  Tranun.  IS3 

ea6;VitaLouv.  Squim.  Sl^unSeO.  4N.  Y.  Supp.  ^1:  App,  DlT.  iT  143  N.  Y.  Bun.  48:  EHu  v.  Colennn  t 

ailmon  V,  Run.  Bl  Hun  1,  IS  N.  Y.  Supp.  361.  t£±,  133  Ktuh,  SO  MlwL  280,  IS3  N/Y.  S«up.  S73;  Fte  t.  Vbd 

N.  Y.  OM.  Bursa.  27  Hun  384;  Fattanon  tTHoCiuui,  tSHon  931; 


ofannl:  tuadcncr.— H<x^n  t.  BaDborn,     Diek  n  UruuMon,  41  Hun  4Sa;  Hatbawar  v.  Jaaka,  87 
454;  Taylor  t.  Smith,  3«  App.  Div.  eiS,  49     Hun  230,  2Z  if.  Y.  Supp.  421;  Wsbatsr  t.  Ciaik.  23  N.  Y. 


5  N.  Y. 

"  "    *>.  4lLroTd.  01 

~— —,-.««  V.  Haymrd,  1G7  App.  Div.  74,  141  N.  Y.  Div.  260.  1ST  N.    i.  auiv.   m,  k^oubu  >.  uu<i»a«. 

Ehipp.  730;  PfeSar  v.  Buffalo  Rv.  Co,  4  Miac.  tW,  24  Motor  Truck  Co.  (1021).  108  App.  Div.  840.  ISO  N.  Y. 

N.  Y.  a«un.  007,  aOd..  144  N,  V.  OM;  Stiran  r.  Ritt,  Supp.  3S1. 

20M1M.  ill, SON.  Y.  Bupp.  G07;MoI.uhtinv.  BmM,17  lUtan  to  apMlft  iDtentton  to  imtm  ImWIbm 

Hon  IS;  Hymea  t.  Van  Claef.  IG  N,  Y.  Supp.  341,  39  St.  (ory  )nd|HMBt.— Rmm  r.   SBTtha.  08  N.    Y.   845: 

Rap.  810.  Stammler  V.  Aladoil,  224  N.  Y.  426;  Bratsr  V.  Andrawa,  74 

Santte  or  natloa.— Clapp  v.  Hawlay,  97  N.  Y.  fllO;  Hun  640,  26  N,  Y,  Supp.  914 

MoLcar  t.  Balmat,  104  App.  Div.  827,  ISO  N.  Y.  Sunn.  Bedfoii  eltod.— Oiibarn  v.  Cardaaa,  208  N.  Y.  181. 
180;  Landou  t.  Eraaa^  20  Hon  682;  Ui'lncitan  t.  N.  T. 

§  663.  Service  of  notice  of  appeal,  If  attorney  or  party  not  found. 

If  die  attorney  for  the  advene  partj'  is  dead;  or  if  he  has  been  removed  and  notice 
of  the  removal  has  been  served  upon  the  appellant's  attorney,  and  another  attorney 
has  not  been  substituted  in  his  place;  or  if  for  any  reason  service  of  a  notice  of  appeal 
upon  the  proper  attorn^  for  the  adverse  party  cannot  be  made  within  tiie  stato  witih 
due  diligence,  the  notice  of  appeal  may  be  served  upon  the  respondent  in  the  manner 
prescribed  by  law  for  serving  it  upon  an  attorney.  If  personal  service  upon  the  respon- 
dent cannot  be  so  made  within  the  state  with  due  diligence,  the  notice  of  appeal  may 
be  served  upon  him,  and  notice  of  the  subsequent  proceedii^  m^  be  gtven  to  him, 
as  direct«d  by  a  ju<^  of  the  court  in  or  to  ^lich  the  appeal  is  taken. 

Bwltslhn. — Code  dv.  proo..  f  19DS,  without  <li>iice. 

§  664.  Deposit  in  lieu  of  undertaking. 

Where  t^e  appellant  is  required  to  give  an  undertaking,  he  may,  in  tieu  tiiereof,  oe- 
podt  with  the  clerk  with  whom  the  judgment  or  order  appealed  from  is  entered  a  sum 
of  money  equal  to  the  amount  for  which  the  undertaking  ia  required  to  be  given.  The 
depodt  has  the  same  eSect  as  filing  t^e  undwtaking,  fmd  notice  that  it  has  been  made 
has  the  same  effect  as  notice  of  the  filing  and  service  trf  a  copy  of  the  undertaking.  The 
court  wherein  the  appeal  is  pending  may  direct  the  mode  in  which  the  money  shall  be 
kept  and  disposed  of,  during  the  pendency  or  after  the  detennination  of  the  appeal. 

~  )  dT.  ptoOm  I  1308,  without  ahai  ~  ~ 

ly  rarlMd  from  code  of  pioe..  |  31 

'inabeatB  t.  Biowna,  8  N.  Y.  8uH>.  82, 

§  666.  Undertakings  may  be  in  one  instrument;  form  and  aerrice  thereof. 

Where  two  or  more  undertakings  are  required  or  authoriied  to  be  given  on  ^peal, 
they  may  be  contained  in  the  same  instniinait  or  in  different  instruments,  at  the  option 
of  the  appellant.  E^h  undertaking  so  pren  must  be  executed  by  at  least  two  sureties 
and  must  specify  the  residence  of  each  surety  therein.  A  copy  thereof,  with  a  notioe 
showing  where  it  is  filed,  must  be  served  oa  the  attorney  for  the  advwse  party  with  t^ 
notice  <rf  appeal  or  before  the  expiration  of  Uie  time  of  appeaL 

■wlwUaB.— Coda     oiv.    proo..     11834,  aa  am.  by  To  MVfaet  bbbmI  Md  atw  aMalla«.~Mi£lraT  *. 

L.  1870,  eh.  543;  ori^nallr  revuad  from  ooda  of  proa.,  Mumftud,  128  n!  Y.  303,  rsri.  50  Hun  178,  13  N.  Y. 

f  840.   tie  aeetioD  fotmatly  appHotb)*  to  ooort  of  appaoU  Sops,  437. 

oolr  haa  bam  aitaodad  to  oovar  aU  appeaki  lAera  two  ec  Cn8trt»MiM  uots  coda  *.  pMc  |  UO.— Wiek 

mora  undertakinw  are  required  "or  authortied  "  to  be  v.  Ft.  Plain  *  (L  6.  R.  Co.,  21  Miao.  718,  4B  H.  Y.  Buhx 

dTen  on  appeal.  334. 

BeftraiiM.— Whan  lavera]  nretiea  may  juatjfy,  eooh  bMlltlon  tT  corpanUoiu.— Nlidiab  v.  McLean,  08 


innort.  ~  -  --  WlAiiBW»I.-5ioIntyro    i 

DepoilL— Wint"^  — -  " °"  "  " —  '■"  ""     •"■ 
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i  i66.  Aj^roval  of  undertakiag  iimi^cossaiy ;  excc^on  to  sureties. 

An  imdeiiakiiig  ffvmi  to  peifeot  an  appeal  or  to  stay  the  exeeution  of  the  judgment  or 
Older  appealed  from  need  not  be  appioved;  but  exceptions  to  sureties  magr  be  made 
and  diflpoeed  oi  as  provided  by  law. 


iv.  prao.,  1 1836,  m  am.  by  L.  18831     tb«  «eotion  is  under  "SMurity,**    1151.    Mte.    1 1838 
I,  tot  olame  appKoble  to  ooyrt  «        •  •    - 
iVPMla  only  flxtoBded  io  «fl  i^ypeals.    The  renuaiMicr  of 


flh.807,Ii.  18M, ch, 869, tot olauee appliceble to eoyrt  of     oBijiniTly redeed from  oodeof  proo.,  |841. 


§  567.  Filing  undertaking  *of  appeal. 

An  undertaking  on  appeal  must  be  filed  with  the  clerk  with  whom  the  judgment  or 
order  i4>pealed  from  is  entered,  except  that  upon  an  appeal  to  the  court  of  appeals  the 
undertaking  must  be  filed  wil^  the  clerk  of  the  court  wherein  the  ori^nal  judgment  or 
order  was  entered. 

]ICfflvmtloii.-^CodeoiT.proo.,  1 1307,  as  *m«by  L.  1010,  eh.  882,  without  ohaage  of  aubatanoe;  origiiially  reviaad 
Aran  eede  of  proe.,  1 318,  in.  port. 

§  668.  Limiting  or  dispensing  with  security  of  appeal. 

An  order  may  be  made  by  the  supreme  court  or  a  justice  thereof,  in  the  discretion  of 
the  court  or  justice,  upon  notice  to  the  respondent,  dispensing  with  or  limiting  the  secur- 
ity required  to  stay  tiie  execution  of  the  judgment  or  ordw  appealed  from,  as  follows: 

1.  Where  iJie  appellant  is  an  executor,  administrator,  trustee,,  or  oiiier  person  acting 
in  another's  right,  the  security  may  be  disp^iised  with  or  Hmited,  in  the  <&K;retion  of  the 
court. 

2.  The  aggr^ate  sum  in  which  one  or  more  undertakings  are  required  to  be  ^ven 
may  be  limited  to  not  lees  than  fifty  thousand  dollars,  where  it  would  otherwise  exceed 
that  sum. 

Dttlf  tlOB.— Code  dv.  proa,  i  1812,  without  change  of  fJndcrtefelBf  by   admliilfmtor,   ete.~Biitler  ▼. 

■nbrtaaoa  en»t  that  the  appellate  divWon  ia  not  an-  Jarria,  117  N.  Y.  115:  Hardina  t.  Field,  84  Hiw  640.  88 

thorlaed  to  make  the  order  mm  a  joatice  of  the  aupreme  N.  Y.  Sapp.  1143;  MiUa  v.  Foibea,  12  How.  Pr.  406. 

eoort  ia.    1 1812,  originally  a  aubantirte  for  oode  of  pivo.,  limttntiftn  9i  «gDegnte  nun. — ^Kat.  Contraoting 

I  889.  in  part.  Oo.,  v.  Hudson  RiverWater  Power  Co..  47  Miao.  491,  94 

iB  cracral.— Hffla  ▼.  PeeksldU  Sav.  Bank,  95  N.  Y.  N.  Y.  Sum>.  187. 

876;  Matter  of  Blair.  83  N.  Y.  Supp.  440.  24  Civ.  I^oc.  BedndlMi  oT  aaM«iit.-H9aager  v.  Miner.  64  App. 

Rep.  804.  Div.  54,  66  N.  Y.  Supp.  282. 

§  S09.  Wfliyer  of  security. 

An  undertaking  which  the  appellant  is  required  to  give,  or  any  other  act  whidi  he  is 
required  to  do  for  the  security  of  the  respondent,  may  be  wdved  by  the  written  con- 
sent of  the  respondent. 

D6rtroll«ii.^Code  dv.  proo.  <  1805,  without  ohange  of  aubatanoe;  origUudly  reviaed  Irom  oode  of  proo.,  |  834, 
faipart. 

§  670.  No  security  necessary  on  appeal  by  people,  or  certain  public  officers. 

Upon  an  appeal  taken  by  the  people  of  the  state  or  by  a  state  officer  or  board  of  state 
officers,  or  a  board  of  supervisors  of  a  county,  the  service  of  the  notice  of  appeal  per- 
fects the  appeal  and  stays  the  exeeuticm  of  the  jud^nent  or  order  i^pealed  from,  with- 
out an  undertaking  or  other  security. 

DertmUoii.— Code  civ.  proo..  1 1313,  without  ohange;  In  gencraL— Matter  of  Muiray  Hill  Bank,  9  App.  Div . 

originally  reviaed  from  L.  1858,  oh.  87,  §  2,  aa  am.  by  546.  558,  41  N.  Y.  Supp.  914;  People  ex  rel.  Ames  v. 

L.  1861.  oh.  288.  Judaon,  59  Miao.  540,  111  N.  Y.  Supp.  922. 

BefcraMe. — ^People    or   munidpal    oorporation    not 
required  to  give  aeourity,  C.  P.  A.,  ||  162,  571,  820. 

§  671.  Security  unnecessary  on  appeal  by  municipal  corporation  unless  ordered. 

Upon  an  appeal  taken  by  a  domestic  municipal  corporation,  or  by  a  public  officer 
m  behalf  of  such  a  corporation,  the  service  of  the  notice  of  appeal  perfects  the  appeal 
and  stays  the  execution  of  the  judgment  or  order  appealed  frcHu,  wiliiout  an  undertak- 
iQg  or  other  security,  unless  the  court  requires  security  to  be  given.  Such  security  may 
be  required  by  order  of  the  court  in  or  from  which  the  appeal  is  taken,  except  that  if 
the  appesd  be  from  an  order  in  a  special  proceeding  made  by  a  judge  of  a  court  of  record, 
such  security  may  be  required  by  order  of  the  supreme  court.  The  form,  nature  and 
extent  of  the  security,  not  exceeding  that  which  is  required  in  a  like  case  from  a  natu- 
ral person,  and  the  t^e  and  manner  in  which  it  must  be  given,  must   be  prescribed 

■   ■  ■  t 
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by  the  order  of  the  court;  and  the  mayor,  Gomptioller  or  counsel  to  the  corporation, 
may  execute,  in  behalf  of  the  corporation,  an  undertaking  so  required  to  be  given. 


]>Ctftv»tloii.— Cod*   ohr.    proo..    1 1814^    m    am.  by  AMllemtloii.~N.  Y.  liiail  &  N.  T*  Ca  t.  Shm,  30 

L.  1877,  oh.  416,  amended  to  provide  that  aeiBurity  may  be  App.  Div.  374,  52  N.  Y.  Supp.  5;  Matter  of  Edelmuth  t. 

required  by  order,  if  the  appMl  be  from  order  in  a  epeoial  Praidercaat,  142  App.  Div.  78ft,  127  N.  T.  Boim.  445; 

prooeedinc.    The  new  matter  in  first  eentenoe  adopts  the  Silyar  v.  Riedehnann,  187  App.  Div.  897. 174  N.  Y.  Supp. 

lancuase  of  oode  eiv.  proo.,  i  1990.     1 1314,    originally  916;  Matter  of  Groker  ▼.  Stmvis,  88  Mise.  596,  78  N.  Y. 

revised  from  L.  1869.  vb.  262,  §  1.    §  1990.  as  am.  by  Supp.  77;  People  ez  reL  Standard  Gas  L.  Co.  t.  Day,  75 

L.  1894,  oh.  90;  oricinally  revised  rom  L.  1876,  oh.  449.  Hun  186,  27  N.  Y.  Supp.  283;  Seneea  Nation  ▼.  John,  16 

Ecferenee. — Municipal  corporations  not  required  to  N.  Y.  Supp.  40. 
give  security  for  costs,  etc.,  C.  r.  A.,  ||  162,  820. 

§  672.  Undertaking  and  stay  after  party's  death. 

In  a  case  where  the  adverse  party  has  died  since  the  making  of  the  order  or  the  ren- 
dering of  the  judgment  appealed  from  or  when  the  judgment  appealed  from  was  ren- 
dered after  his  death,  the  undertaking  required  to  perfect  the  appeal  or  to  stay  the  exe- 
cution of  the  judgment  or  order  appealed  from  must  recite  the  fact  of  the  adverse  party's 
death,  and  the  undertaking  enures  after  substitution  to  the  benefit  of  the  person  sub- 
stituted. 

Derivation. — Code  dv.  proc.,  §  1297,  last  sentence,  without  change  of  substance. 


§  673.  Stay  of  proceedings  on  appeal. 

Where  an  appeal  to  the  appellate  term  of  any  court  or  to  the  appellate  division  of 
the  supreme  court  or  to  the  court  of  appeals  or  otherwise  shall  have  been  perfected,  and 
the  other  acts,  if  any,  required  to  be  done  to  stay  the  execution  of  the  judgment  or  order 
appealed  from  have  been  done,  the  appeal  stays  all  proceedings  to  enforce  the  judg- 
ment or  order  appealed  from;  except  that  the  court  or  judge  from  whose  detemunation 
the  appeal  is  taken  may  proceed  in  any  matter  included  in  the  action  or  special  pro- 
ceeding and  not  affected  by  the  judgment  or  order  appealed  from  or  not  embraced  within 
the  appeal;  or  may  cause  perishable  property  to  be  sold  pursuant  to  the  judgment  or 
order  appealed  from.  The  proceeds  of  such  a  sale  must  be  paid,  to  abide  the  result  of 
the  appeal,  into  the  court  from  or  in  which  the  appeal  is  taken,  or,  if  it  was  taken  to 
the  appellate  division  of  the  supreme  court  from  thed  etermination  in  a  special  proceed- 
ing, into  the  supreme  court. 


DerfTfttton. — Code  civ.  proc.,  ft  1310,  as  am.  by 
L.  1893.  ch.  4.  L.  1895.  ch.  946,  L.  1898.  oh.  292.  L.  1917. 
oh.  293,  first  two  sentences,  without  change  of  substance; 
orijanally  revised  from  oode  of  proo.,  ft  339,  first  sentence, 
uid  ft  842 

^Wnen  •ppeal  operates  ms  stmy . — Matter  of  Pye,  21 
App.  Div.  266,  47  N.  Y.  Supp.  689;  Barley  v.  Rossa.  13 
NT  Y.  Supp.  209. 

AppUcaaon  to  surrogate's*  eourt.— Matter  of 
Qihon,  29  Misc.  273.  61  N.  Y.  Supp.  244;  Matter  of 
Kennedy.  110  Misc.  92, 179  N.  Y.  Supp.  765. 

AppMl  tnm  appellate  term.— Webster  v.  Abbott, 
69  Muc:  300,  125  N.  Y.  Supp.  635. 

Necessity  for  order  dlreetliig  stey. — Matter  of 
Meyer,  209  N.  Y.  59 


Seeurlty  to  seenre  stey.— Steiabeok  v.  Diepenbrook, 
5  App.  Div.  208,  59  N.  Y.  Supp.  137. 

railvre  to  serf  e  or  Ale  ootlee  or  appeal  or  uiider- 
taldng  to  perfeeC  appeaL— Brauer  ▼.  Lawrence,  226 
N.Y.  585. 

Effeet  of  stay.— Morey  v.  Storey,  92  N.  Y.  581; 
Matter  of  Meyer,  209  N.  Y.  59. 

AUmony.— MoBride  v.  MoBride,  119  N.  Y.  519; 
Di  Lorenso  r.  Di  Lorenso,  78  App.  Div.  577,  79  N.  Y. 
Supp.  566. 

rreeesslty  for  serYlee  of  notlee  of  entry  of  Jadf- 
ment.— Qalvin  v.  New  York  Central,  etc,  R.  Co..  216 
N.  Y.  710. 


§  674.  Effect  of  stay  on  appeal  from  judgment  for  rent. 

When  an  appeal  from  a  judgment  for  rent  has  been  perfected  and  execution  stayed, 
the  appeal  stays  all  summary  proceedings,  pending  or  otherwise,  to  recover  the  posses- 
sion of  real  property  or  dispossess  tenants  therefrom,  based  on  the  failure  to  pay  the 
rent  included  in  the  judgment  appealed  from. 

DerlTatlon. — Code   civ.  proc.,    §  1310,     as  am.  by        Appeal  tronk  Jadcment  for  rent. — ^People  ez  rel. 
L.  1803,  oh.  4,  L.  1805,  ofa.  946,  L.  1898,  ch.  292,  L.  1917,     Durant  Land  Co.  v.  Jeroloman,  69  Hun  301,  23  N.  Y. 
oh.  293.  third  sentence,  without  change  of  substance;     Supp.  512,  a£fd.,  139  N.  Y.  14. 
<»iginally  revised  from  pode  of  proo.,  §  339,  first  sentence, 
and  §  342. 

§  676.  Case,  when  necessary. 

When  a  party  intends  to  appeal  from  a  judgment  rendered  after  the  trial  of  an  issue 
of  fact,  or  from  an  order  granting  or  denying  a  motion  for  a  new  trial  upon  the  min- 
utes, he  must,  except  as  otherwise  prescribed  by  law,  make  a  case  and  procure  the  same  to 
be  settled  and  signed  by  the  judge,  justice  or  the  referee,  by  or  before  whom  the  ac- 
tion was  tried,  as  prescribed  by  rules;  or,  in  a  case  of  the  death  or  disability  of  the  judge, 
justice  or  referee,  in  such  manner  as  the  courts  directs.  It  is  not  necessary  to  make 
a  case  where  a  party  intends  to  appeal  from  a  judgment  entered  upon  a  referee's  report  or 

MS 
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a  dedsion  of  the  court  upon  a  trial  without  a  jury,  and  to  reiy  only  upon  exceptions  to 
ralings  ui)on  questions  of  law  made  after  the  cause  is  finally  submitted. 

DcfflYatfmi.— Ood0  oiv.  proo.,  |  907,  fint  Mntenoe.     Reese  v.  Boeee.  02  N.  Y.  632;  Leonard  v.  Muliy.  03  N.  Y. 
1 08,  in  ■  '       "        "    ^  '*""'  "  —  -       ..  „  «  __.„ 


oncina 

1008.    _^ 

t&atnl  niTea  of  praetiee  (1874).  41.    1 000,  m  am.  by  L. 

1880,  eh.  262;  ongittaUy  reyiaed  from  eode  of  proc.,  |  264, 

laet  two  evitenoes. 

BfcreoeM.— See  rules  of  civil  practiee,  230;  motion  for     App.  Div.  036,  182  N.  Y.  Supp.  040;  Green  v.  Roworth,  4 
trial  where  heard,  C.  P.  A.,  §  562:  oaae  muI  exoeptiona     Mieo.  141, 23  N.  Y.  Supp.  777;  Dearing  v.  Peanon.  8  Misc. 


on  motion  for  new  triaC  rules  of  civil  practice,  221;  serv-  277.  28  N.  Y.  Supp.  714;  Foster  v.  Standard  Nat.  Bank,  21 

lee  of  ease  and  ezeeptions,  amendments,  settlement  of  ease.  Misc.  8,  46  N.  Y.  Sm>p.  830;  Watson  v.  Duncan,  20  Miso. 

Id.,  230;  effeot  of  failure  to  make  ease  or  propose  amend-  447, 60  H.  Y.  Supp.  755;  Matter  of  Loper.  32  Misc.  534,  67 

ments.  Id..  231.  N.  Y.  Supp.  320;  Uyer  v.  J.  Y.  J.  Corporation,  100  Misc. 

OMe»  wImh  neMflnnr.— Young  v.  Cuddy,  88  N.  Y.  115.  165  N.  Y.  Supp.  221;  Matter  of  Nilee.  47  Hun  348; 

647;  Sehwarts  v.  Weber.  103  N.  Y.  658;  Delaney  v.  Wellington  v.  Continental  C.  &  I.  Co.,  52  Hun  408. 5  N.  Y. 

Taleotine,  11  App.  Div.  316,  42  N.  Y.  Supp.  571;  People  Supp.  587;  WoodhuU  v.  Mayor,  etc..  of  New  York.  60  Hun 

ex  reL  Wieiand  v.  Knox,  78  App.  Div.  344,  70  N.  Y.  Supp.  210,  23  N.  Y.  Supp.  553;  Bonnefond  v.  De  Russey,  73  Hun 

060;  McDvaine  v.  SteinsoxLSS  App.  Div.  562.  83  N.  Y.  377.  26  N.  Y.  Supp.  103. 

Supp.  285;  Sullivan  v.  MoCann,  124  App.  Div.  126,  108  BesetilwiienI,— Deutermann  v.  Pollock,  38  App.  Div. 

N.  Y.  Supp.  000:  Weiaman  v.  Rothenstein,  102  App.  Div.  403,  56  N.  Y.  Supp.  634;  Kamermann  v.  Eisner  Mendel- 

010,  182  N.  Y.  Supp.  056;  Martin  v.  Bronsveld,  0  Mise.  son  Co..  25  Misc.  405.  55  N.  Y.  Supp.  438;  Levv  v.  Den- 

875,  20  N.  Y.  Supp.  1118;  Saoks  v.  Hookey,  55  Miso.  108,  nett.  25  Misc.  768.  55  N.  Y.  Supp.  612;  Stemfels  v.  Met- 

105  N.  Y.  Supp.  235;  O'Connor  v.  Healey,  06  Miso.  ropolitan  St.  Ry.  Co..  74  N.  Y.  Supp.  511. 

278,  161  N.  Y.  Supp.  582;  Matter  of  Jaokson,  32  Hun  Certtflefttton.— Hedges  v.  Polhemus,  14  Mise.  300. 

200.  35  N.  Y.  Supp.  700. 

nme  of  mmlrtiM:  case.^Freneh  v.  Powers,  80  N.  Y.  Amendment. — ^Tomlinson  v.  Mayor,  44  N.  Y.  601; 

146;  Sohwarts  r.  Weber,  103  N.  Y.  658;  Kohn  v.  Man-  PeterKW  v.  Swan,  110  N.  Y.  662;  Bokkelen  v.  Berdell,  130 

hattan  Ry.  Co.,  8  Miso.  415.  28  N.  Y.  Supp.  665;  Keney  N.  Y.  141;  Hiz  v.  Edison  Electric  Light  Co..  12  App.  Div. 

V.  Somner,  12  Miso.  86,  33  N.  Y.  Supp.  05;  Smith  v.  In^-  627.  42  N.  Y.  Supp.  670;  Ross  v.  IngersoU.  35  App.  Div. 

ham  Univ.,  76  Hun  605,  28  N.  Y.  Supp.  220.  370.  54  N.  Y.  Supp.  827;  MoManus  v.  Western  Assur.  Co., 

Ifotten  mi  speelal  term.— Fowler  v.  New  York  40  App.  Div.  86,  57  N.  Y.  Supp.  550;  Young  v.  Barker- 
Herald  Co.  (1021),  108  App.  Div.  410.  180  N.  Y.  Supp.  Ransom,  130  App.  Div.  104.  123  N.  Y.  Supp.  743;  Kettle 
410.  V.  Turk.  14  Muo.  637,  35  N.  Y.  Supp.  1101;  Mason  v. 

Cam  on  motion  for  new  trIaL— Harris  v.  Qren,  4  Tietig,  22  Miso.  557.  40  N.  Y.  Supp.  1005;  Levey  v.  Den- 

App.  Div.  615,  38  N.  Y.  Supp.  844;  Davis  v.  Grand  Rap-  nett.  25  Misc.  307, 54  N.  Y.  Supp.  584;  Wright  v.  Terry,  24 

ids  Fire  Ins.  Co.j  5  App.  Div.  36,  30  N.  Y.  Supp.  71;  Hun  228:  Barnard  v.  Qanti,  60  Hun  104.  12  N.  Y.  Supp. 

Melver  v.  Hallen.  50  App.  Div.  441,  64  N.  Y.  Supp.  26;  260;  Maders  v.  Whallon.  74  Hun  372.  26  N.  Y.  Supp.  614. 

Bridenbeeksr  v.  Bridenbeoker,  75  App.  Div.  6,  77  N.  Y.  Waiver  of  right  to  reqnlre  case.— Schuster  v.  Tomp- 

Supp.  802;  People  ex  reL  Wieiand  v.  Knox,  78  App.  Div.  kins.  180  App.  Div.  503.  168  N.  Y.  Supp.  187. 


Supp.  802;  People  ex  reL  Wieiand  v.  Knox,  78  App.  Div.  kins.  180  App.  L>iv.  503.  168  N.  Y.  Supp.  187. 

844,  70  N.  Y.  Supp.  080;  Hanor  v.  Hous^  128  App.  Div.  "Ifiefolarity.'*— Martin  v.  Bronsveld,  0  Miso.  375,  20 

801,  804,  113  N.  Y.  Supp.  163;  Matter  of  Roee,  153  App.  N.  Y.  Supp.  1118. 

Div.  263, 137  N.  Y.  &mp.  1070;  Boyd  v.  Boyd,  11  Miso.  "Snriprtse."— Harris  v.  Gregc,  4  App.  Div.  615,  38 

867,  82  N.  Y.  Supp.  205,  affd.,  146  N.  Y.  403;  Solowye  v.  N.  Y.  Supp.  844;  Dean  v.  The  Siayor,  etc.,  20  App.  Div. 


9D7,  9Z  M.  X.  supp.  zvo,  ao«.,  140  £M.  Y.  4(13;  Boiowye  V.  N.  r.  supp.  844;  uean  v. 

Haalett,  35  Miso.  107,  71  N.  Y.  Supp.  486;  Rosenthal  v.  350.  51  N.  Y.  Supp.  586. 

Bell  Reahy  Co.,  53  Mise.  265,  103  N.  Y.  Supp.  104;  Appeal  from  snrrocate'f  decree.— Matter  of  Dorsey, 

Ahmark  v.  Haimowits,  56  Miso.  105. 106  N.  Y.  Supp.  205;  04  mIk.  567,  157  N.  Y.  Supp.  662;  Matter  of  Jackson, 

ffinman  v.  Stilwell,  34  Hun  178;  Delano  v.  Harp.  37  Hun  32  Hun  200. 

275;  Martin  v.  Piatt,  53  Hun  42, 5  N.  Y.  Supp.  862;  Bant-  Section  cited.— Jackson  v.  Strong,  01  Mise.  420,  154 

leon  V.  Meier,  81  Hun  162.  30  N.  Y.  Supp.  706.  N.  Y.  Supp.  886, 
Settlement  of  case.— Lefler  v.  Field.  47  N.  Y.  407; 

§  676.  Case,  contents  of. 

A  case  upon  an  appeal  from  a  judgment  rendered  after  the  trial  of  an  issue  of  fact  or 
from  an  order  granting  or  denying  a  motion  for  a  new  trial  upon  the  minutes  must  con- 
tain so  much  of  the  evidence  and  other  proceedings  upon  the  trial  as  is  material  to  the 
questions  to  be  raised  thereby,  and  also  the  exceptions  taken  by  the  party  making  the 
case;  and  in  a  case  where  a  special  question  is  submitted  to  the  jury,  or  the  jury  have 
assessed  damages,  such  exceptions  taken  by  any  party  to  the  action  as  shall  be  nec- 
essary to  determine  whether  there  should  be  a  new  trial  in  case  the  judgment  should  be 
reversed.  If  it  afterwards  becomes  necessary  to  separate  the  exceptions,  the  separation 
may  be  made,  and  the  exceptions  may  be  stated,  With  so  much  of  the  evidence  and 
oliier  proceedings  as  is  material  to  the  questions  raised  by  them,  in  a  case,  prepared 
and  settled,  as  directed  by  rules;  or  in  the  absence  of  directions  therein,  by  the  court,  upon 
motion.  It  is  not  necessary  to  state  in  a  case  that  a  finding  upon  the  facts  or  a  ruling 
upon  the  law  was  made,  where  the  finding  or  ruling  appears  in  a  referee's  report  or  in 
the  decision  of  the  court  upon  a  trial  by  the  court,  without  a  jury. 


DcriTatlon.^-Code  dv.  proc.,  §  007.  as  am.  by  L.  1877,    Brooklyn  Bridge,  36  App.  Div.  620.  55  N.  Y.  Supp.  832; 

",  all  except  first  sentence,  without     Csatloe  v.  Metropolitan  St.  R^.  Co..  63  App.  Div. 

oode< 

rules 

Chapi 
App.  Div.  577,  51  N.  Y.  Supp.  207;  Stiasny  v.  Metroi 


oh.  416,  L.  1805.  et.  046,  all  except  first  sentence,  without     Csatloe  v._  Metropolitan  St.  Ry.  Co..  63  App.  Div.  271, 

'.  Bi  * 

ionnette  v.  Molk 
modified.  200  N.  ^ 

„   _iv.  827.  130  N.  Y.*^gupp. 

Wbat  constltlites  case.— Hubbard  v.  Chapman.  28     305;  McCready  v.  lindenbom.  24  Misc.  606.  54  N.  Y. 


^uice^of  substance;  (viginally  revised  from  eode  of  proo.,     71  N.  Y.  Su|m>:_254;  Youngjv^Barker-Ransom,  130  App. 

, ._^ upp.  67,  modified.  200  N.Y.'l 

practice,  221.  230-233.  People  v.  Buccufurri.  154  App.  Div.  827.  130  N.  Y.^'gu] 


§264.  268.  272.  Div.  104.  123  N.  Y.  Supp.  743;  Bonnette  v.  MoUov, 

Bcdferenees. — Making  and  settling  case,  rules  of  civil    App.  Div.  73. 138  N.  Y.  Supp.  67,  modified.  200  N.  Y.  167; 


tan  St.  Ry.  Co.,  65  App.  Div^  268.  72  N.  Y.  Supp 
er  V.  Crosstown  St.  R. 
.  605;  Williams ' 
ipp.  812. 
Gbntents  of  case*— Hunt  v.  Bloomer.  13  N.  Y.  341;     wood  v.  Greenwich  Ins.  Co.,  45  Misc.  62.  iO  N.  Y.  Su 


Winter  v.  Crosstown  St.  R.  Co.,  8  Misc.  362,  28  N. 

Supp.  605;  Williams  v.  lindblom.  00  Hun  370,  35  N.  Y.     Supp.  553.  affd.,  56  App.  Div.  625,  68  N.  Y.  Supp^  1151; 

'  am  V.         " 


Supp.  812.  Naul  v.  Naul.  32  Misc.  647.  66  N.  Y.  Supp.  447:  Under- 

Gbntents  of  case*— Hunt  v.  Bloomer.  13  N.  Y.  341;  wood  v.  Greenwich  Ins.  Co.,  45  Misc.  62.  00  N.  Y.  Supp. 

Perkins  v.  Hill,  56  N.  Y.  87;  Lyons  v.  Erie  Ry.  Co..  57  832;  Jackson  v.  Strong,  01  Misc.  420, 154  N.  Y.  Supp.  886. 

N.  Y.  480;  Jewell  v.  Van  Steeoburah,  58  N.  Y.  85;  Carter  Balch  v.  Fink.  02  Misc.  47.  155  N.  Y.  Supp.  308;  Mark- 

V.  Beckwith,  82  N.  Y.  83;  N.  Y.  Rubber  Co.  v.  Rothery,  wald  v.  Oceanic  Steam  Navigation   Co..   8    Hun   547;        . 

112  N.  Y.  602;  Young  v.  Young,  133  N.  Y.  626:  Rochester  Douglas  v.  Douglas.  11  Hun  406;  Chapin  v.  Thompson,      ' 

Lantern  Co.  v.  Stiles  k  P.  Press  Co..  135  N.  Y.  200;  Ives  18  Hun  446.  revd.  on  another  point.  80  N.  Y.  275;  Smith  v.       ' 

V.  Ellis,  160  N.  Y.  85;  Cooley  v.  Trustees  of  New  York  4c  N.  Y.  C.  ft  H.  R.  R.  R.  Co..  30  Hun  144;  Oleason  v.       < 


CIVIL  PRACTICE  ACT 


^ 


AAatb  r.  HuHm,  M  Bun  SIB,  10     BiujumUn  C^ien  Houm  Co.  v.  Cit^  ot  MbAmbUib,  IK 

2lO:BaniMr.O'Reily,T3HunlBB.SSN.Y.     N.  Y.  Ml;  M«rtl).  v.  Braimld.  •  Hae.  #S.  SO  N.  T. 

—  ••-■'  -aiN-V.auww,  37*      A>iK.infl!M«I«>iiT.Cok,13HnBS00:iIiiaT.H(M.U 

Bmith,  1  N.  T.  Bump.  Vt,  Ifl  St.  Biv- 


Supp.  9HH;  Root  V,  Hinuie,  77  Hud  14, 3B  N.  T.  Bupp.  97t.     Sup^  HIS;  HflLeu  t.  Ckila,  13  Hi 
FGidlnn.— Gnnt  vTMoae.  23  N.  Y.  333;  BniW  v.     Bub  140;  Lsuioa  t.  Bmitli,  1  N.  1 
Wcaki,  30  N,  Y,  32S;  Ldud  t.  Cmdboo.  31  N.  Y7  116:     668. 

§  S77.  Papers  to  b«  transmitted  to  app^ate  court. 

Where  an  api^eal  is  iskea  to  the  oourt  of  appeals  or  to  the  aufweme  court  from  aa 
inferior  court,  from  a  final  judgment,  the  appellADt,  within  twenty  days  aift^  it  »  per- 
fected, must  cause  a  co(^  of  the  iudgmmt^oU,  and  of  a  case  or  notice  of  ezoeqotioiifl, 
if  any,  filed  after  the  entry  oi  judgment,  and  a  certified  tx^y  of  the  judgment  given 
thereon  and  of  the  notice  of  a[f>eal,  and  also  a  copy  of  an  order,  if  any,  denjring  a  mo- 
tion for  a  new  trial,  iriiioh  the  appellate  court  woidd  have  juriadictiDn  to  review  upon 
Buch  appeal,  to  be  transmitted  to  the  ai^)ellate  court  by  the  clerk  upon  whcmi  tile  notice 
of  appeal  was  E^cn'ed.  Where  an  app^  from  an  order  or  part  of  on  order,  exo^  as 
order  in  an  action  in  the  Buproae  oourt,  is  takm,  the  appelant,  within  the  sune  time 
must  cause  a  certified  copy  of  the  notice  of  appeal,  of  the  order,  and  of  the  papers  upon 
which  the  order  w«  founded,  to  be  transmitted  to  the  appellate  court  by  the  same  derk. 
If  the  appellant  fails  so  to  do,  the  respondent  may  cause  those  papers  to  be  so  traosnit' 
ted;  and  he  is  entitled  to  tax  t^e  expense  th^«of,  as  a  disbursement,  where  he  recovers 
costs.  The  clerk  cf  the  appellate  oourt  must  file  the  papers  so  transnaitted;  and,  excep* 
where  it  is  othera-ise  specially  prescribed  by  law,  tiie  aiq>eal  must  be  heard  upon  them. 

I>crlrath>ii.— Cod"   av.    nw.,  1 131S,  broadaicd  to  AmMMbncnt  of  ntWB.— Braith  v.  Ormvil.  IG  N.  T. 

sorei  rEviCR  af  oider  dnwliw  ft  motloa  ita  ■  new  trul;  S90;  Biml  y.  HunKn,  30  N.  Y.  SIB:  Wilooi  v.  BnwW, 

oriaiiwlly  revised  (torn  cods  ^proo.,  1328.  31  M.  Y.  MS;  Struthen  v.  Pun^e,  Gl  N.  Y.  8SG;  BuokiBt- 

i«irv«ic«.— Pipiin  on  •uxttl  to  apnidlkts  divlHCHi.  hun  t.  EKrlunsDn.  M  N.  Y.  683;  KsDysn  v.  N.  Y.  C.  A 


I  •ppe»1  to  apHdlkts  divlHCHi. 
■  tbenuBdcr;  («■  of  dwk  of 


C.  P.  A.,  i  Sie,  and  aattm  thenuBdcr;  tea  of  dwk  of     B.  R.  R,  R.  Co.,  76  N.  Y. 


C07;Gue 


2  N.  Y.  aiT;  Hobut  t.  Ho- 
.  BwiB,  IIB  N.  Y.  eei; 


mppelUtenourt  Iorcfrtirrlo<Drint«dp«H»,Id.,  I  1SS3;      N.  Y.  1S1;  Bud1~ 

return  to  be  muie  and  filed  with  derkcrfcourt  of  uppnla.     bart,  SS  N.  Y.  M7;  Petfi_._     . .   _. 

s»  court  or  appt^le,  rulM  ol  ptMtiM,  I.  EdSdhid  t,  Mwtimttui  Ry.  Co.,  149  N.  Y.  BW:  Bin^iata- 

Betum:  conl«nlB.— Younc  v.  Youna,  133  N.  V,  930;  toi  Opera  Houk  Co.  v.  Cit;  of  Bioihuitoo,  ISO  N.  ¥. 

Crook  V,  Hunlin,  HO  N.  Y.  2«7;  MMler  ol  Haruidn.  318  SCl;  Health  t>«it.  T.  Dsaoii,  ISO  N.  yTmS;  Blnbwiai  v. 

N.  Y.  033.  May.  170  N.  Y.  314. 

'  I  with  printtaiK.— Matlor  ot  Ewtbridge.  CcrtUei  am.— Do*  t.  Dmach.  S>  N.  V.  B37. 

§  678.  Proceedings  when  party  dies  pending  appeal. 

Where  either  party  to  an  appeal  dies  before  the  appeal  is  heard,  and  the  appe^  has 
not  been  heard,  if  an  order  substituting  another  person  in  his  plaoe  ia  not  made  within 
three  months  after  his  death,  the  court,  in  its  discretion,  may  make  an  order  requiring 
all  persons  interested  in  the  decedent's  estate  to  show  cause  before  it  why  tiie  judgment 
OT  order  appeakd  fran  should  not  be  reversed  or  affirmed,  or  the  appeal  dismissed,  as 
the  cose  requires.  The  order  must  specify  a  day  when  cause  is  to  be  ^lown,  which 
must  be  not  le!>s  than  six  months  after  making  the  order;  and  it  must  designate  the 
mode  of  giving  notice  to  the  persons  interested.  Upon  the  return  day  of  the  order,  or 
at  a  aubsequenl  day  af^x)inted  by  the  court,  if  the  proper  person  has  not  been  substituted, 
the  court,  u)>oti  proof  by  affidavit  that  notice  has  been  given  as  required  by  the  order, 
may  reverse  or  afGrm  the  judpnent  or  order  appealed  from  or  dismiss  the  ^peal  or  make 
Buch  further  orcter  in  the  premises  as  justice  requires. 


App.Div, 

V.  Friedlasder.  jl  App 
L.,  f  S4.  Home  t.  Fiwce,  321 

N.  Y.  Bupp.  433. 

§  679.  Order  ot  substitution. 

Where  tlie  appeal  is  from  one  court  to  another,  an  application  for  an  order  of  si^^- 
tution  of  a  party  must  be  made  to  the  appellate  court.  Where  personal  service  of 
notice  of  appliraticn  for  an  order  has  been  made,  within  the  state,  upon  the  proper  repre- 
eentali^-e  of  a  deiedent,  an  order  of  substitution  may  be  made  upon  the  appUcation  of 

the  sumvirig  piLriy. 
DcTlntlon.— Code  elv.  proc,,  {  1299.  without  cha 
"SiA-lvlng."— Ri-d  V.  Farrand,  108  N.  Y.  307. 


SI  App,  DIv.  191,  04  N,  Y.  Sup 


§  680.  Review  of  interlocutory  judgment,  or  intennediate  order. 

An  appeal  taken  from  a  final  judgment  or  from  a  final  order  in  a  special  proceeding 
brings  up  for  review  an  interlocutory  judgment  or  an  intermediate  order,  as  the  case 


art.  37  APPEALS;  GENERAL  PROVISIONS  S§  581*584 

maj  be,  which  is  specified  in  the  notice  of  appeal  and  necessarily  affects  the  final  judg- 
ment or  (»rder;  afid  which  has  not  already  been  reviewed,  upon  a  separate  appeal  there- 
hookf  by  the  court  op  the  division  or  term  of  the  court  to  which  the  appeal  from  the 
final  judgment  or  order  is  taken.  An  appeal  from  a  final  judgment  also  brings  up  for 
review  an  order,  if  any,  denying  a  motion  for  a  new  trial,  although  not  specified  in  the 
notice  c^  ax^>eal,  whieb  has  not  ah'eody  been  reviewed,  upon  a  separate  appeal  th^refrcxn, 
1^  the  court  or  the  division  or  term  of  the  court  to  which  the  appeal  from  the  final 
jud^oa^xt  is  taken.  The  rig^t  to  review  an  interlocutory  judgment  or  an  intermediate 
or  other  ordep,  as  prescribed  in  this  section,  is  not  affected  by  the  expiration  of  the  time 
within  which  a  separate  appeal  therefnnn  might  have  been  taken. 

DerlTmtloii.— Code  dv.    ivoo..    ||  1316.  1358.     The  333;  Matter  of  WUl  of  Budlonic.  126  N.  Y.  423;  Whitmore 

worde,  "divuion  or,'*  added,  refer  to  "appellate  divinoo."  v.  VUlage  of  Tarrytown.  137  N.  Y.  409;  N.  Y..  L.  4b  W.  R. 

Hie  Moond  aentenoe  ia  new.    1 1316,  originaUy  revised  Co.  v.  Brie  R.  Co..  170  N.  Y.  448;  Roilyn  Hdshts  Land 

from  oode  of  proe..  1 329.    §  136&  as  am.  by  L.   1877.  Co.  v.  Bunowea,  22  App.  Div.  MO.  48  N.  Y.  Snpp.  15; 

eh.  416;  oricinally  re^iaed  from  oode  of  proe.,  ft  329.  Raf!  v.  Koetor,  Bial  A  Co..  38  App.  Div.  336,  56  N.  Y. 

Btif If MMW .—Notiee  of  appeal  to  speeify  interlooutocy  Sapp.  007;  Herb  t.  Metccqwlitan  Hoapital.  80  App.  Dtr. 


judcment  or  intermediate  oraer,  C.  P.  A.,  {502;  review  of     145,  80  N.  Y.  Simp.  562;  Spencer  v.  Huntinaton,  100  App. 


interlooutory  judenent  on  aroeal  from  final  indigent  Div.  463,  91  N.  Y.  Subp.  561;  Rosera  v.  InjEenoH,  103 
to  eourt  of^appeias.  Id..  §  603;  review  of  intermediate  App.  Div.  490*  93  N.  Y.  Supp.  140;  Matter  of  City  of  New 
eiders  upon  an  appeal  from  a  smrogate's  decree.  Surr.  Ct.     York,  185  App.  Div.  55,  172  N.  Y.  Supp.  586;  Armationg 


N.  Y.  Supp.  266;  Moyer  v.  Moyer.  7  App.  Div.  523,  40  N.  Y.  Supp.  1024;  MiUa  ▼.  StewaH.  88  Hun  503.  34  N.  Y. 

N.  Y.  Supp.  256;  Oneonta,  C.  4c  R.  Co.,  R.  Co.  v.  Coopeze-  Supp.  786. 

town  at  C.  V.  R.  Co.,  85  App.  Div.  284, 291, 83  N.  Y.  Shipp.  Order  deDiliiK  motton  for  new  trIaL— Beecher  v. 

307;  Batee  v.  Holbrook,  89  App.  Div.  548,  85  N.  Y.  Supp.  Kooh.  104  N.  Y.  394;  Fox  v.  Matthieeeen,  155  N.  Y.  177, 


673;  Wright  v.  Chapin.  74  Hun  521. 26  N.  Y.  Supp.  825.  revg.  84  Hun  396,  32  N.  Y.  Supp.  356;  Taylor  v.  Smith, 

e»Btt«lMaon.— Fox  V.  Matthieeeen,  155  N.  Y.  177;  164  N.  Y.  399.  revg.  24  App.  Div.  519,  49  N.  Y.  Supp.  41; 

Heri>  V.  Metropolitan  Hospital,  80  App.  Dhr.  145,  154,  80  Anderson  v.  Carter,  24  App.  Div.  462, 49  N.  Y.  Supp.  255, 

N.  Y.  Supp.  552.  affd.,  165  N.  Y.  624. 

Ap#Mc»tf>n."»People  v.  Hudson '  River  Conneoting  Order  denyliw  MB  of  partieBlavs.— Collins  v.  Mo- 

Raihoad  Corporation.  228  N.  Y.  203;  Rich  v.  Manhattan  Williams,  185  App.  Div.  712.  173  N.  Y.  Supp.  850. 

Ry.  Co.,  150  N.  Y.  542.  Older  of  refterenoe  does  not  noceMnrfly  nfleet  tnal 

Intortocntory  Jadsment.— Dorchester  v.  Dorches-  Jndcment.— BoUos  v.  Scheer.  225  N.  Y.  118. 

ter.  121  N.  Y.  156;  Osborn  v.  Cardeaa,  208  N.  Y.  131;  Unilvw  of  tight  to  appaol  from  order.— Becker  v. 

Seawani  V.  Davis.  148  App.  Div.  805. 133  N.Y.  Supp.  384;  Colonial  life  Ins.  Co..  1^  App.   Div.  382,  138  M.  Y. 

Kerr  v.  Dildine.  60  Hun  315,  15  N.  Y.  Supp.  58.  Supp.  491. 

IniWMMitoto  ordew.— Hunt  v.  Chapman.  62  N.  Y. 


§  681.  Review  of  order  of  judge  of  another  court. 

An  order  made  by  a  judge  of  a  court,  other  than  the  court  in  which  the  action  is 
pending,  may  be  reviewed  in  the  same  manner  as  if  it  was  made  by  a  judge  of  the  court 
in  which  the  action  is  pending. 

•  • 

Dcrif  ifcrn. — Codedv.  proo.^  1 774,  as  am.  L.  by  1877,        In  geneiml. — ^Pool  v.  Saffoid,  10  Hun  497. 
eh.  416,  without  ohange;  originally  revised .  from  code 
of  proe.,  I  403,  last  clause. 


§  S82.  Review  of  remarks  or  comments  of  trial  judge. 

In  case  of  an  appeal,  every  remark  or  comment  of  the  presiding  judge  during  the 
trial,  duly  excepted  to  and  appearing  in  tiie  case  and  exceptions  settled  as  provided  by 
law,  shall  be  the  subject  of  review. 

DcrffsllMU-— Code  civ.  proo.,  §  1328a,  as  added  by  Avaiieoiis  tlnory  In  eluirge. — ^Lackawanna  Steel  Co 
L.  1900.  eh.  65,  rewritten,  without  ohange  of  substance;  v.  Pioneer  Steamship  Co.,  148  An;).  Div.  465,  132  N.  Y 
originaUy  revised  from  oode  civ.  proe.,  §  83,  in  part.  Supp.  98a 


§  583.  Review  of  ruling  to  which  exception  has  been  taken. 

A  ruling  to  which  an  exception  is  taken  can  be  reviewed  only  upon  an  appeal  from 
the  judgment  rendered  after  the  trial,  except  in  a  case  where  it  is  expressly  prescribed 
by  law  that  a  motion  for  a  new  trial  may  be  made  thereupon. 

DcfffSltoiiw— Code  civ.  proe.,  |  996,  without  change  Supp.  1020,  affd.,  148  N.  Y.  749;  Oliver  v.  French,  80  Hun 

of  sttbstanoe.  175.  30  N.  Y.  Supp.  52. 

Affpllenlioiv — Mutual  Braid  Co.  v.  Jeffers,  106  Misc.  Enllng  of  trial  eoart  In  dtopoalns  of  motton  to  dla- 

494,  174  N.  Y.  Supp.  730.  miss  compUlBt.— Reade  v.  Halpin.  180  App.  Div.  157, 

^  AM«a  ttom  JlUlBinonft:  qyostloaa  lOvlownlilB.—  167  N.  Y.  Supp.  624;  Jackman  v.  Hsabrouck,  153  N.  Y. 

Lanier  v.  Hoadley,  42  App.  Div.  6,  58  N.  Y.  Supp.  665;  Supp.  876. 
Clements  V.  Beale,  53  App.  Div.  416, 65  N.  Y.  Supp.  1093; 
Hedges  v.  Polhemus,  14  Misc.  309.  35  N.  Y.  Supp.  709; 
Afikerman  v.  Third  Ave.  R.  Co..  76  Hun  484,  27  N.  Y. 


SttpnUtloB  eooseDtliig  to  revtoir.— Bxiags  v.  Wald- 
ron,  83  N.  Y.  582. 


$  584.  Judgment  or  order  on  appeal. 

Upon  an  appeal  from  a  judgment  or  an  order,  the  appellate  division  of  the  supreme 
court,  or  appellate  term,  to  which  the  appeal  is  taken,  may  reverse  or  affirm,  wholly 
on  parldy,  or  may  modify,  the  judgment  or  order  appealed  from,  and  each  interlocutory 

Ml 
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judgment  or  mtenaediate  or  other  order  which  H  is  authorued  to  review,  and  w  to  any 
or  all  of  the  parties.  It  shall  thereupon  render  judgment  of  affimtance,  judgment  of 
reversal  and  final  judgment  upon  the  rij^t  of  any  or  all  of  the  parties,  or  judgment  of 
modification  thereon,  according  to  law,  except  where  it  may  be  necessary  or  proper  to 
grant  a  new  trial  or  hearii^,  when  it  may  grant  a  new  trial  or  hearing.  When  a  trial 
haa  been  before  a  jury,  the  judgment  of  the  appellate  court  must  be  rendered  ^ther 
upon  special  findijig  of  the  jury  or  the  general  verdict  or  upon  a  motion  to  dismiss  the 
complaint  or  to  direct  a  verdict,  A  judgment  affirming  wholly  or  portly  a  judgment 
from  which  an  appeal  lias  been  t»ken  shall  not  award,  expressly  and  in  tenns,  to  the 
respondent,  a  suiu  of  money  or  otlier  relief  which  was  awarded  to  him  by  the  judgmeat 
80  affirmed. 


eh.  94e,  L.  1912,  d 


App.  Div.  ST.  38  N 


r  DtJut     iDeliidBd     (^>|P^ 


pp.  Di».  413.  TO  N.  Y. 


which  is  revl»wabJf 

notqiecIGeillaiioti 


133o"'K«>ei 

»B(«reiie«.— Orders  of  app, 


N.  Y.  Sunp. 

rwrVU  al 

SO  N.  Y.  4Sr 

BuutanaUic. 
408;  PdUdcL 


/.    Luif.    3 

>.  229:  MMto  o(  Wen«£dd, 

-     .iMuiy»li.».Phita- 


HubbeU  v.  Man 

■fi  N.  Y.  400;  Grim  * 
T.  Holellu,  1S3  N.  Y, 


|»S>U  term   W  be  remitted  I<]  court  bclo 
municipal  oouiC  node.  1  103. 

Effect  of  wcUwn.^Gt»dHll  r.  Wemen 
Co..  lOB  N.  Y.  147;  Fudher  v,  Bliuik,  138  N 


N.  Y.  179:  Hayden  v.  FLonnea  Sswini 
N.  Y.  221;  WfaiMheul  v.  Kunady,  00  N 
Reynokk.  118  N.  Y.  397:  F  ■ 


436:  Leiehng  A  Cani(Uea  Co.  V.  6i 
16S  App,  Div.  174.  ISO  N.  Y,  Supn.  »iv. 

SmWaa  nat  ■•leansliteDt  wltb   code    rt*.    pn 
i  11S1.— Mutter  of  Leluid.  2tV  M.  V.  3^7, 

Ap^eaOmi. — Cohen  v.  Nsv  York.  Anuria  A  W< 
tarn  ft.  Co..  227  N.  "     — -     - 
230  N.  y.  19;  Schreiber  v.  Stern.  !->'.  \\'\i   Liiv.  iv 

158  App.  Div.  3(18,  141™.  Y,  Sup'p^'"'-^'.  .\Unoo  v. 
Comtraetioo  Co.,  16T  App.  Div.  U.i,  !i-    ML  N.  Y. 

647;SalUv«i  V.  Now  York  TBipphmj.ji — 

842,  M7.  142  N.  Y.  Supi     — 
DtT.  sot.  143  N.  Y.  8u| 

App.  Div.a23,  143N.  Y.„-„ 

Mi».  ISl.  1S7  N.  Y.  Siipp.  22:  BriirlHUfi't'it  CollMtioa 
Bureau  v.  Nicicr'a  Bran  Woib.  0.'>  Mi-<^.  IMS,  1S9  N.  Y. 
Hupp.  202;  Ckmway  v.  Nnyior.  isa  N,  Y  .  8upp.  340: 
Psopls  «  rel.  Kavuugh  v.  Giady.  20  App.  Oiv.  27.  4fl 
N.  V.  Supp.  6«5:  People  ei  rel.  Solomon  v.  Rmtherhood 
of  Painters.  tflS  App,  Div.  5S5.  1S5  N.  Y. 
RuUierfonl  v.  Ksilaer  (1921),  198  Aj.p.  D 
N,  V.  Supp.  804. 

Power  of  ■ppetlate  terra. — .Sefky  v.  ' 
.MiK,  409,  145  nTy,  Hupp.  23T:  CUrk  v  N... 
•ntya  Co.,  7S  MtH.  S4e,  138  M.  Y.  Sii:>i'  'M 
aohwarti  ft  Co.,  81  Misc.  1«,  142  N    V    i^.ip 

PomraTBnMlhtedlTliltin.— riyrii  <i-  :? 
V.  Syracunfl,  C.  &  N,  Y.  R.  Co.,  RK  N    ^-    I  li 
Fon«r,  lOlN.Y.  l:SyiMoav.  SellL-.i„.  r    iii 
Cutler  T.  Oudebrod  Brna.  Co.,  |)'>>  \     \ 
V.  Kelley,  197  N,  Y,  70,  79.  revR.  I2J  -Mm.   1. 

N.Y.Supp.  ■""■■---■--  "''"= 

N.  Y.  Supp. 


IZIN.  Y.  481; 

■■  "  ""lOiilifc  4 
If,  do  LV.  1.  oupii.  mjDL  inDBcaor  V.  Roth, 
«  npp.  L^iv.  290,  49  N.  Y.  Supp.  »8:  Bevenoa  v.  Ma- 
oomber.  1S3  App.  Div.  482,  138  N.  Y.  Buhi.  200;  Lb«- 
klowiea  V.  Queeo  AerupUne  Co.,  IS4  App.  IMv.  142.  138 
N.  Y.  Supp.  983;  Seotl  v.  Sun  Priotint  k  Pub.  AMD.,  74 
Hud  284.  X  N.  V.  Supp.  090:  ComeU  v.  N.  Y.  Elev.  R. 
Co..  13  N^Y.  Supp.  511;  WilletU  »,  N,  V.  Ele*.  R.  Co., 
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N.  Y.  348:  Dayton  t.  PaA,  142N.  Y.  391;  MeBogh  *. 
N.  Y.  Elev.  Ry.  Co..  IB  N.  Y.  Supp.  744. 
nnnr  ta  truit  Inal  iBdcme^  ■Inee  ttU  u»tm4- 

V.  UnfledSuieB  TruK  Co..  221  N.  Y. 
Standud  Acddeat  Ids.  Co..  231  N.  Y. 


.       2App.  Div.  844,  13T 

Hefinim  Co.  v.  AnMBnni.  1S2  All 

137  N.  Y.  Supp.  1057.  aSd..  214  N.  Y.  833 
National  Fin  ProoSna  Co..  153  App.  Div.  1 
Supp.  73.  affd..  208  n7y.  625;  Wahle  Phillipa 
St.  Sladieon  Aye.  ~      ""  ■        "'      --  --^ 


,'"a. 


N.Y 


574:  Hciritt  V.  Balln 
93.^:  Arnold  v.  Roihs 
I  N.  Y.  Supp.  854:  ,' 


,1,  V     MBtropol 


Bt-Ry 

T.  Brcakra.  38  nnp.  l/iv.  4ao,  do  .«.  i  .  .^ii|<[i  ^rm.  i^wnu- 
eata  v.  Beala,  53  App.  Div.  418.  'V,  \  \  Sipp.  1093; 
Howell  V.  N.  Y.  C.  A  H,  R.  R.  R,  Co  ,  i-  \pii.  Div.  40B. 
73  N.  Y.  Supp.  9W:  Iju^kawanna  .-r,..i  Co.  v.  Pioneer 
Steamihip  Co.,  143  App,  Div,  411,^,  rtl  \.  V.  Bupp.  980: 
Spenur  r.  Hardin.  140  App.  Div.  r,i',7  I  it  N.  Y.  Supp. 
373:  Lange  v.  Lanac,  185  App,  Di«.  :i.vi  I7J  N.  Y.  Supp. 
846:  WanamakerNew  York.  Inc.  v.  <  "h  l^icvator  Co.. 
ISOApp.  Div.  855,  175N,  Y.  Supp,7S;  Mnir.ir  rjfSohaeler. 
113AliH.308,  182  N.  Y.  Supp,  732;  Ili.liunlaMi  V.  Levi. 
89  KuQ  432,  22  N.  Y.  Supp.  352,  lIoiiii^tDD  v.  Wood 
(1921),  107  App.  Div.  W)l,  188  N,  Y,  Supp,  213:  People 
ei  rel.  Empire  Mortgage  Co.  v.  CBntor  (1921),  198  App. 
Div.  317,  190  N.  Y.  Supp.  298. 

PlHttl  Indcmmt  br  avpHlate  division.— A ahby  t. 
Fancher.  18T  App.  Div.  45.  175  .N,  Y   *iipp   142. 

JodRlMnt  on  rererral;  wlien  — ■' — ■—■ '     ••—-'- 
■U  v.  GrianM,  128  N.  Y.  S44:  lael 

458;  Heller  V.Cohen,  164  N.  Y.  2W.:  .i-i..  i  ..-i  v.  nmom, 
IH  N.  Y.  715;  Snyder  v.  Seamsn.  I.'>7  \  V.  449;  Huit 
T.  Tlioin,«o.  1.18  N.  Y.  328;  S^r  v,  \;n^p,  of  New 
Roehelle.  158  N.  Y.  41;  Manafiehl  v.  Mayor,  etc..  1S5 
N.  Y.  20S;  Price  v.  Price.  33  Huo  432:  Wooil  v.  Baker,  SO 
Hud  337,  14  N.  Y.  Si>pf>.  821. 


H^irolithifl  Cement  Co.,  13  Ai 
1.  205;  Boanette  v.  Motloy.  { 
"";  Pmnle  Brothen 


-- _-„.  — ..  affd..  208  a.  Y.  ^: 

TtadMinan.*  Nat.  Bajik  v.  Boldc.  155  App,  Div.  72,  139 
N,  Y.  Supp,  S31:  Doohtermaan  V.  A  E.  Co.  v.  Fin,  Doerr 
A  Canoll  Co.,  155  App,  Div,  182.  140  N,  Y.  Supp.  T2; 
Morriaon  v.  Chapman,  155  App.  Div.  500,  140  N.  YT  Supp 
700;  UnioQ  TniBt  Co.  of  Rocheiter  v.  Oliver,  155  App 
Div.  648,  140  N.  Y.  Supp.  881:  Cornwall  v.  Nicbola.  155 
App.  Div,  90S.  139  N.  Y.  Supp.  lOSI;  MittlenuB  V.  Todd, 
155  App.  Div.  924.  140  N.  Y.  Supp.  850:  Oatarhoudt  t. 
Prudential  Ina.  Co..  15B  App.  Div.  2B1.  144  N.  Y.  Supp. 
193;  Cuually  Co,  V.  U.  S,  Caaualty  Co..  181  App.  I^t. 
591.  148  N.  Y.  Supp.  057;  Coleman  «  Kthuk.  Ine.  v. 
Security  Bask,  181  App.  Div.  715,  148  N.  Y.  Supp,  033: 
Peletaonv,  Ocean  Electric  R.  Co.,  181  App.  Div.TS),  144 
N,  Y.  Supp.  804:  Burmester  v.  O'Brim,  166  App.  Dlr. 
032,  151  K.  Y,  Supp.  HOT:  Gnibel  v.  Rilihie,  173  App, 
Div.  23S,  150  N.  Y.  Supp.  413;  Fuller  V.  Bradley  Cod- 
trw:tjn(  Co..  183  App.  Div.  8,  ITO  N.  Y.  Supp.  320;  Owma 
V.  Margoline,  140  N.  Y.  Supp.  139:  Bruin  v.  Hurdle- 
mann  (1921).  190  App,  Div.  329. 

Certlwarl.^People  ex  rel.  Town  of  HempMead  v. 
Tai  Comrj.,  214  N.  Y.  5B4;  Poopieo.  rel.  N.  Y.  CT*  H.  R. 
R.  R.  Co.  v.  HaokiDC.  152  App.  Div.  488.  IT  N.  Y.  Supp. 


Aineadineal  ot  c 


complKiBi 

,1  App.  Div,  91.  146  N.  Y.  Supp. 
™ — — »l  of  compUnt.— Pete 

>,.  2I4N.  Y,  43;T«iier' 


IlKiBl.— BIydenburih  f.  Ely, 


259. 


V.  Oeaan  Electiio 


1*4  N.Y.     769;  Oat  V.  Mini 


_./.  486.  148  N.Y.  Sup 
).  Div.  558,  1S«  N.  Y.  S<«> 


New  triaL— Famll  v.  Fanell,  205  M.  Y.  450:  En^eer 
Co.  V.  Herring-Hall-MarTin  Safe  Co..  154  App.  Div. 
123.  138  N.  Y.  Bvim.  SSI;  Schceiber  v.  Stern.  1"   ' 
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Diy.  41,  172  N.  Y.  Sapp.  821;  FoUert  v.  Erikion.  140 
N.  Y.  Supp.  858. 
Twnr  oCapMllato  division  to  make  now  tedlnss. 

^Boiuiette  Y.  MoUoy.  200  N.  Y.  167.  modfg,  153  App. 
Div.  73. 138  N.  Y.  Supp.  67;  Aalholm  v.  People.  211  N.  Y. 
406,  inodfg^  157  App.  Div.  618.  142  N.  Y.  Supp.  926; 
Lamport  V.  Smedky.  213  N.  Y.  82;  Raves  v.  Bartlett,  215 
N.  Y.  33;  Acme  Realty  Co.  v.  Bchinan.  215  N.  Y.  495; 
Ely  v.  Barrett,  224  N.  Y.  11;  Central  Traet  Co.  v.  Man- 
hattan Trust  Co.,  151  App.  Div.  629.  136  N.  Y.  Supp.  205; 
People  ex  rel.  American  4k  Foreicn  Marine  Ins.  Co.  v. 


Bohmer,  163  App.  Div.  778.  149  N.  Y.  Supp.  247;  Fraaer 
v.  Kent,  194  App.  Div.  742.  185  N.  Y.  Supp.  746;  Reich 
V.  Cochran  (1921),  196  App.  Div.  248,  187  N.  Y.  Supp. 
53. 

New  flndiDs  of  fact*  when  eonclmlTe  on  court  oC 
apMftis.— Matter  of  Housman.  224  N.  Y.  525. 

Effect  of  ftfflrmance.— Casey  v.  Auburn  Telephone 
Co..  155  App.  Div.  66.  139  N.  Y.  Supp.  569. 

Scctloil  cited.— Waterman  v.  Rigby,  188  App.  Div. 
929.  176  N.  Y.  Supp.  925;  Du  Pont,  etc.,  Co.  v.  City  of 
New  York,  192  App.  Div.  824,  183  N.  Y.  Supp.  890. 


§  686.  Appeal  from  judgment  of  non-stiit  or  general  verdict. 

On  an  appeal  from  the  judgment  entered  upon  a  non-suit  or  general  verdict  rendered 
after  the  jury  has  foimd  a  special  verdict  upon  questions  of  fact  submitted  by  the  court 
or  assessed  the  damages,  such  special  verdict,  or  general  verdict,  shall  form  a  part  of 
the  record,  and  the  appellate  division  or  the  court  of  appeals  may  direct  such  judgment 
tiiereon  as  either  party  may  be  entitled  to. 

87  Hun  414.  34  N.  Y.  Supp.  332,  affd.,  165  N.  Y.  682; 
Hays  V.  Moody.  2  N.  Y.  Supp.  385. 
rower  of  appeUste  dlTlslon. — T 


DcfllTmtloii. — Code  civ.  proo.,  §  1 187,  as  am.  by  L.  1895. 
oh.  946,  L.  1904,  ek.  131,  last  sentence  without  chance  of 
snhstanee;  ariginally  revised  from  code  of  proe.,  (  261, 
last  pamgrnph 

AppeoL-— Barkley  v.  N.  Y.  C.  4b  H.  R.  R.  Co.,  35  App. 
Div.  228,  54  N.  Y.  Supp.  766;  Russell  v.  Rhinehart.  137 
App.  Div.  843,  122  N.  Y.  Supp.  539;  Bank  of  British  N. 
America  v.  Delafield,  80  Hun  564,  30  N.  Y.  Supp.  600, 
sifd.,  152  N.  Y.  624;  Davis  v.  Guardian  Assurance  Co.. 


True  V.  Lehigh  Valley 
R.  Co.,  22  App.  Div.  588,  48  N.  Y.  Supp.  86;  Sullivan  v . 
Metropolitan  Street  R.  Co..  37  App.  Div.  491.  56  N.  Y  . 
Supp.  88;  NiemoUer  v.  Dun  combe,  59  App.  Div.  614,  69 
N.  Y.  Supp.  88.  affd.,  172  N.  Y.  621;  Roosevelt  v.  Nus- 
baum.  75  App.  Div.  117,  77  N.  Y.  Supp.  457. 


§  686.  Rights  of  parties  after  appeal  from  judgment  in  favor  of  owner  in 
certain  real  property  actions. 

When  an  appeal  is  from  a  judgment  in  favor  of  the  owner  of  real  estate  in  an  action 
to  set  aside  a  cdnveyance  thereof,  or  in  an  action  to  compel  the  specific  performance  of 
a  contract  for  the  sale  thereof,  such  owner  shall  have  the  same  right  to  sell  or  dispose 
of  the  same  as  through  no  appeal  had  been  taken,  unless  the  appellant  shall  file  with 
the  clerk  of  the  court  a  written  undertaking  in  a  sum  fixed  by  the  court  or  a  judge 
thereof  y  upon  a  notice  to  the  respondent  of  at  least  ten  days,  and  to  be  approved  by 
such  court  or  judge,  to  the  effect  that  the  appellant,  in  case  the  judgment  appealed  from 
shall  be  affirmed,  will  pay  to  such  owner  such  damages  as  he  may  suffer  by  reason 
of  such  appeal,  not  exceeding  the  amount  of  the  penalty  in  such  undertaking.  Such 
undertaking  may  be  filed  at  any  time  during  the  appeal,  but  any  sale  of  such  real  estate 
or  contract  to  sell  the  same  in  good  faith  and  for  a  valuable  consideration,  after  said 
judgment  and  before  the  filing  of  such  undertaking,  shall  be  as  valid  as  if  such  under- 
taking had  not  been  filed.  In  case  such  imdertaking  shall  not  be  filed,  the  respondent 
shall  be  entitled  at  any  time  during  such  appeal  to  an  order  discharging  of  record  any 
notice  of  pendency  of  action  filed  in  the  action,  and,  in  an  action  to  compel  the  specific 
performance  of  a  contract  for  the  sale  of  real  estate,  also  canceling  and  discharging  of 
record  said  contract  in  case  the  same  has  been  recorded. 

Hetlvslloii.— Code  dv.  proc.,  { 1323,  as  am.  by  L.  1S77.  Provision  aUowtnc  owner  to  sell. — Bloomgarden  v. 

eh.  416.  L.  1880,  eh.  529.  L.  1899,  eh.  650,  last  three  sen-  Hoffman,  116  App.  Div.  719.  102  N.  Y.  Supp.  20. 

tenees,  without  change;  originally  revised  from  code  of  Cancdbtlon  of    Us   pendens. — Faber  v.  Hanbury, 

proe.,  I  330,  last  sentenoe.           »  159  App.  Div.  59,  144  N.  Y.  Supp.  381. 

§  587.  Restitutioii. 

When  a  final  judgment  or  order  is  reversed  or  modified  upon  appeal,  the  appellate 
court,  or  the  division  or  t^rm  of  the  same  court  to  which  the  appeal  is  taken,  as  the  case 
may  be,  may  make  or  compel  restitution  of  property,  or  of  a  right,  lost  by  means  of  the 
erroneous  judgment  or  order;  but  not  so  as  to  affect  the  title  of  a  purchaser  in  good 
faith  and  for  value.  When  property  has  been  sold,  the  court  may  compel  the  value  or 
the  purchase  price  to  be  restored  or  deposited  to  abide  the  event  of  the  action,  as  jus- 
tice requires. 

[lode  dv.  proe.  I 
di.  416.  L.  1880,  eh.  529.  L.  1899,  eh.  650,  first  two  sen- 


Detfvation.— Code  dv.  proa,  1 1323,  as  am.  by  L.  1877.     Diy.  8^.  102  N.  Y.  Supp.  1013;  Qoepel  v.  Robinson  Ma- 

pp.  8 
DIseretlon.— Market  Nat.  Bank  v.  Pacific  Nat.  Bank, 


chine  Co.,  122  App.  Div.  26.  106  N.  Y.  Supp.  990;  Piatt  v. 
without  efaanse  of  substance;  originaUy  revised     Withington.  11  N.  Y.  Supp.  824,  25  Abb.  N.  C.  103. 


rom  code  of  proo.,  §  330,  last  sentence. 
,  Befcvenect. — ^Attachment  and  undertakinc  for  restitu- 
aoQ  required  in  certain  actions,  code  dv.  proe.,  |  1217; 
"estitution  directed  when  judgment  is  set  aade,  C.  P.  A., 
^629;  restitntion  after  new  trial  sranted.  Id.,  |554; 
Bstitution  after  reversal  in  summary  proceedings,  Id., 

IB  KencrmL— Haebler  v.  Myers,  132  N.  Y.  363. 

Motton;  wbcve  made* — Market  Nat.  Bank  v.  Pacific 
Fat.  Bank,  102  N.  Y.  464;  Carlson  v.  Winterson.  146 
7  Y.  345 ;M ossein  v.  Empire  State  Surety  Co.,  117  App. 


102  N.  Y.  464;  Haebler  v.  Myers.  132  N.  Y.  363;  Pitta- 
field  Nat.  Bank  v.  Bume,  140  N.  Y.  321:  Merriam  v. 
Wood  4b  Parker  Lith.  Co..  155  N.  Y.  136;  Kidd  v.  Curry, 
29  Hun  215. 

When  restltiitlOD  eompeUed.— Gillinic  v.  Treadwell 
Co.,  151  N.  Y.  552;  People  ex  rel.  Froich  v.  Town,  1  App. 
Div.  127,  37  N.  Y.  Supp.  864;  People  ex  reL  Thomas  v. 
Sackett,  15  App.  Div.  290,  44  N.  Y.  Supp.  593;  Gillig  v. 
Grant.  23  App.  Div.  596.  49  N.  Y.  Supp.  78;  Klinker  v. 
Third  Ave.  R.  Co.,  33  App.  Div.  556,  53  N.  Y.  Supp.  1012; 
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Miiaok  V.  DonolraA,  81  App.  Dly.  168, 80  N.  Y.  Simp.  79»:        GondttlMW.— Kidd  ▼.  Cuny.  2»  Hod  21fi. 

LtOrM  ▼.  Cfaain  Shirt  Shm,  187  App.  Dir.  371»  175  N.  Y.        Stey  of  rMtitlitlMi.— Lan^ort  v.  Smadlnr.  107  App. 

Supp.  633;  Slwpiio  ▼.  Gk>ldb«ts.  31  Miso.  787,  66  N.  Y.     Div.  443, 142  N.  Y.  Supp.  360.  tSd^  313  N.  Y.  8& 


Sttpp.  312;  Matter  of  Howard.  64  Hun  305,  7  N.  Y.  Supp.  KHftraeMent^— Focstmaa  v.  Sohultiiife  42  Hon  643. 

m.  AMNiid.~RudlBer  ▼.  Colonan,  206  N.  Y.  412. 

Order  of  rtttttalliHi.— Rudiger  ▼.   Coiemaa.   206  ml  appBeabto  to  aUmotiy.— Arorett  ▼.  Aretctt,  110 

N.  Y.  412,  4U.  Miao.  684.  181  N.  Y.  Supp.  645. 

meet  of  dlreeMoB  of  aoir  triid.— Murray  v.  BeidoU,  Soeti»ii  clted.-*Watarmao  ▼.  Rigiby,  188  App.  Dir. 

08  N.  Y.  480;  Holly  v.  Qibbooa,  177  N.  Y.  401.  930.  176  N.  Y.  Supp.  025. 

Aooomitliir  of  renli  and  nvollta.— Wallace  r.  Ber- 
deU.  101  N.  yT  13;  Holly  y.  Oibbons,  177  N.  Y.  401. 


I  •: 


art.  38  APPEALS  TO  COURT  OF  APPEALS  1 688 


ARTICLE  38 
Appeals  to  fhe  court  of  appeals 

Sm,  588.  Jurudiction  of  the  court  of  appeala  in  civil  aotloaa  and  piooeedinss. 
689.  Limilatlons  on  appeal  to  court  of  M>P«als* 
000.  Appeal  from  final  judgment  ruiderea  after  aflSrmanoe  of  interlocutory  Judgment,  or  denial  of  motion  for 

naw  trial. 
501.  Api^oation  for  leave  to  appeal;  stay  pending  aiq;>lication. 
592.  Limitation  of  time  to  appeal. 
503.  Security  to  perfect  appeal. 

594.  Security  to  stay  execution  on  judgment  or  order  for  money. 

595.  Security  to  stay  execution  on  judgment  or  order  for  delivery  of  document  or  property. 

506.  Security  to  stay  execution  on  judgment  for  a  chattel. 

507.  Security  to  stay  execution  on  judgment  or  order  directing  conveyance. 

596.  Security  to  stay  execution  on  judgment  or  order  for  the  sale  or  possession  of  real  property. 
509.  Form  of  undertaking  where  appeal  from  judgment  or  order  of  smrmance. 

flOO.  The  last  six  sections  qualified. 

601.  Caae  on  appeal  where  verdict  was  subject  to  opinion  of  court. 

608.  When  reversal  presumed  not  to  be  on  a  question  of  fact. 

603.  Review  of  intermediate  detemunation  of  appellate  divinon  upon  appeal  from  final  judgment. 

604.  Judgment  or  order  of  court  of  appeals. 

605.  When  judgment  absolute  to  be  rendered  and  proceedings  thereupon. 

606.  BemitUturing. 

607.  Cancellation  of  undertaking  on  appeal  from  judgment  of  reversal  by  appellate  division. 

§  688.  Jurisdiction  of  the  court  of  appeals  in  civil  actions  and  ^oceedings. 

From  and  after  the  thirty-first  day  of  May,  nineteen  hundred  and  seventeen,  the 
jurisdiction  of  the  court  of  appeals  in  civil  actions  and  proceedings  shall  be  confined  to 
the  review,  upon  appeal,  of  an  actual  determination  made  by  an  appellate  division  of 
the  supreme  court  in  either  of  the  following  cases,  and  no  others: 

1.  An  appeal  may  be  taken  as  of  right  to  said  court  from  a  judgment  or  order  entered 
upon  the  decision  of  an  appellate  division  of  the  supreme  court  which  finally  determines 
an  action  or  special  proceeding  where  is  directly  involved  the  construction  of  the  consti- 
tution of  the  state  or  of  the  United  States,  or  where  oae  or  more  of  the  justices  of  the 
appellate  division  dissents  from  the  decision  of  the  court,  or,  having  sat  in  the  case, 
refrains  from  participating  in  the  decision  of  the  court,  or  where  the  judgment  or  order 
b  one  of  reversal  or  modification. 

2.  An  appeal  also  may  be  taken  as  of  right  to  said  court  from  an  order  of  the  appellate 
division  granting  a  new  trial  on  eKceptions  where  the  appellants  stipulate  that,  upon 
affirmance,  judgment  absolute  shall  be  rendered  against  them. 

3.  An  appeal  also  may  be  taken  from  a  determination  of  the  appellate  division  of  the 
supreme  court  in  any  department,  other  than  from  a  judgment,  or  order  which  finally 
determines  an  action  or  special  proceeding,  where  the  appellate  division  allows  the  same 
and  certifies  that  one  or  more  questions  of  law  have  arisen  which,  in  its  opinion,  ought 
to  be  reviewed  by  the  court  of  appeals,  in  which  case  the  appeal  brings  up  for  review 
the  question  or  questions  so  certified,  and  no  other;  and  the  court  of  appeals  shall  cer- 
tify to  the  appellate  division  its  determination  upon  such  questions. 

4.  An  appeal  also  may  be  taken  from  a  judgment  or  order  entered  upon  the  decision 
of  an  appellate  division  of  the  supreme  court  which  finally  detennines  an  action  or  spe- 
cial proceeding,  but  which  is  not  appealable  as  of  right  under  subdivision  one  of  this  sec- 
tbn,  where  the  appellate  division  shall  certify  that  in  its  opinion  a  question  of  law  is 
involved  which  ought  to  be  reviewed  by  the  court  of  appeals,  or  where,  in  case  of  the 
refusal  so  to  certify,  an  appeal  is  allowed  by  the  court  of  appeals.  Such  an  appeal  shall 
be  allowed  when  required  in  the  interest  of  substantial  justice. 

The  provisions  of  this  section  shall  not  apply  to  an  appeal  taken  to  the  court  of  appeals 
prior  to  the  first  day  of  June,  nineteen  huncbred  and  seventeen,  but  an  appeal  so  taken 
shall  be  heard  and  determined  under  the  then  ensting  provisions  of  law. 

DerlTSltoB.— Code  dv.  proc.,  i  190.  as  am.  by  L.  1882.  Amendment  of  1917.— Matter  of  Brigham  v.  City 

eh.  61.  L.  1896.  dk.  946,  L.  1917.  ofa.  290.  without  ohange.  of  New  York.  227  N.  Y.  575. 

Code  dr.  proo..  |  1324  omitted  as  obsolete.    The  amend-  Betroactlye  rltlit.-— Qermania  Sav.   Bank   v.   Sus- 

ment  to  sitbd.  1  is  to  clarify  its  meaning,  and  oonform  to  pension  Bridger,  159  N.  Y.  362;  Cozhead  v.  Johnson.  160 

the  ooofltnietioii  plaoed  upon  the  language  by  the  oourt  of  N.  Y.  369. 

Appeals.   §190.  originally  revised  from  code  of  proc.,  1 11.  Leave  to  appeal  KCADted.— Lipshits  r.  Fitspatrick 

Ttit  amendment  of  1895  entirely  changed  this  section  to  (1921).  197  App.  Div.  929.  188  N.  Y.  Supp.  933. 

cooform  to  1 9  of  art.  VI  of  constitution  of  1894.  Interlocutory  Jadsmente.~Townsend  v.   Var4  Bu»- 
.  Orlgtaal  Jiir|gdletlon.~Matter   of   Caruthers,    158 
N.  Y.  131.  133. 
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kirk,  103  N,  Y.  MS;  Youna  v.  Gilmout,  167  N.  Y.  SOO;  224  N.  Y.  BB7;  Mi 

L«D«ni  V    Baniuni,  168  N.  Y.  41.  of  Wbitnuo,  225  i..  i,  .,  i.i., 

iDtcrioculOTT  order*.— Noble  v.  Kendall,  !M  N.  Y.  374;  Lincoln  Tnui  Co.  v.  FulUj 
873;  Bolla  v.  ttctiwr,  226  N.  Y.  118.  CoiuUtutlODil  qmtian.— .  ,»^_  «  ....  -.™    .. 

I^>M»  <rf  orter.-Tn«t  Co,  ol  Anuria  K.  United  B«id  of  8^«vi«r,,  221  N.  Y.  3S7T  M.ttar  of  H«cl«tt 

Boi  Bourd  Co..  213  N.  Y.  334.  "■  CuroU.  215  N.  Y.  84;  P«pl«  s  »L  Curtii  t.  Kidnay. 

OiihT  not  appeklmblc  ■ — -      "  "  "    '-'"  ""■  "'    '^  ™ 


11822),  232  N.  Y  — .  "DlMeiil"    wlthtB   UHanlBS  aC  nbd.   L— BoyeB- 

--     ■  "      ■  ■     ■*■■  "   "      -  "-nley  Bquue  HpMl  Co..  223  N.  Y.  MS;  ZlBk*  V. 


Hipkioa,  103  App.  D>v.  408.  184  N.  Y.  Suin.  S02. 

Amy  nom    iDismant   mi   a>*r  d  MPtHattt 
dtTtabD,  dkmlMfBc  cOii9UlBt.-~Ms(n>|»^tu  Tnut 


.,     ■    „..    ...i..,,.... „.ore.  Ifl3N.         _,_ — , — . — . 

u[  MuuD.  ISG  N.  Y.  149;  VUbic  of  Chun-  dtrtabD,  dkmlMbic  convUlnt.— Ms(n>|»^u 

___  ,.    .,    2^    Maitir  of  King,  188  Co.  v.  Lon*  Acre  Elcuie  Li(ht  A  Poir— "-    *" 

(19211,  7-"  -" 


N'  Y"  12'  PwDlf  ei;  rel'    DeLnocy*--.  Ml,  Si.  Jo«^h'»         Lemm    to   mHMl.— Porter   v.   IntenutiDnal   Biidce 
A^irny  (192n.  198  App.  Div.  iBO.  ino  N    Y.  Supp.     (>.^.  ^IM  N\^Y.79;  Mmtter^of  Reed.  MI_N._y.  S86._«^^^ 


Y.  S3;  People  ' 

ma     a^,*     n;..     iifl     ICWl'  V     V     Sliimt.  ^^.,   .,™  .,.    ..  .„.  ..._„«  «.    ..,  „,.,  _^.    ...    _.  _^.,..  .^.^ 

117  App.  Div.  7fl.  101  N.  Y.  Supp.  1062;  Mitt«  of  City 
'  "  -  Tfork.  224  N.Y.  ISt;  Pwpk  a  nd.^  C 

„.8'".i««n""lS      '- 

N,  Y.  412:  Matter  ri^t,     Mokanel  v.  Mokmnel.  224  N.  Y.  B4a 

I  N.  Y.  S77;  Matter  Pl»lHe*.— Stewm  v.  Central  N«t.  Bank.  1S2  N.  Y. 

PoitbirrE,  218  N.  Y.  2S3;  Kiaaam  v.  United  Statea  Printinc  Co..  IW  N.  Y.  76. 

27-  Catwadt  Journal  Lo  v   ruiwr,  220  N.  Y.  788:  Riti-  afff.  128  App.  Div.  880,  890.  112  NTV.  8upp.  1134. 

no'llep  V   Lurie  223  N,  Y,  880;    Mailer  of  Dolbeer.   228  SOIIIclncT  af  itatCBMBt.— Judaon  t,  CeDtnil  Ver- 

N  Y   823-  Kennedy  V.  Lowncfc  229  N.  Y.  563;  I.' Homme-  monl  R.  R.  Co.,  15S  N.  Y.  607, 

di^v  C«A  230  NY  131(mem.);   Mattero[Bn>wn,230  qnMOODC  mlcWAUe^-Binlow  v.  DaTol.  150  N.  Y. 

N    Y    13Mi^V  Fivtiffm  V   Favenhani,  230  N.  Y.  XtT^:  Davia  v.  Comue.  IsTn.  Y.  172:  Grannan  v. 

133   (mem    ■  Herb  v.  MetropoliUn  Hoepital.  80  App.  W«ich«te[  Radna  Agni..   153  N.  Y.  449;  Baiter    t. 

Div    HsTiM.  SON.  y.  8iipp^S2;  Matter  of  WUl^  &  MeDonneii.  154^^5. 432, 438;  Heatn  t.  Shea.  158  N.   Y. 

Ann  Div   lOi   8S  N  V   Sudd  584;  McGinn  v.  General  168;  Scbenek  v.  Bam»,  150  N.  Y.  318;  Coataoorth  v. 

Kii  Saving  C^ralion  (19211,  232  N    Y--.  Letilb  Valley  R.  Co.,  156  N.  Y.  461. 

(Men  EnnUDK   lunt    trials— WriEht   v.   Hunter.  Qoattani  ecTOBed.— Schenck  v.  Banxa,  166  N.  Y. 

46™ YTiS^amiv.  Burdetl,  73N.  V,  13*;Bii*ley  318;9nolin...EriePn«fvim  Co..  ISO  N.  Y.  50;  BlMcb- 

V  Conner  78  N  Y  218' Uoee  r  Edi»D  Geo,  Elec.  Co..  ko  v,  Wunter.  156  N.  Y.  437;  Coatiwocth  v.  Laufh 

150  N  Y's7C«DOnigri  v,  Alteri.  164  N,  Y.  «8i  N.Y.  Valley  Ry.  Co.,  166  N.  Y.  451;  WoUoan  v.  Wetmore. 

C   A  H    R   R.  R^o  V.  State.  168  N.  Y.  28#;  Bulk  of  162  N.  Y.  503;  People  v.  Buffalo  FLah  Co.,  164  N.  Y.  03, 

ChSa   it"  r   Morae.  168  N.  Y.  458;  Cooper  v.  N.  Y..  114;  Nerwhoimer  v.  Smytb,  187  N.  Y.  202:  Suinway  v. 

O  i  W  Rv  Co,  IKON.  V.12;ReiphT.Dver,180N.Y.  Von  Bemulh.  167    N.Y.    498;  Matter  of  Daviei.  108 

107- Allen  ¥  Coro  Each.nie  Bank,  181  N.  V.  378;  Edder  N.  Y.  89;  Sewani  v,  Davia.  IBS  N.  Y.  415,  41B:  Callanan 

y    VUiaie  of  llion.  229  rJ.  Y.  BIS.  t-  K.  A.  C.  A  L.  C.  R.  R.  Co.,  199  N.  Y.  288;  Waldorf 

OrfSTtor  Jml«nieilt  OD    plewllnBii.-.Mulkina   v.  Artoria  HoMI  Co.  v.  New  York,  212  N.  Y.  97;  CenttaJ 

(Ji.™    229  V    Y    606  Tnial  Co.  v.  Piltaburi,  Bhawmut  A  Northern  R.  R.  Co., 

-    -          -   *     ---     ■■■           -   ■                     ■  239N.Y.ea;PoweIlv.  Welch,  220  N.Y.  633;  FiDHno 

V.  Buck,  230  N.  Y.  512;  Wahle-Fhillipa  Co,  v,  Fllaferald, 
173  App.  Div.  129,   1S8  N.  Y,  Supp.    168;  hfatts   of 

Bickertoov.NewYork  Theatre  Co.  (1021). 232  N.  Y.l; 

Bicker-  Kaeton  v.  ZimmermaD  (1921).  198  App.  Div.  260.  187 

„                   ,.  (1021},  232  N.  Y,  ■  .T„„._.     .— 

Final  dcWrmliiatlon.— Van   Arsdale  v.   Kii^,    _.-  . 

N    Y    325'  Brovn  v    Fcek.  204  N.  Y.  238;  Kuton  v.  of  BBpellate  diTlllOB.—People  ei  rel.  De  Laiuy  v.  Mt. 

Zimmerman  (1921),  196  App.  Div.  280,  187  N,  Y,  Supp.  St.  JoMpb'i  Academy  (1921).  198  App.  Div,  28o.  190 


rdcr  appalnllDK  appraiiirTS  undrr  itack 
inlaw,  f  17  Dalflnalordcr.—MalierotBli 

■lew  Yotfc  ThMtre  Co.  (1021},  3S2  N.  Y,  1.  N.  Y.  Supp.  177, 

■    -  -        ■    —  -     •'        ■-^-•-        "■>—    >■■        '—MliaDa  not 


,».  ,—,„.»..« ™,.    Radni  A«ii.7l5a  N.'^tfi^  458;  Youn« 

Co   V   Monok  Co,,  224  N.  Y.  699;  Waller  at  WhllmaB.  Y.  61S. 

225  N    Y'.   I                                                            .  Mandamni,  ordtn  daulas.— People  ei  leL  Mo- 

ModiacBtlon  «f  Judtmcnt.  appeal  aBorrictaf.—  Donald  v,  Clawm.  163  N.Y.  623:  People  ei  nL  Rodnra 

Unitid  Stalee  Trust  Co,  v.  Blake  (1921(.  197  App.  Div.  v.  Color,  166  N.  Y.  1;  People  a  nl  taililboD  v.  CoW, 

036   18S  N   Y   Hupp  055.  188  N,  Y,  6;  People  e.  rel.  EUmra  Advertiaer  Aan.  -r. 

iWl  ordm    lit   ipeclal  proceed  Ino ,— People   v.  Gorman.  222  N.  Y.  712. 

MortoHlioan  A  Tnut  Co.,  IMIN.  Y,  117;Peri  V.  N.  ScTlew    ot    ■abmltted    ranbOTtnr.— BradWr    «. 

Y  C  4  H  R  B.  K.  Co.,  152  N.  Y.  521.  526;  Morriam  v.  Crane,  201  N.  Y.  14.  revi.  133  App.  Div.  880.  117  fi.  Y, 
Wood  A  Parker  Ijtb.  Co.,  165  N.  Y.  137:  Jcimleia'  Mer.  Buw).   1130, 

A^vv  Rolh«bild.lS5N.Y.265;PR>pteex  reL  Broni  tfneatloB  of  lactaea.— People  e>  reL  MenhaDta- Nat. 

Gaa*  Eloe  Co   v   Puker.  16S  N.  Y,  30S:  Vui  Aradale  Bank  v.  Purdy.  202  N.  Y.  5M. 

Y  Kinii.  155  N.  Y.  32.');  Metier  of  A«iimeyJ3sneral,  155  Decree  ot  iaiTa^le.-~Mattei  of  Harriott,  146  N.  Y. 
N  Y  MIN  Y.SeeurilyCo.v.  SacatogaGiw  4  E.  Ijght  540;  Mailer  of  Small,  168  N.  Y.  128:  Matter  of  Tboni, 
ci    i56N.Y,8*a;  Matierof  Giah,  157  N,  Y.«;   Valley  162   N.    Y,   238. 

man  V   Rohrii   103  N.  Y,  438,  afta.  127  App.  Div.  692.  JtirladlcllBDa]    qtieatloa,    raiaed    for    firat    time, — 

111  N'Y   Supp,  736:  Matter  of  Gibson.  195  N.  Y.  466,  Dobbina  v.  HyiaeuK,  Binthunton  A  New  Yorit  R.  Co.. 

469'  Matter  at  Droege.   197  N.  Y.  44;  Knickeiboeker  215  N.  Y.  674. 

Tnwt  Co  V  O.  C,  A  R.  S,  R-  Co..  197  N.  Y.  301;  Conlon  JmUdletlOD  limited  to  —vf™  ni  .m.i.i  ri.t.«»,i>^ 

T  Kelly   199  N.  Y,  43.  revg.  136  Aro-  Div.  MO,  122  N.  tloo  of  appellate  divoiw.- 

Y  BuDD  1126-   People  ei  rel.  L.  A.E.L.A  P.  Co.v.  P.  B.  Keepadry  Conatruction  Co 
Com     109  N.  Y.  254;  Matter  ol  Mohawk  Oveiall  Co.,  JadEmeola  ta  aettone 
iJTri  Y  474.  alTa.  166  App,  Div.  879,  140  N.  Y.Bupp.  v.  BulTook.  207  N.  Y.  567. 
1132-  Matter  of  Hstdy,  216  N.  Y.  132;  Jlaller  of  City  UoHoD    to    dtamlu    appeal    denied.— Werner    t, 
ofNew  York.  216N.Y.  401;  M*lerof  City  of  Sew  York.  Oty  of  New  Yd*.  229  N.  Y,  666. 

g  689.  Limitations  on  appeal  n>  court  of  appeals. 

The  jurisditrtion  conferred  by  the  last  secUon  is  subject  to  the  following  limitati(Ki8, 
exceptions  and  conditions: 

1.  No  appeal  shall  be  taken  to  said  court  in  any  civil  action  or  proceeding  commenced  in 
any  court  other  than  the  supreme  court,  court  of  claims,  county  court,  or  a  sum^te's 
court  unless  the  appellate  tlivision  of  the  supreme  court  allows  the  appeal  by  an 
order  made  at  the  term  which  rendered  the  determination,  or  at  the  next  term 
after  judgment  is  entered  thereupon  and  ehall  certify  that  in  its  o|»nicm  a  question  <rf 
law  is  involved  which  ought  to  be  reviewed  by  the  court  of  appeals. 

2.  The  jurisdiction  of  the  court  is  limited  to  the  review  of  queations  of  law. 

3.  No  unanimous  decision  of  the  appellate  division  of  tfae  supreme  court  that  there  is 
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evidence  supporting  or  tending  to  sustain  a  finding  of  fact  or  a  verdict  not  directed  by 
the  court  shall  be  reviewed  by  the  court  of  appeals,  but  where  the  justices  of  the  appel- 
late division  from  which  an  appeal  is  taken  are  divided  upon  the  question  as  to  whether 
there  is  evidence  supporting  or  tending  to  support  a  finding  of  fact  or  a  verdict  not 
directed  by  the  court,  a  question  of  review  is  presented. 

DoHvmtiOD,— Code  civ.  proo.,  §  101.  as  anu  by  L.  1877,  ing  AssDm  222  N.  Y.  691;  Tidd  ▼.  Skinner,  225  N.  Y.  422; 
eh.  416,  L.  18d7,  eh.  435,  L.  1888,  eh.  562,  L.  1895,  oh.  946,  Deyo  v.  Huduon.  225  N.  Y.  602;  Saranac  Land  4c  Timber 
L.  1806,  oh.  559.  L.  1808,  eh.  674,  L.  1900.  oh.  592.  L.  1917,  Co.  v.  Roberts.  227  N.  Y.  188:  StiUmsn  v.  aty  of  Clean, 
ch.  290.  withodt  ehance.  The  last  clause  of  sabd.  3  is  from  228  N.  Y.  322;  Farrell  v.  Brady,  229  N.  Y.  607;  Reppeit 
eode  dv.  proe..  1 1337,  as  am.  by  L.  1894.  oh.  688,  L.  1895.  v.  Hunter,  229  N.  Y.  60S;  Albert!  v.  Heineman.  230  N .  Y. 
eh.  946,  second  elause.  f  191  originally  revised  from  585;  People  v.  Trimarchi  (1921),  231  N.  Y.  263;  Biims 
eode  of  proe.,  |11.  Amendment  of  1895  substituted  Manufaoturinc  Co.  v.  Churchfield  IVoducts  Corpora- 
present  section  for  original  section.   Such  amendment  was  tion  (1921),  231  N.  Y. — . 

madebeeauseof  the  change  made  in  the  jurisdiction  of  the        Dbsent  ob  qaestloii  of  Ikw«— Taylor  t.  Higgs,  202. 

•sort  by  1 9  of  art.  VI  of  the  oonstitation  of  1894.  N.  Y.  65,  revg.  136  App.  Div.  906.  119  N.  Y.  Supp.  1146. 

'    'idkr  •        ■  •    -        ••  —  -        -  - 


Jurtedletloii  under   aubd.   2. — Flickinger  v.   Glass,  New  flndiiiBS  bj  aimellato  dtvlaioiis  eoneliiilTe* 

222  N.  Y.  404:  People  v.  Davis  (1921),  231  N.  Y.  60.  ness.— Hall  v.  O'Brien.  218  N.  Y.  50. 

Actton  orlgliiatliig  in  Jmtlces*  eoiirt.~Brown  v.  Qaestloiis  of  law.— Coffin  y.  Hollister,  124  N.  Y. 

Brown.  16  N.  Y.  106;  Cook  v.  NelUs,  18  N.  Y.  126;  Sid-  644;BossoutT.R.,  W.4cO.R.Co.,181N.  Y.  87;  Sohoep- 

weU  ▼.  Oieig.  157  N.  Y.  30.  flin  ▼.  Coffey,  162  N.  Y.  12;  Cooper  v.  O.  4c  W.  R.  Co.. 

AppHcatloii  for  Icaye  to  appeal.— Porter  v.  Inter-  180  N.  Y.  12;  Ssuehy  ▼.  Hillside  Coal  k  Iron  Co..  150 

national  Bridge  Co.,  163  N.  Y.  79;  Springs  v.  James,  187  N.  Y.  219;  O'Brien  v.  Bast  River  Bridge  Co.,  161  N.  Y. 

App.  Div.  669.  122  N.  Y.  Supp.  476;  Calvin  v.  New  York  539;  Mass.  Nat.  Bank  v.  Shinn,  163  N.  Y.  360;  National 

Central,  etc.,  R.  Co.,  216  N.  Y.  710.  Harrow  Co.  v.  Bennet  A  Sons,  163  N.  Y.  506;  Van  Beursn, 

Anowanee  of  appeaL— Soiolina  v.  Erie  Preserving  v.  Wotherspoon,  164  N.  Y.  368;  Hinckel  v.  Stephens, 

Co.,  151*  N.  Y.  50:  Commercial  Bank  v.  Sherwood,  162  165  N.  Y.  171;  Village  of  Champlain  v.  McCrea,  165  N. 

N.  Y.  310;  Fisher  Co.  v.  Woods,  187  N.  Y.  90,  revg.  110  Y.  264;  Townsend  v.  BeU,  167  N.  Y.  462:  Bank  of  China 

App.  Div.  890,  96  N.Y.  Supp.  1125;  Terwilligerv.Brown-  v.  Morse,  168  N.  Y.  458;  Waltach  v.  Rivenide  Bank, 

tag.  Kng  A  Co.,  207  N.  Y.  479;  BoUes  v.  Scbeer,  225  N.  206  N.  Y.  434;  Matter  of  Kindbeig,  207  N.  Y.  220;  In- 

Y.  118;  Eastern  Steel  Co.  v.  Globe  Indemnity  Co.,  185  temational  Ferry  Co.  v.  Am.  Fidelity  Co.,  207  N.  Y.  350; 

App.  Div.  695.  174  N.  Y.  Supp.  96.  Pool  v.  Brunswick-Balke-Collender  Co.,  216  N.  Y.  310; 

iadgment  entered  apon  order  of  appellate  dlvl-  Dann  v.  Pahner,  151  App.  Div.  151, 135  N.  Y.  Supp.  41 1. 

■Ion  reversing  Interloentory  Jadgment  and  dlreet-  Krldenee  tending  to  fuitaln  verdlet.— Meserole 

Ing    dlsmlaaal    of    complaint    not    appealable.—  v.  Hoyt,  161  N.  Y.  59:  Cronin  v.  Lord,  161  N.  Y.  90; 

Baiunert  v.  Malkin  (1921),  231  N.  Y.— .  Ostrom  v.  Orean,  161  N.  Y.  353;  Consolidated  Elec.  Co. 

Certillcate  aUownuc.— Young  v.  Fox,  155  N.  Y.  615;  v.  Atlantic  Trust  Co.,  161  N.  Y.  605;  Lewis  v.  Long  Is- 

Commerdal  Bank  v.  Sherwood,  162  N.  Y.  810;  Kurs  v.  land  R.  R.  Co.,  162  N.  Y.  52;  Kleiner  v.  Third  Ave.  R. 

Doerr.  180  N.  Y.  88.  affg.  86  App.  Div.  507,  83  N.  Y.  R.  Co..  162  N.  Y.  193:  Rogers  v.  Clement,  162  N.  Y.  422; 

Sopp.  736;  Wahle-Phillips  Co.  v.  Fitsgerald,  173  App.  Fealey  v.  Bull,  163  N.  Y.  397;  Matter  of  Totten,  179  N. 

Div.  129,  158  N.  Y.  Supp.  158.  Y.  112;  People  ez  rel.  Stephenson  v.  Bingham.  205  N.  Y. 

meet  of  order  aUowing.— Commercial  Bank,  v.  Sher-  168;  Ga  Nun  v.  Pahner,  216  N.  Y.  603. 

wood.  162  N.  Y.  810,  317;  Caponigri  v.  Altieri,  164  N.  INseretlon  of  fnpreme  eonrt  In  using  writ  of  cer- 

Y.  476,  480.  tiorari. — People  ez  rel.  Toms  v.  Board  of  Supervisors, 

UnaniuMMS  deeblon.— Ssuehy  v.  HUUde  Coal  A  919  N.  Y.  150. 

Iron  Co.,  150  N.  Y.  219;  CspUn  v.  N.  Y.  Biscuit  Co..  151  Aetlon  for  pcfional  Injunr.— Riddle  v.  MacFadden. 

N.  Y.  171;  Huda  v.  American  Glucose  Co..  151  N.  Y.  201  N.  Y.  215:  Middleton  v.  Whiteridge.  213  N.  Y.  499. 

549;  Laidlow  v.  Sage.  158  N.  Y.  73:  Reed  v.  McCord,  Aetlon  at  law  wherein  fraud  aUeged.— Booth  ▼. 

160  N.  Y.  330:  Warn  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co..  163  Slee,  217  N.  Y.  667. 

N.  Y.  525;  McQuircv.  Bell  Tel.  Co.,  167  N.  Y.  208;  Wagner  Beflew  of  J«A|nient  dtobairing  attomey.—Matter 
T.    Grimm.    169    N.  Y.    421;    Kissam  v.  United  SUtes  of  Flannery,  212  N.  Y.  610,  affg.  150  App.  Div.  369,  138 
PtintiBg  Co..  199  N.  Y.  76;  People  ex  rel.  Stephenson  v.  N.  Y.  Supp.  612:  Matter  of  Hawes.  217  N.  Y.  602. 
Bingham,  205  N.  Y.  168;  Harnett  v.  Thomas  J.  Steen  <|iiestlon  of  net  tm  Joiy.— Colvin  v.  Post  Mori- 
Go..  216  N.  Y.  101;  Garrison  v.  Sun  Printing  4c  Publish-  gage  4c  Land  C^).,  225  N.  Y.  510. 

§  690.  Appeal  from  final  judgment  rendered  after  affirmance  of  interlocntory 
jttdgmenty  or  denial  of  motion  for  new  trial. 

Where  final  judgment  is  rendered  in  the  court  below,  after  the  affirmance,  reversal 
or  modification  of  an  interlocutory  judgment,  upon  an  appeal  to  the  appellate  division 
of  the  supreme  court,  or  after  the  rdfusal  by  the  appellate  division,  of  a  new  trial,  either 
upon  an  apphcation,  made  in  the  first  instance  at  a  term  thereof,  or  upon  an  appeal 
from  an  order  of  the  special  term,  or  of  the  judge  before  whom  the  issues,  or  questions  of  fact, 
were  tried  by  a  jury;  the  party  aggrieved  may  appeal  directly  from  the  final  judgment  to 
the  court  of  appeals,  notwithstanding  that  it  was  rendered  at  a  special  term  or  at  a  trial 
term  or  pursuant  to  the  directions  contained  in  a  referee's  report.  But  such  an  appeal  brings 
up  for  review  only  the  determination  of  the  appellate  division  of  the  supreme  court. 

DcrlfSttam.— Code  eiv.  proe.,  1 1336.  as  am.  by  L.  1805,  302;  Farrell  v.  Farrell,  205  N.  Y.  450;  Gabom  v.  Cardeaa, 

efa.  046,  amended.    See  Bowne  v.  Colt,  226  N.  Y.  658;  208  N.  Y.  131;  Silveratein  v.  Standard  Accident  Ine.  Co. 

Noble  v.  KendaU.  225  N.  Y.  678;  Stemmler  ▼.  Aledorf .  224  221  N.  Y.  332;  Rose  v.  Bristol,  222  N.  Y.  11;  Garrison 

N.  Y.  426;  Rose  v.  Bristol,  222  N.  Y.  11;  Silverstein  v.  v.  Sun  Printing  k  Publishing  Assn..  222  N.  Y.  691;  Noble 

StaiMlavd  Aeeident  Insoranee  Cooipaoy.  221  N.  Y.  332;  v.  Kendall,  225  N.  Y.  673. 

Wni  V.  BamweU,  197  N.  Y.  298;  HoUister  v.  Simonson.  When  iDterloeatory  Jadgment  of  »ppeilato  dl- 

170  N.  Y.  357.  flslon  Is  one  of  rvfersai*  plalntlir  cannot  appenl 

BiftwincMi — ^Review  of  interlooutonr  judgment  or  direetiy  there  from  to  wart  of  mppeftls* — Stemmler 

intermediate  order  on  appeal  from  final  jadgment.  C.  P.  v.  Alsdorf,  224  N.  Y.  426;    Geneva%neca-El.  Co.  v. 

A.,  U  662.  580.  584;  as  to  review  in  the  court  of  appeals  Economic  Power  4b  Constr.  Co..  137  App.  Div.  481.  122 

upon  an  appeal  from  final  judgment  after  affirmance  of  N.  Y.  Supp.  724;  Vose  v.  Conkling,  159  App.  Div.  2o{ 

interlooutooy  judgment  or  denial  of  new  trial.  Id.,  f  603.  144  N.  Y.  Supp.  1. 

AMltestioii  nnd  eflset^— King  v.  Barnes,  109  N.  Y.  Nonppcnl  from  Annl  Jadgment  entered  anon  order 

267:  Rich  ▼.  Manhattan  Ry.  Co.,  150  N.  Y.  542;  Leonard  of  modfllentlon.— Tiedemann  v.  Tiedemann,  226  N.  Y. 

▼.  Baraum,  168  N.  Y.  4};  Hollister  v.  Simonson,  170  N.  658. 

Y.  357;  MoNamara  ▼.  Goldman,  194  N.  Y.  315,  affg.  122  Appeal  dlreetlf  to  eoart  of  ipirtwli      T  on-ftn  v. 

App.  Div.  022,  106  N.  Y.  Supp.  1139;  Will  v.  BamweU;  Guggenheim,  230  N.  Y.  19;  United  States  Trust  Co.  v. 

197  N.  Y.  298;  Girling  v.  aty  of  New  York,  197  N.  Y.  BUke  (1921).  197  App.  Div.  936,  188  N.  Y.  Supp.  955. 

§  691.  Application  for  leave  to  appeal;  stay  pending  application. 

Where  a  party  is  required  in  order  to  take  an  appeal  to  the  court  of  appeals  to  apply 
to  the  appellate  division  for  leave  to  appeal,  and  in  case  of  refusal,  to  the  court  of  appeals, 

<BS7 
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sudi  party,  upon  prosentiiig  to  the  court  proof  by  affidavit  that  he  intends  to  apply  to 
the  appellate  division  rendering  the  decision,  for  leave  to  appeal  to  the  court  of  appeak, 
and  in  case  such  i^PP^I^^  divisbn  shall  refuse  such  leave,  Uien  that  such  party  intends 
to  apply  to.  the  court  of  appeals  to  be  allowed  to  appeal  to  said  court  of  appeals,  and 
proof  that  the  prescribed  undertaking  has  been  filed  with  the  clerk  with  whom  the  judg- 
ment appealed  fnxn  is  entered,  shall  be  entitled  to  an  order  staying  all  proceedings  to 
enforce  such  judgment,  until  the  granting  or  final  refusal  of  such  leave  to  appeal.  The 
party  desiring  to  make  such  application  must  do  so  at  the  same  term  or  at  the  term 
of  said  appellate  division  next  succeeding  that  at  which  judgment  of  affirmance  was 
rendered  and  notice  of  entry  th^ieof  served  upon  the  party  aggrieved,  and  in  case  said 
appellate  division  refuses  such  application,  then  such  party  shall  have  thirty  days  fimn 
and  after  service  of  a  copy  of  the  order  of  said  appellate  division  denj^ing  such  appli- 
cation, with  notice  of  entry,  in  which  to  apply  to  the  court  of  appeals  to  bq  allowed  to 
so  appeal.  If  the  court  be  in  recess  during  all  or  part  of  such  period,  an  application 
may  be  made  upon  notice  served  within  such  period  to  be  heard  after  the  expiration 
thereof,  if  noticeici  for  a  day  not  later  than  ten  days  after  the  court  shall  have  re-con- 
vened. If  leave  to  appeal  be  granted  to  such  party,  he  shall  have  thirty  days  fr^m  the 
granting  thereof  to  perfect  an  appeal  to  the  court  of  appeals. 

DerlTatton.-— Code  dv.    proo.,    §1310,   m   am.  by     New  matter  is  to  darify  praetioe.    f  1810.  oriciiially  r»- 
L.  1808.  oh.  4.  L.  1805.  oh.  946,  L.  199S,  oh.  292.  L.  1917,     vised  from  eode  of  proc..  f  339,  first  sentenee,  and  1 842. 
eh.  298.  last  two  senteaoee,  without  ohance  of  substanoe. 

§  692.  Limitation  of  time  to  appeaL 

An  appeal  to  the  court  of  appeals  must  be  taken  within  sixty  days  after  service  upon 
the  attorney  for  the  appellant  of  a  copy  of  ihe  judgment  or  order  appealed  from  and 
a  written  notice  of  the  entry  thereof  except  that  ihe  party  entering  the  judgment  or 
order,  or  serving  the  notice  of  the  entiy  thereof,  shall  not  be  entitled  to  further  notice 
to  Ihnit  his  tune  to  appeal.    (Am.  by  L.  1921,  ch.  372,  in  effect  Oct.  1,  1921.) 

D«rl?mttoii.~-€ode   oiv.    proo..  §  1325,    as   am.   by  Time  of  appeal.— I^tne  v.  Wheeler,  101  N.  Y.  17; 

L.  1877,  oh.  416.  L.  1805,  oh.  946,  L.  1909,  oh.  418,  origi-  Marsh  ▼.  Pieroe,  110  N.  Y.  639;  Guarantee  Trust,  eto.. 

nally  revised  from  code  of  proo.,  f  331,  as  am.  by  L.  1876,  Co.  r.  PhiL,  R.  4b  N.  E.  R.  Co.,  160  N.  Y.  1;  Steamship 

eh.  431.  Richmond  HUl  Co.  v.  Seager.  160  N.  Y.  312;  Porter  t. 

Befcvenoet*— Service  of  notice  of  appeal,   C.  P.  A.,  International  Bridfe  Co.,  163  N.  Y.  79;  Wincert  ▼.  Kra- 

f  662;  time  not  extended,  except  when  party  dies,  Id.,  kauer.  180  N.  Y.  265;  Chase  v.  Ettinger,  185  App.  Div. 

§99.  225,  172  N.  Y.  Supp.  745. 

^Ord^»  what  eoustltates.— People   ex  rel.  WallkiU  Eitensloii  of  tlme^— Hall  r.  Brown,  189  App.  DtT. 

VaLR.Co.v.Eeator,  101N.Y.610.      See  also  eases  cited  388,   124  N.  Y.  Supp.  52. 
under  §  190,  ante. 

§  693.  Security  to  perfect  appeal. 

To  render  a  notice  of  appeal  to  the  court  of  appeals  effectual  for  any  purpose,  except 
m  a  case  where  it  is  specially  prescribed  by  law  that  security  is  not  necessary  to  per- 
fect the  appeal,  the  appellant  must  give  a  written  undertaking  to  the  effect  that  he 
will  pay  all  costs  and  damages  which  may  be  awarded  agunst  him  on  the  appeal  not 
exceeding  five  hundred  dollars.  The  appeal  is  perfected  when  such  an  undertaking  is 
given  and  a  copy  thereof,  with  notice  of  the  filing  thereof,  is  served.  Provided,  however, 
that  no  security  shall  be  necessary  to  perfect  such  an  appeal,  where  the  appellate  divi- 
sion or  a  judge  of  the  court  of  appeals  shall  certify  that  a  constitutional  question  is  in- 
volved; nor  by  a  claimant  under  the  workmen's  compensation  law  where  the  decision 
of  the  appellate  division  is  not  unanimous,  nor  where  the  decision  of  the  appellate  divi- 
sion is  unanimous  and  such  appeal  is  with  the  consent  of  the  appellate  division,  or 
a  judge  of  the  court  of  appeals.    (Am.  by  L.  1921,  ch.  552,  in  effect  Oct.  1,  192L) 

DerlyatloD.— Code  dv.  proo.,  f  1326.  without  ohance  of  Failure  to  serre  notfoe  of  appeal  and  ludertakliv. 

substanoe;  odtfinaUy  revised  from  oode  of  proo.,  §  334,  — Miller  4c  Sons  Co.  v.  Sergeant  Co.,  229  N.  Y.  609. 

in  part,  and  §  343.  Llabllitj  of  suretfes. — ^Bennett  v.  Amerioan  Surety 

■eferencfls.— Waiver  of  seourity,   C.    P.  A.,  1 669;  Co.,  73  App.  Div.  468,  77  N.  Y.  Supp.  207;  Glin  v.  little, 

deposit  in  lieu  of  undertakinc.  Id.,  {  564:  new  undertaking,  43  Miso.  421.  89  N.  Y.  Supp.  488;  Donovan  t.  Claik,  76 

Id.,  1 149;  not  reouired  of  people.  Id.,  {  670;  nor  of  munioi-  Hun  339.  27  N.  Y.  Supp.  686;  Steme  v.  Talbott,  89  Hun 

pal  corporation,  Id.,  f  671.  368,  35  N.  Y.  Supp.  412. 

In  (eneral«--<Sallin  v.  The  AUemannia  Fire  Ins.  Co.,  Stay  of  proeeeamcs* — ^Architectural  Iron  Works  ▼. 

226  N.   Y.   570.  City  of  Brooklyn,  85N.  Y.  652:  King  v.  Banes,  107  N. 

«*OMt8.*'— Meyer  v.  Mayo.  193  App.  Div.  882,  183  Y.  645:  Nat.  Sav.  Bank  v.  Slade.  17  App.  Div.  115,  44 

N.  Y.  Supp.  73;  GaUnger  v.  Engelhardt,  26   Misc.  49,  N.  Y.  Supp.  934;  Carpenter  v.  Fisher,  18  App.  Div.  561, 

55   N.   Y.  Supp.   334.  46  N.  Y.  Supp.  5;  Matter  of  Pye,  21  App.  Div.  267,  47 

Sufflcleiiey  of  mider«akliiff.r— McEboy   v.    Mum-  N.  Y.  Supp.  689;  Guilfoyle  v.  Pieroe,  22  App.  Div.  131, 

ford,  128  N.  Y.  303;  Travis  v.  Travis.  48  Hun  343,  1  N.  47  N.  Y.  Supp.  899;  Swan  v.  Mut.  Res.  Fund  Assn.,  22 

Y.   Supp.   357.  Miso.  256,  50  N.  Y.  Supp.  46:  Matter  of  Gihon,  29  Miso. 

OpMwCanity  to  ffle  iindertakliif.—WsIs  v.  Hum-  273.  61  N.  Y.  Supp.  244.  affd..  49  App.  Div.  635.  63  N. 

lioh,  158  App.  Div.  584.  143  N.  Y.  Supp.  806.  Y.  Supp.  1108;  Samhomme  v.  Ptuh  &  Co..  53  Mise.  41, 

Aeeeptaoee  of  servloe  of  andertaldnc^Gilpin  v.  102  n.  Y.  Supp.  923;  Erie  R.  R.  Co.  v.  Roohester,  C.  E. 

Ravage,  138  App.  Div.  416,  124  N.  Y.  Supp.  875.  T.  Co.  57  Mise.  180.  182,  107  N.  Y.  Supp.  940. 
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§  694.  Security  to  stay  execution  on  judgment  or  order  for  money. 

If  the  appeal  is  taken  from  a  judgment  for  a  sum  of  money,  or  from  a  judgment  or 
order  directing  the  payment  of  a  sum  of  money,  it  does  not  stay  the  execution  of  the 
judgment  or  order  until  the  appellant  gives  a  written  undertaking  to  the  effect  that 
if  the  judgment  or  order  appealed  from  or  any  part  thereof  is  affirmed,  or  the  appeal 
is  disniissed,  he  will  pay  the  sum  recovered  or  directed  to  be  paid  by  the  judgment  or 
order  or  the  part  thereof  as  to  which  it  is  affirmed.  But  where  the  judgment  or  order 
directs  the  payment  of  money  in  fixed  instalments  the  undertaking  must  be  to  the  effect 
that  the  appellant  will  pay  each  instalment  which  becomes  payable  pending  the  appeal, 
or  the  part  thereof  as  to  which  the  judgment  or  order  is  afi^rmed,  not  exceeding  a  sum 
specified  in  the  undertaking,  which  must  be  fixed  by  a  judge  of  the  court  below. 

Dcrfmtfon.--Code  dv.  proo.,  S  1327.  The  iMt  two  deere,  33  App.  Div.  9&  47  N.  T.  Bam.  770:  Lamport 
■enteDoea  omitted  here  are  induded  in  a  general  proviiion  ▼.  Smedley,  167  App.  Div.  443.  143  N.  T.  Sapp.  360, 
relatinc  to  new  or  additional  Beeurity.  1 140.  ante.    1 1837.     afld.,  318  N.  Y.  8l 


.—Goodwin  r.  Banal.  103  N.  Y. 

Kmaon.— uuroy  v.   J!iveraol^>Ulokolc   i;o..    VM  224;  Moisiroy  ▼.  Mumford.  138  N.  Y.  808.  revf.  60  Hon 

App.  l>iv.  207.  106  N.  Y.  Supp.  188;  Grow  v.  Garloek.  178.  18  N.  Y.  Supp.  487;  Bristol  v.  Graff.  70  App.  Div. 

SO  Hvn  60a  436.  80  N.  Y.  Supp.  80;  Jackeon  v.  Lawyers'  Surety  Co., 

■iraet  of  Dndcrtaldjis*— De  Gamp  v.  Thompson,  06  App.  Div.  868.  88  N.  Y.  Sapp.  676;  Hennion  v.  lOpp, 

32  Miao.  386.  60  N.  Y.  Sapp.  464,  affd..  160  N.  Y.  444.  33  l£se.  437,  60  N.  Y.  Supp.  760,  affd.,  80  App.  Div. 

FMmi  «r  Diid«rtakl]ic.— Peoptes  Trust  Co.  v.  John-  388.  61  N.  Y.  Sapp.  060:  Gelder  v.  National  Surety  Co., 

son,  188  App.  Div.  800.  172  N.  Y.  Supp.  014.  78  Miso.  88.  137  N.  Y.  Supp.  716. 

BBfof«eiiiait«rjiidsiiient  whflnseeuHty  toitftj  AUmony.— Galusha   v.   Galusha,    108   N.   Y.    114: 

oecatton  mot  glvOii«--Matter  of  Meyer.  200  N.  Y.  60.  Markoe  v.  American  Surety  Co.,  44  App.  Div.  386,  60 

Stay  9t  proeeedliiKB.~Eno  v.  N.  Y.  Elev.  R.  Co.,  N.  Y.  Supp.  674.  affd.,  167  N.  Y.  603;  McBride  v.  Me- 

16  App.  Div.  836.  44  N.  Y.  Supp.  61;  Laos  v.  Gilder-  Bride,  66  Hun  401,  8  N.  Y.  Supp.  448. 

§  696.  Security  to  stay  execution  on  judgment  or  order  for  delivery  of  docu- 
ment or  property. 

If  the  appeal  is  taken  from  a  judgment  or  order  dbrecting  the  assignment  or  delivery 
of  a  document  or  of  personal  property,  it  does  not  stay  the  execution  of  the  judg- 
ment or  order  until  the  thing  directed  to  be  assigned  or  delivered  is  brought  into  the 
court  below,  or  placed  in  the  custody  of  an  officer  or  receiver  designated  by  that  court, 
or  the  appellant  gives  a  written  undertaking  as  prescribed  in  the  next  section. 

DcrtfBttoii.— Code  eiv.  proo.,  1 1838,  without  ehance;  In  feiMffaL— Dady  v.  O'Rourke,  66  App.  Div.  466, 
otudnaDy  revised^from  eode  of  proe..  1 886,  in  part.  73  N.  _Y. ,  Sapp.  _837. 


.— Rdease  of  levy  on  peraonai  property        AppHoitloii.— Ryan  v.  Webb.  80  Hun  486;  Bank  of 
pending  appeal,  C.  P.  A.,  f  680.  Havanna  v.  Moore,  8  WUy.  Die.  108. 

§  696.  Security  to  stay  execution  on  judgment  for  a  chattel. 

If  the  appeal  is  taken  frcxm  a  judgment  for  the  recovery  of  a  chattel,  it  does  not  stay 
the  execution  of  the  judgment  until  the  appellant  gives  a  written  undertaking  in  a  sum 
fixed  by  the  court  below  or  a  judge  thereof  to  ihe  effect  that  the  f^[>pellant  will  obey  the 
direction  of  the  appellate  court  upon  the  appeal. 

ttaltailoB."-Code  dv.  proe..  1 1830,  without  ehance;  SofltefoiMy  of  Dodcrtakliw.— Goodwin  v.   BuniL 

oticinany  revised  from  code  of  proe..  |  836.  in  part.  103  N.  Y.  334;  Bristol  v.  Graff,  7^  App.  Div.  436,  483,80 

liMHIDi  mt  widcrtakliis.-4>ady  v.  O'Roarke,  66  N.  Y.  Sapp.  80;  Ryan  v.  Webb,  88  Htm  486. 
App.  Div.  466.  73  N.  Y.  Supp.  837. 

§  697.  Security  to  stay  execution  on  judgment  or  order  directing  conveyance. 

If  the  appeal  is  taken  from  a  judgment  or  order  directing  the  execution  of  a  conveyance, 
or  other  instrument,  it  does  not  stay  the  execution  of  the  judgment  or  order  until  the 
instrument  is  executed  and  deposited  with  the  clerk  with  whom  the  judgment  or  order 
is  entered,  to  abide  the  direction  of  the  appellate  court. 

DsrffBltMi.— Code  dv.  proo..  1 1380,  without  ofaange;  883,  188  N.  Y.  Sapp.  78;  Hatton  v.  MoAiddin,  3  N.  Y. 
oridnaUy  revised  from  oode  of  proo.,  I  337.  Sapp.  104,  16  Civ.  Proe.  Rep.  43. 

TpiBtrtlaii^—Wals  V.  Homtieh.  168  App.  Div.  684,  InnitfoB  Bnri  ««piMtl  «r  lJM«niiiiNiti.-<Ma^ 
148  NTYrSapp.  806;  Msyer  v.  Mayo,  103  App.  Div.     v.  Qahuha.  108  N.  Y.  114;  Warii«  v.  Ayres.  13  AbbTPt. 

113. 

§  688.  Security  to  stay  execution  on  judgment  or  order  for  tiie  sale  or  posses- 
sion of  real  property. 

If  the  judgment  or  order  directs  ihe  sale  or  the  delivery  of  the  possession  of  real  [m)p- 
erty,  or  entitles  the  respondent  to  the  immediate  possesion  thereof,  an  appeal  does 
not  stay  the  execution  of  the  judgment  or  order  until  the  appellant  gives  a  written  under- 
taking to  the  effect  that  he  will  not,  while  in  possession  of  the  property,  commit  or  suffer 
to  be  committed  any  waste  thereon;  and  if  the  property  is  in  his  possession  or  under 
his  control,  the  undertiJcing  must  also  provide  that  if  the  judgment  or  order  is  affirmed 
or  the  appeal  is  dismissed,  and  there  is  a  deficiency  upon  a  sale,  he  will  pay  the  value 
of  the  use  and  occupation  of  such  property,  or  the  part  thereof  as  to  which  the  judg- 
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ment  or  order  is  affirmed,  from  the  time  of  taking  the  appeal  until  the  delivery  of  the 
possesfflon  thereof,  pursuant  to  the  judgment  or  order,  not  exceeding  a  specified  sum 
fixed  by  a  judge  of  the  court  below.  If  the  judgment  directs  a  sale  of  i^  property 
upon  the  foreclosure  of  a  mortgage  and  an  appeal  is  taken  by  a  party  against  whom  payment 
of  the  deficienoy  is  awarded  by  such  judgment,  the  undertaking  must  also  provide  that 
if  the  judgment  is  afl&rmed  or  the  appeal  is  dismissed  the  appellant  will  pay  any  defi- 
ciency which  may  occur  upon  the  sale,  with  interest  and  costs,  and  all  expenses  charge- 
able against  the  proceeds  of  the  sale,  not  exceeding  a  sum  fixed  by  a  judge  of  the  court 
below. 

DerlfBtloii.— Code  oiv.  proo..  1 1831,  m  am.  by  L.  1879,  When  wndcrtakliic  not  naalnd.— Biklwood  Ftek 

oh.  542.  L.  1897.  oh.  119.  without  ohango;  ori^naUy  ro-  Co.  r.  Bakar,  142  App.  Div.  496,  127  N.  Y.  Supp.  48; 

viaed  from  oode  of  proo..  f  338.  Mutual  Life  Ins.  Co.  ▼.  Robinson,  28  Mlao.  863.  62  N. 

Bafereneei. — Order  to  stay  prooeedioci  upon  ^peal  Y.  Supp.  795. 

to  appellate  diTision.  C.  P.  A.,  ||  014.  616.  HTeet  of  nndertaklnf.— Werner  v.  Tuoh,  119  N.  Y. 

AppUcatton.— Roeenbaum  v.  Tobler,  31  App.  Div.  632;  New  Yoric  Security  Co.  ▼.  Saraton  Gas  Co.,  5  App. 

812.  54  N.  Y.  Supp.  1114;  Commeraal  Bank  t.  Folts.  Div.  535,  39  N.  Y.  Supp.  486;  Union  Bank  of  Brookhrn 

85  App.  Div.  287.  54  N.  Y.  Supp.  764.  ▼.  American  Bondinc  Co.,  174  App.  Div.  542,  161  NTY. 

Cndcrtaldns    nqnlnd.— Sternbaoh    t.    Friedman,  Supp.  655;  Grow  ▼.  Garlook,  29  Hun  598. 
29  App.  Div.  480.  51  N.  Y.  Supp.  106& 

§  699.  Form  of  undertaking  where  appeal  from  judgment  or  order  of 
aflkmance. 

Where  the  judgment  or  order,  from  which  an  appeal  is  taken  to  the  court  of  appeals, 
aflSrms  a  judgment  or  order  to  the  effect  specified  in  either  of  the  last  five  sections,  the 
undertaking  must  be  the  same  as  if  the  judgment  or  order  which  the  appeal  is  so  taken 
was  to  the  same  effect  as  the  judgment  or  order  so  afi&rmed. 

DorlVBtton.— Code  dv.  proc^  1 1332,  without  ohance.     303.  810,  revs.  59  Hun  173,  13  N.  Y.  Supp.  437;  Briggs 
OoiifllnietloD.~MoElroy  v.  Mumford.   128  N.   Y.     v.  Brown,  13  Abb.  N.  C.  481. 

§  600.  The  last  six  sections  qualified. 

The  last  six  sections  do  not  extend  to  a  case  where  it  is  specially  prescribed  by  law 
that  an  appeal  may  be  taken  or  the  execution  of  a  judgment  or  order  appealed  from 
may  be  stayed,  without  security,  or  where  the  security  to  be  given,  for  either  purpose, 
is  specially  r^^ted  by  law. 

DerifBttoD.— Code  dv.  proo.,  1 1333,  without  ehange. 

§  601.  Case  on  appeal  where  verdict  was  subject  to  opinion  of  court 

Where  an  appeal  to  the  court  of  appeals  from  a  judgment  rendered  by  the  appellate 
division  of  the  supreme  court  upon  a  verdict  subject  to  the  opinion  of  the  court  has 
been  perfected,  a  case,  containing  a  concise  statement  of  the  facts,  of  the  questions  of 
law  arising  thereupon,  and  of  the  detennination  of  those  questions  by  the  appellate  dividon, 
must  be  prepared  and  settled  by  or  under  the  direction  of  the  court  below  and  annexed 
to  the  judgment-roll.  An  exception  is  not  necessary  to  enable  the  court  of  appeals  to 
review  the  detennination  of  a  question  of  law  arising  upon  the  verdict.  A  certified  copy 
of  the  case  must  be  transmitted  to  the  court  of  appeals  instead  of  the  case  upon  which 
the  judgment  of  the  court  below  was  rendered.  The  court  below  or  a  judge  thereof  may 
eactend  the  time  limited  by  law  within  which  the  papers  must  be  transmitted  to  the 
court  of  appeals  for  the  purpose  of  enabling  the  appellant  to  procure  the  case  to  be  pre- 
pared or  settled. 

Dcfflv»tloii.^Cade    dv.    proe.,    11339,  aa  am.  by  Prapanttoa  «r  esM.— People  v.  Featherly.  181 N.  Y. 

L.  1806,  eh.  946.  without  ehange;  orii^naUy  reriaed  from  607. 

parte  of  If  333,  285  of  oode  of  proo.  HTeet  of  fkllure  to  stele  fteta,    etc— Jaoos    ▼. 

BafcreiieM. — Caaee  and  pmnte  to  be  printed,  rulee  of  Cameron,  49  N.  Y.  646;  Reinmiller  ▼.  Slddmore,  69  N*. 

court  of  appeals,  6:  aa  to  manner  of  printinB,  oode  eiT.  Y.  661;  Evarte  v.  Kiehl,  102  N.  Y.  296:  Ck>wieiiho^en  r. 

proe.,  1 796;  appellant  to  serre  oopiee  of  case,  nalea  of  Ball.  118  N.  Y.  281;  South  Bay  Co.  v.  Howey.  190  N.  Y. 

eourt   of  appeals,    6;   oopies   of  case  and   pointe  to  be  240,  revg.  113  App.  Div.  382,  98  N.  Y.  Supp.  909. 
famished,  and  oopiea  of  pointe  to  be  served,  rules  of  court 
of  appeals,  7. 

§  602.  When  reversal  presumed  not  to  be  on  a  question  of  fact 

Upon  an  appeal  to  the  court  of  appeals  from  a  judgment  reversing  a  judgment  entered 
upon  the  report  of  a  referee  upon  the  special  verdict,  or  upon  a  general  verdict  with 
special  findings,  of  a  jury  or  a  decision  or  a  detennination  in  the  trial  court,  or  from  an 
order  granting  a  new  trial  upon  such  a  reversal,  it  must  be  conclusively  presumed  that 

e  judgment  was  not  reversed,  or  the  new  trial  granted,  upon  a  question  of  fact,  unless 
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the  particular  question  or  questions  of  fact  upon  which  the  reversal  was  made  or  the 
new  trial  was  granted  are  specified  and  referred  to  by  number  or  other  adequate  desig- 
nation in  the  body  of  the  judgment  or  order  appealed  from.  (Am.  by  L.  1921,  ch.  372, 
in  effect  Oct.   1,   1921.) 

Derlfmttoiu— Code    or,  proo.,     1 1388.    as    am.  by  75,  82;  Van  Siden  v.  City  of  New  York,  172  N.  Y.  604; 

1805,  oh.  940.  L.  1912.  eh.  361.  without  ohange;  orig)-  Gates  ▼.  Dudfeon,  173  N.  Y.  426:  Henken  ▼.  Sohwioker. 

«al]y  revised  from  eode  of  proo..  I|  268,  272.  in  part.  174  N.  Y.  208;  Dunlap  ^c  Co.  ▼.  Younc.  174  N.  Y.  327; 

In  lanenL— People    t.    Redmond.    225  N.  Y.  206;  L^i^  Valley  Ry.  Co.  v.  Adam.  176  N.  Y.  420;  Blumen- 


Katter  of  Refafield,  227  N.  Y.  137.  berg  Press  ▼.  Mut.  Mer.  Ageney.  177  N.  Y.  362;  People 

*'DHeriiiliiattoa   In   Um   trial   eonrt."— Henavie  ezreLBerlingerv.  Wells.  178  N.Y.  411;  Sehults  r.  Good- 

-r.  N.  Y.  C.  ft  H.  R.  R.  Co..  154  N.  Y._278.  stein.  180  N.  Y^248rButler  v.  Wrj^Jit,  186  N,  Y.  250. 

■umlnatlon  nnd  dC8lcn»tlon 

lata  dlvtiion.— Larkin  v.  New  ~ 

220  N.  Y.  27;  Union  Trust  Co.  < 

155  App.  Div.  646.  140  N.  Y.  Supp.  681.  revg.  126  App.  DiV:  105, 110  N.  Y.  Supp.  282:   MoKinley 

lf«w  triid«— Queeney  v.  WUh,  225  N.  Y.  374.  v.  Heesen.  202  N.  Y.  24,  revg.  135  App.  Div.  832.  120 

N«w  flndlnss  by  spMliate  dlTltlon.— People  ex  N.  Y.  Supp.  257;  MoGibbon  ▼.  Tarboz,  206  N.  Y.  271; 

veL  Blaekbum  v.  Hudson  Valley  RaUway  Co.,  218  N.  Y.  Seeman  v.  Levine,  205  N.  Y.  514;  Hearst  ▼.  N.  Y.  C.  A 

44&  H.  R.  R.  Co..  215  N.  Y.  268;  Moore  v.  Vuloanite  Port- 

PKsamptlon  m  to  qnestlon  of  Isw.^Ward  t.  land  Cement  Co.,  220  N.  Y.  320;  Ijevy  ▼.  Louvre  Realty 

Craig.  87N.  Y.  550;  Davis  v.  Leopold.  87  N.  Y.  620:  Co..  222  N.  Y.  14;  Cannon  v.  Fargo.  222  N.  Y.  321; 

Ifatter  of  Haztun.  102  N.  Y.  157;  Inglehart  v.  Thousand  Conway  v.  Naylor,  222  N.  Y.  437;  Seneca  Distributing 

Island  Hotel  Co..  109  N.  Y.  454;  Roberts  v.  Tobias,  120  Co.  v.  Fulton.  227  N.  Y.  48;  People  v.  Hudson  River 

K.  Y.  1;  Whitman  v.  Foley,  125  N.  Y.  651;  Hannigan  Connecting  Railroad  Corporation.  228  N.  Y.  203;  Me- 

T.  AUen,  127  N.  Y.  639;  Bomeisler  v.  Forster,  154  N.  Y.  Kellarv.  American  Synthetic  Dyes,  229  N.  Y.  106;  Matter 

229;  Parker  v.  Day.  155  N.  Y.  383;  Snyder  v.  Seaman,  of  Shonts,  229  N.  Y.  374;  Bonnette  v.  Molloy.  153  App. 

167  N.  Y.  449;  Petrie  v.  Trustees  of  Hamilton  College.  Div.  73. 81. 188  N.  Y.  Supp.  «7. 

158  N.  Y.  458;  People  v.  Adirondack  Ry.  Co.,  160  N.  Y.  Prwnmptlonc    wiMn    not    appHcftbfo.—Reed    v. 

^25;  Gannon  v.  MoGuire,  160  N.  Y.  476;  Lannon  v.  Belnord  Realty  Co.,  222  N.  Y.  693. 

Lynch,  160  N.  Y..483;  Smith  v.  Syracuse  Imp.  Co.,  161  Implication    f^ini    reversal    npon    the    law. — 

K.  Y.  484;  Wetmore  r.  Wetmore.  162  N.  Y.  508:  Spwoe  Grulich  v.  Paine  (1921),  231  N.  Y.  311. 

T.  Ham,  163  N.  Y.  220;  National  Harrow  Co.  v.  Bement,  Eiamlnatton  of  record.— Hirschfield  v.  Fitsgerald, 

168  N.V.  505;  Newman  v.  N.  Y.  Mut.  Sav.  Assn..  164  157  N.  Y.  166;  Griggs  v.  Day.  158  N.  Y.  It  Health  Dmt. 
N.  Y.  248;  Van  Buren  v.  Wother.  164  N.  Y.  368;  Hinokel  v.  Dassori,  159  N.  Y7  225;  O'Brien  v.  East  River  Bridge 
▼.  Stevens,  165  N.  Y.  171;  People  ex  rel.  Manhatton  Ry  Co..  I6l  N.  Y.  639. 

Co.  V.  Barker,  165  N.  Y.  305;  Queen  v.   Weaver.   166.  Power  of  court  of  nppenia  where    rerersal  on 

N.  Y.  396;  Towasend  v.  Bell,   167   N.  Y.    462;  Dan-  ouestlon  of  law  only.— Davenport  v.  Palmer,  211  N. 

hauser  v.   Wallenstein.   169    N.   Y.    199.    906;    Cans  Y.  596.  rwrg.  152  App.  Div.  76l,  137  N.  Y.  Supp.  796. 

V.  Lanoaafeer,  169  N.  Y.  357,  363:  Matter  of  Brand-  Presumption  that  acts  have  been  passed  upon  by 

reth,  169  N.  Y.  487,  440;    Nat.     Protective  Assn.  v.  appellate  division  and  alBrmed.— Woicianowics    v. 

Comminf,  170  N.  Y.    315.   325;    Bates   v.    Holbrook.  Philadelphia  A  Reading  Coal  4;  Iron  Co.  (1921),  232 

171    N.  Y.   460,   468;    Matter  of   Miles,    178   N.    Y.  N.  Y.  256. 

§  603.  Review  of  intermediate  determination  of  appellate  division  upon  appeal 
from  final  judgment. 

Where  final  judgmeat  is  taken  at  a  special  term  or  trial  term,  or  pursuant  to  the  di- 
rectioDfl  of  a  referee,  after  the  affirmance,  upon  an  appeal  to  the  appellate  division  of  the 
supreme  court  of  an  interlocutory  judgment;  or  after  the  refusal  by  the  appellate  division 
of  a  new  trial,  either  upon  an  application  made  in  the  first  instance  at  a  tenn  of  the 
appellate  division,  or  upon  an  appeal  from  an  order  of  th<^  special  tenn,  or  of  the  judge 
before  whom  the  issues  of  questions  of  fact  were  tried  by  a  jury;  on  an  appeal  to  the  court 
of  appeals  from  the  determination  of  the  appellate  division  upon  the  appeal  from  the  final 
judgment,  the  determination  of  the  appellate  division  affirming  the  interlocutory  judgment 
or  refusing  the  new  trial  may,  at  the  election  of  either  party,  be  reviewed  thereupon. 
If  the  respondent  elects  to  bring  it  up  for  review,  he  may  take  a  cross-appeal  therefrom, 
notwithstanding  the  expiration  of  the  time  to  take  an  original  appeal  therefrom. 

BflriYBttOB.— Code  dv.  proc.,  1 1360.  fasl  am.    by  v.Barber,  24  App.  Div.  53.  49  N.  Y.  Supp.  123;  Seward 

Xi.  1895,  eh.  946,  as  to  appeal  to  oourt  of  appeals.    The  v.  Davis.  148  App.  Div.  805. 133  N.  Y.  Supp.  384. 
aeeuon  as  to  power  of  appellate  division  included  under        Ob  appeal  to  eonrt  of  appeala.— Duryea  v.  Vos- 

^'Appeals  to  appeUato  division,"  |  619,  post.  burg.  121  N.  Y.  57;  Rich  v.  Manhattan  Ry.  Co..  160  N. 

Mareaee.— See  sections  referred  to  under  1 611,  post.  Y.  542;    Waldo  v.  Schmidt.  198  N.  Y.  193;  Logan  v. 

AppHnttaD.— Marten  v.  Piatt,  131  N.  Y.  641;  Averell  Quagenheim.  230  N.  Y.   19. 

Coats.— Osbom  v.  Cardesa,  208  N.  Y.  131. 

f  604.  Judgment  or  order  of  court  of  appeals. 

In  any  action,  on  any  appeal  to  the  court  of  appeals,  the  court  may  either  modify  or 
aflBim  the  judgment  or  order  appealed  from,  award  a  new  trial,  or  grant  to  either  party 
such  judgment  as  such  party  may  be  entitled  to. 

^k  W'f**SRr'9?**;?^^^P!?®»*^^^'*!l5"*>y^^l8^  Y.  lOS;  Pray  v.  New  York  State  Nat.  Bank,  211  N.  Y 

^'SS  ^  ^®®*'  ^V^'.fef*  sentence.    The  first  olause  231:  Morgan  v.  Sanborn.  226  N.  Y.  454. 

^tted  as.oovered  ^sr  1 5^,  subd.  |2,  ante.    The  see-  New   trial — ^Bonnette  v.   Molloy,   209  N.   Y.    167. 

Bd  ejause  m  included  in  |  589,  subd.  3,  ante .  modfg.  153  App.  Div.  73,  138  N.  Y.  Supp.  67;  Pan^um 

/ijS  f'^^ni?'?^  Z-  ^^:i^^'   ^^^  ^-   ^'  5^ J     ^-  ^^»2ok  Motor  Co.,  211  N.  Y.  228,  revg.  151  App.  Div. 
•Qifanour  V.  Coloord,  183  N.  Y.  342.  766.  137  N.  Y.  Sudd    37. 

8M»e  ar  JiidfiiieDt.-Farleigh  v.  Cadman.  159  N.  ^^ 


§  606.  When  judgment  absolute  to  be  rendered  and  proceedings  thereupon. 

Upon  an  appeal  from  an  order  granting  a  new  trial  on  a  case  or  exceptions,  if  the 
<»urt  of  appeals  determines  that  no  error  was  committed  in  granting  the  new  trial,  it 

2S1 
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must  render  judgment  absolute  upon  the  right  of  the  appellant;  and  after  its  judgment 
has  been  remitted  to  the  court  below,  an  assessment  of  damages,  or  any  other  proceed- 
ing, requisite  to  render  the  judgment  effectual,  may  be  had  in  the  latter  court. 

Dcrtv»ttOD«— Code  dv.  proo.,  |  194,  seoond  MBtenoe,  AMCMmeiit  «r  damaffet*— Boosout  v.  R.  W.  &  O. 

withcwteluuue;ori8inall7  revised  from  eode  of  proo.,  1 11.  R.  R.  Co.,  131  N.  Y.  37;  City  Trust  Safe  Dmmt  it 

in  part,  and  1 12.  Surety  Co.  ▼.  Amerioui  Brewing  Co.,  182  N.  T.  285,  reirf. 

JadniMDf    Bbsolote,      eltoct.— Txieber    v.      New  93  ^p.  Div.  606.  87  N.  Y.  Supp.  1130;  Yaw  v.  Whit> 

Yorlc  «  Queena  County  Railway  Co.,  149  App.  Div.  more.  66  App.  Div.  317,  72  N.  V.  Supp.  766;  Bomateiit 


xork  «  uueena  uounty  Kauway  uo.,  148  App.  utv,     more.  66  App.  uiv.  317,  72  M.  Y.  Bupp.  766;  Jti 
804.  134  N.  Y.  Supp.  267;  Whiting  v.  Fidelity  Mut.  life     v.  Fadden,  84  Miac.  256.  145  N.  Y.  8^-  758. 
Amu..  150  App.  Dav.  157.  134  N.  Y.  Supp.  696;  B 
stein  V.  Faden.  84  Mise.  256.  145  N.  Y.  Supp.  768. 


§  606.  Remittitur. 

The  judgment  or  order  of  the  court  of  appeals  must  be  remitted  to  the  court  below 
to  be  enforced  according  to  law. 

Dcrtv»tioii.— Code  eiv.  proo..    §194,  first  sentenoe,  Bfunlttttw   strietly    Mknrci^— Fulton    ▼.   Kru]]» 

without  ofaange;  originaUy  revised  from  eode  <^proe.,  1 11,  151  App.  Div.  142,  135  N.  Y.  Supp.  432. 

in  part,  and  1 12.  CoRwtloii  of  JndsmeBt  to  confoffin  with  zemi^ 

Mfsrenee.— Contents  of  remittitur,  rules  of  court  of  titur.— Patten  v.  SUtt,  50  N.  Y.  591,  592;  Matter  of 

appeals,  16.  Prot.  Epis.  Pub.  School.  86  N.  Y.  396;  Fischer  v.  Blank,. 

YlOiaity  or  Jodfiiisiit.— Wihnore  v.  Flack.  96  N.  Y.  138  N.  ¥7669.  671;  Parish  v.  Pariah.  87  App.  Div.  430. 

512,  521.  84  N.  Y.  Supp.  506;  Zapf  v.  Carter.  90  App.  Div.  407,. 

Order  maktng  Jndgment  Uuit  of  inpteme  eourt. —  86  N.  Y.  Supp.  175;  Matter  of  Hopkins,  95  App.  Div. 

O'Brien  v.  Seybolt.  163  App.  Div.  162,  164.  148  N.  Y.  57,  87  N.  Y.  Ekipp.  793. 
Supp.  489. 

§  607.  Cancellation  of  undertaking  on  appeal  from  judgment  of  reversal  by 
appellate  division. 

If  an  appeal  be  taken  to  the  court  of  appeals  from  a  judgment  of  reversal  of  the  appel* 
late  division,  the  court  of  appeals,  on  modon,  may  cancel  an  undertaking  given  on  appeal 
to  the  appellate  division  and  release  the  surety  thereon,  if  satisfied  that,  on  the  appeal 
to  the  court  of  appeals,  no  part  of  the  judgment,  so  reversed,  can  be  reinstated. 

IlflrtfatlolU— Code  eiv.  proe.,  1 1339a,  as  added  by  L.  1919,  oh.  276,  without  ehaaca. 
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Appeals  to  the  appellate  division  of  the  supreme  court 

8k.  008.  Appod  ffDm  Sjul  iodsmuit. 

M».  Appakltiononlaaf  aoQRiautioa. 

AlO.  AppaBl  Inm  jndcs's  ocdu  in  u  astiaa. 

Oil.  Apfisal  Imn  inMrlooatoir  iudcownt. 

Aia.  IjautoUon  of  tuna  to  appoL 

HIS.  Star  br  siiiibUbM  dirWoa  pradint  uip«L 

«U.  auf  of  nwutiDa  of  ludcmuit  or  oidar. 

^I5p  Star  of  pRHBadliip  without  oidoT. 

016.  Hsoonl  on  copMl. 

417.  Whai*  upaaf  to  bs  hwd. 

4>1S.  Ramml  of  acwMl  to  maotbar  daputmMU. 

4(19.  Rarixr  Eiaiui^  to  nutten  lut  pnrioiuly  diapiMad  o<  bjr  »ppellat«  dinaoB. 

<l3a.  Ordar  ol  nvaml  to  >|i«sily  alDuatU. 

611.  ESntiy  of  judaDMOt  or  oidar  of  ^HMlLita  diviaoo. 

§  608.  Anteal  from  final  judgment 

An  appeal  may  be  taken  to  the  appellate  division  of  the  atipreme  court  from  a  final 
judgment  rendered  in  the  supreme  court  upon  a  trial  by  a  rrferee,  or  by  the  court  with- 
out a  jury,  or  upon  the  verdict  of  a  jury,  upon  questions  of  law,  or  upon  the  facts,  or 
upon  both. 


,.oc.,     1 13M.  M  uo.  bjr  L.     B»km«,  113  N.  Y.  63;  Haalr  t.  CUlk.  . 

18B6,  ch.  MS,  L.  Idl4.  eh.  8At,  wTUiout  shun  of  nib-     Smith  v.  Smith.  316  K.  Y.  MS:  Hatsh 
"■         ■■  ■  TethefiJit    ■  ■         -.       ~  —    — 


w  niHneds  th«  fif«t  dImub  App.  Dit.  MS.  37  H.  ¥. 

■da  a*,   pnn.,   1993.     Tb*  53  App.  Dit.  «1«,  6S  r 

lUarpattoltBBS  ■ecma  oovved  by  tba  ■eiiarsi  lucufa  Whitback.  5£  Add.  Div. 

I  aode  Or.  proo.,  ,11317,  j^fMUfUmTaM  fSSt.  ml*,  y.  Da  Loynea.  1»)  App 


-_- ami  to  npcneda  tha  Snt  dImub     App.  Dir.  MS.  37  H.  ¥.  Supp.  39S;  Clamanta  v.  Basia, 

<d  tha  aaaood  notMwa  of  soda  a*,   pnn.,   1993.     Tb*     53  App.  Dit.  «1«,  6S  N.  yT  Supp.  1093;  Tan  Eyak  r. 
. 1>~.. ioo»««lbytba«eiiHr»I  laocuca     Whitbeok.  M  App.  Di¥.  IBS,  88  N.  Y.  Supfc  931 ;  Leaalw 


proo.,    1 1317,    re^WMtairai  I  SSt.  %att.     y.  Da  Loynea.  ISO  App.  EKt.  308.  13S  M.  Y.  8upp.  918; 

.  Whltriaia,  213  N.  Y.  4M,  aonftnna  thi«     Dunv.  Palniar.  ISI  App.  Div.  lEt.  13SN.  Y.Supp.  ill. 

„  Id  phnaaoloer-     1 134t,  orlciaailr  nrlMd  from         Appcsl  rram  InteineDt  BloBe.— Naubauar   v.  Naa- 
rf  proo..  I  318,  in  part.  ma  iSltvUia  B.  K.  Co.,  181  App.  Dt<.  733,  183  N.  Y. 

* . T. n_    _.i 1   j.ji =,  20. 

FTom  Judsment  oa  Tcrdkt. — Phuii  v.  Qera.  113 
i.  V.  40S;  Voi^  T.  Comiiuirw  Mut.  [tu.  Co..  123  S.  Y. 
30,  Com8r».Colliii».172N.Y.99;  Volkommot r.  Cody, 


— Appaali  ■enerall]',  rulea  of  dvll  pcao 


_„_^_«.— Modar  Safa  Co.  » 
107,  faSN.  y.  aupp.  338;  D     ■ 
Batah  ».  aiawart.  *3  Honll 


rtmm  at  sn«d>t«  dhMan.— Matt«'  ol  Sneidei. 
98  App.  Dir.  149,  88  ^f.  Y.  Bopp.  gi7;  Muck  t.  mtoh- 
MOk.  149  App.  Div.  833,  134  N.  Y.  Snpp.  271;  Duo  v. 
"-■--  ■Sl^ipp.DiT.  191,  13S  N.Y.St —  '-■  "  ■ 
,  153  App.  I»T.  344,  137  N. 


.  Y.  Supp.  DLi^  Woo.i  V.  Fkalte.  175  App.  Diy.  135,  191 
,  V  riiiup.  1(I«7;  IWlB  I'.  Davifl  (19iM  ill  M  V  All 
Fram  ladKinent  dbiDlMlii||  compi 


.„  .ipp.  D  , .. j„., ,  „„  ,.^^.  . 

'Myto^'HO  Ap^.  Dir.  388,  1 


'.  Smn.  897;  Bo«kDwiti  ▼.  Coitiiuaul  Lu.  Co.,  178  mm  JBdnnent  ni 
mTMV.  li  IW  N.  If.  Supg^  aSO.  Donmow  R«ltr  Co.,  l! 
r^  apnaal  fron  '*dM6Un."'-Tiadale  v.  Moon.  Supp.  771. 
148  Ajn.  Div.  sei,  131  N.  Y.  Supp.  141.  ic*le«  on  appMl  (Mm  lB4KiMnt.—AHduai  * 
Vtaul  JtMsmmt,— Matto  ol  Kruaolwr'a  En..  30  Co.  v.  Durluidi  186  App.  Div.  114.  173  N.  Y.  Supp.  09. 
~-  ■• '    "    " —         "  ■  .           ,rtta«  fadBBMt.— Matilat  ».  ^dellty 


^■p.  DiT.313.ai  N.  Y.  Supp.  SQ3;  Pan^iuin  «.  Buisk 
ttSiar  Co.,  151  App.  DiT.  7i6^  137  N.  Y.  Supp.  37,  nvd.. 
311  N.  Y.  33S;  RI^bsl  v.  Piohd,  27  Mi*o.  TWI,  58  N.  Y. 


1,  7fi  Hun  SIZ,  9 


A»e>I  fram  ndm  daorliiK.  Baw    triaL— Matlar 

Wanaoh,  188  App.  Di*.  3977l75  H.  Y.  Supp.  927. 

BufeMqvMit  »wttml  fram  oid«c  donrtni  naw  MaL 


fcpp- 4B1.  BufeMqVMlt  anMal  fram  Mdcc  donrtni . 

trb«ra  trial  wm  br  eovt  at  rtANa.—Lowary  r.     — Hein  r.  Han,  143  App.  THr.  347,  132  N.Y.  Supp.  111. 

%  609.  Appeal  from  order  of  court  In  action. 

An  appeal  may  be  t&lcen  to  the  appellate  <Uviuon  of  the  supreme  court  from  an  order 
'  in  an  action,  upon  no^e,  made  at  a  special  tetm  or  tiifd  t«mi  of  the  supreme  court 
in  dtiier  of  the  following  cases: 

1.  Where  ^e  order  grants,  refuaee,  oontinuee  or  modifies  a  provisional  rmnedy;  or 
setUes,  or  grants,  or  refuses  an  application  to  resettle  a  case  on  appeal  on  a  bill  of  exceptions. 

2.  Where  it  pants  or  refuses  a  new  trial;  except  that  where  specific  questions  of  fact 
arising  upon  the  issues  in  an  action  triable  by  the  court  have  been  tried  by  a  jury,  pur- 
fluant  to  an  order  for  that  purpose,  an  appeal  cannot  be  taken  from  an  order  granting 
or  refusing  a  new  trial  upon  the  merits. 

3.  Where  it  involves  some  part  of  the  merits. 

4.  Where  it  aSecta  a  substantial  right. 

5.  Where,  in  effect,  it  determinaB  tiie  action  and  prevents  a  judgment  frmn  which  an 
appeal  mi^t  be  tdcen. 


§§  610-612  CIVIL  PRACTICE  ACT  art.  dd 

6.  Where  it  detennines  a  statutory  provisioQ  of  the  state  to  be  unconstitutional;  and 
the  determination  appears  from  the  reasons  given  for  the  decision  thereupon  or  is  neo- 
essanly  implied  in  the  decision. 

An  order  made  upon  a  summary  application  after  juc^ment  is  deemed  to  have  been 
made  in  the  action  within  the  meaning  of  this  section. 

DcriYatton.— Code  dr.  proo..   1 1347.  m  am.   by  L.  Order  nT  refcreoee.— People  ex  rel.  Keator  v.  Moh» 

1895j  ch.  046,  without  chaiifre  of  mibetanoe.     Obeolete  6  App.  Div.  414,  30  N.  Y.  Supp.  300;  Roalyn  Heichts  L. 

proYiaoDs  omitted.    The  deouioiii  limit  the  lidht  to  mh  Co.  ▼.  Burrowa.  22  App.  Div.  540,  48  N.  Y.  Supp.  15; 

peal  from  an  order,  procured  "upon  notice,     and  the  Read  ▼.  Lo^,  31  Hun  286;  Central  Trust  Co.  ▼.  N.  Y. 

preliminary  part  td  tne  section  has  been  amended  to  City  A  N.  R.  Co.,  42  Hun  602;  Frands  v.  Porter,  88  Hu& 

clarify  its  meaning.    1 1347,  originally  revised  from  code  325,  34  N.  Y.  Supp.  752. 

of  proo.,  1340.  Order  afleetliiK  lolMteBttel  richt. — livenaore  v» 


AppUdltloD. — ^Boechat  v.  Brown,  0  App.  Div.  360,  Bainbiidge,  66  N.  Y .  72;  Hanover  I^  Ins.  Co.  v.  Tom- 

41  N.  Y.  Supp.  467;  Manheim  v.  Setis,  36  App.  Div.  Unson,  58  N.  Y.  215;  Martin  v.  Windsor  Hotel  Co..  70 

352,  55  N.  Y.  Supp.  321;  Banes  v.  Rainey.  180  App.  Div.  N.  Y.  101;  Matter  of  Wendler  Machine  Co.,  2  App.  Div. 

465.  114  N.  Y.  Supp.  086;  Voisin  v.  Commercial  Mutual  16.  37  N.  Y.  Supp.  444;  EUoisohn  v.  Keyps,  6  App.  Div. 

Ins.  Co.,  56  Hun  215,  0  N.  Y.  Supp.  267,  affd.,  123  N.  Y.  601.  30  N.  Y.  dupp.  774;  Matter  of  Patterson.  12  App. 

120;  Mosohell  v.  Boor.  66  Hun  557,  21  N.  Y.  Supp.  683;  Div.  123,  42  N.  Y.  Supp.  406;  Matter  of  Attocney^en- 

Wright  V.  Chapin,  74  Hun  521,  26  N.  Y.  Supp.  825;  eral.  22  App.  Div.  285.  47  N.  Y.  Supp.  888;  People  ex  rel. 

Matter  of  Board  of  Charities.  76  Hun  74,  27  N.  Y.  Supp.  Moise  v.  Nussbaum,  55  App.  Div.  245,  67  N.  Y.  Supp. 

856.  402,  revd.  on  other  grounds,  168  N.  Y.  80;  Title  Guar. 

Provisional  remedy,    order  jmrnltiiK. — ^Marty    v.  &  T.  Co.  v.  American  P.  A  Const.  Co.,  05  App.  Div.  102» 

Marty,  66  App.  Div.  527,  73  N.  Y.  Supp.  360;  Aldmger  88  N.  Y.  Supp.  602;  City  of  New  York  v.  Montague^ 

v.  Pugh.  57  Hun  181,  10  N.  Y.  Supp.  684,  affd.,  132  N.  140  App.  Div.  601,  134  N.  Y.  Supp.  80;  Mahoney  v.  Sut- 

Y.   403.  phin.  164  App.  Div.  704.  150  N.  Y.  Supp.  206;  Winch 

Mandamiis.— People  ex  rel.  Ackerman  v.  Lumb,  6  v.  Farmeis'  Xoan  &  Trust  Com  H  Misc.  800.  32  N.  Y. 

App.  Div.  26,  30  N.  Y.  Supp.  514;  People  ex  rel.  FIske  Supp.  244;  Levine  v.  Proaer,  83  Misc.  134,  144  N.  Y. 

V.  Divermann.  83  Hun  181,  31  N«<Y.  Supp.  503;  People  Supp.  746;  Cramer  v.  Lovejoy.  41  Hun  581;  Talhnan  v. 

ex  rel.  Ranton  v.  City  of  Syracuse,  88  Him  203,  34  N.  Hinman,  10  How.  Pr.  80. 
Y.  Supp.  661.  Orders  net  ameeleMe. — Mooney  v.  ^mie,  1  App» 

Order  of  snrrogmte's  court.— Matter  of  Hemandes,  Div.  316,  37  N.  Y.  Supp.  388;  Matter  of  Fishing  Cluo» 

158  App.  Div.  815,  144  N.  Y.  Supp.  150.  5  App.  Div.  283.  30  N.  Y.  Supp.  124;  Uncles  v.  Herts. 

Order  under  code  dv.  proc.,  (547. — Mitchell  v.  10  App.  Div.  165,  45  N.  Y.  Supp.  804;  Campbell  v. 


Dunmore  Realty  Co..  135  App.  Div.  583,   120  N.  Y.     Brock's  Com.  A^ancy,  38  App.  Div.  137,  56  N.  Y.  Supp. 


Order  for  settlement  or  resettleinent  of  case. —     Supp.  826;  Brown  v.  Brown,  64  App.  Div.  544^  72  N.  Y. 


Csatllos  V.  Met.  St.  Ry.  Co..  63  Apo.  Div.  271,  71  K.  Y.  Supp.  300;  Smith  v.  Thompeon.  118  App.  Div.  6,  102 

Supp.  254;  Wattham  Mfg.  Co.  v.  Brady,  67  App.  Div.  N.  Y.  Supp.  336;  Hayes  v.  Hayes.  141  App.  Div.  36,  125 

102,  73  N.  Y.  Supp.  540;  Matter  of  National  Gramo-  -•  *'  ~ ^    i       ..^  .        ^.     ^^^ 

phone  Corp.,  82  App.  Div.  503,  81  N.  Y.  Supp.  853; 

Gleason  v.  Smith.  34  Hun  546.  170  App.  Div.  505.  166  N.  Y.  Supp.  4;  Denslow  v.  Brush, 


N.  Y.  Supp.  652;  Harding  v.  Conlon.  146  App.  Div.  842, 
131  N.  Y.  SuiMp.  003;  Moore  v.  American  Molasses  Co.» 

uieason  v.  omitn.  94  nun  md.  170  App.  Div.  505.  166  N.  Y.  Supp.  4;  Denslow  v.  Brush, 

Order  grmntlng  or  rchMlng  ncfW  trial  apon  merits.  0  Misc.  337.  20  N.  Y.  Supp.  705;  Acherly  v.  Ort>om.  13 

— Rowe  V.  Hendricks.  216  N.  Y.  700;  Anderson  v.  Carter.  Misc.  323.  34  N.  Y.  Supp.  450;  Ludwig  v.  Gove.  14  Miso. 

24  App.  Div.  462.  40  N.  Y.  Supp.  255,  a£Fd.,  165  N.  Y.  233,  35  N.  Y.  Supp.  714;  Biggert  v.  Nichob.  18  Miso. 

624;  Sterling  v.  Bull.  26  App.  Div.  64,  50  N.  Y.  Supp.  506.  42  N.  Y.  Supp.  472;  People  ex  rel.  Sohlehr  v.  Com- 

200;  Gelder  v.  International  Ore  Treating  Co.,  148  App.  mon  Council,  30  Hun  636;  Dawson  v.  Parsons.  74  Hun 

Div.  637.  138  N.  Y.  Supp.  214;  Spencer  v.  Hardin,  140  221,  26  N.  Y.  Supp.  227;  Stokes  v.  Stokes,  76  Hun  314. 

App.  Div.  667,  184  N.  Y.  Supp.  373;  Babad  v.  CoHon  28  N.  Y.  Supp.  165;  Kelly  v.  Jsv,  70  Hun  535,  20  N.  Y» 

Dental  Assn.,  160  App.  Div.  561,  135  N.  Y.  Supp.  555;  Supp.  033;  Lee  v.  Fimhen.81  Hun  81,  30  N.  Y.  Supp,. 

Bowen  v.  Becht,  85  Hun  484;  Lefrois  v.  County  of  Mon-  800;  First  Nat.  Bank  v.  Eaton,  85  Hun  106.  82  N.  x. 

roe,  88  Hun  100.  34  N.  Y.  Supp.  612.  Supp.   652. 

§  610.  Appeal  from  judge's  order  in  an  action. 

An  appeal  may  also  be  taken  to  the  appellate  division  of  the  supreme  court  from  an 
order  made  in  an  action,  upon  notice,  by  a  judge  or  justice  out  of  court,  in  a  case  where 
an  appeal  might  have  been  taken,  as  prescribed*  in  the  last  section,  if  the  order  had 
been  made  by  the  court. 

Dafflfmtion.— Code  dv.  proe.,  1 1848.  as  am.   by  L.  Supp.  683;  Wright  v.  Charan,  74  Hun  521,  26  N.  Y.  Supp. 

1805.  ch.  046.  first  sentence,  without  ehange;  originaUy  825;  Matter  of  Board  of  Charities.  76  Hun  74,  27  N.  Y. 

revisiad  from  code  of  proo.,  |860.  in  part.  Supp.  856;  Troy  Waste  Mfg.  Co.  v.  Harrison,  26  N.  Y. 

AppUcstlon. — Matter  of  Callahan.  66  Hun  118,  20  Supp.  100;  Gait  v.  Finch,  24  How.  Pr.  103. 
N.  Y.  Supp.  824;  Moschell  v.  Boor,  66  Hun  557,  21  N.  Y. 

§  611.  Appeal  from  interlocutory  judgment 

An  appeal  may  also  be  taken  to  the  appellate  division  of  the  supreme  court  from  an 
interlocutory  judgment  rendered  at  a  special  tenn  or  trial  term  of  the  supreme  court  or 
entered  upon  the  report  of  a  referee. 

1803, 

B«rcraM«a.— Eeview  ot  interlocutory  judgment  upon  Arendt,  35  App.  iMv.  531,  54  N.  Y.  Supp.  820;  Hand  v. 

appeal  frcun  final  judgment,  C.  P.  A.,  §580;   notice  of  Supervisors  of  Uolimibia  Co.,  31  Hun  531;  Dick  v.  livinc- 

appeal  to  specify  intenooutory  judgment  to  be  reviewed,  ston,  41  Hun  455;  Ridgway  v.  Bacon.  68  Hun  506.  w 

Id..  I  562.  N.  Y.  Supp.  1016:  Douglas  v.  Coonlev.  84  Hun  158,  32 

AppllaitlOD.^Dorohester  v.  Dorchester.  121  N.  Y.  N.  Y.  Supp.  444;  First  Nat.  Bank  v.  Eaton.  85  Hun  106» 

156;  RusB  V.  Maxwell,  04  App.  Div.  107,  116,  87  N.  Y.  32  N.  Y.  fiupp.  652. 

§  612.  Limitation  of  time  to  appeal. 

An  appeal  to  the  appellate  division  of  the  supreme  court,  except  as  otherwise  pro* 
vided  by  statute,  mu^  be  taken  within  thirty  days  after  service  upon  the  attorney  for 


art.  39  APPEALS  TO  APPELLATE  DIVISION  §§  61^-616 

the  appellant  of  a  copy  of  the  judgment  or  order  appealed  from  and  a  written  notice 
of  the  entry  thereof  except  that  the  party  entering  the  judgment  or  order,  or  serving 
the  notice  of  the  entry  thereof,  shall  not  be  entitled  to  further  notice  to  liinit  his  time 
to  appeal.    (Am.  by  L.  1921,  ch.  372,  in  effect  Oct.  1,  1921.) 

DorlrmtlMi.— Code  dv.  proo.,  1 1351,  m  am.  by  L.  Ettmser,  185  App.  Div.  225.  172  N.  Y.  Supp.  745;  N«tr 

1895,  eh,  946.  L.  1903,  ch.  238,  lint  aentenoe,  without  York  City  Bap.  Mi^ioii  Soe.  ▼.  Tabemaole  Bap.  Chureh, 

dbange  of  auMtanoe;  origiiiaUy  revised  from  ood«  of  17  Miio.  783,  41  N.  Y.  Sufm.  513. 

proe.,  II  332.  348,  in  part,  and  I  350.  last  aentenoe.  Sufllcleiicjr  of  notlee  or  entry. — ^Matter  of  N.  Y.  C. 

BefieniMea.~6eryioe  of  notice  of  appeal,  C.  P.  A.,  ^c  H.  R.  R.  Co..  60  N.  Y.  112:  Kihner  ▼.  Hathom,  71 N.  Y. 

I  562;  time  for  taking  appeal  cannot  be  extended.  Id.,  22S:  Kelly  ▼.  Sheehan,  76  N.  Y.  325;  People  ex  rel.  WalUdll 

I  99;  computation  of  time,_ienerai  oonatruetloD  1.,  |  20.  Valley  R.  Co.  r.  Eater,  101  N.  Y.  610;  Qood  ▼.  Daland, 

limltettoii  of  ttnM.->-Weeka  ▼.  Coe,  36  App.  Div.  119  N.  Y.  153;  Lally  v.  N.  Y.  Cent,  ft  H.  R.  R.  R.  Co..  133 

339,  55  N.  Y.  Supp.  263;  McQnier  ▼.  Abbott.  47  App.  App.  Div.  66,  116  N.  Y.  Supp.  470;  Oabay  ▼.  Doane,  88 

Dir.  191.  62  N.  Y.  Supp.  123;  New  Roohelle  Qas  ft  Fuel  Miac.  661,  78  N.  Y.  Supp.  224;  Lansion  ▼.  ETana,  29  HuA 

Co.  T.  Van  Benachoten,  47  App.  Div.  477,  62  N.  Y.  Supp.  652;  Baker  ▼.  Hatfield,  29  Hun  670rratteraon  ▼.  MoCunn, 

386;  Goeta  r.  MetropolKtan  St.  Ry.  Co.,  54  App.  Div.  365,  38  Hun  531;  LivingBton  v.  N.  Y.  Blev.  Ry.  Co.,  60  Hum 

66  N.  Y.  Supp.  666;  People  ex  rel.  Dinamore  v.  Vande-  478, 15  N.  Y.  Supp.  191;  Hartnett  v.  Weatcott,  2  N.  Y. 

water,  83  App.  Div.  6a  82  N.  Y.  Supp.  627;  Beach  v.  Supp.  10,  14  Civ.  Proc.  Rep.  360;  Devlin  v.  Masror,  etc.. 

Beach,  160  App.  Div.  229,  145  N.  Y.  Supp.  409;  Chaae  v.  62  How.  Pr.  166. 

§  613.  Stay  by  appellate  division  pending  appeal. 

The  appellate  division  may  grant  a  stay  of  proceedings  upon  any  judgment  or  order 
of  the  supreme  court  from  which  an  appcMsJ  is  pending. 

DorlTsMoii. — Code  d'^.  proc,  |1348,  aa  am.  by  L.  chance  of  aubatance;  orisinally  reviaed  from  code  of 
1895,  th.  946,  aeoond  clauae  of  aecond  aentenoe,  wittiout    ivoc.,  1 356,  in  part. 

§  614.  Stay  of  execution  of  judgment  or  order. 

Security  is  not  required  to  perfect  an  appeal  from  the  supreme  court  to  the  appellate  divi* 
sion  thereof;  but  except  where  it  is  otherwise  specially  prescribed  by  law,  the  appeal  does 
not  stay  the  execution  of  the  judgment  or  order  appealed  from,  unless  the  suinreme 
court  or  a  justice  thereof  makes  an  order  directing  such  a  stay.  Such  an  order  may  be 
made,  and,  from  time  to  time,  may  be  modified,  upon  such  terms,  as  to  security  or 
otherwise,  as  justice  requires.  If  security  is  given,  either  as  a  condition  of  granting  the 
order,  or  as  prescribed  in  the  next  section,  the  provisions  relating  to  stay  and  security  on 
appeal  to  the  court  of  appeals  apply  tiiereto  as  if  the  appellate  division  of  the  supreme 
court  was  specified  in  those  provisions  in  place  of  the  appellate  court,  and  a  justice  of 
the  sufNreme  court,  in  place  of  a  judge  of  the  court  below.  Execution  of  a  judgment  for 
the  recovery  of  money  only  shall  not  be  stayed  without  security  for  more  than  thirty 
dajrs  after  the  service  upon  the  attorney  for  the  appellant  of  a  copy  of  the  judgment 
and  written  notice  of  the  entry  thereof. 

DcrifBttoii.~Code  dv.  proc.,  |1351,  aa  am.  by  L.  334;  Hoffman  v.Smith,  34Hun485;  Ritterv.  Krekeier,44 

1895,  A.  946,  L.  1903,  ch.  238,  except  firat  aentenoe.  How.  Pr.  445. 

without  ehance  of  aubataaoe.    The  first  aentenoe  included  Uablllty  of  ■iiretfM«--Ooodwin  v.  Bunal,  102  N.  Y. 

in  1612,  ante.    11351,  originally  reviaed  from  code  of  224. 

proe.,  H  332,  348,  in  part,  and  |  850.  laat  aentenoe.  Stey.— Carter  v.  Hodge,  150  N.  Y.  582;  Stembaeh  v. 

BeJBfWiWi.    Operation  of  appaal  aa  a  atay  of  pro*  Friedman,  29  App.  Div.  480,  51  N.  Y.  Supp.  1068;  Boaen- 

eeedinga,  C.  P.  A.,  |l  573.  574,  591;  depoait  m  lieu  of  baum  v.  Tobler,  31  App.  Div.  312.  53  N.  Y.  Supp.  722; 

undertakinc.  Id.,  1 564:    new   undertaking.    Id.,  1 149;  Moaaein  v.  Empire  State  Surety  Co.,  97  App.  Div.  230. 

Hmitation  of  amount  of  aeeurity.  Id.,  |568.  89  N.  Y.  Supp.  843. 

Uiiiw  iililm     ITiiickeibooker  JTruat  Co.  v.  Louna-  Inwademiuittoapfoeeedliiss.— Maahatton  Ry.Co. 

boxy,  122  App.  Div.  357,  106  N.  Y.  Supp.  587;  Wick  v.  v.  Stioub.  70  Hun  363,  24  N.  Y.  Supp.  1129. 
Fort  Plain  dc  R.  8.  R.  Co.,  21  Miac.  718.  49  N.  Y.  Supp. 

§  616.  Stay  of  proceedings  without  order. 

Upon  an  appeal  to  the  appellate  division  from  a  final  judgment  of  the  supreme  court, 
the  appellant  may  give  the  security  required  to  perfect  an  appeal  to  the  court  of  appeals 
from  a  judgment  of  the  same  amount  or  to  the  same  effect,  and  to  stay  the  execution 
thereof.  In  that  case,  the  execution  of  the  judgment  appealed  from  is  stayed  as  upon 
an  appeal  to  the  court  of  appeals,  and  subject  to  the  same  conditions. 

Doffstfoii.'— Code  civ.  proc..  |  1352.  without  ohanae  TwmlnstloD  of  itBy.— Fovd  v.  I^rona,  40  Hun  557. 

d  aubatance;  originally  reviaed  from  code  of  proc.,  |  348,  Liability  of  mrettoa.— Church  v.  ERmmona,  88  N.  Y. 

in  part.  261;  Mannmg  v.  Qould,  90  N.  Y.  476;  Foolonc  v.  Ameri- 

■af^wnren — See  aectiona  referred  to  under  preceding  can  Surety  Co.,  146  N.  Y.  251;  Comina  v.  Pottle,  22  Hun 

aeotion.     Effect  of  undertaking  aa  atay  of  prooeedinfi  287;  Knapp  v.  Van  Etten,  55  Hun  428, 8  N.  Y.  Supp.  415; 

upon  an  appeal  to  court  of  appeala,  C.  P.  A..  H  594-600.  Donovan  v.  Clark,  76  Hun  339,  27  N.  Y.  Supp.  686; 

Stay;  how  proeared.— Nilea  v.  BatterahaU.  26  How.  Taber  v.  Qllfillan,  12  N.  Y.  Supp.  147. 
Pr.  98;  Anoux  v.  Hoauma,  82  How.  Pr.  882. 

§  616.  Record  on  appeal. 

An  appeal  to  the  appellate  division  from  a  final  judgment  of  the  supreme  court  must 
be  heaid  upon  a  certified  copy  of  the  notice  of  appeal,  of  the  judgment-roll,  and  of  the 
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ease  or  notdce  of  exoeptiona,  if  any,  filed,  as  prescribed  by  law,  after  the  eatry  of  the 
judgment,  and  either  before  or  after  the  appeal  ia  taken,  and  a  c(^y  of  the  order,  if 
any,  denying  a  motion  for  a  new  trial,  which  the  court  would  have  jurisdiction  to  review 
on  such  appeal.  An  appeal  to  the  appellate  division  fiwa  an  interlocutory  judgment  or 
order  of  the  supreme  court  must  be  heard  upon  a  certified  copy  of  the  notice  of  appeal 
and  of  the  paper  used  before  the  court,  judge  or  justice,  upon  the  beariog  of  the  appli- 
cation for  judgment,  or  motion,  as  the  case  requires.  Unless  the  appellate  diviffloa  shall 
in  a  special  case  otherwise  direct,  before  an  appeal  shall  be  placed  upon  the  calendar, 
the  appellant  shall  file  with  the  clerk  of  the  appellate  division  the  case  and  exceptions 
or  the  other  papers  upon  which  the  appeal  shall  be  heard,  printed  as  required  by  law. 
In  case  the  appeal  is  from  a  judgment,  the  printed  case  and  exceptions  must  be  ordered 
filed  by  the  justice  or  referee  before  whom  the  case  was  tried.  The  rules  may  provide 
for  the  omission,  in  records  upon  appeals,  of  matters  not  deemed  necessary  to  the  proper 
determination  of  such  appeals;  provided,  however,  that  such  rules  shall  not  be  effec- 
tive until  the  court  of  appeals  shall  have  adopted  similar  rules  providing  for  the  omis- 
don  of  the  same  matters  in  record  upon  appeals  to  such  court,  and  the  court  of  ^>peals 
is  hereby  authorized  to  adi^t  such  similar  rules.  (Am.  by  L.  1921,  ch.  312,  in  ^ect 
Oct.  1,  1921.) 


>I  KD  Dniar  daayTiu  ft     190,  39  N.  Y.  Supp.  IOCS:  Flaok  * 

h  Oder  u  nvieW^ls.     41  N.  Y.  Supp.  M;  Buford  t.  Fron.  0 


—Pnpeti  to  he  furniihed  on  lippul  by     N.  Y.  aavB^lia[_Bnwav.~iiiBm,  9"/iip!Wy.  139, 11  N 

lof  civil  prMtioo,  234:  m«i.»odlKrin6i__W     T.  Sugj^  1K17:  ^^Mb  v^.lhoUa  S^-'    '■—    ■  — 


iKxlsndindtial:  number' to  ba  fiuniilied.  Id.  23S.      Muo.  3ft6.  a9N.  Y.  Supp.  390;  Metter  of  Lopwi  S3  Min. 
:;ue  on  bppmI,  fao*  mtda  BOd  aaUM.  C.  P.  A.,     534,  97  N.  Y.  Supp.  339:  Lamaotao  v.  NiederwinHD,  40 


3307  Cue  on  bppmI,  fao*  m»dB  Bod  aettlwl,  C.  P.  A.,     534,  97  N.  Y.  Supp.  339:  Lai __ 

ff  575,  578:  lUpulation  of  Bttsney*  a*  wbatitat*  for  Hun  5t£:  Booaaford  t.  Da  Ruwv,  7S  Hun  377,  30  N.  Y. 

ostiaeation.     Id..  |  I7II.  Supp.  193;  Beava  *.  N.  Y.  A  N.  E.  R.  Co..  91  Hon  Kt. 

*iUcatlon Oden.lnI1  v.  HMbla,  91  App.  TUv.  373.  39  N.  Y.  Sopp.  U2J;  MeNiab  v.  VUUn  of  P«k«kUI,  91 

V.  Supp.  .mSlD.^il,  r-.,  V.  AdBnu  Biprea  Co..  195  Hud  334.3SN.  Y.  »upp.  1033:  Quyon  r.  Roooey.  9  N.  Y. 

App.  I>iv.  ^1S5N    Y    -<'i:>r.  409.  Supp.  99.  17  Qv.  Pmi.  Rap.  173;  Crawfoid  T.  IHein,  Bl 

#*pen  aaMmanr—\d-,  v.  K.  Y.  C.  *  H.  R.  R.  Co..  St.  Rap.  9~~ 

ISApp.  Div.  M9,  43  N.  V  .-;,Lnn.731;  Wliippla  T.  Ripaon,         FrinMiiL-       .       _,.-   -.    _-    -..    _. 

19  App.  Mt.  70.  _B1  N.  Y.  ^.iri,».  e35j  Shwloot  ».  Sb^oi*,  MwfaBlUn  Rj-^Co.  T.^Tmber^  7  Mlio.  M7,  37  N_;  Y.^8 

Bdradce  vTstriDg.  SttN.  Y.  siipa.~Ct.3m. 

" on  at  court  below. -itudKll  v.  N 

<  N.  Y.  211;  firyuit  v.  Allan,  S4  Ai 

,  Bupp,  89:  Lakeado  Paper  Co.  v.  State,  55  App. ...  .. „. 

i.  (1^  S.  V.  ^iii.p.  fl?»:  Wsmn  r.  Wamm.  £l  SMtlwl  clte<,— Lwlecer  v.  FWd  ft  Faai 


!SApp.  Div.  M9,  43N.  V  .-:.Lnn.73iL Whipple  T.  Rip»D,  Fllntllic.— Weaaman   t.   WlncnTe,    BS   N.   Y.    35! 

M  App.  I»T.  70.  51  N.  Y.  ^'UMi.  eas;  Sberloob  v.  Sberloak,  Miuihattaii  Ry.  Co.  t.  Taber,  7  Mlaa.  317,  37  N.  Y.  Supi 

S4  App.  DiT.  931.  73  N.  V   Supp.  138;  Mullor  t.  Cit7  of  8flO;City  RaalRitaCaCo.  T.Oiylor,  31  Mbe.  105,  M   I 

Philadelphia.  114  App.  Div.  .',93,  139  N.  Y.  Supp.  1037;  Y.  Supp.  1039;  Whaaler  7.  Faleonar,  T  Robt.  45. 

—  .     ■__  ..  ...^__  1...  .,   .,  Supar.  Ct.  393.  OhimUm  of  r«OTd^-DrunuBoad   t.  Bisao,    II 

_. -.-liuidaUv.  N.  Y.  Elw.  H.  App.  Div.  311,  144  N.  Y.  Supp.  409. 

Co.,  149  N.  Y.  211;  firyant  v.  Allen,  S4  App.  DiT.  50a  tinms  printed  caM.— Dyar  ▼.  J.  Q.  J. 

n- V.    «   „  __   .»-.    .    .    .,.    ,.  — n_  V.  8t«ta,  "  '--  —"■-'-   ■•■   ■■'■■■  "  -^ —   ~" 


-„ *%£:: 

le  Paper  Co.  v.  State,  55  App.     100  Miwi.  115.  195  K.  Y.  9upp.  331. 

-1.11.  w _    nr Jh         aeetlwi  clte<,— LwlecH  V.  FWd  . 

e  App.  DiT.  935,  153  N.  V.  Supp.  1133. 


S  617.  Where  appeal  to  be  heard. 

An  appeal  to  the  appellate  division  from  a  judgment  or  order  of  the  supreme  court 
must  be  heard  in  the  department  embracing  the  county  in  which  the  judgment  or  order 
appealed  from  is  entered,  unless  an  order  is  made,  pursuant  to  law,  (Greeting  that  it  be 
heard  in  another  departoient,  or  unless  appeals  pending  in  one  department  are  trans- 
ferred for  hearing  and  determination  to  another,  pursuaot  to  section  one  of  article  six 
of  the  constitution. 


Iff*' 


■ubstitula  for  parti  of  oode  of  pme.,  H  MT, 


§  616.  Removal  of  appeal  to  another  depaitmrat. 

Where  in  any  case  four  justices  of  the  appellate  divi^n  in  any  department  are  not 
qualified  to  sit  therein,  or  where  the  justices  qualified  to  hear  the  appeal  are  equally 
^vided,  the  court  must  direct  the  same  to  be  sent  to  another  department  to  be  speci- 
fied in  the  order  to  be  there  heard  and  determined.  In  any  case  when  an  appeal  to 
the  appelate  division  of  any  department  comes  on  for  argument,  and  the  justice  before 
whom  the  action  was  tried  or  who  granted  the  order  appealed  from  is  a  member  of  such 
appellate  division,  the  appellant  may  make  an  application  to  such  appellate  cUvidon 
for,  and  the  court  may  grant,  an  order  directing  that  such  appeal  be  sent  to  an  adjoin- 
ing  department  to  be  specified  in  the  order,  to  be  there  heard  and  determined.  The 
appellate  division,  in  any  other  appeal,  may  make  an  order  in  the  furtherance  of  justice 
directing  that  such  appeal  be  sent  to  the  apellate  division  of  any  department  to  be 
there  heard  and  determined. 

Jods  elT.  proa.,  f  331,  aa  am.  bir  L.  BafBrooeo.— QualiHmtlona  of  iudwa,  iudidary  1.,  1 18. 
1900,  efa.  a09.  L.  1915,  di.  S5S,  wltliout  AMllMllMr-MaHar  of  HolohUs,  eto..  137  App. 
raTlaad  from  L.  IS70,  ob.  40S,  |  B,  in     DiT.  630,  133  N.  Y.  Supp.  IISI:  Mattw  of  BBbcookriM 

A[)ii.DiT.  9as,isiN.r.siv-  •■—'•■--'--■-"   - 


art  39  APPEALS  TO  APPELLATE  DIVISION  §{  619-621 

(7tu»  Gm  ft  laeetrie  Co..  166  App.  Div.  064.  161  N.  Y.     169  App.  DIt.  600. 155  N.  Y.  Snpp.  212;  \rillage  of  Ftedo- 


1111;  Yillace  of  Predonia  v.  Fredonia  Natunl  Qaa 


^  §  619.  Review  limited  to  matters  not  previously  disposed  of  by  appellate 
division. 

Where  final  judgment  is  taken  at  a  special  teim  or  trial  term,  or  pursuant  to  the  di- 
lectionsof  a  referee,  after  the  affimiance,  upon  an  appeal  to  the  appdlate  division  of  the 
supreme  court  of  an  interlocutory  judgment;  or  after  the  refusal  by  the  appellate  divi- 
sion of  a  new  trial,  either  upon  an  application,  made,  in  the  first  instance,  at  a  tenn 
of  the  appellate  division,  or  upon  an  appeal  from  an  order  of  the  special  term,  or  of 
the  judge  before  whom  Uie  issues  or  questions  of  fact,  were  tried  by  a  jury;  an  appeal 
to  the  appellate  division  from  the  final  judgment  brings  up  for  review  only  the  proceed- 
ings to  take  the  final  judgment,  or  upon  which  the  final  judgment  was  teken,  includ- 
ing the  hearing  or  trial  of  the  other  issues  in  the  action,  if  any. 

Ptrifitton* — Code  oiv.  proo.,    f  1850,  as  am.  by  L.     two  Mntenees  ineluded  undar  "Appeals  to  court  of  ap- 
1806,  eh.  M6.  first  sentenoe  without  ehAnte.    Tkb  last     peals,"  f  008,  ante. 

Bflifcreiiee. — See  referenoes  under  §611,  ante. 

§  620.  Order  of  reversal  to  specify  grounds. 

The  order  of  the  appellate  division  reversing  a  juc^ment  or  order  shall  state  whether 
the  reversal  was  made  upon  the  facts  or  upon  the  law  or  upon  both  the  law  and  the 
facts,  and  also  whether  the  decision  was  unanimous  ad  to  an  issue  or  party.  (Am.  by 
L.  1921,  ch.  372,  m  effect  Oct.  1,  1921.) 

DaliBllOuu — ^New.    Intended  to  avoid  in  the  future  Baferenee. — Orders  of  appelate  division  on'  rever- 

Uie  questions  that  have  arisen  in  ihe  oourt  of  appeals  sal,  rules  of  civil  praotioe,  239. 
where  the  reoord  judgment  or  order  was  silent  as  to  the 
srounds  of  reversal  in  the  past. 


I  621«  Entry  of  judgment  or  order  of  appellate 

The  ord^  of  the  appellate  division  made  upon  an  appeal  must  be  entered  in  the  offiee 
of  the  clerk  of  the  appellate  division.  A  certified  copy  of  such  order  with  the  original 
case  or  papers  upon  which  the  appeal  was  heard  must  be  transmitted  to  the  clerk  of 
the  county  where  the  judgment  or  order  appealed  from  was  entered,  or,  if  the  appeal 
was  from  a  judgment  or  order  of  a  court  other  than  the  supreme  or  county  court,  to 
the  clerk  of  the  county  where  the  court  from  which  the  appeal  was  taken  is'  situated^ 
except  as  follows: 

If  the  appeal  was  from  a  decree  or  order  of  a  surrogate's  court,  they  must  be  trans- 
mitted to  the  clerk  of  such  surrogate's  court,  and  if  the  appeal  was  from  a  judgment 
or  order  of  the  city  court  of  New  York,  they  must  bo  tranoaitted  to  the  deik  of  such 
dty  court  The  judgment,  if  any,  rendered  or  directed,  pursuant  to  any  such  order, 
shall  be  entered  by  the  cleik  to  whom  the  order  and  the  case  and  papers  were  tran»- 
mitted.  The  certified  copy  of  such  order,  the  judgment  entered  thereon  and  the  case 
or  papers  so  transmitted  shall  constitute  the  judgment-roll  and  remain  on  file  in  the 
office  of  sucjii  clerk.  The  filing  of  the  judgment-roll  of  the  entry  of  the  order  is  sufficient 
authority  for  any  proceeding  in  the  court  below  or  before  the  judge  or  justice  who  made 
the  order  appealed  from,  which  the  judgment  or  order  of  the  appellate  division  directs 
or  penults. 


.— Code  eiv.  proe.,  ||  1946, 1855  tembined  IllfMWftf.— Hermann  v.  Ludwig,  237  N.T.  OSS;  Wild 

and  rewritten,  to  oonform  to  praotioe.    1 1846,  as  am.  by  v.  Erie  R.  R.  Co.,  171  App.  Div.  388, 167  N.  T.  Supp.  178; 

L.  1885,  ch.  946,  L.  1916.  eh.  84;  originally  revised  from  Wadley  v.  Davis,  38  Hun  186;  SOioH  r.  Seutt,  57  N.  T. 

eode  of  proe.,  |  847.    1 1366.  as  am.  by  L.  1896,  ch.  946;  Sapp.  393:  Ruslander  v.  Fidelity  &  Deposit  Co.  of  Mary- 

ori^nally  a  substitute  for  eode  of  proe.,  ||  847,  848,  in  land,  161  N.  Y.  Supp.  417. 

pa^  eode  of  pro^.  1 347.  Botry  of  Offd««--Dwicht  ▼.  Gibb,  306  N.  Y.  168. 

■rfgwn^l.— Entnr  of  Judgments  generally.   Code  Bntryofeoiiyof  ovAtf^^^uannteeT.  Go.  v.  P;  R.& 

civ.  proe..   ||  1331.  1336:  transoripts  of  doeket  of  judg-  N.  E.  R.  Co..  160  N.  Y.  1,  8. 

ment,  C.  P.  A.,  |  602;  filing  and  eontents  of  Judgment-  Bntry  of  JadgaienC.— Hermann  v.  Ludvigi  227  N.  Y. 

voU,  Id.,  U  1387-1389.    Fees  of  derk  upon  oertifyiag  683;  Jackson  v.  Smith,  164  App.  Div.  883i  138  N.  Y. 

copy  of  order.  C.  P.  A.,  1 1668:  paoers  in  eases  pending  Supp.  914,  affd.,  313  N.  Y.  63a 


in  appellate  division  tiled  in  oflne  of  derk  of  oourt,  rules 
of  civil  praetiee,  16. 
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CIVn,  PRACTICE  ACT 


630, 


Appeals  to  the  Bupreme  court  from  inferior  courts 


Limitatioa  of  tim«  to  App«il  fiom  ordflr;  ita;  of  prHWdinu- 
Heuing  of  spp«ab  from  diy  or  muoidiw]  oourti  of  New  Yoit;  apptUi 
Heajins  o(  mppeaU  from  ti'T  oomt  of  Buffalo, 

JudftmeDt  or  order  ol  lupFEms  Hnut  on  itpiwl  (nnn  infarior  or  local  a 
Ap^icstiaa  of  prouiaiond  nludsc  to  app«li  in  tbs  niprams  coult. 


_. ISO  Aiq>.  Div.  633.  ITS  Order  mntlns  or  dMTlnf  i 

N.  V.  8upp.  T69:  Belor  v.  City  of  Albany.  193  App.  Dir.  D.  ft  H.  C.  Co.,  102  N.  Y.  M3: 

340,  iMNTy.  9upp.  44:»tebbinav.Cowlea,  30HunfiZ3;     BtsunaUp  Una,  141  App,  Dir.  79) 

Mysn  V.  Ritey,  36  Hun  20;  Pror  v.  Prior.  41  Hun  613;  Hinnian  t.  Stillvell,  atbuu  178:  Myna 


g  622.  Appeals  to  appellate  division  from  inferior  courts. 

An  appeal  may  be  taken  to  the  appellate  divinon  of  the  supreme  court  from  an  inter- 
locutory or  a  final  judgment  rendered  by  a  county  court  or  by  any  other  court  of  reoord 
posaesaing  original  jur^iation,  or  from  an  order  affecting  a  sulratantial  right  made  by 
a  court  or  judge  in  an  action  brou^t  in  or  taken  by  appeal  to  such  a  court,  where  an 
appeal  therefrom  to  the  supreme  court  or  to  a  court  other  than  the  supreme  court  is 
not  expressly  given  by  statute, 

DerlTmUoD.— Code  eiv,  proc  ,    (1340.  ■•  wa.  br  L.  33  N.  Y.  Supp.  132;  Cuptnlei  >.  Mitea.  93  Hun  SI,  36 

lSSS,cb.M)7.  L.  1895,  oh.  946.  tint  oJauaaofOnt  ■aDtSDMi  N.  Y.  Sutip.  383. 

and  (  1342.  u  urn  by  L   1^1.  ob.  l8fi,  L.  ISSG,  cb.  MA.  Fram  iwraatM'  canrta.— Klu*Und>.  Uattar  133 

L.  1907,  ch.  579.    I  1340,  originBlly  rsriaed  from  oode  of  N.  Y.  170;  Matter  of  Tilden'a  Will,  U  App.  Div.  277,  B7 

trae     1344.  Gnt  Kntence      4  1342,    Mlonally    ravlaed  N.  Y.  Supp.  879;  Matter  of  StlDcerland,  30  Htm  E7G. 

Irom  code  of  proo.,  I  344,  in  part.  Ordan    aeMtlnc    iNbiteBlU    rWiti.— Kinf    r. 

■•rercDcrs.— Appeals  froTn  a  JvdfnHnt  of  the  eitr  BulUian.  31  App,  Dn.  363,  S3  N,  Y.  Sm.  100;  Bator 

oourt  of  Kew  YorL,  N.  Y.  C.  Ct.  A.,   f|68,  S9:  appe^  t.  City  of  Albany.  193  App.  Div.  349.  184  N.T.  Bimp.M; 

(roDi  munjoipal  court  of  the  city  at  Na>  York,  miiniolpd  HatMr  ot  MaArdle,  30  Hun  489;  Kua^man  r.  Rltadaa.  30 

•ourt  node.  It  154-163.  Hun  369;  Cramer  v.  Lovejoy.  tl  Hun  SSI;  Tbomaa  v. 

a»M>IS  /rata  coobIt  coort.— Mnrltt  *.  BaUird.  16  Keelar,  (12  Hun  313,  9  N.  Y.  Supp.  359;  Cbifc  *.  Bind.  Si 

/un.  DiTr4l»,  a  N,  y,  aupp.  938;  Pmple  «i  wl.  Kirk-  Hun  S.  7  N.  Y.  Supp.  95;  Weaver  v.  Bryd«o«,  86  Hun  503, 

nftriok  v,  Cioiiley.  21  App.  Div.  189,  47  K.  Y.  Supp,  SOS:  33  N.  Y.  Supp.  132;  Crouae  v.  Wbippis,  34  How.  Pr.  383; 

Rmiv.  Maxwell.  94  App.  Oiv.  107. 17  N.  Y.  Supp.  1077;  BUliDitoD  v.  BUlincbjo.  4  N.  Y.  Supp.  604;  WoUoBc 

Kilta  V.  Neahr,  101  App.  Div.  317.  91  N.  Y.  Supp.  94S;  v,  Aiken.  8  N.  Y.  Supp.  331,  17  CiT,  Proo.  Rep.  318;  Fihn 

Foi  r.  Foi,  128  App.  W.  87R.  113  N.  Y,  Supp.  121;  t.  Durkin,  10  N.  Y.  Supp.  317. 

~                         """                          ""  '   p.  Div.  633.  170  Order  n»ntli>S  Of  dMrlns  ii«w  Mai.— ReJUy  ». 

ly.  193  App.  DiT.  D.  ft  H.  C.  Co.,  102  N.  Y.  ^3:  Callahan  v.  Hnnan 

rlea,  30  Hun  623;  BtsunaUp  Una,  141  App,  Dir.  79),  13t  N.  Y.  Soim.  SB8; 

'.  41  Hun  613;  Hinman  v.  Stillwell,  atbuu  178:  Myna  v.  S^,  M  Bun 

SS;  Tudier  ▼,  32;  Thoma*  t.  Ealter,  93  Hun  313.  E  N.  Y.  Strin.  309; 


'.  Supp,  96;  Tucdier  ▼,  32;  Thoma*  f ,  Kolkr,  93  Hun  313.  I 

3'.  Wnaht  V.  Cha«.  77  Younf  T.  Hooa.  77  Hub  396.  28  N.  Y. 

_  [foa  T.  Meier,  81  Hun  -  "■ -■ —  *"•  " —  "'  o'  "  x  a— 

163,  30 'n.V.'9upp~  706';  w™ver  V.  Bfjnitea,  86  Hud  803. 

g  623.  Appeals  to  supreme  court  b«m  inferior  courts. 

Appeals  from  inferior  and  local  courts  not  of  record  where  an  appeal  therefrom  to  a 
court  other  than  the  supreme  court  ia  not  eiqireesly  pven  by  statute  may  be  taken  to 

the  eupreme  court. 

Dnlimtlaii. — Code  dv.  proc.,    11340,  ai  km.  by  L,  Fram  dtr  Boort  af  Naw  York. — Blake  v.  BolU,  12 

1888.  oh.  £07,  L.  1895,  cb.  946.  lait  lantanee.  broadened;  Mi«.  405,  S  N.  Y.  Supp.  617;  Kuble  v.  Miller  Broa.  ft 

originally  rcvieed  from  oode  of  proc..  I  344.  Grrt  Benlenoe.  Co.,  31  Miao.  480.  64  N.  Y.  Supp.  448;  Blmbooi  V,  MoCor- 

rism    municlMl    eoarts.— DoMbac    v.    Brown.    9  mink.  157  N,  Y.  Supp.  299. 

App. Div. 369, 11  N.  Y. Supp. 467:  Clapp  v.BtaBcUoi,  23  Fnmjnttlceeovrt, — UbM*  Acr.  Wnririr  Fjilif  rui. 

Muo.  641,  62  N.  Y.  Supp.  156:  W«lnmi  v.  Cruiidea,  90  107  N.  Y.  373. 
Miae,  610,  1E3  N.  Y,  Supp.  677. 

S  624.  Extent  of  revLev  by  appellate  division  on  appeals  from  inferior  court 

Upon  an  appeal  to  the  appellate  division  of  the  supreme  court  from  the  judgment 
of  an  inferior  or  local  courts  an  order  granting  or  refusing  a  new  trial  made  by  any  of 
said  courts,  and  questions  of  fact,  may  be  reviewed  in  the  same  manner  and  to  the 
same  extent  as  questions  of  fact  may  be  reviewed  upon  appeal  to  the  appellate  division 
of  the  supreme  court  from  a  final  judgment  and  order  granting  or  refusing  a  new  trial 
rendered   by  the  same  court. 

DaintlDn.~<!ade  civ.  proc  ,  |  1340,  >■  am.  bf  L.  tentenoe,  without  ohaaae  of  aubatanea;  oricinalr  re- 
1338.  Fh.  607.  L,  1395,  cb.  946,  aMond  dauae  of  fiiat      viaed  from  eode  of  proc.,  1  344,  Grat  ■antstua. 


art.  40  APPEALS  TO  SUPREME  (X>URT  §|  625-628 

§  626.  Umitatioii  of  time  to  appeal  from  final  judgment;  security. . 

An  appeal  to  the  supreme  court  or  the  appellate  division  thereof  from  the  final  judg- 
ment of  an  inferior  or  local  court,  except  where  otherwise  eicpressly  provided  -by  law, 
must  be  taken  within  thirty  days  after  service  upon  the  attorney  for  ihe  appellant 
oi  the  copy  of  the  judgment,  and  written  notice  of  the  entry  thereof  except  that  the 
party  entering  the  judgment,  or  serving  the  notice  of  the  entry  thereof,  shall  not  be 
entitled  to  further  notice  to  limit  his  time  to  appeal.  Security  is  not  required  to  perfect 
the  appeal,  but  to  stay  the  execution  of  the  judgment,  security  must  be  given  and  the 
sureties  may  be  excepted  to  and  must  justify  as  upon  an  appeal  to  the  court  of  appeals 
from  a  judgment  of  the  same  amount  or  to  the  same  effect.  (Am,  by  L.  1921,  ch.  372, 
In  effect  Oct.  1,  1921.) 

Dciltation. — Code  civ.  proe.  1 1341,  as  am.  by  L.  1877.  Id.,  |  560;  deposit  in  liea  of  ondertakiiic.  Id.,  f  564:  limit 

«h.  416,  L.  1890,  eh.  450,  without  change  of  substance;  of  amount.  Id.,  |  668;  justifioation  of  sureties,  Id.,  |  151. 

orifinaUy  revised  from  code  of  proe.,  |  345,  and  part  of  AMHIcatton.'-Anfevine  v.  FteisohmaD,  55  A|^.  Div. 

$331,  as  am.  by  L.  1876.  ch.  431.  106.  67  N.  Y.  Supp.  188. 

BcfcnoMS.— limitotion  of  time  of  appeal  to  ap-  Stejr.— -Mirick  ▼.  Hill,  30  N.  Y.  Supp.  853;  Bimboni  ▼. 

peilate  division,  C.  P.  A.,  1 612;  security  may  be  waived,  McCk>rmick.  157  N.  Y.  Supp.  299. 

§  626.  Limitation  of  time  to  appeal  from  order;  stay  of  proceedings. 

An  appeal  to  the  supreme  court  or  to  the  appellate  division  thereof  from  an  order  affecting 
a  substantial  right  made  by  an  inferior  or  local  court,  or  by  a  judge  thereof,  except  where 
otherwise  expressly  provided  by  law,  must  be  taken  within  sixty  days  after  service  upon  the 
attorney  for  the  appellant  of  a  copy  of  the  order,  and  written  notice  of  the  entry  thereof 
except  that  the  party  entering  the  order,  or  serving  the  notice  of  the  entry  thereof,  shall  not 
be  entitled  to  further  notice  to  limit  his  time  to  appeal.  Security  is  not  required  to  perfect 
it,  but  it  does  not  stay  the  execution  of  the  order  from  which  it  is  taken.  The  appellate 
court,  or  a  judge  thereof,  may  direct  such  a  stay  upon  such  terms  as  to  security  or  otherwise 
as  justice  requires.    (Am.  by  L.  1921,  ch.  372;  L.  1922,  ch.  145,  in  effect  March  22,  1922.) 

PwliaUiin. — Code  dv.  proe.,  |  1343,  as  am.  by  L.  revised  from  code  of  proe.,  |  331,  as  am.  by  L.  1876,  eh. 
1877,  oh.  416.  without  eluuice  of  substance;  originally     431,  and  |  350,  in  part. 

§  627.  Hearing  of  appeals  from  city  or  municipal  courts  of  New  Torlc;  ap- 
peDate  terms  of  supreme  court. 

Appeals  to  the  supreme  court  from  judgments  or  orders  of  the  city  court  or  munici* 
pal  court  of  the  city  of  New  York  may  be  heard  either  by  the  appellate  division  of  the 
aupreme  court  or  by  not  less  than  three  justices  of  the  supreme  court  in  each  of  the 
first  and  second  judicial  departments,  who  shall  be  designated  for  that  purpose  by  the 
justices  of  the  appellate  division  sitting  in  said  departments  and  "S^ho  shall  be  known 
as  the  appellate  term  of  the  supreme  court  in  the  first  and  second  departments,  respec- 
tively. When  an  appeal  shall  have  been  heard  and  determined  by  such  an  appellate  term, 
the  jusiaces  thereof  or  a  justice  of  the  appellate  division  in  the  same  department  may 
allow  a  further  appeal  to  be  taken  from  that  determinarion  to  such  appellate  division. 


DofflwBttoii.-'Gode  oiv.  proo.,    1 1344.  subds.   1,  2,  42  Miso.  184.  85  N.  Y.  Supp.  367;  Mosler  Safe  Co.  v. 

as  am.  by  L.  1895,  oh.  946,  h.  1002,  ch.  615.  L.  1914,  ch.  Brenner.  100  Misc.  107, 165  N.  Y.  Supp.  336;  Jaoobson  v. 

S49,L.1916.  ch.623,  without  ehance  of  substance;  origin-  Buckley.  74  N.  Y.  Supp.  888. 

«IIy  revised  from  eode  of  proe.,  I  346.  LMVe  to  appMl  miii  appellale  torm.— Lessler  v. 

BcfcraWM. — ^Appeab  from  city  court  of  New  York.  Lawyers'  Surety  Co..  50  App.  Div.  181.  63  N.  Y.  Supp. 

N.  Y.  C.  Ct.  A.,   ft  67-77;  application  for  leave  to  ap-  801:  Jaeger  v.  Koenig.  67  App.  Div.  552,  73  N.  Y.  Supp. 

peal  to  appdUte  division  from  appellate  term,  appellate  907;  Harrison  v.  Weir,  71  App.  Div.  248,  75  N.  Y.  Supp. 

tsrm  rules,  1st    dept.,  7.     As  to  appeals  to  appellate  909;  s.  c.  68  App.  Div.  25,  73  N.  Y.  Supp.  1119;  Chase  v. 

terms  from  such  court  sec  municipal  court  code,  t§  154-  Ettinger.  185  App.  Div.  225. 172  N.  Y.  Supp.  745;  Webster 

163.  V.  Abbott.  69  Muc.  309.  125  N.  Y.  Supp.  635. 

Appeal  to  BppeOate  dlvtslon  not  a  matter  of  Seeond  appool  ftoiii  appellftto  urm.— Handy  v. 

Tlglit  OB  detorniliuitfoii  of  appellate  tcrni.~Cuyler  Butler.  183  App.  Div.  359,  169  N.  Y.  Sunp.  770. 

Realty  Co.  v.  Teneo  Co.  (1921).  196  App.  Div.  440.  188  Qnesttoiifl    cooflldered    on   sppeol.— O'Rourke    v. 

N.  Y.  Supp.  340.  Feist.  42  App.  Div.  136.  59  N.  Y.  Supp.  157;  Lessler  v. 

Foirer  of  sppeUato  term.— Lynch  v.  Sauer.  16  Misc.  Lawyers*  Surety  Co.,  50  App.  Div.  181.  63  N.  Y.  Supp. 

S62.  38  N.  Y.  Supp.  1;  Boyd  v.  Milone.  24  Misc.  734.  53  804. 

N.  Y.  Supp.  785;  dtreep  v.  McLoughlin.  36  Misc.  165.  72  Staj  ofproeeedlnss.— Stem  v.  Barrett  Chemical  Co., 

N.  Y.  Supp.  1061;  Strauss  v.  Welsbaoh  Qas  Lamp  Co..  124  App.  Div.  377.  106  N.  Y.  Supp.  811. 

§  628.  Hearing  of  appeals  from  dty  court  of  Buffalo. 

Appeals  from  the  city  court  of  Buffalo  shall  be  heard  by  the  appellate  division  of  the 
supr^ne  court  in  the  fourth  judicial  department  or  by  such  justice  or  justices  of  the  su- 
preme court  as  may  be  designated  for  that  purpose  by  the  justices  of  the  appellate  divi- 
sion of  such  department. 


dv.  proo.,  I  1344,  subd.  3,  as  am.     1015,  eh.  623,  without  ehange  of  substance;  oricinally 
by  L.  1805,  oh.  946,  L.  1902,  oh.  515.  L.  1914,  ch.  349,  L.     revised  from  code  of  proo.,  |  346. 

*  So  in  original. 
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§  629.  Judgment  or  order  of  siqireme  court  on  appeal  from  inferior  or  local 
court 

A  judgment  or  order  of  the  supreme  court  rendered  upon  an  appeal  from  a  judgment 
of  an  inferior  or  local  court,  except  as  otherwise  provided  by  law,  must  be  entered  In 
the  office  of  the  derk  of  the  county  wherein  the  court  below  is  located.  Where  the  ap- 
peal is  from  the  city  court  of  New  York,  the  judgment  or  order  of  the  supreme  court 
must  be  entered  in  the  office  <^  the  clerk  of  such  court.  Where  the  appeal  is  from  the 
city  court  of  Buffalo,  ihe  judgment  or  order  of  the  supreme  court  must  be  entered  in 
the  office  of  the  clerk  of  such  court.  The  judgment  or  order  of  the  supreme  court,  mih 
the  papers  transmitted  from  the  court  below,  forms  the  judgment-roll,  which  must 
be  filed  in  the  office  of  the  clerk  in  which  the  judgment  or  order  of  the  appellate  divl» 
sion  is  required  to  be  entered. 


ncrtv»tloii.-'-Oode  dr.  proe..  1 1845,  m  am.   by  L.     written  and  broadened;  originally  leviaed  from  ooda  off 
1885,  oh.  840,  L.  1816,  eh.  84,  laat  three  aenteneee,  re>     proe..  §347. 

§  630.  Application  of  provisions  relating  to  appeals  in  the  su^eme  court 

The  provisions  relating  to  the  hearing  of  appeals  to  the  appellate  division  in  an  ac- 
tion in  the  supreme  court  and  to  subsequent  proceedings  thereupon  apjply  to  an  appeal 
to  the  supreme  court  or  the  appellate  division  thereof  from  a  judgment  or  order  of  an 
inferior  or  local  court  in  an  action,  except  as  otherwise  provided  by  statute. 


DctlvaltMi.— Code  dr.  proe.,  |  1844,  lubd.  4,  as  am.        Appeal  finm  dty  

br  L.  1885,  eh.  846,  L.  IdOSTeh.  615,  L.  1814,  oh.  348,  L.  Kats  ▼.  WaaneU  Realty  Co.*  181  An»-  Div-  M8^  181 N.  T. 

1815,  eh.  028,  without  ohance  of  aubetance;  originally  Bvpp.  770. 
ravieed  from  eode  of  proe.,  §846. 


APPEAia  IN  SPECIAL  PROCEEDINGS 


Appeals  from  a  detennimitioii  in  a  i^dal  proceeding 


8cc.  631.  Appeal  from  order  in  apeeul  proecnUna. 

(L33.  I  .~;...i—  ol  tinH  to  u|hJ  Iram  Aiwriinla'  to  noUl  iiiiirimillini 

B33.  EnloicemBBt  of  mtBnucd  or  modiSsd  find  order  alter  iipp«aJ  Id  q>ed«l  pnMeedinci. 

034,  Practice  od  Kpp«&]  to  appeUata  divi^on  from  order  id  ipeflul  proceedinfta. 

§  631.  Aiq>eal  from  order  in  special  proceedings. 

An  appeal  may  be  taken  to  the  appellate  divirion  of  the  supreme  court, 

1.  From  an  oitler,  affeotiog  a  substantia  right,  made  ia  a  special  proceeding  at  a  spe- 
cial  tens  or  a  trial  term  of  the  suprome  court,  or  made  by  a  justice  thereof  in  a  special 
proceeding  instituted  before  him,  pursuant  to  a  special  statutory  provision,  or  instituted 
before  another  judge,  and  transferred  to,  or  continued  before  him. 

2.  From  an  order,  affecting  a  substantial  right,  made  by  a  court  of  record  poesessing 
original  juiiadjction,  or  a  judge  thereof,  in  a  special  proceeding  instituted  in  that  court, 
ior  before  a  judge  theretrf,  pursuant  to  a  special  statutory  provinon,  of  instituted  before 
another  judge,  and  transferred  to,  or  continued  before,  the  judge  who   made  the  final 

.  order.  But  this  subdiviaon  doee  not  apply  to  a  case  where  an  appeal  from  the  order 
to  a  court,  other  than  the  appellate  diviuon  of  the  supreme  court  ie  exprenly  given  by 
statute. 

3.  From  an  Cffder  granting  or  denying  an  application  for  an  alternative  mandamus 
Older  or  an  ahanative  prohibition  oider. 

This  section  doee  not  confer  the  right  to  appeal  from  an  order,  in  a  case  whero  it 
is  specially  prescribed  by  law  that  the  order  cannot  be  reviewed. 

DMtfattaa.— Cod*  dv.     tvw.,    H   ^^M,    13ST.   uid  Supp.  SOS:  People  a  reL  Piatt  r,   Cuitukh.    H  Hun 

Gnt     »''.i.      '    cf  i  1361.   »;ni!)ul  Aann-  '.3  »ul.'\»:ic<'  in.  as  N.  Y.  Saw  SWi  MMter  al  Milehell.    SI    Hun 

1  13Je.  .=......;..  .     [•■■                      ,■;       .:.....  401,  30  N.  Y.  Bupp.  Wia. 

sUrrct-iM-Li  irr./.  I.   i~.vi.  .!.    .'r<>.  i|      ;  ^,'-,  Orttri  n»t  ■ppwWMe.— People  niel.  D,.  L.  a  W.  B. 

L.  ISeS.  ch.  MU;  oritiimUy  iFvisnl  Iiodi  c-^f  '.I  [nur  .  Co.  i.  County  Court.  4  App.  Dir.  54S.  38  N.  Y,  Sopp. 

I   344.   ID   put,  aaOp,  ifld..  1&2  N.  Y,  Hi;  People  a  nt.  Aiknmu  T. 

Befcraaea*.— Appeeta  from  orden  in  actioni.  C.  1>.  Lumb.  e  App.  Div.  3S,  SB  N.  Y.  Bnpp.  Bli;  Mattel  at 

-..  I  eoe.  and  eaeMdted,  RaJIeny,  liApp.  Dir.  At.  4S  N.  T.  Bupp.  T«0:Peopleei. 

.„__^-_      ,... ,  '---i    171  App.  Div.  an.  rel.  Trowbridte  V.  MoN»mai».18App.  DiT,  17,4BN.  T 


__    _  . ..  8iiiip,4M;S _ 

Ot4v>  •apwJBMc^-People  ei  nl.  Neeui  v.  Dwytr,     App.  Diy.  38*.  87  N.  Y.  _^, ^. 

M  N.  r.  403:  Matter  ol  Bimmotu,  203  N.  V.  24^  Mittei  Penkeei  nl.  Bkiup  r.  Bahop.  IBl  App.  Dit.  337. 171  N. 

cf  Cuddebact.  S  App.  Dir,  20S,  39  N.  Y.  Supp.  388;  Gibbi  Y.  Supp,  M9;  Hatter  of  Bowa  of  Cbuitita.  TO  Bun  74, 37 

*.  Ptindle.  9  Am-lSv.  M,  4 1  N.  Y.  Supp.  iSa;  Peoplr;  n  K.  Y.  Bupp.  BUO. 

nl.  ThonkM  v.  Saekett,  IS  App,  Div.  290,  44  N.  V.  gupp.  OT««n  9t  «MUlto  MWt  nMalntte.— Ithaca  Acri- 

»3:  Feopto  ex  nl.  Qoibonl  i.  KeUou,  22  App.  Div.  t7r>,  enltural  Woriu  t.  EoleMoD,  107  N.  Y.  379;  Mattw  of 

47l4,Y.Bn|»>.  I02S;  Matter  of  Attomey-GeDtral.  12  App.  Klook,  SO  App.  Div.^,  El  N.  Y.  Bopp.  B07i  Hatter  ot 

Div.  2SS.4fN.  Y.  Bupp.SSS.MBtterofCityot  Rnchait^r,  U(bt.  30  App,  Div.  90,  51  N.  Y.  Bnpp.  743:  Hatter  ol 

H  App.  Div.  383.  4S  N,  Y.  Supp,  764;  Boird  a!  Wut^i  Tuthilt,  30  App.  E»t.  403.  K  N.  Y.  Supp.  M7.  affd.,  103 

CoDtn.  V.  ebuiia.  26  App.  Div.  12.  46  N.  Y,  Supp.  3I\1:  N.Y.  133:  Hooker*.  City  of  Roeheeler.  57  Am.  Diy.  SSa 

Matter  <il  IJsht.  30  App.  IJiv.  .Vt.  51  N.  Y.  Supp   7*3,  «BN.  Y.  Supp, 301,  aSd.,  172  N.  Y.OeS:  Matter  irfAndec 

Matter  nfr.Dodiriii.  30  App.  Di«.  41^.  C.l  N.  Y.  Supp  ::.-..-,.  bod  v.  BcbootlMMnct  No.  IS, SB  Apji.  Div.  331,  BIN. Y. 

Meiur  nl   :  .!,;.     -  II   ri  ,-'-'.  I  Bupp.  043;  HanU  v.  Baperriaora  of  NiacaiaCoDDty.BS 

gupp   r.i-  HuD37B;ViUacaaf  Hanurflle*.  LawieDBa,«eHun30ll; 

8««>.801.  Oneooui,  C.i  U.  b.  U.  <^.  •:  iJ.  A  i..  \ .  It,  4~..  31  N.  Y.  Supp.  S3:  People  V.  YooDg,  03  Hub  373. 8S  N.  Y. 

8BjG)p.DtT.2S4.  S3  N.Y.  Supp.  307:  Matter  of  Haobuiy.  Supp.  H7. 

l«0Xpp.Div.se2.14eN.Y.  Supp.  144;  Mitwr  ol  Hay-  Oritn  from  tmmutr  ccmH  ll>t  MBfliMt^-Bainw 

dmv.CaRoU,lB4App,  Div,  lEl,  ITl  N'.  Y.  Supp.  001;  v.  Pumi.  100  App.  Dlv.S34.0SN.  Y.^upp.3te:MattaT 

Hatter  of  Poole  v.  iJiaaUm.  33  Hun  218;  People  ei  nl.  of  VUlace  of  Cedarhunt.  131  App.  Div.  STO,  100  N.  ¥. 

CMeHv.apleB.84HunSBS;DeniiHT,DeBiKi.  llHunO:  Bnpp.  275;  Matter  ol  Swan,  33  Bun  200, 

BatehT.Btenrt,43HuDlt4:  Matter  ol  Baratoaa  Ehts.  PToeMdlBf*  under  hiBlrwar  lkir^Pe«ila  ei  tel. 

Ry,   Co.,  5S  Hm  387.   19  N.  Y.  Bun,  313;  Matter  of  D.,  L.  a  wTftTC^,  t.  County  Court.  1  App.  Div.  U3.  IS 

Broadway  ASevm^i  Ave.  £.  Co.,  SO  Bun  2Ta.  23  N.  Y.  N.  Y.  Bupp.  020.  effd,,  1S2N.  Y.  314. 

i  6SS.  limitation  of  time  to  ^ipeal  from  final  order  in  specUl  proceedings. 

An  appeal  to  the  appellate  division  from  a  final  order  in  a  special  proceeding  must 
be  taken  within  thirty  days  after  service  of  a  copy  of  the  final  order  from  which  it  i« 
taken,  with  a  written  notice  of  the  entry  thereof,  upon  the  appellant;  or,  if  he  appeared 
upon  the  hearing  by  an  attorney  at  law  or  an  attorney  in  fact,  upon  the  person  who 
80  appeared  for  him;  except  that  the  party  entering  the  order,  or  serving  the  notice  of 
ttie  entry  thereof,  shall  not  be  entitled  to  further  notice  to  limit  his  time  to  appeal. 
(Am.  by  L.  1921,  ch.  372,  in  effect  Oct.  1,  1921.) 


I< 


r  .l»  ^      .-       T.-" 
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ll«lf»4loiu~Code  dr.  proo..  |  1860.  without  ohuM     miut  Im  Ukm  to  anpellmte  divuioa,  C.  P.  A..  |  612,  aad 
of  tabttMioe;  oriciiuUljr  imnd  from  oo<m  of  proe.,  |  832.     Motiona  letecfgd  to  th«naiidar. 
BefforoiM. — ^Limitation  of  time  within  wnioh  appeal 


ippeal 

I  633.  Enforcement  of  aflbmed  or  modified  final  order  after  appeal  in  apodal 
proceedings. 

Where  a  final  order  in  a  special  proceeding  from  which  an  appeal  has  been  taken  from 
one  court  to  another  is  wholly  or  partly  affirmed,  or  is  modified,  upon  the  appeal,  the 
appellate  court  may  enforce  its  order,  or  may  direct  the  proceedings  to  be  remitted  for 
ttiat  purpose  to  the  court  below  or  to  the  judge  who  made  the  order  appealed  from. 

DolfattoD.— Code  dv.  proe.,  |  1820,  without  ehanie  ScelloB  dtod.— CBrien  ▼.  Segrbolt.  1«8  App.  Dir.  182. 
of  wxbrtanee.  184.  148  N.  Y.  Sopp.  489. 

1 634.  Practice  on  appeal  to  appellate  division  from  order  in  special  proceedings. 

The  provisions  relating  to  perfecting  an  appeal  to  the  appellate  diviaion  from  an  order 
in  an  action  in  the  supreme  court;  to  staying  the  execution  of  the  order  appealed  from; 
to  hearing  the  appeal;  and  to  the  entry  and  enforcement  of  the  order  made  upon  the 
appeal,  apply,  where  an  appeal  is  taken  to  the  appellate  division  from  an  order  in  a  spe- 
cial prooeedmg,  except  as  otherwise  specially  prescribed  by  law.  The  proceedings  upon 
such  an  appeal  are  governed  by  the  provisions  of  law  relating  to  an  appeal  in  an  ac- 
tion, except  as  otherwise  specially  prescribed  by  law. 

DirffMtoa.— Code  elv.  proe.»  ||  1860.  1861.  without  of  Keefe,  164  N.  Y.  852;  People  «i  nL  Maahatteo  Bjr.  Co. 

ehaiMBe  of  lubrtanee.  ▼.  Barker.  165  N.  Y.  805;  Matter  of  FitBdmooe.  174  N. 

BenMBMa— 4Nay  of  nioniie<1liiii  on  appoal  to  ap-  Y.  15,  25. 

pellate  dtviaon,  C.  P.  A.,  |l  614,  615.  S^etloD  dtod.— Matter  of  Shonti.  229  N.  Y.  874; 

AinlleAtloil.— Matter  of  Southern  Boulevard  R.  Co.,  Matter  of  Norton.  168  J^,  DiT.  885. 153  N.  Y.  Supp. 

128N.  Y.  08;  Matter  of  Chapmaa.  162  N.  Y.  456;  Matter  708. 
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ARTICLE  42 
Executions  generally 

[Ifoie  «r  J«lBl  toglihWfe  — mMlti— .— The  aubjeet  d«fiB«d.  haa  bMO  in  luooeHfal  operation  for  many  ymn, 

of  "Exeevtiotts  **  in  the  code  of  dvil  procedure  covers  and  is  not  tbe  aubjeet  of  eritidam  frcHn  either  the  oourte  or 

H  iaS2-140&.    PraeticaUy  aU  of  these  aeetiona  have  been  the  memben  of  the  profeasion.    It  may  also  be  noted  that 

bars  letained  in  the  fonn  of  atatute  law.    The  pnmaiona  the  aeetidna  of  the  code  ralatinc  to  executions  are  very 

nilalina  to  exeeutiona  againat  the  person  and  executions  in^equoitly  amended  and  that  moat  of  them  have  atood 

operty  affect  the  righta  of  the  individual  ao  in  their  preaent  form  without  any  change  amce  their 

and  ao  fair  of  theae  iMtmaiona  mii^t  i»operly  original  enactment  aa  part  of  the  oooe,  ao  that  th^  cannot 


be  the  ambjeet  of  rulea,  that  it  has  been  determined  to     be  said  to  be  the  subject  of  constant  tegislative  amend- 
hasp  the  entireaobjeet  together  in  the  form  of  atatute.  ment.   Theae  aeetiona  nave  atood  the  teat  of  years  of  trial 


Tbm  objectiona  to  our  eriatiwg  ayatem  of  court  practice    and  under  them  personal  and  property  rif^ta  have  bean 

little  Etii 


are  diraeted  afsinat  the  procedure  in  an  action  up  to  the  aetUed  with  but  oompaiatively  little  Etigation.    The  aeo- 

time  of  obtainmg  judgment.   The  objectiona  relate  to  the  tiona  are  for  the  moat  part  well  drafted,  their  language  ia 

method  of  pleading,  to  the  trial,  to  incidental  motiona  and  clear  and  unambiguous,  and  because  of  their  very  n»- 

prooeadingB,  and  to  the  delavs  which  may  be  ioterpoeed  ture  and  iMupoee  they  are  here  set  ^orth  aa  apart  of  the 

befeaa  the  judgment  ia  actually  obtained.   The  method  of  practice  act  with  but  few  and  unimportant  ofaangea  in 

obtaining  aatiafaetion  of  a  judgment  by  execution  ia  well  wording.1 

GSfBAf*  rmoYiaiONS 

Bee.  835.  Execution  ia  court  process. 

690.  Officer  or  person  to  whom  execution  directed. 

637.  lime  of  rw^t  to  be  endorsed  on  execution. 

638.  Kinds  of  execution. 

630.  Enforcement  upon  death  or  disqualification  of  aherifl. 

BiQCJisiTBS  or  mxmcvnoNs 

640.  Requiaitea  of  executions  ^[enerally. 

641.  Requiaitea  of  executions  issued  after  transcript  filed. 

642.  Requiaitea  of  execution  for  collection  of  money- 

643.  Requiaitea  of  execution  againat  property. 

644.  Requisites  of  execution  for  deUveiy  of  property. 

645.  Requisites  of  execution  where  warrant  of  attachment  levied. 

646.  Execution  againat  heir,  repreaentative,  tenant  or  trustee. 
647«  Raqniabea  of  execution  against  the  person. 

IS8UANCB  or  IXICUTIONS 

648.  To  what  counties  execution  may  iasue. 

640.  Separate  executions  where  aeparate  auma  awarded. 

680.  ExBcution  of  course  within  five  years. 

661.  Bxeention  after  death  of  party. 

653.  Execution  after  five  years. 

653.  Leave  to  issue  execution  after  five  years. 

654.  Execution  againat  decedent. 

655.  Execution  againat  decedent'a  property. 

666.  Execttti(m  againat  decedent'a  property;  leave  to  issue. 
65^  Stay  aaaffeoting  issuance  of  execution. 
688.  Execution  againat  surviving  judgment  debtors. 
650.  Saaeution  not  to  iasue  againat  the  people. 

AALBI  UNDB  DOCimONS  OllflBALLT 

660l  Sab  on  execotiott;  time. 

661.  Penally  for  deeiroying  notice  of  aale. 

663.  Failure  to  give  nonce  of  aale. 

663*  Purohaae  by  aheriff  at  eiecutapn  aale. 

GENERAL  PROVISIONS 

§  686.  Execution  is  court  process. 

An  execution  is  the  process  of  the  court  from  which  it  is  issued. 


Itaffaltoii.— Laat  aentenee  of  code  civ.  proc.,  1 1364;         EieeiitloD  Is  **pffOCwa.**— Schley  v.  Andrews,  235 
cfiginaUy  revised  from  oode  of  proe.,  |  386.  N.  Y.  110. 

§  636.  Officer  or  person  to  whom  ezecutton  directed. 

An  esoecution  must  be  directed  to  the  sheriff,  unless  he  is  a  party  or  interested,  in 
which  case  it  must  be  directed  to  a  particular  coroner  or  generally  to  the  oonniers  of 
that  county.  The  court,  however,  in  its  discretion,  may  order  an  execution  issued  upon 
a  judgment  rendered  a^dnst  a  sheriff,  either  alone  or  with  another,  to  be  directed  to 
a  person  designated  in  the  order,  instead  of  to  the  coroners  or  a  particular  coroner;  in 
which  case  it  must  be  so  directed.  The  person  so  designated  must  be  of  full  age,  a  res- 
ident <tf  the  state,  and  not  a  party  to  the  action,  or  interested  therein.  Where  the  o^ce- 
cution  is  issued  upon  a  judgment  for  a  sum  of  money  or  directing  the  payment  of  a  sum 
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of  money,  the  order  does  not  take  effect  until  the  person  so  designated  executes  and 
files  in  the  clerk's  office  a  bond  to  the  people,  with  at  least  two  sureties,  approved  by 
a  judge  of  the  court  or  a  county  judge,  in  a  penal  sinn  fixed  by  the  order,  not  less  than 
t^ce  the  sum  to  be  coUected  by  virtue  of  the  execution,  conditioned  for  the  faithful 
performance  of  his  duties  under  the  execution.  A  certified  copy  of  the  order,  and,  where 
it  requires  a  bond  to  be  ^ven,  the  clerk^s  certificate  that  a  bond  has  been  filed,  as  re- 
quired by  the  order,  must  be  attached  to  the  execution.  The  person  so  designated  is 
deemed  an  officer,  and,  with  respect  to  that  execution,  he  is  subject  to  the  obligations  and 
liabilities  and  has  the  power  and  authority  of  a  coroner,  and  is  ^ititled  to  fees  accord- 
ingly. 

DerlTmtloii.— Ck>de  dv.  proe.,  { 1302.  The  new  matter  n«&,  90  N.  Y.  20S;  Bowe  t.  WUkine,  106  N.  T.  82S; 

inserted  in  first  sentenoe  covers  the  referenoe  omitted.  Thomas  v.  Bocert,  83  Hub  11;  Lyon  ▼.  Cahill,  13  Chr. 

kl362,ori|SQaUy  revised  from  code  of  proe.,  {  289,  and  Proc.  Rep.  814.  20  Abb.  N.  C.  42. 

.  8..  pt.  8.  ch.  e,  tit.  6,  fl  11,  12.  To  mhmm  «lrMtod.-^Levm  ▼.  RdbSe,  6  Mi«$.  839.  2ft 


In  general. — Jones  v.  Newman,  36  Hun  634;  Crane  v.     N.  T.  Supp.  982;  Fisher  r.  Youna,  41  Misc.  5£S,  85  N.  Y. 
Cianitob,  23  N.  Y.  Supp.  320;  Groesitt  v.  Wiles,  13  Civ.     Supp.  115.  affd.,  95  App.  Div.  6l9,  88  N.  Y. 
Pxoo.  Rep.  327.  White  v.  Coulter,  1  Hun  857,  8  T.  ft  C.  608. 


§  637.  Time  of  receipt  to  be  indorsed  on  execution. 

The  sheriff  to  whom  an  execution  is  directed  and  delivered  must  indorse  thereon, 
upon  the  receipt  thereof,  a  memorandum  of  the  day,  hour  and  minute  when  he  received 
it.         • 

Dcrivatton. — Code  oiv.  proe.,  1 1383;  originally  re-  Daty  af  akcrlff  to  neeate. — Reld  v.  Stegnian,  99 
vised  from  R.  S.,  pt.  3,  ch.  6,  tit.  6,  |  10.  N.  Y.  646,  51  Abb.  N.  C.  422. 

IMfTcry.—Barrell  v.  Hollands,  78  Hun  583,  29  N.  Y. 
Supp.  515. 

§  638.  "Kinds  of  execution. 

There  are  four  kinds  of  execution  as  follows: 

1.  Against  property. 

2.  Against  the  person. 

3.  For  the  delivery  of  the  possession  of  real  property  with  or  without  damages  for 
withholding  the  same. 

4.  For  the  delivery  of  the  possession  of  a  chattel,  with  or  without  damages  for  the 
taking  or  detention  thereof. 

Dcrivatton. — Code  eiv.  proe.,  1 1364,  ezoept  last  sentenoe  whioh  has  been  made  into  a  new  seetion  (|  635,  ante). 
1 1364,  originally  revised  from  oode  of  proc.,  |  286. 

§  639.  Enforcement  upon  death  or  disqualification  of  sheriff. 

Where  the  sheriff,  to  whom  an  execution  is  delivered,  dies,  is  removed  fh>m  ofllGe,  or 
becomes  otherwise  disqualified  to  act,  before  the  execution  is  returned,  his  under-sher* 
iff  must  proceed  upon  the  execution,  as  the  sheriff  mi{^t  have  done.  If  there  is  no 
under-sheriff,  the  court  from  which  the  execution  issued  may  desigDate  a  permi  to  pro- 
ceed thereupon;  who  may  complete  the  same  as  an  under^heriff  might  have  done.  The 
person  so  designated  must  give  such  security  as  the  court  directs.  He  is  deemed  an 
officer,  and  is  subject  to  the  same  obligations  and  liabilities,  and  has  the  same  power  and 
authority,  in  relation  to  the  object  of  his  appointment,  as  a  sheriff,  and  is  entitled  to 
fees  accordingly.  But  this  section  does  not  apply  in  a  case  where  special  proviacm  is 
otherwise  made  by  law  for  the  enforcement  of  an  execution  after  the  death,  removal 
from  office  or  other  disqualification,  of  the  sheriff  or  under-sheriff. 


■ « * 


DvlYatioii.— Code  oiv.  proe.,  1 1388;  originally  revised  from  R.  S.,  pt.  3,  oh.  6,  tit.  5,  f|  M*  60- 

•  ^ ,    ^f      ^  '  '  • 

REQUISITES  OF  EXECUTION 

r 

§  640.  Requisites  of  executions  generally. 

An  execution  must  intelligibly  describe  the  judgment,  stating  the  names  of  the  par- 
ties in  whose  favor,  and  against  whom,  the  time  when,  and  the  couH  in  ^riiich,  ^be  judg- 
ment was  rendered;  and,  if  it  was  rendered  in  the  supreme  court,  the  county  in  which 
the  judgment-roll  is  filed.  It  must  require  the  ^eriff  to  return  it  to  the  proper  cleric 
within  sixty  days  after  the  receipt  thereof.  Except  as  otherwise  prescribed  in  the  next 
section,  it  must  be  made  returnable  to  the  clerk  with  whom  the  judgment-roll  is  filed. 

M4 
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■MHattMU— Coife  dr.  pnto..  liaOO,  m  ud.  by  L.  nae.— HAtkaway  t.  HowqU.  54  N.  T.  97;  Smith  r. 

1914^  ch.  S47.  enopl  iMt  two  MntaDOM  wlMh  Imto  baoo  Davis.  63  Hun  100,  17  N.  Y.  9m,  614. 

BMdea  BBW aHtion  A  685b  posD:  orifnatty  twiaad  from  metanu— Paum  r.  Wllleit,  38  N.  T.  28;  Hoffman  t. 

I  M,  u  part,  and  I  tOO.  Conaar,  76  N.Y.  121;  WeUa  t.  Gonaar,  83  N.  Y.  231; 

and    iadonement,  mica  Aaaonia  Biaas,  ala..  Co.  ▼.  Connar.  103  N.  Y.  502;  Stun* 


of  dvil  praetiee,  11. 13;  wahrer  of  dbjectiona  to  require-     mal  r.  Swan.  17  Ifiao.  354,  39  N.  Y.  Supp.  1074;  EBsb 
menta.  Id.,  12.  Book  Knittittc  Oo.  ▼.  Brannar,  18  Miae.  631,  43  N.  Y. 


T.  Railtr,  110  N.  Y.  366;  Peopla     Sopn.  684,  affd.,  29  A|».  Div.  627.  52  N.  Y.  Supp.  1143; 
raL  Wolfe  t.  Jolmaoa.  230  N.  Y.  256.  BeebateiD  t.  Sammia,  10  Hun  585;  Dilnn  ▼.  Saxtoa.  11 

Habantro,  88     Hun  565;  People  ex  lel.  TuthiU  t.   Rumell.  25  Hun 


N.  Y.  611:  Bcid  ▼.  Stepaan.  99  N.  Y.  646;  Matter  of     524;  Nat.  Exeh.  Bank  v.  Burkbaltar.  20  N.  Y.  Supp. 
Kapfer^^Oo.,  165App.DiT.507, 160N.  Y.  3uiH>.  1037;     503.  ^^ 


People  ex  laL  Demaieat  t.  Qonnan,  14  N.  Y.  Supp.  547;        AnMBdlBt  retani.— Barker  t.  Binnincer,  14  N.  Y. 
Nana  r.  OaUegr,  15  N.  Y.  Supp.  1,  21  Cir.  Proo.  Hep.  71;     270;  Kincaton  Bank  t.  Elting.  40  N.  Y.  391;  Harrison 


^an  T.  Fmt.  16  N.  Y.  Sonp.  829;  Fanham  ▼.  HUdreth.     v.  WUken.   71   N.   Y.  390;  Wricht  ▼.   Noatnnd,   94 
82  Baib.  277;  People  t.  Van  Hoe  ~     -^      —    _     —     _      .  .    _  .  _  ._   _ 


62  How.  Br.  76;     N.   Y.  31;   People  ex  reL  Utley  r.  Seatoa.   25  Hun 
Hsaner  t.  Walsh.  47  N.  Y.  Super.  Ct.  369.  205. 

§  Ml«  Requisites  of  executions  issued  after  transcript  filed. 

Where  an  execution  is  issued  out  of  a  court  other  than  that  in  which  the  judgment 
was  rendered,  i^xui  filing  a  transcript  of  the  judgment  rendered  in  the  latter  court, 
it  must  also  specify  ihe  clerk  with  whom  the  transcript  is  filed  and  the  time  of  filing; 
and  it  must  be  made  returnable  to  that  clerk.  If  the  judgment  was  rendered  in  the 
justice's  court,  it  must  specify  the  justice's  name,  and  it  must  omit  the  specification, 
respeclang  the  filing  of  the  judgment-roll. 

DcffliAttaii. — Code  «▼.  piiMi..  11367;    ariginally   a  exaoation  againat  petaoa.  Id.,  |273;  dooksting  judcment 

flobatitote  for  eode  of  proe..  |  289,  m  part.  in  another  eounty,  Id.,  ft  274. 

KBfWHiai.— TranaeripU    of     Judgmeata     rendered  Appttcatloii.— Elnoaid  v.  Biehardaon,  9  Ab)>.  N.  C. 

before  juetioe  of  the  peaoe,  docketing,  J.  Ct.  A.,  |  272;  315. 

§  642.  Requisites  of  execution  for  collection  of  money. 

An  execution  issued  upon  a  judgment  for  a  sum  of  money  or  directing  the  payment 
of  a  sum  of  money  must  specify,  in  the  body  thereof,  the  sum  recovered  or  directed  to 
be  paid  and  the  sum  actually  due  when  it  is  issued.  It  may  specify  a  day  from  which 
interest  upon  the  sum  due  is  to  be  computed;  in  which  case,  the  sheriff  must  collect  inter- 
est accordingly,  until  the  sum  is  paid.  If  all  the  parties  against  whom  the  judgment 
18  rendered  are  not  judgment  debtors,  the  execution  must  show  who  is  the  judgment 
debtor. 


air.  proo.,  11368;  origtnaUy  reyiaed  from  R.  S.,  pt.  3,  eh.  6,  tit.  5,  |  9,  aa  am.  by  L. 
1844,    eh.   824.  ' 

§  643.  Requisites  of  execution  against  property. 

An  execution  against  property,  if  the  judgment-roll  is  not  filed  in  the  clerk's  office  of 
the  county  to  which  it  is  issued,  must  specify  the  time  when  the  judgment  was  docketed 
in  that  county.  Except  in  a  case  where  special  provision  is  otherwise  made  by  law,  it 
must  substantially  require  the  sheriff  to  satisfy  the  judgment  out  of  the  personal  prop- 
erty of  the  judgment  debtor;  and,  if  sufficient  personal  property  cannot  be  found,  out 
of  the  real  property  belonging  to  him  at  the  time  when  the  judgment  was  docketed  in 
the  clerk's  office  of  the  county  or  at  any  time  thereafter. 

DcrlTatfon.— Code  dr.  proe.,  1 1869;   originally  re-        Sattoflutloii    of   exeeatton. — Saunders    v.    Reilly. 
vind  from  oode  of  proo,  ft  289,  svbd.  1.  105  N.  Y.  12;  Flanden  v.  Batten,  50  Hun  642.  3  N.  Y, 

BOtet  ^  Metloii.— Omterman  v.  Coutant,  59  Misc.     Supp.  728. 
S3,  111  N.  Y.  Supp.  1081;  Qatesynsld  v.  Russell.  75  Hun 
497.  27  N.  Y.  Supp.  465. 

§  644.  Requisites  of  execution  for  delivery  of  property. 

An  execution  for  the  delivery  of  the  possession  of  real  property,  or  a  chattel,  must 
particularly  describe  the  property  and  designate  the  party  to  whom  the  judgment  awards 
the  possession  thereof;  and  it  must  substantially  require  the  sheriff  to  deliver  the  pos- 
session of  the  property,  within  his  county,  to  the  party  entitled  thereto.  If  a  sum  of  money 
is  awarded  by  the  same  judgment,  it  may  be  collected  by  virtue  of  the  same  exe- 
cution; or  a  separate  execution  may  be  issued  for  the  collection  thereof,  omitting  the 
direction  to  deliver  possession  of  the  property.  If  one  execution  is  issued  for  both  pur- 
tx>Bes,  it  must  contain,  with  respect  to  the  money  to  be  collected,  the  same  directions  as 
ko  execution  against  property,  or  against  the  person,  as  the  case  requires. 

.DwIfilliMi.— Ooda  dr.  proo..  ft  1873;  originally   re-        In  gaiicnl. — ^Title  Guarantee  Sc  T.  Co.  v.  American 
vissd  tram  oods  of  proe.,  |  ^.  subd.  4.  P.  ft  C.  Co..  05  App.  Div.  192.  88  N.  Y.  Supp.  502;  Van 

Rensselaer  ▼.  Wright,  56  Hun  39.  8  N.  Y.  Supp.  885. 


ir 
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§  646.  Requisites  of  execution  where  warrant  of  attachment  levied. 

Where  a  warrant  of  attachment  issued  in  the  acrtion  has  been  levied  by  the  sheiiff, 
the  execution  must  substantially  require  the  sheriff  to  satisfy  the  judgment,  as  follows: 

1.  Where  the  judgment-debtor  is  a  non-resident,  or  a  foreign  corporation,  and  the 
summons  was  served  upon  him  or  it,  without  the  state,  or  otherwise  than  personally, 
pursuant  to  an  order  obtainedior  that  purpose,  and  the  judgment  debtor  has  not  appeared 
in  the  action;  out  of  the  personal  prope!rty  attached,  and,  if  that  is  insufficient,  out 
of  the  real  property  attached. 

2.  In  any  other  case,  out  of  the  personal  property  attached;  and,  if  that  is  insufficient, 
out  of  the  other  personal  property  of  the  judgment  debtor;  if  both  are  insuffident,  out 
of  the  real  property  attached;  and,  if  that  is  insufficient,  out  of  the  real  property  belong- 
ing to  him  at  the  time  when  the  judgment  was  docketed  in  the  clerk's  office  of  the  county 
or  at  any  time  thereafter. 

Dcriv»tloii«— Code  civ.  proo.,  1 1870.  Dunn  ▼.  Aeker.  Menall  4c  CondH,  S6  Miw.  788,  58  N.  T» 

ScTcrences. — ^Execution  where  levy  hae  been  made  Supp.  1069;  Thomas  v.  Bofert,  83  Hun  11;  Oilmaa  t. 

under  warrant  of  attachment,  C.  P.  A.,  |  968;  aatlsfao-  Tucker,   13  N.  Y.  Supp.  804. 

Hon  of  judgment  in  principal  action.  Id.,  I  969.  I4mi    of    ei«entl»ii    Biipcn«d«f 


ApplmOOD.— Van  Camp  ▼.  Searle,  79  Hun  134.  29     Barton  ▼.  Pahner  Co.,  87  App.  Div.  35,  83  N.  Y.  Supp. 
N.   Y.   Supp.   757.  1041. 

General  eieeatton.— Place  ▼.  Riley.  98  N.  Y.  1; 

§  646.  Execution  against  heiri  representative^  tenant  or  trustee. 

An  execution  against  real  or  personal  property  in  the  hands  of  an  executor,  administra- 
tor, heir,  devisee,  l^^atee,  tenant  of  real  property,  or  trustee,  must  substantially  require 
the  sheriff  to  satisfy  the  judgment  out  of  that  property. 

DetlTmtioii.— Code  dv.proc.,  11371.  Form  of  eieeotloii.— Matter  of  Waiing,  7  Mlac. 

In  sencnl.— Matter  of  Qouch,  81  App.  Div.  307,  502.  28  N.  Y.  Supp.  398;  Matter  of  Quaokenboa.  88  lifiao. 

52  N.  Y.  Supp.  827;  In  re  LaaeUe'a  Eetote,  16  Mim.  515,  68,  76  N.  Y.  Supp.  964. 
40  N.  Y.  Supp.  34a 

§  647.  Requisites  of  execution  against  the  person. 

An  execution  against  the  person  must  substantially  require  the  sheriff  to  arrest  the 
judgment  debtor  and  commit  him  to  the  jail  of  the  county  until  he  pays  the  judgment 
or  is  discharged  according  to  law.  Except  where  it  may  be  issued  witiiout  the  previ- 
ous issuing  and  return  of  an  execution  against  property,  it  must  recite  the  issuing  and 
return  of  such  an  execution,  specifying  the  county  to  which  it  was  issued. 

DetlTmtioii.^Code  iAr.  proe.,  1 1372;   originaUy  n-  Bequiitte*  of  CKMSttwu— BenedieL  etc.  Mte.  Co. 

▼iaed  from  code  of  proo..  |  288,  aubd.  3.  r.  Thasrer.  21  Hun  674;  People  ex  reL  TTtley  r.  Beaton. 

Scrcreiicea.— Where  order  of  anreet  hat  been  iamed,  25  Hun  305;  O'Sbea  t.  Kohn,  38  Hun  149;  Bercman  t. 

ezecutiona  iasued  and  returned  before  action  against  Noble,  45  Hun   183. 

bail,  C.  P.  A.f  11871-875:  exeoutton  aoainet  property  WalTcr  at  lafalMltr*-*Qoodwm  ▼.  Qiiflia,  88  N.  Y. 

muat  first  be  issued.  Id.,  1708;  executions  against  the  629. 

person  generally,  Id.,  I|  76^-772.  JftU,  loefttlOli.-^Fiaher  v.  Toung,  41  Misc.  552,  85 

Scope  »nd  objeef  ai  MCtton.— Walker  ▼.   Isaacs,  N.  Y.  Supp.  115,  affd.,.95App.  Div.  819,  88  N.  Y.  Supp. 

36  Hun  233.  1101.                              •         fi-                                     -•'f 

ISSUANCE  OF  EXECITTIONS 

§  648.  To  what  counties  executions  may  issue. 

An  execution  against  property  can  be  issued  only  to  a  county  in  the  clerk's  office  of 
which  the  judgment  is  docketed.  An  execution  against  the  person  may  be  issued  to 
any  county.  An  execution  for  the  delivery  of  the  possession  of  real  property  must  be 
issued  to  the  county  where  the  property  or  a  part  thereof  is  situated.  An  execution  for 
the  delivery  of  the  possession  of  a  chattel  may  be  issued  to  any  county  where  the  chattel 
is  found,  or  to  the  sheriff  of  the  county  where  the  judgment-roll  is  filed.  Executions 
upon  the  same  judgment  may  be  issued  at  the  same  time  to  two  or  moro  different  coun* 
ties. 

DetlTmtton.~Code  civ.  proo.,  §1365;    originally  re-        Bieeatioii   asalnst  penoii.~Spilkflr  v.   Abraham, 
▼ised  from  code  of  proc.,  |  287,  in  part.  136  App.  Dit.  841, 121  N.  Y.  Supp.  818;  O'Skaav.  Koha, 


In  fttMnO.— Rando   v.   National   Park  Bank.    137     38  Hun  149. 
App.  Div.  190.  194,  121  N.  Y.  Supp.  1048.  Dodnt  essential.— Belfer  v.  Ludlow.  69  Misc.  488, 

«rrS^  ■«^*  -^P-tr-Bn-h  ,.  i^  36   la.  N.  y.  8UPP.  m. 

§  649.  Separate  executions  where  separate  sums  awarded. 

Where  a  judgment  awards  different  sums  of  money  to  or  against  different  parties,  a 
separate  execution  may  be  issued  to  collect  each  sum  so  awarded,  subject  to  the  power 


i 
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of  the  court  to  control  the  enforcement  of  the  ezecutionB,  upon  motion,  where  the  col- 
lection  of  one  execution  will,  wholly  or  partly,  satisfy  another. 

Dcfflfmtioii.— Code  tir.  proe.,  1 1374. 

§  8S0.  Execution  of  course  within  five  years. 

Except  as  otherwise  specially  prescribed  by  law,  the  party  recovering  a  final  judg- 
ment, or  his  assignee,  may  have  execution  thereupon,  of  course,  at  any  time  within  five 
years  after  the  entry  of  the  judgment. 

Dctlfaltoii.— Coda  dr.  proe.,  1 1376;  orifbwUy  from        OvaipalliiK  tliiM«~Kupfer  v.  Fnak,  30  Hun  74; 
eode  of  proe.,  1 283.  Aultman  4c  Taylor  Co.  v.  ^me,  01  Hun  082,  86  N.  T. 


■ifffwno.    EMegtfop  SMiMt  dty  of  New  York,     Supp.  628;  8.  o.  on  appeal.  163  N.  Y.  64. 
Greater  New  York  charter  (LTIwI,  ohap.  466),  |  264.        LftehM.— People  v.  CarEn,  101  App.  Div.  258,  181 
OvnitmetlMi.— Qmterman    v.    Oontant,    128   App.     N.  Y.  Supp.  880. 


DiT.  462.  112  N.  Y.  Bopp.  000. 


§  661.  Execution  after  death  of  party. 

Where  the  party  recovering  a  final  judgment  has  died,  execution  may  be  issued  at 
any  time  within  five  years  after  the  entry  of  the  judgment,  by  his  personal  representa- 
tives, or  by  the  assignee  of  the  judgment,  if  it  has  been  assigned,  and  the  execution  must 
be  indorsed  with  the  name  and  residence  of  the  person  issuing  the  same.  And  where 
a  party  or  one  or  more  of  several  parties  against  whom  a  judgment  for  the  recoveiy  or  pos- 
seasion  of  real  property  has  been  obtained  has  died,  an  order  granting  leave  to  issue  and 
execute  such  execution  or  writ  of  possession  may  be  granted  upon  twenty  days'  notice 
to  the  occupants  of  the  lands  so  recovered  and  to  the  grantees  or  devisees  of  said  de- 
ceased, or  if  he  dies  intestate,  to  the  heirs  at  law  of  said  deceased,  said  notices  to  be 
served  in  the  same  manner  as  a  summons  is  directed  to  be  served  in  an  action  in  the 
supreme  court. 

DwlTation.~Code  dv.  proo..  1 1876,  aa  am.  by  L.     Supp.  274,  revd.,  124  App.  Div.  488,  108  N.  Y.  Supp. 
1887,  eh.  416,  L.  1886,  oh.  U6,  L  1887,  ch.  682.  1080;  Duiyea  ▼.  Botafocd,  24  Hun  817;  Miller  ▼.  Wood- 


In  gencffml— Matter  of  Armstrong,  35  Miao.  327.  71     head,  62  Hun  127,  5  N.  Y.  Supp.  88. 
N.  Y.  Supp.  051;  Flah  ▼.  Hahn,  56  Miao.  440,  107  N.  Y. 

§  662.  Execution  after  five  years. 

After  the  lapse  of  five  years  from  the  entry  of  a  final  judgment,  execution  can  be  issued 
thereupon  in  one  of  the  following  cases  only: 

1.  Where  an  execution  was  issued  thereupon  within  five  years  after  the  entiy  of  the 
judgment,  and  has  been  returned  wholly  or  partly  unsatisfied  or  unexecuted. 

2.  Where  an  order  is  made  by  the  court  granting  leave  to  issue  the  execution. 

DwlTnttaik—Code  ohr.  proe..  |1377:  orisinally  re-  Hill  Co.  t.  Seanr,  31  App.  Div.  888,  52  N.  Y.  Supp. 

viatd  from  eode  of  proe.,  |  384,  in  put.  085;  Quigley  ▼.  Baumann,  20  Miac.  515.  61  N.  Y.  S  upp. 

AwllailiMi^-Van  BenMelaer  T.^right,  121  N.  Y.  066. 

626;  Raphael  v.  Mencke,  28  App.  Div.  01, 50  N.  Y.  Supp.  Leave  to  tosve.— Bank  of  Geneaee  v.  Spencer,  18 

820;  People  ex  reL  Saekett  ▼.  Woodbury.  70  App.  IMv.  N.  Y.  150;  Betta  v.  Garr,  26  N.  Y.  888;  Wallace  v.  Swin- 

416.  75  N.  Y.  Supp.  286;  Guiterman  v.  Coutant.  128  ton.  64  N.  Y.  188;  Van  Renaaalaer  v.  Wtisht.  121  N.  Y. 

App.  Div.  452,  112  N.  Y.  Supp.  000.  626;  Seaman  v.  Clarke,  60  App.  Div.  416,  60  N.  Y.8upp. 

FMnmipaoii  or  JaJtmwfc— Partridge  v.  Moyni-  1002.  affd.  170  N.  Y.  504;  People  v.  CarUn.  101  App. 

han,  50  Miae.  234,  110  N.  Y.  Supp.  530.  Div.  258,  181  N.  Y.  Supp.  880;  Matter  of  Armations, 

SoeoDd  eieeiltloii.— Cooper  v.  Bailey,  60  App.  Div.  85  Miac.  327,  71  N.  Y.  Supp.  051;  Van  Ranaaelaer  v. 

366,  74  N.  Y.  Supp.  667;  Anderson  v.  Porter,  7  Miao.  Wi^ht,  66  Hun  30,  8  N.  Y.  Sixpp.  885;  Hanaee.  v.  Fiero* 

818,  27  N.  Y.  Supp.  646;  Frean  v.  Garrett,  24  Hun  161;  66  Hun  463,  10  N.  Y.  Supp.  404;  Townaend  v  Tolhuxat. 

frnporten*  Nat.  Bimk  v.  Quaokanbuah,  80  Hun  111.  80  57  Hun  40,  10  N.  Y.  Supp.  378. 

N.  Y.  Supp.  35,  revd..  143  N.  Y.  567.  Seetton  eltod.— Buck  v.  MacDonald,  107  Miac.  338, 

BEcenObii  acBliiii  person^— Steamahlp  Richmond  177  N.  Y.  Supp.  684. 

§  663.  Leave  to  issue  execution  after  five  years. 

Notice  of  an  application  for  an  order  granting  leave  to  issue  an  execution,  as  pre- 
scribed in  the  last  section,  must  be  served  personally  upon  the  adverse  party,  if  he  is  a 
resident  of  the  state  and  personal  service  can  be  niade  upon  him  therein  with  reason- 
able diligence;  otherwise,  notice  must  be  given  in  such  manner  as  the  court  directs. 
Where  the  judgment  is  for  a  sum  of  money  or  directs  the  payment  of  a  sum  of  money, 
leave  shall  not  be  granted  except  on  proof,  by  affidavit,  to  the  satisfaction  of  the  court, 
that  the  judgment  remains  wholly  or  partly  unsatisfied. 

Derlfattsii.— Code  dr.  proa,  1 1878;   origlnaUy  re-  AppllcstlMi  md  tcop*.— Van  Renaaelaer  v.  Wiighft. 

rived  from  eode  of  proe.,  |  984,  in  pari.  131  N.  Y.  626;  People  ex  reL  Saekett  v.  Woodbuiy,  70 

■cTcraiee.— Exeeation    agi^iat    exeeator    and    ad-  App.  Div.  416.  75  N.  Y.  Supp.  236;  Shultea  v.  Sicklea, 

Bdniatrator  to  iaaue  upon  leave  granted,  deoedeot  eatnte  70  Hun  470,  24  N.  Y.  704. 
L.  H 151-164. 


{§  664,  655  CIVIL  PBACTICE  ACT  art.  42 

§  6M.  Execution  against  decedent 

An  execution  to  collect  a  sum  of  money  cannot  be  issued  against  the  property  of  a 
judgment  debtor  who  has  died  since  the  entry  of  the  judgment  except  as  prescribed  in  the 
next  two  sections. 

DcrtTAtton.— Code  dv.  proo..  1 1379;    orifiiially  n-    AUm  Befiniiic  Co.  v.  Smiih.  52  App.  Dtv.  109,  64  N.  Y. 
TiMd  from  R.  S.,_i>t.  8,  oh.  6,  tit.  5.  {  27.  Supp.  1044;  Le  Ferre  r.  Phillips,  81  Hun  23S,  80  N.  Y. 

In  senerml.— Prentiai  ▼.  Bowden,   146  N.  Y.  342;     Supp.   709. 

§  655.  Execution  against  decedent's  property. 

1.  After  the  expiration  of  one  year  from  the  death  of  a  party  against  whom  a  final 
j  udgment  for  a  sum  of  money  or  directing  the  payment  oi  a  sum  of  money  is  rendered, 
the  judgment  may  be  enforced  by  execution  against  any  property  upon  which  it  is  a 
lien  with  like  effect  as  if  the  judgment  debtor  was  stiiU  living. 

2.  Such  an  execution  shall  not  be  issued,  however,  unless  an  order  granting  leave  to 
issue  it  is  procured  from  the  court  from  which  the  execution  is  to  be  issued,  and  from 
a  surrogate's  court  of  this  state,  which  has  duly  granted  letters  testamentary  or  letters 
of  administration  upon  the  estate  of  the  deceased  judgment  debtor. 

3.  Where  the  lien  of  the  judgment  was  created  as  prescribed  in  sections  five  hundred 
and  ten  and  five  hundred  and  eleven  of  this  act,  neither  order  can  be  made  until  the 
expiration  of  eighteen  months  after  letters  testamentary  or  letters  of  administration  have 
been  duly  granted  upon  the  estate  of  the  decedent,  and  for  that  purpose  such  a  lien 
existing  at  the  decedent's  death  continues  for  two  years  thereafter,  notwithstanding 
the  previous  expiration  of  ten  years  from  the  filing  of  the  judgment  roU. 

4.  Where  letters  upon  the  estate  of  the  decedent  have  ilot  been  granted  within  eighteen 
months  after  his  death  by  the  surrogate's  court  of  the  county  in  which  the  decedent 
resided  at  the  time  of  his  death,  or  if  the  decedent  resided  out  of  the  state  at  the  time 
of  his  death,  and  letters  testamentary  or  letters  of  administratidn  have  not  been  granted 
within  the  same  time  by  the  surrogate's  court  of  the  county  in  which  the  property  on 
which  the  judgment  is  a  lien  is  situated,  such  court  may  grant  the  order  where  it  appears 
that  the  decedent  did  not  leave  any  personal  property  within  the  state  upon  which  to  admin- 
ister. In  such  case  the  lien  of  tiiie  judgment  existing  at  the  decedent's  death  continues 
for  two  years  as  aforesaid. 

5.  Such  judgment  lien,  existing  at  the  decedent's  death,  upon  the  decedent's  real  prop- 
erty, or  some  portion  thereof,  may  be  enforced  and  payment  thereof  obtained  during 
the  said  eighteen  months  after  granting  of  letters  testamentary,  or  letters  of  adminis- 
tration, in  the  manner  prescribed  by  the  surrogate  court  act  for  the  disposition  of  de- 
cedent's real  property  for  the  payment  of  debts. 

6.  This  section  shall  not  apply  to  real  estate  which  shall  have  been  conveyed,  or  here- 
after may  be  conveyed,  by  the  deceased  judgment  debtor  during  his  lifetime,  if  such 
conveyance  was  made  in  fraud  of  his  creditors  or  any  of  them,  and  any  judgment  cred- 
tor  of  said  deceased,  against  whose  judgment  said  conveyance  shall  have  been,  or  may 
hereafter  be,  declared  fraudulent  by  the  judgment  and  decree  of  any  court  of  competent 
jurisdiction,  may  enforce  his  said  judgment  against  such  real  property,  with  like  effect 
as  if  the  judgment  debtor  was  li^dng,  and  it  shall  not  be  necessary  to  obtain  the  leave 
of  any  court  or  officer  to  issue  such  execution  and  the  same  may  be  issued  at  any  time 
to  the  sheriff  of  the  county  where  such  property  is  or  may  be  situated.  The  person 
issuing  such  execution,  however,  shall  annex  thereto  a  description  of  the  real  estate 
against  which  the  same  is  sought  to  be  enforced,  as  aforesaid,  and  shall  endorse  on  said 
execution  the  words  "issued  under  section  six  hundred  and  fifty-five  of  the  civil  prac- 
tice act";  whereupon  said  sheriff  shall  enforce  said  execution  as  therein  directed)  against 
the  property  so  described,  and  not  against  any  other  property,  either  real  or  personal, 
and  all  provisions  of  law  relating  to  the  sale  and  conveyance  of  real  estate  on  execution 
and  the  redemption  thereof  shall  apply  thereto. 

DetlT»tioiu— Coda  «!▼.  proo.,  I  1880.  m  am.  by  L.  limitetton  after  defttb  of  Judgmant  dflbtar.— I« 

1870,  oh.  542.  L.  1885,  oh.  514.  L.  1880,  oh.  615,  L.  1804,  Boeuf  v.  Qny,  101  App.  Div.  258,  92  N.  Y.  Supp.  1132. 

oh.  784,  L.  1016,  oh.  626;  origiiwttyrevted  fromL.  1860,  87  N.  Y.  Supp.  607;  Mattor  of  Phelpo.  6  Mim.  807.  26 

•oh.  205.  N.  Y.  Supp.  774;  Duell  t.  Alvord.  41  Hun  106. 

Appllaitioii  and  elliwt.— WalUtoe  ▼.  Swinton,   64  LeaTe  w  bsae  aeeatton.— Baakin  ▼.  Huntinctoo 

N.  Y:  188;  Lo  Boeuf  v.  Gray,  42  Miae.  632,  87  N.  Y.  130  N.  Y.  313;  Schwan  ▼.  McKeniie,  7  Miao.  565,  28 

flupp.  597;  Matter  of  HarmoB,  79  Hun  226,  29  N.  Y.  N.  Y.  Supp.  87;  Karr  v.  Kieudor,  28  Hun  462. 

Supp.  555;  Le  Fevxe  ▼.  PhUUpe.  81  Hun  232,  30  N.  Y.  Fraadnleiit  eoMTeyanea.— Matter  of  Hohnee,   181, 

top.  700.  N.  Y.  80;  Bryer  v.  Foeriter,  14  App.  Div.  315,  48  N.  Y. 

'^Sneh  an  eieeatlon.**~Atiaa  Be6ning  Go.  v.  Smith,  Supp.  801. 
^2  App.  Diy.  100,  64  N.  Y.  Supp.  1044. 


art  42  EXECUTIONS  GENERALLY    .  !!  65&*«61 

§  686.  Execution  against  decedent's  property;  leave  to  issue. 

Leave  to  issue  an  execution,  as  prescribed  in  the  last  section,  must  be  procured  as 
follows: 

1.  Notice  of  the  application,  to  the  court  from  which  the  execution  is  to  be  issued, 
for  an  order  granting  leave  to  issue  the  execution,  must  be  given  to  the  person  or 
persons  whose  interest  in  the  property  will  be  affected  by  a  sale  by  virtue  of  the  execu- 
tion, and  also  to  the  executor  or  administrator  of  the  judgment  debtor.  The  rules  may 
prescribe  the  manner  in  which  the  notice  must  be  given.  Until  provision  is  so  made,  it 
must  be  served  either  personally,  or  in  such  manner  as  the  coiurt  prescribes  in  an  order 
to  show  cause.  Leave  shall  not  be  granted,  except  upon  proof  by  affidavit  to  the  sat- 
isfaction of  the  court  that  the  judgment  remains  wholly  or  partly  unsatisfied. 

2.  For  the  purpose  of  procuring  a  decree  from  the  surrogates's  coiurt  granting  leave  to 
issue  the  execution,  the  judgment  creditor  must  present  to  that  court  a  written  petition^ 
duly  verified,  setting  forth  the  facts  and  praying  for  such  a  decree,  and  that  the  per- 
sons, specified  in  the  first  subdivision  of  this  section,  may  be  cited  to  show  cause  why 
it  should  not  be  granted.  Upon  the  presentation  of  such  a  petition,  the  surrogate  must 
issue  a  citation  accordingly,  which  citation  may  be  served  in  the  same  manner  as  is  pro- 
vided in  the  first  subdivision  of  this  section  for  the  service  or  giving  of  a  notice  to  the 
parties  or  persons  therein  mentioned,  and,  if  the  rules  do  not  provide  for  a  mode  of  ^v- 
ing  such  notice,  such  citation  must  be  served  in  such  manner  as  the  surrogate  by  order 
may  prescribe,  or  as  is  otherwise  provided  by  law;  and,  upon  the  return  thereof,  he 
must  make  such  a  decree  in  the  premises  as  justice  requires. 

IICffflTStiMi.^Code  dv.  proe.,  |  1881,  m  am.  by  L.        Movlnf  pAMn.— Wad]«y  r.  Davis,  SO  Him  57a 
1889.  oh.  82.  Pvoofby  affldaTlt.— DueU  v.  Ahroxd.  41  Han  196; 

Motton.— Matter  of  Phelps.  6  Mieo.  897.  26  N.  Y.  Matter  of  Holmes.  69  Hun  869,  18  N.  Y.  Sapp-  100.. 

Snpp.  774;  Shukes  r.  Bicklee,  24  N.  Y.  Supp.  145.  affd..  131  N.  Y.  80. 

§  657.  Stay  as  affecting  isstiance  of  execution. 

The  time  during  which  the  person  entitled  to  enforce  a  judgment  is  stayed  from  en- 
forcing it,  by  the  provision  of  a  statute,  or  by  an  injunction  or  other  order,  or  in  con- 
sequence of  an  appeal,  is  not  a  part  of  the  time  limited  by  this  act  for  issuing  an  exe- 
cution thereupon  or  for  making  an  application  for  leave  to  issue  such  an  execution. 

PwlvalliMU— Code  dv.  proe.,  §1882.  Bitoiiflon  of  tima. — Ansonia  Brass  A  Copper  Co. 

▼.  Conner,  103  N.  Y.  504. 

§  668.  Execution  against  surviving  judgment  debtors. 

The  last  six  sections  do  not  affect  the  right  of  a  judgment  creditor  to  enforce  a  judg- 
ment against  the  property  of  one  or  more  surviving  judgment  debtors  as  if  all  the  judg- 
ment debtors  were  living.  In  that  case,  an  execution  must  be  issued  in  the  usual  form; 
but  the  attorney  for  the  judgment  creditor  must  indorse  thereupon  a  notice  to  the  sher- 
ifif  reciting  the  death  of  the  deceased  judgment  debtor  and  requiring  the  sheriff  not  to 
collect  the  execution  out  of  any  property  which  belonged  to  him. 

Jwif  Uoa.^-Code  dv.  proo..  |1888. 

§  659.  Execution  not  to  issue  against  the  people. 
An  execution  shall  not  be  issued  against  the  people. 

DcffffsMoii. — Code  oIt.  proe.,  1 1985,  seeond  aentenoe,  without  ehanse;  otU^aMUy  reyieed  from  R.  8..  pt  8,  eh. 
8b  tit.  17.  I  13.  in  part. 

SALES  UNDER  EXECUTIONS  GENERALLY 

§  660.  Sale  on  execution ;  time. 

A  sale  of  real  or  personal  property  by  virtue  of  an  execution,  or  pursuant  to  the  di- 
rections contained  in  a  judgment  or  order,  must  be  made  at  public  auction,  between 
the  hour  of  nine  o'clock  in  the  morning  and  sunset. 

DaliftUou.    Code  dr.  proe..  1 1884,  ezoept  laat  aentenee  whieh  hae  been  made  a  new  aeotion  (|  695,  poet).. 
11384,  ociciaally  reviaed  from  R.  8.,  pt  8.  ch.  0.  tit.  5,  {86. 

§  661.  Penalty  for  destroying  notice  of  sale. 

A  person  who,  before  the  time  fixed  for  the  sale,  in  a  notice  of  the  sale  of  property 
to  be  made  by  virtue  of  an  execution,  wilfully  takes  down  or  defaces  such  a  notice  put 


^J." 


H  602,  663  CIVIL  PRACTICE  ACT  art.  42 

up  by  the  sheriff,  or  by  hia  authority,  forfdts  fifty  dollars  to  the  judgment  creditor  and 
the  same  sum  to  the  judgment  debtor,  unless  the  notice  was  defaced  or  taken  down, 
with  the  consent  of  the  person  seeking  to  enforce  the  forfeiture  or  the  execution  was 
previously  satisfied. 

Hwifalloiu— Code  dv.  proo.,  i  1885;  orisiiiAlly  revised  from  R.  S..  pt  8,  oh.  6,  tit  5,  |  89. 

§  662.  Failure  to  give  notice  of  sale. 

An  omission  by  the  sheriff  to  give  notice  of  the  sale  of  property  by  virtue  of  an  exe- 
cution, as  required  by  law,  or  the  taking  down  or  defacing  of  a  notice  when  put  up,  does 
not  affect  the  validity  of  a  sale,  made  by  virtue  of  an  execution,  to  a  purchaser  in  good 
faith,  without  notice  of  the  omission  or  offense. 

DcrlTmtloii.— Code  oiv.  proo.,  |  1386;  orU^nally  re-        Objeet  of  notlee.— Moyer  r.  Hinmaa,  18  N.  Y.  180. 
▼laed  from  R.  8.,  pi.  8,  oh.  6,  tit.  8, 1  40.  Fffiwnmptliin  off  notfoo*— Wood  ▼.  Moonbouee,  46 

N.  Y.  388. 


§  663.  Purchase  by  sheriff  at  execution  sale. 

The  sheriff  to  whom  an  execution  is  directed,  or  the  under-sheriff  or  deputy-sheriff 
holding  an  execution,  and  conducting  a  sale  of  property  by  virtue  thereof,  shall  not, 
directiy  or  indirectly,  purchase  any  of  the  property  at  the  sale.  A  purchase  made  by 
him  or  to  his  use  is  void. 

DcrifmtlOB.— Code  atr.  proe.*  1 1387;  originally  revised  from  R.  8.,  pt.  8,  oh.  0,  tit.  5,  |41. 


srt.  43  EXECUTIONS  AGAINST  PROPERTY  Schedule  of  secUons 


ARTICLE  43 
Executions  against  property 

HXKMPnONS  GKMBaAlXT 

Sm.  864.  CerUin  ipedal  esamptiou  not  afl«oted. 

EXEMPTIONS  or  TWrnaOSAL  PBOmTT 

665.  Ezompt  penonal  property. 

666.  Womsn's  «Mmption  aa  houMholder. 

667.  Exemptioiu  to  m«mb«n  ia  militaiy  or  naval  aervica. 

668.  Bzomption  of  right  of  action  or  damages  for  taking  or  injuring  personal  property. 

669.  Efzamptiona  of  exhibits  at  exhibitions. 

EXEBfpnoifs  or  seal  pbopbtt 

670.  Exemption  of  burjring  ground. 

671.  Exemption  of  homestead. 

672.  Designation  of  exempt  homestead. 

673.  Designation  of  mamed  w. man's  homestead. 

674.  Homestead  exenvtion  after  owner's  deaUi. 

675.  Suspension  of  oceupation  as  affecting  homestead. 

676.  Exemption  of  homestead  exceeding  one  thousand  dollars  in  value. 

677.  Sale  m  homestead  exceeding  one  thousand  dollars  in  value. 

678.  Caaoellation  of  exemption  of  real  property. 

UBf  VPOH  PBESON AL  PBOmTT 

679.  Penonal  property  bound  by  execution. 

680.  Order  of  preference  among  executions. 

681.  Order  of  preference  when  attachments  also  issued. 
68S.  Pnferanoe  when  issued  from  court  not  of  reooid. 
688.  Title  of  bona  6de  purchasers  before  levy. 

LEFT  VPON  AND  SALE  OP  PERSONAL  PBOPBTT 

684.  Levy  upon  earnings  or  izMoma  of  Judgment  debtor. 

685.  Aeoountiag  for  moneys  ooUeeted  under  execution  against  earnings  or  moome. 

686.  Levy  upon  money  and  gold  coin. 

687.  Levy  «pon  oertain  evideness  of  debt. 

688.  Levy  upon  interest  of  bailor  in  goods  pledged. 
680.  Dia^arge  of  levy  after  appeal. 
600.  Application  by  partners  tor  release  of  property. 

691.  Undertaildng  on  applieatioa  by  partners. 

692.  Levy  on  partner's  mterest  where  attachment  discharged. 

693.  When  undertaking  by  party  enures  to  other  judgment  creditors. 

694.  Sale  of  partner^s  interest  and  disposition  of  surplus. 

695.  Exhibit  of  property  levied  upon,  to  creditor. 

696.  Claim  of  property  by  third  person. 

697.  Proceeding  when  ehumant  succeeds. 
696.  Action  to  recover  iwoperty  or  damages  by  claimant. 

699.  Substitution  of  indemnitors  as  defendants  in  action  agunst  officer. 

700.  Notice  of  appttcation  for  subetitution  and  proofs. 

701.  Terms  on  granting  order  substituting  indemnitors. 

702.  Severance  wliere  mdemnity  related  to  part  of  property. 

703.  Application  by  officer  when  joined  mth  indemnitors. 

704.  Effect  of  order  substituting  mdemnitors. 

705.  Notice  by  officer  to  whom  indemnity  given. 

706.  Sale  of  personal  property  under  execution. 

707.  Notices  of  sale  ox  personal  property. 

SALE  AND  EXEMPTION  OP  KEAL  PBOPEBTT 

708.  "  Real  property  **  includes  certain  "  leasehold  property." 

709.  Levy  upon  real  property  held  in  trust. 

710.  Sale  of  equity  of  redemption  in  mortgaged  property. 

711.  Direction  endorsed  on  execution  regudmg  mortgaged  property. 

712.  Notioe  of  sale  of  real  property. 

713.  Description  of  prtnierty  in  notioe  of  sale. 

714.  Penalty  for  irregularity  in  saJe. 

715.  Manner  of  oonduoting  sale. 

716.  DupBoate  certificates  of  sale. 

717.  Deuvery  and  reoording  of  certifioates  of  sale. 

718.  Vesting  of  title  to  reafproperty  sold. 

719.  Rii^te  of  holder  of  property  during  intermediate  period. 

720.  Order  to  prevent  waste  during  redemption  period. 

721.  Proceedings  upon  violation  of  waste  order. 

722.  Pnniahment  for  violation  of  waste  order. 

723.  Piseharge  of  prisoner  upon  ipving  undertaking. 

724.  TiflM  and  mnuier  of  rsoeemmg  real  property. 

725.  By  whom  redemption  may  be  made. 
720.  Eoeot  of  redemption  upon  sale. 

727.  Redemption  by  creditor. 

728.  Payment  and  satisfaction  upon  redemption  by  creditor. 

729.  Redemption  by  another  creditor  from  redeeming  creditor. 

730.  Second  redemption  by  first  redeeming  creditor. 

731.  Sobseqiient  redemptions  Inr  otiier  creditors. 
782.  Redemption  by  creditor  after  fifteen  months. 
738.  Redemption  in  certain  cases  at  sheriff's  office. 
734.  Rademption  by  original  purchaser  when  also  a  creditor. 
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63c.  735.  Redemption  by  creditor  under  another  judgment  or  mortcace. 

736.  Redemption  by  person  entitled  to  redeem  part. 

737.  Redemption  by  owners  of  undivided  shares.  « 

738.  Redemption  by  creditors  having  liens  on  undivided  shares. 

739.  Right  to  redeem  not  affected  by  agreement. 

740.  Persons  to  whom  payment  of  money  may  be  made  upon  redempUon. 

741.  Certificate  of  satisfaction,  and  clerk's  duties. 

742.  Evidence  to  be  furnished  by  redeeming  creditor. 

743.  Evidence  to  be  f ombhod  by  redeeming  mortgage  creditor. 

744.  Evidence  to  be  furnished  by  redeeming  executor  or  administrator. 

745.  Sheriff's  duties  as  to  papers  delivered  to  him. 

746.  Completion  and  effect  of  redemption. 

747.  Certificate  of  redemption,  deUvery  and  recording. 

748.  Conveyance  by  sheriff  after  fifteen  months. 

749.  Parties  entitled  to  receive  conveyance. 

750.  Conveyance  to  executor  or  administrator  and  effect. 

751.  Acknowled|Ement  and  filing  of  assignment.  . 

752.  Under-shenff  or  successor  to  act  if  sheriff  dies. 

753.  Delivery  of  papers  or  paym«it  aftMr  sale  by  under-sheriff  or  deputy. 

754.  Sales  by  persons  specially  appointed. 

755.  Appointment  by  court  of  person  to  exeoute  deed. 

BEMEDIBS  FOB  FAILUIKB  <W  TTTLB  TO  BEAL  PBOmTT  SOLD 

756.  Recovery  of  purchase  money  by  evicted  purchaser. 

757.  Remedy  of  Judgment  creditor  iJter  recovery  of  purchase  money. 


CONTBIBUTION  BBTWEBN  OWNBBS  OF  BEAL  PBOPBTT  AFTBB  SALE 

758.  Contributions  between  owners  of  real  property. 

759.  Contribution  when  ptfrt  owner  redeems. 

760.  Order  of  contribution. 

7(U.  Enforcement  of  contribution  by  means  of  ori|^nal  judgment. 

762.  Requisites  to  preservation  of  lien  of  ori^mal  judgment. 

763.  Clerk's  entries  in  preserving  lien  of  original  judgment. 

EXEMPTIONS  GENERALLT 

§  664.  Certain  special  exemptions  not  affected. 

The  enumeration  in  this  article  of  the  property  which  is  exempt  from  levy  and  sale 
by  virtue  of  an  execution  does  not  repeal  any  special  provision  of  law  relating  to 
such  an  exemption,  which,  by  its  terms,  is  applicable  only  to  a  particular  class  of  per- 
sons or  corporations,  or  to  a  particular  locality,  or  otherwise  to  a  special  case. 

DwlTfttton.— Code  dv.  proc.,  1 1389.  Hbtory  of  ei«n[iptlMi«r-«Matt«r  of  Keougli,  411  Miaa. 

387.  86  N.  Y.  Bopp.  807. 

EXEMPTIONS  OF  PERSONAL  PROPERTY 

§  665.  Exempt  personal  property. 

The  foUowing  personal  property  when  owned  by  a  householder  is  exempt  from  levy 
and  sale  by  virtue  of  an  execution,  and  each  movable  article  thereof  continues  to  be  so 
exempt  while  the  family  or  any  of  them  are  removing  from  one  residence  to  another: 

1.  All  stoves  kept  for  use  in  a  dwelling  house;  one  sewing  machine,  with  its  appurte- 
nances. 

2.  The  family  bible,  family  pictures,  and  school  books,  used  by  or  in  the  family;  and 
other  books,  not  exceeding  in  value  fifty  dollars,  kept  and  used  as  part  of  the  family 
library. 

3.  A  seat  or  pew  occupied  by  the  judgment  debtor  or  the  family  in  a  place  of  public 
worship. 

4.  Ten  sheep,  with  their  fleeces,  and  the  yam  or  cloth  manufactured  therefrom;  one 
cow;  two  swine;  the  necessary  food  for  those  animals;  all  necessary  meat,  fish,  flour, 
groceries  and  vegetables,  actuaUy  provided  for  family  use;  and  necessary  fuel  and  oil 
for  the  use  of  the  family  for  sixty  days. 

5.  All  wearing  apparel,  beds,  bedsteads,  and  bedding,  necessary  for  the  judgment 
debtor  and  the  family;  all  necessary  cooking  utensils;  one  table;  six  chairs;  six  knives; 
six  forks;  six  spoons;  six  plates;  six  tea  cups;  six  saucers;  one  sugar  dish;  one  milk  pot; 
one  tea  pot;  one  coal  scuttle;  one  shovel;  and  one  lamp. 

6.  The  tools  and  implements  of  a  mechanic,  necessary  to  the  carrying  on  of  his  trade^ 
not  exceeding  in  value  one  hundred  dollars. 

7.  In  addition  to  the  exemptions  allowed  by  the  preceding  subdivisions  of  this  section, 
necessary  household  furniture,  working  tools,  team,  professional  instruments,  furniture  and 
library,  not  exceeding  in  value  two  hundred  and  fifty  dollars,  together  with  the  necessary 
food  for  the  team,  for  ninety  days,  are  exempt  from  levy  and  sale  by  virtue  of  an  execution, 
when  owned  by  a  person,  being  a  hous^older,  or  having  a  family  for  whidi  he  provides. 
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exo^t  where  the  execution  is  issued  upon  a  judgment  recovered  wholly  upon  one  or  more 
demands,  either  for  work  performed  in  the  family  as  a  domestic  or  for  the  purchase  money 
of  one  or  more  articles,  exempt  as  prescribed  in  this  section.  (Subd.  7,  am.  by  L.  1921,  ch. 
199;  L.  1922,  ch.  143,  in  effect  March  22,  1922.) 

Dcrivrntton.— Pint  tU  mbdirialon*  we  code  dv.  Jjiroo.,  671;  M»tter  of  Sine,  24  App.  Oiv.  605,  49  N.  Y.  Supp.  1; 

IiaOO,  with  obMleto   referaiow   diminated.     Sabd.  7  Clark  v.  Smith,  31  Miao.  490,  65  N.  Y.  Supp.  646. 

fint  aonteoM  of  oode  oiT.  proo..  1 1391.   The  mmftindw  I«fy  opon  aenipt  pfoportr.— Ftoet  v.  Mott,  84 

of  1 1391  baa  been  made  into  a  new  section  d  684,  poet).  N.  Y.  253;  Clark  ▼.  Smith,  31  Misc.  490.  65  N.  Y.  Supp. 

113801  oriidnaUy  revieed  from  R.  8.,  pt.  3,  oh.  6,  tit.  5,  646;  Turner  v.  Borthwick,  20  Hun  119. 

|22.  |ia91,asam.byL.  lS79.oh.  541.  L.  1901,  oh.  116,  Order  forblddini  sale.— McGivney  v.   Childs,   41 

L  1908,  eh.  461,  L.  1905,  ch.  175,  L.  1908.  oh.  148,  L.  1911,  Hun  607. 

dia.  489. 532,  L.  1914,  ch.  852,  L.  1919,  ch.  278;  orisinaUy  Boolv.— Faxon  v.  Mason,  76  Hun  408,  27  N.  Y.  Supp. 

rwrieed  from  L.  1848,  ch.  157, 1 1,  as  am.  by  L.  1866,  ch.  1025,  alTd.,  148  N.  Y.  750;  Keiher  v.  Shipheid,  4  Civ. 

7%L.  1858,  ch.  107.  |  1.  Pioe.  Rep.  274. 

Tlie  amendment  of  1921  made  to  conform  to  code  VkNir. — Salisbury  v.  Parsons,  36  Hun  12;  Leshaway 

sir.  proc  |  1391,m  am.  by  L.  1920,  ch.  497.  v.  Tucker.  61  Hun  6.  15  N.  Y.  Supp.  490. 

In  MBeraL— 'Field  v.  Inireham,  15  Misc.  529,  37  Fatatoea* — McCarthy   v.   McCabe,    131   App.   Div. 

N.  Y.  Supp.  1135;  Mated  t.  City  of  New  York,  75  Misc.  396,  115  N.  Y.  Supp.  829. 

634,  133  N.  Y.  Supp.  969.  Wateh.-*Serven  v.  Lowerre,  3  Misc.  113,  23  N.  Y. 

ALcmptton  |;«ii(Brally.--GonkIin   ▼.   MoCaulcy,   41  Supp.  1052. 

App.  DiT.  452,  58  N.  Y.  Supp.  879;  Safisbuiy  v.  Parsons,  liisiiniice.— Bayer  v.  Sack,  66  Misc.  536,  121  N^  Y. 

86  UuA  12;  Matter  of  Lynch,  8  Hun  462,  31  N.  Y.  Supp.  Supp.   1122. 

lOM,  affd.  150  N.  Y.  660.  ffoVllllljK    toola.— O'Reilly    t.    ErUninr,    108    App. 


•r  ei€mptfMi«— Wilcox  ▼.  Hawley.   81  N.  Div.  818,  95  N.  Y.  Supp.  760;  Leggett  v.  waller,  39  Miso. 

Y.  648.  408,  80  N.  Y.  Supp.  33;  RobinsonTCsse,  3  Abb.  Pr.  466; 

QmlMlfid   «i€iiiptl»ii.— Wilcox  ▼.   Howe,   59   Hun  Ford  v.  Johnson,  34  Barb.  364. 

968,  12  N.  Y.  Supp.  783.  Houaeliold  fnrnlftiire.— Kelly  v.  More,  18  Abb.  N. 

Bcoipttaii  nasi  he  cMiiied«-^ilewies  r.  Gold-  C.  468;  Dickeison  v.  Van  Tine,  1  Sandf.  724. 

becK,  69  App.  Div.  438,  74  N.  Y.  Supp.  964;  Clark  v.  Tmbi.— Wilcox  v.  Hawley,  31  N.  Y.  648;  Cqodill 

SbuOi,  81  Miso.  490, 65  N.  Y.  Supp.  646;  Turner  v.  Berth-  r.  Brown.  5  Him  341;  Brown  v.  Davis,  9  Hun  43;  S^app 

wiofc.  20  Hun  119;  Wilcox  ▼.  Howe,  59  Hun  268,  12  N.  v.  O'Neil,  46  Hun  317;   Lookwood  v.  Youngfeve,  27 

Y.  Sapp.  783.  Barb.  505;  Dains  v.  Prosser,  32  Barb.  290. 

CMm  of  «i€iBptioii.— Broderick  v.  City  of  Yonkecs,  Parteenhlp  pvaparty.*>8tewart  v.  Brown,  37  N. 

88  App.  Div.  448,  48  N.  Y.  Supp.  265,  afld.,  163  N.  Y.  Y._350. 

r. — Chamberlain  v.  Darrow,  46  Hun  48. 


§  666.  Woman's  exemption  as  householder. 

Where  the  judgment  debtor  is  a  woman,  she  is  entitled  to  the  same  exemptions  from 
levy  and  sale  by  virtue  of  an  execution,  subject  to  the  same  exceptions,  as  prescribed 
in  the  last  section,  in  the  case  of  a  householder. 

Puili«Hon>— Code  dv.  proc.,  {1892,  as  am.  by  L.        Widow. — Matter  of  Qalowits  v.  Bumford,  54  Misc. 
1877,  ch.  416.  41,  104  N.  Y.  Supp.  492. 

§  667.  Exemptions  to  members  in  military  or  naval  service. 

The  pay  and  bounty  of  a  non-commissioned  officer,  musician  or  private  in  the  mili- 
tary or  naval  service  of  the  United  States  or  the  state  of  New  York;  a  land  warrant, 
pension  or  other  reward  heretofore  or  hereafter  granted  by  the  United  States,  or  by  a 
state,  for  military  or  naval  services;  a  sword,  horse,  medal,  emblem  or  device  of  any 
kind  presented  as  a  testimonial  for  services  rendered  in  the  military  or  naval  service  of 
the  United  States  or  a  state;  and  the  uniform,  arms  and  equipments  which  were  used 
by  a  person  in  that  service,  are  also  exempt  from  levy  and  sale  by  virtue  of  an  execi>- 
tion,  and  from  seizure  in  any  l^p^  proceeding. 

DcrlTAtioii.— Code  civ.  proc.,  1 1393,  as  am.  by  L.  583;  Buffum  v.  Forster,  77  Hun  27.  28  N.  Y.  Supp.  285. 
1895,  ch.  663,  L.  1897,  ch.  348.    Hie  portion  omitted  is        Property  porcliaied  with  bonnty  or  pay.— People 

covwed  by  the  tax  hiir,  |4,  subd.  5.    1 1398,  originally  ex  rel.  Kenny  v.  Reilly,  41  App.  Div.  378,  58  N.  Y.  Supp. 

revised  from  L.  1864,  ch.  578,  ||  4,  5.  558. 

**Otilaim.**— Matter  of  Strohm,  51  Misc.    481.  488,         Wife  of  penatoner.— Toole  v.  Board  of  Supervisors, 

101  N.  Y.  Supp.  688.  13  App.  Div.  471,  37  N.  Y.  Supp.  9.  43  N.  Y.  Supp.  1160. 

Fioperty    parcluwed    wlUi    pension    money. —        Widow  of  pensioner. — ^worden  v.  Oneida  County, 

Yates  County  Nat.  Bank  v.  Carpenter.  119  N.  Y.  550;  35  App.  Div.  206,  54  N.  Y.  Supp.  952;  People  ex  rel. 

People  ex  reL  Jones  v.  Feitner,  32  App.  Div.  23.  52  N.  Y.  Scott  v.  Williams,  6  Misc.  185.  27  N.  Y.  Supp.  23. 
Siqpp.  622,  a£fd.  57  N.  Y.  363;  Strong  v.  Walton.  47  App.        Pension   not  used  for  support  of  ponper. — St. 

Div.  114,  62  N.  Y.  Supp.  353;  Danvers  v.  Shr.  152  App.  Lawrence  State  Hospital  v.  Fowler,   15  Misc.   159,  37 

Div.  425,  137  N.  Y.  Supp.  802;  Benedict  v.  Higgins.  165  N.  Y.  Supp.  12.  affd..  13  App.  Div.  436,  43  N.  Y.  Supp. 

App.  Div.  611,  151  N.  Y.  Supp.  42:  People  ex  rel.  Breed  608. 

V.  Wella,  10  Miac.  195,  81  N.  Y.  Supp.  310;  Lapolt  v.        Conveyance  by  pensioner  in  f!r»ud  of  credilors.— 

Maltby,  10  Misc.  330.  31  N.  Y.  Supp.  686;  Matter  of  Frits  v.  Worden.  20  App.  Div.  241.  46  N.  Y.  Supp.  104a 
Floyd,  24  Miso.  359,  53  N.  Y.  Supp.  709;  Tyler  v.  Ballard.        Pension.— Benedict  v.  Hiagins,  165  App.  Div.  611. 

81  Misc.  540.  65  N.  Y.  Supp.  557;  Matter  of  Liddle.  35  151  N.  Y.  Supp.  42. 

Misc.  173.  71  N.  Y.  Supp.  474;  Burgett  v.  Fancher,  35        Walrer.— Omaas  v.  Beeman,  66  Misc.  625,  124  N.  Y. 

Hun  647;  Stocfcwell  v.  Nat.  Bank  of  Malone,  36  Hun  Supp.  166. 

§  668.  Exemption  of  right  of  action  or  of  damages  for  taking  or  injuring 
personal  property. 

A  right  of  action  to  recover  damages,  or  damages  awarded  by  a  judgment,  for  tak- 
ing or  mjuring  personal  property  exempt  by  law  from  levy  and  sale  by  virtue  of  an 
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execution,  are  exempt,  for  one  year  after  the  collection  thereof,  from  levy  and  sale  by 
virtue  of  an  execution  and  from  seizure  in  any  other  legal  proceeding. 

DcrlTmtion.— Code  eiv.  proo.,  { 1394.  In  gencnl.— Tillotaon    t.  Woloott,  48  N.  Y.  188; 

Stockwell  T.  Nat.  Bank  of  Makne,  88  Hun  588. 

§  669.  Exemptions  of  exhibits  at  exhibitions. 

No  execution  shall  be  levied  upon  articles,  goods,  wares,  merchandise  or  property  of 
any  description  while  the  same  is  en  route  to^pr  from,  or  while  on  exhibition  or  deposited 
by  exhibitors  at  any  international  exhibition  held  \mder  the  auspices  or  supervision  of 
the  United  States,  within  any  city  or  county  of  the  state,  nor  shall  such  property  be 
subject  to  levy  or  sale,  for  any  cause  whatever,  in  the  hands  of  the  authorities  of  such 
exhibition  or  otherwise. 

DerlTntlon.— Code  civ.  ixroc.,  {  1404a,  at  added  by     f  250.    |  1404a,  orifiDally  revised  from  L.  1880,  oh.  80S. 
L.  1009,  oh.  65.    The  seotioD,  ao  f ar  as  relatea  to  the     |    1. 
matter  omitted,  is    covered    by    personal  property  I., 

EXEBfPTIONS  OF  REAL  PROPERTY 

§  670.  Exemption  of  burying  ground. 

Land,  set  apart  as  a  family  or  private  bmying  ground  and  heretofore  designated,  as 
prescribed  by  law,  in  order  to  exempt  the  same,  or  hereafter  designated  for  that  pur- 
pose, as  prescribed  in  this  section,  is  exempt  from  sale  by  virtue  of  an  execution,  upon 
the  following  conditions  only: 

1.  A  portion  of  it  must  have  been  actually  used  for  that  purpose. 

2.  If  must  not  exceed  in  extent  one-fourth  of  an  acre. 

3.  It  must  not  contain  at  the  time  of  its  designation,  or  at  any  time  afterwards,  any 
building  or  structure,  except  one  or  more  vaults  or  other  places  of  deposit  for  the  dead, 
or  mortuary  moniunents. 

In  order  to  designate  land  to  be  exempted  as  prescribed  in  this  section,  a  notice  con- 
taining a  full  description  of  the  land  to  be  exempted  and  stating  that  it  has  been  set 
apart  for  a  family  or  private  burying  ground  must  be  subscribed  by  the  o?mer;  acknowl- 
edged or  proved,  and  certified,  in  like  manner  as  a  deed  to  be  recorded  in  the  county 
where  the  land  is  situated;  and  recorded  in  the  office  of  the  clerk  or  reg^ister  of  that 
county,  in  the  proper  book  for  recording  deeds,  at  least  three  days  before  the  sale  of 
the  land  by  virtue  of  the  execution. 

Dcriffttioii. — ^All  ezoept  last  sentenoe  is  code  dv.  |{  1,  2.  Last  sentenoe  is  eode  oiv.  proe.,  |  1306;  ori^- 
proo.,  §1806;  originally  revised  from  L.  1847,   eh.  85,     nally  revised  from  L.  1847,  oh.  85,  f2. 

§  671.  Exemption  of  homestead. 

A  lot  of  land,  with  one  or  more  buildings  thereon,  not  exceeding  in  value  one  thou- 
s%nd  dollars,  owned  and  occupied  as  a  residence  by  a  householder  having  a  family,  and 
heretofore  designated  as  an  exempt  homestead,  as  prescribed  by  law,  or  hereafter  designated 
for  that  purpose,  as  prescribed  in  the  next  section,  is  exempt  from  sale  by  virtue  of  an 
execution  issued  upon  a  judgment  recovered  for  a  debt  contracted  after  the  thirtieth  day 
of  April,  eighteen  hundred  and  fifty;  unless  the  judgment  was  recovered  whoUy  for  a 
debt  or  debts  contracted  before  the  designation  of  the  property,  or  for  the  purchase 
money  thereof.  But  no  property  heretofore  or  hereafter  designated  as  an  exempt  home- 
stead, as  prescribed  by  law,  or  by  the  next  section,  shall  be  exempt  from  taxation 
or  from  sale  for  nonpayment  of  taxes  or  assessments. 

Derlvrntton.— Code  eiv.  proe.,  { 1307,  as  am.  by  L.  OvBslmetloii.— Stewart  v.  Brown,  37  N.  Y.  850. 

1883,  oh.  156;  orisinally  revised  from  L.  1850,  oh.  260,  Pllfllciji  pertonal. — AUen  v.  Cook,  26  Baib.  874; 

II 1,  2.  Smith  V.  Braokett,  36  Barb.  671. 

In  generals— Robinson  v.  Wiley,  15  N.  Y.  480. 

§  672.  Designation  of  exempt  homestead. 

In  order  to  designate  property  to  be  exempted  as  prescribed  in  the  last  section,  a  con- 
veyance thereof,  stating  in  substance  that  it  is  designed  to  be  held  as  a  homestead, 
exempt  from  sale  by  virtue  of  an  execution,  must  be  recorded,  as  prescribed  by  law;  or 
a  notice  containing  a  full  description  of  the  property  and  stating  that  it  is  designed 
.to  be  so  held  must  be  subscribed  by  the  owner,  acknowledged  or  proved,  and  certified, 
in  like  manner  as  a  deed  to  be  recorded  in  the  county  where  the  property  is  atuated, 
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and  must  be  recorded  in  the  office  of  the  clerk  of  that  county,  in  a  book  kept  for  that 
purpoee,  and  styled  the  ''  homestead  exemption  book/' 

lIvlvaillOB.— Code  oiv.  proe..  fiaOS;  origiiudly  revised  from  L.  1860,  eh.  260,  |2. 

§  673.  Designation  of  married  woman's  homestead. 

A  lot  of  land,  with,  one  or  more  buildings  thereon,  owned  by  a  married  woman  and 
occupied  by  her  as  a  residence,  may  be  designated  as  her  exempt  homestead,  as  pre- 
scribed in  the  last  section;  and  the  property  so  designated  is  exempt  from  sale  by  virtue 
of  an  execution,  under  the  same  circumstances  and  subject  to  the  same  exceptions  as 
the  homestead  of  a  householder  having  a  family. 

Dilialioa.— Code  dv.  proe.,  |  ISOO. 

§  674.  Homestead  exemption  after  owner's  death. 

The  exemption,  prescribed  by  the  last  three  sections,  continues  after  the  death  of  the 
person  in  whose  favor  the  property  was  exempted,  as  follows: 

1.  If  the  decedent  was  a  woman,  it  continues  for  the  benefit  of  her  surviving  children 
until  the  majority  of  the  youngest  surviving  child. 

2.  If  the  decedent  was  a  man,  it  continues  for  the  benefit  of  his  widow  and  surviving 
children  until  the  majority  of  the  youngest  surviving  child  and  until  the  death  of  the 
widow. 

But  the  exemption  ceases  earlier  if  the  property  ceases  to  be  occupied  as  a  residence  by  a 
person  for  whose  benefit  it  may  so  continue,  except  as  otherwise  prescribed  in  the  next 
section. 

DvHmtlMi.— Code  dv.  proe.,  1 1400;  orifiiully  revieed  from  L.  1850,  eh.  260,  1 1,  in  part. 

§  676.  Suspension  of  occupation  as  affecting  homestead. 

The  right  to  exemption,  of  a  person  entitled  thereto,  as  prescribed  in  the  last  four 
sections,  is  not  affected  by  a  suspension  of  the  occupation  of  the  exempt  property  as  a 
reddence  for  a  period  not  exceeding  one  year,  which  occiirs  in  consequence  of  injury  to, 
or  destruction  of,  the  dwelling  house  upon  the  premises. 

Dcrlvatioii.— Code  ehr.  proe.,  |1401. 

§  676.  Exemption  of  homestead  exceeding  one  thousand  dollars  in  value. 

The  exemption  of  a  homestead,  otherwise  valid  under  the  provisions  of  this  article, 
is  not  void  because  the  value  of  the  property  designated  as  exempt  exceeds  one  thou- 
sand dollars.  In  that  case,  the  lien  oi  a  judgment  attaches  to  the  surplus  as  if  the  prop- 
erty bad  not  been  designated  as  an  exempt  homestead;  but  the  property  cannot  be 
sold  by  virtue  of  an  execution  issued  upon  a  judgment  as  against  which  it  is  exempt. 
After  the  return  of  such  an  execution,  the  owner  of  the  judgment  may  maintain  a  judg- 
ment creditor's  action  to  procure  a  judgment  directing  a  sale  of  the  property  and  en- 
forcing his  lien  upon  the  surplus. 

Derlfattsii.--Code  dv.  proe.,  §1402. 

§  677.  Sale  of  homestead  exceeding  one  thousand  dollars  in  value. 

Where  the  judgment  in  a  judgment  creditor's  action,  brought  as  prescribed  in  the  last 
section,  or  in  any  other  action  affecting  the  title  to  an  exempt  homestead,  directs  the  sale  of 
the  property,  the  court  must  so  marshal  the  proceeds  of  the  sale  that  the  right  and  interest 
of  each  person  in  the  proceeds  shall  correspond  as  nearly  as  may  be  to  his  right  and  interest 
in  the  property  sold.  Money,  not  exceeding  one  thousand  dollars,  paid  to  a  judgment  debtor, 
as  rq>resenting  his  interest  in  the  proceeds,  is  exempt  for  one  year  after  the  payment,  as 
the  property  sold  was  exempt;  unless,  before  the  expiration  of  the  year,  he  causes  real  prop- 
erty to  be  designated  as  an  exempt  homestead,  as  prescribed  in  section  six  hundred  and 
seventy-two;  in  which  case,  the  exemption  ceases  with  respect  to  so  much  of  the  money  as 
was  not  expended  for  the  purchase  of  that  property;  and  the  exemption  of  the  property  so 
designated  extends  to  eveiy  debt  against  which  the  property  sold  was  exempt.  Where  the 
exemption  of  property  sold  as  prescribed  in  this  section  has  been  continued  after  the  judg- 
ment debtor's  death,  or  where  he  dies  after  the  sale  and  before  payment  to  him  of  his  pro- 
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poition  of  the  proceeds  of  the  sale,  the  court  may  direct  that  portion  of  the  proceeds  which 
represents  his  interest  to  be  invested  for  the  benefit  of  the  person  or  persons  entitled  to  the 
benefit  of  the  exemption,  or  to  be  otherwise  disposed  of  as  justice  requires. 

IlcriTatioii.^Code  oir.  proo.,  1 1403;  oriiiiiftlly  revised  from  L.  1850.  oh.  260,  f|  3-6. 


§  678.  Cancellation  of  exemption  of  real  property. 

The  owner  of  real  property  exempt  as  prescribed  in  this  article  may  subscribe  a 
notice,  at  any  time,  and  personally  acknowledge  the  execution  thereof  before  an  officer 
authorized  by  law  to  take  the  acknowledgment  of  a  deed,  to  the  effect  that  he  cancels 
all  exemptions  from  levy  or  sale  by  virtue  of  an  execution  affecting  the  property,  or  a 
particular  part  thereof,  fully  described  in  the  notice.  The  cancellation  takes  effeet  when 
such  a  notice  is  recoided  as  prescribed  in  this  article  for  recording  a  notice  to  effect 
the  exemption  so  canceled.  Any  other  rdease  or  waiver,  hereafter  executed,  of  an  exonp- 
tion  of  real  property  allowed  by  this  article,  or  of  an  exemption  of  a  homestead,  or  a 
private  or  family  burying-groimd,  allowed  by  the  proviaons  of  law  heretofore  in  force, 
is  void;  provided,  however,  that  nothing  herdn  contedned  shall  be  so  construed  as  to 
prevent  the  husband  and  wife  from  jointly  conveying  or  mortgaging  property  so  exempt. 

Derlfatton.— Code  eiv.  proe.,  1 1404,  m  am.   by  L.  N.  T.  Supp.  474;  King  v.  Wanen,  42  Miao.  817,  86  N 

1894,  oh.  a02.  Y.  Supp.  609. 

AppUeatioii   mnd    B«ope. — Kneettle   ▼.    Newcomb,  Miong^W^  on   twinestead. — Peek   t.   Ormeby.   55 

22  N.  Y.  249;  MoMahon  r.  Cook.  107  App.  Div.  150.  Him  265.  8  N.  Y.  Supp.  372. 

94  N.  Y.  Supp.  1018:  Monroe  v.  Buttoo.  20  Mieo.  494,  MunlelMU  eorponaon.— Leonard  ▼.  City  of  Brook- 

46  N.  Y.  Supp.  637;  Matter  of  Liddte.  85  Miw.  178.  71  lyn,  71  N.  Y.  498. 
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§  679.  Personal  property  bound  by  execution. 

The  goods  and  chattels  of  a  judgment  debtor,  not  exempt,  by  express  provision  of 
law,  from  levy  and  sale  by  virtue  of  an  execution,  and  his  other  personJeJ  property  which 
is  expressly  declared  by  law  to  be  subject  to  levy  by  virtue  of  an  execution,  are  bound 
by  the  execution,  when  situated  within  the  jurisdiction  of  the  officer  to  whom  an  exe- 
cution against  property  is  delivered,  from  the  time  of  the  delivery  thereof  to  the  proper 
officer  to  be  executed,  but  not  before. 


Dcrfvatlon. — Code  eiv.  proo..  1 1405;  oricinally  re- 
viled from  R.  S..  pt.  3.  eh.  6,  tit.  5.  {  13. 

Wbat  property  Bubjeet  to  lery. — ^Allen  v.  Cowan. 
123  N.  Y.  502;  Harris  v.  Murray.  28  N.  Y.  574;  Wheeler 
V.  Lawson.  103  N.  Y.  41;  McNeeley  v.  Wels.  166  N.  Y. 
124;  Jacob  v.  Watkins,  3  App.  Div.  422.  38  N.  Y.  Supp. 
763;  Cook  v.  GroeB,  60  App.  Div.  446.  69  N.  Y.  Supp. 
924;  People  ex  reL  Wjmn  v.  Grifenhagen.  167  App.  Div. 
572,  152  N.  Y.  Supp.  679. 

Wlien  Uen  attMbes.— Roth  v.  Welle.  29  N.  Y.  471; 
Hathaway  v.  Howell.  54  N.  Y.  97;  Smith  v.  Smith.  60 
N.  Y.  161;  Smith  v.  Erwin.  77  N.  Y.  466;  Walker  v. 
Henry.  85  N.  Y.  130;  Walradt  v.  P.  Ins.  Co..  136  N.  Y. 
875;  Matter  of  Thompeon.  10  App.  Div.  40,  41  S.  Y. 
Supp.  740;  Matter  of  Muehlfield  a  Haynes  Piano  Co., 
12  App.  Div.  492.  42  N.  Y.  Supp.  802;  Home  Bank  v. 
Brewster  A  Co.,  15  App.  Div.  338.  44  N.  Y.  Supp.  54; 
Matter  of  Pond,  21  Miso.  114.  46  N.  Y.  Supp.  999; 
Stewart  v.  Beale,  7  Hun  405.  affd.,  68  N.  Y.  629;  Dean 
V.  Campbell,  19  Hun  534;  Abeel  v.  Anderson.  39  Hun  514. 


Daly  of  offleer  maWng  lery.— Moore  v.  Weeter- 
velt,  21  N.  Y.  103;  Clearwater  v.  Brill,  4  Hun  728.  revd.. 
63  N.  Y.  627;  Bovee  v.  King,  11  Hun  250.  afld.,  75  N.  Y. 
609;  Seymour  v.  Newton.  17  Hun  30. 

Prionttes.-— Matter  of  Gies  lithopaphio  Co..  7  App. 
Div.  550.  40  N.  Y.  Supp.  146;  Firrt  Nat.  Bank  v.  Wfaite- 
hall  Trans.  Co..  18  Hun  161;  Robertson  v.  Lawton,  91 
Hun  67.  36  N.  Y.  Supp.  176. 
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Chutua  morteBKe  on  bill  of  Sftle. — ^Leadbetter  v, 

zsnTy. 

287.  61 
Div.  4& 

1   Hun    513. 


290;  Robinson  v.  Hawley.  45  Ai 
p.  138;  " 
Supp.  2 
App.  Div.  411,  164  N.  Y.  Supp.  243;  Powell  v.  Preston. 


Div.  287.  61  N.  Y.  Sxipp.  138;  Hakes  v.  Thornton,  % 
App.  Div.  464.  69  N.^TSupp.  284;  EUis  v.  Rickett.  177 


Satlsfactton  of  Jadgment. — Bensen  v.  Peny.  17 
Hun  16,  affd..  77  N.  Y.  626. 

Itftudoleiit  coiiToymnees. — ^Home  Bank  v.  Brewster 
&  Co..  15  App.  Div.  338.  44  N.  Y.  Supp.  54. 

Bsnkraptey.— Ansonia  B.  A  C.  Co.  v.  Babbitt,  8 
Hun  157.  revd.  on  other  grounds,  74  N.  Y.  395. 


§  680.  Order  of  preference  among  executions. 

Where  two  or  more  executions  against  property  are  issued  out  of  the  same  or  different 
courts  of  record  against  the  same  judgment  debtor,  the  one  first  delivered  to  an  officer 
to  be  executed  has  preference,  notwithstanding  that  a  levy  is  first  made  by  virtue  of  an 
execution  subsequently  delivered;  but  if  a  levy  upon  and  sale  of  personal  property  has 
been  made  by  virtue  of  the  junior  execution,  before  an  actual  levy  by  virtue  of  the 
senior  execution,  the  same  property  shall  not  be  levied  upon  or  sold  by  virtue  of  the 
latter. 

Derlvatloii.— Code  eiv.  proo.,  1 1406;  originally  re-  Needle  Co.  v.  Globe  Cyole  Works,  48  App.  Div.  304,  82 

rised  from  R.  8..  pt.  3,  oh.  6,  tit.  5.  |  14.  N.  Y.  Supp.  538;  Oillig  v.  Treedwell  Co..  148  N.  Y,  117; 

AppUcatioii  »nd  effect.— Peck  v.  TifiFeny.  2  N.  Y.  Niagara  Grspe  Market  Co.  v.  Wygsnt,  1  App.  Div.  588, 37 

451;  Kingston  Bank  v.  Eltange,  40  N.  Y.  391;  Paoh  v.  GU-  nTY.  Supp.  486;  Van  Camp  v.  Searle.  70  Hon  134.  89 

bert.  124  N.  Y.  012;  Braem  v.  MerchanU'  Nat.  Bank.  127  N.  Y.  Supp.  757. 
N.  Y.  509;  Lopes  v.  Campbell,  163  N.  Y.  340;  Excelsior 
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§  681.  Order  of  preference  when  attachments  also  issued. 

Where  there  are  one  or  more  executions  and  one  or  more  warrants  of  attachment 
against  the  property  of  the  same  person,  the  rule  prescribed  in  the  last  section  prevails 
in  determining  the  preferences  of  the  executions  or  warrants  of  attachment;  the  defend- 
ant in  the  warrants  of  attachment  being,  for  that  purpose,  regarded  as  a  judgment 
debtor. 

DcrlTatliHi.— Code  «▼.  proo^  1 1407;  oristnally  re-  In  gencfal.— Paeh  v.  Gilbert.  124  N.  Y.  612;  QUli«  v. 
TiMd  from  R.  S.,  pt.  3.  eh.  e,  tit.  5,  |  15.  Treadwell  Co.,  148  N.  Y.  177;  Lopes  v.  Campbell.  163  N. 

Scfcrenees. — ^Freferenoe  where  there  we  two  or  more     Y.  340. 
imriante  of  attaohment,  C.  P.  A.,  |  960;  rule  aa  to  levy 
onder  junior  warrant.  Id.,  |  961. 

§  682.  Preference  when  issued  from  court  not  of  record. 

An  execution  issued  out  of  a  court  not  of  record,  or  a  warrant  of  attachment  granted 
in  an  action  pending  in  a  court  not  of  record,  if  actually  levied,  has  preference  over 
another  execution  issued  out  of  any  court  of  record  or  not  of  record  which  has  not  been 
previously  levied. 

DcrlTAtloii.— Code  oiv.  proe.,  1 1408;   orisinally  re-         In  genenl.— Droege*  t.  Baxter,  69  App.  Div.  58.  74 
~  from  R.  8.,  pt.  8.  oh.  6,  tit.  6..  1 17.  N.  Y.  Supp.  585,  affd..  171  N.  Y.  654. 


§  683.  Title  of  bona  fide  purchasers  before  levy. 

The  title  to  personal  property,  acquired  before  the  actual  levy  of  an  execution,  by  a 
purchaser  in  good  faith,  and  without  notice  that  the  execution  has  been  issued,  is  not 
affected  by  an  execution  delivered,  before  the  purchase  was  made,  to  an  officer,  to  be 
executed. 

DcriTatton.^Code  dv.  proe.,  |  1409;  originaDy  re-  Farcluwer  In  cood  faith. — Oebom  ▼.  Aleztfider,  40 
Tiaed  from  R.  8.,  pt.  8,  eh.  6,  tit.  5  §  17.  Hua  323:  BHaa  v.  BalL  9  Johna.  133. 

Fraadnlent  eieeutlon.— Ball  v.  Sehell,  21  Wend.  222 

LEVY  UPON  Ain>  SALE  OF  PERSONAL  PROPERTY 

§  684.  Leyy  upon  earnings  or  income  of  judgment  debtor. 

1.  Where  a  judgment  has  been  recovered  and  where  an  execution  issued  upon  said 
judgment  has  been  returned  wholly  or  p>artly  unsatisfied,  and  where  any  wages,  debts, 
earnings,  salary,  income  from  trust  fimds  or  profits  are  due  and  owing  to  the  judgment 
debtor  or  shall  thereafter  become  due  and  owing  to  him,  to  the  anount  of  twelve  dol- 
lars or  more  per  week,  the  judgment  creditor  may  apply  to  the  court  in  which  said 
judgment  was  recovered  or  the  court  having  jurisdiction  of  the  same  without  notice  to 
the  judgment  debtor,  and  upon  satisfactory  proof  of  such  facts  by  affidavits  or  other- 
wise the  court,  if  a  court  not  of  record,  a  judge  or  justice  thereof,  must 'issue,  or  if  a 
court  of  record,  a  judge  or  justice,  must  grant  an  order  directing  that  an  execution  issue 
agfunst  the  wages,  debts,  earnings,  salary,  income  from  trust  funds  or  profits  of  said 
judgment  debtor,  and  on  presentation  of  such  execution  by  the  officer  to  whom  delivered 
for  collection  to  the  person  or  persons  from  whom  such  wages,  debts,  earnings,  salary, 
income  from  trust  funds  or  profits  are  due  and  owing  or  may  thereafter  become  due 
and  owing  to  the  judgment  debtor,  said  execution  shaU  become  a  lien  and  a  continuing 
levy  upon  the  wages,  earnings,  debts,  salary,  income  from  trust  funds  or  profits,  due  or 
to  become  due  to  said  judgment  debtor  to  the  amount  specified  therein  which  shall 
not  exceed  ten  per  centum  thereof,  and  said  levy  shall  be  a  continuing  levy  until  said 
execution  and  the  expenses  thereof  are  fully  satisfied  and  paid  or  until  modified  as  here- 
inafter provided,  but  only  one  execution  against  the  wages,  debts,  earnings,  salary, 
income  from  trust  funds  or  profits  of  said  judgment  debtor  shall  be  satisfied  at  one 
time,  and  where  more  than  one  execution  has  been  issued  or  shall  be  issued  pursuant 
to  the  provisions  of  this  section  against  the  same  judgment  debtor,  they  shall  be  satis- 
fied in  the  order  of  priority  in  which  such  executions  are  presented  to  the  person  or  per- 
sons from  whom  such  wages,  debts,  earnings,  salary,  income  from  trust  funds  or  prof- 
its are  due  and  owing. 

2.  It  shall  be  the  duty  of  any  person  or  corporation,  municipal  or  otherwise,  to  whom 
said  execution  shall  be  presented,  and  who  shall  at  such  time  be  indebted  to  the  judg- 
ment debtor  named  in  such  execution,  or  who  shall  become  indebted  to  such  jud^ent 
di^tor  in  the  future,  and  while  said  execution  shall  remain  a  lien  upon  said  indebted- 
Mi 
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ness,  to  pay  over  to  the  officer  presenting  the  same  such  amount  of  such  indebtedness 
as  such  execution  shall  prescribe  until  said  execution  shaU  be  wholly  satisfied,  and  such 
payment  shaU  be  a  bar  to  any  action  therefor  by  any  such  judgment  debtor. 

3.  If  such  person  or  corporation,  municipal  or  otherwise,  to  whom  said  execution 
shall  be  presented,  shall  fail  or  refuse  to  pay  over  to  said  officer  presenting  said  execu- 
tion the  percentage  of  said  indebtedness,  he  or  it  shall  be  liable  to  an  action  therefor  by 

.  the  judgment  creditor  named  in  such  execution,  and  the  amount  so  recovered  by  such 
judgment  creditor  shall  be  apphed  towards  the  payment  of  said  execution. 

4.  Either  party  may  apply  at  any  time  to  the  court  from  which  such  execution  shall 
issue,  or  to  any  judge  or  justice  issuing  the  same,  or  to  the  county  judge  of  the  coimty, 
and  in  any  county  where  there  is  no  coimty  judge,  to  any  justice  of  the  city  court,  upon 
such  notice  to  the  other  party  as  such  court,  judge,  or  justice  shall  direct,  for  a  modifi- 
cation of  said  execution,  and  upon  such  hearing  the  said  court,  judge  or  justice  may 
make  such  modification  of  said  execution  as  shall  be  deemed  just,  and  such  execution 
as  so  modified  shall  continue  in  full  force  and  effect  until  fully  paid  and  satisfied  or 
imtil  further  modified  as  herein  provided. 

5.  This  section,  so  far  *as  it  relates  to  wages  and  salary  due  and  owing  or  to  become 
due  and  owing  to  the  judgment  debtor,  shall  not  apply  to  judgments  recovered  more 
than  ten  years  prior  to  September  first,  nineteen  hundred  and  eight,  nor  to  judgments 
heretofore  or  hereafter  recovered  upon  such  judgments,  and  any  execution  heretofore 
issued  upon  such  judgments  pursuant  to  an  order  heretofore  granted  under  this  section 
shall,  when  this  act  takes  effect,  cease  to  be  a  lien  and  continuing  levy  upon  wages  and 
salary  thereafter  to  become  due  and  owing  to  the  judgment  debtor. 

6.  No  execution  under  this  section  shall  be  issued  hereafter  upon  a  judgment  against 
an  officer  or  employee  of  any  city  or  any  county  of  the  state  or  of  the  board  of  educa- 
tion of  any  such  city,  imless  it  ^all  contain  the  name  of  the  judgment  debtor,  in  full, 
his  title  or  position,  and  the  bureau,  office,  department  or  subdivision  thereof  in  which 
he  is  employed;  and  if  a  person  so  employed  shall  resign  or  be  dismissed  while  an  exe- 
cution issued  pursuant  to  the  provisions  of  this  section  is  wholly  or  partly  unsatisfied, 
and  he  be  reinstated  or  reemployed,  such  execution  shall  lapse  and  no  further  deduction 
shall  be  made  thereon  unless  such  reinstatement  or  reemployment  occur  within  ninety 
days  after  such  resignation  or  dismissal.  All  executions  filed  in  any  department  against 
the  wages,  debts,  earnings  and  salary  of  officers  or  employees  of  any  city  or  of  any 
county  of  the  state,  or  of  the  board  of  education  of  any  such  city  within  five  days  prior 
to  the  date  on  which  payment  of  wages,  debts,  earnings  and  salary  are  paid  shall  not 
become  a  lien  against  the  wages,  debts,  earnings  and  salary  that  are  payable  on  the 
said  payroll  but  shaU  become  a  lien  upon  the  wages,  debts,  earnings  and  salary  which 
shall  become  due  or  owing  to  the  judgment  debtor  thereafter. 


DcrlTatioii* — Code  err.  proo*,  {1991,  except  first 
sentenoe.  ft  1391,  as  am.  by  L.  1879,  ch.  542,  L.  1901,  eh. 
116.  L.  1903,  ch.  461.  L.  1905.  ch.  175.  L.  1908,  ch.  148, 
L.  1911.  ohs.  489.  532,  L.  1914,  oh.  352.  L.  1919,  ch.  278; 
orUcinally  revised  from  L.  1843,  ch.  157,  |  1,  as  am.  by 
L.  1866,  oh.  782;  L.  1858,  oh.  107,  I  1. 

BefflreiiC€«. — State  finance  law,  §  2a,  added  by  L. 
1910.  ch.  317.  in  effect  May  17,  1910,  provides  that 
salaries  of  state  officers  and  wa^es  of  state  emidoyees 
"shall  be  subject  to  all  the  provisions  of  section  1391  of 
the  code  of  civil  procedure  applicable  to  any  wages,  debts, 
earnings  or  salary,  as  if  the  state  and  the  said  wages  and 
salary  due  and  piyable  by  it  had  been  particularly  des- 
ignated therein.'' 

Eiccutloii  against  wages;  amaidinent  of  IfOS. — 
Morse  v.  Goold,  11  N.  Y.  281;  Roeenstock  v.  City  of  New 
York,  97  App.  Div.  337.  89  N.  Y.  Supp.  948;  Neuman  v. 
Mortimer,  98  App.  Div.  64,  90  N.  Y.  Supp.  524;  Weisel  v. 
Oki  Dominion  Steamship  Co..  99  App.  Div.  568.  91  N.  Y. 
Supp.  140:  Roeenstock  v.  City  of  New  York,  101  App.  Div. 
9.  91  N.  Y.  Supp.  737;  King  v.  Irving,  103  App.  Div.  420. 

92  N.  Y.  Supp.  1004;  Sloan  v.  Tiffany,  103  App.  Div.  540. 

93  N.  Y.  Supp.  149;  Taylor  v.  Barker,  108  App.  Div.  21, 
95  N.  Y.  Supp.  474;  Myers  v.  Moran,  113  App.  Div.  427. 
90  N.  Y.  Supp.  269;  Emes  v.  Fowler,  43  Misc.  603.  89  N. 
Y.  Supp.  685;  Mej'er  v.  Halberstadt,  44  Misc.  408.  89 
N.  Y.  ^pp.  1019. 

Amenameiit  of  1M8  retioactl¥e. — Laird  v.  Carton, 
106  N.  Y.  169.  revg.  132  App.  Div.  176.  116  N.  Y.  Supp. 
851;  Brearley  School  v.  Ward.  201  N.  Y.  358,  affg..  138 
App.  Div.  833,  123  N.  Y.  Supp.  614;  Demuth  v.  Kemp, 
^30  App.  Div.  546,  115  N.  Y.  Supp.  28;  Kelh^  v.  Mulcahy, 
-131  App.  Div.  639,  116  N.  Y.  Supp.  61;  Osterhoudt  v. 
Stade,  133  App.  Div.  83,  117  N.  Y.  Supp.  809;  Hedges  v. 
Keiser,  135  App.  Div.  12,  119  N.  Y.  Supp.  751;  Brearley 


School,  Limited  v.  Waid.  138  Anp.  Div.  833,  133  N.  Y. 
Supp.  614;  Baylias  v.  Ryan.  64  Misc.  146. 117  N.  Y.  Supp. 
1022;  Matter  of  Hogan,  64  Misc.  302, 118  N.  Y.  Supp.  537: 
Breariey  School  v.  Ward,  67  Misc.  168. 121 N.  Y.Supp.  691. 

Constitutionality.— Smith  v.  Endicott-Johnson  Cor 
poration  (1921).  199  App.  Div.  194,  192  N.  Y.  Supp.  121. 

Constitutionality  of  amendment  at  IMS.— Breai^ 
ley  School  v.  Ward,  201  N.  Y.  358. 

Action  to  enforee,— Wood  v.  Dock  A  Mill  Co.,  193 
App.  Div.  236.  184  N.  Y.  Supp.  225. 

Not  a  special  Dfoeeedlnc— Keve  v.  Columbia' KM 
Hair  Curlers  Mfg.  Co.,  161  App.  Div.  918, 145  N.  Y  JSupp. 
1072.  ^     *^^ 

State  employees.— Osterhoudt  v.  Stade,  183  App. 
Div.  83,  117  N.  Y.  Supp.  809;  Opinion  of  Attorney  gS- 
erat,  21  State  Dept.  Rep.  333.    See  State  finance  law,  f  2a. 

City  employees.— Matter  of  Pratt,  158  App.  Div. 
695.  143  N.  Y.  Supp.  1025;  People  ex  rel.  Scweller  v. 
Prendergast.  89  Misc.  584.  153  N.  Y.  Supp.  699. 

Wages.— HoUender  v.  Friedenbcxg,  W  Misc.  566,  112 
N.  Y.  Supp.  467. 

Earnings,  wbAt  constitute.— Kasting  Co.  v.  Whittle, 
174  App.  Div.  224,  159  N.  Y.  Supp.  909. 

Board  of  employee.— Bums  v.  Maurer,  72  Misc.  481. 
131  N.  Y.  Supp.  344;  Jones  v.  NicoU,  72  Misc.  483,  131 
N.  Y.  Supp.  841. 

Alimony  not  a  debt.— Van  Valkenburgh  v.  Bishop. 
164  N.  Y.  Supp.  86.  ^ 

YotaiBtwy  payments  to  wife.— Brooks  Bros.*' v. 
Caaaebeer,  157  App.  Div.  683,  142  N.  Y.  Supp.  781. 

Itnst  tand,  execution  a^nst.  Income. — ^Matter  of 
Ungrich,  201  N.  Y.  415,  revg.  140  App.  Div.  930, 125  N.  Y. 
Supp.  1148;  Schley  v.  Andrews  (1919).  225  N.  Y.  110; 
Ringe  v.  Mortimer,  116  App.  Div.  722.  101  N.  Y.  Sirop. 
1110;  Demuth  v.  New  York  Life  Ins.  A  Trust  Co.,  165 
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App.  Dir. 
App.  Dvr. 
App.  Div. 


Wio.  516. 140  N.  Y.  Supp.  162;  Matter  of  Poskanser.  101  Supp.  085. 

Mbe.  100, 166  N.  Y.  Supp.  811.  affd..  181  App.  Div.  015.  Umi  upon  pnispeettve  eftrnlngi  lliiil«ed.^Valen- 

167  N.  Y.  8uM>.  23.  tine  v.  WilUama^  Inc.  150  N.  Y.  Sujpp.  815. 

NoUem  to  JiidciiMiift  debtor.— PSstohal  t.  Durant,  Jfiulidictton  off  aetton  to  enravM  rcoMdy* — Van 

168  App.  Div.  100. 158  N.  Y.  Sim.  735;  Brodie  t.  Maher,  Wie  ▼.  Delaware  St  Hudson  Co.,  71  Miao.  25,  127.  N.  Y. 
78  Mhc.  03.  138  K.  Y.  Supp.  87^  Supp.  184. 

Bnc«ttMi»  anliiBt  waom  seeund. — ^RMbatein  t.  Speetol  MNufty  Jndn  eauiot  Iimm  MMottoa.— 

Stana.140App.DiT.  510.425  N.Y.  Supp.  508.                 .  Matter  of  Parkman,  108  Mieo.  810.  177  N.  Y.  Supp. 

Oraer  ffMr  CKeratloa  by  wtaem  giuitod*— Neu  v.  580. 

Fox.  151  App.  Div.  17,  135  N.  Y.  Supp.  208.  AsBlcnee  off  Judcmenft  of  sarnlsbM  executton 

TalMttf  of  exeeaUon. — ^Bloomingdale  ▼.  Riohardoon,  may  mntntoln  aetlon  nffnlnat  employer.— Smith  v. 

140  App.  Div.  85a  125  N.  Y.  Supp.  320;  Matter  of  Royal  EnctioottJohnaon  Cocporation   (1921).  190  App.  Div. 

Bank.  140  App.  Div.  480.  125  nT Y.  Supp.  332.  194,  192  N.  Y.  Supp.  121. 

ObtoettOB  to  anmitliorlaed  eseeaifeii.^Matter  of  IlnbllMy  off  empfoyer^-^Keve  ▼.  Columbia  Sid  Hair 


BonU  Bank,  140  App.  Div.  480, 125  N.  Y.  Supp.  322.  Curleia  Mfg.  Co.,  161  Apo.  Div.  918,  145  N.  Y.  Suppb 

rtnonaX  service  off  exeeatfon  upon  employer. —  1072:  Duffy  v.  MorxiaKy,  83  Misc.  149.  143  N.  Y.  Supp. 

Syitke  V.  Beekwith  Spedal  A«eney,  227  N.  Y.  42.  780;  Hateh  v.  WoUT,  85  Miao.  51. 147  N.  Y.  Simp.  48:  Lot- 

Nofice  to  employer  off  npplleaaon  for  exeeatfon. —  kina  v.  Lutkina.  85  Miec.  148, 148  N.  Y.  Siipp.  174 :  Huber- 

Matter  of  Siegel.  170  App.  Div.  532. 166  N.  Y.  Supp.  117.  tua  v.  Reilly,  88  Miao.  148.  151  N.  Y.  Supp.  775;  Saki 

Wbea  exeeotton  may  be  pteaentod  to  employer.^ —  &  Co.  v.  McDonald.  164  N.  Y.  Supp.  756. 

Eqrnokla  v.  Harlem  Construction  Co.,  71  Miao.  446.  128  Bight  of  debtor  to  deffend  eoOecltoii^— Van  Valken- 

N.  Y.  Supp.  642.  burgh  v.  Bishop.  164  N.  Y.  Supp.  86. 

GMIeetfoii  off  allOMmy.— Valentine  v.  WilUama,  Inc..  Oosto   on   exeeatlon   agalnsft   wages.— Brodie   v. 

233  N.  Y.  574;  Rolt-Wheeler  v.  Rolt-Wheeler.  175  App.  O'DonneU.  71  Miso.  530.  130  N.  Y.  Supp.  80k 

Div.  853,  162  N.  Y.  Supp.  401.  Taeating  order.— Neu  v.  Fox.  151  App.  Div.  17.  135 

Garnishment   off  acemlng   salary.-^H«rward   v.  N.  Y.  Supp.  208;  Morris  Plan  Co.  v.  Miller,  102  Mise. 

Hayward,  178  App.  Div.  92.  164  N.  Y.  Supp.  877.  470.  160  N.  Y.  Supp.  37. 

Baidvoptey  off  debtor.— Maas  v.  Kuim,  130  App.  AppeaL— O'Brien  v.  Kelly,  134  App.  Div.  562.  110 

Div.  68,  114  N.  Y.  Supp.  444;  Ulner  v.  Doran.  167  App.  N.  Y.  Supp.  613. 

§  686.  Accounting  for  moneys  collected  under  execution  against  earnings  or 
income. 

When  an  execution  has  been  issued  against  the  wages,  debts,  earnings,  salaiy,  income 
from  trust  funds  or  profits  due  and  owing  to  any  judgment  debtor,  it  shall  be  the  duty 
of  the  sheriff  or  other  officer  or  person  to  whom  such  execution  iihall  be  delivered,  from 
time  and  at  least  once  every  six  months  from  the  time  a  levy  shall  be  made  thereunder, 
to  account  for  and  pay  over  to  the  person  entitled  thereto  all  moneys  collected  thereon, 
lees  his  lawful  fees  and  expenses  for  collecting  the  same. 

DerivattOD. — Code  oiv.  proc.,  11366,  aa  am.  by  L.  aa  temporary.  |1308,  ori^nally  reviaed  from  code  of 
1014,  eh.  347,  next  ^laat  sentence.  Last  sentenoe  omitted     proo.,  1 289,  in  part,  and  1 290. 

§  686.  Levy  upon  money  and  gold  coin. 

The  officer  to  whom  an  execution  against  property  is  delivered  must  levy  upon  current 
money  of  the  United  States  belon^ng  to  the  judgment  debtor,  and  must  pay  it  over  as  so 
much  money  collected,  without  exposing  it  for  sale,  except  that  where  it  consists  of  gold 
coin,  he  must  sell  it  like  other  personal  property,  unless  he  is  otherwise  directed  by  an 
ordrar  of  a  judge  or  by  the  judgment  in  the  particular  cause. 

Dcrlvntton.— Code  dv.  proo.,  1 1410,  aa  am.  by  L.  AppUentlon. — MoNeeley  v.  Wels,  166  N.  Y.  124; 
1877,  ch.  416;  originally  revised  from  R.  S.,  pt.  3,  en.  6,  Beyer  v.  Doacher,  138  App.  Dhr.  324,  123  N.  Y.  Supp. 
tit.  5,  lis.  1096. 

§  687.  Levy  upon  certain  evidences  of  debt. 

The  officer  to  whom  an  execution  against  property  is  delivered  must  levy  upon  and 
sell  a  bill  or  other  evidence  of  debt  belonging  to  the  judgment  debtor,  which  was  issued 
by  a  money  corporation  to  circulate  as  money,  or  a  bond  or  other  instrument  for  the 
payment  of  money  belonging  to  the  judgment  debtor,  which  was  executed  and  issued 
by  a  government,  state,  county,  public  officer,  or  municipal  or  other  corporation,  and 
is  in  terms  negotiable,  or  payable  to  the  bearer  or  holder. 

Dcrlnition.— Code  dv.  proe.,  1 1411,  aa  am.  by  L.  Applleatloa.'-MoNeeley  v.  Wels,  166  N.  Y.  124; 
ISn,  eh.  416;  originally  revised  from  R.  S.,  pt.  3,  on.  6,  People  v.  Nat.  Ins.  Co.,  19  App.  Div.  247,  46  N.  Y.  Supp. 
it  5,  U9.  108. 

§  688.  Levy  upon  interest  of  bailor  in  goods  pledged. 

The  interest  of  the  judgment  debtor  in  personal  property  subject  to  levy,  lawfully 
pledged  for  the  payment  of  money  or  the  peifonnance  of  a  contract  or  agreement,  may 
)e  sold,  in  the  hands  of  the  pledgee,  by  virtue  of  an  execution  against  property.  The 
purchaser  at  the  sale  acquires  all  the  right  and  interest  of  the  judgment  debtor  and  is 
entitled  to  the  possession  of  the  property,  on  complying  with  the  terms  and  conditions 
ipon  which  the  judgment  debtor  could  obtain  possession  thereof.  This  section  does  not 
pply  to  property  of  which  the  judgment  debtor  is  unconditionally  entitled  to  the  pos- 

ssion. 
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DertvmttOBU— Code  dv.  proo.,  1 1412;  oricmally  re-  Kniokerbocker  TVost  Co.,  157  App.  Div.  434«  142  N.  Y. 
viasd  from  R.  8.,  pt.  3,  eh.  6.  tit.  5,  1 20.  Supp.  445. 

Sale  of  Interest  of  pledsor.— Hoffman  v.  Columbia-       sale  of  Interest  of  mortgacor.— Porter  y.  Parmler. 

52  N.  Y.  185. 

§  689.  Discharge  of  levy  after  appeal. 

Where  an  appeal  taken  from  a  final  judgment  to  the  court  of  appeals  has  been  per, 
fected,  and  the  security  required  to  stay  the  execution  of  the  judgment  has  be^i  i^ven, 
or  where  the  security  given  upon  an  appeal  taken  from  a  final  judgment  of  the  supreme 
court,  a  county  court  or  the  city  court  of  the  city  of  New  Yoik,  or  the  municipal  court 
of  the  city  of  New  York,  is  equal  to  that  required  to  perfect  an  appeal  to  the  court  of 
appeab  and  to  stay  the  execution  of  the  judgment,  the  court,  in  which  the  judgment 
appealed  from  was  rendered,  in  its  discretion,  and  upon  such  tenns  as  justice  requires, 
may  make  an  order,  upon  notice  to  the  respondent  and  the  sureties  in  the  undertaking, 
discharging  a  levy  upon  personal  property  made  by  virtue  of  an  execution  issued  upon 
the  judgment  appealed  from.  This  section  does  not  authorize  the  discharge  of  a  levy 
made  by  virtue  of  a  warrant  of  attachment. 

DerlTatlon.— Code  dv.  proo..  1 1311,  as  am.  by  L.  Div.  656,  53  N.  Y.  Supp.  1013;  Hyman  ▼.  Segal,  44  Mlae. 
180S.  oh.  940.  L.  1899,  oh.  215.  226.  88  N.  Y.  Supp.  1036;  SIdmier  v.  Hannan.  81  Hun  376, 

Application.— Kinker  v.  Third  Ave.  R.  Co..  33  App.     30  N.  Y.  Supp.  9B7. 

§  690.  Application  by  partners  for  release  of  property. 

Where  an  officer  has  seized  personal  property  of  a  partnership,  before  or  after  its  dis- 
solution, upon  a  levy  upon  the  interest  therein  of  a  partner,  made  by  virtue  of  an  execu- 
tion s^inst  his  individual  property,  the  other  partners,  or  former  partners,  having  an 
interest  in  the  property,  or  any  of  them^  may  apply  at  any  time  before  the  sale  to  a  judge 
of  the  court,  or  to  the  cpunty  judge  of  the  county  where  the  seizure  was  made,  upon  an 
affidavit,  showing  the  facts,  for  an  order  directing  the  officer  to  release  the  property  and 
to  deliver  it  to  the  applicant, 

Derivation.— Code  dv.  proe..  1 1413.  AtUna  v.  Saxton.  77  N.  Y.  195;  Miehalover  v.  Moaea.  !• 

Beferettee0.-~Releaae  of  intereet  of  one  partner  from  App.  Div.  343,  46  N.  Y.  Supp.  456:  Reed  v.  MoLanahaa. 

attachment  on  partnership  property,  C.  P.  A.,  i  958.  47  N.  Y.  Super.  Ct.  275;  Zoller  ▼.  Grant,  56  N.  Y.  Super, 

Conversion  of  partnersnlp  property  by  marabai.-o  Gt.  279.                                            % 

§  691.  Undertakixig  on  application  by  partner. 

Upon  such  an  application  the  applicant  must  give  an  imdertaking,  with  at  least  two 
sureties,  approved  by  the  judge,  to  the  effect  that  he  will  account  to  the  purchaser  upon 
the  sale  to  be  made  by  virtue  of  the  execution,  of  the  interest  of  the  judgment  debtor 
in  the  property  seized,  in  like  manner  as  he  would  be  bound  to  account  to  an  assignee 
of  such  an  interest,  and  that  he  will  pay  to  the  purchaser  the  balance  which  may  be 
found  due  upon  the  acooimting,  not  exceeding  a  axmx  specified  in  the  undertaking,  whidi 
must  be  not  less  than  the  value  of  the  interest  of  the  judgment  debtor  in  the  property 
seized  by  the  sheriff,  as  fixed  by  the  judge.  The  provisions  of  law  relating  to  determin- 
ation of  the  value  of  a  partnership  interest  and  sufficiency  of  sureties,  notice  of  appli- 
cation and  dismissal  thereof  for  failure  of  applicant  to  appear,  in  proceedings  to  dis- 
charge an  attachment  as  to  a  partnership  interest,  shall  apply  to  the  proceedings  taken 
as  prescribed  in  this  and  the  last  section. 

Dcrlfatlon.— Code  dv.  proo.,  1 1414.  In  general.— Mechalover  v.  Moses,  19  App.  Div.  343, 

46  N.  T.  Supp.  456. 

§  692.  Levy  on  partner's  interest  where  attachment  discharged. 

Where  a  warrant  of  attachment  has  been  levied  upon  the  interest  of  a  defendant,  as 
a  partner,  in  personal  property  of  a  partnership,  and  the  attachment  has  been  dischai^ged 
as  to  that  interest,  as  prescribed  by  the  provisions  of  this  act  relating  to  the  discharge 
of  a  partnership  interest,  a  levy  by  virtue  of  an  execution  against  his  individual  prop- 
erty cannot  be  made  upon  his  interest  in  the  same  property  unless  the  warrant  of  attach* 
ment  has  been  vacated  or  annulled. 

Derifatlon.— Code  dv.  proe.,  1 1415. 

§  693.  When  undertakixig  by  party  enures  to  other  judgment  creditors. 

Where  personal  property  of  a  partnership  has  been  released  upon  giving  an  under- 
taking, as  prescribed  in  the  last  three  sections,  if  the  execution  by  virtue  of  which  the 
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levy  was  made  is  set  aside,  or  is  satisfied  without  a  sale  of  the  interest  levied  upon,  the 
undertaking  enures  to  the  benefit  of  each  judgment  creditor  of  the  same  judgment 
debtor  then  having  an  execution  in  the  hands  of  the  same  officer,  or  of  another  officer 
having  authority  to  levy  upon  that  interest,  as  if  it  had  been  given  to  obtain  a  release  from 
a  s^ure  made  by  virtue  of  such  an  execution. 

BarliattiMi.— Code  dv.  proo.,  1 1416. 

§  694.  Sale  of  partner's  interest  and  disposition  of  surplus. 

Where  personal  property  of  a  partnership  has  been  so  released,  the  interest  of  the 
judgment  debtor  therein  may  be  sold  by  the  officer;  and  the  purchase  upon  the  sale 
acquires  all  that  interest  as  if  he  was  an  asdgnee  thereof.  If  the  purchase  money  exceeds 
the  amount  of  all  the  executions  and  warrants  of  attachment  agaiiist  the  property  of 
the  same  judgment  debtor,  of  which  the  officer  has  notice,  and  of  the  lawful  fees  and 
charges  thereon,  the  officer  must  pay  the  surplus  into  court  for  the  benefit  of  the  judg* 
ment  debtor  or  other  person  entitled  thereto. 

DvlTmtion. — Code  civ.  proc.,  \  1417. 

§  696.  Exhibit  of  property  levied  upon,  to  creditor. 

The  sheriff  to  whom  an  execution  is  issued  shall  at  any  time  before  the  sale  of  the 
personal  property  levied  on  by  him,  on  the  written  request  of  any  person  who  is  a  cred- 
itor of  the  person  against  whom  the  writ  was  issued  under  which  the  shexiff  levied  upon 
the  property,  exhibit  to  such  creditor  the  personal  property  so  levied  upon  under  said 
writ  and  permit  an  inspection  thereof  by  such  creditor  or  his  agent. 

Pmliittua.— Cede  oiv.  proe.,  11384.  ae  am.  by  L.  ISM,  th..  788.  lest  aentoaoe;  origioaUj  reivieed  from  R. 
8..  pi.  3.  di.  6.  tit.  5,  I  96. 

§  696.  Claim  of  property  by  third  person. 

If  personal  property  levied  upon  as  the  property  of  the  judgment  debtor  is  claimed 
by  or  in  behalf  of  another  person,  as  his  property,  an  affidavit  may  be  made  and  deliv- 
ered to  the  sheriff  in  behalf  of  such  person  at  any  time  while  such  property  or  the  pro- 
ceeds thereof  are  in  the  sheriff's  possesion  stating  that  he  makes  such  a  claim;  specify- 
ing in  whole  or  in  part  the  property  to  which  it  relates,  and  in  all  cases  stating  the 
value  of  the  property  claimed  and  the  damages,  if  any,  over  and  above  such  value, 
which  the  claimant  will  suffer  in  case  such  levy  is  not  released.  In  that  case  the  officer, 
in  his  discretion,  may  empanel  a  jury  to  try  the  validity  of  the  claim. 

Deff?mllOtt.--Code  oiv.  proo..  1 1418.  ae  am.  by  L.  711.  65  N.  Y.  Supp.  814.  affd.  68  App.  Dlv.  486.  69  N.  Y. 

1904.  eh.   541.  Supp.  431;  People  v.  Hall,  31  Hun  404. 

MTieraMW.— Trial  of  elaim  of  title  by  third  persons  Findliifs  of  sherlfPs  Jury  not  eonrinstTe.— OUmour 

to  property  seised  by  sheriff,  C.  P.  A..  |i  103,  104;  trial  Door  Co.  v.  Shea.  150  App.  Div.  239, 134  N.  Y.  S«pp.  919. 

of  elaim  of  property  attaohed,  Id..  U  924-926.  Seetton  cited. — Saraton  Holding  Co.  v.  Washburn,  70 

Appttcatlim.— Cohen  v.  Climax  Cycle  Co.,  10  App.  Miao.  110,  113. 127  N.  Y.  Supp.  1016. 
DiT.  158,  46  N.  Y.  Supp.  4;  De  Sisto  ▼.  Stimmel.  31  Miso. 

§  697.  Proceedings  wlien  claimant  succeeds. 

If  by  their  inquisition  the  jurors  find  that  the  property  belongs  to  the  claimant,  they 
must  also  determine  its  value  and  the  damages  above  such  value  as  specified  in  the  last 
section.  Thereupon  the  oflicer  may  relinquish  the  levy,  unless  the  judgment  creditor 
gives  him  an  undertaking  with  at  least  two  sufiicient  sureties,  to  the  effect  that  the  sure- 
ties win  indemnify  him  to  an  amount  therein  specified,  not  less  than  twice  the  value  of 
the  property  and  damages  as  determined  by  the  jury,  and  two  hundred  and  fifty  dol- 
lars in  addition  thereto,  against  all  damages,  costs  and  expenses  in  an  action  to  be  brought 
against  him  by  any  person,  by  the  claimant,  his  assignee  or  other  representative,  by 
reason  of  the  levy  upon,  detention  or  sale  of  any  of  the  property  by  virtue  of  the  exe- 
cution. If  the  undertaking  is  given,  the  officer  must  detain  the  property  as  belonging 
to  the  judgment  debtor.  Where  an  undertaking  is  given  to  indemnify  an  oflBcer,  he 
must  cause  the  same  to  be  filed,  within  two  days  after  the  giving  of  the  said  undertak- 
ing, in  the  office  of  the  clerk  of  the  court  out  of  which  the  execution  was  issued,  and 
serve  upon  the  claimant,  his  assignee  or  other  representative,  and  the  judgment  credi- 
tor, or  the  attorney  whose  name  is  subscribed  to  the  execution,  a  copy  of  the  said  under- 
set 
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taking  with  a  notice  of  the  juatificatJon  of  the  sureties  thereon.  The  juetj£cati<»i  must 
take  place  before  a  judge  of  the  court  out  of  which  the  execution  was  issued,  at  a  time 
to  be  specified  in  the  notice,  wliich  must  not  be  less  than  two  nor  more  than  five  days 
after  service  of  said  notice.  For  the  purpose  of  justification,  each  of  the  sureties  upon 
the  undertaking  must  attend  ijcforc  tJie  judge  at  the  time  and  place  mentioned  in  the 
notice,  and  be  examined  on  oath,  on  the  part  of  the  chumant,  bis  assignee  or  other 
representative,  touching  his  sufliciency  in  such  numner  as  the  judge  in  his  discretion 
thinks  proper.  The  examination  may  be  adjourned  from  day  to  day  until  it  ia  c<Hn- 
pleted,  but  such  adjournment  must  always  be  to  the  next  judicial  day.  If  required 
by  the  claimant,  his  assignee  or  other  representative,  the  examination  must  be  reduced 
to  writing  and  subscribed  by  tin?  auretiee.  If  the  judge  finds  the  sureties  sufficient,  he 
must  annex  the  examination  to  the  undertaking,  endorse  his  allowance  thereon,  and  - 
cause  the  said  undertaking  togolher  with  the  examinatJon  of  the  sureties  to  be  filed 
with  the  clerk  of  the  court.  Thereupon  the  sheriff  ia  released  and  discharged  fr«»D  all 
liability  by  reason  of  the  levy  upon,  detention  and  sale  of  the  property  seized.  When 
any  such  undertaking  shall  have  l»een  approved  and  filed,  as  hereinbefore  pffovided,  the 
clerk  of  the  court,  immediately  uyioa  the  same  being  filed,  shall  index  the  same  in  the 
index  book  in  his  office,  under  nhich  executions  are  indexeid,  under  the  title  of  the  suit 
in  which  the  execution  is  issue<!. 

Dcrinlhin.— Code  oiv.  prw.,  i  HID,  na   in.  b*  L.  UaMUtr 

1877,  oh.  418,  L.  18SS,  ob.  88,  L.  1895.  th.  HB2,  L.  fS04,  Co.  v.  "='— - 

oh.    HI.  33,41 

AmeDdmeDt   of  ISSS.— Newcomh?    v.    Irnng  Nst.  65  N. 

Bdok,  5t  Hun  220.  *  N.  Y.  Supp.  37.  Supp. 


L.  1895.  Fh.  HB2,  L.  ft04,     Cd.t.  Hilnn,34N.V.275:Poli 

33,  41  N.  Y.  Supp.  10;  D«  Sina  v.  StiBine).  31  Min.  711, 
or  ISSa.— Newcomh?    v.    Inini  Nftt.     65  N.  ¥.  Bupp.3t4.  sffd..  58  App.  DiT.  496.  »  N.  T. 


§  698.  Action  to  recover  property  or  damages  by  claimant 

If  the  property  is  found  to  beloi^  to  the  defendant,  the  findii^  does  not  [wqndiee 

the  right  of  the  claimant  to  brins  an  action  to  recover  the  property  so  levied  upon  or 

damages  by  reason  of  the  Icvj',  detention  or  sale. 

Dcrlntlon.— Cod*  eiv.  proo.,  I  U20.  Btocl 

In  Kcnenl — Cohon  •,.  CUmsi  Cycle  Cn.,  19  ipp.  Div.     39  Mbc 
158.  46  N.  Y.  Supp.  4.  81  N.  Y.  -uw  wr. 

§  699.  Substitution  of  indemnitors  as  defendants. 

Wliere  an  action  to  recover  a  chattel  or  chattels  hereafter  levied  upon  by  virtue  of  sa 
execution,  or  several  execution's,  or  a  warrant  of  attachment,  or  several  warrants  of  at- 
tachment, or  to  recover  damages  by  reason  of  a  levy  or  levies  upon  detention,  sale  or  sales 
of  personal  property  hereafter  niinie  by  virtue  of  an  execution  or  several  executions,  or  a 
warrant  of  attachment,  or  several  warrants  of  attachment,  is  brought  against  an  officer,  or 
against  a  person  who  acted  by  his  command  or  in  his  aid,  if  a  bond  or  bonds  or  written 
undertaking  or  undertakings  indcitinifying  the  officer  against  the  levy  or  levies,  or  Othtt 
act  or  acts,  has  been  given  in  buliaif  of  the  judgment  creditor  or  the  several  judgment 
creditors,  or  the  plaintiff  in  the  warrant  or  Uie  plaintiffs  in  the  several  warrants,  eith^ 
before  or  after  the  commencement  of  the  action,  the  persona  or  person  or  the  several 
persons  who  gave  it  to  them,  or  tlie  survivors  if  one  or  more  are  dead,  may  appfy  to  ^e 

I  court  for  an  order  to  substitute  tlie  applicant  or  several  applicants  as  defentUnts  in  the 

action  in  place  of  the  officer  or  i>r  the  person  so  acting  by  his  command  or  in  his  aid; 
and  the  court,  upon  application  <ii'  the  officer,  or  in  case  of  his  death,  upon  the  applica- 

I  tion  of  liis  legal  represientativea,  may  grant  an  order  substituting  the  indemnitors  as 

defendants  in  the  action  in  place  of  the  officer  or  of  the  person  so  acting  by  his  com- 
mand or  in  his  aid. 

D«rtntlitn.— Code  dv.  proc.,  11421,  ha  am.   by  L.  CoiBtttnttoDaatr.— Hadxirf   t.    Riler.    91    N.    Y. 

1887.  oh.  452.  L.   1900.  oh.   1 15.  377;  Hoin  v.  Drnvkbon,  96  N.  Y.  175t  L«y  t.  Dunn.  ISO 

■«renaee.— Indemniiy   to   sberiS   in   action   of  r«-  N.  Y.  504,  <Jlt.  39  App.  Div.  eofi.  57  N.  Y.  Supp.  973; 

pUvin,  C.  P.  A,.  1 1109.  CaiMni  v.  Dunn,  44  App.  DiT.  248.  60  N.  Y.  Supp.  7W: 

■                           Id  BenenL— L«iaard  t.  Buttling.  13  App.  DiT.  179.  Roien  t.  FoU,  47  App.  Div.  240,  SZ  N.  Y.  Supp.  92,  affd. 

43  N.  Y.  Supp.  387:  Buohner  v.  Tsaisen.  :!((  App.  DiT.  188   N.   Y.    M7. 

813,  50  N.  VTSupp.  125:  Casuni  v.  Dunn,  ii  App,  Div.  Rlfht  SI  mllbctad  br  date  of  ondcrlaklDC.— Bg«. 

1248.  60  N,  Y.  Supp.  758:  Clnnunons  v.  Gonuui.  f  Mae.  bMt  v.  HUbj,  91  N.  Y.  877;  H.y«  t.  DiTidmn,  98  I*. 

4S,  27  N.  Y.  Supp.  354:  Corn  v.  T&mKi..  Ki  MiK.  870,  Y.  19;  Hut  v.  Baxton.  11  Misc.  446,  32  N.  Y.  Bupp.  221. 

39  X.  Y.  Supp.  129:  Pohnlski  v.  Hlnhciler.  :S  Miso.  33.  DeTeiiiea    br    partlca    gnbititiited — Milmlm    «. 

41  N.  Y.  Supp.  10;  Kf.u«  v.  Merltlee.  53  .Miiw,  277,  103  O'lWIly,  89  N.  Y.  156;  H«*  t.  Heaa,  117  N.  Y,  *»; 

N.  Y.  Supp.  192:  Carlu  v.  Bows,  47  Hun  i;l'8:  Uua  t.  DeyMt  t.  Hyman,  119  N.  Y.  352. 

Cohsn,  Sa  Hub  119.  33  N.  V.  Supp.  18S.  Kleig  t.  Goi-  LBckai.— RoHnblum  >.  Oonnui,  21  App.  Di*.  SIS, 

Duui,  20  N.  Y.  Bupp.  815.  47   N.   Y.  Supp.   7M. 


r 
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EXECUTIONS  AGAINST  PROPERTY 


ii  700-705 


§  700.  Notice  of  application  for  substitution  and  proofs. 

Where  the  application  is  ma^e  by  the  officer,  notice  of  the  application  must  be  given 
to  the  indemnitors  or  their  attorney  and  also  to  the  attorney  for  the  plaintiff.  If  the 
pleadings  do  not  sufficiently  show  that  the  ease  is  one  where  the  order  may  be  granted, 
the  facts  with  respect  thereto  must  be  shown  by  affidavit  or  other  competent  proof. 
Where  the  application  is  made  by  the  indemnitors,  or  one  of  them,  the  motion  papers 
must  contain  a  written  consent  to  be  made  defendant  in  the  action  executed  by  each 
person  who  executed  the  instrument  or  inst^ruments  of  indemnity,  unless  proof  by  affi- 
davit is  furnished  that  those  who  do  not  consent  are  dead.  Each  consent  must  be  ac- 
knowledged or  proved  and  certified  in  like  manner  as  a  deed  to  be  recorded  in  the  county, 
and  notice  of  the  application  must  be  given  to  the  attorney  of  each  party  to  the  action, 
and  if  the  defendant  has  not  appeared,  notice  must  be  given  to  him  personally. 


Derivation.— Code  oir.  proo.,  1 1422.  aa 
1887.  oh.  462. 


am.   by  L. 


Notfee«— HMsbers  v.  Riky,  91  N.  Y.  377;  Hero  Fruit 
Jar  Co.  V.  Grant,  32  St.  Rep.  209. 
Pro«f.r-^arter  v.  Bowe,  47  Hun  628. 


§  701.  Terms  on  granting  order  substituting  indemnitors. 

Upon  granting  the  order,  the  court,  in  its  discretion,  may  require  the  indemnitors  to 
furnish  additional  security  to  the  plaintiff  and  to  pay  the  reasonable  expenses  of  the 
defendant  necessarily  incurred  before  the  order  is  granted,  or  it  may  impose  such  other 
terms  for  the  security  of  either  of  the  original  parties  as  justice  requires. 

DcHvsQmi.— Code  dr.  proo.,   1 1423,  aa  am.  by  L.     blum  ▼.  Gorman.  21  App.  Dir.  618.  47  N.  T.  Supp.  754 
1887,  oh.  462.  Costs  to  slMn&— Coddington  ▼.  Harbuxser.  77  Miso. 

In  cencnU— HoMbers  v.  Riley,  91  N.  Y.  377;  Rosen-     211,  137  N.  Y.  Supp.  536. 

§  702.  Severance  where  indemjiity  related  to  part  of  property. 

If  the  indemnity  given  related  to  a  part  only  of  the  property,  the  court,  in  a  proper 
ease,  may  direct  that  the  action  be  divided  into  two  actions,  that  the  indenmitors  be 
substituted  as  defendants  in  one  without  affecting  the  other,  and  that  the  controversy 
in  each  action  be  limited  to  that  part  of  the  property  in  respect  to  which  it  is  to  be  con- 
tinued. Where  such  an  order  is  made  a  similar  application  may  be  subsequently  made 
in  the  action  which  proceeds  against  the  original  d^endant. 

eir.  proo.,  1 1424,  aa  am.    by  L.        In  gcnenL— Com  t.  Tamsen,  16  Miao.  670,  39  N. 

Y.  Supp.  129;  Isaaoa  r.  Cohen,  86  Hun  119,  33  N.  Y. 
Supp.  188. 


1887,   oh.   452. 


§  703.  Application  by  officer  when  joined  with  indemnitors. 

If  the  officer  or  person  acting  by  his  command,  or  in  his  aid,  is  joined  as  a  defend- 
ant with  all  the  indemnitors,  he  may  apply  for  an  order  to  strike  out  his  name  as  a 
defendant.  If  he  is  joined  as  a  defendant  with  one  or  more,  but  not  all  of  them,  he  may 
apply  for  an  order  substituting  those  who  are  not  joined  with  him  as  defendants  in 
his  place.  In  either  case,  the  application  is  made  in  the  same  manner  and  is  subject  to 
the  same  provisions  as  if  made  as  prescribed  in  section  six  hundred  and  ninety-nine  of 
this  act. 

Deriration.— Code  dv.  |»oo..  1 1425,  aa  am.  by  L.  1887,  oh.  452. 

§  704.  Effect  of  order  substituting  indenmitors. 

An  order  made  as  prescribed  in  the  last  five  sections  does  not  affect  the  merits  of 
the  cause  of  action  or  of  the  defense,  except  so  far  as  it  limits  the  controversy  to  par- 
ticular property.  But  if  the  substituted  or  remaining  defendants  recover  judgment,  they 
are  entitled  to  single  costs  only.  If  the  action  is  discontinued,  or  the  complaint  dismissed, 
a  new  action  may  be  brought  as  if  the  former  action  had  not  been  brought. 


Derhrmtioii.— Code  dv.  proo.,  11426. 


••Stni^  •osts.'*-~Iaaaoi  r.  Cohen.  86  Hun  119,  33 
N.  Y.   Supp.   188. 


§  706.  Notice  by  officer  to  whom  indenmity  is  given. 

Where  an  action  is  brought  in  a  case  where  one  or  more  persons  are  entitled  to  make 
an  application  for  an  order  of  substitution,  or  where  one  or  more  persons  are  liable  to 
be  substituted  as  defendants,  as  prescribed  in  section  six  hundred  and  ninety-nine  of 
this  act,  the  officer  to  whom  the  instrument  or  instruments  of  indemnity  was  given 
cannot  maintain  an  action  thereupon  against  a  person  entitled  to  make,  but  who  has 
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not  made,  such  an  application,  or  who  is  liable  to  be  but  has  not  been  substituted  as 
a  defendant,  unless  notice  of  the  commencement  of  the  action  against  the  officer  or  the 
person  acting  by  his  command  or  in  his  aid  is  given  before  the  trial  thereof,  or  at  least 
ten  days  before  judgment  by  default  is  taken  therein  either  to  the  attorney  or  several 
attorneys  whose  name  is  or  several  names  are  subscribed  to  the  execution  or  several 
executions  or  warrant  of  attachment  or  several  warrants  of  attachment,  or  personally 
to  the  judgment  creditor  or  creditors,  or  to  the  plaintiff  or  several  plaintiffs  in  the  ac- 
tion in  which  the  warrant  of  attachment  was  or  several  warrants  of  attachment  were 
issued,  or  to  one  of  the  persons  who  executed  the  instrument  or  instrum^its  of  indem* 
nity. 

DerlfAtfon.— Code  dv.  proc.,  ft  1427,  aa  am.   by  L.         Rights  of  Indemiilton.— Wheeler  t.  Sweet,  51  St. 
1887,   oh.   452.  Rep.   77. 

§  706.  Sale  of  personal  property  under  execution. 

Personal  property  must  be  offered  for  sale  in  such  lots  and  parcels  as  are  calculated 
to  bring  the  highest  price.  Except  where  the  officer  is  expressly  authorised  by  this 
article  to  sell  property  not  in  his  possession,  personal  property  shall  not  be  offered  for 
sale  unless  it  is  present  and  within  the  %'iew  of  these  attending  the  sale. 

DerlTStton. — Code  dv.  proc.,  |  1428:  originally  re-  Perkine.  141  N.  Y.  1;  Holmes  v.  Richmond,  19  Hun  634; 

▼iaed  from  R.  8.,  pt.  3,  eh.  6.  tit.  5,  }  23.  Skinner  v.  Mosher,  39  Hun  153. 

Kcferenccs.— Sales  of  perishable  property  held  under  Valldltf  of  smle.— Waterbuiy  v.  Wei^arvelt.  9  N.  Y. 

warrant  of  attachment,  C.  P.  A..  {  923.  598;  Stimaon  v.  Wrigley,  86  N.  Y.  332;  Creegan  v.  Rob- 

Death  off  debtMr  after  execution.— Wood  v.  Moore-  ertson.  74  Hun  22.  26  N.  Y.  Supp.  326. 

house,  45  N.  Y.  368.  Goods  held  wider  dURwent  flllee.— Sliarp  ▼.  Laa&y. 

BBsentfBls  of  ssle. — Robinson  v.  Bremian,  90  N.  Y.  37  App.  Div.  136,  55  N.  Y.  Supp.  784. 
208;  Winter  v.  Eckert,  93  N.  Y.  367;  Stonebridge  v. 

§  707.  Notices  of  sate  of  personal  property. 

At  least  six  days  previous  notice  of  the  time  and  place  of  a  sale  of  personal  property 
by  virtue  of  an  execu^tion  must  be  given  by  posting  conspicuously  writteti  or  printed 
notices  thereof  in  at  least  three  public  places  of  the  town  or  city  where  the  sale  is  made. 
Where  perishable  property  has  been  levied  upon  by  virtue  of  an  execution,  the  court, 
upon  the  application  of  the  officer  making  the  levy,  may  direct,  by  order,  the  sale  thereof 
at  such  a  time  and  upon  such  a  notice  as  it  deems  proper,  and  thereupon  the  property 
must  be  sold  accordingly. 

Derl¥atfoii« — Code  dv.  proo..  |1429,  aa  am.  by  L.         Ciontents  of  notlee.— Chapman  v.  Morrill,  19  Hun 
1907.  oh.  244;  originally  revised  from  R.  S.,  pt.  3,  oh.  6,     318. 
Ut.  5,  S21. 

SALE  AND  EXEBCPTION  OF  REAL  PROPERTY    . 

§  708.  '*  Real  property  "  includes  certain  '^  leasehold  property." 

The  term  "real  property"  as  used  in  the  succeeding  sections  of  this  article  includes 
leasehold  property,  where  the  lessee  or  his  assignee  is  possessed  at  the  time  of  the  sale 
of  at  least  five  years  unexpired  term  of  the  lease,  and  also  of  the  building  or  buildings,- 
if  any,  erected  thereupon, 

DerlTStloii.— Code  oiv.  proc,  1 1430;  originally  re-  States  Oxygen  Co.  v.  Bernard  A.  Buge,  136  H.  Y.  Supp. 
viaed  from  L.  1837,  oh.  462,  §  1.  207:  Glaeer  v.  Buxhb,  154  N.  Y.  Supp.  SI. 

Sale  of  leasehold  of  less  than  fl?e  years.— United         nTect  of  8ale.-^hadeayne  v.  (iwyer,  83  App.  Div. 

403,  82  N.  Y.  Supp.  108. 

§  709.  Levy  upon  real  property  held  in  trust. 

Real  property  held  by  one  person  in  trust  or  for  the  use  of  another  is  liable  to  levy 
and  sale  by  virtue  of  an  execution  issued  upon  a  judgment  recovered  against  the  person 
to  whose  use  it  is  so  held,  in  a  case  where  it  is  prescribed  by  law  that,  by  reason  of  the 
invalidity  of  the  trust,  an  estate  vests  in  the  beneficiary,  but  special  provision  is  not 
otherwise  made  by  law  for  the  mode  of  subjecting  it  to  his  debts. 

DerlTatlon. — Code  dv.  proo.,  {1431;  originally  reviaed  from  R.  S.,  pt.  3,  oh.  6,  tit.  5,  |  26. 

§  710.  Sale  of  equity  of  redemption  in  mortgaged  property. 

The  judgment  debtor's  equity  of  redemption  in  real  property  mortgaged  shall  not  be 
sold  by  virtue  of  an  execution  issued  upon  a  judgment  recovered  for  the  mortgage  debt, 
or  any  part  thereof. 

DeriTatloa.~-Code  oiv.  proc,  1 1432;  originaUy  re-  Bflieeft  of  seetton.— Trimm  v.  Marsh.  54  N.  Y.  699; 
vised  from  R.  8.,  pt.  3.  oh.  6,  tit.  5,  f  81.  Peek  v.  Ormaby,  55  Hun  265,  8  N.  Y.  Supp.  372. 

t«4 
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§  711.  Direction  endorsed  on  execution  regarding  mortgaged  property. 

Where  an  execution  against  property  is  issued  upon  a  ludgment,  specified  in  the 
last  section,  to  the  county  where  the  mortgaged  property  is  situated,  the  attorney,  or 
other  person  who  subscribes  it,  must  indorse  thereupon  a  direction  to  the  sheriff  not  to 
levy  it  upon  the  mortgaged  property,  or  any  part  thereof.  The  direction  must  briefly 
describe  the  mortgaged  property  and  refer  to  the  book  and  page  where  the  mortgage 
is  recorded.  If  the  execution  is  not  collected  out  of  the  other  property  of  the  judgment 
debtor,  the  sheriff  must  return  it  wholly  or  partly  unsatisfied,  as  the  case  requires. 

DOTlf«tloii.>-Cocle  dr.  proo.,  §1433;  oricin«Uy  re-  Id  feneral.— Woods  v.  RbIm,  78  Hun  78,  29  N.  Y. 
viaed  from  R.  8.,  pt.  3.  oh.  6.  tit.  5,  U  32,  33.  Supp.   263. 

§  712.  Notice  of  sale  of  real  property.     ^  >^7  J^  '9>2> 

The  sheriff  who  sells  real  property  by  virtue  of  an  execution  must  previously  give 
public  notice  of  the  time  and  place  of  the  sale,  as  follows: 

1.  A  written  or  printed  notice  thereof  must  be  conspicuously  fastened  up  at  least 
forty-two  days  before  the  sale,  in  three  public  places  in  the  town  ot  city  where  the  sale 
is  to  take  place,  and  also  in  three  public  places  in  the  town  or  city  where  the  property  is 
situated,  if  the  sale  is  to  take  place  in  another  town  or  city. 

2.  A  copy  of  the  notice  most  be  published  at  least  once  in  each  of  the  six  weeks  imme- 
diately preceding  the  sale,  in  a  newspaper  published  in  the  county,  or  publSsbed  in  an 
incorporated  village,  a  part  of  which  is  within  the  coimty,  if  there  is  a  newspaper  pub- 
lished in  such  county  or  village,  or,  if  there  is  none,  in  the  newspaper  printed  at  Albany 
in  which  legal  notices  are  required  to  be  published. 


DmfmUmau—Codit  oiv.  pioo..  |1434.  m  am.  by  U  SuflleleQcr  of  notice.— CoUiu   ▼.   MoArthur,  ,32 

1890,  oh.  587;  oriKinBUy  revised  from  R.  8..  pt.  8,  ob.  6,  Misc.  538.  87  N.  T.  Sopp.  480;  Van  Gelderv.  VanOelder. 

tit.  6.  184.  26  Hun  366;  Van  Camp  v.  Saaria,  79  Hun  134.  142.  29 

Banvenees.— Deeicnation  of  official  newspaper  and  N.  Y.  Bupp.  757.  mod.  147  N.  Y.  150. 

poblioataon  of  notioee  therein,   ezeotttive  1.,  H  82,  83;  PaMteaOoD  ttf  llOllM.-«Wood  ▼.   MotahonM.   45 

time  of  pubtioation,  how  eomputed.  C.  P.  A.,  I  144.  N.  Y.  368;  Williama  ▼.  ColweU,  14  App.  !)&▼.  28.  43  N. 

Cnrattre    statote    eonsatatloiial.— Hedley,    Inc..  Y.  Supp.  1167,  alTg.  18  Miae.  899,  48  N.  Y.  Supp.  79a 
V.  Loomis  (1921).  116  Mioo.  605.  191  N.  Y.  Supp.  250. 

§  713.  Description  of  property  in  notice  of  sale. 

In  each  notice  specified  in  the  last  section,  the  real  iMX>perty  to  be  sold  must  be  de- 
scribed with  common  oertainty,  by  setting  forth  the  name  of  the  township  or  tract,  and 

the  number  of  the  lot,  if  there  is  any,  or  by  some  other  appropriate  description. 

•  « 

DcflvatloD.— Code  dv.  proo..  1 1435.    Last  sentenoe  Wlwt  svldeeft  to  Mia.— Woodgata  t.  Fleet,  44  N.  Y. 

transferred  to  second  section  following.   11435.  originally  1;  Trimm  ▼.Marsh,  54  N.  Y.  599;  Bt.  L.  St.  Jf.  O.  H.  ▼. 

revised  from  B.  &,  pt.  3,  oh.  6.  tit.  5.  |  35.  Buf.  Hydraulic  Assn..  64  N.  Y.  561;  Beach  t.  HoUistar. 

Bfltarencv. — Land   held   under   contract   cannot   be  8  Hun  519. 

sold.  C.  P.  A..  1 513.  Wtei  caanai  »a  i#ld.---Safa  ▼.  Caitwright.  9  N.  Y. 

HascrlpUon    of   property.— Wright    v.    Ackerman.  49;  Higgins  v.  MoConnell.  130  N.  Y.  482;  Robertson  ▼. 

97  Misc.  168.  162  N.  Y.  Supp.  796;  Butler  ▼.  Clark.  58  Savre,  184  N.  Y.  97.  81  N.  B.  250. 

Hon  444.  21  N.  Y.  Supp.  415.  affd.  142  N.  Y.  630.  ntla  of  raidiMer.— Wood  ▼.  Chapin,  13  N.  Y.  509; 

ttcfittmlaiiif   sale   ander   eieeanon.— Lehman    ▼.  Leland  v.  Cameron.  31  N.  Y.  118;  douthworth  ▼.  Soo- 

Kobarta,  WN.  Y.  232;  Van  Colder  ▼.  Van  Gaidar.  26  field,  51  N.  Y.  513;  Tan  Eyck  ▼.  Ctaag.  62  N.  Y.  406; 

Hun  356.  affd..  89  N.  Y.  633.  Wallace  v.  Swinton.  64  N.  Y.  188;  Clute  ▼.  Emmerich. 

Deata  or  MMar.— Wood  v.  Morehouse.  45  K.  Y.  99  N.  Y.  342;  Sweetlaad  ▼.  BueH.  164  N.  Y.  541;  Nichola 

868:  Wallace  v.  Swinton.  64  N.  Y.  188.  v.  Iremonger.  3  Hun  609;  Clute  v.  Emmerich,  21  Hun 

baeotlon  upon  void  liidgmeiii.— McCracken  r.  122;  Hawkor  v.  Cramer,  4  Cow.  717. 

Flanigan,   141  N.  Y.  174.  BlghtB    of   poreluwers.—Trenton    Baking    Co.    r. 

fudlntaMeni.— Woodgate  ▼.  Fleet.  44  N.  Y.  1;  Duncan.  86  N.  Y.  221;  Kleinhens  ▼.  Phelpa.  6  Hun  568; 

StUweU  V.  Caipeoter.  69  N.  Y.  144.  62  N.  Y.  639;  Ce-  Maronay  v.  Boyle.  57  St.  Rep.  604;  s.  c.  141  N.  Y. 

bune  ▼.  Pearson.  27  App.  Div.  621.  50  N.  Y.  Supp.  112;  462. 
Terrett  t.  Brooklyn  Improvement  Co..  18  Hun  6. 

§  714.  Penalty  for  iiregularity  in  sale. 

A  sheriff  who  sells  real  property  by  virtue  of  an  execution  without  having  given  notice 
thereof,  as  prescribed  in  the  last  two  sections,  or  otherwise  than  as  prescribed  in  this 
chapter,  foifeits  one  thousand  dollars  to  the  party  injured,  in  addition  to  the  damages 
which  the  latter  sustains  thereby. 

^Darlratton.— Oode  dr.  proc..  |  1436;  originally  re-        Id  ganefoL— Wood  t.  Moiahouae,  45  N.  Y.  368;  Van 
vised  from  R.  8..  pt.  3.  oh.  6.  tit.  5,  |  37.  Gelder  v.  HaUenbeck.  46  Hun  432. 

§  716.  Maimer  of  conducting  sale. 

Where  real  property  offered  for  sale  by  virtue  of  an  execution  consists  of  two  or  more 
known  lots,  tracts  or  parcels,  each  lot,  tract  or  parcel  must  be  separately  exposed  for 
sale.  If  a  person  who  is  the  owner  of,  or  is  entitled  by  law  to  redeem,  a  distinct  parcel 
of  the  property  oi  any  other  description,   requires  that  parcel  to  be  exposed  for  sale 


§§  71^719  CIVIL  PRACTICE  ACT  art.  43 

separately,  the  sheriff  must  expose  it  accordingly.  No  more  real  property  shall  be  ex- 
posed for  sale  than  it  appears  to  be  necessary  to  sell  in  order  to  satisfy  the  execution. 
The  validity  of  a  sale  is  not  afifected  by  the  fact  that  the  property  sold  is  part  only  of 
the  property  advertised  to  be  sold. 


Dwlf»tloii«— Code  civ.  proc.,   |1437.     Laat  senteiifl  ADpUcattiMi. — CuDnincfaam   ▼.   CMiidy,    17    N.    T. 

Ib  iMt  aentenee  of  code  dr.  proo.,  1 1486.    1 1437,  oriffiii-  276;  Denike  ▼.  Town  et  al.,  41  Anp.  Dir.  (IS5,  68  N.  T. 

ally  revised  from  R.  B.,_pt.  3.  oh.  0.  tit.  6.  |  38.    |  1435.  Simp.  031.  effd..  167  N.  Y.  686;  Margin  v.  Wicio,  92  Hun 

oi&nally  reviaed  from  R.  S..  pt.  8.  eh.  6.  tit.  6.  |  86.  155.  86  N.  Y.  Supp.  376. 

Icfcmieei.— "Diatinct  ptt^"  defined,  ceneral  oon> 
stniction  L,  S  20a, 

§  716.  Duplicate  certificates  of  sale* 

The  sheriff  who  sells  real  property  by  virtue  of  an  execution  must  make  out,  subscribe, 
and  acknowledge  before  an  officer  authorized  to  take  the  acknowledgment  of  a  deed, 
duplicate  certificates  of  the  sale,  containing: 

1.  The  name  of  each  purchaser  and  the  time  when  the  sale  was  made. 

2.  A  particular  description  of  the  property  sold. 

3.  The  price  bid  for  each  distinct  parcel  separately  sold. 

4.  The  whole  consideration  money  paid. 


Dcflv»ttoii.--Code  dv.   proc..  |1438;   orifinally  re-        CmUttftmiit  off  nte.~Van  Camp  v.  Searle,  70  Hon 
vieed  from  R.  8.,  pt.  8.  ch.  6.  tit.  6.  I  42.  134,  29  N.  Y.  Supp.  757;  Holmaa  v.  Holman,  66  Baib. 

Constnictloii.— People  ex  rel.  Ehrlich  v.  Oraot.  61     215. 
App.  Div.  238.  70  N.  Y.  Supp.  504;  O'Brien  v.  Hashacen, 
20  Hun  664. 

§  717.  Deliyeiy  and  recording  of  certificates  of  sale. 

The  sheriff,  within  ten  days  after  the  sale,  must  file  one  of  the  duplicate  certificates  in 
the  office  of  the  clerk  of  the  county  and  deliver  another  to  the  purchaser.  If  there 
are  two  or  more  purchasers,  a  certificate  must  be  delivered  to  each.  The  clerk  must 
immediately  record  the  certificate  in  a  book  kept  by  him  for  that  purpose  and  must 
index  the  record  to  the  name  of  the  judgment  debtor.  His  fees  for  so  doing  must  be 
paid  by  the  sheriff  as  part  of  the  expenses  of  the  sale. 

Dwlf»tloii.--Oode  oiv.   proc..  1 1480;   on|inaUy  re-  Peoi^  ez  rel.  Ehrtioh  v.  Qtant»  61  Ap|».  Div.  238.  70  N. 

vised  from  R.  S.,  pt.  3.  ch.  6,  tit.  6,  |  43;  L.  1867.  dE.  60,  Y.   Supp.   504. 

ft  1.  WBttatt  to  flie  MrtMe»te«— O'Brien  v.  Haahacw. 

In  ceneraL— Lounabury  v.  Purdy,   18  N.  Y.  616;  20  Hun  664;  Bowera  v.  Aznoux,  33  N.  Y.  Super.  Ct.  680. 

«  » 

§  718.  Vesting  of  title  to  real  property  sold. 

The  right  and  title  of  the  judgment  debtor,  or  of  a  person  holding  imder  him,  or  d^ 
riving  title  through  him,  to  real  property  sold  by  virtue  of  an  execution  is  not  divested 
by  the  sale,  until  the  expiration  of  the  period  within  which  it  can  be  redeemed, 
as  prescribed  in  this  article,  and  the  execution  of  the  sheriff's  deed.  But  if  the  property 
is  not  redeemed,  and  a  deed  is  executed  in  pursuance  of  the  sale,  the  grantee  in  the  deed 
is  deemed  to  have  been  vested  with  the  legal  estate  from  the  time  of  the  sale. 

Derivation.— Code  dv.   proc..  f  1440,  as  am.  by  L.  Id  cenenL— Elaworth  v.  Woodiey.   19  App.  Div. 

1881.  ch.  681.     The  portion  omitted  waa  added  by  L.  386,  46  N.  Y.  Supp.  486.  affd.,  164  N.  Y.  748:  Louia  v. 

of  1881,  ch.  681.-    It  la  omitted  because  it  waa  held  by  Bauer,  33  App.  Div.  287.  68  N.  Y.  Supp.  086;  C^iadeayne 

the  court  of  appeala  to  be  unconstitutional  in  Oilman  v.  v.  Gwyer,  83  App.  Div.  403,  82  N.  z.  Supp.  198. 

Tucker,  128  N.  Y.  190,  for  the  reason  that  it  deprivea  AppUcatloii.— Mclntyre  v.  Sanford.  89  N.  Y.  684. 

the  owner  of  his  property  without  due  process  oi  law.  Ffre  InsitrMwe  poncy^ — ^Wood   v.   American   Fire 

The  court  further  stated  ttie  proviaion  to  be  unnecessary,  Ins.  Co.,  149  N.  Y.  382. 
ezistinc  provisions  being  sufficient.     §1440,    orisinally 
reviaed  from  R.  S.,  pt.  3,  ch.  6,  tit.  6,  (61. 

§  719.  Rights  of  holder  of  property  during  intermediate  period. 

The  person  entitled  to  the  possession  of  real  property  sold  by  virtue  of  an  execution, 
as  prescribed  in  the  last  section,  may  use  and  enjoy  the  same,  during  the  period  therein 
specified,  as  follows,  without  being  chargeable  with  committing  waste: 

1.  He  may  use  and  enjoy  it  in  like  manner  and  for  the  like  purposes  as  it  was  used 
and  enjoyed  before  the  sale,  doing  no  peimanent  injury  to  the  freehold. 

2.  He  may  make  necessary  repairs  to  a  building  or  other  erection  thereupon.  But 
this  subdivision  does  not  permit  an  alteration  in  the  form  or  structure  of  the  building 
or  other  erection. 

3.  He  may  use  and  improve  the  land  in  the  ordinary  course  of  husbandry,  but  he  is 
not  entitled  to  a  crop  growing  thereon  at  the  expiration  of  the  period  of  redemption. 


art.  43  EXECUTIONS  AGAINST  PROPERTY  §§  720-724 

4.  He  may  apply  any  wood  or  timber  on  the  land  to  the  necessary  reparation  of  a 
t&koe,  building  or  other  erection  which  was  thereupon  at  the  tame  of  the  sale. 

5.  If  he  actually  occupies  the  land  sold,  he  may  take  necessaiy  fire-wood  therrfrom 
for  use  in  his  household. 

Ikrlnrtton.— Code  dv.  proo..   1 1441;  ongmally  re-  ▼.  Bauer.  38  App.  Dir.  287,  68  N.  T.  Bupp.  0S5;  CUde- 

▼ind  from  R.  8.,  pt.  8,  di.  oTtit.  6. 1  22.  nnw  ▼.  Qiryer,  83  App.  Dhr.  408.  82  n7  T.  Sum.  198; 

AppUcfttloiu— Ford  T.  Knapp.  102  N.  Y.  180;  Louie  Ford  v.  Knepp,  31  Hun  522,  jfrrd,  on  other  grounde,  102 

^^^  N.  y.  136. 

§  720.  Order  to  prevent  waste  during  redemption  period. 

If,  at  any  time  during  the  period  allowed  for  redemption,  the  judgment  debtor  or 
any  other  person  in  possession  of  the  property  sold  commits  or  threatens  to  commit  or 
miJces  preparation  for  committing  waste  thereupon,  the  supreme  court,  or  any  justice 
thereof,  within  the  judicial  district,  or  the  county  judge  of  the  county  in  which  tiie  prop- 
erty or  any  part  thereof  is  situated,  upon  the  application  of  the  purchaser  or  his  assig- 
nee or  the  agent  or  attorney  of  dther,  and  proof  by  affidavit  of  the  facts,  may  grant 
without  notice  an  order  restraimng  the  wrongdoer  from  committing  waste  upon  the 
property. 

llarlfmtlOB.--Code  dv.  proo..  1 1442;  orisineUy  roTiaed  from  R.  8.,  pt.  3,  eh.  8.  tit.  6,  U  28.  24. 

§  721.  Proceedings  upon  violation  of  waste  order. 

If  the  person  against  whom  such  an  order  is  granted  commits  waste  in  violation  thereof 
after  the  service  upon  him  of  the  order,  with  a  copy  of  the  affidavit  upon  which  it 
was  granted,  the  court  or  judge,  upon  proof  by  affidavit  of  the  facts,  may  grant  an  order 
requiring  him  to.  show  cause  at  a  time  and  place  therein  specified  why  he  should  not 
be  punished  for  a  c<mtempt. 

DwIvMlMi*— Code  dv.  proa.  1 1443;  originaUy  leviaed  from  R.  a.  pt.  8.  oh.  8,  tit.  6,  U  26,  26. 

§  722«  Punishment  for  violation  of  waste  order. 

If,  upon  the  return  of  the  order  to  show  cause,  it  satisfactorily  appears  that  the  per- 
son required  to  show  cause  has  violated  the  former  order,  the  court  or  judge  may  either 
punish  him,  as  prescribed  by  law  for  the  punishment  of  a  contempt  of  a  court  of  record, 
other  than  a  criminal  contempt,  or  may  grant  a  warrant  directed  to  the  sheriff  of  the 
county,  reciting  the  former  oider  and  the  violation  thereof,  and  commanding  the  sheriff 
to  commit  the  wrong-doer  to  close  confinement  for  a  tenn  specified  therein,  not  more 
than  one  year.  A  person  thus  committed  cannot  be  admitted  to  the  liberties  of  the 
jaiL 

DwIffttlMi.— Code  dv.  proe..  1 1444;  oricinelly  reviaed  from  R.  S..  pt.  8.  eh.  8.  tit.  6.  ||27.  28. 

§  723.  Discharge  of  prisoner  upon  giving  undertaking. 

The  warrant  may  be  superseded  and  the  prisoner  discharged  by  an  order,  in  the  dis- 
cretion of  tiie  court  or  judge  committing  hun,  upon  his  executing,  to  the  person  who 
applied  for  the  warrant,  an  undertaking  in  a  sum  fixed,  and  with  sureties  iapproved,  by 
the  court  or  judge,  to  the  effect  that  he  will  pay  any  judgment  which  the  applicant  or 
his  assignee  or  other  representative  may  recover  against  him  by  reason  of  any  waste 
theretofore  or  thereafter  committed  on  the  property,  and  upon  his  paying  to  the  appli- 
cant for  the  costs  and  expenses  of  the  proceeding  a  sum  fixed  by  the  court  or  judge. 

Dcrivatton.— <3ode  dv.  proc..  f  1446;  oricinally  revised  from  R.  S..  pt.  3,  oh.  6.  tit.  6. 1 29. 

§  724.  Time  and  manner  of  redeeming  real  property. 

Within  one  year  after  the  sale  of  real  property  by  virtue  of  an  execution,  a  person, 
specified  in  the  next  section,  may  redeem  such  real  property  by  paying  to  the  purchaser, 
his  executor,  administrator  or  assignee,  or  to  the  sheriff  who  made  the  sale,  for  the  use 
of  the  person  so  entitled  thereto,  the  sum  of  money  which  was  paid  upon  the  sale  with 
mterest  from  the  time  of  the  sale  at  the  rate  of  ten  centum  per  annum. 

Perifttea.— Code  dv.  proo..  §1446;  oriKiiia]ly  re-  Bight  to  rcdeon.— Gilchriat  v.  Comfort,  34  N.  Y. 
viewi  from  R.  a.  pt.  8.  oh.  6.  tit  6.  i  46.  236;  Livingston  v.  Amoux,  66  N.  Y.  607;  Ten  Eyck  v. 

AppUoitloB^-^Oriifidd  V.  Muidook.  127  N.  Y.  316.     Craig.  62  N.  Y.  406;  Thomae  v.  Bogert,  33  Him  11;  Ben- 
ton V.  Hatch,  43  Hun  142. 
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i  786.  By  whom  redemption  may  be  made. 

The  redemption,  specified  in  the  last  section,  may  be  made  eithw  by  the  judgment 
debtor  whose  right  and  title  were  sold  or  by  his  heir,  devisee  or  grantee,  who  has  ac- 
quired by  inheritance,  devise,  deed,  sale,  by  virtue  of  a  mortgage  or  of  an  execution,  or 
by  any  other  means,  an  absolute  title  to  the  property  pro()osed  to  be  redeemed,  or,  in  a 
cese  iqpecified  in  section  seven  hundred  and  thirty-six  or  seven  hundred  and  thirty-seven 
of  this  act,  to  a  portion  thereof. 

Dcrlvstloii.-<Code  dv.  proo.,  |1447;  origmally  re-  Thomu  ▼.  Bocert,  33  Hun  11;  Emigrant  Indust.  9my, 
viaed  from  R.  S..  pt.  3.  ch.  6,  Ut.  M  46.  Bank  ▼.  Chito.  88  Hon  82.  .  «,.      ,       ^ 

In  ceiucmL — ^Livinsston  v.  Amotiz,  56  N.  Y.  507;        Insurable  Interest. — Gone  v.  Niagara  Fire  Ina.  Co.. 

60  N.  Y.  610. 

§  726.  Effect  of  redemption  upon  sale. 

Upon  payment  being  made  by  a  person  entitled  to  redeem  real  property,  as  prescribed 
in  the  last  two  sections,  the  sale  of  the  property  redeemed,  and  the  certificates  of  the 
sale,  as  far  as  they  relate  thereto,  become  null  and  void. 

Derlfatlon.— Code  dv.  proc.,  f  1448;  originally  r»-  347;  Oilman  v.  Tucker.  128  N.  Y.  190;  Kempf  ▼.  Biers, 
▼iaed  from  R.  B.,  pt  3.  oh.  6.  tit.  5.  |  49.  .    176  App.  Div.  269.  162  N.  Y.  Supp.  780;  Thoopno  ▼. 

■fltet  of  redemption.— >Bodioe  v.  Moore,  18  N.  Y.     Thompson.  98  Misc.  310,  162  N.  Y.  Supp.  929. 

§  727.  Redemption  by  creditor. 

Real  property  sold  by  virtue  of  an  ^racution,  which  remains  at  the  expiration  of  one 
yes^  after  the  Bale  unredeemed  by  the  person  or  persons  entitled  to  redeem  it,  as  pre- 
scribed in  the  last  three  sections,  may  be  redeemed  within  three  months  after  the  expi- 
ration of  the  year,  by  the  creditors  specified,  and  upon  the  terms  and  in  the  manner  pre- 
scribed in  the  following  sections  of  this  article. 

Derlfstton.— Code  oiv.  proo.,  {1449;  originally  re-  In  seneral.— Elsworth  ▼.  Woolsey.  19  App.  Diy. 
vised  from  R.  S..  pt.  3.  ch.  6.  tit.  5.  |  50.  385,  46*N.  Y.  Supp.  486,  affd.,  154  N.  Y.  748. 

§  728.  Pa3riiient  and  satisfaction  upon  redemption  by  creditor. 

In  a  case  specified  in  the  last  section,  a  creditor  having  in  his  own  name  or  as  executor, 
administrator,  assignee,  trustee  or  otherwise,  a  judgment  rendered,  or  a  mortgage  duly 
recorded,  at  any  time  before  the  expiration  of  fifteen  months  from  the  time  of  the  sale, 
which  is  a  lien  upon  the  real  property  sold,  may  redeem  that  pro/perty  by  plowing  the 
sum  of  money  which  was  paid  upcm  the  sale  thereof  with  interest  at  the  rate  of  seven 
per  centum  per  annum  from  the  time  of  the  sale,  and  executing  a  certificate  of  satis- 
faction, as  prescribed  in  section  seven  hundred  and  fortyH>ne  of  this  act. 

Derivation.— Code  civ.  woo.,  1 1450;  originally  revised     N.  Y.  322;  Elsworth  v.  Woolsey.  19  App.  Dir.  386,  46 

from  R.  8.,  pt.  3.  oh.  6,  tft.  5,  |  51.  as  am.  by  L.  1847,     N.  Y.  Supp.  486,  affd..  154  N.  Y.  748. 

eh.  410.  Bedemptlon  by  Jndfment   creditor. — ^People   ez 

arolleatlon.— Ten  Byek  v.  Cnug.  62  N.  Y.  406;     reL  Poet  ▼.  Fleming,  2  nTy.  484;  Gilehiul  ▼.  CVvDUrWM 

Ford  V.  Knapp.  102  N.  x.  135;  Benton  v.  Hatch,  lf(2    N.  Y.  235;  People  ex  rel.  Short  v.  Bacon.  99  N.  Y.  275; 

Mores  v.  Purvis,  2  Hun  542,  affd.,  68  N.  Y.  225;  Yoomane 
V.  Ferry,  32  Hun  624. 

§  729.  Redemption  by  another  creditor  from  a  redeeming  creditor. 

Where  a  creditor  has  redeemed  real  property,  as  prescribed  in  the  last  section,  any 
other  creditor  who  might  have  redeemed  it  from  the  purchaser  as  therein  prescribed 
may  redeem  it  from  the  first  redeeming  creditor,  as  follows: 

1.  He  must  reimburse  to  the  first  redeeming  creditor,  his  executor,  administrator  or 
assignee,  the  sum  paid  by  him  to  redeem  the  property  with  interest  at  the  rate  of  seven 
per  centum  per  annum  from  the  time  of  his  redemption. 

2.  He  must  execute  a  certificate  of  satisfaction  relating  to  his  judgment  or  mortgage 
in  like  maimer  as  the  first  redeeming  creditor  was  required  to  do. 

3.  If  the  judgment  or  mortgage,  by  virtue  of  which  the  first  creditor  redeemed  is 
prior  to  the  judgment  or  mortgage  of  the  second  creditor,  the  second  creditor  also  must 
pay  to  the  first  creditor  the  sum  specified  in  the  certificate  of  satisfaction  executed  by 
1dm  upon  his  redemption,  with  interest  at  the  rate  of  seven  per  centum  per  annum 
from  the  time  of  his  redemption,  unless  the  first  redeeming  creditor's  judgment  or  mort- 
gage has  ceased,  when  he  redeemed,  to  be  a  lien  as  against  the  second  redeeming  credi- 
tor, in  which  case,  the  latter  need  not  pay  any  part  of  the  sum  specified  in  the  certificate. 

^  Dcrlvmtton.— Code  dv.  proe.,  1 1451;  originally  revised         Constnietton.— Qilohrist  v.  Comfort,  34  N.  Y.  886. 
from  R.  S.,  pt.  3,  oh.  6,  tit.  5, 1 5*^  Waiver.— Wood  ▼.  Morehouse.  45  N.  Y.  368. 
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§730.  Second  redemptfott  by  llrtt  radMiiiliig  creditor. 

Where  the  lien  of  the  second  redeeming  creditor's  jud^nent  or  mortgage  is  prior  to 
that  of  the  first  redeeming  creditor's  judgment  ot  mortgage,  so  that  the  fonner  redeems 
without  paying  the  smns  specified  in  the  latter's  certificate  of  satiafaotiony  the  latter, 
without  executing  another  certificate  of  satisfaction,  again  may  redeem  from  the  fonner, 
or  from  any  subsequent  redeeming  creditor,  in  a  caee  where  he  would  have  been  &kr 
titled  to  redeem  if  his  first  certificate  had  not  be^  executed;  and  he  has  the  same  rights 
with  respect  to  any  creditor  redeeming  from  him  as  if  his  first  certificate  had  been  exe- 
cuted when  he  made  his  second  redemption. 

Dvlvstloii.— Ck)d0  ohr.  proe..  |  1462. 

§  731.  Subsequent  redemptions  by  other  creditors. 

A  third  or  other  creditor  who  might  have  redeemed,  as  prescribed  in  the  last  four  sec- 
tions, may  redeem  from  the  second  or  any  other  creditor  who  has  redeemed,  in  the  man- 
ner and  upon  the  terms  and  conditions  prescribed  in  the  last  two  sections. 

u— Oode  «▼.  proc,  1 1408;  oriciiiftlly  reriied  from  R.  8.,  pt.  8,  oh.  6,  tit.  6,  |  M. 


§  732«  Redenoption  by  creditor  after  fifteen  months. 

A  creditor  who  might  have  redeemed  within  fifteen  montiis  after  the  sale,  as  pre- 
scribed in  the  last  four  sections,  may  redeem  from  any  other  redeeming  creditor  although 
the  fifteen  months  have  elapeed;  provided  that  he  thus  redeems  within  twenty-four 
hours  after  the  last  previous  redemption. 

Deriratloii. — Code  dv.  proc.,  1 1454;  originally  revised  from  L.  1847,  eh.  410,  Mi  iP  V^' 

§  733.  Redemption  in  certain  cases  at  sheriff's  office. 

A  redemption  made  by  a  creditor  on  or  after  the  last  day  of  the  fifteen  months  must 
be  made  at  the  sheriff's  office  of  the  county.  The  sheriff,  or  his  under^-sheriff,  or  a  dep- 
uty-sheriff, in  his  behalf,  must  attend  at  the  sheriff's  office  for  that  purpose  on  the 
last  day  of  the  fifteen  m(»iths,  and  on  each  day  thereafter  in  which  a  redemption  can  be 
made,  during  the  time  when  the  sheriff's  office  is  required  by  law  to  be  kept  open.  In 
the  absence  of  the  sheriff,  the  redemption  may  be  made  by  paying  the  necessary  money 
and  delivering  the  necessary  papers  to  the  under-sheriff-  or  to  any  deputynsheriff  present 
at  the  sheriff's  office.  If  the  term  of  office  of  the  sheriff  who  made  the  sale  has  expired, 
and  he,  or  his  under-sheriff,  or  a  deputy-sheriff  authorized,  in  his  behalf,  to  receive  the 
necessary  money  and  the  necessary  papers,  is  not  present,  the  money  may  be  paid  and 
the  papers  may  be  delivered  to  the  sheriff  then  in  office,  or  to  the  under-sheriff  or  a 
deputynsheriff  of  the  latter. 

Dvlvmtlon.— Codeciv.proo.,  |1455;oriKiiudIyreYiaed  When  and  where  made.— Gilohritt  ▼.  Comfort,  34 

from  L.  1847,  eh.  410,  ft  3.  m  part.  N.  Y.  235;  Morse  v.  PurTig,  08  N.  Y.  225;  Porter  r.  Pierae. 

Bafcreiieet.~^enff'8  offices,  where  kept,  and  office  120  N.  Y.  217. 

hours,  oounty  1.,  f  184;  business  in  public  oilees  (8i  holi-  To  whom  mide.^— People  ex  rsL  MeAlHster  ▼.  Lynch, 

dsys,  public  officers  1..  |  62;  holidays  and  half-holidays  68  N.  Y.  473. 
enumerated,  ceoeral  ooustruction  1.,  1 24. 


i  784.  Redemption  by  origiiial  pttrcbaaer  when  also  a  creditor. 

If  the  purchsaer  at  the  execution  sale  of  property  which  can  be  redeemed  by  a  cred- 
itor, as  prescribed  in  this  article,  is  also  a  creditor  of  the  judgment  debtor^  and  as  such 
could  redeem  from  a  purchaser  or  a  redeeming  creditor,  he  may  avail  himself  of  his 
judgment  or  mortgage  to  redeem. from  any  other  redeeming  creditor. 

DerirallOD. — Code  dv.  proc.,  1 1456;  orlginany  revised  from  K.  8.,  pt.  S,  ch.  6,  tft.  5*,  i  57. 

§  786.  Redemption  by  creditor  under  another  judgment  or  mortgage. 

Tlie  judgment  creditor  by  virtue  of  whose  execution  real  property  has  been  sold  can- 
not avail  himself  of  the  judgment  upon  which  the  execution  was  issued  to  redeem  the 
property;  nor,  except  as  otherwise  specially  prescribed  in  this  article,  can  a  creditor  who 
has  once  redeemed  avail  himself  of  the  same  judgment  or  mortgage  to  redeem  again. 
But  if  either  has  another  judgment  or  mortgage  which  would  entitle  him  to  redeem,  he 
may  avail  himself  thereof  for  that  purpose  in  the  same  manner  and  on  the  same  terms 
as  any  other  creditor. 

.  lleriTatlott«-~Code  dv.  proc,  {  1457;  oricfnally  revised  from  R.  S.,  pt.  8,  oh.  6,  tit  5,  i  58. 
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§  736.  Redemption  by  person  entifled  to  redeem  part. 

Where  a  person  who  has  an  absolute  title  to,  or  a  judgment  or  mortgage  which  is  a 
lien  upon,  a  district  parcel  only  of  the  real  property  sold  by  virtue  of  an  execution  would 
be  authorized  by  this  article  to  redeem  the  property  if  his  title  or  lien  extended  to  the 
whole,  he  may  redeem  from  a  purchaser  the  entire  property  sold,  or  from  a  prior  re- 
deeming creditor  the  entire  property  redeemed  by  that  creditor;  except  that  if  his  title 
or  lien  extends  to  a  distinct  parcel  only  of  one  or  more  parts  of  the  property  which 
were  separately  sold,  he  can  redeem  from  a  purchaser  only  the  part  or  parts  thus 
separately  sold  in  which  his  distinct  parcel  is  included. 

Dertvalloii.— Code  oir.  proo.,  1 1458;  oricuudly  revised  from  R.  S.,  pt.  3.  oh.  6,  tit.  5,  i|  52.  53, 

§  737.  Redemption  by  owners  of  undivided  shares. 

Where  two  or  more  persons  own  imdivided  shares,  as  joint  tenants  or  as  tenants  in 
common,  in  real  property  sold  by  virtue  of  an  execution,  or  in  a  distinct  parcel  thereof 
which  has  been  separately  sold,  each  of  them  may  redeem  from  the  purchaser,  as  pre- 
scribed in  sections  seven  himdred  and  twenty-four  and  seven  hundred  and  twenty-^ve 
of  this  act,  the  share  or  interest  belonging  to  him,  by  paying  a  part  of  the  purchasQ- 
money  bid  for  the  property,  or  for  that  distinct  parcel  thereof  bearing  the  same  propor- 
tion to  the  whole,  as  the  share  or  interest,  propoised  to  be  redeemed,  bears  to  the  prop- 
erty, or  distinct  parcel .  separately  sold,  of  which  it  is  a  part;  together  with  interest  <hi 
the  sum  so  paid  from  the  time  of  the  sale  at  the  rate  of  ten  per  centum  per  annum. 

DcrHstlonu — Code  oiv.  proo..  i  1450;  origiiiaUy  revised  from  R.  S.,  pt.  3,  eh.  6.  tit.  5. 1 48. 

§  738.  Redemption  by  creditors  having  liens  on  undivided  shares. 

Where  the  judgment  or  mortgage  of  a  creditor  entitled  to  redeem  is  a  lien  upon  an 
undivided  share,  specified  in  the  last  section,  he  may  redeem  from  a  purchaser  that 
undivided  share  by  paying  him  the  same  proportion  of  the  purchase-money  which  the 
owner  must  have  paid  to  redeem  it,  as  prescribed  in  the  last  section;  or  he  may  redeem 
from  a  prior  redeeming  creditor  the  entire  property  redeemed  by  the  latter,  with  like 
effect  and  m  the  same  manner  as  if  his  lien  attached  to  the  whole. 

DertTEttMu— <3ode  dr.  proo.,  1 1460;  ori|:iii«lly  revised  from  R.  8.,  pt.  3,  oh.  6,  tit.  5,  |  54. 

§  739.  Right  to  redeem  not  aflfected  by  agreement 

The  sheriff,  the  purchaser,  the  judgment  creditor  or  a  redeeming  creditor,  by  his  agree- 
ment or  other  act,  cannot  impair  or  prejudice  in  any  manner  the  right  of  any  other  per- 
son to  redeem,  as  prescribed  in  this  article. 

DertvsttQii.— Code  oiv.  proo.,  1 1461. 

§  740.  Persons  to  whom  pa3rment  of  money  may  be  made  upon  redemption. 

The  money  required  to  be  paid  by  a  creditor  in  order  to  effect  a  redemption  of  real 
property,  as  prescribed  in  this  article,  may  be  paid  to  the  purchaser  or  creditor  from 
whom  the  property  is  to  be  redeemed,  his  executor,  administrator  or  assignee;  or  it  may 
be  paid,  for  the  use  of  the  person  so  entitled  thereto,  to  the  sheriff  who  made  the  sale. 

Dcrlvatton.— Code  dv.  proo..  1 1462;  originally  revised        When  smie  by  deputy.^Livinerton  v.  Amoux,  56 
from  R.  3.,  pt.  8.  oh.  6.  tit.  5, 1  50.  N.    Y.    507. 

§  741.  Certificate  of  satisfaction,  and  clerk's  duties. 

The  certificate  of  satisfaction  required  to  be  executed  by  a  creditor  in  order  to  efiect 
a  redemption  of  real  property  must  be  acknowledged  or  proved,  and  certified,  in  like 
manner  as  a  deed  to  be  recorded  in  the  county;  must  describe  with  reasonable  certainty 
the  judgment  or  mortgage  under  which  he  redeems  and  specify  the  sum  due  thereupon; 
and  must  state  that  the  redemption  satisfies  the  judgment  or  mortgage  in  full,  or  to 
a  specified  amount.  It  must  be  filed  in  the  county  clerk^s  office  at  or  before  the  time 
when  the  money  is  paid  to  effect  the  redemption,  unless  the  money  is  paid  to  the  sheriff; 
in  which  case,  the  certificate  must  also  be  delivered,  at  the  time  of  the  payment,  to 
the  sheriff,  who  must  file  it  in  the  county  clerk's  office,  as  prescribed  in  section  seven 
hundred  and  forty-five  of  this  act.    The  county  clerk,  unmediately  after  the  execution 
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and  reoording  of  the  deed,  must  enter,  in  his  docket,  the  satisfaction  or  partial  satis- 
faction of  a  judgment  specified  in  a  certificate  so  filed,  as  required  by  law  when  a  judg- 
ment is  collected  by  virtue  of  an  execution.  If  a  mortgage  specified  in  the  certificate 
is  recorded  in  his  office,  he  must  cancel  and  discharge  the  mortgage  of  record,  if  it  is 
satisfied  by  the  certificate;  or,  if  it  is  only  partially  satisfied,  he  must  make  a  minute  of 
the  partial  satisfaction  upon  the  record  thereof.  If  the  property  mortgaged  is  situated 
m  a  county  in  which  there  is  a  register,  the  coimty  clerk  must  transmit  a  certified 
copy  of  the  certificate  to  the  register,  who,  in  like  manner,  must  cancel  and  discharge 
the  mortgage  of  record,  or  make  a  minute  of  the  partial  satisfaction  thereof.  The  clerk's 
and  register's  fees  for  performing  the  service  sp>ecified  in  this  section  must  be  paid  by 
the  sheriff,  who  may  require  the  person  entitled  to  a  deed  to  pay  him  the  amoimt  thereof 
before  the  deed  is  delivered. 

Dvlrmtton. — Code  dr.  i>roo.,  |  14A3.  BIlBei  and  sufflelMief. — ^Benton  ▼.  HAtob,  122  N.  Y. 

822;  Gilmw  v.  Tucker,  128  N.  Y.  19a 

§  742.  Evidence  to  be  provided  by  redeeming  judgment  creditor. 

In  order  to  entitle  a  creditor  by  judgment  to  redeem  real  property,  as  prescribed  in 
this  article,  he  must  file  in  the  county  clerk's  office  when  he  redeems,  or  deliver  to  the 
sheriff,  as  the  case  requires,  the  following  evidence  of  his  right: 

1.  A  copy  of  the  docket  of  the  judgment  imder  which  he  claims  the  right  to  redeem, 
duly  certified  by  the  county  clerk. 

2.  Each  assignment  of  the  judgment  which  is  necessary  to  establish  his  right.  An 
assignment  so  filed  or  delivered  must  be  acknowledged  or  proved,  and  certified,  in  like 
manner  as  a  deed  to  be  recorded,  or  the  execution  thereof  must  be  proved  by  the  affi- 
davit of  the  creditor,  or  of  a  witness  thereto;  unless  it  has  been  duly  filed  and  entered 
in  the  office  of  the  clerk  in  which  the  judgment  is  entered,  in  which  case,  a  certified 
copy  thereof  must  be  filed  or  delivered. 

3.  An  affidavit,  made  by  him,  or  his  attorney  or  i^nt,  stating  truly  the  sum  remiun- 
ing  unpaid  on  the  judgment  at  the  time  of  claiming  the  right  to  redeem. 

Dcrivstton.— Codedv.  proo..  1 1464;  ori«iiiAUy  revised  Becker,  20  N.  Y.  854;  Smith  ▼.  MiUer.  25  N.  Y.  619; 
from  R.  S..  pt.  8,  oh.  6.  tit.  5.  i  60.  NehiboM  v.  BUm.  88  N.  Y.  600;  Yotmum  ▼.  Terry,  32 

BrMeace    bjr    rMeennltic    er«dl«on.— People    r.     Hun  627. 

Cop7  of  doekeC— Braokett  ▼.  MiUer,  24  Hun  56a 

§  743.  Evidence  to  be  f tunished  by  redeeming  mortgage  creditor. 

In  order  to  entitle  a  creditor  by  mortgage  to  redeem  real  property,  as  prescribed  in 
this  article,  he  must  file  in  the  county  clerk's  office,  or  deliver  to  l^e  sheriff,  when  he 
redeems,  the  following  evidence  of  his  right: 

1.  A  copy  of  the  mortgage  under  which  he  claims  the  right  to  redeem,  duly  certified 
by  the  clerk  or  register  of  the  county. 

2.  Each  assignment  of  the  mortgage  which  is  necessary  to  establish  his  right,  ac- 
knowlec^ed  or  proved,  and  certified,  as  prescribed  in  the  last  section  for  an  assignment 
oi  a  judgment,  unless  it  has  been  recorded;  in  which  case  a  certified  copy  of  the  record 
must  be  filed  or  delivered. 

3.  An  affidavit  made  by  him,  or  by  his  attorney  or  agent,  stating  truly  the  sum  re- 
maining unpaid  on  the  mortgage  at  the  time  of  claiming  the  right  to  redeem. 

DerirattQii.— Code  dv.  proo.,  1 1465;  orisiDaUy  re-  Aflldarlt.-^Pe6pl6  es  rel.  Van  Buakirk  v.  Clark.  37 
vised  from  L.  1836.  oh.  525.  §2.  Hun  201. 
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§  744.  Evidence  to  be  furnished  by  redeeming  executor  or  administrator. 

In  either  of  the  cases  specified  in  the  last  two  sections,  if  the  person  proposing  to 
redeem  claims  to  be  entitled  so  to  do  by  reason  of  his  being  an  executor  or  administra- 
tor of  a  person  who,  if  living,  would  be  entitled  to  redeem,  he  must  file  or  deliver  with 
the  other  papers  therein  prescribed  a  certified  copy  or  a  sworn  copy  of  his  letters  testa- 
mentary or  letters  of  administration. 

Pwifattent    Code  dr,  proo.,  1 1466;  orisiiuiUy  revised  from  L.  1836.  oh.  625, 1 2.  lubd.  8. 

§  746.  Sheriff's  duties  as  to  papers  delivered  to  him. 

The  sheriff  to  whom  one  or  more  papers,  ^}ecified  in  the  last  four  sections,  are  deliv- 
ered, must  keep  them  open  at  all  reasonable  times  during  the  period  allowed  for  redemp- 
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taon,  to  the  inspection  of  all  persons  interested.  He  must  have  all  those  pi^iere  at  the 
dieriff's  office  at  the  times  when  he  is  required  to  attend  thereat,  for  the  purpose  (^ 
enabling  creditors  to  redeem,  as  prescribed  by  law;  and  he  must  file  them  in  the  county 
deik's  office  within  three  days  lUfter  the  execution  of  the  deed. 

Italfatlotu— Code  oav.  proo.,  1 1467. 

§  746.  Conqdetioii  and  effect  of  redemption. 

A  redemption  by  a  creditor  is  effected  only  when  he  has  paid  all  the  money  required 
to  be  paid  and  filed  or  delivered  all  the  papers  required  to  be  filed  or  delivered,  as  pre- 
scribed in  this  article,  and  a  waiver  of  any  of  those  requirements  is  void  as  against  a  per- 
son who  is  entitled  subsequently  to  redeem.  Where  a  redemption  is  thus  effected,  it 
vests  in  the  redeeming  creditor  all  the  right,  title  and  interest  which  the  purchaser  ac- 
quired by  the  sale. 

DerlTatlon.— Code  dY,  proo,,  |  14A&  In  geii«nl.~Wood  ▼.  Morehouse,  45  N.  Y.  368. 

§  747.  Certificate  of  redemption,  delivery  and  recording. 

Where  a  redemption  is  made  as  prescribed  in  this  article,  the  officer  or  other  person 
to  whom  money  is  paid  or  a  paper  is  delivered  for  the  purpose  of  effecting  the  redemp- 
tion must  execute  and  deliver  to  the  person  paying  the  money  or  delivering  the  paper 
a  certificate,  stating  all  the  facts  which  transpired  before  him  with  respect  to  the  redemp- 
tion. Such  a  certificate  may  be  acknowledged  or  proved  and  certified  in  like  manner 
as  a  deed  to  be  recorded  in  the  county  where  the  property  is  situated.  The  recording 
thereof,  in  the  office  of  the  clerk  or  register  of  that  county,  in  the  book  for  recording 
deeds,  has  the  same  effect  as  against  subsequent  purchasers  and  incumbrancers  as  the 
recording  of  a  conveyance. 


HartratiMi.— First  sentence  is  code  civ.  proe.,  1 1409.  Appllc»Uon. — Livincston  ▼.  Amouz.  56  N.  Y.  507; 

Last  two  sentences  are  code  civ.  proo.,  |  1470.    I  1469,  Porter  v.  Pierce,  120  N.  Y.  217. 

originally  revised  from  L.  1847,  ch.  410,  15.$  1470,  KecordlBg    ecrtMcftte. — Livingston    v.   Amouz,    66 

originally  revised  from  L.  1847,  oh.  410,  |  6.  N.  Y.-  507. 


§  748.  Conveyance  by  sheriff  after  fifteen  months. 

Immediately  after  the  expiration  of  fifteen  months  from  the  time  of  the  sale,  except 
where  a  redemption  has  been  made  on  the  last  day  of  the  fifteen  months,  and,  in  that 
case,  immediately  after  the  expiration  of  twenty-four  hours  from  the  last  redemption, 
the  sheriff  who  made  the  sale  must  execute  the  proper  deed  or  deeds  in  order  to  convey 
to  the  person  or  persons  entitled  thereto  the  part  or  parts  of  the  property  sold' which 
have  not  been  redeemed  by  the  judgment  debtor,  his  heir,  devisee  or  assignee.  The 
deed  conveys  to  the  grantee  therein  the  right,  title  and  interest  which  were  sold  by  the 
sheriff.  After  the  same  shall  have  been  recorded  for  twenty  years  in  the  county  where  the 
real  estate  is  situated.,  it  shall  be  presumptive  evidence  of  the  facts  therein  stated. 

DerlTStton.— Code    civ.    p  oo..  1 1471.    as   am.  by  SherilTs  deed.— People  v.  fleming.  2  N.  Y.  484; 

L.  1886,  ch.  637;  originally  revised  from  R.  S..  pt.  8,  ch.  6,  People  v.  Ransom,  2  N.  Y.  490;  Mover  v.  Hinman.  13 

tit.  5. 1  62;  L.  1847.  ch.  410,  {  4,  N.  Y.  180;  Laub  v.  Buckmiller,  17  N.  Y.  620;  Wood  v. 

Kefctenee.— special  proceedings  to  establish  title  to  Morehouse,  45  N.  Y.  368;  Livingston  v.  Amonx,  66  N.  Y. 

real  property  conveyed  bv  a  sheriff  or  referee  pursuant  to  507;  Weed  v.  Weed.  94  N.  Y.  243;  People  ex  rel.  Ehrlieb 

a  judicial  decree,  which  has  been  lost  or  destroyed,  real  v.  Grant,  61  App.  Div.  238.  70  K.  Y.  Supp.  604. 

property  1.  §§  360-366.  Valldltir  of  exeeatlon.— Davis  v.  D.  A  H.  C.  Co..  109 

'     Applkation.— Dizon  v.  Dixon.  89  App.  Div.  603,  85  N.  Y.  47;  Hume  v.  Fleet.  28  App.  Div.  185, 48  N.  Y.  Supp. 

N.  Y.  Supp.  609;  Goldman  v.  Kennedy.  59  Hun  167,  1  889. 
N.  Y.  Supp.  699. 

§  749.  Parties  entitled  to  receive  conveyance. 

If  any  part  of  the  property  remains  unredeemed  by  a  creditor,  it  must  be  conveyed 
by  the  sheriff  to  the  purchaser  upon  the  sale,  except  where  the  certificate  of  sale  has 
been  assigned,  in  which  case,  it  must  be  conveyed  to  the  last  assignee.  Any  part  or 
parts  of  the  property  sold  which  have  been  redeemed  by  a  creditor  must  be  conveyed 
by  the  sheriff  to  the  last  redeeming  creditor,  except  where  he  has  assigned  the  certificate 
of  redemption  or  has  executed  any  other  assignment  of  his  right,  title  and  interest  in  the 
property  redeemed  by  him,  in  which  case,  it  must  be  conveyed  to  the  last' assignee. 

Dcrivatton.^Code  civ.  proc.,  1 1472;  originally  revised  In  generml.—  People  ex  rel.  Post  v.  Ransom,  2  N.  Y. 
from  L.  1835,  ch.  189,  S  1.  in  part,  as  am.  by  L.  1867,  eh.  490;  Diion  v.  Dilon,  38  Misc.  662.  78  N.  Y.  Supp.  266, 
^1^'  vevd.  on  other  grounds,  89  App.  Div.  60S,  86  N.  Y.  8un>. 

609. 

t72 


art.  43  EXECUTIONS  AGAINST  PROPERTY  §§  760-764 

§  7S0.  Conveyance  to  executor  or  administrator;  and  effect. 

Where  a  person  entitled  to  a  deed  dies  before  the  delivery  of  the  deed,  the  sheriff  must 
execute  and  deliver  the  deed  to  his  executor  or  administrator.  The  property  so  oonr 
veyed  must  be  held  in  trust  for  the  use  of  the  heirs  or  devisees  of  the  decedent,  subject 
to  the  dower  of  his  widow,  if  there  is  one;  but  it  may  be  sold  in  a  proper  case,  for  the 
payment  of  his  debts,  in  the  same  manner  as  land  whereof  he  dies  seized. 


DcriVBtton.— OodiB  dv.  proo..  1 1478;  originaUy  reriaed        Acttoa  hf  admlBlifnitor  to  tMOf ar  shwUTi  dMd. 

from  R.  8.,  pi.  3.  oh.  6.  tit.  5,  If  63,  64.  —Boyd  ▼.  Boyd.  164  N.  Y.  236. 

CoBStmcttirai.— Dixon  t.  Duod,  89  App.  Div.  603.  85 
N.  T.  Supp.  609. 

§  761.  Acknowledgmeiit  and  ffling  of  assignment 

Before  an  assignee  or  his  executor  or  administrator  is  entitled  to  a  deed,  as  prescribed 
in  the  last  two  sections,  each  assignment  under  which  the  deed  is  claimed  must  be  ac- 
knowledged or  proved,  and  certified,  in  like  manner  as  a  deed  to  be  recorded  in  the  county 
where  the  property  is  situated,  and  must  be  filed  in  the  office  of  the  clerk  of  that  county. 

]lcrivatlon.-rCode  civ.  proo.,  1 1474;  orisinaUy  revised  from  L.  1835,  oh.  189,  |  2. 

§  762.  Under-sheriff  or  successor  to  act,  if  sheriff  dies. 

Where  a  sheriff  dies,  is  removed  from  office,  or  becomes  otherwise  disqualified  to  act, 
at  any  time  after  making  a  sale  of  real  property  by  virtue  of  an  execution,  the  property, 
or  a  distinct  parcel  thereof,  may  be  redeemed  by  paying  the  necessary  money  and  de- 
livering the  necessary  papers  to  his  under  sheriff,  who  must  also  execute  and  deliver  the 
proper  deed  or  deeds  of  property  not  redeemed  by  the  judgment  debtor,  his  heir,  devisee 
or  grantee.  If  the  under-sheriff  also  dies,  is  removed  from  office  or  becomes  otherwise 
disqualified  to  act,  the  property  may  be  redeemed  by  paying  the  necessary  money  and 
delivering  the  necessary  papers  to  the  sheriff's  successor  in  office,  who  also  must  exe- 
cute and  deliver  the  proper  deed  or  deeds.  The  under  sheriff,  or  the  sheriff's  successor, 
as  the  case  requires,  possesses  all  liie  powers,  and  is  subject  to  all  the  duties  and  liabil- 
ities, of  the  sheriff  who  made  the  sale,  touching  the  redemption  and  conveyance  of  prop- 
erty sold  and  the  proceedings  relating  thereto;  and  each  provision  of  law  regulating 
those  proceedings,  and  applicable  to  the  sheriff  who  made  the  sale,  is  applicable  to  his 
under  sheriff  or  successor. 

DerivsttoD.— Code  dv.  proo..  1 1475,   last  texitenoQ        In  lUMna.— -People  ex  reL  BhrHoh  v.  Grant,  SI  App. 
omitted  m  temporary  and  obsolete;  oiiainally  reviaed  from     Div.  238,  70  N.  Y.  Supp.  504. 
R.  8.,  pt.  3,  cii.  6.  tit.  6,  If  66-d7;  L.  1807.  eh.  116. 1 1. 

§  768.  Delivery  of  papers  or  fsymeat  after  sale  by  under  sheriff  or  deputy. 

Where  real  property  is  sold  by  virtue  of  an  execution  by  the  imder  sheriff  or  a  dep- 
uty sheriff,  in  behalf  of  the  sheriff,  money  required  to  be  paid,  or  a  paper  required  to 
be  delivered,  to  the  sheriff,  in  order  to  effect  a  redemption,  as  prescribed  in  this  article, 
at  any  time  before  the  last  day  of  the  fifteen  months  from  the  time  of  the  sale,  may 
be  paid  or  delivered  either  to  the  sheriff,  or  to  the  Ufider  sheriff  or  deputy  sheriff,  who 
made  the  sale. 

INrtMtkni.— Code  dv.  proc.«  1 1476.  In  seaenriU— Oolvln  ▼.  Holbrook,  3  N.  Y.  126;  livinc- 

eton  V.  Amouz,  56  N.  Y.  507. 

§  764.  Sales  by  persons  specially  appointed. 

Where  real  property  is  sold  by  virtue  of  an  execution,  by  a  person  specially  appointed 
by  the  court,  as  prescribed  in  section  six  himdred  and  thirty-six  or  section  six  hun- 
dred and  thirty-nine  of  this  act,  it  may  be  redeemed,  as  prescribed  in  this  article,  as  if 
it  had  been  sold  by  the  sheriff,  except  as  follows: 

1.  Money  required  to  be  paid,  or  a  paper  required  to  be  delivered,  to  the  sheriff,  in 
order  to  effect  a  redemption,  as  prescribed  in  this  article,  at  any  time  before  the  last 
day  of  the  fifteen  months  from  the  time  of  the  sale,  must  be  paid  to  the  officer  who 
made  the  sale;  unless  the  person  entitled  to  redeem,  his  agent  or  attorney,  files  with 
the  clerk  of  the  county,  with  the  paper  or  papers  required  to  be  filed,  or  to  be  delivered 
to  the  sheriff,  for  the  purpose  of  effecting  the  redemption,-  his  affidavit  to  the  effect  that 
the  officer  is  dead  or  has  been  removed;  or,  where  he  is  a  coroner,  that  he  is  no  longer 
in  office;  or  that  after  diligent  search,  the  affiant  has  been  unable  to  find  him  within  the 
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county;  in  which  case,  the  moaey  may  be  paid  into  court  by  paying  it  to  the  county 
treasurer  to  the  credit  of  the  cause,  with  like  effect  as  where  it  is  paid  to  the  sheriff 
after  a  sale  by  the  latter. 

2.  The  provisions  of  section  seven  hundred  and  thirty-three  of  this  act,  apply  to  a 
redemption  upon  a  sale  made  as  prescribed  in  this  section;  and  the  officer  who  sold  the 
property  must  attend  as  the  sheiiff  is  therein  required  to  attend.  If  he  is  not  present, 
the  redemption  may  be  effected,  as  prescribed  in  that  section,  for  redemption  in  a  case 
where  the  tenn  of  office  of  the  sheriff  who  made  the  sale  has  expired. 

DcrlTstton.— Code  oiv.  proo.,  |  1477. 

§  766.  Appointment  by  court  of  person  to  execute  deed. 

If,  when  the  period  for  redemption  expires,  a  coroner,  or  a  person  specially  appointed 
by  tJie  court,  who  has  sold  real  property  by  virtue  of  an  execution,  is  dead,  or  has  been 
removed,  or,  in  the  case  of  a  coroner,  if  he  is  no  longer  in  office,  the  court,  upon  the 
application  of  a  person  entitled  to  a  deed,  must  appoint  a  person  to  execute  the  deed 
accordingly. 

Dcrlvstloiu— Code  oiv.  proo..  1 1478. 

§  766.  Recovery  of  purchase  money  by  evicted  purchaser. 

The  purchaser  of  real  property  sold  by  virtue  of  an  execution,  his  heir,  devisee,  grantee 
or  assignee,  who  is  evicted  from  the  possession  thereof,  or  against  whom  judgment  is  ren- 
dered in  an  action  to  recover  the  same,  may  recover  the  purchase  money,  with  interest, 
from  the  person  for  whose  benefit  ihe  property  was  sold,  where  the  judgment  was  ren- 
dered or  the  eviction  occurred  in  consequence  either 

1.  Of  any  irregularity  in  the  proceedings  concerning  the  sale,  or 

2.  Of  the  judgment  upon  which  the  execution  was  issued  being  vacated  or  reversed 
or  set  aside  for  irregularity  or  error  in  fact. 

DcriTSttoB.— Code  dv.  proo..  1 1479;  orighuOly  reviaed        Ib  g«MnL--8ohwinger  ▼.  Hiokok.  63  N.  Y.  280, 
from  R.  8..  pt.  3.  ch.  0.  tit.  A.  1 68. 

§  767.  Remedy  of  judgment  creditor  after  recovery  of  purchase  money. 

Where  final  judgment  is  rendered  against  the  defendant,  in  an  action  specified  in  sub- 
division first  of  ihe  last  section,  the  judgment  by  virtue  of  which  the  sale  was  made 
remains,  in  his  favor,  valid  and  effectual  against  the  judgment  debtor  therein,  his  exec- 
utor, administrator,  heir  or  devisee,  for  the  purpose  of  collecting  the  sum  paid  on  the 
sale,  with  interest.  He  may  have  a  further  execution  upon  that  judgment,  but  the  exe- 
cution does  not  affect  a  purchaser  in  good  faith  or  an  incumbrancer  by  mortgage,"  judg- 
ment or  otherwise,  whose^  title  or  whose  iACumbrance  accrued  before  the  actual  levy 
thereof. 

Dcrlfailoii. — Code  dr.  proo..  |  1480,  with  word  **aoeordiiia;ly "  omitted  m  unneeeaaary;  origiiiAliy  reTiaed 
from  R.  S..  pt.  3.  oh.  0.  tit.  5. 1 69. 

§  768.  Contribution  between  owners  of  real  property. 

Where  the  real  property  of  two  or  more  persons  is  liable  to  satisfy  a  judgment,  and 
the  whole  of  the  jud^ent,  or  more  than  a  due  proportion  thereof,  has  been  oc^ected 
by  a  sale  of  the  real  property  of  one  or  more  of  them  by  virtue  of  an  execution  issued 
upon  the  judgment,  the  person  so  i^ggrieved,  or  his  executor  or  administrator,  may 
maintain  an  action  to  compel  a  jtist  and  equal  contribution  by  all  the  persons  whose 
real  property  ought  to  contribute  as  prescribed  in  the  next  section  but  one. 

DcrlTStloii.— Code  oiv.  proo..  1 1481;  origiiiaUy  roTiaad  from  R.  S..  pt.  8.  oh.  6,  tit.  5. 1 70. 

§  769.  Contribution  when  part  owner  redeems. 

Where  the  heir,  devisee  or  grantee  of  a  judgment  debtor,  having  an  absolute  title  to 
a  distinct  parcel  of  real  property  sold  by  virtue  of  an  execution,  redeems  as  prescribed 
in  section  seven  hundred  and  thirty-six  of  this  act,  the  property  sold,  or  any  part  or  parts 
thereof  separately  sold,  which  include  his  property,  he  may  maintain  an  action  in  like 
manner  to  compel  a  just  and  equal  contribution  by  those  who  own  the  rbsidue  of  the 
property  thus  redeemed. 

L,  IMH?»tlMi.^Code  dT.  proo..  1 1482;  oridnalljr  re?ioad  from  R.  8..  pt  8.  oh.  6.  tit.  5, 1 47.  in  p«rt. 


art.  i3  EXECUTIONS  AGAINST  PROPERTY  §S  760-768 

§  760.  Order  of  contributioii. 

Where  an  action  is  brought,  aa  prescribed  in  the  last  two  sections,  the  real  property 
is  liable  to  contribution  in  the  following  order: 

1.  If  it  comprises  different  undivided  ^shares  or  distinct  parcels  which  have  been  con- 
veyed by  the  judgment  debtor,  they  are  liable  in  succession,  commencing  with  the  por- 
tion last  conveyed. 

2.  If  it  comprises  different  undivided  shares  or  distinct  parcels  which  have  beetf^sold 
by  virtue  of  two  or  more  executions,  they  are  liable  in  succession,  commencing  with  the 
portion  sold  under  the  last  and  youngest  judgment. 

3.  If  it  comprises  different  undivided  shares  or  distinct  parcels,  some  of  which  have 
been  conveyed  by  the  judgment  debtor  and  some  of  which  have  been  sold  by  virtue 
of  one  or  more  executions,  they  are  respectively  liable  in  succession,  according  to  the 
order  prescribed  in  the  first  and  second  subdivisions  of  this  section. 

ACfflfmtloii.— Code  cIt.  proo.,  1 1483;  originany  revised  from  R.  8..  pt.  8,  oh.  6,  tit.  5, 1 71. 

§  761.  Enforcement  of  contribution  by  means  of  original  judgment. 

For  the  purpose  of  enforcing  contribution,  as  prescribed  in  the  last  section,  the  court 
in  which  the  action  is  brought  may,  and  in  a  proper  case  must,  permit  the  plaintiff  to 
use  the  original  judgment,  and  to  collect,  by  an  execution  issued  thereupon,  out  of  any 
real  property  subject  to  the  lien  thereof,  the  sum  which  ought  to  be  contributed  by  that 
property.  For  that  purpose,  the  Hen  of  the  original  judgment,  upon  that  real  property, 
when  preserved,  as  prescribed  in  the  next  section,  continues  for  the  term  prescribed  in 
sections  five  hundred  and  ten,  five  hundred  and  eleven  and  five  hundred  and  fifteen  of 
this  act  to  the  extent  of  the  sum  which  ought  to  be  so  contributed,  notwithstanding 
the  payment  made  by  the  party  seeking  contribution. 

llarffmiloii«— Code  oir.  proo.,  1 1484;  oricliiaUy  revised  from  R.  S.,  pt.  3,  oh.  6.  tit.  5, 1 73. 

§  762.  Requisites  to  preservation  of  lien  of  original  judgment 

The  lien  of  the  original  judgment  may  be  preserved,  as  prescribed  in  the  last  section, 
by  filing  in  the  clerk's  office  of  the  county  where  the  real  property  is  situated,  within 
twenty  days  after  the  payment  for  which  contribution  is  claimed,  an  affidavit  in  behalf 
of  the  person  aggrieved,  stating  the  sum  paid  and  his  claim  to  use  the  judgment  for  the 
reimbursement  thereof,  with  a  notice  requiring  the  cleric  to  make  the  entries  specified 
in  the  next  section.  But  the  lien  is  not  preserved  as  against  a  grantee  or  mortgagee  in 
good  faith,  for  a  valuable  consideration,  without  notice,  and  before  the  entries  are  ac- 
tually made. 

u — Code  oiv.  proc.,  1 1485;  ori^nally  revised  from  R.  S.,  pt.  3,  oh.  0,  tit.  6, 1 72. 


§  763.  Clerk's  entries  in  preserving  lien  of  original  judgment 

On  filing  the  affidavit  and  notice,  the  clerk  must  make  upon  the  docket  of  the  judg- 
ment an  entry  stating  the  sum  paid  and  that  the  judgment  is  claimed  to  be  a  lien  to 
that  amount.  Where  it  is  desired  t9  preserve  the  lien  upon  property  situated  in  two 
or  more  counties,  a  similar  affidavit  and  notice  must  be  filed  with,  and  a  similar  entry 
made  by  the  clerk  of  each  county. 

Pwif  mClWii— Code  dr.  proe.,  1 1486;  originally  revised  from  R.  8.,  pt.  3,  oh.  C,  tit.  5,  |  74. 
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f (  764-766  CIVIL  PRACTICaE  ACT  art.  44 


ARTICLE  44 
Executions  against  the  person 

Sec.  764.  Iflsuanee  of  execution  aeainat  the  pMVon,  generAlly. 

766.  Execution  acMBst  the  penon  of  a  woman. 

766.  Execution  against  property  isnied  first  in  certain  caeee. 

767.  Simnltaneoua  executions  against  penon  and  property  prohibited. 

768.  Second  execution  prohibited  when  debtor  in  custody. 
760.  New  execution  after  escape  of  debtor. 

770.  New  execution  against  property  when  debtor  dies  in  custody. 

771.  Discharge  of  debtor  after  tnirl^  days  and  new  execution  thereupon. 

772.  New  execution  not  to  be  enforced  against  certain  real  property.  n. 

§  764.  Issuance  of  ezeeution  against  the  person  generally. 

Where  a  judgment  can  be  enforced  by  execution,  as  prescribed  in  section  five  hun- 
dred and  four  of  this  act,  an  execution  against  the  person  of  the  judgment  debtor  may 
be  issued  thereupon,  subject  to  the  exception  specified  in  the  next  section,  in  either  of 
the  following  cases: 

1.  Where  the  plaintiff's  right  to  arrest  the  defendant  depends  upon  the  nature  of  the 
action. 

2.  In  any  other  case,  where  an  order  of  arrest  has  been  granted  and  executed  in  the 
action,  and,  if  it  was  executed  against  the  judgment  debtor,  where  it  has  not  been  va- 
cated. 

DertvataoB.— Code    civ.    proc..  1 1487,    as   am.    by  App.  Diy.  407.  87  N.  Y.  Simp.  678;  Crosby  y.  Root,  10 

L.  1879,  ch.  542;  originally  revised  from  code  of  proc..  Misc.  8fi9, 48  N.  T.  Supp.  613;  Easksyas  y.  MnJotaa,  155 

I  288.  in  part.  N.  Y.  Supp.  308. 

Keferences.— When  order  of  arrest  may  issue.  C.  P.  A..  When  cxeeatton  not  to  l8S««,— Prouty  y.  Swift,  61 

S  826:  security  when  dispensed  with.  Id..  |  887;  execution  N.  Y.  694;  Day  y.  Duekworlh.  17  Misc.  306»  40  N.  V 

of  order  of  arrest.  Id.,  i  840.  Supp.  378:  Lasche  v.  Dearin«,  23  Mi»c  722.  63  N.  Y. 

IB  SMieral. — People  ex  rel.  Roberts  v.  Bowe.  81  N.  Y.  Supp.  58;  Sasanges  y.  Karam.  2iB  AOse.  707. 56  N.  Y.  Supp. 

48;  Goodwin  y.  Griffis,  88  N.  Y.  629;   Keller  v.  Stras-  212;  Woods  v.  Armstrong.  20  Misc.  660.  62  N.  Y.  Supp. 

burger.  90  N.  Y.  370.  759;  Broome  y.  Cochran,  31  Misc.  660,  64  N.  Y.  Supp. 

CH|i«ct  •f  sectliiB.— Smith  y.  Duffy,  37  Hun  606.  1043;  Blair  y.  Blair.  145  N.  Y.  Sapp.  897. 

MuBlcipAl    court   of   New    York* — liederman    y.  PenoBsl  liUiiries. — ^People  ex  rel.  Harris  y.  GilU  85 

Royner,  82  App.  Diy.  541.  81  N.  Y.  Supp.  606.  App.  Diy.  192.  83  N.  Y.  Supp.  186^  affd..  176  N.  Y.  606; 


When    order   of  arrest    BBBecessarjr. — ^Wood    y.     GaUagher  y.  Dolan,  27  Misc.  122,  57  N.  Y.  Supp.  334; 

Henry,  40  N.  Y.  124;  Elwood  y.  Gardner,  45  N.  Y.  349;     Miller  y.  Woodhead.  52  Hun  127,  5  N.  Y.  Supp.  88. 
Segelken  v.  Meyer.  94  N.  Y.  473;  Sherman  y.  Grimmell,        Tort  of  factor.-— Britton  y.  Ferrin.  171  N.  Y.  286. 


159  N.  Y.  50;  Bussey  A  McLeod  Stove  Co.  y.  Wilkins.  1  EiecBtlon  against  pJatntUT  for  costs.— Losaw  y. 

App.  Div.  154,  36  K.  Y.  Supp.  977;  Steamship  Richmond  Smith,  109  App.  Diy.  754,  96  N.  Y.  Supp.  191;  Philbroek 

Hm  V.  Seager,  31  App.  Div.  288.  52  N.  Y.  Supp.  985.  y.  Kellogg,  21  Hun  238. 

affd.,  159  N.  Y.  574;  Lehman  v.  Mayor,  68  App.  Diy.  12,  .     Yacatlnig  ezecntloB.— Pickney  y.  Hegeman,  53  N.  Y. 

74  N.  Y.  Supp.  194;  Frick  v.  Freudenthal.  45  Muo.  348. 90  31;  Ghapin  y.  Foster.  101  N.  Y.  1;  Boiler  Fertiilaer  Co. 

N.  Y.  Supp.  344;  Gibb^s  y.  Hickbom.  12  Hun  480;  £tna  v.  Cox,  106  N.  Y.  555;  Steamship  Richmond  Hill  Co.  y. 

Ins.  Co.  V.  Shuler.  28  Hun  338.  Seager,  160  N.  Y.  312;  Catlin  y.  Adircodaek  Co..  22  Hun 

When  execntlon  to  tsgne. — HutehinBon  y.  Young,  08  493. 

§  766.  Execution  against  the  person  of  a  woman. 

An  execution  cannot  be  issued  against  the  person  of  a  woman  unless  tax  order  of  arrest 
has  been  granted  and  executed  in  the  action,  and,  if  it  was  executed  against  the  judg- 
ment debtor,  has  not  been  vacated. 

Deriyatlon.— Code  ciy.    proc.,    1 1488,    as   am.    by  Application.— Stewart  y.  Smith.  186  App.  Diy.  755 

L.  1879,  ch.  642.  176N.  Y.  Supp.  468. 

Keference8.r-Order  of  arrest  of  woman  not  granted.  Sale  of  mortgised  property  liy  widow  off  mort- 

C.  P.  A.,  §  829;  in  justice's  court,  J.  Ct.  A..  1 60;  judgment  gngor.— Delbon  y.  Erautwald,  165  N.  Y.  Simp.  584. 


L^H-Order  of  arrest  of  woman  not  granted.         Sale  of  mortgiMd  iwoi 
^.  ..«».,  ,  v^J;  m  justice's  court,  J.  Ct.  A.,  1 60;  judgment     WH^» — Delbon  y.  Krautwalu.  «>.»  4.^,  *.  wtu^A"  <'«"• 
against  married  woman,  domestic  relations  1..  (  51.  Violation  of  section.— Gray  y.  Breckheimer,    193 


'ay 
App.  Diy.  231,  183  N.  Y.  Supp.  748. 

§  766.  Execution  against  property  issued  first  in  certain  cases. 

Unless  the  judgment  debtor  is  actually  confined,  without  having  been  admitted  to 
the  liberties  of  the  jail,  by  virtue  of  an  execution  against  his  person  issued  in  another 
action,  or  of  an  order  of  arrest  or  a  surrender  by  his  bail  in  the  same  action,  an  execu- 
tion against  his  person  cannot  be  issued  until  an  execution  against  his  property  has  been 
returned  wholly  or  partly  unsatisfied.  If  he  is  a  resident  of  the  state,  the  execution  against 
his  property  must  have  been  issued  to  the  county  where  he  resides. 

Derivation.— Code  dy.  proc..  §  1489;  oriffinally  Apiilication.— Walker  y.  Isaacs,  36  Hun  233;  O'Shea 
revised  from  code  of  proc.,  §  288.  in  part;  R.  S.,  pt.  3,  ch.  6,  v.  Kohn.  38  Hun  149;  Bergman  y.  Noble,  46  Hun  133; 
tit.  5,  §  5.  People  ex  rel.  Hammond  y.  Becker,  143  N.  Y.  Supp.  277 
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EXECUTIONS  AGAINST  THE  PERSON 


SS  787-771 


Co.  ▼. 


M5; 


.  216  N.  Y.  80a 
RieharuNul  HIII 
81  App.  Dir.  288,  69  K.  Y.  Sudd.  986; 
CoTy.  Comvr9, 40  Miae.  262.  SIN.  Y. 
FiiiMr  ▼.  Yo«i«,  41  Miio.  662,  86  N.  Y.  di«>p. 


116.  ftffd..  86  App.  Div.  610.  88  N.  Y.  Supp.  1101: 0'SbM 
▼.  KdiB,  28  HUB  140. 

Fmof  of  okfcnce  ttom  ttetvr— Budyndd  ▼.  Andar- 
aoA,  174  App.  Dhr.  790, 186  N.  Y.  Sopp.  607. 

iBipfflMQaiMil^^SiDitb  T.  Knapp,  80  N.  Y.  681. 


§  767.  Simultaneous  executions  against  piopeity  and  person  prohibited. 

An  execution  against  the  person  of  the  judgmient  debtor  cannot  be  issued  without 
leave  of  the  court  while  an  execution  agiunst  his  {»operty,  issued  in  the  same  action, 
remains  unretumed;  and  an  execution  against  his  property  cannot  be  issued  without 
leave  of  the  court  while  an  execution  against  his  person,  issued  in  the  same  action, 
remains  unretumed. 

Bgffiydon.— Cocto  dy.  proo.,  1 1490;  oricinally  reriaed  from  R.  S.,  pi.  3,  oh.  6.  tit.  6, 1 6. 


§  768.  Second  execution  prohibited  ^en  debtor  in  custody. 

Where  a  judgment  debtor  has  been  taken,  and  remains  in  custody,  by  virtue  of  an 
execution  against  his  person,  another  execution  cannot  be  issued  in  the  same  action  against 
his  person  or  his  property,  except  in  a  case  specially  prescribed  by  law. 


IlMtfa(foii.~Codo  dv.  proc..  1 1491 ;  oriciiially  royiaed         N«w 
from  R.  8.,  pt.  8,  ch.  6,  tit.  6,  i  7.  331. 


•IMOtlOII. — ^Wi 


▼.  Chamberlain.  3  N.  Y. 


§  769.  New  execution  after  escape  of  debtor. 

1.  If  a  judgment  debtor  escapes  after  having  been  taken  by  virtue  of  an  execution 
against  his  person,  he  may  be  retaken  by  virtue  of  a  new  execution  against  his  person; 
or  an  execution  against  his  property  may  be  issued  as  if  the  exception  by  virtue  of  which 
he  was  taken  had  been  returned  without  his  having  been  taken. 

2.  If  a  prisoner  in  custody  by  virtue  of  an  execution  actually  escapes  while  going  to, 
remaining  at  or  returning  from  a  hospital  to  which  he  has  been  ordered  removed  pur- 
suant to  section  three  hundred  and  fifty-five  of  tiie  prison  law,  a  new  execution  may 
be  issued  against  his  person. 

Dalfmtloii.— Sobd.  1  ia  oodo  oIt.  pcoo.,  1 1492.    Subd.  viaed  from  R.  8.,  pi.  3,  oh.  7,  tit.  6, 1 28;  part  thereof  added 

2  ia  oode  dr.  proe..  1 127.    Laat  part  of  aubd.  2  reUtins  to  by  L.  1873.  ch.  200. 1 1. 

'^aneat'*  haa  been  oorered  under  1832,   poet.    11492  Ib  sen«nl.--Eada  t.  Wynne,  70  Hun  463.  20  N.  Y. 

ociginaUy  xeviaed  from  R.  8.  j>t.  8.  oh.  6.  tit.  6.  j  8.    i  127.  Sopp.  968. 
aa  am.  by  L.  1895,  ch.  946.  L.  1909.  oh.  66;  originally  re- 


§  770.  New  execution  against  property  when  debtor  dies  in  custody. 

Where  a  judgment  debtor  who  has  been  taken  by  virtue  of  an  execution  against  his 
person  dies  while  in  custody,  a  new  execution  against  his  property  may  be  issued  as  if  the 
execution  by  virtue  of  which  he  was  taken  had  been  returned  without  his  having  been 


DafflfStton.— Code  dv.  proo.,  1 1493;  originaUy 


from  R.  8..  pt.  3.  oh.  6,  tit.  5.  |  28. 


§  771.  Discharge  of  debtor  after  thirty  days  and  new  execution  thereupon. 

At  any  time  after  a  judgment  debtor  has  remained  in  custody  by  virtue  of  an  execu- 
tion against  his  person,  for  the  space  of  thirty  days,  the  judgment  creditor  may  serve 
upon  the  sheriff  a  written  notice  requiring  him  to  discharge  the  judgment  debtor  from 
custody  by  virtue  of  the  execution.  Whereupon  the  sheriff  must  discharge  the  judg- 
ment debtor  and  return  the  execution  accordingly.  After  service  of  such  a  notice,  an- 
other execution  against  the  person  of  the  judgment  debtor  cannot  be  issued  upon  the 
judgement;  but  after  his  dischaige,  the  judgment  creditor  may  otherwise  enforce  the 
judgment  as  if  the  execution  from  which  he  was  discharged  had  been  returned  without 
his  having  been  taken. 


otr.  proo..  {  1494;  originally  reviaed 

from  R.  8.,  pt.  3,  oh.  6,  tit.  5, 1 17.  aa  am.  by  L.  1867.  oh. 
427 

■0BCt  9i  ailMt.— Flack  ▼.  State  of  New  YoA,  95 
N.  Y.  461:  Hoyle  t.  MeCxea.  42  App.  Div.  318,  60  N.  Y. 
Sopp.  200:  Rowe  t.  Guiileaume.  16  Hun  462;  Ryle  r. 
Faft.  24  Hun  266.  affd.,  86  N.  Y.  641. 


DIaeliafg*  of  dcffendmiit.— Pickney  ▼.  H 


an.  53 
▼. 


ley  ▼. 
N.  Y.  31:1^100X0  ▼.  McMahon.  90  Hun  44; 
Brown.  45  Hun  80. 

Immunity  f^m  NMreat.— Savace  r.  SuUy.  168  App 
Div.  131.  153  N.  Y.  Supp.  532. 
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{  772  CIVIL  PRACTICE  ACT  art  44 

§  772.  New  execution  not  to  be  enforced  against  certain  real  property. 

A  new  execution  against  property,  issued  in  a  case  specified  in  the  last  two  sectionB, 
cannot  be  enforced  against  an  interest  in  real  property,  including  a  chattel  real,  whidi 
was  purchased  in  good  faith  from  the  judgment  debtor  after  the  recovery  of  the  judg- 
ment upon  it  is  issued,  or  whidi  was  sold  by  virtue  of  an  execution  issued  upon  a  pre- 
vious or  subsequent  judgment. 

DfrlratfoB.— Codaciv.proeM  1 1406;  oriciiMUy  x«viMd  from  R.  a.  pt.  8,  cb.  «•  tit.  5^  1129,80. 
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art.  45  SUPPLEMENTARY  PROCEEDINGS  S  773 


ARTICLE  46 
ings  supplementary  to  execution 


See.  773.  Remediet  afforded  by  this  mrticle. 

774.  Nature  of  the  remediea  and  rvriew  of  orden. 

776.  In  what  caaee  iudpnent  creditor  may  maintain  proceeding. 
770.  ProceedincB  wnere  Judsment  ia  aoaiaat  Joint  debton. 

777.  Certain  monay  or  other  property  not  affected.  « 

778.  Before  whom  proceeding  instituted. 

779.  Order  to  examine  debtor  after  return  of  execution. 

780.  Order  to  examine  debtor  before  return  of  execution. 

781.  Warrant  of  arrest  instead  of  Older. 
783.  Warrant  of  arreet  after  order. 

783.  Vacating  or  reviewing  warrant. 

784.  Undertaking  bjr  debtor  after  arrest. 

785.  Order  to  examme  third  person. 
TOO.  Examination  before  Judge  or  referee. 

787.  In  what  county  attradanoe  for  examination  may  be  CMnpelled. 

788.  Order  for  reference  at  any  Ume. 

789.  Oath  of  referee. 

790.  Proceedings  upon  examination  and  adjoummenta. 

791.  Privilege  of  party  or  witness  upon  examination. 

792.  Order  jMrmitting  person  indebted  to  pay  debt  to  sheriff. 

798.  Order  requiring  delivery  of  money  or  property  to  sheriff  or  recdver. 
794.  Duty  of  sheriff  to  whom  money  or  property  delivered. 

796.  Application  of  money  or  property. 

798.  Order  affecting  money  or  property  where  proceeding  discontinued  or  sorphis  remains. 

797.  Injunction  restraining  transfer  or  interference. 

798.  Mode  of  service  of  certain  ordere. 

799.  Service  of  warrant  of  arrest. 

800.  Punishment  for  disobedience  of  order. 

801.  Continuaaoe  of  proeeedtngs  before  another  jiadge  in  certain  eaaes. 

802.  Discontinuance  or  dismissal  of  proceedings. 

808.  Goals  to  judgment  creditor. 
804.  Costs  to  Judgment  debtor. 
806.  Apiwintment  of  receiver. 

806.  Notice  when  other  action  or  proceeding  pending. 

807.  Extension  of  existing  receivenhip. 
806.  Reoeiver  must  be  rondent  of  state. 

809.  Vesting  of  property  in  receiver. 

810.  Extensbn  of  leceiver's  title  to  personal  property. 

811.  Reflations  affecting  control  of  receiver  and  his  accounts. 

812.  Fihng  of  receiverslup  orders. 

813.  Duties  of  county  derfc  as  to  order. 

§  773.  Remedies  afforded  by  this  article. 

This  article  provides  for  three  distinct  .remedies,  as  foUows: 

1.  An  Older  made  or  a  warrant  issued  against  a  judgment  debtor  after  return  of  an 
execution. 

2.  An  Older  made  or  a  warrant  issued  against  a  judgment  debtor  after  the  issuing  and 
before  the  return  of  an  execution. 

3.  An  order  made  after  the  issuing  and  either  before  or  after  the  return  of  an  exe- 
cution against  the  person  who  has  property  of  the  judgment  debtor  or  is  indebted  to 
him. 

The  proceedings  under  subdivision  three  of  this  section  may  be  pursued  either  alone 
or  simultaneously  with  the  proceedings  under  subdivision  one  or  subdivision  two.  The 
party  to  whom  costs  are  awarded  in  a  special  proceeding  shaU  be  entitled  to  the  same 
remedies  under  this  article,  under  the  same  circumstances,  as  near  as  may  be,  as  a  judg- 
ment creditor.  For  the  purposes  of  this  article,  the  party  to  whom  such  costs  are  awarded 
shall  be  deemed  a  judgment  crecUtor  and  the  party  against  whom  they  are  awarded 
shall  be  deemed  a  judgment  debtor. 

Dvhratfoif.— Code  dv.  proc.,  1 2432,  as  am.  by  L.  1896,  Div.  279,  78  N.  Y.  Supp.  163;  Matter  of  IJsner  v.  TopliU, 

ail.  176.  86  App.  Div.  1,  88  N.  Y.  Supp.  428,  affd.,  177  N.  Y.  559; 

Bcffcraieet. — Am  to  time  and  manner  of  Issuing  exeou-  Felt  v.  Dorr,  29  Hun  14. 
tion,  C.  P.  A.,  H  635-663;  return  of  execution  within        Against  exeeators. — Sortorelli  t.  Esagni,  64  Misc. 

■xty  days.  Id.,  |  640.  115,  118  N.  Y.  Supp.  46;  CoUitts  v.  Beebe,  54  Hun  318,  7 

i^pllcatloii^-^'Connor   v.   Mechanic's    Bank.    124  N.  Y.  Supp.  442. 
W.  Y.  384,  revg.  64  Hun  272,  7  N.  Y.  Supp.  880;  Matter        Commencement  of  pioceedlng. — Matter  of  Dorf- 

>f  Davies.  168  N.  Y.  89,  108;  Matter  of  Stoddard,  128  man  v.  Jacobs.  100  Misc.  582,  165  N.  Y.  Supp.  403. 
hpD.  DiT.  759,  118  N.  Y.  Supp.  157;  Ostrom  v.  Ostrom.        Biamlnation  of  third  party.— Matter  of  First  Na- 

A  Misc.  232,  77  N.  Y.  Supp.  594.  tional  Bank  v.  Gow,  139  App.  Div.  576. 124  N.  Y.  Supp. 

Pioceedinc  ttgtatory.— Matter  of  Ward  v.  Stoddard,  449;  Matter  of  Stewart,  39  Misc.  275,  79  N.  Y.  Supp.  525. 
144  App.  Div.  143, 128  N.  Y.  Supp.  846.  Bemedy    mtpended     daring    ImprlsoDment. — 

lawdtetton«— Kaphan  v.  Ro|ers  Bros.  Groceiy  Co.,  Everall  v.  Stevens,  158  App.  Div.  723,  143  N.  Y.  Supp. 

Inc.,  169  App.  Div.  68,  154  N.  Y.  Supp.  753;  People  v.  874. 

Levy,  16  Mwc  615,  40  N.  Y.  Supp.  743;  Ross  v.  Witt.  36        Costs.— Rook  v.  Dickinson,  38  Misc.  600.  78  N.  Y. 

ann  107;  Sehenek  ▼.  Erwin,  68  Hun  104,  17  N.  Y.  Supp.  Supp.  287;  Matter  of  Sirrett,  25  Misc.  89,  54  N.  Y.  Supp. 

^^16.  660. 

nctequlfitts.— Matter  of  Sliannon  v.  Steger,  75  App. 
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§  774.  Nature  of  the  remedies  and  review  of  orders. ' 

Each  of  those  remedies  is  a  special  proceeding.  But  an  order  made  m  the  course  thereof 
can  be  reviewed  only  as  follows: 

1.  An  order  made  by  a  judge  out  of  court  may  be  vacated  or  modified  by  the  judge 
who  made  it  as  if  it'  was  made  in  an  action;  or  it,  or  the  order  of  the  judge  vacating  or 
modifying  it,  may  be  vacated  or  modified,  upon  motion,  by  the  court  out  of  which  the 
execution  was  issued^ 

2.  Where  the  execution  was  issued  out  of  a  county  court,  an  appeal  from  an  order 
made  in  the  course  of  the  proceeding  may  be  taken  in  like  manner  as  if  the  order  was 
made  in  *an  action  brought  in  the  same  court. 

MiM.  377.  32  N.  Y.  Sopp.  161;  HUdnth  v.  Sa^bMk.  18 
Miao.  387.  41  N.  Y.  Supp.  653;  QxeeahaU  ▼.  Ungor.  SO 
Miac.  412.  45  K.  Y.  Sapp.  1035;  Doisor  ▼.  Ciuamings.  48 
Hun  76. 

AltentloB  or  unMidiBMt.— M*tter  of  Wud  ▼. 
Stoddard.  144  App.  Div.  143, 146. 128  N.  Y.  Siup.  846. 

Lsches.— AulUaaii-T^ylor  Co.  ▼.  Syma.  87  Hun  296. 34 
N.  Y.  Supp.  370.  _. 

Appeab  trom  orden.-^iolM  ▼.  Prindla.  0  App.  Div. 
29,  41  N.  Y.  Supp.  132;  Matter  of  Van  Nom.  17  App.  Div. 
581.  46  N.  Y.  Supp.  576;  Matter  of  Onetto,  171  App.  Dtv. 
211.  157  N.  Y.  &1PP.  170;  Levy  v.  Smiok  Kano  Co..  17 
Mise.  145.  39  N.  Y.  Supp.  400;  Finoh  v.  Maaaeriag.  46 
Hub  323;  Robena  v.  Sweet.  48  Hun  436. 1 N.  Y.  Supp.  830; 
People  ex  lel.  Grant  v.  Warner,  51  Hun  53,  3  N.  Y.  Supp. 
768;  Sohenck  y.  Irwin,  60  Hun  361.  15  N.  Y.  Supp.  55; 
Mosehell  v.  Boor.  66  Hun  557,  21  N.  Y.  Supp.  683;  Falen 
V.  BuahneU,  68  Hun  554.  22  N.  Y.  Supp.  1044;  Wearer  t. 
Brydses.  85  Hun  603,  33  N.  Y.  Supp.  132. 


Dcrlratloii.— Code  oiv.  proo.,  |  2433. 

In  senend.~Sheffield  Farm  Co.  v.  Burr.  11  Miao.  638, 
32  N.  Y.  Supp.  1149;  Smith  v.  Toser.  42  Hun  22. 

jriirl8diclloil.-~Wri^t  ▼.  Noetrand.  94  N.  Y.  31; 
Matter  of  Flynn.  80  Miac.  79.  140  N.  Y.  Supp.  799; 
Bamberger-Stem  Co.  v.  t^aria,  159  N.  Y.  Supp.  647; 
Livingston  v.  lavingaton,  164  N.  Y.  Supp.  419. 

Against  foreign  corporation. — hog»n  v.  MoCall 
Pub.  Co.,  140  N.  Y.  447. 

.    Seenrlty  for  eosts.— First  Nat.  Bank  v.  Yatea,  21 
Miac.  373,  47  N.  Y.  Supp.  484. 

FiUng  order8.^Sinnott  v.  First  Nat.  Bank,  34  App. 
Div.  161,  54  N.  Y.  Supp.  417. 

Baislng  qaestions  eollateraUjr.-^tiefel  ▼.  Berlin.  28 
App.  Div.  103.  51  N.  Y.  Supp.  147. 

vacating  order.— Olover  v.  Qorgan,  10  App.  Div.  527, 
42  N.  Y.  Supp.  74;  Matter  of  First  Nat.  Baak  of  Albany. 
52  App.  Div.  601. 65  N.  Y.  Supp.  439;  Sohnitier  v.  ^dlner, 
7  Miao.  497,  27  N.  Y.  Supp.  970;  Weiaa  v.  Aahman,  11 


§  776.  In  what  cases  judgment  creditor  may  maintain  proceeding. 

In  order  to  entitle  a  judgment  creditor  to  maintain  either  of  the  special  proceedings 
authorized  by  this  article,  the  judgment  must  have  been  rendered  for  a  sum  not  less 
than  twenty-five  dollars,  upon  the  judgment  debtor's  appearance  or  personal  service  of 
the  summons  upon  him,  or  substituted  service  of  the  summons  upon  him  in  accord- 
ance with  section  two  hundred  and  thirty-one  of  this  act;  and  the  execution  must  have 
been  issued  out  of  a  court  of  record;  and  either: 

1.  To  the  sheriff  of  the  county  where  the  judgment  debtor,  at  the  time  of  the  com- 
mencement of  the  special  proceedings,  has  a  place  for  the  regular  transaction  of  busi- 
ness in  person;  or, 

2.  If  the  judgment  debtor  is  then  a  resident  of  the  state,  to  the  sheriff  of  the  county 
where  he  resides;  or, 

3.  If  he  is  not  then  a  resident  of  the  state,  to  the  sheriff  of  the  county  where  the  judg- 
ment-roll is  filed,  unless  the  execution  was  issued  out  of  a  court  other  than  that  in  which 
the  judgment  was  rendered,  and,  in  that  case,  to  the  sheriff  of  the  county  where  the 
transcript  of  the  judgment  is  filed;  or, 

4.  If  the  judgment  was  recovered  in  the  municipal  court  of  the  city  of  New  York,  to  a 
city  marshal  pursuant  to  sections  one  hundred  and  thirty  and  one  hundred  and  thirty-five 
of  the  New  York  city  municipal  court  code.  (Am.  by  L.  1922,  ch.  550,  in  effect  April  IL, 
1922.) 


DciiTStioii.— Code  eiv.  pra.,  ft  2458,  aa  am.  by  L.  1881. 
oh.  122,  L.  1897,  ch.  189;  originally  reviaed  from  code  of 
proc.,  I  292,  in  part. 

References.— Execution,  to  whom  directed,  C.  P.  A., 
I  636;  to  what  countiea  iaauable.  Id.,  |  648. 

AppUcatfon.— People  v.  Cowan,  146  N.  Y.  348; 
Binghamton  Truat  Co.  v.  Grant,  65  App.  Div.  178,  72 
N.  Y.  Supp.  680;  Matter  of  Donovan,  159  App.  Div.  228, 
144  N.  Y.  Supp.  280;  People  v.  Cowan,  11  Miao.  302,  32 
N.  Y.  Supp.  162,  affg.  10  Miac.  258,  31  N.  Y.  Supp.  427; 
Burke  v.  Burke,  27  Miac.  684, 58  N.  Y.  Supp.  676;  Matter 
of  Cotton,  55  Miac  821.  105  N.  Y.  Siu>p.  347:  Mede  v. 
Meyer,  55  Miac.  621, 105  N.  Y.  Supp.  957;  Smith  &  Co.  v. 
Joaephaon,  56  Miao.  120,  107  N.  Y.  Supp.  221;  Matter  of 
Kriegman  v.  Dumphy,  66  Miac.  221.  122  N.  Y.  Supp. 
1116;  Maaon  v.  Haokett,  35  Hun  240. 

Jodsmeiit  of  municipal  court. — Matter  of  Streep, 
181  App.  Div.  869,  168  N.  Y.  Supp.  1026. 

VorcdgD  corpontton;  eoUecoon  of  tai  anesainent. 


—Matter  <rf  Maltbie  v.  Lobaita  MUla  Co..  223  N.  Y.  227 . 

<*SalMtttated  service.*'— Matter  of  Maltbie  v.  Lob- 
aiti  MiUa  Co.,  228  N.  Y.  227. 

Besldenee  or  place  of  biulneas. — Matter  of  Rowland, 
21  App.  Div.  172,  47  N.  Y.  Supp.  493;  Matter  of  Roae 
V.  Durant,  87  App.  Div.  240, 84  N.  Y.  Siwp.  276;  Qroahut 
V.  Kinetophote  Corporation.  93  Miac.  558, 157  N.  Y.  Supp. 
312;  Da  AngeU  v.  Dixey.  101  Miac  606, 16^  N.  Y.  Supp. 
663;  Merritt  v.  Allin,  46  Hun  623. 

Affidavit  as  to  Issuance  of  exeentlon. — Matter  of 
Qagnon.  32  App.  Div.  22.  52  N.  Y.  Supp.  309;  Bank  of 
Port  Jefferson  v.  Darling.  102  App.  Div.  431.  92  N.  Y. 
Supp.  483;  Matter  of  ZeUe  v.  Vroman,  22  Miao.  486,  50 
N.  Y.  836;  Henry  v.  Furbish,  30  Miac  822, 62  N.  Y.  Supp. 
247:  Bradley  v.  Certigue  Mining  A  Dredmng  Co.,  93  Miao. 
519,  167  N.  Y.  Simp.  275;  Amot  v.  Wri^t,  55  Hun  561,  9 
N.  Y.  Supp.  15;  Sohenck  v.  Irwin,  60  Hun  361,  15  N.  Y. 
Supp.  55:  Fran^  v.  Smith,  88  Hun  215,  84  N.  Y. 
780. 


§  776.  Proceedings  where  judgment  is  against  joint  debtors. 

When  the  execution  wa»  issued  in  an  action  against  one  or  more  joint  debtors,  a  debt 
due  to,  or  other  personal  property  owned  by,  one  or  more  of  the  defendants  not  sum- 
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moned,  jointly  with  the  defendants  summoned,  or  with  any  of  them,  may  be  reached 
by  a  special  proceeding  uistituted  as  prescribed  in  this  article  and  founded  upon  the 
judgment. 

Dctlialfoii. — Code  dv.  proc..  |  2461,  am.  by  L.  1000,  oh.  217;  origiii«]]y  reTiaad  from  oode  of  iHroa,  1 204,  in  part. 


§  777.  Certain  money  or  other  property  not  affected. 

This  article  does  not  authorize  the  seizure  of,  or  other  interference  with,  any  property 
which  is  expressly  exempt  by  law  from  levy  and  sale  by  virtue  of  an  execution;  or  any 
money,,  thing  in  action  or  other  property  held  in  trust  for  a  judgment  debtor,  where 
the  trust  has  been  created  by,  or  the  fund  so  held  in  trust  has  proceeded  from,  a  person 
other  than  the  judgment  debtor;  or  the  earnings  of  the  judgment  debtor  for  his  personal 
services  rendered  within  sixty  days  next  before  the  institution  of  the  special  proceed- 
ing, whei  it  is  made  to  appear  by  his  oath  or  oUierwise  that  those  eaniiii0i  are  neeea- 
saiy  for  the  use  of  a  family  wholly  or  partly  supported  by  his  labor. 


Dortvation.— Code  ehr.  proe.,  1 2463,  as  am.  by  L.  1886, 
All.  26.  L.  1906,  ch.  278. 

Benroiees. — ^Exemptions  from  esaeution.  C.  P.  A.. 
H  664-678;  earnings,  salary,  or  income  may  be  reaohed 
by  execution.  Id..  M  684,  6.86. 

AgatnBl  dMmictne  eorpontloii. — ^Matter  of  Boneker 
Contraeting  Co.,  218  N.  Y.  821;  Keystone  PubUshing 
Co.  ▼.  Hill  Diyer  Co.,  65  Misc.  625, 105  N.  Y.  Sapp.  894; 
Rabbe  ▼.  Aator  Trust  Co..  61  Misc.  650. 114  N.  Y.  Supp. 
131. 

Ac^lnst  fotdgn  eorpoimttoB«~-I.ogan  ▼.  MoCall 
Pub.  Co..  140  N.  Y.  447;  Levy  ▼.  SwickPiano  Co.,  17 
Misc.  145,  89  N.  Y.  Supp.  400;  Matter  of  Victor,  20  Misc. 
280. 45  N.  Y.  Supp.  800.  revg.  20  Misc.  13, 44  N.  Y.  Supp. 
608. 

Ei«llipt  iiropcriy,— Matter  of  Seeley  v.  Connors.  100 
App.  Div.  279, 05  N.  Y.  Supp.  1100;  Matter  of^Galpwits  v. 


Bumford,  54  Misc.  41,  104  N.  Y.  Supp.  402;  Dickinson  v. 
Onderdonk,  18  Hun  479:  Matter  of  Edmunds.  35  Hun  367. 
latowrt  IB  tmiC  nmil.~Matter  ctf  Seymour,  76  App. 


Div.  300,  70  N.  Y.  Supp.  129:  Oerton  Ottiiage  Co.  ▼. 
RIchaidson,  6  Misc.  466,  27  N.  Y.  Supp.  625;  Manning  ▼. 
Evans,  19  Hun  500;  Levey  v.  Bull,  47  Hun  350;  Thompson 
V.  Thompson.  52  Hun  456,  5  N.  Y.  Supp.  604;  Romaine  v. 
Chauncey,  60  Hun  477,  15  N.  Y.  Supp.  198;  Lawrence  v. 
Pease,  21  N.  Y.  Supp.  228. 

AppUcattoB  or  offBlMn  for  scr?iM8.^Hsncock  v. 
Sears,  93  N.  Y.  79;  Mulford  v.  Gibba.  9  App.  Div.  490, 41 
N.  Y.  Supp.  273;  Prince  v.  Brett,  21  App.  Div.  190,  47 
N.  Y.  Supp.  402;  Matter  of  Wyman,  76  App.  Div.  202,  78 
N.  Y.  Simp.  546;  Blake  v.  Bolte,  9  Misc.  714,  80  N.  Y. 
Supp.  209;  Fixmim  v.  Jarecky  19  Misc.  488.  48  N.  Y. 
Supp.  1081;  Matter  of  Trustees  of  Board  of  Pub.,  22  Misc. 
645,  50  N.  Y.  Supp.  171;  Miller  v.  Hooper,  19  Hun  394.«.> 

lEamlaga  wlCbln  sixty  tey8.-»Twelfth  Ward  Bank  v. 
Hamilton,  58  Misc.  173,  100  N.  Y.  Supp.  21;  Murray  Hill 
Cb.  v.  Kahnia,  58  Misc.  813, 109  N.  Y.  Supp.  609. 

PByneDt  of  debts.— Matter  of  Teelon.  87  Misc.  361, 
150  N.  Y.  Supp.  729. 


§  77&  Beicfre  ^om  proceeding  instituted. 

Either  special  proceeding  authorized  by  this  article  may  be  insHtuted  before  a  judge 
of  the  court  out  of  which,  or  the  county  judge,  the  special  county  judge  or  the  special 
surrogate,  of  the  pounty  to  which  the  execution  was  issued,  or,  where  it  was  issued  to 
the  city  and  county  of  New  York,  from  a  court  other  than  the  city  court  of  that  city, 
before  a  justice  of  the  supreme  cotirt  for  that  city  and  county.  Where  the  execution 
was  issued  out  of  a  court  other  than  the  supreme  court,  and  it  is  shown  by  affidavit  that 
each  of  the  judges  before  whom  the  special  proceedings  might  be  instituted,  as  prescribed 
by  this  section,  is  absent  from  the  county,  or  for  any  reason  unable  or  disqualified  to 
act,  the  special,  proceedings  may  be  instituted  before  a  justice  of  the  supreme  oourt.  In 
that  case,  if  he  does  not  reside  within  the  judicial  district  embracing  the  county  to  which 
the  execution  was  issued,  the  order  made  or  warrants  issued  by  him  must  be  returnable 
to  a  justice  of  the  supreme  court  residing  in  that  district,  or  the  county  judge,  or  the 
special  judge,  or  special  surrogate,  or  that  of  an  adjoining  county,  as  directed  in  the 
order  or  warrant.  Where  the  judgment  upon  which  the  execution  was  issued  was  recov- 
ered in  a  municipal  court  of  the  city  of  New  York,  either  special  proceeding  shall  be 
instituted  before  a  justice  of  the  city  court  of  the  city  of  New  York. 


HerlvBttoii. — Code  dv.  proc.,  (2434.  as  am.  by 
L.  1881,  ch.  683,  L.  1884.  eh.  407,  L.  1895.  ch.  946,  L.  1897, 
eb.  476,  L.  1911,  chs.  558, 881;  originally  revised  from  code 
of  proc..  I  292,  in  part. 

IppHcfttloil. — Matter  of  Shannon  v.  Steger,  75  App. 
Div.  279,  78  N.  Y.  Supp.  163;  Matter  of  Hoteenroth  v. 
Flaherty.  61  Misc.  108,  112  N.  Y.  Supp.  1111;  Owens  v. 
Fold,  68  Misc.  522, 124  N.  Y.  Supp.  839;  Peck  v.  Baldwin. 
58  Hun  308, 11  N.  Y.  Supp.  792.  a£fd..  131  N.  Y.  567. 

Jnilstflctloii.— Fine  v.  Rabinbauer,  49  Misc.  437.  99 
N.  Y.  Supp.  896;  Eoss  v.  Wigg,  36  Hun  111;  Browning 
V.  Hasres,  41  Hun  883;  Merriil  v.  Alfin,  46  Hun  623; 


Schenck  v.  Irwin,  60  Hun  361,  15  N.  Y.  Supp.  53;  Car- 
roll v.  Langan,  63  Hun  380,  18  N.  Y.  Supp.  290;  Matter  of 
ConkUn,  57  N.  Y.  Supp.  844. 

Justice  of  supreme  court  In  anodicr  dtetrlei* — 
Jacobson  v.  Doty  Plaster  Mfg.  Co.,  32  Hun  436;  Gilder- 
sleeve  V.  Lester,  69  Hun  342,  23  N.  Y.  Supp.  471. 

Surrogates'  Jurlsdlctton.— Mclntyre  v.  Allen,  43 
Hun  124. 

"Court"  or  "Judge."— Douglass  v.  Mainser,  40 
Hun  77. 

Judse's  orders.— Feinbcrg  v.  Kutcoaky,  147  App.  Div. 
393.  132  N.  Y.  Supp.  9. 


§  779.  Order  to  examine  debtor  after  return  of  execution. 

At  any  time  within  ten  years  after  the  return,  wholly  or  partly  unsatisfied,  of  an 
execution  against  property,  issued  upon  a  judgment,  as  prescribed  in  section  seven  hun- 
dred and  seventy-five  of  this  act,  or,  in  case  of  an  order,  issued  in  the  same  manner 
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80  far  as  the  provisioiis  of  said  section  can  be  applied  in  substance,  the  creditor  under 
such  judgment  or  order,  upon  proof  of  the  facts,  by  affidavit  or  other  competent  written 
evidence,  is  entitled  to  an  order  requiring  the  debtor  under  the  judgment  or  order  to 
attend  and  be  examined  concerning  his  property  at  a  time  and  place  specified  in  the 
order. 


DcrlTStloii. — Code  civ.  proo.,  12435,  as  am.  by 
L.  1S86,  oh.  176;  oriciiiaUy  roTised  from  code  of  proo., 
I  292,  in  piurt. 

Avnileatloii.— Matter  of  Maltbie  v.  Lobcitx  Mills  Co.. 
223  N.  Y.  227;  Giimour  Door  Co.  ▼.  Shea,  150  App.  Div. 
239.  134  N.  Y.  Supp.  910;  Matter  of  Serrett,  25  Miac.  89, 
64  N.  Y.  Suap.  666;  Bolt  v.  Hauaer.  57  Hun  567. 11  N.  Y. 
Supp.  366,  368;  lindaley  v.  Van  Cortiandt,  67  Hun  145, 
22  N.  Y.  Supp.  222. 

Amendment  of  1896. — Matter  of  Stoddard,  128  App. 
Div.  759, 113  N.  Y.  Supp.  157. 

When  order  for  eiamtnation  cianted* — ^Buck  v. 
MacDonald,  107  Miac.  338,  177  N.  Y.  Supp.  684. 

When  creditor  eDtttled  to  order. — ^Loian  v.  Mo- 
Call  Pub.  Co.,  140  N.  Y.  447;  Eleventh  Ward  Bank  v. 
Heather,  22  Miac.  87. 48  N.  Y.  Supp.  449;  Bolt  v.  Hauaer, 
10  N.  Y.  Supp.  397. 

Snfflelencj  6i  affldaTlts.— Kats  v.  Koaower,  63 
Miac.  25,  117  N.  Y.  Supp.  316;  Bridges  v.  Koppehnan, 
63  Miao.  27,  117  N.  Y.  Supp.  306;  Kemp  v.  Gartenberg, 
93  Misc.  313,  156  N.  Y.  Supp.  883;  Dorsey  v.  Cummins, 
48  Hun  76;  CoUina  v.  Beebe,  54  Hun  318,  7  N.  Y.  Supp. 
442;  Amot  v.  Wright,  55  Hun  561.  9  N.  Y.  Supp.  15; 
Brown  v.  Walkar,  8  N.  Y.  Supp.  59. 

Betam  of  ezecatloB  essentUl. — Jennings  v.  Lan- 


caster. 15  Misc.  444, 37  N.  Y.  Supp.  196;  Marx  v.  SpanU- 
ins,  85  Hun  478;  first  Nat.  B^  v.  Martin.  49  Hun 
571,  2  N.  Y.  Siipp.  315;  McQuire  v.  Hudaon,  16  N.  Y. 
Supp.  392. 

neeatton  on  order  for  alimony. — ^Weber  v.  Weber, 
93  App.  Div.  149. 87  N.  Y.  Supp.  619;  Ostram  v.  Osirum« 
38  Mmc.  232.  77  N.  Y.  Supp.  694. 

Qucstton  rdatlnc  to  Inventton. — Rosenthal  v.  Gold- 
stein, 112  Misc.  606,  183  N.  Y.  Supp.  582. 

Wftlver  of  dcfeeto. — ^Baker  v.  Herkimer,  43  Hun  86; 
Hart  V.  Johnson,  43  Hun  605. 

Seeond  order. — Scheimerhom  v.  Owens,  29  Miao. 
674,  62  N.  Y.  Supp.  763;  McGuire  v.  Schroeder.  31  Mieo. 
179.  63  N.  Y.  Supp.  968;  Matter  of  Gennan  Ezohanoe 
Bank,  92  Misc.  351,  155  N.  Y.  Supp.  924;  Canavan  v. 
McAndrews,  20  Hun  46;  Grooexs*  Kank  v.  Bayaud.  21 
Hun  203;  Marshall  v.  Link,  13  N.  Y.  Supp.  224;  Living- 
ston v.  Livingston,  164  N.  Y.  Supp.  419. 

Limitation.— Conyngham  v.  Duffy,  125  N.  Y.  200; 
I.  &  T.  N.  Bank  v.  Quackenbuah.  143  N.  Y.  567.  ravg. 
80  Hun  111,  30  N.  Y.  Supp.  35;  Stevens  Co.  v.  Maus, 
155  App.  Div.  249,  139  N.  Y.  Supp.  1059;  Cleveland  ▼. 
Johnson,  5  Misc.  484. 26  N.  Y.  Supp.  734;  Peck  v.  Diaken, 
41  Misc.  473,  84  N.  Y.  Supp.  1094;  Baumier  v.  Acker- 
man,  63  Hun  40,  17  N.  Y.  Supp.  436. 


§  780.  Order  to  examine  debtor  before  return  of  execution. 

At  any  time  after  the  issuing  of  an  execution  against  pifbperty,  as  presciibed  in  sec- 
tion seven  hundred  and  seventy-five  of  this  act,  and  before  the  return  thereof,  the  judg- 
ment creditor,  upon  proof  by  affidavit  or  other  competent  written  evidence  that  the 
judgment  debtor  has  property  which  he  unjustly  refuses  to  apply  towards  the  satis- 
faction of  the  judgment,  is  entitled  to  an  order  requiring  the  judgment  debtor  to  attend  and 
be  examined  concerning  his  property  at  a  time  and  place  sp>ecified  in  the  order. 

Dcrlratloii.— Code  eiv.proo.,  1 2436;  orisinally  revised     Y.  Supp.  253;  Hutson  v.  WUd.  38  Hun  143;  Levy  ▼. 

from  code  of  proo.,  I  292,  m  p«rt.  Beacham,  64    Hun    62,    18  N.  Y.  Supp.  748;  Bowecy 

Apiillc»tlon.--Matter  of  Trustees  of  Board  of  Pub-     Bank  v.  Widmayer,  9  N.  Y.  Supp.  629. 

lioation,  22  Misc.  645,  50  N.  Y.  Supp.  171;  Ostrom  v.        Time  Of  giantlDK  order.— -Stevens  Co.  v.   Maus, 
-      i.    .  j^  j^.^   ^^    jg^  j^    -_    -  - 

Co.  V.  MoOm.  136  N.  Y.  Su] 
Subi 


Ostrom.  38>fiso.  232.  77  N.  Y.  Supp^  594;  Cart>onating     155  App.  Div.  249,  139  N.  Y.  Supp.  1050;  Press  Pub. 

wben    fBCsfied. — ^Matter    of    Steinman 


ApjMiatus  Co.  V.  Bennett,  56  Misc.  47,  106  N.  Y.  Supp. 


1052;  Sununerfield  v.  Goldstein.  59  Misc.  387,  112 
Y.  Supp.  357. 
AfildaTlts,  svlBcteiiey.— Matter  of  First  Nat.  Bank, 


»poeiui; 

lion,  15( 


V.  Conlon,  150  App.  Div.  706,  135  N.  Y.  Supp.  74a 


Altoratton  of  order  by  Buotber 


V.  Haverty's  Stables,  167  Aj 


A-n 


—Matter 


52  App.  Div.  601.  65  N.  Y.  Supp.  439;  Matter  of  Smith     of  Ward  v.  Stoddard,  70  Misc.  506.  127  N.  Y.  Supp.  718. 

~  -  ^  App.  Div.  777,  142  N.  Y.  Supp.         "      '         '      ~  -     .    -- 

764;  Matter  of  Garcia  v.  Morris,  51  Misc.  592,  101  N. 


Contempt. — ^Brownins  v.  Chadwiek,  29  Misc.  607, 
61  N.  Y.  Supp.  246. 


§  781.  Warrant  of  arrest  instead  of  order. 

Upon  proof  entitling  a  judgment  creditor  to  an  order  under  either  of  the  last  two 
sect^ns,  and  also  proof  by  affidavit  to  the  satisfaction  of  the  judge  that  there  is  danger 
that  the  judgment  debtor  will  leave  the  state  or  conceal  himself^  and  that  there  is  rea- 
son to  believe  that  he  has  property  which  he  unjustly  refuses  to  apply  to  the  payment 
of  the  judgment,  the  judge,  instead  of  making  an  order,  may  issue  a  warrant  under  his 
hand,  reciting  the  facts  and  requiring  the  sheriff  of  any  county  where  the  judgment 
debtor  may  be  found  to  arrest  him  and  bring  him  before  the  same  judge,  or  before 
another  judge  if  the  case  is  one  where  the  warrant  must  be  returnable  to  another  judge. 

DcHTatlon.--Code  civ.jproc.,  1 2437;  originally  revised  Warrant  of  arrest.— Bamett  v.  Lewinsky,  66  Miso. 
from  code  of  proc.,  |  292,  in  part.  141,  121  N.  Y.  Supp.  378. 

AflldaTlt.— Heller  v.  De  Leon,  7  K.  Y.  Supp.  97. 


§  782.  Warrant  of  arrest  after  order. 

Where  the  facts  specified  in  the  last  section  are  made  to  appear,  as  therein  stated,  at 
any  time  after  the  making  of  an  order  requiring  the  judgment  debtor  to  attend  and  be 
examined,  and  before  the  close  of  his  examination,  the  judge  may  issue  a  warrant  as 
therein  prescribed;  and,  if  necessary,  may  direct  the  adjournment^  or,  if  the  return  day 
of  the  order  has  elapsed,  the  continuance  of  the  proceedings  under  the  order  until  after 
the  return  of  the  warrant  and  his  decision  thereupon. 

DcHrattoii.— Code  ctv.  proo.,  |  2438. 


art  45  SUPPLEMENTARY  PROCEEDINGS  SS  789-786 

§  783.  Vacating  or  reviewing  warrant 

A  warrant  issued  as  prescribed  in  the  last  two  sections  may  be  vacated  or  modified 
as  prescribed  in  section  seven  hundred  and  seventy-four  of  this  act,  with  respect  to  an 
order. 

DerfTAtfon.— Code  dr.  proe.,  |  2439. 

§  784.  Undertaking  by  debtor  after  arrest. 

Where  a  judgment  debtor  has  been  arrested  and  brought  before  a  judge  by  virtue 
of  a  warrant  issued  as  prescribed  in  this  article,  and  it  appears  to  the  satisfaction  of  the 
judge,  from  his  examination  or  other  proof,  that  there  is  danger  that  he  will  leave  the 
state  or  conceal  himself,  and  that  he  has  property  which  he  has  unjustly  refused  to  apply 
to  the  satisfaction  of  the  judgment,  the  judge  may  make  an  order  requiring  him  to  give 
an  undertaking,  with  one  or  more  sureties,  in  a  sum  fixed  and  within  a  time  specified 
in  the  order,  to  the  effect  that,  from  time  to  time,  as  the  judge  directs,  he  will  attend 
before  the  judge,  or  b^ore  a  referee  appointed  or  to  be  appointed  in  the  proceedings, 
and  that,  until  discharged  from  arrest  by  virtue  of  the  warrant,  he  will  not  dispose  of 
any  of  his  property  which  is  not  exempted  from  seizure  by  section  seven  hundred  and 
seventy-seven  of  this  act.  If  he  fails  to  comply  with  the  order,  the  judge,  by  warrant, 
forthwith  must  commit  him  to  prison,  there  to  remain  until  the  close  of  the  examina- 
tion or  the  giving  of  the  required  undertaking;  except  thsrt  the  judge  may  direct  the 
sheriff  to  produce  him,  from  time  to  time,  as  required  in  the  course  of  the  proceedings. 


]l«HfMioB.--<3ode<iiT.sroe..|2i40;oriclnaUyreviaad  ■¥■  mlnaHwi  oT  JndKOMnt  4eMBr^-B«n«tt  ▼. 
from  oode  of  proe.,  |  202,  in  put.  Lewinaky,  66  Miac.  141.  121  N.  Y.  Supp.  378. 

§  786.  Order  to  examine  third  person. 

Upon  proof  by  affidavit  or  other  competent  written  evidence,  to  the  satisfaction  of 
the  judge,  that  an  execution  against  property  has  been  issued  as  prescribed  in  section 
seven  hundred  and  seventy-five  of  this  act,  and  either  that  it  has  been  returned  wholly  or 
partly  unsatisfied  or  that  it  has  not  been  returned;  and  also  that  any  person  or  corporation 
has  personal  property  of  the  judgment  debtor  exceeding  ten  dollars  in  value,  or  is  indebted 
to  him  in  a  sum  exceeding  ten  dollars;  the  judgment  creditor  is  entitled  to  an  order 
requiriiig  that  person  or  corporation  to  attend  and  be  examined  concerning  the  debt 
or  other  property  at  a  time  and  place  specified  in  the  order.  The  judge,  in  his  discre- 
tion, may  require  notice  of  the  subsequent  proceedings  to  be  given  to  the  judgment 
debtor  in  such  a  manner  as  he  deems  just.  But  a  receiver  shall  not  be  appointed  with- 
out such  a  notice,  except  as  otherwise  prescribed  by  law. 

DcriTstfoii.— Code  dv.  jproo.,  1 2441;  originany  revised  189  App.  Div.  647, 178  N.  Y.  Supp.  885;  Matter  of  Leslie, 

from  oode  of  proc.,  |  294,  in  part.  19  Misc.  667,  44  N.  Y.  Supp.  1103. 

Pmpctiy  aflBcted.— Matter  of  Ridaboek  ft  Oo.  ▼.  Appolntmaiit  of  reeclrer.— Qompreebt   t.    Scott, 

Seaakm,  71  Mwo.  606.  180  N.  Y.  Supp.  831.  27  Afiao.  192,  57  K.  Y.  Supp.  799. 

Appltatfim  to  CKccnton  and  adiiiliiiitniton.r—  Biamlnatton  after  appolntmeiit  of  recdrer.-^ 

King  ▼.  Burnett,  102  Miio.  161,  168  N.  Y.  Supp.  405.  Matter  of  DeniBon  t.  Jackson  Bros.   Realty  Co.,  158 

Where  JadfineBt  debtor's  estoto  HaMe.— Collins  App.  EHv.  476,  143  N.  Y.  Supp.  586. 

▼.  Beebe,  54  Hun  318.  7  N.  Y.  Supp.  442.  Collatonl    attoek.— Bucki    v.  Buoki,  26  Miso.  69, 

AffldaTlt.— Matter  of  Parish,  28  App.  Div   22,  60  N.  56  N.   Y.   Supp.  439. 

Y.  Snpp.  785;  Bowen  ▼.  Nickels,  30  App«  Dhr.  896.  51  Elgkt  to  contlnae  aamlnatloii.— Matter  of  First 

N.  Y.  Supp.  352;  Carley  v.  Lord,  56  App.  Div.  170,  67  National  Bank  ▼.  Gow,  139  App.  Div.  576,  124  N.  Y. 

N.  Y.  Supp.  640;  Matter  of  De  Leon,  63  App.  Div.  41,  Supp.  449. 

71  N.  Y.  Supp.  380;  Smith  v.  Cutter,  64  App.  Div.  412,  rlliiif  order.--SinnoU  v.  First  Nat.  Bank,  34  App. 

72  N.  Y.  Supp.  99;  Lowther  v.  Lowther,  110  App.  Div.  Div.  161,  64  N.  Y.  Supp.  417. 

122.  97  N.  Y.  Supp.  5;  Matter  of  Walker.  157  App.  Div.         limltotloii.— Peck  v.  Disken,  41  Misc.  473,  84  N. 
609;  142  N.Y.  Supp.  972;  Matter  of  Van  Senden  v.  Pratt.     Y.  Supp.  1094;  Matter  of  Drake  v.  Barxy,  73  Misc.  391. 

131  ^  Y.  Supp.  39. 

§  786.  Examination  before  judge  or  referee. 

An  order  requiring  a  person  to  attend  and  be  examined,  made  pursuant  to  any  provi- 
sion of  ibis  article;  must  require  him  so  to  attend  and  be  examined  either  before  the 
judge  to  whom  the  order  is  returnable  or  before  a  referee  designated  therein.  Where 
the  examination  is  taken  before  a  referee,  he  must  certify  to  the  judge  to  whom  the 
order  is  returnable  all  the  evidenpe  and  the  other  proceedings  taken  before  him. 

l^flrtTSttoii.— Code  dv.proe.,  1 2442;  oricinaUy  revised        Powers  of  rcTerae.— Weaver  v.   Brydges,  85  Hun 
from  oode  of  proo., J  296,  in  part.  503,  38  N^Y.  8upp._132. 

-Pe    " 


'eople  V.  Levy,  16  Misc.  615.  40  N.         Pecs.-— Brush  v.  Kelsey,  47  App.  Div.  270,  62  N.  Y. 
Y.  Supp.  743.  Supp.  214. 


Wke  may  fee  apMtaited  referee.— Hidey  v.  Novark, 
146  AppTDhr.  7.  129  N.  Y.  Supp.  769. 


SS  787-791 


CIVIL  PRACTICE  ACT 


art.  45 


§  787.  In  what  county  attendance  for  examination  may  be  compelled. 

If  the  judgment  debtor  or  other  person,  required  to  attend  and  be  examined,  in  this 
article,  or  the  officer  of  a  corporation  required  to  attend  in  its  behalf,  is,  at  the  time 
of  the  service  of  the  order  upon  him,  a  resident  of  the  state,  or  then  has  an  office  within 
the  state  for  the  regular  transaction  of  business  in  person,  be  cannot  be  compelled  to 
attend,  pursuant  to  the  order  op  to  any  adjournment,  at  a  place  without  the  county 
wherein  his  residence  or  place  of  business  is  situated. 

DcrlTStlon.— Code  oiv.proo.,  1 245d:  originally  revised         Apollefttloii.~Anway  v.  David,  9  Bun  396;  Poster 
from  code  of  proo.,  i  292,  in  part.  ▼.  wukinsoti.  37  Hun  242;  Merrill  ▼.  AHia,  46  Hun  618. 

§  788.  Order  for  reference  at  any  time. 

At  any  stage  of  the  proceedings,  the  judge  to  whom  the  order  is  returnable,  in  his 
discretion,  may  make  an  order  directing  that  any  other  examination  or  testknony  be 
taken  by,  or  that  a  question  arimng  be  referred  to,  a  referee  designated  In  tiie  order. 
Where  a  question  is  so  referred,  the  referee  may  be  directed  to  report  eHher  the  evi- 
dence or  the  facts. 

Dcrlrmtloii.— Code  oiv.  proe.,  i  2443;  originally  revised  Decision  of  rcTwee. — ^Maas  v.  McEntegart,  21  Mlae. 
from  code  of  proc.,  1 300,  in  part.  462,  47  N.  Y.  Supp.  678. 

§  789.  Oath  of  referee. 

Unless  the  parties  expressly  waive  the  referee's  oath,  a  referee  appointed  as  prescribed 
in  this  article,  before  entering  upon  an  examination  or  taking  testimony,  must  mbeeribe 
and  take  an  oath  that  he  will  faithfully  and  fairly  discharge  his  duty  upon  the  refer- 
ence and  make  a  just  and  true  report  according  to  the  best  of  his  understanding.  The 
oath  may  be  administered  by  an  officer  authorized  by  law  to  administer  an  oath,  and 
must  be  returned  to  the  judge  with  the  report  or  testimony.  * 

DerlTAttoli.— Code  oiv.  proc.,  |  2445 


§  790.  Proceedings  upon  examination  and  adjournments. 

Upon  an  examination  under  this  article,  each  answer  of  a  party  or  witness  examined 
must  be  under  oath.  A  corporation  must  attend  by,  and  answer  under  the  oath  of,  an 
officer  thereof,  and  the  judge,  in  his  discretion,  may  specify  the  officer.  Either  party 
may  be  examined  as  a  witness  in  his  own  behalf,  and  may  produce  and  examine  other 
witnesses,  as  upon  the  trial  of  an  action.  The  judge  or  referee  may  adjourn  any  proceed- 
ings under  this  article  from  time  to  time  as  he  thinks  proper. 


Dertvalloii. — Code  oiv.  proc.,  §2444;  oridnalb^  revised 


from  code  of  proc.,  §  292,  in  part,  1 296,  and~|  296,  in  part. 

Biaralnmaon,  fteope.---Matter  of  First  National 
Bank  v.  Gow.  139  App.  Div.  582,  124  N.  Y.  Supp.  454; 
People  v.  Hanbujy,  162  App.  Div.  337,  144  N.  Y.  Snpp. 
851;  Miller  v.  Weaver,  23  Miac.  254.  53  N.  Y.  Supp.  259; 
First  National  Bank  v.  Gow,  67  Misc.  547,  124  N.  Y. 
Supp.  755;  Canavan  v.  McAndrew,  20  Hun  46. 

Examination  of  corporation  thougb  dissolved. — 
Sanitary  Brass  Works  v.  Rubin  A.  Marcus,  110  Misc. 
565,  180  N.  Y.  Supp.  619. 


WltnesMS.-— Steinman  y.  Coalon,  79  Miso.  537.  141 
N.  Y.  Supp.  79;  Foster  v.  Wilkinson.  37  Hun  242. 

AiUoarninent.— Wri«ht  v.  Nostrand,  94  N.  Y.  31, 
revg.  48  N.  Y.  Super.  Ct.  441;  Feinberk  v.  Kutcoakjr, 


31 ;  Kaufman  v.  Thrasher,  10  Hun  438;  Weaver  v.  Br/dges, 
85  Hun  503,  33  N.  Y.  Supp.  132. 

Termination.^ — Feinberg  y.  Kutoooky,  147  App.  Div. 
393,  132  N.  Y.  Supp.  9. 


§  791.  Privilege  of  party  or  witness  upon  examination. 

A  party  or  a  witness  examined  in  a  special  proceeding,  authorized  by  this  article,  is 
not  excused  from  answering  a  question  on  the  ground  that  his  examination  will  tend 
to  con\act  him  of  the  commission  of  a  fraud;  or  to  prove  that  he  has  been  a  party  or 
privy  to,  or  knowing  of,  a  conveyance,  ^assignment,  transfer  or  other  disposition  of  prop- 
erty for  any  purpose;  or  that  he  or  another  person  claims  to  be  entitled,  as  against 
the  judgment  creditor  or  a  receiver  appointed  or  to  be  appointed  in  the  special  proceed- 
ing, to  hold  property  derived  from  or  through  the  judgment  debtor,  or  to  be  discharged 
from  the  payment  of  a  debt  which  was  due  to  the  judgment  debtor  or  to  a  person  in 
his  behalf.  But  an  answer  cannot  be  used  as  evidence  against  the  person  so  answering 
in  a  criminal  action  or  criminal  proceeding. 

DerlTatton.— Code  civ.  nroc.,  1 2460,  asam.  by  L.  1S81,  51  Hun  36, 3  N.  Y.  Supp.  601;  People  ex  reL  Roaobe  v. 

ch.  122;  originally  revised  from  code  of  proc.,  f  292,  last  Hanbury,  145  N.  Y.  Supp.  483. 

two  sentences.  Use  of  tMttmonjr  lo  crlnilml  actton.— Barbar  y. 

Appllcation.<~Wri«bt  v.  Nostrand,    94   N.   Y.    31;  People,  17  Hun  363;  LoomiB  v.  People,  19  Hun  601; 

Marx  y.  Spaulding,  43  Hun  365;  Lapham  v.  Marshall,  People  v.  Doyle,  58  Hun  535,  12  N.  Y.  Supp.  836. 
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Bt  4S  SOPPLBMENTARY  PROCEEDINGS  SS  702-794 

S  792.  Order  pennittiiie  person  indebted  to  p«y  debt  to  abadM. 

At  Any  time  after  the  commencement  of  a  9>eoUl  proceeding,  authoriied  by  this 
artiele,  uid  befwe  the  ki^xMntment  of  a  receiver  therein  or  the  ezteosiaii  of  a  receiver- 
stup  thweto,  the  judge  by  whom  the  order  or  wammt  was  granted  or  to  whom  it  is 
niamaiJiB,  upon  proof  by  affidavit  to  liis  aatiafaotioa  that  a  person  or  corporation  is 
mdebted  to  the  jiidgm«it  debtor,  aod  upon  such  a  notice  ipven  to  such  persom  aa  he 
deems  just,  or  without  notioe,  may  mijte  an  order,  in  his  discretion,  penuitting  the 
person  or  oorporation  to  pay  to  a  sheriff  designated  in  the  order  a  sum  on  account  of 
the  alleged  indebtedness,  not  exceeding  the  sum  which  will  satisfy  the  execution.  A  pay- 
ment tiiufi  made  is,  to  the  extent  thereof,  a  discharge  of  the  indebtedness,  except  aa 
agiunst  a  transferee  fnnn  the  judgment  debtor  m  good  faith  and  for  a  valuable  consid- 
raalion,  of  whose  rights  the  person  or  corporation  had  actual  or  constructive  notice  wh«i 
the  payment  ww  made. 


OB.— Cadedv.proa.,  (EUSisri^DallynvlMd  BuSilo  BUut  RoUa  Co.,  ST  Min.  30,  HB  N.  Y.  Bum. 

jt  pros.,  i»rta  ortl  2^.  297.  lOSO;  Bcitmmn  r.  New  York  ProduM  EicImius  BuL 

AppUotktD.— Il^icbta    ol    Pytbiu    v.    Muibtltan  101   Mwt.  282,  167  N.  Y.  Supp.  441:  Ceniral  Union 

a«T.  W.,  13  UiiD.  W.  34  N.  V.  Sofp.  aU:  SMuudy  Tnut  Co.  v.  AiatrKan  EUilosf  Traffic  Co.  (1931),  leS 

T.  Cunck,  18  MiH-W.  40  N.  Y.  Supp.  I1Z7;  Boyd  t.  App.  Div.  303,  IBON.  Y.  Supp.  671. 

i  793.  Order  requiring  delivery  of  money  or  proper^  to  sheriff  or  receiver. 

Where  it  appean  from  the  examinatiwi  or  testimony  taken  in  a  special  proceeding 
authorised  by  this  article  that  the  judgment  debtor  has  in  ius  possesaioa  or  under  his 
control  money  or  other  perswial  property  belonging  to  him,  or  that  one  or  more  articles 
ai  penonal  property  capable  of  delivery,  his  right  to  the  possession  whereof  is  not  sub- 
stantially disputed,  are  in  the  posseeoon  or  under  the  control  of  another  person,  the 
judge  by  whom  the  order  or  warrant  was  granted  or  to  whom  it  ia  returnable,  in  his 
discretion,  and  upon  such  a  notice  given  to  such  persons  aa  be  deen»  just,  or  without 
notice,  may  make  an  order  directing  the  judgment  debtor  or  other  person  immediately 
to  pay  the  money  or  deliver  the  articles  of  personal  property  to  a  sheriff  designated  in 
the  order,  unless  a  receiver  lias  been  appointed  or  a  receivership  has  been  extended  to 
the  special  proceeding,  and  in  that  case  to  the  receiver. 


bamai)d*olpio<].,pwUoIH293,aB7.  Oitgr,  10  Hit.  TSu.  31  N.  Y.  Sapp.  1130:  Mmllar  a 

AMllBatlDn.— BushoDu   t.    HuaC    BS   K.   Y.   MO,  Vma  Nni;  31  MiMt.  24g.  47  S.  V.  Supp.  702:  Mictsr  o 

nn.  33  Hub  S39:  Mqnr  V.  Monr,  T  Agp.  Div.  St3,  40  TnntMi,  Mo.,  33  Mih.  tMS,  60  N.  'T!  Supp.  171;  Qiu 

tt.Y.  Supp.  268;  Braduidc  r.  Atohib«ia,  fll  App.  Div.  t.  Aihlnr.  34  Mho.  396,  53  N.  Y.  Bupp.  S47;  Clsik  r 

473.  TON.  Y.  flinip.  SI7;  MaMsr  oI  Staiiih  T.  Root,  134  StAw,  tif  Min.  343,  154  N.  Y   ^upp   nni,  Stneoaoa  v 

App.  DiT.  433,  43S,  IIB  N.  Y.  Supp.  3B5:  KnighU  ol  -    "■  "  -    ■--    - 

fytld»J  T,  MuhatUn  a>T.  InR..  19  MIk.  SM.  34  N.  Y. 

^utodtctton.— Matter  of  ¥im  ».  H»»«,  78  App.  Div.  S6;'c^eir'v!"'lv'M."l.i  Hdw!"m. 
341,  7S  N.  Y.  Supp.  1;  Cluk  v.  BbMw,  Bl  Mi«a.  14S,  IM         Onin  dlr«etliif  payni«iit._8ahnu[h  v.  Dry 

N.  Y.  Supp.  1101;  FIrM  Mkt.  B>ak  i.  Wilfon,  13  Hun  Skv,  Builc,  S6  N.  Y.  3M:  Wh<hl.  v.  Cabot,  ae  N.  1 

333:  CbMtnut  v.  Grnnber^  182  N.  Y.  Bupp.  137.  Kinoey  v.  South  Shore  Nutunil  Gu  i  Fual  Co..  : 


!^*TSt 


'l«bt 


r.  SB.  93.  nvf.  140  App.  Div.  041.  138  N.  Y,  Supp.  1 


{.  Supp.  10S2;  Pommerauta  v.  Bloom.      Krono  »,  Klot..  3  App.  Div.  587,  38  N.  Y.  Supp.  33Si 
33  Mat.  7M.  es  N.  Y.  Bupp.  S71;  Fluey  v.  Smitb,  83     Mattar  of  Weld.  34  App.  Div.  471.  M  N.  Y.  Bupp.  353; 


aun  3tS,  34  N.  Y.  Sapp.  fta  Matter  of  Shwmon  v,%tiier.  TS  App.  Div.  279,  78N.  Y. 

VtaitU  H  ta   tUI*  ta   inf  Ij  ^— Hnmbolih  Ei-  Supp.  163;  DuDy  v.  Danoa.  2  Muc  401.  31  N.  Y.  Supp. 

plMaSan  Co.  v.  Fritnh,  IM  Anh  Div.  90,  134  N.  Y.  97$:  Servan  v.  Lomre,  3  Miao.  113,  21  N.  Y.  Bupp. 

Supp.  747:  Matlw  of  Flynn,  IfiTApp.  Div.  341.  141  N.  10S3:  Oattoa  Cvriaas  Co.  v.  RiebanlKO.  S  Miao.  «&, 
Y.  Sium.  807;  BaraataiD  v.  Travsno.  82  Miio,  411.  413.  ,  27  N.  Y.  Bupp.  62S:  Maai  v.  MDEutwart,  30  Miao.  S7S, 

143  if.  Y.  Supp.  1061;  Kantor  Bra*,  v.  Wile.  93  Miio.  49  N.  Y.  Supp.  534;  Moiler  v.  Weill,  39  Hun  S87;  Smith 

438,  1S8  N.  Y.  Supp.  116;  Friedman  v.  Stain,  138  N.  Y.  v.  MoQuade,  6B  Hun  374,  13  N.  Y.  Simp.  82;  Waldion 


,.  . r,  IS  N.  Y.  Supp.  a__. 

Order  dlrecUnc  conTcr><>ee. — Rourke    v.   Turrell, 

„ , — , , —    _, ..      138  N.  Y.  Sum..  MS. 

Waldton.  SO  N.  Y.  338:  RomaiBe  t.  CEaunoey.  139  If.  Y.         HodlflealtoD  o(  order.— Matter  of  Flynn.  SO  Miao. 
„.   ___   .„=..-.„   ,..,   -u-   = —   ,»,.., ....„      ™   -WN.  Y.  Sopp-TSa. 


t  ■MMjtj  ikaald  ba  upUad.— PoweU  v.  I38  N.  Y.  Sum>.  t 
a.Sotf.Y.  33S:  RomaiBB  T.^aunoey.  139  If.  Y.  HodlfleallaD  ol 
— "      1.  HS:  A]«iaoder  V.  ~    "   ~ 

r.  Supp.  639;  Blake 


§  794.  Duty  of  sheriff  to  whom  money  or  property  delivered. 

If  the  sheriC  to  whom  money  is  pwd  or  other  property  is  delivered,  pursuant  to  an 
order  made  as  prescribed  in  either  of  the  last  two  sections,  does  not  then  hold  an  exe- 
cutJan  upon  the  judgment  against  the  property  of  the  judgment  debtor,  he  has  the 
same  righ'ts  and  powers  and  is  subject  to  the  same  dutite  and  liabilities  with  respect  to 
the  moaey  or  property  as  if  the  money  had  been  collected  or  the  property  bad  been  levied 
upon  by  bim  by  virtue  of  such  an  execution;  except  as  otherwise  prescribed  in  the  next 
section. 

DvlTMIOB.-Cada  cdv.  proa.,  1 344a.  orisUwUy  ravkad  trgm  aoda  o(  pcoo..  parU  of  H  »>.  297. 


SS  796-798  CIVIL  PRACTICE  ACT  art.  45 

§  796.  Application  of  money  or  property. 

After  a  receiver  has  been  appointed,  or  a  receivership  has  been  extended  to  the 
special  proceeding,  the  judge,  by  order,  must  direct  the  sheriff  to  pay  the  money  or 
the  proceeds  of  the  property,  deducting  his  fees,  to  the  receiver;  or,  if  the  case  so  re- 
quires, to  deliver  to  the  receiver  the  property  in  his  hands.  But  if  it  appears  to  the  satis- 
faction of  the  judge  that  an  order  appointing  a  receiver  or  extending  a  receivership  is 
not  necessary,  he  may  direct  the  sheriff,  by  an  order  reciting  that  fact,  to  apply  the 
money  so  paid,  or  the  proceeds  of  the  property  so  delivered,  upon  an  execution  in  favor 
of  the  judgment  creditor  issued  either  before  or  after  the  payment  or  delivery  to  the 
sheriff;  and  a  receiver  appointed  pursuant  to  the  provisions  of  this  artide,  may  lease, 
on  leave  of  a  judge  having  power  to  appoint  such  receiver,  the  real  property  tl^t  shall 
come  into  his  possession,  for  such  time  as  shall  be  necessary  to  realize  moneys  sufficient 
to  satisfy  the  judgment,  with  interest  thereon  and  costs  of  the  special  proceeding. 

DcrlTfttloii.— Code  eiv.  proc.,  i  2449;  origiBaUy  reviaed  from  code  of  proc,  put  of  U  208, 207. 

§  796.  Order  affecting  money  or  property  where  proceeding  discontinued  or 
surplus  remains. 

Where  money  is  paid,  or  property  is  delivered,  as  prescribed  in  the  last  four  sections, 
and  afterwards  the  special  proceeding  is  discontinued  or  dismissed;  or  the  judgment  is 
satisfied  without  resorting  to  that  money  or  property;  or  a  balance  of  the  money  or  of 
the  proceeds  of  the  property  or  a  part  of  the  prox)erty  remams  in  the  sheriff's  or  the 
receiver's  hands,  after  satisfying  the  judgment  and  the  costs  and  expenses  of  the  special 
proceeding;  the  judge  must  make  an  order  directing  the  sheriff  or  receiver  to  pay  the 
money  or  deliver  the  property  so  remaining  in  his  hands  to  the  judgment  debtor  or  to 
such  other  person  as  appears  to  be  entitled  thereto,  upon  payment  of  his  fees  and  all 
other  sums  legally  chargeable  against  the  same. 

DertTStton. — Code  dv.  proc.,  i  2450;  originally  revised  from  code  of  proc,  parte  of  ||  293,  207. 

§  797.  Injunction  restraining  transfer  or  interference. 

The  judge  by  whom  the  order  or  warrant  was  granted  or  to  whom  it  is  returnable 
may  make  an  injunction  order  restraining  any  person  or  corporation,  whether  a  party 
or  not  a  party  to  the  special  proceeding,  from  makiog  or  suffering  any  transfer  or  other 
disposition  of,  or  interference  with,  the  property  of  the  judgment  debtor,  or  the  property 
or  debt  concerning  which  any  person  is  required  to  attend  and  be  examined,  until  further 
direction  in  the  premises.  Such  an  injunction  order  may  be  made  simultaneously  with 
the  order  or  warrant  by  which  the  special  proceeding  is  instituted,  and  upon  the  same 
papers;  or  afterwards,  upon  an  affidavit  showing  sufficient  grounds  therefor.  The  judge  or 
the  court,  as  a  condition  of  granting  an  apphcation  to  vacate  or  modify  the  injunction 
order,  may  require  the  apphcant  to  give  security  in  such  a  sum  and  in  such  a  manner  as 
justice  requires. 

DcrlTAtioii.— Code  dv.  proo.,  1 2451 ;  originally  revised  Bffeet  of  l]Uaii€ttoii*-~StiauflB  y.  Yorkville  Bank,  32 

from  code  of  proc.,  11  208,  299,  and  part  of  f  297.  Miac.  2S9,  65  N.  Y.  Supp.  703;  NeveU  v.  Cutler,  10  Hun 

AffldaTlt.— Matter  of  LesUe.  19  Misc.  667.  44  N.  Y.  74. 
Supp.  1103. 

§  798.  Mode  of  service  of  certain  orders. 

An  injimction  order,  or  an  order  requiring  a  person  to  attend  and  be  examined, 
made  as  prescribed  in  this  article,  must  be  served  as  follows: 

1.  The  original  order  under  the  hand  of  the  judge  making  it  must  be  exhibited  to  the 
person  to  be  served. 

2.  A  copy  thereof  and  the  affidavit  upon  which  it  was  made  must  be  delivered  to  him. 
Ser\'ice  upon  a  corporation  is  sufficient  if  made  upon  an  officer  to  whom  a  copy  of  a 

summons  must  be  delivered  where  a  summons  is  personally  served  upon  the  corporation; 
unless  the  officer  is  specially  designated  by  the  judge,  as  prescribed  in  section  seven 
hundred  and  ninety  of  this  act. 


DerlTatloii.— Code  civ.  proc..  |  2452;  originally  new  116  N.  Y.  Supp.  906;  Matter  of  Ward  v.  Stoddard.  70 

aa  inscoled  in  code  civ.  i»roc.    But  aee  R.  S.,  pt.  3,  ch.  7,  Miac.  606,  511, 127  N.  Y.  Supp.  713;  People  ex  lel.  Grant 

tit.  3,  i  44.  V.  Warner.  51  Hun  53,  3  N.  Y.  Supp.  768. 

N«ec8Bltj  of  service* — Matter  of  Meyer  v.  Conaoli-  Inaeenmte  eopy. — ^Matter  of  Wyuoan,  76  App.  Div. 

dated  Ice  Co..  196  N.  Y.  471.  affg.  132  App.  Div.  265,  292.  78  N.  Y.  Supp.  546. 


art.  45  SUPPLEMENTARY  PROCEEDINGS  Si  799-«02 

§  799.  Service  of  warrant  of  arrest 

The  sheriff,  when  he  arrests  a  judgment  debtor  by  virtue  of  a  warrant  issued  as 
prescribed  in' this  article,  must  deliver  to  him  a  copy  of  the  warrant  and  of  the  affidavit 
upon  which  it  wt»  granted. 

HcrlfBtfsii.— Code  dv.  proe^  I  2453. 

m 

§  800.  Puhishment  for  disobedience  of  order. 

A  person  who  refuses  or  without  sufficient  excuse  neglects  to  obey  an  order  of  a  judge 
or  r^eree,  made  pursuant  to  the  last  two  sections,  or  to  any  other  provision  of  this  article, 
and  duly  served  upon  him,  or  an  oral  direction  given  directly  to  him  by  a  judge  or 
referee,  in  the  course  of  the  special  proceedings,  or  to  attend  before  a  judge  or  referee 
aceording  to  the  command  of  a  subpoena  duly  served  upon  him,  may  be  punished  by 
the  judge  of  or  by  the  court  out  of  which  the  execution  was  issued,  by  the  county  judge, 
the  special  county  judge  or  the  special  surrogate,  of  the  county  to  which  the  execution 
was  issued,  or  by  the  dty  court  of  the  city  of  New  York  or  a  justice  thereof  if  the 
proceedings  were  instituted  before  such  court  or  any  justice  thereof,  as  for  a  contempt. 

DerivmtlOD.~Code    civ.    proc..  12457,    as    am.    by  246,  133  N.  Y.  Suro.  603;  Matter  of  Price,  78  Misc.  42, 

L.  1911,  di.  558;  origiDaUy  revised  from  code  of  proc.,  137  N.  Y.  Bupp.  732. 

i  80i;  in  part.  Grounds  of  contempts— Matter  of  Dwyea,  17  App. 

Kdrcrenees. — Diaobedienoe  of  lawful  mandate  a  civil  Div.  540.  45  N.  Y.  Bupp,  703;  Feinbers  v.  Kutoosky,  147 

contempt,  judiciary  1.,  |  753;  prooeediucs  to  punish  for  App.  Div.  393. 182  N.  Y.  Supp.  9;  People  v.  Hanbuxy,  162 


^.   X.  Dupp.  Cits;  Matter  oi  eackm  v.  urosaman,  lo/  Kicnarason,  o  jhisc.  400,  '^  n.  x.  Bupp.  ozo:  Matter  of 

App.  Div.  940,  152  N.  Y.  Supp.  1141;  Gamman  v.  Berry.  Btell,  78  Misc.  40,  137  N.  Y.  Supp.  703;  Groafaut  v.  Kine- 

34  Hun  138.  tophote  Corporation,  93  Miac  558.  157  N.  Y.  Supp.  312; 

SpecMcAtlon    of  question   aDswered.~MatteT  of  Jones  v.  Rettig,  98  Misc.  487,  164  N.  Y.  Supp.  730; 

ShorwiU  v.  Gamines,  152  App.  Div.  758, 137  N.  Y.  Supp.  Tucker  v.  Crooks,  22  Hun  579;  Meyer  v.  Herbert,  64  Hun 

545;  Matter  of  Silberman  Dairy  Co.  v.  Econopouly,  177  200. 19  N.  Y.  Supp.  132;  Cauda  v.  Gollner,  26  N.  Y.  Supp. 

App.  Div.  97,  163  N.  Y.  Supp.  824:  Matter  of  East  River  449, 

Bank  v.  De  Lacy,  37  Misc.  765,  76  N.  Y.  Supp.  927;  Amoant  of  fine.— Ludeke  v.  Couraen.  3  Misc.  559,  23 

Kindrick  v.  Wandall,  88  Hun  518,  34  K.  Y.  Supp.  976.  N.  Y.  Supp.  314;  Meyer  v.  Dreyspring.  3  Misc.  660,  23 

InnrfBcient  notlce.->Gibb8  v.  Prindle,  9  App.  Div.  N.  Y.  Supp.  315;  Matter  of  Eigenmacbt  v.  Herter,  74 

29, 41  N.  Y.  Supp.  132:  Vingut  v.  Sire.  163  App.  Div.  529,  Misc.  405.  132  N.  Y.  Supp.  282;  Amcndola  v.  Zema,  93 

148  N.  Y.  Supp.  633;  Aborn  v.  Herbert,  Robertson  A  Co.,  Misc.  525.  157  N.  Y.  Supp.  273;  ReynoMs  v.  Gilchrist,  9 

94  Misc.  637.  158  N.  Y.  Supp.  565.  Hun  203. 

Contempt.— Matter  of  Stcinmann   v.   Conlon.   208  Appeal.^ Wolf  v.  Buttner,  6  Misc.  119, 26  N.  Y.  Supp. 

N.  Y.  198;  Matter  of  Goidon  v.  Feldberg,  149  App.  Div.  52;  Hart  v.  Johnson.  43  Hun  505. 

§  801.  Continttance  of  proceedings  before  another  judge  in  certain  cases. 

Sections  seventy-^ight  and  ninety-three  of  this  act  apply  to  a  special  proceeding  institu- 
ted as  prescribed  in  this  article;  and  the  judge  before  whom  it  is  continued,  as  pre- 
scribed in  either  of  those  sections,  is  deemed  to  be  the  judge  to  whom  an  order  or  warrant 
is  returnable,  for  the  purpose  of  any  provision  of  this  article. 

DOTlvntlon.— Code  civ.  proo.,  )  2462.  The  reference  Apnllc»tlon.~Matter  of  Wilson  v.  Bracken.  150 
in  i  2462  to  code  civ.  proc.,  |  279  has  been  obsolete  since  App.  Div.  577,  135  N.  Y.  Supp.  435;  Matter  of  Nejex.  54 
the  repeal  of  i  279  by  L.  1896.  ch.  946.  ^liac.  38,  104  N.  Y.  Supp.  505;  Bridges  v.  Koppeknan.  63 

Misc.  27.  117  N.  Y.  Supp.  308. 

§  802.  Discontinuance  or  dismissal  of  proceed^s. 

A  special  proceeding  instituted  as  prescribed  in  this  article  may  be  discontinued  at 
any  time,  upon  such  terms  as  justice  requires,  by  an  order  of  the  judge  made  upon  the 
application  of  the  judgment  creditor.  Where  the  judgment  creditor  unreasonably  neg- 
lects or  delays  to  proceed,  or  where  it  appears  that  his  judgment  has  been  satisfied,  his 
proceedings  may  be  dismissed,  upon  like  tenns,  by  a  like  order  made  upon  the  application 
of  the  judgment  debtor,  or  of  ^e  plaintiff  in  a  judgment  creditor's  action  against  the 
debtor,  or  of  a  judgment  creditor  who  has  instituted  either  of  the  special  proceedings 
authorized  by  this  article.  Where  an  order  appointing  a  receiver  or  extending  a  re- 
ceivership has  been  made  in  the  course  of  the  special  proceeding,  notice  of  the  applica- 
lion  for  an  order  specified  in  this  section  must  be  given,  in  such  a  manner  as  the  judge 
ieems  proper,  to  all  persons  interested  in  the  receivership,  as  far  as  they  can  conveniently 
be  ascertained. 

D«lf»tloii«— Code  dv.  proc.,  i  2454.  Indeflnlto  adloiinuiMnt.— Matter  of  Rotbsohild  v. 

AppllCBtloilw— Matter  of  Holton  v.  Robinson,  59  App.     Gould.  84  App.  I>iv.  196,  82  N.  Y.  Supp.  89. 
Div.  45^  69  N.  Y.  Supp.  33:  Matter  of  Schwannecke  v.        LftpAe  of  procecdlns* — Matter  of  Wilson  v.  Bracken, 
alenny.  54  Misc.  36,  103  N.  Y.  Supp.  499;  Stanley  v.     150  App.  Div.  677,  135N.  Y.  Supp.  436. 
i^vett,  14  Hun  412.  KcTlval  of  pioceedliic.--Matter  of  Wilson  v.  Bracken, 

150  App.  Div.  577,  135  N.  Y.  Supp.  435, 

287 


§  806.  Notice  when  other  action  or  proceeding 

The  judge  must  ascertain  if  practicable,  by  the  oath  of  the  judgment  debtor  or  other- 
wise, whether  a  judgment  creditor's  action  or  another  special  proceeding  instituted 
as  prescribed  in  tliis  article  is  pending  against  the  judgment  debtor.  If  eil£er  is  pend- 
ing, and  a  receiver  has  not  been  appointed  therein,  notice  of  the  application  for  the 
appointment  of  a  receiver  and  of  all  the  subsequent  proceedings  respecting  the  receiver- 
ship must  be  given,  in  such  a  manner  as  the  judge  directs,  to  the  judgment  creditor 
prosecuting  it. 

Dcrlvattoii.— Code  cxr.  proo..  1 2405;  originally  revised     Supp.  91 ;  Sheffield  Farms  Co.  v.  Burr,  13  Miso.  5. 34  N.  Y 
firom  eode  of  proc.,  |  296,  in  part.  Sura.  74. 

In  genermC— Darrow  v.  Riley.  5  Misc.  363,  26  N.  Y.        Waiver.— Bamett  v.  Moore,  20  Miso.  618,  46  N.  Y. 

Supp.  668. 

§  807.  Extension  of  existing  receiverslup. 

Only  one  receiver  of  the  property  of  a  judgment  debtor  shall  be  appointed.  Where 
a  receiver  thereof  has  already  been  appointed,  the  judge,  instead  of  making  the  order 
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§  803.  Costs  to  judgment  creditor. 

The  judge  may  make  an  order  allowing  to  the  judgment  creditor  a  fixed  sum  as  costs, 
consisting  of  his  witnesses'  fees  and  other  disbursem^its,  and  of  a  sum  in  addition  thereto 
not  exceeding  thirty  dollars;  and  directing  the  payment  thereof  out  of  any  money 
which  has  come  or  may  come  to  the  hands  of  the  receiver  or  of  the  sheriff;  or,  within 
a  time  specified  in  the  order,  by  the  judgment  debtor  or  other  person  against  whom 
the  special  proceeding  is  instituted. 

DcrlTStlon. — Ck)de  oiv.  proc.,  i  2455;  originally  revised  Nottee  to  ddbtor. — Serren  v.  Lowerre,  3  Misc.  118,  23. 
from  code  of  proo.^  301,  in  part.  N.  Y.  Supp.  1052. 

AppUeatton. — Hutson  ▼.  Weld.  38  Hun  142.  Costs  and  fees^^Matter  of  Thompson,  31  Misc.  802. 

62  N.  Y.  Supp.  1038;  Provost  ▼.  Famll,  13  Hun  303. 

§  804.  Costs  to  judgment  debtor. 

Where  the  judgment  debtor  or  other  person  agunst  whom  the  special  proceeding 
is  instituted  has  been  examined,  and  property  applicaUe  to  the  payment  of  the  judgment 
has  not  been  discovered  in  the  course  of  the  special  proceeding,  the  judge  may  make 
an  order  allowing  him  a  like  sum  as  costs,  and  directing  the  payment  thereof,  within 
a  time  specified  in  the  order,  by  the  judgment  creditor,  or,  except  where  it  is  allowed  j 

to  the  judgment  debtor,  out  of  any  money  which  has  come  or  may  come  to  the  hands  ' 

of  the  receiver  or  of  the  sheriff. 

DcrfratfMi. — Code  dv.  pros.,  1 2456;  originally  revised  from  oode  of  proc.,  |  301,  in  part. 

§  806.  Appointment  of  receiver. 

At  any  time  after  making  an  order  requiring  the  judgment  debtor  or  any  other  per- 
son to  attend  and  be  examined,  or  issuing  a  warrant,  as  prescribed  in  this  article,  the 
judge  to  whom  the  order  or  warrant  is  returnable  may  make  an  order  appointing  a 
receiver  of  the  property  of  the  judgment  debtor.    At  least  two  days'  notice  of  the  appli-  j 

cation  for  the  order  appointing  a  receiver  must  be  given  personally  to  the  judgment  > 

debtor,  unless  the  judge  is  satisfied  that,  with  reasonable  diligence,  he  cannot  be  found  j 

within  the  state;  in  which  case,  the  order  must  recite  that  fact,  and  may  dispense  with 
notice  or  direct  notice  to  be  given  in  any  manner  which  the  judge  thinks  proper.  But 
where  the  order  to  attend  and  be  examined,  or  the  warrant,  has  been  served  upon  the 
judgment  debtor,  a  receiver  may  be  appointed  upon  the  return  day  thereof  or  at  the  ' 

close  of  the  examination  without  lurther  notice  to  him.  i 

DcriratlMU— <:;od0  oiv.  proe.,  1 2464;  originally  revised  C.  Co^  92  Miso.  241. 155  N.  Y.  Supp.  543;  Underwood  v. 

from  code  of  proc.,  |  298,  in  part.  Sutcline,  10  Hun  453,  revd.  on  another  point,  77  N.  Y. 

References.— Receivers     generally,     rules     of     civil  58;  Bolt  v.  Hauser,  57  Hun  567,  11  N.Y.  Supp.  366,  868: 

practice,    175-180.  Smith  v.  Davis,  63  Hun  100.  17  N.  Y.  Supp.  614;  Pahner 

Application. — Gomprecht  v.  Scott,  27  Misc.   192,  57  v.  Colville,  18  N.  Y.  Supp.  509;  Baker  v.  Brandage,  20 

N.  Y.  Smud.  799;  O'Connor  v.  Mechanics'  Bank,  54  Hun  N.  Y.  Supp.  792. 

272,  7  N.  Y.  Supp.  380,  revd.  on  another  point,  124  N.  Y.        Tfme  or  appolntmeBt. — Fawoett  v.  City  of  New 

324;  Lindsley  v.  Van  Cortlandt,  67  Hun  145.  22  N.  Y.  York,  112  App.  Div.  155,  98  N.  Y.  Supp.  286. 
Supp.  222.  affd.,  142  N.  Y.  682;  Matter  of  Crane.  81  Hun         Seeniitj.— Qifford  v.  RiMn«.  48  Hun  128.  8  N.  Y. 

96.  30  N.  Y.  Supp.  616.  Supp.  279. 

Appointment  of  receiver. — ^Wxight  v.  Nostrandt,  94        Notice,  service. — ^Moore  v.  Emple,  17  App.  Div.  218, 

N.  Y.  31;  Smith  v.  Cutler,  64  App.  Div.  412.  72  N.  Y.  45  N.  Y.  Supp.  539;  Grace  v.  Curtiss.  3  Misc.  558. 23  N.  Y. 

Supp.  99;  Matter  of  Darling,  108  App.  Div.  48,  95  N.  Y.  Supp.  321;  Catholic  Univernty  of  America  v.  Conrad,  27 

Supp.  492;  Matter  of  Ryan  v.  Wagnes,  143  App.  Div.  176.  Misc.  326,  57  N.  Y.  Supp.  820;  Henry  v.  Furbish.  30  Misc. 

127  N.  Y.  Supp.  973;  Daly  v.  Wood,  29  MIm.  105,  60  822.  62  N.  Y.  Supp.  247;  AAlbyv^Twnet,  22  Hun  226. 
N.  Y.  Supp.  194;  Boucker  Contracting  Co.  \.  Callahan 
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prescribed  in  the  last  section  but  one,  must  make  an  order  extending  the  receiverahip 
to  the  special  proceeding  before^him.  Such  an  order  gives  to  the  judgment  creditor  the 
same  rights  as  if  a  receiver  was  then  appointed  upon  his  application,  including  the  right 
to  apply  to  the  court  to  control,  direct  or  remove  the  receiver,  or  to  subordinate  the  pro- 
oee<tingB  in  or  by  which  the  receiver  was  appointed  to  those  taken  imder  his  judgment. 

DerlfBtioiL.— Code  dv.  proc.,  |  3466;  originaUy  partly  Goddard  v.  Stiles.  00  N.  Y.  199;  Stephens  ▼.  Meriden 

mm,  and  partly  from  oode  of  proo.,  §  298.  Biitannia  Co.,  160  N.  Y.  178.  nvf.  13  Appw  Dir.  368.  43 

Eefcrence. — ^Exteosian  of  receivership^  rules  of  civil  N.  Y.  SvLpp.  226;  N.  Y.  Loan  i  Improvement  Co.  v. 

practice.  179.  Navarro,  38  Mise.  436. 77  N.  Y^  Supp.  lOOiS:  State  Bank  v. 

AppUnttoai— Connolly   v.    Kiets.   78   N.    Y.   620;  QUI.  23  Hun  410. 

§  808.  Receiver  must  be  resident  of  state. 

No  person  shall  be  appointed  a  receiver  in  this  state  who  is  not  a  resident  thereof, 
nor  shall  any  person  continue  to  act  as  reodver  after  he  ceases  to  be  a  resident  thereof, 
and  the  judgment  creditor  may  apply  to  the  court  or  judge  that  appointed  such  receiver, 
vnthin  thirty  days  after  said  receiver  ceases  to  be  a  resident  of  this  state,  for  the  appoint- 
ment of  another  person  in  his  place,  upon  such  notice  to  the  persons  interested  as  the 
court  or  judge  may  direct* 

D«flma9a.~Code  dv.  pioe.,  i  3469.  nbd.  6,  as  added  by  L.  1893.  oh.  85. 

§  809.  Vesting  of  property  in  receiver. 

The  property  of  the  judgment  debtor  is  vested  in  a  receiver  who  has  duly  qualified,  fiom 
the  time  of  filing  the  order  appointing  him.  or  extending  his  receivens^p,  as  the  case 
may  be;  subject  to  the  following  exceptions: 

1.  Real  property  is  vested  in  the  receiver  only  from  the  tune  when  the  order  or  a 
certified  copy  thereof,  as  the  case  may  be,  is  filed  with  the  clerk  of  the  county  where 
Hisffltoated. 

2.  Where  the  judgment  debtor  at  the  time  when  the  order  is  filed  resides  in  another 
county,  of  the  state,  his  personal  property  is  vested  in  the  receiver  only  from  the  time 
yrhiNi  a  copy  oi  l&e  order,  certified  by  the  de^k  in  whose  office  it  is  recorded,  is  filed 
with  the  cleric  of  the  county  ^ere  he  resides. 

DerivsttoD.— Code  dv.  proo..  1 2468;  orisinally  revised  Miso.  336.  34  N.  Y.  Supp.  457;  Bovnton  v.  Seibert,  33 

from  oode  of  piroo^  |  298.  in  part.  Miso.  310.  68  N.  Y.  Supp.  562;  Matter  of  Darners  v. 

In  MiMmL— Ocaham  v.  Lawyers'  Title  Ins.  Co..  20  Stembeiger.  52  Miso.  532,  102  N.  Y.  Supp.  740;  Bart- 

App.  Div.  440.  46  N.  Y.  Supp.  1055;  Glfford  v.  Rising,  kowqik  v.  Sampson.  73  Miso.  446,  133  N.  Y.  Supp.  401; 

59  HuA  42;  12  N.  Y.  Supp.  428;  Fltspatriok  v.  Moses.  84  Lovins  v.  Laub.  85  Mise.  336.  147  N.  Y.  Sapp.  304; 

App.  Div.  242.  54  N.  Y.  Supp.  426;  Droege  v.  Baxter,  Berliner  v.  Kuttnerr.  85  Miso.  461,  147  N.  Y.  Supp.  308; 

69  App.  Div.  58.  74  N.  Y.  Supp.  558.  affd..  173  N.  Y.  639;  Stevenson  v.  Stevenson.  34  Hun  167;  Spencer  v.  Befdell, 

flekeii  v.  Baton.  81  Appu  Dtv.  423.  81  N.  Y.  Supp.  50;  45  Hun  179:  Masfien  v.  Amecman,  51  Hun  244,  4  N.  Y. 

Pettibone  v.  Drakeford.  37  Hun  628.  Supp.  681;  Metoalf  v.  Del  VaUe.  64  Hun  245.  19  K.  Y. 

AppilCfttlDiL'-Joasa  v.  Arkenburi^  112  Appi  •  DLv.  Supp.  16;  Bennett  t.  WolfoUc.  80  Hun  890. 80  N.  Y.  Supp. 

483. 485.  98  N;.  Y.  Supp.  532.  328;  Norcroes  v.  HolUnssworth.  83  Hun  127.  3  N.  Y. 

FOlBt  evpy  Of  Mmr  of  siipolntai«iit.-^Fane!iiI  Hall  Supp.  627;  BUm  v.  Raynor,  91  Hun  250.  36  N.  Y.Supp. 

Nat.  Bsok  V.  Busstng,  147  N.  Y.  665:  Niooll  v.  Sp<»ees,  156. 

105  N^.  Y.  1;  Frelericks  v.  Moir,  28  Hun  417.  When  title  vests  In  recelTer. — MoCorkle  v.  Hemnan. 

Beeefr«r*8  feUitn  to  me  bea«.^Mulst«in  Co.  v.  117  N.  Y.  297;  Mover  v.  Moyer.  7  App.  Div.  523.  40 

Citr  of  Nev  York.  213  N.  Y.  308.                       .       _,  N.  Y.  Supp.  258;  Matter  of  Pennsylvania  Glass  Co..  28 

rnpaif  vestInK  In  reeelrer. — ^Reynolds  v.   iEtna  Misc.  130,  53  N.  Y.  Supp.  1067;  Madera  v.  Whallon,  74 

life  las.  Co,,  160  N.  Y.  635,  affe.  28  App.  Div.  5»1,  51  Hun  372,  26  N.  Y.  Supp.  614;  iOmball  v.  BuneU.  14  St. 

N.  Y.  Supp.  446;  Whyte  v.  Denike.  53  App.. Div.  425.  65  Rep.  530. 

N.  Y.  Supp.  1081;  Chadeayne  v.  Quyer,  83  App.  Div.  Beeelrer'i  riffht  of  action.— Payne  v.  Booker,  87 


Si.  Y.  supp.  11151;  Ubaaeayne  v.  uuyer,  Sd  App.  uiv. 
403, 82  £C  Y.Supp.  198; Edgeriey  v.  Blackburn.  140  App. 
Plv.  4^9.  433.  nS  N.  Y.  Supp.  353;  Humboldt  Explora- 


N.  Y.  154,  revg.  22  Hun  28;  MaadevUle  v.  Avery.  124 
N.  Y.  376.  revg.  57  Hun  78.  10  N.  Y.  Supp.  823;  Chariier 
„  Ca  V,  Fritaeh.  150  App.  t>iv.  90. 184  N.  Y.  Supp.  747;  v.  Saginaw  Steel  Steamship  Co..  7  Apo.  Div.  609»  40  N.  Y. 
Matter  of  Walker.  157  App.  Div.  609.  142  S.  Y.  Supp.  Supp.  278;  Levey  v.  Bull,  47  Hun  350;  O'Connor  v.  Mer- 
972;  Peoplef  V.  Cooks.  102  App.  Dir.  453,  147  N".  Y.  Supp.  ehants'  Bank.  64  Hun  624, 19  N.  Y.  Simp.  319. 
829;  Stemert  v.  Van  Akeo.  165  App.  Div.  203.  209,  150  Deotb  of  Judcment  debtor.— M.atter  of  Tribune 
N.  Y.  Supp.  525;  David  Mayer  Brewing  Co.  v,  Risto.  13     Association,  13  Misc.  326.  34  N.  Y.  Supp.  459. 

i  8l6.  Extension  of  receiver's  title  to  personal  property. 

Where  the  receiver's  title  to  personal  property  has  become  vested,  as  prescribed  in 
the  last  sectaon,  it  also  extends  back  by  i^ationy  for  the  benefit  of  the  judgment  cred- 
itor in  whose  behalf  the  spedal  proceeding  was  instituted,  as  follows: 

1.  Where  an  order  requiring  the  jud[^ent  debtor  to  attend  and  be  examined,  or  a 
wanant  reqniiing  the  sheriff  to  arrest  him  and  bring  him  before  the  judge,  has  been 
served  before  the  appointment  of  the  receiver  or  the  extension  of  the  receivership,  the 
receiver^  title  extnuis  back,  so  as  to  inelude  the  personal  property  of  the  judgment 
debtor  at  the  tone  of  the  service  of  the  order  or  warrant. 

2.  Where  an  order  or  warnuit  has  not  been  served,  as  specified  in  l^e  foregoing  sub- 
division, but  an  Older  has  been  made  requiring  a  person  to  attend  and  be  examined 
concerning  property  belonging,  or  a  debt  due,  to  the  judgment  debtor,  the  receiver's 
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title  ext^ids  to  the  personal  property  bdonging  to  the  judgment  debtor,  which  was  in 
the  hands  or  under  the  control  of  the  person  or  coiporation  thus  .required  to  attend, 
at  the  time  of  the  service  of  the  order,  and  to  a  debt  <^n  due  to  £im  from  that  person 
or  corporation. 

3.  In  every  other  case  where  notice  of  the  application  for  the  appointment  of  the  receiver 
was  given  to  the  judgment  debtor,  the  receiver's  title  extends  to  the  personal  property 
of  the  judgment  debtor  at  the  time  when  the  notice  was  served,  either  personally  or  by 
complying  with  the  requirements  of  an  order  prescribing  a  substitute  for  personal 
service. 

4.  Where  the  case  is  within  two  or  more  of  the  foregoing  subdivisions  of  this  section, 
the  rule  most  favorable  to  the  judgment  creditor  must  be  adopted. 

But  this  section  does  not  affect  the  title  of  a  purchaser  in  good  faith  without,  notice 
and  for  a  valuable  consideration,  or  the  payment  of  a  debt  in  good  faith  and  without 
notice. 

Dcrlmtton.— Code  civ.  proe.,  §  2499,  subd.  5  of  which  Ward  y.  Baker.  186  App.  tHv.  652,  175  N.  T.  Supp.  66! 
is  made  a  npanite  Motion  (§  808,  ante).  Arnold  t.  GraeDe  Oold-Stlver  Co.,  68  Miee.  449,  125  N.  Y« 


In  fcneral. — MoCorkle  ▼.  Hemnan.  117  N.  Y.  297;     Supp.  29. 
Manahan  t.  Fltspatriek,  16  Misc.  508,  39  N.  Y.  Supp.        mtensloa  of  reMlvcnkl9.^Ma*ter  of  Western  Sav- 
857;  Pettibone  v.  Drakeford,  37  Hun  628.  inn  Bank,  110  Mi«!.  444,  181  N.  Y.  Supp.  574. 


AnpUntloaf  Matter  of  Zimmer,  8  App.  Div.  556,  40  rmrelUMMr  In  caod  f)Ulh.~Matter  of  CWvsc.  154 

N.  Y.  Supp.  886;  Fitipatiick  y.  Moees,  34  App.  DIt.  242,  N.  Y.  443;  Droege  ▼.  Baxter.  69  App.  Dit.  58,  74  N.  Y. 

54  N.  Y.  Supp.  426.  Supp.  585;  Meny  t^  WUoox,  92  Hun  6ia  86  N.  Y.  Supp. 

■•eelYcr's   tttte    '^extends    bnd^.**— Hubbard    v.  lOSOi 

Lewis  Co.,  128  App.  Div.  416,  118  N.  Y.  Supo.  1050;  Dentil  oT  nedTcr  nnndliiK  netlna  hj  Uns.— Snith 

Wtede  V.  Gilley,  182  App.  Div.  293,  117  N.  Y.  Supp.  5;  v.  Bamum.  59  App.  Dhr.  291,  60  N.  Y.  Supp.  tt3. 


§  811.  Regulations  affecting  control  of  receiver  and  his  accounts. 

1.  A  receiver  appointed  as  prescribed  in  this  article  is  subject  to  the  direction  and 
control  of  the  coiirt  out  of  which  the  execution  was  issued,  except  where  a  receiyer  is 
appointed  by  the  city  court  of  the  city  of  New  York  or  by  a  county  court,  or  a  justice 
<rf  said  courts,  he  is  subject  to  the  direction  and  control  of  the  said  court  or  justice. 
Where  an  order  has  been  made  extending  a  receivership  to  a  special  proceeding  founded 
upon  a  subsequent  judgment,  the  control  over  and  directicMi  of  the  receiver,  with  re- 
spect to  that  judgment,  remain  in  the  court  or  justice  to  whose  control  and  direction 
he  was  originally  subject. 

2.  He  fihall  keep  acooimts  of  his  receivership  and  vouchers  for  all  moneys  paid  out. 

3.  An  interested  party  may  appear  by  serving  upon  the  receiver  and  filing  in  the 
court  a  written  notice. 

4.  The  receiver  may  file  his  account  and  thereupon  move  for  either  an  intermediate 
or  final  judicial  settlement  thereof.  Should  the  receiver  fail  to  file  an  account -and  apply 
for  the  above  relief  within  a  reasonable  time,  an  interested  party  may  apply  for  an 
order  directed  to  the  receiver.  The  account  must  contain  a  full  and  true  statement 
as  to  all  property  and  the  disposition  thereof.  It  must  be  verified  to  the  effect  that  it 
is  true  to  the  knowledge  of  the  receiver,  except  as  to  the  matters  therdn  stated  to 
be  alleged  on  infonnation  and  belief  and  that  as  to.  those  matters  he  believes  it  to  be 
true,  that  the  sources  of  his  information  and  grounds  of  his  belief  are  as  ther^  set  forth, 
and  he  knows  of  no  error  or  omission  to  the  prejudice  of  the  judgment  debtor,  creditor, 
surety  or  other  person  interested.  All  vouchers  must  be  numbcsred  and  clasedfied  and 
a  summary  of  the  totals,  together  with  the  total  payment  made  or  due  to  each  person, 
shall  be  made  part  of  and  accompany  the  account. 

5.  The  court  may  direct  the  receiver  to  attend  and  be  examined  under  oath  as  to  the 
account,  the  discharge  of  his  duties  or  any  other  matter  rating  to  the  administration 
thereof. 

6.  He  may  be  allowed  without  a  voucher  any  proper  item  of  expenditure  for  postage, 
affidavits  or  acknowledgments,  or  other  item,  not  exceeding  five  dollars,  for  which  a 
voucher  is  not  customarily  given  or  obtainable,  upcm  specifying  in  his  account  when, 
to  whom  and  for  what  the  payment  was  made;  but  all  the  items  so  allowed  shaii  not 
exceed  one  hundred  dollars. 

7.'  An  interested  party  may  contest  the  account,  after  appearing,  by  filing  written 
objections  thereto  and  serving  a  copy  thereof  upon  the  receiver  or  his  attorn^  either 
before  or  after  service  upon  him  of  a  written  notice  of  the  filing  of  said  account.  The 
time  within  which  to  contest  the  account  may  be  limited  by  the  court.  The  ocmtest 
shall  be  confined  to  the  items  or  matters  thus  objected  to. 
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8..  A  settlement  of  the  account  may  be  ordered  subject  to  said  objections.  The  court 
may  allow  or  disallow  any  item  of  the  account  and  decree  either  an  intermediate  or  final 
settlement  conclusive  upon  all  parties,  appearing  therein  or  who  have  been  served  with 
notice  of  filing  of  said  account. 

Darifmttoa.— Code    mr.    proe.,  §  2471.    m   ml    by  N.  Y.  Sudd.  258;  Brain  y.  Ucht,  87  Miao.  771,  76  N.  Y. 

L.  1913,  cb.  480,  L.  191S,  ehs.  256,  634;  origiiiaUy  partly  Snpp.  935;  People  ez  rel.  Oollubier  ▼.  Lyneh,  72  Miee.  458, 

aew,  mad  partly  from  oode  of  proo.,  I  298.  129  N.  Y.  Supp.  886;  Pool  ▼.  Safford,  14  Hun  369;  Oabter 

AppUcAttoa. — Moyer  ▼.  Moyer,  7  App.  Dir.  523,. 40  v.  Syraouae  SaTinn  Bank.  29  Hun  594. 

§  812.  Filing  of  receivership  orders. 

An  order  appointing  a  receiver  or  extending  a  previous  receivership,  and  the  bond,  if 
any  be  required,  must  be  filed  in  the  office  of  the  clerk  of  the  counly  wherein  the  judg- 
ment-roll in  the  action  is  filed;  or,  if  the  special  proceeding  is  founded  upon  an  execu- 
tion issued  out  of  a  court  other  than  that  in  which  the  judgment  was  rendered,  in  the 
office  of  the  clerk  of  the  county  wherein  the  transcript  of  the  judgment  is  filed. 

INilnUtiii— Coda  fliy.  proe.,  §2467,  aa  am.  by  la  niMffftI,— Matter  of  Holton  ▼.  Roblnaon,  59  Apo. 
L.  1917,  eh.  683;  originany  reviaed  from  oode  of  proe,  Div.  iS,  09  N.  Y.  Supp.  33;  Baruther  ▼.  Broaehe,  13 
1 298,  in  part.  N.  Y.  Supp.  561. 

§  813.  Duties  of  county  clerk  as  to  tMrder. 

Each  county  clerk  must  keep  in  his  office  a  book  indexed  to  the  names  of  the  judg- 
ment debtors,  styled  "book  of  orders  appointing  receivers  of  judgment  debtors."  A 
county  clerk  in  whose  office  an  order  or  a  certified  copy  of  an  order  is  filed,  as  preh 
scribed  in  section  eight  hundred  and  twelve  or  seclion  eight  hundred  and  nine  ol  this 
act,  must  immediately  note  thereupon  the  time  of  filing  it,  and,  as  soon  as  practicable, 
must  record  it  in  the  book  so  kept  by  faim.  Upon  request,  he  also  must  fumidi  forth- 
with to  any  party  or  person  interested  one  or  more  certified  copies  thereof.  For  each 
<Haiflmon  to  comply  with  any  provision  of  this  section,  a  county  clerk  forfeits  to  the 
party  ai^eved  two  hundred  and  fifty  dollars  in  addition  to  all  damages  sustained  by  rea- 
son of  the  omission. 

BMlvatlOB.— Coda  eSv.  proe.,  §  2470;  orittnaDy  partly  nefw,  and  partly  iron  ooda  of  proai,  1 298. 
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ARTICLE  46 
Arrest,  injunction  and  attachn^ent;  general  proYisions 

Beo.  814.  Order  or  warrant  to  which  this  aitiole  applies. 

815.  Appttcation  for  order  or  warrant  without  notioe. 

816.  Proof  on  appUoation  or  bearing. 

817.  By  whom  order  or  warrant  may  be  granted. 

818.  At  vi^at  time  the  order  or  warraiit  may  b^  gruited. 
810.  Seourity. 

820.  liabili^  of  municipal  corporation  as  surety,  if  security  dispensed  with. 

821.  Order  or  warrant  to  reeito  the  grounds  therefor.  ' 

822.  New  proof  to  sustain  order  or  warrant,  upon  hearing  of  application  to  vacate;  amending  redtab. 

823.  Anest,  injunction  and  attachment,  when  not  to  be  granted  togethw. 

824.  Counterotfdm;  or  claim  by  defendant  against  oodefendant;  right  of  defendant  to  an  order  or  wairant. 

825.  Jurisdiction  acquired  from  time  proviBidbal  remedy  granted. 

§  814.  Order  or  warrant  to  which  this  article  a^ies. 

An  order  or  warrant  refened  to  in  this  article  means  either  an  order  for  the  arrest 
of  a  party,  an  order  for  a  temporary  injunction  or  a  warrant  of  attachment  against  prop- 
erty. 

§  816.  Application  for  order  or  warrant  witiiout  notice. 

Except  as  otherwise  specially  prescribed  by  statute,  an  application  for  such  an  order 
or  warrant,  either  before  or  after  the  defendant's  appearance  in  the  action,  may  be  made 
without  notice. 

Dcrivmtloii. — ^New.    States  the  actual  practice  wliieh  ant  are  infrequent  and  the  decisions  as  to  practice  in  sueh 

prevails,  with  respect  to  anast  and  attachment)  in  ipite  of  cases  are  few.    The  foUowinc  decisiona,  constouing  code 

oode  dr.  proc.,  §  422,  which  provided  that  a  defendant,  dv.  proc.,  §  799  (Field  code  |  414)  seem  to  be  good  Xnw 

after  appearance,  should  have  notice  of  eversrthing.    Spc  *  to-day,  notwithstanding  code  dv.  proc..  §  422:  Sedcer  v. 

eial  provision  as  to  notice  in  injunction  cases  was  made  07  Hacer,  8  Howard's  Practice.  68;  Schundt  v.  Oalm,  8  Alb. 


oode  dv.  proc,  §  609,  retained  by  the  committee.    ^>ph-     L.  J.  389. 
oatlons  for  arrest  or  attadiment  arter  appearance  of  det«ui< 

§  816.  Proof  on  application  or  hearing. 

Proof  of  a  sufficient  cause  of  action  or  fact  in  support  thereof  or  of  any  extrinsic  fact, 
to  entitle  a  party  to  such  an  order  or  warrant,  or  proof  to  support  or  oppose  a  motion 
to  vacate  the  order  or  warrant  or  discharge  a  person  from  arrest,  or  discharge  an  attach- 
ment, may  be  made  by  affidavit  and  by  such  other  written  evidence  as  the  rules  per- 
mit. 

DcrlfBtioii. — Consolidation  of  code  dv.  proc.,  ||  557,     as  am.  by  L.  1879.  ch.  642;  originally  revised  from  oode  o| 
568  in  part,  1 604  in  part,  f  607.  §  627  in  part,  §  696  in  part,     proc.,  §  226,^nd  f  226,  in  |Maib._  |  686_,jm  am.  by  L.  1877. 


.     _        .  ...  ,       1687, 

such  as  the  contents  of  a  record  or  acts  of  a  public  officer,  as  am.  by  X.  1877.  ch.  416,  L.  1894.  ch.  736;  originally 

mii^t  mOTe  properly  be  made  by  official  certificate  than  revised  from  code  of  proc.,  §  227,  and  §  229,  in  part,  as 

by  an  affidavit.    Tlus  section  authorises  an  dastic  method  am.  by  L.  1875.  ch.  28.    |  683,  onginaUy  a  substituto  for 

of  proof,  subject  to  court  rules.     The  ezpresdon  "other  code  of  proc.,  |  205.  i  680.  oriflnalTy  a  substituto  for  code 

written  evidence  "  is  intended  to  erdude  oral  testimony,  of  proc..  |  241.  in  parL  as  am.  by  L.  1862,  ch.  460. 

There  is  precedent  for  that  ezpresdon.    See  iudidary  law,  aefcrenees. — ^verified  answer  has  effect  of  affidavit* 

1758.   §557,  as  am.  by  L.  1879,  eh.  542;  orii^nally  revised  C.  P.  A.,  |  901.     Affidavit  on  ai>plication  for  order  or 

from  code  of  proc.,  1 181.    f  568,  as  am.  by  L.  1877,  oh.  warrant  to  be  filed,  rules  of  civil  practice,  80. 

416;  originally  a  substituto  for  code  of  proc.,  i  205.   §604.  Terlflcmtlon    of    affidaTit    before    attomar    for 

as  am.  by  L.  1877.  ch.  416;  originally  revised  from  code  of  plaintiff  mere  irregiMarity.— Hddelberger  v.  uddd- 

proc..  I  219.  in  part.    §  607.  as  am.  byL.  1877.  ch.  416;  berger  (1921),  196  App.  Div.  626,  187  N.  Y.  Supp.  864. 
originauyrevisedfromcodeof  proc.,  |220.inpart.   §627. 

§  817.  By  whom  order  or  warrant  may  be  granted. 

Except  as  otherwise  specially  prescribed  by  statute,  or  rules  adopted  as  provided  in 
this  section,  any  such  order  or  warrant  may  be  granted,  in  a  proper  case,  either  by  the 
court  in  which  the  action  is  brought  or  a  judge  thereof  or  any  county  judge;  but  the 
rules  may  provide,  either  generally  or  as  to  any  department,  that  an  application  for  a 
warrant  of  attachment  or  for  an  order  for  the  arrest  of  a  party,  other  than  an  order 
which  by  express  provisions  of  statute  may  be  granted  only  by  the  court,  shall  be  made 
to  such  a  judge  and  not  to  the  court. 


art  46 


ARREST;  INJUNCTION  AND  ATTACHMENT 


§t  81^-821 


DcrtffSiloii.— Code  eiv.  proo.,  |6M,  §606,  first  MO-  1180.    fte06.MMD.I^vL.lM3.eh.  n2;oriciiwUyr«viMd 

tanot,  ft  638,  first  sent«nee.    This  seotioa  extends  to  the  irom  ooae  of  proo.,  ft  218.    ft  638»  as  am.  by  L.  1807,  oh. 

oonrt  tae  powsr  to  intat  an  order  of  arrest  or  iranrant  416:  orictnalkr  a  sabstltute  for  latter  port  of  I  237  and 

of  attaohment — a  potver  formerly  oonferred,  in  terms,  ft  228,  eode  oipno. 

noon  a  judce  only,  eseept  in  the  oase  of  a  **ne  exeat'*  Befcveacw. — Sjo  rules  of  eivil  praotice.  80-84. 

Hie  MMarent  intention  oi  eode   etr.    proo.,  §768,   as  Amst.    By  whom  granted. — ^F^ople  ex  reL  Ireland  y. 

amended  in  1911  (di.  763),  was  to  permit  a  oourt,  outside  Donohue,  15  Hun  446;  LachMimeyer  ▼.  Ijaohenmeyer,  26 

of  the  first  department,  to  make  any  order  whieh  by  Hun  642;  Seymour  y.  Meroer,  13  How.  Pr.  S64. 

statute  may  be  made  at  ofaambers.    llie  present  seotion  Discretion  of  jud«. — Kniokerbodcer  L.  Ins.  Co.  y. 

i^yes  the  judges  power  to  adopt  rules  requiring  aptdic*-  Eooleaine,  6  Abb.  N.  8.  0;  Dayii  y.  Boott.  15  Abb.  Pr.  127; 

tions  for  an  attaohment  or  arrest  to  be  niade  to  a  judge  Lapeous  y.  Hart,  9  How.  Pr.  541;  Gnswold  y.  Sweet, 

only  and  not  to  the  oovt,  in  any  department.   Suoh  a  nue  49  How.  Pr.  171. 

applies  to  the  application  and  authorises  the  oourt  to  lajmetloii.    Countv^  judge. — ^People  ex  rel.  Negus  y. 

decline  to  hear  the  applioation.    If  an  order  or  warrant  of  Dwyer,  90  N.  Y.  402;  People  y.  Windhols,  68  Jl^ap,  Diy. 

attaohment  is  aetoalliy  granted  by  the  court,  by  an  order  in  552,  74  N.  Y.  Supp.  241 ;  Morris  y.  Mayor,  7  N.  Y:  Supp. 

the  form  of  a  oourt  order,  it  will  neyerthelees  be  yalid  943.  17  Qy.  Proc  Rep.  407. 

under  1 768,  wliich  the  committee  has  retained  elsewhere.  Special  coun^  judges  and  surrogates. — Aldinger  y. 

"  105, 113, 115, 117. 119, 128,  ante),    ft  556.  as  am.  by  PughTm  N.  Y.  403. 

1877,  oh.  416;  origlnaOy  reyised  from  oode  of  proo.,  Arawrlnnimt,  granted  by  oourt. — Bess  y.  Gurinsky,  80 

Misc.  231.  140  N.  Y.  Supp.  975. 


2»: 


§  818.  At  what  time  the  order  or  warrant  may  be  granted. 

The  order  or  warrant  may  be  granted  to  accompany  the  summons  or  at  any  time 
after  the  commencement  of  the  action,  but  it  may  not  be  granted  after  final  judgment, 
except  as  otherwise  specially  prescribed  by  statute. 


Deffvmtlon.— Code  eiy.  proa,  |  HSi  in  part,  ft  558  in 
part,  ft  606. 1 638in  part,  oondenssd  and  combined,  with 
saying  clause  beginning  with  "except "  to  coyer  the  grant- 
ing after  judgment  of  an  order  for  ue  arrest  of  a  defendant 
in  an  action  under  code  oty.  proe.,  ft  650,  which  is  elsewhere 
retained  by  the  committee  (ft  918,  post),  ft  551,  as  am.  by 
L.  1877,  oh.  416.  I*  1886,  oh.  672.  ft558.  as  am.  by 
L.  1879,  oh.  542,  L.  1886,  oh.  672;  originally  reyised  from 
code  of  proo..  |  183.  ft  606.  aa  am.  by  L.  1877,  eh.  416; 
raiginaUy  revised  from  oode  of  proc,  ft  220,  in  part,  ft  638, 
as  am.  by  L.  1877,  oh.  416;  orimnally  a  substitute  for  oode 
of  proo..  ft  227,  latter  part,  and  ft  228. 

Arrest:  when  to  Issne.— Mott  y.  Union  Bank  of 
New  York,  38  N.  T.  18:  Humphrey  y.  Hayee,  04  N.  Y. 
594;  Waaserman  y.  Benjamin,  88  App.  Diy.  1,  84  N.  Y. 
Supp.  489. 


IdMB.;  effeet  of  flnnl  Jadgnieat.— People  ez  nl. 

Wolfe  y.  Johnson,  230  N.  Y.  256. 

Order  of  arrest  to  aceompftiiy  sammens. — ^Long 
Island  Bottlers  y.  Bottling  Brewers,  65  App.  Diy.  459,  72 
N.  Y.  Supp.  976. 

Order  grmnted  befete  flUnc  eemplftliit.— Vande- 
weghe  y.  Schwarta.  187  App.  Diy.  219.  175  N.  Y.  Supp. 
342. 

nme  of  gnuitlnf  order  for  Injimetften.— Daly  y. 
Ambera.  126  N.  Y.  490,  495;  Woodbum  y.  Hyatt,  34 
App.  Dty.  246,  54  N.  Y.  Supp.  597;  Leffingwell  r.  Chaye, 
19  ^ow.  Pr.  54,  10  Abb.  Pr;  472;  City  of  Now  York  y. 
Staten  Island  Midhmd  RaUway  Co..  110  Misc.  695,  181 
N.  Y.  Simp.  124;  People  ex  rel.  Gaulfman  y.  Van  Buren, 
13^  N.  X.  252. 

**niial  Jadcmeiit.**— Oeorr  y.  Lynn,  105  Miss.  489, 
178  N.  Y.  Supp.  518. 


§  819.  Security. 

Except  where  security  is  expressly  dispensed  with  by  statute,  such  an  order  or  war- 
rant shieill  not  be  granted  unless  the  party  appl3dng  therefor  gives  security  for  the  pro- 
tection of  the  party  agidnst  whom  or  whose  property  the  order  or  warrant  is  to  be  directed. 
Except  where  the  security  is  specially  regulateid  by  statute,  it  shall  consist  of  an  under- 
taking witii  sufficient  sureties.  The  undertaking  shall  be  to  the  effect,,  and  in  the  amount 
if  any,  prescribe  by  statute  relating  to  the  particular  remedy. 


INrifftllo.li.— Parte  of  oode  oiy.  proo..  U  559,  611.  616,     tit.  2,  |  139.    ft  616  originaUy  reyiMd  from  R.  8.,  pt.  8, 
620,  640,  oondenaed  and  made  uniform.    This  leayes  only     eh.  1,  tit.  2,  |  144.    |  620,  as  am.  by  L.  1877,  eh.  416; 
tlM  terms  and  amount  of  the  undertakmg  to  t>e  speoifled     orfgiiiaUy  reyised  from  oode  of  proo.,  ft  222.  first  sentenea. 
in  the  proyisions  relating  to  eaoh  particular  reniedy.r     ft  640.  originally  reyised  from  oode  of  proe.,  ft  230. 
ft  <MS9,  as  am.  by  L.  1879,  eh.  542;  orlgmally  reviwd  f m>m        Order   not   nrovldlBg  uadcria  a  i    '    mpropar.-^ 

Metal    Products    Co.    v.    Summergrade 
Diy.    199,    188  N.  Y.  Supp.  642. 


code  of  ptoc,  ft  182,  first  sentenoe,  as  am.  by  L.  1875.  oh.     Indestructible 
28.    ft  611,  onginally  reyised  from  R.  S.,  pt.  3,  ch.  1,     (1921),  197    App. 


§  820.XUability  of  municipal  coxporation  as  surety,  if  security  dispensed  with. 

In  any  action  in  which  a  domestic  municipal  corporation,  or  a  public  officer  in  behalf 
of  such  corporation,  shall  be  excused  by  statute  from  giving  security  on  procuring  an 
order  of  arrest,  an  order  of  injunction  or  a  warrant  of  attachment,  such  corporation 
shall  be  liable  for  all  damages  that  may  be  sustained  by  the  opposite  party  by  reason 
of  such  order  of  arrest,  attachment  or  injunction,  in  the  same  case  and  to  the  same 
extent  as  sureties  to  an  undertaking  would  have  been  if  such  an  undertaking  had  been 
given. 


ay.   proo., 
without  ohanm  of  sobetance.    The 
thm  is  Mtained  under  **seourity,"  (ft  162,  ante),   ft  1990^  as 


ft  1990,     last    clause, 
first  clause  of  the  sec- 


am.  by  L.  1894,  oh.  90;  originally  revised  from  L.  1876, 
ch.  449. 


§  821.  Order  or  warrant  to  recite  the  grounds  therefor. 

The  Older  or  warrant  must  briefly  recite  the  ground  or  grounds  on  which  it  is  granted. 

Dcrlfstloa^— Code  ciy.  proc.,    (610,    first  sentence;  way  y.  Miller.  144  App.  Diy.  239,  128  N.  Y.  Supp.  1079; 

ft  641,  first  sttitenee,  in  part;  general  rules  of  practice,  13.  Richards  v.  Goldberg,  7  Misc.  888,  27  N.  Y.  Supp.  919; 

ft  610.  partly  new  as  inserted  in  eode  ciy.  proc.,  and  partly  Terry  v.  Green,  53  Misc.  10, 103  N.  Y.  Supp.  1014;  Hotoh- 

irom  oode  o«  proc,  ft  220,  In  part,    ft  641.  originally  revised  kiss  y.  Hotohkiss,  60  Hun  604,  2  N.  Y.  Supp.  825;  Dale  y. 

from  eode  of  proe.,  ft  231.  Amberg,  13  N.  Y.  Supjp.  376.  aifd.,  126  N.  Y.  490:  Churoh 

Inlvnctloa.     Grounds    to    be    stated.— Meyer    y.  y.  Haemr,  33  N.  Y.  Supp.  47;  Atlimtic  ft  Pacmc  TcIm. 

Motesi,  106  App.  Diy.  566,  94  N.  Y.  8opp.  771;  Brock-  Co.  y.  Baltimore  A  O.  R.  Co.,  46  N.  Y.  Super.  Ct.  877^ 
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SultMT  A  ChMnbre,  Inc.  v.  Int«r-ContiiMiiCftl  Coutnie-  Stoimrt  r.  J^mmi.  52  App.  Dhr.  182.  70  N.  Y.  Bap^'  M6: 

tioa  Corporation.  188  App.  Dhr.  965. 176  N.  Y.  Supp.  923;  DaUney  ▼.  Bcmae.  91  App.  Div.  487.  86  N.  Y.  Siipp.  880. 

KtaUko  y.  Qolodeti,  193App.  Div.  864.  184  N.  Y.  Supp.  Stun  t.  Fuh«r.  15  Miac  410.  36  N.  Y.  8app.  893;  Hale r; 

367;  Schieffelin  ▼.  Hylan.  109  Miao.  369,  179  N.  Y.  Supp.  Prota.  75  Hun  13.  26  N.  Y.  Supp.  960;  Oronin  ▼.  Ciooka; 

413;  City  of  Now  York  y.  Staten  Island  Midland  Railway  76  Hun  120.  27  N.  Y.  Supp.  8^  alfd..  143  N.  Y.  352 . 

Co..  110  Miao.  695. 181  N.  Y.  Supp.  124;  Kunae  v.  Weber  Smith,  Parkina  A  Co.  v.  Wilaon.  76  Hon  565,  28  N.  Y. 

(1921),  197  App.  Div.  319.  188  N.  Y.  Supp.  644.  Supp.  212. 

Attaehinent.     Raoital   of  gxounda— Pox  v.  Mays.  Iteoital  in  altainatlva.-*Dintn]fif  v. Tuthlll. 62  Hun  601, 

46  App.  Div.  1,  61  N.  Y.  Sunp.  295;  Ennis  v.  Untarmayer.  17  N.  Y.  Supp.  656;  Qaison  v.  Brumbaiv.  75  Hun  336, 

93  App.  Div.  375.  87  N.  Y.  Supp.  695;  American  Horse  26  N.  Y.  Supp.  10O8. 

Ezehange  v.  Strauaa.  75  Hun  192,  27  N.  Y.  Supp.  282;  Amendment  of  wartant.— Oronin  v.  Crooks.  143  N.  Y. 

G  arson  v.  Brumbers.  75  Hun  336.  26  N.  Y.  Supp.  1008;  352;  Kinc  v.  King.  59  App.  Div.  128. 68  N.  Y.  Supp.  1069; 

Van  Camp  v.  Searle.  79  Hun  134.  29  N.  Y.  Supp.  757;  Kinc  v.  lOnc,  68  App.  Div.  189.  74  N.  Y.  Supp.  119; 

Williams  V.  Rigfatmeyer,  S  8  Hun  872,  34  N.  Y.  Supp.  826;  Peiffer  v.  Wheeler,  76  Hun  280,  27  N.  Y.  Supp.  771; 

HeUwig  V.  Seeley.  100  Miae.  183,  178  N.  Y.  Supp.  313.  Stone  v.  Pratt.  90  Hun  39. 35  N.  Y.  Supp.  519;  Rothsobild 

Disjunctive  recital. — Cronin  v.  Crooks.  143  N?  Y.  252;  v.  Mooney.  13  N.  Y.  Supp.  125. 

§  822.  New  proof  to  sustain  order  or  warrant,  upon  hearing  of  application  to 
vacate ;  amending  recitals. 

If  the  application  to  vacate  be  without  notice,  it  shall  be  founded  and  heard  only  on 
the  papers  on  which  the  order  or  warrant  was  granted.  If  the  application  to  vacate  be 
to  the  court  or  a  judge  thereof,  upon  notice,  the  provisions  of  this  act  shall  not  prevent 
the  court  or  judge,  in  furtherance  of  justice,  from  allowing  new  proof,  in  behalf  of  the 
party  opposing  the  application,  to  supersede  or  supply  defects  in  the  original  proof, 
though  the  application  to  vacate  be  founded  only  on  the  papers  on  which  the  order  or 
warrant  was  granted.  Nothing  contained  in  this  act  shall  prevent  the  court,  by  order 
granted  on  motion,  from  directing  that  the  order  or  warrant  and  recitals  therein  be 
amended  to  conform  to  the  proof.  The  court  or  a  judge  thereof  to  which  or  to  whom 
an  application  to  vacate  the  order  or  warrant  is  made  upon  notice,  may  permit  such  an 
amendment  without  notice,  by  a  direction  in  the  order  detennining  the  application. 

Derivation. — New.    The  fint  sentence  expresses  the  meat  piooeedings,  suoh  power  is  not  restricted  by  the 

actual  practice,  under  code  civ.  proc,  U  5QS  (arrest),  626,  sections  relied  on  by  the  defendant  (U  682,  683).    The 

627  OAjunction),  683  (attachment).    The  second  sentence  (^jeot  of  those  provisions  was  to  give  a  dsfmidant  and 

states  a  rule  which  prevailed,  under  the  code  civ.  proc,  subsequent  lienors  the  fullest  protection  scftinst  excessive 

if  a  Uberal  interpretation  had  been  given  to  S  722— the  as  well  as  unauthorued  attachments,  f  682  conferring  the 

plenary  amendmmt  section.   Judge  Gaynor.  in  Manisealo  right  to  make  the  application  and  §  683  prescribing  the 

V.  Slamowits,  123  App.  Div.  690,  applied  the  restricted  practice  upon  it.    They  contain  no  provision  exciting 

rule  as  it  actually  prevails,  as  follows:  "The  motion  to  attachment    proceedings   from   the    general    powers  ^  oi 

vacate  the  order  of  arrest  was  made  on  the  papers  on  which  amendment  conferred  by  the  code,  and  no  such  exception 

it  was  granted,  and  hence  the  two  new  affidavits  of  the  is  to  be  implied." 

plaintiff  could  not  be  read  in  opposition,"  citing  1 563.  The  second  sentence  of  the  above  section   broadens 

On  the  other  hand,  there  is  pceoedsnt  for  the  eeoond  somewhat  the  rule  hud  down  in  the  above  oase,  in  that  it 

sentence  of  the  above  section  in  the  case  of  Sulabacher  v.  authorises  the  court  or  judge  to  allow  a  plaintiff  to  oppose 

Cawtlira,  14  Misc.  545  {S.  Y.  common  pleas),  affirmed  by  new  proof  a  motion  to  vacate  on  tM  original  pi^en, 

"on  the  opinion  below,"  148  N.  Y.  755.    That  was  an  without  a  preliminary  motion  by  plaintiff  to  amend  his 

attachment  case,  and  affidavits  by  plaintiff  were  received  papers.     Inasmuch  as  the  court  has  inherent  power  to 

on  his  application  to  (a)  clumge  the  statement  of  facts  allow  a  defendaat  to  renew  the  motion  to  vacate,  no  in- 

oonstitutmg  his  cause  of  action  and  (b)  amend  the  war-  justice  would  ensue  to  a  defendant  who.  in  good  faith, 

rant.    As  the  procedure,  so  far  as  relates  to  new  proof  in  proposed  to  traverse  or  avoid  the  new  proof  adduced  by 

attachment,  is  practically  identical  with  that  in  arrest  and  plamtiff. 

injunction  (code  dv.  proc,  f|  568,  627.  and  683).  the  rule  The  last  sentence  expresses  the  actual  practice,  as  to 

announced  m  the  above  oase  necessarily  applies  to  arrest  amending  the  order  or  warrant  (King  v.  King,  68  App. 

and  ix&Junction.    Judge  Daly,  in  that  case,  said:  "It  is  oon«  Div.  189),  extended  to  allow  the  amendment  without  a 

tended  by  defendant  that  *  *  *  the  right  of  a  plaintiff  motion  therefor  by  plaintiff,  iHiere  the  defendant  apptiee 

to  sustain  his  attachment  in  anv  manner  by  new  pioofii  is  to  vacate. 

restrieted  to  cases  wheie  the  defendant  niplies  on  afflda-  MotloD  to  vncato  order  of  arrest  after  net  took 

vits  to  vacate  or  modify  the  warrant.    Code  If  682,  683.  effeet-^Auditore  v.  CanUnsaro  (1921),  117  Misc.  263, 

If  the  general  powers  of  amendment  allowed  by  the  code  102  N.  Y.  Supp.  191. 
(ft  723,  724)  and  inherent  in  the  court  applies  to  attach- 


§  823.  Arrest)  injunction  and  attachment,  when  not  to  be  granted  together. 

Where  an  application  for  an  order  of  arrest,  an  injunction  order  and  a  warrant  of 
attachment,  or  two  of  them,  is  made  in  the  same  action  against  the  same  defendant, 
and  it  satiafactorily  appears  that,  mxder  the  particular  circumstances  of  the  case,  two  or 
all  of  them  are  not  necessary  for  the  plaintiff's  security,  the  court  or  judge,  in  its  or  his 
discretion,  may  require  the  plaintiff  to  elect  between  them.  Where  an  application  is 
made  to  obtidn,  vacate,  modify  or  set  aside  an  order  of  arrest,  injunction  order  or  war- 
rant of  attachment,  the  court  or  judge  must  finally  decide  the  same  within  twenty  days 
after  it  is  submitted  for  decidon. 

Dcrlmtioii.— Code  dv.  proc.,  1 719,  as  am.  by  L.  1879,         Deeiston*  when  made.^Staffofd  v.  Ambe,  8  Abb.  N.  C 
oh.  542.  without  change.  237. 

Heetlea  between  nttaehnient  »iid  urder  of  arrest. 

— Duncan  v.  Guest,  2  Civ.  Proc.  Rep.  275. 

§  884.  Coimterclaim;  or  claim  by  defendant  against  codefendant;  rig)it  of  defendant 
to  an  order  or  warrant. 

Where  the  defendant  interposes  a  counterclaim,  or  pleads  a  claim  against  a  codefendant, 
and  thereupon  demands  an  affirmative  judgment  against  the  plaintiff,  or  against  such  co- 
defendant,  his  right  to  such  an  order  or  warrant  is  the  same  as  in  an  action  brought  by  hkn 
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agunat  the  plaintiS  or  against  such  codefendsnt,  for  the  cause  of  action  stated  in  the  counter- 
ckim,  or  pleading,  and  demanding  the  same  judgment.  For  the  purpose  of  applying  to  such  a 
case  the  provisions  of  this  act,  or  the  provisions  of  a  rule  which  does  not  in  terms  apply  only 
to  a  plaintiS,  the  defendant  is  deemed  the  plaintiff,  and  the  plaintiff  or  such  codefendant  is 
deemed  the  defendant,  and  the  counterclaim  or  claim  so  set  forth  in  the  answ^  or  pleading  is 
deemed  the  complaint.    (Am.  by  L.  1922,  ch.  625,  in  effect  Sept.  1,  1922.) 

le  pUintiO,  thsMby  maJdoi;  nsoanuy  the 

' ■—- '  "■ -■--  -0  cha  ddandict. 

u.m.  hyL.  1877, 
3C,  1401. 

g  8S6.  Jurisdictioii  acquired  from  time  provisioiial  remedy  granted. 

From  the  time  of  the  granting  of  a  provirional  remedy,  the  court  acquires  jurisdic- 
tion and  has  control  of  all  the  subsequent  proceedings.  Nevertheless,  jurisdiction  thus 
acquired  is  conditional,  and  liable  to  be  divested  in  a  case  where  the  juriadiotJon  of  the 
court  ia  made  dep^idant  by  a  special  proviaon  of  law  upon  some  act  to  be  done  aft«r 
the  granting  of  the  proviaooal  remedy. 

AtUelnacnl.— BluudtDV.Eiiu.  S4N.  ¥.  617:Nuem 

Gmp-;  Murfcoi  Co.  v,  WygEms,  1  Apy.  Div.  583.  37  NTY. 

-_.  — . ^ , ,      Biipi).  r>lH,  Robunon  V.  ColiinibiB  apioning  Co..  23  App. 

hsTManal  nmel^— Ad»r  t.  Hnutamu,  27  Hun  4S.  2M .  r,:;  n  .  Y .  Supp.  uS:  Import  CliemickL  Ca.  v  f  o 

a«pplwnilM7  praendlaa.— Matt«  ol  Dorfmu  ft  GT.'t„ry.   172  App.  Dir.  408.  I&S  N.  Y.  Supp. 

».  Jin^  100  MiK.  K«,  166  HTY.  Supp.  403.  Rus.sr  v.  C-nloa  DutLlling  Co..  7  Mi«.  396.  aT  N.  yTs 

■-• "~      "lirv.  AmbBS.  1S6N.  Y.  4B0:Cityof  9S0;   Kelly  v.  C<   --        -     ■■   "       —    ~  .  . 

B  Uutd  Midiwd  tUihny  Co.,  110  Ajiihouy,  37  Hud 


_.._tdl  . 

.□  m-.  Moon  V.  Thaynr,  ID  B>irb.  353. 
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ARTICLE  47 


Arrest;  when  allowed 

Sec.  826.  Right  to  arrest  depending  upon  the  nature  of  the  action. 

827.  Right  to  arrest  depending  iMirtly  upon  eztrinmo  facts. 

828.  Foreign  Judgment  not  to  affect  ri^t  to  arrest. 

829.  Woman  not  to  be  anesied;  exceptions. 

880.  Discharge  of  idiot,  lunatic,  or  imant  under  fourteen,  if  arrested. 
831.  Arrest  of  person  sued  in  a  representative  capacity. 
882.  New  order  of  arrest  when  aick  prisoner  escapes. 

§  826.  Right  to  arrest  depending  upon  the  nature  of  the  action. 

A  defendant  may  be  arrested  in  an  action,  as  provided ]]in  this  and  the  ne3rt  article* 
where  the  action  is  brought  for  either  of  the  following  causes: 

1.  To  recover  a  fine  or  penalty. 

2.  To  recover  damages  for  a  personal  injury. 

3.  To  recover  damages  for  an  injury  to  property,  including  the  wrongful  taking,  de- 
tention or  conversion  of  personal  property. 

4.  To  recover  damages  for  breach  of  a  promise  to  many. 

5.  To  recover  damages  for  misconduct  or  neglect  in  office,  or  in  a  professional  employ- 
ment. 

6.  To  recover  damages  for  fraud,  or  deceit. 

7.  To  recover  a  chattel  where  it  is  alleged  in  the  complaint  that  the  chattel  or  a  part 
thereof  has  been  concealed,  removed  or  disposed  of  so  that  it  cannot  be  foimd  or  taken 
by  the  sheriff  and  with  intent  that  it  should  not  be  so  foimd  or  taken,  or  to  deprive  the 
plaintiff  of  the  benefit  thereof.  Where  such  allegation  is  made,  the  plaintiff  cannot 
recover  imless  he  proves  the  same  on  the  trial  of  the  action,  and  a  judgment  for  the 
defendant  is  not  a  bar  to  a  new  action  to  recover  the  chattel. 

8.  To  recover  for  money  recdved,  or  to  recover  property  or  damages  for  the  conver- 
sion or  misapplication  of  property,  where  it  is  alleged  in  the  complaint  that  the  money 
was  received  or  the  property  was  embezzled  or  fraudulently  misapplied  by  a  public 
officer  or  by  an  attorney,  solicitor  or  coimselor,  or  by  an  officer  or  agent  of  a  corpora- 
tion or  banking  association  in  the  course  of  his  employment,  or  by  a  factor,  agent,, 
broker,  or  other  person  in  a  fiduciary  capacity.  Where  such  allegation  is  made,  the 
plaintiff  cannot  recover  unless  he  proves  the  same  on  the  trial  of  the  action;  and  a  judg- 
ment for  the  defendant  is  not  a  bar  to  a  new  action  to  recover  the  money  or  property. 

9.  To  recover  money,  funds,  or  property,  held  or  owned  by  the  state,  or  held  or  owned,, 
officially  or  otherwise,  for  or  in  behalf  of  a  public  or  governmental  interest,  by  a  mu- 
nicipal or  other  public  corporation,  board,  officer,  custodian  agency,  or  agent,  of  liie  state 
or  of  a  city,  county,  town,  village,  or  other  division,  subdivision,  department,  or  por^ 
tion  of  the  state,  which  the  defendant,  without  right,  has  obtained,  received,  converted, 
or  disposed  of,  or  to  recover  damages  for  so  obtaining,  receiving,  paying,  converting,, 
or  disposing  of  the  same. 

10.  In  an  action  upon  contract,  express  or  implied,  other  than  a  promise  to  marry,, 
where  it  is  alleged  in  the  complaint  that  the  defendant  was  guilty  of  a  fraud  in  contract- 
ing or  incurring  the  liability,  or  that,  since  the  making  of  the  contract,  or  in  contem- 
plation of  making  of  the  same,  he  has  removed  or  dis[x>sed  of  his  property  with  intent 
to  defraud  his  creditors,  or  is  about  to  remove  or  dispose  of  the  same  with  like  intent; 
but  where  such  allegation  is  made,  the  plaintiff  cannot  recover  unless  he  proves  the 
fraud  on  the  trial  of  the  action;  and  a  judgment  for  the  defendant  is  not  a  bar  to  a 
new  action  to  recover  upon  the  contract  only. 


DetlVfttloil. — Code  ciT.  proc..  |  549,  as  am.  by  L.  1877, 
ch.  416.  L.  1879.  ch.  542,  L.  1886.  ch.  672,  without  change 
of  substance;  oricinidly  xevised  from  code  of  proc.,  |  179, 
as  am.  by  L.  1875»  ch.  28. 

Egfercncas.— Order  of  arrest  to  briefly  state  ground, 
C.  P.  A.,  f  821;  execution  against  the  person.  Id.  |f  764- 
772;  order  of  arrest  not  to  be  grsnted  where  controversy 
is  submitted,  Id.,  ft  548;  right  of  defendant  to  order  of 


arrest  on  counterolaim,  Id.,  ft  824;  order  of  arrest,  injunc- 
tion and  attachment  not  to  be  made  in  same  action,  Id.» 
ft  823;  order  of  arrest  in  action  against  joint  debtors.  Id.. 
j  1185;  in  action  on  judgment  order  of  arrest  not  to  be 
issued  where  defendant  has  already  been  imprisoned» 
debtor  and  creditor  1.,  ft  183. 

History. — Merriam  v.  Johnson,  116  App.  Div.  336, 101 
N.  Y.  Supp.  627. 
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SafllcteBcr  of  tteteOMni  «r  gMWidt  for  ortcr. —  Attonw/.— Segetken  ▼.  Meyw,  94  N.  Y.  478;  Sher- 

Bbttck  ▼.  Nelacm,  80  Ai»p.  Div.  21,  66  N.  Y,  Supp.  867;  mtk  v.  Grbmell,  150  N.  Y.  50;  Roobeeter  DiatUlinc  Co. 

Lewis  V.  Pollack,  85  App.  Div.  577.  88  N.  Y.  Supp.  287;  ▼.  O'Brien,  72  Hun  462.  25  N.  Y.  Bupp.  281. 

Vock  V.  Auterboum,  66  Miac.  222, 122  N.  Y.  Supp.  1023;  Banker.— Buchanan  Farm  OU  Co.  v.  Woodman.   1 

Aetna  Ins.  Co.  v.  Sohuler,  28  Hun  888.  Hun  639.  4  T.  ft  C.  193;  Tumey  t.  Gutherie,  15  N.  Y. 

t^CMMCttt    to    CBlrf   of  Jodsmoiit.— Steinbook    v.  Supp.  670;  Johnson  v.  Whitman.  10  Abb.  N.  S.  111. 

Evans.  122  N.  Y.  551.  Factor  or  broker.—Britton  t.  Ferrin,  17}  N.  Y.  235; 

''FiBO  or  ponaHj.**— Cox  t.  Paul,    175  N.  Y.  32^;  Fenton  v.  Duckworth,  131  App.  Div.  291,  115  N.  Y. 

Staub  y.  Myen,  16  App.  Div.  476,  44  N.  Y.  Supp.  954;  Supp.  686. 

Hutchinson  y.  Young.  93  App.  Div.  407,  87  N.  Y.  Supp.  neter.- 

678;  Glens  Falls  Paper  Co.  v.  White,  58  How.  Pr.  172.  York  Nat.  Exchange  Bank,  100  N.  Y.  31;  Kelly  v.  Scrip- 


Hutchinson  y.  Young.  93  App.  Div.  407,  87  N.  Y.  Supp.        neter. — King  v.  Arnold,  84  N.  Y.  668;  Baker  y.  New 


taUnrr*"— Ovman  v.  Crowley.  101  App.  tine,  9  Hun  283;  Wallace  v.  Castle,  14  Hun  106;  Collins 

Div.  597»  92  N.  Y.  Supp.  29;  People  ex  ral.  Harxis  v.  y.  Harris.  42  Hun  651.  5  N.  Y.  St.  Rep.  162;  Schudder 

QiD.  85  App.  Div.  102, 83  N.  Y.  Supp.  135.  aifd..  176  N.  Y.  v.  Shiells,  17  How.  Pr.  420;  Ostell  v.  Brough.  24  How. 

606;Dayidsy.  BroGkbm  Heights  R.R.  Co..  104  App.  Div.  Pr.  274. 

23,  93  N.  Y.  Supp.  285,  affd.,  182  N.  Y.  526;  Lasche  v.  Broker.— Standard   Sugar   Refineiy   v.    DiQrton,    70 

Dearinc.  23  Misc.  722,  53  N.  Y.  Supp.  58.  N.  Y.  486;  Bobbins  v.  Setthel,  20  How.  Pr.  366;  Clark 

IMba, — Knickerbocker  life  Ins.  Co.  v.  Ecclesine.  42  v.  Pinckney,  50  Baib.  226;  Martin  v.  Gross,  4  N.  Y. 

How.  Pr.  201. 11  Abb.  N.  S.  385;  Blaklee  v.  Buchanan.  44  Supn.  337,  16  Civ.  Proc.  Biep.  235. 

How.  Pr.  07.  nonoFf  etc.,  owned  by  st»lo. — People  v.  Phillips, 

Mallcknu  prosecntton. — Denpsey  v.  Lepp.  62  How.  30  Hun  553. 

Pr.  11.  Frmud  In  Inenfring  ^'ilablUtr.** — Novotny  y.  Koe- 

Sednetlon.— Steinberger  v.  Lasker,  50  How.  Pr.  432.  loff.  159  App.  Div.  478,  144  N.  Y.  Supp.  652.  affd..  214 

Stendcr.— Jordan  v.  Harrison,  13  Civ.  Proc.  B^.  445.  N.  Y.   12. 

'^IiOnry  to  property.'* — Bruce  v.  Kelly,  5  Hun  229;  Frmnd    ocslnst    creditors. — Buasey-McLeod    Stove 

Welch  v.  Winterbum.  14  Hun  518;  People  ex  vbL  l£ua-  Co.  v.  Wilkins,  1  App.  Div.  154.  36  N.  Y.  Sopp.  977; 

end  v.  Becker.  143  N.  Y.  Supp.  277.  Hitchcock  v.  Paterson,  14  Hun  389:  Untermyer  v.  Hutter. 

"Beplevln.** — ^Bamot  v.  Sdling.  70  N.  Y.  492;  Lehman  26  Hun  147;  Hanover-Vulcanite  Co.  v.  Nathanson.  88 

V.  Mayert  68  App.  Div.  12,  74  N.  Y.  Supp.  194;  Hugh  v.  Hun  48S;  Wheadon  v.  Hunting.  83  Hun  371.  31  N.  Y. 

Fohnsbee,  59  Hun  148.  13  N.  Y.  Supp.  221;  Estell  v.  De  Bupp.  912;  Clinton  Bank  v.  CoIUgnon,  83  Hun  467,  31 

Ptonnevet,  1  N.  Y.  Supp.  275,  14  Civ.  Proc.  Hep.  336;  N.  Y.  Supp.  1116:  Britton  v.  Lane.  163  N.  Y.  Supp.  307; 

Watson  y.  MoGuire,  2  Daly  219,  13  How.  Pr.  87;  Mul-  Phillips  v.  Benedict,  33  Barb.  655;  Wells  v.  Selling.  53 

vey  V.  Davison.  8  How.  Pr.  Ill;  Lippman  v.  Shapiro.  50  How.  Pr.  35. 

N.  Y.  Super.  Ct.  367.  Intent  to  defkmnd  creditors.— Mann    v.    Christo- 

Converrion. — American  Unon  Tel.  Co.  v.  Middleton,  pulos,  87  App.  Div.  222.  84  N.  Y.  Supp.  372;  Kesaler  v. 

80  N.  Y.  408;  Fields  v.  Bland.  81  N.  Y.  239;  Staub  v.  Levy.  11  Mise.  275,  32  N.  Y.  Supp.  260. 

Myers.  16  App.  Div.  476,  44  N.  Y.  Supp.  954;  Meniam  Fftlse  represcntattons.— Elwefl  v.  Russell.  29  App. 

y.  Johnson.  116  N.  Y.  Supp.  366;  White  v.  Improved  Div.  51.  51  N.  Y.  Supp.  964. 

Property  Holding  Co..  140  App.  Div.  520.  125  App.  Div.  AHegatlons  of  ftftild.— Shultz  v.  Hoagland.  85  N. 

336,  101  N.  YTSupp.  627;  Washington  life  Ins.  Co.  v.  Y.  464;  Hoyt  v.  Godfrey,  88  N.  Y.  669;  Morris  v.  Tal- 

8eott>  57  Misc.  492,  499,  110  N.  Y.  Supp.  40;  Cohn  v.  cott.  96  N!  Y.  100;  New  Haven  Web  Co.  v.  Ferris,  125 

Beckhardt,  63.  Hun  333,  18  N.  Y.  Supp.  84;  O'Connor  N.  Y.  364;  Novotny  v.  Kosloff,  214  N.  Y.  12;  Engle- 

y.  Jones,  65  Hun  48,  19  N.  Y.  Supp.  725;  Palmer  v.  hardt  Co.  v.  Benjamin,  2  App.  tHv.  91,  87  N.  Y.  Supp. 

HuBiey,  65  Barb.  278;  Agar  v.  Haines,  14  Daly  448,  15  531;  Harrisburgh  Pipe  BendwgCo.  v.  Welsh,  26  App. 

N.  Y.  St.  Rep.  861;  Northern  Ry.  v.  Carpentier,  13  How.  Div.  516,  50  N.  Y.  Supp.  299;  Frey  v.  Torrey,  70  App. 

Pr.  222;  Seymour  v.  Van  Curen,  18  How.  Pr.  94;  Blason  Div.  166. 75  N.  Y.  Supp.  40.  affd.,  175  N.  Y.  501;  Citisena' 

y.  Bruno,  21  How.  Pr.  112;  Tompkins  v.  Smith.  62  How.  Nat.  Bank  v.  Westsel,  96  App.  Div.  85,  88  N.  Y.  Supp. 

Ft.  499;  Hovey  v.  MoDonaki,  45  N.  Y.  Super.  Ct.  600.  1079;  Connor  v.  Philo,  117  Appi.  Div.  349,  102  N.  Y. 

KmkeosleniCDt.— People  ex  rol.  Zotti  v.  Flynn,  135  Supp,  427;  Peterson  v.  Kirby,  192  App.  Div.  707,  183 

App.  Div.  S76,  283,  120  N.  Y.  Supp.  511.  N.  Y.  Supp.  89;  Smith  v.  Steams,  192  App.  Div.  915; 

'mspMS. — People   ex   rel.   Gates   v.   Fargo,  4  App.  183  N.  Y.  Supp.  74;  Bishop  v.  Davis,  9  Hun  342;  Hecht 

Div.  644,  38  N.  Y.  Supp.  1004;  Niver  v.  Niver,  10  Abb.  v.  Levy,  20  Hun  58;  Easton  v.  Casridy,  21  Hun  450; 

Pr.   14.  Duncan  v.  Guest,  24  Hun  639,  2  Civ.  Proo.  Rep.  275; 

AMMlIt  and  tatterjr.— Miner  v.  Margolis,  97  Misc.  Sherill-Roper  Co.  v.  Harwood,  30  Hun  9;  Knight  v. 


400,  168  N.  Y.  Supp.  105;  Sohults  v.  Sehnlta,  27  Hun  26.     Abell,  48  Hun  605,  1  N.  Y.  Supp.  288;  Hoboken  Beef 

Sepniatlon.— Sohwarts  v.  SohwarU,  36  Miso.  487.     Co.  v.  Loeffel,  52  Hun  611,  4  N.  V.  Supp.  798,  23  Abb. 

73  N.  Y.  Supp.  935;  Jamieson  v.  Jamieson,  11  Hun  38.     N.  C.  93;  Lamkin  v.  Oppenheim,  86  Him  27,  33  N.  Y. 


**Fldilctery  coMClty."— German  Bank  v.  Edwards,  Supp.  367;  Valentine  v.  Richardt,  6  N.  Y.  Supp.  197,  17 
53  N.  Y.  541;  Moffatt  v.  Fulton,  132  N.  Y.  507;  Spiegel  Civ.  Proc.  Rep.  289;  Hanson  v.  Langan,  9  N.  Y.  Supp, 
y.  Levine,  161  App.  Div.  764,  147  N.  Y.  Supp.  78;  Van-  625;  Birchell  v.  Strauss,  28  Barb.  393;  Gaffney  v.  Burton, 
dowegbe  v.  Sehwarta,  187  App.  Div.  219,  175  N.  Y.  12  How.  Pr.  516;  Straus  v.  Kreis,  67  How.  Pr.  275;  Law- 
Supp.  210;  Coben  v.  RothscUld,  19  Misc.  356,  43  N.  Y.  ronce  v.  Foxwell,  49  N.  Y.  Super.  Ct.  278. 
Supp.  609;  Morange  v.  Waldron,  6  Hun  529;  Qibbs  v.  Proof  of  anegatlons  under  subdivisions  2  and  4. 
Hickbome,  12  Hun  480;  Decatur  v.  Goodrich,  44  Hun  Moffat  v.  Fulton,  132  N.  Y.  514;  Novotny  v.  Kosk>ff, 
3;  Ensign  v.  Nelson,  49  Hun  215,  1  N.  Y.  Supp.  685;  214  N.  Y.  12,  15;  Steamship  Richmond>Hill  Co.  v.  Sager, 
Hillis  y.  Bteekert.  63  Hun  409, 6N.  Y.  Supp.  406;  Panama  31  App.  Div.  288,  52  N.  Y.  985;  overruling  Fayerweather 
R.  Co.  y.  Johnson,  58  Hun  557,  12  N.  Y.  Supp.  499;  v.  Tucker,  25  Abb.  N.  C.  396;  McGuire  v.  Bauscher,  52 
Genin  v.  Schwenk,  62  Hun  574,  17  N.  Y.  Supp.  34;  Holt  App.  Div.  276,  65  N.  Y.  Supp.  382;  Bolo  v.  D'Achille, 
y.  Streeter,  74  Hun  538,  26  N.  Y.  S»xpp,  843;  Stoll  v. .  157  Apo.  Div.  294,  142  N.  Y.  Supp.  506;  Reeder  v.  Lock- 
King.  8  How.  Pr.  298;  Sohadle  v.  Chase,  16  How.  Pr.  wood,  30  Misc.  531,  62  N.  Y.  Supp.  713. 
413;  Oatell  v.  Brough,  24  How.  Pr.  274;  Wbeelock  v.  Bqnltable  actton.— Aaron  v.  Richmond,  111  Misc. 
Stewart.  28  How.  rt.  89;  Obrigon  v.  De  Mier,  52  How.  549,  181  N.  Y.  Supp.  723. 
Pr.  356. 

§  827.  Right  to  arrest  depending  partly  upon  extrinsic  facts. 

A  defendant  may  also  be  arrested  in  an  action  wherein  the  judgment  demanded  requires 
the  performance  of  an  act,  the  neglect  or  refusal  to  perform  which  would  be  punishable 
by  tiie  court  as  a  contempt,  where  the  defendant  is  not  a  resident  of  the  state,  or, 
being  resident,  is  about  to  depart  therefrom,  by  reason  of  which  non-residence  or  de- 
parture there  is  danger  that  a  judgment  or  an  order  requiring  the  performance  of  the 
act  will  be  rendered  ineffectual.  In  a  case  specified  in  this  section,  the  order  of  arrest 
can  be  granted  only  by  the  court,  is  always  in  its  discretion  and  may  be  granted  or  served 
either  before  or  after  final  judgment,  unless  an  appeal  from  the  judgment  is  pending,  upon 
which  security  has  been  given  sufficient  to  stay  the  execution  thereof. 

Dcrlvrntloiu — ^First  lentence  ia  code  civ.  proc.,  f  550.  to  the  general  section  ({  839,  poet)  appearing  later  in  this 

Leet  sentence  is  qpde  piv.  proo.,  f  551,  first  sentence.    Tlie  article.    1 550,  as  am.  by  L.  1877,  cb.  416,  L.  1880,  eh.  672; 

provision  relating  to  time  of  granting  the  order  is  the  originally  revised  from  code  of  proc.,  1 179.    |  551,  as  am. 

"exception  "  provided  for  in  the  section  (|  818,  ante)  of  by  L.  1877,  ch.  416,  L.  1886,  ch.  672. 
general  provisions  relating  to  same  subject.    The  time  of        Where  personftl  performsnee  required.— General 

serving  the  order,  as  above  provided,  is  also  an  exception  Explosive  Co.  v.  Hough,  63  Misc.  377,  116  N.  Y.  Supp. 
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1114;  Levris  v.  Lewis,  77  Mioo.  412. 136  N.  Y.  S<vp.  686;  IntanllMi   to  i«nMf««-^PIolaidc  ▼.    PtoteUk,   tS5 

BiowneU  ▼.  Akin,  6  Htm  878;  Bouucault  t.  Boucioault,  App.  Div.  14  172  N.  7.  Supp.  684;  Fadfio  Mut.  L.  Ina. 

21  Hun  431;  Euum  v.  Nelson,  1  N.  Y.  Supp.  685.  21  Co.  ▼.  Msohado.  16  Abb.  Pr.  451;  Flour  Ci^  Nat.  Bank 

Abb.  N.  C.  321;  Gordon  y.  Fox.  11  N.  Y.  Supp.  6,  18  v.  HaO,  33  How.  Pr.  1. 

CiT.  Proo.  Rep.  291.  Bf  whom  craaled^-— Baacicaolt  ▼.  BoneloftuH,   21 

AetloB   for   sepotsttOD.— Stmsee   t.    Stargee,    114  Hun  481;  Bank  of  New  Yock  ▼.  Mott,  8  Abb.  160;  OoU- 

Misc.  475.  186  N.  Y.  Supp.  6M.  schmidt  t.  Ooldschmidt,  1  Law  BulL  75. 

§  828.  Foreign  judgment  not  to  affect  right  to  arrest 

The  recovery  of  .judgment  in  a  court,  not  of  the  state,  for  the  same  cause  of  action,  or,. 
where  the  action  is  founded  upon  fraud  or  deceit,  fbr  the  price  or  value  of  the  property^ 
obtained  thereby,  does  not  affect  the  right  of  the  plaintiff  to  arrest  the  defendant,  as  pre- 
scribed in  this  and  the  next  article. 

DcrlfBtfon.— Code  dv.  proe..  I  552,  without  chance.     246,  25  N.  Y.  Supp.  1042;  Pitt  v.  Freed,  21  N.  Y.  Supp* 
When    arrat   aathorlMd.n-Baxter   y.    Drske.    85     300;  Milbury  v.  Heitsberg,  55  N.  Y.  Supp.  743,  28  GIt. 
N.  Y.  502,  affg.  22  Bun  565;  Leach  v.  Linde,  73  Hun     Proo.  Rep.  170. 

§  829.  Woman  not  to  be  arrested;  exceptions. 

A  woman  cannot  be  arrested,  as  prescribed  in  this  and  the  next  article,  except  iir 
a  case  where  the  order  can  be  granted  only  by  the  court  or  where  it  appears  that  the 
action  is  to  recover  damages  for  a  wilful  injury  to  person,  character  or  property. 

Dcrlvmtton.— Code  dr.  proo..  1 553,    as   am.  bar  L.  ius,  2  Abb.  N.  C.  193;  Wheeler  v.  Hartwell,  4  Bosw.  684^ 

1877,  oh.  416.  without  change;  onginally  revised  from  North.  R.  Co.  v.  Caipentier,  13  How.  Pr.  222,  3  Abb;, 

code  of  proo.,  §  170,  last  sentence.  Pr.  250;  Tracy  v.  Leiand,  2  Sandf.  729. 

Eefcreneea. — ^Execution  against  person  of  woman,  bemptlon   of  married  womMi  ftom 


when  permisdble.  C.  P.  A.,  fi  765;  not  subject  to  arrest  Chaucherie  v.  Popper.  58  Misc.  863,  100  N.  Y.  Supp» 

injustice  court,  J.  Ct.  A.,  |  60.  675;  Baklwin  v.  Kjmmell,  16  Abb.  Pr.  353;  Nenlle  ▼> 

^'Wimd  taUary."— Allen  v.  Fromme,  195  N.  Y.  404,  Neville,  22  How.  Pr.  500;  Schaus  v.  Putscher,  25  How. 

reyg.  124  App.  Div.  036,  109  N.  Y.  Supp.  1123;  Duncan  Pr.  463. 
v.  Eaten,  6  Hun  1,  affd.,  64  N.  Y.  625;  £ypert  v.  Bolen- 

§  830.  Discharge  of  idiot,  lunatic,  or  infant  under  fourteen,  if  arrested. 

A  lunatic,  an  idiot,  or  an  infant  under  the  age  of  fourteen  years,  if  arrested,  may  be 
discharged  from  arrest  as  a  privileged  person,  in  the  discretion  of  the  court  or  judge. 
The  application  for  his  discharge  may  be  made  in  his  behalf  by  a  relative  or  by  any* 
other  person  whom  the  court  or  judge  pennits  to  represent  him,  for  the  purpose. 

Dcrlvmllon. — Code  <ar.  proiO.,  1 564,   as  am.  by  L.     sentence  of  the  above  section  implies  that,  an  idiot,  iA> 
1877.  ch.  416,  in  effect.     A  dis<marge,  on  account  of     fant,  etc.,  may  be  so  discharged, 
privilage,  dsewhoe  provided  for  (§  841,  post),  may  be        Inliaat.— Bush  v.  Pettibone.  4  N.  Y.  800;  SehnnsmaB 
granted  dther  by  the  court  or  a  judge;  and  the  conduding     v.  Paradise.  46  How.  Pr.  426;  Taylor  v.  Vsa  Keuen,  6# 

How.  Pr.  25. 

§  831.  Arrest  of  person  sued  in  a  representative  capacity. 

A  person  prosecuted  in  a  representative  capacity,  as  heir,  executor,  administrator,  leg^ 
atee,  devisee,  next  of  kin,  assignee  or  trustee,  cannot  be  arrested,  as  prescribed  in  this 
and  the  next  article,  except  for  his  personal  act. 

DorifntlOB.— Cods  dv.  proc.,  S  555,  without  change;  originally  revised  from  R.  8.,  pt.  8,  di.  6,  tit.  1, 1 9. 

§  832.  New  order  of  arrest  when  sick  prisoner  escapes. 

If  a  prisoner  in  custody  by  virtue  of  an  order  of  arrest  actually  escapes,  while  going 
to,  remaining  at,  or  returning  from  a  hospital  to  which  he  has  been  ordered  removed 
pursuant  to  section  three  hundred  and  fifty-five  of  the  prison  law,  a  new  order  of  arrest 
may  be  granted,  upon  proof  by  affidavit  of  the  facts  specified  in  this  section,  without- 
other  proof  and  without  an  undertaking. 

DorifntloB. — Code  dv.  proc.,    i  127,    except  as  to     946,  L.  1909.  ch.  65;  originaUy  revised  from  R.  8.,  pL  8». 
isMie  ol  new  eaoeeution,  which  has  been  covered  under    eh.  7,  tit.  6,  i  28,  as  am.  by  L.  1873,  eh.  290. 
"execution"  (|  769,  ante).    |  127,  as  am.  by  L.  1895.  ch. 
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ARTICLE  48 
Arrest,  gxantisg,  ezecutisg  and  vacatiiig  the  order 

See.  833.  Facts  to  be  shown  to  obtain  OTder  of  airett. 

83i.  Coa4>laint  or  amended  complaint  as  part  of  the  moviac  p^iMn. 

835.  Terms  of  undertaldns. 

836.  Security  upon  order  of  arrest  granted  by  the  oourt. 

837.  Security  dispensed  with  in  certain  oases. 

838.  Optional  directions  in  the  order  of  arrest. 

839.  Copies  of  papers  to  be  delivered  to  defendant;  time  of  sendee. 

840.  Arrest;  how  made. 

841.  General  provirion  as  to  privilege  from  arreet;  diseharge  of  privileged  penwn. 

842.  time  within  which  to  apply  to  vacate  order,  reduoe  bail  or  inerease  security. 

843.  Vacating  order  on  ground  of  insufficient  complaint. 

844.  How  and  to  .whom  application  to  vacate,  or  tor  other  letief  affecting  the  order,  shall  be  made;  new  proofs. 

845.  limitation  as  to  new  proof  on  application  to  vacate. 

846.  Discharge  of  defendant  from  arreet,  actual  or  impending*  for  inexcusable  or  ooUusive  delajrs  in  prosecuting 

suitor  remedy. 

§  833.  Facts  to  be  shown  to  obtain  order  of  arrest. 

Before  an  order  of  arrest  shall  be  granted,  the  existence  of  a  cause  of  action  sufficient 
to  establish  the  right  to  an  arrest,  or,  where  the  right  to  arrest  d^aends  partly  on 
extrinsic  facts,  the  existence  of  a  cause  of  action  and  facts  sufficient  to  authorise  the 
order,  shall  be  shown  to  the  satisfaction  of  the  court  or  judge.  Where  a  specific  allegsr 
tion  in  the  complaint  is  necessary,  by  statute,  to  an  arrest  of  the  defendant,  the  oom- 
plaint  or  a  copy  thereof  or  a  proposed  amended  complaint  must  be  produced. 

Derlfatton.— Code  otv.  proo..  |  557.  rewritten.    The  Nierth  v.  Sidner,  25  How.  Pr.  419;  Citv  Bank  t.  Lamely, 

last  sentence  expresses  the  aotual  praotioe.   The  provision  38  How.  Pr.  397;  Dreyfus  v.  Otis,  54  How.  Pr.  405;  Jones 

of  code  oiv.  proo.  section  relating  to  proof  of  amount  of  v.  Piatt,  60  How.  Pr.  73;  Piotniok  v.  Plotniok,  185  App. 

bail  is  transferred  to  a  rule.    See  rules  o(  dvll  practice,  SI.  Div.  15,  172  N.  T.  Supp.  634. 

I  557,  as  am.  by  L.  1879,  ch.  542;  oricinsdly  revised  Aetloa  fw  moiwyi  received  b7  agMnt  la  MpciMF 

from  oode  of  proc.,  1 181.  eaoMlty.-- Vandeweghe  v.   Sohwarta,    187   App.   Div. 

Eefcr0iiee.-^Proof  of  facte  relating  to  amount  of  219,  175  N.  Y.  Supp.  342. 

bail,  rules  of  dvilpraeliee,  81.  FMOf  rMalnd.^Oormier  v.  HawUna,  99  N.  Y.  188; 

C»«pbiint. — ^Failure   to  serve.     Lewis  v.    Pollack,  Seaelken  v.  Meyer.  94  N.  Y.  473;  Oinningham  v.  Dadjr, 

85  App.  Div.  577.  83  N.  Y.  Supp.   287;  Liehstimhl  v.  119  App.  Div.  89,  103  N.  Y.  Supp.  852;  Qookl  ▼.  SbMw 

Lisehstrmhl,  38  Misc.  331.  77  N.  YTSupp.  900.    Defective  man,  10  Abb.  Pr.  411;  Hitchcock  v.  Peterson.  14  Hun 

verifieatioo.    Voorhees  Rubber  Mfg.  Co.  v.   McEwen,  389;  People  t.  Snaith,  57  Hun  332.  16  N.  Y.  Bupg.  589; 

111  App.  Div.  541,  97  N.  Y.  Supp.  942.  Moore  v.  Becker,  13  N.  Y.  St.  Rep.  567;  Martin  t.  Yan- 

flvnlfltoaey  of  sA4sflli.-^kigiehardt  Co.  v.  Ben-  derlip,  3  How.  Pr.  265;  Pindar  v.  Blaek,  4  How.  Pr.  96; 

toin.  2  App.  Div.  91,  37  N.  Y.  Supp.  531;  Wolfsohn  Griswold  v.  Sweet,  49  How.  Pr.  171.' 

Broe.  Co.  v.  Lansit,  141  App.  Div.  420.  125  N.  Y.  Supp.  mad.— Mann  v.  Ghiiatopuhis,  87   App.  Div.  22aL 

1096;  Valentine  v.  Gonaales.  190  App.  Div.  490,  179  N.  84  N.  Y.  Supp.  372;  Keasler  v.  Levy,  11  Misc.  2757^ 

Y.  Supp.  711.  Y.  N.  Supp.  200. 

Ob  iMtetmtttoB  Mid  fceilrf.    Danque  Agrieole  v.  Mm  nprescntattoiie.— McDonald  v.   Convia,    13 
Ungoreanu,  53  App.  Div.  234, 65  N.  Y.  Supp.  89  2;  Markey 
T.  Diamond.  1  Misc.  97,  20  N.  Y.  Supp.  847;  Amaon  v. 


N.  Y.  Supp.  82;  Steinhardt  v.  Beer,  16  N.  Y.  Supp.  600; 
Cox  V.  Dwyer,  17  N.  Y.  Supp.  713;  Phehia  v.  Maxwell, 


Kellar,  21  Mtse.  442,  47  N.  Y.  Supp.  595;  Thompson  2  Abb.  N.  C.  459;  Draper  v.  Beers,  17  Abb.  Pr.  163. 

V.  Best,  4  N.  Y.  Supp.  229;  Martin  v.  Groas,  4  N.  Y.  DtopotM  of  property.— Wheaton  v.  Fay,  62  N.  Y. 

Supp.  387, 16  Civ.  Pfoc.  Rep.  235;  Brooklyn  Daily  Union  275;  Engelage  v.  Raymond,  18  N.  Y.  Supp.  864;  MoUer 

T.  Hayward,  11  Abb.  N.  S.  335:  Jordan  r.  Haitison,  13  v.  Asnv,  11  Abb.  N.  S.  233;  MuUer  v.  Penin,  14  Abb» 

GIv.  Ploe.  Bepb  445;  Whitkxsk  v.  Both,  5  How.  Pr.  143,  N.  S.  95;  Frost  v.  Willard,  9  Barb.  440;  Courter  v.  Me- 

10  Baib.  78:  Ml  V.  MaU,  11  How.  Pr.  254;  Cimndall  v.  Namara,  9  How.  Pr.  255. 

Biyan,  15  How.  Pr.  48,  5  Abb.  Pr.  162;  Peel  v.  Elliott.  M[»lleloiis  prosM«tioii.--ReiaB  v.  Levy,  165  App. 

16  How.  Pr.  481;  BhMon  v.  Bruno,  21  How.  Pr.  112,  33  Div.  1,  150  N.  Y.  Supp.  440;  Diad  v.  Shibl^,  49  Bfitoo. 

Baib.  520;  SMow  v.  Relssabeiier,  25  How.  Pr.  164;  De  315,  99  N.  Y.  Supp.  188. 

§  834.  Complaint  or  amended  complaint  as  part  of  the  moving  papers. 

Upon  an  application  for  an  order  of  arrest,  an  allegation  of  a  verified  complaint  or 
amended  complaint,  offered  as  proof  of  any  fact,  shall  have  the  effect  only  of  an  affi- 
davit. If  the  order  of  arrest  be  applied  for  after  service  of  the  complaint,  the  plaintiff 
may. present  to  the  court  or  judge  an  amended  complaint  setting  forth  a  cause  of  action 
in  which  an  arrest  is  authorised  and  any  allegation  essential  to  an  arrest.  If  the  order 
of  arrest  be  granted,  service  of  any  such  amended  complaint  shall  be  deemed  ordered 
without  a  specific  cQrection  therefor. 

Darifmtton.— First  sentence  new,  but  is  in  harmony  v.  Sehwenk,    62  Hun  574,  17  N.   Y.   Supp.  34;  Me- 

with  deeiMos.     Seoond  ftnd  third  eenteaeee  sapereede  Bride  v.  Laagan.  10  N.  Y.  Supp.  562;  Moffat  v.  FaitoB, 

eode  eiv. jsoe..  I  558^  in  part,    i  558,  aa  am.  by  £71879.  132  N.  Y.  507;  Bngelhardt  Co.  v.  Benjamin.  2  App.  Div. 

eh.  542,  LTiSSO,  eh.  672;  oricinally  revised  from  oode  of  91,  37  N.  Y.  Supp.  531. 

proe.,  ilSS.  InMHidiiS    Mmplitait.— Beinboth    v.    -      '   - 

V.  Fulton,  132  N.  Y.  507;  Genin  134  N.  Y.  Supp.  16. 


a  «36-«39  CIVIL  PRACTICE  ACT  art.  48 

§  835.  Terms  of  undertaking. 

The  written  undertaking  on  the  part  of  the  plaintiff,  where  security  is  not  dispensed 
with  or  otherwise  regulated  by  statute,  shall  be  to  the  effect  that  if  the  defendant  re- 
covers judgment  or  if  it  is  finally  decided  that  the  plaintiff  was  not  entitled  to  the 
order  of  arrest,  the  plaintiff  will  pay  all  costs  which  may  be  awarded  to  the  defendant 
and  all  damages  which  he  may  sustain  by  reason  of  the  arrest,  not  exceeding  the  sum 
specified  in  the  undertaking,  which  must  be  at  least  equal  to  one-tenth  of  the  amount 
of  bail  required  by  the  order  and  not  less  than  two  himdred  and  fifty  dollars. 

Derivatloii.— Code  1550,  amended.     The  sUtoment  136;  Moses  v.  W&terbury  Button  Co..  37  N.  Y.  SiqMr. 

Uiat  seourity  is  required  flenerally  is  found  in  general  Ct.  393.                                                      ^,-..- 

^roviaionsrelating  to  provisional  remedies,  (t  819,  ante).  UabHItF  of  sureties. — ^Krauae  ▼.    RntherfoTd,   46 

*he  erdeption  in  favor  of  a  cause  of  aetion  under  code  Anp.  Div.  132,  60  N.  Y.  Supp.  1047;  Keck  v.  Qroos,  6 

oiv.  proe..  %  549,  subd    8,  is  made  a  separate  section.  Mlflc.  438.  26  N.  Y.  Supp.  1111 ;  Schuyler  y.  Englert,  10 

infra  (|  837).     }  559.  as  am.  by  L.  1879.  ch.  542;  origin-  Daly  463.            „                     .    .  .^          «           .. 

ally  revised  from  code  of  proc.,  f  182,  first  sentenoe,  as  Deposit    In    Hen    of   luidertBlcliic.— Tumstall    r. 

am.   by  L.  1875,  ch.   28.  Winton.  31  Hun  231.                              ,         _ 

Form  of  nndertaidiig.— Bennett  v.  Mulry,  6  Misc.  Purpose  of  nndertakliis,  4»inafcs  In  Mtlon  apon* 


465;  Hellen  ▼.  Jones,  2  Miac.'249.  21  n:  Y.  Supp.  943;     Sperry  ▼.  Hellman,  13  NT  Y.  Supp.  899.  20  Civ.  Proc. 
Bperry  v.  Hellman.  2  Misc.  414,  21  N.  Y.  Supp.- 1014;     Rep.  218;  Bamberger  v.  Kahn,  6  N.  Y.  St.  Rep.  707. 
Squire  v.  McDonald,  2  Misc.  422.  21  N.  Y.  Supp.  1025;        Aetton  on  nndertftklnK  pending  sppenl  Is  nremn- 
Ferris  v.  Tannebaum.  15  N.  Y.  Supp.  295.  27  Abb.  N.  C.     tiire.—Cook  v.  National  Surety  Co..  169  App.  Div.  666, 

155  N.  Y.  Supp.  493. 

§  836.  Security  upon  order  of  arrest  granted  by  the  court. 

Where  the  order  can  be  granted  only  by  the  court,  mi  undertaking  on  the  part  of  the 
plaintifif  may  be  dispensed  with.  If  it  is  required,  its  form  and  the  security  to  be  giTen 
thereupon  must  be  such  as  the  court  prescribes. 

Derivation. — Code  civ.  proc.,  §  560.  without  chance. 

§  837.  Security  dispensed  with  in  certain  cases. 

Security  shall  not  be  required  upon  granting  an  order  of  arrest  where  the  action  is 
brought  for  a  cause  specified  in  subdivision  nine  of  section  eight  hundred  and  twenty- 
dx. 

'  Derfratlon.— Code  civ.  proc..  §  559.  part  The  pro-  propriatin^  funds  or  property,  f  809.  as  am.  bv  L.  1879, 
vWon  referred  to  is  code  dv.  Droo.,  J  549.  subd.  3,  wni(^  ch.  642;  onginally  revised  from  code  of  proe.,  f  189.  6rst 
covers  an  action  against  a  puotic  oflSoer,  etc..  for  misap-     sentwtce.  as  am.  by  L.  1875.  ch.  28. 

§  838.  Optional  directions  in  the  order  of  arrest. 

The  order  may  be  directed  either  to  the  sheriff  of  a  particular  county  or,  generally, 
to  the  sheriff  of  any  county.  The  plaintiff's  attorney,  at  his  option,  by  an  indorsement 
upon  the  order,  or,  where  it  was  granted  by  the  court,  upon  the  copy  thereof  delivered 
to  the  sheriff,  may  fix  a  time  within  which- the  defendant  must  be  arrested.  In  such 
case,  he  cannot  be  arrested  afterward  under  the  same  order,  unless  the  time  be  extended 
by  the  court,  for  cause. 

lleHvmtlon.~Code  civ.  proc..  1 561,  second,  fourth  70. 85  How.  Pr.  209;  N.  Y.  C.  &  H.  R.  R.  R.  Co.  t.  Shep- 
and  fifth  sentences.     The  new  matter  beginning  with     herd.  10  Cir.  Proc.  Rep.  158. 


**unless*'  is  to  prevent  a  restricted  interpretation  of  the  Statement  of  fionnds.— Qiudl  v.  NeteoD,  39  App. 

broad  section  (f  98,  ante)  relative  to  extension  of  time  in  Div.  18. 56  N.  Y.  Supp.  865;  Blanck  ▼.  Nelson,  39  App. 

which  any  act  may  be  done.  Div.  21.  56  N.  Y.  Supp.  867. 

Befcrenee.— Order   to  state  grounds  briefly,  C.  P.  A.,  Subscrtptlon   by   attomey.^Thompson  ▼.    Ftied- 

1 821,  ante.  burg,  54  How.  Pr.  519;  Matherv.  Hannaur.  56  How.Pr.  1. 

Contents  In  general.— Tracy  v.  Veeder.  50  Barb.  Amendment  of  order. — Globe  Leaf  Tobacco  Co.  t, 

Lockhurst.  186  App.  Div.  881,  172  N.  Y.  Supp.  256. 

§  839..  Copies  of  papers  to  be  delivered  to  defendant;  time  of  service. 

The  order  of  arrest^  or,  where  it  was  granted  by  the  court,  a  certified  copy  thereof, 
subscribed  by  the  plaintiifif's  attorney,  and,  in  either  case,  the  papers  upon  which  the 
order  was  granted,  with  the  undertaking,  if  any,  must  be  delivered  to  the  sheriff,  who, 
upon  arresting  the  defendant,  must  deliver  to  him  a  copy  thereof.  An  order  of  arrest 
cannot  be  served  after  final  judgment,  except  an  order  which,  by  statute,  can  be  granted 
only  by  the  court. 

Derlvmtlon.— Code    civ.    proc.,    1 562,    eliminating  FaDore  to  dellfer  eopy  of  nndertaldng.— Ciecker- 

second  sentenoe  as  unnecessary.     Last  sentence  is,  in  hoff  v.  Ahlhom,  2  Abb.  N.  C.  372;  Mather  v.  Hannaitr, 

effect,  the  second  sentence  of  coae  sIt.  proe., 1 651.  §562,  65  How.  Pr.    1. 

as  am.  by  L.  1877,  di.  416,  L.  1879.  ch.  642:  orisinally  FaBare  to  tie  afiisTltB^—Baskk  of  Hava&a  v.Moora^ 

partly  revised  from  eode  of  proc.,  §  184.    §  551,  as  am.  5  Hun  624;  Barker  v.  Cook,  40  Baib.  254,  25  How.  Pr. 

by  L.  1877.  ch.  416.  L.  1886,  ch.  672.  190. 

Bifct*ence. — Order,   how  signed;  contents,  rules  of 
civil  practice.  82. 


' 


vt.  48  ARREST,  GRANTING,  £TC.  {{  840-844 

§  840.  Arrest;  how  made. 

The  ^liff  must  execute  the  order  by  arrestiiig  the  defendant,  if  he  is  found  within 
his  eounty,  and  keeping  him  in  custody  until  discharged  by  law. 

Dwlvmtfoii. — Code  dv.  proo..  |  663,  without  ofajuitt;  369^-3d9e:  penal  I.,  1 1830;  arrest  of  judgment  debtor, 

frifinany  reviaad  from  eode  of  proo.,  i  18ft,  first  olattM.  C.  P.*  A.,  ft  647.                                                                   4 

■crcraiMS.— Direotiona  to  abertlf  in  order,  rulea  of  lariadlcMva  of  tlMrMr.— Fiabar  v.  Youns,  41  Miae. 

dvi]    practice,    82.    Confinement    of    civil    prisoners,  oi62,  Si'N.  T.  Supp.  115;  Haxiand  r.  Hoifara«  97  Hun 

priaon  1.,  If  24.  861;  dvil  richta  1..  1 72;  Jail  ttbartiea  and  US*  10  N.  Y.  Supp*  44S. 
labmty    for   eaoapes,    priaon   1.,    {|  357-360;    362-360, 


§  841*  General  provision  as  to  ^vilege  from  arrest;  discharge  of 
person* 

This  act  does  not  abridge  or  affect  a  privilege  from  arrest  given  by  law  or  a  rig^ 
of  action  for  a  breach  there(rf.  A  privil^;ed  person  is  entitled  to  be  discharged  from 
arrest,  where  other  provision  is  not  made  therefor  by  law,  by  the  court  or  a  judge  thereof, 
or  by  the  county  judge  of  a  county  where  the  arrest  was  made.  The  order  must 
be  made  upon  proof  of  the  facts  entitling  the  i^plicant  to  the  discharge;  and  the  arrest 
and  discharge  are  not  a  bar  to  a  new  arrest  after  the  privilege  has  ceased.  The  ooutt 
or  judge  may  make  the  order  without  notice,  or  may  require  notice  to  be  given  to  the 
sboiff  or  to  the  plaintiff,  or  to  both. 

ncrl?»lion.— Coda  cIt.  proo.,  1564,   aa  am.  b^  L.  VIolfttton  •€  9rtrOe80«--Matt«r  of  lAiaport,  21  Hii^ 

1895,  oh.  046,  amended.     Under  toe  saneral  proviflona  154. 

Q  816.  ante)  relating  to  proviilonal  remedies  the  proof  W«lf«r.^Kally  ▼.  MoCocttick.  2S  N.  V.  318:  Cola  y. 

ja  to  be  by  affidavit  or  other  writtaa  evideiise.  MoClaUan,  4  HUJ  50;  Farmer  ▼.  Ebbblns.  47  Bow.  Fr. 

PtfsoB  nttfllagcd  ft«m  wrat.— Paikar  ▼.  Maroo,  415i. 
136  K.  Y.  585;  Jenkina  v.  Smith.  57  How.  Pr.  1^1;  Mar 
thswB  ▼.  Tufta,  62  How.  Pr.  508. 

* 

§  MJL  Time  within  whldi  to  apply  to  vacate  order,  reduce  bail  or  increase 
security.  « 

The  time  within  which  the  defendant  may  apply  to  vacate  the  order  or  to  have  the 
bail  reduced  or  the  security  by  plaintiff  increased  may  be  limited  by  rqles,  except  that 
an  application  to  vacate  on  the  ground  ihsA,  the  complaint  fails  to  set  forth  a  cause  of 
action  in  which  an  arrest  is  authorized  or  an  allegation  essential  to  an  arrest  may  be 
made  at  any  time  after  the  complaint  is  served. 


ItatwattoD. — Sttbatitvte  for  ooda   eiv.   pr^o.,  1 567,  li^ht  to  question  the  aomplafait  in  aiiah  aaaa  ia  analofou* 

•aam.  by  L.  1877,  oh.  416;  originally  pvtiymviaad  from  to  the  light  to  Msail  it,  at  any  staga,  for  failuM  to  ael 

ooda  of  pioe.,  §188,  in  Mirt,'aiid  §204.    The  ooda  eir.  fbrtti  faolB  auiBsleat  to  oomtltata  a  oaaas  of  aoti4 

ascttoB.  ao  far  oaiy  aa  it  oooferred  tha  rfght  of  a  lor  laek  of  iucitfdielioo,  whan  th«ra  ia  tto 

It  to  apply  for  a  VMaCion  ol  the  order,  waa  un-  the  daisiidMii  UJktd.  to  damar. 
r.  aa  the  powar  to  vaieate  is  inberant  in  the  court.        MtJummtB,    ttules  of  olvil  praetiee,  83. 


RegoUtingthetimeformakingtheapplieationiaproperly  AamUmmu^    Now  Haven  W«b  Cou  ▼.  FsrIs,  125 

a  sohiaet  for  rulas^  and  tha-abovo  taotion  pcmdaa ao-  N.  yT  366. 

aordiiigly.  azospt  aa  to  an  appSaation  founded  on  the  Ofeliei  #r  iettaaa^^Maitin  v.  Oraas,  4  N.  Y^  Snpp.. 

isihirs  of  the  aomplaint  to  atata  a  oauaa  of  aetion  or  887.  16  Ctr.  Piue*  Rsp.  23a 

allsimtioa  josti^ying  the  anatt.   By  ooda  oiv.  proo..  |  568  BoMiint  #r  ■wttod^— MUla  v.  Bodawold.  13 


the,  time  to  airily  to  vaeata  on  the  latter  ground  waa    439. 

nnhmited.    It  la  not  oonaeivable  that  anyone  would  da-        HninitMttam  of  iiaMwIlib— liovy  r.  Bamhafd,  2 


anre  the  adaption  of  a  rule  to  provide  that  an  arrest,  in  App.  Div.  336,  37  N.  Y.  Supp.  840. 

an  aetion  in^whioh  ao  arrest  whatever  is  authorised  by  Walfar  by  ftrlnK  bnIL— ^lay  v.  Smith,  67  App. 

hfcw,  mii%t,ripen  into  a  right  to  hold  th^  defendant  by  Dir.  514,  73  N.  YTSupp.  977;  Marks  v.  GoetehiiM,  60 

his  msre  faikire  to  raiae  the  point  in  a  given  time.    Tlie  Misc.  143.  112  N.  Y.  Supp.  1000. 


§  843.  Vacating  order  on  ground  of  insufficient  complaint 

The  service  of  a  complaint  which  fails  to  set  forth  a  cause  of  action  in  which  an 
arrest  is  authorised  or  an  allegation  essential  to  the  right  of  arrest  shall  be  gnnmd  for 
vacating  the  order  of  arrest,  subject  to  the  power  of  the  court,  upon  plaintiff's  motion, 
at  any  time,  to  permit  the  oomidaint  to  be  amended,  to  sustain  the  order,  with  or  with- 
out terms.  Before  the  detennination  of  a  motion  to  vacate  an  order  of  arrest,  the  court 
or  judge  hearing  the  motion  may  permit  the  plaintiff,  without  notice,  to  amend  the 
complaint,  to  sustain  the  order. 

Itarffnllnn.— New.     Supersedca,  part  of  eode  oiv.        Vacntliif  order  for  InsnSleluit  tamaiaiat, New 


§  844.  How  and  to  whom  SM^Ucation  to  vacate,  or  for  other  relief  affecting  the 
order,  shall  be  made ;  new  proof 8« 

An  application  to  vacate  ihe  order,  reduce  the  amount  of  bail  or  increase  security 
ijven  by  the  plaintiff,  may  be  founded  only  upon  the  papers  upon  which  the  ord&r  was 


§  845,  846  CIVIL  PRACTICE  ACT  art.  48 

granted;  in  which  case,  it.must  be  made  to  the  court,  or,  if  tbe  order  was  granted  by 
a  judge  out  of  court,  to  the  same  judge,  in  court  or  out  of  court,  and  witii  or  without 
notice,  as  he  deems  proper.  Or  it  may  be  founded  upon  proof,  on  the  part  of  ihe  defend- 
ant,  or  upon  the  complaint  where  it  was  not  part  of  the  papers  on  which  the  order  was 
granted,  in  which  case,  it  must  be  made  to  the  court,  or,  if  the  order  was  granted  by 
a  judge  out  of  court,  to  any  judge^of  the  court,  upon  notice.  If  foimded,  wholly  or 
partly,  upon  proof,  it  may  be  opposed  as  a  matter  of  course  by  new  proof  on  the  part 
of  the  plaintiff. 


Detlvmiion.— Code  enr.  proo.,  |  66S,  in  pftrt,  m  tan.  by  »  vo^e  day  itti^t  wdrk  {rrep*rable  fi»mnfe»  mu'mon 

L.  1877,  oh.  416,  amended;  oncinaUy  a  eubetitute  for  ewential  than  tae  immediate  diaso&ution  of  aa  ocdw  ^ 

code  of  proo.,  I  205.    The  elimination  of  the  olauae  be-  -  aneet  or  warrant  of  attaehment.     (o)     On  the  other 

'Mnninc  ^'and  the  appKeation"  it  to  harmoniae  the  «eo-  hand,  by  teaeoii  of  the  Ereatcr  injuiy  that  mi^t  remit 

tion  with  a  seneral  proTition    (i  822,  ante)  pern^ttins  to  plaintiff  by  an  tU-Adriaed'  ezeraee,  ez  parte,  of  the 

the  eoort  to  allow  dtfeote  to  be  aappUed  by  new  proof  power  to  Taoatc  it'w«i  provided  (oode,  i  020)  that  tbe 

on  the  part  of  the  plaintiff,  where  the  motion  to  vaoate  injunction  cooki  not  be  vacated   without  notice  ezoepi 

is  6n  notice,  even  thouflJi  ULt  motion  be  f oonded  on  the  by  the  judce  who  granted  it  or  ndio  held  the  eoort  where 

oricinal  papen  cmly.    The  provision  givinc  the  plaintiff  it  was  granted  or  the  appellate  division,  unless  the  ab- 

the  absolute  right  to  adduce  new  proorj  where  the  motion  sence  or  disability  of  such  judge  and  that  great  inJunr 

to  vaoate  is  itself  founded  on  proof ,  is  of  course  retained,  would  result  from'delay  be  proven  by  affidavit.    TiA 

The  insertion  of  the  proviscm  relating  to  motion  to  safeguard  to  tbe  plaintiff  was  more  than  a  mere  item  of 

vacate  for  insofficieney  of  the  complaint,  where  the  com-  procedure  and  has  not  been  ^flaturbed  by  the  legislature 

plaint  was  prepared,  and-  served  after  the  granting  of  since  it  became  a  statute  forty  years  ago. 

the  order,  simiMy  states  the  practice  as  it  is.   Such  motion  The  foregmng  distinctions  prevent  a  satisfactory  blend 

is  upon  notice.  of  the  prooedure,  aad  the  above  explanation  m  tnade  on 

The  condttdiaii^  portion  of  I  508,.  not  covered  by  the  account  of  a  suggestion,  which  has  appeared  repeatedly, 

above  section,  is  included  in  tne  neti  section.  that  the  procedure  to  vacate  aq  order  of  arrest,  warriMxt 

The  committee  devoted  much  thought  and  effort  in  of  attachment  or  order  for  temporary  injunction  be  made 

an  attempt  to  nudce  uniform  ti^e  procedure  to  vacate  uniform. 

an  order  of  arrest,  warrant  of  attadiment  and  temporary  ^P9^  WhAt  pMiert    nuii. — Levy   v.   Bernard,    2 

injunction.     This  might  be  accompUshed  with  respect  -^p.  IMv.  396,  37  N.  T.  Supp.  849;  Msniscaloo  v.  Sbun- 

to  arrest  and  attachment,  because  the  procedure  in  both  owtis,  123  App.  Dir.  690,  108  N.  Y.  Supp.  65:  Martin 

eases  now  is  the  sams  (code   civ.   proc.,  11568.   683).  v.  Lomch.  14  Misc.  47,  35  N.  Y.  Supp.  135;  Bayer  t. 

There  would  be  little  use,  however,  in  coveruig  the  pro-  Fenn,  19  Misc.  128, 43  N.  Y.  Supp.  533;  Argravev.Biaok- 

eedure  as  to  only  Iwo  of  the  provisional  remedies.    A  man.  25  Misc.  <j^,  56  N.  Y.  Supp.  412;  PhiUh*  v.  Wor- 

so-caUed  general  provision  has  no  value,  as  such,  if  it  tendyke,  31  Huh  lf2;  Ensign  v.  Nelson,  1  NT  Y.  Simp, 

be  full  of  esoeptions.     It  is  impracticable  to  include  all  685.  24  Abb.  N.  C.  ^1;  Scott  v.  Williams,  73  H«ir.R. 

three  remedies  in  a  single  scheme  of  prooedure  to  vacate  393;  Evans  v.  Holmes,  46  How.  Pr.  515. 

the  order  or  warrant,  owing  to  obataoles  arising  with  BcCmw  wImiii  nade*— Suttm  v.  Sabey,  S2  Hun 

respect  to  injunctions.    Under  code  dv.  jiroo.,  the  Jollow-  557;  Moser,  etc.,  Co.  v.  Lawrence,  60  Hun  137,  14  N.  T, 

ing  distinetioiis  existed  between  injunction  and  arrest  Supp.  540. 

or  attaehment:  (Si)    The  grantiag  of  an  injunction  was  ffettec  •f  niAtloii.— Skinner  Mfg.  Co»  v.  Fngffnttm 

often  required  to  be  upon  notice,  either  Dy  statute  or  38  Misc.  121,  77  N.  Y.  Supp.  It)l,  revg.  36  Misc.  836,  74 

direction  of  the  court;  hence  the  neeessity  of  a  spedsl  N.  Y.  Supp.  085. 

provision  requiring  notice  of  an  appUeation  to  vacate  an  Wliea  motfon  ntui^ed.— Bowen  v.  True»  53  N.  Y. 

iBJunction  so  granted,  and  also  a  saving  clause  to  allow  640;  Bameti  v.  SelUng,  70  N.  Y.  492,  3  Abb.  N.  C.  83; 

the  application  in  such  case  only  where  the  injunction  Madm  v.  Puis,  71  N.  x.  608;  Toffey  v.  Williams.  3  Hun 

order  itsetf  permits  the  application,  it  being  a  general  217;  Peck  v.  Lombard,  22  Hun  63:  Knight  -r.'AbeO,  48 

proposition  ttiat  a  party  may  have  but  one  "day  in  court"  Hun  605,  1  N.  Y.  Supp.  288;  MeClure  v.  Le^,  68  Htai 

on  the  same  qfuestion,  sob|eot,  of  eoorse,  to  an  appeal.  525,  22  N.  Y.  Supp.  1006;  Baliw  ▼.  Pltiaea,  5'N.-Y.  Supp. 

(b)    The  cods  (|696)    provided  that  defendant  might  896:  BaHouhey  v.  Cadot,  8  Abb.  N.  a    1S8;  ClariMr, 

apply  without  notice,  on  the  or^nal  pqiers  only,  to  Pinkney.  60  Baib.  226;  Saiffen  v.  Paiker,  8  Civ.  Proe. 

vacate  an  injunction,  granted  without  notfee,  if  the  ap-  Rep.  398;  Bonn  v.  Block,  18  Civ.  Prod.  Rep.  275;  Mttler 

pUcatloB  trare  made  to  the  judge  who  granted  it  or  held  v.  Parks,  66  How.  Pr.  150. 

the  court  where  it  was  granted  or  to  the  appellate  division.  SMpolaltoB  ■»!  t»  s«a. — ^Faulkner  v.   Mony,  28 

T^b  differed*  from  arrest  and  attaehment  in  that  the  Htm  870:  NoKhem  R.  Co.  v.  Carpentier;  13  Howv  Pr. 

court  or  judge,  in  those  cissss,  might  require  notice  to  be  222,  4  Abb.  Pr.  47;  Stewart  v.  Potter,  $7  How.  Pr.  68; 

given.     The  distinction  seemed  to  be  founded  mi  the  Mayer  v.  Rothschild,  59  How.  Pr.  510;  Thompson  t. 

sound  proposition  that  the  right  to  an  insUnt  dissolutioh  Smith,  1  Civ.  Proc.  R«rp.  398,  affd.,  89  N.  Y.  602;  K^mII 

of  an  unlawful  injunction,  tbtf  oontaiuaaee  of  wfaioh  for  v.  Flagg,  8  N.  Y.  Supp.  469,  15  Da|y'496<  • 

§  845.  Limitation  as  to  new  proof  on  ai^lication  to  vacate. 

When  new  proof  is  permissible  as  a  matter  of  course,  under  the  preceding  section,  in 
opposition  to  an  application  to  vacate  the  order,  the  court  or  judge  may  limit  such 
proof  to  matters  tending  to  sustain  a  ground  of  arrest  recited  in  the  order,  when  the 
substantial  rights  of  the  defendant  shall  so  require;  provided,  however,  that  if  the  defend- 
ant-relies on  a  discharge  in  bankruptcy  or  discharge  or  exoneration  in  insolvent  pro- 
ceedings, the  plaintiff  shkll  be  permitted  to  show  any  matter  in  avoidance  thereof 
which  he  might  show  upon  the  trial. 

IkrivatloD. — Code  civ.  proc.,  §  5o8,  in  part,  amended,  admit  anv  such  proof  and  then,  pursuant  to  a  general 

The  essential  change  is  that  the  plaintiff,  opposing  a  section  ({822,  ante)  of  "provisional  remedies,*'  to  per- 

motion  to  vacate  on  affidavits,  is  not  absolutely  pre-  mit  the  order  and  its  recitals  to  be  •^^'^H 

vented  from  offering  proof  to  sustain  the  order  where  §568.asaaLbyL.  1877,  eh.  416;  originally  a  substitute 

the  recitals  in  the  order  are  also  defective.    The  above  for  code  of  proc.,  |  205. 
section  i^vea  the  court  or  judge  a  judicial  discretion  to 

§  846.  Discharge  of  defendant  from  arrest,  actual  or  impending,  for  inexcus- 
able or  cottudre  delays  iii^prosecutifig  soil  or  remedy. 

Except  in  a  case  where  an  order  of  arrest  can  be  granted  only  by  the  court,  "if  the 
plaintiff  unreasonably  delay  the  trial  of  the  action  or  neglects  to  enter  judgment  there- 
in within  ten  days  after  it  is  in  his  powet  to  do  so,  or  neglects  to  issue  execution  a^nst 


art  48 


ARREST,  GRANTING,  ETC. 


§846 


the  person  of  the  defendant  within  ten  days  after  the  return  of  the  execution  against 
the  property,  and  in  any  event  n^ects  to  issue  the  same  within  three  months  after 
the  entry  of  the  judgment,  or  whenever  it  shall  appear  to  the  satisfaction  of  the  court 
that  the  plaintiff  in  an  action,  or  a  judgment  creditor  in  a  judgment,  delays  the  enforce- 
ment of  his  remedies  therein  by  collusion,  or  for  the  purpose  of  allowing  the  debtor  to 
remiun  in  prison  imder  the  mandate  in  any  other  action,  before  the  issuing  of  the  man- 
date in  favor  of  such  creditor,  so  as  to  produce  a  continued  and  extended  imprison- 
ment by  virtue  of  the  separate  mandates  in  the  different  actions,  the  defendant,  upon 
his  application,  made  upon  notice  to  the  plaintiff,  must  be  discharged  frcMn  custody 
if  he  has  already  been  taken  under  the  mandate  agauisit  him  in  such  action,  or  if  he 
has  not  yet  been  imprisoned  therein,  be  relieved  from  imprisonment  by  virtue  of  such 
mandate,  by  the  court  in  which  the  acUon  was  commenced,'  unless  reasonable  cause  is 
shown  why  the  application  should  not  be  granted.  A  defendant  discharged  as  pre- 
cribed  in  this  section  shall  not  be  arrested  upon  an  execution  issued  upon  the  judgment 
in  the  action. 

Andrews  v.  Qardiner,  185  App.  Div.  477,  173  N.  Y. 
Supp.  1. 

Mar  M  Mal.--Qoff  v.Chariiar.  44  Mlao.  38,  80 
N.  Y.  Sapp.  722;  Hsv«mflyar  iBugiur  B«aiila«  Co.  v. 
TauflMf.  44  Hun  475;  LAmpman  v.  Simth,  7  N.  Y.  Supp. 
922.  17  Civ.  Proo.  Bap.  19:  0ow«ll  r.  TMMlg,  12  Civ. 
Proc.  Rep.  252. 

Kntry  of  jQitomeiit.— Waaeerman  v.  Benjamin,  88 
App.  D&.  1, 84  N7Y.*8iu».  489;  WtMehnwi  vJSenjainin, 

91  App.  Div.  547.  86  N.  Y.  Supp«  1022;  PuroeU  y.  Liynoh, 

92  Mmc.  148.  155  N.  Y.  Supp.  101. 
DeUr  iB  eieevtlpai— dteamatup  IUchm<wd  HiU  Co. 

y.  8a«eer,  31  App.  Dly.  288,  53  N.  Y.  Supp.  tw5;  Lapman 
y.  Smith.  7  N.  Y.  Suppw  922, 17  Civ;  Pro«.  Bep.  19;  Levi- 
•on  V.  Harris.  184  N.  x.  Supp.  12;  Newsae  v.  Solomon,  20 
Ai>b.  N.  C.  175;  Sefdke  v.  Rnan.  22  Abb.  N.  C.  458;  Ryan 
V.  Crane.  12  Civ.  Proc.  Rep.  431;  QeUar  v.  Baer,  12  Civ. 
Proc.  Rep..  433. 

Dntr  of  sjhMUr  to  dte  ^rdw  •f  ^la^kMie.— Perry 
V.  Kent.  88  Hun  407,  34  N.  Y.  Supp.  843;  People  ex  rel. 
Wolfe  V.  Johnson,  230  N.  Y.  256. 


oiv.  proe.,  |  572,  a^  am.  by  L. 
ISn,  eh.  416.  L.  1882,  oh.  397,  L.  1886,  ch.  672,  without 
ehaaae;  originally  revised  from  oode  of  proo.,  1 288,  ia 
putja.  8.,  pt.  3,  oh.  8.  tit.  17,  |i  36,  37. 

Amendoimit  of  1886.-^Havenneyer  Sugar  Refining 
Co.  y.  Taoasig,  44  Hun  475. 

OI|«ei  of  s«ettoii.^Moffat  v.  Fulton.  132  N.  Y. 
507-52a 

AppUcstlDii.— People  ez  rel.  Hi 
DivTl9a,83N.  Y.  Supp.  135.  alfd.. 
«eaianT.BeBJaiBn.88App.  Div.  1,  84  N.  Y.  S«pa  489: 
Weinus  v.  Light  (1918),  183  iy>p.  Div.  501;  Kreiser  v. 
Seofield,  lOMbo.  850.  31  N.  Y.  Supp.  33;  Laaohe  v.  Deai^ 
ing,  23  Mxic  722,  S3  N.  Y.  Supp.  58;  Quigley  v.  Baumann. 
29  Mi«s.  515,  61  N.  Y.  Supp.  966;  Rogow  v.  Clark,  40 
Mm.  208,  81  N.  Y.  Supp.  682;  Pustet  y.  Twaidofwfeki,  92 
Misc.  232,  155  N.  Y.  Supp.  536;  Redner  v.  Jewett,  72  Hun 
508, 25  N.  Y.  Supp.  373t  He<in8  v.  Payne.  85  Hun  377, 32 
N.  Y.  Supp.  966;TJn<ieo  v.  Feisr,  146  N.  J-  Sum>.  1066; 
Sweet  V.  Nofris,  19  Abb.  N.  C.  150. 12  Civ.  Proo.  Rep.  175; 


ris  y,  qui.  86  Aap. 
76  N.  YT 608;  Was- 


§i  847-849  CIVIL  PRACmCE  ACT  art  49 


ARTICLE  49 
Arrest;  discharging  defendant;  bail  or  deposit 

Bee.  847.  Defesd&nt  to  be  dlaoharged  on  bail  or  deposit. 

848.  When  defendant  may  elect  to  give  bail  or  to  give  bond  lor  libertiee. 

849.  UndertakinK  of  the  bail;  what  to  oontain. 

850.  Examination  of  perwna  offered  aa  bail. 

861.  Ddivery  of  papera  to  plaintiff's  attorney;  plaintiff's  acc^tanoe  or  rejection  of  bail. 

862.  Notice  of  jnrancation;  new  undertaking,  ix  other  bail  is  given. 

868.  Qualifications  of  bail. 
854.  Justification  of  bail. 

866.  Allowance  of  bail. 

856.  Deposit  of  money  with  sheriff. 

867.  Payment  of  deporit  into  court  by  sheriff. 
858.  Substituting  bail  for  deposit. 

869.  How  deposit  disposed  of.  * 

860.  When  deposit  to  be  paid  to  a  third  person. 

861.  Sheriff,  when  Hable  as  bail;  his  dSsoharn  from  liabiHty. 
<  862.  Pioceedings  on  judgment  against  sheriff. 

86a  Bail  liable  to  shexiff. 

864.  Filing  pspefs  if  b^  not  given. 

§  847.  Defendant  to  be  dischaiged  on  bail  or  deposit 

The  defendant^  at  any  time  before  he  is  in  oontempt,  where  the  order  can  be  granted 
only  by  the  court,  or,  in  any  other  case,  at  any  time  before  execution  against  his  per^ 
son,  must  be  discharged  from  arrest,  either  upon  giving  bail,  or  upon  depoating  ihe 
sum  specified  in  the  oi^er  of  arrest.  The  defendant  may  give  bail,  or  make  the  d^xMit, 
immediately  upon  his  arrest,  at  any  hour  of  the  day  or  night;  and  he  must  have  reason- 
able opportimity  to  send  for  and  to  procure  bail  bdore  being  committed  to  jail. 

Derivrntton* — Code  dv.  proc,  |  678.  without  change;  omit  such  details  and  rely  on  the  general  provisions  v  • 

originallv  revised  from  eode  of  proc.,  |  186.    The  com-  lating  to  security. 

mittse  denned  it  wise  to  retaia  several  of  the  ensuing  RefereiMc. — Proof  of  facts  relating  to  amount  of 

seetions  of  the  code  dv.  proc..  practically  intact,  on  ao-  bail,  rules  of  dvil  practiloe,  81. 

eount  of  the  requirement  of  the  above  section  that  the  BflReet  nT  dlschaife. — ^Boeger  v.  Hoffman.  68  App. 

defendant  be  admitted  to  bail  'Immediately  upon  his  Div.  540, 69  N.  Y.  Supp.  258. 

arrest  at  any  hour  of  the  day  or  night."    As  this  neces-  BUmI  oT  flnal  JiidfiiMiit«^Peopie  es  rsL  Wolfe  ▼. 

sarily  dispenses  with  judicial  approval  of  the  security,  Johnson,  230  N.  Y.  256. 

in  the  first  Instance,  and  as  the  sheriff  is  an  officer  of  AnMwmt  nT  tall. — People  v.  Tweed,  5  Hun  382;  Agar 

purdy  ministerial  functions,  the  detafls  (tf*  procedure  v.  Hsines,  1  N.  Y.  Supp.  212, 16  Civ.  Proc.  R«p.  6. 
should  be  explidt.    Hence,  it  would  be  impracticable  to 

§  848.  When  defendant  may  elect  to  give  bail  or  to  give  bond  for  libertiea. 

Where  the  defendant  is  actually  confined  in  the  jail  by  virtue  of  an  order  of  arrest^ 
and  final  or  interlocutory  judgment  has  been  rendered  against  him  in  the  action,  but 
an  execution  against  his  person  has  not  been  issued,  he  may  elect  either  to  give  a  bond 
for  the  liberties  of  the  jail  or  to  give  bail  or  make  a  deposit,  as  prescribed  in  this  ar- 
ticle. 


Derivmtloii.-- Code  dv.  proc.  |  674,  without  change,     sureties.   Id.,  1 366;  liability  of  sheriff  for  escape.  Id., 
BaTennees.— UnderU^dng   upon    admisdon    to   jail     if  861,  369o;  penal  I..  U 1607, 1839;  iaa  liberties  in  certain 
liberties,  prison  1.,  ff  364,  366;  surrender  of  prisoner  by     counties,  prison  1.,  if  367-360. 

§  849.  Undertaking  of  the  bail;  what  to  contain. 

The  defendant  may  give  bail  by  delivering  to  the  sheriff  a  written  undertaking  in 
the  sum  specified  in  the  order  of  arrest,  executed  by  two  or  more  sufficient  bail,  stating 
their  places  of  residence  and  occupations,  to  the  following  effect: 

1.  If  the  order  of  arrest  could  be  granted  only  by  the  court,  that  the  defendant  will 
obey  the  direction  of  the  court,  or  of  an  appellate  court,  contained  in  an  order  or  a 
judgment  requiring  him  to  perform  the  act  specified  in  the  order  or,  in  default  of  his 
so  doing,  that  at  all  times  he  will  render  himself  amenable  to  proceedings  to  punish 
him  for  the  omission. 

2.  If  the  action  is  to  recover  a  chattel,  that  the  defendant  will  deliver  it  to  the  plain- 
tiff, if  delivery  thereof  is  adjudged  in  the  action  and  will  pay  any  sum  recovered  agunst 
him  in  the  action. 

3.  In  any  other  case,  that  the  defendant,  at  all  times,  will  render  himself  amenable 
to  any  mandate  which  may  be  issued  to  enforce  a  final  judgment  against  him  in  the 
action. 


art.  49  ARREST;  DISCHARGING  OF  DEFENDANT,  ETC.  if  860-864 

D«rif»tfOB.--Oock  eiv.  pioo.,  i  575.  without  «haii|e  of        UMMtf  of  •Wtttes.r-TolM  v.  AdM,  84  N.  T.  232; 
•abctanoe;  oxiginaUy  a  sabstitute  for  oode  of  proo.,  1 187.     St«inbook  v.  Eraaa.  122  N.  Y.  551;  Culliford  v.  Walaer,  Z 
•BmhktkxoM  m  to  bondi  and  iiiidertak>     App.  Div.  266,  88  Nv  Y.  Supp.  198;  Briatol  ▼.  Graff.  78 


inia,  C.  P.  A.,  U  148-162:  filing  bonda.  undextakmaa  ^d  App.  Div.  426,  80  N.  Y.  Sudd.  39:  Bond  v.  National 

affidavita  upon  which  order  was  granted,  rules  of  avU  Surety  Co.,  79  Miao.  663,  141  N.  Y.  Supp.  217. 

Gaetiee.  36.  80.  Proof  of  facts  relating  to  amount  of  bail,         Conient   to   derendant'i  teftTlnc  Jmrlsdlcttoii. — 

.,  81.  Dooaa  v.  Federal  Union  Surety  Co..  168  App.  Dlr.  24, 

IB  cencvmL — ^People  ex  rel.  Wolfe  v.  Johnson,  230  N.  Y.  153  N.  Y.  Supp.  803;  Dueas  ▼.  Fedsi«l  Unkm  Bursty  Co., 

256.  170  App.  Div.  686,  156  N.  Y.  Supp.  470. 

AppltMttoa.— Horowits  v.  Oieniek,  68  App.  Div.  288»        Aetton  for  leiMrmtloB.— Sturges  v.  Sturges.  114  Miao. 

70  N.  Y.  Supp.  1116.  475,  186  N.  Y.  Supp.  688. 


•f  iiitiisirtlHl — Carr  v.  Steriina,  114 
N.  Y.  558:  Haberstio  v.  Bedfoid,  118  N.  Y.  187ri3g.  43 
Hun  201:  Sinnot  ▼.  Floek,  165  N.  Y.  451. 

§  880.  Examination  of  persons  o£Fered  as  bail. 

It  is  not  necessary  that  the  undertaking  should  be  approved  or  accompanied  with 
an  affidavit  of  justification  of  the  bail.  But  the  officer  taking  the  acknowledgment  of 
the  undertaking,  if  the  shenff  so  requires^  must  examine  under  oath  to  a  reasonable 
extent  the  perft>nB  offering  to  become  bail,  conoendng  their  property  and  their  cbreum- 
stances.  The  examination  must  be  reduced  to  writing,  subscribed  by  the  bail,  and 
attached  to  the  undertaking. 

D«rif»tt»B.— Code  dv.  proe.,  1 576,  aa  am.  by  L.  1879,        Ki  pmrtt  spMOfal  hj  J«4f««>-HetGh  ▼.  Bishop,  20 
di.  542.  without  ohmge;  originauy  revised  from  R.  S.,     N.  Y.  Supp.  837. 
pt  3,  ch.  6,  tit.  6,  i  20. 

§  851.  Delivery  of  papers  to  plaintiff's  attorney ;  plaintiff's  acceptance  or  re- 
jection of  bail. 

Within  three  days  after  bail  is  ^ven,  the  sheriff  must  deliver  to  the  plaintiff's  attorney 
copies,  certified  by  him,  of  the  order  of  arrest,  return  and  undertaking.  The  plaintiff's 
attorney,  within  ten  days  thereafter,  must  serve  upon  the  sheriff  a  notice  that  he  does 
not  accept  the  bail;  otherwise  he  is  deemed  to  have  accepted  them,  and  the  sheriff  is 
exonerated  from  liability. 

BotlfBtloii. — Code  dv.  pros.,  1 877,  aa  am.  hyh,  1878,  oh.  542,  without  ohanga;  oiicknally  partly  leviaed  fram 
code  ol  proo..  |  182. 


§  882.  Notice  of  justification;  new  nndertakingy  if  other  bail  is  given. 

Within  ten  days  after  the  receipt  of  the  notice,  the  sheriff  or  the  defendant  may  serve 
upon  the  plaintiff's  attorney  notice  of  the  justification  of  the  same  or  other  bail,  cpeci- 
fjying  the  place  of  residence  and  occupation  of  each  of  the  latter,  before  a  judge  of  the 
eouit  or  a  county  judge,  at  a  specified  time  and  place;  the  time  to  be  not  less  than  five 
nor  more  than  ten  days  thereafter,  and  the  place  to  be  wilMn  tiie  county  where  one  of 
the  bail  leades  or  where  ihe  defendant  was  anested.  If  other  bail  are  given,  a  new  under- 
taking must  be  executed,  as  prescribed  in  section  eight  hundred  and  forty-nine  of  this 
act. 

llvlr»tloa.--Code  dr.  proe..  |  578.  without  ehancs;         Bafawea.    Justification  of   sureties,  rules   of  Idvil 
onglDally  partly  reviaed  from  oode  of  proc,  f  188^  general     practiee,  25. 
mlea  of  pnotioe,  (1874),  8. 

§  863.  Quafiftcations  of  bail. 

The  qualifications  of  bail  are  as  follows: 

1.  Each  of  them  must  be  a  resident  of  and  a  householder  or  freeholder  within  the  state. 

2.  Each  of  them  must  be  worth  the  sum  specified  in  the  order  of  arrest,  exclusive  of 
property  exempt  frcmi  execution;  but  the  judge,  on  justification,  may  allow  more  than 
two  bail  to  justify  severally  in  sums  less  than  that  specified  in  the  order,  if  the  whole 
justification  is  equivalent  to  that  of  two  sufficient  bail. 


a. — Code  dv.  proo.,  f  570,  without  chance;     and  the  section  aa  a  whole  is  a  complete  and  compact 
oiiginalfar  leiriaed  fnmi  oode  of  proc.,  f  194.    Thoui^  the    instruction  aa  to  the  preparatioQ  of  the  undertaking, 
fin*  subdiTisioa  is  a  dunlication  of  the  general  provisiim  aa        Bafwence. — Attorney  not  to  be  surety,  rule«  of  dvii 
to  suwitios,  it  is  thought  beat  to  retain  it,  as  the  saeond    practice,  27. 

subdivision  is  cleariy  an  exception  to  the  general  provinon.         Amoant  oi  property. — Cafieio  v.  Demartino,  6  Wkly. 

Dig.  55. 

§  854.  Justification  of  bail. 

For  the  purpose  of  justification,  each  of  the  bail  must  attend  before  the  judge  at  the 
time  and  pfause  mentioned  in  the  notice  and  be  examined  on  oath,  on  the  part  of  the 
plaintiff,  touching  his  sufficiency,  in  such  manner  as  the  judge,  in  his  discretion,  thinks 
proper.    The  judge,  in  his  discretion,  may  adjourn  the  examination  from  day  to  day 
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until  it  is  completed;  but  such  an  adjoumment  must  be  to  the  next  judicial  day,  unless 
by  consent  of  parties.  If  required  by  the  plaintiff's  attorney,  the  examination  must  be 
reduced  to  writing  and  subscribed  by  the  bail. 

DertvmttoB.— Coda  civ.  proe.,  f  580.  without  chanie;  N.  Y.  476;  Habentro  v.  Bedfocd.  118  N.  T.  187.  affg.  43, 

oiiAnaUy  partly  leviMd  from  4)od«  of  proc.,  1 195.  Him  2(^L 

Ecfcrence. — Justifieation  requirad.  nalee  of  clril  prac-  Watrcr  of  fkUure  of  saretfes  to  sttond. — ^Ballard  v . 

tice,  25.  BaUard.  18  N.  Y.  491;  Webb  t.  Hmsos,  27  liko.  160,  58 

BflMt  of  fftUare  to  Jasttfyk^Mamiinc  v.  Gould,  90  N.  Y.  Supp.  382. 

§  866.  Allowance  of  bail. 

If  the  judge  finds  the  bail  sufficient,  he  must  annex  the  examination  to  the  undertaking, 
indorse  his  allowance  thereon  and  cause  them  to  be  filed  with  the  clerk.  The  sheriff  is 
thereupon  exonerated  from  liability. 

DcrlYBttOB.— Code  civ.  proc,  $  581.  without  chaoge;     48  N.  Y.  143;  Goipml  v.  Dw^ker.  4  Hun  625;  O'Neil  v.  Dui- 
originaUy  xevieed  from  code  of  proc.,  S  196.  kee,  12  How.  Pr.  94. 

^     WlMB  JuitUlaitton  completo.— MeKenaie  v.  Smith, 


§  866.  Depoiut  of  money  with 

A  defendant,  or  other  person  arrested  or  attached  on  civil  process,  who  is  entitled  to 
release  on  bsdl  or  to  jail  Uberttes  on  giving  the  undertaking  required  by  statute,  instead 
of  ^ving  bail  or  such  undertaking,  may  deposit  with  the  sheriff  the  sum  specified  in  or 
endorsed  upon  such  process,  or  which  might  be  required  in  such  undertaking.  The  sheriff 
must  thereupon  give  the  prisoner  a  certificate  of  the  deposit  and  discharge  him  from 
custody.  A  deposit  so  made  in  lieu  of  an  undertaking  for  jail  liberties  must  be  applied 
under  direction  of  the  court  in  satisfaction  of  any  judgment  for  escape  of  the  prisoner 
from  such  liberties  and  in  payment  of  any  expense  incurred  in  the  defense  of  an  action 
for  such  escape,  and  thereafter  the  surplus,  if  any,  and  in  case  there  has  been  no  such 
escape,  the  whole  of  such  deposit  must  be  refunded  to  the  prisoner  or  his  representative, 
and  in  case  of  a  deposit  in  Ueu  of  bail  on  attachment  against  the  person,  it  shall  abide 
the  disposition  of  the  court  or  a  judge  thereof,  or  a  county  judge. 

Dertvmtloii. — Code  oiv.  proo.,  f  582,  as  am.  by  L.  1904,  Graber,  45  N.  Y.  393;  Finelite  v.  Sonbent.  75  App.  Div . 

ch.  384,  in  subctaiMo;  oxiginaUy  revised  from  code  of  proo..  465,  78  N.  Y.  Sopp.  338;  KetehaiA  r.  Elliotts  20  N.  Y. 

i  197.  Supp.  745;  Hermann  v.  Aaroason,  8  Abb.  N.  8. 155. 

Bfltoet  of  depotil.— Commercial  Warobouse  Co.  v. 

§  86t.  Payment  of  deposit  into  court  by  shexjff . 

The  fiheriff ,  within  four  dAys  after  the  deposit,  must  pay  it  into  court.  He  must  take 
from  the  officer  receivii^;  it  two  certificates  of  the  pajonent,  one  of  which  he  must  deliver 
to  the  i^aintiff  and  the  other  to  the  defendant.  For  a  default  in  making  the  payment, 
the  official  bond  of  the  sheriff  may  be  prosecuted  as  in  any  other  case  of  delinqueney. 

DorlYmtloa. — Code  oiv.  proc.,  f  583,  without  change;  originally  revised  from  code  of  proc.,  |  198. 

§  868.  Substituting  bail  for  deposit 

If  money  is  deposited,  as  prescribed  in  the  last  two  sections,  bail  may  be  given,  and 
may  justify  upon  notice,  at  any  time  before  the  expiration  of  the  right  to  be  dischaiged 
on  bail.  Thereupon  the  judge  before  whom  the  justification  is  had  must  direct,  in  the 
order  of  allowance,  that  the  money  deposited  be  refunded  to  the  defendant  or  his  repre- 
sentative, and  it  must  be  refunded  accordingly. 

Dcrtfatton.— Code  civ.  proo.,  {  584»  without  «h«nge;     75  App.  Div.  112,  78  N.  Y.  Supp.  1040:  Hera^ann  v. 
oricinally  revised  from  code  of  proc.,  1 190.  Aaronson,  3  Abb.  N.  S.  389.  affd.,  8  Abb.  N.  S.  155. 

BTeet  of  tabstltatliif  bill.— Railings  v.  McDooald, 

§  869.  How  deposit  disposed  of. 

If  money  deposited  is  not  refunded,  as  prescribed  in  the  last  section,  in  a  case  where 
the  order  of  arrest  could  be  granted  only  by  the  court,  it  is  subject  to  the  direction  of 
the  court,  as  justice  requires,  before  and  after  the  judgment.  In  any  other  case,  if  it 
remains  on  deposit  when  final  judgment  is  rendered  for  the  plaintiff,  it  must  be  applied 
under  the  direction  of  the  court  in  satisfaction  of  the  judgment,  and  the  surplus,  if  any, 
must  be  refunded  to  the  defendant  or  his  representative.  If  the  final  judgment  is  for 
the  defendant,  or  the  action  abates  or  is  discontinued,  the  sum  deposited  and  remaining 
unapplied  muist  be  refunded  to  the  defendant  or  his  representative. 
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S§860-«64 


Ilcrtmtloii«*-Ood0  civ.  iMoe.,  |  68<{,  withoat  obanc*; 


orifizutUy  a  sdlMrtitiite  (or  ooda  of  proe.,  f  200.  « 
fatpiw  9i  Kfcwoiu— Allen  v.  O'Biyn,  08  Miae.  32,     309;  Wilaoo  ▼.  Barder,  13  Crr.  Pioo.  Rep.  69. 


y.  Tiedemwi,  178  App.  Div.  587.  159  N.  Y.  Supp.  818; 
Lake  v.  HMeltine,  18  Abb.  N.  C.  320. 12  Civ.  Proc.  Rep. 


108  N.  T.  Supp.  885. 
naal  JudviiMiit  sad  letam  or  money.— Tledeman 


Dutf  of  fthcrUL— Tiffany  v.  Harvey.  158  App.  Div. 
159.  143  N.  Y.  Supp.  31. 


§  860.  When  deposit  to  be  paid  to  a  third  person. 

At  any  time  before  the  deposit  is  paid  into  court,  the  defendant  may  deliver  to  the 
sherifif  a  written  direction  to  pay  it  to  a  thhrd  person  therein  specified,  in  the  event  that 
the  defendant  becomes  entitled  to.  a  return  thereof,  but  without  expressing  any  ot^er 
contingency.  The  direction  must  be  acknowledged  or  proved,  and  certified,  in  like  manner 
as  a  deed  to  be  recorded,  and  t)ie  sheriff  must  deliver  it  to  the  officer  who  receives  the 
deposit,  who  must  note  the  substance  thereof,  with  the  entries  of  the  deposit,  in  his  books 
and  upon  the  two  oettificates  of  payment  into  court.  The  money  thus  deposited  is  deemed 
the  property  of  the  third  person,  subject  to  the  plidntiff's  interest  therein,  and  subject 
to  the  rights  of  a  creditor  of  the  defendant,  where  the  direction  was  given  for  the  pur- 
pose of  hindering,  delaying  or  defrauding  creditors.  The  money  or  the  residue  thereof 
must  be  paid  to  the  third  person  where,  by  the  provisions  of  the  last  two  sections,  it  is 
required  to  be  refunded  to  the  defendant  or  his  representative. 

IkfflVBtloii. — Code  oiv.  proe,,  1 686.  without  change.  Fmjmifmt  to  jBdcBMnt  cndltor. — Elite  Diatributing 

Co.  V.  Schrul.  69  Miao.  206.  126  N.  Y.  Supp.  607. 


§  861.  Sheriff,  when  liable  as  bail;  his  discharge  from  liability. 

If,  after  the  defendant  is  arrested,  he  escapes  or  is  rescued,  or  the  bail,  if  any,  given 
by  him,  do  not  justify,  when  they  are  not  accepted,  or  if  the  sheriff  fails  to  pay  the  de- 
posit into  court  as  required  by  this  act,  the  sheriff  is  liable  as  bail.  But  the  sheriff,  ex- 
cept in  an  action  to  recover  a  chattel,  may  discharge  himself  from  liability  by  the  giving 
and  justification  of  bail,  as  follows: 

1.  If  the  ease  is  one  where  the  order  could  be  granted  only  by  the  court,  at  any  time 
before  the  court  directs  the  performance  of  the  act  specified  in  the  order. 

2.  In  any  other  case,  at  any  time  before  an  execution  is  issued  against  the  person  of 
(he  defendant  upon  a  judgment  in  the  action. 


BatftBttDOir— Code  oiv.  proo.,  (  587.  as  am.  by  L.  1877. 
di.  416.  without  ehange;  originally  reviaed  from  code  of 
proo.,  I  201. 

BtfarwMHii — Liability  of  eheriff  for  escape,  prison  L, 
H  361.  3690,  penal  i.,  tt  1697.  1839;  defense  of  sheriff  in 
action  for  escape,  prison  L,  f  860e;  what  eonstitates  escape. 
Id.,  f  369b. 

■Vht  of  tksriff  to  ranrrest  deroadanl.^Arteaga  v. 
Cooner.  88  N.  Y.  403;  Douflas  v.  Haberstro,  19  Hun  1; 
Hall  V.  Kmmons.  9  Abo.  N.  a.  370;  Sartos  v.  Meroeques.  7 
How.  Pr.  188;  MoOxeety  v.  Willett.  22  How.  Pr.  91. 

UobOlty  or  therlir.— Metoalf  v.  Stryker.  31  N.  Y. 
255;  Bensel  v.  Lynoh.  44  N.  Y.  162;  Brady  v.  Brundage, 
59  N.  Y.  310;  Arteagn  v.  Conner.  88  N.  Y.  403:  Douglas  v. 


HabeiBtio.  88  N.  Y.  611;  Lewis  v.  Stevens,  93  N.  Y.  57; 
Coegrove  v.  Bowe,  2  Civ.  Proo.  Rep.  61. 


rottiifo  to  pay  cosh  ball  law  eoiirl.~Tiffany 
).Di 


V. 


Harvey.  158  App.  Div.  159. 143  N.  Y.  Supp.  31. 

Coadlttoos  preeodent  to  Uabillfty.— Buosynaki 
Anderson.  174  App.  Div.  790, 166  N.  Y.  Supp.  697. 

BlliBet  of  escopo  of  InsolToat  prisonor. — Bucsynski 
V.  Anderson.  174  App.  Div.  790. 156  N.  Y.  Supp.  697. 

AsttoB  ajpUnst  theiifl;  eompiaUili — ^Bucsynski  v. 
Anderaon.  174  App.  Div.  790, 156  N.  Y.  Supp.  697. 

AbotoliMll«.--Hamilton  v.  Gorman.  14  Misc.  114,^35 
N.  Y.  Supp.  183. 

CItod.— Matter  of  Rouss,  221  N.  Y.  81.  91. 


V. 


§  862.  Proceedings  on  judgment  against  sheriff. 

If  judgment  is  recovered  against  the  sheriff  upon  his  liability  as  bail,  and  an  execution 
thereon  is  returned  wholly  or  partly  unsati^ed,  the  official  bond  of  the  sheriff  may  be 
prosecuted  as  in  any  other  case  of  delinquency. 

civ.  proc..  f  588.  without  change;  originally  revised  from  code  of  proo..  |  202. 


§  863.  Bail  liable  to  sheriff. 

The  bail  taken  upon  the  arrest,  unless  they  justify,  or  other  bail  are  ^ven  and  justify, 
are  liable  to  the  sheriff  for  all  damages  which  he  sustains  by  reason  of  the  omission. 


liMliattMiu— Code  oiv.  proo..  1 589,  as  am.  by  L.  1877, 
sh.  416.  without  ohsnge;  originally  revised  from  code  of 
proc.  I  203. 


Uabfllty  ortniotief.~Claim  v.  Sohutt.  44  K.  Y.  104; 
Haberrtro  v.  Bedfoid.  118  N.  Y.  187.  affg.  43  Hun  201; 
Toll  V.  Alvord.  64  Bari>.  568. 


§  864.  Filing  papers  if  bail  not  given. 

Within  ten  days  after  the  defendant  is  arrested,  if  he  does  not  give  bail,  or  if  he  gives 
bail,  within  ten  days  after  the  justification  of  the  bail,  the  sheriff  must  file  with  the  clerk 
^be  Older  of  arrest,  or,  where  it  was  granted  by  the  court,  the  certified  copy  thereof  de- 
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livered  to  him,  with  his  return  thereupon  indorsed,  the  papers  upon  which  the  order  of 
arrest  was  granted  and  the  undertaking  given  on  the  part  of  the  plaint.  Where  an 
order  of  arrest  directing  the  arrest  of  two  or  more  defendants  has  l)een  executed  as  to 
one  or  more,  but  not  as  to  all  of  them,  the  sheriff  may  file  a  copy  of  the  order  of  arrest 
instead  of  the  originaL 

Derlfmtlo««— Code  dv.  pioo^  i  500,  m  mo.  by  L.  1879,        !■  niMnL— Pe«^  ez  nL  Wolfe  ▼.  JobsHn,  IM  App^ 
eh.  6i2:  without  chiMce.  „_!>>▼•  W,  186  N.  T.  Bap|».  462. 


It 
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ARTICLE  50 
Arrest;  charging  and  discharging  bail 

Sec  866.  Wbwi  dflfendmi  may  be  suimidsred. 

806.  How  razTender  to  be  made:  exoneration  of  ball  thereupon. 

867.  Arrest  of  defendant  by  bail. 

868.  Voluntary  flurrender;  exoneration  of  bail  thereupon. 
860.  BifdkteandfiabUitieeof  iheriff  asbaU. 

870.  Bau;  how  proceeded  against. 

871.  Neoeeat^  of  certain  executions  before  action  against  bail. 

872.  Duty  of  sheriff  as  to  executions. 

873.  Defences  in  action  aesinst  bul. 

874.  Relief  of  bail  where  principal  is  imprisoned  on  criminal  charge. 

875.  Exoneration  of  bail. 

§  866.  When  defendant  may  be  surrendered* 

Except  in  an  action  to  recover  a  chattel,  the  bail  may  surrender  the  defendant  in 
their  own  exoneration,  or  the  defendant  may  surrender  himself  in  exoneration  of  the 
bail,  before  the  expiration  of  the  time  to  answer  in  an  action  against  them.  The  surrender 
must  be  made  to  the  sheriff  of  the  county  where  the  defendant  was  arrested. 

DcfflTmtt»ii« — Code  dv.  proc,  |  591,  without  change;  When  mrreodcr  mllowed.— Culliford  v.  Walser,  3 

originally  reTised  from  code  of  proc.,  f  188.  first  apd  last  App.  Div.  266,  272,  38  N.  Y.  Supp.  199;  Duces  v.  Federal 

danaes;  see  R.  8.,  pt.  3.  ch.  6.  tit.  6,  U  21,  22.  National  Sursty  Co.,  168  App.  Kv.  24,  168  N.  Y.  Supp . 

Barennees* — Sunender  dP  dvil  prisoner  bx  sureties.  803;  Denny  v.  Bhimenthal,  8  Misc.  544,  28  N.  Y.  Supp. 

' —  L,  I  366;  extansioa  of  time  to  surrender,  C.  P.  A.,  7ii;  Strsnsky  v.  Harris,  22  Misc.  691.  49  N.  Y.  Supp. 


874.  1123;  Hedges  v.  Payne.  86  Hun  377.  32  N.  Y.  Supp.  969. 

In  leMnL—Peopie  ex  lel.  Wolfe  V.  Johnson,  230  N.Y.  Bew  mmitm  -^awifalo  ▼.  Privicfi,  43  Misc.  369,  87 

256.  N.  Y.  Supp.  467. 
AppUntton.— Toles  ▼.  Adee,  84  N.  Y.  282. 

§  866.  How  surrender  to  be.  made;  exoneration  of  bail  thereupon. 

Where  the  bail  surrender  the  defendant,  the  surrender  must  be  made  in  the  follow- 
ing manner: 

1.  They  must  take  the  defendant  to  the  sheriff  and  require  him,  in  writing,  to  take 
the  defendant  into  his  custody. 

2.  A  certified  copy  of  the  undertaking  of  the  bail  must  be  delivered  to  the  sheriff, 
who  must  detain  the  defendant  in  his  custody  thereupon,  as  upon  the  original  mandate, 
and,  by  a  certificate  in  writing,  must  acknowledge  the  surrender.  Upon  the  application 
<^  the  bail,  made  upon  notice  to  the  plaintiff's  attorney  and  upon  production  of  the 
sheriff's  certificate  and  a  copy  of  the  imdertaking,  a  judge  of  the  court,  or  the  county 
judge  of  the  county  where  the  action  is  triable,  may  make  an  order  directing  that  the 
bail  be  exonerated.  On  filing  the  order  and  the  papers  used  on  the  application  therefor, 
the  bail  are  exonerated  accordingly. 

PcfltattMi* — Code  etv.  proc.,  %  692,  without  change;  !■  fMwnl. — ^People  ex  rel.  Wolfe  v.  Johnson,  230  N.  Y . 
original^  revised,  except  subd.  1,  fiom  code  of  proc.,  (  188.     266. 

§  867.  Arrest  of  defendant  by  bail. 

For  the  purpose  of  sur^ndering  the  defendant,  the  bail,  at  any  place  or  at  any  time 
before  they  are  finally  charged,  themselves  may  arrest  him,  or,  by  a  written  autiiority, 
indorsed  on  a  certified  copy  of  the  undertaking,  may  empower  another  person  to  do  so, 
and  one  or  more  of  the  bail  may  thus  arrest  and  surrender  the  defendant  although  the 
others  do  not  join  with  him  or  them  for  that  purpose. 

Dcrlrmtloil. — Code  dv.  proc.,  (  503,  as  am.  by  L.  1877,         In  Keneral. — People  ex  rel.  Wolfe  v.  Johnson.  230  N.  Y. 
eh.  il6,  without  change;  oriipnaUy  revised  from  code  of     256. 
proc.»  §  180. 

§  868.  Voluntary  surrender;  exoneration  of  bail  thereupon. 

Where  tiie  defendant  surrenders  himself  in  exoneration  of  his  bail*  he  must  present 
himself  to  the  sheriff  and  require  the  sheriff,  in  writing,  to  take  him  into  custody,  in  exoner- 
ation of  hie  bail.  The  sheriff  must  detain  him  accordingly,  as  prescribed  in  subdivision 
second  of  section  eight  hundred  and  sixty-six;  and,  if  requested  by  the  bail,  at  any  time 
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after  the  surrender,  the  sheriff,  by  a  certificate  in  writing  must  acknowledge  the  surren- 
der.   An  order  for  exoneration  of  the  bail  may  be  procured  as  prescribed  in  such  section. 

DertvmtlOB. — Code  dv.  proc,  $  594,  without  change. 

§  869.  Rights  and  liabilities  of  sheriff  as  baiL 

Where  the  sheriff  is  liable  as  bail,  he  has  all  ,the  rights  and  privil^es  and  is  subject 
to  all  the  duties  and  liabilities  of  bail  and  bail  ^ven  by  him  in  order  to  discharge  him- 
self from  liability  must  be  regarded  as  the  bail  of  the  defendant  in  the  action.  This 
section  does  not  apply  to  an  action  to  recover  a  chattel,  nor  to  a  case  whers  a  defence 
arises  to  an  action  against  the  bail  in  consequence  of  an  act  or  omisaon  of  the  sheriff. 

Berlvfttloii.— Ckxle  civ.  proc,  1 506,  without  change.  Bioiienitlon   hj  iwrendcr  iiT    dflCtadant.— Me> 

BaTerenoM.— Liability  of  sheriff  aa  bail,  C.  P.  A.,  Kenaie  v.  Smith.  48  N.  T.  143;  Brady  v.  Bnmdage,  59 

(  861;  action  by  aheriflf  on  bond  given  for  jail  libertiea.  N>  V.  340;  Seaver  y.  Genner.  10  Abb.  Pr.  256;  MtCnery 

prison  1.,  S(  360g-269o.  v.  Willett,  22  How.  Pr.  01. 

BiKhts  and  prlTlieses. — Benael  v.  I^ynch,  44  N.  Y.  Not     ivitrlctod    by    eode    ct?.    ptoe.»  f  9H* — 

162;  Hamilton  v.  Gorman,  14  Miao.  114,  35  K.  T.  Supp.  Doogiaa  v.  Habexvtro,  88  N.  Y.  611. 
183;  Haberatro  v.  Bedford,  43  Hun  201,  affd.,  118  N. 
187. 

§  870.  Bail;  how  proceeded  against 

In  case  of  fcdlure  to  comply  with  the  imdertaking,  the  bail  may  be  {Hooeeded  against 
by  action,  and  not  otherwise. 

Dcrtrstton. — Code  dv.  proc.,  $  506,  without  change;  DlToree*  »etliNi  on  bond. — ^Bond  t.  National  Snnty 
originally  reviaed  from  code  of  proc.,  |  190.  Co..  79  Miac.  563,  141  N.  Y.  Supp.  217. 

§  871.  Necessity  of  certain  executions  before  action  against  baiL 

An  action  may  be  brought,  as  prescribed  in  the  last  section,  in  a  case  where  the  order 
of  arrest  could  be  granted  only  by  the  court,  at  any  tfane  after  the  bail  have  failed  to 
comply  with  their  undertaking.  Where  the  undertaking  was  given  in  an  action  to 
recover  a  chattel,  an  action  may  be  brought  thereupon,  at  any  time  after  the  return^ 
wholly  or  partly  unsatisfied,  of  an  execution  for  the  ddiveiy  of  the  possesnon  of  tiie 
chattel,  with  respect  to  which  the  order  of  arrest  was  granted.  In  any  other  case,  an 
action  cannot  be  brought,  as  prescribed  in  the  last  section,  until  the  following  requisites 
have  been  complied  with: 

1.  An  execution  against  the  property  of  the  defendant  must  have  been  issued  to  the 
sherifif  of  the  coimty  in  which  he  was  arrested  and  returned  by  that  sheriff,  wholly  or 
partly  unsatisfied. 

2.  An  execution  against  the  person  of  the  defendant  must  have  been  issued  to  the 
same  sheriff  and  by  him  returned,  not  less  than  fifteen  days  after  its  receipt,  to  ihe 
effect  that  the  defendant  could  not  be  found  within  his  county. 

Dcrtvmtloii. — Code  dv.  proc.,  |  697,  without  chance;  tive.— Winton  ▼.  Levy,  6  N.  Y.  Supp.  29,  16  Civ.  Ploos. 

oiipnallv  reviaed  from  R.  8..  pt.  3.  oh.  6,  ttt.  6,  I  31.  Rep.  348. 

Cooamietloii. — Hffany  v.  Harvey,  216  N.  Y.  300.  ■etoni  of  cuecatloii  nnsatlsasd.— Tiffany  v.  Hap> 

JTmrlsdletloii  of  8lMrllir.~Fi8her  v.  Young,  41  Miao.  v^.  216  N.  Y.  300. 

552,  85  N.  Y.  Supp.  115;  Johnson  v.  Myer.  17  Hun  232.  Betom  '*iiot  foand  "  ODBclnstvc^CoBne  v.  Walter* 

Ttane  of  «K€0«tfOB,~8ammel  v.  Swan,  17  Miae.  354.  55  N.  Y.  304;  Denny  v.  Blumenthal.  8  Miac  644, 28  N.  Y. 

39  N.  Y.  Supp.  1074.  Supp.  744;  Qaxofalo  v.  Prividi,  43  Miao.  359,  87  N.  Y. 

Etoetton  by  plalnttff  where  undertaking  in  alter  na*  Supp.  467;  Hiaeong  v.  Hart,  39  N.  Y.  Super.  Ct.  411. 

§  872.  Duty  of  sheriff  as  to  executions. 

The  sheriff  must  diligently  endeavor  to  enforce  an  execution  issued  and  delivered  to 
him,  as  prescribed  in  the  last  section,  notwithstandmg  any  direction  he  may  receive 
from  the  plaintiff  or  his  attorney. 


Dertvmtlon.-*-Code  dv.  proc.,  1 596,  aa  am.  by  L.  1877,  cb.  416,  without  change;  oiigbutUy  reviaed  from  R.  &« 
pt.  3,  ch.  6,  tit.  6.  $  32. 

§  873.  Defences  in  action  against  bail. 

In  an  action  against  ball,  it  is  a  defence,  that  an  execution  against  the  property  or 
against  the  person  of  the  defendant  in  the  original  action  was  not  issued  as  prescribed 
in  section  eight  himdred  and  seventy-^ne  of  this  act;  or  that  it  was  not  issued  in  suffi- 
cient time  to  enable  the  sheriff  to  enforce  it;  or  that  a  directioa  was  g^ven,  or  other 
fraudul^it  or  collusive  means  were  used,  by  the  plaintiff  or  his  attorney  to  prevent  the 
service  thereof. 


J 


r 


art.  dO                    ARREST;  CHARGING  AND  DISCHARGING  BAIL  S§  874,  875 

D«rif»tlMitf-^}od«  dv.  proc.  f  590.  u  am.  by  L.  1877,  Dcfeiisef  not  sfADaUe. — Kelly  v.  MoConniok,  28 

ch.  416,  without  change;  originally  rerieed  from  R.  8.,  N.  T.  318;  Wheaton  v.  Fay,  62  N.  Y.  275:  Levy  v.  Nioho- 

pt.  3,  ch.  6,  tit.  6,  I  33.  laa,  19  Abb.  Pr.  282;  Or^Eory  ▼.  Lewis.  12  Barb.  610; 

EHmlC — ^Douglas  v.  Haberatro,  88  N.  Y.  611.  Jewett  v.  Crane,  35  Barb,  208. 

DeTcntM  STmll»Ue.^-<3azofalo  v.  Priyidi,  43  Miac 
359.  87  N.  Y.  Supp.  467. 


§  874*  Relief  of  bail  where  princqial  is  imprisoned  on  criminal  charge. 

If  the  defendant  in  the  ori^nal  action,  after  his  discharge  upon  bail,  is  imprisoned, 
either  within  or  without  the  state,  upon  a  oriminal  charge,  or  a  donviction  of  a  criminal 
offence,  the  court,  in  which  an  action  against  the  bail  is  pending,  may  make  such  an 
order  for  the  relief  of  the  bail  as  justice  requires,  before  the  expiration  of  the  thne  to 
answer  and  upon  notice  to  the  adverse  party. 

Dcrliatloii* — Ckxle  dv.  proc.,  {  600,  without  change;  originally  revised  from  L.  1845.  oh.  231,  $  4;  code  of  proc., 
i  191,  in  part. 

§  876.  Exoneration  of  bail. 

Except  in  an  action  to  recover  a  chattel,  the  bail  must  be  exonerated  where  eitber 
of  the  following  events  occurs  before  the  expiration  of  the  time  to  answer  in  an  action 
against  them: 

1.  The  death  of  the  original  defendant. 

2.  His  legal  discharge  from  the  obligation  to  render  himself  amenable  to  the  process, 
direction  or  proceedings,  with  respect  to  which  the  undertaking  of  the  bail  was  made. 

3.  His  surrender  to  the  sheriff  of  the  county  where  he  was  arrested,  as  prescribed  in 
this  article.  , 

Where  either  event  occurs  after  the  commencement  of  the  action  against  the  bail, 
the  court,  in  its  discretdon,.may  fanpose  ^e  payment  of  the  plaintiff's  costs  and  expenses 
incurred  after  the  return  of  the  execution  against  th^  person,  as  a  condition  of  allowing 
the  exoneration.  And  the  court,  by  an  order,  made  upon  notice  to  the  adverse  party, 
may  giant  sueh  further  time  as  it  deems  just,  after  answer,  for  the  surrender  of  the 
original  defendant.  In  that  case,  his  surrender,  within  the  time  so  granted,  has  the 
same  effect  as  if  it  had  been  made  before  answer. 

Dcrlrmtloii.— Code  dv.  proc.,  •  601,  as  am.  by  L.  1877.  dase,  69  N.  Y.  810;  Douglas  v.  Habentro,  21  Hun  820; 

eh.  416,  without  change;  originally  revised  from  code  of  Baker  v.  Curtis.  10  Abb.  Fir.  279;  Bank  of  Genera  ▼• 

pfoc.  i  191;  R.  8.._pt.  8,  eh.  &  tit.  6,  U  16.  34.  Reynolds,  12  Abb.  Tt.  81. 

AMilcmttMU— Walsh  ▼.  Schuls,  5  Chr.  Pzoo.  357,  affd.,  Yacstliif  ordflr  of  anctt.— CoUon  v.  Sullivan,  56 

67  How.  Ft.  173.  Mlao.  617106  N.  Y.  Supp.  989. 

BKtoBilMi  of  tfoie  fto  uiRffiidOT.— Brady  ▼.  Bran- 

au 


§$  876,  877  CIVIL  PRACTICE  ACT  art.  51 


ARTICLE  61 
Injunction;  granting  and  service  of  the  order 

8eo.  876.  Temporary  injunction  by  order. 

877.  Injunctioa,  when  the  ripit  thereto  dependB  upon  the  natun  of  the  action.  * 

878.  Injunction,  when  the  ri^ht  thereto  depends  upon  eztrinaio  facte. 

879.  Restriotione  upon  injunction  to  restrain  state  officers. 

880.  Judge's  order  enforceable  as  court  order;  powers  of  appellate  division. 

881.  Proof  to  procure  injunction. 

882.  Provision  as  to  notice;  injunction  pending  an  application. 

883.  Service  of  order. 

§  876*  Temporary  injunction  by  order. 

The  writ  of  injimction  has  been  abolished.  A  temiporaiy  injunctioa  may  be  granted 
by  order,  as  prescribed  in  this  article. 

DerlTBtloii.— Code  civ.  proc,  f  602.  without  change  of  I^Jaiietloii  by  Oldflr.— Jackson  v.  Bunnell,  113  N.  Y. 

substance;  originally  revised  Irom  code  of  proe.,  §  218.  210. 

Eafereicei.— \ffiiavit  oa  application  for  order  to  be  Fiermanent  lojnnetloii. — Jackson  v.   Bunnell,   118 

filed,  rules  of  civil  practice,  80.  N.  Y.  216. 

Writsbollshed.— Jackson  V.Bunnell,  113  N.Y.  216  Injanctton  not  coiitlnn«d  pending  sppwl  after 

Jnrlsdlctlon  of  snpreme   coart.---Ocorr  v.  Lynn,  dismlssml  of  comptelnt. — Carpenter  v.  Fisher,  18  App. 

105  Misc.  489,  173  N.  Y.  Supp.  518.  Div.  561,  46  N.  Y.  Supp.  5. 

§  877.  Injunction,  when  the  right  thereto  depends  upon  the  nature  of  the 
action. 

Where  it  appears  from  the  complaint  that  the  plaintiff  demands  and  is  ^ititted  to  a 
judgment  against  the  defendant  restraining  the  commission  or  continuance  of  an  act, 
the  commission  or  continuance  of  which  during  the  pendency  of  the  action  would  pro- 
duce injury  to  the  plaintiff,  an  injunction  order  may  be  granted  to  restrain  it.  The 
case  provided  for  in  this  section  is  described  in  this  act  as  a  case  where  the  right  to  an 
injunetion  depends  upon  the  nature  of  the  action. 

Derlvstlon. — Code  civ.  proc,  $  603,  without  change;  Supp.  84:  Qoldman  v.  Com,  111  App.  Dlv.  674,  V7  N.  Y. 

oricinaUy  revised  from  code  of  proc.,  \  219,  last  clause.  Simp.  926;  Lowenstein  v.  Lowensteutt  114  App.  Div.  ftS* 

AppUcfttlon.^People  ex  ret  Brooklyn  City  R.  R.  Co.  99  N.  Y.  Supp.  730;  Close  v.  Flesher,  8  Misc.  299, 28  N.  Y. 

V.  Public  Service  Comm.,  110  Misc.  609,  181  N.  Y.  Supp.  Supp.  737;  Olasooe  v.  WiUard.  44  Misc.  166,  80  N.  Y. 

790;  Limited  to  acts  of  defendant  or  person  representing  Supp.  791;  South  Shore  Traction  Co.  v.  Town  of  Brook- 

him.— Marty  v.  Marty,  66  App.  Div.  527,  73  N.  Y.  Supp.  haven,  53  Misc.  392,  102  N.  Y.  Supp.  1074. 

369;  Moller  v.  Lincoln  Safe  Deposit  Co.,  174  App.  Div.  '^Dnrlng  the  pendeney  of  the  Mthm  '*  relates  to 
458,  161  N.  Y.  Supp.  171;  Walton  v.  Grand  Belt  Coi>per  .  the  time  when  the  threatened  injiiry  is  likely  to  take 

Co.,  56  Hun  211,  9  N.  Y.  Supp.  375.    But  court  appoint-  place,  and  not  to  the  time  when  the  injunction  atdm  may 

ing  receiver  of  insolvent  corporation  may  forbid  interfer-  be  sxmnted.    People  ex  lel.  Cauffman  v.  Van  Buren,  186 

ence  with  his  possession. —Woerishoffer  v.  North  River  N.  Y.  262.  263;  Leffingwell  v.  Chave,  19  Abb.  Pr.  472. 

Construction  Co.,  99  N.  Y.  398.  **ln^mf  to  the  pUtntUT"  must  be  shown,  Wiliiama 

"     Stay  in  one  action  cannot  be  granted  in  another. —  v.  Montgomery,  148  N.  Y.  519,  528;  Flint  v.  Channan,  6 

Belasco  Co.  v.  Klaw.  98  App.  Div.  74.  90  N.  Y.  Supp.  5;  App.  Div.  121, 39  N.  Y.  Supp.  892;  Ringler  A  Co.  v.  Mohl, 

Gould  V.  Edison  Elec.  Illuminating  Co.,  26  Misc.  6.  56  115  App.  Div.  549,  101  N.  Y.  Supp.  454. 

N.  Y.  Supp.  465.  When  granted. — Sun  Printing  A  Publishing  Assn.  v. 

Court  has  no  Inherent  power  to  Issne  temporBry  Delaney,  48  App.  Div.  623,  62  N.  Y.  Supp.  750;  Gold- 

InJnnetlon.— Matter  of  Greene,  153  App.  Div.  8,  138  man  v.  Com,  111  App.  Div.  674,  97  N.  Y.  Supp.  926; 

N.  Y.  Supp.  95.  Luyties  Brothers  v.  2immermann  A  Co.,  149  App.  Div. 

IHscreaon  of  conrt.-*Young  v.  Campbell,  75  N.  Y.  542,  133  N.  Y.  Supp.  997;  Scott  v.  McClung,  150  App. 

625;  Van  Orden  v.  Ledwith,  44  App.  Div.  580,  60  N.  Y.  Div.  794,  135  N.  Y.  Supp.  311;  Merritt  Burial  A  Crema- 


Supp.  802.  tion  Co.  v.  Merritt  Co.,  155  App.  Div.  565,  140  N.  Y. 

Fraetlee  on  motion.— Le  Roy  v.  Chesebrough,  39  Supp.  895;  Cantoni  v.  Forster,  12  Misc.  376,  33  N.  Y. 

Misc.  285,  79  N.  Y.  Supp.  442.  Supp.  645,  affd..  146  N.  Y.  405:  Boston  Base  Ball  Assn.  v. 

Complaint  must  show  plaintiff  entitled  to  relief  de-  Brooklyn  Base  Ball  Club,  37  Misc.  521,  75  N.  Y.  Suj 


manded.— McHeniy  v.  Jewett,  90  N.  Y.  58;  Brass  v.  1076;  Lehigh  &  Hudson  R.  R.  Co.  v.  Village  of  Wi     

Rathbone,  153  N.  Y.  435;  JBtna  Explosives  Co.  v.  Bassick,  78  Misc.  1, 137  N.  Y.  Supp,  658;  People  vTZeeh,  85  Wan. 

220  N.  Y.  767;  Sanders  v.  Ader,  26  App.  Div.  176, 49  N.  Y.  151, 148  N.  Y.  Supp.  Ill;  Clark  Paper  A  Mfg.  Co.  v.  Sten- 

Supp.  964;  Heine  v.  Rohner,  29  App.  Div.  239,  51  N.  Y.  acker.  100  Misc.  173,  105  N.  Y.  Supp.  367.    Restraining 

Supp.  427;  Victor  v.  Lewis,  38  App.  Div.  316,  57  N.  Y.  transfer  of  stock.    Bedford  v.  American  Aluminum  Co., 

Supp.  16;  Gillette  v.  Noyes,  92  App.  Div.  313.  86  N.  Y.  61  App.  Div.  537, 64  N.  Y.  Supp,  866;  Maine  Produota  Co. 

Supp.  1062;  Hudson  Valley  Ry.  Co.  v.  O'Connor,  95  App.  v.  Alexander,  115  App.  Div.  112,  100  N.  Y.  Supp.  711. 

Div.  6,  88  N.  Y.  Supp.  742;  Maine  Products  Co.  v.  Alex-  followed  in  Main  Products  Co.  v.  National  Gum  A  Mica 

ander,  115  App.  Div.  109,  100  N.  Y.  Supp.  709;  Wood  v.  Co.,  116  App.  Div.  114, 100  N.  Y.  Supp.  712. 
Cook,  132  App.  Div.  318, 117  N.  Y.  Supp.  51;  Blakeslee  v.         When   not  granted.^Bachman  v.  Harrington,  184 

International  Motor  Co.,  161  App.  IMv.  624,  147  N.  Y.  N.  Y.  458;  Leonaxd  v.  Schmidt,  109  App.  Div.  549,  96 

^pp.  49;  Koenig  v.  Eagle  Waist  Co.,  176  App.  Div.  724,  N.  Y.  Supp.  491;  Walkup  v.  Mesick,  110  App.  IMv.  326, 97 

163  N.  Y.  Supp.  1019,  People  ex  rel.  Gaynor  v.  McSane,  N.  Y.  Supp.  142;  Ringler  &  Co.  v.  Mohl,  115  App.  Div. 

78  Hun  154.  28  N.  Y.  Supp.  981.  649, 101  nT  Y.  Supp.  454;  Matter  of  Diets,  138  App.  Dir. 

Aflldavlts  cannot  Uke  place  of  or  help  out  complaint. —  283, 122  N.  Y.  Supp.  1063;  Brockway  v.  Miller,  144  App. 

Bheehy  v.  McMillan,  26  App.  Div.  140,  49  N.  Y.  Supp.  Div.  239,  128  N.  Y.  Supp.  1079;  Schwarserbach  v.  One- 

1088;  Woodbum  v.  Hyatt,  34  App.  Div.  246,  54  N.  Y.  onU  L.  A  P.  Co.,  144  App.  Div.  884,  129  K.  Y.  Supp.  384 

Supp.  597;  Claik  v.  King  d:  Brother  Publishing  Co.,  40  Whalen  v.  Union  Bag  A  Paper  Co.,  145  App.  Div.  1,  129 

App.  Div.  405,  67  N.  YTSupp.  975;  Huntington  v.  Cort-  N.  Y.  Supp.  391;  Close  v.  Flesher,  8  Misc.  299,  28  N.  Y. 

land  Home  Telephone  Co.,  62  App.  Div.  517,  71  N.  Y.  Supp.  737;  Thompson  v.  ContinenUl  Trust  Co^  26  Misc. 


art  51 


INJUNCTION;  GRANTING  ETC. 


§§87fr^880 


• 


N.  Y. 


M  N.  Y.  Sopift.  74S;  V«it  ▼.  CoHIbb.  39  Wmt,  89,  78 
■   "         768:G4»ldm       ~ 
88;  Hoyi  ▼. 


Mui^-EUn  ▼.  Ellfa,  55  MiM.  84. 


N.  Y.  Supp.  768:  G4»ldin  ▼.  TmmIw.  58  Mbe.  459,  185     105  N.  Y.  Supp.  817.     In  mmBMnr  pwnwnrtint,  fihoi- 
Snmft.  88;  Hoyi  ▼.  Sleso,  75  Miaa  «1.  185  N.  Y.     land ▼.  Mulficui.  184  App.  Div.  504,  lldN.  Y. Supp. 575. 
Sopp.  S8:lQ[et«er  ▼.  Knox,  77  Mve.  271, 135 N.  Y.  Supp.     ' * ""       «?._      . —  .-«"^ 


681;  DaviM  v.  Epoeh  Produoinc  Coipoistion,  91  Maaa 
531,  155  N.  Y.  Supp.  597;  OunpbeU  v.  Brnwt,  64  Hon 
188  19  N.  Y.  Supp.  126:  Riicidair v.  Giwn,  55  N.  Y. 
Smpo.  760,  28  dr.  Proe.  Rep.  229;  Reynolds  v.  Webber, 
160  N.  Y.  Supp.  177;  HurUnitt  ▼. 
179  N.  Y.  Si 
196  App.  Div 


,190  App.  Div.  175, 
Suro.  421;  Shenrood  v.  Fincke  Co.  (1921), 


187  N.  Y.  Supp.  756. 


In  epaoUl  imeeeding,  Mntter  of  Qreeac,  158  App.  Dhr. 
8, 138  N.  yTSupp.  95;  Matter  of  Holle,  160  App.  Div.  369. 
145  N.  Y.  Supp.  888. 

OoBttaiVMiM  nT  tampMsnr  lidviMttoii. — ^Ven  Or- 
den  ▼.  Ledwith.  44  App.  Dhr.  680.  60  N.  Y.  Bupp. 
802;  Annhece  v.  Flaher.  4  MIm.  315,  24  N.  {Y.  Supp. 
65d 


§  878.  Injuiiction,  whea  the  right  tiiereto  depends  upon  extrinsic  facts. 

In  either  of  the  following  eases  an  injunction  order  may  also  be  granted  in  an  action: 

1.  Where  it  appears  that  the  defendant,  during  the  pendency  of  the  action,  is  doing 
or  procuring  or  sufferiog  to  be  done,  or  threatens,  or  is  about  to  do,  or  to  procure  or 
suffer  to  be  done,  an  act  in  violation  of  the  pbuntifif's  rights  respecting  the  subject  of 
the  acti<Hi  and  tending  to  render  the  judgment  ineffectual,  an  injunction  order  may  be 
granted  to  restrain  him  therefrom. 

2.  Where  it  appears  that  the  defendant  during  the  pendency  of  the  action  threatens 
or  is  about  to  remove  or  to  dispose  of  his  property,  with  intent  to  de&aud  the  pisdntiff , 
an  injunction  order  may  be  granted  to  restrain  the  removal  or  disposition. 


Dvlrotloii.— -Code  eiv.  proc,  f  604,  ••  Mn.  by  L.  1877.  BfinieriMg  Jadnnent  la filbr tiiiK—Adame  v.  BulL 

eh.  416,  ftmended.    The  words  "by  affldavit  "  are  eUmi-  24  App.  Div.  69. 48  N.  Y.  Supp.  778;  logalls  v.  Merofaanti* 

Bated  beeanae  the  mode  of  provins  necenary  faeta,  upon  Nat.  Bank.  51  App.  Div.  805.  309,  64  N.  Y.  Supp.  911. 

applyinc  for  any  piOTicional .  remedy,  ia  covered  by  a  Bertha  Zinc  etc,  Co.  v.  Clute,  7  Miac  183, 27  N.  Y.  Supp. 

wmenl  aeetion  ((  816,  ante).    |  604.  origbally  revued  842;  Weaton  v.  Goldstein.  26  Miac.  171,  56  N.  Y.  Supp; 

from  eode  of  proc.,  f  219,  in  part.  755.  affd.,  89  App.  Div.  661.  57  N.  Y.  Siipp.  811;  Thomp- 

Coiwlniett»ii.r— CooD  Co.  v.  Meinhart,  112  Miac.  650.  eon  v.  Continental  Tniat  Co..  26  Miac  254. 56  N.  Y.  Supp. 

183  N.  Y.  Supp.  713.  743;  Fine  v.  Rabinbauer,  49  Miac  437,  99  N.  Y.  Simp. 

AMilaitlon.— Marty  ▼.  Marty.  66  App.  Div.  527. 529,  896;  MacKaye  v.  Soule,  25  N.  Y.  Supp.  798;  WhiUng 

73  N.  Y.  Supp.  369;  Campbell  v.  Emeet,  64  Hun  188,  10  Mfg.  Co.  v.  Bauland  Co..  56  N.  Y.  Supp.  114.  28  Civ. 

N.  Y.  Supp.  126;  Peoi^e  ex  lel.  Brooklyn  Gty  R.  R.  Co.  Proc.  Rep.  230;  Reynolds  ▼.  Webber.  160 N.  Y.  Supp.  177; 

V.  Public  Service  Comm..  110  Misc.  509,  181  N.  Y.  Supp.  Ocorr  v.  L^nn,  106  Misc.  4892_173  N.  Y^Supp.  518. 
790. 


In  wtOom  to  iantk»M  mortcac^^— Broadfoot 
Miller.  106  Misc.  455,  174  N.  Y.  Supp.  497. 

Discretion  of  eoori.— Van  Orden  v.  Ledwith,  44  App. 
Div.  580,  60  N.  Y.  Supp.  802. 

Time  of  gmntlnf  order. — People  ex  reh  Cauffman  v. 
Van  Buien.  136  nTy.  252. 

Statement  of  cause  of  action  essenttel.— Werbel- 
wAy  V.  Mkhael.  106  App.  Div.  138,  94  N.  Y.  Supp.  156. 

Acts  In  Tlofaiaon  of  plslntUrs  riKlits.— -Moses  v. 
Salomoo,  150  App.  Div.  563, 135  N.  Y.  Supp.  408;  Steven- 


V.     Co..  App.  Div 


67  N.  Y.  Supp.  975;  New     York 


DIsposalOf  property.jT-Clark  v.  King  ABro.  Pub. 
ph< 
Terminal  Co..  153  App.  Div.  365,  138  N.  Y.  Supp.  546; 


A  New  Jeiaey  Telephone  Co.  v.  Roeenthal.  128  App.  Div. 
220.  112  N.  Y.  Supp.  612;  Barnes  v.  Midlan     ~     ~ 


App.  Div. 
nd  R.  R. 


Battery  Place  Commercial  Corporation  v.  De  Wilfis,  183 
App.  I>iv.  569.  170  N.  Y.  Supp.  772:  Barrington  Apart- 
ment Assn.  V.  Watson.  38  Hun  545;  Campbell  v.  Ernest, 
64  Hun  188.  10  N.  Y.  Supp.  126;  Sherwood  v.  Fincke 
Co.  (1921).  im  App.  Div.  97,  187  N.  Y.  Supp.  755. 
IiOvnctlon  nof  eftcttre  In  another  acnon. — 


son  V.  Pueci,  32  Misc  464. 66  N.  Y.  Simp.  712;  Goldstein     Barnes  v.  Midland  R.  R,  Tenainal  Co.,  153  App.  Div. 

V.  Sodeta  Venesiana,  193  App.  Div.  168, 183  N.  Y.  Supp.     865,  138  N.  Y.  S^pp.  546. 

460. 

« 

§  879.  Restrictions  upon  injunction  to  restrain*8tate  oSLcers. 

Where  a  duty  is  imposed  by  statute  upon  a  state  offioer  or  board  of  state  officers,  an 
injunction  order  to  restrain  him  or  them,  or  a  person  employed  by  him  or  them,  from 
the  performance  of  that  duty,  or  to  prevent  the  execution  of  ihe  statute,  shall  not  be 
granted  except  by  the  supreme  court  at  a  term  thrvreof  sitting  in  the  department  in 
which  the  officer  or  board  is  located,  or  the  duty  is  required  to  be  performed;  and  upon 
notice  of  the  application  therefor  to  the  officer,  board  or  other  person  to  be  restrained. 

Gas  Co.  V.  Public  Service  Comm.,  175  App.  Div.  684.  161 
N.  Y.  Supp.  169. 

JTiisMcM  of  appellate  dMaloii.— Melody  v.  Goodrich, 
35  Misc.  138.  70  N.  Y.  Supp.  568.  afFd..  170  N.  Y.  185. 

State  board  of  eaiiTassers. — People  ex  zel.  Derby  v. 
Rice.  129  N.  Y.  461;  People  ex  rel.  Piatt  v.  Rice,  144 
N.  Y.  249. 

Mayor  and  eommon  eoaacU. — People  ex  rel.  Negus 
V.  Dwyer.  90  N.  Y.  402;  Vick  v.  City  of  Rochester.  46 
Hun  607. 

Commlsilonen  of  Pallsadea  Intorstate  Park. — 
Bunyan  v.  Com'rs  of  Palisades  Interstate  Park.  167 
App.  Div.  457,  153  N.  Y.  Supp.  622. 


I. — Code  dv.  proo..  1 605.  as  am.  by  L.  1895, 
ch.  946,  without  change.  This  section  constitutes  one  of 
the  exoeptioDS  referred  to  in  the  general  provision  au- 
thorising a  provisional  remedy  to  be  granted  by  a  judge, 
out  of  court  Cf  817.  ante),  and  the  general  proviaon  au- 
thorising the  granting  of  the  remedy  without  notice 
(f  815,  ante).  The  general  provisions  referred  to  are.  in 
terms,  subject  to  such  exceptions.  $  605,  ori^nally  re- 
vised from  L.  1851.  ch.  488.  U  1,  2.  in  part. 

GoBftmetloil.— SchiefTelm  v.  Komfort.  86  Misc.  678. 
149  N.  Y.  Supp.  254. 

■raslon  by  waiie  of  mandamus. — ^Brooklyn  Borough 


§  880.  Judge's  order  enforceable  as  court  order;  powers  of  appellate  division. 

An  iDJundion  order  granted  by  a  judge  may  be  enforced  as  the  order  of  the  court. 
An  injunction  order  which  may  be  modified  or  vacated  by  the  appellate  division  may  be 
granted  or  continued  by  the  appellate  division,  or  a  justice  thereof,  pending  appeal  to 
that  court  or  to  the  court  of  appeals  from  an  order  or  judgment  denying  or  vacating  an 
injunction. 

BcrfvattOB^— Code  civ.  proc.,  \  606,  aa  am.  by  L.  1913,  is  ooversd  by  a  general  provision  relating  to  i^rovisioaal 
eh.  112,  amended.  The  part  which  stated  by  whom  the  remedies  ((817,  ante).  $606,  originally  revised  from 
order  might  be  granted  generally  is  eliminated  because  it     code  of  proc..  |  218. 


OIVIL  PBACTICB  ACT  ut.  51 

1  N.  Y.  anfi.  MI;  Notthkad  Rubbv  Co.  t. 

" '  'uto-Laima.  143  N.  Y.  SuDp.  9. 

a  ■tSl  HBlwwe.— UmMd  8«al«  TitI* 
ru^  Co.  T.  Bron.  ICS  App.  Div.  6*2.  14S  N.  Y. 

§  881.  Proof  to  procure  injunction. 

The  order  may  tie  granted  upon  proof  that  sufficient  groimdA  exist  therefor. 

Derlvitlon.— Code  nv.  prup,.  S  i.07.  M  Hn.  by  L.  1877,  Cl«k  v.  Klof  Bron,  Pub.  Co..  40  App.  Div.  40S.  S7  N.  Y. 

..» J.J      The  ■mta.im.-nt  i>  lo  oooIORB  ttm  aupp.  «TB;  Loited  BUM  Title  OiunotT  Co.  t.  Biows, 

ermt  pmvniori   limt  pn»f  sbsll  b»  by  IS8  App.  IHt.  MS,  1*3  S.  T.  Bupp.  83S;  Burtka  Zine  di 

jthor  vnttcn  . '.  ..Ifiin  u  tbt  niLx  miiy  Ma.  C&.  v.  Gluts.  7  Mus.  133.  37  N.  Y.  Supo.  313:  Chat- 

pIHGlibs  (fSie,  ante).     1^07,      r^uilly   Teviied    frDm  lertoo  t,  KreitlBi.2  Abb.  N.C.153;  Woodndfv.iUitf.  17 

code  a[  piw.,  f  230,  in  part.  Bub.  134;  Bonwiok  * .  Eit«,  39  Bow.  Pr.  MS;  Hsukv  t. 

Appllicmtlan.— Wood^ira  V.  HmII.  34  App.  Div.  240.  Mkvor.  28  Hot.  Fi.  311.  IS  Abb.  Pr.  369. 
M  H.  Y.  Supp.  ,^07:  Cuihisi  v.  Rualtoutsr,  i§  fiua  19.  1         On  Inltematton  sod  talM.— Joalyn  t.  Puific  MaU 

N.  y.  Supn.  nOS.  S.  Co..  12  Abb.  N.  B.  339;  LiiinsMia  r.  Buk  of  Nav 

Comphtnt.— CLoK  v.  Flesher.  8  MiK.  399.  28  K.  Y.  York.  20  Bmrti.  304;  lUteiu  y.  Banianl.  12  H^.  Pr.  464; 

Supp.  737:  Ba««  v.  RobioBon,  12  Muo.  309,  34  N,  Y.  "■-■■  -  "" "  .  «   v  a „«,.  n-j.  -  r._j. id 

"SftldiTltB.— People  V,  Canil  Bosrd,  5S  N.  Y.  390; 

§  882.  Provision  as  to  notice;  injtinction  pending  an  application. 

The  order  may  be  granted  upon  or  witiiout  notice,  in  the  discretion  of  the  court  or 
judge,  unless  the  defend.int  has  wwwered;  in  which  case  it  can  be  granted  only  upon 
notice  or  an  order  to  eho\v  cause.  Where  an  application  for  an  injuncljon  is  made  upon 
notice  or  an  order  to  show  cause,  either  before  or  after  answer,  the  court  or  judge  may 
enjoin  the  defendant  until  the  hesiing  and  decision  of  the  application. 

DcrlTatfain.— CodpMV.  pror..  J  it09.M  am.  by  L.  1S77.  notioa.  C.  P.  A..  I  130;  arUnBDO  ol  Uma.  Id..  If  9S.  90. 

ah.  416.  without  ctiuijie     Thin  >.  .-tioD  oonitituM*  ona  of  Id  Kma*!.— City   of  Nav  York  r.   Sulsa   Tabnd 

tha  BxcaptioQH  tvit-tted  to  in  1h.'  geDetal  pravimoi  au-  Midland  Railiray  Co..  llOMiae.  SOS.  Ifll  N.Y. 

thDriidnB  the  gnntini  of  s  pnA-i'ional  ramslv  without  Wbcn  a  pmrta  order  cranlcd.—  ""^ --■-- 

notica  (1816.  snle).    The  eicppiiiin  isaayadby  aelaUMOl     48  App.  Di*.  410.  63  N.  Y.  Supp. 

tha  lanenl  pmtiaoD.    1  609.  originally  mviiad  fnm  coda  Saul.  133  Jm-  Div.  638.  630,  117  N.  Y.  Suni.  349:  Sweat 

at  pruc..  if  221,  223.  ▼.  Mowiy,  71  Hun  381.  35  N.  Y.  8uni.  33:  AndnrqUe  ▼. 

ierercDcea.-^Ei  pnrta  osden,  out  of  court  without  Kowna.  4  Abb.  440;  R«dG«ld  t.  Middletrnm,  7  Boaw.  MS. 

§  883.  Service  of  order. 

Where  the  injunction  i>rder  is  granted  by  the  court,  it  must  be  served  by  deliveiing 
a  certified  copy  tiieref>f;  where  it  is  granted  by  a  judge,  it  must  be  served  by  showing 
the  original  order  and  delivering  a  copy  thereof.  Service  of  the  order  upon  a  OorporatiMl 
may  be  made  as  prescribed  by  law  for  making  personal  service  of  a  summons  upon  k 
corporation.  Copies  of  the  papers  upon  which  the  order  was  granted  must  be  delivered 
witii  the  copy  of  the  order. 


DertratlOD.—Cocle  dv.  pn.^     j  eiO.  amandad.     Tha         Bwrlca  af  sapcM.— Phoanli  F.  A  M.  Co.  t.  North 
.Mmin.inl  f,t,i  »ntFnr.  {,  r.:v.;-.'  1w  a  manl  pnvlMoD      Rlvat  Coiut.  Co.,  33  HuB  156.  6  Qr.  Pme.  Rb.  IDS; 
D  (BDerally     Davia  v.  M*yor,  1  Dun  451;  Wataoo  v.  FuDsr.  9  How. 


Iv  reriied  Inun  coda  of  Pi.  135;  Uvisc«oa  v.  Hwidt.  33  Bow.  Pr.  1;  Coddbiitoa 
„.^..„  ,  -™, ...  ^...  V.  Wabb.  4  Saadf.  630. 
ftd^miUM.— Service  on  cnipcriiioD,  C.  P.  A..  H  33".         Scnln  1  nadtftaklH.— KoDdaoo  t.  Priedeiy.  IT 
""   " '^--II.Ml. 


Miaa.  08.  S7  N.  Y.  aupp.  Si 


art.  52  INJUNCTION;  SECURITY  i{  884r^87 


ARTICLE  62 
Injunction;  sectuity 

8«o.  884.  Teens  of  undertaking  on  staarinc  pvooeedings  in  an  a«tion  befon  trial. 
885.  Security  to  stay  piooeedingi  after  trial  and  before  iudgment. 


884.  Seeurity  to  atay  nroneedingi  after  Judgment. 
887.  Payment  oyer  of  money  deposited. 


888.  CaneeHation  of  undertaking  of  eucouerful  ptttty. 

889.  Tenna  of  undertaking  on  staying  prooeedmgs  after  verdict  in  ejectment  or  dower. 

890.  Damages  in  e)eotm«it  or  dower  to  include  waste. 

891.  Undertaking  m  tieu  of  deposit. 

892.  Security  for  injunction  to  sta^  proceedings  on  ground  of  fraud. 

893.  Seeurity  generally,  to  obtain  injunction  order. 

894.  Damages:  how  ascertained. 

896.  DamapBB  sustainsd  by  a  third  person. 
896.  Action  on  ^e  undertaking. 

§  884.  Tenns  of  undertaking»  on  staying  proceedings  in  an  action  before  trial. 

The  undertaking  to  secure  the  party  enjoined,  where  the  injunction  order  is  to  stay 
the  trial  of  an  action  in  which  iiie  complaint  demands  judgment  for  a  sum  of  money 
only,  after  issue  has  been  joined  therein,  shall  be  to  the  efifeot  Idiat  the  party  applying 
for  iJie  order  will  x>ay  to  the  party  enjoined  or  his  representative  all  damages  and  costs 
which  may  be  recovered  by  him  in  the  action  stayed  by  the  injunction,  not  exceeding  a 
sum  specified  in  the  undertaking,  and  also  all  damages  and  costs  that  may  be  awarded 
to  him  in  the  action  in  which  the  injunction  order  is  granted. 

ItavlTStloii*— Code  civ.  proc.,  |  611,  amended.    The  AraUcnttoB.— Seaboard  National  Bank  v.  Reid.  172 

amendment  is  to  conform  to  a  general  section,  relating  to  App.  iMt.  135,  158  N.  Y.  Supp.  250;  Richards  v.  Qold- 

ptOTiBonal  remeifies,  which  reqidns  security  in  all  cases  ben,  7  Misc.  888,  27  N.  Y..8upp.  910. 

where  it  is  not  dispensed  with  by  statute,  leaving  only  the  ^Ihumagcs."— Brace  Co.  v.  Kraft,  196  N.  Y.  468, 470, 

tenns  of  the  undertaking  to  be  defined  in  the  provisions  affg.  126  App.  Div.  024,  111  N.  Y.  Supp.  1110. 

lelatinc  to  sach  particuUtf  remedy  (I  819,  ante).    {  611,  Etttet  off  uisolveiicy  of  imettes.— Randall  v.  Caipen- 

oiudnally  R.  8.,  pt.  3,  cb.  1,  tit.  2, 1 139.  ter.  22  Hun  671. 

■«ftraK«0.r— Regulations  as  to  bonds  and  under* 
tskinci.  C.  P.  A^  U  148-162. 


§  886.  Security  to  stay  proceedings  after  trial  and  before  judgment. 

An  injunction  order  shall  not  be  granted,  to  stay  proceedings  in  lin  action  specified  in  the 
last  section,  after  verdict,  report  or  decision,  and  before  final  judgment  thereupon,  un- 
less a  sum  of  money  sufi&cient  to  cover  the  sum  awarded  by  the  verdict,  report  or  de- 
cision and  the  costs  of  the  action,  is  first  paid  by  the  party  applying  for  the  injunction 
into  the  court  ut  which  his  action  is  commenced  or  an  undertaking  is  given  in  lieu  thereof, 
as  hereinafter  prescribed  in  this  article. 


siv»  proo.,  {  612,  without  change  of  substance;  originally  revised  from  R.  S.,  pt.  3,  ch.  1,  tit.  2. 
i  140. 

§  886.  Security  to  stay  proceedings  after  judgment. 

An  injunction  order  shall  not  be  granted  to  stay  proceedings  upon  a  judgment  for  a 
sum  of  money  unless  the  following  requisites  are  complied  with  by  the  party  applying 
therefor: 

1.  The  full  amount  of  the  judgment,  including  interest  and  costs,  must  be  paid  by  him 
into  the  court  in  which  his  action  is  commenced;  or  an  undertaking  in  lieu  thereof  must 
be  given,  as  hereinafter  prescribed  in  this  article. 

2.  He  must  also  give  an  undertaking,  with  sufficient  sureties,  to  pay  to  the  party  en- 
joined, all  damages  and  costs  which  may  be  awarded  to  him  by  the  oourt  in  the  aclion 
m  which  the  injunction  order  is  granted,  not  exceeding  a  sum  specified  in  the  under- 
taking. 


DarirottoB^r-Code  ely.  pioe..  1 618,%s  am.  bv  L.  1S77,  AopllaitloB.— Carter  ▼.  Hodgs,  150  N.  Y.  532;  IngaUs 
sh.  418,  wHhovt  ehnige  of  substanee;  oiigi^altsr  revised  ▼.  Menshants'  Nat.  Bank,  51  Am.  Div.  805,  64  N.  Y. 
faoflft  R.  8.,  pt.  3,  eh.  ),  tit.  2.  1 141.  Supp.  911;  Eastman  ▼.  Starr,  22  Hun  465. 

§  887.  Payment  over  of  money  deposited. 

MouiQr  paid  into  courts  as  prescribed  in  the  last  two  sections,  may  be  paid  over,  by 
the  direction  of  the  oourt,  to  the  party  whose  proceedings  are  stayed,  upon  his  giving 


S§  888-893  CIVIL  PRACTICE  ACT  art.  52 

an  undertaking  to  the  people  of  the  state,  with  sufficient  sureties,  in  a  sum  fixed  by  the 
court,  to  pay  the  money  and  interest,  or  any  part  thereof,  as  directed  in  the  order  or 
judgment  of  the  court. 

DerlYStlon* — Code  civ.  proe.,  S  614,  without  change;  oii^^iudly  reviaed  from  R.  S.,  pt.  3,  eh.  1*  tit.  2,  f  142, 

§  888.  Cancellation  of  undertaking  of  successful  party. 

Where  money  so  paid  into  court  has  been  paid  over  to  the  party  whose  proceedings 
are  stayed,  if  the  final  decision  of  the  action  in  which  the  injunction  order  is  granted  is 
against  the  party  obtaining  it,  the  court  mu9t  give  such  directions  as  justice  requires, 
with  respect  to  cancelling  the  undertaking  given  by  the  successful  party;  making  per- 
petual the  injunction  staying  collection  of  judgment;  and  requiring  ike  judgment  to  be 
discharged  of  record. 

DerlTStioii. — Code  dv.  proc.»  }  615.  without  change;  orisJnaUy  reviaed  from  R.  8.,  pt.  3,  cb.  1.  tit.  2, 1 143. 

§  889.  Terms  of  undertaking  on  staying  proceedings  after  verdict  in  ejectment 
or  dower. 

The  imdertaking,  to  secure  the  party  enjoined,  where  the  injunction  order  is  to  stay 
proceedings  in  an  action  of  ejectment,  or  for  dower,  after  verdict,  report  or  decudon, 
shall  be  to  the  effect  that  the  oarty  a^^lying  for  the  order  will  pay  to  the  party  enjoined, 
or  his  representative,  all  damages  and  costs,  not  exceeding  a  sum  specified  in  tiie  und^^ 
taking,  which  may  be  awarded  to  him  in  the  action  wherein  the  injunction  was  granted. 

Deriystton. — Code  civ.  proc.,  $  616,  amended.    The  only  the  tenna  of  the  undertaking^  to  be  d^ned  in  the 

amendment  ia  to  ooofrom  to  the  seneral  aection,  xelating  proviaiona  relatm^  to  each   partoculBr  remedy    (&  S19, 

to  provisional  remedies,  which  reauirea  security  in  aO  ante).    |  616,  oricmally  reviaed  from  R.  8.,  pt.  8,  ch.  1, 

oaaea  where  it  ia  not  dispensed  with  by  atatute,  leaving  tit.  2,  $  144. 

§  890.  Damages  in  ejectment  or  dower  to  include  waste* 

Where  an  undertaking  is  given,  as  prescribed  in  the  last  section,  the  damages  to  be 
paid  upon  the  vacating  of  the  injtmction  order,  or  the  decision  of  the  action  against  l^e 
party  obtaining  it,  include,  not  only  the  reasonable  rents  and  profits  of  the  real  property 
recovered  by  the  verdict,  report  or  decision,  but  all  waste  committed  upon  the  property 
after  the  granting  of  the  iiyunetion* 

ItariTBttoii.— Code  dv.  proc..  (  617,  without  changa;  originaUy  reviaed  from  R.  &,  pt.  3,  eb.  1,  tit.  3»  1 145. 

§  891.  Undertaking  in  lieu  of  deposit. 

In  a  case  where  money  is  required  by  the  foregoing  sections  of  this  a^cle  to  be  paid 
into  court,  the  court  or  judge  may  dispense  with  the  payment,  and  may  require  the 
party  to  give,  in  lieu  thereof,  an  undertaJdng,  with  two  or  more  sureties,  to  pay  the  sum 
specified,  with  interest,  as  directed  by  the  court.  If  an  undertaking  is  requirod,  in  ad- 
dition to  the  deposit,  both  undertakings  may  be  contained  in  the  same  instrument,  at 
the  election  of  the  party  applying  for  ihe  injunction. 

Derlvstloii.— Code  civ.  proc.,  $  618.  without  change;  originally  reviaed  from  R.  S.,  pt.  3,  ch.  I,  tit.  2,  §  146. 

§  892.  Security  for  injunction  to  stay  proceedings  on  ground  of  fraud. 

If  the  injunction  order  applied  for  is  to  stay  proceedings  in  another  action  on  the 
groimd  that  a  judgment,  veidict,  report  or  decision  therein  was  obtained  by  actual  fraud» 
the  court  or  judge  may  allow  iJie  party  applying  for  the  order  to  ^ve  an  undertaking 
to  the  effect,  and  executed,  as  prescribed  in  the  next  section,  ia  lieu  of  apy  other  under- 
taking or  any  deposit. 

DerlTmtlon.— Code  civ.  proc.,  §  619,  rewritten.    The  to  whether  the  plaintiff  could  make  a  deposit,  instead  of 

statute  from  which  $  619  was  derived  (R.  S.,  pt.  3,  ch.  1,  givinjc  an  undertaking,  even  if  he  ao  desired.    The  reCor* 

tit.  2,  §  147)  permitted  the  chancellor  to  dispense   with  enoe  m  (  619  to  the  "next  section  **  (f  620)  alao  is  ambSg- 

secnrity  absolutely,  where  the  in jonetion  waa  to  atey  pro-  uoua,  because  f  6fi0  does  not  apply  to  a  mm  mh&n  ae- 

eeedings  on  the  ground  of  fraud.    Thtn  waa  an  attempt,  anmty  is  "difcpeaaed  with.'*   The  oommittea  bus  attMopted 

by  $  619,  to  change  this;  but  the  language  leavee  a  doubt  as  to  express  the  purpose  of  (  619. 

§  893.  Security  generally,  to  obtain  injtmction  order. 

Except  in  the  cases  specified  in  sections  eight  hundred  and  eighty-four,  eigjit  hundred 
and  eighty-six,  eight  hundred  and  eighty-nine,  eight  hundred  and  ninety-one,  or  where 


art.  52  INJUNCTION;  SECURITY  IS  8W-896 

special  ptovmon  is  not  made  by  law  for  the  security  to  be  given  upon  an  injunction  order, 
the  undertaking  to  be  given  by  a  party  applying  for  an  injunction  order,  may  be  exe- 
cuted by  him,  or  by  one  or  more  sureties,  as  the  court  or  judge  directs,  and  shall  be  to 
the  effect  that  the  plaintiff  will  pay  to  the  party  enjoined,  such  damages,  not  exceeding 
a  sum,  specified  in  the  undertaking,  as  he  may  sustain  by  reason  of  the  injunction,  if 
the  court  finally  decides  that  the  plaintiff  was  not  entitled  thereto. 

DcrlrmtlMi.— 0)de  dy,  pioe.,  |  C30,  m  am.  by  L.  1877.  PretB.  137  App.  Div.  646,  111  N.  Y.  Supp.  796;  New  York 

di.  416,  amanded  without  changing  the  effect,  except  to  Attrition  Puiv.  Co.  v.  van  Tuyl,  2  Hun  373;  Manley  t. 

aBiniBate  the  diieot  atatement  that  eecurity  moat  be  given.  Legntt,  62  Hun  562.  17  N.  Y.  Supp.  68;  Pratt  v.  Under- 

The  BTing  oi  meanty  for  obtaining  any  of  the  three  wood,  4  Civ.  Proo.  Rep.  167. 

proviaonalremecfiM  of  arrest*  injunction  and  attaohment.  LtoMllty  of  porly  not  JdnlBf  In  undcrtaldBf . — 

«•  required  hv  a  general  section    (f  819,   ante).     |620,  Snyder  v.  Snyder.  106  Misc.  440.  174  N.  Y.  Supp.  729. 

oiidnaUy  revised  from  code  of  proo..  |  222.  first  sentence.  **DMiiacet.** — De  Camp  v.  Bums,  33  App.  Div.  517. 

■rfgreacWi — ^Biuotttioa  and  form  of  bonds  and  under-  53  N.  Y.  9upp.  1035. 

taldncB.  C.  P.  A.,  M 148-162;  attorney  not  to  be  surety,  Final  deelstoa.— Pahner  v.  Foley,  71  N.  Y.  106,  111; 

rales  of  civil  pmetiee,  27.  Pacific  Mail  S.  Co.  v.  Tool.  85  N.  Y.  646;  Appollinaris  Co. 

Item  &r  Uldcrlikliv.— Palmer  v.  Foley,  71  N.  Y.  v.  Venable,  136  N.  Y.  46.  revg.  63  Hun  554. 18  N.  Y.  Supp. 

106;  American  Exchange  Savin^B  Bank  v.  Qoubert,  135  535;  Williams  v.  Montgomery.  148  N.  Y.  519;  Slingerland 

App.  Div.  371, 120  N.  Y.  Supp.  397;  Episcopal  Church  v.  v.  Albany  Typographical  Union.  116  App.  Div.  16,  100 

Variaa,  28  Barb.  644.  N.  Y.  Supp.  560;  N.  Y.  C.  A  H.  R.  R.  R.  Co.  v.  VUli«e  of 

WlMB  nmdmtaUatt  reqiUrod*— Potter  v.  Potter,  59  Hastings.  9  App.  Div.  256.  41  N.  Y.  Supp.  492;  Wyn£oop 

4pp.  Div.  14a  69  NTY.  Supp.  183:  Koenig  v.  Eagle  Waist  v.  Van  Beuren.  63  Hun  500.  18  N.  Y.  Supp.  557;  Manu- 

Co.,  176  App.  Div.  726.  16$  N.  Y.  Supp.  1019;  Devo  v.  faoturers  4b  Traders*  Bank  v.  Folk.  67  Hun  44,  21  N.  Y. 

Moms,  14  N.  Y.  Sivp.  841;  Phoenix  F.  ±  M.  Co.  v.  North  Supp.  806;  New  York  City  Sub.  Water  Co.  v.  Biasell,  78 

River  Const.  Co..  6  dv.  Proc.  Rep.  106;  Heckschor  Hun  176,  28  N.  Y.  Supp.  938;  Manning  v.  Cassidy.  80 

BuikHng  Corporation  v.  Melton,  113  Mise.  184, 184  N.  Y.  Hun  127.  80  N.  Y.  Supp-  23;  Amberg  v.  Kramer.  8  N.  Y. 

Supp.  624.  Supp.  821;  Jordan  v.  Donnelly,  UN.  Y.  Supp.  836,  19 

fiiilare  to  glre  nndcrtakliiB.— Hawlcy  v.  Francis  Civ.  Proc.  Rep.  413. 

§  894.  Damages;  how  ascertained. 

The  damages  sustained  by  reason  of  an  injunction  may  be  ascertained  and  determined 
by  the  court,  or  by  a  referee  appointed  by  the  court,  or  by  a  writ  of  inquiryi  or  other- 
wise, as  the  court  shall  direct;  and  the  decision  of  the  court  thereupon,  or  an  order  con- 
finning  the  report  of  the  referee,  is  conclusive  as  to  the  amount  of  those  damages,  upon 
all  the  persons  who  have  executed  the  undertaking,  unless  it  is  reversed  upon  appeal. 
The  comrt,  in  its  discretion,  may  direct  that  the  sureties  have  notice  of  the  hearing  or  of 
an  appeal,  and  may  prescribe  tiie  time  and  manner  of  giving  them  notice. 

Derlrattoli. — Code  dv.  proc.,  1 623.  ae  am.  by  L.  1877,  N.  Y.  R.  Co.,  32  Hun  497;  Manufacturers  A  Traders' 

oh.  416.  without  change;  originaUy  revised  from  code  of  Bank  v.  Folk.  21  N.  Y.  Supp.  806. 

proe.,  i  222.  last  sentence,  f  2B4,  m  part;  R.  S.,  pt.  3,  ch.  1,  Coats  oi  ■ctton.—Disbrow  v.  Garda,  52  N.  Y.  664; 

tit.  2,  i  145.  in  part.  Harrison  v.  Harrison.  75  Hun  191.  28  N.  Y.  Supp.  966; 


to  MBMfl  d»aiagej|.~Harter  v.  Westoott.  Nozell  v.  Haines,  16  Abb.  N.  S.  1. 

155  N.  Y.  211.  Coviiscl  fMS«— Andrews  v.  Olenville  Woolen  Co..  50 

Mottmi  ftir«>-Wilsoo  v.  Dreyer,  65  App.  Div.  249,  72  N.  Y.  282;  Disbrow  v.  Garda,  52  N.  Y.  654;  Rose  v. 

N.  Y.  Supp.  578;  Granger  v.  Smyth,  70  Hun  9,  23  N.  Y.  Post,  56  N.  Y.  603;  Newton  v.  Ruseell,  87  N.  Y.  527; 

Svmp.  934.  Randall  v.  Carpenter.  88  N.  Y.  293;  Bock  v.  Bohn.  29 

rnctiee  OMB.— Packer  v.  Nevin.  67  N    Y.  650;  Misc.  102.  60  N.  Y.  Supp.  211;  Baylise  v.  Scudder.  6  Hun 

Roberts  v.  White,  77  N.  Y.  375;  Dwight  v.  Northern  Ind.  300,  affd..  67  N.  Y.  600;  Hotchkiss  v.  Piatt,  8  Hun  46; 

R.  Co..  54  Barb.  271.  Langdon  v.  Gray,  22  Hun  511;  White  v.  Mowry,  71  Hun 

Costs  of.— Randal]  v.  Carpenter,  88  N.  Y.  293;  Hoi-  381,  25  N.  Y.  Supp.  32;  London  A  Brasil  Bank  v.  Walker, 

comb  V.  Rice,  119  N.  Y.  598;  Barnes  v.  Midland  Railroad  74  Hun  395,  26  N.  Y.  Supp.  844;  Whiteside  v.  Novae 

Terminal  Co.,  161  App.  Div.  621.  146  N.  Y.  Supp.  1083;  Cottage  Assn.,  84  Hun  555.  32  N.  Y.  Supp.  724;  Sarafian 

O'Connor  v.  New  York  4b  Yonkers  Land  Imp.  Co..  8  Misc.  v.  United  States  Fidelity  A  G.  Co.  (App.  Div.).  152  N.  Y. 

243. 28  N.  Y.  Supp.  544;  White  v.  Mowry.  71  Hun  381.  25  Supp.  737;  Taaks  v.  Schmidt.  18  Abb.  Pr.  307;  McDonald 

N.  Y.  Supp.  32;  Allen  v.  Brown,  5  Lans.  511.  v.  James,  47  How.  Pr.  474. 

■Sset  or  removal  of  conse  to  fedenl  eoart. — ^Byme  DetonnliiattoB  eondiulve. — Barter  v.  Westcott,  11 

v.Lathrop,SheaAHenwoodCo.,60Misc.350. 112N.Y.  Misc.  180,  32  N.  Y.  Supp.  Ill,  affd.,  155  N.  Y.  211; 

Supp.  273.  Fourth  Nat.  Bank  v.  Scott,  31  Hun  301. 

Detomiliutttoii  of  damaces. — Hovey  v.  Rubber-tip  Cited. — Hathoro  v.  Natural  Carbonic  Gas  Co..  179 

Pendl  Co..  50  N.  Y.  335;  Roberts  v.  White,  77  N.  Y.  375;  App.  Div.  425.  165  N.  Y.  Supp.  1044;  Epstein  v.  Aslant 

Hotehldas  v.  Piatt,  8  Hun  46;  Crounse  v.  Syracuse,  C.  A  (1921).  198  App.  Div.  916.  190  N.  Y.  Supp.  60. 

§  896.  Damages  sustained  by  a  third  person. 

Where  the  defendant  enjoined  was  an  officer  of  a  corporation,  or  joint-stock  associa- 
tion, or  a  bailee,  agent,  trustee  or  other  representative  of  another,  and  the  damages  sus- 
tained by  hhn  are  less  than  the  sum  specified  in  the  undertaking,  the  court  or  the  referee 
may  also  separately  ascertain  and  determine  the  damages  sustained  by  reason  of  the  in- 
junction, by  the  corporation,  association,  or  person,  whom  the  defendant  represents,  to 
an  amount  not  exceeding  the  surplus  of  the  sum  specified  in  the  undertaking;  and  those 
damages  may  be  recovered  in  a  separate  action  brought  as  prescribed  in  the  next  section. 

DnlfmtloB.— <3ode  dv.  proc.,  f  624,  without  change. 

§  896.  Action  on  the  undertaking. 

Where  the  damages  have  been  ascertained  by  the  deciaon  of  the  court,  or  the  con- 
firmation of  a  i^eree's  report,  as  prescribed  in  the  last  two  sections,  any  person  entitled 
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§  896  CIVIL  PRACTICE  ACT  art  £2 

to  the  benefit  of  an  undertaking  given  to  obtain  an  injunetioa  oider  or  on  aeooimt  of 
such  an  order,  pursuant  to  the  proviBbnfl  of,  or  referred  to  in,  this  article,  may  bring 
an  action  thereon  without  further  leave  of  the  court. 

DcrlTBttom. — Code  dv.  pioe.,  |  625,  without  chance  of  Nat.  Bank  ▼.  Qoubert,  185  App.  Dlv.  871, 120  N.  T.  Sopp. 

aabstance.  397;  Fourth  NM.  Bwk  ▼.  Seott,  81  Hvn  801;  TroMllT. 

ActloB  ondtr  thli  Mettoii.— Wilaon  v.  Dreyer,  86  Haynea,  16  Abb.  N.  a  1;  Randall  v.  Carpenter,  47  N.  T. 

App.  Div.  249.  72  N.  Y.  Sopp.  678;  Ameiiean  Ezehanae  Super.  Ct.  206. 

818 


art  53 


INJUNCnONj  VACATING,  MODIFYING 


§§  897-^99 


ARTICLE  63 


Lodifying 


See.  807.  AppHoation  to  Tacate  or  modify  without  uotioo. 

808.  ^ppttovtkm  to  vmoaib&  or  modify  upon  notioo. 

809.  wben  prior  motion  not  to  prejudice  tobsequent  application. 

900.  New  undcfitakiBff. 

901.  Effaot  of  voriaec 


§  897.  Application  to  vacate  or  modify  without  notice. 

Where  the  mjimctioii  order  was  graated  withoot  notioe,  the  party  enjoined  may  ap- 
ply, upon  the  papers  upon  which  it  was  granted,  for  an  order  vacating  or  modifying  Ihe 
injunction  order.  Such  an  application  may  be  made,  without  notice,  to  the  judge  or 
justice  who  granted  the  order,  or  who  held  the  term  of  the  court  where  it  was  granted, 
<Nr  to  a  term  of  the  appellate  division  of  the  supreme  court.  It  cannot  be  made  without 
notice,  to  any  other  judge,  justice  or  term,  imless  the  applicant  produces  proof,  by  affi- 
davit, that,  by  i'eason  of  the  absence  or  other  disability  of  the  judge  or  justice  who 
granted  the  order,  the  appUcation  cannot  be  made  to  him,  and  that  the  applicant  will 
be  exposed  to  great  injury  by  the  delay  required  for  an  appUcation  upon  notice.  The 
affidavit  must  be  filed  with  the  clerk;  and  a  copy  thereof,  axid  of  the  oider  vacating  or 
modifying  the  injunction  order  must  be  served  upon  the  plaintiff's  attorney  before  that 
order  takes  effect, 

DfrifsttoBT-^kKle  dv.  proc.  1 826.  aa  am.  by  L.  1896,     Marty.  66  App.  Div.  527,  73  N.  Y.  Sium.  369;  Kofbl«r  ▼. 

Farmerv  A  Dtover«*  Nat.  Bank,  6  N,  JT-  Bnpp.  470,  17' 


CiT.  Proo.  Rep.  807;  People  ex  ret.  Caoffnum  v.  Vao 
N.  Y.  Supp  "       "■ 
to  facftu  wftiiovt  B0dce  acrclMd  witk 


Buren,  18 


Supp.  734.  affd..  136  N.  Y.  252. 


eb.  946,  without  dumce. 

■cforancci* — Wbicn  judsee  may  make  orden  out  of 
eourt  without  notice,  C.  P.  A.,  1 130;  motions  in  supremo 
eoutt,  first  district,  whore  beard.    Id.,  I  116. 

bilHittoii  off  Me(toB.~Gere  v.  N.  Y.  C.  A  H.  R.  R.  R. 
Com  38  Hun  231. 

Tm  whftt   tmmrt   oppMqitlon   iiMde.^Matter   of        Boorfnc  to  botk  pttrtlet« — Coffin  t.  Profpect  Park 
Porter.  30  App.  Dir.  261,  61  N.  Y.  Supp.  613;  Marty  ▼.     A  C.  I.  R.  Co.,  61  How.  Pr.  106. 


CftVtfoii.— Peck  V.  Yorks,  41  Barb.  647;  National  Gas 
li^t  Co.  V.  O'Brien,  38  How.  Pr.  271. 


§  898.  Amplication  to  vacate  or  modify  upon  notice. 

Where  the  injunction  order  was  granted  without  notice,  or  where  it  was  granted  upon 
notice,  with  leave  to  apply  to  vacate  or  modify  it,  the  party  enjoined  may  apply,  upcm 
notice,  to  the  judge  who  granted  it,  or  to  the  court,  at  a  teim  where  a  omtested  motion 
in  the  action  may  be  heard,  for  an  order,  vacating  or  modifying  the  injunction  order* 
Such  an  application  may  be  founded  upon  the  papers  upon  which  the  injunction  was 
granted;  or  upon  proof,  on  the  part  of  the  defendimt;  or  both.  Where  it  is  founded  upon 
proof  on  the  part  of  tiie  defendant,  it  may  be  opposed  as  a  matter  of  course  by  new 
proof  on  the  part  of  the  plaintiff  tending  to  sustain  the  injunction. 

Time  off  motioB. — Town  of  Milltown  t.  Roodout  & 
Oswefo  R.  Co..  43  How.  Pr.  144.  12  Abb.  N.  8.  276. 

PlMcn  token  as  tmo*— ATertMtch  ▼.  Northland  Rub- 
ber Co..  161  N.  Y.  Supp.  396. 

When  srmBtod.r-Young  ▼.  R.  A  K.  Gas  Co..  129  N.  Y. 
67;  Tracy  v.  T.  A  L.  R.  Co.,  64  Hun  660.  7  N.  Y.  Supp. 
892;  Eno  v.  Metropolitan  El.  Ry.  Co..  8  N.  Y.  Supp.  197: 
Kunts  V.  C.  C.  White  4b  Co..  8  N.  Y.  Suop.  606;  Litchfield 
T.  Pelton.  6  Barb.  187;  Storer  v.  Coe,  2  Bosw.  661;  McCaf- 
ferty  v.  Graaer.  10  How.  Pr.  476;  Gould  v.  Jacobsohn.  la 
How.  Pr.  158;  Steinberger  v.  O'Connor.  42  How.  Pr.  62; 
Central  Crosstown  R.  Co.  v.  Bleecker  St.  A  C.  R.  Co..  49 
How.  Pr.  233;  Decker  v.  Decker,  62  How.  Pr.  218. 


DcrtfolloB. — Code  civ.  proe.,  f  627.  as  am.  by  L.  1879, 
ch.  642,  amended.  The  words  "by  aifidcvit  **  are  efimi- 
natod.  to  afford  an  opportunity  for  the  adoption  of  a  rftle 
peimitting  other  written  evidence.  See  general  section  oo 
proof  in  eooneetion  with  the  three  remedies  of  arrest,  in- 
junetion  and  attachment  (|  816,  ante).  The  words  *'as  a 
matter  of  oourse  "  are  inserted  to  insure  a  construction  that 
will  aaUkorise  the  court  to  permit  new  proof  by  plaintiff, 
even  where  the  appficatlon  to  vacate  is  founded  only  on 
the  oiigbial  papers.  See  general  section  on  new  proof 
1 822,  ante).  1 627.  originally  revised  from  code  of  proc., 
226,  and  |  22d,  in  part. 


i' 


§  899.  When  prior  motion  not  to  prejudice  subsequent  application. 

The  granting  or  denial  of  an  appUcation,  made  as  prescribed  in  the  last  section,  founded 
only  upon  the  papers  upon  which  the  injunction  order  was  granted,  does  not  prejudice  a 
subsequent  application,  seasonably  made,  foimded  upon  proof  on  the  part  of  the  defend- 
ant. The  granting  or  denial  of  either  application  does  not  prejudice  a  subsequent  ap- 
plication, seasonably  made,  foimded  upon  the  failure  of  a  complaint,  which  had  not  been 
made  at  the  tune  of  the  former  application,  to  set  forth  a  cause  of  action  sufficient  to 
entitle  the  plaintiff  to  the  injunction  order,  upon  one  or  more  grounds  recited  therein. 


H  900,  901  CIVIL  PRACTICE  ACT  trt.  Si 

DtrlratlBB. — Code  riT.  piw„  |  B23,  without  gh*fi(s     pmeadinc  asalioa,  «ipiais*d  la  tb*  nota  tbsnto. 
a««  to  elimiii«ta  the  wonl*  "bv  kffid*vic."    The  rsuoa         Kcnawd  of  ■■>!■■■— Hmwkiiu  v.  Ptku.  M  App.  Dir. 
lor  tW  ehancs  ii  tha  •uas  u  for  smiLor  ohaacs  to  (h«     305,  60  N.  Y.  Bupp.  1108. 

g  900.  New  undertaUng. 

Upon  the  hearing  of  an  application,  upon  notice,  to  vacate  or  modify  an  injunction 
order,  the  court  or  judge  may  require  a  new  undertaking,  in  the  same  or  in  a  different 
sum,  to  be  given  by  the  plaintiff,  with  the  like  sureties  and  to  the  like  effect  as  upon 
granting  an  original  order.  The  persons  executing  the  new  underUUdng  beocHne  liable 
thereon  as  if  tbey  had  executed  it  upon  the  granting  <rf  the  original  order.  The  persons 
who  executed  the  original  undertaking  remain  liable  thereon  until  ^e  new  underlying 
is  g^ven  and  approved,  and  no  longer.  Upon  such  hearing  the  court  or  Judge,  if  the 
alleged  wroi^;  or  injury  is  not  irreparable  and  is  capable  of  being  adequately  compen- 
sate for  in  money,  may  vacate  the  injunction  order  upon  the  defendant's  executing  an 
undertaking  in  such  form  and  amount  and  with  such  sureties  as  the  court  or  judge  shall 
direct,  conditioned  to  indemnify  the  plaintiff  against  any  loss  sustiuned  by  reason  of  va- 
cating such  injunotion  order. 


t  or   18S3.~Thnye[   v.    Rmhartn   City         Star  OB  apBMl  ffOM  M«ar  af  A 

bb.  N.  C.  52;  MetmpDlitan  El.  Ry.  Co.  T.  of  OujKorf  *.  Ooniell.  i  Abb.  Pr.  220;  Hoyt  v.  Cut«t,  T 

MuhUUsRy.Co..  aSHoT.  Pr.27f;Wi1Ukniiv.V«M«Rl  Hair.  Pr.  140;  DUbro  v.  DljAra,  37  Bow.  Pi.  147. 

Cnioa  Tel.  Co..  as  Hot.  Pr.  320,  revd.  oo  oibersnondi.  BtTtow  oT  dtoeraUoB  of  ipeeUl  term.— D.,  L.  *  W. 

48  N.  Y.  Supp.  MB.  R.  Co.  t.  ByruuM,  L.  *  B.  Rv.  Co.,  43  App.  DIt.  m,  M 

Condltloiu  or  nndcrMklns.— Ch(imb<?rbin   v.   B.,  N.  Y.  Supp.  386. 
N.  Y.  A  P.  !t,  R.  Co.,  31  Hun  339. 

$  901.  Effect  of  verified  answer. 

Upon  the  hearing  of  a  contested  application  for  an  injunction  order,  or  to  vacate  or 
modify  such  an  order,  a  verified  answer  has  the  effect  only  of  an  affidavit. 

I.  D«4wr,  ASIHov.  Pe. 
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ATTACHMENT;  WHEN  ALLOWED,  ETC. 


SS  902, 903 


ARTICLE  M 


Attachment;  when  allowed;  obtaining  warrant 

See.  902.  In  whAt  uotaoxa  attaehmeat  of  propwty  may  be  had. 
903.  What  mast  be  shown  to  procure  warrant  of  attachment. 
90i.  Warrant  in  action  for  peeulation  and  deceit. 

905.  Service  of  summons,  if  warrant  previously  granted. 

906.  Papers  to  be  filed. 

907.  Terms  of  undertakias  on  obtaining  warrant. 

90S.  Seeority  not  requirea  in  certain  actions  for  peculation  and  deceit. 

909.  Issuance  and  attestation  of  warrant. 

910.  Contents  of  warrant;  to  whom  directed. 

911.  Validity  of  undertakiag. 

$  902.  In  iriiat  actions  attachment  of  property  may  be  had. 

A  warrant  of  attachment  against  the  property  of  one  or  mor^  defendants  in  an  action 
may  be  granted  upon  the  application  of  the  plaintiff,  as  specified  in  the  next  section, 
where  the  action  is  to  recover  a  sum  of  money  only,  as  a  tax  or  as  damages  for  one  or 
more  of  the  following  causes: 

1.  Breach  of  contract,  express  or  implied,  other  than  a  contract  to  marry. 

2.  Wrongful  conversion  of  personal  property. 

3.  An  injury  to  person  or  property  in  consequence  of  negligence,  fraud  or  other 
wrongful  act. 

4.  A  wrongful  act,  neglect  or  default  by  which  the  decedent's  death  was  caused, 
wh^i  the  cause  of  action  arose  in  this  state  before  or  after  the  passage  of  this  act  and 
the  action  is  brought  by  an  executor  or  administrator  against  a  natural  person  who, 
or  a  corporation  which,  would  have  been  liable  to  an  action  in  favor  of  the  decedent 
by  reason  thereof  if  death  had  not  ensued. 


DflflTBttoii.— Code  «▼.  proe..  1 635.  as  am.  by  L.  1877, 
ck.  416.  L.  1894.  ch.  738.  L.  1895,  eh.  578.  L.  1916.  ch.  411. 
L.  1919,  ch.  482.  without  change;  orinnaily  revised  from 
parts  of  code  of  proe.,  H  227.  229;  subd.  3  of  the  original 
seetiott  was  confined  to  "any  other  injury  to  personal 
property." 

■etawMes. — ^Preferences  of  ezectttioos  or  warrsnts  of 
atfeaehment.  C.  P.  A.,  H  681.  682;  when  recovery  of 
<diattel  by  action  prohibited.  Id.,  $  1089;  warrant  of  at- 
tachment is  mandate  for  process  or  proceisdinss  to  puni^ 
contempt  of  court,  judiciary  L,  $17^-762;  warrant  of 
attadunent  in  justices  court.  J.  Ct.  A.,  |  74. 

Bemedy  created  by  ciMie  el?,  proe. — ^Penoyar  v. 
Kelsey.  150  N.  Y.  77. 

Sam  of  money  only. — ^Roth  v.  American  Piano  Mfg. 
Co..  35  Misc.  609.  71  N.  Y.  Supp.  1080;  Avery  v.  Avery.  52 
Bftisc.  297,  102  N.  Y.  Supp.  955;  Hamilton  v.  Penney.  29 
Hun  265;  Olsen  v.  United  States  Fidelity  dc  Guaranty  Co.. 
330  N.  Y.  31;  Smyth  v.  Mayer.  105  Misc.  391,  174  S.  Y. 
8upp.  197. 

■reodi  of  ooftitnel.^Guttapercha  Mfg.  Co.  v. 
Mayor,  etc..  108  N.  Y.  276;  Habler  v.  Bemharth.  115 
N.  Y.  450:  Alford  ▼.  Cobb,  28  Hun  22;  Nasto  v.  McCal- 
cnont  Oil  Co..  36  Hun  296;  Eiick  v.  Green.  38  Hun  205. 

Conyenloii.— Van  Camp  v.  Searle.  147  N.  Y.  150; 


Jonawon  v.  Herriok.  126  App.  Div.  827.  Ill  N.  Y.  Supp. 
69;  Gladke  v.  Masohke,  35  Hun  476;  Zeigler  v.  Zeigler.  68 
Hun  177;  22  N.  Y.  Supp.  812. 

Personal  li^niT* — Davis  v.  Fok,  1  App.  Div.  403,  37 
N.  Y.  Supp.  163;  KouAe  v.  Rouge.  15  Misc.  36.  35  N.  Y. 
Supp.  836;  Taintor  v.  Beseler  Co..  33  Miao.  720.  68  N.  Y. 
Supp.  080.  affd..  62  App.  Div.  617.  71  N.  Y.  Supp.  1149. 

IiUVry  to  property.— Foote  v.  Ffoulke,  65  App.  Div. 
617,  67  N.  Y.  Supp.  388:  James  v.  Signell.  60  App.  Dir. 
751,  69  N.  Y.  Supp.  680;  Bogert  v.  Dant,  25  Hun  395; 
Wittner  v.  Von  Mindsn,  27  Hun  234;  Whitney  v.  Hinh,  39 
Hun  325;  Campion  Card  A  Paper  Co.  v.  flnsring,  47  Hun 
237;  Stein  v.  Levy.  55  Hun,  381.  8  N.  Y.  Supp.  506. 

When  altaehnent  win  not  He. — ^Remmgton  Paper 
Co.  T.  O'Dougherty.  96  N.  Y.  666,  affg..  32  Hun  255; 
Thomington  v.  Merrick,  101  N.  Y.  5;  Merts  v.  FMuMiillet. 
13  App.  Dtv.  222,  43  S.  Y.  Supp.  217;  Dudley  v.  Arme- 
nia Ins.  Co..  115  App.  Div.  880.  100  N.  Y.  Supp.  818; 
Avery  v.  Avery.  119  App.  Div.  698,  104  N.  Y.  Supp.  290; 
Calmon  Asbestos  ft  R.  Works  v.  Asbest-Und-Gummi- 
werke,  141  App.  Div.  198, 126  N.  Y.  Supp.  120;  Hilbom  t. 
Penn.  Cement  Co..  145  App.  Div.  442,  129  N.  Y.  Supp. 
957. 

CUed."Colcord  v.  Banco  de  TamauUpas.  191  App. 
Div.  94.  180  N.  Y.  Supp.  852. 


§  903.  What  must  be  shown  to  procure  warrant  of  attachment. 

To  entitle  the  plaintiff  to  such  a  warrant,  he  must  show  that  a  cause  of  action  speci- 
fied in  the  last  section  exists  against  the  defendant,  and^  if  the  action  is  to  recover  dam- 
ages for  breach  of  contract,  that  the  plaintiff  is  entitled  to  recover  a  stated  sum,  over 
and  above  all  counterclauns  known  to  him.    He  must  also  show  that  the  defendant 

1.  Is  either  a  foreign  corporation  or  not  a  resident  of  the  state;  or 

2.  If  a  natural  person  and  a  resident  of  the  state,  has  departed  therefrom  with  intent 
to  defraud  his  creditors  or  to  avoid  the  service  of  a  summons,  or  keeps  himself  concealed 
therein  with  the  like  intent;  or 

3.  If  a  natural  person  or  domestic  corporation,  has  removed  or  is  about  to  remove 
property  from  the  state  with  intent  to  defraud  his  or  its  creditors,  or  has  assigned, 
disposed  of  or  secreted,  or  is  about  to  assign,  dispose  of  or  secrete  property  with  the  like 
intent  or  if  the  defendant  is  a  domestic  corporation  that  no  person  can  be  found  within 
the  state  after  diligent  effort,  upon  whom  a  summons  can  be  served;  or 

4.  Has  made  a  false  statement  in  writing,  under  his  own  hand  or  signature,  or  under 
the  hand  or  ngnature  of  a  duly  authorized  agent  made  with  his  knowledge  and  acqui- 
Mcenoe,  as  to  his  financial   responsibility  or  standing,    for  the   purpose   of   procuring 

redit  or  the  extension  of  credit;  or 
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5.  If  an  adult  and  a  resident  of  the  state,  has  been  continuously  without  the  state  for 
more  than  six  months  next  before  the  granting  of  the  order  of  publication  of  the  sum- 
mons against  him  and  has  not  made  the  designation,  provided  for  by  statute,  of  a  per- 
son upon  whom  to  serve  a  summons  in  his  behalf,  or  a  designation  so  made  no  longer 
remains  in  force,  or  service  upon  the  person  so  designated  cannot  be  made  within  the 
state  after  diligent  effort. 

Derlfatioil.— Code  dv.  proc.,  1 636,  as  am.  by  L.  1877,  Warehouse  Ck>.  v.  Mallett.  84  Hun  561.  32  N.  Y.  Supp- 

oh.  416,  L.  1894.  ch.  736,  L.  1895.  ch.  578,  L.  1899.  oh.  698.  861;  Pedro  Ac  Seltier  Inc.  v.  Brivlo.  191  App.  Dir.  110, 

L.  1919,  ch.  276,  omitting  proviaion  that  the  requirea  180  N.  Y.  Supp.  706. 

proof  be  made  by  affidavit.    The  omitted  portion  is  cov-  Oiiise  of  ACtloii. — ^Andrews  v.  Schofield.  27  App.  Dir. 

ered  elsewhere  by  a  section  relating  to  proof  upon  appli-  90.  50  N.  Y.  Supp.  132:  Fox  ▼.  Mays,  46  App.  Dir.  1.  61 

cation  for  any  provisional  remedy  (f  816,  ante),    f  636,  N.  Y.  Supp.  295;  Anthony  ft  Co.  v.  Fox,  53  App.  Div. 

originally  revised  from  code  of  proc,  (§  227,  229,  in  part,  200. 65  N.  V.  Sopp.  806;  Levenson  v.  Brigga,  95  App.  Div. 


: .  oupp.  oud;  Lievenson  v.  nnai^  vd  App.  inv. 
".  Supp.  507;  Murphy  v.  Lindstedt.  142  App. 
27  N.  Y.  Supp.  609;  Barkley  ▼.  MuIWr.  168 


as  am.  by  L.  1875,  ch.  28.  94.  88  N.  Y 

BeTereiices. — Affidavit  on  application  for  ordor  to     Div.  777,  127  _      _._ 

be  filed,  rules  of  civil  practice,  80.  App.  Div.  110. 153  N.  Y.  Supp.  923:  Grevell  v.  Whiteman. 

Construction.— Penoyar  v.  Kelsey.  150  N.  Y.  77;  32  Miso.  279, 65  N.  Y.  Supp.  974;  Pomeroy  v.  Rickett^  27 
Courtney  v.  Eighth  Ward  Bank,  154  N.  Y.  688.  Hun  242;  Stoiber  v.  Thuduun.  44  Him  70;  Swift  v.  Mar- 
City  eonrt  of  New  York.  Jurisdiction.— Granieri  v.  tini,  162  N.  Y.  Supp.  136;  California  Packing  Corporatlen 
New  York  Shoe  Rq;>airing  Co.,  56  Misc.  121,  106  N.  Y.  v.  Kelly  Storage  &  Distributing  Co..  228  N.  Y.  49. 
Supp.  1107.  Statement  of  amount.— -Ruppot  v.  Haug.  87  N.  Y. 

Sulllclency    of   alBdaTlts. — Bnmdly    v.    American  141;  Haebler  v.  Bemharth.  115  N.  Y.  459:  Buell  v.  Van 

Butter  Co.,  130  App.  Div.  410. 114  N.  Y.  Supp.  895^  Kafan  Camp.  119  N.  Y.  160;  Bloomingdale  v.  Cook.  35  App.  Div. 

V.  Hollander,  140  App.  Div.  492,  125  N.  Y.  Suin>.  333;  360,  54  N.  Y.  Supp.  924;  James  v.  Signell,  00  App/Div.  75, 

Calmon  Asbestos  A  R.  Works  v.  Asbest-Und-Gummi-  69  N.  Y.  Supp.  680;  Delafield  v.  Armsby  Co.,  62  App. 

wcrke,  141  App.  Div.  198.  126  N.  Y.  Supp.  120;  Farad  v.  Div.  262,  71  N.  Y.  Supp.  14;  Chasy  Marble  &  lime  Co.  v. 

MaUer,  154  App.  Div.  303,  138  N.  Y.  Supp.  961;  Coiro  v.  Deely,  88  App.  Div.  150,  84  N.  Y.  Supp.  396;  NeUer  v. 

Baion,  158  App.  Div.  591,  143  N.  Y.  Supp.  853;  Make-  Trenton  Whisk  Broom  Works,  Inc.,  140  App.  Div.  287,. 

peace  v.  Dilltown  Smokeless  Coal  Co.,  179  App.  Div.  60,  125  N.  Y.  Supp.  141;  Frtisher  v.  Vacuum  Dyeing  Machine 

166  N.  Y.  Supp.  92;  Makepeace  v.  Dilltown  Smokeless  Co.,  148  App.  Div.  68,  131  N.  Y.  Supp.  994;  Barbriek  ▼. 

Coal  Co..  179  App.  Div.  662,  167  N.  Y.  Supp.  83;  Pfaltz  &  Carrero  (1918),  184  App.  Div.  160;  Duryea,  Watts  ft  Co., 

Bauer  v.  Wiener,  181  App.  Div.  793, 169  N.  Y.  Supp.  223;  v.  Rayner,  11  Misc.  294,  32  N.  Y.  Supp.  247;  Romeo  v. 

TaiQtor  v.  Beseler  Co.,  33  Misc.  720,  68  N.  Y.  Supp.  980,  Garafob.  21  Misc.  166,  47  N.  Y.  Supp.  91,  affd.,  25  App. 

affd..  62  App.  Div.  617,  71  N.  Y.  Supp.  1149;  Nerenderg  Div.  191.  49  N.  Y.  Supp.  114;  Smith  v.  Swenson,  26  Mac. 

y.  Keith,  101  Misc.  551,  167  N.  Y.  Supp.  612;  Lamkin  v.  151.  56  N.  Y.  Supp.  783. 

Douglass,  27  Hun  517;  Edick  v.  Green,  38  Hun  202;  Statement    of    amount    orer    countetdalms. — 

WilluuBS  V.  Rightmeyer.  88  Hun  372,  34  N.  Y.  Supp.  826;  Thomington  v.  Merrick,  101  N.  Y.  5;  Hanaon  v.  Mazcws,  8 

Fine  v.  Lyons,  141  N.  Y.  Supp.  294;  Schavrien  v.  Keieh,  App.  Div.  318,  40  N.  Y.  Supp.  951;  McGinley  v.  Oikiei^ 

155  N.Y.  Supp.  365;  Pedro  &  Selteer,  Ino.  v.  Brivio,  aleeve.  124  App.  Div.  324, 108  N.Y.  Supp.  888;  Livingston 

191  App.  Div.  110,  180  N.  Y.  Supp.  706:  Hart  v.  Page  v.  Lakwits.  25  Misc.  119,  53  N.  Y.  Supp.  1083;  Rickmon 

Mfg.  Co.,  187  App.  Div.  296,  175  N.  Y.  Supp.  502;  v.  Bunker,  26  Misc.  383.  56  N.  Y.  Supp.  202:  Lamkin  v. 

Finehley  v.  Cooper  &  Co.  (1921),  198  App.  Div.  369.  Douglass,  27  Hun  517;  Smith  v.  Arnold,  33  Hun  484; 

190  N.  Y.  Supp.  414;Abdun-Nur  v.  Arbeed  (1921),  198  Maru&e  Nat.  Bank  of  New  York  v.  Ward.  35  Hun  395; 

App.  Div.  795,  191  N.Y.  Supp.  38;  Robinson  v.  Steauss  Belden  v.  Wilcox,  47  Hun  331;  Anderson  v.  Malley,  191 

Rubber  Co.  (1921),  198  App.  Div.  822,  191  N.  Y.  Supp.  App.  Div.  578,  181  N.  Y.  Supp.  729;  Mayer  Brewing  Co. 

289;  Friedman  v.  Prescetti  (1922),  199  App.  Div.  385.  v.  Mathews  Gravity  Carrier  Co.,  186  App.  Div.  908,  172 

Supplemental  allldaTlts. — Dexter   ft  Carpenter  v.  N.  Y.  Supp.  886. 

Lake  ft  Export  0>al  (Corporation  (1921),  196  App.  Div.  Allegation    as    to    no    eount««lalnis. — Steele    v. 

766.  188  N.  Y.  Supp.  623.  Gilmour  Mig.  Co.,  77  App.  Div.  199.  78  N.  Y.  Supp.  1078. 

Complaint  used  as  affidavlt.-'^later  v.  American  Sufllcient  statement  of  Jurtedlctlonal   nets.— 

Palace  Car  Co.,  146  App.  Div.  859, 131  N.  Y.  Supp.  17.  Dexter  &  Carpenter  v.  Lake  ft  Export  Coal  Corpora- 

AllldaTlt  by  attorney.— Campbell  v.  Emahe,    116  tion  (1921),  196  App.  Div.  766,  188  N.  Y.  Supp.  628. 


mewaix  v.  Danoaii  vivxo;,  jio«  App.  i/iv.  ««o;  vynooen  v.  xvtig.  «jo.,  //  App.  i^iv.  iw,  /5  JN.  x.  cnipp.  iU7n;  tiams 

Schillinger.  30  Hun  248:  Marine  Nat.  Bank  of  New  York  v.  Sods  C3o.  v.  McNally  Co.,  137  App.  Div.  857,  122  N.  Y. 

Ward,  35  Hun  895;  Gribbon  v.  Back,  35  Hun  541;  Buhl  v.  Supp.  964;  McMahon  v.  Roseville  Trust  Co.,  159  App. 

Ball,  41  Hun  61;  Crowns  v.  Vsll,  51  Hun  204.  4  N.  Y.  Div.  640.  144  N.  Y.  Supp.  841:  Schreiber  v.  Gem  Stopper 

Supp.  324;  Kokomo  Straw  Board  Co.  v.  Inman.  53  Hun  Co.,  168  App.  Div.  60,  ld3  N.  Y.  Supp.  878;  Sawyer  Lom- 

89.  5  N.  Y.  Supp.  888.  ber  Co.  v.  BuBMell,  84  Hun  114.  41  N.  Y.  Supp.  1107; 

Personal  ImowledKe  In  affldaftt,  when  sufficient.  Coloord  v.  Banco  de  Tamaulipas,  191  App.  Div.  94,  180 

— liadenburg  v.  Ommercial  Bank,  5  App.  Div.  220,  39  N.  Y.  Supp.  852;  Prentiss  v.  Greene,  193  App.  Div.  672. 

N.  Y.  Supp.  119;  Hansen  v.  Mannin,  8  App.  Div.  318.  40  184  N.  Y.  Supp.  558. 

N.  Y.  Supp.  951;  Hormaxm  v.  Climax  Cycle  Co.,  9  App.  Nonresldence  of  defendant. — ^James  v.  Signell.  60 

Div.  579,  41  N.  Y.  Supp.  710;  Einstein  v.  Climax  Cycle  App.  Div.  75.  00  N.  Y.  Supp.  680;  Cousins  v.  Schlicbter. 

Co..  13  App.  Div.  624,  42  N.  Y.  Supp.  1124;  Shuler  v.  135  App.  Div.  779. 119  N.  YTSupp.  899;  Ingalla  Stone  Co. 

Birdsall  Mfg.  Co.,  17  App.  Div.  228.  45  N.  Y.  Supp.  725;  v.  Nunn.  136  App.  Div.  142,  120  N.  Y.  Supp.  168;  Aetiia 

Merchants' Nat.  Bank  v.  Columbia  Spirming  Ck>..  21  App.  National  Bank  v.  Kramer,  142  App.  Div.  444.  126  N.  Y. 

Div.  388.  47  N.  Y.  Supp.  442;  Wallace  v.  Baring.  21  App.  Supp.  970;  Farad  v.  Mailer.  154  App.  Div.  303,  188  N.  Y. 


App.  Div.  75. 69  N.  Y.  Supp.  680;  Buhl  v.  Ball.  41  Hun  61;  718;  Rosenzweige  v.  Wood.  30  Misc.  297,  63  N.  Y.  Supp. 

Clowns  V.  Vail,  61  Hun  204,  4  N.  Y.  Supp.  324;  Kahle  v.  447,  affd..  52  App.  Div.  681.  65  N.  Y.  Supp.  1144;  Irwm 

MuUer.  67  Hun  104.  11  N.  Y.  SuF ~  ■  "        - 

Nat.  Bank  v.  Hall,  60  Hun  466. 15 

129  N.  Y.  663;  Barstow  Stove  Co.  ^ 

30  N.  Y.  Supp.  1033;  Pettit  v.  United  States  Motor  Co.,  Supp.  848. 


MuUer,  57  Hun  104,  11  N.  Y.  Supp.  26;  Manufacturers'  v.  Raymond,  58  Misc.  319,  110  N.  Y.  Supp.  1100;  Han- 
Nat.  Bank  v.  Hall,  60  Hun  466. 15  N.  Y.  Supp.  208,  aflFd.,  over  Nat.  Bank,  v.  Stebbins,  69- Hun  308,  23  N.  Y.  Supp. 
129  N.Y.  663;  Barstow  Stove  (?o.  V.  Darling,  81  Hun  664,     529;  Sonnak  v.  Walker.  191  App.  Div.  157;  180  N.  Y. 


App.  Div.  11:2,  78  XS.  Y.  supp.  1U4U;  iJeiancy  V.  souse,  Vl  Ualligan  v.  Uroten,  18  Mise.  428,  42  N.  Y.  Supp.  22; 

App.  Div.  437,  86  N.  Y.  Supp.  880;  Nevada  Bank  v.  O'Rourke  v.  Rankin,  193  App.  Div.  494,  184  N.  Y.  Supp. 

Cr^an,  17  Misc.  241,  40  N.  Y.  Supp.  1065.  845. 

Information  and  belief. — ^Hunt  v.  Robinson,  52  App.  Fraud  against  creditors. — Casola  v.  Vaaques,  147 

Div.  539.  65  N.  Y.  Supp.  386;  Hitner  v.  Boutilicr,  67  N.  Y.  258,  revg.  85  Hun  314;  Stewart  v.  1>man,  82  App. 

Hun  203,  22  N.  Y.  Supp.  64;  Siser  v.  Hampton,  etc.,  R.  A  Div.  182,  70  N.  Y.  Supp.  936;  Delaney  v.  Bouae,  91  App. 

L.  Co.,  67  App.  Div.  647,  73  N.  Y.  Supp.  1019;  Slater  Div.  437,  86  N.  Y.  Supp.  880;  Krotodcy  v.  Kiotedcy.  169 

V.  American  Palace  Car  Co.,  146  App.  Div.  859. 131  N.  Y.  App.  Div.  850.  155  N.  Y.  Supp.  635;  Sturg  v.  Fischer,  15 

Supp.  17;  Gotham  National  Bank  v.  Martin,  167  App.  Miw;.  410.  36  N.  Y.  Supp.  893;  Parrott  v.  Mayer,  31  Miac 

Div.  271,  152  N.  Y.  Supp.  654;  Pettit  v.  United  States  50,  64  N.  Y.  Supp.  649;  Pfluke  C^.  v.  PapoKas,  42  Misr. 
Motor  Co.,  77  Misc.  277,  186  N.  Y.  Supp.  260;  Empire 


r 
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16, 85  N.  Y.  Supax  541 ;  Millaac  y.  Lambrot,  90  Misc.  Q38,  N.  Y.  Supp.  725;  Mohlman  Co.  ▼.  Landwebr;  87  App.  Div- 

153  N.Y.8upp.M4:  Breakstone  Bros.  BxooxBnnoh«  Inc.  83.  83  N.  Y.  Supp.  1073;  Dickey  ▼.  FEndeiseo  k  Kropf 

▼.  HymMi.  94  Misc.  171. 157  N.  Y.  Supp.  896;  MiUiken  v.  Uig.  Co..  177  App.  Div.  861. 164  N.  Y.  Supp.  989;  Galfi. 

DarL  36  Hun  24;  Gennan  Bank  ▼.  Meyer,  55  Hun  88.  8  gan  v.  Qroten,  18MiBC.  428, 42  N.  Y.  Supp.  £2;  MiHans  v. 

N.  Y.  Supp.  205;  Wildman  v.  Van  Qelder,  60  Hun  443.  14  Lambroe,  90  Misc.  638.  153  N.  Y.  Supp.  944;  Stevens  v. 

N.  Y.  Supp.  914;;  Oaraon  v.  Bnunbeis.  75  Hun  336,  Middleton.  26  Hun  470;  Empire  Warehouse  Co.  v.  Mai- 

26  N.  Y.  Supp.  1003;  Cionin  v.  Crooks.  76  Hun  120.  27  lett,  32  N.  Y.  Supp.  861;  O'Rourke  ▼.  Raakin,  193  App. 

N.  Y.  Supp.  823,  affd..  143  N.  Y.  352;  WilUams  v.  Bi^t-  DIt.  494. 184  N.  Y.  Supp.  845. 

nwyer.  88  Hun  372,  34  N.  Y.  Supp.  826;  Ribak  ▼.  Nor-        PcilgiMitloB  •€  p&non  on  whom  servioe  ean  be  made, 

haftig,  166  N.  Y.  Supp.  408;  Anderson  ▼.  Malley.  191  App.  — Ennis  v.  Untennyer.  93  App.  Div.  875.  87  N.  Y.  Supp. 

Div.  573, 181  N.  Y.  Supp.  729.  695. 

bitant  to  dcAttiid.— ChambetB  A  MeKee  Ohws  Co.  v.        BaalsitBK  imymciit.— Technical  Pn»  t«  8ilveman» 

Bobeit%  4  App.  Div.  ^.  38  N.  Y.  Supp.  301;  Lukens  142  App.  Div.  423.  126  N.  Y.  Supp.  833. 
Iron  A  Steel  Co.  v.  Pasme.  13  App.  Div.  11. 43  N.  Y.  Supp.         Bvlmice. — Hanson  ▼.  Marcus.  8  App.  Div.  318,  40 

376;  Shnler  v.  Birdoall  Mfg.  Co..  17  App.  piv.  228,  45  N.  Y.  Supp.  961;  Seven  v.  Otto.  161  N.  Y.  Supp.  34a 

§  904.  Warrant  in  action  for  peculation  and  deceit. 

A  warrant  of  attachment  against  the  property  of  one  or  more  defendants  in  an  action 
may  also  be  granted,  upon  the  application  of  the  plwitifF,  where  tiie  complaint  demands 
jud^ent  for  a  sum  of  money  only;  and  it  appears  that  the  action  is  brought  to  recover 
money,  funds,  credits,  or  other  property,  held  or  owned  by  the  state,  or  held  or  owned, 
officially'  or  otherwise,  for  or  in  bciialf  of  a  public  governmental  interest,  by  a  munici* 
pal  or  other  public  corporation,  board,  officer,  custodian,  agency,  or  agent,  of  the  state, 
or  of  a  city,  county,  town,  village,  or  other  division,  subdivision,  department,  or  portion 
of  the  state^  which  the  defendant,  without  right,  has  obtained,  received,  converted  or 
disposed  of;  or  in  the  obtaining,  reception,  payment,  conversion  or  disposition  of  which, 
without  right,  he  has  aided  or  abetted;  or  to  recover  damages  for  so  obtaining,  receiv- 
ing, paying,  converting  or  disposing  of  the  same;  or  the  aii^ng  or  abetting  thereof;  or  in 
an  action  in  favor  of  a  private  person  or  corporation  brought  to  recover  damages  for 
an  injury  to  personal  property  where  the  liability  arose,  in  whole  or  in  part,  in  conse- 
quence of  the  false  statements  of  the  defendant  as  to  his  responsibility  or  credit,  in 
writing,  under  the  hand  or  signature  of  the  defendant  or  his  authorised  agent,  niade 
with  his  knowledge  and  acquiescence.  In  order  to  entitle  the  plaintiff  to  a  warrant  of 
attachment,  in  the  case  specified  in  this  section,  he  must  show  that  a  sufficient  cause 
of  action  exists  against  the  defendant  for  a  stated  sum. 

IMifmtiMl.— Code  dv.  proc.,  f  637.  as  am.  by  L.  1877,     provisional  remedy  j[|  816,  ante),    f  687,  originally_reviaed 

from 


eh.  416,  L.  1894,  ch.  736,  omitting  proviaon  that  the  proof     trom  oode  of  proc.,  t|  227,  229,  in  part,  as  am.  by  L.  1876, 
be  by  affidavit.   The  omitted  portion  is  covered  elsewhere     ch.  28. 
fay  a  secticm  relating  to  proof  upon  application  for  any 

§  906.  Service  of  summonai  if  warrant  previoualy  granted. 

If  the  warrant  be  granted  before  the  summons  is  served,  personal  servioe  of  the 
sommons  must  be  made  upon  the  defendant  against  whose  property  the  warrant  is 
granted,  within  thirty  da3rs  after  the  granting  thereof;  or  dse  before  the  expiration 
of  the  same  time,  service  of  the  simimons  by  publication  must  be  commenced,  or  service 
thereof  must  be  made  without  the  state,  pursuant  to  an  order  obtained  tiierefor,  as 
prescribed  by  law;  and  if  publicatibn  has  been,  or  is  thereafter  commenced,  the  service 
must  be  made  complete  by  the  continuance  thereof. 

DorlVfttiOB.'Code  civ.  proc,  1 638,  as  am.  bv  L.  1877,        Tlme«  bfOm  compvted.—Taylor  v.  Tronooeo.  76  N.  Y. 

eh.  416,  amended.    The  first  sentence  is  eliminated,  as  699;  Oribbon  v.  Frsel,  98  N.  Y.  931 
covered  by  a  general  section  relating  to  arrest,  injunction        YoliintMry  gencfBl  app«tfmii«e  equivalent  to  personal 

and  attachment  (i  817,  ante),    f  638,  orimnalb^  a  substi-  service.— Catlm  v.  Ricketts,  91  N.  Y.  668;  Clare  v.  Lock- 

tute  for  latter  part  of  i  227,  and  |  228.  code  of  proc.  ard,  122  N.  Y.  263;  Pomeroy  v.  RieketU.  27  Hun  242. 

Befcffeiiee. — Servioe    of    summons    by    publication,        Serrlee  on  one  of  two  or  more  Joint  debtors. — 

C.  P.  A.,  U  230-235.  Yerkes  v.  McFadden,  141  N.  Y.  136;  Donnell  v.  WUliama, 

Issue  of  wamnt  before  serftee  of  sammons. —  21  Hun  216,  59  How.  Pr.  68;  Orvis  v.  Qoldsohmidt.  64 

FUber  v.  Nash,  47  App.  Div.  234,  62  N.  Y.  Supp.  646;  How.  Pr.  71.  2  Civ.  Proc.  Rep.  314. 
Ross  V.  XngersoU.  53  App.  Div.  86,  65  N.  Y.  Supp.  753;        Sobalitatod  service.— Bogart  v.  Swesey,  26  Hun  463. 
Piekhaidt  v.  Antony,  27  Hun  269;  Stoiber  v.  Tbudium,  44        Service  by  publication.— Tuller  v.  Beck,  108  N.  Y. 

Hun  70;  American  Ezchanm  Nat.  Bank  v.  Voisen,  44  357,  affg.  46  Hun  520;  Sabin  v.  Kendriok,  2  App.  Div.  96, 

Hun  85;  Waffle  v.  Qoble.  53  Barb.  517.  37  N.  Y.  Supp.  524;  Ladenburg  v.  Commercial  Bank.  2 

rUlnre  to  serve  snniBMinB  within  time  specified.—  App.  Div.  477,  37  N.  Y.  Supp.  1088;  Peetsoh;  v.  Sommers. 


Jones  V.  Fuchs,  106  App.  Div.  260,  94  N.  Y.  Supp.  57;  31  App.  Div.  255.  53  N.  Y.  Supp.  438;  Doheny  v.  Woiden, 
Ruser  v.  Unkm  DistillingCo.,  7  Misc.  396,  27  N.  Y.  Supp.  75  App.  Div.  47.  77  N.  Y.  Supp.  959;  Parker  v.  Gay,  28 
920;  Travis  v.  Railway  Educational  Assn..  33  Misc.  577.     Misc.  329,  59  N.  Y.  Supp.  890;  Cuffey  v.  Grand  Trunk 


68  N.  Y.  SuTO.  893;  Martin  v.  Smith,  37  Misc.  425,  75  Railwv.  Co^  67  Misc.  553,  122  N.  Y.  Supp.  947. 

N.  Y.  Supp.  780,  a£rd.,  71  App.  Div.  618,  76  N.  Y.  Supp.  Order  of  publlcntlon  grantod  upon  InsufHclenl 

1000;  Schumacher  v.  American  Union  Fire  Ins.  Co.,  92  papers.— Friedman  v.  Prescetti  (1922),  199  App.  Div. 

Misc.  434,  156  N.  Y.  Supp.  102;  Fair  v.  Kenny,  103  Misc.  385. 

412,  171  N.  Y.  Supp.  694. 

i  906.  Papers  to  be  filed. 

The  plaintiff  procuring  the  warrant  must  cause  the  affidavits  and  papers  comprising 
the  proof  upon  which  it  was  granted  to  be  filed  in  the  office  of  the  clerk,  within  ten 
days  after  the  granting  thereof. 
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itTK.,  I  S3t.  H  UD.  by  L.  ISTT,     oibdnaily  retiagd  (iob  cmla  oF  pmc^  |  33<h  lut  MUUnaa. 
ndwi  10  imply  th&t  ■  nils  nuy  ba  uloi>tad         ufscBce. — Ruin  of  civil  pntctlM.  CO. 
nittsD  eVidoDca  other  thu  mffidnitk  under         FaJtara  to  Wc— Lewii  t.  DduiUb.  S3  Hun  SB7,  fl 


§  907.  Terms  of  uadertaUng  on  obtainiog  wairant 

The  undertaking  to  be  ^ven  on  the  part  of  the  pUuntifF,  before  the  granting  of  the 
warrant,  dial!  be  to  tfi«  effect  that  if  tJie  defendant  recovera  judgment,  or  if  the  war- 
rant ia  vacated,  the  plaintiff  will  pay  all  costA  which  may  be  awarded  to  tbe  defendant 
and  all  damages  which  he  m^  sustun  by  reason  of  the  attachment,  not  exceeding  the 
sum  specified  in  the  undertaking,  which  must  be  at  least  two  hundred  and  fifty  doUaia 

Derltsthm.— Code  civ.  prm?..  i  MO.  HDigikdsd.      Tba  Mb«t  tt  Mieftl—  BBC^atwtu  t.  Gnilbou,   80 

requinmant  tint  loourily  bs^  givi^a  ii  in  o  tnaaai  aeotian.  App.  Div.  M,  SO  N.  Y.  Supp.  ISa 

■ppIriBc    to  irren.  mluocciQD    luid  ■tuctaoieot  (|ELS.  XtUBUw  M  ibwMm.— aambtnt  v.  Inmt  N>t.  Bmk. 

uta).      The  lui  acDUnce  oi   {040  is  mvarad  by  nieh  42  App.  EMi.  MS,  63N.  Y.  Supp.  10fie:Tyii(  t.  Amariian 

g<nenl  KcCion  nod  by  a  spwul  x^lioc  wluak  toIlDin  BunQr  Co..  48  App.  Dir.  340.  s!  N.  Y.  Biqn.  SU:  Tyac  t. 

tiiii.    I  640.  onKiiiKlty  reviled  fnim  code  of  proa..  1 330.  ABUIieui  Sutetar  Co.,  CO  App.  Div.  137,  74  N.  Y.  Biipp. 

Neeculty  rm  undertakliii.— Bale  v.  ^tsDomU,  48  SOS,  (ltd.,  174  N.  Y.  lM:^iBn^  v.  Graa,  73  MtaeTT, 

N.  Y,  Suwr.  Ct.  21U  13S  N.  Y.  Bopp.  1063;  Bmk  r.  Anumaic,  36  Bim  ID; 

StUDdrBcy  of.— Cloldmtrk  v.  Magnolia  M«UJ  Co.,  L*a  r.  Homer,  37  Hun  6S4,  alld..  100  N.  YToaO:  MUlei  r. 

33  App.  Div.  3»,  E)  N,  Y.  Supp.  «S.  Feny.  SO  Em  366, 3  N.  Y.  Binp.  863:  NorlhannMB  Nsk 

Amnnt  or.— Whitney  v.  DaniMon.  2  T.  A  C.  471.  Bmk  t.  Wrlia,  63  Hun  146.  4  N.  Y.  Banp.  007,  altd..  123 

EffMt  or  JndBment  for  defendant.— K rill  v.  Bow-  N.  Y.  063:  PalmaT  *-.  Btaibuck.  IB  N.  YTSupp.  465. 
»fd.  17  Mi«.  S-'W,  76  N.  y.  Sopp.  972. 

§  908.  Security  not  required  in  certain  actions  for  pectilation  and  deceit. 

No  securi^  on  the  part  of  the  pluntiS  shall  be  required  upon  the  granting  of  a  war- 
rant of  attachment  where  the  action  ia  brought  for  a  cause  specified  in  sectJon  nine 
hundred  and  four  of  this  act. 

IM I  latton.— Coda  oit.  proa.,  f  640.  put  of  lut  Ban-  ooda  dv.  pioo.,  )  637.  i  040.  oncinally  rariBed  Irom  coda 
ttoea.    The  omim  of  mAm  nfaned  to  ii  ooa  ^ecifiad  in     of  proc.,  f  330. 

§  909.  Issuance  and  attestation  erf  warrant. 

Hie  manner  of  attesting  and  issuing  the  warrant,  whether  granted  by  the  court  or  a 
judge,  may  be  regulated  by  rules. 

•MlliUun. — New.    Bubttitute  tot  put  of  firat  ma-  wurant  ujtnnted  by  the  osurt.     3ie  rulea  of  civil  pno- 

tao0eo(oDdeaiT.pTD(i..|641.   By > icnenl aeatlon  (| 817,  tice.   64.   ^641,  orionAlly  nviaed  from  oode  of  pno.. 

ut«>,  the  point  to  (laat  tbe  niraot  ia  aitandad  to  tba  i  331. 

oouit.    Tba  oommitUe  propoaod  a  rule  whiah  abviatea  ■cfseuee. — Rulei  of  civil  iHvctiee,  84. 
the  naoeeaity  of  laquirinj  a  formAi  oourt  order,  wtiere  a 

§  910.  Contents  of  warrant;  to  whom  directed. 

The  warrant  may  be  directed  eitiier  to  the  sheritf  of  a  particular  county,  or,  generally, 
to  the  sheriff  of  any  county.  It  must  require  the  sheriff  to  attach  uid  safely  keep,  so 
much  of  the  property  within  his  county,  which  the  defendant  has,  or  which  he  nkay 
liave,  at  any  time  before  final  judgment  in  the  action,  as  will  satisfy  the  plaintiff's 
decouid,  with  costs  and  expenses.  The  amount  of  the  plaintiff's  demand  must  be  speci- 
fied in  the  warnutt,  as  stat«d  in  the  proofs  on  wiiich  the  warrant  was  granted.  War- 
rants may  be  issued  at  the  siune  time  to  sheriffB  of  different  counties. 

--*  *—  ~  ml*  pnpoaed  by  the  a  mandita  nuLllMto  aieeutiaarttiB  oonteati  of  irhlDhwe 

-d  iiauanoe  of  the  pieaciibad  by  atatuCa.     |  641.  orifjually  ceviaad  Cnm  oode 

.).  The  oontmu  of  of  prac.,  )  331. 

Italy  be  left  to  ruio.  but  the 

S  911.  Validity  of  undertaking. 

It  is  not  a  defence  to  an  action  upon  lui  undertaking  given  upon  granting  a  warrant 
of  attachment,  that  the  warrant  was  granted  improperly,  for  want  of  jurisdiction,  or 
for  any  other  cause. 

MrtraHMt.— Coda  dr.  pnM..  i;S49.  without  ohuie. 


art.  65  ATTACHMENT;  EXECUTING  WARRANT  §§  912,  913 


ARTICLE  65 
Attachment;  ezecutiBg  warrant 

8m.  912.  MMiner  of  attMhrng  pioperty  Mid  duties  of  thniff,  goBenUy. 

913.  What  interest  in  real  property  may  be  attaobed. 

914.  Attachment  of  unpaid  subeonption  to  foreign  oorporation. 

915.  Levy  upon  interest  in  sharee  or  bondi, 

910.  Levy  upon  oause  of  action,  evidence  of  debt  or  claim  to  estate. 

917.  Methodof  making  levy. 

918.  Certificate  of  defendant's  interest  to  be  fumiahed. 

919.  Examination  of  person  refusing  oertifieate. 

990.  Transportation  of  goods  in  vesael  without  interruption,  notwithstanding  warrant;  exceptions. 

931.  Inv«nt<tty. 

922.  Actions  and  special  proceedings  by  sheriff. 

933.  Feiishable  goods  and  animals  to  be  sold. 

924.  Claim  of  property;  how  tried. 

925.  Proceeding  if  damiant  succeeds. 

930.  Finding  not  to  prejudice  right  of  claimant. 

937.  Discharge  of  personal  property  from  attachment. 

938.  Proeeedfagi  on  claim  to  domestic  vess^ 

929.  AppraiseiB  of  vessel  to  be  sworn;  valuation  to  be  returned. 

930.  Undertakinff  to  be  given  by  claimant  <rf  vessel. 

931.  When  vesael  to  be  diseharged. 

932.  When  undertaking  for  discnaige  of  vosscl  to  be  sued. 

933.  Defence  in  action  upon  undertaking  for  discharge  of  vessel;  reooveiy. 

934.  Valuation  of  foreijen  vessel. 

935.  Undertaking  by  plaintiff  after  valuation  of  foreign  vessel. 
930.  When  foreign  vessel  to  be  discharged. 

937.  Terms  on  which  debtor  may  chum  foreign  vessel. 

938.  Sale  of  foreign  veseel,  for  lapse  of  claimant's  remedy  after  undertaking  by  plaintiff. 
989.  Sale  of  attaohed  vessel,  domestic  or  foreign. 

940.  Sheriff  to  keep  property. 

941.  Order  for  pasrment  into  court  or  depont  of  mot.  -v. 

942.  Delivery  or  release  of  surplus  money  or  property. 

943.  Action  by  plaintiff  and  sheriff  JoinUv. 

944.  Proeuring  leave  to  unite  with  sheriff  in  brin|{ing  suH. 

945.  Joinder  of  plaintiff  with  shniff  after  action  is  begun. 
948.  Court  control  of  action  by  plaintiff  and  sheriff. 
947.  Betom  of  inventory;  bow  oiforoed. 


§  912.  Ifanner  of  attaching  property  and  duties  of  sheriff,  generally. 

The  aiieriff  must  exeeute  the  warrant  umnediately,  by  levying  upon  so  much  <rf  the 
personal  and  real  property  of  the  defendant,  within  his  county,  not  exempt  from  levy 
and  sale  by  virtue  of  an  execution,  as  will  satisfy  the  plaintiff's  demand,  with  the  costs 
and  expenses.  He  must  take  into  his  custody  all  books  of  account,  vouchers,  and  other 
papers,  relating  to  the  personal  property  attaohed,  and  all  evidences  of  the  defendant's 
title  to  the  real  property  attached,  wbich  he  must  safely  keep,  to  be  disposed  <^  as 
prescribed  by  this  act.  The  sherifiF,  to  whom  a  warrant  of  attachment  is  delivered,  may 
levy,  from  time  to  time,  and  as  often  as  is  necessary,  until  the  amount  for  which  it  was 
issued  has  been  secured,  or  final  Judgment  has  been  rendered  in  the  action,  notwith- 
standing the  expiration  of  his  term  of  office. 

INtll»ltoa«— Code  civ.  proc.  1044,  as  am.  by  L.  1877,  248.  37  N.  Y.  Sum).  900;  North  American  Trust  Co.  v. 

eh.  416,  without  diaage,  originally  revised  from  oode  of  Ajrmer,  33  App.  Div.  570,  08  N.  Y.  Supp.  870;  Fiske  v. 

pioe..  1 232,  in  part;  B.  8.,  pt.  2,  oL  6,  tit.  1,  ft  7.  Parke,  77  App.  Div.  422.  79  N.  Y.  Supp.  827;  West  v. 

tery  from  nme  to  ttnie.— Edison  Elee.  Co.  v.  Quae-  Washburn,  153  App.  Div.  400,  138  N.  Y.  Supp.  230; 

taviao  Co.,  10  App.  Div.  350,  44  N.  Y.  Supp.  1020;  Ez-  Kratienstein  v.  Lehmann,  17  Misc.  04.  39  N.  Y.  Supp. 

ceUor  Co.  v.  CosmopoUtan  Co..  80  Hun  592,  30  N.  Y.  838*  Wood  v.  Furtioh,  17  Misc.  501,  40  N.  Y.  Supp.  08?: 

Sum.  557.  Belden  v.  Wilkinson,  33  Misc.  059.  08  N.  Y.  Supp.  205; 

nrlifti  levy.— Van  Camp  v.  Searle.  147  N.  Y.  150;  Naser  v.  Firat  Nat.  Bank,  30  Hun  343;  Thompson  v.  Fry, 

QiOig  V.  TreadweU  Co.,  148  N.  Y.  177.  4  N.  Y.  Supp.  100;  Matter  of  Freel,  55  How.  Pr.  380.  4 

Lety  im  wti  iwopw 4/ .— Higgins  v.  MeCoonell.  130  Abb.  N.  C.  90;  Lyneh  v.  Craxy.  34  N.  Y.  Super.  Ct.  401. 

N.  Y.  482.  revd.  on  other  grounds,  42  N.  Y.  181;  Bills  v.  National 

FfrsiKill    svfejMi   to   aitoehineiit.— Lawrence   v.  Park  Bank.  47  N.  Y.  Super.  Ct.  802. 

BMik  of  Rcirablie,  35  N.  Y.  320:  Kelly  v.  Roberts.  40  N.  Y.  Books  and  iNipon.— Springfield  Nat.  Bank  v.  Brsi^ 

482;  Kelly  v.  Babcoek.  49  N.  Y.  318;  Dunk>p  v.  Patterson  ung.  180  App.  Div.  400.  107  N."V.  Supp.  470. 

FlieIns.Oo.,74N.Y.  145;  Castle  v.  Lewis,  78  N.Y.  181;  LtoMlftty  of  sheriff  for  refusal  to  rw»ve  warrant  on 

Anthony  v.  Wood.  90  N.  Y.  180;  Throop,  etc..  Co.  v.  Saturday  afternoon — Dailey  v.  Fenton.  47  App.  Div.  418, 

Smith.  110  N.  Y.  83;  McAllister^v.  Bailey.  127  N.  Y.  02  N.  Y.  Supp.  497. 
563;  Blanc  v.  Tcnncesee.  C.  I.  ft  R.  R.  Co..  2  App.  Div. 


1 913.  What  interest  in  real  property  may  be  attached. 

The  real  property  which  may  be  levied  upon  by  virtue  of  a  warrant  of  attachment 
inehides  .any  interest  in  real  property,  either  vested  or  not  vested,  which  is  capable  of 
bemg  aliened  by  the  defendant. 


A' 


IS  914-917  CIVIL  PRACtlCE  ACT  art  55 

Dcrifiitloii.— <?ode  cIt.  proc,  I  645,  without  ohanie.  Dower. — ^Latourette  v.  L*toufett«,  62  itbp.  Dnr.  192, 

Intorasft  of  feiidoe  In  potsoMlon. — Higginfl  ▼.  Mc-  65  N.  Y.  Supp.  8. 
Connell,  130  N.  Y.  482,  revg.  56  Hun  277,  0  N.  Y.  Supp. 
588. 

§  914*  Attachment  of  unpaid  subscription  to  foreign  corporation* 

Under  a  warrant  of  attachment  against  a  foreign  corporation,  other  than  a  corpora- 
tion created  by  or  under  the  laws  of  the  United  States,  the  sheriff  may  levy  upon  the 
sum  remaining  unpaid  upon  a  subscription  to  the  capital  stock  of  the  corporation,  made 
by  a  person  within  the  county;  or  upon  one  or  more  shares  oi  stock  therein,  held  by 
such  a  person,  or  transferred  by  him,  for  the  purpose  of  avoiding  payment  thereof. 

DerlfaCton. — Code  dv.  proc,  f  646,  without  chance;         AppUoadon. — McNelus  ▼.  Stillman,  172  App.  Div 
oricinally  a  substitute  lor  L.  1845,  cb.  234,  S  1.  307.  158  N.  Y.  Supp.  428. 

§  916.  Levy  upon  interest  in  sliares  or  bonds. 

The  rights  or  shares  which  the  defendant  has  in  the  stock  of  an  association  or  cor- 
poration, or  in  a  bond  negotiable  or  otherwise,  together  with  the  interest  and  profits 
thereon,  may  be  levied  upon;  and  the  sheriff's  certificate  of  the  sale  thereof  entitles  the 
purchaser  to  the  same  rights  and  privileges,  with  respect  thereto,  which  the  defend- 
ant had  when  they  were  so  attached. 

Dtrlfotloii. — Code  civ.  proc..  ft  647,  as  am.  by  L.  1911.  Stock  of  forcln  corpontton.— Simpson  v.  Jersey 

eh.  419,  without  change;  oridnally  revised  from  code  of  City  Contracting  Co.,  165  N.  Y.  193;  People  ex  reL  Wynn 

proc.,  ft  234,  and  ft  237,  fixst  dauae  of  subd.  2.  v.  Grifenaacen,  167  App.  Div.  572.  152  N.  Y.  Supp.  679; 

AppllcaCton. — Plimpton  v.  Bigelow,  93  N.  Y.  592,  General  Motors  Corporation  v.  Ver  Linden  (1922).  199 

revs.  29  Hun  362.  App.   Div.   375. 

Stock  of  ftMOCfaitioii.~Matter  of  Jones,  172  N.  Y. 
575.  585. 

§  916.  Levy  upon  cause  of  action,  evidence  of  debt  or  claim  to  estate. 

The  attachment  may  also  be  levied  upon  a  cause  of  action  arising  upon  contract; 
including  a  bond,  promissory  note,  or  other  instrument  for  the  payment  of  money  only, 
negotiable  or  other^se,  whether  past  due  or  yet  to  become  due,  executed  by  a  foreign 
or  domestic  government,  state,  county,  pubUc  officer,  association,  municipal  or  other 
corporation,  or  by  a  private  person,  either  within  or  without  the  state;  which  belongs 
to  the  defendant  and  is  found  within  the  county.  The  levy  of  the  attachment  there- 
upon is  deemed  a  levy  upon,  and  a  seizure  and  attachment  of,  the  debt  represented 
thereby.  The  attachment  may  also  be  levied  upon  a  right  or  interest,  present  or  future, 
to  any  of  the  property  or  estate  of  a  deceased  person  which  may  belong  to  ihe  defend- 
ant and  which  could  be  legally  assigned  by  him  as  legatee  or  distributee,  whether  the 
same  exists  by  reason  of  the  provisions  of  a  last  will  and  testament  admitted  to  probate 
at  the  time  the  attachment  is  granted,  or  by  operation  of  the  law  in  case  of  the  intes- 
tacy of  the  deceased.  Levy  of  the  attachment  thereupon  is  deemed  a  levy  upon,  and  a 
seizure  and  attachment  of,  the  rights  and  interests  of  ihe  defendant  at  the  time  of  such 
levy,  subject  to  the  rights  of  the  executor,  administrator  or  trustee  of  such  estate  to 
administer  the  same  according  to  law. 

DCfifftttOB.— Oode  civ.  proc..  ft  648.  as  am.  by  L.  1877,  Oeddental  Trading  Co.,  189  App.  Div.  380,  17B  N.  Y- 

oh.  416.  L.  1907,  ch.  318,  without  change.  Supp.  477. 

CftHM  of  ActtOB  arising  vpon  contncto. — ^Warner  fJqiior  tai  ccrtUlcoto. — MoNeeley  v.  Well.  166  N.  Y. 

V.  Fourth  Nat.  Bank,  115  N.  Y.  248;  Westervelt  v.  Phelps.  124. 

171  N.  Y.  212;  Rosenberg  v.  Occidental  Trading  Co..  189  life  Inranuiee  poUcf.— Oohimbia  Bank  v.  BquHoUe 

App.  Div.  830,  178  N.  Y.  Supp.  477.  life  Assur.  Soo..  79  App.  Div.  601,  80  N.  Y.  Sumk  428; 

Debt  owing  to  foreign  corpontfton. — Rosenberg  v.  Kratsenstein  v.  Lehmann.  18  Miae.  590,  42  N.  Y.  Supp. 

237. 

§  917.  Method  of  making  levy. 

A  levy  under  a  warrant  of  attachment  must  be  made  as  follows: 

1.  Upon  real  property,  by  filing  with  the  cleric  of  the  county  where  it  is  situated,  a 
notice  of  the  attachment,  stating  the  names  of  the  parties  to  the  action,  the  amount  of 
the  plaintiff's  claim,  as  stated  in  the  warrant,  and  a  description  of  the  particular  prop- 
erty levied  upon.  The  notice  must  be  subscribed  by  the  plaintiff's  attorney,  adding 
the  office  address;  and  must  be  recorded  and  indexed  by  the  clerk,  in  the  same  book, 
in  like  manner  and  with  like  effect  as  a  notice  of  the  pendency  of  an  action. 

2.  Upon  the  personal  property  capable  of  manual  delivery,  including  a  bond,  promis- 
sory note,  or  other  instrument  for  the  payment  of  money,  by  taking  the  same  into  the 
sheriff's  actual  custody.  He  thereupon,  without  delay,  must  deliver  to  the  pefBon  from 
whose  possession  the  property  is  taken,  if  any,  a  copy  of  the  warrant  and  of  the.  affidavits 
upon  which  it  was  granted. 


art.  66  ATTACHMENT;  EXiX3UTING  WARRANT  S§  918,  919 

3.  Upon  other  personal  property,  by  leaving  a  certified  copy  of  the  warrant,  and  a 
notiee  showing  the  property  attached,  with  the  person  holding  the  same;  or,  if  it  consists 
of  a  demand,  other  than  as  specified  in  the  last  subdivision,  with  the  person  against 
whom  it  exists;  or,  if  it  consists  of  a  right  or  share  in  the  stock  of  an  association  or 
corporation,  or  interests  or  profits  thereon,  with  the  president,  or  other  head  of  the 
association  or  corporation,  or  the  secretary,  cashier,  or  managing  agent  thereof,  or  if 
it  consists  of  a  right  in  an  estate  of  a  deceased  person  arising  under  the  provisions  of  a 
will  or  under  the  provisions  of  law  in  case  of  intestacy,  with  the  executor  or  trustee 
under  the  will,  or  the  administrator  of  the  estate. 

4.  Upon  property  discovered  in  any  action  brought  as  prescribed  in  subdivision  two 
of  section  nine  hundred  and  twenty-two  of  this  act,  by  entering  in  the  proper  clerk's 
office  laie  judgment  rendered  in  said  action,  and  thereafter  levying  on  said  property  in 
the  manner  prescribed  in  subdivisions  one,  two  and  three  of  this  section. 

Derlimtlon.— Code  civ.  proc.,  (  049.  aa  am.  by  L.  1879,  *<Otti«r  pcnonaljpropertf  "  not  "eaoable  of  nuin- 

oh.  542.  L.  I8S9.  ch.  504.  L.  1907,  ch.  318.  without  change:  Qml  d«lifei7.**--0'Brien  v.  Glenville  Woolen  Co.,   SO 

<ori0&ai  nibd.  1  is  from  codo  of  moo.,  1 132;  mibd.  2  is  new;  K.  Y.  128;  O'Brien  v.  MechanioB  &  Traders'  F.  Ins.  Co.,  56 

subd.  3  is  a  substitute  for  cooe  of  proc,  i  235,  in  part;  N.  Y.  52;  Greentroe  v.  Rosenstook,  61  N.  Y.  583;  Hayden 

aubd.  4  added  by  amendment  of  1889.  v.  National  Bank,  130  N.  Y.  146;  Courtney  v.  Eighth 

SalistantUl  compHaiice  with  section  easentiai.  Ward  Bank,  154  N.  Y.  688;  Simpson  v.  Jersey  City  Con- 
Barton  V.  Palmer  Co.,  87  App.  Div.  35,  83  N.  Y.  Supp.  tracting  Co..  165  N.  Y.  193;  Mmor  v.  Qurley,  89  Miae. 
1041.  662.  80  N.  Y.  Supp.  596.  affd..  81  App.  Div.  586.  81  N.  Y. 

*9eftl  property.'*— McKean  v.  National  Life  Assn.,  Supp.  307;  Backus  v.  Kimball.  62  Hun  122,  16  N.  Y. 

:94  Misc.  511,  53  N.  Y.  Supp.  080:  Wilwn  v.  Kelly,  31  Supp.  619;  Castxiotis  v.  Guaranty  Trust  Co ,  229  N.  Y. 

Hun  75;  Lewis  v.  Douglass.  53  Hun  587.  6  N.  Y.  Supp.  74. 

B62;  Hodgman  v.  Barker,  60  Hun  156, 14  N.  Y.  Supp.  574,  Ufc  Insurmiiee  policy.— Trepagnier  v.  Rose.  18  App. 

tiffd..  128  N.  Y.  601.  Div.  393,  46  N.  Y.  Simp.  397,  alld.,  155  N.  Y.  637;  Krat- 

'^Property,  capable  of  manual  dellTery." — Bates  senstein  v.  Lehmann,  19  App.  Div.  228, 46  N.  Y.  Supp.  71; 

'V.  Pk>nsky,  28  Hun  112;  Dugundji  v.  Paioo,  190  App.  Div.  Columbia  Bank  v.  Equitable  Life  Assur.  Soe..  79  App. 

707,  180  N.  Y.  Supp.  381;  Matter  of  Liquors,  etc.,  189  Div.  601,  SO  N.  Y.  Supp.  428. 

App.  Div.  109.  178  N.  Y.  Supp.  303.  "Other  demands.^— Carr  v.  Corcoran,  44  App.  Dir. 

Bond  and  mortgage.— Fiske  v.  Parko,  77  App.  Div.  97,  60  N.  Y.  Supp.  763. 

422,  79  N.  Y.  Supp.  327.  Certlfleates  of  stock  of  foreign  corporation.— 

"ImtrvBient  lor  the  payment  of  money." — ^BiUs  General  Motors  Corporation  v.  Ver  Linden  (1922).  199 

-v.  National  Park  Bank.  89  N.  Y.  343;  Anthony  v.  Wood,  App.   Div.   375. 

•96  N.  Y.  180;  Warner  v.  Fourth  Nat.  Bank.  115  N.  Y.  251 ;  Fallore  to  serre  "eertlfled  copy  of  the  warrant.**— 

Haidon  v.  Dixon,  91  App.  Div.  109,  86  N.  Y.  Supp.  346;  People  v.  St.  Nicholas  Bank.  44  App.  Div.  313.  60  N.  Y. 

Adams  v.  Speelman,  39  Hun  35;  Von  Hesse  v.  Mackaye,  55  Supp.  719;  Weil  v.  Gallun,  75  App.  Div.  439.  78  N.  Y 

Hun  365,  8  N.  Y.  Supp.  894.  affd.,  121  N.  Y.  694.  Supp.  300. 

''Sheriff's  actualcastody."— Robinson  v.  Columbia  Subd.  4.— Patchen  v.  Rofkar.  52  App.  Div.  367.  65 

Spinnixkg  Co.,  23  App.  Div.  499.  49  N.  Y.  Supp.  4;  Rob-  N.  Y.  Supp.  122:  Backus  v.  Kimball.  62  Hun  122,  16 

inson  v.  Columbia  Spuming  Co.,  31  App.  Div.  238.  52  N.  Y.  Supp.  619;  Harding  v.  Elliott.  91  Hun  502.  36  N.  Y. 

N.  Y.  Supp.  751;  United  States  v.  Graff.  4  Hun  634,  Supp.  648. 
Paeh  V.  Gilbert,  7  N.  Y.  Supp.  336, 17  Civ.  Proc.  Rep.  399; 
Hankinson  v.  Page,  19  Abb.  N.  C.  274, 12  Civ.  Proo.  Rep. 
279. 

§  918.  Certificate  of  defendant's  interest  to  be  furnished. 

Upon  1^  application  of  a  sheriff  holding  a  warrant  of  attachment,  the  president  or 
ciher  head  of  an  association  or  corporation,  or  the  secretary,  cashier,  or  managing 
agent  thereof,  or  a  debtor  of  the  defendant,  or  a  person  holding  property,  including  a 
"bond,  promissory  note,  or  other  instrument  for  the  payment  of  money,  belonging  to 
the  defendant,  must  furnish  to  the  sheriff  a  certificate,  under  his  hand,  specifying  the 
rights  or  nimiber  of  shares  of  the  defendant  in  the  stock  of  the  association  or  corpora- 
tion, with  all  dividends  declared  or  incumbrances  thereon;  or  the  amount,  nature  and 
description  of  the  property  held  for  the  benefit  of  the  defendant,  or  of  the  defendant's 
interest  in  property  so  held,  or  of  the  debt  or  demand  owing  to  the  defendant,  as  the 
case  requires. 

DerlratkMi.— Code  civ.  proc.,  §  650,  without  change;         EflSsct  of. — Almy  v.  Thurber.  99  N.  Y.  407;  Tribune 

«nsinalhr  revised  ftom  code  of  ptt>c.,  §  236,  in  part.  Assn.  v.  Eisner  dc  Mendebon  Co.,  49  App.  Div.  141,  63 

BIglii  to  demand  eertlllcmte.~Donner  v.  Mercy,  81  N.  Y.  Supp.  94:  Mathot  v.  North  River  Bank,  6  N.  Y. 

App.  Div.  181,  80  N.  Y.  Supp.  1030.  Supp.  496,  16  Civ.  Proc.  Rep.  314. 

Snfllcleiier  off. — ^Westervelt  v.  Maiino,  27  App.  Div. 
267,  50  N.  Y.  Supp.  632. 

§  919.  Examination  of  person  refusing  certificate. 

If  a  person  to  whom  application  is  made,  as  prescribed  in  the  last  section,  refuses  to 
give  such  a  certificate;  or  if  it  is  made  to  appear,  by  affidavit,  to  the  satisfaction  of  the 
^url  or  a  judge  thereof,  or  the  county  judge  of  the  county  to  which  the  warrant  is 
issued,  that  there  is  reason  to  suspect  that  a  certificate  given  by  him  is  untrue,  or  that 
It  fails  fully  to  set  forth  the  facts  required  to  be  shown  thereby,  the  court  or  judge  may 
make  an  order  directing  him  to  attend  at  a  specified  time  and  at  a  place  within  the 
county  to  which  the  warrant  is  issued,  and  submit  to  an  examination  under  oath  con- 
<$eniing  the  same.  The  order,  in  the  discretion  of  the  court  or  judge,  may  direct  an 
i^ypearance  before  a  referee  named  therein. 
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lleriTatloii.-~Code  tar.  proc,  (  651,  without  chance;       Sufllclaiey  of  afBdafft. — Stine  v.  Greene,  65   App. 

origiiially  revised  from  code  of  proc.,  1 236,  in  part;  L.  1848,  Div.  221,  72  N.  Y.  Bapp.  729;  Doaner  v.  Merey.  81  App. 

eh.  63.  f  1.  Div.  181, 80  N.  Y.  Sopp.  103a 

EBtti  of  refnial. — O'Brien  v.  Mechanics  ft  Traders*       When  order  for  wmtiyitlon   Bot  nisfmtaed^ — 

Fire  Ins.  Co.,  56  N.  Y.  62;  Buekinghmn  v.  White,  26  Hun  Fisher  v.  Nash,  47  App.  Div.  234,  62  N.  Y.  Sapp.  646; 

441.  Ives  V.  Lockwood.  65  How.  Pr.  518. 

Subpoena  dvceii  tecnnk — ^Westervelt  v.  Marino.  27       Scope  of  aamlnatloii. — Btine  v.  Greene,  65  App. 

App.  Div.  267.  50  N.  Y.  8upp.  632;  Guinan  v.  Allan,  40  Div.  221.  72  N.  Y.  Supp.  729. 
App.  Div.  187,  67  N.  Y.  Supp.  614. 

§  920.  Transportation  of  goods  in  vessel  without  interruption,  notwithstanding 
warrant;  exceptions. 

The  owner  or  master  of  a  vessel  on  board  of  which  goods  of  a  defendant  against  "whom 
a  warrant  of  attachment  is  issued  have  been  shipped  for  transportation,  without  reship- 
ment  and  transshipment  in  the  state,  to  a  port  or  place  without  the  state,  may  trans- 
port and  dehver  them  according  to  their  destination,  notwithstanding  the  warrant; 
unless  the  plaintiff,  his  agent  or  attorney,  executes  to  the  owner  or  the  master  of  the 
vessel  a  written  imdertaking,  with  sufficient  sureties,  in  a  sum  specified  therein,  to  p^y 
him  all  expenses,  damages  and  charges,  which  may  be  incurred  by  him,  or  to  which 
he  may  be  subjected,  for  unloading  the  goods  from  the  vessel,  and  for  all  necessary 
detention  of  the  vessel  for  that  purpose.     The  undertaking  must  be  approved,  with 
respect  to  its  form,  the  sum  specified  therein  and  the  sufficiency  of  the  sureties,  by  a 
ju<^e  or  justice  of  the  court,  or  the  county  judge  of  the  county  wherein  the  vessel  is 
situated,  or  in  the  city  and  coimty  of  New  York,  by  a  justice  of  the  supreme  court* 
This  section  does  not  apply  where  the  owner  or  master  before  the   shipment  of  the 
goods,  had  actual  infonnation  of  the  granting  of  the  warrant,  or  where  he,  in  any  wise, 
has  connived  at  or  been  privy  to  the  shipment  thereof  for  the  purpose  of  screening 
them  from  legal  process  or  of  hindering,  delaying,  or  defrauding  creditors. 

llerlTatloil. — Code  civ.  proo.,  ||  652,  653,  without     from  L.  1S41,  ch.  242.  |  1.    |  653.  originally  ravieed  from 
chance;  (  652.  as  am.  by  L.  1895.  ch.  946;  oxiginally  revised     L.  1841,  ch.  242,  S  2. 

§  921.  Inventory. 

The  sheriff,  immediately  after  levying  under  a  warrant  of  attachment,  must  make, 
with  the  assistance  of  two  disinterested  freeholders,  a  description  of  the  real  property, 
and  a  just  and  true  inventory  of  the  personal  property,  upon  which  it  was  levied,  and 
of  the  books,  vouchers,  and  other  papers  taken  into  his  custody,  stating  therein  the 
estimated  value  of  each  parcel  of  real  property  attached,  or  of  ^e  interest  of  the  de- 
fendant therein,  and  of  each  article  of  personal  property,  enumerating  such  of  the  latter 
as  are  perishable.  The  inventory  must  be  signed  by  the  sheriff  and  the  appnusers;  and, 
within  five  days  after  the  levy,  must  be  filed  in  the  office  of  the  clerk  of  the  county  where 
the  property  is  attached. 

DerifattoB. — Code  civ.  proc.  (  654.  without  ehange;  originally  revised  from  R.  S..  pt.  2,  oh.  5,  tit.  1, 1 8. 

§  922.  Actions  and  special  proceedings  by  sheriff. 

1.  The  sheriff,  subject  to  the  direction  of  the  court  or  judge,  must  collect  and  receive 
all  debts,  effects  and  things  in  action,  attached  by  him.  He  may  maintain  any  action 
or  special  proceeding,  in  his  name  or  in  the  name  of  the  defendimt,  which  is  necessaiy 
for  that  purpose  or  to  reduce  to  his  actual  possession  an  article  of  personal  property, 
capable  of  manual  delivery,  but  of  which  he  has  been  unable  to  obtain  possession.  He 
may  discontinue  such  an  action  or  special  proceeding  at  such  time  and  on  such  terms  as 
the  court  or  judge  directs. 

2.  Where  the  summons  was  served  without  the  state,  or  by  pubtication,  pursuant  to 
an  order  obtained  for  that  purpose,  as  prescribed  by  law,  and  where  the  defendant  has 
not  appeared  in  the  action,  otherwise  liian  specially,  but  has  made  default  and  before 
entering  final  judgment,  the  sheriff,  in  aid  of  such  attachment,  may  maintain  an  action 
against  the  attachment  debtor  and  any  other  person  or  persons,  or  against  any  other 
person  or  persons,  to  compel  the  discovery  of  any  thing  in  action,  or  other  property  be- 
longing to  the  attachment  debtor,  and  of  any  money,  thing  in  action,  or  other  properly 
due  to  him,  or  held  in  trust  for  him,  or  to  prevent  the  transfer  thereof,  or  the  payment 
or  delivery  thereof,  to  him  or  any  other  person,  and  the  sheriff,  in  aid  of  such  attach- 
ment, also  may  maintain  any  other  action  against  the  attachment  debtor  and  any  other 
person  or  persons,  or  against  any  other  person  or  persons,  which  may  now  be  maintained 
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by  a  judgment  creditor  in  a  oourt  of  equity,  either  before  the  return  of  an  execution  in 
aid  thereof,  or  after  the  return  of  an  execution  unsatisfied.  The  judgment  in  any  of  the 
above-mentioned  actions  must  provide  and  direct  that  the  said  property  shall  be  applied 
by  the  sheriff  to  the  satisfaction  of  any  judgment  which  the  plaintiff  may  obtain  in  the 
attachment  action. 

Derlfrntton.— Oxio  dv.  proc..  1 655.  as  antL  by  L.  1889.  Sobd.  t  considered. — ^Blias  v.   Horathal.  83  App. 

ch.  50i.  without  chance;  onfiiuilly  asubttitate  for  code  of  Div.  225,  53  N.  Y.  8um>.  493;  Butcher  y.  Peanoa,  43 

pioo^»  I  232,  in  part;  amendment  of  1889  added  eubd.  2.  App.  Dit.  468.  60  N.  x.  Supp.  196;  Patohen  ▼.  Bofkar, 

Bcflereiices.— Action  by  aherifF  and  plaintiff  jdntly,  62  App.  Div.  367,  65  N.  Y.  Supp.  122;  Hart  ▼.  Clarice 

C.  P.  A.,  I  943.    See  oaaea  cited  under  Id..  1 917.  A  Co.,  127  App.  Div.  679.  Ill  N.  Y.  Supp.  886.  affd.. 

In  seneral.— Hall  v.  Brooks.  89  N.  Y.  33;  Weetervelt  194  N.  Y.  403:  Backus  r.  Kimball.  62  Hun  122. 16  N.  Y. 

▼.  Pbelps.  171  N.  Y.  212;  Aikenbuigh  v.  Aikenbundi.  114  Supp.  619;  Whitney  ▼.  Davis.  88  Hun  168.  85  N.  Y. 

App.  Div.  436,  99  N.  Y.  Sni^p.  1127.  affd..  188  N.  Y.  552;  Supp.  531.  affd..  148  N.  Y.  266;  Castiiotis  v.  Guaranty 

Lowenthal  v.  Hodge.  120  App.  Div.  304.  105  N.  Y.  Supp.  Trust  Co..  229  N.  Y.  74. 

120;  Ambeis  v.  Manhattan  Life  Ins.  Co..  32  Miae.  89.  65  Serrlee  off  sonuiioiifl  without  state  by  pabilee- 

N.  Y.  Supp.  424.  affd.,  171  N.  Y.  314.    Action  against  tton.^Haiding  v.  ElUott.  91  Hun  502,  36  N. 

pMcse.    Houk  v.  Van  Horn.  102  Misc.  263,  168  nTY.  648. 


Supp.  701:  Bowe  t.  Arnold,  31  Hun  256;  Davidson  v.  OoDiDfallnt.— Whitney   v.   Davis.   88  Hun    168.   35 

Chatham  Nat.  Bank,  32  Hun  138;  Goldstein  v.  Societa  N.  Y.  ^pp.  531.  affd..  148  N.  Y.  256. 

Venewana,  193  App.  Div.  168,  183  N.  Y.  Supp.  460;  Aaalgnment    prior    to    attochment.— Thurber    v. 

Riggi  Bros.  Co.  v.  Bank  of  Barcelona,  187  App.  Div.  213,  Blanck.  50  N.  Y.  80;  Boire  v.  Arnold,  31  Hun  256.  affd.. 

175  N.  Y.  Supp.  581.  101  N.  Y.  652;  Throop  Grain-Cleaning  Co.  v.  Smith.  34 

DtoeoBtlmtaiiee  by  slierUr.--Boire  v.  Knickerbocker  Hun  91.  affd..  110  N.  Y.  83;  Heidelberger  v.  Heidelber* 

life  Ins.  Co..  27  Hun  312;  O'Brien  v.  Merchants'  Ins.  ger  (1921).  196  App.  Div.  626.  187  N.  Y.  Supp.  864. 
Co..  16  Abb.  N.  S.  212. 

§  923.  Perishable  goods  and  anixnals  to  be  sold. 

If  property  attached,  other  than  a  vessel,  is  perishable,  the  court  in  whidi  the  action 
is  brought  or  a  judge  thereof,  by  an  order  made  with  or  without  notice,  as  the  urgency 
of  the  case  in  its  or  his  opinion  requires,  may  direct  the  sheriff  to  sell  it  at  public  auc- 
tion, and  thereupon  the  sheriff  must  sell  it  accordingly.  If  it  consists  of  live  animals, 
the  same  proceedings  may  be  had,  but  such  notice  shall  be  given  to  the  parties  to  the 
aotbn,  of  the  application  for  the  order,  as  the  eourt  or  judge  prescribes.  The  order  direct- 
ing the  sale  must  prescribe  the  time  and  place  of  the  sale,  and  notice  thereof  must  be 
given  in  such  manner  and  for  such  time  as  is  prescribed  in  the  order:  The  sheriff  must 
retain  in  his  hands  the  proceeds  of  the  sale,  after  deducting  his  expenses  as  allowed  by 
the  court  or  judge.    (Am.  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

Derlfsliun. — Code  civ.  proc.  }656.  as  am.  by  L.  taon  of  proceeds  of  sale.  Id.,  1 969;  sale  of  perishable  prop- 

1877.  ch.  416,  without  change;  oniduially  revised  from  erty  under  wanant  from  city  court  of  New  York,  N.  Y. 

R.  S.  pt.  2.  ch.  5.  tit.  1.  (  9,  m  part,  (27;  code  of  proc..  C.  Ct.  A.,  1 33;  sheriff^s  fees  for  levy  on.  C.  P.  A..  1 1558. 

1 283.    For  |  656.  as   far  na  rolating  to   replevin,  see  subd.  7. 

1 1101a.  poet.  Fortolialiie. — ^Fick  v.  Spring,  25  Hun  367;  Sehuman 

The  amendment  of  1921  made  to  conform  to  code  civ.  v.  Davis.  13  N.  Y.  Supp.  575.  26  Abb.  N.  C.  125;  Zim* 

pnc.  1 656.  as  am.  by  L.  1920,  ch.  484.  merman  v.  Fischer,  13  Civ.  Proc.  Rep.  224;  Byrnes  v. 

BcTcreiices^— Payment   of   surplus,    and   r«leMe   of  Robinson,  19  Wkly.  Dig.  454. 
remaining  property  attached,  C.  P.  A.,  f  942;  disposi* 

• 

§  924.  Claim  of  property;  how  tried. 

If  goods  or  effects,  other  than  a  vessel,  attached  as  the  property  of  the  defendant,  are 
claimed  by  or  in  behalf  of  another  person,  as  his  property,  an  affidavit  may  be  made 
and  delivered  to  the  sheriff,  in  behalf  of  such  person,  at  any  time  while  such  goods  or 
effects  or  the  proceeds  thereof  are  in  the  sheriff's  possession,  stating  that  he  makes  such 
a  claim;  specifying  in  whole  or  in  part  the  property  to  which  it  relates,  and  in  all  cases 
stating  the  value  of  the  property  claimed  and  the  damages,  if  any,  over  and  above  such 
value,  which  the  claimant  will  suffer  in  case  such  levy  is  not  released.  In  that  case,  the 
sheriff,  in  his  discretion,  may  empanel  a  jury  to  try  the  validity  of  the  claim. 

OwimtkMi.-0>de  civ.  proc..  \  657,  as  ani.  by  L.  Tillamook  Bay  Fish  Co.,  118  Misc.  360, 135  N.  Y.  Supp. 

1904,  cli.  541,  without  change;  onpnally  revised  from  479. 

R.  S..  pt.  2,  oh.  5.  tit.  1, 1 10.  Defense,  ownership  by  third  person. — ^Dogundji 

AMlttttOB^— Minor  v.  Guriey.  81  App.  Div.  586.  v.  Paico,  190  App.  Div.  707,  180  N.  Y.  Supp.  381. 

81  N.  Y.  Supp.  367;  Hook  v.  Van  Horn,  102  Misc.  263,  Bevlew  of  veralct  of  sheriff's  Jury.— Shaw  v.  Dunn, 

188  N.  Y.  Supp.  701;  Dugundji  v.  Paioo.  190  App.  Div.  122  App.  Div.  786,  107  N.  Y.  Supp.  777. 
707.  180  N.  Y.  Supp.  381;  Union  Smoked  Fish  Co.  v. 

§  926.  Proceedings  if  claimant  succeeds. 

If)  by  thmr  inquisitioa,  the  jury  find  the  property  of  the  goods  or  effects  to  have  been 
in  the  claimant  at  the  time  of  the  levy,  they  must  also  determine  its  value,  and  the 
damages  above  such  value  as  specified  in  the  last  section.  Thereupon  the  officer  must 
forthwith  deliver  such  goods  or  effects  to  him  or  his  agent;  unless  the  plaintiff  gives  an 
undertaking  with  at  least  two  sufficient  sureties,  to  the  effect  that  the  sureties  will  in- 
demnify him  to  the  amoimt  therein  specified,  not  less  than  twice  the  value  of  the  goods 
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and  effects  and  damages  as  detennined  by  the  jury,  and  two  hundred  and  fifty 
dollars  in  addition  thereto,  against  all  damages,  costs  and  expenses,  in  an  action 
to  be  brought  against  him  by  any  person,  by  the  claimant,  his  assignee,  or  other  repre- 
sentative, by  reason  of  the  levy  upon,  detention,  or  sale  of  any  of  the  goods  or  effects^ 
by  virtue  of  the  attachment.  If  the  undertaking  is  given,  the  officer  must  detain  the 
goods  or  ^ects  as  the  property  of  the  defendant.  The  sheriff,  within  two  days  after 
the  giving  of  an  undertaking,  if  any,  to  indemnify  him,  must  cause  the  same  to  be  filed 
in  the  office  of  the  court  out  of  which  the  attachment  was  issued,  and  serve  upon  the 
claimant  or  his  agent,  and  the  attaching  creditor  or  attorney,  whose  name  is  subscribed 
to  the  warrant  of  attachment,  a  copy  of  said  undertaking,  with  a  notice  of  the  justi- 
fication of  the  sureties  thereon.  The  justification  must  take  place  before  a  judge  of  the 
court  out  of  which  the  attachment  was  issued,  at  a  time  to  be  specified  in  the  notice, 
which  must  be  not  less  than  two  or  more  than  five  days  after  the  serving  of  the  said 
notice.  For  the  purpose  of  justification,  each  of  the  sureties  upon  the  imdertaking  must 
attend  before  the  judge  at  the  time  and  place  mentioned  in  the  notice,  and  be  examined 
on  oath  on  the  part  of  the  claimant,  or  his  agent  or  attorney,  touching  his  sufficiency,. 
In  such  manner  as  the  judge,  in  his  discretion,  thinks  proper.  The  examination  may  be 
adjourned  from  day  to  day  until  it  is  completed,  but  such  adjournment  must  always  be 
to  the  next  judicisJ  day.  If  required  by  tiie  claimant,  his  assignee  or  other  representa- 
tive, the  examination  must  be  reduced  to  writing  and  subscribed  by  the  sureties.  If  the 
judge  finds  the  sureties  sufficient,  he  must  annex  the  examination  to  the  undertaking,, 
endorse  his  allowance  thereon,  and  cause  the  said  undertaking,  together  with  the  exam- 
ination of  the  sureties,  to  be  filed  with  the  clerk  of  the  court.  Thereupon  the  sheriff  is 
released  and  discharged  from  all  liability  by  reason  of  the  taking  and  detention  of  the 
property  seized.  When  any  such  undertaking  shall  have  been  approved  and  filed,  as 
hereinbefore  provided,  the  clerk  of  the  court  in  which  the  same  shall  be  filed  shall  im- 
mediately index  the  same  in  the  general  index  book  in  his  office  under  the  title  of  the 
suit  in  which  the  attachment  is  issued. 

DerhTAtton. — Code  civ.  proc,  1668,   as  am.   by  L.  Undertmldiic,  when  gtreil. — Haas  y.  Swick,  30  N.. 

1877,  oh.  416,  I^  1888,  cb.  98.  L.  1896,  eh.  662,  L.  1004,  Y.  Supp.  146.  28  Civ.  Prms.  Rep.  807. 

ch.  641,  without  ehanie;  oriffiiially  revised  from  R.  S.,  Liabllliy  of  flVretle8.~Bowe  v.  Wilkina,  105  N.  Y. 

pt.  2.  ch.  6.  tit.  1,  (  11.  322:  Hesfi  v.  Heae.  117  N.  Y.  306;  Postboff  v.  Sohraiber,. 

Bafcreneet.— ResuIatioDS  ratpectiag  bonds  and  undei^  47  Him  603;  Pool  v.  EUison,  66  Hun  108,  0  N.  Y.  Supp. 

takings.  C.  P.  A..  11148-162.  171. 

Surety   company   bond   not   nece!*9aiy. — Shaw   v.  CftnrelUtloB   of  andcrteUnff^— Allen   ▼.   Marek> 

Dunn,  122  App.  Div.  736.  107  N.  Y.  Supp.  777.  wald.  27  Mine.  683.  58  N.  Y.  Supp.  705. 

§  926.  Finding  not  to  prejudice  right  of  claimant 

If  the  property  is  found  to  be  in  the  defendant^  the  finding  does  not  prejudice  the 
right  of  the  claunant  to  bring  an  action  to  recover  the  goods  or  effects  or  the  value  th^eof . 

llcrlffttioii.~<}ode  oiv.  proe.,  1 650,  without  chance. 

§  927.  Discharge  of  personal  property  from  attachment 

If  goods  or  effects,  other  than  a  vessel,  attached  as  the  property  of  the  defendant,  or 
any  portion  thereof,  are  claimed  by  or  in  behalf  of  another  person,  such  clumant  at  any 
time  before  such  goods  or  effects  shall  have  been  sold  under  execution  issued  upon  any 
judgment  recovered  by  the  plaintiff  in  the  action  wherein  such  goods  or  effects  were 
attached,  may  apply  to  the  judge  who  granted  the  warrant,  or  to  the  court,  for  an  order 
to  discharge  the  attachment,  as  to  the  whole  or  a  part  of  the  property  attached.  Upon 
such  an  application,  the  claunant  must  give  to  the  sheriff  an  undertaking  with  at  least 
two  sufficient  sureties,  who  must  justify  in  double  the  value  of  the  property  claimed, 
as  appraised  in  the  inventory  of  the  property  attached.  The  undertaking  must  be  con- 
ditioned to  the  effect  that  in  an  action  to  be  brought  on  the  undertaking,  the  claimant 
will  establish  that  he  was  the  owner  of  such  goods  or  effects  at  the  time  of  the  levy 
thereon;  and  that  in  case  of  his  failure  to  do  so,  he  wiU  pay  to  the  sheriff  the  full  value 
of  the  property  so  claimed  with  interest  from  the  date  thereof  together  with  the  costs 
of  the  action.  Sections  nine  hundred  and  fifty-five  and  nine  hundred  and  fiifty-six  shall 
apply  to  an  undertaking  given  as  prescribed  in  this  section.  Upon  such  an  undertaking 
being  ^ven  and  after  justification  of  the  sureties  if  required,  the  court  or  judge  must  make 
an  order  disduuging  the  property  so  claimed  from  the  attachment,  upon  payment  by 
the  claimant  of  the  sheriff's  fees  and  necessaiy  disbursements.    Thereupon  and  upon 
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sach  payment,  the  sheriff  must  discharge  the  sam,e  accordingly,  notwithstanding  that 
the  i^aintiff  may  have  given  an  undertaking  as  provided  in  section  nine  hundred  and 
twenty-five.  The  court  or  judge,  upon  the  application  of  the  plaintiff  or  of  the  daim- 
ant  at  any  titne  before  the  warrant  is  vacated  or  annulled,  upon  notice  to  all  parties  in 
interest,  may  direct  the  sheriff  to  commence  an  action  upon  the  undertaking,  upon  such 
terms  and  conditions  and  imder  such  r^ulations  as  it  or  he  deems  just.  In  such  an  ac- 
tion, the  claimant  may  show,  in  bar  of  a  recovery,  that  he  was  the  owner  of  the  said 
property  attached.  If  judgment  passes  against  the  claimant,  the  pliuntiff  is  entitled  to 
recover  the  value  of  the  said  property  with  interest  from  the  date  of  the  undertaking 
with  the  costs  of  the  action.  Neither  the  giving  of  the  undertaking  as  prescribed  in  this 
section,  nor  the  recovery  of  any  judgment  thereon,  shall  affect  in  any  manner  the  right, 
if  any,  of  the  defendant  in  the  attachment  action,  in  or  to  the  property  discharged  from 
the  attachment,  nor  shall  this  section  be  construed  as  affecting  or  impairing  any  other 
right  or  r^nedy  which  any  person  might  otherwise  have  in  respect  to  the  property  at^ 
tached. 

Defffstton.—Oode  civ.  proc.,  |d58a.  as  added  by  ParpoM. — ^Maldonado  A   Co.  ▼.  United  States  Fi- 

L.  19<H,  oh.  293,  and  am.  by  L.  1919,  eh.  223,  without  delity  A  Guaranty  Co.,  179  App.  Dit.  817,  167  N.  Y. 

diance.  Supp.    197. 

Applkwitton  does  not  extend  to  manldpftl  eeart  Convlftiiit  in  action  upon  undtrfeaking. — ^M*1doiuwio 

mitktr^t  New  Tork.^Genoveae  v.  Horn  (1921),  110  A  Co.  v.  United  States  Fidelity  ft  Quaranty  Co..  179 

Hiao.   126.   189  N.  Y.  Supp.  719.  App.  Div.  817.  167  N.  Y.  Btipp.  197. 

§  928.  Proceedings  on  claim  to  domestic  vessel. 

Where  a  vessel  belonging  to  a  port  or  place  in  the  United  States,  or  a  share  or  inter- 
est therein,  is  attached,  the  court  or  judge,  on  the  application,  within  thirty  da3r8 
thereafter,  of  a  person  claiming  title  thereto,  or  of  his  agent,  must  appoint  three  indif- 
ferent persons  to  make  a  valuation  thereof. 

Betivmtlun.— Code  dv.  proc.,  1 660,  without  change;        Befereorefl.— >ForecloBure  of    liens  on    veaaela,  Uen 
originaUy  ravined  fiom  R.  &,  pt.  3,  eh.  5,  tit.  1,  1 13.         I.,  ||  85-107. 


§  929.  Appraisers  of  vessel  to  be  sworn;  valuation  to  be  returned. 

A  valuation  of  a  vessel,  or  of  a  share,  or  interest  therein,  made  as  prescribed  in  this 
article,  must  be  in  writing  and  subscribed  by  the  appraisers;  each  of  whom  must  take 
and  subscribe  an  affidavit,  annexed  thereto,  to  the  effect  that  the  valuation,  in  all 
respects,  is  just  and  fair,  and  that  the  value  of  the  vessel,  share,  or  interest,  is  truly 
stated  therein,  according  to  the  deponent's  belief.  The  valuation  must  be  immediately 
returned  to  the  court  or  judge;  and,  after  an  undertaking  is  given,  or  after  the  expira- 
tion of  the  time  to  give  an  undertaking,  as  prescribed  in  the  next  section,  it  must  be 
delivered  to  the  sheriff. 

Defffsdon.— Code  dr.  proc.,  1 661,  as  am.  Iqr  L.  1877,  oh.  416,  without  ohasfe. 

§  930.  Undertaking  to  be  given  by  claimant  of  vessel. 

Within  two  days  after  the  valuation  is  returned,  the  claimant  or  his  agent  may  exe- 
cute an  undertaking  to  the  sheriff,  with  sufficient  sureties,  approved  by  the  court  or 
judge,  who  must  justify  in  twice  the  appraised  value,  to  the  effect  that,  in  an  action  to 
be  brought  on  the  imdertaking,  the  claimant  will  establish  that  he  was  the  owner  of 
the  vessel,  share  or  interest,  at  the  time  of  the  levy  thereupon;  and  that,  in  case  of  his 
failure  to  do  so,  he  will  pay  the  amoimt  Qi  the  valuation,  with  interest  from  the  date  of 
the  undertaking,  to  the  sheriff;  or,  if  the  warrant  is  vacated  or  annulled,  to  the  defend- 
ant or  his  personal  representative. 

llOTlffttloii.— Code  riv.  proc.,  |662,  without  chance;  originally  revieed  from  R.  S.,  pt.  2,  ch.  5,  tit.  1,^|  14. 

§  931.  When  vessel  to  be  discharged. 

Upon  such  an  undertaking  being  executed  and  delivered  to  the  sheriff,  the  court  or 
jud^  must  make  an  order  directing  the  vessel  or  share  to  be  discharged  from  the  at- 
tachment.   Thereupon  the  sheriff  must  discharge  the  same  accordingly. 

PwlfUHB* — Code  ciy.  proo.,  1 663,  without  change;  originally  revised  from  R.  S.,  pt.^2,  ch.  6,  tit.  1*.  {  15. 


§  932.  When  undertaking  for  discharge  of  vessel  to  be  sued. 

The  court  or  judge^  upon  the  applicaticm  of  either  party,  at  any  time  before  the  war- 
nyit  is  vacated  or  annulled,  may  direct  the  sheriff  to  commence  an  action  upon  the  under* 


IT 


U  «33-038  CIVIL  PRACTICE  ACT  art.  55 

tftkingf  upon  such  terms  and  conditions,  and  under  such  regulations,  Between  him  and 
the  applicant,  as  it  or  he  deems  just.  If  the  warrant  of  attachment  is  vacated  or  an- 
nulled, the  def^dant  in  the  attachment,  his  assignee  or  personal  representative,  may 
commence  and  ma!nt>ain  an  action  upon  the  imdertaking,  or  may  be  substituted,  in  place 
of  the  sheriff,  in  an  action  pending  thereupon. 

Dirifatlon. — Code  dv.  proc.,  1 664.  without  chance;  origmaUy  levioed  from  R.  8.,  pt.  2,  eh.  5,  tit.  1.  1 16. 

§  933.  Defense  in  action  upon  undertaking  for  discharge  of  vessel;  recovery. 

In  such  an  action,  the  claimant  may  show  in  bar  of  a  recovery  that  he  was  the  owner 
of  the  vessel,  share  or  interest,  at  the  time  when  it  was  attached.  If  judgment  be  ren- 
dered against  him,  the  plaintiff  is  entitled  to  recover  the  amount  of  the  valuation  with 
interest  from  the  date  of  the  undertaking. 

DeiffBtton.— <:iode  ctv.  piroc.,  1 665.  without  change;  origiDally  teriaed  from  R.  S..  pt.  2.  eh.  6,  tit.  1,  1 17. 

§  934.  Valuation  of  foreign  vesseL 

Where  a  foreign  vessel  or  a  share  or  interest  therein  is  attached,  it  must  be  valued  as 
prescribed  in  sections  nine  hundred  and  twenty-eight  and  nine  himdred  and  twenty- 
nine  of  this  act,  upon  the  application  of  a  person  who  makes  affidavit  to  the  effect  that 
he  is  the  owner  thereof,  or  that  he  is  the  agent  of  a  person,  naming  him  and  his  re»- 
dence,  whom  he  believes  to  be  the  owner  of  the  vessel,  share  or  interest  attached.  Such 
notice  of  the  apphcation  must  be  given  to  the  plaintiff  as  the  court  or  judge  deems  rea- 
sonable. 

Dcrif»tloii.— Code   civ.  proc.,    ||  666.  667.  without      pt.  2.  ch.  5.  tit.  1.  ||  18.  19,  respectiyely. 
change,     if  666,  667,    origmally    revised  from  R.   S., 

§  936.  Undertaking  by  plaintiff  after  valuation  of  foreign  vesseL 

Within  three  days  after  the  valuation  is  returned,  the  plaintiff  must  give  to  the  person 
in  whose  behalf  the  claim  is  made  an  undertaking,  with  sufficient  sureties,  approved  by 
the  court  or  judge,  who  must  justify  in  twice  the  appraised  value,  to  the  effect  that  they 
will  pay  as  such  damages  may  be  recovered  against  the  sheriff,  or  the  plaintiff  in  the 
attachment,  within  three  months  from  the  approval  of  the  undertaking,  if  it  appears 
therein  for  seizing  the  vessel,  share  or  interest,  in  an  action  brought  that  the  vessel, 
share  or  interest  belonged,  at  the  time  of  attaching  it,  to  the  person. in  whose  behalf  the 
claim  is  made. 

Dcrlvatton. — Code  civ.  proc..  1 668,  without  change;  origLaally  revised  from  R.  S.,  pt.  2,  eh.  5,  tit.  1.  |  20. 

§  936.  When  foreign  vessel  to  be  discharged. 

Unless  such  an  undertaking  is  given,  the  court  or  judge  must  grant  an  order  discharg- 
ing the  vessel,  share  or  interest  so  claimed,  from  the  attachment;  whereupon  the  sheriff 
must  discharge  the  same  accordingly. 

Herlfatton.— Code  civ.  proc.,  1 660,  without  chaage^  origiDally  revised  from  R.  8.,  pt.  2,  eh.  5,  tit.  1,  1 21. 

§  937.  Terms  on  which  debtor  may  claim  foreign  vessel. 

If,  after  such  an  undertaking  is  given  by  the^  plaintiff,  the  warrant  is  vacated  or  an<- 
nulled,  or  the  attachment  is  discharged  as  to  the  vessel,  share  or  interest,  the  d^endant 
or  his  agent  is  entitled  to  claim  the  same,  or  the  proceeds  thereof,  if  it  has  been  sold, 
only  upon  his  showing,  to  the  satisfaction  of  the  court  or  judge,  that  the  undertaking 
has  been  discharged;  or  giving  to  the  plaintiff  an  undertaldng,  with  sufficient  sureties, 
approved  by  the  court  or  judge,  who  must  justify  in  twice  the  appraised  value,  .to  the 
effect  that  they  will  indemnify  the  plaintiff  against  all  charges  and  expenses  in  conse- 
quence of  the  undertaking. 

Derlffttton. — Code  civ.  proc..  1 670,  without  change;  originally  revised  from  R.  S.,  pt.  2.  eh.  5,  tit  1,  1 28. 

§  938.  Sale  of  foreign  vessel,  for  lapse  of  claimant's  remedy,  after  undertaking 
by  plaintiff. 

If  the  undertaking  of  the  plaintiff  is  not  discharged,  or  he  is  not  indemnified,  as  pre- 
scribed in  this  article,  within  one  month  after  the  defendant  becomes  entitled  to 
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the  veflsel,  share  or  interest,  as  so  prescribed,  it  may  be  sold  by  the  sheriff  in  whose 
custody  it  is,  upon  an  order  of  the  court  or  judge;  and  the  proceeds  of  the  sale  must  be 
paid  to  the  persons  who  executed  the  undertaking  for  their  indemnity. 

liiiliatlw.    Cod»  ehr.  proc.  lATl*  without  ehmce;  orifinAHy  nriMd  from  R.  8.,  pt.  2,  eh.  5,  tit.  !•  1 34. 

§  939,  Sale  of  attached  vessel,  domestic  or  foreign. 

If  a  claim  is  not  made  by  or  in  behalf  of  an  owner  of  a  dcxnestic  vessel,  or  of  a  share 
or  interest  therein,  within  thirty  days  after  it  is  attached,  or  if  the  proper  undertakiiig 
is  not  executed  by  the  claimant;  or  if  a  claim  is  not  made  within  that  thne  by  or  in  be- 
half of  the  owner  of  a  foreign  vessel  or  of  a  share  or  interest  thermn;  the  vessel,  share 
or  interest,  may  be  sold  by  the  sheriff,  under  an  order  of  the  oouit  or  judge,  upon  the 
application  of  the  plaintiff,  if,  in  the  opnnion  of  the  court  or  judge,  a  sale  is  necessary. 
Where  a  share  or  interest  in  a  vessel,  foreign  or  domestic,  is  attac^d,  if  the  proper  claim 
to  it  is  not  made  by  or  in  behalf  of  an  owner  thereof  within  thirty  da3rs  thereafter,  it 
may  be  sold  by  the  sheriff,  under  an  order  of  the  court  or  judge,  upon  the  application 
of  a  joint  owner  or  his  agent. 

DtilftliMi^^Code  cir,  proc.,  ||  672.  673,  without  ehiuiie;  H  672,  673,  originftlly  reriaed  from  B.  8.,  pt.  2,  «h« 
5.  tit.  1,  U  25,  26.  respeetiraly. 

§  940.  Sheriff  to  keep  property. 

The  sheriff  must  keep  the  property  attached  by  him,  or  the  proceeds  of  property  sold 
or  of  a  demand  collected  by  him,  to  answer  any  judgment  that  may  be  obtained  against 
tiie  defendant  in  the  action. 


Dtrlfsltoii.— Code  ar.  proc.,  f  674,  as  am.  by  L.  UsMllty  for  damatw-— Wood  ▼.  Bodine,  821Hmi 

1877,  eh.  416,  without  ehange;  oiupnaUy  nriiBad  tfom  864. 

eode  of  proc,  1 232,  in  part.  Lmm  oi  maneF  bjr  fUliire  off  dcpottteiT. — MeBride 

-Dutv  of  sheriff  to  take  property  into  ▼.  Farmen'  Braaoh  Bank,  28  Barb.  476,  7  Abb.  Pr.  847. 


aetaal  costoc^.  C^  P.  A..  1 017.  ExMnloatioii  ofkookii  and  puen  in  hands,  of 


IKity  off  MMVlir  to  retain  ■nmcrty.—Wise  ▼.  ^BHee  sheriff.— Brooke  y.  Foster.  20  Abb.  N.  C.  200;  Qarden 

Co.,  12  App.  DiT.  319,  42  N.  Y.  Supp.  M;  Adams  y.  v.  Sabey,  10  Wkly.  Dig.  83. 
aperhnaa,  80  Hun  35;  Dodge  ▼.  Porter,  18  Abb.  Pr.  253; 
Rlioads  ▼.  Woods,  41  Baib.  471. 

§  941.  Order  for  pa]rment  into  court  or  deposit  of  money. 

The  court,  upon  the  application  of  either  party  to  the  action,  may  direct  the  aheriff, 
either  before  or  after  the  expiration  of  his  term  of  oflSce,  to  pay  into  court  the  proceeds 
of  a  demand  collected  or  property  eold;  or  to  depodt  them  in  a  designated  bank  or  trust 
company,  to  be  drawn  out  only  upon  the  order  of  the  court. 

BwltaMani    Code  oir.  proc.,  {675,  without  change. 

§  94SL  DeUvexy  or  release  of  suridus  money  or  property. 

Where  ihe  proceeds  of  the  property  sold,  and  the  demands  collected  by  the  flheri£F, 
exceed  the  amount  of  the  plaintiff's  demand,  with  the  costs  and  expenses,  and  of  all 
other  warrants  of  attachment  or  executions  in  the  sheriff's  hands  chargeable  upon  the 
same;  the  court,  or  the  judge  who  granted  the  warrant,  upon  the  application  of  the  de- 
fendant, or  of  an  assignee  of,  or  purchaser  from  the  defendant,  and  upon  notice  to  the 
plaintiff,  and  the  plaintiffs  in  the  other  warrants  or  executions,  may  xnake  an  order,  at 
any  time  during  the  pendency  of  the  action,  directing  the  sheriff  to  pay  over  the  surplus 
to  the  applicant  and  to  release  from  the  attachment  the  remaining  real  and  personal 
property  attached. 

D«lf a  Itoll.— Code  cir.  proc,  1 676,  as  am.  by  I*.  1877,  eh.  416,  without  ehange. 


§  943.  Action  by  plaintiff  and  sheriff 

The  plaintiff,  hy  leave  of  the  court  or  judge,  procured  as  prescribed  in  the  next  sec- 
tion, may  l>ring  and  maintain,  in  the  name  of  himself  and  the  sheriff  jointly,  by  his  own 
attorney,  and  at  his  own  expense,  any  action  which,  by  the  provisions  of  this  act,  may 
be  brought  by  the  sheriff,  to  recover  property  attached,  or  the  value  thereof,  or  a  de- 
mand attached,  or  upon  an  undertaking  given  as  prescribed  in  this  article,  by  a  person 
other  than  the  plaintiff;  the  plaintiff,  in  his  own  name  and  the  sheriff's  jointly,  may  also 
bring  and  maintain  any  action  which,  by  the  provisions  of  subdivision  two  of  section 
nine  hundred  and  twenty-two  of  this  act,  may  be  brought  by  the  sheriff.    The  sheriff 
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must  receive  the  proceeds  of  such  &n  action,  but  he  ia  oat  liable  for  the  coats  or  ex- 
penses thereof.  Costa  may  be  awarded  in  such  an  action  against  the  plaintiff  in  the  wmr- 
rant,  but  not  against  the  ^lerifF. 

bprhBtlon.'-CodQ    i:iv.    nnc.    |  GTT.    u    urn.    b*    L. 

1B80.  eh.  BW,  without  chi -~~—«-   .   .,.k-..«... 

(orcodeofpro.-.,  (238,  inpi 

Actton     malnialiuble.- 

Fumen'  ^fal.  Bank,  IS  ' 
SI:  MfN?[u!i  v.  StilliDUi. 


bsttu  lite      DiT.  fiia.  03  S.  Y. 

•    ).  IMr.  49a  S3  ' 


t.^-Kmn  T.  AriEcnboHh.  4^  Arn- 
'■  Supp.  861;  RdtM*  T.  UuBnoU,  103 
N.  Y.  Supp.  Utt 


Jcint  Ktbia  br  attaehliiE  eredllars  mod  sbHlC —        Oom^alnt.— : 

""noy  V.  D«vi-    ■'"'■   "   ""    "■ -    —->—       .~.- =-- . r. 

.  Y.  212;  I 


WUlaoy  V.  D«™.  MS  N.  Y.  2Se;  WMisrvfll  v,  Fh^ 
■—  "   ■' "    ■  "  '         "      —  App.  DiT.  is. 


S3  N.  Y.  Supp.   1041.  RflMt  of  aolsaiBeBt  prior  to  larr  iindac  aWA 

Aotton  br  i^oOir  ODlr  ■atbaiUcd  ktter  drfnd-  mnt.— Thmop,  «u.,  Co.  t.  Smith,  34  Hon  M. 
ant  hu  nude  drfanlt.— Riui  Bn»i.  Co.  v.  Bank  of 

Barceluna,  1S7  App.  Div.  21.1,  17B  N.  Y,  Supp.  B31. 

§  944.  Procuring  leave  to  unite  witti  sheriff,  in  bringing  suit 
The  court  or  judge  must  grant  leave  to  bring  such  an  action,  where  it  appears  that 
due  notice  of  the  application  therefor  has  been  ^ven  to  the  sheriff;  but,  before  doing 
so,  the  court  or  judge  may  require  that  notice  of  the  application  be  ^ven  to  the  plaintiff 
in  any  other  warraQt  t^funst  tlie  same  defendant.  And  such  tenns,  conditions  and 
r^ulations  may  be  imposed,  in  the  order  granting  leave,  as  the  court  or  judge  thinks 
proper,  for  the  due  protection  of  the  rights  and  interests  of  all  persons  interested  in  the 
disposition  of  the  proceeds  of  the  action. 

Ce  far   code  oF  pr»..  |  238'.  ia  part 

§  946.  Joinder  of  plaintiff  with  sheriff  after  action  is  begun. 

Leave,  in  like  manner  and  with  like  effect,  may  be  granted  to  the  plaintiff  in  the 
warrant,  to  be  joined  witii  the  sheriff,  in  an  action  brou^t  by  the  sheriff,  in  a  cam 
where  he  mi^t  have  procured  leave  to  bring  the  action,  as  prescribed  in  the  last  two 
sections.  Upon  an  application  therefor,  tJie  court  or  judge,  in  a  proper  case,  may 
require  t^  pluntiff  to  provide  for  the  expenses  in  the  action  already  incurred  by  the 
sheriff.  The  application  must  be  denied  in  case  of  an  unreasonable  delay  in  making  it; 
or  where  an  application  was  made  before  the  action  was  brou^t  uid  the  pl^ntiff 
neglected  or  refused  witiiout  a  good  excuse  therefor  to  cmnply  with  the  terms,  conditions 
or  r«^;ulations,  then  imposed. 

DcrirmUoBr— Code  dr.  proo..  f  479.  without  chum  oncinilly  ■  aubMltuM  (or  wde  o[  proc.,  |  23B,  ia  put.  am 
L.  184S.  eh.  234.  '  '^ 

§  946.  Court  coDtrol  of  action  by  plaintiff  and  sheriff. 

The  court  or  judge,  upon  the  application  of  the  sheriff,  or  of  the  defendant  in  the 
warrant,  during  the  pendency  of  an  action,  brought  as  prescribed  in  the  last  tliree 
sections,  may  direct  as  to  the  conduct,  discontinuance  or  settlonent  of  the  same,  and 
as  to  the  application  or  dispowtion  of  the  money  or  property  recovered  therein,  as 
justice  requires. 

DerlTaUsB. — Code  dv.  prw..  I9S0,  without  chann;  aricinslly  a  nibititute  tot  ooda  ot  proc.,  I  23S.  ia  nvt. 
SeeL.  lS45,'ch.  134.  )  Z. 

§  947.  Return  of  inventory;  how  enforced. 

Upon  the  application  of  either  party,  and  proof  of  the  neglect  ^.the  slieriS,  the 
court  or  jut^,  by  order,  may  require  the  sheriff  to  return  an  inventory.  Disobedience 
to  such  an  order  niay  be  punished  as  a  contempt  of  the  court. 

Ml.— Code  HT.  piTnl.  I  681,  aithout  chaaje;  ori^aily  reriaed  fiom  R.  8.,  pt.  2.  eh.  5.  tit.  1,  |  »9. 


art.  56 


ATTACHMENT;  VACATING,  ETC. 


§S  948,  949 


ARTICLE  66 
Attachment;  vacating  or  modifying  tlie  warrant 

Sec.  MS.  ApplioAtion  to  vacate  or  modify  warrant,  or  increase  aecurity. 

949.  How  and  to  whom  appUoataon  thall  b)^  made;  new  proof. 

950.  limitation  as  to  new  proof  on  application  to  vacate  or  modify. 

951.  When  prior  application  not  to  prejudice  subaequent  application. 

§  948.  Application  to  vacate  or  modify  warrant,  or  increase  security. 

The  defendant,  or  a  person  who  has  acquired  a  lien  upon  or  interest  in  his  property 
after  it  was  attached,  may  apply,  at  any  time  before  the  actual  application  of  the 
attached  property  or  the  proceeds  thereof  to  the  payment  of  a  judgment  recovered  in 
the  action,  to  vacate  or  modify  the  warrant,  or  to  increase  the  security  given  by  the 
plaintiff,  or  for  one  or  more  of  those  forms  of  relief,  together  or  in  the  alternative. 


DerlfBttoD. — Code  civ.  proo.,  I  6S2,  as  am.  by  L.  1877, 
di.  416.  without  change;  ori^aily  a  nubsUtute  for  last 
•entenoe  of  code  of  proo.,  §241.  as  added  by  L.  1863, 
ch.  460,  I  9. 

Bafereiircs. — ^Vacated  for  failure  to  file  affidavits, 
nilci  of  civil  ptActice,  80;  vacating  order  of  arrest,  C. 
P.  A.,  H  816.  822.  84»-846;  vacatmg  order  of  injo&c- 
tion.  Id.,  II  816.  822.  897-901. 

Aratteauon.— Wulff  v.  RoseviUe  Trust  Co..  16t  App. 
Div.  399. 149  N.  Y.  Sunp.  683:  Hassard  v.  United  States  of 
Mexico.  29  Misc.  511.-  61  N.  V.  Supp.  936,  affd.,  46  App. 
Div.  623,  61  N.  Y.  Supp.  939;  Necenden  v.  Keith.  101 
Misc.  551,  167  N.  Y.  dupp.  612;  Conrad  Baking  Co.  v. 
Kumkel.  160  N.  Y.  Supp.  841. 

lorlsdlctloii  of  Inferior  court  miut  be  shown.— 
Hameraohlag  v.  CathoKope  Elec.  Co.,  16  App.  Div.  185, 
44  N.  Y.  Supp.  668;  Grob  v.  Metropolitan  Collecting 
Agency.  30  Miac.  314,  63  N.  Y.  Supp.  513. 

riirliiers.^Walt<i  v.  Nichols,  32  Hun  276. 

lf»tlonnl  bMik.— McBride  v.  Illinois  National  Bank, 
128  App.  Div.  503,  112  N.  Y.  Supp.  794. 

VftlM  Hen  after  attachment  most  be  shown. — 
Steuben  County  Bank  v.  Aibeiger.  75  N.  Y.  179;  Steuben 
County  Bank  v.  Alberger,  78  N.  Y.  252;  National  Shoe  A 
Leather  Bank  v.  Merohanto'  Nat.  B&nk,  89  N.  Y.  440; 
Tim  V.  Smith.  93  N.  Y.  87;  Rose  v.  Wicw.  100  N.  Y.  243; 
Ladenburg  v.  Commercial  Bank,  148  N7  Y.  202;  Laden- 
burg  V.  Commercial  Bank.  2  App.  Div.  477, 37  N.  Y.  Supp. 
1065:  Belmont  v.  Sigua  Iron  Co.,  12  App.  Div.  441.  42 
N.  Y.  Supp.  122;  Sill  Stove  Works  v.  Scott.  62  App.  Div. 
566.  71  N.  Y.  Supp.  181;  King  v.  King,  68  App.  Dnr.  189, 
74  N.  Y.  Supp.  119:  Doheny  v.  Worden,  75  App.  Div.  47, 
77  N.  Y.  Supp.  959;  Pfluke  v.  Papultas.  42  Misc.  18,  85 
N.  Y.  Supp.  5i3;  Market  Nat.  Bank  v.  Pacific  Nat.  Bank, 
30  Hun  60;  Delmore  v.  Owen,  44  Hun  296.  affd.,  110  N.  Y. 
079;  Hodgman  v.  Barker.  60  Hun  156. 14  N.  Y.  Supp.  574; 
Selser  Bros.  Co.  v.  Potter  Produce  Co..  77  Hun  313.  23 
N.  Y.  Supp.  428;  Knorr  v.  Mutual  Benefit  Assn.,  79  Hun 
83,  29  N.  Y.  Supp.  508. 

When  motion  majr  be  made. — ^Andrews  v.  Schofield. 
27  App.  Div.  90,  50  N.  Y.  Supp.  132;  Elwell  &  Co.  v. 
Acme  Portland  Cement  Co.,  154  App.  Div.  122.  138  N.  Y. 
Supp.  1004;  Storey  v.  Arthur,  35  Misc.  344,  71  N.  Y.  Supp. 


776;  Pfluke  v.  PapuUas,  42  Misc.  18,  85  N.  Y.  Supp.  543; 
California  Packing  Corporatiqp  v.  Kelly  Storage  a  Dis- 
tributing Co..  228  N.  Y.  49. 

Ctoonntis  of  motion. — Van  Camp  v.  Searie,  147  N.  Y. 
150.  affd.  79  Hun  134.  29  N.  Y.  Supp.  757;  Furbush  v. 
Nye.  17  App.  Div.  325,  45  N.  Y.  Supp.  214;  Borneo  v. 
Qarogaio.  UKpp.  Div.  191. 49  N.  Y.  Supp.  U4;  Guaran- 
tee Savings,  etc.,  Co.  v.  Moore,  35  App.  Div.  421,  54  N.  Y. 
Supp.  787;  Goodyear  v.  Commerdat  vik  Ins.  Co.,  68  App. 
Div.  611.  68  N.  Y.  Supp.  756;  Sulabacher  v.  Cawthra.  14 
Misc.  545.  36  N.  Y.  Supp.  8.  affd.,  148  N.  Y.  755;  Nevada 
Bank  v.  Ciegan,  17  Misc.  241,  40  N.  Y.  Supp.  1065; 
Acker,  Merall  &  Condit  v.  Saynlsch.  25  Misc.  415.  54  N.  Y. 
Supp.  937;  Friede  v.  Weissenthanner.  27  Miac.  513,  68 
N.  Y.  Supp.  336;  Altworth  v.  Flynn.  29  Misc.  106,  60  N.  Y. 
Supp.  235;  Peck  v.  Brooks,  31  Misc.  48,  64  N.  Y.  Supp. 
546:  Thorn  v.  Alvord.  32  Misc.  456,  66  N.  Y.  Supp.  587; 
Walts  v.  Nichols.  32  Hun  276;  Kahle  v.  MuUer.  57  Hun 
146,  10  N.  Y.  Supp.  733;  American  Horse  Exchange  v. 
Strauss,  75  Hun  192,  27  N.  Y.  Supp.  282;  Stems  Paper 
Co.  V.  Johnson,  18  N.  Y.  Supp.  490. 

Practice  on  motion. — Ludwig  v.  Pusey  A  Jones  Co.. 
143  App.  Div.  290. 128  N.  Y.  Supp.  72;  California  Packing 
Corporation  v.  Kelly  Storage  A  Distributing  Co.,  1^ 
App.  Div.  475,  177  N.  Y.  Supp.  37. 

Application  before  trial.— Olsen  v.  United  States 
Fidelity  db  Guaranty  Co..  230  N.  Y.  31. 

When  warrant  should  not  be  facated. — Heidel- 
berger  v.  Heidelberger  (1921),  196  App.  Div.  626.  187 
N.   Y.  Supp.   864. 

Vacating  senior  warrant. — Hellwig  v.  Seeley,  109 
Misc.  183.  178  N^  Y.  Supp.  313;  Coloord  v.  Banco  de 
TamauUpas.  191  App.  Div.  94. 180  N.  Y.  Supp.  852. 

Snbseqnent  lienors. — California  Packing  Corporation 
V.  Kelly  Storage  db  Distributing  Co..  188  App.  Div.  475. 
177  N.  Y.  Supp.  37. 

Increase  of  security. — Manda  v.  Etienne,  13  App. 
Div.  237.  43  N.  Y.  Supp.  194;  Fuerstenberg  v.  American 
Soda  Fountain  Co..  21  App.  Div.  501.  48  N.  Y.  Supp.  503; 
Ives  V.  ElUs.  35  Miw.  333.  71  N.  Y.  Supp.  971.  affd..  67 
App.  Div.  619.  73  N.  Y.  Supp.  1137. 

Bednctlon  of  amount. — Fagan  v.  Raymond  Mfg. 
Co..  80  Misc.  638.  141  N.  Y.  Supp.  948. 


§  949.  How  and  to  whom  application  shall  be  made ;  new  proof. 

An  application,  specified  in  the  last  section,  may  be  founded  only  upon  the  papers 
upon  which  the  warrant  was  granted;  in  which  case,  it  must  be  made  to  the  court,  or, 
if  the  warrant  was  granted  by  a  judge  out  of  court,  to  the  same  judge,  in  court  or  out 
of  court,  and  with  or  without  notice,  as  he  deems  proper.  Or  it  may  be  foimded  upon 
proof  on  the  part  of  the  defendant;  in  which  case,  it  must  be  made  to  the  court,  or,  if 
the  warrant  was  granted  by  a  judge  out  of  court,  to  any  judge  of  the  court,  upon  notice. 
If  founded  wholly  or  partly  upon  proof,  it  may  be  opposed,  as  a  matter  of  course,  by 
new  iMToof  on  the  part  of  the  plaintiff. 


Dcrfratlon. — Code  civ.  proc.,  i  683.  in  part,  amended 
The  oooclucUng  iiortion  of  }  683,  omitted  here,  is  covered 
by  the  next  secticm.  The  elimination  of  the  words  "  by 
uudavit,"  is  on  account  of  a  general  section  relating  to 
pioof,  upon  vacating  any  provissontd  remedy  ($816, 
ante).  The  insertion  of  the  words  "as  a  matter  of 
counie  "  is  to  insure  a  tiberal  construction  of  the  provision, 
•upra,  which  authorises  the  court  to  allow  new  proof  by 


plaintiff,  even  where  the  motion  to  vacate  is  made  only  on 
the  original  papers.  The  section  (683)  as  here  amended 
conforms  to  the  procedure  upon  motion  to  vacate  an  order 
of  arrest.  $  683,  originally  a  substitute  for  code  of  proc. 
I  205. 
Papers  on  wUch  nantcd. — Hawldns  v.  Pakas.  41 

""    Y.  Sudd.  1108:  Belmoxi. „__ 

Talheimivr 


App.  Div.  395,  60  N.  Y.  Supp.  1108;  Belmont^ v.  Sigua 
Iron  Co.,  80  App.  Div.  537,  80  N.  Y.  Supp.  771; 
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V.  Albeiser,  75  N.  Y.  179;  Trow't  Printmc.  etc..  Co.  r. 
Hart.  85  N.  Y.  600;  Pfluke  Co.  ▼.  PapuliM,  42  Miw.  18. 
85  N.  Y.  Supp.  543. 

Addlttoua  FTOOf  by  pblBttff.— Chamben  ft  MoKee 
Glass  Co.  V.  Roberta,  4  App.  Div.  20,  38  N.  Y.  Supp.  301; 
Subbacher  v.  Cowthra,  14  Misc.  545.  36  N.  Y,&app.  8, 
affd..  148  N.  Y.  755:  Acker,  MenaU  ft  Condit  y.  Saynkeh, 
25  Misc.  415,  54  N.  Y.  Supp.  937;  Manone  v.  Tesonete,  82 
Misc.  602,  156  N.  Y.  Susp.  280;  Equitable  Trust  Co.  ▼. 
Sala.  102  Misc.  429,  169  nTy.  Supp.  930;  Ives  v.  Holdeo, 
14  Hun  402;  Viefcor  t.  Henlien,  34  Hun  562;  CoflBn  ▼.  Stitt, 
5  Civ.  Pioe.  Rep.  261. 


Y.  Hays,  42  Hun  93,  affd.,  107  N.  Y.  673;  California 
Paddng  Corporation  ▼.  Kelly  Storaee  ft  Distributing  Co.. 
188  App.  DiT.  475,  177  N.  Y.  Supp.  37. 

Allldiiflta  HlMtalljr  eonftraed.— Everitt  v.  Parte,  88 
Hun  368.  34  N.  Y.  Supp.  827. 

Amendmeiil  of  alBd»vtt. — ^Brandley  v.  America 
Butter  Co.,  60  Misc.  547,  112^.  Y.  Supp.  1030. 

Addltloiuil  iMpcrs»  when  wil  allowed. — Sutherland 
V.  Bradner,  34  Hun  619;  Pach  v.  Orr,  1  N.  Y.  Sup^.  760, 
15  Civ.  Proc  Rep.  176;  Appleton  ▼.  Speer,  6  N.  Y.  Supp. 
511;  Thamea,  etc.,  Ins.  Co.  v.  Dimmick,  22  N.  Y.  Supp. 
1096;  Dickerson  ▼.  Benbam,  10  Abb.  Pr.  390l 

Proof  on  part  of  defendant. — Steuben  County  Bank 

§  950.  Limitation  as  to  new  proof  on  application  to  vacate  or 

When  new  proof  \a  pennissible  as  a  matter  of  course,  under  the  preceding  section, 
in  opix)sition  to  an  application  to  vacate  or  modify  the-  warrant,  the  court  or  judge 
may  limit  such  proof  to  matters  tending  to  sustain  a  ground  for  the  attachment  recit^ 
in  the  warrant,  when  the  substantial  ri^^ts  of  the  d^endant  shall  so  require;  provided, 
however,  that  if  the  defendant  relies  upon  a  discharge  in  bankruptcy,  or  discharge  or 
exoneration  in  insolvent  proceedings,  the  plaintiff  shall  be  permitted  to  show  any  matter 
in  avoidance  thereof  which  he  might  show  upon  the  tfial. 


remediea." 
nokded  (§ 


§  961.  When  prior  appUcati^m  not  to  prejudice  subsequent  application. 

The  denial  of  an  application  to  vacate  or  modify  the  warrant,  founded  on  the  original 
papers  or  new  proof,  or  both,  does  not  prejudice  a  subsequent  application,  seasonably 
made,  founded  upon  the  failure  of  a  OHnplaint,  which  had  not  been  filed  or  served  at 
the  tbne  of  the  former  application,  to  set  forth  any  of  the  causes  of  action  mentioned  in 
sections  nine  hundred  and  two  or  nine  hundred  and  four  of  this  act. 

HerlTBtioib— Code  dr.  proc,  1 686»  aa  am.  by  L.  1877,  oh.  416,  amended. 
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ARTICLE  67 
Attachment;  discharge 

See.  052.  AppHeatioxi  for  dJMhArn  of  tftUohmimt 
963.  UDoertaldiis  upon  i4»plication  for  diBoham. 
•M.  An»liMtioa  for  diMhatie  by  ono  of  urrmL  defenduils. 
95&.  SoretiM  to  Justify  if  required, 
956.  Sheriff  mey  retain  property  until  Justification. 
967.  Dieohaige  of  attaehment  of  ▼eael.  * 

958.  Diaeharfe  of  attaohment  on  application  of  partner. 

959.  Notice  to  pljintiff  of  application  for  diecham^e. 

§  962.  i^lication  for  discharge  of  attachment 

The  defendant,  at  any  time  after  he  has  appeared  in  the  action,  may  apply  to  the 
judge  who  granted  the  warrant,  or  to  the  court,  for  an  order  to  dischaige  the  attach- 
ment as  to  the  whole  or  a  part  of  the  property  attached. 

llMltltlBa^— Code  dv.  proc.,  1 687,  without  ohante;  originaUy  reviaed  from  code  of  proc,  |  2iO,  in  part. 

§  9S3.  Undertaking  upon  appBcalion  for  discharge. 

TTpcm  such  an  application,  the  defendant  must  give  an  undertaking,  with'at  least  two 
sufficient  sureties,  to  the  efifect  that,  on  demand,  he  will  pay  to  the  plaintiff  the  amount 
of  any  judgment  which  may  be  recovered  in  the  action  against  him,  not  exceeding  a  sum 
spedfied  in  the  undertaking,  with  interest.  The  sum  so  specified  must  be  at  least  equal 
to  the  amount  of  the  plaintiff's  demand  as  stated  in  his  proofs,  or,  at  the  option  of  the 
defendant,  equal  to  the  appraised  value,  aoccNraiing  to  the  inventory,  of  the  property 
attached;  or,  if  the  application  is  to  discharge  the  attachment,  as  to  a  part  only  of  the 
property  attached,  to  the  appraised  value  of  that  portion.  Upon  such  appUcation 
being  made  after  final  judgment,  the  defendant  must  give  the  security  required  to  per- 
fect an  i^ipeal  to  the  court  of  appeals  from  a  final  judgment,  of  the  same  amount  or  to 
the  same  effect,  and  to  stay  the  execution  thereof. 

ittoBtf— Ooda  dr.  pvoc,  1 688,  aa  am.  by  L.  1877,        AliiiWt.— Waaber  ▼.  TalboC  81  Hm  595,  81  N.  T. 


eh.  416.  L,  1906,  eh.  507,  without  chance  of  aubetance;     Supp.  37;  Morewood  ▼.  Curtis,  18  Cir.  Proo.  Rm.  218. 
eripnally  iwriaed  from  code  of  proc.   f  941,  firet  two         WmjLU — ^BilderMe  t.  Aden,  68  Baib.  175;  Coleman  ▼. 

Bean,  3  Keyes  94,  32  How.  Pr.  87a 


Bgftwceii    Deoority  on  obtaininc  warrant  of  attach*  Imhttktf  of  sfatka.— Youngman  t.  Fidelity  A  De- 
nt, C.  P.  A.,  H819.  907,  908:  cenertl  letulatieiia  n-  poiit  Co.,  87  Mko.  456,  150  N.  V:  Supp.  788. 
ipeeSnc  bonda  and  inidertaldn«i.  Id..  M  148-162.  DtodMrt*   after   iBnl  jvisineiit.    avd«rtaldi« 
Wwrmt  Qi  ■■iiii  lililf^ — Sooymitn  «  Co.  ▼.  American  teqalred. — Hadiopouloe  v.  Manouaeo  (1921),  107  App. 


SoieCy  Co..  28  App.  Dhr.  846,  51  N.  Y.  Supp.  818.  Diy.  56,  188  N.  Y.  Supp.  675. 

§  964.  Application  for  discharge  by  one  of  several  defendants. 

Where  there  are  two  or  more  defendants,  and  an  application  is  made,  as  prescribed 
m  the  last  two  sections,  by  one  or  more,  but  not  by  all  of  them,  the  undertaking  must 
provide  for  the  payment  of  any  judgment  which  may  be  recovered  against  any  of  the 
defendants  in  the  action,  unless  the  applicant  makes  proof,  to  the  satisfaction  of  the 
court  or  judge,  that  the  property  with  respect  to  which  the  application  is  made  belongs 
to  him  separately;  in  which  case,  the  undertaking  must  provide  for  the  payment  of  any 
judgment  which  may  be  recoveied  in  the  action  against  the  applicant,  either  alone,  or 
jointly  with  any  other  defendant.  Where  an  application  is  made,  as  prescribed  in  this 
section,  at  least  two  days'  notice  thereof,  with  a  copy  of  the  papers  on  which  the  applica- 
tion is  founded,  must  be  served  upon  the  plaintiff's  attorney,  who  may  oppose  the  applica- 
tion by  proof,  by  affidavit,  that  one  or  more  of  the  other  defendants  own  or  have  an  in- 
terest in  the  property. 

IkilflUaa* — Code  oir.  proc.,  1 689,  without  chance  of  aubatanoe;  originally  a  eubetitute  for  code  of  proc,  1 241 
'n  part,  aa  am.  by  L.  1862,  eh.  460l 

§9S6.  Sureties  to  justify  if  required. 

An  undertaking,  given  as  prescribed  in  the  last  two  sections,  must  be  forthwith  filed 
vith  the  clerk.  A  copy  thereof,  with  a  notice  of  the  filing,  must  be  forthwith  served 
ipon  the  plaintiff's  attorney;  who,  within  three  days  thereafter,  may  give  notice  to  the 


§§  966-960  CIVIL  PRACTICE  ACT  irt.  67 

sheriff  that  he  excepts  to  the  sufficiency  of  the  sureties.  Thereupon  the  sureties  must 
justify  upon  the  like  notice  and  in  like  manner  as  bail  upon  an  arrest;  or  a  new 
undertaking  must  be  given,  with  new  sureties,  who  must  justify  in  like  manner.  If 
the  plaintiff  does  not  except,  as  prescribed  in  this  section,  he  is  deemed  to  have  waived 
all  objection  to  the  sureties. 

Deri? atton. — Code  dr.  proo.,  1 600.  as  am.  by  L.  1S77,  Bcfcraices. — Qualificatioiu  and  justifioation  of  ball 
«h.  416,  without  change;  oncinauy  a  substitute  for  code  of  oo  order  of  arrest,  C.  P.  A.,  |l  S50-^B55;  justification  of 
I»oo.,  1 241,  in  part,  as  am.  oy  L.  1862,  ch.  460.  sureties,  nilee  of  avil  practice,  25. 

§  966.  Sheriff  may  retain  ptoperty  until  justification. 

The  sheriff  is  responsible  for  the  sufficiency  of  the  sureties;  and  he  may  retain  posses- 
sion of  the  property  attached,  and  the  pnx^seds  thereof,  until  the  objection  to  them  is 
waived,  as  prescribed  in  the  last  section,  or  they,  or  the  new  sureties,  justify. 

DerlfBtfon. — Code  civ.  proc.,  |  691,  without  change;  Bcfcrenee. — Sheri£F  liable  for  civil  contempt  for  neglect 
originally  revised  from  code  of  proc.,  |  241,  sixth  sentence,     of  duty,  judidary  L,  |  753. 

as  am.  by  L.  1862,  ch.  46a  Betentloii  of  propertj  bjr  ubmUL — Moses  v.  Water- 

buzy  Button  Co.,  15  Abb.  N.  S.  206, 46  How.  Pr.  688. 

§  967.  Discharge  of  attachment  of  vessel. 

The  last  five  sections  are  applicable  where  a  vessel,  or  a  share  or  interest  therein,  is 
attached.  If  it  is  necessary  to  enable  the  defendant  to  discharge  the  attachment,  the 
court  or  judge,  by  order,  may  stay  any  proceeding  in  relation  to  the  execution  of  the 
warrant  or  extend  the  time  to  do  any  act  relating  thereto. 

Derifrntton. — Code  civ.  proc.,  |  602,  without  change  of  substance. 

§  968.  Discharge  of  attachment  on  application  of  partner. 

I  1.  If  a  warrant  of  attachment  is  levied  upon  the  interest  of  one  or  more  partners  in 
the  property  of  a  partnership,  the  other  partners,  or  any  of  them,  at  any  time  before 
final  judgment,  may  apply  to  the  judge  who  granted  the  warrant,  or  to  the  court,  upon 
an  affidavit  showing  the  facts,  for  an  order  to  discharge  the  attachment  as  to  that 
interest. 

2.  Upon  such  an  appHcation,  the  applicant  must  give  an  undertaking,  with  at  least 
two  sufficient  sureties,  to  the  effect  that  they  will  pay  to  the  sheriff,  on  d^ikiand,  if 
judgment  is  recovered  against  the  defendant  whose  interest  in  a  partnership  is  so  levied 
upon,^  an  amount  not  exceeding  a  sum  specified  in  the  undertaking,  which  must  be  not 
less  than  the  value  of  the  interest  of  the  defendant  in  the  property  seized  by  virtue 
of  the  attachment,  as  fixed  by  the  court  or  judge.  If  the  value,  in  the  opinion  of  the 
court  or  judge,  is  uncertain,  the  sum  shall  be  such  as  tiie  court  or  judge  determines. 

3.  For  the  purpose  of  fiidng  the  sum  or  determining  the  sufficiency  of  the  sureties, 
the  court  or  judge  may  receive  affidavits  or  oral  testimony  or  may  direct  a  reference. 

Derivatton. — Code  dr.  proo..  *$}  693-633,   without  change.    $  693.  aram.  by  L.  1912,  ch.  389.    S  dM|  as  am. 
by  L.  1877,  ch.  416.  L.  1912,  ch.  389. 

§  969.  Notice  to  plaintiff  of  application  for  discharge. 

The  court  or  judge  may  direct  that  the  plaintiff  have  notice  of  an  application  for  a 
discharge  of  property,  as  prescribed  in  this  article,  or  of  the  hearing  under  an  order 
of  reference,  made  as  prescribed  in  the  last  section;  and  if  the  applicant  does  not  appear, 
where  notice  has  been  given,  the  application  may  be  dismissed  or  denied. 

Dcrtfrntton.-— Code  civ.  proc,  1 696,  as  am.  by  L.  1877,  ch.  416,  without  change. 


«rt.  58  ATTACHMENT;  TWO  OR  MORE  WARRANTS  §§  9eO-9d3 


ARTICLE  68 
Attachment;  two  or  more  warrants 

See.  960.  Prefereaeee  of  two  or  more  tmmnto  of  attftcbmente. 

961.  Lerjr  under  a  junior  warrant. 

962.  tTndertaldnc  by  Junior  attaelung  oreditor  to  prevent  release  of  foreign  veeiel. 

963.  Subeequent  attaohment  of  foreign  vessel. 

964.  Rii^ts  of  jonior  plaintiff  in  aotion  bv  senior  plaintiff  and  sheriff  jcrintly. 

965.  Aotion  by  junior  (rfaintiff  and  sheiilf  jointly. 

966.  Rifbts  of  tnird  and  other  subsequent  attaoning  creditors. 

967.  Substitution  of  indemnitors  or  defendants  in  aotion  against  sheriff. 

§  960.  Preferences  of  two  or  more  warrants  of  attachment. 

Where  two  or  more  warrants  of  attachment  against  the  same  defendant  are  delivered 
to  the  sheriff  of  the  same  county  to  be  executed,  their  respective  preferences,  and  the 
rules,  where  a  levy,  or  a  levy  and  sale,  have  been  made  under  a  junior  warrant,  are  the 
same  as  where  two  or  more  executions  against  the  property  of  the  same  defendant  are 
delivered  to  the  sheriff  of  the  same  county  to  be  executed. 

Dcrtfmttoii.— Code  oiv.  proc.,  |  697,  without  change;  Market  Co.  v.  Wygant,  1  App.  Dir.  588,  87  N.  Y  Supp. 

oiwnally  revised  from  R.  S..  pt  3,  ch.  6,  tit.  5.  ||  14. 16.  486. 

Mrcffcncet. — Order  of  preferences  among  executions,         AppUcatton  of  pioeeeds. — ^Pach  v.  Gilbert.  124  N.  Y. 

C.  P.  A..  H  68a  681.  61^-620:  Oillig  v.  Grant.  28  App.  Div.  596. 49  N.  Y.  Supp. 

Priority  of  wansBtg.— Van  Camp  v.  Searle,  147  N.  Y.  78;  Clark  v.  Smith.  57  App.  Div.  524.  68  N.  Y.  Supp.  39. 
150:  GilUc  v.TreadwellCo..  148  N.  Y.  IH;  Niagara  Grape 

§  961.  Levy  under  a  junior  warrant. 

Where  a  domestic  vessel  or  share  or  interest  therein  has  been  attached  and  afterwards 
released;  or  where  the  personal  property  of  a  partnership  of  which  the  defendant  was  a 
member  has  been  attached,  and  the  attachment  afterwards  discharged  upon  the  applica- 
tion of  another  partner;  another  warrant  against  the  same  defendant  shall  not  be  levied 
on  the  same  property  by  the  sheriff  of  the  same  or  of  any  other  county  until  after  the 
first  warrant  has  been  vacated  or  annulled.  But,  except  as  thus  prescribed,  where  a 
second  warrant  against  the  same  defendant  is  delivered  to  the  same  sheriff,  he  must 
execute  it  by  a  levy  upon  property  within  his  county,  and  he  must  thereupon  take  the 
same  proceeding?  as  if  the  levy  was  made  under  the  first  warrant. 

DerirmCloii. — Code  dv.  proc..  |  608,  without  change  of  substance. 

§  962.  Undertaking  by  junior  attaching  creditor  to  prevent  release  of  foreign 
vessel. 

Where  a  foreiga  vessel,  or  a  share  or  interest  therein,  has  been  attached  and  valued, 
as  [^escribed  in  this  act,  and  the  plaintiff,  in  the  first  warrant  of  attachinent  fails  to 
give  an  undertaking  to  prevent  the  release  thereof,  the  court  or  judge  mai^grant  to  the 
plaintiff  in  a  second  warrant,  then  in  the  sheriff's  hands  for  execution,  an  extension  of 
not  more  thim  three  days  thereafter,  within  which  to  furnish  an  undertaking,  in  all  re- 
spects like  the  one  to  be  furnished  b^  the  first  plaintiff.  And  if  he  furnishes  it  within 
that  time,  he  has  the  same  rights  and  privileges,  and  is  subject  to  the  same  duties  and 
liabilities,  with  respect  to  the  vessel  and  its  proceeds  and  the  subsequent  proceedings 
relating  thereto,  as  if  his  was  the  first  warrant. 

Pfllniton     Code  oiv.  pioc.,  |  701,  without  chance  of  aubetanoe. 

§  963,  Subsequent  attachment  of  foreign  vessel. 

If  a  foreiga  vessel,  or  a  share  or  interest  therein,  has  been  attached,  and  afterwards 
released  by  Reason  of  the  failure  of  the  plaintiff  in  the  first  or  the  second  warrant  to  give 
an  undertaking  to  prevent  the  release,  it  shall  not  be  again  attached  under  a  warrant 
against  the  same  defendant  which  has  been  delivered  to  the  sheriff  of  the  same  county 
before  the  expiration  of  the  time  within  which  the  undertaking  should  have  been  fur- 
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nished.  But  it  may  be  again  attached  under  a  subsequent  warrant  against  the  same 
defendant;  in  which  case,  the  plaintiff  therein,  and  the  plaintiff  in  each  warrant  subse- 
quently delivered  to  the  sheriff,  have  the  same  rights  and  privileges,  and  are  subject  to 
the  same  duties  and  liabilities,  with  respect  to  the  vessel  and  its  pioceeds  and  the  sub- 
sequent proceedings  relating  thereto,  as  if  the  warrant  under  which  it  was  attached  was 
the  first  warrant. 

Derifatloii. — Code  civ.  pxx>c.,  1 702,  without  chance. 

§  964.  Rights  of  junior  plaintiff  in  action  by  senior  plaintiff  and  sheriff  joinfly* 

Where  the  plaintiff  in  a  warrant  of  attachment  has  commenced  an  action  in  the  name 
of  himself  and  the  sheriff  jointly,  a  plaintiff  in  a  junior  warrant  may  apply  to  the  court 
or  judge  to  direct  as  to  the  conduct,  discontinuance  or  settlement  of  the  same,  or  to 
impose  terms,  conditions,  and  r^ulations  as  to  the  continuance  thereof,  in  the  interest 
of  the  applicant;  and  such  order  may  be  made  thereupon  as  justice  requires.  If  the 
first  warrant  is  vacated,  or  the  attachment  thereunder  is  released  or  disohai^^ed,  without 
affecting  the  cause  of  action  prosecuted  by  the  plaintiff  therein  and  the  sheriff  jointly, 
the  plaintiff  in  the  warrant  next  in  order,  may  be  substituted  upon  his  own  application, 
as  joint  plaintiff  with  the  sheriff,  by  an  order  made  as  upon  an  application  for  leave  to 
bring  such  an  action. 

DerlfBtfon.— <kKle  dv.  proc,  %  703,  without  dianee  of  vubstanoe. 

§  966.  Action  by  junior  plaintiff  and  sheriff  jointly. 

A  plaintiff  in  a  second  warrant  may  apply  to  the  court  or  judge,  upon  notice  to  the 
plaintiff  in  the  first  warrant,  and  to  the  sheriff,  for  leave  to  bring  and  maintiun,  in  the 
name  of  himself  and  the  sheriff  jointly,  any  action  which  might  be  brought  in  the  name 
of  the  senior  plaintiff  and  the  sheriff.  If  it  appears  that  the  plaintiff  in  the  first  warrant 
n^lects  or  refuses  to  be  joined  with  the  sheriff  in  such  an  action,  or  to  comply  with  the 
terms,  conditions  and  regulations  imposed,  either  upon  granting  hin^  an  order  for  that 
purpose,  or  upon  the  hearing  of  an  application,  made  as  prescribed  in  this  section,  the 
court  or  judge  may  grant  to  the  plaintiff  in  the  second  warrant  leave  to  bring  and  main- 
tain such  an  action,  in  the  name  of  himself  and  the  sheriff  jointly,  with  like  effect  as  if 
his  was  the  first  warrant. 

IlerlT»tfaii«*-Code  oiv.  pxoc.,  1 704,  without  change. 

§  966.  Rights  of  third  and  other  subsequent  attaching  creditors. 

Where  there  are  more  than  two  warrants  of  attachment  against  the  same  d^endant, 
the  plaintiffs  in  the  third  and  each  subsequent  warrant  have,  according  to  their  respec- 
tive priorities,  the  same  rights  and  privileges  as  against  the  plaintiffs  in  all  senior  war- 
rants, which  the  plaintiff  in  the  second  warrant  has  as  against  the  plaintiff  in  the  first, 
and  are  subject  to  the  same  duties  and  liabilities;  except  that  a  second  extenson  of  the 
time  wiliiin  which  to  furnish  an  undertaking  to  prevent  the  release  of  a  foreign  vessel, 
or  a  share  ^r  interest  therein,  shall  not  be  granted.  And  the  plaintiffs  in  two  or  more 
junior  warrants  of  attachment,  by  agreement  among  themselves,  may  take  jointly,  and 
for  their  common  benefit,  any  proceeding  pennitted  by  this  act  to  be  taken  by  the  plain- 
tiff in  a  second  or  subsequent  warrant  of  attachment;  provided  that  it  does  not  inter- 
fere with  the  preferential  or  other  right  of  an  intermediate  plaintiff. 

Derlfatton. — Code  dv.  proc.,  %  705,  with  change. 

§  967.  Substitution  of  indemnitors  as  defendants  in  action  against  sheriff. 

In  an  action  against  a  sheriff  on  account  of  a  levy  under  one  or  more  warrants  ci  at- 
tachment, indemnitors  may  be  substituted  as  defendants,  as  prescribed  in  this  act  in 
the  provisions  relating  to  executions. 

PwliatitiL — ^New.     Inserted   to   vtcall   the  praoti-     eieoutioiu  appficeX>le  in  tenne  to  attMfamente  <|  ^90^ 
tiona''t  attention  to  certain  pxovuiona  in  the  article  on     ante). 
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ARTICLE  69 

Attachment;  proceedings  after  vacation  or  warrant  or  discharge  of  attachmenti 

or  after  judgment 

8ee.08a  BsBsutiott  to  iMiM  to  dieriff  wlio  hM  lerkd  ttfctaofament. 
909.  Satnfaotlon  of  iudsmaiit  from  attaehed  xHroperty. 
070.  Wlien  aUaefaea  ucopeity  to  b«  reitared  to  defoiidant. 

971.  Additioiua  pfimiion  for  d^eaduH's  rdief. 

972.  Gaacdliiic  notioe  attadiing  r«al  property. 

978.  Whan  ttmiS  to  return  warrant  and  hi*  prooeedinsik 

§  968.  Execution  to  issue  to  sheriff  who  has  levied  attachment. 

Where  a  levy  under  a  warrant  of  attachment  in  an  action  has  been  made,  an  execu* 
tion  against  property  upon  a  final  judgment  in  favor  of  the  plaintiff  therein,  recovered 
after  the  expiration  of  the  term  of  office  of  the  sheriff  who  mai^e  the  levy,  must  never- 
theless be  directed  to  and  executed  by  that  sheriff,  imless  another  person  is  designated 
by  law  to  complete  the  unfinished  business  pertaining  to  his  office;  or,  in  that  case,  to 
the  person  so  designated. 

Du I VJiCloii.— Code  civ.  proc,  1 706,  without  change.         Hen  of  execution  on  personal  property.  Id.,  |  679;  under- 
Batacnccft. — ^Requiates  of  ezeoution  where  warrant     taking  to  reieaae  property  where  warrant  has  issued.  Id. , 
of  attachment  haa  been  levied  by  sheriff,  C.  P.  A.,  |  645;     f  691. 

§  969.  Satitfactian  of  judgpnent  from  attached  property. 

Where  an  execution  against  property  is  issued  upon  a  judgment  for  the  plaintiff  in 
an  action  in  which  a  warrant  of  attachment  has  been  levied,  the  sheriff  must  satisfy  it 
as  foDows: 

1.  He  must  pay  over  to  the  plaintiff  all  money  attached  by  him,  and  the  proceeds  of 
all  sales  of  perishable  property,  or  of  any  vessel  or  share  or  interest  therein,  or  animals, 
sold  by  him,  or  of  any  debts,  or  other  things  in  action  collected  or  sold  by  him;  or  so 
much  thereof  as  is  necessary  to  satisfy  the  judgment. 

2.  If  any  balance  remains  due,  he  must  sell  under  the  execution  the  other  personal 
property  attached,  or  so  much  thereof  as  is  necessary;  including  rights  or  shares  in  the 
stock  of  an  association  or  corporation,  or  a  bond  or  other  instrument  for  the  payment 
of  money,  executed  and  issued,  with  the  interest  coupons  annexed,  if  any,  by  a  govern- 
ment, state,  coimty,  public  officer,  or  municipal  or  other  corporation,  which  is  in  terms 
negotiable,  or  otherwise,  whether  past  due,  or  yet  to  become  due;  but  not  including  any 
other  debt  or  thing  in  action.  If  the  proceeds  of  that  property  are  insufficient  to  satisfy 
the  judgment  and  the  execution  requires  him  to  satisfy  it  out  of  any  other  personal 
property  of  the  defendant,  he  must  sell  the  personal  property  upon  which  he  has  levied 
by  virtue  of  the  execution.  If  the  proceeds  of  the  personal  property  applicable  to  the 
execution  are  insufficient  to  satisfy  the  judgment,  the  sheriff  must  sell  under  the  execu- 
tion all  the  right,  title  and  interest  which  the  defendant  had  in  the  real  property  attached 
at  the  time  when  the  notice  was  filed,  or  at  any  time  afterwards,  before  resorting  to  any 
other  real  property. 

3.  If  personal  property  attached,  belonging  to  the  defendant,  has  passed  out  of  the 
hands  of  the  sheriff  without  having  been  sold  or  converted  into  money,  and  the  attach- 
ment has  not  been  discharged  as  to  that  property,  he  must  regain  possession  thereof  if 
practicable;  and  for  that  purpose  he  has  all  the  authority  which  he  had  to  seize  the 
same  under  the  warrant.  A  person  who  wilfuUy  conceals  or  withholds  such  property 
from  him  is  liable  to  double  damages  at  the  suit  of  the  party  aggrieved. 

4.  Until  the  judgment  is  paid,  he  may  collect  the  debts  and  other  things  in  action  at- 
tached, and  prosecute  any  undertaking,  which  he  has  taken  in  the  course  of  the  pro- 
leedings,  and  apply  the  proceeds  thereof  to  the  payment  of  the  judgment. 

5.  At  any  time  after  levying  the  attachment,  the  court,  upon  the  petition  of  the  plain- 
tiff, aeeompaaied  with  an  affidavit  specifying  fully  all  the  proceedings  of  the  sheriff  since 
the  levy  under  the  warrant,  the  property  attached,  and  the  disposition   thereof;  and 
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the  affida\dt  of  the  sheriff  showing  that  he  has  used  diligence  in  endeavoring  to  collect 
the  debts  and  other  things  in  action  attached,  and  that  a  portion  thereof  remains  un- 
collected, may  direct  the  sheiiff  to  sell  the  remaining  portion,  upon  such  terms  and  in 
such  manner  as  it  thinks  proper.  Notice  of  the  application  must  be  ^ven  to  the  de- 
fendant's attorney  if  the  defendant  appeared  in  the  action.  If  the  summons  was  not 
personally  served  on  the  defendant,  and  he  did  not  appear,  the  court  may  make  such 
order  as  to  the  service  of  notice  as  it  thinks  proper,  or  may  grant  the  application  without 
notace. 


Derlvatian. — Code  civ.  proc,  &  706,  aa  am.  by  L.  1877. 
ch.  416,  L.  1012,  di.  40,  witnout  change;  originally  reviaed 
from  code  of  proc.,  |  237. 

BcfereDce. — Execution  where  warrant  of  attachment 
has  been  levied,  C.  P.  A.,  ft  045. 

Sale  of  personalty  attached. — HigginB  v.  McCon- 
nell,  130  N.  Y.  482-487;  Wise  v.  Wiae  CoT,  12  App.  Div. 
819,  42  N.  Y.  Supp.  54,  affd..  153  N.  Y.  507;  Arkenbuivh 
V.  Arkenburgh,  114  Aop.  Div.  436.  99  N.  Y.  Supp.  1127, 
a£fd..  188  N.  Y.  5.52. 


Seliare  of  attached  propertj. — Wood  v.  Bodine, 
32  Hun  354;  Adanu  v.  Speehnan,  39  Hun  35. 

Wilfhil  ronccaliiieiit.— Soott  v.  Monpui.  94  N.  Y' 
508. 

Biecntloii  inperMdefi  lien  of  mttaehment. — 
Barton  v.  Palmer  Co..  87  App.  Div.  35,  83  N.  Y.  Supp. 
1041. 

IHity  of  sheriff  to  hold  fluids. — Shoa  ▼.  Cooant, 
149  App.  Div.  583,  134  N.  Y.  Supp.  315. 

Attachment  not  annolled  until  Judnnent  pnld. 
CaatriotiB  v.  Guaranty  Trust  Co..  229  N.  Y.  74. 


warrant  has  been  vacated  or  annulled  or  the  attachment 
discharged,  has  been  held  unconstitutional  so  far  as  it 
relates  to  the  case  of  an  attachment  vacated  or  annulled. 
Bowe  V.  U.  S.  Reflector  Co.,  36  Hun  407;  Weston  v. 


§  970.  When  attached  property  to  be  restored  to  defendant. 

Where  a  warrant  of  attachment  is  vacated  or  annulled,  or  an  attachment  is  discharged, 
upon  the  application  of  the  defendant,  the  sheriff,  except  in  a  case  where  it  is  otherwise 
specially  prescribed  by  law,  must  deliver  over  to  the  defendant,  or  to  the  person  entitled 
thereto,  upon  reasonable  demand,  and  in  case  of  the  discharge  of  the  attachment,  upon 
payment  of  all  costs,  charges  and  expenses,  legally  chargeable  by  the  sheriff,  all  the  at- 
tached personal  property  remaining  in  his  hands,  or  that  portion  thereof  as  to  which  the 
attachment  is  discharged;  or  the- proceeds  thereof  if  it  has  been  sold  by  him. 

DeriTatien.~Code  civ.  proc.,  §700,  as  am.  by  L.  Duty  ef'shylg  to  mrrendcr  pfspcrty^r—Bowe  v. 

1877,  ch.  416,  amended.    The  proviidon  for  payment  to  Wilkins,  105  N.  Y.  323. 

the  Aheriff  of  costa,  charges  ana  expenses  as  a  condition  lien  of  aherifl. — Lynch  v.  Craiy,  52  N.  Y.   181; 

of  the  surrender  by  him  of  attached  property  where  the  Peetsch  v.  Sommers,  31  Am,  Div.  2.^5,  53  N.  Y.  Supp. 

438;  Treadwell  db  Co.  v.  Mead  Mfg.  Co.,  75  App.  Div. 
478,  78  N.  Y.  Supp.  283;  Wilkinson  v.  Raarmood,  80 
App.  Div.  378,  81  N.  Y.  Supp.  82;  Barton  v.  Fahner  C«., 

isowe  V.  u.  0.  itenector  uo.,  sn  uun  407;  weeton  v.  87  App.  Div.  35,  83  N.  Y.  Supp.  1041. 

Watts,  45  Hun   219,  approved  in   Pittsfield  National  Kiknt  of  sheriff  to  poanoase.— Haase  v.  Leverias, 

Bank  v.  Bayne,  140  N.  Y.  321.  330;  Lawlor  v.  Mamolia  38   N.  Y.   Supp.   432. 

Metal  Co.,  2  App.  Div.  552.  affd.,.  149  N.  Y.  501;  (TBrien  In  coantj  of  New  Torlc—- Easelslvn  v.  Union  Buretar 

V.  National  Conduit  4c  Cable  Co.,  43  Misc.  327;  French  ft  Guaranty  Co.,  82  App.  Div.  474,  81  N.  Y.  Supp.  532; 

V.  Bankverein  Suisse,  179  App.  Div.  371.    i  709  origin-  Plummer  v.  International  Power  Co.,  88  App.  Div.  452, 

ally  revised  from  code  of  proc.,  {  237,  last  sentence;  85  N.  Y.  Supp.  107;  J<mes  v.  Gould.  114  App.  Div.  120, 

1 289,  in  part;  1 240,  in  i>art.  99  N.  Y.  Supp.  789;  O'Brien  v.  National  Conduit  ft 

Bcrf*enee8.^-Fees  of  sheriff  generally,  for  execution  Cable  Co.,  43  Misc.  327,  87  N.  Y.  Supp.  131;  GadaUr 

of  warrant,  C.  P.  A.,  S  1558.  subds.  2,  5,  7,  and  8;  when  Tauncher  v.  Graff,  44  Miao.  418,  89  N.  Y.  Supp.  1019. 

warrant  deemed  annuUed,  Id..  1 7,  subd.  4.  Application  does  not  eitend  to  mvnlclpaieoat  of 

Applleatlon.~Union   District  Co.   v.    Union   Phar-  the  dty  of  New  Torlu— Oenowae  v.  Horn  (1921),   11^ 

macy  Co.,  6  N.  Y.  Supp.  539.  Misc.  120, 189  N.  Y.  Supp.  714. 

§  971.  Additional  provisdon  for  defendant's  relief. 

Where  the  sheriff  is  required  by  this  act  to  deliver  attached  property  or  the  proceeds 
thereof  to  the  defendant,  he  must  also  deliver  to  him,  unless  otherwise  specially  directed 
by  the  court  or  judge,  all  books  of  account,  vouchers,  evidence  of  debt,  muniments  of 
title,  or  other  papers,  relating  to  the  property,  either  real  or  personal,  or  to  its  proceeds; 
together  with  all  undertakings  relating  thereto  which  he  has  taken  Ih  the  course  of  the 
proceedings  and  which  have  not  been  fully  satisfied;  except  an  undertaking  given  by  the 
defendant  upon  the  discharge  of  property.  He  also  must  deliver  a  written  assignment, 
duly  acknowledged,  of  each  undertaking  so  delivered,  and  of  each  other  instrument  to 
which  the  defendant  is  thus  entitled,  an  assignment  of  which  is  necessary  to  perfect  or 
protect  the  defendant's  title  thereto.  The  defendant,  upon  his  own  application  only, 
also  must  be  substituted  in  place  of  the  sheriff,  or  the  sheriff  and  the  plaintiff  jointly, 
in  an  action  brought  as  prescribed  in  this  act;  but  the  court  or  judge  may  impose,  as  a 
condition  of  granting  the  order  of  substitution,  such  terms  as  justice  requires,  with 
respect  to  indemnity  and  payment  of  expenses.  The  defendant's  right  with  respect  to 
property  attached  and  not  disposed  of,  and  an  undertaking  or  other  instrument  to  which 
he  is  thus  entitled,  are  the  same  as  those  of  the  sheriff,  while  the  warrant  was  still  in 
force,  except  where  his  rights  are  specially  defined  or  regulated  by  law. 

DetlYatlon.— Code  eiv.  proc.,  1 710,  without  change        Might  of  plaintiff  to  eiamlnatlan  of  fcaolw.— 

of  substance;  originally  a  substitute  for  code  of  proc.,     Sprinfcfield  National  Bank  v.  Breitimc*  180  App.  Div. 
I  239.   in  part.  406,  167  N.  Y.  Supp.  476. 
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§  972.  Cancellmg  notice  attaching  real  property. 

At  any  time  after  the  wurant  of  attachment  has  been  vacated  or  annulled,  or  the 
attachment  has  been  dieoharged  as  to  real  property  attached,  the  court,  in  ita  diacretion, 
upon  the  application  of  any  person  aggrieved  and  upon  such  notice  ae  it  deems  just, 
may  direct  that  any  notice,  filed  for  the  purpoee  of  attaching  the  property,  be  cancelled 
of  record  by  the  clerk  of  the  county  where  it  is  filed  and  recorded.  The  cancellation 
must  be  made  by  a  note  to  that  effect  on  the  margin  of  the  record,  referring  to  the 
order;  and,  unless  the  order  is  entered  in  the  same  clerk's  office,  a  certified  copy  thereof 
must  be  filed  therein  at  the  same  time. 

DrthmUDD.— Code  civ.  pr«.,  I  Til,  u  ud.  br  I~  Wb«K  liar  cT  aierattoa  sraatrd— McKcu  y. 
IRTT.  Fh.  «16.  wiihoui  ehmtc;  ori^a^  nrted  (nm  N>iioo«l  lilc  An.,  34  MtM.  HI,  Kl  N.  Y.  Supp.  BSD. 
ndt  ol  proc.  1 132.  u  U  euicellsuciB  of  DOttew  ol  lU 

E  973.  When  sheriff  to  return  wazrant  and  his  proceedings. 

Where  a  warrant  of  attachment  has  been  vacated  or  annulled,  the  sheriff  forthwith  must 
file  in  the  clerk's  office  the  warrant  with  a  return  of  his  proceedings  thereon.  Upon  the 
appUcation  of  either  party,  and  proof  of  1^  sheriff's  neglect,  the  court  may  direct  him 
Eo  to  do,  forthwith,  or  within  a  specified  time, 

Dcrintkln.— Code  civ.  pioc,  i  712,  wiUuut  Ghuo;     A..  |  103,  nibdL  2.  «;  lutnlity  for  nrvlect,  [iL,  subd.  5; 


I  66,  in  put. 
■      "— -ra  o(  nmiidBm  by 


|Z«3:  R.  B..  pt.  3,     DHject  < 


CIVIL  PRACTICE  ACT 


976.  SMurily.™  "' ""™°  ™™ 

§  974,  Receivers,  generally. 

In  addition  to  the  caacs  where  the  appointment  of  a  receiver  ia  specially  provided 
for  by  law,  a  receiver  of  property  which  is  the  subject  of  an  action  in  the  supreme  court 
or  a  county  court  may  be  ap[K>iated  by  tiie  court,  in  either  of  the  following  cases: 

1.  Before  final  judgment,  on  the  application  of  a  party  who  utabliahes  an  apparent. 
right  to,  or  interest  in,  tho  property,  where  it  is  in  the  poaseesion  of  an  adverse  party' 
and  there  is  danger  that  it  will  be  removed  beyond  the  jurisdiction  of  the  court,  or  lost, 
materially  iujured,  or  destroyed. 

2.  By  or  after  the  final  judpnent,  to  carry  the  judgment  into  effect,  or  to  dispose  of 
the  property,  accordiag  to  its  directions. 

3.  After  final  judgiaent,  to  preserve  the  property  during  the  pendency  of  an  i^peal. 
The  word  "property,"  as  used  in  tins  sectioD,  includes  the  rents,  proGte,  or  other 

income,  and  the  increase,  of  real  or  personal  property. 

Dcri»tlan — Code  dv.   piM..    S7L<,  «  mm.   bv  L.  173;  Ubby  t.  Uhbj.  es  App.  Dir.  IS,  74  N.  Y.  3iii>|i. 

1S93,  ch.  am.  witbDLit  ch>3i.>:    in^ir^tllv  k  lubnltul*  G7:  Miak  t.  3tuiW  74  App.  DIt.  Its,  77  N.  Y.  aapp. 

for  coin  of  prof.,  t  2U.  tutili.  1.  2    r,  S74:  HMtinci  t.  Toawy,  121  App.  DiT.  SIS,  lOS  K.  f . 

BsTereDca. — AiMioni'  hy    r.i.viv.r    nnl    kbacad    by  Snap.  139;  Jtmiiiloinkr  v.  RoiMblaaiD.  125  App.  IHir. 

death  or  nmarftL,  C.  P.  A..  (  iTt:  r-i-nan  on  mppoint-  S*3.  101  N.  Y.  Supp.  MS^  PomnuU  t.  Miau  Rcmltr 

msaC  o[  HMsiver,   [i.,  {SO;  ju.l^mmi.   bow  tulad  ia  Co..  Ul  App.  Di<r.  SBt,  IM  N.  Y.  Supp.  S19;  Hon*  v. 

rnwTcr,  Id..  |S3I;  appointmsai  in  m  .inmanuil  kcUona,  Vu  N«w,   IS5  App.  Dir.  B33,  140  N.  Y.  Sun.  lOiS: 

Id.,  I  1171:  \a  pTx>«MdiDU  [or  di».]l  iti.m  ol  aatpanUon.  B>Dilb«rE  v.  Winahals.  S3  Miae.  ID,  102  N.  Y.  Supp. 

■■nenl  airpontion  I.,  }J  101.   lUi.     j;,Dn   uwulmrnt  of  SIS;  Johana  t.  Coobnos,  91  Qun  163.  3S  N.  Y.  Si^p. 

oorpomtioQ.  gsiunL  corpotBtinn  1  .    1  131;  io  Mlion  by  aJ7. 

srediear   to   compel   dLicovery    uF    y^r^^rtr.    C.    P.  A.,  PraipMtire  \n\mTj.—Oi^  r.    Diw.   48  Ann.   Div. 

tll91;   in    iiclioa    tar   ucousiiiili  ,>i    pirlrisnliip,    Id..  14<i,  At  N.  Y.  Supp.  793:  U.  3.  Lifs  la*.  Co.  r.  Bttin«OT, 

pirtDEnliip  L,   (75;  on  voLaaturv     .i.iiolutioa  of    ait-  32  MiK.  378.  uTlf.  Y.  Supp.  1. 

pontioQ.   Koarral   qorpontian   I..    Sil.H.     192,     194.   in  •ccBl**r  of  raBli  and  IHvlts.—IUppsport  v.  OtMa. 


l7.'f-lS0.°'"'^ 


'.    .'>!<^^(«nBrklly,  lT     MuhmtCan   Lie  _      __. 

ISO  App.  Di».  09.  167  N.  1 
^uixuHioB  of  proparty  AdTWie  parlr- — La  fen 
..  ii  M-71;  of  iniur-     474,  78  N,  Y.  Supp.  876;  ( 


(enemlly  lor  [tag  appoint rapnt  of  tecdfcn  «  nrpon-         Fendlas  appeal. — Hovard  t.   Robbini.   170  N.  ¥. 
tioni,  leneral  oarpontian  I..  [  309.  49^. 

UnUtatlon    open    pmnr    or     court.— Colmll    v.         CoDtlBnuea  pcalinc  appaal.— Oolir^  t.  Oarlleld 


GarSeld  Nat.  Bank,  119  N.  Y. 
"estloa.— OalluhEr 

'.  Bericelf,  29  Hun 

■  Doal  IndsineDt. 
.1,   I.  ^42.  nvg.  39  Kim  g 

Ilie*r.  38  App.  Div,  123.  .W  ...   ..  „..k^ . _. -^^ ..  - 

Bu.«h  BrmrinB  Co.,  41_  ,\pp.  DLv.  iji,  SS  N.  Y.  auM>-     Co.,  8S  Hon  451.  33  N.  Y.  Supp.  830. 


AppUestloa.— OalluhEr    v.     lUnis,    Zl    Hua    37B:         Uttt  Jaigmeat.— Klnc  i.  BarsM.  91  H 

AUord  r.  Bericel«,  29  Hun  633.  K.  Y.  Supp.  247,  affd.,  113  N.  Y.  476:  Oliai 

BaTora  Doal  IndsmeDt.— HallcnbKk  T.  Doaall,  94     hamUin  Trutt  Co.,  6S  Hun  Sll,  33  N.  Y.  Bat 


..         Pnctler.— Goniflton  t.  Bncher,  M  App.   Div.  97, 

Y.  Supp.  MS:  Matter  of     S7  N.  Y.  Supp.  747:  Holtaod  Co.  >.  Cnu.  Oas  A  Elec. 


g  976,  Application  for  appointment  of  receiver. 

Notice  of  an  Application  for  the  appointment  of  a  receiver  in  an  action,  before  judg- 
ment therein,  must  be  given  to  the  adverse  party,  unless  he  has  failed  to  appear  in  Uie 
action  and  the  time  limited  for  his  appearance  has  expired.  But  where  an  order  has 
been  made  directing  the  .'<pr\nce  of  the  summons  upon  a  defendant  by  pubfication,  the 
court,  in  its  discretion,  may  appoint  a  temporary  recdver,  to  receive  and  preserve  the 
property,  without  notice,  i>r  upon  a  notice  given  by  publication  or  otherwise,  ss  may 
be  proper.  But  where  the  action  is  for  the  foreclosure  of  a  mortgage,  which  mortgage 
provides  that  a  recei\'er  may  be  appointed  without  notice,  notice  shall  not  be  required. 

DerlTatlon.— Coils  civ.   proc.   <S  711.  a«  am.   by  L,  ApplkattOB.^Eltlin(m   t.    Perman    Bua.   Me..  Co., 

1S79.  clu  542.  L.  1903.  cb.  217.  vithout  cbanga  of  lub-  Sfl  Hun  0*.  30  N.  Y.  Supp.  773.  affd..  143  N.  Y.  ISO. 

-* AppolntmHt  •!   part*. — Woeriaboffer   t.    PaoplMt 

ii«  of  dtouoD   for  apwintianit  of  130  App.  Dir.  319.  lOS  N.  Y.  Supp.  SOA;  Cobs  T.  brl- 

tion.   (enon.1   corporadm   I..   { 309;  lett.  i^  App.  DiT.  348,  169  N.  Y^  Supp.  904. 

on  attomsy.EeasrBi.  Id.,  1311.  Ad*«n«  partr  sntitled  to  notice. — Oaiiao  r.  Ma^ar, 


k.  .^ 


T~^--'-'T5gw 


art  60  RECEIVERS  SI  976,  977 


§  976.  Security. 

A  receiver,  appointed  in  an  actioil  or  special  proceeding,  must  execute  and  file  with 
the  proper  clerk,  before  entering  upon  his  duties,  a  bond  to  the  people,  with  sufficient 
sureties,  in  a  penalty  fixed  by  the  court,  judge  or  referee  making  the  appointment,  con- 
ditioned for  ^e  faithful  discharge  of  his  duties  as  receiver.  The  court,  or,  where  the 
order  was  made  out  of  court,  the  judge  making  the  order  by  or  pursuant  to  which  the 
receiver  was  appointed,  or  his  successor  in  office,  at  any  time  may  remove  the  receiver 
or  direct  him  to  give  a  new  bond,  with  new  sureties,  with  the  like  condition.  But  the 
foregoing  provisions  of  this  section  do  not  apply  to  a  case  where  special  provision  is 
made  by  law  for  the  security  to  be  given  by  a  receiver,  or  for  increasing  the  same,  or 
for  removing  a  receiver.  A  receiver  who,  having  executed  and  filed  a  bond  as  provided 
for  in  this  section,  before  presenting  his  accounts  as  receiver,  must  give  notice  to  the 
surety  or  sureties  on  his  official  bond  of  his  intention  to  present  his  accounts,  not  less 
than  eight  days  before  the  day  set  for  the  hearing  on  said  accountmg.  The  same  notice 
must  be  given  to  such  surety  or  sureties  where  the  accounting  is  ordered  on  the  peti- 
tion of  a  person  or  persons  other  than  the  receiver,  and  in  no  case  shall  the  receiver's 
accounts  be  passed,  settled  or  allowed,  unless  the  said  notice  provided  for  in  this  section 
shall  have  first  been  given  to  the  surety  or  sureties  on  the  official  bond  of  such  receiver. 

Dcfflfatl»n«->Code  dv.  proc.,  1 715,  tm  tm.  by  L.  1877,  Div.  16a  55  N.  Y.  Supp.  728;  Cari  y.  M«iyer.  51  App.  Div  • 

eh.  416.  L.  1896,  ch.  94,  witbout  chance  of  substance.   The  564  N.  T.  Supp.  1077. 

natter  omitted,  leferring  to  the  eaeeutite  of  bond  by  ■ucntfon  aai  tllMr«— Mubtein  Co.  v.  City  of  New 

fidelity  company,  etc,  is  eoverrd  by  seotioD  under  **Be-  York,  213  N.  Y.  306;  Edgeriey  ▼.  Blackburn.  140  App. 

mrity  '*  in  ceneral  practice  provisioiis  (|  156.  ante).  Div.  419,  422,  125  N.  Y.  Supp.  853. 

Kcrci«iiecs.-~Oeneral  reculations  as  to  bonda  and  UsMUty  of  iwetles.— Stiattoa  v.  City  Trust.  Bale 

undertakings.  C.  P.  A.,  ||  148-162.     Security  for  costs  Dep.  A  8.  Co..  69  App.  Div.  322.  74  N.  Y.  Supp.  670; 

by  reodver  before  action,  rules  of  civil  practice,  176.  Stratton  ▼.  City  Trust,  Safe  Dep.  k  S.  Co.,  86  App.  Div* 

^ABplteattoa.^Matter  of  Spies,  92  App.  Div.  175.  86  561.  83  N.  Y.  Supp.  780;  Thompson  v.  McGrefcor,  9 

K.  Y.  Supp.  1043.  Abb.  N.  C.  138,  revd.  oo  other  grounds,  81 N.  Y.  592. 

SafllcleBCir  of  feond.— Thompson  v.  Denner.  16  App. 

§  977.  Powers  of  receivers  to  hold  real  property. 

A  receiver  appointed  by  or  pursuant  to  an  order  or  a  jud{pnent  in  an  action  in  the 
Bopreme  court  or  a  county  court  may  take  and  hold  real  property  upon  such  trusts 
and  for  such  purposes 'as  the  court  directs,  subject  to  the  direction  of  the  court,  from 
time  to  time,  respecting  the  disposition  thereof. 

DtiflfBtiMfc^Code  civ.  proc..  1 716,  as  am.  by  L.  1895.        M«rt|Me  feraekMure^^ScfairarU  v.  Alexander,  178 
eh.  946,  L.  1909.  eh.  65.  without  change;  origmally  revised     App.  Div.  641,  165  N.  Y.  Supp.  191. 
from  L.  1845,  oh.  112. 1 1.  nrtltloii.— Rinehart    v.    Haseo   Building   Co..    153 

App.  Div.  153,  138  N.  Y.  Supp.  258. 


1-.— 


56  App.  Div.  575,  73  N.  Y.  Supp.  328;  Grover  v.  Mc-         When  notfec  tmi  icqnlNd.— Citisens'  Sav.  Bank  vr  ^ 

Nedey,  72  App.  Div.  575.  76  N.  Y.  Supp.  559;  Frsnken-  Wilder,  11  App.  Div.  63.  42  N.  Y.  Supp.  481:  Fletdie.  i 

stein  V.  Hamburger,  73  App.  Div.  352.  76  N.  Y.  Supp.  818.  v.  Krupp,  35  App.  Div.  586,  55  N.  Y.  Supp.  146;  Conrqy  ..  ^ 

Ifottee  of  »ppllaitioii^— Straus   v.  Minkowski.  181  v.  Polstein.  150  App.  Div.  832.  135  N.  Y.  Supp.  419;  -ttl 

App.  Div.  877,  169  N.  Y.  Supp.  442;  Coleman  v.  Good-  Forrter  v.  Moore,  73  Hun  244.  25  N.  Y.  Supp.  1032.  -.^. 

man,  37  Misc.  517,  75  N.  Y.  Supp.  973.  v 


>! 


.,:.i 


S§  978-880  CIVIL  PRACTICE  ACT  art.  61 


ARTICLE  61 
Disposition  of  property  in  litigation 

dec  978.  Diapodtioa  of  property  in  aotion  or  prooeedinc. 
970.  Di^poation  of  uroperty  by  sheriff  on  order  of  oourt. 
980.  Sale  of  periahable  property. 

§  978.  Disposition  of  property  in  action  or  proceeding. 

Where  it  is  admitted  by  the  pleading  or  examination  of  a  party,  that  he  has^  in  his 
possession  or  under  his  "control,  money,  or  other  personal  property  capable  of  delivery, 
which,  being  the  subject  of  the  action  or  special  proceeding,  is  held  by  him  as  trustee 
for  another  party,  or  which  belongs  or  is  due  to  another  party,  the  court,  in  its  discre- 
tion, may  grant  an  order,  upon  notice,  that  it  be  paid  into  or  deposited  in  court,  or 
delivered  to  that  party,  with  or  without  security,  subject  to  the  further  direction  of 
the  court. 

Dertfmtfon* — Code  eiv,  proe.,  1 717,  as  am.  by  L.  1877,  ch.  416,  witliout  ohan8»;  originally  leriaed  from  code  of 
proc..,  I  3d  4,  in  part. 

§  979.  Disposition  of  property  by  sheriff  on  order  of  court. 

Where  the  oourt  has  directed  a  deposit  or  delivery,  as  prescribed  in  the  last  section, 
.  or  where  a  judgment  directs  a  party  to  make  a  depoEdt  or  delivery,  or  to  convey  real 
property,  if  the  direction  is  disobeyed,  the  court,  by  order,  besides  punishing  the  disobe- 
dience as  a  contempt,  may  require  the  sheriff  to  take,  and  deposit  or  deliver,  the  money 
or  other  personal  property,  or  to  convey  the  real  property,  in  conformity  with  the  direc- 
tion of  the  court. 

DerlTatloii. — Code  oiv.  proe..  f  718,  without  change;  originally  levieed  from  oode  of  proo.,  §  244,  in  part. 

§  980.  Sale  of  perishable  property. 

It  shall  be  lawful  for  the  court  in  which  an  action  or  special  proceeding  is  penc^g,  or 
a  judge  thereof,  on  the  application  of  any  party^  to  make  any  orcler  for  the  sale,  by  any 
person  or  persons  named  in  such  order,  and  in  such  manner,  and  on  such  terms  as  the 
court  or  judge  may  think  desirable,  of  any  goods,  wares,  or  merchandise,  which  are  the 
subject  of  such  action  or  special  proceeding,  and  which  may  be  of  a  perishable  nature  or 
likely  to  be  injured  from  keeping. 

Defftvatton.— New.     Derived  from  English  practice  act,  order  50,  rule  2. 


art.  62  REAL  PROPERTY  ACTIONS;  GENERAL  PROVISIONS  {$  981-984 


ARTICLE  62 
Real  property  actions ;  general  provisions 

• 

8eo.  981.  Defendant,  how  pravantcd  from  committuic  waste  or  damafe. 

082.  Wliea  otder  for  mxmy  may  be  made. 

083.  Content*  and  •errioe  of  order. 

084.  Authority  oi  party  under  order. 

086.  When  and  how  eoort  may  eompel  delivery  o£  poanoawon  of  real  property  to  purchaser. 
080.  Sale;  noCiee  of;  how  oondueted. 

087.  Pornases  by  oertain  offioera  prohibited;  penalty. 

088.  PeiBonB  bound  by  jodcment  m  oertain  actions. 
SpMial  prooeediagB  to  recover  real  prc^erty. 


§  981.  Defendant,  how  prevented  from  committing  waste  or  damage. 

If,  during  the  pendency  of  an  action  to  recover  a  judgment  affecting  the  title  to,  or 
the  possession,  use  or  enjoyment  of  real  property,  the  defendant  commits  waste  upon,, 
or  does  any  other  damage  to,  the  property  in  controversy,  the  court  or  a  judge  thereof,  upon 
the  application  of  the  plaintiff  and  due  proof  of  the  facts  by  affidavit,  may  grant,  with- 
out notice  or  security,  an  order  restraining  him  from  the  commission  of  any  further 
waste  upon  or  damage  to  the  property.  Disobedience  to  such  an  order  may  be  punished 
as  a  contempt  of  the  court.  This  section  does  not  affect  the  plaintiff's  right  to  a  per- 
manent or  tempcNrary  mjimction  in  such  an  action. 


!ode  civ.  proo.^  1 16S1.  without  cbanite  of  AppUcatioii. — Thompson  v.  Manhattan  Ry.  Co.,  130 

substance,  except  to  broaden  its  application  to  all  real  N.  Y.  360;  Chamberlain  v.  Childs'  Unique  i>aiiy  Co., 

property  actions;  ortciaally  revised  from  R.  8.,  pt.  3,  ch.  5,  52  Misc.  371, 104  N.  Y.  Supp.  012;  Chamberlain  v.  Childs. 

tit  5.  If  18.  10.  Unique  Dairy  Co.,  54  Misc.  56,  105  N.  Y.  Supp.  370; 

Eerarences. — ^Authority  for  appearance  of  attorney  Trustees  v.  Matteson,  12  St.  Rep.  370;  Wsatneriy  r. 

in  real  property  action,  rules  of  civil  practice,  55.    Ac-  Wood.  20  How.  Pr.  404:  People  v.  Alberty,  11  Wend.  160, 

tion  for,  generally,  real  property  L,  8|  520-528;  order  to  Caithif  and  remoniis  trees. — Uttlejohn  v.  LefiBnic- 

mevent  waste  by  person  in  possession  under  execution,  wdi,  40  App.  Div.  13,  57  N.  Y.  Supp.  830;  Wagner  v. 

C  P.  A.,  8  720;  action  to  prevent  injury  by  reversioner,  Qarin,  155  App.  Div.  727. 140  N.  Y.  Supp.  036. 
real  property  1.,  1 581. 

§  962.  Wh«ii  ordtf  for  survey  may  be  made. 

If  the  court  in  which  an  action  relating  to  real  property  is  pending  is  satisfied  that 
a  survey  of  any  of  the  property  in  the  possession  of  either  party,  or  of  a  boundary  line 
between  the  parties,  or  between  the  property  of  either  of  ihem  and  of  another  person, 
IS  necessary  or  expedient  to  enable  either  party  to  prepare  a  pleading  or  prepare  for 
trial  or  for  any  other  proceeding  in  the  action,  upon  the  application  of  either  party, 
upon  notice  to  the  party  in  possession,  it  may  make  an  order  granting  to  the  applicant 
leave  to  enter  upon  that  party's  property  to  make  such  a  survey. 

DerlfBtlan. — Code  civ. j>roc.,  |  1682,  without  change;     Div.  404^  85  N.  Y.  Supp.   080;   Howe^s  Cave  Lime  & 
oriAnally  rsrised  from  R. 
Avpliaitioiu— Sutter 


V.  proc.,  I  1682,  without  change;     Div.  404,  85  N.  Y.  Supp.   080;   Howe's  Cave  Lime  & 
L.  8  jpt.  3.  ch.  5,  tit.  3,  |  13.  Cement  Co.  v.  Howe's  Chive  Assn.,  88  Hun  554,  34  N.  Y. 

V.  CSty  of  New  York,  80  App.      Supp.  848. 


§  983.  Contents  and  service  of  order. 

An  order  made  as  prescribed  in  the  last  section  must  specify,  by  a  description  as 
definite  as  may  be,  the  property  or  boundary  line  to  be  surveyed,  and  the  real  proj)erty 
of  the  adverse  party  upon  which  it  is  necessary  to  enter  for  that  purpose.  A  copy  there- 
of must  be  served  on  the  owner  or  occupant  of  that  property  before  entry  thereupon. 

u — Code  dv.  proc..  |  1683,  without  change;  originally  revised  from  R.  S..  pt.  3.  ch.  5,  tit.  3,  f  14. 


§  984.  Authority  of  party  under  order. 

After  serving  a  copy  of  the  order,  as  prescribed  in  the  last  section,  the  party  obtain- 
ng  it,  his  necessary  surveyors,  servants  and  agents,  may  enter,  for  the  purpose  of  mak- 
ng  the  survey,  upon  the  real  property  described  in  the  order,  and  may  there  make  the 
nirvey;  but  each  peison  so  entering  is  responsible  for  any  unnecessary  injury  done  by 
urn;  and  the  party  procuring  the  order  is  responsible  for  such  an  injury  done  by  any 
person  so  entering. 

BuliBttoik — Code  oiv.  ptoe.,  1.1984,  without  change;  originaify  revised  from  R.  S.,  pt.  3,  ch.  5,  tit.  3,  |  15. 

§  986.  WheQ  and  how  court  may  compel  delivery  of  possession  of  real  prop- 
ntf  to  purchaser. 

Where  a  judgment  in  an  action  affecting  the  title  to,  or  the  possession,  enjoyment 
r  use  of  real  property  allots  to  any  person  a  distinct  parcel  of  real  property,  or  contains 


§§  »85,  086  CIVIL  PRACTICE  ACT  art,  62 

a  direction  for  the  sale  of  real  property,  or  confirms  such  an  allotment  or  sale,  it  also 
may  direct  the  delivery  of  the  possession  of  the  property  to  the  person  entitled  thereto, 
except  in  a  case  where  it  is  expressly  prescribed  by  statute  that  the  judgment  may  be 
enforced  by  execution.  If  a  party,  or  his  representative  or  successor,  who  is  bound  by 
the  judgment,  withholds  possession  frcHu  the  person  thus  declared  to  be  entitled  thereto, 
the  court,  by  order,  in  its  discretion,  'besides  punishing  the  disobedience  as  a  contempt, 
may  require  the  sheriff  to  put  that  person  into  possession.  Such  an  order  must  be  exe- 
cuted  as  if  it  was  an  execution  for  the  delivery  of  the  possession  of  the  property. 


]>erlf»tlon«— Codo  civ.  proc.,  §  1675,  ivithout  ofaansn  Eemedy  of  »iif c liiii f ^— DavJctoon  ▼.  Weed,  31  App, 

of  substance,  except  to  broaden  its  application  to  all  real  Div.  579,  48  N.  Y.  Supp.  866;  Greene  ▼.  Qeicer,  46  App. 

property  actions;  originally  revirad  from  R.  S.,  pt.  3,  rh.  1,  Div.  210,  61  N^  Y.  9«k>.  534;  Unioii  Tniat  Co.  v.  DHgsa, 

tit.  2,  I  152,  in  part.  62  App.  Div.  218,  219,  70  N.  Y.  SvpfK  947. 

Bcfcrences. — Wilful   disobedience   of   a   mandate   a  Centempl. — ^Ketchum  v.  Edwaid,  158  N.  Y.  534; 

criminal  contempt,  judiciary  1.,  {  750;  execution   for  the  Fromme  ▼.  Jarecky,  19  Miac  483,  43  N.  Y.  Supp.  1061; 

delivery  of  the  posseesion  of  real  property,  C.  P.  A.,  1 644.  Lawrence  v.  ConlOD.  26  Miae.  44.  66  N.  Y.  Supp.  345; 

DlMretion.— Title  Guaranty  ft  Trust  Co.  v.  American  Barnard  v.  GranU.  79  Hun  413,  29  N.  Y.  Supp.  8nS. 

Power&Const.Co..95App.Div.  192,88N.Y.  Supp.502;  Lamm  at  ttme  Insiilllclciit  ffCMon  for  denytec 

Riegel  Contracting  ft  Supply  Co.  v.  Seigel,  110  Miac  710,  appBcstloii.— Albany  County  Savings  Bank  v.  Barton 

181  N.  Y.  Supp.  807.  (1921),  115  Mieo.  233,  189  N.  Y.  Supp.  650. 

Bi  parte  »ppllratl9ii.— Smith  v.  Brotsch.  99  Misc.  . 
371,  163  N.  Y.  Supp.  986. 

§  986.  Sale;  notice  of;  how  conducted. 

A  sale  of  real  property  made  in  pursuance  of  a  judgment  in  an  action  affecting  the 
title  to,  or  the  possession  of,  enjoyment  or  use  of  real  property,  must  be  at  public  auction 
to  the  highest  bidder.  Notice  of  such  sale  must  be  given  by  the  officer  making  it,  as 
prescribed  for  the  sale  by  a  sheriff  of  real  property  by  virtue  of  an  execution,  unless  the 
property  is  situated  wholly  or  partly  in  a  city,  or  in  an  incorporated  village  of  the  first  class 
in  which  a  daily,  semi-weekly  or  tri-weekly  newspaper  is  published,  and,  in  that  case,  by 
publishing  notice  of  the  sale  in  such  a  daily,  semi-weekly  or  tri-weekly  paper,  at  least 
twice  in  each  wedc  for  three  successive  weeks,  or  in  a  weekly  paper  published  in  a  city 
or  in  such  incorporated  village  of  the  first  class,  once  in  each  of  the  six  weeks  immedi- 
ately preceding  the  sale,  or  in  the  coimties  of  New  York  and  Kings  in  two  such  daily 
papers.  If  the  property  be  situated  in  a  city  in  which  no  newspaper  is  published,  and 
there  be  an  adjoining  city,  in  the  same  or  another  county,  in  which  a  newspaper  is  published, 
such  notice  may  be  published  either  twice  a  week  for  three  successive  we^  immediately 
preceding  the  sale  in  a  daily,  semi-weekly  or  tri-weekly  newspaper  of  the  latter  <aty 
or  once  a  week  for  six  successive  weeks  immediately  preceding  the  sale  in  a  weekly 
newspaper  of  such  city.  If  the  officer  appointed  to  make  such  sale  does  not  ai^)ear  at 
the  time  and  place  where  such  sale  has  been  advertised  to  take  place,  the  attorney  for 
the  plaintiff  may  postpone  or  adjourn  such  sale  not  to  exceed  four  weeks,  during  which 
time  such  attorney  may  make  application  to  the  court  to  have  another  person  appointed 
to  make  such  sale.  Notice  of  the  postponement  of  the  sale  must  be  published  in  the 
paper  or  papers  wherein  the  notice  of  sale  was  pubhshed.  The  terms  of  the  sale  must 
be  made  known  at  the  sale,  and  if  the  property  or  any  part  thereof  is  to  be  sold  subject 
to  the  right  of  dower,  charge  or  lien,  that  fact  must  be  declared  at  the  time  of  the  sale. 
If  the  property  consists  of  two  or  more  distinct  buildings,  farms  or  lots,  they  shall  be 
sold  separately,  unless  otherwise  ordered  by  the  court;  but  where  two  or  more  build- 
ings are  situated  in  the  same  city  lot,  they  shall  be  sold  together.  (Am.  by  L.  1922,  ch.  86,  in 
effect  March  7, 1922.) 

DerlTmtloii.~<:ode  civ.  proc.,  S 1678,  as  am.  by  L.  1881.  Berfen,  58  N.  Y.  4<H;  Mofr  v.  Plowi,  66  App.  Dhr.  544, 78 

cb.  682.  L.  1894.  oh.  263.  L.  189G.  ch.  152.  L.  1898.  ch.  662.  N.  Y.  Supp.  364;  Eleventh  Ward  Sar.  Bank  v.  Hay,  55 

L.  1915.  ch.  319,  L.  1916.  ch.  587,  L.  1917.  eh.  2M.  L.  1918.  How.  Pr.  444;  Baebe  v.  DoedMr,  41  N.  Y.  Supor.  Ot  15a 

ch.  650.  without  chance  of  substance  except  to  broaden  afifd.,  67  N.  Y.  429. 

appKmtion  to  all  real  piopoity  actions;  originally  revised  H%lM«t  Mddcsr.— Leslie  ▼.  SbiatofEft  BreiriiDc  Co.,  S: 

from JL  S..  pt.  3.  rh.  &.  tit.  3.  M  56.  57.  Misc.  129,  64  N.  Y.  Supp.  1069:  Irving  Sav.  Inst.  ▼.  Rob- 

■cremces.— Place  of  sale  of  real  property  adjudged  inson,  35  Misc.  449,  71  N.  Y.  Supp.  193. 

tobe  sold  geoerally,  and  conduct  of  sale,  C.  P.  A.,  H  506-  Order    rellevliiK    pwiiMmii     ftani    Ud«««Ely   ▼. 

508;  notice  of  sale  under  execution.  Id..  §|  712,  713,  716;  Matthews.  128  App,  Div.  513, 112  N.  Y.  Simp,  788. 

such  sale,  how  conducted.  Id.,  H  715-717;  sale  in  action  Notice  of  sale;  vvblleatteiiv— Abbot  ▼.  Oinnn,  9 

for  dower,  real  property  I.,  f  485;  sale  of  real  property  of  N.  Y.  665;  Kingsland  v.  Fuller.  157  N.  Y,  507.  r^vg.  8l 

incompetent  or  wfant.  Id.,  (f  1385-1409;  fees  for  sale.  Id.,  App.  Div.  813.  53  N.  Y.  Supp.  624;  Frasier  v.  Swimm,  71 

1 1546;  stay  of  sale  in  partition  or  foreclomirs;  rules  of  App.  Div.  53,  79  N.  Y.  Supp.  787;  BidliU  v.  Dootar,  d. 

avil  practice.  249.  260;  sales  of  realesUte  in  first  judicial  \fisc.  209,  53  N.  Y.  Supp.  525;  Collins  y.  MoArthur.  8S 

distnet.  special  term  rules,  first  district,  14.  Misc.  540,  67  N.  Y.  Supp.  460;  Cortland  Savina  Bank  ▼ 

Cumtlfe  statute  Mnstltntloiua.— Hedley,  Inc.,  v.  lightall  53  Misc.  423,  103  N.  Y.  Susp.  388;  Wridit  ▼ 

Lo^is  (1921),  116  Misc.  605,  191  N.  Y.  Supp.  250.  ASerman.  97  Miso.  163,  162  N.  Y.  8m.  iS'livSm  ▼ 

A^f^^lf  ft  '^■«^--^"«  V.  De  U  Rionda,  125  N.  Y.     Johnson.  22   Hun  115;  Valentine  v.TkeOi.  26   Han 
o«o,  <M  ot.  Rep.  267.  456. 

Oondnct;  powers  of  ieierae.*-Peopie  ex  x«L  Day  v.        KMIee  of  pof  tpoMriacnt.— Baehstma  v.  Sehnlts,  IM 


art.  62 


REAL  PROPERTY  ACTIONS;  GENERAL  PROVISIONS  §§  987-989 


N.  T.  168,  affc.  45  Hun  191;  Snroule  v.  DaviM,  69  App. 
DiT.  502.  506.  75  N.  T.  Supp.  239.  ttttd^  171  N.  Y.  277. 

NOTrsDMcrt  wlwt  rMudtntet^— WiUiams  ▼.  Colwell, 
14  App.Div.  26. 43  N.  T.  Supp.  720. 1167;  Le  MMsena  v. 
Stonxu  62  Apo.  Div.  153.  70  N.  Y.  Supp.  882. 

StetcmcBt  of  teram  of  wle^— Andrews  v.  O'Ma- 
hon^,  112  N.  Y.  567;  Banta  v.  Merchant,  45  App.  Div. 
141, 61 N.  Y.  S«mp.  218;  Termanaen  v.  Matthews.  49  App. 
Div.  163.  63  N.  Y.  Supp.  115:  Gonkm  y.  Risor.  109  App. 
Div.  537.  96  N.  Y.  Supp.  566:  Smith  v.  Janris.  26  Mise. 


507,  57  N.  Y.  Supp.  483;  Wiohman  v.  Aachpurvis,  18  St. 
Rco.  339;  SchrU  v.  EUdna.  10  N.  Y.  Supp.  167. 

depAnto  aalM  of  pueeto^-^^uningham  v.  Caasidy 
17  N.  Y.  276.  7  Abb.  183;  Uhlfelder  vrTamaen,  18  Mise. 
173.  175.  41  N.  Y.  Supp.  438;  Titcomb  v.  Fonda.  J.  A  G. 
R.  Co.,  38  Misc.  630.  78  N.  Y.  Supp.  226;  Hemmer  v. 
Huatace.  51  Hun  457.  3  N.  Y.  Supp.  850;  Wallace  v.  Fee- 
ley.  61  How.  Pr.  225,  affd..  88  N. T.  646. 

teaili  wlthoat  notice.— Matter  of  PhiUp.  95  Misc. 
709.  160  N.  Y.  Supp.  49. 


§  987.  Purchases  by  certain  officers  prohibited;  penalty. 

Neither  a  commissioner  or  other  officer  making  a  sale  as  prescribed  in  the  last  section, 
or  a  guardian  of  an  infant  party  to  the  action,  or  any  person  for  his  baiefit,  directly 
or  indirectly,  shall  purchase  or  be  interested  in  the  purchase  of  any  of  the  property 
sold;  except  that  a  guardian,  where  he  is  lawfully  authorized  to  do  so,  may  purchase 
for  the  benefit  or  in  behalf  of  his  ward.  The  violation  of  this  section  is  a  misdemeanor; 
and  a  purchase  made  contrary  to  this  section  is  void.  But  no  action  shall  be  broud^t 
for  or  in  respect  to  real  property  by  a  person  claiming  that  the  property  has  been  here- 
tofore sold  under  a  jud^ent  in  an  action  directing  the  sale  wherein  there  were  infant 
defendants  for  whcnn  a  guardian  ad  litem  had  been  appointed,  and  the  pronises  were 
sold  at  public  auction  and  purchased  by  or  on  behalf  of  such  guardian  ad  litem,  com- 
missioner or  other  officer,  and  where  the  deed  to  the  premises  so  purchased  has  been 
recorded  in  the  proper  office  for  thirty  years,  unless  such  action  ^11  be  commenced 
within  six  months  after  September  first,  nineteen  hundred  and  sixteen. 


DcflffttlDBr— Code  civ.  proc..  1 1679.  aa  am.  by  L.  1916,  411;  O'Brien  v.  Reformed  Church,  10  App.  Dir.  605,  42 

eh.  585.  without  chance  of  aubakanoe;  originauy  reviaed  N.  Y.  Supp.  366;  Ducan  v.  Denyae.  13  App.  Div.  214.  43 

Cram  R.  S..  pt.  3,  eh.  6.  tH.  8. 1  58.  N.  Y.  Supp.  308;  Taylor  v.  Klmn.  47  App.  Div.  343,  62 

In  gciMnL— Fort>ea  v.  Habey,  26  N.  Y.  63:  Terwilli-  N.  Y.  Supp.  4;  Dugan  v.  Sharkey,  89  App.  Div.  161.  85 

r  ▼.  Brown.  44  N.  Y.  237;  O'Donoghue  v.  Boea.  159  N.  Y.  Supp.  778;  NlcKean  ▼.  Hill.  166  App.  Div.  18,  151 

.  Y.  87,  101;  Kunold  v.  Behnnan.  114  Miao.  682.  N.  Y.  Supp.  689;  Munaell  v.  Munsell.  33  Miao.  185.  68 


r 


AMllAttNi^— Boyer  v.  Eaat,  161 N.  Y.  580;  Stnuiaa  v.     N.  Y.  Supp.  329. 
Bondheim,  162  N.  Y.  460;  KuUinan  v.  Cox.  167  N.  Y. 


§  988.  Persons  bound  by  judgment  in  certain  actions. 

In  an  action  brought  to  recover  a  judgment  affecting  the  title  to,  or  the  possession, 
use  or  enjoyment  of  real  prc^rty,  all  the  proceedings  and  the  judgment  shall  bind,  in 
addition  to  the  persons  who  are  bound  by  the  filing  of  a  notice  of  pendency  of  the  action 
pursuant  to  law,  all  persons  who  acquire  inchoate  dower  in  the  real  property  described 
in  the  notice  of  pendency  of  the  action  after  the  filing  of  such  notice  and  also  all  persons 
bom  between  the  filing  of  such  nol^ce  of  pendency  of  action  and  the  entry  of  judgments 
m  such  action  who  would  have  been  bound  by  such  proceedings  if  bom  after  such  judg- 
ment; provided  the  court,  in  its  discretion,  at  any  time  before  final  judgment,  may  allow 
any  such  person  to  intervene  or  may  require  that  he  be  brought  in  as  party,  or  may  make 
such  other  order  or  provision  for  the  protection  or  recognition  of  his  rights  as  justice 
may  require  and  the  circumstances  of  the  case  pemit.  In  admitting  such  new  party  or 
requiring  such  new  party  to  be  brought  in,  the  court  may  give  or  refuse  leave  to  answer; 
may  permit  or  direct  that  the  answer  of  any  other  defendant  or  defendants  stand  as 
his  answer;  may  direct  that  the  action  retain  its  place  on  the  calendar;  may  require 
or  dispense  with  the  appointment  of  guardian  ad  litem;  may  allow  a  new  trial  or  any 
re-iiearing;  or  may  direct  that  all  or  any  part  of  the  proceedings  stand  and  bind  such 
new  party,  or  may  make  or  impose  any  other  provision,  term  or  condition  that  to  the 
court  may  seem  proper. 


^      ^     ,  ^  .        *»X-  WC"  .1  l*71a.  aa  added  by  L.  1916.  oh.  618,  without  chaose  of  aubatance,  exoept  to 

bioadn  ita  pnyimann  to  include  all  real  property  actions. 

§  988.  Special  proceeding  to  recover  real  property. 

A  special  proceeding  to  recover  real  property  cannot  be  taken  except  in  a  case  spe- 
sially  prescribed  by  law. 

emmltoii.— Code  dr.  proc.,  |  1688 


CIVIL  PRACTICE  ACT 


Action  to  recoTer  real  property 

]N*le  of  lolnt  kglslsdn  mmmltlcer-Art.   1   of  The  foUowiiu  maiota  bare  beta  omitlsd:  1 1S13.  ■■ 

1. 1,  di.  Uofi»dadv.pnn.  iaenl)tled"ActlDiitarHiov<ir  nnnsiwiy^  |Tl"8,  1521,  1621.  1433  M  mmMe—ry,  ia 

reftl  pnpcTty/^  uid  u  taitmlij  iel«Tfld  to  u  "Eject-  viev  of  the  ffuiei«l  piDviacaij  «  levaruiDa,  pertifle  aid 

nnnt."    The  Mtion  authoriMd  by  the  uticle  Is.  bowever,  UDeodmeiit  IH  96,  105,  161,  ute);  end  |  ISK,  vluiA 

..___i._  ...._  ... , .  _,... .  -.-■--^  tbmid  piobeU]' hem  baca  n|M«]ed  by  L.  1811,  ah.  SW. 

-  repoBhiit  the  jwoTuioiu  ot  the  oode  For  m  Hnoiui  tziilin 

eieetnHDt  nit*,  end  llie  TUntiuc  of  tba  4nal  jodsmiBtaB 

1  any  ehauBs  in  the  Gnt  iiuL  with  ilw  pcibility  og  the  (eoond  tiUl  ol  k 

t.  proc  imiTinau.    n  1S8(K18S5  fiiu]  judcment  for  defeodaot.     With  tina  repeil.  1  1S29  ia 

vhiflh  nf«  to  aotiont  of  "ejeetnMnt "  havt  bem  inawted  without  eSeM.  ] 
without  chance  in  this  reepect- 

D  .  withholcKo^  raai  property. 

A  uiUn  of  laod*  held  advendy. 

A  'sisoDet  or  nnuundecmaa  after  tenant'*  dsfault. 

N  '   d  aptiooal  defondanta- 

W  toay  Em  brought  for  noa.fiayTUent  of  rent. 

A  a-paymeat  of  rent  vrheo  richt  of  re-entry  ia  reeerred. 

Pi  .r?jud«a.eat  o(  rent  in  «rir. 

Ai  at  iQ  nrraar  to  be  Stated  ia  iudcmeat. 

R  •!  propaity  to  pareon  payins  rent  ia  vreai. 

\^  rty  by  plaiDtin,  wbea  set  off  againat  rent. 

A'  ,.'  .'   9t  occupaala  of  apartmenta. 

V.  uua  tihiintiff  may  reeovac  tcainit  one  defendant  nbjeot  to  rifbta  of  olhsa, 

£xmratiaa  o(  plaiutiri  title  before  trial 

EOeet  of  juJ^eat  reDdvad  liter  teial  of  l«ue  of  faet. 

IDIO.  Efleet  of  judiment  randerad  otharwfn  tiuia  upOD  trial  of  iaeue  ol  hot. 
'l.  Dama«  reooTenl>lei  BetroO  br  defendant. 

l-«.  UmltAUon  of  Mtione  under  Ihia  artide  in  oartain  eitle*. 

§  990.  Damages  for  withholding  real  property. 

In  an  action  to  recover  real  propetty,  or  the  poaaeeaioa  tiiereof,  the  pltuntifF  may 
demand  in  hie  complaint,  and  in  a  proper  case  recover,  damages  for  withholding  the 
property.  Those  damages  include  the  rente  and  profits  (ht  tJie  valoe  of  the  use  and 
occupalJon  of  the  property  where  eitiier  can  be  recovered  legally  by  the  phuntiff. 


DvrlTadOD.— Coda  dv.  pnc,  fi  1496,  1497.  without     t.  Cumminn,  35  Hun  23.  mvd.  on  nthn  (loundi.  IM 
chuK.  N.  Y.  K:  jbdereon  v.  Appleton,  4S  Hun  534.  1  N.  Y. 

■chrcnee*.— Stetute    oF    limitatioiu    applicable    to     Bupp.  319.  afU.,  112  N.  Y.  104;  Tbonuu  v.  Onad  View 


olejooUnent,  C.  P.  A.,  1131-43;|oinderof  cauM,  Beach  R.  Co.,  78  Hun  601.  28  N.  Y.  8upp.  201 :  .Irenta  v. 

of  aetioo.  Id„  t  258:  inleipleader.  Id..  I  2ST:   triahla  bv  Lont  Iibnd  R.  Co..  89  Hun  130.  34  N.  Y.  Supp.  1085, 

tuy.  Id.,  I  425;  judfi^I  enForced   by  execution.    Id.  aSri..  156  N.  Y.  I;  Rocks  r.  Um^ng.  74  N.  Y.  437. 

!fH;  definition  of  ejectment,     generai    cmutrixi^tian  1..  Cnnilllahit.  allefalicms  aa  lo  profita — Ryan  v.  Ree- 

2ab.     DeacripUon  ol  property  in  CDDiplaint.  rulea  of  nn.  46  App.  Div.  500.  62  N.  Y.  Supp.  30;  Pff«ar  V. 

eivii  practice,  240;  verdict,  report  or  decimon  to  itate  KUna.  58  Anp.  Div.  179.  6S  N.  Y.  Supp.  641,  atld..  171 

nature  of  ptaintifl'i  eatate.  Id..  341.  N.  Y.  668:  Wait  v.  Hudson  Valley  R.  Co..  43  Miao.  301, 

[nieBoal.— Bockesv.  I,aniinic.  T4N.  Y.  437:Comp-  88  N.  Y.  Bupp.  S25:  Qai  Licht  Co.  v.  Rome.  W.  ft  O.  R. 

Ion  V.  Chel«ea  (The).  139  N.  Y.  538:  Mi^Mabon  v.  Hnwx,  Co..  51  Hun  119,  5  N.  Y.  Supp.  459:  Claaoo  v.  Baldwin. 

40  Miao.  546.  S2  N.  Y.  Supp.  984.  .^6  Hun  326.  9  N.  Y.  Suih>.  60»:  Thomas  v.  Grand  View 

■*—■—' 1  of  reniejy.— Bivnoa  v.  Muilipm.  181  Beash  R.  Co..  76  Hun  601,  28  N.  Y.  Supp.  201. 

fvg.  120  App.  Div.  879.  105  N.  Y.  Bupp.  Praof  af  tllle.— Trull  t.  Onuaer.  8  N.  Y.  m-.Cmmwtt 

1106:  Pure  Blrains  Farm  Co.  v.  Smith,  99  Misc.  108,  163  v.  lansini,  64  N.  Y.  417:  Preston  >.  Hawlay.  101  NTY. 

N.  Y.  Supp.  615.  588:  Roben.1  v.  Baumgarton.  110  N.  Y.  380:  Dunham 

ComnHn  law.— Butler  v.   Frontier  Telephone  Co.,  v.  Townshood,  118  N.  Y.  281:  Goodhart  r.  Street,  13 

186  N.  Y.  486,  490,  aSg.,  109  App.  Div.  217,  95  N.  V.  Misc.  360.  33  N.  Y.  Supp.  687;  Bennetl  v.  Ksraripk.ZS 

Supp.  684.  Mix-.  73,  SI  N.  Y.  Supp.  7S3,  affd.,  44  An>.  Dir.  tn, 

mien   ejcrbnent  11m.— Rogers   v.    Slnsheimer.    50  60  N.  Y.  Supp.  1133;  Tbthao  T.  Rockwell.  16  Hon  90; 

N.  Y.  646:  He«miuis  v.  Robertson,  64  N.  Y.  332;  He-  Wood  v.  Wood,  18  Him  360.  afid.,  83  N.  Y.  575;  Jarria 

•   ~                 Schoolcraft.   86    N.  Y.   135;  Strong  v.  f.yaeh,  91  HunS49,  SON.  Y.Supp.iaa.  affd..  1S7N.  Y. 


113  N.  Y.  364;  Butler  v.  Frontier  feitrihone  Co..  1S6  .V.         Jodsment  In  ejectment  ■ 

Y.  486.  tS^..  109  App.  Div.  217,  95  N.  Y.  Supp.  684'  169  N.  Y.  109. 
Smith  v.  Revels,  79  Hno  213.  29  N.  Y.  Supp  65§. 

WbB  may  tnnlntaln. — Darby  v.  Cal[aghan.   16  N-  ,  .. 

Y.  71;  Sibley  v.  Waffle,  16  N.  Y.  180:  Cruaer  v.  MrLamy.  De  Camp 

41  N.  Y.  219;  Hubbeli  v.  Moulson,  53  N.  Y.  225;  Hub.  178  N.  Y. 

bell  v.  Lereh.  58  N.  Y.  237:  Cook  v.  3t.  Paul's  Church,  "   ■'   ~ 

6TN.  Y.  594:BwePtv.  Bulf..  N.  Y.  *P.  R.  Co..  79N.  Y.  _     .  . 

293;  Wood  v.  Wood.  83  N.  Y.  576;  Bamea  v.  Ij«ht,  116  an.  40  Misc.  470,  82  N.  Y.  Supp.  677.  affd.,  83  App, 

N.  Y.  34:  Mayor  V.  Law,  125  N.  Y.  380;  WiLvn  t.  Wight-  Div.  643,  82  N.  Y.  Supp.  1093;  Qaa  Liaht  Co.  V.  Roma, 

man.  36  App.  Div.  41.  55  N.  Y.  Supp.  806;  Rcm»n  v.  W.  A  O.  R.  Co.,  61  Hun  119,  6  N.  Y.  Supp.  459,  I>o  Lide 

Hyama.  35  Mise.  34S.  71  N.  Y.  Supp.  1002,  afld.,  76  v.  Hunt,  36  Bun  620. 

.__   ^_.  ....   ™  ..  w  '■-^,  ]iJ4;  Murphy  v.  Loomis,         Jury  trial.— Pure  fltraini  Farm  Co.   v.   Smith,  09 

'.  Kelly,  31  Hun  295;  Simo  Miw^.  108.  163  N.  Y.  Sapp.  61S. 


178  N.  Y.  451:  Fraiicr  v.  Demn',  1  Anp.  Div.  138.  37 
N.  Y.  Bupp.  973;  Doering  v.  Riley.  38  App.  Div.  164. 
56  N.  Y.  Bupp.  704,  affd..  167N.  Y.  184;  Banon  v.  Mnlb- 


art.  63 


ACTION  TO  RECOVER  REAL  PROPERTY 


{§  991-994 


§  991.  Mortgagee  cannot  mamtain  action. 

A  mortgagee,  or  his  assignee  or  other  representative,  cannot  maintain  such  an  action 
to  recover  the  mortgaged  premises. 

DcrtfmtlDii.— <:k}de  civ,  pxx)c,  |  U98,  without  change;  879,  105  N.  Y.  Supp.  1100:  Titoomb  v.  Fonda,  J.  A  G. 

orifinally  reriaad  from  R.  8.,  pi.  S,  ch.  5,  tit.  1,  |A7.  R.  Co.,  38  Miao.  680,  78  N.  Y.  Sapp.  226;  BetdcU  ▼. 

m  general.— Battennan  v.  Albricht,  122  N.  Y.  486;  Berdell,  33  Hun  535;  Sahler  v.  Signer.  37  Barb .  829; 

Bamon  ▼.  Mulfican,  191  N.  Y.  300»  revg.  120  App.  Div.  Campbell  v.  Swan,  48  Barb.  109. 

§  99SL  Action  cannot  be  maintained  in  certain  oases. 

Such  an  action  cannot  be  maintained  in  either  of  the  following  cases: 

1.  Where  an  action  for  dower  may  be  maintained. . 

2.  Where  in  any  dty  the  real  property  tonsists  of  a  strip  of  'land  not  exceeding  six 
inches  in  width  upon  which  there  stands  the  exterior  wall  of  a  building  erected  upon 
said  strip  and  partly  upon  the  adjoining  lot,  and  a  building  has  been  erected  upon  land 
of  the  plaintiff  abutting  on  the  said  wall,  unless  said  action  be  commenced  within  one 
year  after  the  completion  of  the  erection  of  such  wall  or  within  one  year  after  the  first 
day  of  September,  dghteen  hundred  and  ninety-eight.  But  an  action  may  be  main- 
tained, if  commenced  within  the  further  period  of  one  year,  for  the  recovery  of  damages 
by  reason  of  the  erection  of  such  wall,  and  upon  the  satisfaction  of  the  judgment  for 
such  damages  the  title  of  the  plaintiff  to  such  strip  of  land  shall  thereby  be  transferred 
to  and  vest  in  the  d^endant.  If  neither  an  action  of  ejectm^it  nor  an  action  for  the 
recovery  of  damages  be  brought  within  the  period  hereby  limited  therefor,  the  person 
in  possession  of  such  lands  shall  be  deemed  to  have  an  easement  in  said  strip  c^  land 
so  long  as  the  said  wall  partly  erected  thereon  shall  stand,  and  no  longer,  and  in  case 
of  the  destruction  of  such  waU  the  owner  of  such  strip  shall  have  the  same  right  to 
take  or  recover  the  possession  thereof  as  if  such  wall  had  never  existed.  (Am.  by  L.  1921, 
ch.  199,  in  effect  Oct.  1,  1921.) 

DcrlfBtlDD^— Code  dv.  pioc..  1 1490,  as  am.  by  L.  Ay^loitlDii.— Bouvier  ▼.   Segardi,    112   Misc.   681^, 

1S98,  eh.  517.  716,  183  N.  Y.  Supp.  3^14. 

The  amendment  of  1921  leetoied  the  matter  in  lubd. 
2  which  was  oxiginaUy  omitted. 

§  993.  Separate  action  by  joint  tenant  or  tenant  in  contmoti* 

Where  two  or  more  persons  are  entitled  to  the  possession  of  real  property  as  joint 
tenants  or  tenants  in  conmion,  one  or  more  of  them  may  maintain  such  an  action  to 
recover  his  or  their  undivided  shares  in  the  property  in  any  case  where  such  an  action 
mig^t  be  maintained  by  all. 

Pwlflttoiii — Code  dr.  inoc..  ft  1500,  without  change; 
originally  new  as  inserted  in  code  cir.  proc.;  to  settle 
conflict  of  authorities. 

In  mncral^ — Rhoades  v.  Freeman,  9  App.  Div.  20, 
41  N.  x.  Supp.  135;  Commonwealth  Water  Co.  v.  Brun- 
ner,  175  App.  Div.  153.  161  N.  Y.  Supp.  794;  Trohm  v. 
Rogers,  79  Hun  507,  29  N.  Y.  Supp.  899;  Skinner  v. 
Odenback.  81  Hun  315,  30  N.  Y.  Supp.  624. 

AvpllCBtlDii^xElsner  ▼.  ESenor,  5  App.  Div.  117,  38 
N.  Y.  Supp.  671;  Deeringv.  Riley,  38  App.  Div.  164,  56 
N.  Y.  Supp.  704.  affd.,  167  N.  Y.  184;  People  v.  Ladew, 
102  Misc.  695,  170  N.  Y.  Suppw  196. 

§^994.  Action  by  grantee  of  lands  held  adversely. 

Such  an  action  may  be  maintained  by  a  grantee,  his  heir  or  devisee,  in  the  name  of 
the  grantor  or  his  heir,  where  the  conveyance  under  which  he  claims  is  void  because 
the  property  conveyed  was  held  adversely  to  the  grantor.  The  plaintiff  must  be  allowed 
to  prove  the  facts  to  bring  the  case  within  this  section.  In  such  an  action,  a  judgment 
against  the  plaintiff  shall  not  award  costs  to  the  defendant;  but  where  the  defendant 
is  entitled  to  costs  as  of  course,  they  may  be  taxed,  and  the  person  who  maintained 
the  action  in  the  plaintiff's  name  may  be  compelled  to  pay  the  same,  as  prescribed  in 
section  fourteen  hundred  and  forty-three*  of  this  act. 

Dertfa«lMi«— Code  dv.  pn»c.,  1 1601.  as  am.  by  L.  Supp.  469,  affd..  163  N.  Y.  687;  Ten  £yek  v.  Witbeck. 

1882,  ch.  899,  without  change  of  substanee;  originally  55  App.  Div.  165,  66  N.  Y.  Supp.  921,  affd.,  170  N.  Y. 

revised  from  oode  of  proc..  |  111,  last  sentence.  664;  Smith  v.  Long,  12  Abb.  N.  C.  113. 

Intent  of  seetlon. — Chamberlain    v.   Taylor,    105        State  mny  mnuitaln  metlon  In  Its  own  name. — 

N.  Y.  185;  Dever  v.  Hagerty.  109  N.  Y.  481;  Van  Voor-  People  v.  Ladew,  102  Misc.  595.  170  N.  Y.  Supp.  196. 
hb  V.  Kelly,  31  Hun  293.  Action  bynantee  In  own  name. — Church  v.  Schoon- 

AMllcaaMi.—Dansiger   v.   Boyd.    20   N.   Y.    628;  muker,  42  Hun  225,  affd.,  115  N.  Y.  570;  Lowber  v. 

SimmffliB  V.  Tayk>r,  19  App.  Div.  499,  46  N.  Y.  Supp.  Kelly,  17  Abb.  462;  De  Silva  v.  Plynn,  9  Civ.  Pioe.  Rep. 

730:  De  Lanoey  v.  Hawkins,  23  App.  Div.  8.  49  N.  Y.  426. 

*  So  in  original.     Reference  should  be  to  1 1481 . 


;inc  or  enCToarhInf  waBftr-^Oanoll  v.  Bul- 
7  N.  Y.  567,  dismisang  appeal  from  147  App. 
\,  131  N.  Y.  Supp.  1107;  MaoDonaM  v.  Bach, 


Abnttli 

k>ck.  207 

Div.  926,   191   IM.   Y.  EMipp. 

51  App.  Div.  549,  64  N.  Y.  Supp.  831,  affd.,  169  N.  Y. 

615;  Vols  V.  Steiner,  67  App.  Div.  504,  73  N.  Y.  Supp. 

1006;  Snow  v.  Monk.  81  App.  Div.  206.  80  N.  Y.  Supp. 

719;  Bergman  v.  Klein,  97  App.  Div.  15,  80  N.  Y.  Supp. 

624;  Goldbacher  v.  Eggers,  38  Miso.  36,  76  N.  Y.  Supp^ 

881;  Maupai  v.  Jackson,  64  Miso.  407,  415,  118  N.  Y. 

Supp.  513;  Jacobus  v.  WiUis,  74  Misc.  591.  134  N.  Y. 

Supp.  455. 


SI  995-998  CIVIL  PRACTICE  ACT  art.  63 

AaMou  In  luime  of  grantors. — Doherty  v.  Matsell,        CMBplalAt.— Carey  t.   Luis,   18S  App.   DiT.  872. 
119  N.  Y.  647;  Shoridaa  v.  CardvreU.  141  App.  Div.  854,     138  N.  Y.  Supp.  555. 

126  N.  Y.  Supp.  781;  Ward  v.  Reynolds*  25  Hun  385.  PWttM   platnMtf.--Ciowley   ▼.    Muiphy,    11   Mmo. 

579.  32  N.  Y.  Supp.  806. 

§  996.  Action  by  reversioner  or  remainderman  after  tenant's  default. 

Where  a  tenant  for  life  or  for  a  term  of  years  suffers  judgment  to  be  taken  against 
him,  by  consent  or  by  default,  in  an  action  of  ejectment,  the  heir  or  person  owning  the 
reversion  or  reminder,  may  maintain  an  action  of  ejectment  to  leeever  the  i»operty, 
after  the  determination  of  the  particular  estate. 

DerlvatlDii. — Code  oiv.  proo..  {  1680.  without  change     in  real  property  law  (|  491).    1 1680,  oiiginaUy  revised 
of  aubatance  so  far  as  applioable  to  actions  of  ejeotmant.     from  R.  8..  pt.  3.  eh.  5^  tit.  7.  1 2. 
The  section  is  also  included  under  "action  for  dower."        BedempHon  Iby  remmlnderiBAii. — Sand  v.  Churchy 

152  N.   Y.    174. 

§  996.  Necessary  and  optional  defendants. 

Where  the  complaint  demands  judgment  for  the  immediate  possession  of  the  property, 
if  the  property  is  actually  occupied,  the  occupant  thereof  must  be  made  defendant  in 
the  action.  If  it  is  not  so  occupied,  the  action  must  be  brought  against  some  person 
exercising  acts  of  ownership  thereupon,  or  claiming  title  thereto  or  an  interest  therein, 
at  the  time  of  the  commencement  of  the  action.  Any  other  person  claiming  title  to, 
or  the  right  to  the  possession  of,  the  real  property  sought  to  be  recovered,  as  landlord, 
remainderman,  reversioner,  or  otherwise  adversely  to  the  plaintiff,  may  be  joined  as 
defendant. 

Derlvrntton.— Oode  dr.  proc..  |i  1502.  1503.  without  LftndloH  aeccssarir  pftrty.^Abeel  v.  Van  Oelder. 

change  of  substance.     {  1502,  onsinall>;  revised  from  36  N.  Y.  513;  Finnejnn  ▼.  Carraher,  47  N.  Y.  493;  Ben- 

R.  8.,  pt.  3.  ch.  5.  tit.  1.  1 4.    1 1503,  originally  revised  nett  v.  Leach,  25  Hun  178;  Godfrey  v.  Townsend,  8 

from  code  of  proo..  (118.  in  part.  How.  398. 

Oceap»nejr,  what  coiistltatM«~Finnegan  v.  Car-  Tenmnt  Id  oecnpMiey. — FosiEate  v.  Heiidmer  Mfg. 

raher,  47  N.  Y.  493:  Strong  v.  City  of  Brooklyn.  68  N.  Y.  Co..  12  N.  Y.  580;  Clason  r.  BaBwin.  129  N.  Y.  183. 

1;  Stewart  v.  Patrick.  68  N.  Y.  450;  Bedell  v.  Arnold,  Iiifiaiit!i.~Si89on  v.  Cumminfs.  106  N.  Y.  60. 

15  App.  Div.  576.  44  N.  Y.  Supp.  541;  French  v.  Wray.  ]>ereiise8. — Cniger   r.    Dougherty.    43    N.   Y.    107; 

166  App.  Div.  471,  151  N.  Y.  Supp.  1015.  Reckhow  v.  Schanok.  43  N.  Y.  448;  Rockwell  v.  Brown. 

Oeeav^nts  mn  p»rtles.~Henne98ey  v.  Paulsen.  147  54  N.  Y.  210;  Cavalli  v.  Allen.  57  N.  Y.  506:  Bitter  v. 

N.  Y.  255;  Beyers  v.  Grande.  58  Misc.  398.  109  N.  Y.  Worth.  58  N.  Y.  627;  Bedell  v.  Shaw.  59  N.  Y.  46:  Hop- 

447.  pough  V.  Struble.  60  N.  Y.  430;  Conger  v.  Duigee.  90 

Proper  p»rUe9  dafeniUilto.— Abeel  v.  Van  Gelder.  N.  Y.  504;  Howell  v.  Leavitt.  95  N.  Y.  017:  doner  v. 

36  N.  Y.  513;  Martin  v.  Rector,  101  N.  Y.  77:  Sisson  v.  Cowdrey,  139  N.  Y.  471:  Hall  v.  La  France  Fire  Enfine 

Cummines.  106  N.  Y.  56;  Bradt  v.  Church.  110  N.  Y.  Co.,  158  N.  Y.  570;  Willey  y.  Qreenfiekl.  64  Aim.  Div. 

537;  Danikee  v.  Hyatt.  151  N.  Y.  493,  affg.  81  Hun  238.  220.  71  N.  Y.  Supp.  1046;  Claflin  v.  Guats.  17  Misc. 

80  N.  Y.  Supp.  707;  Sand  v.  Church.  152  N.  Y.  174;  Hen-  425.  39  N.  Y.  Supp.  712;  Henry  v.  Reiohert.  22  Hun  894; 

nessey  v.  Paulaen.  12  Misc.  384,  33  N.  Y.  Siipp.  638;  Kenyon  v.  Youlan.  53  Hun  591.  6  N.  Y.  Supp.  784;  Dazni<- 

Wood  T.  Wood.  18  Hun  350.  affd..  83  N.  Y.  575;  Hoyt  hee  ▼.  Hyatt.  68  Hun  255,  22  N.  Y.  Supp.  995;  Cooper 

V.   Putnaxn.   39  Hun  402.  v.  Monroe.  77  Hun  1.  28  N.  Y.  Supp.  222;  Bakhrin  ▼. 

■Qiect  Of  last  aentenee.— Bradt  v.  Church.  110  N.  Golde.  88  Hun  115.  34  N.  Y.  Supp.  587;  Findale  v.  Powell. 

Y.  538;  Saiid  y.  Chunh.  152  N.  Y.  174;  Sand  v.  Church.  88  Hun  193.  34  N.  Y.  Supp.  669;  Binghamton  Opera 

32  App.  Diy.  139,  52  N.  Y.  Supp.  854;  Ward  v.  Ferry.  House  v.  City  of  Binghamton,  88  Hun  620.  34  N.  Y.  Suppi 

36  Misc.  830.  73  N.  Y.  Supp.  569;  Hoyt  v.  Putnam.  39  421.  affd..  156  N.  Y.  651;   Wood  v.  Mather.  38  Bub. 

Hun  402.  473.   affd..  44  N.  Y.  249. 

§  997.  When  action  may  be  brought  for  non-payment  of  rent. 

When  six  months'  rent  or  more  is  in  arrear  upon  a  grant  reserving  rent  or  upon  a 
lease  of  real  property,  and  the  grantor  or  lessor,  or  his  heir,  devisee  or  assignee,  has  a 
subsisting  ri^  by  law  to  re-enter  for  the  failure  to  pay  the  rent,  he  may  maintain  an 
action  to  recover  the  property  granted  or  demised,  without  any  demand  of  the  rent  in 
arrear  or  re-entry  on  the  property. 


DerlTadon.— Code  dy.  proc..  1 1504.  without  change;  AetlDii  hj  amiuee  ef  ICMe.— Van  Renaselaer  y 

orinnally  revised  from  R.  S..  pt.  3.  ch.  8,  tit.  9.  |  30.  Sli^erland.  26  N.  Y.  580. 

Bererence. — Summaiy     proceedings     to     disposeess  Hnet  of  eoaunenceiiieiit  of  oelloii. — Jaaca   y. 

tenant  for  nonpajrment  of  rent.  C.  P.  A..  U  1410-1447.  Paddell,  74  Misc.  409.  132  N.  Y.  Supp.  379. 

Appllfmtloii.~Van  Rensselaer  y.  Jewet.  2  N.  Y.  141;  Brldence.— Church  y.  Hempsted.  27  App.  Diy.  412. 

Van  Rensselaer  y.  Ball,  19  N.  Y.  100;  Martin  y.  Rector.  50  N.  Y.   Supp.   325. 

118  N.  Y.  476;  Shultes  y.  Sickles.  147  N.  Y.  704;  Bulger  |>efeii8e.— Blair  y.  Clazton.  18  N.  Y.  529. 

y.  Coyne.  20  App.  Diy.  228.  46  N.  Y.  Supp.  1007;  KeUy  *<Ke-«i«er*'  or  ••ro-entnr.**— Michaels  y.  Fiahel.  169 

y.  Vames,  52  App.  Diy.  100.  64  N.  Y.  Supp.  1040;  Gregg  N.  Y.  381. 
y.  Boyd.  09  Hun  588.  23  N.  Y.  Supp.  918. 

§  998.  Action  for  non-payment  of  rent  when  right  of  re-entry  is  reserved. 

Where  a  right  of  re-entry  is  reserved  and  given  to  a  grantor  or  lessor  of  real  property, 
in  default  of  a  sufficiency  of  goods  and  chattels  whereon  to  distrain  for  the  satisfaction 
of  rent  due,  the  re-entry  may  be  made,  or  an  action  to  recover  the  property  demised 
or  granted  may  be  maintained,  by  the  grantor  or  lessor,  or  his  heir,  devisee  or  assignee, 
at  any  thne  after  default  in  the  payment  of  the  rent;  provided  ^  plaintiff,  at  least 
fifteen  days  before  the  action  is  commenced,  serves  upon  the  defendant  a  written  notice 
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of  his  intention  to  re-enter,  personally,  or  by  leaving  it  at  his  dwelHng-house  on  the 
pr^nises  with  a  person  of  suitable  age  and  discretion;  or,  if  the  defendant  cannot  be 
found  with  due  diligence  and  has  no  dwelling-house  on  the  premises  whereat  a  person 
of  suitable  age  and  discretion  can  be  found,  by  posting  it  in  a  conspicuous  place  on  the 
premises. 

Dcrtntton.— Cod«  civ.  proc,  1 1505,  without  change;  NotiM,^Martixi  v.  Rector,  118  N.  Y.  476:  Bulger  v. 

oricinally  reviaed  from  L.  1846,  ch.  274,  1 3.  Coyne,  20  App.  Div.  224.  46  N.  Y.  Supp.  1007;  Harding 

!£MllcatlDD.— Janes  v.  PaddeU.  67  Misc.  420.   122  ▼.  Austin.  93  App,  Div.  564.  87  N.  Y.  Supp.  887. 

N.  Y.  Supp.  760..  Proof  of  aetoal  entry.— Plumb  v.  Tubbs.  41  N.  Y. 

••Bo^Dfir/'— Michaels  v.  Fishel.  160  N.  Y.  881.  422. 

§  999.  Payment  before  judgment  of  rent  in  arrear. 

At  any  time  before  final  judgment  for  the  plaintiff  is  rendered  and  the  judgment- 
roll  is  filed  in  an  action  brought  as  prescribed  in  either  of  the  last  two  sections,  the  de- 
fendant may  pay  or  tender  to  the  plaintiff  or  his  attorney,  or  pay  into  court,  all  the 
rent  then  in  arrear,  with  interest  and  the  costs  of  the  action  to  be  taxed;  and  thereupon 
the  complaint  must  be  dismissed. 

DerlvmtlDB.r— Code  dv.  proc,  1 1506,  without  change;  In  genonl. — ^Horton  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.. 
originally  revised  from  R.  S.,  pt.  3,  ch.  8.  tit.  9.  |  32.         12  Abb.   N.   C.  30. 

§  1000.  Amount  of  rent  in  arrear  to  be  stated  in  judgment. 

In  such  an  action,  a  verdict,  report  or  decision  in  favor  of  the  plaintiff  must  fix  the 
amount  of  rent  in  arrear  to  the  pkintiff,  or,  if  judgment  is  taken  by  default,  the  amount 
thereof  must  be  ascertained  by  or  under  the  direction  of  the  court;  and  in  either  case 
it  must  be  stated  in  the  judgment. 

PtilftlOB^— Code  dv.  proc..  %  1607.  without  change.     110  N.  Y.  457;  Van  Rensselaer  ▼.  Wright,  66  Hun  30. 
Id  geocimL— Bulger  v.  Coyne,  20  App.  Div.  224,  46     8  N.  Y.  Supp.  885. 
N.  Y.  Supp.  1007;  Church  v.  Seeley,  39  Hun  260,  affd.. 

§  1001.  Payment  after  execution  of  rent  in  arrear. 

At  any  time  within  six  months  after  possession  of  the  property  awarded  to  the  plain- 
tiff in  such  an  action  has  been  delivered  to  him  by  virtue  of  an  execution  issued  upon 
a  judgment  rendered  therein,  the  defendant,  or  any  person  who  has  succeeded  to  his 
interest,  or  a  mortgagee  of  the  lease,  or  of  any  part  thereof,  who  was  not  in  possession 
when  final  judgment  was  rendered,  may  pay  or  teiider  to  the  plaintiff,  or  his  executor, 
administrator  or  attorney,  or  may  pay  into  court,  for  the  use  of  the  person  so  entitled 
thereto,  the  amount  of  rent  in  arrear,  as  stated  in  the  judgment,  and  the  costs  of  the 
action,  with  interest  and  all  other  charges  incurred  by  the  plaintiff. 

DcftniflOB«— Code  dv.  nroc.,  1 1508,  without  change;  affd..  110  N.  Y.  457;  Van  Renaielaer  v.  Wright,  56  Hun 

orionaUy  revised  from  R.  S..  pt.  3.  ch.  8.  tit.  0,  {  33.  39.  8  N.  Y.  Supp.  885. 

C»|eet  and  efllBet^— Newell  v.  Whigham,  102  N.  Y.  LImlteUoii  as  to  redcmptloii  hj  tenant.— Whit- 

20;  Church  v.  Wright,  4  App.  Div.  312,  38  N.  Y.  Supp.  beck  v.  Van  Renaseber,  64  N.  Y.  27. 
701,  39  N.  Y.  Supp.  089;  Church  v.  Seeley,  39  Hun  269. 

§  1002.  Restoration  of  property  to  person  paying  rent  in  arrear. 

Within  three  months  after  making  the  payment  or  tender,  the  person  who  made  it, 
or  his  representative,  may  apply  to  the  court  for  an  order  that  possession  of  the  prop- 
erty be  4pllvered  to  him;  and  thereupon,  upon  proof  of  the  facts,  and  payment  of  the 
sum  due  by  reason  of  rent  accruing  since  the  judgment  was  rendered,  and  upon  com- 
pliance with  all  other  terms  to  be  complied  with  by  the  grantee  or  lessee  to  the  time 
of  the  application,  the  court  must  make  an  order  directing  that  possession  of  the  prop- 
erty be  delivered  to  the  applicant,  who  shall  hold  and  enjoy  the  same,  without  any  new 
grant  or  lease  thereof,  according  to  the  terms  of  the  original  grant  or  lease.  Notice 
of  the  application  must  be  served  upon  the  plaintiff's  attorney. 


• — Code  dv.  proc.,  1 1509,  without  change;     27;  Church  v.  Seeley,  30  Hun  269,  affd..  110  N.  Y.  457; 
oricinally  a  aubstitute  for  R.  S..  pt.  3.  eh.  8,  tit.  9,  §  38.     Van  Rensselaer  v.  Wright.  56  Hun  39,  8  N.  Y.  Supp.  885. 
In  genisraL— Whitbeck  v.  Van  Rensselaer.  64  N.  Y. 

§  1003.  Use  of  property  by  plaintiff ,  when -set  off  against  rent 

If  possession  of  the  property  recovered  has  been  delivered  to  the  plaintiff  by  virtue 
of  an  execution  issued  upon  a  judgment  in  the  action,  the  order  must  provide  for  setting 
off  the  sum  which  the  plaintiff  has  made,  or  which  he  might  without  wilful  neglect  have 
[nade,2,of^the  property,  during  the  possession  thereof,  against  the  rent  accruing  after  the 


St  1004-1009  CIVIL  PRACTICE  ACT  art.  63 

judgment  was  rendered,  and  for  reimburBement  to  the  applicant  of  the  balance,  if  any,  of 
the  sum  paid  into  court  by  him,  after  making  the  set-off  prescribed  in  this  section. 

DerlTfttlDB.— Code  oiv.  |>roc.,  1 1610,  without  ohante;  origuuilly  reviled  from  R.  8.,  pt.  3,  ch.  6,  tit.  1,  t  S. 

§  1004.  When  ouster  to  be  proYed. 

Where  the  action  is  brou^t  by  a  tenant  in  common  or  a  joint  tenant  against  his  co-ten- 
ant, t^e  plaintiff,  besides  proving  his  right,  must  also  prove  that  the  defendant  actually 
ousted  him  or  did  some  other  act  amounting  to  a  total  denial  of  his  right. 

Dcflfftdoii.— Code  civ.  proc..  1 1616,  without  change;  Proof  of  ouster. — Gihnan  v.  OifanaD.  111|N.  Y.  266; 

originally  revised  from  R.  8.,  pt.  3,  ch.  6,  tit.  1,  1 30.  CDonoghue  v.  Boies,  169  N.  Y.  87;  Aklrieh  v.  Funk, 

What  oonstltates  oiuter.— Zapp  v.  Miller.  f09  N.  48  Hun  367.  1  N.  Y.  Supp.  641;  Dixey  v.  Dixey  (1921). 

Y.  61;  Patterson  v.  De  Baun.  86  App.  Div.  269.  66  N.  Y.  196  App.  Div.  362.  187  N.  Y.  Supp.  879. 
Supp.  249;  Henderson  v.  Scott.  26  Hun  303;  Trustees  of 
Church  V.  Johnson.  66  Barb.   119. 

§  1005.  Action  against  occupants  of  apartments. 

Id  a  case  where  two  or  more  defendants  occupy  different  apartments  in  a  building^  in  an 
action  to  recover  the  building  and  its  curtilage,  the  plaintiff  is  entitled  to  judgment  jointly 
against  all  the  defendants  who  are  liable  to  him. 

DertYAtiOD. — Code  dv.  proc,  %  1617,  without  change  of  substance.     Code  civ.  proc,   1 1616,  omitted  as  un- 
necessary. • 

§  1006.  When  plaintiff  may  recover  against  one  defendant  subject  to  rights  of 
others. 

In  an  action  for  the  recovery  of  real  property  or  the  possession  thereof,  where  one  or  more 
answering  defendants  hold  under  another  defendant,  and  the  plaintiff  elects  to  proceed 
against  the  latter,  subject  to  the  rights  and  interests  of  the  former,  if  the  plaintiff  recovers 
final  judgment  against  the  defendant  under  whom  they  hold,  the  judgment  operates  as 
a  transfer  to  the  plaintiff  of  that  defendant's  right,  title  and  interest,  and  the  costs  of  the 
defendant  or  defendants  so  answering  are  in  the  discretion  of  the  court. 

DerlTfttton^ — Code  dv.  proc,  {  1618,   without  change  of  substance;   originaUy  revised  from  R.  S.,  pt.  3,  ch.  5. 
tit.  1.  I  30.  subds.  5.  6. ' 

§  1007.  Expiration  of  plaintiff's  title  before  trial. 

If  the  right  or  title  cf  the  plaintiff  in  an  action  for  the  recovery  of  real  property  or  the 
possession  thereof  expires  after  the  commencement  of  the  action  but  before  the  trial,  and 
he  would  have  been  entitled  to  recover  but  for  the  expiration,  the  verdict,  report  or  deci- 
sion must  be  rendered  according  to  the  fact;  and  the  plaintiff  is  entitled  nevertheless  to 
judgment  for  his  damages  for  the  withholding  of  the  property  to  the  time  when  his  right 
or  title  so  expired. 

DrrlvatiOD. — Code  civ.  proc,  {  1620.  without  change     and  amendment  (i|96,  106.  191,  ante).    S  1620,  origin- 
of  substance.     Code    civ.  proc.    |{  1621-1523,   omitted     ally  revised  from  R.  S.,  pt.  3,  ch.  6,  tit   1,  {  31. 
as  covered  by  general  provisions  of  severance,  parties         In  sen«ral. — Lever  v.  Foote,  82  Hun  393.  31  N.  Y. 

Supp.  366. 

§  1008.  Liability  of  purchaser,  pending  an  action. 

If  the  defendant  in  an  action  of  ejectment  ahens  the  real  property  in  question  after  the 
filing  of  a  notice  of  pendency  of  the  action,  and  an  execution  against  him  for  the*  plaintiff's 
damages  is  returned  wholly  or  partly  unsatisfied,  an  action  may  be  maintained  by  the 
plaintiff  against  any  person  who  has  been  in  possession  of  the  property,  under  the  defend- 
ant's conveyance,  to  recover  the  unsatisfied  portion  of  the  damages,  for  a  time  not  exceed- 
ing that  during  which  he  possessed  the  property. 

Dcrl?atlon. — Code  civ.  proc..  §  1686,  so  far  as  ap-     the  article  on  that  subject  in  real  propOTty  law  (§  489). 

Slicable    to    ejectment,    without    change    of    substance.     &  1686.  orifdnaUy  reviscKi  from  R.  8.,  pt.  3,  db.  6,  tit.  3» 
o  far  as  the  section  relates  to  dower  it  is  included  in     $  19. 

§  1009.  Effect  of  judgment  rendered  after  trial  of  issue  of  fact. 

A  final  judgment,  in  an  action  for  the -recovery  of  real  property  or  the  possession  thereof, 
rendered  upon  the  trial  of  an  issue  of  fact,  is  conclusive  as  to  the  title  established  in  'the 
action,  upon  each  party  against  whom  it  is  rendered  and  every  person  claiming  from, 
through  or  under  him,  by  title  accruing  either  after  the  judgment-roll  is  filed  or  after  a 
notice  of  the  pendency  of  the  action  is  filed  in  the  proper  office. 
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§§  lOlO-lOlla 


DcrlfBtloD.— Code  dv.  pioc.,  §  1524.  m  un.  by  L.  R.  IL  R.  Co.  r.  Brennaa.  12  App.  Dit.  108,  42  N.  T. 

1911,  ch.  509.  without  ehanoe  of  •ubstanoe;  origmally  Supp.  529;  Skelly  ▼.  Jones,  61  App.  Div.  173.  70  N.  Y. 

zeriaed  from  R.  8..  pt.  3,  ch.  5,  tit.  1,  |  36,  m  tan.  by  L.  Supp.  447;  Hahl  ▼.  Sugo,  27  Miao.  1,  57  N.  Y.  Sapp.  920.- 

1862,  eh.  485.  aifd..  46  App.  Div.  632.  61  N.  Y.  Supp.  770;  Thompwiii 

Preminptt^D  of  rifbt  off  poMCwton.— Vaa  Rena-  v.  Clark,  4  uun  164;  Bradt  t.  Church,  89  Hun  262,  affd., 

•eUer  y.  Wrijdit,  56  Hun  39.  8  N.  Y.  Supp.  885.  110  N.  Y.  5^:  King  v.  Townaend.  66  Hun  567.  20  N.  Y. 

nteet  of  Jadcmeiit.— ^^aaser  v.  Lanalnc,  64  N.  Y.  Supp.  602,  affd.,  141  N.  Y.  358;  Stebii  v.  Town  of  Oyater 

417;  Sheridan  v.  Linden.  81  N.  Y.  182;  nTy.  C.  &  H.  Bay.  Ill  Miae.  855,  181  N.  Y.  Supp.  385. 


§  1010.  Bflfect  of  judgment  rendered  otherwise  than  upon  trial  of  issue  of  fact. 

A  final  judgment  for  the  plaintiff  rendered  in  an  action  for  the  recovery  of  property  or 
the  possession  thereof,  otherwise  than  upon  the  trial  of  an  issue  of  fact,  is  conclusive  upon 
the  defendant  and  every  person  clainung  from,  through  or  under  him  by  title  accruing 
either  after  the  judgment-roll  is  filed  or  after  a  notice  of  the  pendency  of  the  action  is  filed 
in  the  proper  office. 

DcflfftMoii* — Code  oiy.  proc.,  1 1526,  as  am.  by  L.     v.  Leavitt,  90  N.  Y.  238;  Mace  v.  Maee,  24  App.  Div. 
1911.  ch.  509.  without  change  of  subetance;  originally     291,  43  N.  Y.  Supp.  831;  Reed  y.  Loucks,  61  How.  434; 


from  R.  6.,  pt.  3,  ch.  5,  tit.  1.  1 88.  Stehli  r.  Town  of  Oyater  Bay,  111  Miao.  355,  181  N.  Y. 

In  Kcnenl. — Sheridan  v.  Linden,  81  N.  Y.  182;  Howell     Sopp.   385. 

§  1011.  Damages  recoverable ;  set-off  by  defendant. 

In  an  action  for  the  recovery  of  real  property  or  the  possession  thereof,  the  plaintiff, 
where  he  recovers  judgment  for  the  property,  or  possession  of  the  property,  is  entitled  to 
recover  as  damages  the  rents  and  profits,  or  the  value  of  the  use  and  occupation,  of  the 
real  property  recovered,  for  a  term  not  exceeding  six  years;  but  the  damages  shall  not 
include  the  value  of  the  use  of  any  improvements  made  by  the  defendant  or  those  under 
whom  he  claims.  Where  permanent  improvements  have  been  made  in  good  faith  by  the 
d^endant  or  those  under  whom  he  claims,  while  holding,  under  color  of  title,  adversely 
to  the  plaintiff,  the  value  thereof  must  be  allowed  to  the  defendant  in  reduction  of  the 
damages  of  the  plaintiff,  but  not  beyond  the  amount  of  those  damages. 

DerlT*tt*ii* — Code  civ.  proc,  1 1531,  without  change 
of  fubetance;  originally  xeviaed  from  R.  8.,  pt.  3.  ch.  5, 
tit.  1,  (43.  in  part,  and  {{49.  50. 

Bcfef«iiCM« — Damages  recoverable  with  bmd.  C.  P. 
A.,  1 990;  include  rentii  and  profits,  Id. 

Appllcfttlon. — Adams  v.  Bristol,  126  App.  Div.  660, 
111  n7  Y.  Supp.  231. 

Damaces  NCOTcrable. — Samaon  v.  Rose,  65  N.  Y. 
411;  Danxiger  v.  Boyd,  120  N.  Y.  628;  Ryan  v.  Reagan, 
46  App.  Div.  590,  62  N.  Y.  Supp.  39;  Baiaon  v.  Mulli- 
gan, 40  Misc.  470,  82  N.  Y.  Supp.  677,  aifd.,  83  App.  Div. 
643.  82  N.  Y.  Supp.  1093;  Delotti  v.  Bickhardt.  101  Miac. 
707,  167  N.  Y.  Bupp.  19;  Gas  Light  Co.  v.  Rome.  W.  A 
O.  R.  Co.,  51  Hun  119.  5  N.  YTSupp.  459;  White  v. 


Wheeler,  51  Hun  573,  4  N.  Y.  Supp.  405,  affd..  123  N.  Y. 
627;  Thomaa  v.  Grand  View  Beach  R.  Co.,  76  Hun  601. 
28  N.  Y.  Supp.  201. 

Ltanltstfoii  of  time. — ^Vandevoort  v.  Gould.  36  N, 
Y.  639;  Gilman  v.  Gihnan.  Ill  K.  Y.  265;  WUlia  v.  Mc- 
Klnnon,  178  N.  Y.  451;  Grant  v.  Cooper.  9  Hun  326; 
Chase  v.  Lamphere.  67  Hun  599.  22  N.  Y.  Supp.  404, 
affd.,   148  N.  Y.  206. 

ImpioTCiiieiits  Mid  tucs.— Wood  v.  Wood,  83  N. 
Y.  575;  WaUace  v.  Seidell.  101  N.  Y.  13;  Pfeffer  v.  EMng, 
58  App.  Div.  179.  68  N.  Y.  Supp.  641.  affd..  171  N.  Y. 
668;  Ketcham  v.  Deutsch,  152  App.  Div.  904,  137  N.  Y. 
Sun>.  402. 


§  1011-a.  Limitation  of  actions  under  this  article  in  certain  cities. 

A  public  emergency  existmg,  no  action  as  prescribed  in  this  article  shall  be  maintain- 
able by  a  landlord  against  a  tenant  to  recover  the  possession  of  real  property  in  a  city 
of  a  population  of  one  million  or  more  or  in  a  city  in  a  county  adjoining  such  city^  occu- 
pied for  dwelling  purposes,  except  an  action  to  recover  such  possession  upon  the  ground 
that  the  person  is  holding  over  and  is  objectionable,  in  which  case  the  landlord  shall 
establish  to  the  satisfaction  of  the  court  that  the  person  holding  over  is  objectionable; 
or  an  action  where  the  owner  of  record  of  the  building,  being  a  natural  person,  seeks 
in  good  faith  to  recover  possession  of  the  same  or  a  room  or  rooms  therein  for  the  imme- 
diate and  personal  occupancy  by  himself  and  his  family  as  a  dwelling;  or  an  action  to  re- 
cover premises  for  the  purpose  of  demolishing  the  same  with  the  intention  of  constructing 
a  new  building,  plans  of  which  new  building  shall  have  been  duly  filed  and  approved  by  the 
proper  authority;  or  an  action  to  recover  premises  constituting  a  part  of  a  building  and  land 
which  has  been  in  good  faith  sold  to  a  corporation  formed  under  a  cooperative  ownership 
plan  whereof  the  entire  stock  shall  be  held  by  the  stockholders  in  proportion  to  the  number 
of  rooms  occupied  or  to  be  occupied  by  them  in  such  building  and  all  apartments  or 
flats  therein  have  been  leased  to  stockholders  of  such  corporation  for  their  own  personal, 
exclusive  and  pennanent  occupancy  to  begin  immediately  upon  the  termination  of  any 
tenancy  of  the  apartments  or  fiats  leased  by  them  existing  on  the  date  when  this  section 
)A  amended  takes  effect. 

This  section  shall  be  in  effect  only  until  the  first  day  of  November,  nineteen  hundred 
ind  twenty-two.  (Added  by  L.  1921,  ch.  199;  am.  by  L.  1921,  ch.  367,  in  effect  Oct. 
V,  1921.) 

Note. — The  time  of  appHcation  of  i  1011a  waa  exteneded     L.  1920,  ch.  135,  and  repealed  and  re-enactad  by  L.  1920, 
)  Feb.  15.  1924  by  L.  1922.  ch.  663.  ch.  947. 

DtHvmtfoB«— Code  dv.  proe.,  i  1581a,  aa  added  by 
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iota.  PuyiriCDl  of  incumbrsnca. 

t<MS.  Olficr  panic*  not  to  b<  delaml. 

1044.  Wbi'D  land  to  bE  »kl  Im  From  c!<-c«]eat't  debt*. 

lOM.  Vbr.u  nrocHida  to  be  paid  into  eourc 

""    Di>p-»Uionofd,,K«t, 

i(M.  Wlif'n  prM«d«  pB>T.bj"B  directl)-  to  jm^m. 

•on.  Siiii  (,r  ciwptioD  of  dower  intetcal. 

.060.  Enrct  qf  akin  nl  dower  interest  in  entlia  ftMlj. 

1DS1.  Dirp'ni<i'>n  olmon^y  belongioc  lo  tcnsM  ^  putfontar  wt 

'.0S2.  C<.[i~>.'ni  bv  guuduD  or  comnTtlFF  nf  unul  of  rutinitlr 

lOfia.  In[''rriii  a(  owoeia  of  luturc  oatstca.  inproccMl*  of  Ml*,  to 


judgmeat  alUr  oiHiflniutian  of  wlo. 

Br  ntta  out  of  prooseda  of  Mlo. 

>n  of  dealt  of  unknown  htirt. 

._    .    .      .luiry  aa  Id  uoknuwD  hiilrn  with  r«feraico  todlvodtioB  of  unoUlnwd  proeeRia. 

106T.  Sttvicc  o(  nolicr  of  h™ring 

106S.  pi.HEiiitsil  a<  prowcdiog  II  all  pariicA  IntcnMcd  appear. 

...-._.  -.''B  of  U'DBHU  of  particular  kih:'4;  Inveatmant  and iiHxune. 
1071.  Court  njtty  require  aefuiity  lo  refufKh 

i;  Coi^Il-na'adon  to  "uauJ^^rtition""  ^  ,         OB  D. 

I.  Jijda]ii''nr  ns  rtt  narlten  Iiavinji  iaterivt  ta  oDtira  property- 

i.   K:-nl=  i.n,I  rrtifit.-  muy  br  adjuBtci, 

1.  El.  [rii.tiC..)  .-..I'y  »'l  Ju.i.^ir,.Tit  n.fiy  be  KOOldML 

§  1012.  When  action  for  partitioa  may  be  brought 

Where  two  or  more  persons  hold  and  are  in  possessioQ  of  real  propertjr  as  joint  ten- 
ants or  as  tenants  in  common,  in  which  ather  of  them  has  an  estate  of  inheritance,  or  for 
life,  or  for  years,  any  one  or  more  of  them  may  maintun  an  action  for  the  partition  of  the 
property,  according  to  the  respective  lights  of  the  peraons  interested  therein;  and  for' 
a  sale  Ihereof,  if  it  appears  that  a  partition  thereof  cannot  be  made  without  great  preju- 
dice to  the  owners. 

DvhstlMu— Code  av.  pnic..  1 1332.  without  chwi(e;  t.  Reubel,  47  Miac  474,  95  N.  Y.  auni.  066:  Pntrhanl 
oripnally  wniaed  from  K.  B„  pt.  3,  eh.  6.  Ut.  3.  *  1.  -   "—   ">  " ■  "-" ■^—   '~  "—  -""  "  " 

■iiftgMUBI.— Partilion  to  embncs  all  landa  bekl  is 
aoDusati.  C.F.  A.,  f  1013;  paititiOB  of  laada  in  whioh  tbe 
— —  ■■ ' ■,  euWic  landa  I..  |7.  Geneially. 
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V.  Caaaidy,  75  N.  Y.  298;  Payne  v.  Becker.  87  N.  Y. 
153. 

Adverse  possession  not  a  bar.— Kellum  v.  Corr,  149 
App.  Div.  200.  133  N.  Y.  Supp.  784. 

jM||Ioiis  corporation  bOMlnc  nndtrldcd  sbaie. — 
Nv  Y.  Home  M.  Society  v.  First  F.  Bi^itist  Church.  78 
Miae.  128.  130  N.  Y.  Supp.  870. 

Pownr  of  sale  not  bar  to  aetion  for  partiUon. — Wood 
V.  Hubbard.  29  App.  Div.  166.  51  N.  Y.  Supp  .526;  Miller 
V.  Miller.  22  Miae.  582.  49  N.  Y.  Supp.  407;  McOowan 
V.  Tift,  35  Miae.  603.  72  N.  Y.  Supp.  m;  Dully  v.  Duffy, 
50  Hun  266,  3  N.  Y.  Supp.  23.  fOTd.,  130  N.  Y.  654. 


§  1013.  Action  for  partition  to  embrace  all  separate  tracts  held  in  common. 

Where  several  tracts  or  parcels  of  land  lying  within  this  state  are  owned  by  the  same 
persons  in  common^  no  separate  action  for  the  partition  of  a  part  thereof  shall  be 
brought  without  the  consent  of  all  the  parties  interested  therein;  or  without  the  special 
order  of  the  court  made  on  notice  to  all  parties  who  have  appeared  in  the  action,  *to  be 
obtained  before  application  for  the  relief  demanded  in  the  complaint;  and,  if  brought 
without  such  a  consent  or  order,  the  share  of  the  plaintiff  may  be  charged  with  the 
whole  cost  of  proceeding. 

v.  Leahy  (1921).  116 


DcrlfmtloB.^ — General  rule  of  practice,  65,  without 
change. 


rurpose  *nd  effect.— Leahy 
Miae.  330,  189  N.  Y.  Supp.  897. 


§  1014.  Action  for  partition  by  remainderman. 

Where  two  or  more  persons  hold  a  vested  remainder  or  reversion  as  joint  tenants  or 
as  tenants  in  common,  any  one  or  more  of  them  may  maintain  an  action  for  the  partition 
of  the  real  property  to  which  it  attaches,  according  to  their  respective  shares  therein, 
subject  to  the  interest  of  the  person  holding  the  particular  estate  therein,  but  no  sale 
of  the  premises  in  such  an  action  shall  be  made  except  by  and  with  the  consent  in  writ- 
ing, to  be  acknowledged  or  proved  and  certified  in  like  manner  as  a  deed  to  be  recorded, 
of  the  person  or  persons  owning  and  holding  such  particular  estate  or  estates;  and  if  in 
such  an  action  it  shall  appear  in  any  stage  thereof  that  partition  or  sale  cannot  be  made 
without  great  prejudice  to  the  owners,  the  complaint  must  be  dismissed.  The  dismissal 
of  the  compMnt,  as  herein  provided,  shall  not  affect  the  right  of  any  party  to  bring 
a  new  action  after  the  determination  of  such  particular  estate. 

Dcrtfrntton.— Code  civ.  proc,  %  1633,  aa  am.  by  L.  1887, 
eh.  688,  without  change. 

PMiltfoD  l»y  renuilndemum.— Garvey  v.  Union 
Truet  Co..  29  App.  Div.  513, 52  N.  Y.  Supp.  260;  Havey  v. 
KeHeher,  26  App.  Div.  201, 56  N.  Y.  Supp.  889;  Baumgrae 
V.  Baumgrae,  5  Miec.  8.  24  N.  Y.  Supp.  767;  Walther  v. 
Recnault,  .56  Hun  660,  9  N.  Y.  Supp.  849. 

▼ettcd  lemaiDder^— Arthur  v.  Arthur.  3  App.  Div. 
375,  377.  38  N.  Y.  Supp.  1002;  Harding  v.  Craft,  21  App. 
Div.  139,  47  N.  Y.  Supp.  450;  Garvey  v.  Union  Trust  Co.. 


29  App.  Div.  513,  52  N.  Y.  Supp.  260;  Havey  v.  Kelle^ 
her,  36  App.  Div.  201,  56  N.  Y.  Supp.  889;  Van  Deuaen  ▼. 
Van  Deuaen,  138  App.  Div.  357,  122  N.  Y.  Supp.  718; 
Green  v.  Lampman,  95  Miae.  723,  160  N.  Y.  Supp.  905; 
Sbeu  V.  Lehning,  31  Hun  183,  66  How.  Pr.  23l:Tievy  v. 
Levy,  79  Hun  290.  29  N.  Y.  Supp.  884;  Hexnmje  v. 
Weinen,  20  N.  Y.  Supp.  619. 

Consent  to  sale. — ueebe  v.  Lockwood,  103  Miae.  336. 
170  N.  Y.  Supp.  1036. 


§  1015.  Action  for  partition  by  an  infant. 

An  action  for  the  partition  of  real  property  shall  not  be  brought  by  an  infant,  except 
by  the  written  authority  of  the  surrogate  of  the  county  in  which  the  property  or  a  part 
thereof  is  situated.  The  authority  shall  not  be  given  unless  the  surrogate  is  satisfied,  by 
affidavit  or  other  competent  evidence,  that  the  interests  of  the  infant  will  be  promoted 
by  bringing  the  action.  A  judgment  for  a  partition  or  sale  shall  not  be  rendered  in  such 
an  action  unless  the  court  is  satisfied  that  the  interests  of  the  infant  will  be  promoted 
thereby,  and  that  fact  is  expressly  recited  in  the  judgment. 
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§§  1016-1018  CIVIL  PRACTICE  ACT  art.  64 

Dcrlf»tt*ii.— Code  oiv.  pioc..  I  1534,  without  dutnfle;  In  gcocnL— ThomiMoii  v.  Hart.  58  App.  Dhr.  430.  09 

origiAaUy  a  aubstitute  for  L.  1861  ch.  277,  §  1.  and  fint  N.  Y.  Supp.  223,  affd..  160  N.  T.  571;  Limonc  y.  Gu&ek. 

oiauae  of  t  2.  26  How.  rr.  250;  Btruppman  v.  Muiler,  52  How.  Pr.  211. 

BcTflreiiM.— Petition  when  infanta  are  interested.  C.  P. 
A..  1 1013. 

§  1016.  Action  for  partition  by  an  heir. 

A  person  claiming  to  be  entitled  as  a  joint  tenant  or  a  tenant  in  common  by  reason 
of  his  being  an  heir  of  a  person  who  died  holding  and  in  possession  of  r^l  property, 
may  maintain  an  action  for  the  partition  thereof,  whether  he  is  in  or  out  of  possession, 
notwithstanding  an  apparent  devise  thereof  to  another  by  the  decedent,  and  possession 
under  such  a  devise.  But  in  such  an  action,  the  plaintiff  must  allege  and  establish 
that  the  apparent  devise  is  void. 

DeriratiDn. — Code  civ.  proc..  S  1537.  without  ehanse;  Div.  657.  124  N.  Y.  Supp.  380;  Henriques  v.  Miriam,  22 

orisinally  revised  from  L.  1853,  ch.  238,  |  2.  Misc.  653.  51  N.  Y.  Supp.  133;  Hemmje  v.  Meinen,  20 

m  general. — ^Dresser  v.  Travio,  39  Miac.  358.  364.  79  N.  Y.  Supp.  619. 

N.  Y.  Supp.  924;  Malaney  v.  Cronin,  44  Hun  420:  Bowen  Compuunt.—Elleraon   y.   Wemott.    148  N.   Y.    140, 

V.  Sweeney.  89  Hun  369,  35  N.  Y.  Supp.  400.  and..  154  revg.  88  Hun  389,  34  N.  Y.  Supp.  813;  Holder  v.  Holder. 

N.  Y.  780.  40  App.  Div.  255.  59  N.  Y.  Supp.  204;  Beet  r.  Zeh.  82 

Purpose  of  sectloii.— Weston  v.  Stoddard.  137  N.  Y.  Hun  323.  31  N.  Y.  Supp.  230. 

119.  127.  BOI  of  jMrtlculan — Smidt  v.  Bailey.  132  App.  Dlr. 

Applicmttoii.-^arvey  v.  Union  Trust  Co..  29  App.  177.  116  N.  Y.  Supp.  805:  Hasard  v.  Birdsall,  61  Hon  208. 

Div.  513,  52  N.  Y.  Supp.  260;  Smith  v.  AUen.  139  App.  16  N.  Y.  Supp.  30. 

§  1017.  Parties. 

Each  of  the  following  persons  must  be  made  a  party  to  an  action  for  partition: 

1.  Every  person  having  an  undivided  share,  in  possession  or  otherwise,  in  the  property , 
as  tenant  in  fee,  for  Ufe,  by  the  curtesy  or  for  years; 

2.  Every  person  entitled  to  the  reversion,  remainder  or  inheritance  of  an  undivided 
share,  after  the  determination  of  a  particular  estate  therein; 

3.  Every  person  who,  by  any  contingency  contained  in  a  devise  or  grant  or  other- 
wise, is  or  may  become  entitled  to  a  beneficial  interest  in  an  undivided  share  thereof, 
provided  that  where  a  future  estate  or  interest  is  limited  in  any  contingency  to  the 
persons  ^o  shall  compose  a  certain  class  upon  the  happening  of  a  future  event,  it  shall 
be  sufficient  to  make  parties  to  the  action  the  persons  who  would  have  been  entitled 
to  such  estate  or  interest  if  such  event  had  happened  immediately  before  the  commence- 
ment of  the  action; 

4.  Every  person  having  an  inchoate  right  of  dower  in  an  undivided  share  in  the  prop- 
erty; 

5.  Every  person  having  a  right  of  dower  in  the  property,  or  any  part  thereof,  which 
has  not  been  admeasured. 

Dcrlvatlon.~Code  civ.  proc.,  i  1538.  as  am.  by  L.  1890.  Tenant  hj  endretj.— VoUaro  v.  Vollaro.  144  App. 

ch.  509,  L.  1896.  oh.  277.  L.  1897,  ch.  726,.  L.  1898.  ch.  78.  Div.  242.  129  N.  Y.  Supp.  43. 

L.  1905.  ch.  662.  L.  1909.  ch.  428.  L.  1918.  ch.  305.  first  Abutting  owner8.Wohnaon  v.  Aleehire,   130  App. 

■entence  without  change  of  substance;  the  original,  which  Div.  178.  114  N.  Y.  Supp.  398. 

comprised  the  first  two  sentences,  was  taken  from  R.  S.,  Lesateee. — ^Bellinger  v.  Taylor,  70  Misc.   139,    127 

pt.  3,  ch.  5,  tit.  3, 1  6.  N.  Y.  Supp.  167. 

'^ratnre  erent  **  detaed.— Bambereer  v.  Stem,  106,  SalMtlnited  tnutee.— Patttaon  v.  Cuaaek,  147  App. 

Mim.  394,  174  N.  Y.  Supp.  264.  Div.  428.  131  N.  Y.  Supp.  795. 

Vaiiore  to  comply  wltb  Metion. — ^Bernhardt  v.  Husband  of  eotenant. — Bellinger  v.  Taylor,  144  App. 

Kun.  38  N.  Y.  Supp.  103.  Div.  851, 129  N.  Y.  Supp.  435. 

Dower.— Evans  v.  Ogsbury,  2  App.  Div.  556,  37  N.  Y.  Designation  of  aiiimown  belrs.— Snyder  v.  Pareao. 

Supp.  1104;  Becker  v.  MoCrea.  135  App.  Div.  704,  119  151  App.  Div.  110,  135  N.  Y.  Supp.  960. 

N.  Y .  Supp.  749;  Barton  v.  Resraolda,  81  Miao.  15, 142  N.  Assignee  of  renewal  lease. — Glaeer  v.  Bums,   154 

Y.  Supp.  895.  N.  Y.  Supp.  21. 

Tenant  by  cnrtesjr.— Reed  v.  Reed.  46  Hun  212,  Interloeatory  Judgment.—- Wood  v.   Hubbard.   29 

affd..  107  N.  Y.  545;  TUton  v.  Vail,  53  Hun  324,  6  N.  Y.  App.  Div.  166.  51  N.  Y.  Supp.  526;  Palmer  v.  Terwiiliger. 

Supp.  146;  Barnes  v.  Blake,  59  Hun  371,  13  N.  Y.  Supp.  95  App.  Div.  35.  88  N.  Y.  Supp.  526. 

77;  Middlebrook  v.  Travis.  66  Hun  510.  21  N.  Y.  Supp.  Dbirlbatlon  of  proeeeds.— Liohtenberg  v.  lichten- 

898.  berg.  156  App.  Div.  £32. 141  N.  Y.  Supp.  356;  Johnston  v. 

Wife  of  tenant  In  common.— Foster  v.  Foster.  38  Johnston.  165  App.  Div.  24.  151  N.  Y.  Supp.  65. 

Hun  365.  Payment  oat  of  deposits  In  eourt. — ^uhl  v.  Kohfanan, 

bifani  cblld  of  daughter  interested  in  residuary  ee-  52  App.  Div.  455.  65  N.  Y.  Supp.  197;  Matter  of  Qedney, 

tate.— Delafield  v.  Bartow.  107  N.  Y.  535.  30  Miso.  18.  62  N.  Y.  Supp.  1023;  Matter  of  Qedney,  S3 

Bemalndermen.— Campbell  v.  Stokes,  142  N.  Y.  23;  Miso.  160,  68  N   Y.  Supp.  627;  Matter  of  Duaenbury,  34 

Harding  v.  Craft,  21  App.  Div.  139,  47  N.  Y.  Supp.  450;  Miso.  666,  70  N.  Y.  Supp.  725. 
Guilbert  r.  Guilbert,  68  Misc.  405.  411.  124  N.  Y.  Supp. 
564. 

§  1018.  Who  not  to  be  plaintiff. 

No  person  other  than  a  joint  tenant  or  a  tenant  in  common  of  the  property  shall 
be  a  plaintiff  in  the  action. 

DerlvatiOBrf— Code  civ.  proa.  1 1538.  as  am.  by  L.  1890,     sentence;  the  original  which  compxiaed  the  first  two  sen* 
oh.  503.  L.  1896,  oh.  277,  L.  1897.  ch.  726,  L.  1898.  oh.  78.     tenoes,  was  taken  from  R.  S.,  pt.  3,  oh.  5,  tit.  3,  {  6. 
L.  1906,  oh.  662,  Ll  1909.  oh.  428,  L.  1918,  oh.  305,  second 


art.  tt4  ACTION  FOR  PARTITION  §§  1019-1022 


§  1019.  When  executor  or  administrator  to  be  defendant 

An  executor  or  administrator  must  be  made  a  party  defendant  in  a  partition  action: 

1.  Where  letters  testamentary  or  of  administration  have  been  issued  on  the  estate  of 
the  decedent  from  whom  the  plaintiff's  title  to  the  real  property  is  derived,  and  the 
action  is  brought  within  eighteen  months  after  such  letters  were  issued. 

2.  Where  the  person  of  whose  estate  an  executor  or  administrator  has  been  appointed 
should,  if  living,  be  a  party  to  the  action. 

If  no  executor  or  administrator  has  been  appointed  in  a  case  specified  in  either  of  the 
foregoing  subdivisions,  that  fact  must  be  stated  in  the  complaint. 

]lafflf»tloil«-<)oda  oiv.  proo.,  1 1538,  3d-5th  seDtenoes  willurer,  48  App.  Div.  371,  61  N.  Y.  Supp.  1005.  affd..  164 

rewritten  without  chance  of  eobetanoe.     See  note  to  last  N.  Y.  522;  Snyder  v.  Pareao.  151  App.  Diy.  110. 135  N.  Y. 

section.   ^  _^  ^  Supp.  960;  Dueringer  r,  Kiooke,  78  Miac.  417,  139  N.  Y. 

Adminlitnitor  or  aeeator. — ^Palmer  v.  Pahner,  8  Supp.  676. 

App.  Div.  218,  38  N.  Y.  Suppi  196;  Matter  of  Stumpf.  4  AimBfttloii  as  to  appolntmeot  of  accntor  or  ad- 

Appw  Div.  28^  39  N.  Y.  Supp.  469;  Underhill  ▼.  Under-  mlnlsntor.— Duerincer  ▼.  Klooke,  78  Miao.  417,   139 

hOi;  6  Avp.  Div.  78.  39  N.  Y.  Supp.  468;  Bender  y.  Ter-  N.  Y.  Supp.  676. 

§  1020.  People  of  state  as  defendant. 

The  people  of  the  state  may  be  made  a  party  defendant  to  an  action  for  the  parti- 
tion of  real  property,  in  the  same  manner  as  a  private  person,  provided,  however,  that  any 
judgment  affecting  adversely  the  title,  interest  or  claim  of  the  people  of  the  state  of  New 
York  based  upon  a  tax  deed,  shall  provide  in  effect  as  follows: 

1.  .That  the  people  of  the  state  of  New  York  shall  have  a  lien  upon  such  real  property  or 
part  thereof  described  in  such  tax  deed,  prior  and  superior  to  all  other  liens,  (a)  for  the 
amount  of  the  unpaid  taxes  not  adjudged  illegal  in  such  action  for  which  such  real  property 
was  sold  or  liable  to  be  sold  in  the  first  instance  and  for  which  such  tax  deed  was  issued,  to- 
gether with  fees,  charges  and  interest;  (b)  for  the  amount  of  the  unpaid  taxes  not  adjudged 
illegal  in  such  action  for  which  such  real  property  was  subsequently  sold  or  liable  to  be  sold, 
together  with  fees,  charges  and  interest;  (c)  for  the  amount  of  all  taxes,  fees  and  charges 
admitted  or  paid  by  the  people  upon  such  real  property  to  the  date  of  the  entry  of  such 
judgment,  together  with  interest  thereon  from  the  date  of  such  admission  or  pa3anent. 

2.  That  the  people  of  the.Btate  of  New  York  may  foreclose  such  lien  as  a  mortgage  on  real 
property  is  foreclosed,  provided  such  lien  remains  unpaid  after  the  expiration  of  one  year 
from  the  entry  of  such  judgment.    (Am.  by  L.  1922,  ch.  284,  in  effect  March  27,  1922.) 

Doi UmUonm—Code  oiv.    proc.,   1 1594,     as    am.   by     sentence,  without  change;  originally  revised  from  R.  S., 
L.  1911«  eh.  26,  L.  1916,  eh.  330,  L.  1917.  ch.  774.  first     pt.  3.  oh.  5,  Ut.  3.  U  92.  93. 

§  1021.  Optional  parties  defendant. 

The  plaintiff,  at  his  election,  may  make  defendant  in  the  action: 

1.  A  t^iant  by  the  curtesy,  for  life  or  for  years,  of  the  entire  property,  or  whoever 
may  be  entitled  to  a  contingent  or  vested  remainder  or  reversion  in  the  entire  property, 
or  a  creditor  or  other  person  having  a  lien  or  interest  which  attaches  to  the  entire  prop- 
erty. A  person  specUied  in  this  subdivision  who  is  not  made  a  party  is  not  affected 
by  tiie  judgment  in  the  action. 

2.  A  creditor  having  a  lien  on  an  undivided  share  or  interest  in  the  property.  In 
that  case,  he  must  set  forth  the  nature  of  the  lien  and  specify  the  share  or  interest  to 
which  it  attaches. 

DcftnitlDll^— Code  civ.  proc.,  1 1689,  as  am.  by  L.  1892.  210  N.  Y.  490^  revg.  149  App.  Div.  962,  183  N.  Y.  Supp. 

oh.  581,  first  and  third  sentmoes.    The  omitted  second  1118. 

sentence  is  made  a  separate  section,  poet.    Also  code  civ.  lienor. — Deloambre  v.  Delcambre,  210  N.  T.  460, 

proc.,    1 1540,    first    two    sentences,      i  1539    originally  revg.  M9  App.  Div.  962,  133  N.  Y.  Supp.  1118;  Harlem 

a  substitute  for  R.  S..  pt.  3,  ch.  5,  tit.  3,  |  36.    1 154a  orig-  Savings  Bank  v.  Larkin.  156  App.  Div.  666,  142  N.  Y. 

inalW  revised  from  R.  8.,  pt.   3,  ch.  5,   tit.  3,   t{  8,  9;  Supp.  122. 

L.  1830,  ch.  320. 1 41.  ffortngee.— Harrison  v.  Higgins,  218  N.  Y.  556; 

In  general.— Townaend  v.  Bogert,   126  N.  Y.  370;  Hariem  Savings  Bank  v.  Larkin.  156  App.  Div.  666,  142 

Sehweneke  v.  Haffner,  18  App,  Div.  182,  45  N.  Y.  Supp.  N.  Y.  Supp.  122. 

937;  Bigelow  v.  Bigek>w,  39  App.  Div.  103,  56  N.  Y.  Supp.  Parties  holdlnc  ftdTersely.— Townsend  v.  Bogert,  126 

794;  Lawrenoe  v.  Morton.  116  App.  Div.  806.  102  N.  Y.  N.  Y.  370;  Weston  v.  Stoddard.  137  N.  Y.  119;  Satterlee 

Supp.  1141;  Bogardus  v.  Parker,  7  How.  Pr.  305.  v.  Kobbe.  173  N.  Y.  91.  revg.  66  App.  Div.  306,  72  N.  Y. 

Ivnant  by  eorlesy. — Bender  v.  TerwilUger.  48  App.  Supp.  675;  Kellum  v.  Corr,  149  App.  Div.  200.  133  N.  Y. 

Div.  371, 63  N.  Y.  Supp.  269.    See  also  casee  under  i  1538,  Supp.  784;  Leinen  v.  Elter,  43  Hun  249;  Best  v.  Zeh,  82 

ante.  Hun  232.  31  N.  Y.  Supp.  230. 

HnslMind  of  owner.— Barnes  v.  Blake,  59  Hun  371,  Appltastion   of  sobd.   X.— Jackson    v.    Bradhurst, 

13  N.  Y.  Supp.  77;  Middlebrook  v.  Travis,  66  Hun  510,  16  Muo.  149,  37  N.  Y.  Supp.  1068;  Le  Boeuf  v.  Gray,  42 

21  N.  Y.  Supp.  398.  Misc.  632.  87  N.  Y.  Supp.  597. 

M onldpnl  eerporatton. — Delcambre  v.  Delcambre,  Amendment  of  Jndvment  of  foreekMore. — ^Bam- 
berger V.  Cantor,  188  App.  Div.  452,  176  N.  Y.  Supp.  827. 

§  1022.  Title  of  parties  may  be  tried. 

The  title  or  mterest  of  any  party  in  the  property,  as  stated  in  any  pleading,  may  be 
put  in  issue.    The  issues  thus  joined  must  be  tried  and  detennined  in  the  action. 


a  1023-1026 


CIVIL  PRACTICE  ACT 


art.  64 


DerifftMoiU — Code  v.  proc.,  t  1543,  xewritteo  with- 
oat  change  of  substanoe;  oxicmaily  revised  from  R.  S., 
pt.  3,  eh.  5.  tit.  djjl  18,  10. 

In  ccncraL— Weefcoa  y.  Stoddaid.  173  N«  Y.  119; 


iMlMf  Malile.—Hokler  v.  Holder,  40  App.  Div.  266, 
50  N.  Y.  Supp.  904;  Drake  t.  Drake.  61  App.  Div.  1.  70 
N.  Y.  Supp.  163;  Booth  v.  Fordham,  73  App.  Dit.  109. 76 
N.  Y.  Supp.  664;  Kenum  v.  Cotr,  149  App.  Div.  200. 133 
Satterlee  ▼.  Kobbe.  173  N.  Y.  91.  revg.  66  App.  Div.  306.  N.  Y.  Supp.  784;  Cumm  v.  Hooey,  153  App.  Div.  557. 138 
72  N.  Y.  Supp.  675;  Kurti  v.  Wieehmann,  75  App.  Div.  N.  Y.  Supp  910  Barker  v.  Barker,  166  App.  Div.  863, 152 
26.  77  N.  Y.  Supp.  064;  Place  v.  Kennedy.  89  App.  Div.  N.  Y.  356:  Dickson  v.  Dickson.  88  Misc.  652.  78  N.  Y. 
167,  85  N.  Y.  Supp.  766;  Allen  v.  Litchard.  93  Misc.  197.  Supp.  255,  revd.  on  other  mounds,  89  App.  Div.  603.  85 
157  N.  Y.  Supp.  19.  N.  Y.  Supp.  609;  Best  v.  Zeh.  82  Hun  2SS.  81  N.  Y.  Bank 

Answer.— KaoUs  v.  Bambart.  71  N.  Y.  474;  Smith  v.     230,  afTd..  146  N.  Y.  363;  EUerson  v.  Weseott.  88  Hun  MO. 
Smith,  40  App.  Div.  251,  57  N.  Y.  Supp.  1122;  McLear  v.     34  N.  Y.  Supp.  81S.  tevd.  on  other  grounds,  148  N.  Y. 
Bahnat.  194  App.  Div.  827, 184  N.  Y.  Supp.  935;  Stuart  v.     149. 
Blatchley.  77  Hun  425.  28  N.  Y.  Supp.  800;  Damron  v. 
Campion,  24  Misc.  234.  53  N.  Y.  Supp.  543. 

§  1023.  Issues  of  fact  triable  by  juiy. 

An  issue  of  fact  joined  in  the  action  is  triable  by  a  jury.    Unless  the  court  directs 
the  issues  to  be  stated  the  issues  may  be  tried  upon  the  pleadings. 


Deriratt^n.— <!;ode  civ.  j>roc..  1 1544,  trithout  change  of 
substance.  Under  the  deosions  a  jury  trial  is  a  matter  of 
right. 

Usvcfi  titeble  %j  jniy. — Jones  v.  Jones,  120  N.  Y. 
589;  WestOD  v.  Stoddard,  137  N.  Y.  119,  128;  Bowen  v. 
Sweeney,  143  N.  Y.  349;  Corley  v.  McElmeel.  149  N.  Y. 
228;  Satt«rlee  v.  Kobbe,  173  N.  Y.  91,  revg.  66  App.  Div. 


Waiver  of  trial  by  Jnr]r.->Baiker  v.  Barker,  166  App. 

Div.  803.  152  N.  Y.  Supp.  356. 

Itlal  bjr  eoort. — Side  v.  Brennemaa,  7  App.  Div.  273. 
40  N.  Y.  Supp.  3;  Levine  r.  Goldsmith,  71  App.  Div.  204, 
75  N.  Y.  Supp.  706;  Corbet  v.  Flc-ming.  134  App.  Div.  544, 
119  N.  Y.  Supp.  543. 

KercreDce. — ^Larder  v.  Granger.  21  N.  Y.  llOf.  51  St. 


306. 72  N.  Y.  Supp.  675;  Fairwcatbcr  v.  Berltng.  181  N.  Y.  Rpp.  185.  Salisbury  v.  Slade.  22  App.  Di^.  346.  48  N.  Y. 

117.  affg.  98  App.  Div.  267.  90  N.  Y.  Supp.  516;  Brown  v.  Supp.  55;  Manwaring  v.  lippincott.  34  Misc..   123.  69 

Brown.  52  Hun  532. 5  N.  Y.  Supp.  893:  Bowcn  v.  Sweeney.  N.  Y.  Supo.  461 :  Thuxber  v.  Chambans.  4  Hun  721. 

89  Hun  359.  367.  35  N.  Y.  Supp.  400.  affd..  154  N.  Y.  780  Practtce,  Tmlet.— Tracy  ▼.  Dolan.  51  App.  Div.  588. 

KIght  to  Jury  trial  thoagn  case  noticed  for  equity  65  N.  Y.  Supp.  207. 
term.— Sinclair  v.  Purdy  (1921),  196  App.  Div.  398,  186 
N.  Y,  Supp.  273. 

§  1024.  Interlocutory  judgment. 

The  interlocutory  judgment  must  declare  what  is  the  right,  share  or  interest  of  each 
party  in  the  property,  as  far  as  the  same  has  been  ascertained,  and  must  determine 
the  rights  of  the  parties  therein.  Where  it  is  found  by  the  verdict,  report  or  decision, 
or  where  it  appears  to  the  court  upon  an  application  for  judgment  in  favor  of  the  plain- 
tiff, that  the  property  or  any  part  thereof  is  so  circumstanced  that  a  partition  thereof 
cannot  be  made  without  great  prejudice  to  the  owners,  the  interlocutory  judgment, 
except  as  otherwise  expressly  prescribed  in  this  article,  must  (Urect  that  the  property 
or  the  part  thereof  which  is  so  circumstanced  be  sold  at  public  auction.  Otherwise, 
an  interlocutory  judgment  in  favor  of  the  plaintiff  must  direct  that  partition  be  made 
between  the  psirties  according  to  their  respective  rights,  shares  and  interests  and  must 
designate  three  reputable  and  disinterested  freeholders  as  commissioners  to  make  the 
partition  so  directed. 


iv.  proc..  t|  1546.    1549,   without 
{ 1546.    on^naliy    revued  from 


Derlvatloii.— Code  civ. 

change  of  Bubatance. 

R.  B..  pt.  3.  ch.  5.  tit.  3.'|  23.  in  part,  and.t  81.  in  part. 

1 1549.  originally  revised  from  R.  8..  pt.  3,  eh.  5.  tit.  3.  ft  25. 
In  -     -      -     .       _         -  —        _      -_ 

Div. 
71 A 


App.  Div.  193,  91  N.  Y.  Supp.  912;  Bogardua  v.  Reed,  160 

al  partition. — Chittenden  v.  uateB,  m  Ap] 
169.  45  N.  Y.  Supp.  768;  Moore  v.  Hat6eld«  71  Mttc.  282. 


App.  Div.  294.  145  N.  Y 
Actnal 


L.  .-.»  A^.  «.  Jupp.  697. 

titlon. — Chittenden  v.  Gated,  18  App.  Div. 


130  N.  Y.  Supp.  115. 

Costs. — Flynn  v.  Kennedy.  62  Hun  26. 16  N.  Y.  Supp. 
361. 


7 1  App.  lhv.  -zm,  7d  is .  y  .  Hupp.  706;  M  atter  of  If  unman.  301. 

187  App.  Div.  574.  176  N.  Y.  Supp.  505.  Amendment.— Palmer  v.  Palmer,  3  App.  Div.  213.  38 

Determination  of  rifchts.— Winfield  v.  Stacon,  40  N.  Y.  Supp.  195;  Baakin  v.  Ingalla.  88  Hun  618.  34  N.  Y. 

App.  Div.  95.  HI  N.  Y.  Supp.  563.  Supp.  402. 

IMreetliic  sale.— Brooke  v    Davey.  109  N.  Y.  495;  Appeal.— TUion  v.  Vail.  117  N.  Y.  520. 

Minga^'  v.  Lackey.  142  N.  Y.  449;  Place  v.  Rogem.  101  Praetice    In    flrst  Jadlelal     district.— Sinclair    v  . 

Purdy  (1921).  195  App.  Div.  398.  186  N.  Y.  Supp.  273. 

§  1026.  Partial  partition  authorized. 

Where  the  right,  share  and  interest  of  a  party  has  been  ascertained  and  detennined, 
and  the  rights,  shares  or  interests  of  the  other  parties  as  between  themselves  remain 
unascertained  or  undetermined,  an  interlocutory  judgment  for  a  partition,  entered  as 
prescribed  in  the  last  section,  must  direct  a  partition  as  between  the  party  whose  share 
has  been  so  determined  and  the  other  parties  to  the  action.  Where  the  rights,  shares 
and  interests  of  two  or  more  parties  have  been  thus  ascertained  and  determined,  the  in- 
terlocutory judgment  may  also  direct  the  partition  among  them  of  a  part  of  the  property 
proportionate  to  their  aggregate  shares.  In  either  case,  the  court,  from  time  to  time, 
as  the  other  rights,  shares  and  interests  are  ascertained  and  determined,  may  render  an 
interlocutory  judgment  directing  the  partition,  in  like  manner,  of  the  remainder  of  the 
property.  Where  an  interlocutory  judgment  is  rendered  in  a  case  specified  in  this 
section,  the  court  may  direct  the  action  to  be  severed,  and  final  judgment  to  be  rendered 
with  respect  to  the  portion  of  the  property  set  apart  to  the  parties  whose  rights,  shares  and 
interests  are  determined,  leaving  the  action  to  proceed  as  against  the  other  parties  with 
respect  to  the  remainder  of  the  property;  and  if  necessary,  the  oourt  may  direct  that 
one  of  those  parties  be  substituted  as  plaintiff. 


art.  64  ACTION  FOR  PARTITION  §§  1027-1031 

llerlvmtiNl^--Code  «iv.  proc..  §  1647.  without  chance;         Amilleatt«ii.~8mith  v.  Alien.  139  App.  Div.  657.  134 
"    rariMd  from  L.  1847.  oh.  430.  U  1.  2.  N.  Y.  Supp.  380;  Haywood  v.  Judaon.  4  Barb.  228. 

'•— Waraeld  v.  Ciane.  4  Abb.  Ct.  App.  Dec. 


53S. 

§  1026.  Sliares  may  be  set  off  in  commoo. 

Where  two  or  more  parties  to  an  action  for  partition  make  it  appear  to  the  court 
that  they  desire  to  enjoy  their  shares  in  common  with  each  other,  the  interlocutory 
judgment,  in  the  discretion  of  the  court,  may  direct  partition  to  be  so  made  as  to  set 
off  to  them  their  ^ares  of  the  real  property  partitioned,  without  partition  as  between 
themselves,  to  be  h^d  by  them  in  common. 

Dcrlf»tlaii«— Code  civ.  proc..  i  1648.  without  change;  originally  rayiaed  from  I«  1847,  eh.  430.  i  4. 

§  1027.  Commissioners  to  make  partition  if  practicable. 

The  commissioners  designated  by  the  interlocutory  judgment  must  forthwith  p^ceed 
to  make  partition  as  directed  by  such  judgment,  unless  it  appears  to  them  or  a  major- 
ity of  them  that  partition  thereof,  or  of  a  particular  lot,  tract  or  other  portion  thereof,, 
cannot  be  made  without  great  prejudice  to  the  owners;  in  which  case,  they  must  make 
a  written  report  of  that  fact  to  the  court. 

Dcrlmtloii.— <7ode  civ.  pxnc.,  |  1651.  without  change;  origuudly  reviaed  from  R.  S..  pt.  3.  ch.  6.  tit.  3,  |  28. 

§  1038.  Partition;  how  made. 

In  making  the  partition,  the  commissioners  must  divide  the  property  into  distinct 
parcels  and  allot  the  several  parcels  thereof  to  the  respective  parties,  quality  and  quan- 
tity being  relatively  considered,  according  to  the  respective  rights  and  interests  of  the 
parties  as  fixed  by  the  interlocutory  judgment.  They  must  designate  the  several  par- 
cels by  posts,  stones  or  other  permanent  monuments.  They  may  employ  a  surveyor, 
with  the  necessary  assistants,  to  aid  them  in  so  doing. 

l>«rlf»tlOB.---Code  dv.  proc..  i  1652.  without  change;  N.  Y.  104;  Clapp  v.  Nichola.  81  App.  Dir.  581.  62  N.  Y. 

originally  leviaed  from  R.  S..  pt.  3.  eh.  5.  tit.  8, 1 29.  Supp.  128;  Clapp  ▼.  Hunter.  62  App.  Div.  268.  66  N.  Y. 

bailliiiiK  tllWM.— VaU  ▼.  Vail.  62  Hun  526;  Walter  Supp.  411;  Eal^  v.  Khabe.  31  Misc.  221.  64  N.  Y.  Supp. 

▼.  Walter.  3  Abb.  N.  C.  12;  Poet  y.  Poet.  65  Bart).  192.  103. 

Altowsnee  far  ImpfOfwiMiits.— Coagriff  v.  Fobb.  152 


§  1029.  Partition  where  there  is  a  particular  estate. 

Where  a  party  has  a  right  of  dower  in  the  property,  or  a  part  thereof,  which  has 
not  been  admeasured,  or  has  an  estate  by  the  curtesy,  for  life  or  for  years  in  an  undivi- 
ded share  of  the  property,  the  commissioners  may  allot  to  that  party  his  or  her  share 
of  the  property  without  reference  to  the  duration  of  the  estate.  They  may  make  par- 
tition of  the  share  so  allotted  to  that  party,  among  the  parties  who  are  entitled  to  the 
remainder  or  reversion  thereof,  to  be  enjoyed  by  them  upon  the  determination  of  the 
particular  estate,  where,  in  the  opinion  of  the  commissioners,  such  a  partition  can  be 
made  without  prejudice  to  the  rights  of  the  parties. 

DcilintfcMU — Code  civ.  proo.,  |  1553.  without  change;  originally  nmsed  from  L.  1847,  ch.  630.  {  5. 

§  1030.  Report  of  commissioners. 

All  the  commissioners  must  meet  together  in  the  performance  of  any  of  their  duties 
but  the  acts  of  a  majority  so  met  are  valid.  They,  or  a  majority  of  them,  must  make 
a  full  report  of  their  proceedings,  under  their  hands,  specifying  therein  the  manner  in 
which  they  have  discharged  their  trust,  describing  the  property  divided  and  the  share 
or  interest  in  a  share  allotted  to  each  party,  with  the  quantity,  courses  and  distances 
or  other  particular  description  of  each  share,  and  a  description  of  the  posts,  stones  or 
other  monuments;  and  specifying  the  items  of  their  charges.  Their  report  must  be 
acknowledged  or  proved,  and  certified,  in  like  manner  as  a  deed  to  be  recorded,  and 
must  be  filed  in  the  office  of  the  clerk. 

DerltatlDli.— Code  dr.  proc..  %  1554,  without  change;  originally  reviwd  from  R.  S..  pt.  3.  oh.  5.  tit.  3.  ii  30,  31 
88. 

§  1031.  Fees  and  expenses. 

The  fees  and  expenses  of  the  commissioners,  including  the  expense  of  a  survey  when 
it  is  made,  must  be  taxed  under  the  direction  of  the  court;  and  the  amount  thereof 
must  be  paid  by  the  plaintiff  and  allowed  as  part  of  his  costs.  | 

Brrlrattoa^— Code  civ.  proc..  1 1555.  without  change;  Fees  of  eommlaaloiiMrs.— Campbell  v.  Campbell,  48 

oridnally  leviaed  from  R.  S..  pt.  3,  ch.  5.  tit.  3.  |  32.  How.  Pr.  255. 

BcCeffvnce. — Compenaatian  allowed  surveyor  and  Sarreyor't  fee^^Meserole  r.  Furman,  38  Hun  856. 
eonndaoBonor.  C.  P.  A.,  1 1550.                                                                                                                                                              i 


§§  1032-1036  CIVIL  PRACTICE  ACT  art.  64 

§  1032.  Confirming  or  setting  aside  report 

The  court  must  confinn  or  set  aside  the  report,  and,  if  necessary,  may  appoint  new  com- 
missioners, who  must  proceed  as  directed  in  this  article. 

DeriYatkm. — Code  civ.  proc.,  §  1556,  without  change;  orivnally  rayiaed  from  R.  8.,  |»t.  3,  eh.  A,  tit.  3, 1 34. . 

§  1033.  Final  judgment  on  report ;  effect  thereof. 

Upon  the  confirmation  by  the  court  of  the. report  of  the  commissioners  making  parti- 
tion, final  judgment  that  the  partition  be  firm  and  effectual  forever  must  be  rendered^ 
which  is  binding  and  conclusive  upon  the  following  persons: 

1.  The  plaintiff;  each  defendant  upon  whom  the  summons  was  served,  either  person- 
ally or  without  the  state  or  by  publication ;  and  the  legal  representatives  o  each  party 
specified  in  this  subdivision. 

2.  Each  person  claiming  from,  through  or  under  such  a  party,  by  title  accruing  after 
the  filing  of  the  judgment-roll,  or  after  the  filing  in  the  proper  county  clerk's  office  of 
a  notice  of  the  pendency  of  the  action. 

3.  Each  person  not  in  being  when  the  interlocutory  judgment  is  rendered  who,  by  the 
happening  of  any  contingency  becomes  afterwards  entitled  to  a  beneficial  interest  attach- 
ing to,  or  an  estate  or  interest  in,  a  portion  of  the  property,  the  jwrson  fijrst  entitled  to 
which,  or  other  virtual  representative  whereof,  was  a  party  specified  in  the  first  subdi- 
vision of  this  section. 

But  this  section  does  not  apply  to  a  party  whose  right  and  interest  are  expressly 
reserved  and  left  unaffected,  or  to  a  person  claiming  from,  through  or  imder  such  a  p^^y. 

DerlTstloii. — Code  civ.  proc..  |  1657.     The  wco&d  Ellwt  of  Jadgment. — Jordan  v.  Van  Eppa,  Wt  N.  Y . 

aentence  of  subd.   1  ia  included  under  "parties  "  and  427;  Greenleaf  v.  Brooklyn,  F.,  etc.,  R.  Co.,  141  N.  Y. 

combined  with  rode  civ.  proc.  {  445  (sec  \  217,  ante).  395. 

i  1557,  originally  reviaed  from  R.  S..  pt.  3,  ch.  5,  tit.  3,  (  35.  Piardcs  conrludMi. — ^Brooka  v.  Davey.   109  N.  Y. 

Eeference.— Form  and  effect  of  final  judgment,  C.  P.  495;  Fox  v.  Fee,  24  App.  Div.  314.  49  N.  Y.  Supp.  292. 

A.,  I  1058.  bron  and  tnecaurittes.— WoodhuU  v.  Little,  102 

In  gcneraL— Satterlee  v.  Kobbe,  39  App.  Div.  420,  N.  Y.  165. 

423.  57  N.  Y.  Supp.  341;  Prior  v.  Prior.  49  Hun  602,  2  N.  Appeal.— Tilton  v.  Vail,  117  N.  Y.  520. 
Y.  Supp.  523;  Post  v.  Post.  65  Barb.  192. 

§  1034.  Judgment  must  direct  deliveiy  of  possession. 

Final  judgment  upon  confirmation  of  the  report  of  commissioners  must  also  direct 
that  each  of  the  parties  who  is  entitled  to  possession  of  a  distinct  parcel  allotted  to 
him,  be  let  into  the  possession  thereof,  either  immediately,  or  after  the  determination 
of  the  particular  estate,  as  the  case  requires. 

Derivation.— <^lode  civ.  proc.,  |  1558.  without  change. 

§  1036.  Lien  of  creditor  upon  share  partitioned. 

In  an  action  for  partition  if  partition  of  the  property  is  made,  the  lien  of  a  creditor 
having  a  lien  on  an  undivided  share  or  interest  in  the  property,  who  is  or  is  not  made 
a  party,  shall  thereafter  attach  only  to  the  share  or  interest  assigned  to  the  party  upon 
whose  share  or  interest  the  lien  attached;  which  must  be  first  charged  with  ita  just 
proportion  of  the  costs  and  expenses  of  the  action,  in  preference  to  the  lien. 

Derivation.— 0>de  civ.  proc.,  §  1640,  laat  iwmtence  without  change  of  aubstance.  %  1540,  originally  reviaed 
from  R.  S.,  pt.  3,  ch.  5,  tit.  3.  ||  8,  9;  L.  1830,  ch.  320,  §  41. 

§  1036.  Costs ;  collection  against  unknown  parties. 

The  final  judgment  for  the  partition  of  the  property  must  also  award  that  each  defend- 
ant pay  to  the  plaintiff  his  proportion  of  the  plainti^'s  costs,  including  the  extra  allow- 
ance. The  sum  to  be  paid  by  each  must  be  fixed  by  the  court  according  to  the  respec- 
tive rights  of  the  parties,  and  specified  in  the  judgment.  If  a  defendant  is  unknown, 
his  proportion  of  the  costs  must  be  fixed  and  specified  in  like  manner.  An  execution 
against  an  unknown  defendant  may  be  issued  to  collect  the  costs  awarded  against  him 
as  if  he  was  named  in  the  judgment;  and  his  right,  share  or  interest  in  the  property 
may  be  sold  by  virtue  thereof  as  if  he  was  named  in  the  execution. 

DertTatlon.— Code  civ.  proc,  i  1559,  without  change;  Amoant. — Clapp  v.  Hunter,  52  App.  Div.  253,  66 

oiwnally  revised  from  R.  S.,  pt.  3,  eh.  5,  tit.  3,  |  72.  N.  Y.  Supp.  411. 

Bcferences. — Coats  in  partition,  how  paid,  C.  P.  A.,  Upon  actual  partition. — Croaaman  v.  Wyckofif,  64 

i  1060;  ooata  generally.  Id.,  {  1504;  additional  allowance,  App.  Div.  554.  72  N.  Y.  Supp.  837;  Sprague  v.  Eii^le> 


partition  action.  Id..  If  1512,  1513.  brecht,  29  Miac.  464,  61  N.  Y.  Supp.  962;  Weed  v.  Paabe. 

Coata.— Wood  v.  Hubbani.  29  App.  Div.  166,  170,  51 
N.  Y.  Supp.  526;  Salla  v.  Salla,  19  N.  Y.  Supp.  246;  Davia 


art.  64  ACTION  FOR  PARTITION  §§  1037-1041 

§  1037.  Sale  of  property;  when  directed. 

If  the  oommissioiiers  or  a  majority  of  them  report  that  the  property,  or  a  particular 
lot,  tract  or  other  portion  thereof  is  so  circumstanced  that  a  partition  thereof  cannot 
be  made  without  great  prejudice  to  the  owners  thereof,  the  court,  if  it  is  satisfied  that 
the  report  is  Just  and  correct,  thereupon,  except  as  otherwise  expressly  prescribed  in 
this  article,  may  modify  the  interlocutory  judgment  or  render  a  supplemental  interlocu- 
tory judgment  reciting  the  facts  and  directing  that  the  property  or  the  distinct  parcel 
thereof  so  circumstanced  be  sold. 

DcrlfBtloii.— Code  dv.   proc..  %  1560.     The   portion  Bupp.  256,  31  St  Rep.  116:  Coeter  ▼.  Coeter,  21  N.  Y. 

omitted  im  covered  elsewhere  ({  506.  ante),    i  1500.  ozi«-  Supp.  203;  Vfrn  Aisdsle  ▼.  Drake,  2  Barb.  509;  Pott  t. 

inally  revieed  from  R.  S.,  pt.  3,  ch.  5,  tit.  8.  |§  37. 81.  Poet.  65  Barb.  102:  Smith  y.  Smith,  10  Paioe  470. 

When  lale  dincted.— atej^enaon  y.  Colter,  5  N.  Modllkatloii  of  Jadcmeiit. — Smith  y.  Trustees  of 

T.  Supp.  749.  23  St.  Rep.  74;  Dayid  y.  Dayid.  9  N.  Y.  Brookhayen,  36  App.  Diy.  386,  55  N.  Y.  Supp.  37a 

§  1038.  Reference  to  inquire  as  to  creditors. 

Before  an  interlocutory  judgment  for  the  sale  of  real  property  is  rendered  in  an  action 
for  partition,  the  court,  either  with  or  without  applicaticm  by  a  party,  must  direct  a 
reference  to  ascertain  whether  there  is  any  creditor  not  a  party  who  has  a  lien  on  the 
undivided  share  or  interest  of  any  party.    But  the  court  may  direct  or  dispense  with 

such  a  reference,  in  its  discretion,  where  a  party  produces  a  search  certified  by  the  cleik 
or  by  the^  clerk  and  register,  as  the  case  requires,  of  the  coimty  where  the  property  is 
situated,  and  it  appears  therefrom,  and  by  the  affidavits,  if  any,  produced  therewith, 
that  there  is  no  such  outstanding  lien. 

DerivattOD.— <7ode  civ.  proc,  |1561.  Iwiihout  change;  156  N.  Y.  Supp.  185;  Foeter  y.  Foeter,  71  Misc.  263,  120 

origiBally  revised  from  R.  S..  pt.  3.  ch.  5,  tit.  3.  §24.  aa  N.  Y.  Supp.  1106. 

am.  bv  L.  1830,  ch-  320.  Detennlnfttt^ii  of  priorltr  of  Itons.— Hulbert  y. 

Scierenee. — Reference  to  ascertain  and  report  rights  Hulbert,  86  Misc.  662,  140  N.  Y.  Supp.  568. 

and  interests  of  parties  in  premises,  rules  of  civil  prao-  FHUiiie  to  dlreet  refcreiiee. — ^Lowe  y.  Leary,  184 

tice.  247.  250.  App.  Diy.  421.  171  N.  Y.  Simp.  637;  Berastein  y.  Ban- 


."— Adams  v.  Stewart,  170  App.   Div.   446, 


App.  Diy.  421.  171  N.  Y.  Supp.  637;  Berastein 
stem,  188  App.  Div.  276,  176  N.  Y.  Supp.  820. 


§  1039.  Duty  of  referee. 

Where  a  reference  is  directed,  as  prescribed  in  the  last  section,  the  referee  must  cause 
a  notice  to  be  published  once  in  each  week  for  six  successive  weeks  in  such  newspaper 
published  in  the  county  wherein  the  place  of  trial  is  designated  as' shall  be  designated 
by  the  court  directing  said  reference,  and  also  in  a  newspaper  published  in  each  county 
wherein  the  property  is  situated,  requiring  each  person  not  a  party  to  the  action  who, 
at  the  date  of  the  order,  had  a  lien  upon  any  undivided  share  or  interest  in  the  property, 
to  appear  before  the  referee  at  a  specified  place  and  on  or  before  a  specified  day  to  prove 
his  Hen  and  the  true  amount  due  or  to  become  due  to  him  by  reason  thereof.  The 
referee  must  report  to  the  court  with  all  convenient  speed  the  name  of  each  creditor 
whose  lien  is  satisfactorily  proved  before  him,  the  nature  and  extent  of  the  lien,  the 
date  thereof  and  the  amount  due  or  to  become  due  thereupon. 

Dorlyatton. — Code  dv.  proc.,  1 1562,  as  am.  by  L. 
1887,  ch.  686,  without  change;  oiiginaUy  revised  from 
R.  S..  pt.  3,  oh.  5,  tit.  3,  %  43. 

PnbllHitlon.— 0*Grady  v  O'Grady.  55  Hun  40,  8 
N.  Y.  Supp.  278;  Doremus  v.  Doremus,  66  Hun  111,  21 


N.  Y.  Supp.  14;  Connor  v.  Connor,   1    N.  Y.  Supp.  402, 
20  Civ.  mc.  Rep.  308. 


R.S..pt.  3,  oh.  5,  tit.  3,  t43.  Seetton   el  ted.— Bernstein   y.   Bernstein,   188   App. 

PabUeAtlon.— 0*Grady  v  O'Grady.  55  Hun    40.  8     Div.  276.  176  N.  Y.  Supp.  82a 


§  1040.  Money  to  be  paid  into  court. 

If  it  appears  by  the  pleadings  or  by  the  evidence  in  the  action  or  by  the  report  that 
there  was,  at  the  date  of  the  order,  any  existing  lien  upon  the  share  or  interest  of  a  party 
in  the  property,  the  interlocutory  judgment  directing  the  sale  must  also  direct  the  officer 
making  it  to  pay  into  court  the  portion  of  the  money  arising  from  the  sale  of  the  share 
or  interest  of  that  party  after  deducting  the  portion  of  the  costs  and  expenses  for  which 
it  is  liable. 

1563.  without  ehange;     68,  53  N.  Y.  Supp.  1067;  Treaey  v.  Ellis,  45  App.  Div. 
-*■•"'""''"'  "^    ""   ^"^    Y.  Supp.  600. 


Berhialtoiu— Code  dv.  proo.,  1 1563.  without  ehange;     68,  53  N. 
onsinally  revised  from  R.  S..  pt.  3,  oh.  5.  tit.  3,  %  44.  492.  61  N 

Uen  of  Jodcments.— Kelly  v.  Werner,  34  App.  Div. 


§  1041.  Application  for  money. 

Where  money  is  paid  into  court,  in  a  case  specified  in  the  last  section,  the  party  may 
apply  to  the  court  for  an  order  directing  that  the  money,  or  such  part  thereof  as  he 
claims,  be  paid  to  him,  and  the  court  must  make  such  an  order  as  justice   requires. 


S§  1042-1046;  CIVIL  PRACTICE  ACT  art.  64 

llcfflf»tfiMi«— Code  civ.  proo^  1 1564.  fint  and  laH  Ber«reAeM«— Payment  of  money  into  court  enkerajhr. 

■entenoee,  without  ehanfe  of  eabetaaoe;  orinnafly  re-  andtbe-oareanddiapoeitaon  therBof.  C  P.  A^  f|  133-137; 

Tiaed  from  R.  S..  pt.  3,  o£.  6,  tit.  3,  §45.  and  first  olanae  state  finance   U    ||   44a--44f:   nilee  of    oiYii  pcactie«. 

of  f  4A.  30-34.248. 

§  1042.  Payment  of  incumbrances. 

When  the  whole  amount  of  the  unsatisfied  liens  upon  an  undivided  share,  which  were 
existing  at  the  date  of  the  order  of  reference,  has  been  ascertained,  the  court  must  order 
the  portion  of  the  money  so  paid  into  court  on  account  of  that  i^re  to  be  distributed 
among  the  creditors  having  the  liens,  according  to  the  priority  of  each  of  them.  Where 
the  incumbrancer  is  not  a  party  to  the  action,  the  clerk  or  other  officer  by  whom  a  lien 
is  paid  off  must  procure  satisfaction  thereof  to  be  acknowledged  or  proved,  as  required 
by  law,  and  must  cause  the  incumbrance  to  be  duly  satisfied  or  cancelled  of  record. 
The  expense  of  so  doing  must  be  paid  out  of  the  portion  of  the  money  in  court  belong- 
ing to  the  party  by  whom  the  incumbrance  was  payable. 

D«rlYatioii.^-Code  civ.  proo.,  1 1565.  without  chance;  KlKhti  of  pmehMcr  mt  aeeatloD  sate.— Hulbert 

ozicinally  revised  from  R.  sT.  pt.  3,  ch.  5,  tit.  3.  f  f  47.  48.      v.  Hulbert.  86  Misc.  662.  149  N.  Y.  Supp.  568. 

§  1043.  Other  parties  not  to  be  delayed. 

The  proceedings  to  ascertain  and  settle  the  liens  upon  an  undivided  share  snail  not 
affect  any  other  party  to  the  action  or  delay  the  pa3ring  over  or  investing  of  money  to 
or  for  the  benefit  of  any  other  party  upon  whose  share  or  interest  in  the  propterty  tliere 
does  not  appear  to  be  any  existing  lien. 

DcrlYatton. — Ckide  dv.  proc.,  f  1666,  without  change  of  substance;  originally  revised  from  R.  3..  pt.  3,  ch.  5. 
tit.  8,  {49. 

§  1041.  When  land  to  be  sold  free  from  decedent's  debts. 

Where  the  interlocutory  judgment  directs  a  sale  of  the  premises  sought  to  be  parti- 
tioned or  of  some  part  thereof,  the  judgment,  in  the  discretion  of  the  court,  may  direct 
that  the  premises  so  sold  shall  be  free  from  the  lien  of  every  debt  of  any  such  decedent, 
except  debts  which  were  a  lien  upon  the  premises  before  the  death  of  such  decedent. 

DcrlYatloiirf— Code  civ.  pnxs..  f  1538.  sixth  sentence.      L.  1898,  ch.  78.  L.  1905.  ch.  662,  L.  1909.  ch.  428,  L.  1918, 
rewritten  without  change  of  substance,    f  1588.  as  am.      ch.  305. 
by  L.  189a  ch.  509,  L.  1896,  oh.  277.  L.  1897.  ch.  726. 

§  1046.  When  proceeds  to  be  paid  into  court. 

When  the  action  is  brought  before  eighteen  months  have  elapsed  from  the  granting 
of  letters  of  administration  or  letters  testamentary,  as  the  case  may  be,  upon  the  estate  of 
a  decedent  from  whom  the  plaintiff  derived  his  title,  and  the  interlocutory  judgment 
directs  that  the  premises  shall  be  sold  free  from  the  lien  of  debts,  the  final  judgment 
shall  direct  that  the  proceeds  of  the  sale  remaining  after  the  payment  of  t^e  costs, 
referee's  fees,  expenses  of  sale,  taxes,  assessments,  water  rates,  and  liens  established 
before  the  death  of  the  decedent,  including  any  sum  allowed  to  a  widow  in  satisfaction 
of  her  right  of  dower,  therein  directed  to  be  paid,  be  paid  forthwith  into  court  by  the 
referee  making  such  sale  by  depositing  the  same  with  the  county  treasurer  of  the  county 
in  which  the  trial  of  the  action  is  placed,  to  the  credit  of  the  parties  entitled  thereto, 
to  await  the  further  order  in  the  premises.  Where  the  action  is  brought  before  eighteen 
months  have  elapsed  from  the  granting  of  letters  of  administration  or  letters  testamen- 
tary, as  the  case  may  be,  upon  the  estate  of  a  deceased  person,  who,  if  living,  should 
be  a  party  to  the  action,  and  the  interlocutory  judgment  directs  that  the  premises  shall 
be  sold  free  from  the  lien  of  debts,  the  final  judgment  shall  direct  that  the  share  of  the 
proceeds  of  such  sale,  which  would  have  been  his,  if  living,  be  paid  into  court  by  such 
referee,  by  depositing  the  same  with  such  county  treasurer  to  await  the  further  order 
in  the  premises. 

DcrlfBtlOB.— Code  civ.  proc,   f  1538,  seventh  and      1898,  oh.  78,  L.  1905,  oh.  662,  L.  1909,  oh.  428.  L.  1918, 
eighth  sentences,  without  change,     f  1538,  sa  am.  bar      ch.  305. 
L.  1890.  oh.  509,  L.  1896,  ch.  277,  L.  1897,  ch.  726.  L. 


§  1046.  Disposition  of  deposit. 

Upon  the  certificate  of  the  surrogate  of  the  county  of  which  any  such  decedent  was  a 
resident  at  the  time  of  his  death,  showing  that  eighteen  months  have  elapsed  since  the 
issuing  of  letters  testamentary  or  letters  of  administration,  as  the  case  may  be,  upon 
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art.  M  ACTION  FOR  PARTITION  {f  1047-1049 

the  estate  of  said  decedent,  and  that  no  proceedings  for  the  mortgage,  lease  or  sale  of 
the  real  property  of  such  decedent  for  the  payment  of  his  debts  or  funeral  expenses, 
or  both,  is  pending,  and  upon  the  certificate  of  the  county  clerk  of  the  county  where 
the  real  property  sold  under  the  interlocutory  judgment  is  located,  showing  that  no 
notice  of  pendency  of  action  in  respect  to  such  real  property  has  been  filed  in  his  office, 
the  court  wherein  the  final  judgment  was  made  shall  make  an  order,  upon  the  applica* 
ikm  of  any  party  to  such  action,  directing  the  county  treasurer  to  pay  to  such  party 
from  such  deposit  the  amount  to  which  he  is  entitled  under  the  final  judgment,  with 
the  accumulation  thereon,  if  any,  less  the  fees  of  the  county  treasurer. 

Dtrlfmttoii.--Code  oiv.  proo..  i  1638.  ninth  eentonoe,      oh.  509,  L.  1SQ6,  oh.  277,  L.  1S97.  oh.  738.  h,  1896,  oh. 
without  change  of  mibotanoe.    1 1&38,  aa  am.  Ijy  L.  1890.      78.  L.  1905,  ch.  002.  L.  1909.  oh.  428,  L.  1918.  oh.  305 . 

§  1047.  Withdrawal  of  deposit 

Any  party  to  such  action,  at  any  time  after  final  judgment,  upon  notice  to  the  exec- 
utors or  achninistrators  of  the  decedent  from  whom  the  party  applying  derived  his 
share  or  interest,  may  apply  to  the  court  in  which  such  action  is  pending  for  leave  to 
withdraw  the  deposit  or  the  share  of  the  deposit  adjudged  in  the  final  judgment  to 
belong  to  him;  and,  upon  such  application,  the  court,  in  its  discretion,  may  make  an 
order  directing  the  coimty  treasurer  to  pay  over  to  such  party  the  deposit,  or  the  share 
of  the  deposit,  adjudged  in  the  final  judgment  to  belong  to  him,  but  such  order  shall 
not  be  made  until  such  party  shall  have  furnished  a  bond  to  the  people  of  the  state  of 
New  York  in  the  penalty  of  twice  the  amount  of  the  deposit  sought  to  be  withdrawn, 
with  two  or  more  good  and  sufficient  sureties,  approved  by  the  judge  or  justice  of  the 
court  making  such  order,  and  filed  with  such  approval  in  the  office  of  the  clerk  of  the 
county  in  which  such  action  is  pending,  to  the  effect^  that  such  party  so  withdrawing 
the  deposit  will  pay  any  and  all  claims,  not  exceeding  the  amount  of  the  deposit,  when 
thereunto  required  by  order  of  the  court  or  by  order  of  the  surrogate  or  of  the  surro- 
gate's court  in  a  proceeding  to  mortgage,  lease  or  sell  the  real  property  of  such  dec^ 
dent.  Where  a  final  accounting  has  been  had  in  the  estate  of  such  decedent  in  a  surro- 
gate's court,  and  certified  copies  of  the  account  and  decree  of  final  settlement,  showing 
that  all  of  the  debts  of  the  decedent  have  been  paid  in  fuU,  is  filed  with  the  court 
having  jurisdiction  of  the  fund,  the  court  may  dispense  with  the  giving  of  a  bond. 

Dcrtf»tl0ii«— Code  dv.    proo.,    1 1538,    tenth  and  Fowcr  of  aiiirogate  to  dtreet  Daymenl  of  money 

eleventh  aentenoeo,  without  ohance  of  aubetanoe.    f  1538.  to   eioeaton  In  proeeodlnss   to   sell   property.— 

as  am.  by  L.  189a  oh.  509,  L.  1890.  oh.  277,  L.  1897,  Matter  of  Murphy  (1921),  197  App.  Div.  139, 188  N.  T. 

730,  L.  1896,  oh.  78,  L.  1905,  eh.  002,  L.  1909,  oh.  428,  Supp.  1. 
L.   1918.   oh.   305. 

§  1048.  When  proceeds  payable  directly  to  parties. 

Where  final  judgment  shall  be  rendered  in  any  action  for  partition  after  eighteen 
months  have  elapsed  from  the  granting  of  letters  of  administration  or  letters  testamen- 
tary, as  the  case  may  be,  upon  the  estate  of  the  decedent  from  whom  the  plaintiff  derived 
title,  and  the  premises  shall  have  been  sold  free  from  the  lien  of  debts,  then,  upon 
producing  to  the  court  the  certificate  of  the  surrogate  of  the  county  in  which  the  dece- 
dent was  at  the  time  of  his  death  a  resident,  showing  that  eighteen  months  hav^  elapsed 
since  the  issuing  of  letters  of  administration  or  letters  testamentaiy,  as  the  case  may 
be,  upon  the  estate  of  such  decedent,  and  that  no  proceeding  for  the  mortgage,  lease 
or  sale  of  the  real  property  of  the  decedent  for  the  payment  of  his  debts  or  funeral 
expenses,  or  both,  is  pending,  and  upon  the  certificate  of  the  clerk  of  the  coimty  where 
the  real  property  sold  under  the  interlocutory  judgment  is  located  showing  that  no 
no1»ce  of  pendency  of  action  in  respect  to  such  real  property  has  been  filed  in  his  office, 
the  court  rendering  the  final  judgment  shall  direct  the  payment  of  the  different  shares 
to  the  several  parties  entitled  thereto;  except  that  the  share  of  a  deceased  person,  who, 
if  tiving,  should  be  a  party  to  the  action,  shall  be  paid  into  court,  unless  eighteen  months 
have  also  elapsed  since  the  granting  of  letters  of  administration  or  letters  testamentary, 
as  the  case  may  be,  upon  the  estate  of  said  last  mentioned  deceased  person,  and  like 
certificates  of  the  surrogate  and  county  clerk  are  produced  to  the*  court. 

P«lv»lloii«— Code  dv.  proo..  1 1538,  laet  aentenee,      oh.  609,  L.  1890,  oh.  277.  L.  1897,  oh.  720,  L.  1886.  eh . 
without  ehaaise  of  MbManee.    1 1588,  ae  ml  by  L.  1890,      ^  L.  1905,  oh.  002.  L.  1909,  eh.  428,  L.  1918,  eh.  305. 

§  1049.  Sale  or  exception  of  dower  interest 

Where  a  party  has  an  existing  right  of  dower  in  the  entire  property  directed  to  be 
sold,  at  the  time  when  an  interlocutory  judgment  for  a  sale  is  rendered  in  an  action. 


L"^"T  ■  -^ 


a  1050-1053  CIVIL  PRACTICE  ACT  art.  64 

for  partition,  the  court  must  consider  and  determine  whether  the  interests  of  all  the 
parties  require  that  the  right  of  dower  should  be  excepted  from  the  sale  or  that  it  should 
be  sold. 

DefflfBlloii. — Code  dv.  pioo.,  f  1S67,  without  change;  origixttlly  revised  from  R.  8.,  pt.  3,  oh.  5.  tit.  3,  f  50. 

§  1060.  Effect  of  sale  of  dower  interest  in  entire  property. 

If  a  sale  of  the  property,  including  the  right  of  dower,  is  directed,  the  interest  of  the 
party  entitled  to  the  right  of  dower  shall  pass  thereby;  and  the  purchaser,  his  heirs 
and  assigns,  shall  hold  the  property  free  and  discharged  from  any  claim  by  virtue  of 
that  right.  In  that  case,  the  dowress  is  entitled  to  receive  from  the  proceeds  of  the 
sale  of  the  whole  property  a  gross  sum  in  satisfaction  of  her  right  of  dower,  or  to  have 
one-third  of  those  proceeds  paid  into  court  for  the  purpose  of  being  invested  for  her 
benefit,  as  prescribed  in  the  next  section  with  respect  to  the  dowress  of  an  undivided 
share. 

DcrtYatioii.-~Code  dv.  proo.,  f  1568,  without  ohante;         Seetlon  cltod.— Leahy  v.  Leahy  (1921),  116  Miec. 
oiigiuaUy  x«vieed  from  R.  S.,  pt.  3,  oh.  5,  tit.  3.  f  5L         330.  189  N.  Y.  Supp.  897. 

§  1051.  Disposition  of  money  belonging  to  tenant  of  particular  estate  in  un» 
divided  share  sold. 

A  party  to  an  action  for  partition  who  has  a  right  of  dower,  or  is  a  tenant  for  life 
or  for  years,  in  or  of  an  imdivided  share  of  the  property  sold,  is  entitled  to  receive  from 
the  proceeds  of  the  sale  a  gross  sum  to  be  fixed  according  to  the  principles  of  law  applicable 
to  annuities,  in  satisfaction  of  his  or  her  estate  or  interest.  The  written  consent  of  the 
party  to  receive  such  a  gross  sum,  acknowledged  or  proved,  and  certified,  in  like  manner 
as  a  deed  to  be  recorded  must  be  filed  at  the  time  of  or  before  the  filing  of  the  report 
of  sale;  otherwise  the  court  must  direct  that,  out  of  the  proceeds  of  the  sale  which  belong 
to  the  undivided  share  to  which  the  estate  or  interest  attaches,  one-third,  in  case  of  a 
dowress,  and  in  any  other  case  arising  under  this  section,  the  entire  proceeds,  or  such 
a  pit>portion  thereof  as  fairly  represents  the  interest  of  the  holder  of  the  particular  estate, 
be  paid  into  court  for  the  purpose  of  being  invested  for  his  or  her  benefit. 

Derifmtioii. — Code  ehr.  pzoo.,  1 1M9.  as  am.  by  L.      ▼.  Powell,  8  App.  Div.  318,  38  N.  Y.  Supp.  196;  Valen- 
1918,  eh.  460,  fint  two  eentenoee,  without  change;  ongin-      une  v.  Hutchineon,  43  Miao.  314,  88  N.  Y.  Supp.  86SL 


allf  raviaed  fxoin^R.  8..  pt.  3..  oh.  6,  tit.  3,  If  62-54.  AdmcMjiraiieiil  of  dowcr.--Ryder   ▼.  ^  Kennedy. 

ConMnl— Ryder  y.  iCennedyi  234  N.  Y.  407;  Wood         Section  cltod«— 4pendiuto  V.  New  Yw£  Int.  Ry. 


Kofcronce.— Oroea  sum  in  payment  ol  dower,  how      166  App.  Div.  146^151  NL  Y.  8upp._  1086;  MeLear  ▼. 
determined,  rulee  of  civil  practice,  243. 


100  App.   UIV.   140,   151   IN.    X.   Bupp.    IWfO;  MOLiCa 

Balmat,  194  App.  EHt.  827,  184  N.  Y.  Supp.  935. 
Sectloii  cltM« — Sperahuto  v.  New  Y<»k   Int. 
Co..  186  App.  Div.  145,  173  N.  Y.  Supp.  834. 


§  1062.  Consent  by  guardian  or  committee  of  tenant  of  particular  estate  to 
accept  gross  sum. 

If  it  shall  appear  to  the  court  that  the  tenant  for  life  or  for  years,  or  the  widow,  is 
an  infant,  lunatic  or  otherwise  incompetent,  and  that  a  general  guardian  or  committee 
has  been  duly  appointed,  upon  proof  that  it  will  be  for  the  best  interest  and  advantage 
of  the  estate  of  such  infant  or  lunatic  or  incompetent  person,  the  court  may  authorize 
and  direct  such  guardian  or  committee,  in  the  name  of  such  infant,  lunatic  or  incom- 
petent person,  having  such  estate  for  life  or  years,  or  dower  right,  to  execute  an  instru- 
ment under  seal,  acknowledged  or  proved  and  certified  in  like  manner  as  a  deed  to  be 
recorded,  whereby  such  guardian  or  committee  shall  consent  to  accept  in  lieu  of  such 
estate  or  dower  a  sum  to  be  ascertained  by  the  court  as  provided  in  the  last  preceding 
section,  according  to  the  principles  applicable  to  life  annuities;  and  upon  presentation  of 
such  an  instrument  to  the  court,  the  value  of  the  estate  for  life  or  for  years  or  dower 
so  ascertained  by  it  shall  be  paid  to  such  guardian  or  committee.  Such  instrument 
shall  have  the  same  force  and  effect  as  a  deed  or  instrument  executed  and  acknowledged 
by  a  competent  person  or  a  person  of  full  age. 

DcrlYalloB^—Code  elv.  proe.,  1 1660,  aa  am.  by  L.     atanoe;  oxiglnaUy  ravieed  irom  R.  8.,  pt.  8,  oh.  5»  tit.  8, 
1913,  oh.  450,  laat  two  aentenoei.  without  olumce  of  sub-     Sl  5^54. 

§  1063*  Interest  of  owners  of  future  estates,  in  proceeds  of  sale,  to  be  pro- 
tected. 

Where  it  appears  that  a  party  to  the  action  has  an  inchoate  right  of  dower  or  any 
other  future  right  or  estate,  vested  or  contingent,  or  that  any  person  or  persons  not  in  being 
who  by  any  contingency  may  become  entitled  to  any  interest  or  estate  in  the  property 
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sold,  the  court  must  iix  tfie  proportional  value  of  the  right  or  estate,  according  to  the 
law  applicable  to  annuities '  and  surivorships,  or  set  aside  so  much  of  the  proceeds  of 
sale  to  which  the  contingency  attaches,  and  must  direct  that  proportion  of  the  proceeds 
of  the  sale  to  be  invested,  secured  or  paid  over,  in  such  manner  as  it  deems  calculated 
to  protect  the  rights  and  interests  of  the  parties. 

DefftfBtton*— Code  civ.  pioe..  f  1570,  aa  am.  by  L.  945,  136  N.'  Y.  Sopp.  278,  affd.,  211  N.  Y.  507;  Jordan 

1S92,  ch.  581,  without  ehaa«e;  orisinAlly  rariaed  tiom  v.  Van  Eppa,  19  Hun  626. 

L.  1840.  ch.  177,  f  1.  Eight  of  wife  to  groaa  sum.— Youngs  v.  Goodman 

r.— Bell  ▼.  GoMing,  151  App.  Div.  ~  (1921),  199  App.  Div.  281. 


§  1064.  Marded  woman  may  release  her  interest 

A  married  woman  may  release  to  her  husband  her  inchoate  right  of  dower  in  the 
property  directed  to  be  sold,  by  a  written  instrument,  duly  acknowledged  by  her  and 
certified,  as  required  by  law  with  respect  to  the  acknowledgment  of  a  conveyance  to 
bar  her  dower;  which  must  be  filed  with  the  clerk.  Thereupon,  the  share  of  the  proceeds 
of  the  sale  arising  from  her  contingent  interest  must  be  paid  to  her  husband. 

Dcfffrnttoikr— Code  civ.  proc,  f  1571,  without  change;  Beffcrenee. — General  pioviaiona  raUting  to  releaae 
originaUy  leviaed  from  L.  1840,  ch.  177,  f  2.  of  bar  of  dower,  real  property  1.,  H  196-199,  '|206,  207. 

§  1056.  Unknown  owners  to  be  protected. 

If  a  person  entitled  to  an  estate  or  interest  in  the  property  sold  is  made  a  party  as 
an  unknown  defendant,  the  court  must  provide  for  the  protection  of  his  rights,  as  far 
as  may  be,  as  if  he  was  known  and  had  appeared. 

Derimtton.— Code  civ.  pioc.  }  1572,  without  change;  N.  Y.  Supp.  877;  Fox  v.  Fee,  24  App.  Div.  314,  323,  49 
orifinjdly  revised  from  R.  S.,  pt.  8,  oh.  5.  tit.  3,  f  55.  N.  Y.  Supp.  292. 

IB  genonL— Caaey  v.  Caaey,  19  App.  Div.  219,  45 

§  1056*  Credit  on  sale. 

The  court,  in  the  interlocutory  judgment  for  a  sale,  must  direct  the  terms  of  credit 
which  may  be  allowed  for  any  portion  of  the  purchase-money,  of  which  it  thinks  proper 
to  direct  the  investment,  and  for  any  portion  of  the  purchase-money  which  is  required 
to  be  invested  for  the  benefit  of  a  person,  as  prescribed  in  this,  article.  The  portion  of 
the  purchase-money  for  which  credit  is  so  allowed  must  always  be  secured  at  interest 
by  a  mortgage  upon  the  property  sold,  with  a  bond  of  the  purchaser;  and  by  such  addi- 
tional security,  if  any,  as  the  court  prescribes.  The  officer  making  the  sale  may  take 
separate  mortgages  and  other  securities  in  the  name  of  the  county  treasurer  of  the 
county  in  which  the  property  is  situated  for  such  convenient  portions  of  the  purchase- 
money  as  are  directed  by  the  court  to  be  invested;  and  in  the  name  of  the  owner,  for 
the  share  of  any  known  owner  of  full  age  who  desires  to  have  it  invested. 

Ikrimtlwu  Code  «v.  pioe.,  f|  1573,  1574,  1575^  wiibottt  change;  originally  reviaed  from  R.  8..  pt.  8,  oh. 
5,  tit.  3,  1138-40,  nqMoUvely. 

§  1057.  Report  of  sale. 

Immediately  after  completing  the  sale,  the  officer  making  it  must  file  with  the  clerk 
his  report  thereof  under  oath,  containing  a  description  of  each  parcel  sold,  the  name 
of  the  purchaser  thereof  and  the  price  at  which  it  was  sold. 

Petty tion.— Code  eiv.jpioe.,  S  1576,  without  ohange;  ftefaree's  report  must  be  under  oath.— Leahy  v. 
originally  reviaed  from  R.  ST,  pt.  3,  oh.  5.  tit.  3,  f  59.  Leahy   (1921),   116  Misc.   330,   189   N.   Y.   Supp.  897. 


§  1068.  Fixud  judgment  after  confirmatLon  of  sale. 

If  the  sale  is  coz^nned  by  the  court,  a  final  judgment  must  be  Altered  confirming  it 
acoordinglyy  directing  the  officer  making  it  to  execute  the  proper  conveyances  and  take 
the  proper  securities  pursuant  to  the  sale,  and  also  directing  concerning  the  application 
of  the  proceeds  of  the  sale.  Such  a  final  judgment  is  binding  and  conclusive  upon  the 
same  persons  upon  whom  a  final  judgment  for  actual  partition  is  made  binding  and 
conclusive  by  this  article;  and  it  effectually  bars  each  of  those  persons  who  is  not  a  pur- 
chaser at  the  sale  from  all  right,  title  and  interest  in  the  property  sold. 

Derirmtloii.— Code  eiv.  proo.,  f  1677,  without  change  Y.  Supp.  146;  Raed  v.  Reed,  46  Hun  212,  sffd..  107  N. 

of  lubetanoei  oriipnaliy  reviaed  from  R.  S.,  pt.  3,  oh.  6»  Y.  545. 

tit.  8,  If  60,  61a,  and  part  of  61b:  L.  1830.  ch.  320,  |  iflb  Title  of  pvreliaMr.^Brooks  v.  Davoy,  109  N.  Y. 

BflforeiMe. — Final  judcment  and  its  eiffect  pioviaing  495. 

for  the  partition  of  lands,  C.  P.  A..  H  217,  1033.  rraetlce.~-Farrell  v.  NoeU  17  App.  Div.  319,  322.  45 

iBteni  of  Melloii.— WoodhuU  v.  little,  102  K.  Y.  N.  Y.  Supp.  207;  Latourette  v.  Latourette,  25  App.  Div. 

165;  Lalorge  v.  lAtouiette.  129  App.  Div.  447.  114  N.  145,  48  N.  Y.  Supp.  1076. 
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§  1059.  Effect  upon  inctunbrancers  of  final  judgment  after  conflnnation  of  sale. 

Such  a  final  judgment  is  alBO  a  bar  against  each  person  not  a  party,  who  at  the  time 
when  it  is  rendered,  has  a  general  lien  by  judgment  or  decree  on  the  undivided  share 
or  interest  of  a  party,  if  notice  was  given  to  appear  before  the  referee  and  make  i»oof 
of  liens,  as  prescribed  in  this  article,  and  also  against  each  person  made  a  party  ik^m) 
then  has  a  specific  lien  on  any  such  imdivided  share  or  interest;  but  a  person  having 
any  such  specific  lien  appearing  of  record  at  the  time  of  the  filing  of  the  notice  of  the 
I)endency  of  the  action,  who  is  not  made  a  party,  is  not  affected  by  such  judgment. 

]>eriYattoB.-*-Code  cxv.  proo..  f  1578.  aa  am.  by  L.  1883,        Bflwt  of  MCtton.— Winfield  v.  Staoon.  40  App.  Dhr. 
ch.  303,  without  cfaange  ol  aubstanoe;  origmally  isviaed     95.  57  N.  Y.  Supp.  563. 

from  R.  S.,  pt.  3,  ch.  5,  tit.  3.  f  61b;  L.  1830.  ch.  320,  f  45.        jBffeet  of  aale  on  prior  cKoentlOB  Mlc^Hulbert  t. 

Hulbert,  86  Miac.  662,  149  N.  Y.  Supp.  668. 

§  1060.  Costs  of  action  and  expenses  of  sale ;  how  paicL 

Where  final  judgment  confirming  a  sale  is  rendered,  the  costs  of  each  party  to  the 
action  and  expenses  of  the  sale,  including  the  officer's  fees,  must  be  deducted  from  the 
proceeds  of  the  sale,  and  each  party's  costs  must  be  paid  to  his  attorney.  But  the 
court,  in  its  discretion,  may  direct  that  the  costs  and  expenses  of  any  trial,  reference  or 
other  proceeding  in  the  action  be  paid  out  of  the  share  of  any  party  in  the  proceeds,  or 
may  render  judgment  against  any  party  therefor.  Where  a  proportion  of  tlie  proceeds 
is  to  be  paid  to  or  invested  for  the  benefit  of  any  person,  as  prescribed  in  any  provision 
of  this  article,  the  amount  thereof  must  be  determined  by  the  residue  of  the  entire 
proceeds  remaining  after  deducting  the  costs  and  expenses  chargeable  against  them. 

Pcrlvailon. — Code  civ.  proc..  f  1579,  without  chance;  ^nliist  state  oa  defendaDt. — Haley  v.  Sheridan.  190 

orudnally  reviaed  from  R.  S.,  pt.  3,  ch.  5.  tit.  3,  J  62.  N.  Y.  331,  affg.  114  App.  Div.  903,  100  N.  Y.  Supp.  1119. 

■eferencM. — Amount  of  ooata  generally, ,  C.  P.  A..  To  rercree. — Stewart  v.  Paton,  29  N.  Y.  Supp.  77U.  23 

{11504-1521;  additional  allowancea  in  partition  actions,  Ciy.  Proc.  Rep.  286. 

Id.,  U  1512.  1513.  Payment. — Henderson  ▼.  Scott.  43  Hun  22;  Flynn  v. 

Discretton  of  court. — ^Wella  v.  Vanderwerke;  45  App.  Kennedy,  62  Hun  26.  16  N.  Y.  Supp.  361;  MoKenna  v. 

Div.  155.  60  N.  Y.  Supp.  1089.  Duffy,  64  Hun  597,  19  N.  Y.  Supp.  34S. 

On  actual  partition. — Story  v.  Lutkina,  77  Miac.  17, 
351N.  Y.  Supp.  118. 

§  1061.  Distribution  of  proceeds ;  duties  of  officer  making  sale. 

The  proceeds  of  a  sale,  after  deducting  therefrom  the  costs  and  expenses  chargeable 
against  them,  must  be  immediately  awarded  to  the  parties  whose  n^ts  and  interests 
have  been  sold,  in  proportion  thereto.  The  sum  chargeable  upon  any  share  to  satisfy 
a  lien  thereon  must  be  paid  to  the  creditor,  or  retained,  subject  to  the  order  of  the 
court;  and  the  remainder,  except  as  otherwise  prescribed  in  this  article,  must  be  paid 
by  the  officer  making  the  sale,  to  the  party  owning  the  share  or  his  legal  representatives 
or  into  court  for  his  use.  Within  sixty  days  after  the  entry  of  final  judgpnent,  unless 
such  time  be  extended  by  an  order  of  ^e  court  entered  in  the  office  of  the  clerk  within 
said  sixty  days,  the  officer  making  the  sale  must  file  with  the  cleik  his  report  under 
oath  of  the  disposition  of  the  proceeds  of  the  sale,  accompanied  by  the  vouchers  of  the 
persons  to  whom  payments  were  ordered  to  be  made. 

]>erhratlon. — Code  civ.    proc..    ( 1580,  u    am.    by         Notfee   of  distribution. — Guaranty   Trust     Co.  v. 
L.  190S,  eh.  394,  without  change;  originally  reviaed  from     Schmidt.  187  App.  Div.  561,  175  N.  Y.  Supp.  696. 
R.  S.,  pt.  3.  eh.  5,  tit.  3.  f  03.  Payment  or  eredltora. — ^Jouffret  v.  Loppin,  2( 


In  j;encral.-~Hal8tad  v.  Habted,  55  N.  Y.  442;  Smith     Div.  455,  46  K.  Y.  Supp.  810. 
'ilUatt. --      -  - 


20  App. 

v.  GilBatt.  22  Misc.  246,  49  N.  Y.  Supp.  614;  Johnson  v.         Payment  of  mortKage. — ^Beller  v.  Antisdel,  84  Hun 
Weir,  34  Misc.  683.  70  N.  Y.  Supp.  1020;  Noble  v.  Crom-     252.  32  N.  Y.  Supp.  575. 
well,  26  Barb.  475.  Payment  to  attorney.— Lythgoe  v.  Smith,  140  N.'Y. 

442r  Conner  v.  Watsbn,  27  Misc.  444,  59  N.  Y.  Supp.  218. 

§  1062.  Payment  of  taxesi  assessments  and  water  rates  out  of  proceeds  of  sale. 

Where  a  judgment  rendered  in  an  action  for  partition  directs  a  sale  of  the  real  prop- 
erty, the  officer  making  the  sale  must  pay  out  of  the  proceeds,  unless  the  jud^ent 
otherwise  directs,  all  taxes,  assessments  and  water  rates,  which  are  liens  upon  the  prop- 
erty sold,  and  redeem  the  property  sold  from  any  sales  for  unpaid  taxes,  assessments  or 
water  rates,  which  have  not  apparently  become  absolute.  The  sums  necessary  to  make 
those  payments  and  redemptions  are  deemed  expenses  of  the  sale,  within  the  meaning 
of  that  expression  as  used  in  any  provision  of  this  article. 

Dcrlfatlon.— -Code  dv.  proe.,  f  1676,  so  far  as  relates  to  Supp.  465;  Greene  v.  Bunslck,  23  App.  Div.  108.  4S  N.  Y. 

partitioii;  oxicinaUy  revised  from  L.  1870,  ch.  717,  (  2.  Supp.  374;  Barker  v.  Miller,  32  App.  Div.  364,  53  N.  Y. 

AnpUcallon.— Matter  of  Jones.  178  App.  Div.  654, 165  Snpp:  283;  Shaw  v.  Youmans.  105  App.  Div.  329. 94  N.  Y. 

N.  Y.  Supp.  896.  SupO.178;  Leahy  v.  Leahy  (1921),  116  Misc.  330,  189 

tt^peiiMs  of  sale. — ^Termansen  t.  Matthews,  49  App.  N.  Y.  Supp.  897. 

Div.  163,  63  N.  Y.  Supp.  113.  IB  ftrst  Judicial  district.— Couden  v.  Huerstel.  60 


Tucs  and  assessments.— Smith  v.  Cornell.  118  N.  Y.     App.  Div.  83,  69  N.  Y.  Supp.  778 
.^      320.  323;  Morgan  v.  Fullerton.  9  App.  Div.  233.  41  N.  Y. 
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§  1063.  Shares  of  infants. 

Where  a  party  entitled  to  receive  a  portion  of  the  proceeds  is  an  infant,  such  portion 
may  be  disposed  of  as  follows: 

1.  The  court  may  direct  it  to  be  invested  in  permanent  securities  in  the  name  and 
fox  the  benefit  of  the  infant,  or  it  may  direct  it  to  be  paid  over  to  the  general  guardian 
of  the  infant  when  the  guardian  shall  have  executed  to  such  infant  a  bond  with  two 
sureties  which  shall  be  apprQved  by  the  court;  or, 

2.  If  any  of  the  moneys  arising  from  the  proceeds  of  such  sale  shall  have  been  paid 
to  the  county  treasurer,  and  on  due  proof  that  such  money  has  remained  uninvested 
in  permanent  securities  for  the  space  of  three  months,  the  court  may  direct  the  same 
to  be  paid  to  the  general  guardian  of  such  infant  upon  his  giving  an  undertaking  in  an 
amount  and  with  securities  satisfactory  to  the  court  for  the  faithful  execution  of  his 
trust;  or  j| 

3.  In  the  case  of  an  iilBnt  residing  without  the  state  and  having  in  the  state  or  country 
where  he  or  she  resides  a  general  guardian  or  person  duly  appointed  under  the  laws  of 
such  state  or  country  to  the  control,  and  entitled  by  the  laws  of  such  state  or  country 
to  the  custody,  of  the  money  of  such  infant,  the  court,  upon  satisfactory  proof  of  such 
facts  and  of  the  sufficiency  of  the  bond  or  security  given  by  such  general  guardian  or 
person  in  such  state  or  country  by  the  certificate  of  a  judge  of  a  court  of  record  of  such 
state  or  country,  or  otherwise,  may  direct  that  the  portion  of  such  infant  arising  upon 
such  sale  shall  be  paid  over  to  such  general  guardian  or  person. 

Dflimllun. — Code  civ.  pxoc,  f  1581,  m  am.  by  L.  1887.  246;  reference  on  default  or  admission  in  ease  of  infanta 

ch.  482,  L.  1892,  ch.  558.  L.  1897.  ch.  602.  without  change  Id..  247. 

of  substance;  the  original  section  was  derived  from  R.  8..  Inrestmcnt  of  tufluiti*  sbaffM. — ^Thurston  t.  Wilbur, 

pt.  3,  eh.  5.  tit.  3,  (  64.  Trust  Co..  7  Misc.  392.  27  N.  Y.  Supp.  923;  Flynn  v. 

EcfarencM.— Ascertainment     of    shares     by    court  Lynch.  23  Civ.  Proc.  Rep.  309. 
before  interlocutory   judgment,  rules   of   civil  practice. 

§  1064.  Shares  of  unknown  an4  absent  owners. 

Where  a  person  has  been  made  a  defendant  a^  an  unknown  person,  or  where  the 
name  of  a  defendant  is  unknown,  or  where  the  summons  has  been  served  upon  a  defend- 
ant without  the  state  or  by  publication^  and  he  has  not  appeared  in  the  action,  the 
court  must  direct  his  portion  to  be  invested  in  permanent  securities  at  interest,  for  his 
benefit,  until  claimed  by  him  or  his  legal  representatives. 

Derlnitteiu — Code   civ.    proc.,    f  1582,    as   am.   by  the  county  treasurer  and  unclaimed  for  twenty-five  yeara. 

L.  1889,  eh.  39.  L.  1891,  ch.  365,  L.  1893,  oh.  203.  first  C.  P.  A.,  (  1065.     Reference  on  default  or  adnuasion, 

clause,  without  change;  originally   revised   from  R.  8.,  rules  of  civil  practice,  247. 

pt.  3.  ch.  5,  tit.  3,  {  65.  In  gencnu.— Casey  v.  Casey.  19  App.  Div.  219.  ^^ 

Bcferenee.— Shares'of  unknown  parties  depoated  with  N.  Y.  Supp.  877. 

§  1065.  Presumption  of  death  of  unknown  heirs. 

Where  in  any  action  of  partition  in  this  state  any  portion  of  the  proceeds  of  the  sale 
of  real  property  is  or  has  been  paid  into  court,  or  paid  to  the  treasurer  of  any  county 
for  any  unknown  heirs,  and  has  remained  unclaimed  for  twenty-five  years,  after  such  pay- 
ment by  any  person  entitled  thereto,  the  lapse  of  twenty-five  years  after  such  payment  raises 
the  presumption  of  the  death  of  such  unknown  heirs  at  the  time  of  the  sale  of  such 
real  property  and  before  such  payment,  and  after  the  lapse  of  twenty-five  years  after 
such  payment  it  shall  be  presumed  that  there  were  no  such  unknown  heirs  living  at  the 
time  of  such  sale  or  payment,  and  in  any  action  or  proceeding  taken  for  the  purpose 
of  distributing  and  paying  over  such  proceeds,  aU  such  imknown  heirs  are  presumed 
and  they  shall  be  presumed  to  have  been  dead  at  the  time  of  such  sale  and  before  such 
payment  into  court,  or  to  *be  treasurer  of  any  county. 

]letlnitloii.-~Code  dv.  proc..  1 841.  as  am.  by  L.  1889,  AppUcfttfon.— People  ex  rel.  Miller  v.  Ryder.  124  N.  Y. 

oh.  40.  L.  1891,  ch.  364.  L.  1918.  eh.  318.  last  sentence.  500,  revg.  58  Hun  407.  12  N.  Y.  Supp.  48;  People  ex  rel. 

without  change;  oziginally  revised  from  R  6.,  pt.  3.  ch.  1,  Griffin  v.  Ryder.  65  Hun  175,  19  N.  x .  Supp.  977. 
it.  5.  S  6. 

§  1066.  Judicial  inquiry  as  to  unknown  heirs  with  reference  to  disposition  of 
unclaimed  proceeds. 

But  after  the  lapse  of  twenty-five  years  from  the  time  of  the  payment  into  court  or 
to  the  treasurer  of  any  county  of  any  portion  of  the  proceeds  of  the  sale  of  real  property 
for  unknown  heirs,  heretofore  or  hereafter  to  be  made  in  any  action  of  partition,  with- 
out any  claim  therefor  having  been  made  by  any  person  entitled  thereto,  and  upon 

*  So  in  oliginal. 
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there  being  made  and  presented  to  the  court,  at  a  special  term  thereof,  proof,  by  peti- 
tion or  otherwise,  showing  to  the  satisfaction  of  the  court  that  due  inquiry  for  such 
unknown  heirs  or  their  representatives  has  been  made  and  that  they  cannot  be  found, 
and  that  no  claim  has  been  made  for  such  portion  of  said  proceeds  by  any  person  entitled 
thereto,  proceedings  shall  thereupon  be  taken  in  said  court  and  an  investigation  had 
therein  as  to  the  heirship,  death  or  whereabouts  of  such  unknown  heirs  or  their  repre- 
sentatives, and  as  to  the  known  heirs  of  the  ancestor  of  such  unknown  heirs,  the  next 
of  kin,  representatives  and  distributees  of  such  known  heirs,  and  as  to  all  persons  inter- 
ested in  such  proceeds,  and  their  respective  interests  therein,  and  the  said  court,  by 
an  order  made  in  the  action,  shall  direct  that  a  notice  entitled  in  the  action  and  signed 
by  the  petitioner  or  his  attorney,  and  directed  to  such  unknown  heirs  or  their  repre- 
sentatives, and  to  known  heirs,  their  next  of  kin,  representatives  or  distributees,  and 
all  persons  interested  in  such  proceeds,  be  served  upon  th^ai^the  publication  thereof, 
the  same  to  be  published  once  in  each  week  for  six  successiw  weeks  in  a  newspap>er 
publisdied  in  the  county  where  the  action  was  brought,  and  in  such  other  newspapers 
as  the  court  may  direct,  ordering  and  requiring  such  unknown  heirs  or  their  represent- 
atives, and  all  known  heirs,  their  next  of  kin  or  representatives,  and  all  persons  interested 
in  such  proceeds,  and  each  of  them,  to  be  and  appear  in  said  court  at  a  special  term 
thereof  at  a  time  and  place  to  be  specified  in  said  oider  and  notice,  and  at  least  six  weeks 
from  the  date  of  the  first  publication  of  such  notice,  to  then  and  there  establish  their 
heirship  and  identity,  kinship  and  interest,  and  submit  any  proof  as  to  such  unknown  heirs 
or  their  representatives,  and  the  known  heirs,  their  next  of  kin,  representatives  or  distrib- 
utees, and  all  persons  interested  and  their  interest  in  such  proceeds,  they  may  desire, 
and  that  in  case  of  their  default  in  so  doing,  that  the  said  proceeds  will  be  distributed 
and  paid  over  to  the  known  heirs  of  the  ancestor  from  whom  such  unknown  heirs  derived 
title  thereto,  and  to  their  heirs,  next  of  kin,  representatives,  distributees  and  assigns, 
and  they  and  each  of  them  shall  thereafter  be  forever  barred  of  and  frgm  all  and  every 
cause  or  causes  of  action  for  such  proceeds,  or  on  account  thereof,  or  growing  out  of  the 
distribution  thereof,  and  of  and  from  all  right,  tatle,  claim  and  interest  in  and  to  such 
proceeds,  and  shall  be  deemed  to  have  surrendered  all  right,  claim  and  interest  in  and 
to  such  proceeds. 

OerlTfttton. — Code  civ.  proo.,  (1582,  aa  am.  by  Coii8tltatlon»llt7.-^People  ex  rel.  Miller  v.  Ryder, 
L.  1889,  eb.  d9.  L.  1891,  oh.  365,  L.  1893,  eh.  203.  part  of  124  N.  Y.  500;  People  ez  rel.  Miller  v.  Ryder.  65  Hun  175, 
first  sentence,  withoat  change.  19  N.  Y.  Supp.  977. 

§  1067.  Service  of  notice  of  hearing. 

The  order  must  contain  a  direction  that  a  copy  of  the  notice  be  served  on  each  of 
the  persons  named  in  the  order,  if  within  the  state,  in  the  manner  prescribed  for  the 
service  of  a  summons  on  a  defendant  in  an  action  in  the  supreme  court,  at  least  twenty 
days  before  the  time  specified  in  the  notice.  The  publication  of  such  notice,  as  required 
by  said  order,  is  hereby  made  and  shall  be  deemed  and  taken  for  all  purposes  to  be  due 
and  complete  service  upon  each  and  every  of  such  unknown  heirs  or  their  representar 
tives,  and  the  known  heirs,  their  next  of  kin,  and  representatives,  and  all  persons  inter- 
ested in  such  proceeds,  of  due  notice  of  the  proceedings  to  distribute  and  pay  out  such 
proceeds,  and  shall  be  conclusive  upon  each  and  all  of  them.  Proof  of  such  personal 
service  may  be  made  by  the  affidavit  of  the  person  making  the  same  and  proof  of  the 
publication  of  such  notice  may  be  made  by  ajffidavit  of  the  publisher  of  such  paper  or 
papers. 

Derlfmtloii.--Code  dv.  proo.,  f  1582,  aa  am.  by  L.  1889.  oh.  39,  L  1891,  ch.  365.  L.  1893,  ch.  203,  in  part, 
without  change. 

§  1068.  Dismissal  of  proceeding  if  all  parties  interested  appear. 

At  the  time  and  place  specified  in  the  said  order  and  notice,  such  unknown  heirs  or 
their  representatives,  and  all  known  heirs,  their  next  of  kin,  representatives  or  distrib- 
utees, devisees,  and  all  persons  interested  in  such  proceeds,  shall  appear  in  court,  in 
person  or  by  attorney,  and  make  proof  establishing  their  heirship  and  identity,  kinship  and 
interest  in  such  proceeds,  and  upon  proof  being  made  to  the  satisfaction  of  the  court  of  the 
heirship  and  identity  of  the  unknown  heirs,  the  proceeding  for  distribution  shall  be  dis- 
missed. 

DeriYatlon.— Code  civ.  proo..  f  1582.  as  am.  by  L.  1889,  oh.  39,  L.  1891,  oh.  365,  L.  1893,  oh.  203,  in  part, 
without  change. 
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§  1069.  Disposition  of  proceeds  among  known  heirs. 

If  8uch  unknown  heirs  or  their  representatives  do  not  so  appear  in  court  at  the  time 
and  place  specified  in  such  notice  and  order  to  establish  their  heirship  and  identity,  kin- 
ship or  interest,  they  and  each  of  them,  and  every  person  claiming  under  or  through  them, 
shall  thereafter  be  forever  barred  of  and  from  all  and  every  cause  or  causes  of  action 
for  such  proceeds,  or  on  account  thereof,  or  growing  out  of  the  distribution  of  such 
proceeds,  and  of  and  from  all  right,  title,  claim  and  interest  in  and  to  such  proceeds, 
and  shall  be  deemed  to  have  surrendered  all  right,  claim  and  interest  in  and  to  such 
proceeds.  And  upon  proofs  being  made  of  such  publication,  and  showing  to  the  satis- 
faction of  the  court  that  such  unknown  heirs  or  their  representatives  cannot  be  found,  or 
are  dead,  the  court  shall  have  power  to  decree  accordingly,  and  to  decree  that  the  share 
or  interest  of  such  unknown  heirs  in  such  real  property  was  vested,  at  the  time  of  such 
sale,  in  the  known  heirs  of  the  ancestor  from  whom  such  unknown  heirs  derived  title 
thereto,  and  to  decree  that  the  unclaimed  portion  of  such  proceeds  was  vested  at  the 
time  of  such  payment  in  such  known  heirs^  and  that  such  heirs,  their  heirs,  next  of  kin, 
representatives,  distributees,  devisees  and  assigns  are  entitled  thereto;  and  the  court  shall 
make  an  order  in  such  action  directing  the  payment  to  them,  or  their  assigns,  of  the 
respective  shares  or  portions  of  or  interest  in  such  proceeds  to  which  they  are  entitled; 
which  order  shall  be  entered  in  the  office  of  the  clerk  of  the  county  where  the  original 
action  was  brought,  and  after  having  been  so  entered  for  three  months  shall  be  conclu- 
sive evidence  of  the  regularity  of  the  proceedings  upon  which  it  is  based  and  of  all  the 
facts  set  forth  therein;  and,  upon  serving  upon  the  county  treasurer  a  certified  copy  of 
such  order,  the  treasurer  shall  so  pay  over  and  distribute  such  proceeds,  after  deduct- 
ing his  lawful  commissions,  and  shall  thereupon  be  exempt  from  all  liability  on  account 
thereof;  and  if  any  such  proceeds  shall  have  been  paid  over  by  any  county  treasurer 
to  the  treasurer  of  the  state  of  New  York,  due  notice  of  said  applications  and  proceed- 
ings shall  be  given  to  the  comptroller  of  the  state  of  New  York,  and  the  said  proceeds 
shall  be  paid  out  by  the  treasurer  of  the  state  of  New  York  upon  the  production  of  a 
properly  certified  copy  of  an  order  of  the  court,  and  upon  such  payment  he  shall  there- 
upon be  exempt  from  all  liability  on  account  thereof. 

Derimdon^-TCode  oiv.  proo.,  .11582,  m  am.  by    L.  1889,  oh.  39,  L.  1891,  eh.  365,  L.  1893,  oh.  ^03,  in  part, 
wtthoot  ohance  of  mibttanoe. 

§  1070.  Shares  of  tenants  of  particular  estates ;  investment  and  income. 

Where  a  portion  of  the  proceeds  representing  an  undivided  share  or  interest  is  invested 
for  the  benefit  of  a  tenant  for  life,  or  for  years,  or  of  a  widow,  as  prescribed  in  the 
forgoing  provisions  of  this  article,  the  court  must  cause  it  to  be  invested  in  perma- 
nent securities  at  interest,  and  the  interest  to  be  paid,  from  time  to  time  as  it  accrues, 
to  the  person  for  whose  benefit  it  is  invested,  while  his  or  her  right  continues. 

Derivrntton.— Code  oiv.  proo..  |  1683.  without  ohange;        Fermaaeiil  8eeiiJrltlM.^Waydel]  v.  Hutohinaon,  146, 
originAlly  reviaed  from  ^  S.,  pi.  3,  oh.  5,  tit.  3,  (  66.  App.  Div.  448,  131  N.  Y.  Supp.  315. 

§  1071,  Court  may  require  security  to  refund. 

The  court,  in  its  discretion,  may  require  any  person,  before  he  receives  his  portion 
of  the  proceeds  of  the  sale  to  give  such  security  as  it  directs,  to  the  people,  or  to  such 
parties  or  other  persons  as  it  prescribes,  to  refund  the  same,  or  a  portion  thereof,  with 
interest,  if  it  thereafter  appears  that  he  was  not  entitled  thereto. 

Dertfattoik-- Code  dv.  proo.,  f  1684,  without  ohange;  oxicinally  revised  from  R.  S.,  pt.  3,  oh.  5,  tit.  3,  f  67. 

§  1072.  Security  to  be  taken  in  name  of  county  treasurer;  action  tliereon. 

A  security  taken  under  any  provision  of  this  article,  except  as  otherwise  specially 
prescribed  therein,  must  be  taken  in  the  name  and  official  title  of  the  county  treasurer 
of  the  county  in  which  the  property  sold  is  situated.  He  and  his  successors  in  office 
must  hold  the  same  for  the  use  and  benefit  of  the  persons  interested,  subject  to  the 
order  of  the  court. 

DerivrnttOB.-— Code  dv.  proo.,  f  1686,  without  ofaance.  ante.  (  1586,  oricinaily  reviaed  from  R.  S..  pt.  3.  ch.  ft. 
Code  dv.  proo.,  f  1686,  omitted  as  umieoeseary.   See  f  159,      tit.  3,  f  68.  aa  modified  by  L.  1848.  oh.  277. 
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§{  1073-1076  CIVIL  PRACTICE  ACT  art.  64 

§  1073.  Compensatioii  to  equalize  ptutitioii. 

Where  it  appears  that  partition  cannot  be  made  equal  between  the  parties  accord- 
ing to  their  respective  rights  without  prejudice  to  the  rights  or  interests  of  some  of 
them,  the  final  judgment  may  award  compensation  to  be  made  by  one  party  to  another 
for  equality  of  partition.  But  compensation  cannot  be  so  awarded  against  a  party  who 
is  imknown  or  whose  name  is  imknown.  Nor  can  it  be  awarded  against  an  infant  unless 
it  appears  that  he  has  personal  property  sufficient  to  pay  it  and  that  his  interests  win 
be  promoted  thereby. 

I>crlTftttoii.--Code  dv.  proo..  f  1687,  without  ohange;     ITSriS'N.  Y.  Supp.  7S8:  Eisner  y.  CuzM  30  Mise.  245. 46 
orioiiiaUy  revised  from  R.  8.,  pt.  3.  ch.  6,  tit.  3, 1 83.  N.  T.  Supp.  1010;  Walter  v.  Walter,  8  Abb.  N.  C.  12. 

Appltetloii.~Ofaittenden  v.  Qatee,  18  App.  Div.  169.     Poet  ▼.  Poet.  A6  Barb.  192. 

§  1074.  Judgment  as  to  parties  having  interest  in  entire  property. 

If,  in  an  action  of  partition,  a  tenant  by  the  curtesy,  for  life  or  for  years,  of  the 
entire  property,  or  a  person  entitled  to  a  contingent  or  vested  remainder  or  reveredon 
in  the  entire  property,  or  a  creditor,  or  other  person,  having  a  lien  or  interest  which 
attaches  to  the  entire  property,  be  made  a  defendant  in  the  action,  the  final  judgment 
either  may  award  to  such  a  party  his  or  her  entire  right  and  interest,  or  the  proceeds 
thereof,  or  where  the  right  or  interest  is  contingent,  direct  that  the  proceeds  or  share 
thereof  be  substituted  for  the  property  and  invested  for  whoever  may  eventually  be 
entitled  thereto,  or  may  reserve  and  leave  unaffected  his  or  her  right  and  interest,  or 
any  portion  thereof. 

DeriYatton. — Code  dv.  proc.,  1 1539,  as  am.  by  L.  1892,    in  a  preoedins  section  ((  1021).    1 1539.  originally  a  sabeti- 
oh.  ^1,  without  ohange  of  eubetanoe.    The  last  sentence  is     tute  for  R.  S.,  pt.  3.  oh.  5,  tit.  3,  |  96. 

§  1076.  Rents  and  profits  may  be  adjusted. 

The  court  in  the  interlocutory  or'^final  judgment,  or  otherwise,  as  the  case  requires, 
may  adjust  the  rights  of  one  or  more  of  the  parties  as  against  any  other  party  or  parties, 
by  reason  of  the  receipt  by  the  latter  of  more  than  his  or  their  proper  proportion  of 
the  rents  or  profits  of  a  sluure  or  part  of  a  share. 

DeriYatton. — Code  civ.  proc.,  S 1589,  without  change  of        AeeoantliiK. — ^Brown  ▼.  Mount,  54  App.  Div.  604,  66 


substance.  N.  Y.  Supp.  1000;  Levine  v.  Qoldsmith,  71  Am>.  iMv, 

AppUeatloiL^-Schenck  v.  Furst,  140  App.  Div.  432.  204,  75  N.  Y.  Supp.  706;  Cheney  ▼.  Rankin,  27  Mmc.  009. 

125N.  Y.  Supp.  506;  Matter  of  Bussman.  187  App.  Div.  58  N.  Y.  Supp.  263;  Rich  v.  Bieh,  60  Hun  199,  2  N.  Y. 

674,  176  N.  Y.  Supp.  505.  Supp.  770;  Walther  v.  Regnault,  56  Hun  560.  9  N.  Y. 

limitation  of  nme.— Adams  V.  Bristol,  126  App.  Div.  Supp.  849. 

660, 664,  111  N.  Y.  Smvp.  133. 

§  1076.  Exemplified  copy  of  judgment  may  be  recorded* 

An  exemplified  copy  of  the  judgment-roll  or  of  the  final  judgment  in  an  action  for 
partition  may  be  recorded  in  the  office  for  recording  deeds  in  each  county  in  which 
any  real  property  affected  thereby  is  situated. 

DeriYatioii«-~Code  dr.  pioe.,  1 1595,  without  change;  originally  revised  from  L.  1846,  oh.  182,  |  2,  in  part. 
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art.  65  ACTION  TO  FORECLOSE  MORTGAGE  {§  1077-1079 


ARTICLE  66 
Action  to  foreclose  a  mortgage 

8m.  1077.  Aodon  to  faraoloM  ftftor  reaovwy  of  judcnMiit  for  mortnca  dabt. 
107S.  SttJum  for  mortgiga  dobt  lubaequont  to  nwginiring  foreolowiie. 
UV9.  Fvtiee. 

1060.  Hotioe  of  ptadeacy  of  Mtlon  to  be  fiM. 
toil.  Whan  oomnlAlnt'  to  be  dieiniiid  on  peyment  of  mun  due. 
yon.  PSmI  JudsBMnt  muit  direot  Mle. 
1068.  JvdcmeBt  f or  difideney.  r 

1064.  Payment  after  Judcment;  when  proeeedinca  to  be  stayed. 

1065.  Eneet  of  eonreyanee  upon  eale. 

1066.  Sale  i^ere  mortgace  debt  ia  not  all  due. 

1087.  Payment  of  taxee,  iMfiiwinente  and  water  rates  out  of  proeeeds  of  sale. 

1088.  BcifMirt  of  ofBoer  makins  sale. 

§  1077.  Action  to  foreclose  after  recovery  of  judgment  for  mortgage  debt. 

Where  final  judgment  for  the  plaintiff  has  been  rendered  in  an  action  to  recover  any 
part  of  the  mortgage  debt,  an  action  shall  not  be  commenced  or  maintained  to  fore- 
close the  mortgage,  miless  an  execution  against  the  property  of  the  defendant  has  been 
issued  upon  the  judgment  to  the  sheriff  of  the  coimty  where  he  resides,  if  he  resides 
within  the  state,  or  if  he  resides  without  the  state,  to  the  sheriff  of  the  county  where 
the  judgment-roU  is  filed;  and  has  been  returned  wholly  or  partly  unsatisfied. 

DtltiaU— ■    Code  dv.  proo..  |  1630.  without  change;         ApBllnttoll.— Reichert  v.  Stilwell.  172  N.  Y.  83,  88, 

orianaOy  raviaadfrom  R.  8.,  pt.  3.  ch.  1.  tit.  2. 1 166.  affs.  57  App.  Div.  480.  67  N.  Y.  Supp.  1062;  Guilford 

l«r«nac«.~Generally.  rules  of  eivil  practice,  256-  v.  Grandall.  69  Hun  414,  28  N.  Y.  Stip^  465;  Barbig  y. 

267.     Proceedings  to  foredoee  mortgage  by  advertise-  Kick,  35  N.  Y.  Supp.  675,  25  Civ.  Proo.  Rep.  62;  Patttsoo 

ment,  real  property  1.,  ||  640-568.  v.  Powers,  4  Paige  549. 

§  1078.  Action  for  mortgage  debt  subsequent  to  beginning  foreclosure. 

While  an  action  to  foreclose  a  mortgage  upon  real  property  is  pending  or  after  final 
judgment  for  the  phuntiff  therein,  no  other  action  shall  be  commenced  or  maintained 
to  recover  any  part  of  the  mortgage  debt,  without  leave  of  the  court  in  which  the  former 
action  was  broujght. 

Dcrlv»tiaii.---Code  dv.  proc.,  |  1628,  without  change;  225, 138  N.  Y.  Supp.  1005;  Matter  of  Rothschild,  160  App. 

origiaalty  revised  from  R.  B.,  pt.  3,  oh.  1,  tit.  2, 1 153.  Div.  530, 145  N.  Y.  Supp.  955;  Matter  of  Steiner,  161  App. 

Appllc»M0ii  snd  eflSeei.— New  Yoric  Life  Ins.  Co.  v.  Div.  742.  147  N.  Y.  Supp.  200;  Baehr  v.  Smith,  169  App. 

Aitlon*  125  N.  Y.  660:  Dudley  v.  Connegation  of  St.  Div.  574,  155  N.  Y.  Supp.  453;  CarBn  v.  Lindtveit,  175 


Francis.  138  N.Y. '451;  Jteichertv.StUweU.  172  N.Y.SSi    App.  Div.  940,  161  N.  Y.  Supp.  1120;  FernsohiJd  v. 


Dupp.  VIS.  unitea  states  L.ue  ins.  vo.  v.  rouion,  /  xh.  x  .  csupp.  sm, 

1mkw9  of  ooort;   when   Kniited.— Equitable   Life  27  St.  Rep.  899;  Walton  v.  Grand  Belt,  etc.,  Co.,  if  N.  Y. 

AsBur.  Soc.  V.  Stevens,  63  N.  Y.  341 ;  Comstook  v.  Drohm,  Supp.  1 10. 

71  N.  Y.  9;  McKemam  v.  Robinson,  84  N.  Y.  105;  Dur-  Order  nniic  pro  tunc. — ^Biown  v.  Kight.  63  Misc.  58, 

ham  V.  Chapin,  80  App.  Div.  148.  52  N.  Y.  Supp.  188;  116  N.  Y.  Supp.  692. 

Ooldner  v.  Qoldner,  49  App.  Div.  895,  63  N.  Y.  Supp.  431;  (yOmpUlnt.— Robert  v.  Kidansky,  111  App.  Div.  475, 

Matter  of  Marshall.  53  App.  Div.  136. 65  N.  Y.  Supp.  760;  97  N.  Y;  Supp.  913.  affd.,  188  N.  Y.  638. 

Matter  of  MoLaugfaHn  v.  Durr,  76  App.  Div.  76,  78  N.  Y.  Alwwer.--^hiBok  v.  Donahue.  77  App.  Div.  321,  79 

Siq>p.  798;  Matter  of  Byrne,  81  App.  Div.  74.  80  N.  Y.  N.  Y.  Supp.  233. 

Supp.  977;  Lagrave  v.  Bellinger.  109  App.  Div.  515,  96  SeettOB  cited. — Smart  v.  East  Side  Club.  190  App. 

N.  Y.  Supp.  564;  Cooper  Co.  v.  Naumbeig,  154  App.  Div.  Div.  818,  180  N.  Y.  Supp.  814. 

§  1079.  Parties. 

Any  person  who  is  liable  to  the  plaintiff  for  the  payment  of  the  debt  secured  by  the 
mortgage  may  be  made  a  defendant  in  the  action.  The  people  of  the  state  of  New 
York  may  be  made  a  party  defendant  to  an  action  for  the  foreclosure  of  a  mortgage 
on  real  property,  where  the  people  of  the  state  of  New  York  have  an  interest  in  or  a 

^  lien  on  the  said  real  property  subsequent  to  the  lien  of  the  mortgage  sought  to  be  fore- 
closed in  said  action,  in  the  same  manner  as  a  private  person.    In  an  action  to  foreclose 

1 1     a  mortgage  upon  any  of  the  public  utilities  regulated  by  the  public  service  commissions 

'  I  law,  the  public  service  commission  having  supervision  thereof  shall  be  made  a  party 
defendant.    Service  of  summons  upon  any  such  commission  shall  be  made  by  deliver- 

I  ing  a  copy  thereof  within  the  state  to  a  commissioner,  a  deputy  commissioner  or  the 
secretary  of  the  commission.    (Am.  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 
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§§  1080-1083 


CIVIL  PRACTICE  ACT 


art.  65 


DeriYatloii. — ^Fint  sentence  ia  code  civ.  proc.  §  1627,  Heidserd  v.  Real,  135  App.  Div.  414, 119  N.  T.  8up|K  921; 

fiiBt  clause,  subd.  1,  without  change;  and  (  1627a,    as  Hochstein  v.  Schlancer.  160  App.  Div.  124,  134  N.  T. 

added  by  L.  1920.  ch.  277.    The  matter  omitted  is  made  a  Supp.  704;  Snedecker  v.  Thoaipson.  26  Miae.  160, 66  N.  T. 

separate  section  (§  1063.  post).     Last  sentence  is   code  Sixro.  776;  Gano  v.  Potter,  105  Misc.  482, 173  N.Y.  Supp. 

dv.  proc.,  S  1627.  subd.  2.  nrst  sentence,    f  1627,  a«  am.  by  628;  Gaxdner  ▼.  Lansing,  28  Hun  418;  Levy  v.  Levy,  70 

L.  1890.  ch.  528.  L.  1908.  eh.  284.  L.  1911,  ch.  25.  L.  1912,  Hun  290,  29  N.  Y.  Supp.  384,  81  Abb.  N.  C.  468;  Ruyter 

oh.  388,  L.  1916.  ch.  331,  L.  1917,  ohs.  685.  773;  originally  v.  Wickoa,  4  N.  Y.  Supp.  743, 22  St.  Rep.  200;  Giiswold  r. 

revised  from  R.  S.,  pt.  3,  ch.  1.  tit.  2,  ||  152, 164.  and  code  Fowler.  6  Abb.  Pr.  133;  Daly  v.  BurdheU.  13  Abb.  N.  8. 

of  pioc,  f  167.  264;  Van  Nest  v.  Lataon,  19  Baib.  604;  Lmett  v.  Mutual 

The  amendment  of  1921  inserted  the  last  two  sentbneea  Ina.  Co..  64  Barb,  23;  Rooaevelt  HoBpitaTv.  Dovdey,  67 

which  constitute  code  dv.  proc..  S  1627a,  as  added  fay  How.  Pr.  489;  Reed  v.  Marble,  10  Paige  409. 

L.  1920.  eh.  277.  Heln-«t-Uw  of  mortngor.— Gladus  v.  Fogel.  88 

Purpose.— Hoohstein  v.  Schlanger,  160  App-  Div.  124.  N.  Y.  439:  Olmstead  v.  Latuner,  158  N.  Y.  313;  Rowley  ▼. 

134  N.  Y.  Supp.  704.  NdSs,  41  Miao.  316, 84  N.Y.  Supp.  841;  Matter  of  Colfins. 

FWtlM  d^ndaDt,  genenDy.— Bard  v.  Poole.  12  6  Abb.  N.  C.  27;  Hauselt  v.  fine,  18  Abb.  N.  C.  142; 

N.  Y.  495;  Robinson  v.  Ryan,  26  N.  Y   320;  Kay  v.  Mitchell  v.  Bowne,  63  How.  Pr.  1. 

Whittaker,  44  N.  Y.  565;  Winslow  v.  CUrk,  47  N.  Y.  261;  Prior  mortmMe.— Oomtng  r.  Smith,  6  N  Y.  82; 

Miner  v.  Beekman,  50  N.  Y.  337:  Ri^^or  v.  Selmea,  62  Goebel  v.  IfBa,  llN.  Y.  170;  Metohanta'  Bank  t.  Tfaomp- 

N.  Y.  679;  Emigrant  Induatrial  Sav.  Bank  v.  Goldman,  son.  65  N.  Y.  7;  Smith  v.  Roberts,  91  N.  Y.  470;  Metxo- 


§  1080.  Notice  of  pendency  of  action  to  be  filed. 

The  plaintiff,  at  least  twenty  days  before  a  final  judgment  directing  a  sale  is  rendered, 
must  file  in  the  clerk's  office  of  each  county  where  the  mortgaged  property  is  situated 
a  notice  of  the  pendency  of  the  action,  which  must  specify,  in  addition  to  other  partic- 
ulars  required  by  law,  the  date  of  the  mortgage,  the  parties  thereto  and  the  time  and 
place  of  recording  it. 


DeriYatloB. — Code  civ.  proc.,  1 1631,  without  change  of 
Bubatance;  originally  reviaed  from  code  of  proc.,  |  132, 
in  part. 

Befereneefl. — Proof  required  of  filing  notice  of  pen- 
dency of  action,  nilea  of  civil  praotioe.  267;  notice  gener- 
ally and  effect  thereof.  C.  P.  A.,  ((  120-125. 


In  General. — Weyn  v.  Boylan,  63  How.  Pr.  72; 
Beck  v.  William8(1921),  116  Misc.  80.  190  N.  Y.  Supp. 
266. 

Bffeet  of  raflme  to  aorre  sammons* — Brandow  v. 
Vroman,  22  Miac  370,  60  N.  Y.  Supp.  323,  revd.  on  other 
grounds,  29  App.  Div.  597.  61  N.  Y.  Supp.  943. 


§  1081.  When  complaint  to  be  dismissed  on  payment  of  sum  due. 

Where  an  action  is  brought  to  foreclose  a  mortgage  upon  real  property  upon  which 
a  portion  of  the  principal  or  interest  is  due,  and  another  portion  of  either  is  to  become 
due,  the  complaint  must  be  dismissed,  without  costs  against  the  plaintiff,  upon  the 
defendant  pajring  into  court,  at  any  time  before  a  final  judgment  directing  a  sale  is 
rendered,  the  sum  due  and  the  plaintiff's  costs. 

Derivation. — Code  civ.  proc.  (  1634.  without  change;  Stipalntlon  to  dlseonttnoe. — ^Burkaid  v.  Stepfaaa 

ongioally  revised  from  R.  S.  pt.  3.  ch.  1.  tit.  2,  (  161.  Buildmg,  etc.,  Co.,  160  App.  Div.  60, 144  N.  Y.  Supp.  776. 

In  general. — Malcolm  v.  Allen,  49  N.  Y.  448;  Thomas 
V.  Harmon,  122'N.  Y.  84. 


§  1082.  Final  judgment  must  direct  sale. 

In  an  action  to  foreclose  a  mortgage  upon  real  property,  if  the  plaintiff  becomes  enti- 
tled to  final  judgment,  it  must  direct  the  sale  of  the  property  mortgaged  or  of  such 
part  thereof  as  is  suflScient  to  discharge  the  mortgage  debt,  the  expenses  of  the  sale 
and  the  costs  of  the  action. 


Derlvmtlon. — Code  dv.  proc.  (  1626,  without  change; 
oricnally  revised  from  R.  S..  pt.  3,  ch.  1.  tit.  2,  f  161. 

Beferenees. — Reference  to  compute  the  amoimt  due  on 
failure  of  defendant  to  answer,  and  application  for  judg- 
ment on  failure  to  answer,  rules  of  civ  I  pr  ict  c?.  255,  257; 
as  to  contents  of  judgment  after  sale.  Id.,  259. 

In  generaL — Morris  v.  Morange.  38  N.  Y.  172;  Ber* 
nard  v.  Onderdonk,  98  N.  Y.  167;  Concordia  Sav.,  etc.. 
Assn.  V.  Read,  124  N.  Y.  189;  Richards  v.  Stillman,  57 
App.  Div.  182.  68  N.  Y.  Supp.  188,  a£fd.,  172  N.  Y.  632; 
Dobbs  V.  Niebuhr.  15  Daly  62,  19  St.  Rep.  909,  3  N.  Y. 
Supp.  415. 

Strict  foreclosure. — Green  v.  Mussey,  38  App.  Div. 
287,  77  N.  Y.  Supp.  851.  revd.  on  other  grounds,  76  App. 
Div.  174.  78  N.  Y.  Supp.  434:  House  v.  Lockwood,  40  Hun 
532;  Moulton  v.  Comish,  16  N.  Y.  Supp.  267,  revd.  on 
other  grounds,  138  N.  Y.  133. 

Validity  and  clfect  of  Judgment. — Matter  of  Estate 
of  Still  well,  139  N.  Y.  337;  Baker  v.  Miller,  32  App.  Div. 


364,  53  N.  Y.  Supp.  283;  StiUwell  v.  Hart,  40  App.  Div. 
112,  67  N.  Y.  Supp.  639;  Ewell  v.  Hubbard.  46  App.  Div. 
383.  61  N.  Y.  Supp.  790. 

*'Eipensc8  of  the  sale.'* — Termaaaen  v.  Mathews,  49 
App.  Div.  163,  63  N.  Y.  Supp.  115. 

CcMts  mnd  ^JLoenses.— Chamberlain  v.  Dempe^.  36 
N.  Y.  144;  Leopold  v.  Epstein,  54  App.  Div.  133,  66  N.  Y. 
Supp.  414. 

Bight  of  sale. — Denton  v.  Ontario  Co.  Nat.  Bank.  150 
N.  Y.  126. 

Sale  of  all  or  part  of  iiropertjr. — De  Forest  v.  Jarley, 
62  N.  Y.  628;  Andrews  v.  O'Mahoney.  112  N.  Y.  667; 
Steinhardt  v.  Cimningham,  8  N.  Y.  Supp.  627. 

Resale.— First  Nat.  Bank  of  Piainfield  v.  Harrison.  16 
App.  Div.  632,  44  N.  Y.  Supp.  1117;  Angel  v.  Clark  21 
App.  Div.  839.  47  N.  Y.  Supp.  731;  German-American 
Bank  v.  Dorthy,  39  App.  Div.  166.  67  N.  Y.  Supp.  17j2; 
Moller  V.  Watts.  36  App.  Div.  562.  67  N.  Y.  Supp.  488; 
Kennedy  v.  Bridgman,  27  Misc.  585.  68  N.  Y.  Supp.  253. 


§  1083.  Judgment  for  deficiency. 

"If  a  person  who  is  liable  to  the  plaintiff  for  the  payment  of  the  debt  secured  by  the'  1 
mortgage  is  made  a  defendant  in  the  action,  and  has  appeared  or  has  been  personally  ^ 
served  with  the  summons,  the  final  judgment  may  award  payment  by  him  of  the  residue   ^ 

•74 


art.  65  ACTION  TO  FORECLOSE  MORTGAGE  §§  1084:^1086 

of  the  debt  remaining  unsatisfied,  after  a  sale  of  the  mortgaged  property,  and  the  appli- 
cation of  the  proceeds,  pursuant  to  the  directions  contained  therein. 

Derlmtioii. — Code  civ.  proo.,  S  1627,  0ubd.  1,  m  am.  06  N.  Y.  353;  Mack  v.  Auatin,  05  N.  Y.  513;  Schley  v. 

by  L.  1800,  oh.  528,  L.  1008,  ch.  284,  L.  1011,  oh.  25.  Fnyer,  100  N.  Y.  71;  Equitable  life  Knot.  Boo.  v.  Bopt- 

L.  1012.  oh.  388,  without  change,    f  1627,  anoDalfy  re-  wick,  100  N.  Y.  628;  Matter  of  Wilbur  v.  Warren,  IM 

viaed  from  R.  8.,  pt.  3.  eh.  1.  tit.  2.  f|  152, 154,  and  oode  of  N.  Y.  102;  Wilcox  v.  Campbell,  106  N.  Y.  325;  Smith  v. 

proc..  f  167.  Camell.  Ill  N.  Y.  554;  Waser  v.  link.  134  N.  Y.  122; 

Liability  for  deflcfency.— Behnont  v.  Coman.  22  N.  French  v.  French,  107  App.  Div.  107, 04  N.  Y.  Supp.  1026; 

Y.  438;  Hartley  v.  Harriaon,  24  N.  Y.  170;  Com«toek  v.  Baehr  v.  Smith.  160  App.  Div.  574,  155  N.  Y.  Supp.  458; 

Diohan,  71  N.  Y.  0;  Thayer.v.  Maxdi.  75  N.  Y.  3i0.  affg.  Buckley  v.  Beaver.  09  Miao.  643.  166  N.  Y.  Supp.  131; 

11  Hun  501;  Fine  V.Jones,  76  N.Y.  374;  ArgaOv.  Pitta,  ra  Gaylord  v.  Knapp,  15  Hun  87;  Ranney  v.  McSfuUoi, 

N.  Y.  289;  Ayers  v.  Dickaon.  78  N.  Y.  818;  Smith  v.  5  Abb.  N.  C.  246;  Smith  v.  Riee.  12  Daly  307;  Walee  v. 

Truatow,  84  N.  Y.  660;  X>unning  v.  Leavitt,  85  N.  Y.  Sherwood,  52  How.  Pr.  413. 
30;  Bennett  v.  Bates,  84  N.  Y.  354;  Spencer  v.  Spencer. 

§  1064.  Payment  after  judgment;  when  proceedings  to  be  stayed. 

Where  an  action  is  brought  to  foreclose  a  mortgage  upon  real  property  upon  which 
a  portion  of  the  principal  or  interest  is  due  and  another  portion  of  either  is  to  become 
due,  if,  after  a  final  judgment  directing  a  sale  is  rendered,  but  before  the  sale  is  made, 
the  defendant  pays  into  court  the  amount  due  for  principal  and  interest  and  the  costs 
of  the  action,  together  with  the  expenses  of  the  proceedings  to  sell,  if  any,  all  proceed- 
ings upon  the  judgment  must  be  stayed;  but,  upon  a  subsequent  default  in  the  payment 
of  principal  or  interest,  the  court  may  make  an  order  directing  the  enforcement  of  the 
judgment  for  the  purpose  of  collecting  the  sum  then  due. 

D«rlv»tlDll« — Code  civ.  proc.,  f  1635,  without  change  of  substance;  originally  revised  from  R.  S.,  pt.  3,  oh.  1.  tit.  2, 
S  162. 

§  1086.  Effect  of  conveyance  upon  sale. 

A  conveyance  upon  a  sale  made  pursuant  to  a  final  judgment  in  an  action  to  foreclose 
a  mortgage  upon  real  property  vests  in  the  purchaser  the  same  estate  only  that  would  have 
vested  in  the  mortgaigee  if  the  equity  of  redemption  had  been  foreclosed.  Such  a  con- 
veyance is  as  valid  as  if  it  was  executed  by  the  mortgl^^r  and  mortgi^e,  and  is  an 
entire  bar  against  each  of  them  and  against  each  party  to  the  action  who  was  duly 
summoned  and  every  person  claiming  from,  through  or  under  a  party  by  title  accruing 
after  the  filing  of  the  notice  of  the  pendency  of  the  action. 

D«vlv»ilim.--Code  civ.  proc.,  (  1632,  without  change;         Coii?ey»iiC€  esMnttel.— Nichols  v.  Howell   (1921), 
oxipiiaUy  revisedjrom  R.  S.,  pt.  3,  ch.  1,  tit.  2.  fi  158.  ,  116  Misc.  340,  190  N.  Y.  Supp.  1. 


■cffcraice. — Conveyance  to  be  recorded,  rules  cf  civil        Ughta  of  parties  In  possession  not  disturbed. — 

practice,  266.  Douglas  v.  Kohart  (1921),  196  App.  Div.  84,  187  N.  Y. 


».— R.  S.  8.  Ck>.  V.  ApfeU  69  Miao.  398,  125  Supp.  102. 

N.  Y.  Simp.  484.  Parties  affeeted.— Oace  v.  Brewster.  81  N.  Y.  218; 

"Titte.**— (Sruener  v.  Ruffner,  134  App.  Div.  887,  -  Reynolds  v.  Park,  53  Ni  Y.  86;  Merehants'  Bank.  v. 

119  N.  Y.  Supp.  042.  Thompaon,  55  N.  Y.  7;  Becker  v.  Howard,  66  N.  Y.  6; 

BflTeei  of  sale  and  con?eyanee.~Brainerd  v.  Cooper,  Emigrant  Sav.  Bank  v.  Goldman,  75  N.  Y.  127;  Lock- 

10  N.  Y.  356:  Packer  v.  R.  A  8.  R.  Co.,  17  N.  Y.  288;  man  v.  Reilly,  95  N.  Y.  64;  Kuisheedt  v.  Union  Dime 

Bathbone  v.  Rooney,  58  N.  Y.  463:  McMunray  v.  Mo-  Sav.  Bank,  118  N.  Y.  356;  Liebert  v.  Reiss,  174  App. 

Murray,  66  N.  Y.  176;  Emimmt  Sav.  Bank  v.  Gold-  Div.  308,  160  N.  Y.  Supp.  535;  Wood  v.  MoGluchan,  2 

man,  75  N.  Y.  127;  Seward  v.  Huntincton,  94  N.  Y.  104;  Hun  150;  CampbeU  v.  Efiwanaer,  81  Hun  259.  30  N.  Y. 

People  ez  rel.  Short  v.  Baoon,  99  N.  Y.  275;  Slattery  Supp.  792;  Mygatt  v.  Somernlle,  23  N.  Y.  Supp.  808, 

V.  Sehwanneeke.  118  N.  Y.  543;  Townahend  v.  Thompson,  54  St.  Rep.  260. 

139  N.  Y.  161;  Nutt  v.  Cumminc.  155  N.  Y.  309,  affg.  lis  pendens. — Bruener  v.  Ruflner,   134  App.  Div. 

22  App.  Div.  92,  47  N.  Y.  Supp.  800;  Boskowits  v.  Held,  837,  119  N.  Y.  Supp.  942. 

15  App.  Div.  306,  44  N.  Y.  Supp.  136,  affd.,  153  N.  Y.  Equity  of  redemptlon.->Townahend  v.  Thompson 

666;  Davidson  v.  Weed.  21  App.  Div.  579.  48  N.  Y.  Supp.  189N.  Y.  152;  Wing  v.  lileld,  35  Hun  617. 

368;  Green  v.  Mussey,  76  App.  Div.  174,  78  N.  Y.  Supp.  Foreclosure    of   second    mortsace,    purchase    by 

434:  People  ex  rel.  Brooklyn  U.  Elev.  R.  Co.  v.  Morgan,  mortgagee. — Clements  v.  Griswold.  46  Hun  377. 

85  App.  Div.  292.  83  N.  Y.  Supp.  86;  Marshall  v.  United  Interests  aeqnired.— Rector,  etc  v.  Mack.  93  N.  Y. 

States  Trust  Co.,  93  App.  Div.  252,  87  N.  Y.  Supp.  747;  488;  Wells  v.  Garbutt.  132  N.  Y.  430;  People  ez  rel. 

Hope  V.  Shevill,  137  App.  Div.  86.  91,  122  N.  Y.  Supp.  Brooklyn  U.  Elev.  R.  Co.  v.  Morgan,  85  App.  Div.  292. 

127:  Schein  v.  Erasmus  Realty  C^o.,  194  App.  Div.  38,  83  N.  Y.  Supp.  86;  Continental  Ins.  Co.  v.  Reeve,  135 

184  N.  Y.  Supp.  840;  Belden  v.  Blade.  26  Hun  635;  Wheeler  App.  Div.  737,  119  N.  Y.  Supp.  901 ;  Pardee  v.  Steward, 

V.  Dunning,  38  Hun  205;  Wingy.  Field,  35  Hun 617,  620;  37  Hun  259,   262. 

Slattery  v.  Sehwanneeke,  44  Hun  75,  78,  affd.,  118  N.  Surplus   stands   In   place   of  land. — ^Dunning  v. 


Y.  543;  Smith  v.  Gardner,  42  Barb.  366.  Ocean  Nat.  Bank.  61  N.  Y.  497. 

§  1086.  Sale  where  mortgage  debt  is  not  all  due. 

Where  the  mortgage  debt  is  not  all  due, 

1.  If  the  mortgaged  property  is  so  circumstanced  that  it  can  be  sold  in  parcels  with- 
out injury  to  the  interest  of  the  parties,  the  final  judgment  must  direct  that  no  more 
of  the  property  be  sold  in  the  first  place  than  is  sufficient  to  satisfy  the  sum  then  due, 
with  the  costs  of  the  action  and  expenses  of  the  sale;  and  that  upon  a  subsequent  default 
in  the  payment  of  principal  or  interest,  the  plaintiff  may  apply  for  an  order  directing 
the  sale  of  the  residue,  or  of  so  much  thereof  as  is  necessary  to  satisfy  the  amount  then 
due,  with  the  costs  of  the  application  and  the  expenses  of  the  sale.  The  plaintiff  may 
apply  for*and  obtain  such  an  order  as  often  as  a  default  happens. 
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2.  If  it  appears  that  the  mortgaged  property  is  so  circumstanced  that  a  sale  of  the 
whole  will  be  most  beneficial  to  the  parties,  the  final  judgment  must  direct  that  the 
whole  property  be  sold;  that  the  proceeds  of  the  sale,  after  deducting  the  costs  of  the 
action  and  the  expenses  of  the  sale,  be  either  applied  to  the  satisfaction  of  the  whole 
sum  secured  by  the  mortgage,  with  such  a  rebate  of  interest  as  justice  requires;  or  be 
first  applied  to  the  payment  of  the  sum  due,  and  the  balance,  or  so  much  thereof  aa 
is  necessary,  be  invested  at  interest  for  the  benefit  of  the  plaintiff,  to  be  paid  to  him 
from  time  to  time  as  any  part  ol  the  principal  or  interest  becomes  due. 

DeriYatton.— Code  oiv.  proo.,  If  1636,  1637,  without  T.  Supp.  502,  revd.  on  other  Eroomli,  41  Am>.  Div.  651  * 

duuise  of  sabstanoe;  orisinany  revued  nom  R.  S.,  pt.  3,  58  N.  Y.  Sapp.  697;  MeBride  ▼.  Lewiaohn,  17  Hun  524- 

eh.   1,  tit.  2.  ffl6a-166.  SoM.  8.— Brewer  v.  LonfneelDar,  15  N.  Y.  Sopp- 

Sum.  1.— Stuyveeant  v.  Weil.  26  Mieo.  445.  57  N.  957.  40  St.  Rep.  614. 

§  1087.  Payment  of  taxes,  assessments  and  water  rates  out  of  proceeds  of  sale. 

Where  a  judgment  rendered  in  an  action  to  foreclose  a  mortgage  upon  real  property 
directs  a  sale  of  the  real  property,  the  officer  making  the  sale  must  pay  out  of  the  pro- 
ceeds, unJless  the  judgment  otherwise  directs,  all  taxes,  assessments  and  water  rates 
which  are  liens  upon  the  property  sold,  and  redeem  the  property  sold  from  any  sales 
for  unpaid  taxes,  assessments  or  water  rates  which  have  not  apparently  become  absolute. 
The  sums  necessary  to  make  those  payments  and  redemptions  are  deemed  expenses  of  the 
sale  within  the  meaning  of  that  expression  as  used  in  any  provimon  of  this  article. 

Derifatloii. — Code  dv.  proo.,  1 1676,  bo  f ar  ae  appBoable  to  action  for  foreoloeure;  originaUy  reviaed  from 
L  1870.  eh.  717,  §2. 

§  1088.  Report  of  officer  making  sale. 

Within  thirty  days  after  completing  the  sale  and  executing  the  proper  conveyance 
to  the  purchaser,  unless  such  time  be  extended  by  an  order  of  the  court  entered  in  the 
office  of  the  clerk  within  said  thirty  days,  the  officer  making  the  sale  must  file  with 
the  clerk  his  report  under  oath  of  the  disposition  of  the  proceeds  of  the  sale,  accom- 
panied by  the  vouchers  of  the  persons  to  whom  pa3nnents  were  ordered  to  be  made. 


DeriYatton. — Code  c&v.  proo.,  11633,  as  am.  by  L. 
1908,  oh.  294,  L.  1915,  oh.  648,  tUid  eentenee,  without 
ohange.  1 1633,  origiDally  revised  from  R.  8.,  pt.  3,  oh. 
1,  tit.  2.  M  160.  160. 

Kefcffenoet* — ^Payment  of  tane,  ■itiewiienta  and 
water  rates,  C.  P.  A.,  1 1087;  referenee  to  determine  dis- 
portion  of  surphis,  nUes  of  dyil  praotioe.  262,  263,  205; 
oispoflition  of  surplus.  Id.,  261. 

Id  genaraL — ^Albro  ▼.  Blume,  5  A^.  Div.  309,  39 
N.  Y.  Supp.  215;  Matthews  t.  Dunrea.  46  Baib.  69; 
Matter  of  Ellis,  110  Miso.  192,  179  N.  Y.  Supp.  873. 

Pwiona  entlttod  to  shave.— <>Iarksoa  v.  Blddmore, 
46  N.  Y.  297;  Dunainc  v.  Oeean  Nat.  Banic,  61  N.  Y. 
497:  Baohe  ▼.  Doeeher,  67  N.  Y.  429:  FUess  ▼.  Buckley, 
90  N.  Y.  286;  ZoeUer  t.  Rfley,  100  N.  Y.  102;  Orleans 
Co.  Nat.  Bank  ▼.  Moore,  112  N.  Y.  543;  BurdieU  ▼. 
Osborne,  119  N.  Y.  486;  Frank  ▼.  Davis.  135  N.  Y.  274, 


revg.  61  Hun  496, 16  N.  Y.  Supp,  379;  Nutt  ▼.  Cmnmina, 
156  N.  Y.  309;  Winthrope  v.  Welliac,  2  App.  Div.  229, 
37  N.  Y.  Supp.  729;  Albro  v.  Bhime,  5  Appw  Div.  809, 

9  N.  Y.  Supp.  215;  Ellsworth  v.  Woolanr,  19  App.  Div. 

85.  46  N.  Y.  Supp.  486;  Emisrant  Ind.  Sav.  Bank  v. 
Reian,  41  App.  Div.  528.  ESK  Y.  Supp.  693tMatter 
of  Knam>,  26  Miso.  133,  54  N.  Y.  Supp.  927;  FUess  v. 
•  Buoklev,  22  Hun  551;  German  Sav.  Bank  v.  Siarer,  25 
Hun  409;  Mechanics'  Sav.  Bank  v.  Selye.  88  Hun  288. 
31  N.  Y.  Suppw  921;  Qenoaaia  Sav.  Bank  v.  Junct  18 
N.  Y.  Supp.  709,  28  Abb.  N.  C.  81;  Mutual  Life  In&  Co. 
V.  Truohtnioht,  3  Abb.  N.  C.  185;  New  Yoik  Life  Ins. 
Co.  V.  Mayer,  19  Abb.  N.  C.  92,  14  Daly  318;  Stevens 
V.  Bank  of  Centkal  New  York,  31  Baib.  290;  Winstow 
V.  MeOsll,  82  Barb.  241;  Fk>eeman  v.  Sohroeder,  43  Barb. 
618:  Goets  v.  Moit,  15  Civ.  Pros.  Rep.  11;  Matthews 
V.  Duryea,  4  Reyes  525.  3  Abb.  Ct.  App.  Dee.  220. 
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ARTICLE  66 
Action  to  recover  a  chattel 

Sm.  1069.  Wbeo  Action  to  r^oorer  a  diatt«l  eannot  be  maintained. 

1000.  Sobeequent  action  to  reeover  chattel  oannot  be  maintained  after  judsment  againat  the  plaintifr. 

1001.  Action  to  reoovei{a  chattel  by  an  aMSgnee. 

1002.  Juxiadiotion  when  replevin  precedee  Munmona. 

1003.  Aneww  of  title  in  third  person. 

1004.  Plaintiff  may  re<|uire  ahcriff  to  replevy. 

1006.  fteiequirites  to  replevy  by  sherifi  in  action  to  recover  a  chattel. 
1098.  AfBdavit  to  be  dehvered  to  eheriff  in  action  to  reoover  a  diattd. 

1007.  When  defendant  may  reQuire  return  of  all  or  part  of  chattels. 
1098.  Replevy  of  a  part  of  the  property;  effect  on  n^t  of  defendant. 
1090.  Plaintiire  nndertakinc  for  replevin. 

1100.  Bow  chattels  to  be  replevied. 

1101.  Disposition  by  sheriff  of  replevied  chattel. 
1101-a.  Perishflkble  goods  and  animals  to  be  sold. 

1102.  Exception  to  plaintiff's  sureties. 

1108.  Wh«n  defendant  may  reclaim  chattel;  proceedings  thereupon, 
1104.  Sureties;  ^en  and  how  to  justify. 

1106.  When  and  to  ^om  sheriff  must  deliv^  chattel. 

1106.  Penalty  for  wrong  ddivery  by  sheriff. 

1107.  Claim  of  titie  by  third  person;  proceedings  thereupon. 
1106.  Action  against  dieriff  by  third  person  chiming  ehattd. 

1109.  Indemni^  to  sheriff  by  plaintiff. 

1110.  When  agent  or  attorney  may  make  affidavit  for  replevin  or  return; 

1111.  Second  and  subsequent  replevin;  proceedings  thereupon. 

1112.  Replevin  where  order  of  arrest  has  been  granted. 

1113.  Return  by  sheriff. 

-   1114.  Failure  <a  sheriff  to  make  return. 

1116.  Replevin  papers  to  be  made  part  of  judgment-roll. 

1110.  Actioa  to  reeover  a  diattd  not  affected  oy  failure  to  replevy. 

1117.  When  and  how  plaintiff  may  abandon  his  claim  as  to  part. 

1118.  Damages  for  injury  or  depreciation  of  diattel. 

1119.  Defendant  may  demand  judgment  for  return. 

1120.  Verdict,  report  or  decision  in  action  to  recover  a  chattel;  what  to  state. 

1121.  Substitute  in  certain  cases  for  finding  as  to  vahie  in  action  to  recover  a  chattel. 

1122.  Verdict,  mcH  or  decision  for  part  of  several  chattels;  judgment  thereupon. 
1128.  Damages,  now  ascertained  on  default. 

1124.  Final  judgment. 

1126.  lien  of  judgment  in  action  to  recover  a  chattel. 

1126.  EsEccution;  contents  thereof. 

1127.  SherilTs  power  to  take  chattel  under  execution. 

1128.  Action  on  undertakixig  maintainable  only  after  return  of  execution. 
1120.  Eberiff's  return  as  evidence  in  action  on  undertaking. 

1180.  Defense  in  action  on  undertakinga 

1181.  Abatement  and  revival  of  action.- 

§  1089.  When  action  to  recover  a  chattel  cannot  be  maintained. 

An  action  to  recover  a  chattel  cannot  be  maintained  in  either  of  the  following  cases: 

1.  Where  the  chattel  was  taken  by  virtue  of  a  warrant  against  the  plaintiff  for  the 
collection  of  a  tax,  assessment  or  fine  issued  in  pursuance  of  a  statute  of  the  state  or 
of  the  United  States,  unless  the  taking  was,  or  the  detention  is,  unlawful. 

2.  Where  it  was  seized  by  virtue  of  an  execution  or  a  warrant  of  attachment  against 
the  property  of  the  plaintiff  or  of  any  person  from  or  through  whom  the  plaintiff  has 
derived  title  since  the  seizure  thereof,  unless  it  was  legally  exempt  from  such  seizure 
or  is  unlawfully  detained. 

3.  Where  it  was  seized  by  virtue  of  an  execution  or  a  warrant  of  attachment  against 
the  property  of  a  person  other  than  the  plaintiff  and  at  the  time  of  the  commencement 
of  the  action  the  plaintiff  had  not  the  right  to  reduce  it  into  his  possession. 

Dcrlrmtloii.— Code  civ.  proc.,  §  1690,  without  change  Custody  of  sheriff.— Wise  v.  Grant.  140  N.  Y.  593; 

of  substance.  Henderson  v.  Brennecke,  26  App.  Div.  309,  49  N.  Y. 

BcTcrvnces.— Pleadings,  rules  of  civil  practice,  270-  Supp.  681;  Burchell  v.  Green,  6  Misc.  236,  27  N.  Y.  Supp. 

272:  papers  to  be  furnished  court  or  referee.  Id.  273.  82,  affd.,  80  Hun  602,  29  N.  Y.  Supp.  1141;  Williamson 

Ifmtiire    and    history    of   replevin.— Manning  « v.  v.  Lawrence,  8  Misc.  71,  28  N.  Y.  Supp.  694;  Shafarman 

Keenan,  73  N..Y.  46:  Sinnot  v.  Fdock.  165  N.  Y.  444:  v.  Jacobs,  15  Misc.  10,  36  N.  Y.  Supp.  428,  afTd.  157  N. 

Eursweil  v.  Story  A  Clark  Piano  Co.,  95  Misc.  484,  l«l  Y.  699;  Crutts  v.  Daly,  89  Misc.  192.  145  N.  Y.  Supp. 

N.  Y    Supp.   231.  850;  Nat.  Bank  v.  Goddaiti,  87  Hun  487.  34  N.  Y.  Supp. 

Oonunon-lsw     Mtlon.-~Crocker-WheeIer     Co.     v.  1144,  affd..  156  N.  Y.  657;  Boraf eldt  ft  Co.  v.  Wood,  92 

Genesee  Recreation  Co..  101  Misc.  440,  167  N.  Y.  Supp.  Hun  260,  36  N.  Y.  Supp.  612;  D€«>ew  v.  Beakes,  16  App. 

141.  Div.  631,  44  N.  Y.  Supp.  774. 

CoDeettoB  of  tax.— Wood  v.  Orser,  25  N.   Y.  348;  Parties  defendant.— Welsh  v.  Cochran,  63  N.  Y. 

Hudler  v.  Golden,  36  N.  Y.  446;  Troy  A  L.  R.  Co.  v.  181;  Tiffany  v.  St.  John.  5  Lans,  153.  affd.,  65  N.  Y.  314; 

Kane,  72  N.  Y.  614;  Lake  Shore,  etc..  R.  Co.  v.  Roach.  Wehle  v.  Butler.  61  N.  Y.  245:  Knapp  v.  Smith,  27  N. 

80  N.  Y.  339:  Neal  v.  0'BTien."7  Hun  371;  HaUock  v.  Y.  277;  Thomas  v.  Snyder,^  77  Hun  265.  28  N.  Y.  Sui 

Rumsey,  22  Hun  89:  American  Tool  Co.  v.  Smith.  32  ' 
Hun  121.  14  Abb.  N.  C.  378;  Norris  v.  Jones,  81  Hun 
304.  27  N.  Y.  Supp.  200;  Stockwell  v.  Vietch.  38  Barb. 
650.  16  Abb.  Pr.  412. 


X.  'zii\  1  nomas  v.  snyaer,  77  iiun  zod.  z»  is.  r.  supp; 
877;  Asher  v.  Devoe.  77  Hun  581.  28  N.  Y.  Supp.  MO. 
Reimers  v.  Schnutt,  68  App.  Div.  299,  74  N.  Y.  Supp. 
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122;  Monm  v.  Morzill,  78  Ai>p.  Div.  440,  80  N.  Y.  Supp. 
120^  affd.,  177  N.  Y.  563. 

of  deimuid. — Delahunty  v.  Hake,  20  App. 


Div.  490,  46  N.  Y.  Supp.  929;  Sohwabeland  v.  Holahaii. 
10  Miso.  176,  80  N.  Y.  Supp.  910;  KaufFman  v.  Klang. 
16  Miso.  379,  38  N.  Y.  Supp.  56;  Wolff  v.  Teller.  27  Miac. 
646.  58  N.  Y.  Supp.  608;  Tleiaohman  v.  Glaaer,  28  Miao. 
555,  59  N.  Y.  Supp.  686;  MiUigan  v.  Brooklyn  Warobouse. 
etc.,  Co..  34  Miso.  55.  68  N.  Y.  Supp.  744;  Treat  v.  Ha- 
thorn,  3  Hun  646;  Rawley  v.  Brown.  18  Hun  456;  HaUett 
▼.  Carter,  19  Hun  629;  Simaer  v.  Cowan,  56  Barb.  395; 
Roberta  v.  Berdell,  61  Barb.  37;  Clark  v.  Meigs,  22  How. 
Pr.  340.  13  Abb.  Pr.  467. 

Ugbt  of  idaliitllf  to  possession. — Johnaon  v.  Cam- 
ley,  10  N.  Y.  570:  Wood  v.  Oraer,  25  N.  Y.  348;  Frost 
V.  Mark,  34  N.  Y.  253;  Black  River  Ina.  Co.  v.  New 


York,  eto..  Loan  Co..  73  N.  Y.  282;  Nat.  Bank  v.  Rogers, 
1  App.  Div.  623,  37  N.  Y.  Supp.  365;  Appleby  v.  Hol- 
lancb,  8  App.  Div.  375,  40  N.  Y.  Supp.  808;  Wheeler  v. 
Vanderveer,  88  Hon  233.  34  N.  Y.  Supp.  799. 

Ponitniiion  by  dcfeiMUini. — ^Nichola  v.  Miehael,  23 
N.  Y.  264;  Knapp  v.  Smith,  27  N.  Y.  277:  Bamett  v. 
Selling,  70  N.  Y.  492;  National  Steamahip  Co.  v.  Shea- 
han,  122  N.  Y.  465;  Sinnott  v.  Feiook,  165  N.  Y.  444; 
Onondaga  Nation  v.  Thatcher,  53  App.  Div.  561,  65  N. 
Y.  Supp.  1014;  Levy  v.  Kelter,  63  App.  Div.  392,  71  N. 
Y.  Supp.  509;  Alaaka,  etc.,  Verein  v.  Hall,  28  Mise.  174. 
58  N.  Y.  Supp.  1115;  Hoffman  v.  Markham,  88  Hun  18, 
34  N.   Y.  ^upp.   508. 

Complaint. — Griawokl  v.  Manning,  67  App.  Div. 
372,  73  N.  Y.  Supp.  702;  Hoffman  v.  Markham,  88  Hun 
18,  34  N.  Y.  Supp.  508. 


§  1090.  Subsequent  action  to  recover  chattel  cannot  be  maintained  after 
judgment  against  the  plaintiff. 

Where  a  chattel  is  replevied  in  an  action  to  recover  the  same,  and  a  final  judgment 
awarding  the  possession  thereof  to  the  defendant  is  rendered,  a  subsequent  action  to 
recover  the  same  chattel  cannot  be  maintained  by  the  plaintiff  for  the  same  cause  of 
action.  But  the  judgment  does  not  affect  his  right  to  maintain  an  action  to  recover 
damages  for  taking  or  detaining  the  same  or  any  other  chattel  unless  it  was  rendered 
against  him  upon  the  merits. 

Derlvmtloii.— Code  dv.  proo.,  f  1691,  without  chance;  AppUeatfon.— Commeroe  Exchange   Nat.   Bank    v. 

originaUy  revised  from  R.  S.,  pt.  3.  oh.  8,  tit.  12,  162.  Blye,  123N.  Y.  132,revg.  56Hun403,  ION.  Y.Supp.  151 

'^Filial  Jndfmeiit.*'— Porgee   v.    Cohen,   23   Mieo. 
703.  52  N.  Y.  Supp.  71. 

§  1091.  Action  to  recover  a  chattel  by  an  assignee. 

An  action  to  revover  a  chattel,  the  title  to  which  has  been  transferred  to  the  plaintiff 
since  the  wrongful  taking  or  during  the  wrongful  detention  thereof,  with  or  without 
the  damages  sustained  by  the  taking,  withholding  or  detention,  may  be  maintained  in 
any  case  where,  except  for  the  transfer,  such  an  action  might  be  maintained  by  the  per- 
son from  or  through  whom  the  plaintiff  derives  title;  but  not  otherwise. 

D«rlvatloD. — Code  civ.  proc.,  1 1692,  without  change. 

§  1092.  Jurisdiction  ^en  replevin  precedes  summons. 

Where  a  chattel  is  replevied  before  the  service  of  the  summons,  as  prescribed  in  this 
article,  the  seizure  thereof  by  the  sheriff  is  regarded  as  equivalent  to  the  granting  of  a 
provisional  remedy,  for  the  purpose  of  giving  jurisdiction  to  the  court  and  enabling  it 
to  control  the  subsequent  proceedings  in  the  action;  and  as  equivalent  to  the  commence- 
ment of  the  action,  for  the  purpose  of  determining  whether  the  plaintiff  is  entitled  to 
maintain  the  action  or  the  defendant  is  liable  thereto. 


Derimtloii.— Code  civ.  proo.,  f  1603,  without  change 
of  substance. 


Ncfieel  of  sheriff  to  serfie  8aiiimoiifl.^Acker  ▼. 

Hautemann,  27  Hun  48. 


§  1093.  Answer  of  title  in  third  person. 

The  defendant,  by  answer,  may  defend  on  the  ground  that  a  third  person  was  entitled 
to  the  chattel,  without  connecting  himself  with  the  latter^s  title. 

Derivation.— Code  div.  proo.,  f  1723,  without  change.  Sufflcleney  of  defeiise.— Stole  v.  Otis,  71  N.  Y.  36; 

Application.— Bills  v.   Baker,   178  App.   Div.  480,  Siedenbaoh  v.  Riley,  36  Hun  211.  afM.,  Ill  N.  Y.  660; 

165  N.  Y.  Supp.  171:  Carswell  v.  Alden,  12  Civ.  Proo.  Griffin  v.  Long  Island  R.  Co.,  101  N.  Y.  348. 
Rep.  137. 


§  1094.  Plaintiff  may  require  sheriff  to  replevy. 

The  plaintiff,  when  the  summons  is  issued,  at  or  at  any  time  afterwards  and  before 
the  service  of  a  copy  of  the  defendant's  answer,  or,  where  judgment  is  taken  by  default 
for  want  of  an  appearance  or  pleading,  before  the  entry  of  the  final  judgment,  may 
cause  the  chattel,  to  recover  which  the  action  is  brought,  to  be  replevied  by  the  sheriff 
of  the  county  where  it  is  found. 

I>eHT»tloii.~Code  dv.  proo.,  1 1694,  first  aentenoe,     473,  affd..  101  N.  Y.  308;  United  States  Land  Co.  v. 
without  chance;  originaUy  revised  from  oode  of  proo.,     Buasey,  63  Hun  513,  6  N.  Y.  Supp.  416. 
".^06,  208.  Stay  of  owner  from  dteporing  of  r^^tevled  goods.— 

In  KonenL—Corn  Ezohance  Bank  v.  Blye,  37  Hun     Brown  Shoe  Co.  v.  Vandam  Warehouse  Co  ,  186  App. 

Div.  718,  176  N.  Y.  Supp.  68. 
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art.  66  ACTION  TO  RECOVER  CHATTEL  §f  1095-1097 


§  1095.  Prerequisites  to  replevy  by  sheriff  in  action  to  recover  a  chattel. 

For  the  purpose  of  requiring  a  sheriff  to  replevy  in  an  action  to  recover  a  chattel,  the 
plaintiff  must  deliver  to  the  sheriff  an  affidavit  and  a  written  undertaking,  as  prescribed 
by  rule,  with  a  written  requisition  indorsed  upon  or  annexed  to  the  affidavit  and  sub- 
scribed by  his  attorney  to  the  effect  that  the  sheriff  is  required  to  replevy  the  chattel 
described  therein.  The  requisition  may  be  directed  to  the  sheriff  of  a  particular  county 
or  generally  to  the  sheriff  of  any  county  where  the  chattel  is  found.  It  is  deemed  the 
mandate  of  the  court. 

DerlTattim.— Code  «▼.  proe.,  1 1694.  except  fint  nntenoe,  withottt  ohaoge  of  nbttanee;  oricinally  re- 
vised Crom  eode  of  proo..  ||  306.  208. 

§  1096.  Affidavit  to  be  delivered  to  sheriff  in  action  to  recover  a  chattel. 

The  affidavit,  to  be  delivered  to  the  sheriff  in  an  action  to  recover  a  chattel,  in  order 
to  require  him  to  replevy  it,  must  particularly  describe  the  chattel  to  be  replevied;  or  if 
the  affidavit  describe^  two  or  more  chattels  of  the  same  kiiid,  it  must  state  the  number 
thereof,  and  where  it  describes  a  chattel  in  bulk,  it  must  state  the  weight,  measure- 
ment or  other  quantity,  and,  at  the  election  of  the  plaintiff,  it  may  state  the  aggregate 
value  of  all,  or  separately  the  value  of  any  chattel  or  of  any  class  of  chattels,  and  the 
aggregate  value  of  the  remainder,  if  any,  and  must  contain  the  following  allegations: 

1.  That  the  plaintiff  is  the  owner  of  the  chattel,  or  is  entitled  to  the  possession  thereof 
by  virtue  of  a  special  property  therein;  the  facts  with  respect  to  which  must  be  set 
forth. 

2.  That  it  is  wrongfully  detained  by  the  defendant. 

3.  If  the  affidavit  be  made  after  the  service  of  the  summons,  that  the  plaintiff  at  the 
time  of  the  commencement  of  the  action  was  the  owner  of  the  chattel,  or  was  entitled 
to  the  possession  thereof  by  virtue  of  a  special  property  therein,  and  that  it  was  then 
wrongfully  detained  by  the  defendant. 

4.  The  alleged  cause  of  the  detention  thereof,  according  to  the  best  knowledge,  infor- 
mation and  belief  of  the  person  making  the  affidavit. 

5.  That  it  has  not  been  taken  by  virtue  of  a  warrant  against  the  plaintiff  for  the 
collection  of  a  tax,  assessment  or  fine  issued  in  pursuance  of  a  statute  of  the  state  or 
of  the  United  States;  or,  if  it  has  been  taken  under  color  of  such  a  warrant,  either 
that  the  taking  was  unlawful,  by  reason  of  defects  in  the  process,  or  other  causes  speci- 
fied, or  that  the  detention  is  unlawful  by  reason  of  facts  specified  which  have  subse- 
quent occurred. 

6.  That  it  has  not  been  seized  by  virtue  of  an  execution  or  warrant  of  attachment  against 
the  property  ef  the  plaintiff,  or  of  any  person  from  or  through  whom  the  plaintiff  has 
derived  title  to  the  chattel  since  the  seizure  thereof;  or,  if  it  has  been  so  seized,  that 
it  was  exempt  from  the  seizure  by  reason  of  facts  specified,  or  that  its  detention  is  unlaw- 
ful by  reason  of  facts  specified  which  have  subsequently  occurred. 

7.  Its  actual  value. 

DcrlTAtiOD.— Code  civ.  proo..  U  16M.  1606.  and  661.  43  N.  Y.  Supp.  935;  Devoe  v.  SeUs.  26  Miee.  411. 
1697.  in  part,  without  ehance  of  sabetanoe.  f  1695  54  N.  Y.  Supp.  941;  Marahall  v.  Friend,  33  Misa  443. 
orifinaUy  reviaed  from  eode  of  proo.,  1 207.  68  N.  Y.  Supp.  602.  affd.,  59  App.  Div.  628.  69  N.  Y. 


AllldAVit,  MifBclMicir  In    mncm.— Sloan   ▼.    Im-  Supp.  1140. 

plement  Dealers'  Mfg.  Cd.,  25  Mlao.  451,  55  N.  Y.  Supp.  DmetlTe  tei  warrant.— Noma  v.  Jonea,  81  Hun 

558:  Younc  v.  Carey.  29  Miao.  278.  61  N.  Y.  Supp.  508;  304,  27  N.  Y.  Supp.  209,  30  N.  Y.  Supp.  1134. 

Paddoek  v.  Guyder,  8  N.  Y.  Supp.  905.  By  whom  made.— National    Enamel,  etc..  Co.  v. 

DewrlpiloB    of  eliatleU.-~Sohwieterinc    ▼.    Roth-  Kaplan.  53  App.  Div.  96.  65  N.  Y.  Supp.  732;  Sloan  ▼. 

•ofaUd.  26  App.  Div.  614.  50  N.  Y.  Supp.  206;  Thorn  v.  Implement  Dealers'  Mfg.  Co.,  25  Misc.  451.  55  N.  Y. 

Laaarus.  39  App.  Div.  508.  57  N.  Y.  Supp.  279;  National  Supp.    558. 

Enamel  Co.  ▼.  Kaplan.  53  App.  Div.  96,  65  N.  Y.  Supp.  Cbniplalnt.— Clemmens  ▼.  Brian.  36  Miao.  157,  72 

732;  Van  Dyke  ▼.  N.  Y.  State  Banking  Co..  18  Muo.  N.  Y.  &upp.  1066. 

§  1097.  When  defendant  may  require  return  of  all  or  part  of  chattels. 

Where  the  affidavit  to  be  delivered  by  the  plaintiff  in  an  action  to  recover  a  chattel 
states  separately  the  value  of  one  or  more  chattels  or  classes  of  chattels,  the  defend- 
ant may  require,  as  prescribed  in  the  following  provisions  of  this  article,  the  return  of 
any  or  all  of  the  chattels  or  classes  of  chattels  the  value  of  which  is  thus  stated,  or  of 
the  portion  thereof  which  has  been  replevied.  If  he  procures  such  a  return,  the  remain- 
der must  be  delivered  to  the  plaintiff,  except  as  is  otherwise  prescribed  in  this  article. 

DerlvailiMl^— Code  civ.  proo.,  1 1697,  in  part,  without  change  of  aubstance. 
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§§  1098-1101 
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art.  66 


§  1098.  Replevy  of  a  part  of  the  property;  effect  on  right  of  defendant. 

The  sheriff  must  replevy  a  smaller  number  or  a  smaller  quantity  if  the  whole  of  the 
chattel  or  chattels  described  in  the  affidavit  cannot  be  found.  In  that  case,  if  the 
aggregate  value  only  is  stated  in  the  affidavit,  the  value  of  the  entire  chattel  or  class 
of  chattels  as  so  stated  is  to  be  deemed  the  value  of  the  part  replevied  for  the  purposes 
of  the  proceedings  to  procure  a  return  thereof  to  the  defendant. 

Heiivattoii. — Code  oiv.  proe.,  1 1098,  witfaon 
Bfltet  upon  mdcrtslaiic  of  replovy  of 


§  1099.  Plaintiff's  undertaking  for  replevin. 

The  understanding  to  be  delivered  to  the  sheriff  with  a  requisition  to  replevy  a  chattel 
must  be  executed  by  at  least  two  sureties,  who  must  be  approved  by  the  sheriff.  It 
must  be  to  the  effect  that  the  sureties  are  bound  in  a  specific  sum,  not  less  than  twice 
the  value  of  the  chattel,  as  stated  in  the  affidavit,  for  the  prosecution  of  the  action, 
for  the  return  of  the  chattel  to  the  defendant,  if  possession  thereof  is  adjudged  to  him, 
or  if  the  action  abates,  or  is  discontinued,  before  the  chattel  is  ref^unied  to  the  defend- 
ant; and  for  the  payment  to  the  defendant  of  any  sum  which  the  judgment  awards  to 
hinn  against  the  plaintiff. 

Heiivatlon. — Code  civ.  proc.,  1 1699,  without  change;  145,  affg.  155  Ai>p.  Div.  91,  139  N.  Y.  Supp.  1037:  PeitH 

orudnally  revised  from  oode  of  proc.,  1 209^  in  part.  v.  Alien,  64  App.  Div.  579.  72  N.  Y.  Supp.  2S7;  JBartoo 

BorerenMt. — General    proviaione    reapeoting    bonds  v.  Donnelly,  6  Misc.  473. 27  N.  Y.  Supp.  525;  John  Chuzoh 

and  undertakinp^   C.  P.  A.,  Sfi  14S-162;  abatement  of  Co.  v.  Doreey,  38  Misc.  542,  77  N.  Y.  Supp.  1065;  Dizon 

action  after  suit  is  commenced  upon  an  undertaking,  v  .  Biokenhoff,  48  Misc.  853,  95  N.  Y.  Supp.  585;  Weber 

Id.,  1131.  V.  Manne,  42  Htm  557,  revcL  on  other  grounds,  106  N. 

New  suretleg.— Hohenstein  v.  Westminster  Candle  Y.  627;  Tibbies  v.  O'Connor,  28  Baib.  538;  Wisecnain  . 

Co.,  31  App.  Div.  11,  52  N.  Y.  Supp.  235.  etc.,  Bank  v.  Hobbs,  22  How.  Pr.  494;  Budraooo  v.  Na  - 

Rights  of  sureties.— Christiansen  v.  Wendham,  26  tional  Surety  Co.,  112  Misc.  133,  182  N.  Y.  Stmp.  99a 
Misc.  662,  56  N.  Y.  Supp.  665;  Boessneok  v.  Bab,  27        Staj  of  owner  ffeom  dltposlnK  Of  npleviea  foods. 

Misc.  279,  53  N.  Y.  Supp.  849.  Brown  Shoe  Co.  v.  Vandan  Warehouse  Co.,  186  App. 

Liability  of  suretleg.— Brewster  v.  Silfiman,  38  N.  Div.  718,  175  N.  Y.  Supp.  68. 
Y.  423;  First  Commetvual  Bank  v.  Valentine.  209  N.  Y. 


§  1100.  How  chattel  to  be  replevied. 

If  any  chattel  described  in  the  affidavit  is  found  in  the  possession  of  the  defendant 
or  his  agent,  the  sheriff  to  whom  an  affidavit,  requisition  and  undertaking  are  delivered, 
as  prescribed  in  the  foregoing  sections  of  this  article,  must  replevy  it  forthwith  by  tak- 
ing it  into  his  possession.  He  thereupon,  without  delay,  must  serve  on  the  defendant 
a  copy  of  the  affidavit,  requisition  and  undertaking,  by  delivering  the  same  to  him  person- 
ally if  he  can  be  found  within  the  county;  or,  if  he  cannot  be  so  foimd,  to  his  agent, 
if  any,  from  whose  possession  the  chattel  is  taken;  or,  if  neither  can  be  found  within 
the  county,  by  leaving  the  copy  at  the  usual  place  of  abode  of  either  with  a  person  of 
suitable  age  and  discretion.  If  any  chattel  described  in  the  affidavit  is  secured  or  con- 
cealed in  a  building  or  inclosure,  the  sheriff  must  publicly  demand  its  delivery.  If  it 
is  not  delivered  pursuant  to  the  demand,  he  must  cause  the  building  or  incisure  to 
be  broken  open  and  must  take  the  chattel  into  his  possession. 


Derivation. — Code  civ.  proc.,  S§  1700.  1701,  without 
change.  S  1700,  originally  revised  from  code  of  proc., 
i  209,  in  part,  i  1701,  originally  revised  from  code  of 
proc,  I  214. 

Ltablllty  of  sheriff. — Manning  v.  Keenan,  73  N. 
Y.  45;  Albany  Belting  A  Supply  Co.  v.  Grell,  67  App. 
Div.  81.  73  N.  Y.  Supp.  580;  KUnkowstein  v.  Green- 
berg,  15  Misc.  479,  37  N.  Y.  Supp.  206;  Whitman  v. 
Kleimann,  24  Misc.  554,  53  N.  Y.  Supp.  1088;  Webb  v. 


Hecox,  27  Misc.  169,  58  N.  Y.  Supp.  382;  MeCarthy  v. 
Ockerman,  92  Hun  19.  37  N.  Y.  Supp.  914. 
Flower  of  sheriff  to  take  ehatteis  mm  third  pcrsiMi, 

-—Otis  V.  Williams,  70  N.  Y.  208;  Raymond  v.  Richmond, 
78  N.  Y.  351;  First  Commercial  Bank  v.  Valentine,  200 
N.  Y.  145,  affg.  155  App.  Div.  91,  139  N.  Y.  Supp.  1037. 
Forelhle  entry  by  eonstoble. — ^Howe  v.  Oyer,  60 
Hun  559,  3  N.  Y.  Supp.  726. 


§  1101.  Disposition  by  sheriff  of  replevied  chattel. 

A  sheriff  who  has  replevied  a  chattel  must  retain  it  in  his  possession,  keeping  it  in  a 
secure  place,  until  the  person  who  is  entitled  to  the  possession  thereof  is  ascertained, 
as  prescribed  in  this  article.  He  then  must  deliver  it  to  that  person,  upon  request  and 
pa\Tnent  of  his  lawful  fees,  and  necessary  expenses  for  taking  and  keeping  it,  as  taxed 
by  a  judge  of  the  court,  or  the  county  judge  of  the  county  where  the  chattel  was  replev- 
ied, upon  such  a  notice  as  the  judge  deems  proper. 


DerlYBtlon. — Code  dv.  proc.,  $  1702,  without  change;  Moore  v.  Westervelt,  21  N.  Y.  103;  Com  Exchange  Nat. 

oriranaUy  revised  from  code  of  proc.,  ft  215.  Bank  v.  Blye.  123  N.  Y.  132,  refg.  56  Htm  403,  10  N.  Y. 

mttenoitt. — ^Fees   of   eheriff   m   action    of   replevin,  Supp.    151. 

C.  P.  A..  1 1558.  Compenaatlon  of  8heriff.~Neator  ▼.  Biaehoff.  128 


art.  66  ACTION  TO  RECOVER  CHATTEL  §§  llOla-1103 

§  1101-a.  Perishable  goods  and  rtnlmals  to  be  sold. 

If  property  replevied,  other  than  a  vessel,  is  perishable,  the  court  in  which  the  action 
is  brou^t  or  a  judge  thereof  may,  by  an  order  made  with  or  without  notice,  as  the 
urgency  of  the  case  in  its  or  his  opinion  requires,  direct  the  sheriff  to  sell  it  at  public 
auction,  and  thereupon  the  sheriff  must  sell  it  accordingly.  If  it  consists  of  live  animals, 
the  same  proceedings  may  be  had,  but  such  notice  shall  be  given  to  the  parties  to  the 
action,  of  the  application  for  the  order  as  the  court  or  judge  prescribes.  The  order  direct- 
ing the  sale  must  prescribe  the  time  and  place  of  the  sale,  and  notice  thereof  must  be 
given  m  such  manner,  and  for  such  tune  as  is  prescribed  in  the  order.  The  sheriff  must 
retain  in  his  hands  the  proceeds  of  the  sale,  after  deducting  his  expenses  as  allowed  by 
the  court  or  judge,  but  where  the  property  sold  has  been  replevied  the  proceeds  shall 
be  delivered  to  the  person  who  is  entitl^  to  the  possession  thereof  as  provided  in  section 
eleven  hundred  and  one.    (Added  by  L.  1921,  ch.  Id9,  in  effect  Oct.  1,  1921.) 


§  1102.  Exception  to  plaintifPs  sureties. 

Within  three  days  after  the  chattel  is  replevied,  and  a  copy  of  the  affidavit,  reqiusi- 
tion  and  undertaking  is  served,  the  defendajit,  unless  he  requires  a  return  of  the  chattel 
replevied,  or  of  one  or  more  of  them,  where  two  or  more  chattels  are  replevied,  may 
serve  upon  the  sheriff  a  notice  that  he  excepts  to  the  plaintiff's  sureties;  otherwise  he 
is  deemed  to  have  waived  all  objections  to  them.  Where  the  defendant  has  not  appeared, 
the  notice  must  be  subscribed  either  by  him  or  by  his  agent  or  attorney.  The  person 
so  subscribing  the  notice  must  add  to  his  signature  his  office  address  as  prescribed  by 
law  with  respect  to  a  notice  of  appearance.  Within  ten  days  after  service  of  such  a 
notice,  the  plaintiff's  attorney  must  serve  upon  defendant's  attorney  or,  if  the  defend- 
ant has  not  appeared,  upon  the  sheriff,  notice  of  the  justification  of  the  sureties.  If 
the  notice  of  justification  is  served  upon  the  sheriff,  he  must  serve  it  immediately  upon 
the  person  whose  name  is  subscribed  to  the  notice  of  exception,  in  the  mode  prescribed 
by  law  for  service  of  a  paper  upon  an  attorney  in  an  action. 

Dfrtnitlop^'-Code  dv.  moo.,  1 1708,  without  change;  v.  Illinois  Surety  Co.,  176  A«>.  Div.  879, 161  N.  Y.  Simp. 

oritfiDaQy  teriaed  from  code  of  pioo.,  1 210.  in  part.  1009;  U.  S.  La  nd  Co.  v.  Buaaey,  53  Hun  516,  6  N.Y. 

ui    gciMffal. — ^Hohenstein    ▼.    Westminater    Candle  Supp.  416;  Gra  ham  v.  Wells,  18  How.  Pr.  376. 
Co.,  31  App.  Div.  11,  52  N.  Y.  Supp.  235;  Thompson 

§  1103.  When  defendant  may  reclaim  chattel;  proceedings  thereupon. 

The  defendant,  if  he  does  not  except  to  the  plaintiff's  sureties,  as  prescribed  in  the 
last  section,  may  serve  upon  the  sheriff,  within  the  time  allowed  to  him  for  such  an 
exception,  a  notice  that  he  requires  a  return  of  the  chattel  replevied.  With  the  notice, 
he"  must  deliver  to  the  sheriff  the  following  papers: 

1.  An  affidavit  containing  an  allegation  either  that  the  defendant  is  the  owner  of  the 
chattel,  or  that  he  is  lawfully  entitled  to  the  possession  thereof  by  virtue  of  a  special 
property  therein,  the  facts  with  respect  to  which  must  be  set  forth. 

2.  An  undertaldng  executed  by  at  least  two  sureties,  to  the  effect  that  they  are  bound 
in  a  specified  sum,  not  less  than  twice  the  value  of  the  chattel  as  stated  in  the  affidavit 
of  the  plaintiff,  for  the  delivery  thereof  to  the  plaintiff,  if  delivery  thereof  is  adjudged, 
or  if  the  action  abates  in  consequence  of  the  defendant's  death;  and  for  the  i)ayment 
to  him  of  any  sum  which  the  judgment  awards  against  the  defendant. 

Within  three  days  after  serving  a  notice  requiring  a  return  of  the  chattel,  as  pre- 
scribed in  this  section,  the  defendant  must  serve  upon  the  plaintiff's  attorney  notice  of 
the  justification  of  the  sureties  to  the  undertaking. 

f  Dcrtfatfon^r— Code  dv.  proc.,  1 170i,  without  change;  Y.  Suw.  867;  Klinkowstein  v.  Qreenberg.  15  Miao.  479, 

orisinady  reviaed  from  oode  of  proo.,  f  211,  fint  eentence.  87  N.  z .  Sum>.  306;  Weber  v.  Manne,  42  Hun  557;  Clark 

ni  ceacnL^BuAe  v.  Graham,  106  App.  Div.  108,  ▼.  Hooper,  69  Hun  445,  23  N.  Y.  Supp.  447. 

94  N.  Y.  Supp.  559;  Freeman  ▼.  U.  8.  BideU^,  etc,  Co.,  BflBet   of  andertekliic.— Blake   v.    MoNamara,    9 

43  Mm.  364.  87  N.  Y.  Supp.  498;  Brown  Oioe  Co.  v.  Mim.  212,  29  N.  Y.  Supp.  676. 

Vandam  Warehouae  Co.,  186  ApQ.  Div.  718,  175  N.  Y.  UabOICjr  at  suretlea.— Levine  v.  Dohl,   179  App. 

Supp.  68.  Div.  777,  167  N.  Y.  Supp.  329;  John  Church  Co.  v.  Dor- 

BnfflcteiiBy  •r  VBdcrtaldlif  .-—Martin   r.   Gilbert,  oey.  38  Miao.  542,  77  N.  Y.  Supp.  1065. 
119  N.  Y.  298;  Rouae  v.  Haaa,  Sd  App.  Div.  171,  49  N' 
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§f  1104r-1107  CIVIL  PRACTICE  ACT  art.  66 

§  1104.  Sureties;  when  and  how  to  justify. 

The  iustification  of  sureties,  as  prescribed  in  eitlier  of  the  last  two  sections,  must  take 
place  either  in  the  county  where  the  chattel  was  replevied  or  in  the  county  ^ere  one 
of  the  sureties  resides.  The  provisions  of  statute  or  rule  regulating  generally  the  jus- 
tification of  sureties  in  an  undertaking  given  in  an  action  or  special  proceeding  govern, 
except  as  otherwise  expressly  prescribed  in  this  article,  with  respect  to  the  notice  of 
justification  of  the  sureties;  the  officer  before  whom  they  must  justify;  the  substitution 
of  new  sureties  or  a  new  undertaking;  the  examination  and  qualifications  of  the  sureties; 
and  the  allowance  of  the  undertaking.  But  after  the  allowance,  the  undertaking  and 
examination  must  be  deliverd  to  the  sheriff. 

Perlf  llMLi — CkKle  dv.  proc..  S  1705,  without  ohanie  Tued  from  code  oi  proe..  1 218,  and  Mrts  of  11 SIO,  312. 

of  substance,  exoept  that  the  manner  of  justificatuxi.  Additional  seeinifjr. — D.  8.  Land  Co.  ▼.  BuaMgr,  63 

eto.,  is  required  to  conform  to  general  provisions,  else-  Hun  516,  6  N.  T.  Supp.  410. 

where    prescribed    (SS  151,   152,  ante),  instead  of  the  Fallim  to  Jufttt^. — Barton  ▼.  Donnelly,  6  Misc. 

sureties  under  an  order  of  arrest.    S  1705,  originally  re-  473,  27  N.  T.  Supp.  525. 

§  1106.  When  and  to  whom  sherifiF  must  deliver  chattel. 

If  the  defendant  neither  excepts  to  the  plaintiff's  sureties,  nor  requires  the  return  of 
the  chattel,  within  the  time  prescribed  for  that  purpose,  or  if  he  makes  default  in  serv- 
ing notice  of  .the  justification  of  his  sureties  or  in  procuring  the  allowance  of  his  under- 
taking, or  if  the  plaintiff,  after  the  defendant  has  excepted  to  his  sureties,  duly  procures 
the  allowance  of  his  undertaking,  the  sheriff,  except  where  a  claim  is  made  by  a  person 
not  a  party  to  the  action,  immediately  must  deliver  the  chattel  to  the  plaintiff.  If  the 
plaintiff,  after  the  defendant  has  excepted  to  his  sureties,  makes  default  in  serving  notice 
of  justification  or  in  procuring  the  allowance  of  his  undertaking,  or  if  the  defendant, 
after  he  has  required  the  return  of  the  chattel,  duly  procures  the  allowance  of  his  under- 
taking, the  sheriff  immediately  must  deliver  the  chattel  to  the  defendant.  Where  the 
sheriff  duly  delivers  a  chattel  to  either  party,  as  prescribed  in  this  section,  he  must 
deliver,  at  the  same  time,  to  the  adverse  party,  the  undertaking  received  by  him  from 
the  party  to  whom  the  chattel  is  delivered,  together  with  the  examination  of  the  sure- 
ties, and  the  judge's  allowance,  if  any.  When  the  chattel  is  delivered  by  l^e  sheriff  to 
either  party,  as  prescribed  in  this  section,  the  sheriff  ceases  to  be  respondble  for  the 
sufficiency  of  the  sureties  of  either  party;  until  then,  he  is  responsible  for  the  sufficiency 
of  the  sureties  of  the  plaintiff  or  of  the  defendant,  as  the  case  may  be. 

DeifVBtloii.— Code  dv.  proe.,  U  1706,  1708,  without  In  genermL— Com  Exohance  Bank  ▼.  Blye.  102  N.  Y. 

change  of  substance.    1 1706,  oripnally  a  eubttitute  for  305;  Hunt  ▼.  Mootry»  10  How.  Pr.  478;  Grant  v.  Booth,  21 

parts  of  code  of  proc.,  |i  210-212.    {  1708,  originally  re-  How.  Pr.  354. 
viaed  from  code  of  proc.,  |  423. 

§  1106.  Penalty  for  wrong  delivery  by  sherifif. 

A  sheriff  who  delivers  to  either  party,  without  the  consent  of  the  other,  a  chattel 
replevied  by  him,  except  as  prescribed  in  the  last  section,  or  by  virtue  of  an  execution 
issued  upon  a  judgment  in  the  action,  forfeits  to  the  party  aggrieved  two  hundred  apd 
fifty  dollars,  and  is  also  liable  to  him  for  all  damages  which  he  sustains  thereby. 

DetlTatioii.— Code  oiv.  proo.,  1 1707,  without  change;        "Btbcr  partf.*'— Albany  Belting  dt  Supply  Ca  r. 
originally  revised  from  R.  a,  pt.  3.  ch.  8,  tit.  12,  {  18.  Greel,  67  App.  Div.  81,  73  N.  T.  Supp.  580. 

§  1107.  Claim  of  title  by  third  person ;  proceedings  thereupon. 

At  any  time  before  a  chattel  which  has  been  replevied  is  actually  delivered  to  either 
party,  if  a  person  not  a  party  to  the  action  claims  as  against  the  defendant  a  right  to 
the  possession  thereof  existing  at  the  time  when  it  was  replevied,  an  affidavit  may  be 
made  and  delivered  to  the  sheriff  in  his  behalf,  stating  that  he  makes  such  a  claim; 
specifying  the  chattel  or  chattels  to  which  it  relates,  if  two  or  more  chattels  have  been 
replevied,  and  the  claim  relates  only  to  part  of  them;  and  setting  forth  the  facts  upon 
which  his  right  of  possession  depends.  In  that  case,  the  sheriff,  in  his  discretion,  before 
he  delivers  the  chattel  to  the  plaintiff,  may  serve  upon  the  plaintiff's  attorney  a  copy 
of_the  affidavit,  with  a  notice  that  he  requires  indemnity  against  the  claim.  If  t^e 
Tndemnity  is  not  furnished  within  a  reasonable  time  after  the  plaintiff  becomes  entitled 
to  the  delivery  of  the  chattel,  the  sheriff,  in  his  discretion,  may  deliver  it  to  the  claim- 
ant, without  incurring  any  liability  to  the  plaintiff  by  reason  of  so  doing. 


art.  66 


ACTION  TO  RECOVER  CHATTEL 


§§  1108-1110 


DetfrMtOB. — Code  dv.  proo..  S  1709.  without  ohance; 
orupnaUy  reriwd  from  oode  of  proc^  I  216,  first  p«rt. 

In  fWMral.— Read  ▼.  Brayton.  143  N.  Y.  342;  Fits- 
patridc  t.  Krauae,  58  N.  Y.  Supp.  283. 

AppUcstlon.— McCarthy  v.  Ockerman,  154  N.  Y.  565. 
affg.  92  Hun  19,  37  N.  Y.  Supp.  914;  Einstein  v.  Dunn, 
61  Am>.  Div.  195. 70  N.  Y.  Supp.  520,  affd.,  171  N.  Y.  648; 
Pracfat  ▼.  Ounn,  69  App.  Div.  396.  74  N.  Y.  Supp.  991; 
United  Shoe  Repairinc  Machine  Co.  v.  Doehtermann 
Storage  Warehouse  Co.,  186  App.  Div.  359,  174  N.  Y. 
Supp.  284;  Standard  Sewing  Maeh.  Co.  v.  Heyman,  25 
Miso.  429.  64  N.  Y.  Supp.  936;  Wright  Steam  Engine 


Works  V.  N.  Y..  etc..  Engine  Com  44  Miso.  580,  90  N.  Y. 
Sum>.  130;  Hasttnttv.  Nagel.  83 Hun 205, 31 N.  Y.  Supp. 
598;  Pelham  Hod  Elev.  Co.  v.  Baggaley,  12  N.  Y.  Supp. 
218. 

Effect  of  flttnc  claim. — Rdmers  v.  Sohmitt.  68  App. 
Div.  299,  74  N.  Y.  Supp,  122;  Goldstein  v.  Shapiro,  86 
App.  Div.  83.  82  N.  Y.  Supp.  1038. 

Indcmiilty. — Manning  v.  Keenan,  73  N.  Y.  45;  Leon- 
aid  V.  Buttling,  19  Misc.  219,  44  N.  Y.  Supp.  273.  affd.. 
13  App.  Div.  179, 43  N.  Y.  Supp.  387. 

Saeitoii  dted-^Sophian  v.  Fidelity  Deposit  Co..  184 
App.  Div.  553.  172  N.  Y.  Supp.  392. 


§  1108.  Action  against  sherifiF  by  third  person  claiming  chattel. 

A  person  not  a  party  to  the  action,  who  has  served  an  affidavit  as  prescribed  in  the 
last  section,  may  maintain  an  action  against  the  sheriff  who  has  deUvered  the  chattel  to 
the  plaintiff,  to  recover  his  damages  by  reason  of  the  taking,  detention  or  delivery  of 
the  chattel.  But  the  summons  in  such  an  action  must  be  issued  within  three  months  after 
the  dehvery  of  the  chattel  to  the  plaintiff  and  must  be  served  within  three  months  after 
it  is  issued.  An  action  cannot  be  maintained  against  a  sheriff  by  a  person  so  entitled 
to  make  a  claim  except  as  prescribed  in  this  section. 


DciliAtion. — Code  civ.  proe..  1 1710.  without  change;  

originally  a  aubetitute  for  oode  €a  proc..  |  216,  laet  een-     N.  Y.  Supp.  598.    See  auo 
tenee,  in  part. 


A|»pllefttlon.— Heatings  v.  Nagel,  83  Hun  205.  81 

dted  under  preceding 
eection. 


§  1109.  Indemnity  to  sherifiF  by  plaintiff. 

The  indemnity  to  be  furnished  to  the  sheriff  by  the  plaintiff,  as  prescribed  in  the 
last  section  but  one,  must  consist  of  a  written  undertaking  to  him,  executed  by  at  least 
two  sureties,  to  the  effect  that  they  will  indemnify  him  against  any  liability  for  damages, 
costs  or  expenses,  to  be  incurred  in  an  action  brought  against  hhn  by  the  claimant,  or 
a  person  deriving  title  from  or  through  the  claimant,  by  reason  of  the  taking  or  deten- 
tion of  the  chattel,  or  its  delivery  to  the  plaintiff,  not  exceeding  a  sum  to  be  specified 
in  the  undertaking,  which  must  be  at  least  five  hundred  dollars,  and  not  less  than  the 
actual  value  of  the  chattel  claimed,  and  two  hundred  and  fifty  dollars  in  addition  thereto. 
Each  of  the  sureties,  besides  possessing  the  other  qualifications  required  by  law, 
must  be  a  freeholder  or  a  householder  of  the  sheriff's  county.  The  sheriff,  before  deliver- 
ing the  chattel,  may  require  the  persons  offered  as  sureties  to  justify  in  the  manner 
and  subject  to  the  provisions  of  statute  or  rule  regulating  generally  the  justification  of 
sureties  in  an  undertaking  given  in  an  action  or  special  proceeding.  The  sureties  are 
entitled  to  be  substituted  as  defendants  in  an  action  brought  as  prescribed  in  the  last 
section  as  if  the  chattel  had  been  levied  upon  by  virtue  of  an  execution. 

Derlfstiaii.— Code  dv.  proo..  { 1711,  without  change;  except  aa  to  justification  of  Buretiee. 


§  1110.  When  agent  or  attorney  may  make  affidavit  for  replevin  or  return. 

The  affidavit  to  be  delivered  to  the  sheriff  in  behalf  of  the  plaintiff  with  a  requisition 
to  replevy  a  chattel  may  be  made  by  the  plaintiff's  agent  or  attorney  if  the  material 
facts  are  within  his  personal  knowledge;  or,  if  the  plaintiff  is  not  within  the  county  where 
the  attorney  resides  or  has  his  office  or  is  not  capable  of  making  the  affidavit.  The 
affidavit  to  be  delivered  to  the  sheriff,  either  in  behalf  of  the  defendant,  with  a  notice 
that  he  requires  the  return  of  the  chattel,  or  in  behalf  of  a  person  not  a  party  who  makes 
a  claim  of  title  to  the  property,  may  be  made  by  an  agent  or  attorney  if  the  material 
facts  are  within  his  personal  knowledge,  or  if  the  defendant  or  claimant,  as  the  case 
may  be,  is  not  within  the  county  where  the  property  was  replevied  and  capable  of 
mining  the  affidavit.  Where  the  affidavit  is  made  by  an  attorney  or  agent,  he  must 
state  therein  what  allegations,  if  any,  are  made  upon  his  information  and  belief,  and 
he  must  set  forth  therein  the  grounds  of  his  belief  as  to  all  matters  not  stated  upon 
his  knowledge  and  the  reason  why  the  affidavit  is  not  made  by  the  party  or  the  claim- 
ant. 

I>crifatlon.~<^e  civ.  proc.,  i  1712,  without  chanae  of         In  general.— Barton  v.  Donnelly,  6  Misc.  473, 27  N.  Y . 
•ubetanoe;  originally  partly  new,  and  partly  from  eooe  of     Supp.  526;  Van  Dyke  v.  N.  Y.  State  Banking  Co.,  18 
'  —  Misc.  661,  43  N.  Y.  Supp.  735;  Sloan  v.  Implement 

Dealers'  Mfg.  Co.,  25  Misc.  451,  44  N.  Y.  Supp.  558;  Ag- 
new  ▼.  Latham.  54  Mite.  61.  105  N.  Y.  Supp.  366. 


proc,  I  207. 

Sobstttotiwi  of  smettet.— Leonard  v.  Buttling,  13 
App.  Div.  179,  43  N.  Y.  Supp.  387;  Coddington  v/Har- 
hnrger,  77  Mfao.  211, 187  N.  Y.  Supp.  536;  Jacobi  v.  Gor- 
man, 21  N.  Y.  Supp.  762. 
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§S  1111-1116  CIVIL  PRACTICE  ACT  art.  66 

§  1111.  Second  and  subsequent  replevin;  proceedings  thereupon. 

Where  the  sheriff  has  replevied  a  part  only  of  a  chattel,  or  of  two  or  more  chattels, 
described  in  the  plaintiff's  affidavit,  and  has  served  upon  the  defendant  the  papers 
required  upon  such  a  replevin,  the  plaintiff,  at  any  time  before  the  service  of  a  copy 
of  the  defendant's  answer,  or  before  judgment  by  default  for  want  of  an  appearance 
or  pleading,  may  require  the  same  or  any  other  sheriff  to  replevy  any  other  part  thereof. 
For  that  purpose,  he  must  deliver  to  the  sheriff  an  affidavit  containing  the  same  alle- 
gations, and  a  requisition  and  undertaking,  with  respect  to  the  part  yet  to  be  replevied, 
as  if  the  action  was  brought  to  recover  that  part  only.  Where  a  second  or  subsequent 
replevin  is  made  as  prescribed  in  this  section  the  proceedings  are  the  same  as  if  a  former 
replevin  had  not  been  made. 

Deriration. — Code  dv.  proo.,  1 1713,  without  change. 

§  1112.  Replevin  where  order  of  arrest  has  been  granted. 

Where  an  order  of  arrest  is  granted,  the  plaintiff's  right  to  a  replevin  is  subject  to 
the  foUowings  regulations: 

1.  If  the  defendant  has  been  arrested  pursuant  to  the  order,  a  subsequent  replevin 
cannot  be  made  of  a  chattel  with  respect  to  which  the  order  was  granted. 

2.  If  the  defendant  has  not  been  arrested,  a  subsequent  replevin  of  a  chattel  with 
respect  to  which  the  order  was  granted  supersedes  the  order. 


Dtflration.— Code  dv.  proo..  |  1714,  without  change  Wlieii  iwdcr  of  tirmt  gtMited.— Hough  ▼.  Folmibee, 
of  mibatanee.  BO  Hun  148, 13  N.  Y.  Supp.  221 ;  Thompeon  ▼.  Strauae,  10 

*■  Bcfowice.— Orden  of  arrest  in  dyfl  aetiona,  C.  P.  A.,     WUy.  Dig.  008. 

U  814-876.  Walfw  ^r  rMit  to  amtt.— TraoQr  ▼.  Veeder,  8ft  Hun 

200,  50  Barb.  70. 

§  1113.  Return  by  sheriff. 

The  sheriff,  within  twenty  days  after  he  has  delivered  a  chattel  replevied  by  him  to 
the  party  entitled  to  the  possession  thereof  or  to  a  third  person,  as  prescribed  in  this 
article,  must  file  with  the  clerk  the  plaintiff's  affidavit  and  the  accompanying  requisi- 
tion, with  a  return,  stating  in  what  manner  he  has  executed  the  latter.  If  he  has  omit- 
ted to  replevy  a  part  of  the  chattel,  or  of  two  or  more  chattels,  described  in  the  affidavit, 
the  return  must  state  the  cause  of  the  omission. 

Derivation.— Code  dv.  proo.,  {  1715,  without  change;  originally  reviaed  from  oode  of  proo.,  |  217. 

§  1114.  Failure  of  sheriff  to  make  return. 

If  the  sheriff  fails  to  comply  with  the  last  section,  either  party  may  require  him  so 
to  do  within  ten  days  after  service  of  a  notice  to  that  effect,  or  to  show  cause  at  a  term 
of  the  court  designated  in  the  notioe  why  he  should  not  be  punished  for  a  contempt 
of  the  court.  The  notice  may  be  served  at  any  time  before  final  judgment,  except  that 
it  cannot  be  served  on  the  part  of  the  defendant  before  answer.  An  omission  to  comply 
with  such  a  notice  is  punishable  as  a  contempt  of  the  court. 

DeriYatlon. — Code  dv.  proo.,  1 1716,  without  ehange.      I.,  |  768;  amendment  of  return,  C.  P.  A.,  1 109;  aervide  of 
Eefcrenees. — ^Negieot  to  return  a  contempt,  judioiary      notioe  to  return  generally,  rules  of  dvil  practioe.  6. 

§  1116.  Replevin  papers  to  be  made  part  of  judgment-rolL 

The  plaintiff's  affidavit,  with  the  accompan3ring  requisition,  and  the  return  of  the 
sheriff,  must  be  made  a  part  of  the  judgment-roU  in  an  action  to  recover  a  chattel. 

DerlTAtloii, — Code  ot.  proo.,  1 1717,  first  dauae,  with-        Beferaiees.— As  to  contents  of  judgment-roll,  by  whom 
out  ehange  of  subetanoe.  prepared  and  filed,  rules  of  dvil  praetioe,  902. 

Sfldenee.— Martin  ▼.  OUbert,  119  N.  Y.  298. 

§  1116.  Action  to  recover  a  chattel  not  affected  by  failure  to  replevy. 

The  plaintiff  may  proceed  in  the  action  and  recover  therein  the  chattel  or  its  value 
.although  he  has  not  required  the  sheriff  to  replevy  it  or  the  sheriff  has  not  been  able 
to  replevy  it. 

DctlYatloii.— Code  dv.jvoe.,  1 1718,  without  ehange;  N.  Y.  Supp.  574;  HofiFman  ▼.  Markham,  88  Hoa  18.  34 
oriainally  revised  from  R.  SlTpt.  8,  eh.  8.  tit.  12,  {  19.  N.  Y.  Supp.  508. 

In  fenanO.— Leach  ▼.  William,  12  App.  Div.  173,  42 
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ACTION  TO  RECX)VER  CHATTEL 


1117-1121 


§  1117.  When  and  how  plaintiff  may  abandon  his  claim  as  to  part. 

Where  part  only  of  two  or  more  distinct  chattels  specified  in  the  complaint  has  been 
replevied,  the  plaintiff's  attorney,  with  or  before  the  notice  of  trial,  may  serve  upon  the 
defendant's  attorney  a  notice  that  he  abandons  so  much  of  his  claim  as  relates  to  those 
which  have  not  been  replevied;  and  thenceforth  the  proceedings  are  the  same  as  if  the 
action  had  been  brought  to  recover  only  the  chattels  which  have  been  replevied. 


i«--Ood«  dr.  pne-t  1 1719.  fint  aentenoe.  Win  Hun  br  f«iiAm  to  •■•  in  repleTia.— MoUtf  ▼. 

iHthovk  dfaAOge.   Seeond  ■entenee  omitted  —  mmeeo—ty.  Tuaka,  87  N.  Y.  167;  Terry  v.  Munnr,  131  N.  Y.  161; 

Bcptofln    Cor    mH.— Sohoeneman    v.    Chamberllii.  Seaman  ▼.  Baadler,  26  Miao.  372,  M  N.  Y.  8upp.  210; 

55  App.  Div.  351,  67  N.  Y.  Supp.  284.  WUa  ▼.  Brownatein,  35  Hun  68. 

§  1118.  Damages  for  injuiy  or  depreciation  of  chattel. 

Where  the  plaintiff  recovers  a  chattel  which  was  injured,  or  otherwise  depreciated 
in  value,  while  it  was  in  the  possession  or  under  the  control  of  the  defendant,  under  such 
circumstances  that  the  plaintiff  might  recover  damages  for  the  injury  or  depreciation 
in  an  action  brought  against  the  defendant  therefor,  he  may  recover  the  same  damages 
in  an  action  brought  as  prescribed  in  this  article. 


DlfflfBilMi.— <?ode  dv.  proc.,  {  1722,  without  ehange, 
exoaot  to  omit  laat  aentenoe  aa  unnoeaaary. 

Alnnttoiis  m  to  daiiini«t.~Rapia 
Co-v.W: 


DcprMtotton.— Corn  Ezeh«nge  Bank  ▼.  Blye^  123 
N.Y.  132.  rers.  56  Hun  403.  10  N.  Y.  Supp.  151. 


Alnnttoiis  m  to  daiiini«a.~Rapid  Safety  Filter  Seetton  dtod.— <3reenber8er  ▼.  North  Side  Storace 
k>.  y.  Wyokoff,  20  Miac.  17.  i4  N.  Y.  Supp.  601;  Smith  Warehouae  Co.,  170  App.  Diy.  8S7. 154  N.  Y.  8up»  450; 
.  Oraer,  43  Barb.  187.  affd..  42  N.  Y.  132;  Barry  y.     Hardinc  y.  Qaniard,  176  App,  Diy.  833.  830.  163N.  Y. 


Flaeher.  30  How.  Pr.  521,  8  Abb.  N.  8.  369. 

li«MUH  of  dmMMUHgtm* — Redmond  y.  American  Mtg. 
Co..  121  N.  Y.  415. 


Supp.  617. 


§  1119.  Defendant  may  demand  judgment  for  return. 

Where  a  chattel  has  been  replevied  and  delivered  to  the  plaintiff,  or  to  a  person  not 
a  party  to  the  action,  as  prescribed  in  the  foregoing  sections  of  this  [article,  tlie  defend- 
ant's attorney,  within  the  time  allowed  to  him  for  the  service  of  a  notice  of  trial,  may 
serve  upon  the  plaintifif's  attorney  a  notice  that  the  defendant  demands  judgment  for 
the  return  of  the  chattel  or  for  its  value,  either  with  or  without  damages  for  the  deten- 
tion thereof. 

DctlfBltoD.— Code   ciy.    proo..    1 1725.    except   laat  antee  Co..  43  Miac.  364.  87  N.  Y.  Supp.  403;  Beclc  y. 

aentenoe.  wliioh  ia  omitted  aa  unneoeaaaiy.  Sohnelder.  84  Miac  23. 145  N.  Y.  Sum.  1046. 

Demaad  for  retom.— McCobb  y.  Chiiatianaen.  27  rsUure  to  acrre  notice. — Christiansen  y.  Mendham, 

Miae.  825,  50  N.  Y.  Supp.  187.  affd..  46  App.  Diy.  623.  45  App.  Diy.  554.  61  N.  Y.  Supp.  326. 
61  N.  Y.  Supp.  1141;  Freeman  y.  U.  8.  Fidelity  A  Guar- 

§  1120.  Verdict,  report  or  decision  in  action  to  recover  a  chattel;  what  to  state. 

The  verdict,  report  or  decision  must  fix  the  damages,  if  any,  of  the  prevailing  party. 
Where  it  awards  to  the  plaintiff  a  chattel  which  has  not  been  replevied,  or  where  it 
awards  to  the  prevailing  party  a  chattel  which  has  been  replevied  and  afterwards  deliv- 
ered by  the  sheriff  to  the  misuccessful  party  or  to  a  person  not  a  party,  it  must  also, 
except  in  a  case  specified  in  the  ne^ct  section,  fix  the  value  of  the  chattel  at  the  time 
of  the  trial. 

Il0KlYmtloD.--Code  ciy.  proo..  1 1726,  without  chance; 
orudnally  reyiaed  from  code  of  proc..  1 2iSl.  firat  sentence. 

TOffdlct  w  dcdiioii.—ConUin  y.  MoCauley.  41  App. 
Diy.  452,  58  N.  Y.  Supp.  879;  Brawner  y.  Fahy.  64  App. 
Diy.  122,  71  N.  Y.  Suzfp.  834;  SeseUke  y.  Ftnan.  48  Hun 
310,  1  N.  Y.  Supp.  381. 

verdict  muat  u  mine  of  chattel  not  rcplCTled.— 
Raynore  v.  Drake  (1921).  116  Miac.  307.  190  N.  Y. 
Supp.   436. 

miBMMmk— N.  ¥.  Ouaianty,  etc.,  Co.  y.  Flynn,  55 
N.  Y.  653;  Slocum  y.  Delano.  17  Weekly  Dig.  207. 

VahM  of  •battd.'-Kational  Caah  Regiater  Co.  y. 
A«M.  43  App.  Diy.  604.  60  N.  Y.  Supp.  348;  Gibroy  y. 
Eyeraon-Hiokok  Co.,  103  App.  Diy.  574,  93  N.  Y.  Supp. 


132;  Cary  Mfg.  Co.  y.  Malone,  131  App.  Diy.  287,  115 
N.  Y.  Supp.  682;  Sheridan  y.  Preaaa,  23  Miiac.  757.  60 


79  Hun  541,  29*  N.  Y.  Supp.  930;  lUwiaohn  y.  Apple.  12 
Ciy.  Proc.  Rep.  274. 


Coata*— Herman  y.  Qinrin,  8  App.  Diy.  418,  40  N.  Y. 
Supp.  845;  McLain  y.  Mathuahek  PiaHo  Mfg.  Co..  54 
App.  Diy.  126.  66  N.  Y.  Supp.  297. 

In  Jnatlcca'  or  dty  coort.— Young  y.  Carey.  29 
Miao.  278,  61  N.  Y.  Supp.  508. 

In  mnniclpBl  court  of  New  York.— Barnard  y. 
Deyine.  34  Miao.  182.  68  N.  Y.  Supp.  859. 


§  1121.  Substitute  in  certain  cases  for  finding  as  to  value  in  action  to  recover 
a  chattel. 

A  verdict,  report  or  decision  in  favor  of  the  defendant  shall  not  fix  the  value  of  the 
chattel  in  either  of  the  following  cases: 

1.  Where  the  plaintiff  is  the  general  owner  of  the  chattel,  but  it  was  rightfully  dis- 
trained doing  damage,  and  its  value  is  greater  than  the  damages  sustained  by  the  defend- 
ant, by  the  injury  for  which  it  was  distrained;  in  which  case,  those  damages  must  be 
fixed. 


1122-1124  CIVIL  PRACTICE  ACT  art.  66 

2.  Where  the-  plaintiff  is  the  general  owner  of  the  chattel  but  the  def^idant  had  a 
special  property  therein  and  the  value  of  the  chattel  is  greater  than  the  value  of  the 
special  property ,  or  the  sum  charged  upon  the  chattel  by  reason  thereof;  in  which  case, 
the  value  of  the  special  prop)erty  or  the  sum  so  charged  must  be  fixed. 

In  either  of  the  cases  specified  in  this  section,  iJie  verdict,  report  or  decision  must  set 
forth  the  reason  why  the  value  of  the  chattel  is  not  fixed. 

]>etif»tti»B.~Code  tsv.  prao.,  1 1727,  without  ebaoM.  ▼.  Whitbeok,  11  Miao.  171. 82  N.  Y.  Supp.  1088:  M«Gebb 

AppUeatton.-— Peetael   v.   Sommen,   31   App.   Dit.  v.CluritUuiMn,28Mite.  119,60N.  Y.Sopp.aOSiSpncue 

266,  53  N.  Y.  8upp.  438:  Roaoh  ▼.  Curtis.  116  App.  Div.  ▼.  Kiiic.  37  Misc.  792.  76  N.  Y.  Bupp.  897. 

766,  101  N.  Y.  Supp.  333,  idfd..  191  N.  Y.  387;  Thorn 


§  1122.  Verdict,  report  or  decision  for  part  of  several  chattels;  judgment 
thereupon^ 

Where  the  action  is  brought  to  recover  two  or  more  chattels,  the  verdict,  report  or 
decision  may  award  to  one  party  one  or  more  distinct  chattels  which  can  be  identified 
a£d  set  apart  from  the  others,  and  the  residue  to  the  other  party.  The  final  judgment 
rendered  thereupon  must  award  to  each  party  the  same  relief  with  respect  to  the  finding 
in  his  favor  as  if  separate  judgments  were  rendered;  except  that,  where  each  party  is 
entitled  to  an  absolute  awajd  of  a  sum  of  money  against  the  other,  the  smaller  sum 
must  be  deducted  from  the  greater  and  the  balance  only  must  be  awarded. 

Herlvatlon.— Code  dv.  proo..  {  1728,  without  ehanse  WiMn  wrfltml  MMd.— Woodbmn  ▼.  GhamlMrlilit 
oi  Bubstanoe,  ezeept  the  omiflsion  of  the  Ust  olaute  oi     17  Baib.  446. 

the  first  aentenoe,  m  unneeeeBary  in  view  of  general  pro-        Cogts. — Newell  Univereal  Mill  Co.  v.  Muzlow,  116 
yisions  as  to  amendment  of  pleadings  ({ 106,  ante).         N.  Y.  170;  Mertens  v.  Fltswater,  63  Hon  607,  6  N.  Y. 

Sxipp;  797. 

§1123;  Damages ;  how  ascertained  on  default 

Where  the  phuntiff  is  entitled  to  judgment  by  default  for  want  of  an  ai^)earance  or 
pleading,  the  court  to  which  he  applies  for  judgment  may  ascertain  and  deteipiine  the 
damages  to  which  he  is  entitled/ and  the  value  of  the  chattel,  if  necessary;  or  may  direct 
a  reference,  or  a  writ  of  inquiry,  for  that  purpose. 

]>efflv»tlon^^-<?ode  eiv.  proo.,  1 1720,  without  ebaage. 

§  1124.  Final  judgment. 

Final  jud^joent  for  the  plaintiff  must  awaid  to  him  ix)68essi<»i  of  the  chattel  recovered 
by.  him  with  his  damage,  if  aiiy.  If  a  chattel  recovered  was  not  replevied,  or  if,  after 
it  was  replevied,  it  was  delivered  to  the  defendant,  or  to  a  person  not  a  party,  as  pre- 
scribed in  this  article,  the  final  judgment  must  also  award  to  the  plaintiff  the  sum  fixed 
as  the  value  thereof,  to  be  paid  by  the  defendant  if  possession  thereof  is  not  delivered 
to  the  plaintiff.  If  the  defendant  has  demanded  judgment  for  the  return  of  a  chattel 
which  was  replevied  and  afterwards  delivered  to  the  plaintiff,  or  to  a  person  not  a  party, 
as  prescribed  iu  this  article,  final  .judgment  in  his  favor  therefor  must  award  to  hi^p 
possession  thereof  with  his  damages,  if  any;  and  it  tnust  also  award  to  him  the  sum 
fixed  as  the  value  thereof,  to  be  paid  by  the  plaintiff  if  possession  is  not  delivered  to  the 
defendant.  But  if  the  case  is  one  of  those  specified  in  section  eleven  hundred  and  twenty- 
one  of  this  act,  final  judgment  in  favor  of  the  defendant  must  award  to  him  the  man 
fixed  as  therein  specified,  and  if  it  is  not  collected,  the  delivery  of  the  chattel;  or,  if  the 
chattel  has  not  been  replevied,  or  has  been  returned  to  him  after  replevin,  that  he  iB 
entitled  to  possession  thereof  until  the  sum  so  awarded  is  collected  or  otherwise  paid. 

DctlTatlon.— Code   civ.    proo.,    1 1730,    except   last  1138;  Kingaley  ▼.  Saner,  17  Miao.  644,  41  N.  Y.  Supp. 

sentence,  which  ia  included  in  next  eection:  onginally  248;  Fischer  ▼.  C<^en,  22  Misc.  117,  48  N.  Y.  Supp. 

revised  from  code  of  proc.,  {  277,  and  R.  8.,  pt.  3,  ch.  8,  776;  MoCobb  v.  Christiansen,  28  Misc.   119,  60  N.  Y. 

tit.  12«  161.  Sitt>p.^08;  Nichols  ▼.Potto,  36  Misc.  278,  71  N.Y.  Sum. 

Bcrerenees.— Docket-book,  county  I.,   U  171,    172;  766;  McLean  v.  Cole,  13  Hun  300;  De  Brakeleer  A  Co. 

docketing  judgment.  C.  P.  A.,  If  601,  502;  judiciary  1.,  ▼.  Schwabeland,  86  Hun  143,  33  N.  Y.  Bupp.  212. 

1 266a;  docket  essential  to  lien,  C.  P.  A.,  1 509.  4adfment  In  altem»llYe.— Levins  v.   Dohl,    179 

Jadsmeiit;    form    and    eontento.— Fitsbunrii    v.  App.  Div.  777,  167  N.  Y.  Bupp.  329:  Lewin  v.  Towfoin, 

Wiman,  9  N.  Y.  669;  IngersoU  v.  Boetwick,  22  N.  Y.  31  Misc.  780.  66  N.  Y.  Sum».  228:  Phillips  v.  MelviUe, 

426;  Hanvnond  v.  Morgan,  101  N.  Y.  179;  Oppenheim  10  Hun  211;  Cain  v.  Cain,  20  N.  Y.  Bupp.  46,  28  Abb. 

V.  Lewis,  20  App.  Div.  832,  46  N.  Y.  Bupp.  766;  Bomrner  N.  C  423;  Cochran  v.  Qottwald,  41 N.  Y.  Super.  Ct.  317: 

V.  Adler.  36  App.  Div..  107,  66  N.  Y.  Supp.  483;  National  Wheeler  v.  Fidelity  db  D^KMit  Co.,  109  Misc.  302,  179 

QMh-Re0ster  Co.  v.  Agne,  43  App.  Div.  606,  60  N.  Y.  N.  Y.  Bupp.  686. 

Bupp.  348;  Smith  v.  Dinneen,  61  App.  Div.  264.  70  N.  Effect   of  JodfrnenC-HSheiiherd    v.    Moodhe.    16Q 

YTSupp.  477;  Hay  v.  Muller,  7  Misc.  670,  28  N.  Y.  N.  Y.  183;  Drawn^  v.  Fahy,  64App.  Div.  122.  71  N.  Y. 

Bupp.  67;  Barteb  v.  Fisher,  11  Misc.  460,  32  N.  Y.  Bupp.  Bupp.  834. 


art.  66  ACTION  TO  RECOVER  CHATTEL  §§  1125-1129 

§  1126.  lien  of  judgment  in  action  to  recover  a  chattel. 

The  judginent  in  an  action  to  recover  a  chattel  may  be  docketed,  and  the  docket 
th^eof  creates  a  lien,  as  if  it  was  a  judgment  for  the  full  amount  of  the  money,  includ« 
ing  costs,  which  it  awards,  dther  absolutely  or  conditionally. 

DerlmliOB. — Code  dv.  proo.,  i  1730,  last  wnteBoe,  without  diaiige.    For  original  doivatioii  see  lut  seetion. 

§  1126.  Execution;  contents  thereof. 

An  execution  for  the  delivery  of  the  possession  of  a  chattel,  and  to  c&tisfy,  out  of  the 
property  of  the  judgment  debtor,  a  sum  of  money  contingently  awarded  against  him, 
must  contain,  in  addition  to  the  other  matters  prescribed  by  law,  the  following  directions: 

1.  Where  the  judgment  is  rendered  in  favor  of  the  def^dant,  in  a  case  specified  in 
section  eleven  hundred  and  twenty-one  of  this  act,  the  execution  must  require  the  sheriff 
to  deliver  possession  of  the  chattel  to  the  defendant,  unless  the  plaintiff  before  the  de- 
livery pays  to  him  the  sum  of  money  awarded  to  the  defendant  with  interest  and  the 
sheriff's  fees;  and,  in  case  the  chattel  cannot  be  found  within  his  county,  then  to  satisfy 
that  sum  out  of  the  property  of  the  plaintiff. 

2.  In  any  other  case,  where  the  judgment  awards  a  sum  of  money,  if  possession  of  the 
chattel  is  not  delivered  to  the  prevailing  party,  the  execution  must  require  the  sheriff, 
if  the  chattel  cannot  be  foimd  within  his  county,  to  satisfy  the  sum  so  awarded,  with 
interest  and  his  fees,  out  of  the  property  of  the  party  against  whom  the  judgment|,ia 
rendered. 

A  direction  to  satisfy  a  sum  of  money  out  of  property,  as  prescribed  in  this  section^ 
must  be  in  the  fonn  required  by  law  for  a  like  direction,  where  an  execution  against 
property  is  issued  upon  a  judgment  for  a  sum  of  money. 

DcffiBttoD.— Code  dv.  proo.,  {  1781,  without  ehaoce:  In  gencnL^Kinglaey  v.  Sauer,  17  Miac.  544.  41^. 

cvisiiiany  revieed  from  eode  of  proo.,  i  289,  nibd.  4,  aaa  Y.  Siipp.  348. 

R.  &.  pt.  3,  oh.  8.  tit.  12,  i  60.  becatiaii  to  sheriff.— Raferty  ▼.  World  Film  Cor^ 

BeftttinCM. — Ezeeutione  aniaet  personal  property  poration,  180  App.  Div.  475,  157  N.  T.  Supp.  1027. 
cenerally,  C.  P.  A.,  {{584-707:  aflaunet  real  property, 
aale,  and  redemptioii.  Id.,  fi708--756. 

§  1127.  Sheriffs  power  to  take  chattel  under  execution. 

For  the  purpose  of  taking  possession  of  a  chattel  by  virtue  of  such  an  execution,  the 
powers  of  the  sheriff  are  the  same  as  where  he  is  required  to  replevy  a  chattel. 

DcviiattMi.— Code  eiv.  proe.,  {  1732,  without  ehange;  origiiially  reviaed  from  R.  a,  pt.  3.  eh.  8,  tit.  12,  {  51. 

§  1128.  Action  on  undertaking  maintainable  only  after  return  of  execution. 

A  plaintiff  who  has  recovered  a  final  judgment  cannot  maintain  an  action  against  the 
sureties  in  an  undertaking  given  in  behalf  of  the  defendant  to  procure  a  return  of  the 
chattel,  or  against  the  bail  of  a  defendant  who  has  been  arrested,  until  after  the  return, 
wholly  or  partly  unsatisfied  or  unexecuted,  of  an  execution  in  his  favor  for  the  delivery 
of  the  possession  of  the  chattel,  or  to  satiirfy  a  sum  of  money  out  of  the  property  of  the 
defendant,  or  for  both  purposes,  as  the  case  requires.  A  defendant  who  has  recovered  a 
final  judgment  cannot  maintain  an  action  against  the  sureties  in  the  plaintiff's  imder- 
taking  given  to  procure  a  replevin  until  after  a  like  return  of  a  similar  execution  against 
the  plaintiff. 

DerlTAtioii.— Code  dT.proc.,  11733,  without  ohan«e;  Complaint.— Jaggar  v.  Lalance,  ete.,  Mig,  Co.,  8 
ori|inaUy  reviMd  from  R.  8..  pt.  8,  ch.  8.  tit.  12,  {  54.        Daly  261.  ^^ 

■cfcrawM.— Plaintiira    undertaldnc    for    replevin,       Betnm  of  oioeutlaB. — Ruahbrook  ▼.  Jerge,  74  Miao. 


and  liability  of  eoretiea.  C.  P.  A.,    1 1099,    and   caaea  43,  183  N.  Y.  Supp.  540:  Budiaeeo  v.  National  Surety 

'ited:  undertaldnc  of  defendant  upon  reclaiming  chattel,  Co.,  112  Miae.  133,  182  N.  Y.  Supp.  590. 

d..  1 1103.  Dcffonae.— Bamet  v.  SeUing,  70  N.  Y.  492;  Harriaon 

ippBoitfoB.— Karp  v.  Baaa  St  Baas,  Inc.,  107  Miae.  v.  Wilkin.  78  N.  Y.  390;  O'Connell  y.  Kelly,  8  N.  Y.  Supp. 

17.  177  N.  Y.  Supp.  452*.  475;  Decker  v.  Anderaon,  39  Barb.  346;  CoflBn  ▼.  Mo- 

mwt  Of  atlpiilaOoii  aa  to  poaaeaaion  of  property.^  Lean,  7  Weekly  Dig.  435,  alfd.,  80  N.  Y.  550. 

Bttiaoa  V.  Wilkin,  78  N.  Y.  390. 

§  1129.  Sheriffs  return  as  evidence  in  action  on  undertaking. 

In  such  an  action  against  the  sureties,  the  sheriff's  return  to  the  execution  is  presump- 
/e  evi4isnce  of  a  failure  to  deliver  or  to  return  a  chattel,  or  to  pay  a  simi  of  money, 
jcording  to  the  terms  of  the  undertaking. 

DwIfSllMk-'Code  dv.  proo.,  1 1734,  without  change;  originally  reviaed  from  R.  8.,  pt.  3,  oh.  8,  tit.  12,  4  55.  ia 

887 
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§  1130.  Defense  in  action  on  undertaking. 

It  is  Bot  a  defence  to  such  an  action  that  the  chattel  was  injured  or  destroyed  after 
it  was  replevied,  unless  the  injury  or  destruction  was  effected  by  the  act  or  witii  the  con- 
sent of  the  plaintiff  in  the  action,  or  occurred  after  the  chattel  was  taken  by  virtue  of 
the  execution. 

Dcfflv»tt«ii.— Codo  oiv.  proo..  i  1735»  without  ohAiico- 

§  1131.  Abatement  and  revival  of  action. 

In  an  action  to  recover  a  chattel,  the  cause  of  action  survives  or  continues,  notwith- 
standing the  death  of  either  party,  in  favor  of  or  against  his  executor  or  administrator. 
Where  the  court  makes  an  order  directing  the  abatement  of  an  action  to  recover  a  chattel, 
an  action  may  be  maintained  upon  an  undertaking  given  for  l^e  purpose  of  procuring  a 
delivery  or  return  of  a  chattel  as  if  final  judgment  awarding  to  the  adverse  party  posses- 
sion thereof  had  been  rendered  in  the  first  action  and  an  execution  thereupon  had  been 
returned  unexecuted  and  unsatisfied;  except  that  damages  cannot  be  recovered  therein 
for  a  wrongful  taking,  withholding  or  detention.  An  action  to  recover  the  chattel  cannot 
be  maintained  after  an  action  has  been  conmienced  upon  an  imdertaking,  as  prescribed 
in  this  section. 

DcfflTattoD. — Codo  dr.  proo.,  i  1736,  without  change  of  tubttanoe. 


art  67 


ACTION  TO  ANNUL  MARRIAGE 


((1132,  1133 


ARTICLE  67 


Action  to  annuf  a  marriage 


See.  1132.  Action  for  judcmoit  deolaring  naUity  of  void  maniaco  or  aanuUing  voidable 

1133.  Actkm  when  party  under  aco  of  oonaent. 

1134.  Action  to  annul  maniace  when  former  huaband  or  wife  waa  living. 
113&  Lagittmaoy  of  chikUen. 

1136.  Action  to  annul  mainace  where  party  wae  an  idiot. 

1137.  Action  to  annul  nxarziage  where  party  was  a  lunatio. 

1138.  Action  to  annul  maniace  by  next  friend  of  idiot  or  lunatie. 
1130.  Action  to  annul  marriage  on  the  ground  of  fdhie*  dureea  or  fraud. 

1140.  Cuatody  and  maintenance  of  children. 

1141.  Action  to  annul  a  marriage  on  the  ground  of  physical  incapacity. 

1142.  Jury  trial  in  action  to  annul  marriage. 

1143.  Proof  required  for  judgment  by  default  in-aetion  to  annul  a  marriage. 

1144.  Motion  to  vacate  order  allowing  next  friend  to  maintiain  action. 
1146.  Dianuasal  of  coiliplaxnt  in  action  by  next  friend  to  annul  a  marriage. 
1140.  Judgment  annulling  a  marriage;  how  far  oonchiaive. 

Hole. — f  1742  authorinng  action  by  a  woman,  mar*  rdationa  1.  )  15,  which  providea  that  a  clerk  ahall  not 
ried  under  10,  is  obsolete,  and  has  been  repealed  without  iasue  a  mamage  license  iHiere  the  man  ia  under  21  or  the 
re-enactment.  The  amendment  of  tiie  domestic  nUair  woman  under  18,  unless  the  consent  of  the  parents  or 
tions  law,  i  7,  increasing  the  age  oi  legal  oonaent  to  18  guardian  of  tnth  minor  is  obtained.  Kruger  ▼.  Kruger, 
years  for  both  men  ana  women  superseded  the  section.  137  App.  Div.  289;  { 16  pertains  solely  to  the  adminia^ 
Conti  V.  Conti,  82  App.  Div.  335;  Wander  v.  Wander,  traUon  of  the  ofBee  of  the  derk,  Greenberg  t.  Green- 
Ill  App.  Div.  180;  l&uger  v.  Kruger.  187  App.  Div.  berg,  07  Misc.  168* 
280.    l^e  age  of  legal  consent  is  not  a£Fected  by  domestic 


§  1132.  Action  for  judgment  declaring  nullity  of  void  marriage  or  annulling 
voidable  marriage. 

An  action  may  be  maintuned  to  procure  a  judgment  declaring  the  nullity  of  a  void 
marriage  or  annulling  a  voidable  marriage  heretofore  or  hereafter  entered  into  or  con- 
tracted. 

Pwlf  Won. — Code  civ.  proe.,  §1743,  as  am.  by  L. 
1016,  ch.  005,  L.  1017,  ch.  244^  L.  1018,  ch.  311,  L.  1010. 
eh.  144.  without  change;  originally  reviaed  from  R.  S., 
pt.  2,  eh.  8,  tit.  l7i20.  . 

Befcrences. — References     in     matrimonial     actions, 
rules  of  dvil  practioe,  281,  282.    Age  of  consent  eighteen 
years,  domestic  relations  1.,  |  7;  conipelling  woman  to 

enter  marriage  a  felony,  pezial  I..  |  582.  W  IS.  Y.  Supp.  587:  Ulean  v.  Ulean,  70  App.  Utv.  570, 

AotkoHtjr    B«ato«ory.— Davidson     v.     Ream,     17     75  N.  Y.  Bupp.  622;  Wendel  v.  Wendel,  74  App.  Div. 

App.  Div.  362.  l6i  N.  Y.  Supp.  1037.  447,  52  N.  Y.  Supp.  72:  Tait  v.  Tait,  3  Miae.  218. 23  N.  Y. 

Xaw  oi  iDAtrfiiloiiial  domdclto  gofcms. — ^Earie  v.     Supp.  507;  Keyes  v.  Keyes,  6  Misc.  350,  20  N.  Y.  Supp. 

Earle.  141  App.  Div.  611,  126  N.  Y,  Supp.  317.  010;  King  v.  Brewer.  8  Misc.  6t7,  20  N.  Y.  Supp.  1114; 

Inifsdictlon  of    nonrealdeBt.— Dixon    v.    Dixon.     Shrady  v.  Logan.  17  Misc.  320.  40  N.  Y.  Supp.  lOlOt 

107  Misc.  666.  177  N.  Y.  Supp.  63.  Anonymous,  21  Miac  765.  40  N.  Y.  Supp.  331;  WilUama 

"■    ■  -~     ■  -jr     .         -     -        -----      ^  wniiama.  71  Misc.  500.  130  N.  Y.  Supp.  875;  Fontana 

V.  Fontana.  77  Miso.  28,  135  N.  Y.  Supp.  220;  Roth  v. 
Roth,  07  Misc.  186.  161  N.  Y.  Supp.  00:Tibman  v.  Lib- 
man,  102  Miso.  443, 160  N.  Y.  8iq>p.  000;  Meyer  v.  Meyer, 
40  How.  Pr.  311 ;  Hides  v.  Hides.  65  How.  Pr.  17;  Sdaaeh- 


Codd&ngUm  v.  Lamer.  75  App.  Div.  582.  78  N.  Y.  Supp. 
276;  Meekins  v.  Kinsella.  152  App.  Div.  32.  136  N.  Y. 
Supp.  806;  Forman  v.  Forman,  z4  N.  Y.  Supp.  017; 
Reed  v.  Reed.  106  Miae.  85. 175  N.  Y.  Bopp.  264. 
Ftftud.— Di  Lorenso  v.  Di  Lorenso.  174  N.  Y.  467, 


3KW.  ixx  N.  Y.  Bupp.  'zs;  MacTi  V.  Maen,  ui  Am>.  uir. 
202.  154  N.  Y.  Supp.  112;  Sloeum  v.  Slocum.  37  Misc. 
143.  74  N.  Y.  Supp.  447;  Mundell  v.  Coster,  80  Misc. 
837.  142  N.  Y.  Supp.  142;  Teirky  v.  Terrky.  06  Misc. 


094,  160  N.  Y.  Supp.  1016;  Greenberg  v.  Greenberg,  07 

■'  "  N.  Y.  Supi  

104  Misc.  627,  172  N.  Y.  Supp.  152. 


Misc.  158,  160 


Supp.  1026;  AUerton  v.  Allerton, 


ter  V.  Schachter,  100  Misc.  152,  178  N.   Y._Supp.  212; 
Diir«i8.— Houle  v.  Houle,  100  Misc.  28,  166  N.  Y. 


Rnbinson  v.  Rubinson,  110  Misc.  114;  181  N.  Y.  Supp.  28. 


Matflagn  oatiMe  stftle.— -Cunningham  v.  Cunning- 
ham, 206N.  Y.  841;  Mitchell  v.  Mit^ieU,  63  Misc.  580, 
117  N.  Y.  Supp.  671;  Cunnin^iam  v.  Cunningham.  70 
Miae.  120,  128  N.  Y.  Supp.  104;  Padula  v.  Padula,  06 
Miac.  507.  160  N.  Y.  Supp.  833. 

MM 


wire  living.— Tyeen  v.  Ty^ 
aen,  140  App.  Div.  370.  125  N.  Y.  Supp.  470;  Brown  v. 
Brown,  153  App.  Div.  645.  138  N.  Y.  Supp.  602:  Johan- 
neasen  v.  Johannessen.  70  Misc.  361.  128  N.  Y.  Su|m. 
802;  Tiedemann  v.  Hedemann.  04  Misc.  440.  157  N.  Y. 
Sapp.  1101;  Roth  v.  Roth.  07  Mise.  136. 161  N.  Y.  Supp. 
00;  Wolf  V.  Wolf,  100  Miso.  366.  178  N.  Y.  Supp.  726. 
Mtot  or  hmiitle.— Banker  v.  Banker.  68  N.  Y.  400; 


Supp.  67;  Anderson  v.  Anderson,  74  Hun  56,  26  N.  Y. 
Supp.  402;  Sherman  v.  Sherman,  20  N.  Y.  Supp.  414. 

Auowsnce  for  malnteiianec. — People  ex  rel.  Heinle 
v.  Heinle  (1021),  115  Miso.  460,  188  N.  Y.  Bupp.  300. 

Temponury  aUnMHiy  Mid  ooanaol  fooa.— Brand  v. 
Brand,  178  App.  Div.  822.  166  N.  Y.  Supo.  00. 

Impotonee.— Cohen  v.  Cohen.  21  Misc.  506.  48  N. 
H.  Supp.  173;  Riley  v.  Riley.  73  Hun  575,  26  N.  Y.  Supp. 
164;  Anonymous,  158  N.  Y.  Supp.  51. 

Defonao.  fonlcn  decree  m  dlfoeee.— Oilaon  v. 
Airy,  181  App.  Div.  761,  160  N.  Y.  Supp.  242;  Hubbard 
V.  Hubbard,  228  N.  Y.  81:  Ball  v.  Crosa,  100  App.  Div. 
711,  180  N.  Y.  Supp.  434;  Ball  v.  Cross,  (1021).  231  N.  Y. 
320. 


§  1133.  Action  when  party  tinder  age  of  consent 

An  aetion  to  annul  a  marriage  on  the  ground  that  one  or  both  of  the  parties  had  not 
attained  the  age  of  legal  consent  may  be  maintained  by  the  infant,  or  by  either  parent 
of  the  infant,  or  by  the  guardian  of  liie  infant's  person;  or  the  court  may  allow  the  action 
to  be  maintained  by  any  person  as  the  next  friend  of  the  infant.  But  a  marriage  shall 
not  be  annulled  at  the  suit  of  a  party  who  was  of  the  age  of  legi^  consent  when  it  was 
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contracted,  or  by  a  party  who  for  any  thne  after  he  or  she  attamed  that  age  freely  co- 
habited with  the  other  party  as  husband  or  wife. 

Derlfmtloii.— CkKle   dv.   proo.,    f  1744,    m   am.    bv  185  N.  Y.  Sui^.  37;  Mane  ▼.  Nealon.  106  Mi«c.  396. 

L.  1916,  ch.  605,  L.  1919,  ch.  144,  without  chance;  ozigi-  177  N.  Y.  Supp.   617;  Kuykendall  ▼.  Kuykendall,   112 

naXty  reriaed  from  R.  S.,  pi.  2,  ch.  8.  tit.  1, 1  21.  Miac.  12,  182  N.  Y.  Supp.  306. 

■cference. — Order  allowing  next  friend  to  maintain  Action  bj  mother. — ^Long  v.  Baxter,  77  Miao.  630,  138 

action,  rules  of  civil  practice,  276.  N.  Y.  Supp.  505. 

AmoDdment  of  U16.— Baya  ▼.  Baya,  105  Miao.  492,  VtetSes.— Sloeum  v.  Sloeum,  37  Miac.  143,  74  N.  Y. 

174  N.  Y.  Supp.  212.  Supp.  447;  Wood  v.  Baker,  43  Miac.  310,  88  N.  Y.  Supp. 

In  gencnO.— Wolf  v.  Wolf,  111  Misc.  391.  181  N.  Y.  854. 

Supp.  388;  Allerton  v.  Allerton,  104  Misc.  627.  172  N.  Y.  Objection  hj  botb  hoabond  and  wife.— -Maiono  ▼. 

Supp.  152.                                                                           ^  Marone,  105  Miac.  371. 

^HDohablted.*' — Herrman  ▼.  Hemnan,  93  Miac.  315,  Alimony  and  eoonael  feea.— ^tivera  v.  Wlae,  18  App. 

156  N.  Y.  Supp.  688.  Div.  316.  46  N.  Y.  Supp.  9. 

Action  by  fatber.r~Wolf  v.  Wolf.  194  App.  Div.  38. 

§  1134«  Action  to  annul  marriage  when  former  husband  or  wife  was  living. 

An  action  to  annul  a  marriage  upon  the  ground  that  the  fonner  husband  or  wife  of 
one  of  the  parties  was  living,  the  former  marriage  being  in  force,  may  be  maintained  by 
either  of  the  parties  during  the  life-time  of  the  other,  or  by  the  former  husband  or  wife. 

I>erlv»tion.--Code  civ.  proc.,  1 1745.  aa  am.  by  L.  1882,  App.  Div.  761, 169  N.  Y.  Supp.  242;  Hubbard  v.  Hubbard 

oh.  401.  L.  1913,  eh.  444,  L.  1919,  oh.  202.  without  change;  2iS  N.  Y.  81. 

oiionalty  revij^d  from  R.  S.,  pt.  2,  ch.  8,  tit.  1,  H  22,  23.  Common-law  marrfaife.-7Smith  v.  Smith,  194  App. 

Object  of  section.— Berry  v.  Berry.  180  App.  Div.  53.  Div.  543,  185  N.  Y.  Supp.  558. 

114  N.  Y.  Supp.  497.  Snbaeqiient  cohsMtotion.— Safford  v.  Safford.   31 

nwtlea.— Stokea  v.  Stokea.  198  N.  Y.  301,  revg.  128  Abb.  nTc.  73. 

App.  Div.  838,  113  N.  Y.  Supp.  142;  Tilby  v.  Hayes,  27  Alimony  and  eoonsel  fees.— Erianger  v.  Eelancer 

Hun  251.  173  App.  Div.  767.  159  N.  Y.  Supp.  353. 

Limitation  of  action.--Chittenden  v.  Chittenden.  Cos  tody  of  diUdren.—- Bayha  v.  Baylis,  207  N.  Y. 

64  Miao.  649, 118  N.  Y.  Supp.  1005;  Chittenden  v.  Chitten-  440;  Earle  v.  Earle.  141  App.  Div.  611.  126  N.  Y.  Supp. 

dan,  68  Miao.  172,  123  N.  Y.  Supp.  629.  317;  Baylis  v.  Bayfis,  146  App.  Div.  517,  131  N.  Y.  Supp. 

Bnrden  of  proof.— Hall  v.  Qall,  139  App.  Div.  120,  671. 

123  N.  Y.  Supp.  1056;  Laxarowu  v.  Lasarowia,  91  Miac  Presomption  of  iecltimacT.— Bell  v.  Teny  4  Tench 

116,  164  N.  Y.  Supp.  107.  Co.,  177  App.  Div.  123,  163  N.  Y.  Supp.  733;  Barker  v. 

h  Defente»  foreign  dlTorce.-^Schenkerv.Schenker,  181  Barker,  92  Miao.  390,  156  N.  Y.  Supp.  194i  Matter  of 

App.  Div.  621.  169  N.  Y.  Supp.  35;  Gilson  v.  Airy,  181  Bieraaok,  96  Miao.  161,  159  N.  Y.  Supp.  519. 

§  1136.  Legitimacy  of  children. 

The  following  provisions  gqvem  the  effect  of  declaring  a  marriage  void  or  annulling  a 
voidable  marriage  upon  the  legitimacy  of  children  of  the  marriage: 

1.  If  a  marriage  be  annulled  on  the  grounds  that  one  or  both  of  the  parties  had  not 
attained  the  age  of  l^al  consent,  a  child  of  the  marriage  is  deemed  the  Intimate  child 
of  both  parents. 

2.  If  a  marriage  be  annulled  on  the  ground  of  the  idiocy  or  lunacy  of  one  of  the  per- 
sons entering  into  the  marriage,  a  child  of  the  marriage  is  deemed  the  legitimate  child 
of  the  parent  of  sound  mind,  and  the  court  by  the  judgment  may  decide  that  a  child 
of  the  marriage  is  the  legitimate  chUd  of  the  parent  of  unsound  mind. 

3.  If  a  marriage  be  annulled  on  the  ground  of  the  idiocy  or  lunacy  of  botii  of  the 
persons  entering  into  the  marriage,  the  court  by  the  judgment  may  decide  that  a  child 
of  the  marriage  is  the  legitimate  child  of  either  or  both  parents. 

4.  If  a  marriage  bo  annulled  on  the  ground  of  force,  duress  or  fraud,  a  child  of  the 
marriage  is* deemed  the  legitimate  child  of  both  parents  unless  the  court  by  the  judgment 
decides  otherwise  as  to  either  or  both  parents. 

5.  If  a  marriage  be  declared  a  nullity  as  incestuous,  a  child  of  the  marriage  is  deemed 
the  legitimate  child  of  both  parents. 

6.  If  a  marriage  be  declared  a  nullity  or  annulled  upon  the  ground  that  the  former 
husband  or  wife  of  one  of  the  parties  was  living,  the  fonner  marriage  being  in  force,  if 
it  appears,  and  the  judgment  detemiines,  that  the  subsequent  marriage  was  contracted 
by  at  least  one  of  the  parties  tliereto  in  good  faith,  and  with  ihe  full  belief  that  the  fonner 
husband  or  wife  was  dead  or  that  the  fonner  marriage  had  been  annulled  or  dissolved, 
or  without  any  knowledge  on  the  part  of  the  innocent  party  of  such  former  marriage,  a 
child  of  such  subsequent  marriage  is  deemed  the  legithnate  child  of  the  parent  who  at  the 
time  of  the  marriage  was  competent  to  contract.  If  either  or  both  parties  to  such  subse- 
quent marriage  were  incompetent  to  contract,  the  court  by  the  judgment  may  decide 
that  a  child  of  the  marriage  is  the  legitimate  child  of  such  an  incompetent. 

:  7.  If  a  marriage  be  declared  a  nullity  or  annulled  for  any  cause  or  under  any  con- 
ditions other  than  those  specified  in  the  foregoing  subdivisions,  the  court  by  the 
judgment  may  decide  that  a  child  of  the  marriage  is  the  legitimate  child  of  either  or  both 
of  its  parents. 
8.  If  thje  court  be  authorized  by  this  section  to  decide  that  a  child  of  a  marriage  is  the 
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legitiinate  child  of  either  or  both  of  its  parents,  th6  judgment  may  limit  the  effect  of  the 
l^timatization,  to  rights  other  than  succession  to  real  and  personal  property  of  a 
deceased  parent. 

Dertf»ttOB«--Code  ckv.  proc..  1 1749,  as  am.  by  L.  1903,  oh.  235.  L.  1919,  oh.  302,  without  ohange;  origi- 
nally revised  from  R.  8.,  pt.  2,  oh.  8,  tit.  1.  {  28. 

§  1136.  Action  to  annul  marriage  where  party  was  an  idiot. 

An  action  to  annul  a  marriage  on  the  groimd  that  one  of  the  parties  thereto  was  an 
idiot  may  be  maintained  at  any  time  during  the  life-time  of  either  party  by  any  relative 
<^  the  idiot,  who  has  an  interest  to  avoid  the  marriage. 

DfrttfttiiMl.— Code  civ.  pxtie.,  |  1746,  without  change;  originaUy  reviaed  from  R.  S..  pt.  2,  oh.  8,  tit.  1,  {  24. 


§  1137.  Action  to  annul  marriage  where  party  was  a  lunatic. 

An  action  to  annul  a  marriage  on  the  ground  that  one  of  the  parties  thereto  was  a 
lunatic  may  be  maintained  at  any  time  during  the  continuance  of  the  lunacy,  or,  after 
the  death  of  the  lunatic  in  that  condition,  and  during  the  life  of  the  other  party  to  the 
marriage,  by  any  relative  of  the  lunatic  who  has  an  interest  to  avoid  the  marriage.  Such 
an  action  may  also  be  maintained  by  the  lunatic  at  any  time  after  restoration  to  a  sound 
mind;  but  in  that  case,  the  marriage  should  not  be  annulled  if  it  appears  that  the  parties 
freely  cohabited  as  husband  and  wife  after  the  lunatic  was  restored  to  a  sound  mind. 

134  N.  Y.  Supp.  1018;  Reed  v.  Reed,  106  Miac.  86,  176 
N.  Y.  Supp.  264. 
Alimony  and  eoansd  feet. — ^Famham  v.  Famham, 
N  Y.  439;  gmith  v.  Smith,  112  Miao.  371. 184  N.  Y.  Supp.     227  N.  Y.  166. 

134.  Prw»f.--MeeUna  v.  KinaeHa,  162  App.  Div.  32.  136 

Smm  spouse  cannot   maintain  action.— Reed  v.     N.  Y.  Supp.  806. 


Reed  (1921),  195  App.  Biv.  631,  186  N.  Y.  Supp.  897.         HaUtnai  drankonMSS.— AndenoO    ▼.    Hicks,   160 

fartlBS.— Coddington  v.  Laner,  76  App.  Div.  632.  78    App.  EHt.  289,  134  N.  Y.  Supp.  1018. 
"N.  Y.  Supp.  276;  Anderaon  v.  Hicka,  160  App.  Div.  289, 

§  1138.  Action  to  annul  marriage  by  next  friend  of  idiot  or  lunatic. 

Where  no  relative  of  the  idiot  or  lunatic  brings  an  action  to  annul  the  marriage,  the 
•court  may  allow  an  action  for  that  purpose  to  be  maintained  at  any  time  during  the  life- 
time of  both  the  parties  to  the  marriage,  by  d&y  person  as  the  next  friend  of  the  idiot 
or  lunatic.  But  this  section  does  not  apply  where  the  marriage  might  have  been  annulled 
tat  the  suit  of  the  lunatic,  as  prescribed  in  the  last  section. 

DflrttatlMi.— Oode  eiv.  moa,  1 1748.  without  ohaii«e;  Aetlon  by  **MKt  fHond.**— Kemmeaek  t.  Kemmeliok 

oiianaUy  reviaed  from  R.  S.,  pt.  2,  oh.  8,  tit.  1.  {26.  114  Miao.  198,  186  N.  Y.  Supp.  3. 

■offsrsneo.— Order  aUowinc  next  friend  to  maintain 
•action,  rulea  of  civil  praotioe.  276. 

§  1139.  Action  to  annul  marriage  on  the  ground  of  force,  duress  or  fraud. 

An  action  to  annul  a  marriage  on  the  ground  that  the  consent  of  one  of  the  parties 
thereto  was  obtained  by  force,  duress  or  fraud. may  be  maintained  at  any  time  by  the 
party  whose  consent  was  so  obtained.  Such  an  action  may  also  be  maintained  during 
the  life-time  of  the  other  party  by  the  parent  or  the  guardian  of  the  person  of  the  party 
whose  consent  Was  so  obtained,  or  by  any  relative  of  that  party  who  has  an  interest  to 
avoid  the  marriage.  But  a  marriage  shall  not  be  annulled  on  the  ground  of  force  or 
•duress  if  it  appears  that,  at  any  time  before  the  commencement  of  the  action,  the  parties 
thereto  voluntarily^  cohabited  as  husband  and- wife;  or  on  the  ground  of  fraud,  if  it  ap- 
pears that,  at  any  time  before  the  ccpunencement  thereof,  the  parties  voluntarily  co- 
habited a^  husband  and  wife,  with  a  full  knowledge  of  the  facts  constituting  the  fraud. 

DflrtiatiaD.— Code  oiv.  proc,  1 1760,  without  change;  Domaobke  ▼.  Domaohke.  138  App.  Div.  464.  122  N.  X- 

orudmally  reviaed  from  R.  S.,  pt.  2,  oh.  8,  tit.  1,  K  30.  31.  Supp.  892. 

WmnL—yfrnXk  ▼.  W«iU^  104  Hiaa  561. 172  N.  Y.  Supp.  SabaaqOMit  aoliabltatioiu--Wendel  v.  Wendel.  30 

580;  Watkina  v.  Watkina  (1921),  197  App.  Div.  489,  App.  Div.  447,  62  N.  Y.  Supp.  72;  Domaohke  v.  Dom- 

189  N.  Y.  Supp.  860.  aohke.  138  App.  Div.  454.  1^  N.  Y.  Supp.  892;  King  r. 

CaiiMaliiiMit    of    vencnal    dia— aa.— Svenaon    v.  Brewer,  8  Miao.  69a  29  N.  Y.  Supp.   1114;  Steimer  v. 

:8v«naon,  178  N.  Y.  54;  Anonymoua.  21  Miac.  766. 49  N.  Y.  Steimer.  37  Miao.  30.  74  N.  Y.  Supp.  746;  MoGiU  v.  Mo- 

"Sanp.  831.  QilL  99  Miao.  86,  163  N.  Y.  Supp.  462. 

nrtles.— Fero  v.  Fero,  62  App.  Div.  470.  70  N.  Y.  WalTer  of  aUegattona  of  force  and  duTMS.— MoGill 

:8app.  742;  Wood  v.  Baker.  43  mUo.  311,  88  N.  Y.  Supp.  v.  MoQill.  179  App.  Div.  343.  166  N.  Y.  Qupp.  397. 

"SM^  Broken   promlae    to    have   Jewlah    marriage.^ 

as    to    preflooa    chastity.—  Roeia  v.  Rosia  (1922).  117  Misc.  728. 


§  1140.  Custody  and  nuuntenance  of  children. 

If  ;i  marriage  be  declared  a  nullity  or  annulled,  the  court,  by  the  judgment  or  by  subse- 
<iuent  order,  may  award  the  custody  of  a  child  of  the  marriage  to  either  party  Aa  the 
interests  of  the  child  require,  and  maiy  make  provision  for  its  education  and  mauitenance 
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out  of  the  property  of  either  or  botb  of  itA  pareata  if  the  marriage  shaU  have  been  de- 
clared a  nullity,  and  out  of  the  property  of  ihe  guilty  parent,  if  the  marriage  shall  have 
been   annulled. 

oh.  Xa,  without  cbu(«:  on«ini>lly  revim)  fro'rn  R-  S.,  pt!      372.  fi3  N.  Y.  Supp.  077. 

2.  ch.  S,  tit.  1,  t  32.  Gnntr  parcot.— Nnlcm  t.  Nnloa  (1921),  IM  Apfh. 

Div.  894.  187  N,  Y  Bupp.  296. 

^  IMl.  Action  to  annul  a  marriage  on  the  ground  of  physical  incapacity. 

An  action  to  annul  a  marriage  on  the  ground  that  one  of  the  parties  was  [Aymcally 
incapable  of  entering  into-  the  marriage  state  may  be  maintained  by  the  injured  party 
against  the  party  whose  incapacity  is  alleged;  or  auch  an  action  may  be  m^ntained  by 
the  party  who  wae  incapable  against  the  other  party,  provided  the  incapable  part>y  was 
unaware  of  the  incapacity  at  the  time  of  marriage,  or  if  aware  of  such  incapacity,  did 
not  know  it  was  incurable.  Such  an  action  can  be  maintuned  only  where  an  incapacity 
continues  and  is  incumble;  and  must  be  conunenced  before  five  years  have  expired  since 
the  1 


..    pnw..   11762,    M    UQ.    i»  MiBC.  670, 125  N.  Y.  Sopp.  101;  K 

L.  1BS6.  ih.  SOO.  L.  1919.  eh.  IM,  without  ohuss;  orici-  tifa. 
D*liy  ravued  hvin  R.  8..  pt.  2,  ch.  S.  lit.  1.  I  33. 

tiadlalluiwtmetton.— MsNiir  T.  MeN^,  140  App. , , — „.  .... 

IXv.  2Sa.  12£  N.  Y.  Supp.  I ;  DnUib  y.  Datoh,  191  App.  iDcaBadtT  M  drfCBM.— Oriffin  t.  GriiED,  33  Bam 

EMt.  492.  148  N.  Y.  Supp.  782;  Di^tcli ».  D«lcb,  182  App.  Pt.  183. 
Div.  2S.  148  N.  Y.  Bniift.  1019;  MeNur  v.  McMur.  68 

§  1142.  Juiy  trial  in  action  to  annul  marriage. 

In  an  action  to  annul  a  marriage,  except  where  it  is  founded  upon  an  allegation  of  the 
physical  incapacity  of  one  of  the  parties  thereto,  the  court,  upon  the  application  of  »ther 
of  the  parties,  must  make  an  order  directing  the  trial,  by  a  jury  of  all  the  issues  of  fact; 
or,  of  its  own  motion,  it  may  m^e  an  order  directing  the  trial  by  a  juiy  of  one  or  more 
issues  of  fact;  for  which  purpose,  the  questions  to  be  tried  must  be  prepared  and  settled. 

DwImOon.— Code  dv.  pioo.,  {  1763,  bat  MntencB,      R.  8.,  pt.  2,  ch.  8,  tit.  1,  H  35,  36,  ud  pi-  3,  cb.  1,  lit.  X 
without  chan^  of  lubaianHi.     ¥vtt  two  imlaiiceA  in-     |  48. 
doded  in  |  1143,  poit.    i  1763.  oiicinslly  leriwl  Umn 

§  1143.  Pnx^  required  tot  judgment  by  default  in  action  to  anntil  a  marriage. 

In  an  action  brought  to  annul  a  marri^e,  a  final  judgment  annulling  the  marriage 
shall  not  be  rendered  by  default  for  want  of  an  appearance  or  pleading,  or  upon  the  trial 
of  an  issue,  without  proof  of  the  facts  upon  which  the  allegation  of  nulhty  is  founded. 
The  declaration  or  confession  of  either  p&rty  to  the  marriage  is  not  alone  sufficient  as 
proof,  but  other  satisfactory  evidence  of  the  facts  must  be  produced. 


,.  ,.  .jbatsnce.    For  oriiiiiJ  d«iiv«-  32  N.  Y.  Supp.  8.- 

lion  of  1  1763,  see  1 1U2,  nnie.  Compaliorr  ntoeBCb — Monellv.  Momll.  17  Hun 

actcnncm.— Delnulia  iu  mutriipoiiikl  sctioOB,  rula  of  324. 

tivilpiMtloe.  27S,  282,  2fa  iBtSTeBllaii.— Tilby  v.  Hnng.  27  Hon  261. 

Adinlulaiii.— Hull  V.  UoJl.  139  App.  Div,  120,  123  Defkult.— WiUionu  v.  WilliunK  71   Min.  S9C.  130 

N.  Y.  Supp.  lOH;  Btcinor  v.  Btamo',  37  Mito.  28.  74  N.  Y.  Supp.  876. 
N.  Y.  Supp.  714. 

§  1144.  Motion  to  vacate  order  allowing  next  friend  to  «ii«intfiti  action. 

A  motion  to  vacate  an  order  allowing  a  person  to  maint^n  an  action  to  annul  a 
marriage  as  next  friend  of  an  infant,  idiot  or  lunatic  must  be  made  at  a  term  held  by 
the  judge  who  granted  it,  unlew  he  is  dead,  out  of  office  or  unable  to  hear  it  by  reason 
of  sickness  or  otherwise;  or  unless  he  expressly  directs  it  to  be  heard  at  a  term  held  by 
imother  judge. 

DortfftttoB. — Code  dT.  proo.,  1 1766,  Mooad  ■Dnt«&D«,  without  ehuffA  of  BUbatAHM. 

§  1146.  Dismisaal  of  complaint  in  action  by  next  friend  to  annal  a  marriage. 

Where  an  order  has  been  granted  allowing  the  next  friend  of  an  infant,  idiot  or  lunatic 
to  maintain  an  action  annulling  a  marriage,  the  court  to  w^ch  application  for  final  judg- 
ment is  made  nevertheless  may  dismiss  the  complaint  if  justice  so  requires,  although^ 
in  a  like  case,  the  party  to  the  marriage,  if  plaintifT,  would  be  entitled  to  judgment^ 

la  dr.  pne..  f  1766,  teat  ag 
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§  1146.  Judgment  anntilling  a  marriage;  how  far  condusive. 

A  final  judgment,  annulling  a  marriage  rendered  during  the  Ijfe-time  of  both  the  parties 
is  conclusive  evidence  of  the  invalidity  of  the  marriage  ip.  every  court  of  record  or  not 
of  record,  in  any  action  or  special  proceeding,  civil  or  criminal.  Such  a  judgment  rendered 
after  the  death  of  either  party  to  the  marriage  is  conclusive  only  as  against  the  parties 
to  the  action  and  those  claiming  them  under. 


civ.  DTOC.,  f  1754,  without  ohaaoe;  Bale  •£  eflienee. — MoCuUen  v.  MoCullan,  162  App. 

oiumaUv  rarised  from  R.  8.,  pt.  3.  oh.  8.  tit.  1.  S_37.  Div.  599. '147  N.  Y.  Supp.  1060. 

Mtocs  of  icelfoii* — Peoplo  ez  rel.  Plumley  v. 
109  Miac.  328.  178  N.  Y.  Supp.  728. 
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ARTICLE  68 
ActiOQ  for  a  divorce 


1163  W  1  bo  flb  iidul1«jy  pn>v«d- 

1164  Le«i  ui  DD  for  divoru  by  wife. 

llfi      M         lu  wife  and  cbiJdrRi  in  ictioD  foTdiroice  by  wife. 

use          p€  divorce  by  wile. 

115        esi  actioD  for  divoTca  by  huibuui. 

11 A            pe  divorce  by  hiubuid. 

lis         ofl  rder  in  tfltini  lor  divoroe  bmught  by  wife. 

§  1147    A  ti  □        ab  o  u  e  divorce. 

In  e  casee,  &  husband  or  a  wife  may  maintain  an  action  agunst 

the  ot  ag  to  procure  a  judgment  divorcing  the  parties  and  dissolving 

the  m  h    defendant's  adultery: 

1.  TV  re  residents  of  the  state  when  the  offence  was  committed. 

2.  W  married  within  this  state.  ■ 

3.  W                         ff    as  ft  resident  of  the  state  when  the  offence  was  cconmitted  and 
is  a  res  action  is  commenced. 

4.  Vfh              S  mmitted  within  the  state  and  the  injured  party  when  the 
action            rni  esdent  of  the  state. 


origiiislly     vued  lit.  1.138.  ilone,  73  Mbc.  631, 131  N.  Y.  Sopp.  Si 

■crer  ores  iddd*  in  divona         StaMeucc. — Burii  v.  Harrit,  aS  A 

■  ■     -    —  ■■       N.  Y,  Snpp.  688:  Buber  v.  Barber,  B 

N.  Y.  Svpp.  1004;  DickiOKD  v.  Dickiojo 
N.  Y.  Bupp.  4SS;  Bcn«g  v.  Stmgt.  ISTJ.  Y.  8upp.  4_ 
AUbwdt  and   codduI   feet. — Qny   v.  Qimy,    H3^ 


bd     9.  10;  nnerally     N.  Y.  Sopp.  5SS;  Buber  v.  Barber,  SO  MiM.  SIO. 

.1     of     *Vr -     "     "^ .~>..™-l- T.--LJ „..■,.._    ,. 


9.  1004;DickiiiKriv.  DickionD.  e3HuiiSte,  IS 


la. — Miuiar  V.         AbatcmeDt niondtatbof piBlDttK— 
75  Miac.  209,  136  N.  Y.  Bupp.  3S. 
■epmrsUoii.        ForclKn  dlnwca  ai  defeme. — Rontay  i 

N.  Y.  Sunt.    MiK.  ise.  lea  n.  y.  eapp.  sis. 


§  1148.  When  answer  must  be  verified  in  action  for  divorce. 

The  answer  of  tlic  ilcfiiidant  in  an  actjoo  for  divorce  may  be  made  without  verifying 
it,  notwit)] standing  thn  \^>rification  of  the  complaint,  except  that  an  answer  containing  a 
counterclaim  which  cij^rges  adultery  must  be  verified  in  respect  of  such  counterclsjm 

where  the  complaint  is  \erified. 

DerlraClDD.— Code  civ.  nioc.,(  1767.aaaiii.by  L.  IBM,  Ttlal  by  nfttce.— Ootbam  t.  Oorham,  40  App.  D<v. 

cb.  661,  L,  1911.  ch.  311.  Grel  sentence.  wiUKHitctaaDfe  of  .  664.  68  N.  Y.  Snpp.  SO:  G*Uow«y  v.  GallowKT,  IB  App. 

■ubiunce.    t  1757,  lubd.  1.  orluinalb'  r«viMd  from  R.  8.,  Div.  300.  SO  N,  Y.  Bupp.  107B;  BcbroMcr  v.  SehnMtf,  2& 

pi.  2.  cb.  B.  til.  1.  ii  39-11,  nnil  J.    1877,  ob.  IBS.  Hun  230;  Mattbswi  V.  Mattliewa.  63  Hun  244,  6  N.  Y, 

■efcrencci. — Fraudulent    iir^' i    of  divorce  a  miado-  Bupp.  689;  Byeraon  v.  Syanon,  53  Hun   191,  7  N,  Y. 

meanor.  pensl  L,  j  M.W;    ril<  J.  i    e,  when  oidemd,  rulea  Bupp,  72«;Bant)ey  v.  HuBUey.  73  Hun  261,  26  N.  Y, 

of  civil  j.tKelii-e,  ZS1;  avcrn.ini-  ,n  complaint,  Id.,  277;  Bupp.  286;  Ivea  V.  Iv«a,  80  Hun   138,  BO  N.  Y.  Supp. 

no  nfetsnce  on  dclauk.  Id  .  .  -      when  iudnncnt  of  di-  264.  mod.  7  Miw.  328,  2S  N.  Y.  Bupp.  170;  Smith  v. 

vorce  granted  by  dcfsult;  nr..,      rmuired,  Id!.   275;   do  Smith.  7  Mlac  306,  23  N.  Y.  Supp.  136;  Gokfiev.aoldie. 

ludEinent  of  divert  granted  li>  .  I '  f suit  ai  of  courM.  Id..  39  Miac.  389  7g  N.  Y.  Bupp.  367. 

2-U;  oDpy  of  plEadinu  or  tc^iiir,.,  <:y  sot  In  beDven  out,  Theory  or  aefCDdant'B  follt  where  anTcrtted  nn- 

1,1.,  -'IS  tnl  denial  IntRpoaed.— Conklin  v.   ConkUn  (IMIJ, 

JnrladlcUan;  appearanrr  hj   attMOeT.— Hendrick  196  App.  Div.  607.  1SB  N.  Y.  Supp.  111. 
V,  BiKgar,  66  Mik.  576,  57(i.  1JJ  \.  Y.  Bupp.  162, 

§  1149.  Jury  trial  in  action  for  divorce. 

If  the  an.sner  in  an  nition  for  divorce  puts  in  issue  the  all^ation  of  adult«ry,  the  court 
must  upon  the  applii';Lti(Mi  of  either  party,  or  it  may  of  i4«  own  motion,  make  an  order 
directing  the  trial  liy  a  jury  of  that  issue;  for  whidi  purpose  the  questions  to  be  tried 

must  be  prepared  and  .sellled. 

Derhatlon.— Code  civ.  proc.i1767.aaBm.  by  L.  1899,  N.Y.  163.  nvc  147  App.  EH*.  915, 131  N.  Y.  Supp.  1066; 

-h  (tni   t.  1011  .1.   Ill   .-w.„..,i  ^T.,^^  without <diu««  Moot  t.  Moot.  214  N.  Y.  204;  Puikard  t.  Pa&ard.  SB 

'  114B.  ante.  App.  Div.  339.  B4  N.  Y.  Bupp.  1090:  Wiaa  *.  WiaB.  ISfl 

r.  YKm,  an  App.  TUv.  ST6, 144  N.  Y.  Supp,  649;  C<^wi  v.  Cobn,  160' 


art.  68 


ACTION  FOR  DIVORCE 


S§  1150^1153 


App.  £Hv.  mo.  146  N.  Y.  Supp.  662;  Horn  ▼.  Horn,  73 
Mmc  14.  130  N.  Y.  Supp.  601;  Moot  v.  Moot.  86  Miao. 
406,  140  N.  Y.  Supp.  302;  Di«ts  v.  Dwts,  2  Hun  300; 
Gohiaha  v.  Qoluaha.  43  Hun  181;  Conderman  v.  Condor- 
man.  44  Hun  181;  Wbitnoy  v.  Whitnoy,  76  Hun  686,  28 
N.  Y.  Supp.  214;  Senl  ▼.  Sccel,  28  Abb.l^.  C.  808. 

-W«lfar.--Moot  v.  Moot.  214  N.  Y.  204;  WUoox 

V.  WUooz.  116  App.  Div.  423,  101  N.  Y.  Supp.  828; 
T&etMa  ▼.  Tietwl.  m  App.  Div.  873. 107  N.  Y.  Supp.  878; 


Halgren  v.  Halgren,  160  App.  Div.  477,  146  K.  Y.  Supp. 
087;  Moot  v.  Moot,  86  Miao.  405, 140  N.  Y.  Supp.  302. 
Imiim  miHt  IM  ftttined.— Tietnl  ▼.  TietsaJ,  122  A 


Div.  873, 107  N.  Y.  Supp.  878;  Day  v.  Day,  122  App. 
007, 106  N.  Y.  Supp.  843;  Cohen  v.  Cohen,  160  App.. Div. 
240.  146  N.  Y.  Supp.  662;  Caiiiio  v.  Cariilo.  63  Hun  380. 
6  N.  Y.  Supp.  305;  Whitney  v.  Whitney,  76  Hun  686,  38 
N.  Y.  Supp.  214;  Ledie  v.  Leefie.  11  Abb.  N.  8.  311. 


§  1160.  Proof  in  action  for  divorce. 

If  the  answer  in  an  action  for  divorce  does  not  put  in  issue  the  allegation  of  adulteiy, 
or  if  the  defendant  makes  default  in  appearing  or  pleading,  the  plaintiff  before  he  is 
entitled  to  judgment  must  nevertheless  satisfactorily  prove  the  material  allegations  of 
his  complaint  and  also,  by  liis  own  testunony  or  otherwise,  that  there  is  no  judgment  or 
decree  in  any  court  of  the  state  of  competent  jurisdiction  against  him  in  favor  of  the 
defendant  for  a  divorce  on  the  ground  of  adultery. 


DerlfAtioii. — Code  dv.  proc.,  1 1757,  as  am.  by  L,  1800, 
eh.  661,  L.  1011,  eh.  311,  thud  eentenoe,  without  ehance  of 
nbetanee.    For  original  derivation,  aee  1 1148,  ante. . 

Bcfcrenctt. — ^Proof  generally,  rules  of  civil  practice, 
277-283. 

Hbwhuj  pfV«r.^MeCaithy  v.  MeCarthy,  143 
N.  Y.  230;  Farace  v.  Faraee.  61  How.  Pr.  61. 

Isfllt  of  iBMBlty.— WOeoz  v.  Wileos,  110  App.  Div. 


423, 101  N.  Y.  Smp.  828:  Laudo  v.  Laudo,  188  App.  Div. 
600,  177  N.  Y.  Supp.  386. 

VflrdUet  of  Jvry  MBclaftfe.~Lowenthal  t.  Lowen- 
thal,  167  N.  Y.  242,  affg.  02  Hun  386.  86  N.  Y.  Supp. 
1063;  Fries  v.  IVies.  34  Miao.  478,  70  N.  Y.  Bapp.  jSSi 

Proof  of  adultery.— Wemsr  v.  Wenier,  140  App. 
Ittv.  511,  188  N.  Y.  Supp.  1026;  Digsi  v.  Diggs,  187 
App.  Div.  860,  176  N.  Y.%pp.  70L 


§  1161.  Co-respondent  as  party  in  action  for  divorce. 

In  an  action  brought  to  obtain  a  divorce  on  the  ground  of  adultery,  the  plamti£f  or 
defendant  may  serve  a  copy  of  his  pleading  on  the  co-respondent  named  therein.  At 
any  time  within  twenty  days  after  such  service  on  said  co-respondent,  he  may  appear 
to  defend  such  action  so  far  as  the  issues  afifect  such  co-respondent.  If  no  such  service 
be  made,  then  at  any  time  before  the  entry  of  *judgment  any  co-^respondent  named  in  any 
of  the  pleadings  shall  have  the  right  to  appear  either  in  person  or  by  attorney  in  said 
action  and  demand  of  plaintifif's  attorney  a  copy  of  the  summons  and  complaint,  which* 
must  be  served  within  ten  days  thereafter,  and  he  may  appear  to  defend  such  action  so. 
far  as  the  issues  affect  such  co-respondent. 

■iKtat  to  Jury  «rloL~B6iler  v.  Boiler,  111  App.  biv. 
240707  N.  Y.  Sum.  600;  Bin  v.  Bizn,  86  M3a&  287.  71. 
N.  Y.  Supp.  816;  Bendriok  v.  Biggar,  66  Miao.  676,  681, 
122  N.  Y.  Supp.  182. 


1 1767,  aa  am.  by  L.  1800,  efa. 

Mh  L.  1011.  eh.  311.  lubd.  2,  eseept  last  atotenee.  wiihr 
out  efaange. 

Co  fmanuitmU  right  to  tetarfow.— H«idriek  v. 
Bioar.  161  Ann.  Piv.  622.  136  N.  Y.  Supp.  306:.Dieka 
v^radn^  166  Jl%>.  Div.  418. 180  N.  Y.  Supp.  1068;  Shaw 
V.  Sbaw.  166  App.  Div.  870. 141  N.  Y.  Supp.  426;  Howatt 
V.  Howatt.  168  App.  Div.  28.  142  N.  Y.  Supp.  006;  Staf- 
ford V.  Staffoid,  m  Miso.  668.  166  N.  iPT  S 
Shaw  V.  Shaw,  140  N.  Y.  Supp.  388. 


Supp.   460; 


-Mmukt,'^^m^iiek  v.  Biggar,  161  App.  Uv> 

n!  y!  SuqdI 

Div.  172.  166  N.  Y.  Supp.  26. 


622. 186  N.  Y:  Supp.  3d6:ibaw  v.  Shaw.  166  App.  Div. ' 
870,  141  N.  Y.  Sunp.  426;  Stafford  v.  Stafford.  170  App. 


§  1162.  CoBtson  favor  of  co-respondent  in  action  for  divorce. 

In  ah  action  for  divorce  where  a  co-respondent  has  appeared  and  defended,  in  case 
no  one  of  the  allegations  of  adultery  controverted  by  such  co-respondent  shall  be  proved, 
such  co-respondent  shall  be  entitled  to  a  bill  of  costs  against  the  person  naming  him  as 
such  co-respondent,  which  bill  of  costs  shall  consist  only  of  the  sum  now  allowed  by  law 
as  a  trial  fee,  and  disbursements,  and  such  co-respondent  dhall  be  entitlckl  to  l\ave  an, 
execution  issue  for  the  collection  of  the  same. 


DwlTBllMi.— Code  dv.  proe..  1 1767,  as  am.  dv 
WO,  oh.  661,  L.  1011.  oh.  811.  last  sentenoe.  with 
dunce  ti  siibwtanoo 


by  L. 


CiMti«— BQliius  v.  BiDings.  73  App.  Div.  68,  76  N. 
1800,  oh.  661,  L.  1011.  oh.^Sll.  last  sentenoe.  without     Y.  Qvom.  628:  Mehienbaoker  v.  Meihlen' 

343.  I»  N.  V.  Supp.  210. 


lenbadcer.  77  MiiMi. 


§  lliSS.  When  divorce  denied,  although  adultery  proved. 

In  either  of  the  following  cases,  the  plaintiff  is  not  entitled  to  a  divorce,  although  the 
adultery  7s  established: 

1.  Where  the  offence  was  committed  by  the  procurement  or  with  the  connivance  6f 
the  plaintiff. 

2.  Where  liie  offence  charged  has  been  forgiven  by  the  plaintiff.  The  for^veness  may 
be  proved,  either  affirmatively,  or  by  the  voluntary  cohabitation  of  the  parties  with  th^ 
knowledge  of  the  fact. 

3.  Where  there  has  been  no  express  for^veness,  and  no  voluntary  cohabitation  of  the 
parties,  but  the  action  was  not  commenced  within  five  years  after  the  discovery  by  the 
plaint^  of  the  offence  charged. 


Si  1154-1156  CIVIL  PRACTICE  ACT  art.  68 

4.  Where  the  plaintiff  haa  also  been  guilty  of  adultery  under  such  circumstances  that 
the  defendant  would  have  been  entitled,  if  innocent,  to  a  divorce, 

DcriTBtlan.— Cods  civ.  proc..  i  1758,  nithout  sbuce;  CoBtfonaUou.- 

csipuUr  rcviud  from  R.  S„  pt.  2,  ch.  S.  tit.  1.  I  Vt.  347,  SS  N.  Y.  Bui 

KefiMliee.— AUeistian  th>t  sdultery  wu  Mmioitted     Ddder,  Gfi  Aiv.  L „ . 

without   ooiuent.    DDtudvnnce.  privity,    or   pmaunmaBt  Hutu.  S3  App.  U/i-r.  123.  83  N.  Y.  Supf).  W6: 'HaMnoB 

of  pUintifF  rcquirod.  rulra  ol  '■wil  prncTic.  ^.'7,  r,  Tinanoo,  2  How.  Pr.  N.  B,  SZS:  Dw  ▼-  I>i>V.  tST 

Eumlnatloii  of  pUlntllT  wbere  defeadut  doM  App.  Div.  8M,  ITS  N.  Y.  Sopp.  701, 

not  BppeH.— Thompcon  v.  Thampno,  127  &PP-  I^v.  BtfTlmlTntmn.   nblntHri  mtiMww,--'Wb:^kia  -r. 

296.  Ill  N.  Y.  Supp.  426.  Wiuton.  IBS  N.  T.  £«.  ifFt.  34  App,  Dl*.  400,  M  N.  Y. 

CaonliaPCC—KaeraoD   v.    Rciumi],   32   App.   Div,  8upf>,  ZSS.  mfld^  18B  U.  S.  KM;  ftck  v.  F«k.  44  Hun 

02,  52  N.  Y,  Hupp.  SOft;  Karier  v.  Karger,  19  Hua.  tSt,  2SlI:  Oriffln  v.  Qriffin,  70  Hun  73.  23  N.  Y.  Supp.  lOTO; 

44  N.  Y.  Supp.  219;  Pettid  V.  Petiin,  77  Uua«e6,28N.  TmnoBM  w.  Tiwobm,  191  App.  Div.  S4S,  1S1  N.Y.  Sapp. 

Y.  Supp.  1067,  sSd.  without  opinion,  I4S  N.  Y.  738;  et3;  KmpJtoU  t.  Knpitota.  13B  App.  Div.  459,  17S  N.  Y. 

Shilmso  V.  Bhilman,   lOS  MiK.  4ei,   174  N.  Y.  Sutn.  Busp,  734. 

385,  aSd..  188  App.  Div.  908,  175N.  Y.  Supp.tSlialld.,  HadtoUou    irf    ■ctliMi.—AiAeRnui    t.    Acksmu. 

230  N.  Y. .  200  N.  Y.  72,  aSi.  123  App.  Di»,  7ao.  108  N.  Y.  8upp. 

"UKorar."— Ackcnnin    v.    Aoketnun.    123   App.  fi34i  Qouiih  t.  Ooooh.  SS  Miao.  430,  137  N.  Y.  Supp.  478; 

Div.  750,  IDS  N.  Y,  Supp,  534.  Anliermu  v.  Aekemun,  200  N,  Y,  72,  aflc,  liS  Aop. 

Abandon nient.—M&lti»n    v.    Mattison,    tO    HUo.  Div.  750,  108  N.  ¥.  Supp.  53i. 

073,   113  N.  Y,  Supp,   1D24.  HMdlDs.— MeCatthy  •-  M«Cai(hy,  143  N.  Y.  230. 

§  1164.  Legitimacy  of  children  In  action  for  divorce  by  wife. 

Where  the  ftclion  for  divorce  is  brought  by  the  wife,  the  legitimacy  of  aziy  child  of  the 
marriaKe,  Iwni  or  begotten  ijefore  the  coMmencement  of  the  action,  is  not  affected  by 

the  judgment   diasolviog  the  m^irriage. 

DolntlDn.— Code  oiv  proc  ,  1 1759,  >ubd.  I,  u  am.  ni^oally  nvbod  from  R.  8.,  pt.  2.  oh.  8,  tit.  1,  H  4S, 
byL.  1894.  ch  728,  without  chance  of  Hibatanoe.    11759.      45.49. 

§  1165.  Maintenance  and  support  of  wife  and  children  in  action  for  divorce  by 

wife. 

The  court,  in  the  final  judgment  dissolving  the  marriage  in  an  action  for  divorce 
brought  by  the  wife,  may  require  the  defendant  to  provide  suitably  for  the  education  and 
maintenance  of  the  children  of  the  marriage,  and  for  the  support  of  plaintiff,  as  juBtics 
requires,  having  r^ard  to  the  cireamatancee  of  the  respective  parties;  and,  by  order, 
upon  the  application  of  either  party  to  the  action,  and  aiter  due  notice  to  the  other,  to 
be  given  in  such  manner  aa  the  court  shall  prescribe,  at  any  time  after  final,  judgment 
whether  heretofore  or  hereafter  rendered,  may  annul,  vary  or  modify  such  a  direction. 
But  no  such  application  shall  be  made  by  a  defendant  unleea  leave  to  make  the  same 
shall  have  been  previously  granted  by  the  court  by  order  made  upon  or  without  notice 
as  the  court  in  its  diacretion  may  deem  proper  after  presentation  to  the  court  of  satisfac- 
tory proof  that  justice  requires  that  such  an  application  should  be  entertained. 

Daiiratlan.— Cods  dv.  proc.,  (  1759.  luM.  2.  *■  mn.  OoDdH 

by  L.  1S94,  ch.  72S.  L.  1896.  ch.  SOI.  L.  IWO,  oh.  743,  BOS;  W 

wtthotit  chuige  of  lubsUnce.     For  origiual  iWivatioa  10S2. 
■«   1 1154.  ants.  BSaet    aT   ramanlafa    on    aUm»iir-—Km»Uy    v. 

AppUcatlen.— V&Q  BUricuni  v.  Larson.  205  N.  Y.  Ksnlfy,  3«  MiH.  409.  73  N.  Y.  Supp.  708;  ComMoek  v. 

3SS.  Conutoelc,  49  MiM.  59B.  99  N.  Y.  Supp.  lOUT;  Bhepberd 

ObllgatlOQ  (a  pay  alimony  peraonal.  -Fanihani  v.  Bhipheid.    1   Hun  240. 
V.  Favcriham.  161  App.  Div.  521,  116  N.  Y.  Supp.  M9.         AHnuHij  Bat  rabject  la  eredHor'i  actlon.-^Matts 

final  decree  far  fatare  allmoDy.— Patton  r.FtUaa,  of  BoUea,  78  App.  Div.  ISO,  79  N.  Y.  Supp.  630;  HomaiM 

97  MIm.  404,  123  N.  V,  Supp,  329.  V.  Chaunwy,  60  Hun  477,  15  N.  Y.  Supp.  198;  Asdrewa 

Alimony  after  Inal  JudKment.— Kuehl  r.  Ko^.  v.  WhitHy,  82  Hun  117.  31  N.  Y.  Supp,  1»4, 
92  Miag.  S79, 156  N.  Y.  Supp.  234;  Chambeiloinv.  Cham-         Enfnrcctnent  of  iiid>Beat  tor  ailnMiij.— Lynda 

berlain,  63  Hun  96,  17  N.  Y.  Supp.  578.  v.  Lynde,  41  App.  Div.  280,  58  N.  Y,  Supp.  507;  Johiv 

HodUlcBtlon  of  Dnal  order  for  aUmniiy.— Walker  v.  Johu,  44  App.  Div.  533,  SO  N.  Y.  Supp.  SOS. 
T.  Wallier,  155  N,  Y.  77,  revg.  21  App,   Div.  219.  47  N.         KBeet  of  nifat  eontract.— Coin  v.  C^n,  1S8  App. 

Y.  a„n>,.  513;  Livingaton  V.  Livingrton,  173  N.  Y.  379;  Div.  780,   177  N.  Y.  Supp.  178:. 

—'■■"'■  .—    —  ..  Dtcree  for  aUmony  agalBit  nonrasldcnt  MTTed 


aflo.  74  App.  Div.  261.  77  N.  Y.  Supp,  476;  Noble  v,         Decree  for  aUmonr  a 
Noble.  20  App.  Div.  395.  46  N'.  Y.  Rupp.  HiO;  Banish^     by  pubUcaUon.— Baylieg 

V.  HauMheld,  33  App,  Div,  296,  53  S,  "    =■—    ■"'       ""-  ""   ■'"  "  "  -  --    ■ 


§  1156,  Property  rights  in  action  for  divorce,by  wife. 

If,  in  an  action  for  divorce  brouglit  by  the  wife,  when  final  judgment  is  rendered  dis- 
aolving  the  marriage,  the  plaintiff  is  the  owner  of  any  real  property,  or  has  in  her  posses- 
sion or  under  her  control  any  jjersonal  property  or  thing  in  action  which  was  left  with 
her  by  the  defendant  or  acquired  by  her  own  industry  or  given  to  her  by  bequest  or 
otherwise,  or  if  she  is  or  thereafter  may  becc»ne  entitled  to  any  property  by  the  decease 
of  a  relative  intestate,  the  defendant  shall  not  have  any  interest  therein,  absolute  or 
contingent,  before  or  after  her  death.  Where  final  judgment  in  such  an  action  is  rendered 
dissolving  the  marriage,  the  plaintiff's  inchoate  right  of  dower  in  any  real  property  of 
which  the  defendant  then  is  or  was  theretofore  seized  is  not  affected  by  the  judgment. 


art.  68  ACTION  FOR  DIVORCE  S§  1157-1160 

DerlTAtloii*— Code  civ.  proc.,  1 17S9,  fabds.  8,  4,  m  Dower.— Van  Blarioum  ▼.  Lanon,  205  N.  Y.  3M; 

mm.  by  L.  1804.  oh.  728,  without  ohange  of  mibttamoe.  Van  Blarioum  v.  Lanon,  146  App.  Div.  278,  130  N.  Y. 

For  original  derivation  aee  1 1154,  ante.  Supp.  925;  Conklin  v.  Conklin  (1921),  196  App.  Div. 

Wlf^  rlfht  to  dlstmatlve  %han  In  pcnonaltF.—  607,  188  N.  Y.  Supp.  141. 
Matter  of  Ensign,  103  N.  Y.  284. 

§  1167.  Legitimacy  of  children  in  action  for  divorce  by  husband. 

Where  the  action  for  divorce  is  broqght  by  the  husband,  the  legitimacy  of  a  child  bom 
or  begotten  before  the  commission  of  the  offence  charged  is  not  affected  by  a  judgment 
dissolving  the  marriage;  but  the  legitimacy  of  any  other  child  of  the  wife  may  be  deter- 
mined as  one  of  the  issues  in  the  action.  In  the  absence  of  proof  to  the  contrary,  the 
Intimacy  of  all  the  children  begotten  before  the  commenc^oient  of  the  action  must  be 
presumed. 

HcrlTAtloii.— Code  dv.  proo..  1 1760.  subd.  1.  without        BcTcreiice.— Pleadinc  and  trial  of  issue  of  illegitimaey 
ehange  of  substance;  originally  revised  from  R.  S.,  pt.  2,     of  children,  rules  of  civil  practice,  279.         ^     •  ^ 
eh.  8,  tit.  1,  1144.  47,  48.  LMHIinMy  Of  ehlMran.— Tutty  v.  Tully,  28  Misc. 

54759  N.  Y.  Supp.  818. 

§  1168.  Property  rights  in  action  for  divorce  by  husband. 

A  judgment  dissolving  the  marriage,  in  an  action  for  divorce  brought  by  the  husband, 
does  not  impair  or  otherwise  afifect  the  plaintiff's  rights  and  interests  in  and  to  any  real 
or  personal  property  which  the  defendant  owns  or  possesses  when  the  judgment  is  ren- 
dered. Where  judgment  is  rendered  dissolving  the  marriage,  the  defendant  is  not  en- 
titled to  dower  in  any  of  the  plaintiff's  real  property  or  to  a  distributive  share  in  his 
personal  property. 


DvlfAtloii.— Code  dv.  proc..  1 1760}  subds.  2,  3,  Pi 
without  change  of  substance.  For  original  derivation  by  11 
see  11157,  ante.  821, 


Payments  ander  wtpmnkiton  agreement 
/  Anal  deeree  of  dlYOiee. — ^Boate  v.  Boate,  114  Mise. 
see  §1157,  ^te.  821,  187  N.  Y.  Supp.  321. 

Dower.— Sohiffer  v.  Ptuden.  64  N.  Y.  47;  Van  Qeaf 
^.  Burns,  118  N.  Y.  549,  revg.  43  Hun  461. 

§  1169.  Modification  of  judgment  or  order  in  action  for  divorce  brouglit  by  wife. 

Where  an  action  for  divorce  is  brought  by  a  wife,  and  a  final  judgment  of  divorce  has 
been  rendered  in  her  favor,  the  court,  by  order  upon  the  application  of  the  defendant  on 
notice,  and  on  proof  of  the  marriage  of  the  plaintiff  after  such  final  judgment,  must  modify 
such  final  judgment  and  any  orders  made  with  resf)ect  thereto  by  annulling  the  pro- 
visions of  such  final  judgment  or  orders,  or  of  both,  (firecting  payments  of  money  for  the 
support  of  the  plaintiff. 

Ilerl?atlon.--Code  dv.  proc.,  1 1771,  last  sentence,  189  App.  Div.  483,  178  N.  Y.  Supp.  738;  Gross  v.  Gross, 

without  ehaage  of  substance.    1 1771,  as  am.  by  L.  1895,  110  Miso.  278,  179  N.  Y.  Supp.  900. 

oh.  891,  L.  1^04,  oh.  339,  L.  1908,  ch.  297;  originaUy  re-  ModUleatlon  of  iadpnent  awanUng  attmony.— 

vised  from  R.  S..  pt.  2,  oh.  8,  tit.  1, 1 59.  Levv  v.  Levv,  149  App.  Div.  561,  133  N.  Y.  Supp.  1084; 

Aanolment  of  proflflon  for  alimony  upon  re-  Earle  v.  Earle,  164  App.  Div.  713,  150  N.  Y.  Supp.  173; 


518.  121  N.  Y.  Supp.  45;  Krauss  v.  Erauss,  127  App.  267;  Matske  v.  Matske,  185  Apo.  Div.  533,  173  N.  Y. 

Div.  743.  Ill  N.  Y.  Supp.  790;  Skidmore  v.  Skidmore,  Supp.  244;  Hunter  v.  Hunter  (1921).  197  App.  Div.  678, 

160  App.  Div.  549,  146  nTY.  Supp.  939;  West  v.  Burke.  189  N.  Y.  Supp.  831. 

165  App.  Div.  667.  151  N.  Y.  Supp.  329;  Linton  v.  Hall,       Settlement  of  alimony  in  aetion  for  divoroe.— West 

86  Muo.  560,  149  N.  Y.  Supp.  2»5:  GewirU  v.  Gewirts.  v.  Burke,  219  N.  Y.  7. 

§  1160.  Insurance  upon  dissohition  of  marriage. 

Whenever  the  relation  of  husband  and  wife  ceases  by  the  entry  of  a  judgment  dis- 
solving the  marriage,  the  defendant  guilty  of  adultery  is  not  entitled  to  any  interest  in 
any  policy  of  insurance  on  the  life  of  the  plaintiff  wherein  such  defendant  is  named  as  a 
benefidary,  and  the  plaintiff  may  apply  to  the  court  granting  the  final  decree  or  to  a 
special  term  of  the  supreme  court  on  notice  to  the  defendant  or  the  attorney  who  ap- 
peared for  defendant  in  the  action  for  divorce,  and  to  the  insurance  company  issuing  the 
policy  or  policies,  for  an  order  directing  the  insurance  company  issuing  the  policy  or 
policies  to  substitute  tiierein  such  beneficiary  as  the  plaintiff  may  nominate.  In  a  case 
where  it  is  shown  that  the  defendant  has  contributed  from  his  or  her  separate  estate  to- 
ward the  payment  of  the  premiums  on  such  policy,  the  court  shall  grant  such  order  on 
such  terms  as  in  the  discretion  of  the  court  shall  be  equitable.  This  section  shall  also 
apply  in  like  manner  when  the  defendant  obtains  a  decree  against  the  plidntiff  on  a 
counterclaim. 

DflHvatloB.— Code  dv.  pfoc.,  1 1761,  as  am.  by  L.     after  divoroe  for  adultery  was  repealed  by  L.  1909,  eh. 
1913,  oh.  636,  without  ohange.  19,  and  re-enacted  m  domestic  relations  1.,  1 8. 

Befcrenee. — ^Former    1 1761,    relating  to    marriage 


CIVIL  PRACTICE  ACT 


ARTICLE  69 
Action  for  a  separatum 

wben  mklnUiliwble. 

103.  AMioB  tor  MpuMim;  eoiulitioDa  atUehad  to  ai*lDHa«u». 
*^"   Dofanaa  in  ftotioD  for  sanistion. 

MBlBtamncB  of  wil«  and  duMno  is  ution  (or  MpAntioa. 

IftS.  Judcmait  for  HfiAntioii  may  be  rvrokad. 

§  1161.  Action  for  separation;  ^en  maintainable. 

In  either  of  the  caaes  specified  in  the  nent  Bection,  an  action  may  be  maintained  by  a 
husband  or  wife  against  the  other  party  to  the  marriage  to  procure  a  judgment  separating 
the  parties  from  bed  and  board,  forever,  or  for  a  limited  time,  for  either  of  the  foltowinx 
causes: 

1.  The  cruel  and  inhuman  treatment  of  the  plaintiff  by  the  defendant. 

2.  Such  conduct  on  the  part  of  the  defendant  towards  the  plaintiff  as  may  render  it 
unsafe  and  improper  for  the  former  to  cohabit  with  the  latter. 

3.  The  abandonment  of  the  plaintiff  by  the  defendant. 

4.  Where  the  wife  is  plaintiff,  the  n^ect  or  lefusal  of  the  defendant  to  provide  for 
her. 

Dwmtbin.— Coda  dr.  ^M.,  11703.  without  ctiuw«:  AtaHor.— Alloi  *.  Allan,  129  App.  Dlr.  SSS,  110 

oiifliDBUT  rsriaed  Irraa  R.  ST,  pi.  S,  ch.  8,  tit.  1,  parta  ol  N.  Y.  Bapp.  303;  HotmannT.  BofmanD  (1911),  1S3N.  Y. 

H  So,  fil.  216,  re»i.  1B6  App.DiT.  698,  187  N,  Y.  Hupp.  141. 

titimniM      niilimifiiiiiliimirliiii.Tnil  TTIt.  f  T  i1  IiicanipMlMB&  of  teniBn.— Umb>£  t.   Crabaeh. 

11108.  183  App.    DIt.   4efi,    171    S.   Y.  Sun).  138;   DstIi  *. 

tmilatUtktm  of  alltu.— BiadnMn  v.  Einiuaii,  M  Davla,  I  Hun  444;  De  U«b  t.  De  Mdi,   ST  Bow.  Ft. 

HiM.  48T.  158  N.  Y.  Bupp.  K.  20;  Otton  v.  Otlon  (\Sm).  196  App,  Div,403,  188N.  Y. 

■■•ct  of  famw  iBdnncDt  tor  nmltad  toanttoB.  Supp.  25S. 

— Murdook  T.  Hunfoak,  148  App.  EHt.  5M,  182  N.  Y.  AbuidoDiiwnt.~WiIlianu  v.   WUliama,    130  N.   Y. 

Snpp.  964;  PtffitHr  t.  FoUltaa,  178  App.  Div.  744.  106  198;  Simon  t.  Simon.  0  App.  Dlv.  46S,  39  N.  Y.  Supp. 

N.r.  Supp.  953.  573;Pownsv.  Pa«ara,33^.  DiT.  1ZS,63N.  Y.  Bopp. 

" >    — ■    — ■ 1    trMtmmt.— KeuwdT    *.  348;  Ddalerv.  DtUa.  SOApp.  EHt.  !0T.  a9N.  Y.  Supp. 

,,..__. ^-1. ;—    ,,„      «..  r,; T^  —  ^    17  MUo.  V-     '"   "     "    " 


Kauwdy.  78  N.  Y.  389;  WaitcnnirB  v.  Waltwmn.  110  32S;  Dimas  v.  Dicnan,  17  Mbo.  20B,  40  N.  Y.  em- 

NrYrtS3:  Klawn  v.  Kiwrn,  21  App.  Dlv.  142,  47  N.  320;  Brokiw  t.  Bnikaw.  80  Mih.  307,  SlSi  123  NTT. 

Y.  Bupp.  270;  WoaTw  y.  Weaver.  74  App.  Dlv.  891.  77  Bopp.  17;  Tabbt  t.  Tabor,  140  (J.  Y.  Bnm.  813;  Crooefa 

N.  Y.  &ipp.  MR,  aad.  without  opioiou,  178  T4.  Y.  021;  v.  Croucii,  193  App.  Div.  221.    IBS   N.  Y.   Swp.  «S7i 

PowHi  V.  Powers.  84  Apn.  Div.  588,  82  N.  Y.  Supp.  Doty  v.  Rauaelaer  CounU'  Firo  Int.  Co.,  194  Am>.  DIt. 

lOaS-.'^r,        -    "..,■,■'.   '■"  \..     -■      .nf  T  N.  y.  Supp.  841,  186  N.  Y.  Supp.  488;  Domb  V.  Domb  UBl),  195 

137;  b.  J.                                                          Ml.  167  N.Y.  App.  Div.  52a,  IsS^l.  Y.  Supp.  308, 

8unD  T I                                                           >43,  172  N.  Y.  RoDiupport.— Gilbert  v.  Albert.   5  BiCn.  555.  30 

8a»    :iii",  i   ■..  .^■  .         I  ■ -■  MiM.  378.  47  N.  Y.  Snpp.  30. 

KTl  Hupp   'J.'.  i-tarr.'in  v   l'r~rM  n.  .<ji  Miso.  875,  173  Condoiuaan.— Hobby  v.  Hobbv.  5  App.  Div.  (98, 

N.Y.8u™.i63;Oiwv.llo*,2:illL.i,  iv, -rraui  v.  Btraui,  39  N.  Y.  Supp.  88:  Dob  v.  Doe.  K  Hun  JoB,  6  N.  Y. 

07  l^uiwi.  22  N.  Y.  Bupp.  M7;  'Jii\l'<r  v.  TrLvlor,  74  Bupp.  514;  Btraua  v.  SQvua.  87  Bun  491.  22  N.  Y.  Supp, 

Bub  839,  38  N.  Y.  Supp.  248^  Rurk..  '    flutlce.  7fi  Eun  587 ;  Atberton  v.  Atterloa,  82  Hon  179,  31  N.  Y.  Su[V- 

lie.  *T  N,  Y.  Supp.  87;  AlhMlcii  v    Athsrton.  82  Hun  977. 

ITS  31  K.  Y.  Supp.  977,  rend,  on  niln  r  giounda,  181  U.  JolDdw  oT  mUmu  tor  dtnrt*  aad  aepantlOB.— 

8.  155;  MoBridcv,  MoBride.  B  N.  V.  !?u,ii..  827;  Lot*  v.  Zoro  v,  Zom.  38  Bon  87. 

Lut*.  b  N.  Y.  Bupp.  889;  FowIm  v.  Fowler.  11  N.  Y.  Comptaim.— Otton  v.  Otton  (1921),  190   App.  Div. 

sSvp.  419;  AbralnoWlla  v.  Abmmowil,,  HO  l}.  Y.  Bupp.  403.  IsffT  Y,  Supp.  206. 

27Bi  Rebalook  *.  RebHook.  144  N.  Y.  Supp.  288;  Ba^er  SoppleaicnUI  compblnt.— CotnwaU  t.   ComwkO. 

V  duber,  188  App.  Div,  212, 153  N.Y.  Supp.  358;  Ruok-  30  Hun  673. 

muTrRuekmiin,  68UOW.  Pr.  27»:  i It' M (G  >.  De  Mali.  Dtfuuca.— Haoe  v.  H>«h,  149  App.  Dir.  TT5,  134 

OTHow  Pr  20'  Pearxin  v.  Ptsr^oi..  -2r.o  <I.  Y.  141:  De  N.  Y.  Supp.  83;  Cumen  v.  Cunen,  IGS  App.  DIt.  OSO, 

Vatov  beVide^lBOAppDiv.  H14,  I7i  ^  Y.Sopp.774;  140  N.  y:  Supp.  808;  Both  v.  Roth,  77  Uud.  8T3,  188 

P^tKTV  PoEtior.  iSSApp- !'i-    -I'l.  ir7N.T.9upp.  N.  Y.  Supp.  673.                        __ 

SlTTSarettv.  Avnett,  IM  Aiih    I'^.     J60.  178  N.  f .  BUT.— SVeii  t.  GretT  48  Bun  451,  I  N.  Y.  Sowj. 

a^n^   406*  Mom>  V    Mouim  Ki-'  ■■>■■■■     -28.  177  N.  Y.  453;  Muiphy  v.  Mundiy.  194  App.  Div.  398,  1S5  N.  f. 

8nDD    OOO'  finuch  V    Cimirfi,   I'       >:   ■    Div.  221,  188  Supp.  581 

?^V     -Tc' ■-      11'                            .  u   (1921),  232  Jut  MaL— Paekard  V.  Pwikud,  SB  App.  Dir.  isa, 

j,'   y  JiJ  \„^.i    ii'0..\i,^.  lAv.yjC.  Js;  _%.  Y.Supp.  HI;  84  N.  Y.  Supp.  1090. 

Fowls  V    Fowler.  (1921),  107  App.  Div.  572,  ISS  N.  Y.  UMdted  deercr.— O'Nell  v.  O'NriL  101  M.  Y.  Supri. 

Bupp.  529,                                                                  ,  ***■ 

KinKtnlentlr    iDdndiis     kborUeiu.— Sheldon     v. 
BheUai.  148  App.  Div.  430.  131  N.  Y.  Supp.  391. 

§  1162.  Action  for  sepflratiou;  conditions  attached  to  maintenance. 

Such  an  action  may  be  mtuntained  in  either  of  the  following  cases: 

1,  Where  both  partieB  are  residents  of  the  state  when  the  action  is  commenced. 

2,  Where  the  parties  were  married  within  the  state  and  the  plaintiff  is  a  resident  thereof 
when  the  action  ie  commenced. 

3,  Where  the  parties,  having  been  married  without  the  state,  have  become  reeidenta 
of  tiie  state,  atid  have  oontinuwl  to  be  rendent«  thereof  at  least  one  year;  and  the  pl^- 
tiff  is  such  a  resident  when  the  action  is  commenced. 


art.  69 


ACTION  FOR  SEPARATION 


§§  116a-lld5 


DirifaMon.— Code  dv.  proo.,  1 1763,  without  chance: 
origiiudly  revised  from  R.  d.,  pt.  2,  oh.  8,  tit.  1.  parte  of 
HSO,  51. 

BfitMenee;  what  constltates.— De  Mell  v.  De  Meti, 
120  N.  Y.  486;  Atherton  ▼.  Atherton,  155  N.  Y.  120, 
affg.  82  Hun  179,  31  N.  Y.  8upp.  077,  revd..  181  U.  8. 
155;  Enoicn  v.  Enaicn,  54  Mieo.  201.  105  N.  Y.  9upp. 
017,  affd.,  120  App.  Div.  882,  105  N.  Y.  Supp.  1114; 
Hewee  ▼.  Hewee,  Id  N.  Y.  Supp.  118. 

Where  both  parttM  raelaentf*— Bientadt  v.  Bier- 
•tadt.  20  App.  IHv.  210,  51  N.  Y.  Supp.  862;  Raasden 


T.  Rameden,  28  Hun  285,  affd.  on  other  grounds,  01  N. 
Y.  281. 
Where  married  wifthoat  stote^— Elwell  r,  ElweU 


70  Miae.  61,  128  N.  Y.  Supp.  495;  Barber  v.  Barber,  187 
App.  Div.  665.  122  N.  Y;  Supp.  452. 

Where  plaintiff  nonresident.— Waeker  v.  Wacker, 
154  App.  Div7  405,  139  N.  Y.  Supp.  78. 

Amendment  of  eomplalnt  by  Inserting  plaee  of 
mairtafB.— DulsoT.  Dulso,  170  App.  Div.  67, 156  N.  Y. 
Supp.  90. 

llefense  off  nonresldenee. — ^Brownrigg  v.  Brown- 
rigg,  80  Miso.  108.  140  N.  Y.  Supp.  778. 


§  1163.  Defense  in  action  for  separation. 

The  defendant  in  an  action  for  separation  from  bed  and  board  may  set  up,  in  justifi- 
cation, the  misconduct  of  the  plaintiff;  and  if  that  defence  is  established  to  the  satisfaction 
of  the  court,  the  defendant  is  entitled  to  judgment. 


DerlvatlOD. — Code  civ.  proc.,  (  1765,  without  change 
of  subflCanee;  originally  revised  from  R.  S..  pt.  2,  oh.  8. 
tit.  1,  §53. 

■ererenee.~CDunteroiaim«  G.  P.  A..  (  1168. 

AppHffation.— Powers  v.  Powers,  84  App.  Div.  588, 
82  NTY.  Supp.  1022;  People  v.  Orimshaw,  33  Hun 
505. 

Counter  eharges. — ^Hawkins  v.  Hawkins,  193  N.  N. 
409,  revg.  121  App.  Div.  896. 105  N.  Y.  Supp.  889;  Deisler 
V.  Delslflr,  50  App.  Div.  207,  69  N.  Y.  Supp.  326;  Hasse 
▼.  Hasse,  149  A|w.  Div.  775, 134  N.  Y.  Supp.  83;  Kamman 
V.  Kamman,  167  App.  Div.  423,  152  N.  Y.  Supp.  579; 
Ostro  V.  Ostro,  169  App.  Div.  790.  155  N.  Y.  Supp.  681; 


Fitspatriok  v.  Fitspatrick.  21  Miso.  378,  47  N.  Y.  Swpp, 
737:  Roth  v.  Roth,  77  Miso.  673,  138  N.  Y.  Supp.  573. 

CSonntCKlalm  for  dlfOKe.~01eQiek  v.  Oleniok. 
185  App.  Div.  809.  174  N.  Y.  Supp.  140. 

Allegations  snfllelent  as  a  defense  bat  not  as  a 
eoanterelalni.  Crouch  v.  Crouch.  193  App.  Div.  221, 
188  N.  Y.  Supp.  657. 

Separate  defense  of  hiuband  Uflnc.— Johanneseen 
V.  Johannessen.  70  Mieo.  361,  128  N.  Yjlupp  892. 

Frlor  senaratloB  agreement. — ^Banesoh  v.  Benesoh, 
182  App.  Div.  221.  169  N.  Y.  Supp.  561. 

Wltnes8e8.->Woodrick  v.  Woodriok,  20  N.  Y.  Supp. 
468. 


§  1164.  Maintenance  of  wife  and  children  in  actioQ  for  separation. 

Where  an  action  for  separation  from  bed  and  board  is  brought  by  the  wife,  the  court, 
in  the  final  judgment  of  separation,  may  give  such  directions  as  the  nature  and  circum- 
stances of  the  case  require.  In  particular,  it  may  compel  the  defendant  to  provide  suitably 
for  the  education  and  maintenance  of  the  children  of  the  marriage  and  for  the  sup- 
port of  the  plaintiff,  as  justice  requires,  having  regard  to  the  circumstances  of  the  respec- 
tive parties.  And  the  court,  in  such  an  action,  may  render  a  judgment  compelling  the 
defendant  to  make  the  provision  specified  in  this  section  where,  under  the  circumstances 
of  the  case,  such  a  jud^ent  is  proper,  without  rendering  a  judgment  of  separation. 

Derivation.— Code  civ.  proe.,  1 1766,  without  chance;  Haas  v.  Haas  (1921).   197  App.  Div.  619.  189    N.  Y 

originaUy  revised  from  R.  S.,  pt.  2,  eh.  8,  tit.  1,  If  64,  55.  Supp.  "494. 

Amsiicatlon.— light  v.  Light,  ^24  App.  l>iv.  567,        Oostody  and  matntenanee  of  ehlldren.— Robinson 

108N.  Y.  Supp.  931;  Kamman  v.  Kamman,  167  App.  v.  Robinson,  146  App.  Div.  534,  131  N.  Y.  Supp.  260; 

Div.  423.  152  N.  Y.  Supp.  279;  Chamberlin  v.  Chamber-  Chamberlain  v.  Chamberlain,  194  App.   Div.   470,   185 

fin.  193  App.  Div.  78t,  184  N.  Y.  Supp.  464.  ~-    --    - 

Svpporty  ete.f  of  wife  and  enudren.— Davis  v. 
Davis,  75  N.  Y.  221;  Ramsden  v.  Ramsden,  91  N.  Y. 

281;  Erkenbraeh  v.  Brkenbraoh,  96  N.  Y.  456;  Waring  234. 
V.  Waring,  100  N.  Y.  570;  Toryes  v.  Toryes,  14  App.        Biamlnatlon  of  husband  before  trial  as  to  ln« 

Div.  642,43N.Y.  Supp.  941;  Doty  V.Rensselaer  County  come.— Van   Valkenburj^   v.    Van   Valkenburgh,    149 

Fire  Ins.  Co..  194  ^.  Div.  841,  185  N.  Y.  Supp.  466;  App.  Div.  432,  133  N.  y7  Supp.  942 


N.  Y.  Supp.   98. 
'  fliuU  Jodi 

inserted.— Koehl  vTKoehl.  92  Misc.  579,  156  N.  Y.Supp. 


After 


idgmentf  provision  for  alimony,  not 


r.  supp.  4 
Stoddard  v.  Stoddard,  187  App.  Div.  279,  176  N.  Y. 
Svnp.  650;  Dailey  v.  Dailey,  9  Misc.  511.  30  N.  Y.  Supp. 
337;  Douglass  v.  Douglass,  5  Hun  140:  Noe  v.  Noe,  13 
Hun  436;  Doe  v.  Doe,  52  Hun  405.  4  N.  Y.  Supp.  514; 
Sleeper  v.  Sleeper,  65  Hun  454,  20   N.  Y.  Supp.  339; 


Effect  of  foreign  divorce  subsequently  granted. — 
Riohaids  v.  Richards,  87  Misc.  134, 149  N.  Y.  Supp.  1028. 

Section  cited. — Averett  v.  Averett,  110  Misc.  584, 
181  N.  Y.  Supp.  645. 


§  1165.  Judgment  for  separation  may  be  revoked. 

Upon  the  joint  application  of  the  parties,  accompanied  with  satisfactory  evidence  of 
their  reconciliation,  a  judgment  for  a  separation,  forever,  or  for  a  limited  period,  rendered 
as  prescribed  in  this  article,  may  be  revoked  at  any  time  by  the  court  which  rendered  it, 
subject  to  such  regulations  and  restrictions  as  the  court  thinks  fit  to  impose. 

Supp^  877;  Gewirts  v.  Qewirts,  189  App.  Div.  483.  178 


Derlvntlon. — Code  civ.  proc.,  1 1767,  without  change; 
origfaKally  revised  from  R.  S.,  pt.  2,  ch.  8,  tit.  1.  1 56. 

feroMtlon.— Hobby  v.  Hobby,  5  App.  Div.  496, 
39  N.  Y.  Supp.  36;  Jones  v.  Jones.  90  Hun  414.  35  N.  Y. 


Supp.  738. 
Modlllc»tion.--Pol]its6r  v.  PoIUtser.  178  App.  Div. 
744,  165  N.  Y.  Supp.  953;  Anderson  v.  Anderson,  110 
Miso.  123.  179  N.  Y.  Supp.  865. 


((  1166-1169  CIVIL  PRACTICE  ACT  art.  70 


ARTICLE  70 
Matrimonial  actions ;  provisions  applicable  to  two  or  more 

See.  1166.  Residence  of  married  woman  in  action  for  divorce  or  aeparation. 

1167.  Notice  of  nature  of  matrimonial  action,  when  required  and  proof  thereof. 

1168.  Counterclaim  in  action  for  divorce  or  separation. 

1160.  Alimony  and  exprnaes  in  action  for  divorce  or  aeparation. 

1170.  Custody  and  maintenance  of  children,  and  support  of  pbdntiff  in  action  for  divorce  or  separation. 

1171.  Security  for  payments  by  defendant  in  action  ror  divorce  or  separation;  seauestration. 

1172.  Enforcement  by  contempt  proceedintp  of  judgment  or  order  in  action  for  divorce  or  separation. 

1173.  Coets  in  action  for  divorce  or  separatu>n. 

1174.  Judgmoit  in  matrimonial  action  must  be  rendered  by  court. 

1175.  Interlooutoiy  judgment  in  action  to  annul  a  marriage  or  for  divorce. 

1176.  Final  judgment  in  action  to  annul  a  marriage  or  for  divorce. 

§  1166.  Residence  of  married  woman  in  action  for  divorce  or  separation. 

If  a  married  woman  dwells  within  the  state  when  she  commences  an  action  agsdnst  her 
husband  for  divorce  or  separation,  she  is  deemed  a  resident  thereof,  althon^  her  hus- 
band resides  elsewhere. 

DeriTAtton.— Code  dv.  proo..  1 176S.  without  change;         Application.— ODea  v.  0*Dea,  101  N.  T.  23;  Gray 

originally  revised  from  R.  8..  pt.  2,  ch.  8,  tit.  1.  |  57.  v.  Gray,  143  N.  Y.  364;  Gebhard  v.  Gebhard,  26  Miao.  1, 

Beferences.— Matrimonial  actions  generally,  nilea  of  54  N.  Y.  Supp.  406;  Atherton  v.  Atherton,  82  Hun  ITOi 

civil  practice,  53,  subds.  0,  10,  275-283.  31    N.   Y.   Supp.   977. 

§  1167.  Notice  of  nature  of  matrimonial  action,  when  required  and  proof  thereof. 

In  an  action  to  annul  a  marriage  or  for  divorce  or  for  separation,  a  judgment[shall  not 
be  rendered  in  favor  of  the  plaintiff  upon  the  defendant's  default  in  appearing  or  plead- 
ing, unless  either  the  summons  and  a  copy  of  the  compaint  were  personally  served  upon 
the  defendant,  or  the  copy  of  the  summons  delivered  to  the  defendant,  upon  personal 
service  of  the  summons,  or  delivered  to  him  without  the  state,  or  published,  pursuant  to 
an  order  for  that  purpose,  contains  the  following  words,  or  words  to  the  same  eflFect, 
legibly  written  or  printed  upon  the  face  thereof,  to  wit:  "Action  to  annul  a  marriage;'' 
"Action  for  a  divorce;"  or  "Action  for  a  separation;''  as  the  case  may  be. 

DvtfAtleii. — Code  dv.  moo.,  %  1774,  as  am.  by  L.  Beferenees. — Ndlice  with  summons  in  matrimonial 

1902,  eh.  964,  L.  1903,  eh.  488,  L.  1905,  eh.  637,  L.  1919,  actions,  rules  of  civil  practice,  47. 

eh.  277,  first  sentence.     The  word  "final"  omitted  to  Indoneinait  off  mie  off  aetloiu— Braham*?v.''Bi»- 

oonform  to  the  practice  of  ent^ing  an  interlocutory  ham,  91  Misc.  151,  154  N.  Y.  Supp.  1044;  Ruddphlv. 

indigent.    The  last  sentence  is  included  in  1 1175,  poet.  Rudolph,  12  N.  Y.  Supp.  81. 

Appneotlon. — Doeme  v.  Doeme,  90  App.  Div.  284, 
80  nT  Y.  8upp.  215. 

§  1168.  Counterclaim  in  action  for  divorce  or  separation. 

Where  an  action  for  divorce  or  separation  is  brought  by  either  husband  or  wife,  a  cause 
of  action  for  divorce  or  separation  against  the  plaintiff  and  in  favor  of  the  defendant  may 
be  interposed  in  connection  with  a  denial  of  the  material  allegations  of  the  complaint, 
as  a  counterclaim. 

DerlTAtlon. — Code  civ.  proo.,  1 1770,  as  am.  by  L.  App.  Div.  221, 183  N.  Y.  Supp.  657;  Murphy  v.  Murphy, 

1881,  ch.  703,  without  change  of  substonoe.  194  App.  Div.  395,  185  N.  Y.  Supp.  536;  Ames  v.  Ames, 

In  general.— Pollock  v.  Pollock,  71  N.  Y.  137;  Jayne  109  Misc.  161,  178  N.  Y.  Supp.  177. 

V.  Jayne,  5  Misc.  307.  28  N.  Y.  Supp.  810;  Roe  v.  Roe,  Action  for  Mumtanont.— Taylor  t.  Taylor,  25  Bfias. 

14  Hun  612;  Bleok  v.  Bleck,  27  Hun  296.  566,  55  N.  Y.  Supp.  1062,  affd.,  68  App.  Div.  638.^74 

AppUcatton.— De  MeU  v.  De  MeU,  120  N.  Y.  485;  N.  Y.  Supp.  1148:  Slooum  v.  Slooum,  87  Mise.  148,174 

Conrad  v.  Conrad,  56  Mise.  376,  107  N.  Y.  Supp.  655,  N.  Y.  Supp.  447;  Levey  v.  Levey,  148  N.  Y.  Sunp.  417, 

affd..  124  App.  -Div.  780,  109  N.  Y.  Supp.  387;  Davis  ▼.  Adolftar  after  eommenoement  of  action. — ^Blane  t. 

Davis,  150  K  Y.  Supp.  636.  Blanc,  67  Hun  884,  22  N.  Y.  264. 

Acoon   for   separation. — Crouch   v.   Croudi,    198 

§  1169.  Alimony  and  expenses  in  action  for  divorce  or  separation. 

In  an  action  for  divorce  or  sei)aration,  the  court,  in  its  discretion,  during  the  pendency 
thereof,  from  time  to  time,  may  make  and  modify  an  order  or  orders  requiring  the  hus- 
band to  pay  any  sum  or  sums  of  money  necessary  to  enable  the  wife  to  carry  on  or  defend 
the  action,  or  to  provide  suitably  for  the  education  and  maintenance  of  tibe  children  of 
the  marriage,  or  for  the  support  of  the  wife,  having  regard  to  the  circumstances  of  the 
respective  parties. 


BiirfTatton.— Code  dv 
'without  change  of  substance 
from  R.  8.,  pt.  2,  eh.  8,  tit 


.  proc.,  1 1769.  first  sentence,  Al^llcatlon.— Johnson  v.  Johnson,  206  N.  Y.  561; 
ace.  1 1769,  originany  revised  Weber  v.  Weber,  98  App.  Div.  149,  87  N.  Y.  Supp.  519; 
it.  1,  1 58.  Sehroter  v.  Sohroter,  57  Mise.  199, 107  N.  Y.  Supp.  106ft. 


art.  70 


MATRIMONIAL  ACTIONS 


§  1170 


Ttane  for  appUcatton. — Peroival  v.  Percival,  124  N. 
Y.  637;  Smith  v.  Smith.  35  Hun  378. 

AUmony  and  counsel  feet, — ^Van  Vleok  v.  Van  Vleck. 
21  App.  Div.  272,  47  N.  Y.  Supp.  470;  Smith  v.  Smith. 
92  App.  Div. .442.  87  N.  Y.  Supp.  137;  Wei«and  v.  Wei- 
sand,  103  App.  Div.  42,  92  N.  Y.  Supp.  679;  Conrad  v. 


Conrad.  123  App.  Div.  384, 107  N.  Y.Bupp.  1093;  Dye  v. 

12;  Ka) 

.  Supp 
Peckennan  v.  Peckerman.  91  Miac.  114.  164  N.  Y.  Supp. 


i.pp.  171 
Dye.  140  App.  Div.  309._125  N.  Y.  8\xp6.  242;^  Kamman 


V.  y*mm«iTi.  167  App.  Div.  426,  152  r7.  Y.  Supp.  581;     1027. 


Vacating   ordcr.—Utbricht   v.    Ulbricht.    80 

Hun  479,  35  N.  Y.  Supp.  324. 

Support  off  plalntlira  stepson.— Wood  v.  Wood,  61 
App.  Div.  96,  70  N.  Y.  Supp.  72. 

Costs.— Brinkley  v.  Brinkley.  50  N.  Y.  184:  Sabater  ▼. 
Sabater.  7  App.  Div.  70,  39  N.  Y.  Supp.  958;  Fox  v.  Fox . 
143  App.  Qiv.  483,  127  N.  Y.  Supp.  989;  Deabrouch  v. 
Deobrough,  29  Hun  692;  Hock  v.  Hock, 


149  N.  Y.  Supp. 


Costs  in  separation  suit  disoretionary.— Beneseh  v. 
Beneach.  106  Misc.  306,  173  N.  Y.  Supp.  629. 

Frinting  appeal  papers^ — ^Fagan  v.  Fagan,  39 

Hun  531. 


Supp.  774;  Eiiaenbrock  v.  Eiaenbrock,  187  Avp.  Div.  85, 
175  N.  Y.  Supp.  67;  Conklin  v.  Conklin  (1921).  196  App. 
Div.  607,  188  N.  Y.  Supp.  141. 

Fending  defendant's  appeaL — ^MoBtide  v. 

McBride,  119  N.  >.  519;  Wlnkemeier  v.  Winkmeier.  11 
App.  Div.  201.  42  N.  Y.  Supp.  583;  PoiUon  v.  PoiUoa. 


75  App.  Div.  636.  78  N.  Y.  Supp.  323;  Di  Lorenao  v.  Di 
Lorenao.  78  App.  Div.  577,  79  N.  Y.  Supp.  566;  Haddock 
V.  Haddock.  109  App.  Div.  502.  96  N.   Y.  Supp.   522; 


MUler  V.  MiUer.  158  App.  Div.  766.  144  N.  Y.  Supp.  278; 
Halstead  v.  Ha]Je^.  11  Misc.  592. 32  N.  Y.  Supp.  1080; 
McBride  v.  McBiide,  55  Hun  401.  8  N.  Y.  Supp.  448. 

In  sidt  for  separation. — Blinks  v.  Blinks.  5 

Misc.  193.  25  Ni  Y.  Supp.  768;  Patton  v.  Patton.  13  Misc. 
762.  35  N.  Y.  Supp.  250;  Hecht  v.  Hecht.  14  Misc.  597.  36 
N.  Y.  Supp.  271;  Miers  v.  Miera.  35  Misc.  476,  71  N.  Y. 
Supp.  1068;  De  Lamosas  v.  De  Lamoaaa,  2  Hun  380; 


Agftlnst  co-respondent. — BilUnga  v.  Billings, 
73  App.  Div.  69,  76  N.  Y.  Supp.  628. 

Oonnsel  fees. — ^Turner  v.  Woolworth.  221  N.  Y.  425; 
Kellogg  V.  Stoddard,  89  App.  Div.  137,  84  N.  Y.  Supp. 
1015;  Gore  v.  Gore.  103  App.  Div.  74,  92  N,  Y.  Supp.  634; 
Waterman  v.  Waterman,  147  App.  Div.  464,  141  N.  Y. 
Supp.  741;  Turner  v.  Woolworth,  153  App.  Div.  293,  137 
N.  Y.  Supp.  1071;LeRoy  V.  LeRqv,  175  App.  Div.  120. 
161  N.  Y.  Supp.  503;  Grauer  v.  Grauer,  2  Misc.  98,  20 
N.  Y.  Supp.  854;  Cohen  v.  Cohen.  11  Misc.  704.  32  N.  Y. 
Supp.  1082;  Sehroter  v.  Schroter,  57  Misc.  199,  107  N.  Y. 
Supp.  1065;  Tranter  v.  Tranter.  189  App.  Div.  714,  178. 
N.  Y.  Supp.  621;  Spata  v.  Spati,  189  App.  Div.  438,  178. 
N.  Y.  Supp.  567;  Parker  v.  Parker,  189  App.  Div.  603. 179. 
N.  Y.  Supp.  51;  Beauley  v.  Beauley  (1921),  199  App. 
Div.  279. 

Additional  allowance. — Page  v.  Page,   124 


App.  Div.  421,  108  N.  Y.  Supp.  864,  affd.,  195  N.  Y.  540; 
Kamman  v.  Kamman,  167  App.  Div.  423,  152  N.  Y. 
Supp.  579;  Kamman  v.  Kamman,  167  App.  Div.  426, 152 
N.  Y.  Supp.  581;  Tranter  v.  Tranter,  189  App.  Div.  714, 
178  N.  Y:  Supp.  521. 

liability  of  tausband.— Hauaer  v.  Hauaer,  154 

N.  Y.  Supp.  965. 

Witness^  fees. — ^Pountney  v.  Pountney,  10  N.  Y. 
Supp.  192. 

Stenograplier's  fees. — Hermann  v.  Hermann,  88  App. 
Div.  76,  84  N.  Y.  Supp.  736. 

AUowanee  for  eaipenses  already  Ineonred.— Erken- 
brack  v.  Erkenbrack,  96  N.  Y.  456;  Beadleston  v.  Beadles- 
ton,  103  N.  Y.  402;  Perdval  v.  Percival,  124  N.  Y.  687; 
McCarthy  v.  McCarthy,  137  N.  Y.  500;  Winkemeier 
V.  Winkemeier,  11  App.  Div.  199,  42  N.  Y.  Supp.  686; 
Londsale  v.  Lonsdale,  41  App.  Div.  224.  58  N.  Y.  Supp» 
632;  Poilkm  v.  Poillon,  75  App.  Div.  538,  78  N.  Y.  Supp. 
323;  Winton  v.  Wftkton,  81  Hun  290;  Straua  v.  Sttaus,  67 
Hun  491,  22  N.  Y.  Supp.  567;  Anderson  v.  Cullen,  8  N.  Y. 
Supp.  648;  Stampfer  V.  Stampfer.  11  N.  Y.  Supp.  686; 
Emerson  v.  Emerson,  26  N.  Y.  Supp.  292;  Cipro  v. 
Cipro,  161  N.  Y.  Supp.  409. 

rona  of  order. — Adams  v.  Adams,  178  App.  Div.  152» 
165  N.  Y.  Supp.  167. 

Enforeoment  off  separation  agreamentw — Johnson 
V.  Johnson,  206  N.  Y.  561;  Hoffman  v.  Nestel,  146  App. 
Div.  305,  130  N.  Y.  Supp.  775;  Johnson  v.  Johnson,  160 
App.  Div.  306,  134  N.  Y,  Supp.  108L 


Craver  v.  Oraver,  186  App.  Div.  847, 175  N.  Y.  Supp.  28; 
Sawyer  v.  Sawyer,  108  Misc.  447,  178  N.  Y.  Supp.  472; 
Bruggemann  v.  Brugeemann,  191  App.  Div.  689,  182 
N.  Y.  Supp.  87;  Davis  v.  Davis  (1921),  195  App.  Div. 
430,  186  N.  Y.  Supp.  805;  Domb  v.  Domb  (1921).  195 
App.  Div.  626.  186  N.  Y.  Supp.  306. 

Beasonable  prospeet  off  wife  sneeeedlng. — 

Brown  V.  Brown,  83  Misc.  597,  145  N.  Y.  Supp.  471;  Win- 
ton  V.  Winton,  161  N.  Y.  Supp.  405;  Fishbaugh  v.  Fish- 
baugh,  161  N.  Y.  Supp.  446. 

Determination  of  amount. — Patterson  v.  Patteraon, 
4  App.  Div.  146,  38  N.  Y.  Supp.  637;  Brown  v.  Brown,  83 
Misc.  697,  145  N.  Y.  Supp.  471;  Frickle  v.  Frickle,  24 
N.  Y.  Supp.  483. 

AUmonr.— Btinkley  v.  Brinkley,  60  N.  Y.  184;  Ro- 
maine  V.  Chaunoey,  120  N.  Y.  666;  Patterson  v.  Patterson, 
4  App.  Div.  146,  38  N.  Y.  Supp.  637;  Johns  v.  Johns.  44 
App.  Div.  533.  60  N.  Y.  Supp.  865;  Matter  of  BoUes.  78 
App.  Div.  180.  79  N.  Y.  Supp.  530;  Blinks  v.  Blinks,  6 
Misc.  193.  26  N.  Y.  Supp.  768;  Melady  v.  Stein.  19  Misc. 
662,  48  N.  Y.  Supp.  406;  Hopper  v.  Hopper.  92  Hun  416, 
80  N.  Y.  Supp,  610;  Vincent  v.  Vincent,  17  N.  Y.  Supp. 
497;  Ward  v.  Ward,  21  N.  Y.  Supp.  795;  Walsh  v.  Walsh, 
24  N.  Y.  Supp.  335;  Surut  v.  Surut,  191  App.  Div.  570, 181 
N.  Y.  Supp.  631. 

—  seeond  application. — Simonds  v.  Simonds,  57 

Hun  290,  10  N.  Y.  Supp.  606;  Van  Wormer  v.  Van 
Wormer,  57  Hun  496,  UN.  Y.  Supp.  247;  Pountney  v. 
Pountney,  10  N.  Y.  Supp.  192;  Straus  v.  Straus,  14  N.  Y. 
Supp.  671. 

Where  wtffe  has  separate  property.— Collins 

V.  Collins,  80  N.  Y.  1;  Merritt  v.  Merritt,  99  N.  Y.  643; 
Jolmson  v.  Johnson,  151  App.  Div.  545,  136  N.  Y.  Supp. 
249;  MazweU  v.  Maxwell,  ^  Hun  566. 

Conditions     of    grantlnc. — Lowenthal     v. 

Lowenthal.  68  Hun  366,  22  N.  Y.  Supp.  858. 

Eedoetlon. — Hardy  v.  Hardy,  6  N.  Y.  Supp. 

300. 

Altattony  redoced. — Spats  v.  Spats,  189  App.  Div. 
438,  178N.  Y.  Supp.  567. 

8tlp«laaon  ftiing,  motion  for  Increase. — 

Parker  v.  Parker,  189  App.  Div.  603, 179  N.  Y.  Supp.  51. 

Payment. — Siiaw  v.  Shaw,  154  App.  Div.  324, 

138'  N.  Y.  Supp.  999. 

Belief  fkom  payment  of  pendente  Ute. — 

Poas  V.  Poas,  164  App.  Div.  213,  149  NT  Y.  Supp.  687. 

§  1170.  Custody  and  maintenance  of  chfldren,  and  support  of  plaintiff  in 
action  for  divorce  or  separation. 

Where  an  action  for  divorce  or  separation  is  brought  by  either  husband  or  wife,  the 
court,  except  as  otherwise  expressly  prescribed  by  statute,  must  give,  either  in  the  final 
judgment,  or  by  one  or  more  orders,  made  from  time  to  time  before  final  judgment,  such 
directions  as  justice  requires,  between  the  parties,  for  the  custody,  care,  education,  and 
maintenance  of  any  of  the  children  of  the  marriage,  and  where  the  action  is  brought  by 
the  wife,  for  the  support  of  the  plaintiff.  The  court,  by  order,  upon  the  application  of 
either  party  to  the  action,  or  any  other  person  or  party  having  the  care,  custody  and 
control  of  said  child  or  children  pursuant  to  said  final  judgment  or  order,  after  due  notice 
to  the  other,  to  be  given  in  such  manner  as  the  court  shall  prescribe,  at  any  time  after 
final  judgment,  may  annul,  vary  or  modify  such  directions,  or  in  case  no  such  direction 
or  directions  shall  have  been  made,  amend  it  by  inserting  such  direction  or  directions 

4M 


morev.  wetmore,  14V 
Div.  589,  39  N.  Y,  Supp.  804;  Allen  v.  Fanners'  L.  A  T. 
Co.,  18  App.  Div.  27,  45  N.  Y.  Supp.  398;  Delanoy  v. 
Delanoy.  19  App.  Div.  296,  46  N.  Y.  Supp.  106;  Sibley  v. 
Sibley,  76  App.  Div.  132,  78  N.  Y.  Supp.  743;  Goldie 
V.  Goldie,  77  App.  Div.  12.  79  N.  Y.  Supp.  268;  Jacobson 
V.  Jacobson,  85  Misc.  253, 148  N.  Y.  Supp.  341;  Bookman 
V.  Ryckman,  32  Hun  193;  Jacquin  v.  Jaoquin,  36  Hun  378; 
Sanford  v.  Sanford,  40  Hun  540:  Sanford  v.  Banford,  44 
Hun  563;  Mercer  v.  Mercer,  73  Hun  192,  25  N.  Y.  Supp. 
867;  Monerief  v.  Moncrief,  155  K.  Y.  Supp.  692. 

Be€rliiiln»tloii.-~CoUin8  v.  CoUins,  71  N.  Y.  269. 
revg.  10  Hun  272;  Shaw  v.  Shaw,  5  Miac.  497,  26  N.  Y. 
Supp.  715;  Starkweather  v.  Starkweather,  29  Hun  488. 


§  1171  CrVlL  PRACTICE  ACT  art  70 

as  justice  requires  for  the  custody,  care,  education  and  maintenance  of  any  such  child 
or  children  in  such  final  judgment  or  order  or  orders.  But  no  such  application  shall  be 
made  by  a  defendant,  or  any  other  person  or  party  having  the  care,  custody  and  control 
of  said  infant  or  infants,  unless  leave  to  make  ^e  same  shall  have  been  previously  granted 
by  the  court  by  order  made  upon  or  without  notice  as  the  court  in  its  discretion  may 
deem  proper  after  presentation  to  the  court  of  satisfactory  proof  that  justice  requires 
that  such  an  application  should  be  entertained.  (Am.  by  L.  1921,  ch.  199,  in  effect  Oct.  1, 
1921.) 

Dcrifmttoii.— Code  civ.  ^roo..    1 1771,    as   am.   by        Bteht  of  wtfe.— Earle  v.  Eatte,  158  App.  Dir. 

L.  1805,  ch.  891,  L.  1904,  oh.  339.  L.  1906.  ch.  297,  except  552,  143  N.  Y.  Supp.  841;  Lee  v.  Lee.  93  Muc  577.  157 

last  aentence;  ori^inany  reviaed  from  R.  8..  pt.  2.  6h,  8,  N.  Y.  Supp.  821. 

tit.  1.  i  59.    The  amendment  of  1921  made  to  conform  to  Modlintloii  off  Jadgmeot.— Noble  ▼.  Noble,  20  App. 

1 1771,  aa  am.  by  L.  1920,  oh.  489.  Div.  395,  40  N.  Y.  Supp.  820;  Meraeraau  ▼.  Meeeraaa, 

ConstttBtloiuilltF.— White  ▼.  White,  154  App.  Div.  51  Add.  Div.  461,  04  K- x  •  Supp.  835;  In  re  Haworth.  50 

250.  138  N.  Y.  Supp.  1982.  App.  Div.  393,  09  N.  Y.  Supp.  843;  Salomon  v.  Saloman. 

Ledslnttve  Intent.— Sibley  v.  Andrews.  226  N.  Y.  110.  101  Ai».  Div.  588,  92  N.  Y.  Sutc>.  184;  Newman  v.  New- 

AppUeatiott.— livinvton  v.  livimprton,   173  N.  Y.  man,  105  App.  Div.  63,  93  N.  Y.  Supp.  847;  De  Lamoutte 

377,  affg.  74  App.  Div.  261,  77  N.  Y.  Supp.  476;  Tonjea  v.  De  Lamoutte.  129  App.  Div.  283. 113  N.  Y.  Supp.  321; 

V.  Tonjea,  14  App.  Div.  542.  43  N.  Y.  Supp.  94lLWood  v.  Perrv  v.  Perry.  17  Miac  28.  39  N.  Y.  Supp.  868;  Gould  v. 

Wood.  61  App.  Div.  96.  70  N.  Y.  Supp.  72;  Weber  v.  GouVd.  18  Miac.  334.  42  N.  Y.  Supp.  147;  MoGowan  v. 

Weber.  93  App.  Div.  149,  87  N.  Y.  Supp.  579;  Kiraify  v.  McGowan,  22  Miac.  307.  47  K.  Y.  Supp.  996;  Cximmina  v. 

Sraify,  36  Misc.  407, 73  N.  Y.  Supp.  708;  Chamberlain  v.  Crimmina,  28  Hun  200;  Davia  v.  Davia.  160  N.  Y.  Snpp. 

Chamberlain,  63  Hun  96.  17  N.  Y.  Supp.  578:  Chamberfin  636;  Goklfiah  v.  Goldfiah.  193  App.  Div.  686.  184  N.  Y. 

V.  Chamberlin.  193  App.  Div.  784,  184  N.  Y.  Supp.  464;  Supp.  512;  Anderaon  v.  Anderaon.  110  Miac.  123.  179 

Leaser  v.  Lesaer.  114  Misc.  701.  N.  Y.  Supp.  865;  Harris  v.  Harris.  197  App.  Div.  646, 

Custody  off  children.— Price  v.  Price,  55  N.  Y.  656;  189  N.  Y.  Supp.  215:  Mabbett  v.  Mabbett  (1921).  197 

Davica  v.  Daviea.  75  N.  Y.  221;  Simon  v.  Simon,  6  Ai».  App.  Div.  654.  180  N.  Y.  Supp.  205;  Roeenwaaaer  v. 

Div.  409.  39  N.  Y.  Supp.  573,  affg.  15  Miac.  515,  37  N.  Y.  Rosenwasser  (1921),  117  Misc.  123.  190  N.  Y.  Supp.  774. 

Supp.  1121;  Osterhoudt  v.  Osterhoudt,  48  App.  Div.  74,  Amendment  of  judgment  to  provide  for  edueaAion  and 

62  N.  Y.  Supp.  529;  UUman  v.  Ullman,  151  App.  Div.  419,  maintenance  of  children. — Lesser  v.  Lesser,  114  Miac.  701; 

135  N.  Y.  Supp.  1080;  Leater  v.  Lester.  178  App.  Div.  205,  Peck  v.  Peck  (1921),  197  App.  Div.  026, 188  N.  Y.  Supp. 

165  N.  Y.  Supp.  187;  Day  v.  Day,  4  Misc.  235,  24  N.  Y.  942. 

Supp.  873;  Park  v.  Park,  24  Misc.  372(53  N.  Y.  Supp.  677;  Uftblllty  off  taoslMind  ffor  servtoo  off  attemoy  la 

People  ez  rel.  Brush  v.  Brown,  35  Hun  324;  Monjo  v.  obtalmlng  iBcreose  In  ftUmony. — Horn  v.  Sehmalhola, 


Monjo,  53  Hun  145,  6  N.  Y.  Supp.  132;  Allen  v.  AUera.  150  App.  Div.  333,  134  N.  Y.  Supp.  652. 

194  App.  Div.  96.  185  N.  Y.  Supp.  440.  Soetlon  cltod.~Matter  of  Brace.  105  Misc.  178.  173 

Innsdletlon  to  detonnlne  right  to  eaatody  off  N.  Y.  Supp.  636;  Phinney  v.  Andrus,  106  Misc.  717, 178. 

Ohlld.— People  ez  rel.  Hyland  v.  Hyland,  187  Avp.  Div.  N.  Y.  Supp.  760. 
374,  176  N.  Y.  Supp.  628. 

§  1171.  Security  for  payments  by  defendant  in  action  for  divorce  or  separa- 
tion; sequestration. 

Where  a  judgment  rendered  or  an  order  made  in  an  action  in  this  state  for  divorce 
or  separation,  or  a  judgment  rendered  in  another  state  for  divorce  upon  the  ground  of 
adultery,  or  for  separation  or  separate  support  and  maintenance  for  any  of  the  causes 
specified  in  section  eleven  hundred  and  sixty-one  of  this  act,  upon  which  an  action  has 
been  brought*  in  this  state  and  judgment  rendered  therein,  requires  a  husband  to  provide 
for  the  education  or  maintenance  of  any  of  the  children  of  a  marriage,  or  for  the  support 
of  his  wife,  the  court,  in  its  discretion,  also  may  direct  him  to  give  reasonable  security, 
in  such  a  manner  and  within  such  a  time  as  it  thinks  propa*,  for  the  payment,  from  time 
to  time,  of  the  sums  of  money  required  for  that  purpose.  If  he  fails  to  give  the  security, 
or  to  make  any  payment  required  by  the  terms  of  such  a  judgment  or  order,  whether 
he  has  or  has  not  given  security  therefor,  or  to  pay  any  sum  of  money  for  the  expenses 
of  the  plaintiff  or  for  her  support  and  maintenance  or  the  support  and  maintenance  of 
the  children  during  the  pendency  of  the  action  which  he  is  required  to  pay  by  an  order, 
the  court  may  cause  his  personal  property  and  the  rents  and  profits  of  his  r^  property 
to  be  sequestered,  and  may  appoint  a  receiver  thereof.  The  rents  and  profits  and  other 
property  so  sequestered  may  be  applied,  from  time  to  time,  under  the  direction  of  the 
court,  to  the  payment  of  any  of  the  sums  of  money  specified  in  this  section,  as  justice 
requires;  and  if  the  same  shall  be  insufficient  to  pay  the  sums  of  money  required,  the 
court,  on  application  of  the  receiver,  may  direct  the  mortgage  or  sale  by  the  receiver, 
under  such  terms  and  conditions  as  it  may  prescribe,  of  sufficient  of  his  real  estate  to 
pay  such  sums.    (Am.  by  L.  1921,  ch.  369,  in  effect  Oct.  1,  1921.) 

Dcrifmtloii.— Code   civ.    proc.,    11772,    as    un.  by  Award  after  lapse  off  lime.>-I>oerle  v.  Doerle,  96 

L.  1904,  ch.  318,  L.  1918,  ch.  189,  without  change  of  sub-  Miac.  72,  159  N.  Y.  Supp.  637. 

stance;  originally  revised  from  R.  S.,  pt.  2,  oh.  8,  tit.  1.  Appolntmeiit  of  reeelfcr  off  rente  and  Btoflte^— 

1 60.  Logan  v.  Logan,  125  App.  Div.  724, 110  N.  Y.  Supp.  174. 

In  coneral.— Gamer  v.  Carrier,  226  N.  Y.  114.  Bond  off  reoelfer.— Matter  of  Spies,  92  App.  Div.  176, 

Amendment  of  IfM.  purpose. —  Moore  v.  Moore,  143  86  N.  Y.  Supp.  1043. 

App.  Div.  428,  128  N.  Y.  Supp.  259.  Security^— Wilsoa  v.  Pinman,  182  N.  Y.  406,  revg.  99 

Applleatton.~DeIahunty  v.  Hake,  20  App.  Div.  430,  App.  Div.  41,  90  N.  Y.  Supp.  746;  Mansy  v.  Maaey,  119 

46  N.  Y.  Supp.  929;  People  ex  rel.  Ready  v.  Walsh,  132  App.  Div.  766,  104  N.  Y.  Supp.  541. 

App.  Div.  462, 116  N.  Y.  Supp.  839;  Donnelly  v.  West,  17  Parttes  to  setoetteation.— Foster  v.  Townsend,  68 

Hun  566;  Ryer  v.  Ryer,  33  Hun  116;  Ryckman  v.  Ryck-  N.  Y.  203. 

man,  34  Hun  235;  Sandfoid  v.  Sandford,  40  Hun  540;  Knftiveement»    aeeation    Immvper^— Websr    t. 

Sandford  v.  Sandford.  44  Hun  563;  Thompson  v.  Thomp-  Weber,  93  App.  Div.  149,  87  N.  Y.  Supp.  519. 

son,  52  Hun  456,  5  N.  Y.  Supp.  604;  Continental  Trust  Bnfereement  of  fotHgn  decree.— Lamde  v.  I^rnds* 

Co.  V.  Wetmoie,  67  Hun  9. 21  N.  Y.  Supp.  746;  Tompeis  v.  162  N.  Y.  406;  Moore  v.  Moore,  206  N.  Y.  97;  Moofs  v. 

Tompers.  159  N.  Y.  Supp.  817.  Moore,  142  App.  Div.  459,  126  N.  Y.  Supp.  936;  William, 


art.  70  MATMMONIAL  ACTIONS  §{  1172,  1173 

■on  T.  WinUyiffia,  109  App.  Dit.  507,  166  N.  Y.  Sapp.  Great«r  New  Yoik  oharter. — Monok  v.  Monck,  184  A.pp. 

423:  Tiedemann  v.  Tiedemaim,  172  App.  Div.  819,  lS8  Div.  6SA,  172  N.  Y.  Supp.  401. 

N.  Y.  Supp.  861;  Lery  v.  Doekendoiff;  177  App.  Div.  Afreement  rdeMlnc  haslwnd.— Levy  v.  Docken- 

249. 163  N;  Y.  Sapp.  436;  Wood  v.  Wood,  7  Misc.  579.  28  dotffT  177  App.  Div.  249.  163  N.  Y.  Supp.  436. 

N.  Y.  Supp.  154.  ftrfowcmenl  off  sepArmtloii  agraeiiMnt*— Phinney 


fk«Bi  trati*— Hoi«Iand  v.  Leaak.  154  App.     v.  Andnu.  108  Miec.  717,  178  N.  Y.  Supp.  760. 

Div.  101. 138  N.  Y.  Supp.  790.  SequMtnitloB  off  hmteod's  piopcrij  affter  ino^UI- 


■icniptlon  off  ptauoB  off  reilNd  poMnonian  under    caMoD  off  allmonj. — Sunit  v.  Sunit,  191  App.  Div.  570, 

181  N.  Y.  Supp.  631. 

§  1172.  Enforcement  by  contempt  proceedings  of  judgment  or  order  in  action 
for  divorce  or  separation. 

Where  the  husband,  in  action  for  divorce  or  separation,  or  for  the  enforcement  in  this 
state  of  a  judgment  for  divorce  or  separation  rendered  in  another  state,  makes  default 
in  paying  any  sum  of  money  as  required  by  the  judgment  or  order  directing  the  payment 
thereof,  and  it  appears  presumptively,  to  the  satisfaction  of  the  court,  that  payment  can- 
not be  enforced  by  means  of  the  sequestration  of  his  property,  or  by  resorting  to  the 
security,  if  any,  given  as  prescribed  by  statute,  the  court,  in  its  discretion,  may  make  an 
order  requiring  the  husband  to  show  cause  before  it  at  a  time  and  place  therein  specified 
why  he  should  not  be  punished  for  his  failure  to  make  the  payment;  and  thereupon  pro- 
ceedings must  be  taken  to  punish  him,  as  prescribed  in  article  nineteen  of  the*judiciary 
law  for  the  punishment  of  a  contempt  of  court  other  than  a  criminal  contempt,  and  where  the 
judgment  or  order  directs  the  payment  to  be  made  in  instahnents,  or  at  stated  intervals, 
failure  to  make  such  single  payment  or  instahnent  may  be  punished  as  therein  pro- 
vided, and  such  punishment,  either  by  fine  or  commitment,  shall  not  be  a  bar  to  a  sub- 
sequent proceeding  to  punish  him  as  for  a  contempt  for  his  failure  to  pay  subsequent 
instahnents,  but  for  such  purpose  he  may  be  proceeded  against  under  the  said  order  in 
the  same  manner  and  with  the  same  ^ect  as  though  such  instahnent  payment  was 
directed  to  be  paid  by  a  separate  and  distinct  order,  and  the  provisions  of  section  seventy- 
two  of  the  civil  rights  law  are  hereby  superseded  so  far  as  they  are  in  conflict  herewith. 
8uch  order  to  show  cause  may  also  be  made  without  any  previous  sequestration  or  direc- 
tion to  give  security  where  the  court  is  satisfied  that  they  would  be  ineffectual.  No 
demand  of  any  kind  upon  the  husband  shall  be  necessary  in  order  that  he  be  proceeded 
against  and  punished  for  failure  to  make  any  such  payment  or  to  pay  any  such  instal- 
ment.   (Amended  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

Derlvatlaii*— Code    dv.    proc.,  ( 1773,    u    am.    by  46  N.  Y.  Supp.  106;  Goldie  v.  Goldie,  77  App.  Div.  12.  79 

L.  1909,  cfa.  S5,  L.  1919.  cb.  478.  without  change  of  sub-  N.  Y.  Supp.  268;  EHstamo  v.  Diatasio.  26  Miao.  491.  67 

■tanoe.    The  amendment  of  1921  made  to  correapond  with  N.  Y.  Supp.  672;  Ryckman  v.  Ryokman,  34  Hun  235; 

code  eiv.  proo..  (  1773.  as  amended  by  L.  1920,  ch.  216.  Whitney  v.  Whitney.  11  N.  Y.  Supp.  582;  Zimmennan  v. 

BcfcKBCM. — Contempt  punishable  civilly,  judiciary  Zimmerman,  14  N.  Y.  Supp.  444;  Dikeman  v.  Dikeman, 

U  i  753;  prooeedincs  to  punish  a  civil  contempt  of  court,  108  Misc.  400, 177  N.  Y.  Supp.  506;  Matske  v.  Matske, 

hufidaiy  1.,  ii  754-781.  185  App.  Div.  533,  173  N.  Y.  Supp.  244. 

EwMdy  caduire,— Milla  v.  Mills.  95  Misc.  231.  158  Order  to  sliow  omae.— Uttal  v.  Uttal.  140  App.  Div. 

N.  Y.  Supp.  753.  255,  125  N.  Y.  Supp.  2;  Wulff  v.  Wulff,  151  App.  Div.  22, 

AMUeatloilw— Stanley  v.  Stanley,  116  App.  Div.  644.  135  N.  Y.  Supp.  289;  Weich  v.  Weich.  59  Misc.  238,  110 


IQl  N.  Y.  Supp.  725;  Stewart  v.  Stewart,  127  App.  Div.  N.  Y.  Supp.  201;  Aiken  v.  Aiken,  96  Misc.  561.  160  N.  Y. 

724,  111  N.YT  Supp.  734;  Sutton  V.Sutton,  145  App.  Div.  876;  GoMman  v.  Ookiman,  103  Misc.  700.  171  N.  Y. 

845,  130  N.  Y.  Supp.  868;  MUls  v.  Mills,  95  Misc.  231. 158  Supp.  26;  Haas  v.  Haas  (1921).  197  App.  Div.  619,  187 

N.  Y.  Supp.  753;  Matter  of  Sims,  57  Hun  433.  11  N.  Y.  N.  Y.  Supp.  494;  People  ex  rel.  Allen  v.  Wa«ner  (1921), 

Supp.  211.                                             •  117  Misc.  526,  191  N.  Y.  Supp.  697. 

Bbfoneiiwiift   In  jnneraL — Lynde   v.    Lynde,    162        Servlea  of  order. — Can-  v.  Carr,  64  Misc.  435, 

N.  Y.  406;  Sibley  v.  Sibley.  66  App.  Div.  562,  73  N.  Y.  118  N.  Y.  Supp.  625;  Wulff  v.  Wulff,  74  Misc.  213, 133  N. 

Supp.  244;  Conklin  v.  ConkKn,  125  App.  Div.  280,  109  Y.  Supp.  807. 

N.  Y.  Supp.  189;  Kraussv.  Krauss.  127  App.  Div.  743,  111  PHiftrty  no  defense. — Burdiok  v.  Burdick,  183  App. 

N.  Y.  Supp.  790;  MeGlynn  v.  MoGlynn,  87  Miae.  12.  74  Div.  488,  171  N.  Y.  Supp.  247;  Holtman  v.  Holtman,  6 

N.  Y.  Supp.  744;  Hayes  v.  Haves.  74  Misc.  533.  134  N.  Y.  Misc.  266.  26  N.  Y.  Supp.  762;  Young  v.  Young.  35  Misc. 

Supp.  482;  Matter  of  Clark,  20  Hun  551 ;  Weill  v.  Weill.  10  335.  71  N.  Y.  Supp.  944;  Strobridge  v.  Stiobiidge.  21  Hun 

N.  Y.  Supp.  627.  288;  Ryer  v.  Ryer.  33  Hun  1 16;  Ryckman  v.  Ryckman,  34 

DIsmlsaal  of  eomplalnt^—Hayes  v.  Hayes,  150  App.  Hun  235;  Brisbane  v.  Brisbane,  84  Hun  339;  Matter  of 

Div.  842.  135  N.  Y.  Supp.  225;  Naveja  v.  Naveja,  110  Ryckman,  39  Hun  646;  Ward  v.  Ward,  21  N.  Y.  Supp. 

Misc.  279.  179  N.  Y.  Supp.  881.  795;  Mercer  v.  Mercer,  25  N.  Y.  Supp.  867. 

Fayment  to  son. — Bnllv.  Brill,  148  App.  Div.  63, 131  Fine  for  non^MynwBt  of  alunony.— Turner  v. 

N.  Y.  Supp.  1030.  Woolworth.  221  N.  Y.  425. 

Ploeedvre* — Delanoy  v.  Delanoy,  19  App.  Div.  295, 

§  1173.  Costs  in  action  for  divorce  or  separation. 

The  final  judgment  in  an  action  for  divorce  or  separation  may  award  costs  in  favor 
of  or  against  either  party,  and  an  execution  may  be  issued  for  the  collection  thereof ,  as 
in  an  ordinary  case;  or  the  court,  in  the  judgment,  or  by  an  order  made  at  any  time, 
may  direct  the  costs  to  be  paid  out  of  any  property  sequestered,  or  otherwise  in  the  power 
of  the  court. 

DHfiattan* — Code  civ.  proc.,  1 1769,  second  sentence;  oiiginally  revised  from  R.  S.,  pt.  2,  ch.  8,  tit.  1,  (  58. 


S§  1174-1176  CIVIL  PRACTICE  ACT  art.  70 

§  1174.  Judgment  in  matrimonial  action  must  be  rendered  by  court. 

In  an  action  to  annul  a  marriage  or  for  a  tlivorce  or  separation,  judgment  cannot  be 
taken,  of  course,  upon  a  referee's  report.  Where  a  reference  is  made  in  such  an  action, 
the  testimony  and  the  other  proceedings  upon  the  reference  must  be  certified  to  the  court 
by  the  referee  with  his  report;  and  judgment  must  be  rendered  by  the  court. 

Dtllf  CtoB.— Code  civ.  proc,  (  1229,  without  chanice  of  Perkiiifl  v.  Perldna,  130  App.  Div.  193,  114  N.  Y.  Suro. 
gubitanee;  originaUy  revised  from  general  rules  of  pree-  960;  Phillips  v.  Phillips,  24  Miso.  334,  52  N.  Y.  Supp.  489; 
doe  (1874),  87,  92.  Goldie  v.  Goldie,  39  Misc.  389,  79  N.  Y.  Supp.  351;  Me- 


Jl         - 

required  for  judgment  of  divorce,  rules  of  civil  practice,  Harding  v.  Harding,  43  N.  Y.  Super.  Ct.  27. 

275.  282, 283.  W1»CK  deelsloii  anlnst  dh«m.— Smith  ▼.  Smith,  7 

Eeferee's  report.— Bowe  v.  Bowe.  55  Misc.  403,  408,  Misc.  305,  28  N.  Y.  Supp.  136;  Mathews  v.  Matberws,  53 

106  N.  Y.  Supp.  646.  Hun  244,  6  N.  Y.  Supp.  589. 

Biamtnanon  off  tesUmony  by  eonrt.— Oorham  v.  New  Mai,— Perkins  ▼.  Perkins,  130  App.  Div.  108,  114 

Oorham,  40  App.  Div.  564,  58  N.  Y.  Supp.  50;  Goldner  v.  N.  Y.  Supp.  960;  Hvnt  v.  Hunt,  75  Misc.  209,  135  N.  Y. 

Goldner,  49  App.  Div.  395,  63  N.  Y.  Supp.  431;  Galloway  Supp.  80. 
V.  Galloway,  92  App.  Div.  300,  86  N.  Y.  Sxipp.  1078; 

§  1176.  Interlocutory  judgment  in  action  to  annul  a  marriage  or  for  divorce. 

In  an  action  brought  for  judgment  annulling  a  marriage,  or  divorcing  the  parties  and 
dissolving  a  marriage,  the  decision  of  the  court  or  report  of  the  referee  must  be  filed  and 
interlocutory  judgment  thereon  must  be  entered  within  fifteen  days  after  the  party  be- 
comes entitled  to  file  or  enter  the  same,  and  can  not  be  filed  or  entered  after  the  expiration 
of  said  period  of  fifteen  days  unless  by  order  of  the  court  upon  application  and  sufficient 
cause  being  shown  for  the  delay.  The  interlocutory  judgment,  in  the  discretion  of  the 
court,  may  provide  for  the  pa3nnent  of  alimony  or  for  the  support  and  maintenance  of 
the  children  of  the  marriage  until  the  interlocutory  judgment  beocnnes  final  or  until 
the  entry  of  final  judgment;  it  may  include  a  judgment  for  costs,  when  costs  are  awarded, 
in  which  case  said  judgment  for  costs  shall  be  docketed  by  the  clerk,  and  thereupon  shall 
have  the  same  force  and  effect  as  if  docketed  upon  the  entry  of  final  judgment  therein, 
except  that  it  shall  not  be  enforceable  by  execution  or  punishment  imtii  the  interlocutory 
judgment  becomes  the  final  judgment  or  until  the  entry  of  final  judgmait  in  said  action. 

DerlVfttloii.— Code  civ.  proc.,  (  1774,  as  am.  by  L.  1902,  App.  Div.  790.  135  N.  Y.  Supp.  248;  Shaw  v.  Shaw,  154 
eh.  364.  L.  1903,  oh.  488.  L.  1906.  ch.  537.  L.  1019.  ch.  277,  App.  Div.  324,  135  N.  Y.  Supp.  954;  Rothstein  v.  Roth- 
third  and  last  sentences,  without  chan^  of  substance,  stem,  40  Misc.  101, 81  N.  Y.  Supp.  343;  Gibson  v.  Gibson, 
except  words  "or  for  the  support  and  mamtenanoe  of  the  40  Miso.  103,  81  N.  Y.  Supp.  34;  Townsend  v.  Townsemd, 
children  of  the  marriage,"  are  new.  50  Misc.  277, 100  N.  Y.  Supp.  464;  Kinc  v.  iOns,  91  Misc. 

Interloeatory  Jatenent.— Brvon    v.    Bryon.    134  254,154  N.   Y.  Supp.  794;  Watkins  v.  Watlnns  (1921), 

App.  Div.  320. 119  N.  Y.  Supp.  41;  Gary  v.  Gary,  144  App.  197  App.  Div.  489,  189  N.  Y.  Supp.  860. 
Div.  846,  129  N.  Y.  Supp.  444;  Burton  v.  Burton.  150 

ft 

§  1176.  Final  judgment  in  action  to  annul  a  marriage  or  for  divorce. 

Three  months  after  the  entry  of  the  interlocutory  judgment  in  an  action  brought  for 
judgment  annulling  a  marriage  or  divorcing  the  parties  and  dissolving  a  marriage  such 
interlocutory  judgment  shall  become  the  final  judgment  as  of  course  unless  the  decision 
of  the  court  or  report  of  the  referee  shall  require  and  the  interlocutory  judgment  shall 
provide  for  the  entry  of  final  judgment  or  unless  for  sufiieient  cause  the  court  in  the 
meantime  shall  have  otherwise  ordered.  If  the  interlocutory  judgment  provides  for  the 
entry  of  final  judgment  such  final  judgment  must  be  entered  within  thirty  days  after  the 
expiration  of  said  period  of  three  months  and  cannot  be  entered  after  tJie  expiration  of 
such  period  of  thirty  days  except  by  order  of  the  court  on  application  and  sufficient 
cause  being  shown  for  the  delay. 

DerlTStloii.— Code  dv.  proc.,  1 1774,  as  am.  by  L.  1902,  Howatt  v.  Howatt.  158  App.  Div.  28,  152  N.  Y.  Supp. 
ch.  364.  L.  1903,  ch.  488,  L.  1905,  oh.  537,  L.  1919,  ch.  277,  908;  KeUogg  v.  Kellogg,  183  App.  Div.  236,  171  N.  T. 
fourth  and  fifth  sentences,  without  change  of  substance.  Supp.  39;  Adams  v.  Adams,  57  Misc.  150. 106  N.  Y.  8iih>. 


FlDftl  Jndgment.— Matter  of  Crandall.  196  N.  Y.  127.      1064;  Brown  v.  Brown,  63  Misc.  110,    115  N.  Y.  Supp. 
reyg.  127  App.  Div.  945,  111  N.  Y.  Supp.  1115;Bemsott      1039;  Bishop  v.  Bishop.  82  Misc.  676,  1^ 
V.  Bemxott.  122  App.  Div.  543.  107  N.  Y.  Supp.  424;       143;  Wood  v.  Wood,  141  N.  Y.  Supp.  929. 
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art.  71  ACTION  FOR  PENALTY,  ETC.  §§  1177-1180 


C' 


ARTICLE  71 
Action  for  penalty,  forfeiture  or  on  forfeited  recognizance 

t 

Sec.  1177.  When  Mtion  for  penalty  or  forfeiture  cannot  be  maintained. 

1178.  Action  for  penalty  or  forfeiture  to  people. 

1179.  Action  for  penalty  or  forfettuie  by  persen  a^rieyed. 

1180.  Action  for  penalty  or  forfeiture  by  common  informer. 

1181.  When  action  by  common  informer  not  barred  by  a  ^^ooneluflire  recovery. 

1182.  When  part  of  a  penalty  or  forfeiture  may  be  reooveied. 

1183.  Action  to  recover  pereonal  property  forfeited  for  treason. 

1184.  Forfeiture  of  and  action  on  reoognuance. 

§  1177.  When  action  for  penalty  or  forfeiture  cannot  be  maintained. 

^  Whenever,  by  the  deqision  of  the  appellate  division  of  the  supreme  court,  a  constructibn 
IS  given  to  a  statute,  an  act  done  in  good  faith  and  in  confonnity  to  that  construction, 
after  the  decision  was  made  and  before  a  reversal  thereol  by  the  court  of  appeals,  is  so 
far  valid  that  the  party  doing  it  is  not  liable  to  any  penalty  or  forfeiture  for  an  act  that 
was  adjudged  lawful  by  the  decision  of  the  court  below.  This  section  does  not  control 
or  affect  the  decision  of  the  court  of  appeab  upon  an  appeal  actually  taken  before  the 
reversal. 

Derlratloil.— Code    civ.    proc.,  \  1961,    as    am.    by  See  Hollaman  v.  El  Aroo  Mines  Co.,  137  App.  Div.  862, 

L.  1895,  ch.  946,  without  change;  oncinaUy  revised  from  122  N.  Y.Supp.  852.    This  and  the  following  sections  to 

R.  S..  pt.  3,  ch.  9,  tit.  3.  i  66.    In  the  code  dv.  proc.,  (  1966  inclusive  are  here  included  in  art.  71  on  "action  for 

chMsification  this  section  is  included  under  **aotio&  in  penalty,  forfeiture  or  on  forfeited  reeognisanoe  "  appli- 

briialf  of  the  people."    Its  provisions  are  general  and  apply  cable  to  actions  in  behalf  of  the  peopje  and  also  to  actions 

also  to  actions  1^  private  iMrsons  for  fines  or  penalties,  brought  by  private  persc»s. 

• 

§  1178.  Action  for  penalty  or  forfeiture  to  people. 

Where  real  or  personal  property  has  been  forfeited,  or  a  penalty  incurred,  to  the  people 
of  the  state,  or  to  an  officer,  for  their  use,  pursuant  to  a  provision  of  law,  the  attorney- 
general,  or  the  district  attorney  of  the  county  in  which  the  action  is  triable,  if  such  action 
has  not  already  been  brought  by  the  attorney-general,  must  bring  an  action  to  recover 
the  property  or  penalty  in  a  court  having  jurisdiction  thereof.  Where  the  supreme  court 
and  a  justice's  court  have  concurrent  jurisdiction  of  the  action,  it  may  be  brought  in 
either,  at  the  election  of  the  attorney-general  or  district  attorney.  A  recovery  in  such  an 
action  bars  the  recovery  in  any  other  action  brought  for  the  same  cause. 

Dcffif»«loii.~Code  chr.  proc.,    11962.     The    words  AppUcfttton.— People  v.  Belknap.    58  Hun  241,  12 

*' if  such  action  has  not  alresdy  been  Drought  by  the  attor-  N.  T.  Supp.  143;  People  v.  Lamb.  85  Hun  171,  173,  32 

nfl|S^-geneial."  are  new,  and  erolain  themselves.    I  1962,  N.  Y.  Supp.  584. 

originally  revised  from  code  of  proc..  (  447;  R.  9..  pt.  3,  Impruomneiit  nntQ  fMyment  of  flue.— Chapman 

chJS.  tit.  6,  %  3,  aist  sentence,  and  part  of  %  4.  v.  Selover,  225  N.  Y.  417. 

I. — ^Actions  for  penslties   by   persons   ag-  Sectloil  Cited. — Municipal  Qas  Co.  v.  PubUc  Service 


grieved,  C.  P.  A.,  H 1179, 1182.     Arrest  in  actions  to  k-      Commission,  225  N.  Y.  89. 
recover.  Id.,  (  826;  J.  Ct.  A.,  (61- 

§  1179.  Action  for  penalty  or  forfeiture  by  person  aggrieved. 

Where  a  penalty  or  forfeiture  is  given  by  a  statute  to  a  person  aggrieved  by  the  act 
or  omission  of  another,  the  person  to  whom  it  is  given,  if  it  is  pecuniary,  may  maintain  an 
action  to  recover  the  amount  thereof;  or,  if  it  consists  of  the  forfeiture  of  a  chattel,  he 
may  maintain  an  action  to  recover  the  chattel  or  its  value  or  other  damages,  as  the  case 
requires. 

DCfflfatton.— Code  civ.  proc.,  (  1893,  without  change;  certain  officers  to  recover  penalty  or  forfeiture.  Id.,  (  1178; 

oripnally  revised  from  R.  S.,  pt.  3,  ch.  8,  tit.  6,  (  1.  action  to  recover  penalty  to  people  of  state,  Id..  Ol78. 

■eiJeffcncM. — Action  to  be  brought  within  three  years,  Appllaitloii. — City  of  Brooklyn  v.  Nassau  Elec.  R. 

C.  P.  A.,  1 49;  where  penalty  given  to  any  perwn  who  will  Co.,  44  App.  Div.  462.  61  N.  Y.  Supp.  33;  People  v. 


§  1180.  Action  for  penalty  or  forfeiture  by  conunon  informer. 

Where  a  penalty  or  forfeiture  is  given  by  a  statute  to  any  person  who  sues  therefor,  an 
action  to  recover  it  may  be  maintained  by  any  person  in  his  own  name;  but  the  action 
cannot  be  compromised  or  settled  without  the  leave  of  the  court  in  which  it  is  brought. 

*So  in  original. 


§§  1181-1184  CIVIL  PRACTICE  ACT  art.  71 

Dcrifmtkm.— Code  dv.  proc.  (  1894,  without  chwge:  In  geiMrml.— Bellinger  v.  Biige,  64  Hun  61JU  7  N.  T. 

oziffinfLUy  revised  from  R.  B..  pt.  3,  oh.  8,  tit.  6.  1 6,  in  Supp.  606;  Peoj^le  v.  Belknap,  68  Hun  243,  12  N.  Y. 

iwrt,  and  (6.  Supp.  143;  Anownt  City  Sportsman's  Club  t.  MiUer. 

BcTeffence. — ^Action    to   be    commenced   within    one  7  Lana.  412;  Seward  v.  Beadi,  29  Barb.  239. 
year,   C.   P.   A.,   (52. 


§  1181.  When  action  by  common  inf  oimer  not  barred  by  a  collusive  recovery. 

In  an  action  to  recover  a  penalty  or  forfeiture  given  by  a  statute,  brought  by  any 
person  other  than  the  person  aggrieved,  or  a  public  officer,  the  plaintiff  may  recover, 
notwithstanding  the  recovery  of  a  judgment,  for  or  against  the  defendant,  in  an  action 
brought  therefor  by  another  person,  if  he  establishes  that  the  former  judgment  was  re- 
covered collusively  and  fraudulently. 

DerlTsttOB. — Code  dv.  proc,  1 1896,  without  change;  originally  reviaed  from  R.  S.,  pt.  3,  ch.  8,  tit.  6,  1 14. 

§  1182.  When  part  of  a  penalty  or  forfeiture  may  be  recovered. 

Where  a  statute  gives  to  a  person  aggrieved  or  to  a  common  informer  or  to  the  people 
of  the  state  or  to  an  officer  for  their  use  a  pecuniary  penalty  or  forfeiture  not  exceeding 
a  specified  sum,  an  action  may  be  maintained  to  recover  the  sum  specified;  and  th^ 
court,  jury  or  referee,  by  which  or  by  whom  the  issues  of  fact  are  tried,  or,  where  judg- 
ment is  taken  by  default  for  failure  to  app^r  or  plead,  the  damages  are  ascertained,  may 
award  to  the  plaintiff  the  whole  sum,  or  such  a  part  thereof  as  he  or  it  deems  proportion* 
ate  to  the  offence. 

DeiiVBtloil, — Code  dv.  proc.,  (  1898.  without  change     which  expreasly  makes  the  sj^ction  applicable  to  actions 
of  substance;  oriffnally  revised  Jtrom  R.  8.,  pt.  3,  ch.  8,     for  penalties  and  forfeitures  in  behalf  of  the  people, 
tit.  6.  i  15.    The  new  words  cover  code  dv.  proc.,  (  1964,         AQthorlty  to  fit  awmrd  to  oflbiiflc. — Loueks  ▼.  Stand- 
ard Oil  Co.,  224  N.  Y.  99. 

§  1183.  Action  to  recoverjpersonal  property  forfeited  for  treason. 

Where  personal  property  is  forfeited  to  the  people  upon  a  conviction  of  outlawry  for 
treason,  the  attorney-general  must  bring  and  may  maintain  an  action  to  recover  the 
same  or  the  value  thereof,  or  such  other  action  founded  upon  the  forfeiture  as  might  be 
maintained  by  a  private  person  who  had  acquired  title  to  the  property. 

DeilvAtloii. — Code  dv.  proc.,  (  1982,  without  change;     relating  to  real  property  fozfeited  for  treMon,  have  been 
originally  revised  from  R.  B.,  pt.  1,  oh.  9,  tit.  13,  ( 2.     induded  in  publio  landk  law  (H  189o-139g>. 
The  provisions  of  code  dv.  proc..  ii  1977-1981,  inoliudve, 

§  1184.  Forfeiture  of  and  action  on  recognizance. 

Where  the  condition  of  a  recognizance  is  broken,  an  order  of  the  court  directing  ihe 
prosecution  of  the  recognizance  is  a  sufficient  forfeiture  thereof.  Where  a  recognizance 
to  the  people  is  forfeited,  it  is  not  necessary  in  an  action  to  recover  the  penalty  thereof 
to  allege  or  prove  any  damages  by  reason  of  the  breach  of  the  condition;  but  where  the 
people  are  entitled  to  judgment  therein,  they  must  have  judgment  absolute  for  the 
f)enalty  of  the  recognizance. 

Derlvmtloii.~Code  dv.  proc..  |f  1965,   1966,  without  AppUcftMon.— People  v.  Pettii,  74  N.  Y.  320;  Lute* 

change  of  substance.     §  1965,  originally  revised  from  v.  fflielley,  40  Hun  197. 

R.  S.,  pt.  3,  ch.  8.  tit.  6,  §  31.    §1966,  af  am.  by  L.  1909,  Interest.— People  v.  Parid.  217  N.  Y.  24. 

ch.  65;  originally  reviaed  from  A.  S.,  pt.  3,  oh.  8,  tit.  6^  .      . 
§29. 


art.  72  ACTIONS  BY  JUDGMENT  CREDITORS  §§  1185-1188 


ARTICLE  72 
Actions  by  judgment  creditors 

Bee.  1186.  Action  to  charge  defendants  not  penonaUy  mmunoned;  proviaonal  remediet. 

186.  Complaint  in  action  against  defendants  not  Mmmoned. 

187.  AiMwer  in  action  againiit  defendants  not  summoned. 

188.  Judgment  and  costs  in  action  aninst  defendants  not  snmmoned. 

189.  Judgment  creditor's  action  for  ajscorenr  and  satisfaction.  . 

100.  To  what  county  execution  must  have  issued. 

101.  What  property  may  be  reached. 

102.  Interest  oi  judgment  debtor  in  land  contract  may  be  reached  and  spplied. 

193.  Injunction  may  be  issued.    . 

194.  Receiver  may  be  appointed. 

195.  How  discovery  may  be  compelled. 

196.  Application  of  provisions  for  action  of  discovery;  what  prvqpeity  cannot  be  reached^ 

§  1186.  Action  to  charge  defendants  not  personally  summoned;  provisional 
remedies. 

After  the  recovery  of  a  judgment  against  joint  debtors,  under  a  complaint  demanding 
judgment  for  a  sum  of  money  against  tvo  or  more  defendants  alleged  to  be  jointly  in- 
debted upon  a  contract,  an  action  may  be  maintained  by  the  judgment  creditor  against, 
one  or  more  of  the  defendants  who  were  not  summoned  in  the  original  action,  to  procure 
a  judgment  charging  his  or  their  property  with  the  sum  remaining  unpaid  upon  the 
original  judgment.  For  the  purpose  of  obtaining  an  order  of  arrest,  an  injunction  order 
or  a  warrant  of  attachment,  the  action  is  regarded  as  being  founded  upon  the  contract 
upon  which  the  original  judgment  was  recovered. 

DcrlrBtloa.— Code  dv.  proc^,  |ft  1937,  1940,  without  Stahl  v.  Stahl,  2  Lans.  60;  Prince  v.  Cujas,  7  Robt.  76. 

efaange  of  sabstanee.    1 1937,  origmaDy  a  substitute  for  Ilefeiise  to  0«coDd  acttoik-^Morey  v.  Traoey,  92 

eode  of  proc.  {  375.  N.  Y.  6S1;  Hofferberth  v.  Nash,  191  N.  Y.  446,  affg.  117 

AMllaitloB«-*Austin  v.  Bawdon,  44  N.  Y.  63;  Masten  App.  Div.  284,  102  N.  Y.  Supp.  817;  Bath  Gas  L.  Go.  v. 

T.  BlaekweU,  8  Hun.  313:  Organ  v.  Wall,   19  Hun  134;  Rowland,  84  App.  Div.  663,  82  N.  Y.  Supp.  841,  affd.. 

Decker  v.  Kitchen,  26  Hun  173;  Ticknor  v.  Kennedy,  178  N.  Y.  681. 
4  Abb.  N.  8.  417;  Harper  v.  Bangs.  18  How.  I^.  457; 

§  1186.  Complaint  in  action  against  durfendants  not  summoned. 

The  complaint  in  such  an  action  must  be  verified,  must  contain  an  attention  that  the. 
judgment  has  not  been  paid,  and  must  ^te  the  sum  remaining  unpaid  thereupon  at  the . 
time  of  the  verification. 

Dciff»tl9n.--Code  dr,  psoc.,  1 1938^  without  change  of  labfltanoe;  orisuiaUy  nviaed  from  code  of  proc,  1 378. 

§  1187.  Answer  in  action  against  defendants  not  summoned. 

The  defendant's  answer  in  such  action  is  restricted  to  defences  or  counterclaims  which 
he  nfdght  have  made  in  the  ori^nal  action  if  the  summons  therein  had  been  served  upon 
him  when  it  was  first  served  upon  a  defendant  jointly  indebted  with  him;  objections  to 
the  judgment;  and  defences  or-  countj^rdaimfl  which  have  arisen  since  it  was  rendered. 

DcvlmttMl^— Gode  dv.  proc.,  §  1989,  without  change         Statute  of  lllBlt»ti0ll«.r~Mapiee  v.  Maokay, 

of  eubitanee;  originally  revised  from  code  of  proc..  1 379.  89  N.  Y,  146;  Kramer  v.  Schatikin,  27  Miac  206,  67  N. 

^^Oftjeettons  to  the  iodgmeDt.'*— Long  v.  Stafford.  Y.  Supp.  803:  Gibson  v.  Van  Dersee,  14  Abb.  N.  S.  Ill; 

108  N.  Y.  274.  Berlin  v.  Hall,  48  Barb.  442;  Broadway  Bank  v.  Luff, 

**]lereiiMt«'*->Merehanta'  Exchange  Bank  v.  Waite-  51  How.  Pr.   479. 
dder,  14  Hun  47;  Freeman  v.  Barrowcfiffe,  44  N.  Y. 
uper.  C^  818. 

§  1188.  Judgment  and  costs  in  action  against  defendants  not  summoned. 

Where  the  judgment  in  such  action  is  in  favor  of  the  plaintiff,  it  must  determine  the 

im  remaining  unpaid  upon  the  original  judgment;  and  it  may  be  docketed,  and  an 

lecution  may  be  issued  thereupon,  as  if  it  was  a  judgment  for  the  sum  so  remaining 

inpaid,  and  tiie  costs,  if  any.    Costs  must  be  awarded  as  if  the  action  was  brought  upon 

he  original  contract  and  the  sum  so  remaining  unpaid  had  been  recovered  therein. 

• — Gode  dv.  proc,  1 1941.  without  change  of  subetance;  originaUy  revised  from  code  of  proc,  |  380l 

4m 


$f  1189,  1190 


CIVIL  PRACTICE  ACT 


art.  72 


§  1189.  Judgment  creditor's  action  for  discovery  and  satisfaction. 

When  an  execution  against  the  property  of  a  judgment  debtor  issued  out  of  a  court 
of  record,  as  prescribed  in  the  next  section,  has  been  returned  wholly  or  partly  unsatisfied, 
the  judgment  creditor  may  maintain  an  action  against  the  judgment  debtor  and  any 
other  person  to  compel  the  discovery  of  any  thing  in  action  or  other  property  belon^ng 
to  the  judgment  debtor,  and  of  any  money,  thing  in  action  or  other  property  due  to  him, 
or  held  in  trust  for  him;  to  prevent  the  transfer  thereof  or  the  pa3rment  or  delivery  thereof 
to  him  or  to  any  other  person;  and  to  procure  satisfaction  of  the  plaintiff's  demand. 
Where  the  execution  was  issued  as  prescribed  in  section  eleven  himdred  and  nine  of  this 
act,  and  a  defendant  not  summoned  in  the  original  action  is  made  a  defendant  in  an 
action  brought  under  this  section,  personal  property  owned  by  him  jointly  with  the 
defendants  summoned  or  with  any  of  them  may  be  applied  to  the  satisfaction  of  the 
plaintiff's  demand  as  prescribed  in  this  article. 


DerlTmtloii. — Code  civ.  proc.,  (  1871,  without  change 
of  flubfftanoe;  originally  revised  from  R.  S.,  pt.  3,  ch.  1, 
tit.    2.    §38.   in   part. 

Eeffwencw. — Injunction  restraining  debtor  from 
disposing  of  property.  C.  P.  A.,  (878;  creditor's  action 
to  set  aside  convQvance  by  deceased  insolvent  debtor, 
penonal  property  I.,  f  19;  action  to  reach  debtor's  in- 
come  of  trust  fund,  real  property  1.,  (  08. 

In  genenl. — Flnt  Nat.  Bank  v.  Dunn,  97  N.  Y. 
149;  Matter  of  Clover,  8  App.  Div.  556,  40  N.  Y.  Siipp. 
886.  aftd.,  154  N.  Y.  443;  Home  Bank  v.  Brewster  A  Co., 
15  App.  Piv.  388,  44  N.  Y.  Supp.  54;  Koechel  v.  Lei- 
binger,  etc.,  Brewing  Co.,  26  App.  Div.  579.  50  N.  Y. 
Supp.  568;  Matter  cJGough,  31  App.  Div.  307,  52  N.  Y. 
Supp.  627;  Rosselle  v.  Klon.  42  App.  Div.  316,  59  N.  Y. 
Supp.  94;  Sherman  v.  Tucker.  60  App.  Div.  127,  09  N. 
Y.  dupp.  850;  Hubbard  v.  United  Wireless  TeL  Co.,  62 
Misc.  538,  115  N.  Y.  Supp.  1016;  Rover  Wheel  Co.  v. 
Fielding.  31  Hun  274;  Weaver  v.  Haviland,  68  Hun  376, 
22  N.  Y.  Supp.  1012.  affd.,  142  N.  Y.  534;  Castxiotis  v. 
Guaranty  Trust  Co..  229  N.  Y.  74. 

"Ptopertr,**  what  coiuittates.— National  Park 
Bank  v.  Billings.  144  App.  Div.  536,  129  N.  Y.  Suro. 
846;  KoeUho£fer  v.  Peteraon,  82  Misc.  180,  143  N.  Y. 
Supp.  353. 

AbpIlM  only  to  creditors'  bills. — ^Trotter  v.  lisman, 
199NrY.  497,  aflfg.  131  App.  Div.  932.  116  N.  Y.  Supp. 
1149. 

Gondltloiu  iweccdent. — ^Trotter  v.  Lisman,  199 
M .  Y.  497,  affg.  131  App.  Div.  932. 116  N.  Y.  Supp.  1149. 

Who  may  malntotn  action. — ^Travis  v.  Myen.  67 
N.  Y.  542;  Ward  v.  Petrie,  157  N.  Y.  301;  Stackhouae  v. 
Holden.  66  App.  Div.  423,  73  N.'Y.  Supp.  203;  Brown 
V.  Barker.  68  App.  Div.  592.  74  N.  Y.  Supp.  43;  Baik«r 
V.  Franklin.  37  Misc.  292.  75  N.  Y.  Supp.  305;  Smith  v. 
Toser.  42  Hun  22:  Haynes  v.  Brooks.  17  Abb.  N.  C.  152; 
Hammond  v.  Hudson  R.  I.  4c  M.  Co.,  20  Barb.  378;  Cox 
V.  Piatt,  32  Baib;  126;  Brooks  v.  Peck.  38  Baib.  519; 
Petree  v.  Lansing.  66  Barb.  357;  Green  v.  Griswold,  15 
Civ.  Proc.  Rep.  220. 

Fartles  defendant. — ^Lawrence  v.  Bank  of  Republic, 
35  N.  Y.  320;  Durand  v.  Hankenon.  39  N.  Y.  287;  AlU- 
son  V.  Weller.  3  Hun  608,  afiFd..  66  N.  Y.  614;  Loweiy 
v.  Clinton.  32  Hun  267;  Bradner  v.  Holkmd.  33  Hun 
288;  Watts  v.  Wilcox,  13  N.  Y.  Supp.  492;  Shaver  v. 
Brainard.  29  Baib.  25;  Morton  v.  Weil,  33  Baib.  30; 
Bennett  v.  McGuire,  58  Barb.  625;  Bank  of  British  N. 
A.  v.  Suydam.  6  How.  Pr.  379;  Miller  v.  Hall.  40  N.  Y. 
Super.  Ct.  262.  affd..  70  N.  Y.  250;  Smith  v.  Payne,  56 
N.  Y.  Super.  Ct.  861. 


Purposes  for  whleb  action  malntaiaaMo. — Gil- 
lette V.  Bates,  86  N.  Y.  87;  Niver  v.  Crane.  98  N.  Y.  40; 
Matter  of  Holbrook,  99  N.  Y.  539,  546;  Bryan  v.  Uni- 
versity Pub.  Co..  112  N.  Y.  383,  387;  McNeeley  v.  Wela, 
166  N.  Y.  124.  129;  Lanahan  v.  Caffrey.  40  App.  Div. 
124,  57  N.  Y.  Supp.  724;  Blundage  v.  Munger,  54  App. 
Div.  549,  66  N.  Y.  SuM>.  1014;  Matter  of  Thoesen.  62 
App.  Div.  87,  70  N.  Y.  Supp.  924;  Cavamaro  v.  Thomp- 
son. 78  Misc.  687.  138  N.  Y.  Supp.  819;  Leonard  v.  Cfin- 
ton.  26  Hun  288;  Kingman  v.  Frank,  33  Hun  471;  Soo- 
ville  V.  Shed,  36  Hun  165;  Stokes  v.  Amerman,  55  Hun 
178.  7  N.  Y.  Supp.  733,  affd.,  121  N.  Y.  337;  Andrews 
V.  Whitney.  82  Hun  117,  31  N.  Y.  Supp.  164;  Degraw 
V.  Clason,  11  Paige  136. 

Ttost  estates.— Williams  v.  Thorn,  70  N.  Y.  270; 
8.  c.  31  N.  Y.  381;  ToUes  v.  Wood.  99  N.  Y.  616.  16  Abb. 
N.  C.  1;  Schenck  v.  Barnes.  157  N.  Y.  316,  affg.  25  App. 
Div.  153.  49  N.  Y.  Supp.  222;  Everett  v.  Peyton,  167 
N.  Y.  117;  Bergmann  v.  Lord.  194  N.  Y.  70.  affg.  122 


Supp.  569;  Sefaoler 


App.  Div.  921.  107  N.  Y.  Sum>.  1  21;  Howard  v.  Leonard, 
App.  Div.  277,  38  N.  Y.  Sui  "    ~         -       -      - 

App.  Div.  321.  38  N.  Y.  Supi 
3  App.  Div.  374.  46  N.  Y.  Supp.  is; 
Bank  v.  Miller.  24  App.  Div.  551,  49  N.  Y.  Suppv  961, 
revd.  on  other  grounds,  163  N.  Y.  164;  Townsend  v. 
Bumpus.  29  App.  Div.  122.  51  N.  Y.  Supp.  513;  Mande- 
viUe  V.  CampbelL  45  App.  Div.  512,  61  N.  Y.  ~ 


3  App.  Div.  277,  38  N.  Y.  Supp.  363;  Bunnell  v.  Gard- 
ner, 4  App.  Div.  321,  38  N.  Y. 
Post.  18  App.  Div.  374.  46  N.  Y.  Supp.  18;  First  Nat. 


Supp.  443; 


Dittmar  v.  Gould,  60  App.  Div.  94,  69  N.  Y.  Supp.  708; 
Sherman  v.  Tucker,  60  App.  Div.  127.  69  N^  Y.  Supp. 


850;  Keeney  v.  Morse.  71  App.  Div.  104.  75  N.  Y.  Supp. 
~  -      -     -  ipp.  Div.  215.  82  N.  Y. 

Supp.  773;  Kilroy  v.  Wood,  42  Hun  636. 


728;  Butler  v.  Baudouine,  84  App.  Div.  215,  82 


ihtp.— King  V.  Baer,  31  Misc.  308,  64  N.  Y. 
Supp.  228:  Lewisohn  v.  Drew,  15  Hun  467;  Tuthill  v. 
Glooi,  89  Hun  609.  35  N.  Y.  Supp.  136;  Roe  v.  Hume, 
25  N.  Y.  Supp.  676,  55  St.  Rep.  336. 
Frandolent  conTc^nce. — ^Birdsall.  etc.,  Mfg.  Co. 


V.  Schwars,  26  App.  Div.  343,  49  N.  Y.  Supp.  782;  Levy 

~       N.  Y.  Supp   169;  N. 

Y.  County  Nat.  Bank  v.  American  Surety  Co.,  69  App. 


V.  Hamilton.  68  App.  Div.  277.  74 


Div.  153.  74  N.  Y.^upp.  692;  Kalish  v.  ifiAgina,  70  App. 
Div.  192.  75  N.  Y.  Supp.  397;  Baker  v.  Potts,  78  App. 
Div.  29.  76  N.  Y.  Supp.  406;.Fitspatrick  v.  Fox.  80  App. 
Div.  345,  80  N.  Y.  Siipp.  677;  Greenough  v.  Greenough, 
21  Misc.  727.  47  N.  Y.  Supp.  1096;  Sandman  v.  Sm- 
man.  84  Hun  337.  32  N.  Y.  Supp.  338. 

Complaint.— Shenk  v.  OUva,  94  Misc.  702^  158  N. 
Y.  Supp.  487. 

Limitation  of  action* — ^Bergmann  v.  Lord,  194  N. 
Y.  70  affg..  122  App.  Div.  921,  107  N.  Y.  Supp.  1121. 


§  1190.  To  what  county  execution  must  have  issued. 

To  entitle  the  judgment  creditor  to  maintain  an  action  as  prescribed  in  the  last  section, 
the  execution  must  have  been  issued  as  follows: 

1.  If,  at  the  time  of  the  commencement  of  the  action  the  judgment  debtor  is  a  resident 
of  the  state,  to  the  sheriff  of  the  county  where  he  resides. 

2.  If  he  is  not  then  a  resident  of  the  state,  to  the  sheriff  of  the  county  where  he  has 
an  office  for  the  regular  transaction  of  business  in  person;  or,  if  he  has  no  such  office 
within  the  state,  to  the  sheriff  of  the  coimty  where  the  judgment-roll  is  filed,  unless  the 
execution  was  issued  out  of  a  court  other  than  the  court  in  which  the  judgment  was 
rendered;  in  which  case,  it  must  have  been  issued  to  the  sheriff  of  the  county  where  a 
transcript  of  the  judgment  is  filed.  "^ 

Derivation. — Code  dv.  proo.,  1 1872,  without  change.  Biccatloii  opon  transcript  Hied  In  another  eowity* 

In  fonaral* — ^Pendleton  v.  Fndman,  135  App.  Div.  — Demuth  v.  Kemp,  lfi9  App.  Div.  422,  144  N.  Y.  Supp. 

420.  119  N.  Y.  Supp.  094;  Weaver  v.  Haviland,  68  Hun  690. 

376.  22  N.  Y.  Supp.  1012,  afifd..  142  N.  Y.  634;  Tuttle  Ketorn  of  Oioeatlon  onaatisflsd.— Forbes  v.  WaUer. 

V.  Robinaon,  91  Hunn  187,  35  N.  Y.  Supp.  739.  25  N.  Y.  430;  Shaw  v.  Dwigfat.  27  N.  Y.  244;  Renaud  v. 
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O'Brien,  35  N.  Y.  99;  Bearddey  Scythe  Co.  v.  Potter, 
36  N.  Y.  561;  Geery  v.  Geery.  63  N.  Y.  252;  Produce 
Benk  ▼.  Morton,  67  N.  Y.  199;  Adeit  v.  Butler.  87  N.  Y. 
585;  Haewell  v.  Linoks,  87  N.  Y.  637;  Murtha  v.  Curley. 
90  N.  Y.  372;  National  T.  Bank  y.  Wetmore,  124  N.  Y. 
241;  Spelman  v.  Preedman,  130  N.  Y.  421,  425;  People 
ex  lel.  Cauffman  ▼.  Van  Buren.  136  N.  Y.  252,  259;  Dittr 
mat  ▼.  Goold.  60  App.  Div.  94.  69  N.  Y.  Supp.  708; 
Baker  v.  Potta.  73  App.  Div.  29,  76  N.  Y.  Supp.  406; 
Bowe  V.  Arnold,  31  Hun  256;  Liehtenbera  v.  Heratf dder. 
33  Hun  57.  affd.,  103  N.  Y.  302;  Kerr  ▼.  Dildine.  60  Hun 
316.  15  N.  Y.  Supp.  58;  Whitney  v.  Davis.  88  Hun  168. 


171,  35  N.  Y.  Supp.  631,  affd..  U8  N.  Y.  256;  Capital 
City  Bank  v.  Parent,  12  N.  Y.  Supp.  234,  20  Civ.  Proo. 
Rep.  38.  affd.,  134  N.  Y.  527;  Field  v.  Chapman.  15  Abb. 
Pr.  434;  Knauth  v.  Baesett,  34  Barb.  31;  Voorheet  v. 
Howard,  4  Keyee  371. 

Legal  remedlM  must  lint  b«  eshausted. — Allyn 
V.  Thurrton.  53  N.  Y.  622;  Estea  v.  WilcOK.  67  N.  Y. 
264;  Southard  v.  Benner.  72  N.  Y.  424. 

ObnfessfcMi  of  Judsment. — Nuesbaum  v.  Keim,  24 
N.  Y.  325;  O'Connor  v.  Docen.  50  App.  Div.  610.  64  N. 
Y.   Supp.   206. 


§  1191.  What  property  may  be  reached. 

The  final  judgment  in  the  action  must  direct  and  provide  for  the  satisfaction  of  the 
sum  due  to  the  plaintiff,  out  of  any  money,  thing  in  action  or  other  personal  property 
belonging  to  or  due  to  the  judgment  debtor  or  held  in  trust  for  him,  which  is  discovered 
in  the  aetion;  whether  the  same  might  or  might  not  have  been  originally  taken  by  virtue 
of  an  execution. 

Derlvmtioil.— Code  civ.  proc,  1 1873,  without  change;  Downing.  42  N.  Y.  71;  Shand  v.  Hanley,  71  N.  Y.  319; 

originally  revised  from  R.  S..  pt.  3,  ch.  1,  tit.  2,  1 38,  in  National  Tradesman's  Bank- v.  Wetmore,  124  N.  Y.  241; 

parL  Metcalf  v.  Motes,  161  N.  Y.  587;  Campbell  v.  Heiland. 

Bcal  property  eaimot  be  sold. — ^Heyl  v.  Taylor,  55  App.  Div.  95,  65  N.  Y.  Supp.  1116;  Comyns  v.  Hiker, 

137  App.  Div.  641,  122  N.  Y.  Supp.  279.  83  Hun  471.  31  N.  Y.  Supp.  1042;  Taloott  v.  Levy,  20 

Saffldeiicy   and   elfeel   of  Jadcnieiii. — Kelly    v.  N.  Y.  Supp.  440;  Kennedy  v.  Barenden,  67  Barb.  209. 

§  1192.  Interest  of  judgment  debtor  in  land  contract  may  be  reached  and 
applied. 

The  final  judgment  in  the  action  also  must  direct  and  provide  for  the  satisfaction  of 
the  sum  du3  to  the  phintlff,  out  of  the  interest,  if  aiy,  of  ths  jui?aa3nt  dab  tor,  in  a 
contract  for  the  purchase  of  real  property  by  him,  either  by  selling  the  interest,  or  by 
transferring  it  to  the  judgment  creditor,  in  such  a  manner  and  upon  such  terms  as  the 
court  deems  most  conducive  to  the  interests  of  the  parties.  Where  the  person  bound  to 
perform  the  contract  to  the  judgment  debtor  is  a  defendant  in  the  action,  the  final  judg- 
ment may  direct  a  specific  performance  of  the  contract  to  the  judgment  creditor,  or,  where 
the  interest  in  the  contract  is  directed  to  be  sold,  to  the  purchaser.  The  value  of  the 
interest  of  the  judgment  debtor  holding  the  contract  must  be  ascertained  under  the 
direction  of  the  court;  and  so  much  thereof  as  is  necessary  must  be  appUed  to  the  pay- 
ment of  the  sum  due  to  the  plaintiff,  and  the  residue,  if  any,  to  the  benefit  of  the  judg- 
ement debtor. 

DeilVAliuil. — Code  dv.  proc.,  M  1874,   1876,  without  powpwrion  of  lands  under  a  contract  for  the  purchase 

ehance.    1 1874,  oxi^ally  revised  from  R.  8.,  pt.  2,  oh.  thereof,  C.  P.  A.,  §  913. 

1.  tit.  4.  J  4,  in  part,  and  ft  5.    ft  1875,  originally  revised  AMMkmvDe.— Higgins   v.    McConnell.    130    N.    Y. 

fn»i  R.  8..  pt.  2,  oh.  1,  tit.  4,  ft  6.  482. 
. — Attachment  of  interest  of  a  vendee  in 


^1 


J. 


§  1193.  Injunction  may  be  issued. 

A  temporary  injunction  restraining  the  transfer  to  any  person,  or  the  payment  or 
delivery  to  the  judgment  debtor,  of  any  money,  thing  in  action  or  other  property  or 
interest  which,  by  the  provisions  of  this  article,  may  be  applied  to  the  satisfaction  of  the 
sum  due  to  the  plaintiff,  may  be  granted  in  the  action.  The  injunction  is  deemed  to  be 
one  in  which  the  right  thereto  depends  upon  the  nature  of  the  action. 


Derlvmtioil. — Code  civ.  protf.,  ft  1876,  without  change 
of  substance;  originally  revised  from  R.  S.,  pt.  3,  ch.  1, 
tit.  2,  ft  39,  in  part. 

BcfcmiMS.— Injunction  to  prevent  acts  during  pen- 
dency of  action  in  violation  ot  plaintiff's  rights,  C.  P. 
A.,  ft  878;  practice  on  temporaiy  injunction.  Id.,  876-901. 


In  genemL — ^Victor  v.  Lewis,  38  App.  Div.  316.  57 
N.  Y.  Supp.  166;  Clark  v.  King  Bros.  Pub.  Co.,  40  App. 
Div.  405,  57  N.  Y.  Supp.  975. 

Effect  of  lidiincMon. — Matter  of  Clover,  8  App. 
Div.  556,  40  N.  Y.  Supp.  886,  affd.,  154  N.  Y.  443. 


§  1194.  Receiver  may  be  appointed. 

The  court y  by  an  order  or  by  the  interlocutory  or  final  judgment  in  the  action,  may  ap- 
point a  receiver  of  any  or  all  the  property  of  the  judgment  debtor;  and  may  direct  the 
judgment  debtor  or  any  other  defendant  in  the  action  to  convey  or  deliver  to  the  re- 
ceiver, as  justice  requires,  any  property,  real  or  personal,  book,  voucher  or  other  paper, 
or  to  execute  any  instrument,  which  it  deems  necessary  for  perfecting  or  assuring  the 
receiver's  title  or  possession. 

DnftfAtioii.— Code  civ.  proc.,  ft  1877,  without  change.         WImh   not  appointed. — National    Union    Bank   v. 
BcfcrMMM^-^AKKxntment  of   receiver   of   property      Riger,  38  App.  Div.  123,  56  N.  Y.  Supp.  545;  Sylvester 
whieh  is  the  subject  of  the  action,  C.  P.  A.,  ftft  974-^7.      v.  Reed,  3  Edw.  296. 


i§  1195,  1196  CIVIL  PRACTICE  ACT  art.  72 


n 
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§  1195.  How  didcoveiy  may  be  compelled. 

A  discovery  may  be  compelled  in  such  action,  by  directing  the  person  required  to  make 
it  to  appear  before  the  court,  or  a  referee  appointed  by  it,  and  to  be  examined  under 
oath  concerning  the  matters  pertaining  to  the  discovery.    But  this  section  does  not  affect  3 

the  right  of  the  plaintiff  to  cause  the  deposition  of  a  defendant  to  be  taken  as  prescribed 
by  statute  or  rule. 

DeilvAtkMi. — Code  oir.  proe.,  1 1878,  without  ohaage        Kefereaee. — ^Depositioiis  to  be  taken  and  used  within 
of  sobetanoe.  the  etate.  C.  P.  A.,  ff  288-309. 

§  1196.  Application  of  provisions  for  action  of  discoveiy;  what  property  cannot 
be  reached. 

•  ■ 

_  I 

The  provisions  of  this  article  authorizing  and  regulating  an  action  by  a  judgment  j 
creditor  for  discovery  and  satisfaction  do  not  apply  to  a  case  where  a  judgment  debtor 

is  a  corporation  created  by  or  under  the  laws  of  the  state.    Nor  does  it  authorize  the  j 

discovery  or  seizure  of,  or  other  interference  with,  any  property  which  is  expressly  ex-  j 

empted  by  law  from  .levy  and  sale  by  virtue  of  an  execution,  or  any  money,  tldng  in  j 
action  or  other  property  held  in  trust  for  a  judgment  debtor,  where  the  trust  has  been 

created  by,  or  the  fund  so  held  in  trust  has  proceeded  from,  a  person  other  than  the  t 

judgment  debtor;  or  the  earnings  of  the  judgment  debtor  for  his  personal  services  ren-  ; 

dered  within  sixty  days  next  before  the  commencement  of  the  action,  where  it  is  made  to  1 

appear,  by  his  oath  or  otherwise,  that  those  earnings  are  necessary  for  the  use  of  a  | 
family  wholly  or  partly  supported  by  his  labor. 

Derivation. — Ck>de  oiv.  proo.,  1 1879.  without  change;  Jiaston  Nat.  Bank  v.  Buffalo  Chexnioai  Works,  48  Hun 

oriemally  revieed  from  code  of  proo..  f  297;  R.  S.,  pt.  3,  557.  1  N.  Y.  Supp.  250. 

oh.  1.  tit.  2. 1138.  39;  L.  1870.  ch.  151.  f  3.  subd.  1.     .  Trust  astotes.— Sohenok  ▼.  Barnes,  166  N.  Y.  816. 

Beferences. — ^Action   of   judgment   creditor   for   se-  affg.  25  App.  Div.  153,  49  N.  Y.  Supp.  222;  Keeney  ▼. 

questiation  of  property  of  oorporation,  general  corpora-  Morse,  71  App.  Div.  104,  75  S.  Y.  3app.  728;  Bersmann 

tton  1.,  ft  100;  action  for  dissolution  of  insolvent  coroora-  v.  Lord.  51  Aliso.  213,  99  N.  Y.  Supp.  748,  affd^  113  i^pp. 

tton,    Id.,    §1101-106;    actions   to  enforce    indiviiual  Div.  899,  99  N.  Y.  Supp.  748;  Stevenson  v.  Stey«nson,                    . 

liability  of  stookholdms  and  officers  of  oorporation.  Id.,  34  Hun  157;  Romaine  v.  Chaunoey,  60  Run  477.  16  N.                   1 

§§  109-116;  salary  or  wages  of  employee  may  be  reached  Y.  Supp.  198,  affd..  129  N.  Y.  566.                                                       j 

by  execution,  C.  P.  A.,  1684.  Barmiin    of  JndsmMit    detotor.^PeiH>le    ex    rel.                   t 

CorpomtkMis.— Home  Bank  v.  Brewster  &  Co.,  15  Kinny  v.  Keilly,  41  App.  Div.  378,  58  N.  Y.  Supp.  558;                   j 

App.  Div.  338,  44  N.  Y.  Supp.  54;  Creteau  v.  Foote  &  Martm  v.  Central  Vermont  R.  Co.,  50  Hun  347,  3  N.  V.                    { 

Thome  Glass  Co.,  54  App.  Div.  168.  66  N.  Y.  Supp.  370;  Supp.  82;  Valentine  v.  WaUams,  Ino.,  159  N.  Y.  Supp. 

815. 
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art.  73  ACTIONS  AGAINST  JOINT  DEBTORS  551197-1199 


ARTICLE  73 
Actions  against  joint  debtors 

See.  1107.  Aotkm  asaiast  dflfeodanU  jointly  indebted  when  all  *ie  not  eerved. 
1198.  Effeot  of  judgment  in  such  action. 
1190.  Bzeoation;  indonement;  enforcement. 

1200.  Jud^ent,  how  docketed;  effect  of  doeketing. 

1201.  Action  against  partner  not  joined  in  action  on  partnership  liability. 

§  1197.  Action  against  defendants  jointiy  indebted  wlien  all  are  not  served. 

In  an  action  wherein  the  complaint  demands  judgment  for  a  sum  of  money,  against 
two  or  more  defendants  alleged  to  be  jointly  indebted  upon  contract,  if  the  summons  is 
served  upon  one  or  more  but  not  upon  all  of  the  defendants,  the  plaintiff  may  proceed 
against  the  defendant,  or  defendants  upon  whom  it  is  served,  unless  the  court  otherwise 
directs;  and,  if  he  recovers  final  judgment,  it  may  be  taken  against  all  the  defendants 
thus  jointly  indebted. 

D«fflf»1toll«— Code  dv.  proc..  1 1932*  without  change;     Staiger  v.  Theus.  19  MiM.  170,  43  N.  Y.  Supp.  292: 
OTuanaliy  revised Jrom  code  of  proc.,  $  188^^  subd.  1.  Stages  y.  Gokey,  34  Hun  28»:  Hewlett  y.  JTan  Voor- 


1^— ConaoKdation  of  actione,  G.  P.  A.,  f  96;  his  (1921),  196  App.  Div.  822.  187  N.  Y.  Supp.  533. 
confeaeion  of  judgment  by  one  joint  debtor.  Id.,  §  542;  Jadgment  whet*  one  joint  debtor  acrfcd.— Prod- 
death  of  one  joint  debtor.  Id.,  1 85;  judgment  against  uce  Bimk  V.  Morton,  67  N.  Y.  199;  Stemberger  v.  Bern- 
one  or  more  of  the  defendants.  Id.,  ft  474;  supplementary  heimer,  121  N.  Y.  194;  Yerkes  ▼.  McFadden.  141  N.  Y. 
prooeedingB  against  joint  debtors.  Id.,  ft  776:  actions  186;  Hoffman  ▼.  Wight,  1  App.  Div.  514,  97  N.  Y.  Btipp. 
against  jomt  debtors  in  justices'  courts.  J.  Ct.  A.,  262;  liebert  v.  Rdss,  174  App.  Div.  306,  160  N.  Y.  Supp. 
ftl  340-344.  635;  Teller  r.  Genv.  30  Misc.  126.  61  N.  Y.  Supp.  864; 

GonatnietkMi  with  code  civ  proc,  ft  424.— McLoughlin  Abromovits  v.  Mutowita,  58  Misc.  231, 108  N.  Y.  Supp. 

▼.  Bieber,  26  Misc.  143,  56  N.  Y.  Supp.  805.  1044;  Dedcer  v.  Kitchen,  26  Hun  173;  Brandagee  v. 

CMnmon  hiw  ehuised.-— Alaska  Banking  A   Safe  Cleaiy,  152  N.  Y.  Supp.  628;  Niles  v.  Batteishall,  18 

Deposit  Co.  V.  Van  Wyck.  146  App.  Div.  5,  130  N.  Y.  Abb.  Pr.  161,  27  How.  Pr.  381;  Nelson  v,  Bostwick,  5 

Simp.  563.  HiU  37;  Saxton  v.  Dodge,  46  How.  Pr.  467. 

Kcmcdy  cmniilatlve.— Lane  v.  Salter.  51  N.  Y.  1;  Jndf  mcnt  anliist  one  Jolnl  tort  ftMor.— Hurley 

Utica  Clothes  Dryer  Mfg.  Co.  v.  Otis,  37  Hun  301.  v.  N.  Y.  A  B.  Brew.  Co.,  13  App.  Div.  167,  43  N.  Y. 

AMUeatton.— Yerkes  v.  McFadden.  141  N.  Y.  136;  Supp.  259. 
Souls  v.  Cornell,  15  App.  Div.  161.  44  N.  Y.  Supp.  194; 

§  1198.  Effect  of  judgment  in  such  action. 

Such  a  judgment  is  conclusive  evidence  of  the  liability  of  each  defendant  upon  whom 
the  summons  was  personally  served  or  who  appeared  in  the  action.  Where  it  is  taken 
against  a  defendant  upon  whom  the  summons  was  served  by  publication  or  without  the 
state,  pursuant  to  an  order  for  that  purpose,  he  or  his  representative,  on  application,  upon 
good  cause  shown  and  upon  just  terms,  must  be  allowed  to  defend  after  final  judgment, 
at  any  time  within  one  year  after  personal  service  of  written  notice  thereof,  or,  if  such 
a  notice  has  not  been  served,  within  seven  years  after  the  filing  of  the  judgment-roll. 
As  against  such  a  defendant  who  is  allowed  to  defend  after  judgment,  or  as  against  a 
defendant  not  summoned,  it  is  evidence  only  of  the  extent  of  the  plaintiff's  demand, 
after  the  liability  of  that  defendant  has  been  established  by  other  evidence. 

DerlvatloB.— Code  civ.  proc.,  ( 1933,  without  change  Bath  Gas  lidit  Co.  v.  Rowland,  84  App.  Div.  563.  82 

of  substance;  originally  revised  from  R.  S.,  pt.  3,  ch.  6.  N.  Y.  Supp.  841,  affd.,  178  N.  Y.  631. 

tit.  6,  12.  Elgbto   of  putncr   not   serrod. — McLoughlin   v. 

Indigent    m    Cffdoneo.— Vereinigte     Finsel-Fab-  Bieber.  26  Misc.  143,  56  N.  Y.  Supp.  805;  Richardson  v. 

riken  v.  Rogers,  52  App.  Div.  529.  65  N.  Y.  Supp.  478;  Case,  3  Civ.  Proc.  Rep.  295. 

§  1199.  Execution;  indorsement;  enforcement. 

An  execution  upon  such  a  judgment  must  be  issued,  in  form,  against  all  the  defendants; 
but  the  attorney  for  the  judgment  creditor  must  indorse  thereupon  a  direction  to  the 
sheriff  containing  the  name  of  each  defendant  who  was  not  simmioned  and  restricting 
the  enforcement  of  the  execution,  as  prescribed  in  this  section.  An  execution  against  the 
person  issued  upon  such  a  judgment  shall  not  be  enforced  against  the  person  of  a  de- 
f^dant  whose  name  is  no  indorsed  thereupon.  An  execution  against  property  issued 
upon  such  a  judgment  shall  not  be  levied  upon  the  sole  property  of  such  a  defendant; 
but  it  may  be  collected  out  of  personal  property  owned  by  him  jointly  with  the  other 
defendants  who  were  summoned,  or  with  any  of  them,  and  out  of  the  real  and  personal 
property  of  the  latter,  or  of  any  of  them. 

4U 


§§  1200,  1201  CIVIL  PRACTICE  ACT  art  73 

Dertfatioii.— Code  civ.  proc..  M 1034.   1935.  without  N.  Y.  Sura.  104;  Crane  v.  Cnnitoh,  3  Miao.  567.  33  N. 

change  of  eubviance;  originaUy  revued  from  R.  8.,  pt.  3.  Y.  Supp.  320;  Hewlett  v.  Van  Voorhis  (1021),  106  App. 

oh.  6.  tit.  6,  |(  3.  4,  respectively.  Div.    322,  187  N.  Y.  Supp.  533. 

!■  geiMni. — Souls  v.  Cornell,  15  App.  Div.  161.  44 

§  1200.  Judgment,  how  docketed;  effect  of  docketing. 

Where  a  judgment  has  been  taken  against  two  or  more  defendants  jointly  indebted 
upon  contract  and  the  smninons  has  been  served  upon  one>  or  more  of  the  defendants 
but  not  upon  all  of  them,  the  clerk  with  whom  the  judgment-roll  is  filed  must  write  upon 
the  docket  opposite  or  under  the  name  of  each  defendant  upon  whom  the  summons  was 
not  served  the  words  ''not  siunmoned";  and  a  like  entry  must  be  made  by  each  counly 
clerk  with  whom  the  judgment  is  afterwards  docketed.  The  jud^ent  does  not,  by 
virtue  of  its  being  docketed,  bind  any  real  property  or  chattel  real  owned  by  such  a 
defendant.  But  this  section  does  not  afifect  the  plaintiff's  right  of  action  to  charge  the 
judgment  upon  any  real  property. 


1 


Dcrlffttloii.— Code  civ.  proc..  1 1036.  without  change     Hofferberth  v.  Nash,  60  Miao.  338,  08  N.  Y.  Supp.  684. 
of  substance.  revd.,  117  App.  Div.  234.  102  N.  Y.   Supp.  317.  attd, 

Omtaston  of  derk  to  write  **iiot  smnmoned.*'—     101  N.  Y. .  446.  I 

§  120^.  Action  against  partner  not  joined  in  action  on  partnership  liability.  i 

Where,  for  any  cause,  one  or  more  partners  have  not  been  joined  as  defendants  in  an 
action  upon  a  partner^p  liability,  and  final  judgment  has  been  taken  against  the 
persons  made  defendants  therein,  the  plaintiff,  if  the  judgment  remains  unsatisfied,  may 
maintain  a  separate  action  upon  the  same  demand  against  each  omitted  partner,  setting 
forth  in  the  complaint  the  facts  specified  in  this  section  as  well  as  the  facts  constituting 
his  cause  of  action  upon  the  demand. 

DertT»tioii. — Code  dv.  proc.,  f  1046,  without  change;  Applleaiten.-^New  York  Fastener  Co.  v.  WUatua. 

ozudnally  revised  from  code  of  proc.,  ft  136,  subd.  4.  65  App.  Div.  467,  73  N.  Y.  Supp.  67. 

BcfeKiiee. — Confession  of  judgment  bv  one  partner  Complaliit. — McKee  v.  Jessup,  62  App.  Div.  148» 

no  bar  to  action  against  others,  C.  P.  A.,  ft  542.  70  N.   Y.   Supp.   706. 

CoDBtnietiloii^-Siefke  v.  Minden.  40  Mima.  631,  634, 
83  N.  Y.  Supp.  71. 
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art.  74  ACTIONS  IN  BEHALF  OP  PEOPLE  {{  1202-1207 


ARTICLE  74 
Actions  or  proceedings  in  behalf  of  the  people ;  general  provisions 


See.  1202.  AotLons  in  behalf  of  people  to  be  broutht  in  the  name  of  the  people. 

1203.  Complaint  and  title  of  action  muat  show  relator. 

1204.  Joinder  of  oauaee  of  action  in  favor  of  people  aa^inst  same  pereon. 

1205.  Consolidation  of  actions  in  behalf  of  people  against  serecal  defendants. 

1206.  Proceedings  in  action  bxoui^t  in  behalf  of  people. 

1207.  Judgment  or  order  against  the  people  in  action  or  special  proceeding  brought  in  their  behalf. 

§  1202.  Actions  in  behalf  of  people  to  be  brought  in  the  name  of  the  people. 

An  action  brought  in  behalf  of  the  people,  except  an  action  to  recover  a  penalty  or 
forfeiture  expressly  given  by  law  to  a  particular  officer,  must  be  brought  in  the  name  of 
the  people  of  the  state. 

Derlvmttoii«->Oode  civ.  proc..  f  1964.  fiist  clause,  originaUy  revised  from  R.  S..  pt.  3.  oh.  8,  tit.  17,  1 13. 
without  change  of  substance,  except  to  broaden  application     in  part. 

"of  pe(HMB.    The        AppH 


to  cover  in  tsnns  all  actions  in  behalf  of  pef^Me.    The        Appllfftttiia. — Boston  B.  B.  Asffi.  v.  Brooklyn  B.  B. 
Isst  clause  is  in  separate  section  (f  1206.  post),    f  1984.     Club.  37  Misc.  521,  526.  75  N.  Y.  Bupp.  1076;  Tillotson 

v.  Martin,  40  Hun  316. 

§  1203.  Complaint  and  title  of  action  must  show  relator. 

Where  an  action  is  brought  by  the  attorney-general  on  the  relation  or  information  of  a 
person  having  an  interest  in  the  question,  the  complaint  must  allege,  and  the  title  of  the 
action  must  show,  that  the  action  is  brought  upon  the  relation  of  that  person. 

Dcrffaitoil. — Code  civ.  proc.,  1 1986,  as  am.  by  L.     The  third  sentence  is  included  in  executive  law  (ft  69). 
1918,  ch.  104,  first  sentence,  without  change,  except  to     ft  1986,  oriidnally  revised  from  code  of  proc.,  ft  434. 
broaden  its  scope  to  ail  such  actions.    The  second  sen-        AMpUcanoii* — ^People  v.   Buffalo  StoiM  A   Cement 
tence  is  under  general  practice  provisions  (ft  155,  ante).     Co.,  131  N.  Y.  140;  reople  v.  Ballard,  56  Hun  126.  133, 

8  N.  Y.  Supp.  269,  revd.  on  other  grounds,  134  N.  Y.  269. 

§  1204.  Joinder  of  causes  of  action  in  favor  of  people  against  same  person. 

Where  two  or  more  causes  of  action  exist  in  favor  of  the  people  against  the  same  person 
for  money  due  upon,  or  damages  for  the  non-performance  of,  one  or  more  contracts  of  the 
same  nature,  the  attorney-general  must  join  all  those  causes  in  one  action. 

Dcrffatloa. — Code  dv.  proc.,  ft  1988,  without  change;  originaUy  revised  from  R.  8.,  pt.  1,  oh.  8,  tit.  5,  ft  13. 

§  1205.  Consolidation  of  actions  in  behalf  of  people  against  several  drfendants. 

Where  two  or  more  actions  brought  in  behalf  of  the  people  upon  the  same  mortgage 
or  other  contract  are  pending  against  separate  defendants  claiming  or  defending  under 
the  same  title,  the  attorney-general,  upon  the  request  of  the  defendants,  must  cause  them 
to  be  consolidated  into  one  action;  and  only  one  bill  of  costs  can  be  taxed  against  the 
defendants. 

DcrffatkMi. — Code  dv.  ptoc.,  ft  1989,  without  change;  origLnally  revised  from  R.  S.,  pt.  1.  ch.  8.  tit.  5,  ft  14. 
The  above  section  is  mandatory. 


§  1206.  Proceedings  in  action  brought  in  behalf  of  people. 

The  proceedings  in  an  action  brought  in  behalf  of  the  people  are  the  same  as  in  an 
action  by  a  private  person,  except  as  otherwise  specially  prescribed  by  statute  or  riile. 

DsrtfAtton. — Code  dv.  proc.,  ft  1984,  second  clause,  tion  to  all  actions  in  behalf  of  people,  ft  1984,  originally 
without  change  of  substance,  except  to  bipaden  applioa-     revised  from  R.  S.,  pt.  3,  ch.  8,  tit.  17,  ft  13.  in  part. 

§  lil07.  Judgment  or  order  against  the  people  in  action  or  special  proceeding 
brought  in  their  behalf. 

Where  judgment  is  rendered  or  a  final  order  is  made  against  the  people  in  a  civil  action 
brought,  or  special  proceeding  instituted,  in  their  name,  by  a  public  officer,  pursuant  to 
a  provision  of  law,  it  must  be  to  the  same  effect  and  in  the  same  form  as  against  a  private 
individual  who  brings  a  like  action  or  institutes  a  like  special  proceeding,  except  as  other- 
wise specially  prescribed  by  statute  or  rule. 

DfltifSltoiB.— Code  dv.  i^roc.,  ft  1085,  first  sentence,  Befcteiieei.— Costs  against  the  state,  how  paid,  C. 
without  diange.  ft  1065,  originally  revised  from  R.  S.,  P.  A.,  ft  1494;  where  brought  by  people  on  relation  of 
pt.  3,  oh.  8,  tit.  17,  ft  13,  in  part.  private  person.  Id.,  ft  1495. 
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CIVIL  PRACTICE  ACT 


Action  hy  people  for  usurpation  of  ofSce,  franchise  or  corporate  right 


by  atUimfly-fl«n«l  for  UDiUwfLi]  Bxartiie  ol  ooxiunM  lltlUa> 

•«  la  Htion  by  sttom^-nHnl  fot  uoUirful  sisnilH  of  oorponta  ilchU. 

mtioD  or  unitpwi  &t  fnocEiM  ot  ooipontion. 


i  1208.  Action  by  attomey-gmeral  against  usurper  of  office  or  franchise. 

The  attorney-general  may  maintain  an  action,  upon  hie  own  information  or  upon  the 
complaint  of  a  private  person,  agfunst  a. person  who.  iKurpa,  iatrudee  into  or  unlawfully 
holds  or  exercises  within  the  state  a  franchise  or  a  pubUc  office,  dvil  or  nulitary,  or  an 
office  in  a  domestic  corporation. 

Tkrliatloii.-  r.  .  .  ,  |,,  .. I-  ,ubd.  1.  without  Div. «.  62  N.  Y,  amp.  M7;  Peopto  ai  poL  W»iiJ  v.  DakB" 
thiuif€,  IWf.  'iii^i^.i:  I". .-.'".  [L,  code  of  pno.,  43  App.  Dhr.  33&.  00  N.  V.  fiupp.  300;  Onsw  t.  Au>& 
I  432:  R.  S..  n,.  3.  .1",.  u.  i;i   ^    S  :'>.  79  App.  DiT.  40S.  -78  N,  Y.  Bupp.  779.  aJSd.,  176  N.  Y. 

uitoniey-tsnenl.     432;  People  a  nL  Diuta  v.  Wmtemiuu,  134  App.  Dit. 
OS.  118  S.  V.  Supp.  712.  aSiL.  107  N.  Y.  639;  MatUt  ol 
PF»plev.BleeckBi     Cmm,  179  App.Wv.  387,  106  N.  Y.  Bupp.  8*3.  .ffi. 
li>  tpp.  Div.  an.      2211^.  Y.  043:  Mmttsr  of  Budy.  17  Mi«i.  667.  41  N.  Y. 
lupp.  409:  People  ei  ret  Tboiuoa  v.  Hiowlale,  43  MiM. 
82,  88  N.  Y.  Siw  206:  Seneca  Nm^  v.  " 


Eqallr'— Mallpr  of  Snirjer,  124  V.  s  200;  While  v 
Burn-,  171  V.  B.  360:  People  v.  Albeov  A  Hueq.  R.  Co. 
67  N.  Y,  IBI;  People  m  rel.  CorMatidcci  i~Howe,  17; 


...  ,. . , ,1.  20S.  20N.  Y.      .. 

Supp.  337:  Monie  v.  Wh«lui.  II  Abb.  N    C.  64:  People  38  Hun  236:  People  en  la.  nmiuu  v.  nupp,  tv  nua  ■ 

a  reL  Wood  v.  Dnpei.  24  Rvb.  3«S:  M'>tt  v.  CoDDolly.  146,  36  N.  Y.  8upp.  349,  740:  Jemjl  t.  Mohr.  136  N.  T. 

60  Barb.  510.  Supp.  273;  Pibner  v.  Foley.  *6  How.  Pr.  110.  M  N.  Y. 

Duty  of  ktlonwy-ceneiml.— Demun-rt  v.  Wickhun.  Super.  Ct.   14:  People  ex  rel.  Dslehuity  v.  Melotyr* 

63  N.  Y..320;  Feopli;  ei  rel.  DeniBr.,:  <.  Fein:lii][].  67  (1921).  196  App.  Dit.  44. 

N.  Y.  334;PKplf:B>n^l.UritD>-rv.C'«r>^.7BHuDS44.  —  Putin.— People  t.  MeCkQu.  64  Mwc   180. 

20   N.    Y.    Supp.    Bill.  106  N.  Y.  Supp.  844,  Mvd.,  119  App.  Div.  416,  104  N. 

rutm  ol  Utal.—Paiplc  T.  Plmi.  4fl  llun  394.  Y.  Bupp.  447. 

Title  In  omte.—iiana  ii  G^roi.^,.  68  N.  Y.  469:  Appalntment  ODder  etm  aurte.— People  ei  niL 

People  ei  rel.  KiDnlud  v.ClaA.  7DN.  Y.  618:  McVeuy  Wren  v.  Ooettiiw.  133  N.  Y.  660:  People  e>  id.  Laniv. 

*.  Meyot.  etc..  80  N.  Y.  186:  People  ei  rel.  NichoU  v.  Bmeb.  140  nTY.  00:  People  e»  reL  Sein  t.  Toby.  163 

••    '■    1  Ajyhun,  122  N.  Y.  190;  Metier  o(  Hert.  N.  Y.  381,  bkAIk.  S  App.  Dit.  408,  40  N.  Y.  S™.  677; 

78;  People  w  rvL  CoracwldeD  v.  Howe,  177  People  at  leL  T*U  t.  Dellon  .84  App.  DIt.  0.  63  N.  ¥. 


.    Y.    lUfBDt    /l 

""  ""    ""       '    Peooie  ei  reL  Cor .. ,  .. . ^ 

I.  NewbtKBd.  32  App.      Supp.   1080. 


§  1209.  One  action  against  several  persons. 

Where  two  or  more  persons  claim  to  be  entitled  to  the  same  office  or  franchise,  the 
attorney-general  may  bring  the  action  against  all  to  determine  their  respective  rights 
thereto. 

DertrattoD.— Code  dv.  pnc..  f  1964.  wUbout  ctunie:  la  ■cncnl.— People  t.  Doidey.  171  N.  Y.  78:  Peo^ 
orvully  nrviied  (raio  code  ol  proe.,  1 440:  R  S..  pi.  3,  ex  rel.  Thompeon  t.  Hinidale,  43  Mi«.  183,  88  N.  X 
eh.  9.  tit.  2,  146.  Supp.  206. 

g  1210.  Action  by  attorney-general  for  forfeiture  of  public  office. 

The  attorney-general  may  muntain  an  action,  upon  his  own  information  or  upon  tJie 
complaint  of  a  private  person,  agEunst  a  public  officer,  civil  or  military,  who  haa  dwie 
or  suffered  an  act  which  by  law  works  a  forfeiture  of  his  office. 

DtCtrmOoB.— Code  elr.  pros..  1 1948,  lubd.  3,  wltlraiit  obance.  f  1948.  vWully  nrlaed  from  eode  o(  prm. 
1 432:  B.  B..  pt.  3.  eh.  9.  lit.  2. 1 28. 

g  1211.  Proceedings  in  action  for  usurpation  when  complaint  names  rightful 
incumbent 

In  an  action  for  usurping,  intruding  into,  unlawfully  holding  or  exerdfflng  an  office, 
the  attorney-general  beddes  stating  the  cause  of  action  in  the  complaint,  may  set  forth 
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thefein,  in  his  dbcretion,  the  name  of  the  person  rightfully  entitled  to  the  office  and  the 
facts  showing  his  ri^t  thereto.  Judgment  may  be  rendered  upon  the  right  of  the  de- 
fendant and  of  the  party  so  alleged  to  be  entitled,  or  only  upon  the  right  of  the  defendant, 
as  justice  requires. 

D«lf»tlOB.— Code  eir.  proo.,  1 1949.  in  purt,  without     v.  Hout.  14  Abb.  178;  People  ▼.  Nofaui,  10  Abb.  N.  C.  471; 
efaaace.    The  emitted  matter  ia  inohided  in  next  aeetioiL     St.  Stephen  Choroh  Caaee.  11  N.  Y.  Supp.  671,  26  Abb. 


kl949.  oricinAllv  revised  from  oode  of  proe.,  ||  486,  480;  N.  C.  258.                          _ 

.  8..  pt.  3.  ^79,  tit  2,  U  80.  31.  FarMeB.— People  v.  MoOeUMi.  119  App.  Dir.  416.  104 

rWrtlnri  and  proof. — ^People  ex  reL   Hudeon  v.  N.  Y.  Supp.  447. 

Thneher,  &  N.  Y.  W;  People  ▼.  Perley.  80  N.  Y.  624;  JwdfinoBt.— People  ex  rd.  Seers  ▼.  Tobey.  163  N.  Y, 

People  ex  rel.  Swinburne  ▼.  Nolan.  101  N.  Y.  630;  People  88L 
▼.  MeCSeUan,  68  Mise.  469.  106  N.  Y.  Supp.  844r  Flatt 

§  1212.  Order  of  arrest  in  action  for  usurpation. 

If  the  complaint  in  an*  action  by  the  attorney-general  for  usurping,  intrudii^  into,  un- 
lawfully holding  or  exercising  an  office,  sets  forth  the  name  of  the  person  rightfully  en^^ 
titled  to  the  office  and  the  facts  showing  his  right  thereto,  an  order  to  arrest  the  defend- 
ant may  be  granted  by  the  court,  or  a  judge  thereof,  upon  proof  by  affidavit  that  the 
defendant  by  means  of  his  usurpation  or  intrusion  has  received  any  fees  or-  emoluments 
belonging  to  the  office.  The  provisions  of  statute  or  rule  relating  to  orders  of  arrest 
generally  apply  to  such  order  and  the  proceedings  thereupon  and  subsequ^it  thereto. 


.*«..v.«j.— Code  eir.  proe.,  11949.  !n  part,  rewritten.         Befcroncos.— Older  of  arrest.  C.  P.  A.,  ff  826-876;: 
without  intended  change  ot  eabstanee.     For  origi&al     civil  rights  U  (  23.   . 
deriTation  see  §  1211.  ante. 

§  1213.  Assumption  of  office  by  person  entitled ;  delivery  of  books  and  papers*. 

Where  fimi)  judgihent  is  rendered  iipon  the  right,  and  in  favor  of  the  person  alleged  in 
the  complaint  to  be  entitled  to  an  office,  he  may  take  upon  himself  the  executtpn  of  the 
office,  after  taking  the  oath  of  office  and  giving  an  official  bond,  as  prescribed  by  law. 
He  must  demand  of  the  defendant  in  the  action,  immediately  thereafter,  delivery  of  all- 
the  books  and  papers  in  the  custody  or  under  the  control  of  the  defendant,  belonging^ 
to  the  office  from  which  the  defendant  has  been  so  excluded.  If  the  defendant  refuses 
or  n^ects  to  deliver  any  of  the  books  or  papers,  the  delivery  thereof  may  be  compelled 
in  the  manner  provided  by  section  eighty  of  the  public  officers  law. 

DcrhnitiilB.— Code  dr.  proc..  f|  1961,  1962.  without     papers  by  outgoing  town  oiBoers,  town  1..  |.91;  refusal  to. 

I  lliol,  originally  ttnrian  '    '     ' 


ebftnge  of  sobslaaoe.    1 1061,  originally  xerised  fredi  sanender  books  and  papers  to  soceessot  a  mJedemeaner, 

oode  of  proe.,  1 437;  R.  8..  pt.  3.  eh.  9.  tit.  2.  (  32.    (  1962.  penal  1.,  |  1836. 

originally  revised  from  eoae  of  proe..  |  438;  R.  8.,  pt.  8.  !■  feneral. — Conover's  Oase,  6  Abb.  73;-  Weloh  t. 

obJ».  tit.  2. 1 33.  Cook.  14  Barb.  396;  In  re  Bartlett.  9  How.  Ft.  414;  In  re 

sM.— Pjrooeedinks  to  eompel  delirerv  of  books  Baker,  11  How.  Fr.  418. 

poblieoffiflSEs  L.  1 80;  delivwy  of  books  and 


.§  1214.  Action  for  damages  for  usurpatioa  of  office. 

Where  final  judgment  has  been  rendered  upon  the  right  and  in  favor  of  the  person- 
alleged  in  the  complaint  to  be  entitled  to  an  office,  he  may  recover,  by  action  against 
the  defendant,  the  damages  which  he  has  sustained  in  consequence  of  the  defendant's 
usurpation,  intrusion  into,  unlawful  holding  or  exercise  of  the  office. 

Dcffifatfwi.^-€ode  en.  proe.,  |  1958.  without  ehangs  274.  aJFc.  8  Hun  440;  People  ez  rel.  Swiabuma  ▼.  Nolan, 

of  sobstanoe;  originally  revised  from  oode  of  proo..  1 439;  101  N.  Y.  639.  affg.  32  Hun  012. 
R.  8..  pt.  3.  oh.  9T  tit.  2. 1134-38.  Appeal.— People  ez  rel.  Wrii^t  ▼.  WUlard,  110  N.  Y. 

Dunage;  salary.— Dolan  ▼.  Biayor.  ete.,  68  N.  Y.  602. 

§  1215.  Final  judgmeat  in  action  for  usurping  office  or  franchise. 

In  any  action,  brought  as  prescribed  in  this  article,  where  a  defendant  is  adjudged  to 

be  guilty  of  usurping  or  intruding  into  or  unlawfully  holding  or  exercising  an  office, 

anchise  or  privilege,  final  judgment  must  be  rendered,  ousting  and  excluding  him  there- 

om,  and  in  favor  of  the  people  or  the  relator,  as  the  case  requires,  for  the  costs  of  the 

'^on. 

]>wfT»tiOB.— Code  oiv.  proe..  ft  1956.  in  part,  without        Costa.— Peo^e  ez  rel.  Furman  v.  Clute.  62  N.  Y.  676; 
laage  of  substanee.     1 1966.  omnally   revised  from     People  ex  rel.  Winans  V.  Adams,  12S  N.  x .  129. 
de  of  proo..  ft  441.  last  clause;  R.  8..  pt.  6.  oh.  9,  tit.  2. 

§  1216.  Fine  in  action  for  usurping  office  or  franchise. 

As  a  part  of  the  final  judgment  in  an  action  for  usurping  or  intruding  into  or  unlaw- 
illy  holding  or  exercising  an  office,  franchise  or  privil^e,  the  court,  in  its  discretion,*  also  < 
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may  award  that  the  defendant,  or,  where  there  are  two  or  more  defendants  that  one 
or  more  of  them,  pay  to  the  people  a  fine  not  exceeding  two  thousand  dollars.  The  judg- 
ment for  the  fine  may  be  docketed  and  execution  may  be  issued  thereupon  in  favor  of 
the  people,  as  if  it  had  been  rendered  in  an  action  to  recover  the  fine. 

]>crlVBtloii.«-Code  oiv.  proo.,  1 19fl6,  in  part,  without  Fine.— People  ▼.  PUtt,  46  Hon  306;  St.  Stephen 

ehange  of  fubataooe.   Last  aentenoe  omitted  as  ooveced  by  Chureh  eaaaa.  11  N.  Y.  Sapp.  671,  25  Abb.  N.  C.  253; 

state  finance  law.,  |  37.    f  1956,  originally  revised  from  People  ex  rel.  Swinburne  t.  Nolui,  65  How.  Pr.  463; 

code  of  proo.,  |  441,  last  oianse,  R.  S.,  pt.  3,  oh.  9,  tit.  2,  People  v.  Feivuson,  20  WUy.  Die.  276. 
1 48.                                             . 

§  1217.  Action  by  attorney-general  for  unlawful  exercise  of  corporate  rights. 

The  attorney-general  may  maintain  an  action  upon  his  own  information  or  upon  the 
complaint  of  a  private  person, 

1.  Against  one  or  more  persons  who  act  as  a  corporation  mthin  the  state  without 
being  duly  incorporated;  or  exercises  within  the  state  any  corporate  rights,  privileges  or 
franchises  not  granted  to  them  by  the  law  of  the  state. 

2.  Against  a  foreign  corporation  which  exercises  within  the  state  any  corporate  rights, 
privileges  or  franchises  not  granted  to  it  by  the  law  of  this  state;  or  which  within  the 
state  has  violated  any  provision  of  law,  or,  contrary  to  law,  has  done  or  omitted  any  act 
or  has  exercised  a  privilege  or  franchise  not  conferred  upon  it  by  the  law  of  this  state, 
where,  in  a  similar  case,  a  domestic  corporation  in  accordance  with  section  one  hundred 
and  thirty-one  of  the  general  corporation  law,  would  be  liable  to  an  action  to  vacate  its 
charter  and  to  annul  its  existence;  or  which  exercises  within  the  state  any  corporate 
rights,  privileges  or  franchises  in  a  manner  contrary  to  the  public  policy  of  the  state. 


Derifntlea.— Code  eiv.  proo.,  f  1948.  subds.  3, 4,  with- 
out change;  originally  revised  from  code  of  iwoo.,  ft  432; 
R.  S..  pt.  3,  ett  9,  tit.  2,  ft  28. 

Corporations. — ^People  ▼.  Equity  Gas  Light  Co.,  141 
N.  Y.  232;  Pe<»>le  ex  rel.  Haborman  v.  James,  5  App.  Div. 
412,  39  N.  Y.  Supp.  313;  People  v.  Consolidated  G«s  Co., 
130  App.  DIy.  626,  115  N.  Y.  Supp.  393;  People  v. 
Bleeeker  Street  &  Fulton  Ftrry  R.  R.  Co.,  140  App.  Div. 
611. 125  N.  Y.  Supp.  1046;  Boston  B.  B.  Assn.  t.  Brooklyn 
B.  B.  Club,  37  Misc.  521,  75  N.  Y.  Supp.  1076;  People  v. 
Bleeeker  St.  A  Fulton  F.  R.  R.  Co..  67  Misc.  577, 5S2,  124 
N.  Y.  Supp.  782;  People  t.  Stillwell.  78  Misc.  96, 138  N.  Y. 
Supp.  693;  People  v.  B.,  T.  A  W.  R.  Co.,  27  Hun  628; 


People  V.  Loew.  19  Misc.  248,  44  N.  Y.  Supp.  42;  Clem- 
ents V.  Williams,  191  App.  Div.  279, 181  N.  Y.  Supp.  230. 
Corpomfto  ofllecrs.— People  ex  rel.  Manice  v.  Powell, 
201  N.  Y.  194,  affs.  140  App.  Div.  912.  125  N.  Y.  Su|^p. 
1139;  WashingtonXighting  Co.  v.  Dimmiek,  41  App.  Div, 
596,  58  N.  Y.  Supp.  682,  n.;  Matter  of  Empire  State 
Supreme  Lodge,  118  App.  Div.  616,  103  N.  Y.  Supp.  465; 
Matter  of  Northern  Dispensary,  26  Misc.  147.  56  N.  Y. 
Supp.  784;  Reis  v.  Rohde.  34  Kun  161;  Hartt  v.  Harvey, 
32  Barb.  55:  North  Baptist  Church  v.  Parker.  36  Barb. 
171;  Mitchell  v.  Forest  City  Printing  Co.,  107  Miws.  709, 
176  N.  Y.  Supp.  157. 


§  1218.  Injunction  in  action  by  attorney-general  for  unlawful  exercise  of 
corporate  rights. 

In  an  action  brought  as  prescribed  iD  section  twelve  hundred  and  seventeen  of  thiB 
act,  the  final  judgment  in  favor  of  the  plaintiff  must  perpetually  restrain  the  defendant 
or  defendants  from  the  commission  or  continuance  of  the  act  or  acts  complained  of.  A 
temporary  injunction  to  restrain  the  commission  or  continuance  thereof  may  be  granted 
upon  proof,  by  affidavit,  that  the  defendant  or  defendants  have  violated  any  of  the  pro- 
visions of  such  section.  The  provisions  of  statute  or  rule  relating  generally  to  injunctions 
as  provisional  remedies  in  actions  apply  to  such  a  temporary  injunction  and  the  pro- 
ceedings thereupon. 

DertT»tion.--Oode  dr.   proo.,  f  1955,   as   am.    by  Bestnlnliif  coipormtloii  after  eiplratloii  off  eluur- 

L.  1896,  ch.  963,  in  part,  without  change  of  substanoe.  tor. — ^Peopleexrel.  Habermanv.  James,  5  App.  Div.  412, 

i  1955,  originally  reinaed  from  R.  6.,  pt.  3,  oh.  8,  tit.  4,  39  N.  Y.  Supp.  313;  People  v.  Mut.  £nd.  it  Aoo.  Amu..  17 

last  olause  of  |f  31,  32.  Wkly.  Dig.  174. 

§  1219.  Immunity  of  witnesses  in  action  by  attorney-general  for  unlawful 
exercise  of  corporate  rights. 

In  the  trial  of  an  action  brought  as  prescribed  in  section  twelve  hundred  and  seventeen 
of  this  act,  a  party  or  a  witness  is  not  excused  from  answering  a  question  on  the  ground 
that  such  answer  will  tend  to  incriminate  him;  but  such  answer  cannot  be  used  as  evi- 
dence against  the  person  so  answering,  in  a  criminal  action  or  criminal  proceeding. 

Derlfatloiv — Code  dv.  proo.,  I  1955,  as  am.  by  stanee.  1 1955,  originally  revised  from  R.  S.|  pt.  3,  oh.  3^ 
L.  1896,  eh.  953,  last  sentence,  without  ohange  of  sub-     tit.  4,  last  olause  oTH  31.  82. 

§  1220.  Costs  against  corporation  or  usurpers  of  franchise  of  corporation. 

Where  final  judgment  in  an  action  brought  in  behalf  of  the  people,  pursuant  to  this 
article,  is  rendered  against  a  corporation  or  person  claiming  to  be  a  corporation,  the  court 
may  mrect  the  costs  to  be  collected  by  execution  against  any  of  the  persons  claiming 
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to  be  a  corporation;  or  by  warrant  of  attachment  or  other  process  against  the  person 
of  any  director  or  other  officer  of  the  corporation. 

DalfAlllMi. — Code  dv.  proo.,  1 1087,  without  ohftoge  of  sabstanoe;  originAlly  revised  from  code  of  i»-oc.,  1 443. 

§  1221.  Actioa  triable  by  juiy. 

An  action  brought  as  prescribed  in  this  article  is  triable,  of  course  and  of  right,  by  a 
jury  in  like  manner  as  if  it  were  an  action  in  which  the  complaint  demands  judgment 
for  a  sum  of  money  only,  and  without  procuring  an  order  of  the  court  defisias  t^e  issues. 

« 

.—Code  dv.  proc.,  1 1050,  without  chence        AraHeatiOB.— People  ▼.  Albany  A  Suaq.  R.  Co.,  67 

N.  Y.  161;  People  ▼.  O'Srien,  46  Hun  610.  S8S;  People  ▼. 
MeOuire,  48  How.  Pr.  87. 
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§S  1222-1226  CIVIL  PRACTICE  ACT  art.  76 


ARTICLE  76 

Action  by  people  founded  upon  the  spoliation  or  other  misappropriation  of  public 

property 

Sec.  1222.  Action  by  people  in  state  courts  for  iUen]  reeeipt  or  di^porition  of  public  funda  or  other  property. 

1223.  Stay  of  other  domestic  actions;  parties  thereto  to  be  brought  in. 

1224.  Actions  in  foreign  courts. 

1225.  Cause  of  action  vests  in  people  on  commencement  of  action. 

1226.  Limitation  of  action. 

1227.  Ultimate  disposition  of  proceeds  of  action  in  courts  of  the  state. 

1228.  Application  for  custody  or  disposition  of  proceeds  of  action. 

1229.  Attorney-general  must  bring  action. 

§  1222.  Action  by  people  in  state  courts  for  illegal  receipt  or  disposition  of 
public  funds  or  other  property. 

Where  any  money,  funds,  credits,  or  other  property,  held  or  owned  by  the  state,  or 
held  or  owned  officially  or  otherwise  for  or  in  behalf  of  a  governmental  or  other  public 
interest,  by  a  domestic  municipal,  or  other  public  corporation,  or  by  a  board,  officer, 
custodian,  agency,  or  agent  of  the  state,  or  of  a  city,  county,  town,  village  or  other  divi- 
sion, subdivision,  department,  or  portion  of  the  state,  has  heretofore  been,  or  is  hereafter, 
without  right  obtained,  received,  converted,  or  disposed  of,  an  action  to  recover  the  same, 
or  to  recover  damages  or  other  compensation  for  so  obtaining,  receiving,  paying,  con- 
verting, or  disposing  of  the  same,  or  both,  may  be  maintained  by  the  people  of  the  state 
in  any  court  of  the  state  having  jurisdiction  thereof,  although  a  right  of  action  for  the 
same  cause  exists  by  law  in  some  other  public  authority,  and  whether  an  action  therefor 
in  favor  of  the  latter  is  or  is  not  pending  when  the  action  in  favor  of"  the  people  is  com- 
menced. 

Derivation.— Code  civ.  nroc,  1 19C9,  without  change:  N.  Y.  522,  revg.  54  Hun  438, 7  N.  Y.  Supp.  712;  People  v. 

orifldnally  revised  from  L.  1875.  ch.  40.  f  1.  in  part.  Sutherland.  207  N.  Y.  22;  People  v.  Journal  Co..  213  N.  Y. 

■efereiiCM. — ^Action  by  taxpayers  to  prevent  waste  of,  2.  affg.  158  App.  Div.  326, 143  N.  Y.  Supp.  388;  People  v. 

or  injury  to,  public  funds  or  property,  general  municipal  Sneppard.  37  App.  Div.  119,  55  N.  Y.  Supp.  1130;  People 

1.,  I  51.  v.  Sutherland,  147  App.  Div.  668,  132  N.  Y.  Supp.  588; 

ConstltatlODftllty.— People  v.  Tweed,  63  N.  Y.  202.  People  ex  rel.  Heinridi  v.  Travis.  175  App.  Div.  721.  151 

Effeet  of  gectlon.— People  v.  Wood,  121  N.  Y.  522,  N.  Y.  Supp.  860;  People  v.  Powers,  8  Muc  628,  29  N.  Y. 

revg.  54  Hun  438.  7  N.  Y.  Supp.  712.  Supp.  950;  Montgomery  v.  Smead,  97  Misc.  283, 161 N.  Y. 

Wb«D  action  malnteinable.— People  v.  Wood,  121  Supp.  431. 

§  1223.  Stay  of  other  domestic  actions ;  parties  thereto  to  be  brought  in. 

Where  an  action  is  commenced  by  the  people  for  a  cause  specified  in  the  last  section, 
the  court  in  which  it  is  brought,  upon  the  application  of  any  party  thereto,  may  grant, 
an  order  staying  proceedings  in  any  other  action  brought  for  the  same  cause  in  the  same 
or  any  other  court  of  the  state  by  a  public  authority  other  than  the  people;  and,  if 
necessary  or  proper,  it  may  vacate  any  order  or  interlocutory  judgment  made  or  rendered 
in  such  an  action;  and,  by  the  same  order,  or  by  a  subsequent  order  granted  upon  the 
application  of  any  party  to  either  action,  it  may  direct  that  any  party  to  the  action  so 
stayed  be  brought  in  as  a  party  to  the  action  commenced  by  the  people. 

DerlTfttloii. — Code  civ.  proc.,  §  1970,  without  change;  originally  revised  from  L.  1875,  ch.  49,  §  2. 

§  1224.  Actions  in  foreign  courts. 

The  people  of  the  state  may  commence  and  maintain  in  their  own  name  or  otherwise 
as  is  allowable,  one  or  more  actions,  suits  or  other  judicial  proceedings,  in  any  court,  or 
before  any  tribunal  of  the  United  States,  or  of  any  other  state,  or  of  any  territory  of 
the  United  States,  or  of  any  foreign  coimtiy,  for  any  cause  specified  in  the  last  section 
but  one. 

DcHvstioii. — Code  ehr.  proo.,  f  1971,  without  ehange;  originally  revised  from  L.  1875,  eh.  49, 1 1,  in  part. 

§  1225.  Cause  of  action  vests  in  people  on  commencement  of  action. 

Upon  the  commencement  by  the  people  of  the  state  of  any  action,  suit  or  other  judicial 
proceeding,  as  prescribed  in  this  article,  the  entire  cause  of  action,  including  the  title  to 
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the  money,  fiindfl,  credits,  or  other  property,  with  respect  to  which  the  suit  or  action  is 
brought,  and  to  the  damages  or  other  compensation  recoverable  for  the  obtaining, 
receipt,  payment,  conversion  or  disposition  thereof,  if  not  previously  so  vested,  is  trans- 
ferred to  and  becomes  absolutely  vested  in  the  people  of  the  state. 

]lcHviitlOB.~OMle  dv.  proc.,  1 1972,  without  ohftnie;  oiigiaAUy  reriaed  from  L.  1875,  eh.  49, 1 1,  in  put 

§  1226.  Limitation  of  action. 

The  people  of  the  state  will  not  sue  for  a  cause  of  action  specified  in  this  article  unless 
it  accrued  within  ten  years  before  the  action  is  commenced. 

Dcfflfstfoii.— Code  dv.  proe.,  1 1973,  without  ohftoce;         AppUefttloii.— People  t.  Journal  Co.,  213  N.  T.  2 
oricinaUy  Nfvieed  from  L.  1376,  oh.  49. 1 1,  in  part.  affg.  158App.  XAv.  626, 148  N.  Y.  Supp.  839. 

§  1227.  Ultimate  disposition  of  proceeds  of  action  in  courts  of  fhe  state. 

Any  court  of  the  state  in  which  an  action  is  brought  by  the  people,  as  prescribed  in 
this  article,  may  direct,  by  the  final  judgment  therein,  or  by  a  subsequent  order,  that 
any  money,  funds,  damages,  credits,  or  other  property,  recovered  by  or  awarded  to  the 
plaintiff  therein,  which,  if  liiat  action  had  not  been  brought,  would  not  have  vested  in 
the  people,  be  disposed  of,  as  justice  requires,  in  such  a  manner  as  to  re-instate  the  law- 
ful custody  thereof,  or  to  apply  the  same  or  the  proceeds  thereof  to  the  objects  and  pur- 
poses for  which  they  were  authorized  to  be  raised  or  procured;  after  paying  into  the  state 
treasury  out  of  the  proceeds  of  the  recovery  all  expenses  incurred  by  the  people  in  the 
action. 

IleriT»ttoo.>-Code  eiv.  proo.,  f  1974,  without  ehange;  orisinally  reriaed  from  L.  1876,  oh.  49, 1 3,  in  part 

§  1228.  Application  for  custody  or  disposition  of  proceeds  of  action. 

Any  corporation,  board,  officer,  custodian,  agency,  or  agent,  in  behalf  of  any  city^ 
county,  town,  village,  or  other  division,  subdivision,  department,  or  portion  of  the  state, 
which  was  not  a  party  to  an  action,  brought  as  prescribed  in  this  article,  and  which  claims 
to  be  entitled  to  the  custody  or  disposition  of  any  of  the  money,  funds,  damages,  credits, 
or  other  property,  recovered  by,  or  awarded  to  the  plaintiff,  by  the  final  judgment  in 
the  action,  or  any  of  the  proceeds  thereof,  and  not  disposed  of  as  prescribed  in  the  last 
section,  may  present,  at  any  tbne  after  the  actual  collection  of  the  money  and  its  pay- 
ment into  the  state  treasury,  or  the  actual  receipt  of  the  property  by  the  people,  to  the 
supreme  court  at  a  special  tenn  thereof  held  in  the  county  of  Albany,  a  verified  petition 
setting  forth  the  facts  and  praying  for  the  relief  to  which  he  or  it  is  entitled.  Notice  of 
the  application  and  a  copy  of  the  petition  must  be  served  upon  the  attorney-general. 
Upon  the  hearing  the  court  may  make  such  a  final  order  as  justice  requires  for  the  dis^ 
position  of  the  money  or  other  property,  as  prescribed  in  the  last  section. 

DerlYatlcNi. — Code  dv.  proc.,  1 1976,  without  ohance;  origiDAUy  reviaed  from  L.  1876,  oh.  49, 1 8,  in  part. 

§  1229.  Attorney-general  must  bring  action. 

The  attorney-general  must  commence  an  action,  suit  or  other  judicial  proceeding^  as 
proscribed  in  this  article,  whenever  he  deems  it  for  the  interests  of  the  people  of  the 
state  so  to  do;  or  whenever  he  is  so  directed,  in  writing,  by  the  governor. 

DcflVfttlcNi. — Code  dv.  proo.,  1 1976,  without  ehange;  originally  revised  from  L.  1876,  oh.  49,  |  4. 
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ARTICLE  77 
Habeas  corpus  and  certiorari  to  inquire  into  cause  of  detention 


vfnutJ^^ 


Servicfl  of  habeSA  comiu  arid  teea. 
Obedieom  to  writ  and  rstura. 
Ca tm^DM  of  return, 
Pnxluction  of  pruoner. 
Appearance  of  part^, 
DudlMMliedce  Dr>rrit. 
Proccpt  to  hrinf  up  pruoDfr- 

ProcefdlneH  on  return  uf  bnbuu  oorpui. 

CuMody  oi  pnaaner  ending  the  prcH^Hi 
Notice  bclon  onlat  lot  dis^uTge  mule. 
XntwuT  tfl  returu  »nd  proPtfldin^  there 
Fraeeedings  upon  AiekDCM  or  inhrtnUy  t 
CarUoraTi  initead  of  habeiui  corpiia. 
FIdaI  dlBChHTEQ  of  prisoQer. 


Filial  order;  applichlioa  ai  provii 

ProeaedinRfl  u  punith  olTeadcr. 
Appeals  ia  casea  under  this  utjd 
Appeal  by  people. 

Form  of  buTon  appeal, 

Cufltody  of  prisonar  pendioc  bail 
Bail  valid  for  adiouToed  temu. 


§  laao.  Persons  entitled  to  writs. 

A  person  imprisoned  or  reatrained  in  liis  liberty,  witiiio  the  state,  for  any  oauM  or  apon 
any  pretence,  is  entitled,  except  in  one  of  the  caaea  specified  in  the  next  sectJon,  to  a  writ 

of  habeas  corpus  or  a  writ  of  Mrtiorari,  as  prescribed  in  this  article,  for  the  pupose  of 
inquiring  into  the  pause  of  the  imprisoimient  or  restraint,  and,  in  a  case  prescribed  by 
law,  of  delivering  bim  therefrom. 


Dwintleii.— Code  civ,  proe,,  |  ZOIS.     The  lut  »n.  inititutii 

t«nae  baa  been  covered  under  appropriate  beading!  elee-  cuitody 

wfave  In  (hia  article  (tl  123S.  1230.  1242),    1  3015.  origi-  |  U,  , 

»ii....ui..^  !»...,  B  A    •>>  3  cb  B,  tit  1,121,    Itvillbe  Bllia 

ta  of  habeia  oorpui  nod  eer-  140,  68  1 


inltitution  lor  Cba  i 


— Paopla  ai  r^  Buofait  v.  Wdli.  GT  App.  DiT. 


tionui'to  inquireTnto'Uie  eaiueot  delenlion  an  retained.         A'  tMl,  metal  araMedllu. —People  ei  raL  Odld*  v. 

Ihs  other  lUU  vrila  formerly  appearint  in  eh,  16  qI  code     Kaott.  1ST  App,  Df*.  604.  ITS  N.  Y.  Supp.  321.  affd.,  398 

abolilhed  in  tbii  praclice  aet     The  aUte     N.  Y,  tOf 


tAv,  pnn-.  are  aboliAbed  in  thii  praetica  t 
«(nu£taltiaa.  art,  1.  14,   provides  that  ■  ___    .  _ 

of  the  writ  of  babeaa  corpua  ihall  not  be  BUfponded,  uDle« 
when.  Id  caaea  of  rebeUion  or  invaaion.  the  publio  laJety 
may  raqulra  its  nupenvon,"  It  waa  deemed  beat  in  vieq 
ofUibiDDaatllutiDnal  proviaion  torolain  theinit  ofhabeai 
ennna  imd  tha  writ  o4  oertiorari  ianied  to  inquire  into  thi 


^>bn.  Id,,  i'ti"'" 


■Isht  t*  raitor.— Pao^  ax  rel.  Lawienoe  r.  Brady,  M 
N.  Y.  1SS:Pmib]*«ii^,  Tweed  v.Liaoomb. SON,  Y.SS9; 
Pei^  ex  rel,  Piume  t,  Walt*.  132  N.  Y.  ZSS;  People  ax 
ret  ParUu  v.  Mom,  IST  N,  Y,  410,  418.  affrllS  App. 
OIt,  329.  M  M,  Y,  Sapp.  138:  Pewie  ex  r^Twiiiataa  t, 
WIbMod,  31  App,  Div.  111.  CS  N.  yT SiiK>,  ai4j  Painia  «i 
rel.  Billotti  v.  N.  Y.  Aiytum.  £7  Ani.  Otv.  383.  M  N.  Y, 
Supp.  279;  Peocde  v.  Burtnett.  13  Abb.  Pr.  8:  People  r. 
Grant.  13  Or.  Pm.  Rap.  305:  People  v.  Merefdn,  i  Hill 
39»;  Matter  of  Prio^  13  Hun  508. 


To  luiilre  In 

n1.  Curlu  V.  Kid 
buBcUiuiBBeii 

p.  Bv.  148.  78  N, 


Wp, 


HABEAS  OOHPUa  AND  CERTIORAKI  {{  1231,  1232 

Dcdgai     31  Am.  Dtr.  131.  S3  N.  Y.  atrop.  BH;  Peopl*  n  nl. 

Opnody  T.  QuxaA,  4fi  Apn.  Div.  90.  63  N.  Y.  BuDii. 

sol,  7T     *il:  Peopk  a  ral.  WaMa  t.  BuIMt,  TS  Ak>.  Dtr.  SK, 


f,  Y.  Sum.  175;  P»oi 


ipp.  t7S;  People  a 
PtyAt  «i  nl.  Mil 


Auilbcrtieg.— Prli^eird.  Bmitlii.BiBArt.UApp.     M  Hon  4l>9;?»opi*  «i  nL  Muttw  t.  Uul«ar, 
Div.  20,  4S  N.  Y.  Supp.  lOWi  UaKa  of  Lwbwt,  21  mm     &S,   17S  N.  Y.  Btrnp.  B3S. 

ex'nL  Winatui  v.  Wim 


eUbiliv.  Warden.  €tV.7ioaN.Y.  lM,"iB2. 
CuUidr  or  rblldTeB.~P«opls   —     -' 


Jy»U.  173 

N.  Y.  17«:  pMpI*  *I  l*L  Cucrier  v.  CUM  d  PoHoa,  97 
MiK.  254,  102  N.  Y.  Supp.  84S;  Mstlec  of  Scnfloi^ 
59  Bud  330,  13  N.  Y.  Sun>.  M3. 


§  1231.  ReatrictiOBS  on  allowance  of  viits. 

A  person  is  not  entitled  to  either  of  the  writs  epecified  in  the  last  sectjon  in  either  of 
the  rollowing  caeee: 

1.  Where  he  hae  been  committed  or  is  detained  by  virtue  of  a  mandate  issued  by  a 
court  or  a  jud^  of  the  Utut«d  States,  in  a  case  wiure  such  courts  or  judges  have  ex- 
cluave  jurisdiction  under  the  laws  of  tie  United  States  or  have  aoquiicd  exdnave  iuris- 
diction  bj  the  coinmeitcement  of  legid  proceedings  in  such  a  court. 

2.  Where  he  has  been  committed  or  is  detained  by  virtue  of  the  final  judgment  or  do- 
cree  of  a  conij>etcat  tribunal  of  civil  or  criminal  jurisdiction;  or  the  final  order  of  such  a 
tribunal  made  in  ft  special  proceeding  iiwtituted  for  any  cause,  ensept  to  punish  faim  for 
a  contempt;  or  by  virtue  of  an  execution  or  other  pn>ceae  issued  upon  such  a  judgment, 
decree  or  final  order. 


1  Merey,  23  App.  Div. 

tx  nl.  BUDpBD  T.  N. 
F._ll>fl,_8T  NTy.  8UK>. 

y.Sup 
(IS21),  117  Mil 


dran.  27  Miao.  4S7.  68  N.  Y.  Supp. 
People  .-.  rel,  Mua  v.  HitJey  (1821),  117  MiK. 
456.  IWl  N.  Y   Supp,  5111. 

DcteBthtn  BDdir  JDdnMDt.— Pespla  «  nl.  Dkw- 
IdSB  V.  FroBl.  12^  App.  Divr408.  114  N.  Y.  Supp.  309; 


Bupp.  595:  People  ei  rel.  Stoke* 
wl^n.  .  BoucbuUnc,  B4  Hum  li 

—People  ei  nL 

B  ai  id.  MsKmn 


Supp.  884. 

euMFfid 


».  32  N.  Y.  Supp.  ISO. 
Hubert  v.  Ku«ar.  308 
ft  V.  Kannedy.  78  Mbo. 


Peopli!  e 


App.  Div.  ML  IS9  N.  V.  Bun).  374:  PmdI* 

188  rf.  Y   -  — 

Wirden' irf'City  PiSmTm'A'S.  Wv.  Xl^T^'^.  y1 
Supp.  1095. 


§  1232.  Applications  generally. 

Application  for  the  writ  must  be  made,  by  a  written  petition,  signed  either  by  (iie  per- 
son for  whose  relief  it  is  intended  or  by  sMne  person  in  his  beiialf,  to  either  of  the  follow- 
ing courts  or  ofiicers: 

1.  The  supreme  court  at  a  special  term  or  the  appellate  division  thereof,  where  the 
prisoner  is  detained  within  the  judicial  district  witiiin  which  the  term  is  held. 

2.  A  justice  of  the  supreme  court  in  any  part  of  the  state. 

3.  An  officer  authorized  to  perform  the  duties  of  a  justice  of  the  supreme  oourt  at 
chambers,  beinn  or  residing  within  the  county  where  the  prisoner  is  detained;  or,  if  there 
is  no  such  officer  within  that  county  ct^able  of  acting,  or,  if  all  those  who, are  capable  of 
acttnt;  and  authorised  to  grant  the  writ  are  absent,  or  have  refused  to  grant  it,  then  to 
an  officer  authorised  to  perform  those  duties  residing  in  an  adjoining  county. 

Where  application  for  either  writ  is  made,  as  prescribed  in  subdivision  third  of  this 
section,  without  the  coimty  where  the  prisoner  is  detained,  the  officer  must  reqinre  proof 
by  the  oath  of  the  person  applying,  or  by  other  sufficient  evidence,  of  the  facts  ^lioh 
authorize  him  to  act  as  therein  prescribed;  and  if  a  judge  in  that  county,  authorised  to 
grant  the  writ,  is  said  to  be  incapable  of  acting,  the  cause  of  the  incapacity  must  t>e 
apeciftlly  set  forth.     If  such  proof  is  not  produced,  the  application  must  be  denied. 


™ Code  H2017,  3018.     Wonl»;'dly  o 


\a  App.  Div.  553,  153  ^ 


on^D&lly  Tevis«l  from  H. 
■ origiDnlly  ipviBed  h 


Y.  Supp.  188:  Peoplev,  Batter, 
lie  ex  nl.  Ciitcla  v.  Tucker,  3 
Proo.  Rep.  126;  Peoole  a  ret. 


Childi  y.  Knott.  187  App!  Div.  504,  ITS  N'.  Y. 
affd.,  228  N.  Y.  608. 
HbImm  eorpna  far  ebUd.— Pei^li 


473,  2  N.  Y.  Supp.  263,"  affd..  121  N.  Y. 
Humphrey.  34  BMb.  521;  People  ei  ral. 


28  N.T" 


Supp.  500:  People  v.  Bamtt, 


urtaett,  13  Abb.  Pr.  a 

ofTayliv,  8  MiK.  UG 
"        ■-    Bfl  Hun  361. 


\ 
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§  1233.  Writs  issued  at  instance  ot  people. 

Where  either  writ  is  required  in  an  action  or  special  proceeding,  civil  or  criminal,  to 
which  the  people  are  a  party  or  in  which  they  are  interested,  it  may  be  awarded  upon  the 
application  of  the  attorney-general,  or  of  the  district  attorney  having  charge  of  the  action 
or  special  proceeding;  and  the  indorsement  of  the  allowance  thereof  must  state  that  it 
was  issued  on  such  an  application. 

Derlvmtloii.~Code  dv.  nroo.,  f  1908;  originally  to-  Board  of  CaavaaMn,  129  N.  Y.  360;  Paople  ex  nL  Lali- 

▼iaed  from  R.  8..  pt.  3,  oh.  9,  tit.  1,  1 77.  maier,  v.  Intenubaa  R.  Co..  85  App.  Diy.  407,  83  N.  Y. 

Indonement  of  allowmiiee. — ^People  v.  Rome,  W.  Supp.  622;  appeal  digmifrf.  177  N.  Y.  296;  People  ▼. 

ft  O.  R,  Co..  103  N.  Y.  95;  People  ez  reL  Sherwood  ▼.  N.  Y.  C.  ft  H.  R.  R.  Co.,  28  Hun  648^  547. 

§  1234.  Contents  of  petition* 

The  petition  must  be  verified  by  the  oath  of  the  petitioner  to  the  ^ect  that  he  believes 
it  to  be  true,  and  must  state,  in  substance:.. 

1.  That  the  person  in  whose  behalf  the  writ  is  applied  for  is  hnprisoned  or  restrained 
in  his  liberty;  the  place  where,  unless  it  is  unknown,  and  the  officer  or  person  by  whom 
he  is  so  imprisoned  or  restrained,  naming  both  parties  if  their  names  are  known,  and 
describing  either  party  whose  name  is  unknown. 

2.  That  he  has  not  been  committed  and  is  not  detained  by  virtue  of  any  judgment, 
decree,  final  order  or  process^  specified  in  section  twelve  hundred  and  thirty-<>ne  of  this 
act. 

3.  The  cause  or  pretence  of  the  unprisonment  or  restraint,  according  to  the  best  knowl- 
edge and  belief  of  the  petitioner. 

4.  If  the  imprisonment  or  restraint  is  by  virtue  of  a  mandate,  a  copy  thereof  must  be 
annexed  to  -the  petition,  unless  the  petitioner  avers,  either,  that  by  reason  of  the  re- 
moval or  concealment  of  the  prisoner  before  the  application  a  demand  of  such  a  copy 
could  not  be  made,  or  that  such  a  demand  was  made,  and  the  legal  fees  for  the  copy 
were  tendered  to  the  o^cer  or  other  person  having  the  prisoner  in  his  custody,  and  that 
the  copy  was  refused. 

5.  If  the  imprisonment  is  alleged  to  be  illegal,  the  petition  must  state  in  what  the 
allied  ill^^ty  consists. 

6.  It  must  specify  whether  the  petitioner  applies  for  the  writ  of  habeas  corpus  or  for 
the  writ  of  certiorari. 

DertfBitoii.— Code  oir.  proc.,  1 2019;  origmally  re-        PfaMe  of  deteBtton.— People  r.  Cowiee,  59  How.  Pr. 
Yiaed  from  R.  8.,_pt.  3,  oh.  9.  tit.  1.  f  25.  287. 

Beferaieet.— Parties  to  petitioa,  C.  P.  A.,  f  1286;        megalKy  of  ImprlMiinieBi.— People  ex  rel.  Allen 


aa  to  Texifioatioo  of  pleadinae.  generally,  Id.,  V|  248-263.     v.  Hacen,  170  N.  Y.  46;  People  ez  rel.  Bungart  ▼.  WeOa, 

In  cenenl.— Matter  oTDaviee,  168  N.  Y.  89,  104;     57  App.  Div.  14a  68  N.  Y.  Supp.  59. 
People  ez  reL  Perkins  v.  Moss,  187  N.  Y.  4ia  418,  affg.         Wanw.— Matter  of  Jenkins  ▼.  Kuhne,  57  Miso.  30. 
113  App.  Div.  329,  99  N.  Y.  Supp.  138.  107  N.  Y.  Supp.  1029,  affd.,  127  App.  Div.  916,  111  N.  Y. 

Supp.  1136,  affd..  195  N.  Y.  610. 

§  1235.  Grant  of  writ 

A  court  or  a  judge  authorized  to  grant  either  writ  must  grant  it  without  delay  when- 
ever a  petition  therefor  is  presented,  as  prescribed  in  the  foregoing  sections  of  this  article, 
unless  it  appeajs  from  the  petition  itself  or  the  documents  annexed  thereto  that  the  peti- 
tioner is  prohibited  by  law  from  prosecuting  the  writ.  For  a  violation  of  this  section, 
a  judge,  or,  if  the  application  was  made  to  a  court,  each  member  of  the  court  who  assents 
to  the  violation,  forfeits  to  the  prisoner  one  thousand  dollars,  to  be  recovered  by  an  action 
in  his  name  or  in  the  name  of  the  petitioner  to  his  use.  A  writ  of  habeas  corpus  may  be 
issued  under  this  section  on  the  first  day  of  the  week,  commonly  called  Sunday. 

DciiVBitott.— All  except  last  sentence  is  code  dv.  Duty  to  gvmnt.— Nash  v.  People,  36  N.  Y.  607:  People 

proo.,  f  2020.     Last  sentence  is  from  code  dv.  pioe.,  ez  reL  Farley  v.  Crane,  94  App.  Div.  397,  88  N.  z .  Supp. 

1 2015.     Remainder  of  section  and  omitted  matter  oov-  343. 

ered  elsewhere  (}  1230,  ante),    f  2020,  oricinally  revised  Sarvlee, — ^People  ex  rel.  Mooney  v.  Walsh.  15  Civ. 

from  R.  S..  pt.  3»  oh.  9,  tit.  1,  (f  26,  31.    For  original  Proc  Rep.  19,  21  Abb.  N.  C.  299. 
derivation  of  f  2015  tpe  1 1230,  ante. 

§  1236.  Issuance  of  writ 

1.  The  writ  must  be  issued  under  the  seal  of  the  court  by  which  it  is  awarded.  Where 
it  is  allowed  by  a  judge  out  of  court  and  is  returnable  before  a  court  of  record,  it  must 
be  issued  under  the  seal  of  the  court  before  which  it  is  returnable.  Where  it  is  retum- 
abj^-before  &  judge  out  of  court,  or  before  a  body  or  tribunal  other  than  a  court  of  record, 
it  must  be  issued  under  the  seal  of  the  supreme  court.    Where  the  seal  of  the  supreme 
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court  is  to  be  used,  as  prescribed  in  this  seotion,  it  may  be  the  seal  of  the  county  wherein 
the  writ  is  awarded  or  wherein  it  is  returnable. 

2.  The  writ  must  be  issued  in  behalf  of  the  people  of  the  state;  but  where  it  is  awarded 
upon  the  application  of  a  private  person,  it  must  show  that  it  was  issued  upon  the  relation 
of  that  person. 

3.  The  officer  or  other  person  against  whom  the  writ  is  issued  shall  be  styled  the  de- 
fendant ther^. 

4.  The  presiding  judge  of  a  court  by  which  the  writ  is  awarded,  or  the  judge  who 
allows  such  a  writ  out  of  oouH,  as  the  case  may  be,  must  sign  an  allowance  thereof  in« 
dorsed  thereupon,  stating  the  date  of  the  aUowance. 

]>«fTftttoB«>-8ubd.  I  is  code  ctv.  proo.,  (  1992;  gubcU.         Sabdg.  S  and  S. — ^In  fanonL — People  ex  rel.  Doran 

2,  3  are  oode  ehr.  proe.,  f  1994;  eubd.  4  ia  code  dr.  proe.,  t.  HanrMcXS  App.  Div.  £59,  62  N.  Y.  Sapp.  897;  People 

f  1996.     If  1992.   1996,  originaUy*  leviead  from  B.  S..  «s  ral.  Dunphy  v.  Chaney,  171  App.  Div.  808.  166  N.  Y. 

pt.  3.  eh.  9.  tit.  1,  ff  74.  76.  reapeeCively.    Theae  wriU  Supp.  1085;  Matter  of  Belinont.  40  Miae.  133,  81  N.  Y. 

foniMr|y  nlated  to  atate  write  cenevmUy.    Thay  are  re-  Sopp.  280,  affd.,  83  App.  Dir.  643,  82  N.  Y.  Supp.  1110; 

tained  oere  aa  applyinc  to  write  of  habeae  eorpua  and  People  ex  xel.  Maaoo  v.  Board  of  Gkipenaaora,  4o  Hun  62. 
eertlorari  to  inqnire.  ESntttliBc  movinf  papera. — ^People  ex  reL  Montioello 

BefateiiM.— Subaeription  and  indoraement  of  writ,  TeL  Co.  ▼.  Truateea,  35  Miao.  676.  72  N.  Y.  Supp.  350; 

ndea  of  oivil  praotioe.  13.  Matter  of  Feoton.  58  Miao.  803,  109  N.  Y.  Supp.  321. 

§  1237.  Form  of  writ  ot  habeas  corpus. 

The  writ  of  habeas  corpus,  issued  as  prescribed  in  this  article,  must  be  substantially 
in  the  following  fonn,  the  blanks  being  properly  filled  up: 
"The  People  of  the  State  of  New  Yoric, 
To  the  Sheriff  of,"  etc.  (or  "to  A.  B.") 

"We  command  you,  that  you  have  the  body  of  C.  D.,  by  you  imprisoned  and  detained, 
as  it  is  said,  together  with  the  time  and  cause  of  such  imprisonment  and  detention,  by 

whatsoever  name  the  said  C.  D.  is  called  or  charged,  before ,"  ("the  supreme 

court,  at  a  special  term  or  tenn  of  the  appellate  division  thereof,* to  be  held,"  or  "E.  F., 

justice  of  the  supreme  court,"  or  otherwise,  as  the  case  may  be)  "  at on " 

"to  do  and  receive  what  shall  then  and  there  be  considered}  concerning  the  said  C.  D. 
And  have  you  then  there  this  writ. 

"Witness, ,  one  of  the  justices"  (or  "judges")  "of  the  said  court,"  (or 

"county  judge,"  or  otherwise,  as  the  case  may  be,)  "the day  of ,  in 

the  year  nineteen  hundred  and ." 

D0tifSltoik--Code  f  2Q21.'aa  am.  by  L.  1895,  eh.  946;  orifiaally  remad  from  R.  S.,  pt.  3.  eh.  9,  tit.  1.  f  27. 

§  1238.  Form  <rf  writ  of  certioxarL 

The  writ  of  certiorari  issued  as  prescribed  in  this  article,  must  be  substantially  in  the 
following  form,  the  blanks  being  properly  filled  up: 
"The  People  of  the  State  of  New  York, 
To  the  Sheriff  of,"  etc.  (or  "to  A.  B.") 

"We  command  you,  that  you  certify  fully  and  at  large,  to ,"  ("the  supreme 

court,  at  a  special  tenn  or  tenn  of  the  appellate  division  thereof,  to  be  held,"  or  "£.  F., 
justice  of  the  supreme  court,"  or  otherwise,  as  the  case  may  be,)  "at ,  on 


''the  day  and  cause  of  the  imprisonment  of  C.  D.,  by  you  detuned,  as  it  is  said,  by 
whatsoever  name  the  said  C.  D.  is  called  or  charged.   And  have  you  then  there  this  writ." 

"Witness, ,  one  of  the  justices,"  (or  "judges")  "of  the  said  court,"  (or  "county 

judge,"  or  otherwise,  as  the  case  may  be,)  "the day  of ,  in  the 

year  nineteen  bundled  and ."  ' 


DerlvmllMi^— Coda  dv.  pcbo.,  f  2022.  aa  am.  by  L.  Vomi.— Paople  9x  vbL  Farlay  ▼.  Crane,  94  App.  Div. 
1896»  oh.  946;  originally  renaad  from  R.  S.,  pt.  3.  oL  9,  397,  88  N.  Y.  Supp.  343;  People  «s  rel.  Periceraoo  t. 
tit.  1,  |28.  Siaten  of  the  Order  of  St.  I>omini6k.  34  Hun  463. 

§  1239.  When  returnable. 

1.  Either  writ  may  be  made  returnable  forthwith  or  on  a  future  day  certain  as  the 
case  requires. 

2.  If  application  for  either  writ  is  made  to  the  supreme  court,  or  to  a  justice  thereof, 
in  a  county  other  than  that  where  the  person  is  imprisoned  or  confined,  the  writ  may  be 
made  returnable,  in  its  or  his  discretion,  before  any  judge  authorized  to  grant  it,  in  the 
county  of  the  imprisonment  or  confinement. 

3.  All  writs  of  habeas  corpus  directed  to  the  agent  and  warden  of  a  state  prison,  or  the 
superintendent,  manager  or  board  of  managers  of  a  state  institution,  must  be  made  return- 
able before  a  justice  of  the  supreme  court  or  a  county  judge  in  the  county  in  which  the  person 
is  detained.    If  at  the  time  there  is  no  such  official  in  the  county  capable  of  acting,  the  writ 
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shall  be  made  returnable  before  the  nearest  accessible  supreme  court  justice  or  county  judge 
in  an  adjoining  county.    (Subd.  3  added  by  L.  1922,  ch.  187,  in  effect  Sept.  1, 1922.) 

4.  A  writ  of  habeas  corpus  cannot  be  made  returnable  on  Sunday.  (Former  subd.  3  thus 
renumbered  by  L.  1922,  ch.  187,  in  effect  Sept.  1,  1922.) 

DerlTfttloiU — Subd.  1  is  code  dv. 
2  IB  oode  ehr.  prcio..  (  202S,  aiid  sub 
of  oode  dv.  proc.,  (2016.     Remainder 
and  omitted  matter  is  covered  elsewhere  (|  1230,  ante). 

§  1240.  Defects  in  form. 

The  writ  of  habeas  corpus  or  the  writ  of  certiorari  shall  not  be  disobeyed  for  any  defect 
of  form,  and  particularly  in  either  of  the  following  cases: 

1.  If  the  pierson  having  the  custody  of  the  prisoner  is  designated  either  by  his  name  of 
office,  if  he  has  one,  or  by  his  own  name;  or,  if  Ixrth  names  are  unknown  or  uncertain, 
by  an  assumed  appellation.  Any  person  upon  whom  the  writ  is  served  is  deemed  to  be 
the  person  to  whom  it  is  directed,  although  it  is  directed  to  him  by  a  wrong  name  or 
description  or  to  another  person. 

2.  If  the  person  directed  to  be  produced  is  designated  by  name,  or  otherwise  described 
in  any  way  so  as  to  be  identified  as  the  person  intended. 

DwInittlMi. — Oooe  dr.  proo.,  |  2024;  originally  reyised  from  R.  8..  pt.  3.  o!i.  9.  tit.  1.  §  23. 

§  1241.  Issuance  without  application. 

Where  a  justice  of  the  supreme  court,  in  court  or  out  of  court,  has  evidence,  in  a  judi- 
cial proceeding  taken  before  him,  that  any  person  is  illegally  imprisoned  or  restrained  in 
his  liberty  within  the  state;  or  where  any  other  judge  authorized  by  this  article  to  grant 
the  writs  has  evidence,  in  like  manner,  that  any  person  is  thus  imprisoned  or  restrained 
within  the  county  where  the  judge  resides;  he  must  issue  a  writ  of  habeas  corpus  or  a 
writ  of  certiorari  for  the  relief  of  that  person,  although  no  application  therefor  h&s  been 
made. 

DeffVAtlmi.-'Code  dv.  proo..  1 2025;  oTiginaUy  revised  from  R.  S.,  pt.  3,  oh.  9,  tit.  1.  1 90. 

§  1242.  Service  of  habeas  corpus  or  certiorari. 

A  writ  of  habeas  corpus  or  of  certiorari,  issued  as  prescribed  in  this  article  may  be 
served  by  deUvering  it  to  the  person  to  whom  it  is  directed.  If  he  cannot  be  found  with 
due  diligence,  it  may  be  served  by  leaving  it  at  the  jail  or  other  place  in  which  the  pris- 
oner is  confined,  with  any  imder  officer,  or  other  person  of  proper  age^  having  charge, 
for  the  time,  of  the  prisoner,  and  pa3dng  or  tendering  to  hini  the  fees  or  charges  for  bring- 
ing up  the  prisoner.  If  the  person  upon  whom  the  writ  ought  to  be  served  keeps  himself 
concealed  or  refuses  admittance  to  tlie  person  attempting  to  serve  it,  it  may  be  served 
by  affixing  it  in  a  conspicuous  place  on  the  outside  either  of  his  dwelling-house  or  of  the 
place  where  the  prisoner  is  confined.  In  that  case,  the  service  is  ccnnplete  without  tender- 
ing the  fees  or  charges  for  bringing  up  the  prisoner.  A  writ  of  habeas  corpus  may  be 
served  on  the  first  day  of  the  week,  commonly  called  Simday. 

DerlTfttloii. — Code  dv.  proc.,  $  2003;  originally  i»-  from  Code  dv.  proc,  §  2015.    Remainder  off  said  oeotioa 

viaed  from  R.  S.,  pt.  3.  ch.  9,  tit.  1,  §§  80,  81.    "Artide  and  omitted  matter  is  covered  elsewhere  (|  1280,  ante), 

second"  of  tit.  2,  ch.  16  of  code  dv.  proc.,  referred  to  in  Code  dv.  proc.,  §  1999  omitted  aa  unnecessary.    Covered 

§  2003,  related  to  "habeas  corpus  to  testify"  and  "artide  in  code  dv.  proc..  §  2003  as  to  writ  of  habeas  coipua  and 

third*'  related  to  "habeas  corpus  and  certiorari  to  in-  certiorari  to  inquire.    For  original  derivation  of  §  2015 

quire."    The  writ  of  habeas  corpus  to  testify  is  abolished  see  1 1230,  ante, 
and  therefore  the  reference  is  omitted.    Last  sentence  is 

§  1243.  Service  of  habeas  corpus  and  fees.  *  « 

1.  A  writ  of  habeas  corpus  can  be  served  by  any  person  of  the  age  of  twenty-one 
j'^ears  and  upwards. 

2.  Where  the  prisoner  is  in  custody  of  a  sheriff,  coroner,  constable  or  marshal,  the 
service  is  not  complete  unless  the  person  serving  the  writ  tenders  to  the  officer  the  fees 
allowed  by  law  for  bringing  up  the  prisoner  and  delivers  to  him  an  undertaking,  with  at 
least  one  surety,  in  a  sum  specified  therein,  to  the  effect  that  the  surety  will  pay  the 
charges  of  carrying  back  the  prisoner  if  he  shall  be  remanded,  and  that  the  prisoner  will 
not  escape  by  the  way,  either  in  going  to,  remaining  at,  or  returning  from  the  place  to 
which  he  is  to  be  taken.  The  sum  so  specified  must  be  at  least  twice  the  sum  for  which 
the  prisoner  is  detained,  if  he  is  detained  for  a  specific  sum  of  money;  if  not,  it  must  be 
one  thousand  dollars. 

3.  A  court  or  a  judge,  in  its  or  his  discretion,  upon  allowing  a  writ  of  habeas  corpus 
directed  to  any  person  other  than  a  sheriff,  coroner,  constable  or  marshal,  may  require 
the  apphcant,  in  order  to  render  the  service  thereof  complete,  to  pay  the  charges  of  bring- 
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ing  up  the  prisoner.  In  that  case,  the  amount  of  the  charges,  not  to  exceed  the  fees 
allowed  by  law  to  a  sheriff  for  a  similar  service,  must  be  specified  in  the  certificate  allow- 
ing the  writ. 

4.  This  section  is  not  applicable  to  a  case  where  the  writ  is  allowed  upon  the  application 
of  the  attorney-general  or  a  district  attorney. 

DerlTftttoii. — Subda.  1,  2  are  code  civ.  preo.,  §  2000;  BcCotmim. — Feet  of  sheriff  for  biinginc  up  priaoner, 

flobd.  3  b  eode  otr.  proo.,  1 2001,  and  subd.  4  it  code  cnr.  C.  P.  A.,  1 1568,  tubd.  IS. 

proc.,  (  2002.    1 2000.  aa  am.  bv  L.  1910.  ch.  120;  orifin-  Wmlfff  of  fltoc*  sad  imdertekiiif.— Matt6rj>f  Jen- 

I.  3,  oL  9. 


all7  revieed  from  R.  S..  pt.  3,  oL  9.  tit.  1. 1 78.      (  2001,     kina  v.  Kuhne,  67  Miae.  30.  107  N.  Y.  Supp.  1029.  affd. 
ongmaUsr  leviaed  from  R.  8..  pt.  3.  eh.  9.  tit.  1,  §84.     127  App.  Div.  916.  Ill  N.  Y.  Supp.  1136. 
1 2002,  originally  revised  from  R.  S.,  pt.  3.  oh.  9.  tit.  1,         SoM.  2;  tender  of  Cms.— People  es  rel.  Sutliff  r. 
1 79.  Supervisora,  64  Hun  875.  19  N.^Y.  Supp.  773;  People  es 

rol.  Dreioer  v.  Ouderkirk,  76  Hun  119,  27  N.  Y.  Supp.  821. 

§  1244.  Obedience  to  writ  and  return. 

1.  A  sheriff,  corojier,  constable  or  marshal,  upon  whom  complete  service  of  a  writ  of 
habeas  corpus  is  made,  as  prescribed  in  this  article,  must  obey  and  make  return  to  the 
writ  according  to  the  exigency  thereof,  whether  it  is  directed  to  him  or  not.  Any  other 
person,  upon  whcmi  such  a  writ  is  served,  having  the  custody  of  the  individual  for  whose 
benefit  it  was  issued,  must  obey  and  execute  it  according  to  the  command  thereof  with- 
out requiring  any  bond  or  the  payment  of  any  charges,  except  such  as  are  specified  in  the 
certificate  allowing  the  writ. 

2.  A  person  upon  whom  a  writ  of  certiorari,  issued  as  prescribed  in  this  article,  is  smnred, 
upon  payment  or  tender  of  the'fees  allowed  by  law  for  making  a  return  to  the  writ,  and 
for  oop3ring  the  warrant,  or  other  process  or  proceeding,  to  be  annexed  thereto,  must 
obey  and  return  the  writ  in  like  manner,  according  to  the  exigency  thereof. 

3.  Where  a  writ  of  habeas  corpus  is  returnable  on  a  day  certain,  the  return  must  be 
made  at  the  time  and  place  specified  therein.  Where  such  a  writ  is  returnable  forth- 
with, at  a  place  within  twenty  miles  of  the  place  of  service,  the  return  must  be  made 
and  the  prisoner  must  be  produced  within  twenty-four  hours  alter  service;  and  the  like 
time  must  be  allowed  for  each  additional  twenty  miles. 

Dcrtfmtloiu — Subd.  1  ia  code  civ.  proc.,  1 2004;  aubd.  BefcraiM. — Conoeatini^  person  entitled  to  release  on 

2  ia  code  civ.  proe.,  1 2006;  and  aubd.  3  ia  code  dv.  proe.,  writ,  so  aa  to  elude  aervioe,  a  misdemeanor,  penal  1,. 

12006.    II 2004,  2006,  originally  ravised  from  R.  &.  pt.  1 1789. 
3,oh.  9.  tit.  1.1182,83. 

§  1246.  Contents  of  return. 

The  person  upon  whom  either  writ  has  been  duly  served  must  state  plainly  and  un- 
equivocally in  his  return: 

1.  Whether  or  not,  at  the  time  when  the  writ  was  served  or  at  any  time  theretofore 
or  thereafter,  he  had  in  his  custody  or  imder  his  power  or  restraint  the  person  for  whose 
relief  the  writ  was  issued. 

2.  If  he  so  had  that  person,  when  the  writ  was  served,  and  still  has  him,  the  authority 
and  true  cause  of  the  imprisonment  or  restraint,  setting  it  forth  at  length.  If  the  pris- 
oner is  detained  by  virtue  of  a  mandate  or  other  written  authority,  a  copy  thereof  must 
be  annexed  to  the  return,  and,  upon  the  return  of  the  writ,  the  original  must  be  produced 
and  exhibited  to  the  court  or  judge. 

3.  If  he  so  had  the  prisoner  at  any  time,  but  has  transferred  the  custody  or  restraint 
of  him  to  another,  the  return  must  conform  to  the  return  required  by  the  second  sub- 
division of  this  section,  except  that  the  substance  of  the  mandate  or  other  written  au- 
thority may  be  given  if  the  ori^nal  is  no  longer  in  his  hands;  and  that  the  return  must 
state  particularly  to  whom,  at  what  time,  for  what  cause  and  by  what  authority  the 
transfer  was  made. 

The  return  must  be  signed  by  the  person  making  it,  and,  unless  he  is  a  sworn  public 
officer  and  makes  his  return  in  his  official  capacity,  it  must  be  verified  by  his  oath. 

Dcrtfmtloii. — Code  dv.  proc.,  1 2026;  originaUy  re-         In  f enenL — People  ez  reL  Trainor  v.  Baker,  89  N. 
vised  from  R.  S.,  pt.  8,  eh.  9,  tit.  1.  1 32.  Y.  460;  People  ez  reL  Baxter  v.  Baxter.  57  App.  Div. 

178,  68  N.  Y.  Supp.  201. 

§  1246.  Production  of  prisoner. 

The  person  upon  whom  a  writ  of  habeas  corpus  has  been  duly  served  must  also  bring 
up  the  body  of  the  prisoner  in  his  custody,  according  to  the  command  of  the  writ,  unless 
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he  states  in  his  Ketum  that  the  prisoner  is  so  sick  or  infirm  that  the  production  of  him 
would  endanger  his  Hfe  or  his  health. 

Dcrlfl^tloii.— Code  civ.  p^.,  I  2027;  originally  rerised  from  R.  S.,  pt.  8,  ch.  9,  tit.  1,  §(  33,  49. 

§  1247.  Appearance  of  parties. 

The  parties  to  a  special  proceeding  instituted  by  either  writ  may  appear  by  attorney 
with  like  effect  as  in  an  action  brought  in  the  supreme  coiut.  Where  the  attorney-gen- 
eral or  the  district  attorney  does  not  appear  for  the  people,  the  attorney  for  the  relator 
is  deemed  also  the  attorney  for  the  people. 

DcillAtloii. — Code  dv.  proe..  1 1995.    Portion  omitted  Id  f^tntnL — People  ez  reL  Sherrill  ▼.  GufienhcuiMr, 

because  already  covered  aa  to  luibeas  corpus  and  eerti-  29  Misc.  663.  61  N.  Y.  Sapp.  961. 
orari  to  inquire   (|  1246,  ante).     See  code  dv.   proc., 
112024.  8026. 

§  1248.  Disobedience  of  writ 

Where  a  person  who  has  been  duly  served  with  either  writ  refuses  or  neglects,  without 
sufficient  cause  shown  by  him,  fully  to  obey  it,  as  prescribed  in  sections  twelve  hundred 
and  forty-five  and  twelve  hundred  and  fortynsix,  the  court  or  judge  before  which  or  whom 
it  is  made  returnable,  upon  proof  of  the  due  service  thereof,  must  issue  forthwith  a 
warrant  of  attachment,  directed  generally  to  the  sheriff  of  any  county  where  the  ddin* 
quent  may  be  found,  or,  if  the  delinquent  is  a  sheriff^,  to  any  coroner  of  his  county,  or 
to  a  particular  person  specially  appointed  to  execute  the  warrant  and  designated  therein; 
commanding  such  officer  or  other  person  forthwith  to  apprehend  the  delinquent  and  bring 
him  before  the  court  or  judge.  Upon  the  delinquent  being  so  brought  up,  an  order  must 
be  made  committing  him  to  close  custody  in  the  jail  of  the  county  in  which  the  court  or 
judge  is,  or,  if  he  is  a  sheriff,  in  the  jail  of  a  county  other  than  his  own,  designated  in  the 
order;  and,  in  either  case,  without  being  allowed  the  liberties  of  the  jail.  The  order  must 
direct  that  he  stand  committed  until  he  makes  return  to  the  writ  and  complies  with  any 
order  which  may  be  made  by  the  court  or  judge  in  relation  to  the  poson  for  whose  relief 
the  writ  was  issued. 

DerlTftMon.— Code  dv.  proc..  1 2028;  oiicinally  re-  30.  40,  107  N.  Y.  Supp.  1029.  affd.,  127  App.  Div.  916, 
vised  from  R.  S..  pt.  8.  eh.  9.  tit.  1.  H  34.  86.  Ill  N.  Y.  Supp.  1136.  affd.,  196  N.  Y.  610. 

AvpllaiMoii.— -Matter  of  Jenkins  v.  Kuhne.  67  Misc.        Ki  parte  order. — People  ex  leL  Bishop  v.  Bidiop, 

184  App.  Div.  227.  171  N.  Y.  Supp.  662. 

§  1249.  Precept  to  bring  up  prisoner. 

The  court  or  judge,  in  its  or  his  discretion,  at  the  time  when  the  warrant  of  attach- 
ment is  issued,  or  afterwards,  also  may  issue  a  precept  to  the  sheriff,  coroner  or  other 
person,  to  whom  the  warrant  is  directed,  commanding  him  forthwith  to  bring  before  the 
court  or  judge  the  person  for  whose  benefit  the  writ  was  granted,  who  must  thereafter 
remain  in  the  custody  of  the  officer  or  person  executing  the  precept  until  discharged, 
bailed  or  remanded,  as  the  court  or  judge  directs. 

DerlTfttloii. — Code  dv.  proc..  §  2029;  originaUy  revised  from  R.  8.,  pt.  3,  oh.  9.  tit.  1, 1  36. 

§  1250.  Assistance  in  execution  of  writ 

The  sheriff,  coroner  or  other  person,  to  whom  a  warrant  of  attachment  or  precept  is 
directed,  as  prescribed  in  either  of  the  last  two  sections,  may  call  to  his  aid  in  the  exe- 
cution thereof  the  power  of  the  county,  as  the  sheriff  may  do  in  the  execution  of  a  man- 
date issued  from  a  court  of  record. 

DerlTfttloii. — Code  civ.  proc..  §  2030;  oriipnaUy  revised  from  R.  8..  pt.  3,  ch.  9.  tit.  1.  %  37. 

§  1261.  Proceedings  on  return  of  liabeas  corpus. 

The  court  or  judge  before  which  or  whom  the  prisoner  is  brought  by  virtue  of  a  writ 
of  habeas  corpus,  issued  as  prescribed  in  this  article,  must  examine,  immediately  after 
the  return  of  the  writ,  into  the  facts  alleged  in  the  return  and  into  the  cause  of  the  im- 
prisonment or  restraint  of  the  prisoner;  and  must  make  a  final  order  to  discharge  him 
therefrom  if  no  lawful  cause  for  the  imprisonment  or  restraint  or  for  the  continuance 
thereof,  is  shown;  whether  the  same  was  upon  a  commitment  for  an  actual  or  supposed 
cruninal  matter  or  for  some  other  cause. 
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r.  pioc,  I  30S1;  oriciD^ly  »-     man.  17  Miv.  886.  41  N.  Y.  Bupp.  112;  MUts  of  Mar- 

Titad  fram  B.  8.. j».  3,  oh.  9.  tit.  1,U  38,  39.  OMU,  32  Mbo.  217. 8£  N.  Y.  Bupp.  717;  Ptopla  <r.  Flyiiti,  3" 


■d  fram  B.  a..j».  3,  oh.  9.  tit.  l.Jl  38,  39.  OMU,  32  Mbo.  217.  K  N.  Y.  Bwp.  717;  Ptopla  <r.  Flyiiti,  37 

[a  nncnL— Pmpla  v.  Wanton  Ksja  CcmDtvJwI.  ISO  Mivi.  90.  T«  N.  Y.  Bupp.  740;  Paopki  v.  Buparintandant  ol 

p.Div.  40e.l45N.Y.  Suin.l084:FeDiilsT.Harafc88  Buts  Bafolmatoty,  37  Miae.  92.  74  N.  Y.  Supp.  752; 

Buae.  8S.  149  N.  Y.  Supp.  119.  PK>ple  a  i«l.  Q-Brua  t.  Woodnifl.  78  Hun  ABO,  SI  N.  Y. 

■trnmlitittrii.     Ptmnfn  bl  nL  Wataon  r.  BuKst.  TB  Bu[d.311i  Psnlaeii^  YomCT.  Stout,  81  Hun  336,  30 

App.  Di*.  309,  78  N.  Y.  Supp.  179.  nTy.  Supp.  SOS.  affd..  144  nTy:  B99:  PaopLs  u  ral.  Forixa 

/oriUlctlM  •(  Mart-BurtU^-Psople  o  nL  Pny  r.  MariulL  93  Hun  280.  3a  N.  Y.  Bupp.  723. 

r.  Wanleii.  eU.,  100  N.  Y.  20.  CllH»dra(«bUtW.— IWleainl-PniyDa  v.  WaJta. 

■fM«MC^Pw>pla  ia  rel.  ClaA  v.  Grant,  111  N.  Y.  123  N.  Y.  336;  Pmple  ax  reL  KHtor  t.  Hom.  8  App.  Dir. 

BS4l Uattn  of  Lee.  220  N.  Y.  633;  Paopla  ca  lal.  Bunsait  414,  39  N.  Y.  Bupp.  690;  Panola  a  nL  Stantxmr  r. 

T.  Wdh.  97  App.  DiT.  140,  «8  N.  Y,  Bupp,6».  BtanbOTnr,  13  App.  Dir.  MeT^  N.  Y.  Bunk  423;  Paopla 

ft  MM—  of  nton.— Paopla  si  rd.  Keator  t.  Hoaa,  a  rd.  Winatoi  v.  WimtoD,  31  An.  Dir.  131,  93  N.  Y. 


«  App.  Div.  414.  39  N.  Y.  Supp.  690, 
tmn  MaL— Paopla  i,  Griianluria.  IM  N.  Y.  Bupp. 


^.  493:  Matter  of  Llvi^_ 

vmnmBi  chc— i-xipis  «  rel.  Hubart  t.  Kaiaer,  206  134  N.  Y.  Bupp.  148:  Pao^  v.  Bran,  33  Hun  394; 
N.Y.46;Paop1eei[eLOrdway  V.  BC.  Bavior'iSuiituinm,  Msttarof  Raynolda,  8N.  Y.Supp.  17S;Ma(t«rof  FMoqr. 
34  App.  Div.  303.  se  N.  Y.  Supp.  431;  PeopLa  ra.  reL.  Prl«  8  N.  Y.  Supp.  934:  Matter  of  Ruman,  10  N.  Y.  Bupp.  BIB; 
T.  Hayea,  ISl  App.  Div.  £61. 1^  N.  Y.  Supp.  894;  Matter  Matter  of  nddoe^,  10  N.  Y.  Bupp.  710;  Paopla  *.  Tn^ 
of  KlSn,  17  Miao.  107,  39  N.  Y.  8nK>.  S73;  'SiA.ti  v.  EM-     fan,  13  N.  Y.  Supp.  43. 

§  1252.  Remandiiig  prisoner. 

The  court  or  judge  must  forthwith  make  a  final  order  to  remaod  the  prisoner  if  it 
appears  that  be  is  detained  in  custody  for  either  of  the  following  causes,  and  that  the 
tJme  for  which  he  may  legally  he  ao  detained  hae  not  expired: 

1.  By  virtue  of  a  mandate  issued  by  a  court  or  a  judge  of  the  United  States  in  a  case 
where  such  courte  or  judges  have  exclusive  jurifidJction. 

2.  By  virtue  of  the  final  judgment  or  decree  of  a  competent  tribunal,  of  civil  or  crimi- 
nal junsdiction;  or  the  final  order  of  such  a  tribunal  made  in  a  special  proceeding  insti- 
tuted for  any  cause,  except  to  punish  him  for  a  contempt;  or  by  virtue  of  an  execution 
or  other  process  issued  upon  such  a  judgment,  decree  or  final  order. 

3.  For  a  criminal  contempt,  defined  in  seddon  seven  hundred  and  fifty  of  the  judiciary 
law,  and  specially  and  plainly  chained  in  a  commitment  made  by  a  court,  officer  or  body 
having  authority  to  commit  for  the  contempt  so  charged. 

DnlratlOB.— Code    oiv.    proe..   (2033,    aa    am.    tor  J urU die Uon.— People  m  rel.  Twnd  v.  Lianomb.  60 

L.  1909,  cb.  66;  oricinally  reviacd  from  R.  B.,  pt.  3,  ch.  9.  N,  V,  £68;  People  a>  rel.  Wool!  v.  JaMibi.  86  N.  Y.  8; 

tit.  1,  I  40.  Prople  ei  rel.  Trunor  v.  Baker.  SO  N.  ¥.  460:  People  — 

BMcraBCC — When  a  peraon  ianot  entitled  to  wrilgof  i,<l  Ilun^kir  >..  Fr'i.iian:  EpiMopKl Bouap of  Mrrcy,  1 

habeaa  coipua  or  certiorari,  C.  P.  A..  1  1231.  ■'   'i'    -■■    ■■            ■     -:   Hjirk  v.  Keeper,  176  N.  Y,  4t-. 

rniMtltntliiMtilr      Pnnrln  ex  r^.  Hubart  v.  Kalier.  T.       .   . .  -  '    <  <                 K  ^mt,  2«1  S.  V.  46;  Paopla  ta 

160  App.  Div.  641.  135  N.  Y.  Bupp.  274;  People  ei  rel.  .m,  71  MIk.  34S.  128  N.Y. 

Ooldatdn  ».  Cbnej,  188  App,  Di».  614,  816,  MSN.  Y.  .,l..,nBn  v.  Sieiera  of  CWerot 

Sum.  977.  .:..  iitii.LiiL, ;.,  .1.  ..  ..1  jti.J,  Cohen  v.  Wanien  of  Wo-'- 

AppUcittoB  and  cOMI.— People  ei  nl.  Corkrsn  y.  bouie,  150  N.  Y.  Supp.  596. 

Hvatt,  172N.  Y.  176, 1B4;PeoplFBiral.  Latanuv.  Houaa  CuMdr  of  ehUdicn. — People  ■■  rel.  Cotnelhii 

ol  Marey.  23  App.  Div,  383.  4S  N.  Y.  Supp.  317:  People  Callan,  89  Miic,  187.  134  N.  Y.  Bopp.  1074. 

ei  lel.  Bmcait  v,  Walla,  57  App,  Dl*.  Ma  W  M .  Y,  Supp,  BaUtMl  dniIllnrd.^MMtv  of  turner.  70  App.  Div. 

B9;PaapleeireLMcDona]dv.Eeeler,  33  Hun  £83;  Paopla  134,  79  N.  Y.  Bupp,  1030. 

a  rel.  Yonnc  v,  Btout.  81  Hun  336,  30  N,  Y.  Bupp,  sSS;  ImbMOa.—People  a  ni.  Cawdv  v.  I^wia.  112  Miac. 

FaapltemLMcLouablinT.WilaOB.SSBunSSS.  MN.  Y.  2G7,  1S2  N.  Y.  Bupp.  SIS. 

Bupp.  734 ;  People  ei  rel.  Jobnaon  v.  Webater.  92  Hun  378,  BnUon  clted^-Peqple  ei  nA.  JobDaao  v.  Kidney,  ISS 

36  N.  Y,  Supp.  995:  People  «  rel.  Lur)  t.  Hannah,  03  App.  Div,  789,  ITS  N.  Y.  Snpp.  88B, 
Hun  476,  87  n!  Y.  Supp.  702. 

§  12S3.  Discharge  of  prisoner  in  civil  cases. 

If  it  appears  upon  the  return  that  the  prisoner  ia  in  custody  by  virtue  of  a  mandate 
in  a  civil  cause,  he  can  be  discharged  only  in  one  of  the  following  cases: 

1.  Where  the  jurisdiction  of  the  court  which,  or  of  the  officer  who,  issued  the 
mandate,  has  been  exceeded,  either  as  to  matter,  place,  sum  or  person. 

2.  Where,  although  the  original  imprisonment  was  lawful,  yet  by  some  act,  omission 
or  event,  which  has  taken  place  afterwards,  the  prisoner  has  become  entitled  to  be  dis- 
charged. 

3.  Where  the  mandate  is  defective  in  a  matter  of  substance  required  by  law,  render- 
ing it  void. 

4.  Where  the  mandate,  although  in  proper  form,  was  issued  in  a  case  not  allowed  by 
bw. 

5.  Where  the  person  having  the  custody  of  the  prisoner  under  the  mandate  is  not 
the  person  empowered  by  law  to  detain  him. 

6.  Where  the  mandate  is  not  authorized  by  a  judgment,  decree  or  order  of  a  court, 
or  by  a  provision  of  law. 

Dcrtnltao^^^ode  ov.  proe.,  I  2033;  oricinally  r«-  CMI  amitt.-— Peopla  e>  reL  Barria  v.  Gill.  85  App. 

Tiaad  fram  B.  6,.  pt.  3.  cb.  9.  Ut.  1,  t  41.  Div.  192, 83  N.  Y.  Bupp.  135,  affd..  176  N.  Y.  606, 

Awllwtloa.— People  ei  rel.  Frey  v.  Warden,  eta.,  100  Clrtl  eontempti.— People  ei  r^  Hai^lev  v.  Kally,  24 

N.Y.20;PeopleeireLPatteraonv.  Reed,64Hun4G3,19  N.  Y.  74;  Davivm'*  Ca«,  37  N.  Y.  236;  People  ei  r^ 

N.  Y.  Supp.  877,  affd.,  143  N.  Y.  eSa  MeDoaald  t.  Leubiaober.  34  App.  Dir.  577,  54  N.  Y. 
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Supp.  800;  appeia  diaoMted.  107  N.  Y.  721;  Matter  of    Chr.  Proe.  Bepu  808;  Peopb  ex  rel.  Cioiiee  t.  Cowleib  4 
Heie.  48  Hua  586, 1 N.  Y.  Supp.  811 ;  Swenarton  v.  ShiqMt    Keyee.  38. 
»  CiT.  Proo.  Bep.  402;  People  ex  rel.  Poet  t.  Grant,  13 

1 1804.  Inquify  by  court  tqKm  rttum. 

But  a  court  or  judge,  upon  the  return  of  a  writ  issued  as  prescribed  in  this  article, 
shall  not  inquire  into  the  legality  or  justice  of  any  mandate,  judgment,  decree  or  final 
order,  q)ecified  in  the  last  section  but  one,  except  as  therein  stated. 

DerimtlOB. — Code  dv.  proc.,    12034;   originally  re-  N.  Y.  46;  People  ex  reL  laaaoe  y.  Moran,  150  App.  Dir. 

Tiaed  from  R.  S..  pt.  3,  cb.  9,  tit.  1. 1 42.  226, 134  N.  Y.  Supp.  931 ;  Pec^le  ex  reL  Wilson  v.  Warden 

ApnUentton.— People  ex  rel.  Farnngton  v.  Menechinsi  of  City  Priaon,  161  App.  Div.  106,  135  N.  Y.  Supp.  841; 

187KY.8,  27,  affd..  115  App.  Div.  893, 101  N.  Y.  Supp.  People  ex  Del.  Prioev.  Hayes.  151  App.  Div.  561, 136  N.Y. 

1138;  People  ex  rel.  Laiid  v.  Hahhan,  92  Hun  476, 37  N.  Y.  Stipp.  854;  People  ex  reL  Burke  r.  McLaughlin.  77  Miso. 

Simp.  702.  13,  136  N.  Y.  Supp.  122;  People  ex  reL  Gunn  ▼.  Webster, 

^htg^htW  W  IvstlM.**— People  ex  rel.  Tweed  v.  Lis>  75  Hun  278»  26  N.Y.  Supp.  1007;  People  ex  reL  Johnson  r. 

eomb,  60  N.  Y.  559;  People  ex  rel.  Daniiger  ▼.  House  of  Webster,  92  Hun  378,  36  N.  Y.  Supp.  995. 
Meroy,  128  N.  Y.  180;  People  ex  rel.  Hubert  v.  Kaiaor,  206 

§  1265*  Proceedings  on  irregular  commitment. 

If  it  appears  that  the  prisoner  has  been  legally  committed  for  a  criminal  offence,  or 
if  he  appears  by  the  testimony  offered  with  the  return,  or  upon  the  hearing  thereof,  to 
be  guilty  of  such  an  offence,  although  the  commitment  is  irr^ular,  the  court  or  judge 
before  which  or  whom  he  is  brought  must  make  a  final  order  forthwith  to  discharge 
him  upon  his  givmg  bail,  if  the  case  is  bailable,  or,  if  it  is  not  bailable,  to  r^nand  him. 
Where  bail  is  givai  pursuant  to  an  order  made  as  prescribed  in  this  section,  the  pro- 
ceedings are  the  same  as  upon  the  return  to  a  writ  of  certiorari  where  it  appears  that  the 
prisoner  is  entitled  to  be  bailed. 

D«rtf»tlOik.--Code  air.  proc..  1 2035;  originally  revised  Wght  to  iNdL-^Pemle  v.  Clews,  77  N.  Y.  39;  Matter 

from  R.  8..  pt.  3,  ch.  9.  tit.  1,  S  43.  of  Joems,  51  Misc.  395.  100  N.  Y.  Supp.  503;  People  v. 

BefcraiMS. — Offenses  not  bailable,  code  orim.  proc..  Fohnsbee.  60  Barb,  480;  People  v.  Bowe,  58  How.  Pr.  898. 

§552;  offenses  bailable,    Id.,    1553;   general   provisions  Wlieil  MHunltuMnt  not  *'lmnilar.*'— People  ex 

relating  to  bail  Id.,  §|  554-606.  rel.  Howey  t.  Warden,  etc.,  207  N.  Y.  354. 

§  1266.  Commitment  to  another  officer. 

Where  a  prisoner  is  not  entitled  to  his  discharge  and  is  not  bailed,  he  must  be  remanded 
to  the  custody,  or  placed  under  the  restraint,  frem  which  he  was  taken,  unless  the  person, 
in  whose  custody  or  under  whose  restraint  he  was,  is  not  lawfully  entitled  thereto;  in 
which  case,  the  order  remanding  him  must  commit  him  to  the  custody  of  the  officer  or 
person  so  entitled. 


Beilvmtt»ii.^Code  civ.  proc.,  (  2080;  originally  revised  Order  rcwMtiMJInf  prlMMMr.— People  ex  rel.  Post  r. 
from  R.  8.,  pt.  3,  ch.  9,  tit.  1,  |  44.  Grant.  50  Hun  24373  N.  Y.  Supp.  142. 

§  1287.  Custody  of  prisoner  pending  the  proceeding^. 

Pending  the  proceedings,  and  before  a  final  order  is  made  upon  the  return,  the  court 
or  judge  before  which  or  whom  the  prisoner  is  brought  may  either  c(»nmit  hkn  to  the 
custody  of  the  sheriff  of  the  county  wherein  the  proceedings  are  pending  or  place  him 
in  such  care  or  custody  as  his  age  and  other  circumstances  require. 

9flKf»tlui. — Code  civ.  proe.,  1 12037;  originally  revised  OommltDieBt  of  clill(lr«ii.^People  ex  rel.  Riesner 
from  R.  8.,  pt.  3.  ch.  9,  tit.  1.  §  45.  v.  New  York  Nursery  ft  Child's  Hospital.  230  N.  Y.  119. 

§  1258.  Notice  before  order  for  discharge  made. 

Where  it  appears  from  the  return  to  either  writ  that  the  prisoner  is  in  custody  by 
virtue  of  a  mandate,  an  order  for  his  discharge  shall  not  be  made  until  notice  of  the 
time  when,  and  the  place  where,  the  writ  is  returnable,  or  to  which  the  hearing  has  been 
adjourned,  as  the  case  may  be,  has  been  either  personally  served,  eight  days  previously, 
or  given  in  such  other  manner  and  for  such  previous  length  of  time  as  the  court  or  judge 
prescribes,  as  follows: 

1.  Where  the  mandate  was  issued  or  made  in  a  civil  action  or  special  proceeding  to 
the  person  who  has  an  interest  in  continuing  the  imprisonment  or  restraint,  or  his  at- 
torney. 

2.  In  every  other  case,  to  the  district  attorney  of  the  county  within  which  the  prisoner 
was  detained  at  the  time  when  the  writ  was  served. 

For  the  purpose  of  an  appeal,  the  person  to  whom  notice  is  given,  as  prescribed  in  the 
first  subdivision  of  this  section,  becomes  a  party  to  the  special  proceeding. 
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DerlTfttloB.— Code  civ.  proc.  (  2038;  oricinaUy  reviaed  v.  Melody,  91  App.  DW.  M9, 86  N.  Y.  Bapp.  887:  HardEnc 

from  R.  8.,  pt.  3.  ch.  9,  tit.  1,  §§  46,  47;  L.  1837,  oh.  240,  v.  Davis,  140  App.  DiT.  92,  124  N.  Y.  Stmp.  897;  Leyy  t. 

§  2.  Melody,  60  Miao.  609,  99  N.  Y.  Supp.  IK:  People  ex  rd. 

H(»ac«.— Matter  of  Leggat,  162  N.  Y.  487,  revg.  47  Navagh  v.  Frink.  41  Hun  188;  People  v.  Carter,  48  Hun 

App.  Div.  881,  62  N.  Y.  Supp.  20B;  Voree  ^.  Oppetihelm,  166. 
87  App.  Div.  69, 65  N.  Y.  Supp.  596;  People  ea  rd.  Annua 


§  1269.  Answer  to  return  and  proceedings  thereupon. 

A  priBoner,  produced  upon  the  return  of  a  writ  of  habeas  corpus,  under  oath  may  deny 
any  material  allegation  of  the  return  or  make  any  allegation  of  fact  showing  either  that 
his  imprisonment  or  detention  is  unlawful  or  that  he  is  entitled  to  his  dischai^.  There- 
upon the  court  or  judge  must  proceed  in  a  summary  way  to  hear  the  evidence  produced 
in  support  of  or  against  the  imprisonment  or  detention  and  to  dispose  of  the  prisoner  as 
the  justice  of  the  case  requires. 

BwlvrnttMi. — Codeeiv.proo.,  1 2089;  originally  reviaed  176,  106;  People  ex  rel.  Dunlap  v.  New  York  Juvenile 

fiom  R.  8.,  pt.  3.  oh.  9,  tit.  1. 1 48.  Acylum,  58  App.  Div.  133,  68  N.  Y.  Supp-  666:  People  ex 

Insuilljr    Uw,   I  M. — ^People  v.  Grifenhagen,   154  rel.  Moore  v.  Holme  a,  151  App.  Div.  267, 135  N.Y.Bopp. 

N.  Y.  8uK>-  965.  467;  People  ex  rel.  Nubell  t.  Byrnea,  88  Hun  96. 

nBTcmof  retom. — ^People  exiel.  Danaicer  v.  Houae  Inwf  trUL — People  v.  Grifenhagen,  154  N.  Y.  Supp. 

of  Mercy,  128  N.  Y.  180,  187;  People  ex  rel.  Bungart  v.  966. 

WeUa,  57  App.  Div.  140,  68  N.  Y.  Supp.  50.  **8iiiniBary  "  piocedare.— Pw^le  ex  rel.  Woodbury 

Effdence. — People  ex  rel.  Corkran  v.  Hyatt.  172  N.  Y.  v.  Hendrick,  215  N.  Y.  339. 

§  1260.  Proceedings  upon  sickness  or  infirmity  of  prisoner. 

Where  the  return  to  a  writ  of  habeas  corpus  states  that  the  prisoner  is  so  sick  or  infirm 
that  the  production  of  him  would  endanger  his  life  or  health,  and  the  return  is  otherwise 
sufficient,  the  court  or  judge,  if  satisfied  of  the  truth  of  that  statement,  must  decide 
upon  the  return  and  dispose  of  the  matter  as  if  a  writ  of  certiorari  had  been  issued. 

Dctl«mtt»B.r-Code  eiv.  pioo..  %  2040;  oiicinaUy  reviaed  fvom  R.  8.,  pt.  3,  oh.  9,  tit  1, 1 49,  in  part. 

§  1261.  Certiorari  instead  of  liabeas  corpus. 

Where  an  application  is  made  for  a  writ  of  habeas  corpus,  as  prescribed  in  this  article, 
and  it  appears  to  the  court  or  judge  upon  the  petition  and  the  documents  annexed  thereto 
that  the  cause  or  offence  for  which  the  party  is  imprisoned. or  detained  is  not  bailable,  a 
writ  of  certiorari  may  be  granted  instead  of  a  writ  of  habeas  corpus,  as  if  the  application 
had  been  made  for  the  former  writ.  Upon  the  return  to  such  a  writ  of  certiorari,  the 
court  or  judge  before  which  or  whom  it  is  returnable  must  proceed  as  upon  a  return  to 
a  writ  of  habeas  corpus  and  must  hear  the  proofs  of  the  parties  in  support  of  and  against 
the  return. 

Derlratloii. — Code  civ.  proc.,  $§  2041,  2042;  originaUy        Writ  of  Mrttorarl. — People  ex  rel.  Taylor  v.  Seaman, 
reviaed  from  R.  S.,  pt.  3,  oh.  0.  tit.  1,  ||  50, 51,  reepeotively.     8  Miao.  152,  29  N.  Y.  Supp.  829;  People  ex  rel.  Manninc 

V.  Hacen,  34  Miac.  24,  09  N.  Y.  Supp.  45L 

§  1262.  Final  discharge  of  prisoner. 

If  it  appears  that  the  prisoner  is  unlawfully  imprisoned  or  restrained  in  his  liberty, 
the  court  or  judge  must  make  a  final  order  discharging  him  forthwith.  If  it  appear 
that  he  is  lawfully  imprisoned  or  detained,  and  is  not  entitled  to  be  bailed,  the  court  or 
judge  must  make  a  final  order  dismissing  the  proceedings.  A  final  order  made  in  a  pro- 
ceeding brought  on  behalf  of  a  person  imprisoned  or  detained  in  any  of  the  state  hospitals 
mentioned  in  section  forty  of  the  insanity  law,  or  in  the  Matteawan  State  Hospital  or 
in  the  Dannemora  hospitsJ  for  insane  convicts,  shall  be  conclusive  evidence,  upon  a  hear- 
ing of  any  subsequent  proceeding  involving  the  detention  of  the  same  person,  of  all  the 
facts  determined  by  the  court,  unless  such  final  order  shall  otherwise  specify. 

Iltrlwi«oii.-<k>de  o&v.  proe.,  1 2048;  originally  reviaed  from  R.  8.«  pt.  3.  oh.  9,  tit.  1, 1 52. 

§  1203.  Habeas  corpus  after  certiorari. 

Notwithstanding  a  writ  of  certiorari  has  been  issued  or  returned,  as  prescribed  in  this 
article,  the  court  or  judge  before  which  or  whom  it  is  returnable  may  issue  a  writ  of 
habeas  corpus,  which,  in  all  respects,  is  subject  to  the  foregoing  provisions  of  this  article 
relating  to  the  latter  writ.  If  the  court  or  judge  refuses  a  writ  of  certiorari,  or  upon  the 
return  thereof  refuses  to  discharge  the  prisoner,  the  latter  may  claim  and  is  entitled  to 
the  writ  of  habeas  corpus,  as  prescribed  in  this  article. 

Derlmtloii.— Code  dv.  proo.,  §  2044;  originaUy  raviasd  fxon  R.  S  -.pt.  3,  eh.  9»  tit.  1,  §  53. 
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§  1264.  Bail  on  certiorarL 

If,  upon  the  return  to  a  writ  of  certiorari,  issued  as  prescribed  in  this  article^  it  appears 
that  the  person  hnprisoned  or  detained  is  entitled  to  be  bailed,  the  court  or  judge  must 
make  a  final  order  fixing  the  sum  in  which  he  is  to  be  admitted  to  bail,  specifying  the 
court  and  the. term  thereof  at  which  he  is  required  to  appear,  and  directing  his  discharge 
upon  bail  being  given  accordingly,  as  required  by  law.  If  sufficient  bail  is  immediately 
offered,  the  court  or  judgment  must  take  it;  otherwise,  bail  may  be  given  afterwards,  as 
prescribed  in  this  section. 

Upon  the  production  of  the  order,  or,  if  it  was  made  by  a  court,  of  a  certified  copy 
thereof,  to  a  justice  of  the  supreme  court,  or  to  the  county  judge  or  special  county  judge 
of  the  county  where  the  prisoner  is  detained,  the  judge  must  take  the  recognizance  of 
the  prisoner,  with  two  sureties,  in  the  sum  so  fixed,'  conditioned  for  the  appearance  of 
the  prisoner,  as  prescribed  in  the  order.  Each  person  offering  himself  as  a  surety  must 
show,  by  his  oath,  to  the  satisfaction  of  the  judge,  that  he  is  a  householder  in  the  county 
and  worth  twice  the  sum  in  which  he  is  required  to  be  bound,  over  and  above  aU  demands 
against  him.  It  is  not  necessary  that  the  prisoner  should  appear  in  person  before  the 
judge  to  acknowledge  the  recognizance;  but  it  may  be  acknowledged  by  the  prisoner, 
and  certified,  in  like  manner  as  a  deed  to  be  recorded  in  the  county. 

DerlTfttloii.— Code  dv.  proo.,  (§  2045,  2046.    §  2045,     part  of  1 48.    1 2046,  u  am.  bsr  L.  1805,  oh.  946:  oiiginany 
origmaUy  revised  from  E.  8.,  pt.  3,  eh.  0,  tit.  1,  I  54,  ami     revised  from  R.  S.,  pt.  3.  oh.  9,  tit.  1,  (  55. 

§  1266.  Discharge  of  prisoner  bailed. 

The  judge  must  immediately  file  the  recognizance  with  the  clerk  of  the  court  before 
which  the  prisoner  is  bound  to  appear.  He  must  also  make  a  certificate  upon  the  order 
or  the  certified  copy  thereof  to  the  effect  that  it  has  been  complied  with.  Upon  produc- 
tion of  the  certificate,  the  prisoner  is  entitled  to  his  discharge  from  imprisonment  for  any 
cause  stated  in  the  return  to  the  certiorari. 

DerlTftMoii. — Code  oiv.  proe.,  1 2047;  originaUy  revised  from  R.  S.,  pt.  8,  oh.  9,  tit.  1,  §  56. 

§  1266.  Service  of  final  order  for  discharge. 

A  final  order  to  discharge  a  prisoner,  made  as  prescribed  in  this  article,  may  be  served 
in  like  manner  as  an  injunction  order,  and  when  so  served,  it  may  be  enforced  in  the 
same  manner  as  a  final  judgment  in  a  civil  action,  except  where  special  provision  for  its 
enforcement  is  otherwise  made  in  this  act.  Where  such  an  order  directs  a  discharge  upon 
giving  bail,  the  service  thereof  is  not  complete  until  service  of  the  certificate,  or  other 
proof  prescribed  by  law,  showing  that  bail  has  been  given  as  required  thereby. 

DerlYBtlon. — Code  dv.  proe.,  §  2048.    First  sentence  omitted  as  unnecessary. 

§  1267.  Enforcement  of  order  for  discharge. 

Obedience  to  a  final  order  to  discharge  a  prisoner,  made  as  prescribed  in  this  article, 
may  be  enforced  by  the  court  which,  or  the  judge  who,  made  the  same,  by  attachment, 
as  for  a  neglect  to  make  a  return  to  a  writ  of  habeas  corpus,  and  with  like  effect.  A  per- 
son guilty  of  such  disobedience  forfeits  to  the  prisoner  aggrieved  one  thousand  two  hun- 
dred and  fifty  dollars,  in  addition  to  the  damages  which  the  latter  sustains. 

]>erlTatloii.^-Code  oiv.  proe.,  §  2040;  ori^nally  revised  from  R.  S.,  pt.  3i  ch.  0,  tit.  1,  §  57. 


§  1268.  Final  order;  application  of  provisions  relating  to  actions. 

The  final  determination  of  the  rights  of  the  parties  is  styled  a  final  order.  The  pro- 
visions of  this  act  relating  to  amendments,  motions  and  intermediate  orders,  in  an  action, 
are  applicable  to  similar  acts  in  such  a  special  proceeding,  except  where  special  provision 
is  otherwise  made  therein,  or  where  the  proceeding  is  repugnant  to  the  object  of  the  state 
writ  or  the  mode  of  procedure  thereunder. 

DcrlVBttoK.— Code  civ.  proe.,  1 1097.  OcisinaUy  appU-     N.  Y.  Supp.  003;  People  ex  rel.  Hatoh  v.  Lantry,  88  App. 
cable  to  all  state  writs.  Div.  583,  85  N.  Y.  Supp.  193. 

SeTereiieM. — ^Amendments  generally,  C.  P.  A..  K  105-         AnMndmeni  of  petltloii. — People  ex  reL  BrooUyn 


112,  150,  aad  cases  dted;  motaons  and  ocdeis  generally,  EL  R.  Co.  v.  Assesnrs,  10  App.  Div.  393,  41  N.  Y.  Su] 

Id..  11  113-119,  127-132.  769;  People  ez  reL  Benedict  v.  Roe,  25  App.  Div.  107.  49 

In  cenenL— People  ez  reL  N.  Y.  C:  ft  H.  R.  R.  Co.  v.  N.  Y.  Supp.  227. 
Badkmc,  25  App.  IMv.  373,  49  N.  Y.  Supp.  484;  People        AmenanMBt  of  Mromptory  writ. — People  ex  reL 

ex  rel.  MoDooald  v.  Clausen,  60  App.  Div.  286,  289,  68  Hadbrouok  ▼.  Supervisors,  135  N.  Y.  522. 
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§  1269.  Reimprisonment  of  prisoner  after  discharge. 

A  prisoner  who  has  been  discharged  by  a  final  order  made  upon  a  writ  of  habead  corpus 
or  certiorari,  issued  as  prescribed  in  this  article,  shall  not  be  agidn  imprisoned,  restrained, 
or  kept  in  custody,  for  the  same  cause.  But  it  is  not  deemed  to  be  the  same  cause,  in 
either  of  the -following  cases: 

1.  Where  he  has  been  discharged  from  a  commitment  on  a  criminal  charge;  and  is 
afterwards  committed  for  the  same  offence,  by  the  lawful  order  or  other  mandate  of  the 
court  wherein  he  was  bound  by  recognizance  to  appear  or  in  which  he  has  been  indicted 
or  convicted  for  the  same  offence. 

2.  Where  he  has  been  discharged  in  a  criminal  cause  for  defect  of  proof  or  for  a  mate- 
rial defect  in  the  cominitment;  and  is  afterwards  arrested  on  sufficient  proof,  and  com- 
mitted by  a  lawful  mandate  for  the  same  offence. 

3.  Where  he  has  been  discharged,  in  a  civil  action  or  special  proceeding,  for  an  illegality 
in  the  judgment,  final  order  or  other  mandate,  as  prescribed  in  this  article;  and  is  after- 
wards imprisoned  by  virtue  of  a  lawful  judgment,  final  order  or  other  mandate,  for  the 
same  cause  of  action. 

4.  Where  he  has  been  discharged,  in  a  civil  action  or  special  proceeding,  from  imprison- 
ment by  virtue  of  an  order  of  arrest;  and  is  afterwards  taken  in  execution  or  other  final 
process,  in  the  same  action  or  special  proceeding,  or  arrested  in  another  action  or  special 
proceeding,  after  the  first  was  discontinued. 

If  a  court  or  judge,  or  any  other  person,  in  the  execution  of  a  judgment,  order  or  other 
mandate,  or  otherwise,  knowingly  violate,  causes  to  be  violated,  or  assists  in  the  vio- 
lation of  this  section,  he,  or  if  the  act  or  omission  was  that  of  a  court,  each  member  of 
the  court  assenting  thereto,  forfeits  to  the  prisoner  aggrieved  one  thousand  two  hundred 
and  fifty  dollars.  He  is  also  guilty  of  a  misdemeanor,  and,  upon  conviction  thereof, 
shall  be  punished  by  fine  not  exceeding  one  thousand  dollars,  or  by  imprisonment  not 
exceeding  six  months,  or  by  both,  in  the  discretion  of  the  court. 

DcrtfmtlOB.— Code  civ.  proo.,  §(  2050.  2051.    §  2050.  **Fw  ttie  tame  caOM.**— Sutton  v.  Butler.  74  Miao. 

oricm«lly  revlted  from  R.  S.,  pt.  8.  oh.  0,  tit.  1.  |  59.  251,  133  N.  Y.  Supp.  936. 

1 2061.  oricinaUy  raviaed  from  R.  S..  pt.  3,  oh.  0,  tat.  1,  BfllBet  of  a  dtoeliarfe.— Hind«  v.  Parker,  11  App.  Dir^ 

I  60.  and  part  of  I  64.  327,  42  N.  Y.  Supp.  955;  People  ex  rel.  Young  v.  Stout.  10 


Miac.  247. 31  N.  Y.  Supp.  421,  affd..  144  N.  Y.  609;  Sutton 
V.  Butler.  74  Miac  251,  133  N.  Y.  Supp.  936;  Pec^le  ez 

wL  Clark  v.C       "        ~ 

Complaliil 
meanor,  penal  L.  (  1788.  Supp.  936. 


Sefcreneea. — A  penon   who  knowingly    reoommita* 

impiiaonaorraatninaof  hiaUberW,  fortheaameoauae.any  v.  tjutier.  74  Miac.  :»i,  idss  n.  x.  e»upp. 

peraon  who  haa  been  diaeharied  tram  impriaonment,  upon  reL  Clark  ▼.  Grant,  13  Cir.  Proo.  Rep.  183. 
a  writ  of  habeaa  oorpua  or  certiorari,  ia  guilty  of  a  miade-        Complaliit.— Sutton  v.  Butler,  74  Miao.  251. 133  N.  Y. 


§  1270.  Concealing  prisoner  to  avoid  writ 

Any  one  having  in  his  custody,  or  under  his  power,  a  person  entitled  to  a  writ  of 
habeas  corpus  or  a  writ  of  certiorari,  as  prescribed  in  this  article,  or  a  person  for  whose 
relief  a  writ  of  habeas  corpus  or  a  writ  of  certiorari  has  been  duly  issued,  as  prescribed 
in  this  article,  who,  with  intent  to  elude  the  service  of  the  writ  or  to  avoid  the  effect 
thereof,  transfers  the  prisoner  to  the  custody,  or  places  him  under  the  power  or  control 
of  another,  or  conceals  him,  or  changes  the  place  of  his  confinement,  b  giiilty  of  a  misde- 
meanor; and,  upon  conviction  thereof,  shall  be  punished  as  specified  in  the  last  section. 

A  person  who  knowingly  assists  in  the  violation  of  this  section  is  guilty  of  a  misde- 
meanor, and,  upon  conviction  thereof,  shall  be  punished  as  specified  in  the  last  section. 

Dcrtfatloii.— Code  dv.  proc.,  ||  2052.  2053.  I  2052.  return  to  writ,  C  P.  A.,  §  1244;  person  concealing  peiaon 

oriainaUy  raviaed  from  R.  S.*  pt.  3,  ch.  8,  tit.  1.  U  61,  62,  entitled  to  writ  of  habeaa  oorpua  to  avoid  aerviee  to  writ 

and  part  of  I  64.    |  2053,  on^ally  reviaed  from  R.  S.,  guilty  of  miademeanor,  penal  1.,  |  1789. 

pt^3.  oh.  0,  tit.  1. 1  63.  Crtmliial  Uabflltj.— People  ez  rel.  BiUotti  v.  New 

I. — ^Ehity  of  peraon  served  to  obey  and  make  York  Juvenile  Assn.,  57  App.  Div.  383, 68  N.  Y.  Supp.  270. 


§  1271.  Warrant  to  bring  up  prisoner  before  writ  issued. 

Where  it  appears,  by  proof  satisfactory  to  a  court  or  judge  authorized  to  grant  either 
writ,  that  a  person  is  held  in  imlawful  confinement  or  custody,  and  that  there  is  good 
reason  to  believe  that  he  will  be  carried  out  of  the  state,  or  suffer  irreparable  injury, 
before  he  can  be  relieved  by  a  writ  of  habeas  corpus  or  a  writ  of  certiorari,  the  court 
or  judge  must  issue  a  warrant,  reciting  the  facts,  directed  to  a  particular  sheriff,  or  gen- 
erally to  any  sheriff  or  constable,  or  to  a  person  specially  designated  therein;  and  com- 
manding him  to  take,  and  forthwith  to  bring  before  the  court  or  judge,  the  prisoner, 
to  be  dealt  with  according  to  law.  If  the  warrant  is  issued  by  a  court,  it  must  be  under 
the  seal  thereof;  if  by  a  judge,  it  must  be  under  his  hand. 

tti 
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Where  the  proof  specified  in  this  secticm  is  also  sufficient  to  justify  an  arrest  of  the 
person  having  the  prisoner  in  his  custody,  as  for  a  crimiiial  offence,  committed  in  taking 
or  detaining  him,  the  warrant  must  also  contain  a  direction  to  arrest  that  person  for 
the  offence. 

DerlYBtloii^— Code  dv.  proe.,  !§  2054,  2055;  orismaliy  revised  from  R.  S.,  pt.  3,  eh.  9.  tit.  Ir  U  <M.  66.  leipefr- 

tiveiy. 

§  1272.  Execution  of  warrant  granted  before  writ 

The  officer  or  other  person  to  whom  the  warrant  is  directed  and  delivered  must  exe- 
cute it  by  bringing  the  prisoner  therein  named,  and  also,  if  so  commanded  in  the  warrant, 
the  person  who  detains  him,  before  the  court  or  judge  issuing  it;  and  thereupon  the  per- 
son detaining  the  prisoner  must  make  a  return,  in  like  manner,  and  the  like  proceedings 
must  be  taken,  as  if  a  writ  of  habeas  corpus  had  been  issued  in  the  first  instance. 

DerlffttlMi. — Code  eiv.  proo.,  1 2056;  originaUy  leviaed  from  R.  S.,  pt.  3,  cb.  9.  tit.  1, 1 67. 

§  1273.  Proceedings  to  punish  offender. 

If  the  person  having  the  prisoner  in  his  custody  is  brought  before  the  court  or  judge 
as  for  a  criminal  offence,  he  is  entitled  to  be  examined,  and  must  be  conunitted,  bailed 
or  discharged  by  the  court  or  judge  as  in  any  criminal  case  of  the  same  nature. 

DerlTfttloil. — Code  civ.  proe.,  §  2057;  originally  revised  from  R.  S..  pt.  3,  ch.  9,  tit.  1,  (  68. 

§  1274.  Appeals  in  cases  under  this  article. 

An  appeal  may  be  taken  from  an  order  refusing  to  grant  a  writ  of  habeas  corpus  or  a 
writ  of  certiorari,  as  prescribed  in  this  article,  or  from  a  final  order,  made  upon  the  return 
of  such  a  writ,  to  discharge  or  remand  a  prisoner  or  to  dismiss  the  proceedings.  Where 
final  order  is  made  to  discharge  a  prisoner  upon  his  giving  bail,  an  appeal  therefrom  may 
be  taken  before  bail  is  given;  but  where  the  appeal  is  taken  by  the  people,  the  discharge 
of  the  prisoner  upon  bail  shall  not  be  stayed  thereby.  An  appeal  does  not  lie  from  an 
order  of  the  court  or  judge  before  which  or  whom  the  writ  is  made  returnable,  except  as 
prescribed  in  this  section. 

Derlvatloii. — Code  civ.  proo.,  1 2058;  originally  revised  App.  Div.  533,  96  N.  Y.  Sopp.  371;  People  ex  rel.  Hubert 

from  R.  S..  pt.  3,  ch.  9,  tit.  1,  I  69.  v.  Kaiser,  206  N.  Y.  46;  People  ex  rel.  Keator  v.  Moos,  6 

ConslltDtloiiallty. — People  ex  rel.  Hubert  v.  Kaiser.  App.  Div.  414,  39  N.  Y.  Supp.  690;  People  ex  rel.  Wood- 

150  App.  Div.  541,  135  N.  Y.  Supp.  274.  bury  v.  Hendrick,  168  App.  Div.  553,  153  N.  Y.  Supp.  188; 

Etelii  to  Appeal.— Matter  of  Lareen,  96  N.  Y.  383;  Matter  of  Sorafford,  59  Hun  320,  12  N.  Y.  Supp.  943; 

People  ex  rel.  Duryee  v.  Dmyee.  188  N.  Y.  440.  revg.  109  People  ex  lel.  Curtis  v.  Kidney.  225  N.  Y.  299. 

§  1275.  Appeal  by  people. 

An  appeal  from  a  final  order  discharging  a  prisoner  committed  upon  a  criminal  ac- 
cusation, or  from  the  affirmance  of  such  an  order,  may  be  taken  in  the  name  of  the  people 
by  the  attorney-general  or  the  district  attorney. 

Derlvatton.— <)ode  civ.  proe.,  1 2059;  originally  revised  N.  Y.  607;  Matter  of  Quinn,  2  App.  Div.  103.  37  N.  Y. 
from  R.  8.,  pt.  3,  ch.  9,  tit.  1.  H  70.  71.  Supp.  534;  People  v.  Carter,  48  Hud  165. 

In  cendral. — People  ex  rel.  Breslin  v.  Lawrence,  107        Appeab  In  name  of  people. — People  v.  Qittons,  209 

N.  Y.  527. 

§  1276.  Bail  upon  appeal. 

Where  a  prisoner  who  stands  charged,  upon  a  criminal  accusation,  with  a  bailable 
offence,  has  perfected  or  intends  to  take  an  appeal  fropi  a  final  order  dismissing  the  pro- 
ceedings remanding  him,  or  otherwise  refusing  to  discharge  him,  made  as  prescribed  in 
this  article,  the  court  or  judge,  upon  his  application,  either  before  or  after  the  final  order, 
and  upon  such  notice  to  the  district  attorney  as  the  court  or  judge  thinks  prox)er,  must 
make  an  order  fixing  the  sum  in  which  the  applicant  shall  be  admitted  to  bail  pendmg 
the  appeal;  and  thereupon,  when  his  appeal  is  perfected,  he  must  be  admitted  to  bail 
acoordingly. 

DertfaOon. — Code  civ.  proe.,  (  2060;  originally  revised  Ball  granted. — People  ex  reL  Meeker  v.  Baker,  139 
from  L.  1873,  ch.  663,  §  1.  m  parU  App.  Div.  471,  124  N.  V.  8upp.  47. 

§  1277.  Form  of  ball  on  appeal. 

The  recognizance  for  that  purpose  must  be  conditioned  that  the  prisoner  will  appear 
at  a  tenn  of  the  appellate  division  of  the  supreme  court  to  be  held  at  a  time  and  place 
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designated  in  the  order  and  abide  by  and  perform  the  judgment  or  order  of  the  appellate 

court.    It  must  be  taken  and  approved  by  a  justice  of  the  supreme  court,  or  by  the 

court  or  judge  from  whose  order  the  appeal  is  taken,  or  by  the  county  judge  of  the  county  . 

in  which  the  order  was  made.    In  £J1  other  respects,  the  proceedings  are  the  same  as  ^ 

prescribed  in  this  article,  where  it  appears,  upon  the  return  of  a  writ  of  certiorari,  that  .1 

the  prisoner  is  entitled  to  be  admitted  to  bail.  ^, 


§  1278.  Appeal  to  court  of  appeals. 

Where  a  prieoner  who  stands  charged  with  an  offence,  specified  in  the  last  section, 
has  perfected  an  appeal  to  the  court  of  appeals  from  a  final  order  of  the  su];Nreme  court 
affirming  an  order  refusing  his  discharge,  or  reversing  an  order  granting  his  discharge, 
the  court  from  whose  order  the  appeal  is  taken,  or  a  judge  thereof,  must  admit  him  to 
bail  upon  his  application,  as  prescribed  in  the  last  section;  except  that  the  recognizance 
must  be  conditioned  to  appear,  at  a  term  of  the  appellate  division  of  the  supreme  court 
from  which  the  appeal  is  taken,  to  abide  by  and  perform  its  judgment  or  order  made  after 
the  determination  of  the  appeal. 

DerlTfttfoiu — Code  civ.  proc.,  %  2062,  as  am.  by  L.  1895,         Beference, — ^Aetion    <»i    reoogniianoe,    when    main- 
eh.  946;  originaUy  revised  from  L.  1873,  ch.  663.  ( 1,  in     tainable.  C.  P.  A.,  S  1184. 

PAR.  Ban  denied. — People  ex  rel.  Hubert  v.  Kaiser,  150 

App.  Div.  915,  135  N.  Y.  Supp.  694. 

§  1279.  Custody  of  prisoner  pending  bail. 

Where  the  sum  in  which  a  prisoner  shall  be  admitted  to  bail  has  been  fixed,  as  pre- 
scribed in  either  of  the  last  two  sections,  he  must  remain  in  the  custody  of  the  sheriff  of 
the  county  in  which  he  then  is,  until  he  is  admitted  to  bail,  as  therein  prescribed;  or, 
if  he  does  not  give  the  requisite  bail,  until  the  time  to  appeal  has  expired  or  the  appeal 
is  disposed  of,  and  the  further  direction  of  the  court,  made  thereupon. 

Dcrlmtlon. — Code  dv.  proc.,  1 2068;  originally  revised  from  L.  1878,  oh.  663,  I  1.  in  put. 

§  1280.  Bail  valid  for  adjourned  terms. 

Where  no  order  or  other  direction  of  the  court,  relating  to  the  disposition  of  the 
prisoner  is  made  at  the  term  specified  in  a  recognizance,  given  as  prescribed  in  section 
twelve  hundred  and  seventy-seven  or  twelve  himdred  and  seventy-eight  of  this  act,  the 
matter  is  deemed  adjourned  without  an  order  to  that  effect  to  the  next  term  of  the  ap- 
peUate  division  of  the  supreme  court  to  be  held  in  the  same  department;  and  thereafter 
to  each  successive  term  until  such  an  order  or  direction  is  made.  The  prisoner  is  bound 
to  attend  at  each  successive  term  of  the  appellate  division;  and  the  recognizance  is  valid 
for  his  attendance  accordingly  without  any  notice  or  other  formal  proceedings. 

Dcrlmtloa. — Code  civ.  proc.,  §  2064.  as  am.  by  L.  1895,  ch.  946. 

§  1281.  Delivery  of  copy  of  mandate  or  other  authority. 

An  officer  or  other  person  who  detains  any  one  by  virtue  of  a  mandate  or  other  written 
authority  must  deliver,  upon  reasonable  demand  and  tender  of  his  fees,  a  copy  thereof 
to  any  person  who  applies  therefor,  for  the  purpose  of  procuring  a  writ  of  habeas  corpus 
or  a  writ  of  certiorari  in  behalf  of  the  prisoner.  If  he  knowingly  refuses  so  to  do,  he 
forfeits  two  hundred  dollars  to  the  prisoner. 

DcrtfmtlNl.— Code  civ.  proc.,  1 3066;  oiiginaUy  revised  from  R.  S.,  pt.  3,  oh.  9,  tit.  1,  (  72. 

§  1282.  Application  of  article  to  other  writs  of  habeas  corpus. 

Except  as  otherwise  expressly  prescribed  by  statute,  the  provisions  of  this  article  apply 
to  and  regulate  the  proceedings  upon  every  conmion  law  or  statutory  writ  of  habeas 
corpus^  as  far  as  they  are  applicable;  and  the  authority  of  a  court  or  a  judge  to  grant 
such  a  writ,  or  to  proceed  thereupon,  by  statute  or  the  common  law,  must  be  exercised 
in  conformity  to  this  article  in  any  case  therein  provided  for. 

Bcrlfattoii.r-rCode  eiv.  proc..  I  2066.    I  2066,  orip-  Befcreneei. — ^Habeas  corpus  to  determine  custody  of 

oaihr  a  sabstitute  for  R.  8..  pt.  3,  ch.  9,  tit.  1.  §(  73,  86.  child,  domestic  relatioos  I..  §  70;  for  child  detained  by 

Code  civ.  proc,  l|  1991,  2Q07,  omitted  as  unnecessaiy  as  Shakcors*  Id.,  §  71;  habeas  corpus  for  relief  of  person  oon- 

ail  writs  are  abolished  except  writ  of  habeas  corpus  and  fined  in  an  institution  for  the  insane,  insanity  1.,  |  93;  for 

certiorari  to  inquire  into  tlie  cause  of  detention  of  person  persons  in  custody  as  mental  defectives,  mental  deficiency 

imprisoned.    It  was  necessary  to  give  a  common  name  1.,  I  35 

to  all  the  writs  to  avoid  duplication  of  material  in  code  dv.  UuMUlif   law. — ^People  v.  Griiengacen,   154  N.  Y 

proc.,  ((1991-2007.  Supp.  965. 
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ARTICLE  78 


Certiorari  proceeding 


Seo.  1283.  Writ  of  certiorari  aboUahed. 

1284.  Granting  of  certiorari  order. 

1285.  GrantinjK  of  certiorari  in  civil 

1286.  Limitation  upon  granting  certiorari  orders. 

1287.  Court  by  which  order  granted. 

1288.  Limitation  of  time  for  order. 

1289.  Grant  of  order  after  removal  of  disability. 
1200.  Application  for  order. 

1291.  Notice  of  application. 

1292.  Against  whom  order  directed. 

1293.  Enti7  of  order. 

1294.  Bervioe  of  order. 

1295.  Stay  of  proceedings. 

1296.  Time  and  place  of  return. 

1297.  How  return  made. 

1298.  Defect  or  omission  in  return. 

1299.  Subsequent  proceedings  as  in  action. 

1300.  Hearing  upon  return. 

1301.  Order  and  return  after  term  of  office. 

1302.  Bringing  in  third  person 

1303.  Additional  afBdavits  or  proofs  in  certain  cases. 

1304.  Questions  to  be  determined. 

1305.  ^nal  order  upon  hearing. 

1306.  Award  of  restitution. 

1307.  Costs. 

1308.  Entry  and  enrollment  of  final  order. 

1309.  Effect  of  filing  of  enrollment. 

1310.  Definition  of  terms  "  body  or  officer  '*  and  "  determination.' 

1311.  Application  of  article  to  certain  special  cases. 

1312.  Article  applicable  to  civil  cases  only. 


§  1283.  Writ  of  certiorari  abolished. 

The  writ  of  certiorari  is  hereby  abolished.  The  relief  heretofore  obtMiied  by  such  writ 
under  the  provisions  of  the  code  of  civil  procedure  shall  hereafter  be  obtained  by  an  order 
as  provided  in  this  article.  Wherever  in  any  statute  reference  is  made  to  a  writ  of 
certiorari,  such  reference,  when  heretofore  referring  to  a  writ  of  certiorari  as  regulated 
by  article  seven  of  title  two  of  chapter  sixteen  of  the  code  of  civil  procedure,  shall  be 
deemed  to  refer  to  a  certiorari  order  as  provided  in  this  article,  and  the  relief  (pven  by 
any  such  statute  by  means  of  a  writ  shall  be  obtained  by  an  order  as  provided  in  this 
article.  Nothing  in  this  section  shall  be  construed  as  abolishing  the  writ  of  certiorari  under 
the  tax  law,  or  under  any  other  general  or  special  statute,  to  review  assessments  for  pur- 
poses of  taxation  which  are  placed  upon  the  local  tax  rolls.  (Am.  by  L.  1922,  ch.  355,  in 
effect  March  30,  1922.) 

DerlTfttlon. — New.    The  writ  of  certiorari  has  been  cases  the  references  are  not  to  the  writ  as  reculated  by 

abolished  and  the  seeuring  of  the  relief  is  now  by  an  order,  code  dv.  proc.,  but  to  the  fecial  form  of  relief  there 

The  last  sentence  of  the  above  secti(»i  is  intended  to  adapt  provided  for.     In  the  tax  law  the  certiorari  prooeeding 

any  reference  to  certiorari  writs  in  other  statutes  to  the  might  well  be  an  action,  as  it  is  a  prooeedinc  to  review  de 

certiorari  proceedings  as  herein,  regulated,  with  the  ezcep-  novo  and  not  a  review  as  is  contemplatea  in  the  code 

tion  of  the  references  contained  in  the  tax  law,  and  in  those  proceeding.    See  tax  law,  (§  46, 47, 199,  200.  290-296,  376. 


§  1284.  Granting  of  certiorari  order. 

The  certiorari  order  regulated  in  this  article  is  granted  to  review  the  determination  of  a 
body  or  officer.    It  can  be  granted  in  one  of  the  following  cases  only: 

1.  Where  the  right  to  the  order  or  to  a  writ  of  certiorari  is  expressly  conferred,  or  the 
granting  thereof  is  expressly  authorized,  by  a  statute. 

2.  Where  a  writ  of  certiorari  might  be  issued  at  common  law,  by  a  court  of  general 
jurisdiction,  and  the  right  to  a  certiorari,  or  the  power  of  the  court  to  grant  the  same, 
is  not  expressly  taken  away  by  a  statute. 


Deitnitlon. — Code  dv.  proc.,  \  2120,  amended  to  con- 
form to  suggested  change  in  practice,  which  abolishes  the 
writ  and  provides  for  an  order.  Under  the  section  aa 
amoided  the  writ  of  certiorari  is  retained  where  provided 
by  any  other  statute  or  by  the  oonmum  law  and  the  right 
to  the  same  has  not  been  expressly  taken  away  by  a  stat- 
ute. See  the  writ  of  certiorari  to  review  the  cause  of 
detention,  which  has  been  retained  with  habeas  corpus. 
See  also  the  writ  provided  for  by  the  tax  law.  See  taxlaw 
references  dted  in  note  to  preceding  section. 

BefferencM.— Habeas  corpus  and  oertiorar  to  inquire 
into  cause  of  detention,  C.  P.  A.,  H  1230-1282;  writ  to  be 
under  seal.  Id.,  |  1236.  subd.  1;  appearances.  Id.,  §  1247; 
writ  to  review  assessmoit  of  special  franchise  by  state 
board  of  tax  oommiasioiierB,  tax  1.,  §  46;  review  of  deter- 


mination of  state  comptroller  as  to  corporation  taxes.  Id . 
§1  190,  200;  procedure  on  review  of  assessments  for  pur* 
pose  of  general  taxation.  Id.,  (|  290-290. 

Object  »nd  teope. — ^People  ex  reL  corwin  vk  Walter. 
68  N.  Y.  403;  People  ex  reL  Seoond  Ave.  R.  Co.  r.  Board 
of  Park  Comrs..  97  N.  Y.  37;  People  ex  rel.  Trustees,  etc. 
V.  Board  of  Supervisors,  131  N.  Y.  468;  Peoi^  ex  reL 
Copcutt  V.  Board  of  Health.  140  N.  Y.  1;  Pecmle  ex  xet. 
Coyle  V.  Martin,  142  N.  Y.  352;  People  ex  rel.  Manhattan 
R.  Oo.  V.  Barker,  162  N.  Y.  417,  430,  revg.  6  App.  Dir. 
306, 39  N.  Y.  Supp.  682;  People  ex  rel.  Kenneihr  v.  Brady, 
166  N.  Y.  47,  revg.  63  App.  Div.  279,  65  N.  Y.  Supp. 
844;  Matter  of  Standard  Bituttthie  Co..  212  N.  Y.  179, 
affg.  161  App.  Div.  191,  146  N.  Y.  Supp.  386;  People  ex 
reL  McCamma  v.  Commbsioneni,  1  App.  Dir.  8.  36  N. 
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Y.  Supp.  1002:  People  ex  rei.  Traoy  v.  Woodruff,  54  App.  People  ex  rel.  Light  t.  Skinner,  159  N.  Y.  162;  People 

Dhr.  1.  66  N.  Y.  Supp.  209:  People  ex  reL  Albert  v.  Pool,  ex  rel.  Steward  v.  Railroad  ComrB.,  160  N.  Y.  202,  affg. 

77  App.  iMv.  148,  78  N.  Y.  Supp.  1026;  People  ex  rel.  40  App.  Div.  550,  58  N.  Y.  Supp.  94;  People  ex  rel.  Smith 

Citisens'  Lighting  Co.  v.  Feitner,  81  App.  Div.  118,  81  v.  Herman,  166  N.  Y.  462,  revg.  55  App.  Div.  260,  66 

N.  Y.  Supp.  73;  People  ex  rel.  Steveneon  v.  Greene.  92  N.  Y.  Supp.  884;  People  v.  Waldo,  212  N.  Y.  156.  affg. 

App.  Div.  243,  87  N.  Y.  Supp.  172;  People  ex  rel.  New  159  App.  Div.  901.  183  N.  Y.  Supp.  1138;  People  ex  rd. 

York  Central  R.  R.  Co.  v.  Block.  178  App.  Div.  251.  Fitigibbons  v.  Trusteee,  etc.,  1  App.  Div.  186,  87  N.  Y. 

164  N.  Y.  Supp.  962;  People  ex  reL  Qage  v.  Lohnas.  54  Supp.  168;  People  ex  rel.  Freeman  v.  MoGuire,  27  App. 

Hun  604.  8  N.  Y.  Supp.  104;  People  ex  reL  Savage  v.  Div.  593.  50  N.  Y.  Supp.  520;  People  ex  rel.  Babykm  R. 

Board  of  Health.  3  i  Barb.  344.  12  Abb.  Pr.  88.  Co.  v.  Railroad  Comia..  32  App.  Div.  179,  52  N.  Y.  Supp. 

'*BEpnMl7  telmi  SwmF  bf  m  ttetate."    People  ex  908,  affd..  158  N.  Y.  711;  People  ex  rel.  Ellett  v.  Flood, 

rel.  Crane  v.  Hahk>.  228  N.  Y.  309,  revg.  189  App.  Div.  64  App.  Div.  209,  71  N.  Y.  Supp.  1067;  People  ex  rel. 

900,  178  N.  Y.  Supp.  910.  Grout  v.  Stillings.  75  App.  Div.  569,  78  N.  Y.  Supp.  333; 

No  itatatory  Autliorlty. — People  ex  rel.  Dawley  v.  Matter  of  Carp,  179  App.  Div.  387,  166  N.  Y.  Supp.  243, 

Wilson  (1921),  198  App.  Div.  158,  revd.  232  N.  Y.  8.  affd.,  221  N.  Y.  643;  People  ex  reL  Skinnell  v.  Rand,  41 

DtottogniillMl  ftom  Otkcr  writs  of  earMoimrl.->  Hun  529;  People  ex  rel.  N.  Y.  C.  db  H.  R.  R.  Co.  v.  Board 

People  ex  reL  Citiiens'  Lighting  Co.  v.  Feitner,  81  App.  of  Health,  58  Hun  595.  12  N.  Y.  Supp.  561;  People  ex 

Div.  118,  81  N.  Y.  Supp.  73;  People  ex  reL  Manning  v.  reL  Preae  Co.  v.  Martin,  72  Hun  854,  25  N.  Y.  Supp.  775, 

Hagan.  34  Miae.  24,  69  N.  Y.  Supp.  451.  affd..  142  N.  Y.  228;  People  ex  rel.  Spahn  v.  Townsend 

■enew  of  aMeMments. — People  ex  reL  Churoh  of  10  Abb.  N.  C.  169;  People  ex  rel.  Dawley  v.  Wilaon 

Holy  Communion  v.  AaeeMon.  106  N.  Y.  671:  U.  S.  (1921).  232  N.  Y.  12. . 

Trust  Co.  V.  Mayor,  etc.,  144  N.  Y.  488;  Mereantile  Nat.  Wbst  not  revtewalile.— People  ex  reL   Leo  v.  Hill, 

Bank  v.  Mayor,  eto.,  172  N.  Y.  35;  People  ex  rel.  Powder  126  N.  Y.  497;  People  ex  rel.   O'Connor  v.  Supervisors, 

Co.  V.  Feiliier.  41  App.  Div.  544,  58  N.  Y.  Supp.  648;  153  N.  Y.  370;  People  ex  reL  Kennedy  v.  Brady.  166  N. 


App.  Div.  196.  64  N.  Y.  Supp.  675;  People  ex  rel.  N.  Y.  ex  reL  D.,  L.  A  W.  R.  Co.  v.  County  Court,  4  App.  D 

C.  &  H.  R.  R.  Co.  V.  Feitner.  55  App.  Div.  544.  67  N.  Y.  542,  38  N.  Y.  Supp.  920,  affd.,  152  N.  Y.  14;  People  » 

Supp.  241;  People  ex  rel.  Littman  v.  Wells,  91  App.  Div.  reL  Trayer  v.  Lauterbach,  7  App.  Div.  293,  39  N.  Y. 

172,  86  N.  Y.  Supp.  800;  People  ex  reL  Roobestar  TeL  Supp.  1117;  People  ex  reL  Van  Sickle  v.  Austin,  20  App. 

Co.  V.  Priest,  95  App.  Div.  44,  88  N.  Y.  Supp.  11;  People  Div.  1,  46  N.  Y.  Supp.  526;  People  ex  rel.  Smith  v.  Trus- 

ex  xeL  American  Thread  Co.  v.  Feitner,  30  Misc.  641,  tees  of  Haverstraw.  23  App.  Div.  231.  48  N.  Y.  Supp.  740; 

64  N.  Y.  Supp.  321;  People  ex  rel.  Crane  v.  Hahlo,  190  People  ex  rel.  Everett  v.  Hubbell.  38  App.  Div.  194,  56 

App.  Div.  243,  179  N.  Y.  Supp.  943.  N.  Y.  Supp.  462;  People  ex  reL  Richmond  Co.  Soc.  v. 

Aodlt  of  town  MOOimtB.— People  ex  reL  Oneida  Feeney.  43  App.  Div.  376,  60  N.  Y.  Supp.  103;  People 

Valley  Bank  v.  Supervisors,  51  N.  Y.  442;  New  York  ex  rel.  Dumary  v.  Van  Alstyne.  53  App.  Div.  1.  65  N.  Y. 

Catholio  Proteetory  v.  Rockland  County,  212  N.  Y.  311,  Smip.  451;  People  ex  reL  Howe  v.  Conway,  59  App.  Div. 

affg.  159  App.  Div.  455,  144  N.  Y.  Supp.  552;  People  ex  329.  69  N.  Y.  Supp.  837;  People  ex  reL  Payntar  v.  Glea- 

rel.  Oovers  v.  Village  of  New  RocheUe.  17  App.  Div.  son.  63  App.  Div.  435,  71  N.  Y.  Supp.  700;  Armstrong 

603,  45  N.  Y.  SutoTSSO;  People  ex  rel.  White  v.  CHnton,  v.  Murphy,  65  App.  Div.  126.  72  N.  Y.  Supp.  475:  People 

28  App,  Div.  478.  51  N.  Y.  Supp.  115;  Matter  of  Lane-  ex  rel.  Mock  v.  Burt.  65  App.  Div.  157,  82  N.  Y.  Supp. 

hart,  32  App.  Div.  4,  52  N.  Y.  Supp.  671;  People  ex  rel.  567,  affd.,  170  N.  Y.  620;  People  ex  rel.  Soheel  v.  Guil- 

Andrus  v.  Town  Auditors,  33  App.  Div.  277.  53  N.  Y.  fovie,  66  App.  Div.  498,  72  N.  Y.  Supp.  891;  People  ex 

Supp.  739;  People  ex  reL  Gorr  v.  Sohoonover,  43  App.  rel.  Pureell  v.  Simonsom,  66  Am>>  Div.  18,  72  N.  Y.  Bupp. 

Div.  539.  60  N.  Y.  Supp.  127;  People  ex  rel.  Martm  v.  957;  Matter  of  Walker  v.  Maxwell.  68  App.  Div.  196. 

County  of  Westcheoter,  57  App.  Div.  135.  67  N.  Y.  Supp.  74  N.  Y.  Supp.  94;  People  ex  reL  Ryan  v.  Wells,  86  App. 

961 :  People  ex  rel.  Cole  v.  Cross.  87  App.  Div.  56.  88  N.  Div.  270.  83  N.  Y.  Supp.  789;  People  ex  rel.  Walrath  v, 

Y.  Sirop.  1083;  People  ex  rel.  Leitner  v.  Sipple,  109  App.  O'Brien,  112  App.  Div.  97,  97  N.  Y.  Supp.  1115;  People 

Div.  788,  96  N.  Y.  Supp.  897;  People  ex  reL  Anderson  ex  rel.  Lodes  v.  Department  of  Health,  116  App.  IMv. 

V.  Snedeker,  75  Misc.  194,  132  N.  Y.  Supp.  765;  Murphy  890,  100  N.  Y.  Supp.  788,  102  N.  Y.  Supp.  1145;  People 

v.  Benton,  86  Misc.  72.  148  N.  Y.  Supp.  273;  People  ex  ex  reL  McNuHy  v.  Maxwell,  123  App.  Div.  591,  108  N. 

reL  Croton  Bridge  Co.  v.  Town  Board,  92  Hun  585,  36  Y.  Supp.  49;  Matter  of  Whitten,  152  App.  Div.  506,  137 

N.  Y.  Supp.  1062.  N.  Y.  Supp.  360;  Jordan  v.  Board  of  Education,  14  Misc. 

Wliat  roYlewftUo. — ^People  ex  rel.   Mayor,  etc.   v.  119, 35  N.Y.  Supp.  247:  People  ex  rel.  Bonfiglio  v.  Baker. 

Nichols,  79  N.  Y.  582;  People  ex  rel.  Bumham  v.  Jones.  67  Misc.  539,  124  N.  Y.  Supp.  751. 
112  N.  Y.  597;  Matter  of  Fitoh.  147  N.  Y.  334:  People        Bfltet  opOB  ludtetmont  of  pendoney  of  pfoeoed- 

ex  reL  Loui^iran  v.  Railroad  Comrs.,  158  N.  Y.  421;  tncs.— People  v.  Friedman,  205  N.  Y.  161. 

§1286.  Granting  of  certiorari  in  civil  cases. 

A  certiorari  order  cannot  be  granted  to  review  a  determination  made,  after  this  article 
takes  effect,  in  a  civil  action  or  special  proceeding,  by  a  court  of  record  or  a  judge  of  a 
court  of  record. 

Dcrlff»tton.r-~Code  dv.  proc.,  (  2121.  R.  Co.  v.  County  Court,  152  N.  Y.  214.  affg.  4  App.  Div. 

BcfcffOliee. — ^Appeal   from   determination    in    apedal     542,  38  N.  Y.  Supp.  920;  People  ex  rel.  Guibord  v.  Kel- 

proceeding.  C.  P.  A..  U  580.  631-634.  logs.  22  App.  Div.  176,  47  N.  Y.  Supp.  1023:  People 

**Speelil  pioeoedliic.'*— People  ez  rel.  D.,  L.  A  W.     ex  reL  Hanford  v.  Thayer,  88  Hun  136,  34  N.  Y.  Supp. 

692. 

§  1286.  Limitation  upon  granting  certiorari  orders. 

Except  as  otherwise  expressly  prescribed  by  statute,  a  certiorari  order  cannot  be  granted 
in  either  of  the  following  cases: 

1.  To  review  a  determination  which  does  not  finally  determine  the  rights  of  the  parties 
with  respect  to  the  matter  to  be  reviewed. 

2.  Where  the  determination  can  be  adequately  reviewed  by  an  appeal  to  a  court  or  to 
some  other  body  or  oJBScer. 

3.  Where  the  body  or  officer  making  the  determination  is  expressly  authorized,  by 
statute  to  rehear  the  matter  upon  the  petitioner's  application;  unless  the  determination 
to  be  reviewed  was  made  upon  a  rehearing,  or  a  rehearing  has  been  denied,  or  the  time 
within  which  the  petitioner  can  procure  a  rehearing  has  elapsed. 

Pwlwton. — Code  dv.  proc.,  1 2122.  Supp.  127;  People  ez  rel.  Martin  v.  County   of  West- 

Vliial  4elcniil]i»ttDii. — People  ez  rel.   Steward  v.  cheeter,  57  Appj^  Div.  135,  67  N.  Y.  Supp.  981;  People 

Baiboad  CommieeioDeri,  160  N.  Y.  202,  affg.  40  Aro.  ez  rel.  Oyster  Bay  v.  Woodruff.  64  App;  Div.  289,  71 

Div.  559,  58  N.  Y.  Supp.  94;  People  ez  rel.  Uvalde  A.  P.  N.  Y.  Supp.  1044;  Matter  of  Keystone  State  Const.  Co. 

Co.  V.  Seaman,  217  N.  Y.  70;  People  ez  reL  Renshnn  v.  v.  Williams,  152  App.  Div.  575  187  N.  Y.  Supp.  405; 

Gitteqne,  25  Am.  Div.  91,  48  N.  Y.  Supp.  882;  People  People  ez  rel.  Pennsylvania  Gas  Co.  v.  Public  Service 

ez  rel.  Oorr  v.  ftsfaeonover,  48  App.  Diy.  589,  60  N.  Y.  Comm.,  181  App.  Div.  147.  168  N.  Y.  Supp:  50;  Matter 
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of  Marvin,  91  Miic  287.  156  N.  Y.  Supp.  28;  Matter  of     rav«.  ^5  Add.  Dhr.  260.  66  N.  Y.  Supn.  m;_MaM«r  of 

ajm.     Taylor  db  Alien,  8  App.  Div.  a05.  40  N. 
820;  People  ez  rel.  American  C.  ft  D.  Co.  v.  Wem^.  60     People  ea  reL  Wabath  v.  O'Erien.  112  App.  Div.  87,  97 


Pennaylvania  Gas  Co.,  108  Maao.  37,  160  N.  Y.  Snim.     Taiylor  ft  Auen,  8  App.  Div.  a05.  40  N.  Y.  Sopp.  8M; 


Hun  226.  14  N.  Y.  Sunp.  860.  affd..  129  N.  Y.  668;  People  N.  Y.  Supp.  1116;  Peo^e  «x  reL  Uvalde  Aaphalt  P.  Co. 

ez  lel.  Ediflon  Elect.  111.  Co.  v.  Wemple,  61  Hun  68,  15  v.  Seaman,  168  App.  Div.  870,  154  N.  Y.  Supp.  639; 

N.  Y.  Supp.  711,  revd.  on  other  nounds.  129  N.  Y.  664;  Matter  of  Carp,  179  App.  Div.  387,  166  N.  Y.  Sapp.  248. 

People  ez  reL  Cotton  Oil  Co.  v.  Wemple,  61  Hun  83,  16  affd..  221  N.  Y.  643;  People  ez  vel.  Benedict  v.  Denni- 

N.  Y.  Supp.  446,  affd.,  131  N.  Y.  64.  eon,  28  Hun  328;  People  ez  reL  Sonffofd  v.  Stedman. 

AfMO^Matter  of  De  Camp,  161  N.  Y.  667;  People  57  Hun  280.  10  N.  Y.  Supp.  787. 
ez  leC  D..  L.  ft  W.  R.  Co.  v.  County  Court,  162  N.  Y.         Saperflton. — People  ez  reL   Goeniaey   ▼.   Somera, 

214;  People  ez  rel.  SmiUi  v.  Hoffman,  166  N.  Y.  462,  163  App.  Div.  628,  130  N.  Y.  Supp.  761. 


§  1287.  Court  by  which  order  granted. 

A  certiorari  order  can  be  granted  only  out  of  the  supreme  court,  excefit  in  a  case 
where  another  court  is  expressly  authorized  bjr  statute  to  grant  it. 


DerlvnMon. — Code  civ.  proo.,  §2123;  as  am.  by  L. 
1896.    ch.    946. 


^vrtodlctloii  of  covnty  oonrt  under  liquor  taz 
law.— Pec^le  v.  Slocum,  161  App.  Div.  733,  146  N.  Y. 
Supp.  656. 


§  1288.  limitatioii  of  time  for  order. 

Subject  to  the  provisions  of  the  next  section,  a  certiorari  order  to  review  a  determinatioii 
must  be  granted  and  served  within  four  calendar  months  after  the  determination  to  be 
reviewed  becomes  final  and  binding,  upon  the  petitioner  or  the  person  whom  he  represents, 
either  in  law  or  in  fact. 


Derlmtlon. — Code  civ.  proc.,  §2125. 

BfllMt  of  leetloB. — ^People  ez  rel.  Village  of  Brock- 
port  V.  Sutpbin,  166  N.  Y.  163;  People  ez  rel.  Andrus  ▼. 
Board  of  Town  Auditoia,  33  App.  Div.  277.  63  N.  Y.  Supp. 
730;  People  ez  rel.  Cole  v.  Croee.  87  App.  Div.  56.  83 
N.  Y.  Supp.  1083;  People  ez  rel.  Cochrane  v.  Town  Au- 
ditors. 74  Hun  83.  26  N.  Y.  Supp.  122. 

Determlmtloii  final  mad  bmdliis. — ^People  ez  rel. 
Cook  V.  Hildroth.  126  N.  Y.  360;  People  ez  rel.  Bronz 
Gaa  Co.  v.  Barker,  22  App.  Div.  161,  47  N.  Y.  Bapp. 
1020;  People  ez  rel.  Brewing  Co.  v.  Feitner.  41  App.  Div. 
496,  58  N.  Y.  Supp.  670;  People  ez  rel.  Tabei^Prang  Art 
Co.  V.  Welle,  30  Miec.  602,  80  N.  Y.  Supp.  610;  People 
V.  Dowling,  84  Misc.  201.  146  N.  Y.  Supp.  019. 

Fovr  euendsr  montbs. — People  ez  rel.  Cook  v. 
Hildreth,  126  N.  Y.  360;  People  ez  rel.  Young  v.  CoUis, 


6  App.  Div.  467,  39  N.  Y.  Supp.  608;  People  ez  reL  Trap- 
haeen  v.  King.  13  App.  Div.  400,  42  N.  Y.  Supp.  961 ; 
People  ez  rel.  Scbau  v.  Whittet,  100  App.  Div.  176,  91 
N.  Y.  Supp.  675.  revd.  on  other  arounde,  186  N.  Y.  92; 
People  ez  rel.  McCabe  v.  Snede<Aer,  106  App.  Div.  89, 
94  N.  Y.  Supp.  319;  Cil^  of  Buffak>  v.  Butfaio  Gaa  Co., 
82  Miac.  304,  807.  143  N.  Y.  Supp.  716;  People  ez  rel. 
Dunninm  v.  Comn.  of  Police.  47  Hun  407;  People  ez 
rel.  McNeary  v.  Polioe  Comre..  64  Hun  205,  19  N.  Y. 
Supp.  56;  People  ez  r^  Goodwin  v.  Vooriiia,  66  Hun  88, 
20  N.  Y.  Supp.  941;  Pecq^e  ez  reL  Miller  v.  Juatioea,  78 
Hun  834,  29  N.  Y.  Strop.  167;  People  ez  rel.  Goodwin, 
V.  Martin,  82  Hun  1,  30  N.  Y.  Supp.  1107. 

Wntvcr^ — People  ez  rel.  O'Shea  v.  Lantry,  44  App. 
Div.  392.  60  N.  Y.  Supp.  1009. 


§  1289.  Grant  of  order  after  removal  of  disability. 

The  appellate  division  of  the  supreme  court  may  grant  the  order  at  any  time  ^nthin 
twenty  months  after  th6  expiration  of  the  time  limited  in  the  last  section,  where  the 
petitioner,  or  the  person  whom  he  represents,  was  at  the  time  when  the  determination 
to  be  reviewed  became  final  and  binding  upon  him,  either 

1.  Within  the  age  of  twenty-one  years;  or 

2.  Insane;  or 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  conviction  of  a  criminal 
offence,  for  a  term  less  than  for  life. 

Derlvatloii. — Code  civ.  proc..  {  2126,  as  am.  by  L.  1895.   ch.   946. 

§  1290.  Application  for  order. 

An  application  for  the  order  must  be  made  by  or  in  behalf  of  a  person  aggrieved  by 
the  determination  to  be  reviewed;  must  be  founded  upon  a  verified  petition,  which  may 
be  accompanied  by  other  written  proof;  and  must  show  a  proper  case  for  the  granting  of 
the  order.  It  can  be  granted  only  at  a  term  of  the  appellate  division  of  the  supreme 
court  or  at  a  special  term,  and  the  granting  or  refusal  thereof  is  discretionary  with  the 
court. 


Derlvntton. — Code  civ.  proc..  (  2127.  ae  am.  by  L. 
1895,    ch.   946. 

Befcreiieca. — Motiona,  where  made  in  fiiat  judicial 
district.  C.  P.  A.,  i  116. 

AppUcfttton  of  sectloB.~Mat(er  d  Corwin.  185 
N.  Y.  245,  revg.  64  Hun  167,  19  N.  Y.  Sum>.  142;  People 
ez  rel.  Kendall  v.  Feitner,  51  App.  Div.  196.  64  N.  Y. 
Supp.  675;^  People  ez  rel.  American  Thread  Co.  v.  Feit- 


ner. 30  Miac.  641,  64  N.  Y.  Supp.  321. 

aggrieved." — ^People  _  _         _      _ 

Chapin,  104  NTy.  369;  People  ez  rel.  Foreet  Commiewnn     N.  Y.  Supp.  280,  affd.,  83  App.  Div.  643, 82  N.  Y.  Si4>p. 


<• 


FenoB 


red." — ^People    ez    rel.    Wright    v. 


Supp.  1044;  People  ez  rel.  Sweet  v.  Ras^mond,  131  App. 
Div.  160.  115  N.  Y.  Supp.  275;  Matter  of  Carp.  179  App. 
Div.  387.  166  N.  Y.  Supp.  243,  affd..  221  N.  Y.  643; 
People  ez  reL  Ruasell  v.  CommiaaionerB.  7i  Hun  146,  27 
N.  Y.  Supp.  548;  People  ez  rel.  Moeing  v.  Commiaaonen 
of  Land  Office.  186  App.  Div.  139.  173  N.  Y.  Supp.  649. 

Petition  to  review  MfleMment.— People  ez  rel.  L. 
F.  R.  Co.  V.  City  of  Buffalo,  57  Miao.  10.  16,  107  N.  Y. 
Supp.  689. 

yerlllcatlon.— Matter  of  Behnont,  40  Miao.  133»  81 


V.  Campbell,  152  N.  Y.  51;  People  ez  rel.  N.  Y.  Ediaon  1110;  People  ez  rel.  Moeing  v.  Comnuaaionera  of  Land 

jCo-».  willooz.207N.Y.86.  revg.  ISlApp.  ~"  "              '"        ' 

N.  Y.  Sui  - 

Oyater  Bay  v.  Woodruff.  64  App.  Div.  239,  71  N.  Y.  ApplicMioil;  where  iiinde.^People  ez  rel.  Grout 


^eoz.  207  N.  Y.  86*.  revg.  151  App.  Div.  832. 136  Office,  186  Apo.  Div.  139,  178'n.  Y.  Supp.  649. 
3upp.  1031;  People  ez  rel.  Healey  v.  Fire  Comra.,  SeeL — Pec^e  ez  rel.  Heridmer.  etc,  R.  Co.  v. 
>.  Div.  530.  50  N.  Y.  Supp.  506;  People  ez  rel.     aon.  6  Civ.  IhxM.  Rep.  297. 
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T.  Stillinoi,  76  App.  Div.  143.  78  N.  Y.  Supp.  942;  People  AppeaL— People  ex  rel.  Mayor,  etc.  v.  MoCorthy. 

ex  ral.  Burhane  ▼.  Supervieon,  32  Hon  607.  102  N.  Y.  630;  People  ex  rel.  forest  Gk>mmiesion  t.  Camp- 

mMMHoB  of  eMiri.->PeopIe  ex  reL  Brooklyn  Heishte  bell,  152  N.  Y.  51 ;  People  ex  rel.  O'Connor  v .  Supervisora. 

R.  R.  Co.  ▼.  Public  Sendee  Comm.,  101  Miao.  10.  166  168  N.  Y.  370. 
N.  Y.  Supp.  825. 

§  1291.  Notice  of  application. 

Unless  otherwise  provided  by  rule,  the  court  to  which  the  application  for  the  order 
is  made,  in  its  discretion,  may  require  or  dispense  with  notice.  A  notice,  when  notice  is 
necessary,  must  be  served,  with  copies  of  the  papers  upon  which  the  application  is  to  be 
made,  upon  the  body  or  officer  whose  determination  is  to  be  reviewed,  or  upon  such  other 
person  as  the  court  directs,  as  prescribed  in  this  article  for  the  service  of  a  certiorari 
order.  The  service  must  be  made  at  least  eight  days  before  the  application,  unless  the 
court  by  an  order  to  show  cause  prescribes  a  shorter  time.  Where  notice  is  given,  the 
person  served  may  produce  affidavits  or  other  written  proofs,  upon  the  merits,  in  oppo- 
sition to  the  application. 

Dcrtfmtloiu— Code  civ.  proc,  (  2128.  Where  Botiee  not  neeessary. — MaUer  of  Light,  30 

Befctwicea. — Motkwa  generally,  nilea  of  civil  practice,  App.  Div.  50,  51  N.  Y.  Supp.  743;  People  ex  rel.  Ulster 
60-67.  ft  Delaware  R.  Co.  v.  Smith.  24  Hun  66. 

§  1292.  Against  whom  order  directed. 

The  order  must  be  directed  against  the  body  or  officer  whose  determination  is  to  be 
reviewed;  or  against  any  other  person  having  the  custody  of  the  record  or  other  i>apers 
to  be  certified;  or  against  both,  if  necessary.  Where  it  is  brou^t  to  review  the  deter- 
mination of  a  board  or  body  other  than  a  court,  if  an  action  would  lie  against  the  board 
or  body  in  its  associate  or  official  name,  it  must  be  directed  against  the  board  or  body 
by  that  name;  otherwise,  it  must  be  directed  against  the  members  thereof,  by  their  names. 

DerlTfttkMi.— Code  ctv.  proc.,  |2129.  R.  R.  Co.  v.  BJook.  178  App.  Div.  251.  164  N*.  Y.  Supp' 

T»wko«ldlreeto4.~People  ex  rel.  Railroad  Company  962;  Matter  of  Tiffany  db  Co.,  80  Hun  486.  30  N.  Y. 

V.  Board  of  CommiaeionezB,  07  N.  Y.  37;  People  ex  reL  Supp.   404. 

Heiaer  v.  Gilon.  121  N.  Y.  551;  People  ex  rel.  Smith  v.        CItF.— Matter  of  Belnumt,  40  Miao.  133.  81  N. 

Hoffman,  166  N.  Y.  462,  revg.  55  App.  Div.  260.  66  N.  Y.  Supp.  2»0.  affd.,  83  App.  Div.  643.  82  N.  Y.  Supp. 

Y.  Supp.  884;  People  ex  ral.  Fitagibbons  v.  Truateea,  1110. 

etc.,  1  App.  Div.  186,  37  N.  Y.  Supp.  168;  People  ex  ral.  -— ^  IMflbient  olBeen. — ^People  ex  rel.  Corwin  v. 

Baldwin  v.  Baumea,  17  App.  Div.  197,  45  N.  Y.  Supp.  Walter,  68  N.  Y.  403;  Matter  of  Woodbine  Street,   17 

856;  People  ex  rel.  Qrout  v.  Stillinga,  75  App.  Div.  660.  Abb.  N.  C.  112;  People  v.  Hill.  65  Barb.  170. 

78  N.  Y.  Supp.  338;  People  ex  reT  Nev  York  Central 

§  1293.  Entry  of  ord^. 

A  certiorari  order  must  be  entered  in  the  office  of  the  clerk  of  the  county  designated 
in  the  order  as  the  county  where  the  same  is  returnable,  according  to  the  command 
thereof. 

Bcfffmtloii.— New.    Proviaion  made  for  the  entry  of  the  original  order  and  later  for  aervioe  of  a  certified  copy. 
See  code  civ.  proc.,  §§2132.  2134. 

§  12M,  Service  of  orden 

A  certiorari  order  must  be  served  as  follows,  except  where  different  directions  respect- 
ing the  mode  of  service  thereof  are  given  by  the  court  granting  it: 

1.  Where  it  is  directed  against  a  person  or  persons  by  name,  or  by  his  or  their  official: 
title  or  titles,  or  against  a  municipal  corporation,  a  certified  copy  of  the  order  must  be 
served  upon  each  officer  or  other  person  against  whom  it  is  so  directed,  or  upon  the  cor- 
poration, in  the  same  manner  as  a  summons  in  an  action  brought  in  the  supreme  court, 
except  as  prescribed  in  the  next  two  subdivisions  of  this  section. 

2.  Where  it  is  directed  against  a  court,  or  the  judges  of  a  court,  having  a  clerk  ap- 
pointed pursuant  to  law,  service  upon  the  court  or  the  judges  thereof  may  be  made  by 
filing  a  certified  copy  of  the  order  with  the  clerk. 

3.  Where  is  is  to  be  served  upon  any  other  board  or  body,  or  upon  the  members  thereof, 
it  may  be  served  in  Uke  manner  as  prescribed  for  service  upon  a  like  board  or  body  of  an 
alternative  mandamus  order. 

Where  the  certiorari  order  was  granted  without  notice,  copies  of  the  papers  upon  which 
the  order  was  granted  must  be  served  with  the  order. 

Dm  If  Alton* — Code  civ.  proc.,  §  2130.  the  facta  showing  why  the  writ  vn»  granted,  is  aboliahed 

Original  derivation:  partly  from  R.  S.,  pt.  3,  oh.  9,  and  the  oopiee  mentioned  are  necessary  for  the  informa- 

tit.  3,  §§  45,  68.    The  last  sentence  is  new  and  is  added  tion  of  the  defendants. 

because  of  the  fact  that  the  writ  which  formerly  contained 
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§  1296.  Stay  of  proceedings. 

Except  as  prescribed  in  this  section,  a  certiorari  order  does  not  stay  the  execution  of 
the  determination  to  be  reviewed  or  affect  the  power  of  the  body  or  officer  against  which 
or  whom  it  is  granted.  The  court  which  grants  the  order,  in  its  discretion  and  upon 
such  terms  as  to  the  security  or  otherwise  as  justice  requires,  may  direct  that  the  execu- 
tion of  the  determination  be  stayed  pending  iiie  certiorari  and  until  the  further  direction 
of  the  court.  A  bond,  undertaking  or  other  security  given  to  procure  such  a  stay  is  valid 
and  effectual,  according  to  its  terms,  in  favor  of  a  person  beneficially  interested  in  up- 
holding the  determination  to  be  reviewed,  who  is  admitted  as  a  party  to  the  special  pro- 
ceeding,'as  prescribed  in  section  thirteen  hundred  and  two  of  this  act.  (Am.  by  L.  1922,  ch. 
219,  |in  effect  March  24,  1922.) 

DerlTfttlon.— Code  dv.  proc.  |2131.  39  Miao.  448,  81  N.  Y.  Supp.  94;  Munhattan  Rjr,  Co.  ▼. 

Pnbttc  service  commlwlon.    reople  ex  rtL  Brook-  Coleman,  48  Hun  602,  1  N.  Y.  Sapp.  112;  People  ez  reL 

lyn  City  R.  R.  Co.  v.  Public  Seiriee  Comm.,  110  Miao.  Brooklyn  CAty  R.  R.  Co.  v.  Publio  Bervioe  Comm.,  110 

509.  181  N.  Y.  Supp.  79a  Miao.  509.  181  N.  Y.  Supp.  79a 

BlllBet  of  tecMon. — ^People  ex  ral.  Croker  v.  Stuxpa. 

§  1296.  Time  and  place  of  return. 

A  certiorari  order  must  be  made  returnable,  within  twenty  dasrs  after  the  service 
thereof,  at  the  office  of  the  clerk  of  the  court.  If  it  was  granted  by  the  supreme  court, 
it  must  be  made  returnable  at  the  office  of  the  clerk  of  the  county  designated  therein 
wherein  the  determination  to  be  reviewed  was  made;  and  if  the  county  designated  in  the 
order  is  not  the  proper  county,  the  court,  upon  motion,  may  amend  the  order  accordingly. 
Thereupon  all  papers  on  file  must  be  transferred  to  the  clerk  of  the  county  where  the 
order  is  made  returnable  by  the  amendment. 

IlerlTfttlon.-~Oode  dv.  proc..  &  2132.  A  W.  R.  Co.  ▼.  Low,  40  Hun  176;  People  ez  rel.  Paddock 

ImlBdlCtloii.     People  ex  rel.  Colne  v.  Smith,  187  v.  Lewia,  55  Hun  521.  9  N.  Y.  Supp.  333;  People  ez  reL 

App.  Dlv.  901.  173  if.  Y.  Supp.  918.  N.  Y.  C.  &  H.  R.  R.  Co.  v.  Cook.  62  Hun  803.  17  N.  Y. 

AppUeatloii.— People  ez  rd.  N.  Y.  C.  ft  H.  R.  R.  Supp.  546. 

Co.  V.  Prieat,  169  N.  Y.  432;  People  ez  rel.  N.  Y.,  L.  E. 

• 

§  1297.  How  return  made.  ' 

The  clerk  with  whom  a  certiorari  order  is  filed,  and  each  person  upon  whom  a  certiorari 
order  is  served,  as  prescribed  in  section  twelve  hundred  and  ninety-four  of  this  act.  must 
make  and  annex  to  the  copy  of  the  order  filed  with  or  served  upon  him,  a  return,  with  a 
transcript  annexed,  and  certified  by  him,  of  the  record  of  proceedings,  and  a  statement 
of  the  other  matter  specified  in  and  required  by  the  order.  The  return  must  be  filed  in 
the  office  where  the  order  is  returnable,  according  to  the  command  thereof. 

DeriTfttlon. — Code  dv.  proc.,  (  2134;  originally  ro-  45  N.  Y.  Supp.  356;  People  ez  rel.  Aleounder  v.  Brady 

vieed  from  R.  S..  pt.  3,  ch.  9,  tit.  3,  U  45,  46.  50  App.  Div.  372.  63  N.  Y.  Supp.   1069;  People  ez  rel. 

Effeet  of  sectfoiu — ^People  ez  red.  Press  Pub.  Co.  v.  Rochester  Lamp  Co.  v.  Feitner.  65  App.  Div.  224,  72 

Martin,  142  N.  Y.  228;  Beardslee  v.  Dolge.  143  N.  Y.  N.  Y.  Supp.  641;  People  ez  rel.  Behumgara  v.  Wells,  93 

160:  People  ez  rel.  Miller  v.  Wurster.  149  N.  Y.  549.  555.  App.  Div.  212.  87  N.  Y.  Supp.  543;  People  ez  rel.  McGuire 

revs.  91  Hun  233.  36  N.  Y.  Supp.  160.  v.  Monroe.  97  App.  Div.  ^,  89  N.  Y.  Supp.  929;  People 

By  whom  made.— People  ez  rel.  Lester  v.  £no,  176  ez  rel.  New  York  Edison  Co.  v.  Willcoz,  149  App.  Div. 

N.  Y.  513,  revg.  84  App.  Div.  55,  82  N.  Y.  Supp.  520;  671,  184  N.  Y.  Supp.  241;  People  ez  rel.  Gage  v.  Lobnaa. 

People  ez  rel.  Toohey  v.  Webb,  66  Hun  632,  21  N.  Y.  54  Hun  604,  8  N.  Y.  Supp.  104;  People  ez  lel.  Cotton  Oil 

Supp^  298.  Co.  V.  Wemple,  61  Hun  83.  15  N.  Y.  Supp.  446.  affd., 

Sufflclenejr  of  retom. — People  ez  rel.  Sims  v.  Fire  131  N.  Y.  Supp.  64;  People  e^  rel.  Clinger  v.  Draper,  63 

Commissionera.  73  N.  Y.  437;  Beardslee  v.  Dolge,  143  Hun  389,  18  N.  Y.  Supp.  282;  People  ez  rel.  White  v. 

N.  Y.  160;  People  ez  rel.  MUler  v.  Wunter.  149  N.  Y.  Supervisors,  64  Hun  636,  20  N.  Y.  Supp.  273,  19  N.  Y. 

549,  revg.  91  Hun  233,  36  N.  Y.  Supp.  160;  People  v.  Supp.  642;  People  ez  rel.  Kelly  v.  Scott,  86  Hun  174,  33 

Waldo.  212  N.  Y.  156,  affg.  169  App.  Div.  901,  143  N.  Y.  N.  Y.  Supp.  229;  People  ez  rel.  Edison  Elec.  Light  Co. 

Supp.  1138;  People  ez  reL  Haverty  v.  Barker,  1  App.  v.  Campbell,  88  Hun  530,  34  N.  Y.  Supp.  713. 

Div.  532.  37  N.  Y.  Supp.  555.  aEFd.,  149  N.  Y.  607;  People  Immateitel  allesftttons.— People  ez  rel.  LoveU  v. 

ez  rel.  Morgan  v.  Roosevelt.  5  App.  Div.  328,  39  N.  Y.  Melville.  7  Misc.  214,  27  N.  Y.  Supp.  1101;  People  «z 

Supp.  290;  People  ez  rel.  KiUilea  v.  Roosevelt,  7  App.  rel.  Higgins  v.  Grant.  58  Hun  158,  ll  N.  Y.  Supp.  505; 

Div.  308,  40  N.  Y.  Supp.  117;  People  ez  rel.  Anderson  People  ez  rel.  Toohey  v.  Webb,  66  Hun  632,  21  N.  Y. 

V.  Hoag.  11  App.  Div.  74,  42  N.  Y.  Supp.  886:  People  ez  Supp.  298. 

rel.  Thomas  v.  Sackett.  15  App.  Div.  290,  44  N.  Y.  Supp.  C&ndiulTeiiMa  of  return. — ^People  ez  rel.  Sprague 

593;  People  ez  rel.  Baldwin  v.  Barnes.  17  App.  Div.  195,  v.  Board  of  Bzciae,  91  Hun  94,  36  N.  Y.  Supp.  678. 

§  1298.  Defect  or  omission  in  return. 

If  a  return  is  defective,  the  court  may  direct  a  further  return.  An  omission  to  make 
a  return  as  required  by  a  certiorari  order  or  by  an  order  for  a  further  return  may  be 
punished  as  a  contempt  of  the  court.  But  a  judge  or  clerk  shall  not  be  thus  punished, 
unless  the  petitioner,  before  the  time  when  the  return  is  required,  pays  him  for  his  re- 
turn the  sum  of  two  dollars,  and,  in  addition,  ten  cents  for  each  folio  of  the  copies  of 
papers  required  to  be  returned. 

us 
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llcftfmtioii.7-Oody  eiv.  proe..  1 2135.  nl.  Pafanioi  ▼.  MwMn.  86  App.  IHt.  278,  282,  83  N.  T. 

Fnrtticr  retam. — ^People  ex  rel.  Meehan  v.  Greene.  Supp.  843:  People  ez  rel.  Gage  ▼.  Lohnae,  54  Hun  604. 

108  App.  Dhr.  303,  02  N.  Y.  Supp.  1112;  People  ez  tcL  8  N.  Y.  Simp-  104. 

Melodbr  ▼.  Pound,  111  App.  Div.  305.  07  N.  Y.  Supp.  .  Irrelemni  matter.— People  ez  rel.  Joline  v.  Wtloot. 

700;  People  ez  rel.  Utiea  Sonday  Tribune  Co.  ▼.  wB-  106  N.  Y.  433,  wrg.  134  App.  Div.  563,  110  N.  Y.  Supp. 

liam  140  App.  Div.  58.  124  nTY.  Sumk  328;  People  ez  641. 

TtL  New  Yonc  Edison  Co.  v.  Willoox.  140  App.  Div.  671,  Amendment  aumot  be  made  by  court. — ^People 

134  N.  Y.  Supp.  241;  People  eiz  rsL  LoveU^.  MehriHe.  ez  tcL  City  of  New  Yoric  v.  O'Toole.  146  App.  Div.  133. 

7  Miao.  214,  27  N.  Y.  Supp.  1101;  People  ez  rel.  Downey  130  N.  Y.  Supp.  667. 

V.  Dains,  38  Hun  43;  People  ez  reL  R^i^a  v.  Giant.  Sb  V^M* — People  ez  rel.  Sutliff  v.  Superviaoia,  64  Hun 

Hun  158.  11  N.  Y.  Supp.  505.  375.  10  N.  Y.  Supp.  773;  a.  e..  20  N.  Y.  Supp.  28a 

Ftflnre  to  apply  for  tarther  roturn. — ^People  ez 

§  1299.  Subsequent  proceedings  as  in  aciidn. 

After  a  certiorari  order  has  been  granted,  the  time  to  make  a  return  to  the  petition 
and  order  may  be  enlarged,  or  any  other  order  may  be  made,  or  proceeding  taken,  in  the 
cause,  in  relation  to  any  matter  not  provided  for  in  this  article,  as  a  similar  proceeding 
may  be  taken  in  an  action  brought  in  the  same  court  and  triable  in  the  county  where  the 
order  is  returnable.  * 

DerlfatiOB. — Code  civ.  proe.,  1 2133.  Y.  45;  People  ez  rel.  Railroad  Company  v.  Boaid  of  Com- 

AmUcatlMi.^ — ^People  ez  leL  MoNeary  v.  MoLettQ*  miaeionera,  07  N.  Y.  37;  People  ez  rel.  Miller  v.  Peck.  73 

64  Hun  205»  10  N.  Y.  Supp.  56.  App.  Div.  80.  76  N.  Y.  Supp.  328;  People  v.  Common 

AmcodmeBt  of  potltioiu — ^People  ez  rtL  N.  Y.  C.  Council.  65  Barb.  0. 

A  H.  R.  R.  Co.  V.  Feitner.  58  App.  Div.  343,  68  N.  Y.  Doath  of  petltioiMr;  rerlval  of  ptocoedlnp. — ^People 

Supp.  1058;  People  ez  reL  Radeiiwon  v.  City  of  Buffalo,  ez  rel.  Faironild  v.  CommiaaUmen,  105  N.  Y7  674;  Mat- 

62  MJac.  313.  114  N.  Y.  Supp.  1077.  ter  of  Palmer,  43  Hun  572;  Matter  of  Barney,  53  Hun 

Motfon  to  dJamlfB  writ.— Jonea  v.  People.  70  N.  480.  6  N.  Y.  Supp.  401. 

§  1300.  Hearing  upon  return. 

The  cause  must  be  heard  at  a  tenn  of  the  appellate  division  of  the  supreme  court  held 
within  the  judicial  department  embracing  the  county  where  the  order  was  returnable. 
Either  party  may  notice  it  for  hearing  at  any  time  after  the  return  is  complete.  Except 
as  prescribed  in  the  next  section,  it  must  be  heard  upon  the  order  and  return  and  the 
papers  upon  which  the  order  was  granted. 

Derlratioii.— Code  dv.  proc..  (  2138.  aa  am.  by  L.  Miller  v.  Wurster.  140  N.  Y.  540,  rev^.  01  Hun  233.  36 

1805,   oh.   046.  N.  Y.  Supp.  160:  People  ez  rel.  Village  of  Brockport  v. 

Older  of  reforeiico. — ^People  ez  rel.  Martin  v.  Weet-  Sutphin.  166  N.  Y.  163;  People  ez  rel.  Lea  ter  v.  Euo,  176 

cb^lter  County.  53  App.  Div.  330,  65  N.  Y.  Supp.  707.  N.  Y.  513.  revg.  84  App.  Div.  55,  82  N.  Y.  Supp.  520; 

Bevlew .  of  aoBanment  at  apoelal  tomi.— People  People  ez  rel.  MoCabe  v.  Conatable.  27  App.  Div.  74, 

ex  ret  Kendall  v.  Feitner.  51  Afp.  Div.  106.  64  N.  Y.  60  N.  Y.  Supp.  121:  People  ez  rel.  Streubel  v.  York.  45 

Supp.  675;  People  ez  rel.  U.  A  D.  R.  Co.  v.  Smith.  24  App.  Div.  503.  61  N.  Y.  Supp.  400;  People  ez  rel.  Wal- 

Hun   66.  lace  v.  Diehl.  50  App.  Div.  56,  63  N.  Y.  Supp.  362.  affd.« 

Papon  opon  hearlnf . — MoNaughton  v.  Board  of  167  N.  Y.  610;  People  ez  rel.  MoGuire  v.  Monroe,  07 

Ezdaa.  5  Miae.  457.  26  N.  Y.  Supp.  220;  People  ez  rel.  App.  Div.  283.  80  N.  Y.  Supp.  020;  People  ez  rel.  Mo* 

Oaahman  V.  Heddon,  32  Hun  200;  People  ez  rel.  Ktnaella  Cartl^v.  French.  25  Hun  111;  People  ez  rel.  N.  Y..  L. 

▼.  Waxater.  80  Hun  5.  35  N.  Y.  Supp.  80.  E.  ft  w.  R.  Co.  v.  Low.  40  Hun  176;  People  ez  rel.  Dezter 

Court  caiiBOt  look  bor^ad  rotomu— People  ez  rel.  v.  Pftlmer.  86  Hun  513.  33  N.  Y.  Supp.  026.  affd..  148 

Peek  V.  CommiwioneiB.  etc..  106  N.  Y.  64;  People  ez  reL  N.  Y.  732. 

§  1301.  Order  and  return  after  term  of  ofBce. 

A  certiorari  order  may  be  granted  against,  and  a  return  may  be  made  by,  an  officer 
whose  term  of  office  has  expired.  Such  an  officer  may  be  punished  for  a  failure  to  make 
a  return  as  required  by  the  order,  or  to  make  a  further  return  as  required  by  an  order 
for  that  purpose. 

Derfvatloil.— Code  (dv.  proc..  1 2136.  Am.  Div.  500,  78  N.  Y.  Supp.  833;  People  ez  rel.  Regan 

III  gOBCraL-— People  ez  reL  Maateraon  v.  Martin.  17  v.  York.  78  App.  Div.  432.  80  N.  Y.  Supp.  300.  affd..  174 

App.  Div.  555,  562,  45  N.  Y.  Supp.  577,  affd..  154  N.  Y.  N.  Y.  533;  Matter  of  Tiffany  A  Co.,  80  Hun  486.  30  N. 

775:  People  ez  rel.  Streubel  v.  York,  45  App.  Div.  503.  Y.   Supp.   404. 

61  N.  Y.  Supp.  400;  People  ez  rel.  Qrout  v.  StUUnga,  75 

§  1302.  Bringing  in  third  person. 

Upon  the  application  of  a  person  specially  and  beneficially  interested  in  upholding  or 
annulling  the  determination  to  be  reviewed,  the  court,  in  its  discretion,  may  admit  him  as 
a  party  in  the  special  proceedings,  upon  such  terms  as  justice  requires.  In  a  proper  case, 
a  term  of  the  appellate  division  of  the  supreme  court  at  which  the  cause  is  noticed  for 
hearing  and  is  placed  upon  the  calendar  may  direct  that  notice  of  the  pendency  of  the 
special  proceeding  be  given  to  any  person  in  such  a  manner  as  it  thinks  proper,  and  may 
suspend  the  hearing  imtil  notice  is  given  accordingly. 

DerlfatiOB.— Oode  oiv.  proc..  1 2137.  aa  am.  by  L.  of  Belmont,  40  Miac.  133.  81  ^.  Y.  280.  affd..  83  App. 

1805.  oh.  046.  L.  1017.  ch.  687.  Div.  643,  82  N.  Y.  Supp.  1110. 

Bcfoicneo. — ^Interpleader  by  order  in  eertain  eaaea.  ''Spoeiany  and  bonefldally  Interestod.*' — People 

C.  P.  A..  I  287.  ez  rel.  New  York  Central  R.  R.  Co.  v.  Block.  178  App. 

AppUeaffoil* — ^People  ez  rel.  Bumham  v.  Jonea.   110  Div.  251.  164  N.  Y.  Supp.  062;  People  ez  rel.  D.,  L.  A 

N.  Y.  500;  People  ez  rel.  New  York  Central  R.  R.  Co.  W.  R.  Co.  v.  County  Court.  02  Hun  13.  37  N.  Y.  Supp. 

V.  Bkwk,  178  App.  Div.  251. 164  N.  Y.  Supp.  062 ;  Matter  860. 
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§  190S«  AdditicMud  affidavits  or  pro<rf8  in  certain  casea 

If  the  officer  or  other  person  whose  duty  it  ia  to  make  a  return  dies,  absconds,  removes 
from  the  state,  or  beccxnes  insane,  after  the  order  is  granted  and  before  making  a  return, 
or  after  nr^Alcing  an  insufficient  return,  and  it  appears  that  there  is  no  other  officer  or 
person  from  whom  a  sufficient  return  can  be  procured  by  means  of  a  new  certiorari  order, 
the  court,  in  its  discretion,  may  pennit  affidavits,  or  other  written  prootBy  relating  to  the 
matters  not  sufficiently  returned,  to  be  produced,  and  may  hear  the  cause  accordingly. 
The  court,  in  its  discretion,  also  may  permit  either  party  to  produce  affidavits,  or  other 
written  proofs,  relating  to  any  alleged  error  of  fact,  or  any  other  question  of  fact,  which 
is  essential  to  the  jurisdiction  of  the  body  or  officer  to  make  the  determination  to  be 
reviewed,  where  the  facts  in  relation  thereto  are  not  sufficiently  stated  in  the  return, 
and  the  court  is  satisfied  that  they  cannot  be  made  to  appear,  by  means  of  ajx  order  for 
a  further  return. 

Derlratlon.— Code  civ.  proc.,  {|2139.  Original  den-  of  New  York  v.  O'Toole.  14^  App.  Cdv.  133,  130  N.  Y* 
vatioQ,  new  in  code  of  civ.  proc.    But  see  R.  S.,  pt.  3,  ch.     Supp.  567. 


Appllctttian. — People  ex  rel.  McMiUen   v.  Vander-     Murray,  14  Miso.  177,  35  N.  Y.  Supp.  4M;  Poople  ex  i«l. 

oel.  35  App.  Div.  173,  54  N.  Y.  Supp.  436.  Cotton  Oil  Co.  v.  Wemple.  61  Hun  83,  15  N.  Y.  Supp. 

Amendmeiit  not  satborlied.— People  ex  rel.  City     446.  affd..  131  N.  Y.  64;  People  ex  ret  Sraague  v.  Board 

of  Excise.  91  Hun  94.  36  N.  Y .  SuDP.  678. 


§  1304.  Questions  to  be  determined. 

The  questions  involving  the  merits  to  be  determined-  by  the  court  upon  the  hearing 
are  the  following  only: 

1.  Whether  the  body  or  officer  had  jurisdiction  of  the  subject  matter  of  the  determin- 
ation under  review. 

2.  Whether  the  authority  conferred  upon  the  body  or  officer  in  relation  to  that  subject 
matter  has  been  pursued  in  the  mode  required  by  law  in  order  to  authorize  it  or  him  to 
make  the  determination. 

3.  Whether,  in  making  the  determination,  any  rule  of  law  affecting  t^e  rights  of  the 
parties  thereto  has  been  violated  to  the  prejudice  of  the  petitioner. 

4.  Whether  there  was  any  competent  proof  of  all  the  facts  necessary  to  be  proved  in 
order  to  authorize  the  making  of  the  determination. 

5.  If  there  was  such  proof,  whether,  upon  aU  the  evidence,  there  was  such  a  i»^ponder- 
ance  of  proof  against  the  existence  of  any  of  those  facts  that  the  verdict  of  a  jury,  affirm- 
ing the  existence  thereof,  rendered  in  an  action  in  the  supreme  court  triable  by  a  jury, 
would  be  set  aside  by  the  court  as  against  the  weight  of  evidence. 

DeiivmtloB. — Code  dv.  proe.,  $  2140.    Ori^nal  deri-  Supp.  706;  People  ex  rel.  Stevenaoe  v.  GnenA,  99  App. 

vation,  new  in  code  civ.  proc.,    But  see  R.  S.,  pt,  3,  eh.  2,  Dhr.  243«  S7  N.  Y.  Svkpp.  172;  Pe<»>l«  eix  rel.  Down«B  v. 

tit.  4,  S  261,  and  code  of  proo..  I  363.  Greene,  96  App.  Div.  1.  88  N.  Y.  Supp.  1060;  People  ex 

In  genem.— People  ex  reL  Cook  v.  Hildzeth,   126  rel.  O'Neil  v.  Bingham,  132  App.  Div.  667,  117  N.  Y. 

N.  Y.  360;  People  ex  rel.  Smith  v.  Hoffman,  166  N.  Y.  Supp.   429;  People  ex  rd.   Lea   ▼.   Doolittle»  44  Hun 

462,  revg.  55  App.  Div.  260,  66  N.  Y.  Supp.  884;  People  294. 

ex  rel.  BrowneU  v.  Board  of  Aaseasora,  193  N.  Y.  248,  FlBiliics  of  pnUlc   service  temmlirton.— People 

revg.  127  App.  Div.  851,  111  N.  Y.  Supp.  924;  People  ax  ex  rel.  New  York  Cent.  R.  R.  Co.  v.  Public  Service  Com- 

rel.  Troy  Preflg  Co.  v.  Common  CouncU,  114  App.  Div.  mission  (1921).  195  App.  Div.  426,  187  N.  Y.  Supp.  24. 

354.  99  N.  Y.  Supp.  1046;  Matter  of  Ci«y  of  New  York  Rate  of  iJMr.— People  ex  rel.  Davidson  v.  Qtlon,   126 

V.  Nixon,  111  Misc.  224,  183  N.  Y.  Supp.  6.  N.  Y.  147,  157;  People  ex  rel.  Cook  v.  HUdreth,  126  N. 

Apiilleatlon. — ^People  ex  rel.  Murphy  v.  French,  92  Y.  360;  People  ex  rel.  Jordan  v.  Msolia,  152  N.  T.  317; 

N.  Y.  306;  People  ex  rel.  MoCabe  v.  Board  of  Fire  Com'  People  ex  rel.  Depew,  etc.,  R.  Co.  v.  Railroad  Commia- 

mitffoners,  106  N.  Y.  257;  People  ex  rel.  Town  of  Hemp-  sioners,  4  App.  Dkv.  259,  38  N.  Y.  Supjp.  528;  Peopto  ex 

stead  V.  Tax  CommisabneiB,  214  N.  Y.  594:  People  ex  lel.  Babylon  R.  Co.  v.  Railroad  Comimesionew,  31i  App. 

rel.  N.  Y.  A  Queena  Gas  Co.  v.  MoCaU.  219  N.  Y.  84;  Div.  179^  52  N.  Y.  Supp.  908.  affd.,  158  N.  Y.  711;  PeopTa 

People  ex  rel.   Wright  v.   Court  of  Seoakms,   45  Hun  ex  lel.  City  of  New  York  v.  StUlings.  138  App.  Div.  168, 

54.  123  N.  Y.  Supp.  340;  People  «x  ralT County  of  Delaware 

Jorladletlonof  subjeet-matter. — Beardaleev.  Dolge,  v.  State  Tax  Commission,  184  App.  Div.  691;  People  ex 

143  N.  Y.  160;  People  ex  rel.  UnderhUl  v.  Skinner,  74  rel.  Devery  v.  Martin,  13  Misc.  21,  33  N.  Y.  Supp.  1000; 


App.  Div.  58,  77  N.  Y.  Supp.  36;  People  ex  rel.  Myer  v.  People  «x  rel.  Miner  v.  Hair.  29  Hun  125;  Pieome  ex  reL 

Adam,  74  App.  Div.  604,  77  N.  Y.  Supp.  754,  appeal  Schabacker  v.  State  Assessors,  47  Hun  450;  People  ex 

dismlMsd,  173  N.  Y.  582;  People  ex  reL  N.  Y.  C.  ft  H.  reL  Sutliff  v.  Supenrison,  74  Hun  251,  26  N.  Y.  Supp. 

R.  R.  Co.  V.  Board  of  Health,  58  Hun  595, 12  N.  Y.  Supp.  610;  People  ex  leL  Doherty  v.  Commissioners,  84  Hun 


561.  64,  32  N.  Y.  Supp.  18,  affd.,  148  N.  Y.  757;  People  ex  vol. 

Aadit  df  town  aeeoanla. — ^People  ex  rel.  Village  of  Burby  v.  Common  CounciL  86  Hun  601,  33  N.  Y.  Supp. 

Brockjport  v.  Sutphin,  166  N.  Y.  163,  173;  People  ex  rel.  165;  People  ex  rel.  Menaie  v.  Davis,  189  App.  Div.  391, 

MoMulen  v.  Vandeipool,  35  App.  Div.  73,  54  N.  Y.  Supp.  178  N.  Y.  Supp.  436;  People  ex  raL  Crane  v.  Hahk>.  190 

436;  People  ex  rel.  Sutliff  v.  Supervisors.  74  Hun  251,  App.  Div.  243,  179  N.  Y.  Supp.  943. 

26  N.  Y.  Supp.  610;  People  ex  rel.  Groton  Bridge  Co.  v.  FMof  of  neeesBarf  flMts. — ^People  ex  reL  Ready  v. 

Town  Board.  92  Hun  585,  36  N.  Y.  Suop.  1062.  Grady,  26  App.  Div.  592,  50  N.  Y.  Supp.  424;  People  ex 

Bemoval  of  pablle  offleen. — People  ex  rel.  Haverty  rel.  Gerhardt  v.  Baker,  144  App.  Div.  450,  129  N.  Y. 

V.  Barker,  1  App.  EHv.  532,  37  N.  Y.  Supp.  555,  affd.,  Supp.  349;  People  ex  reL  Mildoon  v.  Hayden.  7  Miso. 

149  N.  Y.  607;  People  ex  rel.  Mitohel  v.  LaGrange,  2  278,  27  N.  Y.  Supp.  881;  People  ex  rel.  Brooklyn  Heights 

App.  Div.  444,  37  N.  Y.  Supp.  991,  affd.,  151  N.  Y.  664:  R.  R.  Co.  v.  Publio  Service  Comm.,  101  Miao.  10,  166  N. 

People  ex  rel.  Straus  v.  Roosevelt,  2  App.  Div.  536,  38  Y.  Supp.  825. 

N.  Y.  Supp.  27.  affd..  153  N.  Y.  657;  People  ex  reL  Light  We^jht  of  etideiiee.— People  ex  reL  Masteraon  v. 

V.  Skinner,  37  App.  Div.  44,  55  N.  Y.  Supp.  337,  affd..  French.  110  N.  Y.  494;  People  ex  rel.  Bumham  v.  Jones. 

159  N.  Y.  162;  People  ex  reL  Gilon  v.  Coler,  78  App.  Div.  112  N.  Y.  597;  People  ex  rel  McAleer  v.  Fraaoh,  119  N. 

248,  79  N.  Y.  Supp.  1065,  affd.,  175  N.  Y.  510;  People  ex  Y.  502;  People  ex  rel.  Long  Island  R.  Co.  v.  Board  of 
rel.  Reardon  v.  Partridge,  86  App.  Div.  310,  83  N.  Y. 
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Hulnad  CommuHDnan.  i2  Am>.  Div.  3H,  M  N.  Y.  Hmmhi  *.  Waldo,  t«3  App.  DIt.  MO.  148  N.  Y.  Sopp. 

Supp.  144;  iippssl  diimined,  IM  N.  Y.  SM:  Psople  ei  98&;  t<«ple  n  nl.  Nuima  v.  County  Court,  188  ApD. 

nL  Sna  R.  Co.  •.  Boud  of  RnUrcwl  CommuBoogra,  M  Div.  4M.  ITS  .\.  Y.  Supp.  8&3;  Psople  ra  re).  Qilioii  v. 

App.  Div,  B15,  Bfl  N.  Y.  9upp.  198;  Peopfa  ei  rol.  Hunt  Gibbona  (1921),  231  N.  Y,  171, 

T.  Piie^  BO  App,  Div.  820,  fo  N,  Y,  Gupp.  *81;  Pwmle  AmimI.~Pb«>Iii  bi  reL  ©"CriUihin  v.   Fmuh.  133 

u  nL  M.  Y.  BdiwD  Co.  v.  Willcoi,  151  App,  Div,  S32,  N.  Y.  S3fl:  Psople  «  ral,  Ciwla  v.  Mtnin,  lit  N,  Y.  3S9l 

136  N.  Y.  Supp.  1031,  revd,,  207  N,  Y,  86;  People  ai  pal,  Peopli.  ei  rel.  GilBon  v.  Gtbbora  (IBID.  231  N.  Y,  171. 

§  1306.  Final  order  upon  hearing. 

The  court,  upon  the  bearing,  may  make  a  iinal  order  annulling  or  confiiuing,  ^ftelly 
or  partly,  or  modifying,  the  detennination  reviewed,  as  to  any  or  all  of  the  partiea. 

DeftmUan.— Cods  dv,  jmc..  (3111,  82;  People  ex  rel.  Emnrs  t.  Smith,  218  N.  Y.  95,  revs. 

^■Hcmtton.— Pwipla  an  rsL  N,  Y,,  O.  A  W.  B.  Co.  lOS  App.  DW.  MS,  1(3  N.  Y.  awp.  3M:  PKnIa  a  nT- 

T.  Chlpin,  106  N.  Y.  28S;  Foopla  ei  rel,  Piion  v.  City  ol  Deui  v,  Brookfleld.  1  App,  Mv.  88,  37  N.  Y.  3uBp.  107' 

Buffalo,  3S  App,  Div,  24£.  61  N,  Y,  Bupp,  381;  People  People  ai  leL  Poreot  ComndiriaD  v,  Caupbdl.  22  App 

n  nl.  Neiutadt  v.  Coleman.  43  Hun  SSf:  People  «i  ceL  Div.  170,  48  N.  Y.  8app.  183.  iwd.  on  other  giounib' 

BbiMtat  V.  PnaBT,  71  Hun  IS2,  36  N.  Y.  Supp.  814,  affd.,  198  N.  Y,  84;  People  «  raL  Hanlord  v.  Tharar.  SS  Hub 

1«.  N.  Y.   BBS.  IBS,  81  N.  Y.  Supp.  SSB;  P '   *"^- 


>  of  detcrmliiknaB  renewed.— Paopto     Co.  v.  Ton  BoMd.  «3  Bud  9S«,  X  N.  Y.  Supp.  1002. 
Boanl  of  Fin  ComuuiBoiien,  100  N.  Y. 

§  1306.  Award  of  restitution. 

Where  the  determination  reviewed  is  annulled  or  modified,  the  court  may  order  and 
enforce  restitution  in  liice  manner,  with  like  effect  and  subject  to  the  same  conditions  aa 
where  a  judgment  is  reversed  upon  appeal. 

DettnOoB.— c. 

11317,  53a,  5M,  I 

g  1307.  Costs. 

Costs,  not  exceeding  fifty  dollars  and  disbursements,  may  be  awarded  by  the  final 
order  in  favor  of  or  against  either  party,  in  the  discretion  of  the  court. 

.,   13143.  Falla  Co,  v.  Ruaaell,  97  Hub  53.  10  S.  Y.  Supp,  3B1; 

■  cogta  (enerally.  C.  P.  People  ai  rel.  Oak  Hill  Cemetery  Aaan.  v,  Pratt.  66  Hun 

a  do  Dol   appfi  where  678.  31  N.  Y.  Bupp.  8*a   -th     isk  n.  V  «.«■  p«,r,i.  « 

it  of  eoaieii  apacially  fiiad  iri  ■  parUculu  eaee.  nl,  Tbonipaon  v^  MoC 


Id.,  f  1S31;  tuatioD  of  cogta.  Id..  H  1833-1937;  affidavit  ex  rel,  N.  yTl.  E.  «  W,  R,  Co,  v.  Zollrr.  IS  N.  Y,  Supp. 

tewiKiiudirininsmeBte.    Id.,    i  1538.  681;  People  ei  rel  fiemua  v.  Flicg,  40  N.  Y.  Supp.  ^; 

Osde  Af.  rrac.,  |  ms.— People  ax  ral.  Hall  v.  Town  People  ei  rd.  Fairchild.  at«,,  Co.  v,  Coleman,  IS  Abb. 

Auditan.  43  App.  Div.  390,  90  N.  Y.  Bupp.  10.  N.  C.  216. 

Ap^iraOeB.— People  ei  r^  Sbieti  v,  Oreane,    114  UMkM.— PeopI*  v.  Waldo.  162  App.  Div,  345.  147 

App.  Div.  168,  SON.  Y,  Bupp.  870;  People ai rel.  Nissan  N.   Y.   Supp.   S&. 

§  1308.  Entry  and  enroUment  of  final  order. 

The  final  order  of  the  court  must  be  entered  in  the  office  of  the  clerk  where  the  cer- 
tiorari order  was  returnable.  But  before  it  can  be  enforced,  an  enrollment  thereof  must 
be  filed.  For  ttiat  purpose,  the  clerk  must  attach  together  and  file  in  his  office  the  papers 
upon  which  the  cause  was  heard,  a  certified  copy  of  the  final  order,  and  a  certified  copy 
of  each  order  which  in  any  way  involves  the  merits  or  necessarily  affects  the  final  order. 

DcrSntioii.— Code    dv.  prDc,.'l2111. 

§  1309.  Effect  of  filing  of  enrollment. 

The  filing  of  the  enrollment  in  the  office  of  the  clerk  where  the  final  order  is  entered, 
as  prescribed  in  the  last  section,  is  a  sufficient  authority  for  any  proceeding,  by  or  before 
the  body  which,  or  the  ofiicer  who,  made  the  determination  reviewed,  which  the  final 
order  of  the  court  directs  or  penuits.  But  where  the  execution  of  the  final  order  is  stayed 
by  an  appeal  to  the  court  of  appeals,  the  proceedings  below  are  stayed  in  like  manner. 

Dcrlmleii.— Code  dv.   prDo..  12145. 

§  1310.  Definition  of  terms  "  body  or  officer  "  and  "  determination."       * 

The  expression  "body  or  officer,"  as  used  in  this  article,  includes  every  court,  tri- 
bunal, board,  corporation,  or  other  person,  or  a^pegat'on  of  persons,  whose  determination 
may  be  reviewed  by  a  certiorari  order  or  by  a  writ  of  certiorari  as  the  said  writ  hereto- 
fore existed;  and  the  word  "determination,"  as  used  in  this  article,  includes  every  judg- 
ment, order,  decision,  adjudication,  or  other  act  of  such  a  body  or  officer,  which  is  subject 
to  be  so  reviewed. 


-  € 
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§  1311.  Application  of  article  to  certain  special  cases. 

Where  the  right  to  a  writ  of  certiorari  is  expressly  oonferred,  or  the  issuing  thereof 
is  expressly  authorized,  by  a  statute  passed  before  and  remaining  in  force  after  this 
article  takes  effect,  this  article  does  not  vary  or  affect  in  any  manner  any  provision  of 
the  former  statute  which  expressly  prescribes  a  different  r^;ulation  with  respect  to  any 
of  the  proceedings  upon  the  certiorari  to  be  issued  thereunder. 

Derlfatioii«— Code  dv.  proo..  12147. 

§  1312.  Article  applicable  to  civil  cases  only. 

This  article  is  not  applicable  to  a  certiorari  brought  to  review  a  deteimiaation  made 
in  any  criminal  matt^,  except  a  criminal  contempt  of  court. 

DerlrmtiOB.— Code  dv.  proo.>  1 2148.  Div.  408,  114  N.  Y.  Supp.  209;  People  es  raL  Nonne  ▼. 

CMmlBal  eontempt.— People  ex  rel.  Tavior  v.  Forbes,  County  Court,  188  App.  Dir.  424,  176  N.  Y.  Supp.  858. 
143  N.  Y.  219;  People  ez  tcL  Dawkins  v.  BVoet,  129  App. 

412 


J 
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MANDAMUS  PROCEEDING 


SS  1313-1315 


ARTICLE  79 


Mandamus  pipceeding 


818.  Writs  of  mandamtM  abolUlMd. 

814.  Mandamiui  ordei*  claa^od. 

315.  Grantinc  of  altomatlTe  nwndaintM  ordor. 

816.  Contents  of  petition  for  alternatiTo  order. 

317.  Mandsmas  otden  nmnted  at  ipeeia]  tenn. 

318.  Mandamus  order  wben  grantea  b^  aiipellate 
310.  Peremptoiy  mandamus  order  in  first  instant. 
320.  Entrpr  of  mandamus  otders. 

821.  Serviee  of  aitemative  mandamus  order. 

322.  Objeetions  to  petition  and  order  in  points  of  law. 

338.  Return  to  petition  for  mandamus  order. 

324.  Return  or  obleetloas  to  tnt  older. 

325.  Makint  and  filing  of  return. 

326.  Fonn  and  contents  of  letum. 

327.  Objeetions  to  return  as  insufficient  in  law. 
28.  Nonce  of  fifing  return  and  objections. 

320.  AppHcaticui  of  certain  provisions. 

880.  Motion  to  set  aside  oraer. 

381.  Issues  of  fact. 

832.  Subsequent  proceedings  same  as  in  an  action. 

888.  Trial  of  isRie  of  fact  generally. 

334.  Place  of  trial  of  issue  of  fact. 

385.  Trial  of  issue  of  law  upon  a|H)ellate  dlrision  order. 

386.  Costs. 
337.  Appeals. 

888.  Recovery  of  damages  bv  petitioner. 

330.  Stay  of  proceedings  and  enlargement  of  time. 

34a  FS^  in  certain 


i  1313.  Writs  of  mandamus  abolished. 

The  alternative  and  peremptory  writs  of  mandamus  are  hereby  abolished.  The  relief 
heretofore  obtained  by  either  of  such  writs  under  the  provisions  of  the  code  of  civil  pro- 
cedure shall  hereafter  be  obtained  by  orders  as  provided  in  this  article.  Whenever  in 
any  statute  reference  is  made  to  a  writ  of  mandamus,  such  reference  shall  be  deemed  to 
r^er  to  a  mandamus  order  as  provided  in  this  article,  and  the  relief  given  by  any  such 
statute  by  means  of  a  writ  shall  be  obtained  by  an  order  as  provided  in  this  article. 

DerlfAdttBtf — ^New.  which  can  well  be  omitted  from  our  praetioe.    Practically 

Ifoto  of  J«lBt  Mifaittf*   •Qmmlttoer— The   writ  all  of  the  amendments  made  to  the  sections  in  this  article 

<ji    mandamus  has    oeen    abolished    in  this  and   the  are  rendered  necessary  by  reason  of  this  change  in  the 

following   sections.     Instead  of  the  writ  the  same  re-  practice  and  mention  of  this  reason  therefore  not  re- 

Usf  will  here  after  be  obtained  by  the  order.    The  writ  peated  under  each  ssction. 
appeals  to  be  one  of  the  relics  of  the  andoit  practice 


§  1314.  Mandamus  orders  classified. 

A  mandamus  order  is  either  aitemative  or  peremptory. 

DuliAtioil. — ^First  smtenco  of  code  civ.  proc.,  {  3067,  as  am.  by  L.  1013,  eh.  574.    Remainder  is  covered  in  the 
following  section. 


§  1316.  Granting  of  alternative  mandamus  order. 

An  aitemative  mandamus  order  may  be  granted  upon  a  verified  petition,  which  may 
be  accompanied  by  other  written  proof,  showing  a  proper  case  therefor.  Previous  notice 
of  the  application  must  be  given  to  a  judge  of  the  court,  or  to  the  corporation,  board, 
or  other  body,  officer,  or  other  person  against  which  or  whom  the  order  is  sought. 

D<tlflthMi«r~Iast  two  sentences  of  code  ei'v«  proc.. 
12067,  as  am.  b^  L.  1013,  ch.  574.  Fixst  sentence  is 
eovered  in  precedms  section.  The  section,  as  here  given, 
provides  for  a  verified  petition  in  all  cases  and  permits 
other  written  proofs.  See  code  civ.  proc.,  |  2127,  which 
makes  similar  provision  as  to  certiorari. 

OklMt  of  imt< — People  ex  rel.  Harris  v.  Comr's  ot 
Land  OiBce,  140  N.  Y.  96,  revg.  00  Hun  625,  30  N.  Y. 
Supp.  20;  People  ez  reL  Benedict  v.  Supervisors,  24  Hun 
413;  People  ex  rel.  Equitable  Fire  Ins.  Co.  v.  Fairman, 
13  Abb.  N.  C.  268. 

AiUtumUw  wHt* — ^People  ex  rel.  Wilson  v.  African 
W.  M.  E.  Church.  166  App.  Div.  386,  141  N.  Y.  Supp. 
304;  People  ex  rel.  Goldsohmidt  v.  Travis,  167  App.  Div. 
476.  162  N.  Y.  Supp.  1058;  People  ex  rel.  City  of  Tona- 
wanda  v.  FHshenry,  170  App.  Div.  227,  156  N.  Y.  Supp. 
70. 


WlMB  nltcnntlfe  writ  gniitcd  on  petition  for 
pcremptoij  writ.— People  ex  rel.  Senl  v.  Englander. 
100  Misc.  400.  180  N.  Y.  Supp.  103:  Matter  of  Fox  v. 
Saver  (1021),  116  Misc.  690,  191  N.  Y.  Supp.  725. 

Istebllslinicnt  of  right  to  writ«^Matter  of  Gard- 
ner, 68  N.  Y.  467;  People  ex  rel.  McMackin  v.  Board  of 
Police,  107  N.  Y.  235;  JPeoj^e  ex  rel.  Lehmaier  v.  Inter- 
uriMn  Ry.  Co.,  177  N.  Y.  206;  People  ex  rel.  Donoher  v. 
Greene,  05  App.  Div.  307,  88  N.  Y.  Supp.  601;  People 
ex  rel.  Bourke  v.  Grout,  107  App.  Div.  228,  04  N.  Y. 
Supp.   1101. 

Aclconote  remedy  ky  aetloB  a  bor. — Clark  v.  Miller. 
54  N.  V.  523;  People  ex  rel.  Lunney  v.  Campbell,  72  N. 
Y.  406:  People  ex  rel.  Huntington  v.  Crennan,  141  N. 
Y.  230;  People  ex  rel.  Pennell  v.  Treanor,  15  App.  Div. 
608,  44  N.  Y.  Supp.  528;  People  ex  rel.  Beck  v.  Color,  34 
App.  Div.  167,  64  N.  Y.  Supp.  630;  People  ex  rel.  Ryan 
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V.  French,  24  Hun  263;  People  ex  rel.  Green  t.  Wood,  People  ex  rel.  Courtney  v.  Unger,  85  App.  Div.  251,  83 

35  Barb.  653,  22  How.  Pr.  286.  N.  Y.  Bupp.  84;  People  ex  rel.  Brown  v.  Freiach.  168  App. 

Kelicf  by  appeal  a  bar. — People  ex  rel.  McCabe  v.  Div.  370,  153  N.  Y.  8upp.  277;  Qleaaon  ▼.  Blanc,  14 

Matthies,  179  NL  Y.  242,  affg.  92  App.  Div.  16.  87  N.  Y.  Misc.  620,  36  N.  Y.  Supp.  938;  People  ex  reL  Claik  v. 

Supp.  196;  People  ex  rel.  Met.  St.  Ry.  Ck>.  v.  Roeech,  27  Earley,  16  Miac.  603,  40  N.  Y.  Supp.  587;  People  ex  reL 

Miac.  44,  57  N.  Y.  Supp.  295;  People  ex  rel.  Keyeer  v.  Larkin  v.  Palmer.  27  Miac.  569,  59  K.  Y.  Supp.  62;  People 

Board  of  Education,  32  Miac.  63,  66  N.  Y.  Supp.  149.  ex  rel.  Barth  v.  Town  Canvaateia,  32  Miac  123,  66  N. 

Equitable  remedy  no  bar. — People  ex  rel.  Froet  v.  Y.  Supp.  190;  People  ex  rel.  Wood  v.  Town  Canvaaaera, 

N.  Y.  C.  A  H.  R.  R.  Co..  167  N.  Y.  187,  revg.  61  App.  32  Misc.  131.  66  N.  Y.  Supp.  197;  People  ex  lel.  Gaige 

Div.  494,  70  N.  Y.  Supp.  684.  v.  Reardon,  49  Hun  425,  3  N.  Y.  Supp.  56a 

Dismissal  of  prior  apirilcatloii. — People  v.  Bemtiein  MiiiiBterlai  dudes  of  pnblie  olllecrs. — People  v. 

Sick,  etc.,  Soc..  161  App.  Div.  823. 146  NT  Y.  Supp.  886.  Leonard.  74  N.  Y.  443;  People  v.  Maher.  141  N.  Y.  330; 

Grantlnc  writ  dlseretloiiary. — People  ex  rel.  Faile  People  v.  ComiB.  of  Land  Office,  149  N.  Y.  26,  revg.  90 

V.  Ferris.  76  N.  Y.  326;  People  ex  rel.  MoMackin  v.  Board  Hun  525,  36  N.  Y.  Sapp.  29;  People  ex  reL  Brodarick  v. 

of  Police,  107  N.  Y.  235;  People  ex  rel.  Beck  v.  Coler,  34  Morton,  156  N.  Y.  136;  People  ex  x«l.  U.  S.  Grand  Ixxige 

App.  Div.  167,  54  N.  Y.  Supp.  639;  People  ex  rel.  Mur-  v.  Payn,  161  N.  Y.  329jMatter  of  Hart,  161  N.  Y.  507; 

ray  v.  Lindenthal.  77  App.  Div.  515,  78  N.  Y.  Supp.  997;  People  ex  reL  Town  of  Walton  v.  Superviaoxa*  173  N.  Y. 

Matter  of  BTookl3m  Improvement  Co.  v.  PouncSa.  174  297,  revg.  75  App.  Div.  184.  77  N.  Y.  Supp.  676;  People 

App.  Div.  448.  161  N.  Y.  Supp.  150;  People  ex  rel.  Hack-  v.  Board  of  Education.  212  N.  Y.  463,  affg.  160  App. 

ley  V.  Croton  Aqueduct  Board.  49  Barb.  259.  Div.  557.  145  N.  Y.  Supp.  853;  People  ex  reC  Sherrilf  v. 

When  not  gnnted. — People  ex  rel.  Wood  v.  Aases-  Guggenheimer,  47  ApP«  Div.  9.  62  N.  Y.  Supp.  11;  People 

aors.  137  N.  Y.  201;  People  ex  rel.  Solomon  v.  Brother-  ex  reL  Climax  Road  Mach.  Co.  v.  ComnusBionera,  48 

hood  of  Painters,  218  N.  Y.  115;  Matter  of  Murray  Hill  App.  £>iv.  550,  62  N.  Y.  Supp.  993;  Pe^e  ex  reL  Hoklen 

Bank,  9  App.  Div.  554.  41  N.  Y.  Supp.  920;  Matter  of  v.  Woodbury,  88  App.  Div.  593,  85  N.  Y.  Siqn>.  161; 

Village  of  Waverly.  35  App.  Div.  38,  54  N.  Y.  Supp.  368,  Matter  of  Troy  Press  Co.,  94  App.  Div.  514.  88  N.  Y. 

affd.,  158  N.  Y.  710;  Matter  of  Rooney,  26  Miac.  73.  56  Supp.  115;  New  York  City  v.  Comia.  of  Land  Office,  25 

N.  Y.  Supp.  483;  People  eoc  rel.  Humphrey  v.  Super-  Miac.  202.  55  N.  Y.  Supp.  101;  People  ex  reL  Lifl^ton  v. 

viaors,  30  Hun  146;  Brown  v.  Duane,  60  Hun  98,  14  N.  McGuire,  31  Miac.  324,  65  N.  Y.  Supp.  463;  People  ex 

Y.   Supp.   450.  rel.  De  Groat  v.  Marlett,  41  Miac  151.  83  N.  Y.  dupp. 

At  whose  Instance  granted. — People  ex  reL  Waller  962;  Matter  of  Marvin.  91  Miac.  287. 155  N.  Y.  Supp.  ^; 

V.  Supervisors,  56  N.  Y.  249;  People  ex  rel.  Pumpganaky  People  ex  reL  Nelson  v.  Jefferda.  2  Hun  149:  People  ex 

V.  Keating,  168  N.  Y.  390,  revg.  62  App.  Div.  349.  71  x«L  Miller  v.  Hulae,  38  Hun  388;  People  v.  Reardon.  49 

N.  Y.  Supp.  97;  People  ex  reL  Kay  v.  Swanstrom,  79  Him  425,  3  N.  Y.  Supp.  560;  People  ex  reL  Pond  v.  So- 

App.  Div.  94,  79  N.  Y.  Supp.  934;  People  ex  reL  Leh-  perviaors.  65  Hun  263,  20  N.  Y.  Supp.  97;  People  eoc  reL 

maier  v.  Interurban  St.  Ry.  Co.,  85  App.  Div.  407.  83  N.  Woodward  v.  Roaendale,  76  Hun  103,  25  N.  Y.  Supp. 

Y.  Supp.  622.  affd..  177  N.  Y.  296;  People  ex  rel.  Smither  769;  People  ex  reL  Faigo  v.  Roaendale.  76  Hun  112.  27 

V.  Richmond,  5  Miac.  26.  25  N.  Y.  Supp.  144;  People  ex  N.  Y.  Supp.  825.  affd..  142  N.  Y.  670;  People  ex  reL 

rel.  O'Brien  v.  Van  Wyck,  27  Miac.  439,  59  N.  Y.  Supp.  Keteltaa  v.  Fitch,  78  Hun  321,  29  N.  Y.  Supp.  163:  People 

134;  Kelly  v.  Van  Wyck,  35  Misc.  210,  71  N.  Y.  Supp.  ex  rel.  Dady  v.  Superviaor,  89  Hun  241,  35  N.  Y.  Supp. 

814;  People  ex  rel.  Garbutt  v.  Rochester,  etc.,  R.  Co..  14  91;  People  ex  rel.  Miller  v.  Griawold«2T.  &  C.  351.  afid., 

Hun  371;  People  ex  reL  Wright  v.  Common  Council.  16  67  N.  Y.  59;  People  ex  rel.  Richards  v.  Bylan  (1921), 

Abb.   N.   C.   96.  116  Misc.  419,  190  N.  Y.  Supp.  387;  Peopteex  rel.  Judge 

Judicial  acts  of  courts  not  reviewed. — ^People  ex  v.  Hylan  (1921),  116  Misc.  431,  190  N.  Y.  Supp.  396. 

reL  Comstock  v.  Morrison,  54  App.  Div.  262,  66  N.  Y.  .  Audit  of  town  aceounts^— People  ex  rel.  <^obnoon 

Supp.  519.  affd..  165  N.  Y.  644;  Matter  of  Kling.  60  App.  v.  Supervisora,  45  N.  T.  196;  People  ex  reL  Qrsnnis  v. 

Div.  512,  69  N.  Y.  Supp.  962:  People  ex  rel.  Jaffe  v.  Roberta,  163  N.  Y.  70,  revg.  45  Aw).  Div.  146,  61  N.  Y. 

Bolte,  35  Misc.  53,  71  N.  Y.  Supp.  74;  People  ex  rel.  Supp.  148;  People  ex  rel.  Spaukling  v.  BuperviaoTa,  170 

Union  Ins.  Co.  v.  Nash,  47  Hun  542.  affd..  110  N.  Y.  310.  N.  Y.  93;  People  ex  leL  MoCabe  v.  Matthm  179  N.  Y. 

Title  to  olBee.— People  v.  Goetting.  133  N.  Y.  569;  242.  affg.  92  Am>.  Div.  16,  87  N.  Y.  Supp.  196;  People 

People  V.  Tobey,  153  N.  Y.  381;  People  v.  Sohmer.  211  ex  rel.  Peck  v.  Town  Board,  27  App.  Div.  476,  50  N.  Y. 

N.  Y.  565,  affg.  162  App.  Div.  921.  146  N.  Y.  Supp.  1108;  Supp.  533;  Matter  of  Lanehart.  32  App.  Div.  4.  52  N.  Y. 

People  ex  rel.  Tre^kis  v.  Pahner,  9  App.  Div.  252,  41  Supp.  671;  People  ex  rel.  Remington  v.  Manning,  37 

N.  V.  Supp.  494;  People  ex  rel.  Lockwood  v.  Village  of  Am.  Div.  141,'  55  N.  Y.  Sura.  781;  People  ex  rel.  HaoBom 

Saratoga.  54  Hun  16,  7  N.  Y.  Supp.  125;  People  v.  Wen-  v.  Town  Auditors,  43  App.  Div.  22,  59  N.  Y.  Supp.  515; 

dell,  57  Hun  362, 10  N.  Y.  Supp.  587;  People  ex  rel.  Drake  People  ex  rel.  Smart  v.  SupervlBoiQB,  66  App.  Div.  66,  7S 

.  Sutton.  88  Hun  173.  34  N.  Y.  Supp.  487;  People  v.  N.  V.  Supp.  568;  People  ex  reL  Canton  Bridge  Co.  v. 
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Rupp.  90  Hun  145,  35  N.  Y.  Supp.  349.  Town  Auditors,  42  Misc.  116,  85  N.  Y.  Supp.  1093,  affd., 

CIvH  servlee. — People  ex  rel.  Suns  v.  Collier,  175  N.  95  App.  Div.  630,  88  N.  Y.  Supp.  lllS;  People  ex  Tel. 

Y.  196;  People  ex  rel.  Langdon  v.  Dalton,  46  App.  Div.  Myers  v.  Bttnes,  44  Hun  574.  affd.,  114  N.  Y.  817:  People 

264.  61  N.  Y.  Supp.  263;  Allaire  v.  Knox,  62  App.  Div.  ex  reL  Bevins  v.  Superviaoia,  82  Hun  298,  81  N.  Y.  Supp. 

29,  70  N.  Y.  Supp.  845;  People  ex  rel.  Meaick  v.  Scan-  248;  People  ex  rel.  Slater  v.  Smith,  83  Hun  432.  81  N. 

nell.  63  App.  Div.  243,  71  N.  Y.  Supp.  383;  Donovan  v.  Y.  Supp.  749;  People  ex  rel.  Gaa  Co.  v.  Sohieren,  89 

Cantor,  89  App.  Div.  60,  85  N.  Y.  Supp.  406;  Toole  v.  H\m  220.  35  N.  Y.  Supp.  64;  People  ex  rel.  O'MaiB  v. 

Ogden.  39  Misc.  581.  80  N.  Y.  Supp.  584;  People  ex  rel.  Supervisors.  16  N.  Y.  Supp.  254;  People  v.  Supervisors 

O'Toole  v.  Hamilton.  44  Misc.   577,  90  N.  Y.  Supp.  97;  of  Greene.  14  Abb.  N.  C.  29. 

People  ex  rel.  Finnegan  v.  McBride.  185  App.  Div.  482.  Blsputed  claims. — ^People  v.  Flagg.  17  N.  Y.  584; 

173  N.  Y.  Supp.  43.  affd.  226  N.  Y.  252.  Martin  v.  Board  of  Superviaora,  29  N.  Y.  645;  People  v. 

Reinstatement.— People  ex  rel.  Tate  v.  Dalton.  158  rel.  Dady  v.  Coler,  171  N.  Y.  373;  People  ex  rel.  Dady 

N.  Y.  204:  People  ex  rel.  Gleaaon  v.  Scannell.  172  N.  Y.  v.  Pxendergaat.  208  N.  Y.  1;  People  v.  Coler,  84  App. 

316;  People  ex  reL  McLaughlin  v.  Police  Comrs.,   174  Div.  167,  54  N.  Y.  Supp.  639;  People  ex  rel.  Goodwin  v. 

N.  Y.  450.  revg.  79  App.  Div.  82,  79  N.  Y.  Supp.  710;  Coler,  48  App.  Div.  492.  62  N.  Y.  Supp,  964;  People  ex 

People  ex  rel.  Percival  v.  Cram,  32  App.  Div.  414.  53  reL  Rolf  v.  (Joler.  68  App.  Div.  131.  68  N.  Y.  Supp.  448; 

N.  Y.  Supp.  110.  affd.,  158  N.  Y.  666;  People  ex  lel.  Ov-  People  ex  reL  Lentilhon  v.  Coler,  61  App.  Div.  223,  70 

eney  v.  Kearney,  44  App.  Div.  449,  61  N.  Y.  Supp.  41,  N.  i.  Supp.  482;  People  ex  rel.  Daly  v.  York.  66  App. 

affd..  161  N.  Y.  648;  People  ex  rel.  McDonald  v.  Clauaen,  Div.  463,  73  N.  Y.  Siipp.  331. 

50  App.  Div.  286,  63  N.  Y.  Supp.  993;  People  ex  rel.  Restoration  to  membership  In  benevolent  sod- 

Gaffigan  v.  Rickerson.  56  App.  Div.  588.  67  N.  Y.  Supp.  ety. — People  v.  Bernstein  Sick,  etc..  Benefit  Soo.,  161 

248:  People  ex  rel.  Taylor  v.  Welde.  61  App.  Div.  580.  App,  Div.  823,  146  N.  Y.  Supp.  886. 

70  N.  Y.  Supp.  869;  People  ex  rel.  Miller  v.  Stungis.  82  Assessments. — ^People  ex  rel.   Noatrand  v.  Wilaom, 

App.  Div.  580,  81  N.  Y.  Supp.  816;  People  ex  reL  Goet-  119  N.  Y.  515;  People  ex  rel.  N.  Y.  A  H.  R.  Co.  v.  Board 

chious  v.  Follett,  24  Misc.  510,  53  N.  Y.  Supp.  956;  Matter  of  Taxes.  166  N.  Y.  154;  People  ex  rel.  Bliss  v.  Feitner, 

of  Sullivan.  56  Hun  285.  8  N.  Y.  Sunp.  401.  72  Aml  ^iv.  45,  76  N.  Y.  Supp.  219;  People  v.  Aafoaa- 

Electlon  officers. — ^People  ex  rel.  Woods  v.  Crisaey,  ors  oraarton.  44  Barb.  148;  Matter  of  ConneH,  77  SUae. 

91  N.  Y.  616;  People  ex  rel.  Smitii  v.  Schiellein,  95  N.  261.  137  N.  Y.  Su^p.  667. 

Y.  124;  People  v.  Canvassers  of  Chemung  Co.,  126  N.  Y.  Taxes. — ^People  ex  rel.  City  of  Tonawanda  v.  Fits- 

392;  People  ex  rel.  Sherwood  v.  Rice,  129  N.  Y.  391;  henry.  170  App.  Div.  227.  156  N.  Y.  Supp.  70. 

People  ex  rel.  Munro  v.  County  Canvassers.  129  N.  Y.  Tax  sales. — ^People  ex  rel.  Millard  v.  Cluwin,  104  N. 

460;  People  ex  rel.  White  v.  Aldermen  of  Buffalo.  157  Y.  96;  People  ex  reL  Ostrander  v.  Chapin,  105  N.  Y.  309; 

N.  Y.  431;  Tenney  v.  Atkins,  209  N.  Y.  202,  revg.  151  People  v.  Chapin.  39  Hun  230,  affd.,  103  N.  Y.  635. 

App.  Div.  309,  136  N.  Y.  Supp.  865;  Matter  of  Whit-  Foreign  corporations. — People  ex  rel.  Solomon  v. 

man.  226  N.  Y.  1;  People  ex  rel.  Kathan  v.  County  Board  Brotherhood  of  Painters.  218  N.  Y.  115. 
of  Canvassers,  75  App.  Div.  110,  77  N.  Y.  Supp.  620; 

§  1316.  Contents  of  petition  for  alternative  order. 

The  statement,  contained  in  a  petition  for  an  alternative  mandamus  order,  of  the  facts 
constituting  the  grievance  to  redress  which  the  order  is  issued,  the  joinder  in.  the  petition 
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of  two  or  more  such  grievances,  and  the  oommand  ,of  the  order,  are  subject  to  the  pro- 
visioiis  of  statute  and  rule  respecting  the  statement,  in  a  complaint,  of  the  facts  con- 
stituting a  cause  of  action,  the  joinder  therein  of  two  or  more  causes  of  action,  and  the 
demand  of  judgment  thereupon. 

DcriT»«lB|ii.->Code  oiv.  proo.,  |  ^076,  ezeept  Iwt  two  Soilleleiiry  of  prit.— People  ex  lel.  Tenth  Nat.  Bank 

enteoeee  whieh  ace  covered  elaewhere  (|  1322,  poet),  v.  Board  of  Apportionment,  64  N.  Y.  627;  People  ex  rel. 

•efevenow*— Joinder  of  eauaee  of  action  in  wnt,  C.  MoDonald  v.  Clau«m.  50  App.  Div.  286,  63  N.  Y.  Supp. 

P.  A.,  1 26S;  oauae  of  a«Uon  to  be  eeparateiy  stated,  903;  People  ex  reL  Aias  v.  I>ept.  of  Health.  138  App^ 

rules  ol  dvil  pmetiee.  Oa  Div.  559,  123  N.  Y.  Supp.  294;  People  ex  rel.  Egaa  v. 

In  ■•ncMU.— People  ex  ret   ^eene  v.  Superviaora.  Columbia  Club,  15  N.  Y.  Supp.  821,  20  Civ.  Proo.  Rep. 

142  nT  Y.  271,  r«vg.  71  Hon  97.  24  N.  Y.  Bupp.  568;  319;  Reyaolda  v.  WiUiama.  164  N.  Y.  Supp.  407;  People 

People  ex  rel.  Keene  v.  Superviaoxa,  142  N.  Y.  279;  People  v.  Ovenabixe,  41  How.  Pr.  164;  People  v.  Order  of  Ameri- 

ex  reL  Aekermaii  v.  Lumb,  6  App.  Div.  26,  39  N.  Y.  can  Star,  53  N.  Y.  Super.  Ct.  66. 

Bupp.  514;  People  9n  reL  Bean  v.  Clauaeo.  74  App.  Div.  Ovdcr  to  abow  came. — ^People  ex  reL  Crouee  v.  Super- 

217.  77  N.  Y.  Sunp.  521;  People  ex  reL  Decker  v.  Par-  viiK>ia.  70  Hun  560.  24  N.  Y.  Supp.  897. 

melee,  22  Miac.  390,  50  N.  Y.  Supp.  451;  People  ex  reL  St»t«to  of  llmM»tloiia.-~People  ex  reL   Ryan   v. 

Fiake  v.  Devennaan.  83  Hun  181,  31  N.  Y.  Stm,  593;  Bia«ham,  114  App.  Div.  170,  99  N.  Y.  Supp.  593. 
People  V.  Superviaora  of  Weatoheater.  15  Barb.  607. 

§  1317.  Mandamus  orders  granted  at  special  term. 

Except  where  special  provision  therefor  is  otherwise  made  in  this  article,  a  mandamus 
order  can  be  granted  only  at  a  special  term  of  the  supreme  court  held  within  the  judicial 
district  embracing  the  county  wherein  an  issue  of  fact  joined  upon  an  alternative  man- 
damus Older  is  triable,  as  prescribed  in  this  article. 


oiv.  proc.,  1 2068,  aa  am.  by  L.     es  reL  FuHon  v.  Superviaoia,  50  Hun  105,  3  N.  Y.  Supp, 
1896,   ck.   946.  751;  People  v.  Myers.  50  Hun  479,  3  N.  Y.  Supp.  365. 

AppllctttiOB^ — ^People  ex  rel.    Kavaaash    v.  Otady,     a£Fd.,  112  N.  Y.  676;  People  ex  rel.  Davenport  v.  Riee* 


20App.  Div.  27.  46  N.  Y.  Supp.  645.  66  Hun  24,  22  N.  Y.  Supp.  631;  Matter  of  MamiinK.  71 

Wfwfe  gnatod.— People  ex  reL  Lower  v.  Donovan,  Hun  236,  24  N.  Y.  Supp.  1039. 

185  N.  Y.  TdTxevg.  63  Hun  512,  18  N.  Y.  Supp.  546;  Peo-  Tltal  tenn.—People  ex  lel.  Blank  v.  £ 

pie  ex  reL  Dunphy  v.  Claney.  171  App.  Div.  308.  156  126  App.  Div.  86,  110  N.  Y.  Supp.  148. 
N.  Y.  Supp.  lOfe;  Maaoa  v.  Wfltea,  7  Hun  28;  People 


§  1318.  Mandamus  order  when  granted  by  appellate  division. 

A  mandamus  order  may  be  granted  at  a  term  of  the  appellate  division  of  the  sufN'eme 
court  only,  directed  generally  against  any  judge  holding,  or  to  hold,  a  special  term  of 
the  same  court,  or  directed  against  one  or  more  judges  of  the  same  court  named  therein, 
in  any  case  where  such  order  may  be  issued  out  <^  the  supreme  court  against  any  other 
courts  or  a  judge  thereof.  Such  order  can  be  granted  only  at  a  term  of  the  appellate 
division  of  the  judicial  department  embracing  the  coimty  wherein  the  action  is  triable 
or  the  special  proceeding  is  brought,  in  the  course  of  which  the  matter  sought  to  be  en- 
forced by  the  mandamus  order  originated,  unless  that  term  is  not  in  session;  in  which 
ease,  it  may  be  granted  at  a  term  of  the  appellate  division  of  an  adjoining  judicial  depart- 
m^it. 

0afvatloii« — Code  civ.  proo.,  |  2069,  as  am.  by  L.  1895,  ch.  946;  onginally   reviaed   from   L.  1873,  eh.  70, 
1 1,   in   part. 

§  1319.  Peremptory  mandamus  order  in  first  instance. 

A  peremptory  mandamus  order  may  be  granted  in  the  first  instance  where  the  appli- 
cant's right  to  the  mandamus  order  depends  only  upon  questions  of  law,  and  notice  of 
the  application  has  been  given  to  a  judge  of  the  court  or  to  the  corporation,  board,  or 
other  body,  officer,  or  other  person,  against  which  or  whom  the  order  is  directed.  The 
notice  must  be  served  at  least  eight  days  before  the  application  is  heard;  unless  a  shorter 
time  is  prescribed  by  an  order  to  show  cause  made,  where  the  application  is  to  the  special 
term,  by  the  court  or  a  judge  thereof;  or  where  the  application- is  to  the  appellate  division, 
by  the  appellate  division  or  a  justice  of  the  appellate  division  of  that  judicial  depart- 
ment. In  such  a  case  the  application  must  be  founded  upon  a  verified  petition,  which 
may  be  accompanied  by  other  written  proofs,  a  copy  of  which  must  be  served  with  the 
notice  or  order  to  show  cause.  Where  the  court,  board  or  other  body  to  be  served  con- 
sists of  three  or  more  members,  the  notice  or  order  to  show  cause,  and  the  papers  upon 
which  the  application  is  to  be  made,  may  be  served  as  prescribed  for  service  in  an  alter- 
native mandamus  order.  Except  as  prescribed  in  this  section,  or  by  special  provision 
of  li^w,  a  peremptory  mandamus  order  cannot  be  granted  until  an  alternative  mandamus 
order  has  been  granted  and  duly  served,  and  the  return  day  thereof  has  elapsed. 

]>arl?mtiDii.-~Code  dv.  proo..  §2070.  aa  am,  by  L.  CMStttnttoOSlI^.— Public  Servioa  Coauniapon   v. 

1895,  ch.  946.  New  York  R.  Co..  77  Miac.  487.   136  N.  Y.  Supp.  720. 

arfonu—l.    Motiana   fenerally,  C.  P.  A.,  ||  113-  IHNnltoiiarF.— People  ex  reL  Britton  v.  Am.  Preaa 

119;  nilea  of  dyil  praotioe.  60-67.  Aaan.,  148  App.  Div.  651,  133  N.  Y.  Supp.  216;  People 
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§  1327.  Objections  to  retim  as  kisufficieol  ia  law. 

The  petitioner  may  object  to  the  return,  or  to  any  oomplete  statement  of  facts  therein 
separately  assigned  as  a  cause  for  disobeying  the  command  of  the  order,  on  the  ground 
that  the  same  is  insufficient  in  law  upon  the  face  thereof. 

Dierlf»ttoA«— LMt  sentence  of  oode  dv.  pioo..  1 207S.  Btolf  to  ratnm.-— Matter  of  Gdffin  v.   Williaoie,                            /J 

The  finfc  sentence  haa  been  coveted  elsewhere.  188  App.  Div.  63,  153  N.  Y.  Siq>p.  926. 

FallUM  to  deniMr. — ^People  ex  rel.  Rudd  v.  Ciop- 
sey.  173  App.  Div.  714,  160  N.  Y.  Supp.  641. 

§  1328.  Notice  of  filing  return  and  objectioas. 

Where  a  return  to  a  petition  and  alternative  mandamus  order  has  been  filed,  the 
B,ttOTPf'%  for  the  defendant  making  it  must  serve  upon  the  attorney  for  the  petitioner  a 
notio>  ^  ^e  filing  thereof.  Where  the  petitioner  objects  to  the  return  or  a  part  thereof 
in  pc^^f  law,  a  copy  of  such  objections  must  be  served  upon  the  attorney  for  the  de- 
fendant within  twenty  disys  after  the  service  of  such  a  notice.  Where  the  defendant 
objects  to  the  petition  or  to  a  part  thereof,  a  copy  of  such  objections  must  be  served 
upon  the  attorney  for  the  petitioner  within  the  time  prescribed  by  law  for  filing  the 
same.    Objections  in  point  of  law  raise  an  issue  of  law  within  the  meaning  of  this  article.  I 

DMiratloii. — Code    civ.    pioo.,    1 2061.      References  to  demurrer  omitted  in  view  of  change  in  practice.  •] 

§  1329.  Application  of  certain  pro^imns. 

No  pleadings  are  allowed  in  a  mandamus  proceeding,  except  as  prescribed  In  the  fore- 
going sections  of  this  article.  The  provisions  of  statute  or  rule  relating  to  the  form  and 
contents  of  complaint  and  answer,  and  to  objections  to  either,  apply  to  the  petition  for 
a  mandamus  order  and  the  return,  respectively;  except  that  it  is  not  necessary  to  serve 
a  copy  of  either  upon  the  attorney  for  the  adverse  party,  or  to  verify  a  return,  and  that 
neither  can  be  amended  without  special  application  to  the  court,  or  stricken  out  as  sham. 

Dsffattoa.— Code  dr.  proc..'  1 2060.  ADMBdmrnt  9t  wHt.— Matter  of  Reddish.  45  App. 

■cfffeneps.— Provisions  generally  appHoable  to  plead-  Div.  37,  60  N.  Y.  Supp.  1111;  People  ex  rel.  MeDonaid 

ings.  C.  P.  A.,  H  241-264;  entry  of  hidsment  after  ver-  v.  Clausan,  50  App.  Div.  286.  63  N.  Y.  Sopp.  903;  People 

diet.  Id.,  J  495;  docket  of  judsment  alter  verdict.  Id.,  ex  rel.  MoDonafdr  r.  Oansen.  61  App.  Div.  184.  70  N. 

f|501.  50!^  enforcement  of  judgment  by  execution,  Id.,  Y.  Supp.  417;  Resmolds  v.  WilUams.  154  N.  Y.  Supp. 

1504;  without  execution.   Id..   {505.  417. 


§  1330.  Motion  to  set  aside  order. 

An  alternative  mandamus  order  cannot  be  vacated  or  set  aside  upon  motion  for  any 
matter  involving  the  merits.  A  motion  to  set  aside  such  an  order  for  any  other  cause 
or  to  set  aside  or  quai^  a  peremptory  mandamus  order  or  to  set  aside  the  service  of 
either  order  must  be  made  at  a  term  whereat  the  order  might  have  been  granted. 

Derivation. — Code  dv.  proc.,  1 2075.  N.  Y.  C.  A  H.  R.  R.  Co.,  28  Hun  543;  People  ex  rel.  Fulton 

In  MflenL— People  ex  reL  Robinson  v.  Boaid  of  v.  SupervisotSp  50  Hun  105,  3  N.  Y.  Supp.  751:  People 

SupervasoB.  85  N.  Y.  323;  People  ex  rel.  Ackerman  v.  ex  reL  Fiske  v.  Devennann.  83  Hun  181.  31  N.  Y.  Supp. 

Lumb,  6  App.  Div.  26,  39  N.  T.  Supp.  514;  People  v.  593. 

§  1331.  Issues  of  fact* 

An  issue  of  fact  arises  upon  a  denial,  contained  in  the  return,  of  a  material  allegation 
of  the  petition  upon  which  the  order  was  granted,  or  upon  a  material  allegation  of  new 
matter  contained  in  a  return;  unless  an  objection  thereto  in  point  of  law  is  taken.  Where 
the  petitioner  objects  in  point  of  law  to  a  complete  statement  of  facts  si^arately  as- 
signed as  cause  for  disobeying  the  command  of  the  order,  an  issue  of  fact  arises  with 
respect  to  the  remainder  of  the  return. 

Peftfadaib— Code  civ.  pxoa.  1 2079.     Reference  to  People  ex  reL  Daniels  v.  Crawford,  68  Hun  547,  22  N.  Y. 

demurrer  omitted  in  view-  of  change  in  practice.  Supp.  1025;  Pierce,  P.  ft  B.  Co.  v.  Blidcwenn,  16  N.  Y. 

IsilM  of  fee«.~People  ex  reL  Wklson  v.  Alrican  W.  Supp.  768;  Martin  v.  Johnston  Co.,  17  N.  Y.  Supp.  138 
M.  E.  Church,  156  App.  Div.  386.  141  N.  T.  Supp.  394; 

§  1332.  Subsequent  proceedings  same  as  tn  an  action. 

Except  as  otherwise  expressly  prescribed  by  statute,  the  proceedings  after  issue  is 
joined,  upon  the  facts  or  upon  the  law,  are  the  same,  in  all  respects,  as  in  an  action; 
and  each  provision  of  statute  or  rule  relating  to  the  proceedings  in  an  action  apply  thereto* 
For  the  purpose  of  the  application,  the  petition  for  the  order  and  the  return  are  deemed 
to  be  pleacHngs  in  an  action;  and  the  final  order  is  denned  to  be  a  final  judgm^it,  and 
may  be  entered  and  docketed,  and  enforced,  with  respect  to  such  parts  the]:eof  as  are  not 


art.  79  MANDAMUS  PROCEEDING  {{  1333-1336 

enforced  by  a  percmptoTy  mandiuaus,  as  a  final  judgment  in  an  action.  But  before  tbe 
final  order  can  be  docketed  or  an  execution  issued  thereupon,  an  enrollment  must  be 
filed  thereupon  as  a  judgment-roll  in  on  action.  For  that  purpose,  the  clerk  must  attach 
together  and  file  in  hia  office  a  certified  copy  of  the  final  order,  the  petition  and  the  re- 
turi),  or  copies  thereof,  together  with  the  same  papers  which  are  required  by  law  to  be, 
incorporated  into  a  judgmenl^roll  in  an  action.  Where  the  final  order  is  in  favor  of  the 
petitioner,  it  must  include  a  peremptory  mandamus, 

DnHntlDn.— Code  dv.  pioc..  |  3082.     RstsmiH  to  tttBlt  practice  gencraUr.— In  ra  Bon«  r.  Mftjtor, 

dndurrer  ofoiltei]  in  vmv  o{  shun  in  pr»etie«.    In  chs  ««„  150  S.  Y.  278;  Peopls  ei  n[.  Qleuon  t.  Soanndl, 

but  KDtspce  the  prarUiia  tlut  the  Bmi  ord«  in  favn  173  N.  Y.  318:  PeofiLe  ai  ml.  BgrluiESr  v,  WiUa,  178  N. 

or  the  peUiioDet  muat  "unrd"  bu  baaa  ohani«d  m  Y.  <11,  nrE.  81  App.  Div.  37S.  83  NT  Y.  Sups.  STS;  Pso- 

(hit  Che  5da\  oti1«  shatL  "includa"  a  penmptory  mui-  p[«  ak  nL  Brodflnflk  t,  Mortobp  34  App.  Div.  563.  567, 

duoui  or.  is  Dtlkw  Ironlta.  ao  tb*t  the  6Dtl  oritt  (lull  49  N.  Y.  Supp.  750,  nvd.  on  othar  cniuidB.  156  N.  Y. 

mAkfl  tha  Qoocaoary  aommand  a  diraotion  whiah  wbuld  136;  Paopla  ax  mL  Covoaay  v.  Kaamy.  44    App.  DiT. 

faavo  b«m  contused  In  (ha  "panmptoiy  writ"  nndit  t4S.'Sl  S.  Y.  Sapp.  41.  afld..  161  N.  Y.  648;  Aople  a 

fonnBT  pruiirfl.     No  furtfaar  ardar  or  diraetioB  wOt  b«  rel.  Onnalj  t.  Robuu.  45  App.  Div.  145,  153,  SI  N.  T. 

iiec«*ry.     I  TOel.  odtfnallT  nriaad  from  R.  8.,  pi.  3,  Supp.  146:  Faople  ei  rel.  Bean  v.  ClauuD.  74  App.  Dtr. 

.~h    a    •:■    1   1  M.  lut  AluiM  of  1 57,  and  ooda  o(  piaa.,  217.  77  N.  Y.  Supp.  531;  Pecqila  ei  nj.  Wi^andv.  Knoi, 
78  App.  DiT.  3M,  79  N.  Y..  Bupp.  98B;  People  ax  nl. 

raL  Ooriu  v.  WupUiara  Onnoi  t,  ItsHan  Aan.  Bl.  Banbolorasv,  133  App,  Dir. 

'1  Hun  317.  3S  N.  Y.  Bupp.  277.  278.  107  N.  YTSupp.   1101. 


Falls.  151  N.  Y.  386,  revt  91  E 

313;  People  n  rel.  Wuiabauar  v.  Dahos.  ! 
371.  65  N.  Y.  9upp.  343. 

§  1333.  Triftl  of  Issue  <^  fact  generally. 

An  issue  of  fact,  joined  as  prescribed  in  this  article,  must  be  tried  by  a  jury,  unleee  a 
jury  trial  is  waived  or  a  reference  is  directed  by  consent  of  parties.  Where  the  order 
waa  issued  upon  the  application  of  a  private  person,  the  petitioner  or  the  defendant  ia 
entitled  to  a  verdict,  report  or  decision,  where  he  would  be  entitled  thereto  if  the  issue 
was  joined  in  an. action  brought  by  the  petitioner  against  the  defendant  to  recover 
damages  for  making  a  false  return. 

Dcrlntfon.— Cod*  glr.  imdc..  |  9083.  Matter  in  tb*  317,  77  N.  Y.  Supp.  521:  FeoplB  ex  rel.  Havttm  v.  Dal- 
Snt  leoICDca  oisittad  a*  lumacaaMry.  and  no  cbanie  ia     too,  77  App,  Dir.  499,  78  N.  Y.  Supp.  1011.  •  i  ;i'  > 

nude  in  lubatuioa.     13083,  oncfauilly  paKly  Daw,  and  ■     Tvdlct.^Paep1e  ax  rel,  D.,  W.  4  P.  R.  Co.  v.  Bat- ' '. 
naedlrota  K.  3.,  pt.  3.  eh.  fi.  tft.  2.  1 55.  ehaUor,  53  N.  Y.  128,  137;  Paopla  ax  rel.  UoDanda' ▼.  '' 

At  to  trui  of  i«ua  by  Jury.  C.  P.  A.,      Cbuaen.  163  N.  V.  523;  Pen>le  ei  i^  Coraoey  t.  Kaamr. 

„  ,_.  ..„.  , by  Iha  oourt.  Id.,  I  437;  wairar  of  Jury     44  App.  Div.  4*9,  453,  61  N,  Y.  Supp.  41,  tJtd..  181  N. 

trial.  Id.,  )l42e,  428:  lefaranoe  upon  soDaent,  Id.,  (464:      Y.MS;  People  ei  rel.  Boyd  v.  Heitle.  46  App.  Kv.  £0t. 

verdi<:t  ol  jury,  ld„  If  435.  458-463,  485.  61  N.  Y.  Sum).  »0fi;  Paopla  «x  nl.  Nu»c  v.  TStdan  56 

IMal.— People  ei  iti.  Bean  t.  Clauaeo.  74  App.  Div.      App.  Div.  594.  69  N.  Y.  Supp.  141;  People  v.  Order  al 

Amarkwi  Star,  56  N.  Y,  Super,  Ct.W.-  -    :t  - 

I  1334.  Place  of  trial  of  issue  of  fact 

An  issue  of  fact,  if  the  alternative  manduaus  order  was  granted  at  a  special  teim  oi 
the  supreme  court,  is  triable  in  the  county  wfaerait  it  is  allied  in  the  petition  that  the 
material  facU  to«A  place,  unless  the  court  directs  it  to  be  tried  elsewhere.  An  issue  of 
fact,  if  the  alternative  mandamus  order  was  granted  at  a  term  of  the  appellate  division 
of  the  supreme  court,  is  triable  in  the  coimty  which  determines  tlie  judicial  department 
wherein  the  »p]riicatJ0Q  for  the  order  must  be  made;  unless  the  appellate  division  directs 
it  to  be  tried  in  another  county  of  the  same  judicial  department.  Upon  the  trial  of  the 
issue  of  fact,  the  verdict,  report  or  decision  must  be  returned  to,  and  the  final  order 
thereupon  must  be  made  by,  the  appellate  division  or  the  special  term,  as  the  case  re- 
quires. 

Dcrlratton.— Code  cir.  proe..  (  2084,  ai  am.  by  L,  61  Miao.  112.  114  N.  Y.  Supp.  307;  People  v.  Myai*,  50 

1895,  <^h,  9*6;  odtiuUly  puily  new.  and  partly  reviaed  Hun  479,  3  N.  Y.  Supp.  365.  affd..  112  N.  Y.  676;  Feopka 

from  R.  S..  pt.  3.  ah.  fi.  til.  2.  {  56.  ei  ral.  Davaopon  v.  tliae.  68  Hun  34.  23  N.  Y.  Siqkp.  631- 

Whcre  brUble.— People  sx  rel.  Overton  t.  Whipple, 

§  1336.  Trial  of  issue  of  law  upon  appellate  dlvisioii  order. 
An  issue  of  hiw,  if  the  alternative  mandamus  order  was  granted  by  the  appellate  divi- 
sion, must  be  tried  and  the  final  order  thereupon  must  be  made  by  the  appellate  division. 

DcrlraUon.—Code  aiv.  proe.,  1 3065,  a*  am.  by  L.  1895,  ah.  MS. 

g  1336.  Costs. 

Where  an  alternative  mandamus  order  has  been  issued,  costs  may  be  awarded  as  in 
an  action;  except  that,  upon  making  a  final  order,  the  costs  are  in  the  discretion  of  the 
court.  Where  an  application  for  a  peremptory  mandamus  order  is  granted  or  denied, 
without  a  previous  alternative  mandunus  order,  costs  not  exceedii^  fifty  dollars  and 
disbursements  may  be  awarded  to  either  party  as  upon  a  motion. 
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Derlf»tloii. — Code  civ.  proc.,  $2086,  a*  am.  by  L. 
1899,  ch.  527;  origiDally  revised  from  L.  1833,  ch.  271, 
1 6,  and  L.   1864.  oh.  270,  { 3. 

■eferenew.— General  rules  as  to  costs  in  actions, 
C.  F.  A..  111470-1503;  amount  of  costs  in  action,  Id.. 
111504-1511;  extra  aUowanoes,  Id.,  {11512,  1513; 
ucreased  costs  where  a  final  ord^  is  made  in  a  special 
proceeding  instituted  by  state  writ.  Id.,  {1517. 

Id  genenL — People  ex  reL  Lants  v.  Common  Coun- 
cil, 95  App.  Div.  75,  88  N.  Y.  Supp.  498;  People  ex  rel. 


Rodler  v.  Deutseher  Kreiger  Biud,  129  App.  Div.  80, 
113  N.  y.  Supp.  367,  a£fd.,  195  N.  Y.  529;  People  v.  N. 
Y.,  L.  E.  &  W.  R.  Co.,  47  Hun  43. 


Applleatloii.~People  ex  rel.  Bates  v.  Speed.  73  Hu& 
302,  26  N.  Y.  Supp.  254. 

IHscretloiiary. — reqple  ex  reL  Keeoe  v.  Superviaors^ 
83  Hun  237,  31  N.  Y.  Supp.  569.  affd.,  145  N.  Y.  597. 

Sitim  allaw»iiee.^People  ex  rel.  Bolf  v.  Coler,  58 
AiTp.  Div.  347,  68  N.  Y.  Supp.  1101,  revg.  33  Misc.  351, 
N.   Y.   Supp.   446. 


^i 


§  1337.  Appeals. 

An  appeal  from  a  peremptory  mandamus  order  where  an  alternative  mandamus  order 
was  not  previously  issued,  and  an  appeal  from  an  order  granting  or  denying  an  application 
for  an  alternative  mandamus  order,  must  be  taken  as  from  a  final  order  made  in  a  special 
proceeding.  An  appeal  from  a  final  order  made  upon  an  alternative  mandamus  order 
must  be  taken  as  an  appeal  from  a  judgment;  and  each  provision  of  law  relating  to  an 
appeal  from  a  judgment,  either  to  the  appellate  division  or  to  the  court  of  appeals,  is 
applicable  thereto.  But  where  fui  appeal  is  taken,  as  prescribed  in  this  section,  from  an 
order  of  the  appellate  division  granting  a  peremptory  mandamus,  made  upon  an  original 
applipation,  or  from  a  final  order  made  upon  an  alternative  mandamus,  granted  at  the 
appellate  division,  the  execution  of  the  order  appealed  from  shall  not  be  stayed,  except 
by  the  order  of  the  same  appellate  division,  made  upon  such  terms  as  to  security  or  other- 
wise as  justice  requires. 


171  N.  Y.  Supp.  601;  People 
When  •ppcal  Hm  In  gmiermL— People  v.  Cbrde,  69  ex  rel.  Collins  v.  Spioer.  34  Hu«  584. 
N.  Y.  603;  Matter  of  Sage,  70  N.  Y.  220;  People  v.  Camp-  Denial  of  sppllaitlon  for  alteruOTe  writ.— PeopW 
bell.  72  N.  Y.  496;  People  v.  Ferris,  76  N.  Y.  328;  Matter  ex  rel.  Elmirm  Advertiser  Assn.  v.  Gonnan.  223  N.  Y. 
of  Dederieb,  77  N.  Y.  595;  People  ex  rel.  Flynn  v.  Woods,  712;  People  v.  Mitcbell,  15  N.  Y.  Supp.  305,  21  Civ. 
218  N.   Y.   124.  Proc.  Rep.  Ill;  People  v.  Supervisois  of  DntebsM,  135 

Order  gnntliig  or  denyliic  jperemptory  writ.—  N.  Y.  522;  People  ex  veL  Ging  v.  Lvman,  46  App.  Dhr. 
People  ex  raL  Feenev  v.  Board  of  Canva«sen,  156  N.  Y.  *  312,  61  N.  Y.  Supp.  655;  People  ex  rel  Connolly  v.  Boaid 
36;  People  ex  rd.  McDonakf  v.  Clausen.  163  N.  Y.  628;     of  Education,  118  App.  Div.  815,  99  N.  Y.  Supp.  1. 


§  1338.  Recoveiy  of  damages  by  petitioner. 

Where  a  return  has  been  made  to  a  petition  and  alternative  mandamus  order  issued 
upon  the  application  of  a  private  person,  the  court,  upon  making  a  final  order  for  a  per- 
emptory mandamus,  except  where  said  order  is  directed  against  a  state  officer  or  officers,, 
or  an  officer  or  officers  of  a  municipal  or  private  corporation,  if  the  petitioner  so  elects, 
also  must  award  to  the  petitioner,  against  the  defendant  who  made  the  return,  the  same 
damages,  if  any,  which  the  petitioner  might  recover  in  an  action  against  the  defendant 
for  a  false  return.  The  petitioner  may  require  his  damages,  where  entitled  thereto  as 
aforesaid,  to  be  assessed  upon  the  trial  of  an  issue  of  fact,  if  the  verdict,  report  or  decision 
is  in  his  favor.    Such  an  assessment  of  damages  bars  an  action  for  a  false  return. 

DsrlfSttDB.— Code  civ.  proc.,  $2088,  as  am.  by  L.  Union,  118  N.  Y.  101;  People  ex  reL  Broderick  v.  Morr 

1913,  eh.  574;  originally  revised  from  R.   S..   pt.  3,  ch.  ton,  24  App.  Div.  663,  49  N.  Y.  Supp.  760.  revd.  on  othe- 

9.  tit.  2.  (157,  58.  pounds,  156  N.  Y.  136;  People  ex  rel.  LaUy  v.  N.  Y. 

Sonne    and    Mstory.— People    ex    rel.    Walker    v.  Cent.  &  H.  R.  R.  R.  Co..  116  App.  Div.  849,  102  N.  Y. 

Abeam,  139  App.  Div.  88,  123  N.  Y.  Supp.  845.  ^PE^  3^'*  appeal  dismissed,  190  N.  Y.  519;  People  ex 

AppUcfttlon. — People  ex  rel.  Goring  v.  Wappingers  rel.  Walker  v.  Abeam,  139  App.  Div.  88.  123  N.  Y.  Supp. 

Falls,  151  N.  Y.  386.  revg.  91  Hun  817,  35  N.  Y.  Supp.  846;  Sans  v.  City  of  New  Yoik,  31  Misc.  559,  64  N.  Y. 

213.  Supp.  681;  MoGraw  v.  Greseer,  226  N.  Y.  67. 

Ihuiiaces. — People  ex  reL  Deverell  v.  Musical  M.  P. 


§  1339.  Stay  of  proceedings  and  enlargement  of  time. 

Where  the  mandamus  order  was  granted  at  a  tenn  of  the  appellate  division,  an  prder 
staying  the  proceedings  or  enlarging  the  time  to  make  a  return  can  be  made  only  by  a 
justice  of  the  appellate  division  of  the  same  department;  and  where  notice  has  been  given 
of  an  apphcation  for  a  mandamus  order  at  a  term  of  the  appellate  division  of  the  supreme 
court,  or  an  order  has  been  made  to  show  cause  at  such  term  why  a  mandamus  order 
should  not  issue,  a  stay  of  proceedings  shall  not  be  granted,  before  the  hearing,  by  any 
court  or  judge. 

DerlfstloiLr— Code  dv.  proc.,  f  2089.  as  am.  by  L.         Appllcatl»ii.~Matter  of  Reddish,  47  App.  Div.  187. 

1895,  eh.  946,  first  sentence  omitted  as  unnecessary.  62  N.  Y.  Supp.  261;  Matter  of  Croker  v.  Stunis,  39 

1 2069,  oriiMially  revised  from  R.  8..  pt.  3,  ch.  9.  tit.  2,  Misc.  596.  78  N.  Y.  Supp.  77. 
159;  L  1873,  ch.  70,  (3. 


art.  79  MANDAMUS  PROCEEDING  S  1340 

§  1310.  Fine  in  certain  cases. 

Where  a  final  order  includes  a  peremptory  mandamus  directed  against  a  public  officer, 
board  or  other  body,  commanding  him  or  them  to  perform  a  public  duty  enjoined  upon 
him  or  them  by  a  special  provision  of  law,  if  it  appears  to  the  coiui;  that  the  officer,  or  one 
or  more  members  of  the  board  or  body,  without  just  excuse  have  refused  or  neglected  to 
perform  the  duty  so  enjoined,  the  court,  besides  awarding  to  the  petitioner  his  damages 
and  costs,  as  prescribed  in  this  article,  may  impose,  in  the  same  order,  a  fine,  not  exceed- 
ing two  hundred  and  fifty  dollars,  upon  the  officer,  or  upon  each  member  of  the  board, 
who  has  so  refused  or  neglected.  The  fine  when  collected  must  be  paid  into  the  treasury 
of  the  state;  and  the  payment  thereof  bars  any  action  for  a  penalty  incurred  by  the  per- 
son so  fined,  by  reason  of  his  refusal  or  n^ect  to  perform  the  duty  so  enjoined. 

I>CfflTStl»li«--Code  €&▼.  proo.,  S  aOOa    Word  "awards**  iudioiazy  L,    11060-650.   700-707;    remisiioii  of  fines* 

ehanged  to  "ineludes"  in  viow  of  ohsnge  in  prsoUoe,  Id..  }i708,  700,  700a;  code  crim.  proc.,  |484;  judioiarv 

under  wiiich  the  peremptory  command  or  mandamus  1..  1 640;  unooUeoted  fines  as  Judgments,  Id.,  {$  660-663: 

will  be  oontained  in  the  final  order.    See  last  sentenoe  of  inliul  neglect  of  public  officer  to  perform  dul^  enjoined 

code  dv.  proc..  1 2082  as  incorporated  in  $  1332,  ante,  by  law,  a  misdemeanor,  penal  L,  i  1841. 

1 2000,  originally  revised  from  K.  8.,  pt.  3,  ch.  0,  tit.  2,  Bflwt  of  Imposins  mw.— People  v.  Booh.  A  State 

1 6a  Line  R.  Co.  76  N.  Y.  204;  People  v.  Meakin,  133  N.  Y. 

BcfereneM. — Proceedings    for    collection    of    fines,  214. 
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ARTICLE  80 
Prohibition  looceedlng 

Bw.  1341,  Prabibitioii  wriu  nbalished. 

1342.  GnntiDE  d1  iltenutive  onlei. 

1343.  AltenwlTvi  ardeTm  gr»ntBd  it  ipeoml  Utnu 

1344.  AlWnutirs  order,  whea  gnaled  by  ifipaltkU  diTiHU. 

1345.  ContcDU  of  slwnutivs  onl^r. 

1348.  ServiBs  of  .llotn»livB  onier, 
1347.  Raturn  to  altonwtivg  order. 
1343.  Rrtura  by  pirty. 

1349.  FraoBedlnBi  after  ntum. 

1350.  arao^ncfiiuJ  order  wheo  no  return  mtd», 
13ai.  Altemauye  cprder  sruitvd  fim. 

1303.  MolJoD  lo  TBost«  or  hi  uide  probiUunn  oroan. 

1353.  Final  order;  coMi. 

13M,  Appeala. 

135e.  8uy  at  prooeedingi;  onlnrEemeat  of  tim*. 

§  1341.  Prohibition  writs  abolished. ' 

The  alternative  and  ahsiolut^'  wiita  of  prohibition  are  hereby  abolished.  The  relief 
heretofore  obtained  by  either  i>f  such  writs  under  the  provisions  of  the  code  of  civil  pro- 
cedure shall  hereafter  be  obtained  by  orders  as  provided  in  this  article.  Wherever  in  any 
statute  reference  is  made  to  a  mil  of  prohibition,  such  reference  shall  be  denned  to 
refer  to  an  alternative  or  final  [irohibition  order,  as  the  case  may  be,  as  provided  in  this 
article,  and  the  relief  given  by  any  such  statute  by  means  of  a  writ  shall  be  obtained  by 
ttQ  order  as  provided  in  this  article. 

Dvrtntlon— New.  The  oommLiiee  auatried  Iba  naoa.bi  ■  proUbitioo  order  i 
aboliahiac  of  the  irriu  uid  the  gecurini  of  aimlGir  nUrf  bv  pcohibtUon  prooaniiiit  aa  h* 
olden.liTlie  Wt  aonteoGe  is  intended  lo  adapt  an)-  ref- 

§  1342.  Granting  of  altematiye  order. 

An  alternative  prohibition  order  may  be  granted  upon  a  veriQed  petition,  which  may 
be  accompanied  by  other  written  proof,  showing  a  proper  case  therefor.  Previous  noUoe 
of  the  application  must  be  given  to  a  judge  of  the  court,  or  to  tiie  corporation,  board, 
or  other  body,  officer,  or  other  persam  against  which  or  wh<»n  the  order  is  sou^t. 

,,   S!ilfll,  M  an.  by  L. 


1913.  oh.  673,  Bioept  & 


d  M  — ■-■ -™Ijy    Both  wtili  ftro  nholi,!,^.    The  re-  ei  t^  JaoiM  v.  Burmiate'i  Court.  36  Hun  IIS;  Pemla 

J  lorm^y  obtaiBad  by  an  nlumuiivi;    .rder  and  the  ex  rel.  Niabet  t.  City  of  AmatenUm.  90  Hun  49fi,  30  N. 

iWMJarmsiy  obtained  by  an  abeolaip  ivr.i    are  obtained  Y.  Supp.  64;  8miel  t.  HuLberl,  51  Barb.  313;  People  r. 

I^^suu  of  the  final  order  which  mjiv  lu'luie  an  ab-  Cooper.  57  How.  Pr.  413;  People  ■     " 


"-Si.. 


iba  mohibidon  of  the  acta  tu  bp  roainunod.     1  3091,      b«nj%  B3 
l^a^raviaed  from  R.  8..  pt.  3.  ch.  9.  tit.  1.  f91.  in         men 


wilt  denied,— Thomaon  v.  Traey.  M  N.  Y. 

_i;  Paoplo  e»  reL  Mayor,  eti.  v.  NiehoUa.  79  N.  Y.  SSa; 

,.  53  Miac.  303.  109  N.      People  ei  reL  M.""-    -   '= "   ' 

1  rel.  Childa  r 


Wbni   wtlt  liaaed.— Quimbo    .\ppo    v.    People.   20  463;  People  ta  rel.  Newton  v.  Special  Term,  Part  I.  193 

N   V   Ml'Thomneon  vTrraoy.  00  N.  Y.  :tl;  Paoplo  ei  App.  Di».  463.  194  N.  Y.  Supp.  193;  People  ei  roL  Wi». 

ni   Mmr  etc   vTVlchola,  79  S,  Y.  ..S.'    Poollle  ax  reL  aenthal  r.  Dunne,  19S  App.Biy.  325,  188  N.  Y.  Supp. 

^iama  t  WoUbroDk.  89  N.  Y.  152;  !•■■■<■:  <■•  fi  ™l.  Blon-  482;  Mutar  of  HyUn  v.  Knettn,  105  Miao.  685,  176  N. 

hSmv  SuoefviaoM  ot  Schoharie,  121  N     1     ^15;  People  Y.  Supp.  4S;  People  ei  rel.  Deal  r.  WiUiama.  51  App. 

S^  LiriSrtM^Wyatt   1S6V.  Y.  !-       ;il,afftfl3  Div.  l(i.  64  tl.  Y.  8upp.  457;  People  ei  reL  United  B^S- 

Ann  Kv  m  99  N  Y  Snpp.  114;  Fu,,,..    ■     rel.  Spraaua  ina  Material  Co.  v.  ftmcial  Term.  145  App.  Dir.  6S0, 

-   ftuaiiald    15  App.  Div    539.  H   S     1     .-lupp.  666;  130  N.  Y.  Snpp,  553:  People  e.  rel.  Martin  t.  Brady,  IBB 

ile^iri    IhuS^k  V.  Wood.  31  A,„,    Uif.  £45,  47  App.  Div.  105.  163  N.  Y.  Suop.  893;  People  b  reTSmith 

>  ,-!.  :t\.  MoTaa  T.  rel.  Devery  v.  Jeromfi.  36  Miac.  356,  73  N.  Y.  Hupp. 

'.  Snpp.  492.  rerd.  306;  People  ei  rel.  Flemin«  v.  Mayer.  41  Mian.  289,  S4 


Lt.ienild,  73  ».  Y.  61;  People  t.  Shongo,  83  ."rfiaij.  325.  144  N.  Y.  8™-. 

.'.  Munioipal  885;  People  ei  reL  Saike  v.  TalootC,  21  Hun  591;  Cily  of 

1)15;  People  New  Yot>  v.  Publio  Serrioe  Conunladoo,  104  Miac. InM, 

>iv.  553,  163  171  N.  Y.  Supp.  830;  People  v.  RuaeU.  19  Abb.  Pr.  136; 


§  1343.  Alternative  orders  granted  at  special  term. 

Except  where  special  proi-iaion  therefor  is  otherwise  made  in  this  article,  an  alternative 
prohibition  older  can  be  granted  only  at  a  special  teim  ot  the  court.  In  the  supnenie 
oourt,  the  special  term  must  be  one  held  within  the  ju<Ccial  district  embracing  the  county 


art.  80  PROHIBITION  PROCEEDING  |S  1344-1347 

wherein  the  action  is  triable  or  the  special  proceeding  is  broui^t,  in  the  course  of  which 
the  matter  sought  to  be  prohibited  by  the  ordw  ori^nated. 

DerlfatiDii.— Code  civ.  proo.,  1 2002L  Miae.  1,  06  N.  Y.  Bupp.  120,  nrd.  on  other  grounds.  168 

In  gcncraL^-People  ex  rel.  Moras  v.  NneebMim.  32     N.  Y.  89. 

§  1344.  Altematiye  ordery  when  granted  by  appellate  division. 

An  alternative  prohibition  order  may  be  granted  at  a  term  of  the  appellate  division 
of  the  supreme  court  only,  directed  general^  against  any  judge  holding,  or  to  hold,  a 
special  term  of  the  same  court,  or  directed  against  one  or  more  judges  of  the  same  court, 
named  therein,  in  any  case  where  such  an  order  may  be  issued  out  of  the  supreme  court 
directed  to  any  other  court  or  to  a  judge  thereof.  Such  an  order  can  be  granted  only  at 
the  teim  of  the  appellate  division  of  the  judicial  department  embracing  the  county  wherein 
the  action  is  triable  or  the  special  proceeding  is  brought,  in  the  course  of  whidi  the 
matter  sou^t  to  be  probibiteid  by  the  order  originated,  imless  a  tenn  of  the  appellate 
division  of  said  department  is  not  in  session;  in  which  case,  it  may  be  granted  at  a  tenn 
of  the  appellate  division  in  an  adjoining  judicial  department. 

DcrlT»tfon. — Code  oiv.  proo..  1 2093,  aa  am.  by  h.  Apipllcatfoii»  where  made. — ^People  ez  rel.  Whitmmo 
1896,  eh.  946;  oricmaUy  revieed  from  L.  1873,  eh.  70.  v.  Woodward,  160  App.  Di^.  180.  184  N.  Y.  Supp.  103a 
{1,  in  part. 

§  1846.  Contents  of  attematiTe  order. 

The  alternative  order  must  be  directed  against  the  court  in  which,  or  the  judge  before 
whom,  and  also  the  party  in  whose  favor  the  proceedings  to  be  restrained  were  taken 
or  are  about  to  be  taken.  It  must  command  liie  court  or  ju(^  and  also  the  party  to 
deedst  and  refrain  from  any  further  proceedings  in  the  action  or  special  proceeiding,  or 
with  respect  to  the  particular  matter  or  thing  described  therein,  as  the  case  may  be, 
until  the  further  direction  of  the  court  granting  the  order;  and  also  to  show  cause,  at  the 
time  when  and  the  place  where  the  order  is  made  returnable,  why  they  should  not  be 
absolutely  restrained  from  any  further  proceedings  in  that  action,  special  proceeding  or 
matter.  The  order  need  not  contain  any  statement  of  the  facts  or  legal  objections  upon 
which  the  petiticmer  founds  his  claim  to  relief. 

DeilfAtloii. — Code  civ.  proo..  i  2094,  esoept  flrgt  eentenoo  whioh  is  covered  in  a  separate  aeetion;  orii^ally  rerieed 
rom  R.  8.,  pt.  3,  ch.  9,  tit.  2,  §61. 

§  1346.  Service  of  altematiTe  order. 

The  idtemative  order  must  be  served  upon  the  court  or  judge,  and  also  upon  the  party, 
as  prescribed  by  law  for  the  service  of  an  alternative  mandamus  order.  A  copy  of  the 
papers  upon  which  it  was  granted  must  be  delivered  with  each  copy  of  the  order. 

DertfaMiNi^— Last  two  aenteaeei  of  code  oiv.  proo..  from-R.  S.,  pi.  8.  ch.  9.  tit.  2,  parte  of  M  61.  62,  and  L. 
1 2096.  aa  am.  by  L.  1895,  oh.  946;  originally   reriaed     1873,   ch.   70,   1 1. 

§  1347.  Return  to  altematiye  order. 

A  return  to  a  petition  and  an  alternative  order  must  be  made  either  forthwith  or  at  a 
day  certain,  before  the  term  which  granted  the  order,  or  upon  the  first  day  of  a  future 
term,  therein  specified,  at  which  application  for  the  order  might  have  been  made,  as 
therein  required.  Where  the  order  is  granted  at  a  tenn  of  the  appellate  division  in  a 
judicial  department  adjoining  that  wherein  the  matter  originated,  it  may  be  made  re- 
turnable, in  the  disoertion  of  the  court,  at  a  tenn  of  the  appellate  division  of  either  de- 
partment. The  return  must  be  annexed  to  a  copy  of  the  order,  and  it  either  must  be 
delivered  in  open  court,  or  filed  in  the  office  of  the  clerk  of  the  county  where  the  order 
is  returnable.  Where  the  party  makes  a  return,  the  court  or  judge  also  must  make  a 
retiffn.  In  default  thereof,  the  judge  or  the  members  of  the  court  may  be  punished,  upon 
the  application  of  the  petitioner,  for  a  contempt  of  the  court  granting  the  order.  A 
return  to  an  alternative  prohibition  order  cannot  be  compelled  in  any  other  case. 


DerlratfOB. — ^Flret  two  aentenoee  are  the  first  two  toice.    For  original  derivation  of  12096  aee  1 1346,  ante, 

•antenoee  of  oode  oiv.  pvoc.,  1 2095,  aa  am.  by  L.  1896,  1 2096.  originally  a  aabetitute  for  R.  S.,  pt.  3,  ch.  9.  tit. 

ch.  946L    The  laet  four  aentenoei  are  oode  dv.  proo.,  2,  |  62,  in  part. 
§2096,  aa  am.  by  L.  1896,  ch.  946,  exoept  the  fint 


II  1348-1353  CIVIL  PRACTICE  ACT  art.  80 

§  1348.  Return  by  partsr. 

A  return  to  a  petition  and  an  alternative  order,  when  madei  by  a  party,  must  be  veri- 
fied by  his  affidavit,  as  required  for  the  verification  of  a  pleading  in  a  court  of  record, 
unless  it  consists  only  of  objections  to  the  legal  sufficiency  of  the  papers  upon  which  the 
order  was  granted.  Where  the  party  unites  with  the  court  or  judge  in  a  return,  or 
annexes  to  the  court's  or  the  judge's  return  an  instrument  in  writing,  subscribed  by  him, 
to  the  effect  that  he  adopts  it  and  relies  upon  the  matters  therein  contained  as  sufficient 
cause  why  the  court  or  judge  should  not  be  restrained,  as  mentioned  in  the  order,  he  is 
thenceforth  deemed  the  sole  defendant  in  the  special  proceeding;  except  that  where  a 
final  order  includes  an  absolute  prohibition,  such  an  order  must  be  directed  agsdnst  the 
party  and  also  against  the  court  or  the  judge. 

DerlvattoB. — Code  civ.  proo..  {  2098.  The  chance  tained  in  the  final  order.  Original  derivation  of  1 2098: 
in  the  language  at  the  end  waa  made  because  the  absolute  firat  aantenoe  new;  remainder  from  R.  8.,  pt.  3,  oh.  9« 
prohibition  order  under  the  plan  auggeeted  is  now  con-     tit.  2,  |  63. 

§  1349.  Proceedings  after  return. 

Pleadings  are  not  allowed  upon  a  prohibition  order.  Where  an  alternative  order  has 
been  granted,  the  cause  may  be  disposed  of  without  further  notice  at  the  tenn  at  which 
the  order  is  returnable.  If  it  is  not  then  disposed  of,  it  may  be  brought  to  a  hearing 
upon  notice  at  a  subsequent  term.  It  must  be  heard  at  a  term  of  the  appellate  division 
in  the  same  judicial  department  or  at  a  special  term  held  in  the  same  judicial  district, 
as  the  case  may  be.  The  petitioner  may  controvert,  by  affidavit,  any  allegation  of  new 
matter  contained  in  the  return.  The  court  may  direct  the  trial  of  any  question  of  fact 
by  a  jury,  in  like  manner  and  with  like  effect  as  where  an  order  is  made  for  the  trial  by 
a  jury  of  issues  of  fact  joined  in  an  action  triable  by  the  court.  Where  such  a  direction 
is  given,  the  proceedings  must  be  the  same  as  upon  the  trial  of  issues  so  joined  in  an 
action. 

DerlratlOB. — Code  dv.  proc,  |2099,  aa  am.  by  L.         Ill  genanl. — ^People  ez  reL  Aldhouaa  ▼.  McCarthy, 
1895,  oh.  946,  originally  nrnwod  from  R.  8..  pt.  3,  ch.  9,     41  Miao.  429,  84  N.  Y.  Supp.  1062. 
tit.  2,  1 64.  in  part. 

§  1360.  Granting  final  order  when  no  return  made. 

Where  the  alternative  order  has  been  duly  served  upon  the  court  or  judge,  and  upon 
the  party,  the  petitioner  is  entitled  to  a  final  order  containing  an  absolute  prohibition, 
unless  a  return  is  made  by  the  court  or  judge  and  by  the  party  according  to  the  exigency 
of  the  alternative  order,  or  within  such  further  time  as  may  be  granted  for  the  purpose. 

DeiiVfttion. — Fint  aentenoe  of  code  civ.  proo.,  1 2096,  aa  am.  by  L.  X805.  eh.  946;  originaUy  a  aubttittttd  for 
R.  S.,  pt.  8,  ch.  9.  tit.  2,  1 62.  in  part. 

§  1361.  Alternative  order  granted  first 

Except  as  otherwise  specially  prescribed  by  law,  a  final  order  containing  an  absolute 
prohibition  cannot  be  granted  until  an  alternative  order  has  been  issued  and  didy  served 
and  the  return  day  thereof  has  elapsed. 

DeriTStloB. — Fint  aentenoe  of  code  dv.  proo.,  1 2094. 

§  1362.  Motion  to  vacate  or  set  aside  prohibition  orders. 

An  alternative  prohibition  order  cannot  be  vacated  or  set  aside,  upon  motion,  for  any 
matter  involving  the  merits.  An  objection  to  the  legal  sufficiency  of  the  papers  upon 
which  the  order  was  granted  may  be  taken  in  the  return.  A  motion  to  vacate  a  final 
order  containing  an  absolute  prohibition,  or  to  set  aside  an  alternative  order  for  any 
matter  not  involving  the  merits,  must  be  made  at  a  tenn  where  the  order  might  have 
been  granted. 

DerlmtloiL. — Code  civ.  proo.,   §2097.  41  Miac.  289.  84  N.  Y.  Supp.  71;  People  ez  reL  Weit 

Legal  anfBcleiicy. — ^People  ez  reL  Fleming  v.  Mayer.     Shore  T.  Go.  v.  Baaer,  54  Miao.  28. 103  N.  Y.  Sapp.  1081. 

§  13S3.  Final  order;  costs. 

Where  a  final  order  is  made  in  favor  of  the  petitioner,  it  must  include  an  absolute 
prohibition;  and  it  may  also  direct  that  all  proceedings,  or  any  specified  proceeding, 
theretofore  taken  in  the  action,  special  proceeding  or  matter,  to  which  the  absolute  prr>- 
hibition  relates,  be  vacated  and  annulled.    Where  a  final  order  b  made  against  the 
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petitioner,  it  must  authorize  the  court  or  ju(^  and  the  adverse  party  to  proceed  in  the 
action,  special  proceeding  or  matter,  as  if  the  alternative  order  had  not  been  issued.  Costs, 
not  exceeding  fifty  dollars  and  disbursements,  may  be  awarded  to  either  party  as  upon  a 
motion. 

DaliAtton. — Code   dv.   proo.,    1 2100;   originally   a     oofts    generally,    Id.,    1 1504.      See     referenoes    under 
aubttitute  for  parte  of  §|  63,  64.  65  of  R.  8..   pt.  3.  ch.     1 1836. 
0.  tit.  2.  In  geoflnL — ^People  ex  rel.  «*«*^'"*"  v.  Tuthill,  79 


§  1364.  Appeals. 

An  order  granting  or  densdng  an  application  for  an  alternative  prohibition  order,  and 
a  final  order,  made  as  prescribed  in  the  last  section,  can  be  reviewed  only  by  appeal. 
Where  the  order  was  made  by  the  appellate  division,  the  execution  of  the  order  appealed 
from  shall  not  be  stayed,  except  by  an  order  made  at  a  term  of  the  appellate  division 
in  the  same  department,  upon  such  terms  as  to  security  or  otherwise  as  justice  requires. 

Dvlfmtioii. — Code  dv.  proo.,  {  2101,  aa  am.  by  L.         Order  denylnv  writ. — ^People  ex  reL  Adama  ▼.  West- 
1805,  eh.  946.  L.  1913.  ch.  573;  originally  partly  new,     brook,  89  N.  Y.   152. 
and  partly  from  L.  1873,  oh.  70.  {  3. 

§  1366.  Stay  of  proceedings ;  enlaigement  of  time. 

Where  the  prohibition  order  was  granted  at  a  tenn  of  the  appellate  division,  an  order 
staying  the  proceedings  or  enlarging  the  time  to  make  a  return  can  be  made  only  by  a 
justice  of  the  appellate  division  of  the  judicial  department  within  which  the  order  is 
returnable;  and  where  notice  has  been  given  of  an  application  for  a  prohibition  order  at  a 
term  of  the  appellate  division,  or  an  order  has  been  made  to  show  cause  at  such  term 
why  a  prohibition  order  should  not  issue,  a  stay  of  proceedings  shall  not  be  granted, 
before  the  hearing,  by  any  court  or  judge. 

D«lfatloii.~Code  civ.  proc.,  S  2102,  ae  am.  by  L.     1 2102.  orimaally  reriaed  from  R.  S..  pt.  3,  oh.  9,  tit.  2. 
1895,  oh.  946.     First  eentenoe  omitted  aa  unnoeeeary.     f  59;  L.  1878,  eh.  70,  |3. 

455 


CmL  PRACTICE  ACT 


ARTICLE  81 
Proceeding  for  a[q>oiatment  of  cooimittee  ot  incon^teteot;  powers  and  duties  of 


Bm.  13G6.  Juiudip  iQQ  q(  BupcemE   ourt  ooDOunent  juriaUctlaii  ol 
13ST    Dut)  of  aoan  ha  log  )  n«lMtuin 
139S.  JunadicI  on  of  onurt  ui  be  sisniHd  by  oon 
131)0   Pc        D  fo    nimin    ««      f  wbiMU  nude. 


4Adui0  thATBupoa. 


«■  vben  inMmpeMat  i*  iBnuUe  of  *Ut«  innhation. 


g  1366.  Jurisdiction  of  supreme  court;  concurrent  jurisdiction  of  coun^  couft. 

The  jurisdiction  of  the  supreme  court  extends  to  the  custody  of  the  person  and  the  care 
of  the  property  of  a  person  incompetent  to  manage  himself  or  his  afTfUTB  in  consequence 
of  lunacy,  idiocy,  habitual  drunkenness,  or  imbecility  arising  from  old  age  or  loss  of 
memory  and  understanding,  or  other  cause.  Where  a  county  court  has  jurisdiction  of 
those  matters,  concurrent  with  that  of  the  supreme  court,  the  jurisdiction  of  the  court 
first  exercising  it,  as  prescribed  in  this  article,  is  exclusive  of  that  of  the  others  with  respect 
to  any  matter  within  ite  jurisdiction  for  which  provision  is  made  in  this  article. 

Dslntloo.— Code  dv.  proo..  f  3330,  m   un.  by  L.  ol  edifwlt,  33  Mbo.  MO,  ST  N.  Y.  Supp.  Ui;  Jaekno 

ISW,  eh.  fi04.  L.   IStU,  ob.  MS.  except  lut  *«it«ic».  v,  Julwu.  37  Hun  308:  Matlw  o[  BcnuAi,  SI  Hud  103; 

without  ohuKC     I  2330.  oridnilly  nviMd  [rom  L.  1ST4.  IB  N.  Y.  Supp.  GSl:  Ei  puts  Ro«en.  9  Abb.  N.  C.  141; 

sh.  **e.  111.  2.  1 1,  Matter  of  Muod.  1  Bub.  437;  Jaduon  v.  Sina.  *  Cmr. 

Mtltrtaeet, — Mominc  ot  Mmia  "lonBtiii"  ud  "lu-  307:  MutUr  of  Tnty,  1  Ptiat  ABO;  Stcmrt'a  Elm.  t. 

nikcy,"     S«   isnen]  oonnniclioa  I..  1 28.     Jmiidiolian  liKWurd,    30   Wgncl.    ZS5. 

of  oounCy  emirt  (CDsnlly.  C.  P.  A.,  f  S7,  tubd.  4:  pro-  ^PraUc  mIndMl."— Mattar  of  PaAiu.    lOS  MUe. 

oae^un   for  commitment  of   the    inHue,   iovuiity   1.,  634.  173  N.  Y.  Supp.  G20. 

H80-A3:  for  oammitmeDt  of  ownta]   dafectivM.  mental         Action     br    IneompetMiti. — Saaford     v.     Bnford, 

daficiMlsv   L.   ii33'8S,  62  N.  Y.  GS3;  Willwm*  t.  Empire  Woolso  Co..  7  App. 

JwMlcllan    tCMnllr.— Matt«    of    Blewitt.     131  Dit.  34S,  36  N.  Y.  Supp.  041;  Kent  v.  Weat,  IS  App. 

N.  Y.  MljMattcr  ol  Lirftbouae,  3  App.  Vfty.  139,  3S  M.  Div.  4W,  iW,  M  N.  Y.  Supp.  901:  PmtiM  v.  ComeG, 


N.  Y.  Ml:  Matter  ol  Loltbouae,  3  App.  DIy.  139,  3S  M.  Div.  496,  49S,  44  N.  Y.  Supp.  901:  PmtiM  v.  ComeD, 

Y.  Bnpp.  39:  Matter  of  Forkel.  8  App.  T>iv.  367,  40  N.  31  Hun  187:  Runberc  t.  Johnnn.  II  Civ.  PnK.  Rao. 

Y.  Bupp.  M7:  Kent  v.  WeM,  10  App.  Div.  496.  44  N.  Y.  3S3:  Faulkner  t.  McClurc  18  John*.  I?' 

Supp.  901.  affd..  134  N.  Y.  74B;  Matiar  of  Bellenaer,  33         ~- '   -'  -*-" —      " 

Muc.  414,  56  N.  Y.  Supp.  S31:  Butler  v.  Jarvii.  SI  Hun 
348,  4  N.  Y.  Supp.  137;  Jlatler  ot  Dunn,  64  Hun  18,  18 

N.Y.  Supp.  7KI;  Matter  otWlni.  93  Hun  284,  31  N.Y.         -. ,     —    , _. ,    _ 

8upp.  9*2:  Matter  of  Cook.  3  N.  Y.  Supp.  720,  25  St.  App.  Div.  411,  413.  48  N.  Y.  Supp.  437;  Mattar  ol  Clufc, 

Hi.  94;  Scribner  v.  Qualtrou*h.  44  Barb.  431.  31  Miao.  338,  M  N.  Y.  8unp.  **■■  '--"■ •--■- — 

JiiiMlct)(Ni  of  infraiDC  oonrt—Matter  of  Blewitt,  37  Hun  308;  Ei  parte  Fowler,  _ 

.,,  .,    „    ...    ......_  ..  ........  .    ,  .__    ™_    .~.  . — ••—      .._..__  g,  cij,™. 


...   ..  — , ,. ..__. — ,         _.    Jhapman,  ' 

I  Y.  Supp.  36;  Matter  of  Chapman.  43  App.  EHv.  233,  69  N.  Y.  Supp.  1029:  Matter  i 

„_.  333.  Se  N.  Y.  Supp.  103S;  Matter  of  Demelt.  27  480,    —      "           «-      .      ..      - 

Hun  480. 4S1:  Butler  TriarTii,  SI  Hun  348. 4  N.  Y.  Supp.  217. 


331~  333l  m'U.  v.  8uui."l63S;  \<atter'of~Dmielt.  27  480!   481;    Paraee'^arehant'i    Caaa,    11 

Hun  480. 481:  Butler  TriarTii,  SI  Hun  348. 4  N.  Y.  Supp.  217. 

137;  Matter  ot  Dunn.  64  Hud  18,  18  If.  Y.  Supp.  7^:         BitebUibBMDt    oT    Imucr    or    InMnmetaBcr. — 

Soribner  v.  Qualtniuh.  44  Barb.  431;  Matter  of  Butler,  Matter  ot  Blewitt.  131  N.  Y.  541.  546;  Sohcodar  v.  Olr 

8  dv.  Proo.  Rep.  U.  of  Roeheatar,  ISO  N.  Y.  165,  173;  Matter  of  Blwiliaff.  SO 


«  N.  Y.  8 


Am.  DIv.  336,  80  N.  Y.  Supp.  917 
flBdlDf  M  to  IneamMMBC*.- 

33  Mita.'iSa,  68  N.  Y.  &ipp.  901 


33  Am 

33  mSo.  414,  66  "I,  Y.  St,,.  -,.. _,.  „  .,„ , 

Bon  384.  31  N.  Y.  Sum.  Ml:  Matter  of  Cook.  3$  St.  Matter  oIW^U  ITT  App.  IKv.  100.  1S3  N.  Y.  Supp. 

Rep.  64;  Matter  of  Haalett,  188  App.  Div.  206,  17S  N.  BfttllaMo  JwlMkUMi  on*  eoBmlttoa.— Mi 


,. ,,. Wini,  83  WheBUp^l 

D  384.  31  N.  Y.  Sum.  941:  Matter  of  Cook.  3$  St.  Matter  oIW^U  1 

1.  64;  Matter  of  Haalett,  188  App.  Div.  206,  17S  N.  BgttllaMo  tw 

Supp.    SOO.  of  Haalett,  188  A.  _ 

y.  199:  Matter  of  WUIiama.'si  App.  Div.  24T,  48  N.  y'.  App.  Div.  113,  77  N.  Y.  Supp.  4^. 

SapV-  4T9:  People  m  rel.  din  v.  Warden  ot  Dittriet  jUowmneM  oat  af  Mtale  at  Inn 


taip.  4T5:  People  ■ .       ..    __ , 

I^im,  no  App.  Div.  389,  I5S  N.  Y.  Supp.  906:  Matter     ol  Haalett.  188  App.  Div.  308,  ITS  N.^  Supp.  80a 


art.  81 


COMMITTEE  OF  INCOMPETENT 


§§  1357-1360 


§  1367.  Duty  of  court  haTing  jurisdictioii. 

The  court  exercising  jurisdiction  over  the  property  of  either  of  the  incompetent  persons, 
specified  in  the  last  section,  must  preserve  his  property  from  waste  or  destruction;  and, 
out  of  the  proceeds  thereof,  must  provide  for  the  payment  of  his  debts  and  for  the  safe 
keeping  and  maintenance,  and  the  education,  when  required,  of  the  incompetent  person 
and  his  family. 


DerlTatloii.— Code  civ.  proc.,  f  2321,  without  change; 
ozinnally  reviaed  from  L.  1874,  oh.  446,  tit.  2,  1 1. 

BcfcrencM. — AdvertiBement  for  claims  acainat  the 
estate  of  an  incompetent  person;  compromise,  sale  or 
payment  of  such  claims  and  citation  of  interested  parties 
upon  an  accounting,  debtor  and  creditor  1.,  ||  250-255. 

In  seiMnL-'Matter  of  Otis,  101  N.  Y.  580;  Kent  v. 
West.  83  App.  Div.  112,  53  N.  Y.  Suro.  244;  Matter  of 
Chapman,  43  App.  Div.  231,  59  N.  Y.  Supp.  1025. 

Care  of  lonaac— Parsee  Merchant's  Case,  11  Abb. 
N.  8.  209. 

FtMcrfmtkm  of  estate.— Matter  of  Otis,  101  N.  Y. 
580;  Carter  v.  Beckwith,  128  N.  Y.  312.  316;  Kent  v. 
West.  33  App.  Div.  112,  53  N.  Y.  Supp.  244. 


Disposition  of  piopertF. — Matter  of  Heeney,  2 
Barb.  Ch.  320;  Matter  of  WiUoughby,  11  Paige  267. 

Dower. — Matter  of  Dunn,  64  Hun  78.  18  N.  Y.  Supp. 
723. 

Fayment  of  debts.-^Matter  of  Forkel,  8  App.  Dbr. 
397,  40  N.  Y.  Supp.  847;  Matter  of  Drake,  151  App. 
Div.  163,  185  N.  Y.  Supp.  145;  Matter  of  Horton.  18 
Misc.  406.  42  N.  Y.  Supp.  775;  Matter  of  Dowd.  19  Misc. 
688.  44  N.  Y.  Supp.  1094;  Matter  of  Wing.  83  Hun  284. 
31   N.   Y.   Supp.   041. 

Pension  money. — Matter  of  Strohm,  51  Misc.  481, 
101  N.  Y.  Supp.  688. 

CostSt  Issue  of  eieentlon  for.— Wesley  v.  Wood, 
72  Misc.  258.  131  N.  Y.  Supp.  109. 


§  1358.  Jurisdictioii  of  court  to  be  exercised  by  committee. 

The  jurisdiction  specified  in  this  article,  must  be  exercised  by  means  of  a  committee 
of  the  person,  or  a  committee  of  the  property  or  of  a  particular  portion  of  the  property, 
of  the  incompetent  person,  appointed  as  prescribed  in  this  article.  The  committee  of 
the  person  and  the  committee  of  the  property  may  be  the  same  individual  or  different 
individuals,  in  the  discretion  of  the  court. 

457,  109  N.  Y.  Supp.  831;  Matter  of  Chapmsn,  43  App 
N.  Y:  Supp.  1025. 


Derifmtlon.— -Code  civ.  proc,  f  2322,  without  change 
of  substance;  oxiginaliy  revised  from  L.  1874,  ch.  446, 
tit.  2.   (1. 

Bcference. — Banks  and  trust  companies  duly  in- 
corporated under  the  banking  I.,  may  be  appointed 
committees  of  the  estates  of  lunatiest  persons  of  unsound 
mind  and  habitual  drunkards,  banking  1..  1 106,  subd.  8, 
il86,  subd.  6. 

In  Keneral.~Matter  of  Beckwith,  87  N.  Y.  503; 
Matter  of  Andrews.  192  N.  Y.  514,  revg.  125  App.  Dir. 


Div.  231,  59 

Wbo  entitled  to  appointment. — Matter  of  Oooper. 
105  App.  Div.  449.  94  N.  Y.  Supp.  270;  Matter  of  Lamo- 
ree,  32  Barb.  122;  Matter  of  Owen,  47  How.  Pr.  150. 

WiMB  Ineompetent  eonllned  upon  criminal 
eharge.— Matter  of  Rabinovitch,  70  Misc.  288,  128 
N.   Y.   Supp.   567. 

CommHtee  of  property,  wben  appointed. — Matter 
of  Rabinovitch,  70  Misc:  288,  128  N.  Y.  Supp.  567. 


§  1359.  Petition  for  committee;  by  whom  made. 

An  application  for  the  appointment  of  such  a  committee  must  be  made  by  petition, 
which  may  be  presented  by  any  person. 

Where  the  incompetent  person  has  property  which  may  be  endangered  in  consequence 
of  his  mcompetency,  and  no  relative  or  other  person  applies  for  the  appointment  of  a 
committee  of  his  property,  the  overseer  or  superintendent  of  the  poor  of  the  town,  district, 
county  or  city  in  which  he  resides,  or,  where  there  is  no  such  officer,  the  officer  or  officers 
performing  corresponding  functions  under  another  official  title,  must  apply  to  the  proper 
court  for  the  appointment  of  such  a  committee;  and  the  expenses  of  conducting  the 
proceedings  thereupon  must  be  audited  and  allowed  in  the  same  manner  as  other  official 
expenses  of  those  officers  are  audited  and  allowed. 

Derivation* — Code  oiv.  proo.,  (2323,  as  am.  by  L.  AppUeatlon,  where  presented. — Matter  of  Porter. 
1895.  ch.  824,  fiitt  sentence,  and!  2324,  without  change.  34  App.  tKv.  147,  54  N.  Y.  Supp.  654;  Matter  of  Bis- 
I  2324,  oricinally  a  substitute  for  R.  8.,  pt.  2.  ch.  5,  tit  2,  choff,  80  App.  Div.  326.  80  N.  Y.  Supp.  017;  Matter  of 
'              '            Div.  586,  114  N.  Y.  Supp.  261;  In 


ft2-7. 


Andrews,  iw  Aup.  Lfiv.  080,  ii4  jn.  x.  sup] 
lee. — ^Incompetent,  how  designated,  rules  of  re  Dalrymple,  163  N.  Y.  Supp.  233;  Matter  of 
ice,  285;  petition.  Id.,  286,  287.  186  App.  Div.  575.  174  N.  Y.  Supp.  616. 


civil  practice 

Any  person  niay  petition. — Hughes  v.  Jones,  116 
N.  Y.  67,  74. 


Clarkson, 


Praefilee.~Matter  of  Church,  64  How.  Pr.  303. 


§  1360.  Notice  of  presentatioii  of  petitioii. 

The  court,  unless  sufficient  reasons  for  dispensing  therewith  are  set  forth  in  the  petition 
or  accompanying  affidavit,  must  require  notice  of  the  presentation  of  the  petition  to  be 
given  to  the  husband  or  wife,  if  any,  or  to  one  or  more  relatives  of  the  person  alleged 
to  be  incompetent,  or  to  an  officer  authorized  by  law  to  present  such  a  petition.  Where 
notice  is  required,  it  may  be  given  in  any  manner  which  the  court  deems  proper;  and  for 
that  purpose,  the  hearing  may  be  adjourned  to  a  subsequent  day,  or  to  another  term, 
St  which  the  petition  might  have  been  presented. 


Derlfatlon. — Code  civ.  proc,  (2325,  as  am.  by  L. 
1801,  eh.  263,  last  two  sentences,  without  change  of 
substance. 

Notlee  to  relatlres. — ^Matter  of  Porter,  34  App.  Div. 
147,  54  N.  Y.  Supp.  654;  Matter  of  Parke.  15  m!isc.  662. 


37  N.  Y.  Supp.  1067;  Matter  of  Demelt,  27  Hun  480: 
Matter  of  Rogers,  0  Abb.  N.  C.  141. 

Solllelencr  of  petition. — ^^fatter  of   BischofiF,   80 
App.  Div.  326,  80  N.  Y.  Supp.  917. 


in 
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Proof  br  mffldAYli.— Matter  of  Zimmer,  15  Hun  2U;  23  App.  Div.  411,  48  N.  Y.  Supp.  437;  Matter  of  Fox, 

Matter  of  Hoyt,  20  Abb.  N.  C.  162.  138  App.  Div.  43,  122  N.  Y.  Supp.  889;  Matter  of  Clark, 

Notice  to  aUegod  Ineompetoni. — Matter  of  Blewitt,  31  Misc.  33d,  64  N.  Y.  Supp.  d84;  Matter  of  BeUencer. 

131  N.  Y.  541.  affg.  61  Hun  568.  16  N.  Y.  Supp,  305;  82  Miae.  414.  66  N.  Y.  Supp.  531;  In  re  Dahympie.  163 

Gridley  v.  CoUeee,  etc..  137  N.  Y.  327;  Matter  of  Beach,  N.  Y.  Supp.  233;  Matter  of  Hoyt.  20  Abb.  N.  C.  162. 

§  1361.  Notice  of  pendency  of  proceeding;  effect 

In  all  proceedings  taken  under  this  article,  if  real  property  or  any  interest  therein  is 
intended  to  be  affected,  the  petitioner  shall  file  in  the  clerk's  office  of  each  county  where 
the  property  is  situated  a  notice  of  the  pendency  of  such  proceeding  which  shall  set  forth 
the  general  nature  and  object  of  the  proceeding  and  a  brief  description  of  the  real  prop- 
erty in  that  county  to  be  affected  thereby,  and  which  notice  must  be  filed  with  the  peti- 
tion or  any  time  thereafter  and  before  any  final  adjudication  in  the  proceeding.  The 
clerk  shall  index  such  notice  against  the  name  of  the  alleged  incompetent.  The  pendency 
of  the  proceeding  is  constructive  notice  from  the  time  of  so  filing  the  notice  only  to  a 
purchaser  or  incumbrancer  of  the  property  affected  thereby  from  or  against  the  alleged 
incompetent  with  respect  to  whom  the  notice  is  directed  to  be  indexed.  A  person  whose 
conveyance  or  incumbrance  is  subsequently  executed  or  subsequently  recorded  is  bound 
by  all  proceedings  taken  after  the  filing  of  the  notice  to  the  same  extent  as  if  he  was  a 
party  to  the  proceeding.  But  this  pro\dsion  shall  not  prevent  a  jury  in  a  proper  pro- 
ceeding, on  siifficient  proof,  from  rendering  a  verdict  that  shall  over-reach  any  convey- 
ance or  inciunbrance  theretofore  executed  by  the  alleged  imcompetent,  so  as  to  make 
such  conveyance  or  incmnbrance  prima  facie  void. 

Dertvatton. — Code  civ.  proc.,  1 2325a.  as  added  by  L.  1913,  ch.  69,  without  change  of  aubatanoe. 

§  1362.  Injunction. 

When  it  satisfactorily  appears  from  the  petition  and  accompanying  affida\nts  that  any 
person  or  persons  has  or  have  acquired  from  the  alleged  incompetent  person  real  or  per- 
sonal property  during  the  time  of  such  alleged  incompetency,  without  adequate  consider- 
ation, the  court  may  issue  an  order,  with  or  without  security,  restraining  such  person 
or  persons  from  selling,  assigning,  disposing  of  or  incumbering  said  property,  or  confess- 
ing judgment  which  shall  become  a  lien  upon  said  property,  during  the  pendency  of  the 
proceeding  for  the  appointment  of  a  committee,  and  said  order,  in  the  discretion  of  the 
court,  may  be  continued  for  ten  days  after  the  appointment  of  such  committee.  Notice 
of  the  execution  of  a  commission  issued  pursuant  to  the  provisions  of  this  article  shall  be 
given  to  the  person  or  persons  enjoined,  in  such  maimer  as  the  court  may  direct. 

Dcfflvmtloii. — Code  dr.  proc,  1 2327.  subd.  3.  em  am.  Forpoic  of  rcatnlnliif  order. — ^Matter  of  Vail* 
by  L.  1891.  eh.  263.  L.  1895,  oh.  946,  without  change.         137  App.  Div.  220.  224.  121  N.  Y.  Supp.  958. 

§  1363.  When  foreign  committee  may  be  appointed. 

Where  the  person  alleged  to  be  incompetent  resides  without  the  state,  and  a  com- 
mittee, curator  or  guardian  of  his  property,  by  whatever  name  such  officer  may  be 
designated,  has  been  duly  appointed  pursuant  to  the  laws  of  any  other  state,  territory 
or  country  where  he  resides,  the  court,  in  its  discretion,  may  make  an  order  appointii:^ 
the  foreign  committee,  curator  or  guardian,  the  committee  of  all  or  of  a  particular  portion 
of  the  property  of  the  incompetent  person,  within  the  state,  on  his  giving  such  security 
for  the  discharge  of  his  trust  as  the  court  thinks  proper. 

DerlfAtiftii. — Code  dv.  proc.,  (2326.  as  am.  by  L.  Appointment    of    resident    eommlttee. — ^Matter 

1898.  ch.  294.  without  clu^e.  of  Itidcer.  89  Miac.  582.  153  N.  Y.  Supp.  701. 

Nonfesldent    eommlttee. — ^Matter    of    Bergmann.  Frocedore. — Matter  of  Curtis,  134  App.  Div.  547. 

110  App.  Div.  588.  97  N.  Y.  Supp.  346;  Matter  of  RoUo.  119  N.   Y.   Supp.   556. 

152  App.  Div.  165.  136  N.  Y.  Supp.  620;  Matter  of  Fi-  Conditions.— Matter  of  RoUo,  152  App.  Div.  165,. 

delity  l>ust  Co..  27  Misc.  1 18.  57  N.  Y.  Supp.  361 ;  Matter  136  N.  Y.  Supp.  620. 
of  Bartehne.  34  Miac.  131,  69  N.  Y.  Supp.  468;  Matter 
of  Neally,  26  How.  Pr.  402. 

§  1364.  Order  for  commission,  or  for  trial  by  jury  in  courts. 

Unless  an  order  is  made,  as  prescribed  in  the  last  section,  if  it  presumptively  appears, 
to  the  satisfaction  of  the  court,  from  the  petition  and  the  proofs  accompan3ring  it,  that 
the  case  is  one  of  those  specified  in  this  article,  and  that  a  committee  ought,  in  the 
exercise  of  a  sound  discretion,  to  be  appointed,  the  court  must  make  an  order  directing 
either 

1.  That  a  commission  issue,  as  prescribed  in  the  next  section,  to  one  or  more  fit  per- 
sons designated  in  the  order;  or 

OS 
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2.  That  the  question  of  fact,  arising  upon  the  competency  of  the  person  with  respect 
to  whom  the  petition  prays  for  the  appointment  of  a  committee,  be  tried  by  a  jury  at 
a  trial  tenn  of  the  court. 

DMfTOtiftD.— Code  <Av,  proo.,   i  2327,  gubda.    1.  2,  Matter  of  Beaoh.  23  App.  Div.  411,  48  N.  Y.  Supp.  437; 

M  am.  by  L.  1891,  eh.  263,  L.  1895,  ch.  M6,  without  Matter  of  Roberts,  64  Mieo.  118.  118  N.  Y.  Bupp.  877; 

ehaage.  Votice.— Matter  of  CoiBn,  41  Miee.  181,  83  N.  Y. 

Appllntloil.— Matter   of   Curti«.    199    N.    Y.    36;  Sapp.  941. 

Matter  of  Curtias,  137  App.  Div.  084,  122  N.  Y.  Supp.  GoHataval   mttMlc^— Matter   of   CurtiM,    187    App. 

468.  Div.  584,  122  N.  Y.  Supp.  468. 

FireUmiiiArx  ammlnattoii  not  motliorlMd.r-Mat-  Praetiee.— Matter  of  Burke,  125  App.  Div.  889.  110 

ter  of  Tompkins.  183  App.  Div.  474, 170  N.  Y.  Birop.  888.  N.  Y.  Supp.  1004;  Matter  of  MUcfasack,  48  Miso.  589. 

litalnB  .coBunlMlon  dartiMr  trial  torm.— Matter  89  N.  Y.  Supp.   524. 

of  WiUa,  162  App.  Div.  775,  147V.  Y.  Supp.  930.  Trial  by  Jary*— Matter  of  Clarkson,  186  App.  Div. 

PnsompttTe  CMe.~Matter  of  Clark,  175  N.  Y.  139;  575.  174  N.  Y.  Supp.  616. 

§  1365.  Contents  of  commission. 

The  commission  must  direct  the  commissioners  to  cause  the  sheriff  of  a  coimty,  specified 
therein,  to  procure  a  jury;  and  that  they  inquire,  by  the  jury,  into  the  matters  set  forth 
in  the  petition;  and  also  into  the  value  of  ^e  real  and  personal  property  of  the  person 
allied  to  be  incompetent,  and  the  amount  of  his  income.  It  may  contain  such  other 
directions  with  respect  to  the  subjects  of  inquiry  or  the  manner  of  executing  the  commis- 
sion as  the  court  directs  to  be  inserted  therein,  subject  to  rules. 

Dcfflvmtiftii.-<V>de  dv.  proc,  1 2328,  without  ohanfe.    64  N.  Y.  Supp.  1035;  Matter  of  Sohrodt.  32  Misc.  540. 
Seope  of  iDqulry. — Matter  of  Qrote,  31  Miso.  99,    67  N.  Y.   Supp.   244. 

§  1366.  Jury  to  be  procured;  proceedings  thereupon. 

The  commissioners,  or  a  majority  of  them,  immediately  must  issue  a  precept  to  the 
sheriff  designated  in  the  commission,  requiring  him  to  notify  not  less  than  twelve  nor 
more  than  twenty-four  indifferent  persons,  qualified  to  serve  and  not  exempt  from  serving 
as  trial  jurors  in  the  same  court,  to  appear  before  the  commissioners  at  a  specified  tone 
and  place  within  the  county,  to  make  inquiry  as  commanded  by  the  commission.  The 
sheriff  must  notify  the  jurors  accordingly,  and  must  return  the  precept  and  the  names 
of  the  persons  notified  to  the  commissioners  at  the  time  and  place  specified  in  the  precept. 
The  commissioners,  or  a  majority  of  them,  must  determine  a  challenge  made  to  a  juror. 
Upon  the  failure  to  attend,  of  a  person  who  has  been  duly  notified,  his  attendance  may  be 
compelled;  and  he  may  be  punished  by  the  court  for  a  contempt,  as  where  a  juror  duly 
notified  fails  to  attend  at  a  trial  term  of  the  court.  The  commissioners  may  require  the 
sheriff  to  cause  a  talesman  to  attend  in  place  of  a  juror  notified  and  not  attending,  or 
who  is  excused  or  discharged;  or  they  may  adjourn  the  proceedings  for  the  purpose  of 
punishing  the  defaulting  juror  or  compelling  his  attendance.  But  it  is  not  necessary  to 
cause  any  talesman  to  attend  if  at  least  twelve  of  the  persons  notified  by  the  sheriff 
appear  and  are  sworn. 

Dcrtfmtiftii.— Code  civ.  proc.,  1 2330,  as  am.  by  L.  GballeiiM  at  Jury.— Matter  of  Klook,  49  Hun  450, 
1895,  ch.  946.  without  chance.  3  N.  Y.  Supp.  478. 


Ins  Jlir7.r— Matter  of  Dunn,  14  N.  Y.  Supp.  Precept  io  sherUT.— Matter  of  Doyie  (1921),  195 

14;  Matter  of  Wager.  6  Paige  11.  App.  Div.  733.  187  N.  Y.  Supp.  751. 

§  1367.  Proceedings  upon  the  hearing. 

All  the  commissioners  must  attend  and  preside  at  the  hearing;  and  they,  or  a  majority 
of  them,  with  respect  to  the  proceedings  upon  the  hearing,  have  all  the  power  and  au- 
thority of  a  judge  of  the  court  holding  a  trial  term,  subject  to  the  directions  contained 
in  the  commission.  Either  of  the  commissioners  may  administer  the  usual  oath  to  the 
jurors.  At  least  twelve  jurors  must  concur  in  a  finding.  If  twelve  do  not  concur,  the 
jurors  must  report  their  disagreement  to  the  commissioners,  who  must  thereupon  dis- 
charge them  and  issue  a  new  precept  to  the  sheriff  to  procure  another  jury. 

DcrtffBtiftiu— Code  dv.  pioe..  i  2331,  without  chanfe.         Bimmliiatiftii   of   Iniuitte.— Matter    of    Dickey,    7 
In  gencnl.— Matter  of  Bischoff.  80  App.  Div.  326,     Abb.  N.  C.  417;  Matter  of  Russell,  1  Baib.  Ch.  38. 
80  N.  Y.   Supp.  917.  CondnetofJiiry.— In  re  Benson,  16  N.Y.  Supp.  Ill; 

Matter  of  Amhout.  1  Paige  497. 

§  1368.  Return  of  inquisition  and  commission. 

The  inquisition  must  be  signed  by  the  jurors  concurring  therein,  and  by  the  commis- 
sioners or  a  majority  of  them,  and  be  annexed  to  the  commission.  The  commisssion  and 
inquisition  must  be  returned -by  the  commissioners  and  filed  with  the  clerk. 

Dcffl?mtiftii. — Code  civ.  proc.,  1 2332,  without  change.         Inquliltiftn  not  eoDdiistTe. — Matter  of  Lewis.  57 

Miso.  D70.   109  N.  Y.  Supp.   1112. 
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§  1369.  Expenses  of  cominission. 

The  conamisaionera  are  entitled  to  suet  oompensation  for  tbmr  services,  M  shall  be 
prescribed  by  rule.  Tlie  jurora  are  entitled  to  the  same  compensation  as  jurors  upon 
the  trial  of  an  issue  in  an  ai^tion  in  the  same  court.  The  petitioner  muat  pay  the  com- 
pensation of  the  commissioners,  sheriff  ai^d  jurors. 

l>crlTa(ti>n.-~Code  civ,  pcoc.,  {  2333,  wiUiMit  dhano*.  CJnmpMuatlon   of  Jimm.— Mmttsr   of    VudartHlt' 

Oioenil  rule  of  nractica  71  Gisd  tbe  mmpemaCioa  of  127  App,  Div.  US.  Ill  N.  Y.  Supp.  568;  Muttar  of  Sao' 

oommiHonen  st  too  dolUn  per  day,  tord.  SI  Hon  S3.  IS  N.  Y.  Bmm-  »!. 

BeteNnceg.— Feai  □!  triHl  iuron.  C.  P.  A..  1 1M2;  UdMIcUI  itonoamplur,  OiibUity  for  oompvuttioo 

tm  OD  inquiBitioB  of  lunacy  to  comnuaHioan,  sot  tt-  of.— Cupontv  r.  Hi^mDDiI.  es  Muo.  438.  13t  N.  Y. 

nMduiK  SIO  a  da-y.  rulsa  of  civil  ptacline,  38B.  Sapp.  3l. 

Compemuittan    of    commlsBlaiiaTt* — MMt*r     ol 
Willi,  102  App.  Div,  773,  147  \.  V.  Supp.  830. 

§  1370.  Proceedings  upon  trial  by  juiy  in  court. 

Where  an  order  is  made  directing  the  trial  by  a  jury  at  a  trial  term,  of  the  questions 
of  fact  arising  upon  the  conipateticy  of  the  person  with  respect  to  whom  the  petition 
prayB  for  the  appointment  of  a  committee,  the  order  must  state,  distinctly  and  plainly, 
the  questions  of  fact  to  be  tried;  which  may  be  settled  as  where  an  order  for  a  similar 
trial  is  made  in  an  action.  The  court,  in  that  or  in  a  subsequent  order,  may  direct  that 
notice  of  the  trial  be  given  to  such  persons  and  in  such  a  manner  as  is  deemed  proper. 
The  trial  must  be  reviewed  in  the  same  manner,  with  like  effect,  and,  except  as  other- 
wise directed  in  the  order,  the  proceedings  thereupon  are  the  same  in  all  respects  as 
where  questions  of  fact  are  tried  pursuant  to  an  order  for  that  purpose.  The  court  may 
make  inquiry  by  means  of  a  reference  or  otherwise,  as  it  thinks  proper,  with  respect  to 
any  matter  not  involved  in  the  questions  tried  by  the  jury,  the  determination  of  which 
is  necessary  in  the  course  of  the  proceedings.  The  eiipenses  of  the  trial  and  of  such  an 
inquiry  must  be  paid  by  the  petitioner. 

Dcrlntl»n.— Code  civ,  pnx;.,   !  2:)3I,  u  ua.  by  L.         New  trial.— M 

ises.  oti.  M6,  witbaut  ehaugo.  48  14.  Y.  Supp.  4: 

§  1371.  Subject  of  inquiry  in  cases  of  lunacy. 

Where  the  petition  alleges  that  the  person  with  respect  to  whom  it  prays  for  the 
appointment  of  a  committee  is  incompetent,  by  reason  of  lunacy,  the  inquiry  with  respect 
to  his  competency,  or  upon  the  execution  of  a  comnussion  or  the  trial  at  a  trial  tenn, 
as  prescribed  in  this  article,  must  be  confined  to  the  question  whether  he  is  so  incom- 
petent at  the  time  of  the  inquiry;  and  testimony  respecting  any  thing  said  or  done  by  him, 
or  his  demeanor  or  state  of  mind,  more  than  two  years  before  the  hearing  or  trial,  shall 
not  be  received  a.^  proof  of  lunacy,  unless  the  court  otherwise  specially  directs  in  the  order 
granting  the  commisaion  or  ilirecting  the  trial  by  jury. 


IratkHi.— Code  oiv.  prw.,  }  ;i:<35.  ■•  «n.  by  L.  SB,  M  N.  Y,  Bupp.  103G;  Mitter  of  Sohradt,  33  Hi«o. 
sh.  946.  mthaut  shoMse:  ongiDslly  nvind  fnlm  HO;  ST  N.  Y,  Supp,  344;  Mittsr  of  DamulC,  37  Him 
I,  eb.  446.  tit.  2,  {  2,  ant)  tit.  :i.  {  37.  430;  Domiuio  t.  Dominiii,  4S  Hun  S90.  3D  Abb,  N.  C. 


__         >t  Prestoo,    113  App.  Div.  733,  286;  Muter  of  Cook,  6  N.  Y,  Supp,  7 

B9  N.  Y.  Supp,   312.  nulling  bbod  iBvaWtloii   M  pfannutlte  OTl- 

An^lcatlon.— Mutter  o!   Vsil,    i:i7   App.   Div.   320.  dcnoe.— BoKllea  v.  Btookmll.  334  N.  Y.  360,  ttrrg.  171 

334.  121  N,  Y.  Supp.  058.  App.  Div.  34.  IM  N.  Y.  Biatv.  739:  Sohuok  v.  Hoopar. 

awpe  of  tnanlrr;  eTldeace — R-al»  v.  W6»too,  28  100  N,  Y.  P     -    "" 

Mlw.  67,  39  N.  Y.  Supi "  "■" 


r-.  Mattpr  0 


§  1372.  Proceedings  upon  verdict,  or  return  of  commis^on. 

Upon  the  return  of  the  coinmission  with  the  inquisition  taken  thereunder,  or  the  render- 
ing of  the  verdict  of  the  jury  upon  the  question  submitted  to  it  by  the  order  for  a  trial 
by  a  jury,  the  court  cither  mu3t  direct  a  hpt  trial  or  hearii^;  or  make  such  a  final  order 
upon  the  petition  a.^  justice  requires. 


I 


The  renmindor  ol  gMtioo  U  included      Matter  of  Miriu.  84  Min.  638.  147  K.  Y.  Supp.  843. 

§  1373.  Costs  and  disbursements. 

Where  a  (inal  order  is  made  dismissing  a  petition,  the  court,  in  its  discretion,  may 
award  in  the  order  a  fixed  sura  as  costs,  not  exceeding  fifty  dollars  and  disbursements, 
to  l>e  paid  by  the  petitioner  to  the  adverse  party.  Where,  a  committee  of  the  property 
is  appointed,  the  court  must  direct  the  payment  by  him,  out  of  the  funds  in  his  hands, 
of  the  necessary  disbursements  of  th»  petitioner,  and  of  such  a  sum  for  his  costs  and 
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counsel  fees  as  it  thinks  reasonable;  and,  in  its  discretion,  it  may  direct  the  committee 
to  pay  a  sum,  not  exceeding  fifty  dollars  and  disbursements,  to  the  attorney  for  any 
adverse  party. 

Dcffl?mtiftii.— <kxle   civ.    proc.,    1 2336,    second    and  Ashley,  07  App.  Div.  138,  73  N.  T.  Supp.  605;  Matter 

third  teBteQceB.   without  ohaooe.  of  Fenit.  86  Apo.  Div.  669,  83  N.  Y.  Supp.  1106,  affd., 

CMtt  asfttnst  petltioiMr.— Matter  of  Gibbons,  183  176  N.  Y.  6077 
App.  Div.  302.  171  N.  Y.  Supp.  69.  AttoriMf*!  fMt.--llfatter  of  Hanhr,  26  App.  Div. 

DlflbiineiiMnti    of   pottttoiMr.— Matter    of   Loft-  164.  49  N.  Y.  Supp.  968;  Sander  ▼.  Lamsr,  101  App. 

house,  8  App.  Div.  189,  88  N.  Y.  Supp.  89;  Matter  of  Div.  167,  91  N.  Y.  Supp.  488. 


§  1374.  Application  and  proceedings  where  incompetent  is  inmate  of  state 
Instittttion. 

1.  Where  an  incompetent  person  has  been  committed  to  a  state  institation  in  any 
manner  provided  by  law  and  is  an  inmate  thereof,  the  petition  may  be  presented  on  be- 
half of  the  state  by  a  state  officer  having  special  jurisdiction  over  the  institution  where 
the  incompetent  person  is  confined  or  the  superintendent  or  acting  superintendent  of 
said  institution. 

2.  The  petition  must  be  in  writing  and  verified  by  the  affidavit  of  the  petitioner  or 
his  attorney  to  the  effect  that  the  matters  therein  stated  are  true  to  the  best  of  his  in- 
fonnation  or  belief;  it  must  show  that  the  person  for  whose  person  or  property,  or  both, 
a  committee  is  asked  has  been  legally  committed  to  a  state  institution  over  which  the 
petitioner  has  special  jurisdiction,  or  of  which  he  is  superintendent  or  acting  superinten- 
dent, and  is  at  the  time  an  inmate  thereof;  it  must  also  state  the  institution  in  which  he 
is  an  inmate,  the  diate  of  his  admission,  his  last  known  place  of  residence,  the  name  and 
residence  of  the  husband  or  wife,  if  any,  of  such  person,  if  known  to  the  petitioner;  and 
if  there  be  none  known  to  the  petitioner,  the  name  and  residence  of  the  next  of  kin  of 
such  person  living  in  this  state  so  far  as  known  to  the  petitioner;  the  nature,  extent  and 
income  of  his  property,  so  far  as  the  same  is  known  to  the  petitioner,  or  can  with  reason- 
able diligence  be  ascertained  by  him. 

3.  The  petition  may  be  presented  to  the  supreme  court  at  any  special  term  thereof 
held  either  in  the  judicial  district  in  which  such  incompetent  person  laist  resided  or  in  the 
district  in  which  the  state  institution  in  which  he  is  committed  is  mtuated,  or  to  a  justice 
of  the  supreme  court  at  chambers  within  such  judicial  district,  or  to  the  county  court 
of  the  county  in  which  the  incompetent  person  resided  at  the  time  of  such  commitment, 
or  of  the  coimty  in  which  said  institution  is  situated. 

4.  Notice  of  the  presentation  of  such  petition  shall  be  personally  given  to  such  person, 
and  also  to  the  husband  or  wife^  if  known  to  the  petitioner,  or  if  none  is  known  to  the 
petitioner,  to  the  next  of  kin  named  in  the  petition,  and  to  the  officer  in  chaige  of  the 
institution  in  which  such  person  is  an  inmate,  unless  sufficient  reasons  for  dispensing 
therewith  are  set  forth  in  the  petition  or  shown  by  affidavit.  When  notice  is  required, 
it  may  be  given  in  any  manner  which  the  court  deems  proper. 

5.  Upon  the  presentation  of  such  petition,  and  proof  of  the  service  of  such  notice,  the 
court  or  justice,  if  satisfied  of  the  truth  of  the  facts  required  to  be  stated  in  such  petition, 
immediately  may  appoint  a  committee  of  the  person  or  property,  or  both,  of  such  in- 
ccmipetent  person  or  may  require  any  further  proof  which  it  or  he  may  deem  necessary 
before  making  such  appointment. 

6.  Upon  the  presentation  of  a  petition  and  the  appointment  of  a  committee,  the  court 
or  justice  may  award  costs  of  the  proceeding,  not  exceeding  twenty-five  dollars  in  addition 
to  necessary  disbursements,  to  the  petitioner,  payable  from  the  estate  of  the  incompetent 
person,  and  upon  denial  of  an  application  to  set  the  same  aside,  costs  as  of  a  motion. 

7.  The  provisions  of  statute  or  rule  relating  to  the  presentation  of  a  petition  for  the 
appouitment  of  a  committee  of  an  alleged  incompetent  person,  the  proceedings  thereon 
and  the  appointment  of  such  a  committee,  shall  not  apply  to  applications  for  the  appoint- 
ment of  a  committee  made  on  behalf  of  the  state  to  secure  reimbursement,  in  whole 
or  in  part,  for  maintenance  and  support  in  a  state  institution.  . 

DcHvatloii.— Code  dV.  proo.,  ||  2823a,  2823b,  28S6a,  In  fencnl.— IVuit  Co.  of  Atomim  ▼.  State  Deposit 

eombiiied  without  ohance  of  ■ubatanoe.    The  court  in  Co.,  187  N.  Y.  178,  aftg.  IW  i^p.  Div.  665,  96  N.  Y. 

Sporaa  ▼.  Qennan  Savinga  Bank,  192  N.  Y.  8,  oonaiied  Supp.  685;  Spotsa  ▼.  Genxttn  Savinga  Bank,  192  N.  Y. 

toe  uipUeation  of  the  eectlon  to  ineompetent  pereona  8.  axfg.  119  App.  Div.  172,  104  N.  Y.  Supp.  260;  Matter 

•o  aolndged  by  jury  trial,  but  for  whom  a  committee  of  Majginn,  100  App.  Div.  280,  91  N.  Y.  oupp.  814;  Trust 

for  any  reason  had  not  been  appointed.    Otherwise  the  Co.  oTAmeriea  v.  State  Safe  Deposit  Co.,  109  App.  Div. 

ssetion  was  unoonstitutional.    1 2828a,  as  added  by  L.  665.  96  N.  Y.  Suop.  586. 

1896,  eh.  824,  and  am.  by  L.  1807,  eh.  149,  L.  1904,  eh.  Ooiutliatloiinlltir.— Sporsa     v.     German     Savings 

609,  L.  1912,  ch.  98.    U  2823b,  2388a.  as  added  by  L.  Bank,  192  N.  Y.  8,  affc.  119  App.  Div.  172,  104  N.  Yi 

1896,  eh.   824.  Supp.  260;  Matter  of  Walker,  57  App.  Div.  1,  67  N.  Y. 
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Supp.  647;  Matter  of  Prentioe,  110  Mi«e.  460,  181  N.  Y.     Matter  of  Fox.  138  App.  Dir.  43,  122  N.  Y.  Supp.  88» 
lomptfTe    liicoiiipeton«7t    detarmliiatloiu—    670. 


Smp.'  679.  Matter  of  Prentiee,  iiO  Miao.  466.  181  N.  T'Sapp; 


§  1376.  Security  to  be  given  by  committee. 

1.  Each  of  the  persons  appomted  committee  of  the  person  or  property  as  prescribed 
in  this  article  must  file  in  the  office  of  the  clerk  of  court  in  which  such  committee  was 
appointed  a  bond  with  at  least  two  sureties  in  an  amount  to  be  fixed  and  approved  by 
the  court  as  follows:  That  of  a  committee  of  the  property  to  be  not  less  than  the  total 
of  the  personal  property,  the  probable  rents  and  profits  of  real  property  for  two  years 
and  the  probable  income  receivable  from  any  funds  for  two  years,  as  may  be  proven  by 
affidavit  to  the  satisfaction  of  the  court;  that  of  a  committee  of  the  person  in  such  amount 
as  the  court  shall  fix.  2.  The  conditions  of  the  bonds  filed  shall  be  that  the  committee 
will  in  all  things  faithfully  discharge  the  trust  imposed  upon  him  or  them,  obey  all 
directions  of  the  court  in  regard  to  the  trust,  make  and  render  a  just  and  true  account 
of  all  moneys  and  other  properties  received  by  him  or  them  and  the  application  thereof 
and  of  his  or  their  acts  in  the  administration  of  his  or  their  trust,  whenever  so  required 
to  do  by  the  court.  3.  The  court  shall  have  the  power  to  fix  the  amount  of  the  bond 
directed  to  be  filed  in  a  greater  amount  than  is  herein  provided  if  it  so  determines  and 
the  committee  shall,  immediately  upon  receiving  after-acquired  property  not  specifically 
covered  by  the  original  bond,  have  approved  by  the  court  and  file  a  further  bond  imder 
the  conditions  herein  set  forth.  4.  A  committee  of  the  property  cannot  enter  upon  the 
execution  of  his  duties  until  security  is  given  as  prescribed  herein.  A  committee  of  person 
cannot  enter  upon  the  execution  of  his  duties  until  security  is  given  if  required  by  the 
court.  5.  If  more  than  one  person  is  appointed  committee,  where  a  bond  is  required, 
the  court  may  in  its  discretion  require  only  a  joint  bond  for  the  amount  provided  for 
herein.    (Repealed  and  re-enacted  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

DflrifBlloii.— Code  oiv.  proc.,  1 2337,  ae  am.  by  L.  Uffhi  to  ftmds  hHUm  glYlilt  MMvltir.— Tliayer 

1887,  oh.  681,  L.  1915.  oh.  637.    First  aentenoe  rewritten,  v.  Erie  County  Savings  Bank,  160  App.  Div.  300,  145 

Imt  without  intended  change  of  substance.    See  1 154,  N.  Y.  Supp.  808. 

«Bla.  UftblUty  of  snrettes.— Johnson  v.  Ayres,  18  App. 

The  re-enactment   of   1921    made  to  correspond  to  Div.  495,  46  N.  Y.  Supp.  132;  Thayer  v.  Ene  Counfv 

code  eiv.  proc,  1 2387,  as  repealed  and  re-enacted  by  Savings  Bank,  160  App.  Div.  300.  146  N.  Y.  Supp.  808. 

I*  1990.  ch.  490.  Bond   not   retroaettTe.~Thayer   v.   Erie   Cocmty 

Kefcreiieet.— General   regulations  req>eoting   bonds  Savings  Bank,  217  N.  Y.  501. 

and  undertakingB,  C.  P.  A.,  ||  148-162;  as  to  authority  Incwse  of  bond.-'Wright  v.   Hayden,  31   Misc. 

of  surety  corporation  to  act  as  surety  for  committee,  see  116,  63  N.  Y.  Supp.  796. 
insurance  1.,  1 181. 

§  1376.  Compensatioa  of  committee. 

A  committee  of  the  property  is  entitled  to  the  same  compensation  as  an  executor, 
administrator  or  testamentary  trustee.  But  in  a  special  case  where  his  services  exceed 
those  of  an  executor  or  administrator,  the  supreme  court  or  a  county  court  witliin  the 
county  may  allow  him  such  an  additional  compensation  for  such  additional  services  as 
it  deems  just.  The  compensation  of  a  committee  of  the  person  must  be  fixed  by  the 
court  and  paid  by  the  committee  of  the  property,  if  any,  out  of  the  funds  in  his  hands. 
The  additional  compensation  authorized  by  this  section  may  be  allowed  to  the  com- 
mittee upon  any  judicial  settlement  made  by  him,  and  shall  be  for  such  additional  serv- 
ices up  to  and  including  such  settlement. 

Dflrif»tloii. — Code  dv.  proc.,  I  2338,  as  am.  by  L.  Y.  Supp.  409:  In  re  Blo8som*s  Estate,  7  N.  Y.  Supp 

1890,  ch.  516,  L.  1895.  ch.  946,  L.  1915,  oh.  652,  without  360;  In  re  Gallagher,  17  N.  Y.  Supp.  440. 

diange.  Doable  eommlMloiu.— Matter  of  Wallaoe.  172  App. 

Boferenees. — Commisnon   allowed   to  the   executor  Div.  544,  157  N.  Y.  Supp.  245. 

or  administrator  on  the  settlement  of  his  accounts,  Surr.  Addlaonal   aUowsneM. — ^Matter   of   Notman,    108 

Ct.  A.,  1 285;  committee  may  be  allowed  as  part  of  his  App.  Div.  520,  93  N.  Y.  Supp.  82;  Matter  of  Wallace, 

legal  expenses  a  sum  not  exceeding  1  per  cent,  per  annum  172  App.  Div.  544,  157  N.  Y.  Supp.  245:  Blatter  of  Ooff, 

upon  the  amount  of  his  bond,  C.  P.  A.,  §1511.  62  Misc.  510,  116  N.  Y.  Supp.  650;  Matter  of  Braycr, 

Oommlastoiis. — Matter  of  Wallace,  172  App.  Div.  57  N.  Y.  Supp.  957. 

544,  157  N.  Y.  Supp.  245;  Matter  of  Stratton,  76  Misc.  BcMTiiMnt  of  all0WMiee.~Matter  of  Cowen,  168 

584,  137  N.  Y.  Supp.  311;  Butler  v.  Jarvis,  51  Hun  248,  App.  Div.  108,  136  N.  Y.  Supp.  480.      .  ' 
4  N.  Y.  Supp.  187;  Matter  of  Board,  89  Hun  525.  35  N. 

§  1377.  Control,  duties  and  powers  of  committee. 

A  committee,  either  of  the  person  or  of  the  property,  is  subject  to  the  direction  and 
control  of  the  court  by  which  he  was  appointed,  \nth  respect  to  the  execution  of  his 
duties;  and  he  may  be  suspended,  removed,  or  allowed  to  resign,  in  the  discretion  of 
the  court.  A  vacancy  created  by  death,  removal  or  resignation  may  be  filled  by  the 
court.    But  a  committee  of  the  property  cannot  alien,  mortgage  or  otherwise  dispose  of 
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real  property,  except  to  lease  it  for  a  term  not  exceeding  five  years,  without  the  special 
direction  of  the  court  obtained  upon  proceedings  taken  for  that  purpose,  as  prescribed  in 
this  act. 

A  committee  of  the  property  may  maintain  in  his  own  name,  adding  his  official  title, 
any  action  or  special  proceeding  which  the  person  with  respect  to  whom  he  is  appointed 
might  have  maintained  if  the  appointment  had  not  been  made. 

l>Cfflvatloii.~-Code  oiv.  proo.^  |i  2339.  3340,  withoat  Cir.  Prov.  Rep.  118;  Matter  of  Butler,  8  Civ.  Proo. 

4shAnce  of  subetAiioe.    §  2339,  onsiiiaUy  partly  new,  and  Rep.   56. 

partly  from  L.  1874,  oh.  446,  tit.  2,  1 27.    1 2340,  origin-  SatpensloD  or  remotml.— Matter  of  Aiidrews,  193 

ally  revioed  from  L.  1874.  oh.  446.  tit.  2.  f  5.  N.  Y.  514.  revg.  125  App.  Div.  467.  109  N.  Y.  Supp.  831; 

Eer«r«iicef.— Security  for  ooets  in  aotiona  by  and  Matter  of  Chapman,  43  App.  Div.  231.  59  N.  Y.  Sapp. 

against  the  oommittee  of  a  person  declared  to  be  moom-  1025,  revd.  on  other  grounds.  162  N.  Y.  466;  Matter 

potent,  C.  P.  A.,  f  1523;  servioe  of  summons  on  inoom-  of  Osbom.  74  App.  Div.  113.  77  N.  Y.  Supp.  423;  Matter 

oetent.  Id..  §226.  of  Andrews,  125  App.  Div.  457,  109  N.  Y.  Supp,  831, 

CoDstmetton.— Haring  v.   Murphy,  60  Misc.  374.  revd.  on  other  grounds,  192  N.  Y.  614;  Matter  of  Griffin, 

Sn,  113  N.  Y.  Biipp,  452;  Skinner  v.  Tibbitta.  13  Civ.  5  Abb.  N.  8.  96. 

Ptoo.  Rep.  870,  Fftlae  Innrlsoniiieiit,  action  for.—Barker  v.  Wash- 

AppUeftttOB  of  last  Mrafrmph.— Koepke  v.  Brad-  burn,  200  NT  Y.  280,  affg.  128  App.  Div.  931,  113  N.  Y. 

ley.  3  App.  Div.  391.  38  N.  Y.  Supp.  707;  Moore  v.  Flagg,  Supp.   1124. 

137  App.  Div.  338,  122  N.  Y.  Supp.  174.  Aetton  bf  eommlttoe.— Walter  v.  Walter,  217  N. 

Control  of  eoort:  motborlty  mod  dutlot  of  eom-  Y.  4^Dupignae  v.  Quick,  27  Afisc.  500.  58  N.  Y.  Supp. 

mittoe.— Matter  of  Otis.  101  N.  Y.  580;  Pharis  v.  Qere,  341;  Wliite  v.  Hayden.  31  Misc.  116.  63  N.  Y.  Supp.  796; 

110  N.  Y.  336;  Johnson  v.  Ayers.  18  App.  Div.  495,  499,  Fdgenbaum  v.  Howe.  32  Misc.  514.  66  N.  Y.  Supp.  378; 

46  N.  Y.  Supp.  132;  Kent  v.  West,  33  App.  Div.  112,  Fields  v.  Fowler.  2  Hun  400;  Bechlte  v.  Railroad  Co., 

53  N.  Y.  Supp.  244;  Matter  of  Arnold.  76  App.  Div.  31  Abb.  N.  C.  483. 

126,  78  N.  Y.  Supp.  772;  Scribner  v.  Young,  111  App.  Aetton   ogalnit   eommlttM.— Rogers   v.    MoLain, 

Div.  814,  97  N.  Y:  Supp.  866;  Matter  of  Reed.  18  Mwo.  34  N.  Y.  536;  Sanford  v.  Sanfocd.  62  N.  Y.  553;  Kent  v. 

285,  41  N.  Y.  Supp.  156;  Matter  of  Horton.  18  Misc.  West.  16  App.  Div.  496.  44  N.  Y.  Supp.  901;  Dunham 

406,  42  N.  Y.  Supp.  775:  Corbin  v.  Dwyer,  30  Miso.  v.  Fitch,  48  App.  Div.  321,  62  N.  Y.  Supp.  905;  Matter 

488,  63  N.  Y.  8um>.  822;  BAediot  v.  Sliter.  82  Hun  190.  of  Wing.  2  Hun  671;  Demilt  v.  Leonard,  11  Abb.  Pr.  252; 

Zl  N.  Y.  Supp.  413;  Matter  of  Grout,  83  Hun  25.  31  N.  Crippin  v.  Culver,  13  Barb.  424;  Person  v.  Warren,  14 

Y.  Supp.  602;  Dunn  v.  Huether,  18  N.  Y.  Supp.  723,  22  Barb.  488:  Williams  v.  Cameron,  26  Barb.  172;  Matter 

of  Hopper,  5  Paige  489. 


§  1378.  Inventory  and  account  by  committee. 

The  provisions  of  the  surrogate  court  act  requiring  the  general  guardian  of  an  infant's 
property,  appointed  by  a  surrogate's  court,  to  file  in  the  month  of  January  in  each  year 
an  inventory,  account  and  affidavit,  and  prescribing  the  form  of  the  papers  so  to  be  filed, 
apply  to  a  committee  of  the  propeitty  appointed  as  prescribed  in  this  article.  For  the 
purpose  of  making  that  apphcation,  the  committee  is  deemed  a  general  guardian  of  the 
property;  the  person  with  respect  to  whom  he  is  appointed  is  deemed  a  ward,  and  the 
papers  must  be  filed  in  the  office  of  the  clerk  of  the  court  by  which  the  committee  was 
appointed,  or  if  he  was  appointed  by  the  supreme  court,  in  the  clerk's  office  where  the 
order  appointing  him  is  entered,  and,  if  the  incompetent  person  for  whom  such  committee 
is  appointed  has  been  committed  to  a  state  institution  and  is  an  inmate  thereof,  a  dupli- 
cate of  such  inventory,  account  and  affidavit  shall  be  filed  also  by  said  committee  with 
the  superintendent  or  officer  having  special  jurisdiction  over  the  institution  where  the 
Incompetent  person  is  confined.  In  every  case  where  a  committee  has  used  or  employed 
the  services  of  an  incompetent  person,  with  respect  to  whom  he  has  been  appointed  a 
committee,  or  where  moneys  have  been  earned  by  or  received  on  behalf  of  such  incom- 
petent person,  the  committee  must  account  for  any  moneys  so  earned  or  derived  from 
such  services  the  same  as  for  other  property  or  assets  of  the  incompetent  person. 


Derivation. — Code  car.  proo.,  (2341,  as  am.  bv  L. 
1894.  eh.  51,  L.  1906,  oh.  181.  L.  1915,  eh.  630,  without 
•ohange  of  eubstanoe;  originally  revised  from  R.  S.,  pt.  2, 
«h.  5,  tit.  2,  U  8,  9;  L.  1874.  oh.  446,  tit.  2,  f  3. 

Bwerenect. — ^Execution  against  eseoutor  or  adminis- 
trator to  issue  upon  leave  granted,  decedent  estate  1., 
H  151-154. 

In  general.—Matter  of  Cowen,  130  App.  Div.  365, 
114  NT  Y.  Supp.  797;  Matter  of  Stratton,  76  Miso.  584, 
137  N.  Y.  Supp.  311. 


Serrlees  of  lneompetent.~Aokerman  v.  Bethune. 
8  Miso.  126,  23  N.  Y.  Supp.  805. 

Failure  to  file  InTeniorf.— Stevens  v.  Marshall. 
23  Hun  641;  Matter  of  Hathaway,  80  Hun  186.  30  N.  Y. 
Supp.    171. 

When  account  surcbarged.— Matter  of  Anderson. 
211  N.  Y.  136,  revg.  158  App.  Div.  936, 143  N.  Y.  Supp. 
627. 

Counsel  fees  and  costs  upon  accounting.— Matter 
of  Maxwell.  170  App.  Div.  138,  155  N.  Y.  Supp.  792. 


'   §  1379.  Annual  examination  of  accounts  and  inventories. 

In  the  month  of  February  of  each  year,  the  presiding  judge  of  the  court  by  which  the 
committee  of  the  property  was  appointed,  or  if  he  was  appointed  by  the  supreme  court, 
the  county  judge  of  the  county  where  the  order  appointing  him  is  entered,  must  examine, 
or  cause  to  be  examined  imder  his  direction,  all  accoimts  and  inventories  filed  by  com- 
mittees of  the  person  and  property  since  the  first  day  of  February  of  the  preceding  year. 
If  it  appears  upon  the  examination  that  a  committee  appointed  as  prescribed  in  this 
article  has  omitted  to  file  his  annual  inventory  or  accounting,  or  the  affidavit  relating 
thereto,  as  prescribed  in  the  last  section,  or  if  the  judge  is  of  the  opinion  that  the  interest 
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of  t>he  person  with  respect  to  whom  the  committee  was  appointed  requires  that  he  should 
render  a^  more  full  or  satisfactory  mventory  or  accoimt,  the  judge  must  make  an  order 
requiring  the  committee  to  supply  the  deficiency,  and  also,  in  his  discretion,  personally 
to  pay  the  expense  of  serving  ^e  order  upon  him.  An  order  so  made  may  be  entered 
and  forced,  and  the  faOure  to  obey  it  may  be  punished,  as  if  it  were  made  by  the  court. 
Where  the  examination  of  the  accounts  and. inventories  of  committees  of  incompetent 
persons  provided  for  herein  is  made  pursuant  to  the  order  or  direction  of  a  county  Judge^ 
the  expense  of  such  examination  as  allowed  by  the  coimty  judge  directing  the  examination 
shall  be  payable  by  the  county  treasurer  of  the  county  out  of  any  court  funds  in  his 
hands,  upon  the  order  of  the  county  judge  directing  such  examination. 


iMnTAOOQ. — uooe  <»v.  proo..  |»Mi6,  80  am.  Dy  Li.  uiv.  I'M,  7»  n.  x.  supp.  77:2;  Matte 

ISOfi,  chB.  740,  946.  L.  1S99,  ch.  360,  L.  1914,  oh.  344.  L.  App.  Div.  108,  136  N.  Y.  Supp.  480. 

1916,  oh.  635,  In  part,  without  ohange;  oriciiially  reviaed         Judicial  scmttny* — Mattor  of 

from  L.  1874,  oh.  446.  tit.  2.  1 4.  last  aentenee.  403.  130  N.  Y.  Supp.  205. 
.  Annual  aiamliiatton.-^Matter  of  Arnold,  76  App. 


§  1380.  Proceedings  for  removal  of  committee. 

Where  the^  committee  fails  to  comply  with  the  order  within  three  months  after  it  is- 
made,  or  where  the  judge  has  reason  to  believe  that  sufficient  cause  exists  for  the  removal 
of  the  committee,  ^the  judge,  in  his  discretion,  may  appoint  a  fit  perscm  special  guardian 
of  the  incompetent  person  with  respect  to  whom  the  committee  was  appointed,  for  the 
purpose  of  filing  a. petition  in  his  behalf  for  the  removal  of  the  committee  and  prosecut- 
,  ipg  the  necessary  proceedings  for  that  purpose.  The  committee  may  be  compelled  in 
the  discretion  of  the  court  to  pay  personally  the  costs  of  the  proceedings  so  instituted. 

Dcrlfatlon. — Code  oiv.  proo.,  §2342,  as  am.  by  L.  L.  1916,  oh.  S35,  in  part,  without  ohange;  originany  re«- 
1895,  ehs.  746,  946.  L.  1^  oh.  350,  L.  1914,  oh.  344,     viaed  from  L.  1874.  oh.  446,  tit  2,  |4,  laat.aentenoe. 

1 1381.  Intermediate  and  final  accomiting  of  committee. 

The  following  provisions  regulate  inteimediate  and  final  accountings  of  the  committee 
of  an  incompetent  person  appointed  as  prescribed  in  this  article: 

1.  The  committee  may  apply  to  the  court  making  the  appointment  for  an  order  ta 
•permit  him  to  render  to  such  court  an  intermediate  judicial  account  of  all  his  proceedings 
affecting  the  property  of  the  incompetent  person  to  the  date  of  the  filing  thereof.  And 
the  court  upon  examination,  in  its  discretion,  may  make  an  order  directing  that  such 
account  be  filed  with  the  clerk  of  the  court  where  the  application  is  made,  on  or  before 
the  date  determined  by  the  order. 

2.  The  acooimt  to  be  filed  pursuant  to  such  order  shall  be  verified  and  contaia  a  just,, 
true  and  proper  statement  of  all  the  acts  of  the  committee,  and  an  itemized  statement 
of  the  receipts  and  disbursements  of  any  and  all  mone3rs  and  properties  that  have  come 
into  hand  covering  the  whole  of  the  period  for  which  the  accounting  is  asked.  A  summary 
statement  shall  be  included  in  the  account  and  all  vouchers  shall  be  filed  therewith. 

3.  Notice  of  the  filing  of  such  account  pursuant  to  such  order  and  of  an  application 
for  the  judicial  settlement  thereof  shall  be  given  in  the  manner  in  which  and  to  the  per- 
sons to  whom  notice  of  application  for  the  appointment  of  a  committee  of  the  person  or 
property  of  an  alleged  incompetent  person,  lunatic,  idiot  or  habitual  drunkard  is  re- 
quired to  be  given  by  this  article. 

4.  Upon  the  return  day  of  the  notice  of  such  application,  the  court  shall  have  the 
power  to  appoint  a  referee  to  take  and  state  such  accoimt  and  to  report  to  the  court, 
with  his  opinion  thereon  as  to  all  matters  embraced  in  said  account. 

5.  The  court  shall  have  power  and  it  shall  be  its  duty  to  appoint  a  suitable  person 
as  special  guardian  of  the  incompetent  person  for  the  protection  of  his  rights  and  interests- 
in  said  proceeding. 

6.  Upon  the  motion  for  a  confirmation  of  the  report  of  a  referee  appointed  pursuant- 
to  the  provisions  hereof,  or,  if  the  accounting  be  had  before  the  court,  upon  the  court's- 
detennination,  said  account  shall  be  then  judicially  adjusted,  detennined,  fixed  and  filed. 

7.  The  compensation  of  the  referee  and  of  the  special  guardian  appointed  under  the 
provisions,  of  this  section  shall  in  every  instance  be  fixed  by  the  court  to  be  paid  out  of 
the  estate,  if  any,  of  the  incompetent  person. 

8.  The  judicial  settlement  of  the  final  account  of  a  committee  shall  be  made  in  the 
same  manner,  so  far  as  may  be  applicable,  as  provided  in  this  section  for  the  judicial 
settlement  of  an  intermediate  account. 
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PD«rtfmtlon.>-Code  dv.  proo.,  12942*  u  un.  by  L.  Div.  112,  126,  53  N.  Y.  Supp.  244;  Matter  of  Bladen, 

1805,  ohs.  746,  046,  L.  ISOS,  oh.  850,  L.  1014,  oh.  344,  166  Aop.  Dhr.  748.  152  N.  tT  Supp.  882. 

L.  1016,  oh.  535,  in  part,  without  change  of  mibetanoe;  NoCtoe  on  mimllefttloD  by  eommltlM  for  dltehann. 

originaUy  leviaed  from  L.  1874.  oh.  446.  tit.  2,  1 4,  last  ^Matter  of  MoCiuker,  82  Miao.  47,  66  N.  Y.  Supp.  106. 

•entenoe.  Special  niardlaD«^Matter  of  Chi4>man,  43  App. 

Intermediate  aceoantlng.— Kent  v.  Weit,  83  App.  Diy.  281,  50  N.  Y.  Supp.  1026,  revd.  on  other  irounda, 

162  N.  V.  466. 

§  1382*  Restoration  of  property. 

Where  a  person  with  respect  to  whom  a  conunittee  is  appointed,  as  pTescribed  in  this 
article,  becomes  competent  to  manage  himself  or  his  affairs,  the  court  must  make  an  order 
discharging  the  committee  of  his  property,  or  the  committee  of  his  person,  or  both,  as  the 
case  requires,  and  requiring  the  former  committee  to  restore  to  him  the  property  remain- 
ing in  the  committee's  hands.    Thereupon  the  property  must  be  restored  accordingly. 


Babltual  dnuiliMrd.-— Matter  of  Uurned,  79  Am, 


Dcrl?atton.— Code  oir.  proo.,  1 2843,  without  ohance; 

oridnaUy  reviaed  from  L.  1874,  eh.  446,  tit.  2,  1 28.  Div.  184.  70  N.  Y.  Suk>*  1030;  a.  o.,  68  App.  Div. 

filecham  of  eonimlttea.~Matter  of  Curtin,  137  74  N.  Y.  Supp.  70;  Matter  of  Hoac.  7  Paiae  312. 
Avp.  DiT.  684, 122  N.  Y.  £Nmp.  468:  Matter  of  Dowd.  10         Practtee.— Carter  v.  Beokwith.  12  N.  YT  312;  Matter 

MiMS.  688,  44  N.  Y.  Supp.  1004;  Matter  of  Bioohoff.  37  of  Blewitt,  188  N.  Y.  148;  Matter  of  Ourtia.  100  N.  Y. 

Mlws.  734.  76  N.  Y.  Supp.  467;  Matter  of  Bruab,  61  Hun  86;  Matter  of  Newoomb,  68  App.   Div.  338,  68  N.  Y. 

108, 16  N.  Y.  Supp.  661;  Matter  of  Lowe,  10  nT Y.  Supp.  Supp.  088. 
245;  Matter  of  Oianler,  108  Miao.  433,  178  N.  Y.  Supp. 
460. 

§  1383.  Death  of  incompetent;  duty  of  committee. 

Where  a  person^  of  whose  property  a  committee  has  been  appointed,  as  prescribed  in 
this  article,  dies  during  his  incompetency,  the  power  of  the  committee  ceases;  and  the 
property  of  the  decedent  must  be  administered  and  disposed  of  as  if  a  committee  had 
not  been  appointed.  The  committee,  in  such  case,  may  render  to  the  court  by  which 
he  was  appointed  a  final  accoujlt  of  his  proceedings  touching  the  property  of  the  incom- 
petent. Notice  of  the  apphcation  for  settlement  of  such  account  shall  be  given,  in  such 
manner  as  the  court  may  direct,  to  the  sureties  on  the  official  bond  of  the  committee  or 
the  legal  representatives  of  such  sureties,  and  to  the  executor  or  administrator  of  the 
decedent,  if  any;  and  if  there  be  no  executor  or  administrator,  to  the  decedent's  husband 
or  wife,  and  heirs  and  next  of  kin,  or  if  any  of  those  persons  shall  have  died,  to  his  exec- 
utor or  administrator. 

■fftet  of  defttli  of  Incompetent.— Matter  of  Book* 
with.  87  N.  Y.  608;  Matter  of  Forkel.  8  App.  IHt.  897, 
40  N.  Y.  Supp.  847;  Downina  ▼.  Whitney,  46  App.. DiT. 
307,  61  N.  Y.  Supp.  640;  Forbell  ▼.  Denton,  63  App. 
Div.  402.  65  N.  Y.  Supp.  1120;  Matter  of  Ferris,  86  App. 
Div.  669.  83  N.  Y.  Supp.  1106,  affd.,  176  N.  Y.  607; 
Matter  of  Grout,  83  Hun  26,  31  N.  Y.  Supp.  602;  Matter 
of  Owen,  18  N.  Y.  Supp.  860;  Walrath  ▼.  Abbott.  27 
N.  Y.  Supp.  629. 

Final  aeeoont  bj  eommltfee.— Matter  of  Durida, 
191  App.  Div.  919,  181  N.  Y.  Supp.  984. 


eiv.  proo.,  12844,  ai  am.  by  L. 
1908,  oh.  271,  L.  1916,  eh.  632.  The  omitted  portions 
are  covered  by  the  preeedinc  eeetions  of  tiiis  artide, 
rebitinK  to  intermediate  aooountinc,  whioh  ia  made  ap- 
plieable  aieo  to  a  6nal  accountinc.  12844,  ariginally 
revised  from  L.  1874,  ch.  446,  tit.  2,  f  20,  in  part,  and 
R.  8.,  pt.  2,  oh.  6,  tit.  2, 1 26.  as  am.  by  L.  1874,  eh.  724. 

JanMleilon  after  deftftn  of  ineompetent,— Mat- 
ter of  Butler,  8  Civ.  Proo.  Rep.  66. 

Jurisdiction  of  soitognte^s  eomi. — ^Matter  of  HsO, 
76  Mise.  71,  184  N.  Y.  Supp.  866;  Matter  of  GarMek,  96 
MIse.  663,  161  N.  Y.  Supp,  1113. 


§  1384.  Jurisdiction  of  supreme  court  over  contracts  of  incompetents. 

The  supreme  court  shall  have  authority  to  decree  and  compel  the  specific  performance 
of  any  bargain^  contract  or  agreement  which  may  have  been  made  by  any  idiot,  lunatic 
or  habitual  drunkard,  while  such  person  was  capable  to  contract,  and  of  any  contract 
in  relation  to  lands  made  by  the  ancestor  of  such  person  from  whom  such  person  inherits 
or  takes  as  devisee  or  otherwise;  and  to  direct  the  committee  of  such  person  to  do  and 
execute  all  necessary  conveyances  and  acts  for  that  purpose;  and  in  case  the  person 
entitled  to  such  conveyance  is  the  committee  of  such  incompetent  person,  the  said  court, 
upon  the  petition  of  such  committee,  may  appoint  some  suitable  and  proper  person  to 
execute  the  said  conveyance  in  the  name  of  such  incompetent  person,  upon  payment 
by  the  vendee  of  any  sum  remaining  due  to  such  person  upon  said  contract,  or  upon  the 
fulfillment  of  the  contract  on  the  part  of  the  party  who  contracted  with  the  person  repre- 
sented by  said  committee. 

Dcrifatlon.-Oode  dv.  proc.,  1 2844a,  as  am.  bv  L.  R.  S.,  pt.  2,  oh.  6.  tit.  2, 1 22,  ss  am.  by  L.  1880,  oh.  423, 
1909,  di.  65,  without  ohaoge;  origiiiaUy  revised  nom     1 1. 
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ARTICLE  82 
Proceeding  for  disposition  of  real  pTOperty  of  infant  or  mcompetaat 


laSfi.  Aotlon  to  oomjHl  n 
1388.  Who  may  miuiiUm 
13S7.  JudgmeQt:  iiflMtCh 


B  of  nal  property  or  an  Inlarasb  thveu. 


.  .ar  wtAt«  U>  bfl  Lnoluded  Ln  aalfl. 
-.  .buy  estatea  Co  bfi  Lnoladed  in  laLfl. 
to  will  or  oonvayvnoo  pnjtdbitod- 
:   mortaAge.  nlaue  or  [«ua. 

procecwiA  itAnenlly;  aocountiac^ 
.  prooeedi  eicsediu  fivs  huodrgd  dolUn. 
.  roooBda  ot  salfi  of  proparty  of  oou-renduit  infant. 
i-,t  or  iacompetflDt  to  bo  pud  oqiully. 
L.b^rwt  ia  prouodfl  of  inf&Ql  not  in  bflinc. 
.  r  pnHHHdg  in  cue  of  d»tb  ot  infitiit  or  uuninpaMot. 
upon  TiloBBo  of  iaehut«  richt  of  dow«r. 

§  1385.  Action  to  compel  conveyance. 

In  either  of  the  following  cases,  an  action  may  I>e  maintained  against  an  infant,  or 
a  person  incompetent  to  manage  liis  aSfurs  by  reason  of  lunacy,  idiocy  or  Iiabitual  drunk- 
enness, to  procure  a  judgment  directing  a  oonveyance  of  real  property  or  (rf  an  interest  in 
real  property: 

1.  Where  the  infant  pr  incompetent  person  is  seized  or  possessed  of  the  real  property, 
or  interest  in  real  property,  by  way  of  mortage,  or  only  in  trust  for  another. 

2.  Where  a  valid  contract  for  the  sale  or  conveyance  of  the  real  property  or' interest 
in  real  property  has  been  made,  but  a  conveyance  thereof  cannot  l>e  made  by  reason 
of  the  infancy  or  incompetency  ot  the  person  in  whom  the  title  is  vested. 

Banurd.  94  N.  V.  910.  U  Abb.  N.  C.  303;  WuiMar  r. 
ArnfieU.  17S  N.  Y.  2Sa.  ™t«.  87  App,  Dt».  ISS.  71  N. 
Y.  Supp.  009:  Dannhy  ».  Fbi«o,  M  Mln.  8t8.  117  N. 
Y.  Supp.  300;  Onci  v.  Or^s,  43  Hun  Ul,  1  N.  T.  Ov— 
I  BBd   effMt.— Acrioultunl   Int   Co.   r.     453. 

§  1386.  Who  may  maintain  action. 

An  action  may  be  maintained,  in  a  case  specified  in  the  lost  section,  by  a  person  eo- 
titled  to  the  conveyance;  and,  also,  in  a  case  specified  in  subdivi^n  seoond  of  that  sec- 
tion, by  the  executor  or  administrator  of  the  person  who  made  the  contract,  or  of  a 
person  who  died  adzed  or  possessed  of  the  real  property  or  interest  in  real  property,  or 
by  an  heir  or  devisee  of  either  of  those  persons,  to  whom  the  real  property  has  descended 
or  was  devised.  The  action  may  be  maintained  by  the  committee  of  the  Lunatic  or  ottier 
incompetent  person;  but  in  that  case  the  court  must  appoint  a  special  guardian  for  the 
incompetent  person  as  required  by  law  where  an  infant  is  defendant,  and  the  proceedings 
are  the  same  as  in  a  lilie  action  ^unst  an  infant. 

DwIntlOD.— Code  dv.  proo..  f  2348,  u  un.  bv  L.     H  107. 189;  L.  1S71,  ob.  448,  tit.  2,  ||  9,  23-26;  L.  1S79. 
1883,  oh.  399,  without  shucs;  orifiDnilT  ravtHil  from     ob.  574,  H7,  S. 
R.  8..  Pt.  3.  di.  0,  lit.  2,  IfSo,  ^1  Pt-  3.  ah.  1,  tit,  3, 

§  1387.  Judgment;  effect  thereof . 

A  judgment  directing  such  conveyance  shall  not  be  rendered,  unless  the  court,  ^ter 
hearing  the  partjes,  is  satisfied  that  the  conveyance  ou^t  to  be  made.  Upon  rendering 
final  judgment  to  that  effect,  thecourt  has  power  to  direct  the  guardian  ot  the  infant's 
property,  or  the  committee  of  the  property  of  the  lunatic  or  other  ini 


art.  82 
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or  a  special  guardian  appointed  in  the  action,  to  execute  any  conveyance,  or  to  do  any 
other  act,  which  is  necessaiy  in  order  to  carry  the  judgment  into  effect. 

DMlfatloiu— Code  ohr.  kvoc..  |  3847,  without  oh*nce;  origiiiaUy  revised  from  R.  S.,  0t.  8,  oh.  1,  tit.  2,  1 169 , 
in  part,  and  pt.  2,  oh.  5,  tit.  3,  1 10. 


§  1388.  Application  to  dispose  of  real  property  or  an  interest  therein. 

In  either  of  the  following  cases,  real  property  or  a  term,  estate  or  other  interest  in  real 
property,  of  an  infant  in  being,  or  the  contingent  interest  therein  of  an  infant  not  in 
being,  or  of  a  person  incompetent  to  manage  his  affairs  by  reason  of  lunacy,  idiocy  or 
habitual  drunkenness,  or  an  inchoate  right  of  dower  in  real  property  belonging  to  an 
infant  or  an  incompetent  person  or  the  possibility  that  upon  breach  of  a  condition  a  right 
of  re-entry  will  vest  in  or  real  property  will  revert  to  an  infant  or  an  incompetent  person 
or  his  heirs  solely  or  in  common  with  others,  may  be  sold,  conveyed,  mortgaged,  released 
or  leased  as  prescribed  in  the  following  sections  of  this  article: 

1.  Where  the  personal  property,  together  with  the  income  of  the  real  property,  of  the 
infant  or  incompetent  person  are  insufficient  for  the  payment  of  his  debts  or  for  the  main- 
tenance and  necessary  education  of  himself  and  his  family. 

2. 'Where  the  interest  of  the  infant  in  being  or  the  contingent  interest  of  an  infant 
not  in  being,  or  the  interest  of  an  incompetent  person^  require  or  will  be  substantially 
promoted  by  such  disposition,  on  accotmt  of  the  real  property  or  term,  or  estate,  or  other 
interest  in  real  property  being  exposed  to  waste  or  dilapidation;  or  being  wholly  unpro- 
ductive, or  for  the  purpose  of  raiding  funds  to  preserve  or  to  improve  the  same,  or  for 
other  peculiar  reasons,  or  on  account  of  other  peculiar  circumstances. 

3.  Where  an  action  might  be  maintained  against  the  infant  or  incompetent  person  to 
procure  a  judgment  directing  the  conveyance  of  the  real  property,  or  interest  in  real 
property,  as  prescribed  in  the  preceding  sections  of  this  article. 

4.  Where  the  interest  of  the  infant  or  incompetent  person  will  be  substantially  pro- 
moted by  releasing  or  joining  with  others  in  releasing  for  a  valuable  consideration  the 
possibility  that  upon  breach  of  a  condition  a  right  of  re-entry  will  vest  in  or  real  prop- 
erty will  revert  to  the  infant  or  incompetent  person  or  his  heirs  solely  or  in  common 
with  others.  Such  possibility  is  referred  to  in  the  following  sections  of  this  article  as  a 
possibility  of  reverter. 


DMlfatfoii.— Code  dv.  proo.,  12848,  as  am.  by  L. 
1890,  oh.  237,  L.  1883.  oh.  639.  L.  1003,  oh.  154.  L.  1907. 
eh.  49,  without  ohance  of  rabotanoe;  oricinaUy  revieed 
from  R.  8.,  pt.  3.  oh.  1.  tit.  2, 11 167,  170,  175;  pt.  2,  ch. 
6,  tit.  2,  H^l>  1^  ld>  22:  L.  1864,  oh.  417,  |f  1,  5;  L. 
1869.  eh.  627;  L.  1870,  oh.  37. 

*'mU  estate*';  remalndar.^Jenkins  v.  Fahey,  73 
N.  Y.  355;  Dodce  ▼.  Stevens,  105  N.  Y.  585:  Matter  of 
Hsight,  14  Hun  176;  Matter  of  Jones,  2  Barb.  Ch.  22. 

When  Older  to  morteage  binds  after-born  ebll- 
dren.— Naureik  Realty  Co.  y.  K3ennan,  106  Mito.  430. 
174  N.  Y.  Supp.  726. 

Jnrlsdtetlonj  eompWanee  with  steiate.~Battell 
V.  Toney,  65  N.  Y.  294;  Matter  of  ValenUne,  72  N.  Y. 
184;  EUwood  ▼.  Northrup.  106  N.  Y.  172;  Loeey  v.  Stan- 
Iqr,  147  N.  Y.  560. 


Sale  or  lease  of  Infknte'  real  estete.— Forman  r. 
Marsh,  11  N.  Y.  644;  Horton  ▼.  MoCoy,  47  N.  Y.  21; 
Qcnnes  v.  Gomes,  147  N.  Y.  195;  Brown  v.  Wadsworth, 
168  N.  Y.  225;  Meiggs  v.  Hoacland.  68  App.  Div.  182. 
188,  74  N.  Y.  Supp,  234;  Matter  of  Wri^t,  Peters  A 
Co..  73  App.  Diy.  75,  76  N.  Y.  Supp.  776;  Matter  of 
Asoh.  75  App.  Div.  486,  78  N.  Y.  Supp.  561;  Johnston 
V.  Qarvey,  139  App.  EHv.  659,  124  N.  Y.  Supp.  278; 
Onderdonk  v.  Mott.  34  Barb.  106. 

Fewer  te  mortcage.— Craver  v.  Jermain.  17  Miso. 
244.  40  N.  Y.  Supp.  1056. 

Btalntenance  and  edncatlon. — ^Warren  r.  Union 
Bank  of  Roohester.  157  N.  Y.  259;  AUen  y.  Kelly,  171 
N.  Y.  1;  Hovell  v.  Noll.  10  Misc.  546,  31  N.  Y.  Supp. 
489. 


§  1389.  Who  must  make  application. 

An  application,  in  either  of  the  cases  prescribed  in  the  last  section,  must  be  made  by 
the  petition  of  the  general  guardian  or  the  guardian  of  the  property  of  the  infant;  or  by 
the  committee  of  the  property  of  the  lunatic  or  other  incompetent  person;  or  by  any 
relative  or  other  person  in  behalf  of  either.  Where  the  application  is  in  behalf  of  an 
infant  of  the  age  of  fourteen  years  or  upwards,  the  infant  must  join  therein. 

]>ertfatlon.~-Code  o  v.  proa.,  1 2349,  as  am.  by  L.         Appllcatton.— Cole  v.  Gourlay,  79  N.  Y.  527;  O'Re- 
1905,  eh.  484,  first  two  sentonoes  without  ohan|^.    Re-     illy  r.  King,  28  How.  Pr.  408. 

msinifiiir  <rf  section  included  in  rules  of  civil  praetice,  296.         "^ — " —m^*-   -^~^—^~ 

1 2840.  originally  revised  from  R.  8..  pt.  3.  ch.  1,  tit.  2, 
10167,  170;  175;  pt.  2,  ch.  5,  tit.'  2,  ff  H.  16,  19, 
S;  L.  1864.  ch.  417,  U  1>  5;  L.  1869,  ch.  627;  L.  1870, 
sh.  87. 


Compliance  wtth  statute.— Newton  v.  Evers,  68 
ftliso.  354.  123  N.  Y.  Supp.  1009;  Rosenfeld  v.  Miller, 
131  ^p.  Div.  282.  115  K.  Y.  Supp.  692. 

Nonce. — ^Agricultural  Ins.  Co.  v.  Bernard,  96  N.  Y. 
525. 


§  1390.  Infant  deemed  a  ward  of  court 

From  the  time  of  the  filing  of  a  petition^  by  or  in  behalf  of  an  infant,  praying  for  an 
order  directing,  a  conveyance,  or  a  sale,  mortgage  or  lease  of  his  real  property,  or  of  an 
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interest  in  real  property,  the  infant  is  considered  a  ward  of  the  court  with  respect  to 
that  real  property  or  interest  and  the  income  and  proceeds  thereof. 

Dflrif»tton.~Code  dv.  proc.  1 2360,  without  ohADie;        In  fMMnL— Mutter  of  Prioe»  67  N.  Y.  S21;  ?M|dft 
oricinaUy  revised  from  R.  S.,  pt.  3,  oh.  1,  tit.  2,  1 179.     ▼.  Erbert,  17  Abb.  Pr.  9M, 
first  olause. 

§  1391.  Appointment  of  committee  of  incompetent  prerequisite  to  grant  of 
application. 

An  application  to  sell,  mortgage,  release  or  lease  real  property,  or  an  interest  in  real 
property,  of  a  limatic,  idiot  or  habitual  drunkard,  cannot  be  granted  unless  a  committee 
of  his  property  has  been  appointed. 

DttlTrntton.— Code  dv.  proo..  f  2851,  bm  am.  by  L.     vised  from  R.  S.,  pt  2,  oh.  5,  tit.  2,  f  14;  L.  1864.  ob. 
1893,  oh.  639.  L.  1903.  oh.  M8,  L.  1907,  oh.  49.  L.  1916,      417.  |  2;  L.  1874,  oh.  446,  tit  2.  ||  7.  20. 
eh.  241,  first  sentenoe,  without  ohance;  originally  re- 

§  1392.  Application  by  husband  to  release  inchoate  right  of  dower  of  incom- 
petent. 

Where  an  application  is  made  to  release  an  inchoate  right  of  dower,  application  must  be 
made  by  the  husband  of  the  lunatic,  idiot  or  habitual  drunkard  and  may  be  made  before 
or  after  a  committee  has  been  appointed,  except  that  application  may  be  made  by  the 
committee  of  the  property  of  the  lunatic,  idiot  or  habitual  drunkard  in  any  case  where, 
at  the  time  of  the  application,  the  property  to  which  the  inchoate  right  of  dower  attaches 
has  already  been  sold  by  the  husband,  and  the  wife  has  not  joined  in  the  conveyance 
or  otherwise  released  her  inchoate  right  of  dower.  When  the  application  is  made  by  the 
husband,  the  court  may  appoint  him  sj^cial  guardian,  and  he  must  give  security  for  the 
faithful  performance  of  the  trust. 

Dflrif»tton. — Code  oiv.  prooM  1 2351,  as  am.  by  L.         BcfereneM. — Am  to  seourity  required  on  the  sale  of 

1898,  oh.  639,  L.  1903.  oh.  368,  L.  1907,  oh.  49,  L.  1915,  the  real  estote  of  an  infant,  roles  of  dvil  pra^ee,  41; 

eh.  241,  in  part,  without  ohuoge  of  substance.    For  orig-  regulations     of    bonds  and   undsrtakincs,  C.    P.    A., 

inal  derivation  see  §1391,  ante.  U  14&-162. 

§  1393.  Security  of  committee  or  special  guardian  of  incompetent. 

Upon  an  application  to  sell,  mortgage,  release  or  lease  real  property,  or  an  interest  in 
real  property  of  a  lunatic,  idiot  or  habitual  drunkard,  if  it  is  nuuie  by  the  committee, 
the  committee  must  give  security  conditioned  for  the  faithful  discharge  of  his  trust;  for 
the  paying  over  and  investing  of,  and  accounting  for,  all  moneys  received  by  him  in  the 
special  proceeding,  according  to  the  direction  pf  any  court  having  authority  to  give  direc- 
tions in  the  premises;  and  for  the  observance  of  the  directions  of  the  court  in  relation 
to  the  trust.  If  the  application  is  made  by  any  other  person,  an  order  must  be  made 
thereupon  requiring  the  committee  to  show  cause  why  he  should  not  give  such  security. 
If,  after  hearing  the  committee,  the  court  is  of  the  opinion  that  there  is  a  probable  cause 
for  granting  the  application,  it  may  make  an  order  requiring  the  committee  to  give  such 
security;  or,  if  the  committee  so  elects,  or  fails  to  give  security  as  directed  in  the  order, 
it  may  appoint  a  suitable  person  to  be  the  special  guardian  of  the  incompetent  person 
with  respect  to  the  proceedings,  who  must  thereupon  give  such  security. 

Derivation.— Code  dv.  proo.,  {2351,  as  am.  by  L.  Conditions  of  bond.->Johnson  ▼.  Ayres,  18  App. 

1893.  ch.  639,  L.  1903,  ch.  3^,  L.  1907.  eh.  49.  L.  1915.  Div.  495,  46  N.  Y.  Supp.  182;  Allen  v.  KsUy,  55  App. 

oh.  241.  in  part,    without   oliange  of  substanoe.     The  Div.  454.  67  N*  Y.  Supp.  97. 

seeurity  required  and  the  forms  and  requisites  of  the  nUlaro  to  eiocuto  bond. — CorUn  v.  Dwyer,  80 

bond  are  presoribed  by  rules  of  dvil  praetioe.  25.  and  Miso.  488,  63  N.  Y.  Supp.  822,  mod.,  57  App.  Tnt,  630, 

1 154,  ante.    For  original  derivation  of  f  2351  see  f  1391,  68  N.  Y.  Supp.  1136. 

ante.  Special  guardian.— Battell  v.  Toney,  65  N.  Y.  204. 

§  1394.  Special  guardian  for  infant. 

Upon  an  application  to  sell,  mortgage,  release  or  lease  real  property  or  an  interest 
in  real  property  of  an  infant,  the  court  must  appoint  a  suitable  person  to  be  the  special 
guardian  of  the  infant  with  respect  to  the  proceedings,  who  must  thereupon  give  security 
for  the  faithful  performance  of  his  trust.  Any  trust  company  authorizeid.  by  the  laws  of 
this  state  to  act  as  general  guardian  of  the  estate  of  an  infant  without  ipving  security  may 
be  appointed  such  special  guardian  and  in  such  case  the  court  in  the  order  of  appoint- 
ment may  dispense  with  the  giving  thereof. 
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^  DcriYaltoii.— Code  dv.  proo..  12852,  u  am.  by  L.  Nattonal  teiik  '^m  nUtoMe  Mrtoii."—MBtt«r  of 

IWS,  eh.  269,  L.  1907,  oh.  49.  withoat  ohange  of  sub-  MoOineAttz.  109  Miso.  75,  179  N.  T.  Supp.  00. 

•taDM:  origiiiany  rvviatd  fran  It.  8.,  pi.  8,  eh.  1,  tit.  2,  Bond  w  gpoctal  naraten.— AcrieaJtunl  Ins.  Go. 

HnL  172.  ▼.  Bonatd,  26  Hun  aCn.  revd.  on  other  grounds,  95  N.  T. 

■HcraiMS. — ^Bond   of  ipeoial  sunrdlan   upon  pro*  585. 

oeedin^i  to  aell  reftl  estate,  rulea  of  chril  prsotiee.  41;  Bond  of  fmcral  nuurdtoii.~Allen  v.  Kelly.  55  App. 

power*  generally  of  a  bank  or  trust  oompany  to  act  as  Diy.  454,  67  N.  Y.  Supp.  97;  Blanehard  y.  BlanehMd, 

Siiard]an.banktagl.,  i  106,  subd.  8, 1 185,  snbd.  6.  88  Miso.  284,  67  N.  yT  Supp.  478. 

§  1395.  Referee  to  biquire  into  the  application. 

Upon  the  presentation  of  the  petition,  and  the  filing  of  the  bond  or  undertaking  where 
the  filing  of  etich  a  bond  or  undertaking  shall  be  necessary,  the  court  must  make  an 
order  appointing  a  suitable  person  a  referee  to  inquire  into  the  merits  of  the  application. 
The  referee  must  examine  into  the  truth  of  the  allegations  of  the  petition,  hear  the  alle- 
gations and  proofs  of  all  persons  interested  in  the  property,  or  otherwise  interested  in 
the  application,  and  report  his  opinion  thereupon,  together  with  the  testimony,  with 
all  convenient  speed.  If  at  any  time  during  the  pendency  of  the  proceeding  or  before  the 
■deed,  mortgage,  lease  or  release  is  delivered,  it  shall  appear  to  the  court  that  the  security 
given  in  such  proceeding  by  the  committee  or  special  guardian  of  the  incompetent  or  infant 
is  not  sufi&cient  in  amount  or  in  other  particulars  does  not  comply  with  the  requirements  of 
this  act  or  of  the  rules  of  civil  practice,  the  court  may  by  order  require  the  filing  of  other 
or  additional  security  without  prejudice  to  any  of  the  proceedings  theretofore  had.  Such 
^ditional  or  other  security  shall  be  given  and  filed  within  ten  days  after  the  entry  of  such 
order  and  thereupon  it  shall  have  the  same  force  and  effect  as  if  it  had  been  filed  before  the 
entry  of  the  order  appointing  a  referee.    (Am.  by  L.  1922,  ch.  117,  in  effect  Sept.  1,  1922.) 

Dovlvatloii. — Code  dv.  proo.,  §2854,  as  am.  by  L.  WlMO  rgfcrence  essentUL—Matter  of  Valentine* 

1893,  ch.  268,  without  change  of  substance;  originaUy  72  N.  Y.  184;  EUwood  v.  Northrup.  106  N.  Y.  172;  Hege* 

yeviaed  from  R.  8.,  pt.  2,  oh.  5,  tit.  2,  1 12:  pt  3,  oh.  1,  man  ▼.  Stearns  Realty  Co.,  117  App.  Div.  754,  102  N- 

tit.  2. 1 174;  L.  1864,  ch.  417, 1 4;  L.  1874,  ch.  446,  Ut.  2,  Y.  8npp.  1025.  aflTd.,  192  N.  Y.  557. 

if  8,  18,  and  tit.  1.  188.  SmmH  of  nrciM  iiot  MiidlDg,---Matter  of  Wyokoff, 

In  |racnl.—Title  Guarantee  A  Tkust  Co.  y.  Ruder-  50  Miso.  190,  100  N.  Y.  Supp.  41*. 
hausen,  164  N.  Y.  Supp.  15;  Aldrioh  ▼.  Funk,  48  Hun 
967,  1  N.  Y.  Supp.  641. 

§  1396.  Final  order. 

Upon  the  filing  of  the  referee's  report,  and  after  examining  into  the  matter,  the  court 
must  make  a  final  order  upion  the  application.  In  a  proper  case,  a  final  order  confirming 
the  referee's  report  must  direct  that  the  real  property,  or  term,  estate,  possibility  of 
reverter  or  other  interest  in  real  property,  or  a  part  thereof,  or  an  inchoate  right  of 
-dower  therein,  as  is  necessary  or  as  justice  requires,  be  mortgaged,  let  for  a  term  of  years, 
sold,  released  or  conveyed  by  the  special  guan^n  appointed  as  prescribed  in  this  article 
or  by  the  committee  of  the  property  of  the  lunatic  or  other  incompetent  person.  The 
final  order  must  also  contain  such  directions  respecting  the  time,  manner  and  conditions 
of  the  sale,  release  or  conveyance  directed  thereby,  as  the  court  thinks  proper  to  insert 
therein. 

llCfflY»tloii.-<:k>de  oiy.  proc.,  1 2355,  as  am.  by  L.  Gontenti  of  Inal  order.— Matter  of  Hyatt,  UN* 

1803,  oh.  639.  L.  1907,  oh.  49,  without  change;  originaUy  Y.  52;  Cole  ▼.  Gourlay.  79  N.  Y.  527;  Agricultural  Ins- 

Tsrised  from  R.  8..  pt.  2.  oh.  5.  tit.  2,  ||  18,  16,  la  19,  Co.  ▼.  Barnard,  96  N.  Y.  525;  BatteU  v.  BurriU,  10  Abb- 

90,  22;  pt.  8,  oh.  1.  tit.  2,  ||  167,  175:  L  1864.  eh.  417.  N.  8.  97.  a«Fd..  50  N.  Y.  18. 
}5;  L.  1874,  oh.  446,  tit.  2,  U^.  10.  22,  28,  26,  and  tit. 
1.  |8& 

§  1397.  Report  and  confirmation  of  agreement  and  of  conveyance. 

Before  a  sale,  mortgage,  release  or  lease  can  be  made  pursuant  to  the  final  order,  the 
special  guardian  or  the  conunittee  must  enter  into  an  agreement  therefor,  subject  to 
the  approval  of  the  court,  and  must  report  the  agreement  to  the  court  under  oath.  Upon 
the  confirmation  thereof  by  the  order  of  the.  court,  he  must  execute,  as  directed  by  the 
court,  a  deed,  mortgage,  release  or  lease.  Where  the  final  order  directs  the  execution  of 
a  conveyance  in  the  first  instance  for  the  purpose  of  fulfilling  a  contract,  or  because  the 
property  is  held  by  way  of  mortgage,  or  in  trust  only,  the  guardian  or  committee  execute 
mg  the  conveyance  must  report  the  convey<»nce  to  the  court  under  oath. 

D«iYatioil.~Code  civ.  proo.,  {  2356.  as  am.  by  L.  Ovftl  agreement.— Blanehard  v.  Blanehard.  33  Miso. 
1893,  eh.  639.  without  change;  onginaUy  revised  from  284.  67  N.  Y.  Supp.  478;  Hardie  v.  Andrews.  13  Civ. 
R.  8.,  pt.  8.  oh.  1,  Ut.  2.  U  176,  177:  L.  1864,  oh.  417.      IVoc.  Rep.  418. 

WB,  7;  and  L.  1874,  eh.  446,  tit.  2.  ||  10.  11.  Afrccmcnt  for  m   mortgage.— BatteU  v.  Torrey, 

65  n7y.  294. 

§  1398.  When  particular  estates  to  be  included  in  sale. 

Where  the  real  property,  or  the  estate,  term  or  other  interest  in  real  property,  directed 
to  be  sold,  is  subject,  absolutely  or  contingently,  to  a  right  of  dower  or  an  estate  for  life, 
or  is  subject  to  an  estate  for  years,  in  the  whole  or  any  part  thereof,  the  person  having 
the  prior  right  or  estate  may  manifest  in  writing  his  consent,  either  to  receive  from  the 


§§1399-1402  CIVIL  PRACTICE  ACT  art.  82 

proceeds  of  the  sale  a  gross  sum  to  be  fixed  according  to  the  principles  of  law  applicable 
to  annuities,  in  satisfaction  of  his  right  or  estate,  or  to  have  a  proportionate  share  of  the 
proceeds  of  the  sale  invested,  and  the  interest  thereof  paid  to  him,  from  the  time  of  the 
investment  or  of  the  commencement  of  his  right  or  estate,  as  justice  requires,  until  the 
determination  of  his  right  or  estate.  Upon  filing  the  consent  with  the  clerk,  the  final 
order,  in  the  discretion  of  the  court,  may  direct  a  sale  of  the  entire  property  to  which 
the  right  or  estate  attaches.  In  such  a  case,  the  court,  after  the  sale,  must  ascertain 
the  value  of  the  right  or  interest  of  the  person  so  consenting;  and  the  final  order  either 
must  direct  the  payment,  from  the  proceeds  of  the  sale,  of  the  gross  sum  so  ascertained 
as  the  value,  or  the  investment  of  a  just  proportion  of  the  proceeds  and  the  payment 
to  hinl  of  the  interest  thereof.  But  such  a  gross  sum  shall  not  be  paid,  nor  shall  such 
an  investment  be  made,  until  an  effectual  release  of  the  right  or  estate  of  the  person  so 
consenting,  executed  to  the  satisfaction  of  the  court,  and  duly  acknowledged  or  proved, 
and  certified,. in  like  manner  as  a  deed  to  be  recorded  in  the  coimty,  has  been  filed  with 
the    clerk. 

DcrlTatlon.— Code  dv.  proo.,  1 2362,  without  chance;         Cartefljr.— Matter  of  Baird,  30  Miao.  668,  64  N.  Y. 
origiDaUy  revised  from  R.  S..  pt.  3,  eh.  1,  tit.  2,  f|  181,      Snpp.  331. 
182;  L.  1864.  eh.  417.   ff  11,  12;  L.  1874,  oh.  446,  tit.  2, 
H  13,  16,  16. 

§  1399.  When  reversionary  estates  to  be  included  in  sale. 

Where  the  interest  of  the  infant,  or  of  the  lunatic  or  other  incompetent  person,  con- 
sists of  a  right  of  dower  or  an  estate  for  life,  or  for  years,  the  final  order  may  authorize 
the  special  guardian  or  committee  to  join,  with  the  person  or  persons  holding  the  reversion- 
ary estate,  in  a  conveyance  of  the  property  to  which  the  interest  attaches,  so  as  to  re- 
lease the  right  of  dower,  or  fully  convey  the  particular  estate,  on  receiving  from  the  pro- 
ceeds of  the  sale  a  gross  sum  in  satisfaction  of  that  interest,  or  a  proportionate  part  of 
the  proceeds,  to  be  invested  imtil  the  determination  of  the  particular  estate;  and,  in 
either  case,  to  be  ascertained  as  prescribed  in  the  last  section.  Where  a  proportion  of 
the  proceeds  is  so  received  by  the  guardian  or  committee  for  investment,  the  final  order 
must  provide  for  the  investment  thereof  until  the  determination  of  the  particular  estate^ 
and  then  for  the  payment  thereof  to  the  person  entitled  thereto. 

DcrlTmtlon. — Code  eiv.  proo.,  1 2363,  without  ohange. 

§  1400.  Sale  contrary  to  will  or  conveyance  prohibited. 

Real  property,  or  an  interest  in  real  property,  shall  not  be  sold,  leased  or  mortgaged, 
as  prescribed  in /this  article,  contrary  to  the  provisions  of  a  will  by  which  it  was  devised, 
or  of  a  conveyance  or  other  instrument  by  which  it  was  transferred,  to  the  infant  or 
incompetent  person. 

l>erlYmtloii.— Code  civ.  proe.,  f  2357,  without  change;  stein  v.  Werbeloviky,  198  App.  Div.  428»  184  N.  Y.  Supp. 

(iricinally  revised  from  R.  S.,  pt.  3,  ch.  1,  tit.  2,  ||  176,  330. 

177;  L.  1864,  ch.  417,  U  6,  7;  L.  1874.  ch.  446,  tit.  2,  Prohlbltloii  anlnit  Mle.— Matter  of  Aaeh,  76  App. 

II 10,  11.  Div.  486.  78  N.  Y.  Supp.  661;  Muller  v.  Struppnuuk,  6 

AppUcatloii.— Wood  ▼.  Mather,  38  Barb.  473;  Ep-  Abb.  N.  C.  343. 

§  1401.  Effect  of  deed,  mortgage,  release  or  lease. 

A  deed,  mortgage,  release  or  lease  made  in  good  faith,  as  prescribed  in  this  article^ 
either  upon  an  application  in  behalf  of  the  infant  or  an  incompetent  person,  or  pursuant 
to  the  directions  contained  in  a  judgment  rendered  against  him,  has  the  same  validity 
and  effect  as  if  executed  by  the  person  in  whose  behalf  it  was  executed,  and  as  if  the 
infant  was  of  full  age  or  the  lunatic,  idiot,  or  habitual  drunkard  was  of  sound  mind  and 
competent  to  manage  his  or  her  affairs.  The  same  shall  be  valid  and  effectual  to  vest 
in  any  purchaser  or  purchasers  any  interest  therein  of  any  infant  not  in  being  at  the  time 
of  the  said  sale,  and  any  mortgage  so  executed  shal  be  a  valid  lien  and  charge  upon  the 
contingent  interest  of  any  infant  not  in  being  at  the  time  of  the  execution  and  delivery  of 
the  same.  A  release  of  an  inchoate  right  of  dower  as  authorized  by  this  article  ^all 
have  the  same  effect  as  if  the  wife  had  joined  with  the  husband  in  a  deed  or  conveyance 
of  the  property  affected  thereby  and  had  duly  acknowledged  the  same  in  the  manner 
required  by  law  to  pass  the  estate  of  married  women. 

DflriTatlon.~Code  dv.  proo.,  |  2358.  ai  am.  by  L.        Ib  general.— Matter  of  Valentine,  72  N.  Y.   184; 

1893,  ch.  639.  L.  1906,  eh.  127.  L.  1907.  oh.  49,  without  Agricultural  Ina.  Co.  v.  Barnard,  96  N.  Y.  525;  Hardi* 

change  of  aubetanoe;  originaUy  reviaed  from  R.  S.,  pt.  2,  v.  Andrews,  13  Civ.  Proe.  Rep.  418. 
ch.  5,  tit.  2, 1 21:pt.  2.  ok.  1,  tit.  2,  ||  168,  178;  L.  1864, 
eh.  417,  i  8;  L.  1874.  di.  446.  tit.  2,  ||  12  and  25. 

§  1402.  Proceeds  of  sale  deemed  real  property. 

A  sale  of  real  property,  or  of  an  mterest  in  real  property  other  than  a  possibility  of 
reverter,  of  an  infant  or  incompetent  person,  made  as  prescribed  in  this  article,  does  not 
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give  to  the  infant  or  incompetent  person  any  other  or  greater  interest  in  the  proceeds 
of  the  sale  than  he  or  she  had  in  the  property  or  interest  sold.  Those  proceeds  are 
deemed  property  of  the  same  nature  as  the  estate  or  interest  sold  until  the  infant  arrives 
at  full  age  or  the  incompetency  is  removed.  The  proceeds  of  the  release  of  a  possibility 
of  reverter  shall  be  deemed  and  treated  as  if  they  were  proceeds  of  real  property  of  which 
the  infant  was  seized  and  possessed. 

DerlfStloii.— Code  dy.  nroe.,  1 2850.  as  aan.  by  L.  Waltath  y.  Abbott,  75  Hun  445,  27  N.  Y.  Siipp.  620; 

1802,  eh.  528,  L.  1007,  oh.  40,  fint  tlirce  M&tenoea,  with-  Matter  of  Street  Openinc,  80  Hun  525,  35  N.  T.  Supp. 

out  change:  originally  reviaed  from  It  8..  pt.  8,  eh.  1,  400;  Flynn  y.  Lynch,  23  Ciy.  Proc.  Rep.  360{  Matterlof 

tit.  2,|l$b;  L.  1864,  ch.  417.»|  10;  L.  1874.  ch.  446,  tit.  2,  Sarles,  111  Mise.  571.  181  N.  Y.  Supp.  008. 

1 14.  Eqalteble  conTcnton* — Matter  of  McMillan,   126 

In  tencna^—Ford  y.   livingston,   140  N.  Y.   162;  App.  Div.  155.  110  N.  Y.  Supp.  622,  affd..  103  N.  Y. 

Matter  of  McKay,  37  Miac  6^75  N.  Y.  Supp.  1060;  651;  Brandeth  v.  Bimndeth,  54  Mim.  158,  162,  103  N. 

Matter  of  Reeye,  38  Mice.  400.  77  N.  Y.  Supp.  036;  Y.  Supp.  1074. 

§  1403.  Disposition  of  proceeds  generally ;  accounting. 

The  court,  by  order,  must  direct  the  disposition  of  the  proceeds  of  such  a  sale,  mortgage, 
release  or  lease.  It  must  direct  the  investment  of  any  portion  thereof  belonging  to  the 
infant  or  incompetent  person  which  is  not  needed  for  the  payment  of  debts,  or  the  safe- 
keeping, or  the  immediate  maintenance  and  education  of  himself  or  his  family,  or  for 
the  preservation  or  improvement  of  his  real  property  or  his  interest  in  real  property. 
It  must  require  a  report,  imder  oath,  of  the  disposition  and  investment  thereof  to  be 
made  as  soon  as  practicable,  and  must  compel  periodical  accounts  to  be  rendered  there- 
after by  each  person  who  is  intrusted  with  the  proceeds  or  any  part  thereof. 

Where  the  portion  of  the  proceedings  arising  upon  such  sale  which  belongs  to  an 
infant,  residing  within  or  without  the  state  does  not  exceed  one  himdied  and  fifty  dollars, 
and  the  father  or  mother,  or  both,  of  such  infant  be  living,  the  court  may  direct  that 
the  same  be  paid  over,  for  the  use  and  benefit  of  such  infant,  to  such  father  or  mother. 

DwffStton. — Code  dy.  proe.,  f  2361.  as  am.  by  L.         Rtferenee. — When  proceeds  paid  to  general  guardian, 
1880,_dL  237,  L^  1803.  di.  63e,.K  1003,  eh.  368,  L.  1006,     rules  of  dvil  practice,  200. 

Appncailoii  of  proceeds.— ^Hunt  ▼.  Hunt.  58  N.  Y. 
666:  Atienv.  Kelly,  171  N.  Y.  1.6;  Swartwout  y.  Oaks* 
52   Barb.   622. 
Ltobinty  of  sureties.— AUen  t.  Kdly,  171  N.  Y.  1. 


eh.  127,  L.  1007,  eh.  40,  L.  1015,  eh.  620,  L.  1010.  oh. 
274,  in  part,  without  ehange:  cricinaUy  reyised  m>m 
R.  S..  pt.  3.  di.  1.  tit.  2. 1 170,  in  part:  pt.  2,  oh.  5,  tit.  2, 

814, 17;  L.  1864.  eh.  417,  ||  2,  0:Lri874.  eh.  446,  tit.  2. 
7,  13,  20. 


§  1401.  Disposition  of  proceeds  exceeding  five  hundred  dollars. 

If  the  proceeds  of  the  sale  of  real  property,  or  interest  in  real  property,  of  an  infant, 
exceed  five  hundred  dollars,  and  the  guardian  has  not  given  security  by  mortgage  upon 
real  estate,  he  shall  bring  the  proceeds  into  court,  or  invest  the  same  under  the  direction 
of  the  court,  for  the  use  of  the  infant;  and  the  guardian  shall  be  entitled  to  receive  only 
60  much  of  the  interest  or  income  thereof,  from  time  to  time,  as  may  be  necessary  for  the 
support  and  maintenance  of  the  infant,  without  the  order  of  the  court. 

Dei  If  Allon.— General  rules  of  iiraetioe  58,  in  part,  without  change. 

§  1406.  Pa]rment  of  proceeds  of  sale  of  property  of  non-resident  infant 

In  the  case  of  an  infant  residing  without  the  state,  and  having  in  the  state  or  coimtry 
where  he  or  she  resides  a  general  guardian  or  person  duly  appointed  under  the  laws  of 
such  state  or  country  to  the  control,  and  entitled  by  the  laws  of  such  state  or  country 
to  the  custody,  of  the  money  of  said  infant,  the  court,  upon  satisfactory  proof  of  such 
factfl  and  of  the  sufficiency  of  the  bond  or  security  given  by  such  general  guardian  or 
person  in  such  state  or  country,  by  the  certificate  of  a  judge  of  a  court  of  record  of  such 
state  or  country,  or  otherwise,  may  direct  that  the  portion  of  such  infant  arising  upon 
a  sale  pursuant  to  this  article  shall  be  paid  over  to  such  general  guardian  or  person. 

IkHistton. — Code  dv.  proe.,  1 2861,  as  am.  by  L.     274.  in  part,  without  dhange  of  substanoe.    For  oriiinal 
1800,  eh.  287.  L.  1803.  oh.  6%.  L.  1003,  eh.  868,  L.  1006.     derivation  of  1 2361  see  1 1403,  ante, 
ch.  127.  L.  1907.  eh.  49,  L.  1015,  eh.  620,  L.  1010,  oh. 

§  1406.  Debts  of  infant  or  incompetent  to  be  paid  equally. 

In  the  application  of  money  arising  from  a  sale,  mortgage  or  lease  made  for  the  pur- 
pose of  playing  debts,  as  prescribed  in  this  article,  the  special  guardian  of  the  infant  or 
the  committee  of  the  property  of  the  incompetent  person  must  pay  all  debts,  in  equal 
proportion,  without  giving  a  preference  to  a  debt  founded  upon  a  specialty  or  upon  which 
judgment  has  been  taken. 
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DortfAtlon.— Code  dv.  proo.,  1 2364.  without  ehAB«;        In  ftiMnL— M«tt<r  of  Oti%  101  N.  Y.  080;  hUUm 
origfauOly  reviMd  from  R.  a,  pt.  2,  oh.  5,  tit.  2,  1 16;~L.     of  Horton,  18  ImBm.  406.  42  N.  T.  Supp.  776. 
imTS,  446.  tit.  2,  §21. 

§  1407.  Contingent  interest  in  proceeds  of  infant  not  in  being. 

In  case  by  any  contingency,  infants  not  in  being  may  thereafter  become  possessed  of 
any  interest  in  premises  sold,  mortgaged  or  leased  pursuant  to  this  article,  the  court, 
in  case  of  a  sale,  shall  cause  the  proceeds  of  the  sale,  after  pa3ring  the  costs  and  expenses 
of  the  same,  to  be  placed  at  interest  for  the  benefit  of  the  persons  who  are  or  who  ulti- 
mately may  be  entitled  to  the  same,  and  shall  not  authorize  the  distribution  of  the  same 
in  advance  of  said  contingency,  except  upon  a  petition  of  some  person  entitled  thereto 
and  upon  filing  a  bond  in  such  penalty  as  the  court  shall  direct,  with  two  or  more  sureties 
approved  by  the  court,  and  conditioned  that  in  case  of  any  contingency  by  which  any 
infant  not  then  in  being  shall  thereafter  become  entitled  to  any  of  the  proceeds  of  the 
sale,  that  said  petitioner  will  pay  to  said  person  or  persons  his  or  their  proportionate 
share  of  the  money  so  paid  over  to  said  petitioner;  and  in  the  case  of  the  mortgaging  of 
said  real  estate,  the  proceeds  of  the  same,  after  paying  costs  and  expenses,  shall  be  paid 
out  and  disbursed  under  the  direction  of  the  court  only  for  the  purpose  of  paying  lawful 
charges  thereon,  or  repidring,  improving,  building  upon  or  otherwise  enhancing  in  value 
any  real  estate  so  mortgaged  as  aforesaid. 

DorlTStlon. — Code  dy.  proo..  12361,  m  am.  by  L.     274,  in  pArt,  without  ehaofe.    Fororigiiud  dariTatioa  of 
1800.  oh.  237.  L.  1803.  oh.  6^.  L.  1003.  eh.  368.  L.  1006.     1 2361  eee  1 1403.  ante, 
eh.  127.  L.  1007.  eh.  40.  L.  1015.  eh.  620.  L.  1010,  eh. 

§  1408.  Disposition  of  proceeds  in  case  of  death  of  infant  or  inconq^etent 

If  the  infant  should  die  before  arriving  at  full  age,  or  the  incompetent  person  should 
die  before  the  incompetency  is  removed  not  leaving  any  personal  property,  or  not  leav- 
ing sufficient  personal  property  to  pay  funeral  expenses  and  expenses  that  may  be  neces- 
sary or  necessarily  incurred,  then  in  either  or  each  case,  the  proceeds  are  to  be  deemed 
personal  property  so  far  as  may  be  necessary  to  pay  the  funeral  and  other  necessary 
expenses.  The  proceeds  are  to  be  paid,  upon  order  of  the  surrogate's  court  or  court 
having  jurisdiction  of  the  estate  of  the  deceased,  to  an  administrator  appointed  by  the 
surrogate  to  administer  upon  decedent's  estate,  and  after  paying  all  funeral  expenses,  and 
expenses  of  administration  and  any  indebtedness,  the  remainder,  if  any  there  be,  upon 
the  order  of  the  surrogate,  shall  be  paid  into  the  hands  of  the  trustee  who  held  the  same, 
to  be  distributed  as  the  law  directs. 

DcrfTmtton.— Code  dr.  proe..  12860.  as  am.  by  L.     aeema  to  be  now  obeolete,  and  is  omitted.    For  orisinal 
1802,  eh.  523.  L.  1007,  eh.  49.  in  part,  withoat  chance  of     derivation  of  1 2860  eee  1 1402.  ante, 
■obatanee.    The  laet  aentenee  was  added  in  1802  and 

§  1409.  Proceedings  upon  release  of  inchoate  riglit  of  dower. 

Where  an  inchoate  right  of  dower  is  released  as  prescribed  in  this  article  and  such 
release  is  to  accompany  a  sale  by  the  husband  of  the  property  to  which  the  inchoate 
right  of  dower  attaches,  the  court  shall  make  an  order  requiring  one-third  of  the  amount 
realized  on  the  sale  of  the  property  to  which  the  inchoate  right  of  dower  attached  to  be 
invested  by  the  special  guardian,  or  paid  into  the  court  to  be  held  for  the  benefit  of  the 
husband  during  his  life  and  upon  his  death  for  the  benefit  of  the  wife  during  her  life, 
or  the  court  may  direct  said  amounts  to  be  paid  to  the  husband  upon  his  giving  a  bond 
in  the  penalty  of  at  least  double  the  amoimt  so  received  for  such  release,  with  at  least 
two  sureties,  who  shall  justify  in  double  the  amoimt  of  such  penalty,  conditioned  for 
the  repayment  as  the  court  shall  direct  by  his  executors  or  administrators  of  such  amount 
upon  the  death  o(  the  husband.  Where  an  inchoate  right  of  dower  is  released  as  pre- 
scribed in  this  article,  and,  at  the  tune  of  the  application,  the  property  to  which  the 
inchoate  right  of  dower  attaches  has  already  been  sold  by  the  husband,  and  the  wife 
has  not  joined  in  the  conveyance  or  otherwise  released  her  inchoate  right  of  dower,  the 
court  shall  make  an  order  that,  as  the  consideration  for  the  release,  or  as  part  of  the 
consideration  therefor,  there  be  paid  to  the  special  guardian  or  into  the  court  an  amount 
to  be  fixed  by  the  court  as  equal  to  one-third  of  the  fair  market  value  of  the  property, 
to  be  invested  by  the  special  guardian  or  held  by  the  court  for  the  benefit  of  the  person 
making  such  payment  during  the  life  of  the  husband,  and  upon  Ms  death  for  the  benefit 
of  the  wife  during  her  life,  and  upon  her  death  to  be  returned  to  the  person  making  such 
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payment  or  to  hJB  executera,  admiiufitrators  or  aa^gns;  or  is  lieu  of  such  payment,  the 
court  may  allow  a  bond  to  be  given  in  the  penalty  of  at  least  double  the  amount  an  fixed 
as  equal  to  one-third  of  the  fair  market  value  of  the  property,  with  at  least  two  sureties, 
who  shall  justify  in  double  the  amount  of  such  penalty,  conditioned  for  the  pajTiient  as 
the  court  shall  direct,  upon  the  death  of  tbe  husband  leaving  the  wife  surviving,  of  the 
said  sum  eo  fixed  as  equal  to  one-third  of  the  fair  value  of  the  property,  to  be  held  for 
the  benefit  of  the  wife  during  her  life  and  upon  her  death  to  be  returned  to  the  person 
giving  such  bond  or  to  his  executors,  administrators  or  aaaignfi. 

Dcrinlhiii.— Code  dr.  pron..  13881,  u  km.  br  L.      374,ln[iart,  irithoot  otiuw*.    For  Oiicliua  dcrliklioa  of 
1800.  ah.  237,  I.  18S3,  cb.  AM,  L.  IS03,  ch.  W8,  L.  ISOS.      |  Mtl  M  1 1«W.  uta. 
di.  127,  L.  1907,  ch.  K,  L.  WIS.  di.  039,  L.  IBIB,  oh. 
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Summary  proceedings  to  recover  possession  of  real  proper^ 
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1444!  Appellsui' court  nuy  ii'nni  : 

1445.  AppUcatioD  of  articles  pffndt 

1446.  How  procMdinis  undei 

§  1410.  When  tenant  may  be  removed. 

In  either  of  the  following  cases,  a  t«iiuit  or  lessee  at  will,  or  at  sufferance,  or  for  part 
of  a  yeiir,  or  for  one  or  more  years,  of  real  property,  includii^  a  specific  or  undivided 
portioQ  of  a  liousc  or  other  dvelliog,  and  his  assigns,  undertenants  or  legal  represeutatiTes, 
may  be  removed  therefrom,  ae  prescribed  in  this  article: 

1.  When  he  holds  over  and  continues  in  possession  of  the  demised  premises  or  any 
portion  thereof  after  the  expiration  of  his  term  without  the  permission  of  the  landlord, 
including,  elsewhere  than  in  the  city  of  New  York,  a  case  where  the  person  to  be  re- 
moved became  the  occupant  of  the  premises  as  a  servant  or  employee  and  the  relation 
of  master  and  servant  or  employer  and  employee  has  been  lawfully  terminated  or  the 
time  fixed  tor  such  occupancy  by  the  agreement  between  tbe  parties  has  expired;  but 
if  by  such  agreement  the  servant  was  to  be  permitted  to  occupy  such  premises  for  a 
period  beyond  the  term  of  employment  such  removal  shall  not  i>e  had  under  this  sub- 
division unless  such  period  so  permitted  for  occupany  has  expired  or  the  relation  of 
master  and  servant  or  employer  and  employee  was  lawfully  terminated  before  the  eitpi- 
ration  of  such  term  of  employment;  but  nothing  in  this  subdivision  shall  be  construed  as 
preventing  the  removal  of  such  occupant  in  any  other  lawful  manner. 

1-a.  A  public  emeq^nry  existing,  no  proceedii^  as  prescribed  in  subdivision  one  of 
this  section  shall  be  maintainable  to  recover  the  possession  of  real  property  in  a  city 
of  a  population  of  one  million  or  more  or  In  a  city  in  a  county  adjoining  such  a  city, 
occupied  for  dwelling  purfMses,  except  a  proceeding  to  recover  such  possession  upon  the 
ground  that  the  person  is  holding  over  and  is  objectionable,  in  which  case  the  landlord 
shall  establish  to  the  satisfaction  of  the  court,  that  the  person  holding  over  is  objection- 
able; or  a  proceeding  where  the  owner  of  record  of  the  building,  being  a  natural  pwson, 
seeks  in  good  faith  to  recover  possession  of  the  same  or  a  room  or  rooms  therein  for  the 

'  3o  ia  oriclud.    Word  "  iauwl  "  omittad. 
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immediate  and  personal  occupancy  by  himself  and  his  family  as  a  dwelling;  or  a  proceed- 
ing where  the  petitioner  shows  to  the  satisfaction  of  the  court  that  he  desires  in  good 
faith  to  recover  premises  for  the  purpose  of  demolishing  the  same  with  the  intention  of 
constructing  a  new  building,  plans  for  which  new  building  shall  have  been  duly  filed  and 
approved  by  the  proper  authority;  or  a  proceeding  to  recover  premises  constituting  a 
part  of  a  building  and  land  which  has  been  in  good  faith  sold  to  a  corporation  formed 
under  a  co-op)erative  ownership  plan  whereof  the  entire  stock  shall  be  held  by  the  stock- 
holders in  proportion  to  the  number  of  rooms  occupied  or  to  be  occupied  by  them  in 
such  building  and  all  apartments  or  flats  therein  have  been  leased  to  stockholders  of 
such  corporation  for  their  own  personal,  exclusive  and  permanent  occupancy  to  begin 
inmiediately  upon  the  termination  of  any  tenancy  of  the  apartments  or  flats  leased  by 
them  existing  on  the  date  when  this  subdivision  takes  effect. 

In  a  pending  proceeding  for  the  recovery  of  real  property  in  such  a  city  on  the  ground 
that  the  occupant  holds  over  after  the  expiration  of  his  term,  a  warrant  shall  not  be 
issued  imless  the  petitioner  establishes  to  the  satisfaction  of  the  court  that  the  proceed- 
ing is  one  mentioned  in  the  exceptions  enumerated  in  this  subdivision. 

This  subdivision  shall  not  apply  to  a  new  building  in  course  of  construction  on  Septem- 
ber twenty-seventh,  nineteen  hundred  and  twenty,  or  commenced  thereafter  and  be  in 
effect  only  until  the  first  day  of  November,  nineteen  hundred  and  twenty-two. 

AToto.— The  time  of  application  of  aubd.  la  was  extended  to  Feb.  15,  1924  by  L.  1922.  oh.  668. 

2.  Where  he  holds  over,  without  the  like  permission,  after  a  default  in  the  payment 
of  rent,  pursuant  to  the  agreement  under  which  the  demised  premises  are  held,  and  a 
demand  of  the  rent  has  been  made,  or  at  least  three  days'  notice  in  writing  requiring, 
in  the  alternative,  the  payment  of  the  rent,  or  the  possession  of  the  premises,  has  been 
served  in  behalf  of  the  person  entitled  to  the  rent  upon  the  person  owing  it  as  pre- 
scribed in  this  article  for  the  service  of  a  precept; 

2-a.  No  proceeding  as  prescribed  in  subdivision  two  of  this  section  shall  be  maintain- 
able to  recover  the  possession  of  real  property  in  a  city  of  the  first  class  or  in  a  city  in  a 
county  adjoining  a  city  of  the  first  class,  occupied  for  dwelling  purposes,  tinless  the  peti- 
tioner alleges  in  the  petition  and  proves  that  the  rent  of  the  premises  described  in  the 
petition  is  no  greater  than  the  amount  for  which  the  tenant  was  liable  for  the  month 
preceding  the  default  for  which  the  proceeding  is  brought.  Nothing  in  this  subdivision 
shall  preclude  the  tenant  from  interposing  any  defense  that  he  might  otherwise  have. 
The  tenant  may  interpose  the  defense  that  the  rent  mentioned  in  the  petition  is  unjust 
and  unreasonable  and  that  the  agreement  under  which  the  same  is  sought  to  be  recovered 
is  oppressive.  All  the  provisions  of  chapter  one  hundred  and  thirty-six  of  the  laws  of 
nineteen  hundred  and  twenty,  as  amended,  shall  apply  to  a  proceeding  brought  under 
this  subdivision  so  far  as  applicable  and  not  in  conflict  with  the  provisions  of  this  sub- 
division and  other  provisions  of  statute  governing  summary  proceedings  to  recover  the 
possession  of  real  property.  This  subdivision  shall  not  apply  to  a  room  or  rooms  in  a 
hotel  containing  one  hundred  and  twenty-five  rooms  or  more,  or  a  lodging  house,  or 
rooming  house,  occupied  under  a  hiring  of  a  week  or  less.  This  subdivision  as  amended 
shall  not  apply  to  a  new  building  in  course  of  construction  on  September  twenty-seventh, 
nineteen  hundred  and  twen(y,  or  commenced  thereafter  and  shall  be  in  effect  only  until 
the  first  day  of  November,  nineteen  himdred  and  twenty-two.  (Subd.  2a,  am.  by  L. 
1921,  ch.  371,  in  effect  Oct.  1,  1921.) 

JVote.— The  time  of  axyplieation  of  subd.  2a  was  extended  to  Feb.  15,  1924  by  L.  1922,  eh.  663. 

3.  Where  in  any  city  in  this  state  he  holds  over  and  continues  in  possession  of  the 
demised  premises,  or  any  portion  thereof,  after  default  in  the  payment,  for  sixty  days 
after  the  same  shall  be  payable,  of  any  taxes  or  assessments  levied  on  such  demised 
premises  which  he  has  a^*eed  in  writing  to  pay  pursuant  to  the  agreement  under  which 
the  demised  premises  are  held,  and  a  demand  for  the  payment  of  such  taxes  or  assess- 
ments has  been  made,  or  at  least  three  da3rs'  notice  in  writing,  requiring  in  the  alter- 
native the  payment  thereof  Mid  of  any  interest  and  penalty  thereon,  or  the  possession 
of  the  premises,  has  been  served  in  behalf  of  the  landlord  upon  the  lessee,  as  prescribed 
in  this  article  for  the  service  of  a  precept.  An  acceptance  of  any  rent  by  the  lessor  or 
his  legal  representatives  shall  not  be  construed  as  a  waiver  of  the  agreement  of  the  lessee 
to  pay  taxes  or  assessments  so  as  to  preclude  the  lessor  from  the  benefits  of  this  article; 

4.  Where  he,  being  in  possession  under  a  lease  for  a  term  of  three  years  or  less,  has 
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duiing  the  t«nn  taken  the  benefit  of  &n  insolvent  act  or  haa  been  adjudicated  a  bankn^it 
under  a  bankrupt  law  of  the  United  States; 

5.  Where  the  demised  premises,  or  any  part  th««of,  are  used  or  oeci^iied  as  a  bawdy- 
house,  or  house  or  place  of  assignation  for  lewd  persons,  or  for  purposes  of  prostitution, 
or  for  any  illegal  trade  or  manufacture,  or  other  illegal  business. 

6.  A  proceeding  seeking  to  recover  possesEdon  of  real  property  by  revoB  of  the  t«r- 
mination  of  the  term  fixed  in  the  tease  pursuAit  to  a  provision  contained  ther«n  giving 
the  landlord  the  right  to  tenninate  the  tJme  fixed  for  occupancy  under  such  agreement, 
if  he  deem  the  tenant  objectionable,  atmll  not  be  maint^nable  unless  the  landlord  shall 
by  competent  evidence  establish  to  the  satisfaction  of  the  court  that  the  tenant  is  objec- 
tionable.    (Added  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 


Dwlradon.— Code  cit.  proe.,  12231,  u  un.  by  L.     ninth 
ISSe,  eh.  13,  L.  ISM,  oh.  m,  L.  1913.  ob.  44S,  L.  1620,     WUt* 
du.  133.  139.  B42,  945,  without  ohuwa;  orieiully  r«-         F>lli 
Tued  from  R.  S..  pi  3.  ch.  8.  til.  10, 1 2S,  nitHfi.  1,  2  mul 
8,  ■■  un.  by  L.  IMB,  oh.  IBS;  L.  1^  oh.  7M.  1 1;  L. 
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•pniv*  ot  muidelpsl  oac«r>.~Dkvii  Bntthen  Realty 
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Mbo.  734.  W  N.  Y.  Sopp.  785;  Hduidi  v.  Haak,  SO- 
Mbo.  597,  ee  N.  T.  Siqip.  ISS:  SiwI-BeUv  Co.  T.  Braw- 

iniCo.,  87  HIn.  480,  76  N.  YTftmp.  1060;  UoUaboo. 
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OUMBlon  hy  Icnan I.— Warren  v.  Haiecty,  149  People  ei  rel.  Durham  Realty  Corporation  v.  La  ] 
,  Div,  Mi.  133  N.  Y.  Supp.  950:  Eouitnblo  Tnut  (1921),  230  N.Y.  429:  Levy  Leasinc  Co,  v,  Blecel  (1 
V,  King.  83  Misc.  460,  US  N,  Y.  Supp.  SA,  230  N.  Y.  834, 


I  Co,.  £2 

r,,Trli.  V.  SulUvaB, 

iiK,  499,  134  N,  Y 

o.  f.  A  O,  Mfi,  Co.,  es 

.      _.., _.  .  _,j,'587;  Hatlerof  Kinuni 

(1921),  197  App.  Div,  839,189  N.  Y.  Supp.  636, 

"' — ^"-    " — —  "     ~    .  ,.  Boyle*    88 


S^iao,  1S4;  Groacup  v.  Spider, 
Supp,  787:  Baney  EsUte  Co.  t 
M»e.  601,  134  if.  Y.  Bupp.  '"i 
114  MlM,  408.  186  N,  Y.  Si 


inder  leaac  to  bcfln 


Snbd.la.— Kal>-iiiv.Etur(ea(ig21),196App.Div.46«, 
|8S  N,  Y,  Supp.  76:  Jackaon  v.  Grey  (1B31),  197  Am. 
Div.  666.  189  >I.  Y.  Supp.  290:  Rockaway  Point  (%.. 
Inc.  v,  Fribert  (1921).  l68  App.  Div,  M3.  190  N.  Y. 
Supp.  38;  Rootaimy  Point  Co.  v.  Fribera  (1921),  199  top. 
Div,  339. 19]  N.  Y.  Supp.  447;  Kaplan  v,Banat^n  (1921). 
nSMw.  413, 188  N.Y.  Supp.  360:  Roaman  Realty  Co^ 
poralion  v.  CJuinn  (1921).  115  Mi«,  510.  188  N,  Y,  Supp. 
807:  Bowie  V.  McKeniie  (1921).  IIB  Miu;,  117, 189  N.  Y. 
Supp.  291;  BavHidani  v.Leviuwn  (1921).  116  MIm:.  135, 
189  N.  Y.  Supp.  687;  Morgenroth  v.  Emert  (1931).  117 
Miec.  570,  191  N,  Y.  Supp,  620. 
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§  1411.  Additional  cases  in.  wbicti  tenants  and  others  may  be  removed. 

In  either  of  the  following  cases  a  person  who  holds  over  and  continues  in  j: 
of  real  property  after  notice  to  quit  the  same  has  been  ^ven,  as  prescnbed  in  s 
fourteen  hundred  and  sixteen  of  this  act,  and  his  asaigna,  tenants  or  legal  Tepreeentatives 
may  be  removed  therefrom,  as  prescribed  in  this  article: 

1.  Where  the  property  has  been  sold  by  virtue  of  an  execution  against  him  or  a  person 
under  whom  he  chums  and  a  title  under  the  sale  has  been  perfected; 

2.  Where  the  property  has  been  duly  sold  upon  the  foreclosure  by  advertiBonent  of 
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a  mortgage  executed  by  him  or  a  person  under  ^hom  he  claims  and  the  title  under  the 
foreclosure  has  been  duly  perfected; 

3.  Where  he  occupies  or  holds  the  property  under  an  agreement  with  the  owner  to 
occupy  and  cultivate  it  upon  shares  or  for  a  share  of  the  crops  and  the  time  fixed  in  the 
agreement  for  his  occupancy  has  expired; 

4.  Wh^re  he  or  the  person  to  who  he  has  succeeded  has  intruded  into  or  squatted 
upon  any  real  property  without  the  permission  of  the  person  entitled  to  the  possession 
thereof  and  the  occupancy  thus  conunenced  has  continued  without  permission  from  the 
latter;  or,  after  a  permission  given  by  him  has  been  revoked,  and  notice  of  the  revocation 
given  to  the  person  or  persons  to  be  removed.  (Added  by  L.  1921,  ch.  199,  in  effect 
Oct.  1,  1921.) 


DarlfsiiMi.— Coda  dv.  proo./  (2282.  as  am.  by  L. 
ISM,  oh.  232,  without  ohaace;  oncinaUy  reviaed  vom 
R.  8.«  pt.  3.  oh.  8,  tH.  10, 1 28,  aabd.  4,  aa  am.  by  L.  1874, 
<b^  208L  and  |81. 

FmeliMOT  at  uH  iaiid«r  eieenlloii.— Peoplo  ex 
leL  Hicsiiia  ▼.  MoAdam,  84  N.  Y.  287;  Milligan  v.  Gab- 
beit,  101  Miao.  263,  167  N.  Y.  Supp.  668:  Qettiog  y. 
Mohr,  84  Han  840;  Mitnaoht  y.  Cooks,  66  How.  Ft.  84. 

PlttimiJ  ioU  mi  foiMliM|ii«.—Mattor  of  Mawaon 
y.  Wcnnuth.  182  N.  Y.  284;  Greena  y.  Gd«r,  46  App. 
Diy.  210,  tl  N.  Y.  Sopp.  624;  People  y.  Bui^dc.  62  Hun 
MS  N.  Y.  Bupp.  863. 

widow's  aaaffMitliw.— Linooln  Trust  Co.  y.  Hutohin- 
acm,  66  Miao.  600,  120  N.  Y.  Supp.  811. 

Occammejr  on  sliares.— Bany  y.  Smith.  69  Hun  88 
88  N.  yTSiipp.  261. 
lof'         ■ 


87  App.  Diy.  62,  88  N.  Y.  Supp.  1067;  Mahonay  y. 
HoAnan.  68  Miae.  217,  100  N.  YT  Supp.  13:  Blatter  of 
Stockwell  y.  Washburn,  60  Misc.  643.  110  N.  Y.  Supp. 
413;  Pecnle  ex  rel.  HiU  y.  Kelsey,  82  Miso.  491, 144  N.  Y. 
Supp.  136;  Matter  of  Pirew.  106  Miso.  21.  172  N.  Y. 
SuDp.  307;  0*Donnell  y.  Molntvre,  41  Hun  100;  Newouui 
y.O  Rouke,  140  N.Y.  Supp.  614;  Roaensweig  v.  Portnoy, 
(1921).  117  Misc.  136,  191  N.  Y.  Bupp.  000. 

Sqnotter,  whst  constltutca.-— Galilean  A  Co.  v. 
P.  8.  M..  Inc.  (1021).  116  Misc.  764.  101  N.  Y.  Supp. 
623. 

Bemofml  of  squmtten.— White   y.   Ijuioraft,    148 


iBlradcr,— Figueira  y.  Lwner,  62  App. 
Diy.  216,  66  N.  Y.  Supp.  203;  Van  Denreoter  y.  Foater. 


App.  Diy.  602,  132  N.  Y.  Supp.  1016;  Cipperly  y.  ap- 

-    "•         -       "  N.T.  Supp.  361; 

I.  100  N.  Y.  Hupp,  i 
Roeensweig  v.  Portnoy  (1021).  117  Misc.  136.  101  N.  Y. 


SerTy,  104  Misc.  434.  172 
larahaU  (1021).  116  Misc.  240.  lOO  N.  Y.  Su 


Supp.  000. 


§  1412.  In  case  of  forcible  entry  or  detainer. 

An  entry  shall  not  be  made  into  real  property,  but  in  a  case  where  entry  is  given  by 
law;  and,  in  such  a  case,  only  in  a  peaceable  manner,  not  with  strong  hand,  nor  with 
multitude  of  people.  A  person  who  makes  a  forcible  entry  forbidden  by  this  section, 
or  who,  having  peaceably  entered  upon  real  property,  holds  the  possession  thereof  by 
force,  and  his  assigns,  under-tenants,  and  legal  representatives,  may  be  removed  there* 
from,  as  prescribed  in  this  article.    (Added  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 


.—Code  dy.  proo.,  1 2233,  without  ch*nte;  sinni  y.  De  Falo.  38  Miao.  780,  67  N.  Y.  Supp.  023;  Low- 

ori|JnaIly  a  aubstltute  for  R.  8..  pt.  3,  eh.  8,  tit.  10,  ||  1, 2.  man  y.  fl|pra«ue,  73  Hun  408,  26  N.  Y.  Supp.  668. 

■cfcraira.— Treble  damatea  for  forable  entry  and  FWdbie  entry  or  detainer.— Pharia  y.  Oere,  110 

detainer,  real  property  L,  1 635.  N.  Y.  336;  Nichols  y.  Eustis.  146  App.  Diy.  476,  131  N. 

Connraetlott.— Markun   y.   Weekstein,    100    Miao.  Y.  Supp.  266;  Central  Paric  Baptist  Churoh  y.  Patteraon, 

668,  166  N.  Y.  Sumh  736.  0  Miae.  462,  30  N.  Y.  Supp.  248:  Tiaohler  y.  Eniok.  26 

AppBcstlon  end  effeet.— Compton  y.  The  Chelsea,  Miso.  738.  67  N.  Y.  Supp.  3;  Vsllauri  y.  Loftus  A  Co., 

180  N.  Y.  538;  Waterbury  y.  Diokelmann,  50  App.  IXy.  26  Miao.  760,  56  N.  YrBupp.  1066;  Pakas  y.  Hurley,  61 

4aL  64  N.  Y.  Supp.  60.  Miae.  228,  114  N.  Y.  Supp.  142;  Mocian  y.  Powers,  83 

GonatnMtlye  poaaes^on;  pleading  end  proof.—  Hun  208,  31  N.  Y.  Supp.  054. 

Shelly  y.  Cohen,  26  Miao.  831,  67  N.  Y.  Supp.  247;  Sar*  Entry  by  force  •  nUsdenieenor.— Laveites  y.  Gott- 
lieb (1021),  115  Misc.  218.  187  N.  Y.  Supp.  452. 

§  1413.  Application ;  to  whom  made. 

Application  for  the  removal  of  a  person  from  real  property,  as  prescribed  in  this  article, 
may  be  made  to  a  justice  of  the  peace  of  a  town,  or  if  the  property  is  situated  in  an 
incorporated  village  which  includes  parts  of  two  or  more  towns,  to  a  justice  of  the  peace 
of  either  town  who  keeps  an  olSice  in  the  village.  Application  also  may  be  made  to  the 
county  ^udge  or  special  county  judge;  or  in  the  county  of  New  York  to  a  judge  of  the 
city  court  of  the  city  of  New  York;  to  a  justice  of  the  peace  of  a  city;  to  a  judge  or 
justice  of  any  inferior  local  court  of  civil  jurisdiction  in  a  city;  to  the  recorder  of  a  city; 
in  the  city  of  New  York  to  the  municipal  court  of  the  municipal  court  district  in  which 
the  real  property  or  a  portion  thereof  is  situated,  or  if  the  justice  sitting  therein  is 
disqualified,  to  the  municipal  court  in  an  adjoining  district. 

Except  as  provided  in  this  section  such  jurisdiction  shall  only  be  exercised  by  a  court 
or  officer  of  the  county,  town,  city  or  municipal  court  district  in  which  the  real  property 
or  a  portion  thereof  is  situated.    (Added  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

Dcrfvatten.— Code  dr.  proe.,  J  2234,  aa  am.  by  L.  L.  1834,  eh.  271,  U  1,  10;  L.  1860.  ch.  206,  1 3;  L.  1870. 

1881,  eh.    122,   L.    1884,   oh.   406,   L.    1805.    ch.   046.  ch.  386.  L.  1876.  oh.  106,  ||6,  16;  L.  1877.  oh.  187;  L, 

L.  1018,  eh.  403,  rewritten.    Juiiadiotion  of  noAyors  of  1878,  eh.  186,  17. 

dties,  tjad  of  poHoe  iustloes  in  Brooklyn,  is  omitted.  R«ennee. — JurisdiotioQ  of  municipal  court  of  New 

The  provisions  of  12284,  speoificaU^  oonierring  juris-  York    city  in  summjuy  proceedings,  municipal  court 

dietioii  on  looal  inferios  oourta  oi  oivil  juiiadiotion  in  eode,  |6. 

Albuiy,  Troy,  Yonker^  Syraouae.  Rochester  and  Buffalo,  Territorial  jnrlsdletlon   of  local   Courts.— Arm- 

are  omitted  aa  oovered  by  the  genonal  terms  of  the  aeo-  stronc  v.  Gumming,  20  Hun  313;  People  v.  Kelly,  20 

tion,  aa  rewritten.    1 2234,  origmaUy  revised  from  R.  S.,  Hun  640. 
pt.  3,  oh.  8,  tit.  10 1 28;  code  of  psoo.,  1 66,  first  sentenee; 
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§  1414.  Application ;  by  whom  made. 

The  application  may  be  made  by: 
.1.  The  landlord  or  lessor  of  the  danised  premises; 

2.  The  purchaser  upon  the  execution  or  foreclosure  sale; 

3.  The  person  forcibly  put  out  or  kept  out; 

4.  The  person  with  whom,  as  owner,  the  agreement  was  made,  or  the  owner  of  the 
property  occupied  under  an  agreement  to  cultivate  the  property  upon  shares  or  for  a 
share  of  the  crops; 

5.  The  person  lawfully  entitled  to  the  possession  of  the  property  intruded  into  or 
squatted  upon,  as  the  case  requires; 

6.  The  legal  representative,  agent  or  assignee  of  the  landlord,  purchaser  or  other 
person  so  entitled  to  apply; 

7.  The  person  or  corporation  authorized  by  this  article  to  proceed  to  remove  persons 
using  or  occup3dng  premises  or  a  part  thereof  as  a  bawdy-house,  or  house  or  place  of 
assignation  for  lewd  persons,  or  for  purposes  of  prostitution.  (Added  by  L.  1921,  ch. 
199,  in  effect  Oct.  1,  1921.) 

Dal? Atloii. — Code  civ.  proo.,  1 2286,  as  am.  by  L.  40  N.  Y.  Supp.  1070;  DsTidwrn  v.  Hammentciii,  2S 

1913,  eh.  448,  first  part  rewritten,  but  without  change  Misc.  529,  69  K.  Y.  Simp.  663;  Cullinan  v.  Goldstein, 

of  Bubetanoe.    §  2236,  originaUy  revised  from  R.  S..  pt.  8,  61  Misc.  82,  113  N.  Y.%pp.  81;  Lyon  ▼.  Sheldon,  6S 

di.  8,'  tit.  10.  II 2,  3.  29.  Misc.  20,  117  N.  Y.  Simp.  318;  Eells  ▼.  Movse,  67  MSse. 

Constmclloii.— Markan  y.   Weckstein,    100    Misc.  126, 121  N.  Y.  Supp.  617;  R.  8.  8.  Co.  v.  Apfel,  60  KGso. 

668,  166  N.  Y.  Supp.  736.  318,  125  N.  Y.  Supp.  484;  Eells  v.  Morse,  142  App.  Dir. 

Who  nifty  make  apnilcailoii.— Eells  ▼.  Morse,  208  692,  127  N.  Y.  Supp.  488. 

N.  Y.  103:  Matter  of  Oiry.  37  App.  Div.  631,  56  N.  Y.  Atcnt  or  npresentetlTO.— Case  ▼.  Porterfield,  64 

Supp.  6;  Eells  v.  Morse,  142  App.  Diy.  592,  127  N.  Y.  App.  Div.  100.  66  N.  Y.  Supp.  887;  Powers  ▼.  De  O.,  64 

Supp.  438;  Eoenig  v.  £aele  Wust  Co.,  176  App.  Diy.  App.  Div.  878,  72  N.  Y.  Sujpp.  1108;  Central  Pa^  Bap- 

726,  163  N.  Y.  I^pp.  1019;  WyckofiF  v.  Frommer.  12  tist  Church  y.  Patterson,  9  Misc.  452,  80  N.  Y.  Supp. 

Misc.  149,  33  N.  Y.  Supp.  11;  Bailev  y.  Crowell,  13  Misc.  248;  Matter  of  Stuyyesant  Real  Eatate  Co.,  40  Sdse. 

63.  34  N.  Y.  Supp.  53;  Goelet  y.  Row.  14  Misc.  28.  86  205,  81  N.  Y.  Supp.  648. 
N.  Y.  Supp.  145;  Boyd  y.  Auchterlome,  17  Misc.  728, 

§  1416.  Contents  of  petition. 

The  applicant  must  present  to  the  judge  or  justice  a  written  petition  verified  in  like 
manner  as  a  verified  complaint  in  an  action,  describing  the  premises  of  which  the  pos- 
session is  claimed  and  the  interest  therein  of  the  petitioner  or  the  person  whom  he  repre- 
sentSy  stating  the  facts  which,  according  to  the  provisions  of  this  article,  authorize  the 
application  by  the  petitioner  and  the  removal  of  the  person  in  possession,  naming  or 
otherwise  intelligibly  designating  «1^e  person  or  persons  against  whom  the  special  pro- 
ceeding is  instituted,  and,  if  there  are  two  or  more  such  persons  and  some  are  under- 
tenants or  assigns,  specifying  who  are  principals  or  tenants  and  who  are  undertenants 
or  assigns,  and  praying  for  a  final  order  to  remove  him  or  them  respectively.  (Added 
by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

DerlTStloii.— Code  ciy.  proo.,  1 2236,  as  am.  by  L.  man,  122  App.  Div.  562, 107  N.  Y.  Supp.  694;  DoaaAitriy 

1013,  ch.  448,  last  part,  without  chan^,  except  to  omit  v.  McMillan,  25  Misc.  782,  55  N.  Y.  SupP'  616;  Encel- 

unneoessary  words.     For  original  derivation  see  1 383,  Heller  Co.  v.  Brewing  Co.,  37  Misc.  480,  75  N.  Y.  Supp. 

ante.  1080;  Mauterstock  v.  Williams,  42  Misc.  402.  86  N.  Y. 

Contente  of  petttton  t^ncnlly.— Mando  v.  Kit-  Supp.  804;  Eldaen  Real^  A  Const.  Co.  v.  Bansaman. 

chdl,  132  App.  Div.  890.  116  N.  Y.  Supp.  691;  Earle  v.  56  Misc.  463,  107  N.  Y.  Supp.  128;  UnderiiiU  v.  Cohen, 

McOoldriek,  15  Misc.  136,  36  N.  Y.  Supp.  808;  Dr^us  61  Misc.  627,  114  N.  Y.  8tq>p.  115;  Oappel  v.  London, 

v.  Carroll  28  Misc.  222,  58  N.  Y.  Supp.  1116:  Cohen  v.  61  Misc.  652,  114  N.  Y.  Supp.  97;  Schneider  v.  Leisman^ 

Brossevitch,  33  Misc.  600,  67  N.  Y.  Supp.  1025;  BeU  v.  57  Hun  561.  11  N.  Y.  Supp.  434;  Galligan  A  Co.  v.  P.  8. 

Karsoh  Brewing  Co..  52  Misc.  150.  101  N.  Y.  Supp.  803;  M.,  Inc.  (1921).  116  Misc.  754.  191  N.  Y.  Supp.  528. 

Slater  v.  Waterson  A  Law  Amusement  Co.,  58  Misc.  DenuMid  or  notice. — ^Bristed  v.  Harrell.  20  Misc. 

215,  109  N.  Y.  Supp.  50;  Drummond  v.  Fidier,  16  N.  Y.  348,  45  N.  Y.  Supp.  918;  Bo^  v.  Mikme,  24  Misc.  784» 

Supp.  867;  Bennett  v.  Budweiser  Brewing  Co.,  58  N.  53  N.  Y.  Supp.  785;  Bngel-Heller  Co.  v.  Brewing  Co.. 

Y.  Supp.  313;  People  v.  Tweed,  48  Barb.  424;  Hill  v.  37  Misc.  480,  75  N.  Y.  Supp.  1080;  People  v.  Keteltas. 

Stocking,  6  Hill  314.  12  Hun  67;  People  v.  Groes,  50  Baib.  231. 

''Interest  therein  of  the  petitioner.*'— Reidi  v.  Service  of  notice. — ^Beach  v.  MoGovem,  41  App. 


§  1416.  Notice  to  be  given  in  certain  cases. 

Where  the  person  to  be  removed  is  a  tenant  at  will  or  at  sufferance  the  petition  must 
state  the  facts  showing  that  the  tenancy  has  been  terminated  by  giving  notice  as  required 
by  law.  Where  the  application  is  made  in  a  case  specified  in  section  fourteen  hundred  and 
eleven  of  this  act,  the  petition  must  state  that  a  notice  in  behalf  of  the  applicant  requir- 
ing all  persons  occupying  the  property  to  quit  the  same  by  a  day  therein  specified  has 
been  either  served  personally  upon  the  person  or  persons  to  be  removed  or  afiSxed  oon- 
spiciously  upon  the  property  at  least  ten  days  before  the  day  specified  therein.  (Added 
by  L.  1921,  ch.  199;  am.  by  L.  1922,  chs.  166,  219,  in  effect,  March  22, 1922.)* 

*  The  amendments  effected  by  L.  1022,  chs.  156  and  210  are  identieal. 
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DcfflTatioil. — Code  civ.  jpioc.,  (  2236»  without  ohan^;  Y.  Supp.  687;  McDoxudd  v.  MoLauzy.  17  N.  Y.  Supp^ 

originaUy  revised  from  R.  a.,  pt.  3,  eh.  S.  tH.  10,  (  31,  m  574. 

p«rt,  and  L.  1857,  oh.  396,  n  2,  3.  Service  of  noMca. — People  ex  rel.  Vogler  v.  Stewart, 

Reference.— Real  property   1..   (228,   provides  that  87  N.  Y.  481;  Witherbee  v.  Wykes,  150  App.  Div.  24, 


a  tenancy  by  will  or  by  aufferance  may  be  terminated  by     148  N.  Y.  Svpp.  1067;  Burkhart  v.  Tucker,  27  ^iac. 

"■.  Supp.  7 

tenant,  requiring  lilm  to  remove  from  the  premises,  after     Wykes,  81  Misc.  474,  143  N.  Y.  Supp.  05. 


a  written  notice  given  in  behalf  of  the  landlord  to  the     724,  50  N.  Y.  Supp.  711;  Witherbee,  Sherman  A  Co.  v. 


the  aspiration  of  the  thirty  days  from  the  service  of  Wbea  noMee  not  required. — ^Adams  v.  City  of  Co- 
such  notice,  the  landlord  may  proceed  in  the  manner  hoes,  127  N",  Y.  175;  People  ex. rel.  Oldhouse  v.  Goelet, 
prescribed  by  law  to  remove  the  tenant  without  further  64  Baib.  476:  Park  v.  Castle,  19  How.  Pr.  29. 
or  other  notice  to  quit.  Wnlrer. — Cutting  v.  Buraes,  57  App.  Div.  185,  68 
Sufficiency  off  notice.-— Reeder  v.  Sayre,  70  N.  Y.  N.  Y.  Supp.  269;  Carman  v.  Fox,  86  Misc.  107,  149  N. 
180;  Manhattan  life  Ins.  Co.  v.  Gosford,  3  Misc.  509,  Y.  Supp.  218;  McDonakl  v.  MeLaury,  17  N.  Y.  Supp. 
23  N.  Y.  Supp.  7;  Peer  v.  O'Leary,  8  Misc.  350.  28  N.  574. 

§  1417.  Petition  by  neighbor  of  bawdy-house  or  apartment. 

An  owner  or  tenant,  including  a  tenant  of  one  or  more  rooms  of  an  apartment  house 
or  tenement  house,  of  any  premises  within  two  hundred  feet  from  other  demised  real  prop- 
erty used  or  occupied  in  whole  or  in  part  as  a  bawdy-house,  or  house  or  place  of  assig- 
nation for  lewd  persons,  or  for  purposes  of  prostitution,  or  any  domestic  corporation 
organized  for  the  suppression  of  vice,  subject  to  or  which  submits  to  visitation  by  the 
state  board  of  charities  and  possesses  a  certificate  from  such  board  of  such  fact  and  of 
conformity  with  its  regulations,  may  serve  personally  upon  the  owner  or  landlord  of  the 
premises  so  used  or  occupied,  or  upon  his  agent,  a  written  notice  requiring  the  owner 
or  landlord  to  make  an  application  for  the  removal  of  the  person  so  using  or  occupying 
the  same.  If  tbe  owner  or  landlord,  or  his  agent,  does  not  maJce  such  application,  within 
five  days  thereafter;  or,  having  made  it,  does  not  in  good  faith  diligently  prosecute  it, 
the  person  or  corporation  giving  the  notice  may  make  an  application  for  sucb  removal 
on  a  petition  stating  the  jurisdictional  facts,  which  application  shall  have  the  same  effect, 
except  as  otherwise  expressly  prescribed  in  this  article,  as  though  the  applicant  were  the 
owner  or  landlord  of  the  premises,  and  shall  have  precedence  over  any  similar  application 
thereafter  made  by  such  owner  or  landlord  or  to  one  theretofore  made  by  him  and  not 
prosecuted  diligently  and  in  good  faith. 

Proof  of  the  ill  repute  of  the  demised  premises  or  of  the  inmates  thereof  or  of  those 
resorting  thereto  shall  constitute  presumptive  evidence  of  the  unlawful  use  of  the  demised 
premises  required  to  be  stated  in  the  petiti<m  for  removal.  (Added  by  L.  1921,  ch.  199, 
in  effect  Oct.  1,  1921.) 

llWlfAttDik — Code  civ.  proo.,  §2287,  as  am.  by  L.  are  kept  for  unlawful  purposes,  real  property  I..  §281. 

1913,  eh.  448,  without  change;  originalKr  revised  from  Yalldltir  «ff  leM€«~Emst  v.  Crosby,  140  N.  Y.  364. 

R.  8..  pt.  3,  ch.  8,  tit.  10,  §156,  61;  L.  1868,  ch;  764.  Knowlcdfe  of  tenant. — Moench  v.   Young.   9  N. 

BefcteiiM. — Pliability    of    landlord    where    premises  Y.  Supp.  637,  18  Civ.  Proo.  Rep.  259. 

§  1418.  Precept;  contents. 

The  judge  or  justice  to  whom  a  petition  is  presented,  as  prescribed  in  either  of  the 
foregoing  sections  of  this  article,  thereupon  must  issue  a  precept  directed  to  the  person 
or  persons  designated  in  the  petition  as  being  in  possession  of  the  property  and  requiring 
him  or  them  forthwith  to  remove  from  the  property,  describing  it,  or  to  show  cause 
before  him  at  a  time  and  place  specified  in  the  precept  why  possession  of  the  property 
hould  not  be  delivered  to  the  petitioner,  or,  in  the  case  specified  in  the  last  section,  to 
he  owner  or  landlord.    (Added  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

]larlf»tlOB,r— Code  oiv.  proc,  §  2238.  first  part  with-  App.  Div.  373,  72  N.  Y.  Supp.  103;  Luhrs  v.  Coounors. 

out  change.    §  2238,  oiiginally  revised  from  R.  8.,  pt.  3,  30  Hun  468,  13  Abb.  N.  C.  8;  Deuel  v.  Rust,  24  Baib, 

^  8,  tit.  10,  §  30,  as  am.  by  L.  1851,  ch.  460,  and  L.  438. 

1868,  ch.  828;  and  §  57,  as  added  by  L.  1868,  eh.  764.  When  Jnstlcc  CMin*t  be  eompeUed  te  iMae.—- 

Safldeney   of  preeept.— Case   v.    Porterfiekl,    54  People  ex  rel.  Cavanagh  v.  McAdam,  28  Him  284. 
App.  Div.  109,  66  M.  Y.  Supp.  837;  Powers  v.  De  O.,  64 

§  1419.  Precept;  return. 

The  precept  must  be  returnable  not  less  than  five  nor  more  than  ten  days  after  it  is 
issued;  except  that,  where  the  proceeding  is  taken  upon  the  ground  that  a  tenant  con- 
tinues in  possession  of  demised  premises  after  the  expiration  of  his  tenn  without  the 
peimission  of  his  landlord  and  the  application  is  made  on  the  day  of  the  expiration  of 
the  lease  or  on  the  next  day  thereafter,  the  precept  may,  in  the  discretion  of  the  judge 
or  justice,  be  made  returnable  on  the  day  on  which  it  is  issued  at  any  time  after  twelve 
o'clock  noon  and  before  six  o'clock  in  the  afternoon.  (Added  by  L.  1921,  ch.  199,  in 
effect  Oct.  1,  1921.) 

PcriTfttlon. — Code  civ.  proc.,  §2238,  as  am.  by  L.  1920,  ch.  952,  last  part  without  change.  For  original 
derivation  see  preeediBg  section. 


§  1420.  Precept;  in  New  York  city. 

In  the  city  of  New  York  where  the  application  is  made  to  a  municipal  court,  the 
petition  must  be  filed  with,  and  the  precept  must  be  issued  by,  the  clerk  of  the  court; 
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and  the  precept  must  be  made  returnable  before  the  court  at  the  place  designated  pur- 
suant to  law  for  holding  the  court;  and  all  subsequent  proceedings  in  the  cause  must  be 
had  at  that  place,  except  as  otherwise  prescribed  in  section  fourteen  hundred  and  twenty- 
seven  of  this  act.  If,  upon  the  return  of  the  precept,  or  upon  an  adjourned  day,  the  justice 
is  unable  by  reason  of  absence  from  the  court  room  or  sickness  to  hear  the  cause,  or  it 
is  shown  by  affidavit  that  he  is  for  any  reason  disqualified  to  sit  in  the  cause,  or  is  a 
necessary  and  material  witness  for  either  party,  the  cause  may  be  heard  in  the  municipal 
court  of  an  adjoining  district.    (Added  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

Dcrtfmtioii.— Code  dv.  proo.,  S  2239,  without  chaags        Ap^Uemtton  and  allMt. — ^People  ex  reL   Alien  v. 


of  rabetanoe.     Jusdoes  of  the  numloipal  oourt  do  not  Morny,  2  Miec.  168,  23  N.  Y.  Supp.  160;  Deutemuuin 

now  flit  ccmtinuoualy  in  tiii^  own  dwtrict.    i  2239,  origin-  v.  Wilson,  15  Civ.  Proo.  Rep.  411;  %>erling  v.  leaaos,  IS 

«Uy  revieed  from  oode  of  proo..  1 66;  L.  1863,  oh.  180;  Daly  27S. 
L.  1876,  oh.  356.  1 1;  L.  1877,  oh.  187.  ft  1. 

§  1421.  Precept;  how  served. 

The  precept  must  be  served  as  follows: 

1.  By  delivering  to  the  person  to  whom  it  is  directed,  or,  if  it  is  directed  to  a  oorpo^ 
ration,  to  an  officer  of  the  corporation  upon  whom  a  summons  issued  out  of  the  sui^eme 
court  in  an  action  against  the  corporation  might  be  served,  a  copy  of  the  precept  to^ 
gether  with  a  copy  of  the  petition  and  at  the  same  tune  showing  hun  the  original  precept. 

2.  If  the  person  to  whom  the  precept  is  directed  resides  ia  the  city  or  town  in  Yrideh 
the  property  is  situated  but  is  absent  from  his  dwelling-house,  service  may  be  made  by 
delivering  a  copy  thereof,  together  with  a  copy  of  the  petition,  at  his  dwelling-house,  to  a 
person  of  suitable  age  and  discretion  who  resides  there;  or,  if  no  such  person  can  with 
reasonable  diligence  be  found  there  upon  whom  to  make  service,  then  by  delivering  a 
copy  of  the  precept  and  petition  at  the  property  sought  to  be  recovered,  either  to  some 
person  of  suitable  age  and  discretion  residing  there,  or,  if  no  such  person  can  be  found 
there,  to  any  person  of  suitable  age  and  discretion  (employed  there. 

3.  Where  service  cannot  with  reasonable  diligence  be  made  as  prescribed  in  either  of 
the  foregoing  subdivisions  of  this  section,  by  affixing  a  copy  of  the  precept  and  petition 
upon  a  conspicuous  part  of  the  property. 

If  the  precept  is  returnable  on  the  day  on  which  it  is  issued,  it  must  be  served  at 
least  two  hours  before  the  hour  at  which  it  is  returnable;  in  every  other  case,  it  must 
be  served  at  least  five  days  before  the  day  on  which  it  is  returnable.  (Added  by  L.  1921^ 
ch.  199,  in  efiFect  Oct.  1,  1921.) 

DertT»tloii.— Ck>de  cvr.  proo.,  ( 2240,  as  am.  by  L.  Miao.  361,  32  N.  Y.  Supp.  136;  Matter  of  Stayreeaat 

1913,  ch.  277.  L.  1920,  ch.  952.  without  chanM;  oricinaUy  Real  Estate  Co.,  40  Mift.  205.  81  N.  Y.  Supp.  642. 

R.  8..  pt.  3,  ch.  8.  tit.  10.  (  32,  as  am.  by  L.  1857.  oh.  Sabfltltated  servloe.— Eckenon  v.  Eilu.  63  N.  Y. 

684.  and  L.  1868,  eh.  828.  Supp.  150. 

Scfffice  generalljr. — ^Tolman  y.   Heading,    11   App.  AlBitng    eopjr    to    premlsea. — ^Matthews   v.    Car- 

Div.  264.  42  N.  Y.  Supp.  217;  Simpaon  v.  Maason.  11  man,  122  App.  IMv.  582,  107  N.  Y.  Supp.  694;  MoCk>ttw 

V.  Flinn,  30  Miao.  119.  61  N.  Y.  8upp«  786. 

§  1422.  Duty  of  person  to  whom  copy  of  precept  is  delivered. 

A  person  to  whom  a  copy  of  a  precept  directed  to  another  is  delivered,  as  preseiibed 
in  this  article,  must  deliver  it  to  the  person  to  whom  it  is  directed,  without  any  avoidable 
delay,  if  he  can  be  foimd  within  the  same  town  or  city;  or,  if  he  cannot  be  so  found,  to 
his  agent  therein;  and  if  neither  can  be  so  found  after  the  exercise  of  reasonable  diligence 
before  the  time  when  the  precept  is  returnable,  to  the  judge  or  justice  who  Issued  the 
same  at  the  tune  of  the  return  thereof  with  a  written  statement  indorsed  thereupon  that 
he  has  been  unable  after  the  exercise  of  reasonable  diligence  to  find  the  person  to  whom 
the  precept  is  directed  or  his  agent  within  the  town  or  city.  A  person  who  wilfully 
violates  any  provision  of  this  section  is  guilty  of  a  misdemeanor;  and,  if  he  is  a  tenant 
upon  the  property,  forfeits  to  his  landlord  the  value  of  three  years'  rent  of  the  premises 
occupied  by  him.  A  copy  of  this  section  must  be  indorsed  upon  each  copy  of  a  precept 
served  otherwise  than  personally  upon  the  person  to  whom  it  is  directed.  (Added  by  L. 
1921,  ch.  199,  in  eflfect  Oct.  1,  1921.) 

DerlvatiODU — Code  civ.  proo.,  (  2241,  without  chance:  originally  revised  from  L.  1868,  oh.  828.  1 3;  and  aee 
R.  S..  pt.  2,  oh.  1.  tit.  4,  1 27. 

§  1423.  When  precept  to  be  served  on  landlord  of  bawdy-house  or  apartment 

Where  the  case  is  within  section  fourteen  hundred  and  seventeen  of  this  act,  the  precept 
must  be  directed  to  and  served  upon  the  owner  or  landlord  or  his  agent  and  also  upon 
the  tenant  or  occupant  of  the  property.  Either  or  both  of  them  upon  the  return  day 
may  appear  and  show  cause  why  the  tenant  or  occupant  should  not  be  removed  from  the 
property.    (Added  by  L.  1921,  ch.  199,  in  eflfect  Oct.  1,  1921.) 
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Dcfflf»tloil.— Code  civ.  proo.,  {2242,  without  ohange;  originally  'raviaed  from  R.  3..  pt.  3.  oh.  8,  tit^  10,  §§63 
and  64,  M  added  by  L.  ISiSS,  eh.  764. 

§  1424.  Proof  of  service  of  precept. 

At  the  time  when  the  precept  is  returnable  the  petitioner  must,  unless  the  adverse 
party  appears,  make  due  proof  of  the  service  thereof  showing  the  time,  and  the  place 
atKi  manner  of  service;  and,  unless  service  was  made  personally  upon  the  adverse  party 
or  by  afiBxing  a  copy  of  the  precept,  the  name  of  the  person  to  whom  a  copy  of  the  pre- 
cept was  delivered  if  his  name  can  be  ascertained  with  reasonable  diligence.  Where 
service  is  made  by  a  sheriff,  constable  or  marshal,  it  may  be  proved  by  his  certificate 
stating  the  facts.    (Added  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

DcrlTStioii.— Code  ciy.  proc.,  §  2243,  without  change;  AlBd»Tlt»  wh«n  Insilfilclent. — Rathbum  ▼.  WeBRr, 

originally  reviaed  from  R.  S.,  pt.  3.  ch.  8,  tit.  10,  §  32,  13  Ciy.  Proc.  Rep.  50;  People  v.  Mathewa,  43  Barb.  168. 

as  am.  by  L.  1868,  ch.  828.  and  1 38.  Waiver  itf  deflMti  te  MVrtoe^— Coohran  v.  Rei<^. 

Pkoaf  of  MTvlee. — Ludwig  v.  LAaarua,  10  App.  Div.  20  Misc.  593,  46  N.  Y.  Supp.  441;  Grafton  v.  Brigham. 

62,  41  N.  Y.  Supp.  773;  Jacobs  v.  SKltner,  9  Mise.  455,  24  N.  Y.  Bupp.  54. 
90  N.  Y.  Supp.  288;  People  ex  rel.  Hughes  v.  Lamb,  10 
Hun  348. 

§  1426.  Answer. 

At  the  time  when  the  precept  is  returnable  without  waiting  as  prescribed  in  au  action 
before  a  justice  of  the  peace,  or  in  a  municipal  court  in  the  city  of  New  York,  the  person 
to  whom  it  is  directed  or  his  landlord,  or  any  person  in  possession  or  claiming  possesGdon 
of  the  premises  or  a  part  thereof,  may  answer,  orally  or  in  writing,  denying  generally 
the  allegations,  or  specifically  any  material  allegation  of  the  petition,  or  setting  forth  a 
statement  of  any  new  matter  constituting  a  legal  or  equitable  defense,  or  counterclaim. 
Such  defense  or  counterclaim  may  be  set  up  and  established  in  like  manner  as  though  the 
claim  for  rent  in  such  proceeding  was  the  subject  of  an  action.  If  such  answer  be  oral, 
the  substance  thereof  shall  be  indorsed  upon  the  petition.  If  the  court  finds  that  a 
defense  or  coimterclaim  has  been  established  in  whole  or  in  part,  it  shall,  upon  rendering 
a  final  order,  determine  the  amount  of  rent  due  to  the  petitioner  or  make  such  other 
proper  disposition  as  shall  determine  the  rights  of  the  parties,  and  may  give  affirmative 
judgment  for  the  amoimt  foimd  to  be  due  on  the  counterclaim.  If  such  answer  be  oral 
the  substance  thereof  shall  be  endorsed  upon  the  petition.  (Added  by  L.  1921,  ch.  199, 
in  effect  Oct.  1,  1921.) 

DerlTstloii. — Code  ciy.  proc.,  1 2244,  as  am.  by  L.  45,  29  N.  Y.  Supp.  291;  Burrell  v.  Do  Sim,  10  Misc.  746, 

1882,  ch.  399;  L.  1898,  eh.  706,  L.  1919,  oh.  638,  L.  192a  31  N.  Y.  Supp.  804:  OaUsfher  v.  Stevenson  Brswinc 

oh.  132,  without  change  of  substance;  oxiginally  reviaed  Co.,  13  Misc.  40,  34  N.  Y.  Sui^.  94;  Bien  v.  Bizby,  18 

from  R.  S.,  pt.  3.  ch.  8,  tit.  10.  §|7  and  34,  as  am.  by  L.  Mise.  418,  421.  41  N.  Y.  Bupp.  438;  Russo  ▼.  Yusolino, 

1857,  oh.  684.  19  Misc.  28,  42  N.  Y.  Supp.  482:  Hattersley  v.  Croimi, 

ManlelMl  court  of  N.  T.  dty. — Simon  v.  Schmitt.  22  Misc.  259,  49  N.  Y.  Supp.  1113;  Carrie  r.  Schmidt. 

.J7  App.  DtY.  625,  122  N.  Y.  Supp.  421;  Hett  v.  Lange,  25  Misc.  753,  55  N.  Y.  Bupp.  708;  Boyd  v.  BoQrd,  26  Mise, 

139  App.  Div.  743,  124  N.  Y.  Supp.  573;  Scotland  v.  679.  56  N.  ¥.  Supp.  760,  affd.,  53  App.  Div.  152,  65  N. 

MulMgan,  60  Misc.  58,  61,  111  N.  Y.  Supp.  642;  Mandel  Y.  Supp.  859;  Wulff  v.  CUento,  28  Mise.  551,  59  N.  Y. 


137  App.  DtY.  625,  122  N.  Y.  Supp.  421;  Hett  v.  Lange,  25  Misc.  753,  55  N.  Y.  Supp.  708;  Boyd  v.  BoQrd,  26  Mise, 

—  _.      —    —  —    _,^  gj-^        —    -     ..      .  —    --  ^-  _-  -         —     — .     —  .        ^.      —    __  ^_ 

r.~  Supp.  642;  Mandel  Y.  Supp.  859;  Wulff  v.  Ollento,  28  Mise.  551 

uyler's  v.  Broadway-  Supp.  525;  Spiro  v.  BarloA.  30  Mise.  87,  61  N 

Div.  410,  186  N.  Y.  870;  Matter  of  McCormick,  30  Misc.  285,  63  ^ 

ray  A  94th  Street  v.  492;  Sage  v.  Crosby.  83  Miao.  117,  67  N'  Y.  Bupp. 

C.'dc  L.  Lunch  Co.  (1921).  116  Misc.  440, 190  N.  Y.  Supp.  Jefferson  Real  Estate  Co.  V.  Hiller  A  Sons,  39  Miso.  784, 


V.  Koerner,  149  N.  Y.  Supp.  456;  Huyler's  v.  Broadway-  Supp.  525;  Spiro  v.  BarloA.  30  Mise.  87,  61  N.  Y.  Supp. 
John  Street  Corp.  (1921),  195  App.  Div.  410,  186  N.  Y.  870;  Matter  of  McCormick,  30  Misc.  285,  63  N.  Y.  Supp. 
Supp.  290.    Counterclaim:  Broadway  A  94th  Street  v.     492;  Sage  v.  Crosby.  83  Miao.  117,  67  N'  Y.  Supp.  139; 


563.  81  N.  Y.  Bupp.  874;  Weber  v.  Rogers  41  Miso.  602,  85 

lastice  of  tiM  MMe.— Horton  v.  Roy  (1921).  116     N.  Y.  Supp.  232;  CcAim  y.  Hirsfcowi'ts,  84  Misc.  429, 
Miso.  7m,  190  N.  Y.  Supp.  454.  146  N.  Y.  Supp.  195;  Hausauer  ▼.  Dahlman,  72  Hun 


[ISO.  707,  190  N.  Y.  Supp.  454.  140  IM.  Y.  oupp.  195;  ususauer  ▼.  Uahlman,  72  Hun 

QiMStmi  nls«d  by  answer  prtor  to  •mendmeBt  607,  25  N.  Y.  Supp.  277:  Durant  Land  Imp.  Co.  v.  East 

r  1BI8^— Booker  v.  Church,  42  Hun  258;  Diekinson  ▼.  River  Elec.  L.  Co.,  6  N.  Y.  Supp.  689,  17  Civ.  Proc.  Rep. 

Price.  64  Hun  149,  18  N.  Y.  Supp.  801;  Bk>oiQ  v.  Huyok,  224;    United    States   Housing    Corporation    v.    Juedes 

71  Hun  262,  25  N.  Y.  Supp.  7.  (1921),  196  App.  Div.  819,  188  N.  YT  Supp.  365. 

■cb4  d«e»  deteniiliuimn.r— Natidna  v.  Wetterer,  Elgbt  to  fw  •nswcr.—Dalury  v.  Rennaa,  188  App. 

76  App.  Div.  98,  78  N.  Y.  Supp.  718.  Div.  456,  170  N.  Y.  Supp.  1045. 

Who  may  answer. — Cohen  v.  Carpenter,  128  App.  Oaanterelalm. — Qay  v.  Reihmann  Mantel  Co.,    53 

Div.  862,  113  N.  Y.  Supp.  168;  Neusberger  v.  Brodeief-  App.  Div.  507,  65  N.  Y.  Supp.  964;  Flegenheimer  v. 

sl^,  31  Miso.  749,  64  N.  Y.  Supp.  131:  Levy  v.  Winkler,  Dreyer.  72  App.  Div.  589,  76  N.  Y.  Supp.  573;  Casta- 

59  Misc.  482,  110  N.  Y.  Supp.  997;  Erkins  v.  Tucker,  ghetto  v.  Nicchia,  76  App.  Div.  371.  78  N.  Y.  Supp.  498: 

62  Misc.  405,  115  N.  Y.  Supp.  256;  Matter  of  Wright.  Meyerhoffer  v.  Baker.  121  App.  EKv.  797.  106  N.  Y. 

16   N.   Y.   Supp.   808.  Supp.  718;  Franklin  building  Co.  v.  Finn,  165  App.  Div. 

Defenses.*— Thompeon-Honstcm  Eleo.  Ck).  v.  Durant  469.  150  N.  Y.  Supp.  995;  Franklin  Bldg.  (^.  v.  Finn, 

Land  Imp.  Co.,  144  N.  Y.  34;  Quinn  v.  Qaxon,  46  App.  86  Miso.  20,  148  N.  Y.  Supp.  90;  Simpson  v.  Twenty- 

Div.  241,  01  N.  Y.  Supp.  684;  Krey  v.  Barnes,  65  App.  eighth  Street  Co.,  92  Misc.  398,  156  N.  Y.  Supp.  89; 

Div.  472,  72  N.  Y.  Supp.  1044;  Woods  v.  Gracewish,  67  Mandel  v.  Koerner.  149  N.  Y.  Bupp.  455. 

App.  Oiv.  53,  73  N.  Y.  Supp.  472;  Jacob  v.  Thompson.  Presamptlon  under  L.  1920,  en.  944,  available.— 

73  App.  Div.  224,  76  N.  Y.  Supp.  802;  Matter  of  Hall  Konrblum  v.  Schell  (1921),  117  Miae.  325,  191  N.  Y. 

V.  Irvin,  78  App.  Div.  107,  79  N.  Y.  Supp.  614.  revg.  38  Supp.  188. 

Misc.  123.  77  N.  Y.  Supp.  91;  Fritsuskie  v.  Wauroski,  seasonable  amount  of  rent. — Needebnan  v.  Le- 

83  App.  Div.  ISO,  82  N.T.  Supp.  543;  Rodgers  v.  Earle,  sine  (1921),  115  Misc.  419,  188  N.  Y.  Supp.  364. 
5  Miao.  164,  24  N.  Y.  Bupp.  913;  Stover  v.  Chase,  9  Mise. 

§  1426.  Issues  upon  forcible  entry  or  detainer. 

Wl^ere  the  application  is  founded  upon  an  allegation  of  forcible  entry  or  forcible  hold- 
ing out,  the  petitioner  must  allege  and  prove  that  he  was  peaceably  in  aotual  posaeaeion 
of  the  property  at  the  time  of  the  forcible  entry,  or  in  constructive  possession  at  the 
time  of  a  forcible  holding  out,  and  the  adverse  party  must  either  deny  the  forcible  entry 
or  the  forcible  holding  out,  or  allege  in  his  defense  that  he,  or  his  ancestor,  or  those  whose 

481 
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interest  he  claims,  had  been  in  quiet  possession  of  the  property  for  three  years  together 
next  before  the  alleged  forcible  entry  or  detainer;  and  that  his  interest  is  not  ended  or 
determined  at  the  time  of  the  trial.    (Added  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

Dcrlfmtloii.-<k>de  civ.  proc,  (  2245.  without  chasge;  Fwemble    posMStloii. — Schmidberger    v.     Bk»er. 

originally  revised  from  R.  S..  pt.  3,  ch.  8.  tit.  10,  |l  6.  11.  66  Hun  627.  21  N.  Y.  Supp.  481;  Cart«r  v.  Andemm,  11 

EefeKBM.— See  oaaes  dted  under  C.  P.  A.,  fUl2.  N.  Y.  Supp.  883.  16  Daly  437;  Gain  v.  Flood.  14  N^Y. 

Supp.  777.  21  Civ.  Proc.  Rep.  116;  People  y.  Field,  57  l>ereiiM8  •▼allable.--Lowman  y.  Sprague,  73  Hun 

Barb.  198.  408.  26  N.  Y.  Supp.  568;  Cain  v.  Flood,  14  N.  Y.  Supp. 

CoDfltmctlva    poiseMton. — ^Lowman    y.     Sprague,  777,  21  Civ.  Proc.  Rep.  116;  O'DonneU  y.  Molntyre,  16 

73  Hun  406.  26  N.  Y.  Supp.  568.  Abb.  N.  C.  89. 

§  1427.  In  New  York  mimicipal  court  cause  may  be  transferred  to  another 
court  for  trial. 

In  a  municipal  court  of  the  city  of  New  York  at  the  time  of  joining  issue  the  justice 
sitting  in  the  cause,  in  his  discretion,  upon  motion  of  either  party,  or,  if  no  justice  is 
present,  the  clerk,  by  consent  of  both  parties,  may  make  an  order  tran^erring  the  cause 
for  trial  to  a  court  of  an  adjoining  district  which'  thereupon  has  the  same  jurisdiction 
and  power  at  its  own  court  house  as  if  the  property  was  situate  within  its  district.  (Added 
by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

Derivatioii.-^7ode  dv.  proc.,  (  2246.  without  change;         Chily  to  »4)oliiliif  diatrlet. — ^Heller  y.  Heibat.  26 
oripnally  reyiaed  from  L.  1877,  oh.  187,  §  2.  Misc.  780.  57  N.  Y.  Bupp.  270. 

§  1428.  Trial. 

The  issues  joined  by  the  petition  and  answer  must  be  tried  by  the  judge  or  justice, 
unless  either  party  to  such  proceedings,  at  the  time  designated  in  such  precept  for  show- 
ing cause,  shall  demand  a  jury  and  at  the  time  of  such  demand  pay  to  such  judge  or 
justice  the  necessary  costs  and  exx)enses  of  obtaining  such  jury.  If  a  jury  be  demanded 
and  such  costs  and  expenses  be  paid,  the  judge  or  justice  with  whom  such  petition  shall 
be  filed  shall  nominate  twelve  reputable  persons  qualified  to  serve  as  jurors  in  courts  of 
record,  and  shall  issue  his  precept  directed  to  the  sheriff  or  one  of  the  constables  of  the 
county,  or  any  constable  or  marshal  qf  the  city  or  town,  commanding  him  to  summon 
the  person  so  nominated  to  appear  before  such  judge  or  justice  at  such  time  or  place 
as  he  shall  therein  appoint,  not  more  than  three  days  from  the  date  thereof,  for  the 
puipose  of  trying  the  said  matters  in  difference.  Six  of  the  persons  so  summoned  shall 
be  drawn  in  like  manner  as  jurors  in  justices'  courts  and  shall  be  sworn  by  such  judge 
or  justice  well  and  truly  to  hear,  ^ry  and  determine  the  matters  in  difference  between 
the  parties.  After  hearing  the  allegations  and  proofs  of  the  parties,  the  said  jury  shall 
be  kept  together  until  they  agree  on  their  verdict  by  the  sheriff  or  one  of  his  deputies 
or  a  constable  or  by  some  proper  person  appointed  by  the  judge  or  justice  for  that  pur- 
pose who  shall  be  sworn  to  keep  such  jury  as  is  usual  in  like  cases  of  courts  of  record. 
If  such  jury  cannot  agree  after  being  kept  together  for  such  time  as  such  judge  or  justice 
shall  deem  reasonable,  he  may  discharge  them  and  nominate  a  new  jury  and  issue  a 
new  precept  in  manner  aforesaid.    (Added  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

DerlTmtion. — Code  ciy.  proc.,  §  2247,  as  am.  by  L.  278;  Goff  v.  Vedder,  12  Ciy.  Proc.  Rep.  358;  Blooming- 

1881,  ch.  122,  L.  1882,  ch.  114,  without  change;  originally  dale  v.  Adier.  7  Miac.  182.  27  N.  Y.  Supp.  321;  Laaher 

revised  from  R.  8.,  pt.  3,  oh.  8,  tit.  10,  ft  34,  in  part,  and  v.  Curry,  68  N.  Y.  Supp.  845;  People  v.  Kelsey,  38  Baxb. 

\i  36-38;  1 36  was  amended  by  L.  1862,  ch.  368.  269. 

References,— Jury  trials  m  justice  court,  J.  Ct.  A.,  DlrMtkm  of  Tcrdlct. — Qeorie  v.  TreveUyn,  12  Misc. 

|§  220-241;  verdict  of  jury  in  ouch  courts.  Id.,  ft  256.  153,  33  N.  Y.  Supp.  16;  Decker  v.  Sexton.  19  Misc.  59, 

In  gencnl.— People  v.  Loomis,  2  Civ.  Proc.  Rep.  43  N.   Y.   Supp.    167. 

§  1429.  Adjoumment. 

At  the  time  when  issue  is  joined  the  judge  or  justice,  in  his  discretion  at  the  request 
of  either  party  and  upon  proof  to  his  satisfaction  by  affidavit  or  orally  that  an  adjoum- 
ment is  necessary  to  enable  the  applicant  to  procure  his  necessary  witnesses,  or  by  con- 
sent of  all  the  parties  who  appear,  may  adjourn  the  trial  of  the  issue,  but  not  more  than 
ten  days,  except  by  consent  of  all  parties.  (Added  by  L.  1921,  ch.  199,  in  effect  Oct.  1, 
1921.) 

I>erivation.— Code  civ.  proc.,  ft  2248,  without  change;  Y.  Supp.  225;  Mahar   v.   Edwards,  59  Miae.  488,  110 

origiDally  revised  from  R.  S.,  pt.  3,  ch.  8.  tit.  10,  ft  41.  N.  Y.  Supp.  1083;  People  v.  Loomia,  3  Civ.  Proo.  Rep. 

Eefcrencc. — Adjoumment  m  justice  court.  J.  Ct.  A..  278;  Kieman  v.  Reming.  7  Civ.  Proc.  Ret).  311;  Goff  v. 

ftS  180-189.  Vedder,  12  Civ.  Proc.  Rep.  356;  OiOilan  v.  Spratt.  41 

In  general.— Herts  v.  Schmidt.  31  Misc.  725,  65  N.  How.  Pr.  27,  3  Daly  440. 

§  1430.  Final  order  upon  trial. 

If  sufficient  cause  is  not  shown  upon  the  return  of  the  precept,  or  if  the  verdict  of  the 
jury,  or  the  decision  of  the  judge  or  justice  upon  a  trial  without  a  jury,  is  in  favor  of 
the  petitioner,  the  judge  or  justice  must  make  a  final  order  awarding  to  the  petitioner 
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the  delivery  of  the  poseession  of  the  property;  except  that,  where  the  case  is  within  section 
fourteen  hundred  and  seventeen  of  this  act,  the  fii^  order  must  direct  the  removal  of  the 
occupant.  In  either  case  the  final  order  must  award  to  the  petitioner  the  costs  of  the 
special  proceeding.  If  the  verdict  or  decision  is  in  favor  of  the  person  answering,  the 
judge  or  justice  must  make  a  final  order  accordingly,  and  awarding  to  him  the  eosts  of 
ihe  special  proceeding.    (Added  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

Derlvatton.-— Code  dr.  proc.,  {  2249.  without  chanm;  63  App.  Div.  507,  65  N.  T.  Supp.  964:  Peer  v.  CLeaiy, 

OficixiaUy  wyiaed  from  R.  B.,  pt.  3.  eh.  8,  tit.   10,  |§33.  8  Miae.  350,  28  N.  Y.  Supp.  687;  CoelinuK  v.  Reich,  20 

d»jMnd  put  of  1 51.  as  added  by  1 1849.  oh.  193.  Miae.  623,  46  N.  Y.  Sapp.  443;  Boyd  y.  B<^d,  26  Mmo. 

Final  ordor,— Steuenrald  y.  Jaokaon.  123  App.  Div.  679,  56  N.  Y.  Supp.  760:  Burgbolts  v.  Ithaea  Street  Ry. 

569,  108  N.  Y.  Supp.  41;  United  Statea  Hoiuing  Cor-  Co.,  27  Misc.  176.  58  N.  Y.  Supp.  388;  Brian  ▼.  Romano. 

poraUon  v.  Juedea  (1921),  196  App.  Div.  819.  188  N.  Y.  27  Miae.  225.  57  N.  Y.  8uj».  750;  WuW  v.  GUento.  28 

Supp.  365.  Miae  551. 59  N.  Y.  Supp*  ^6;  Sevvnty^^sht  St.  ft  Broad- 

Mwmtf  to  mafee  flnal  onlar. — ^People  ex  reL  Alien  v.  -way  Co.  ▼.  Arohea,  76  Miae.  438,  135  N.  Y.  Stnpp.  4; 

Murray,  2  Miae.  152,  23  N.  Y.  Supp.  160;  Wyckoff  v.  People  ex  reL  Klsallon  ▼.  Nuhn,  92  Miae.  312.  182  N. 

Frommer,  12  Miae.  149,  35  N.  Y.  Supp.  11:  Loth  ▼.  Y.  dupp.  559. 

Harria,  76  Miae.  505,  135  N.  Y.  Supp.  558:  People  ex  Ftiuil  order  cannot  be  comMnod  with  warrant. — 

lel.  EHeallon  v.  Nuhn,  92  Miao.  312.  156  N.  Y.  Supp.  Rockaway  Point  Co.,  Inc.  v.  Fribert  (1921).  198  App. 

559;  Poaaon  v.  Dean.  8  Ov.  Proe.  Rep.  177.  Div.  923. 

EMeet  off  final  order.— Gay  ▼.  Richman  Mantel  Co.. 

§  1431.  Amount  of  costs;  how  collected. 

Costs,  when  allowed,  and  the  fees  of  officers,  except  where  a  fee  is  specially  given  by 
law,  must  be  at  the  rate  allowed  by  law  in  an  action  in  a  justice's  court,  and  are  limited 
in  like  manner;  unless  the  application  is  fotmded  upon  an  allegation  of  forcible  entry  or 
forcible  holding  out,  in  which  case,  the  judge  or  justice  may  award  to  the  successful  party 
a  fixed  sum  as  costs,  not  exceeding  fifty  dollars,  in  addition  to  his  disbursements.  If 
the  final  order  is  made  by  a  coimty  judge,  or  a  special  county  judge,  or  by  a  recorder, 
an  execution  to  collect  the  costs  may  be  issued  thereupon  as  if  it  was  a  judgment  of  a 
justice  of  the  peace  of  the  same  city  or  county;  and  for  that  purpose  the  officer  takes 
the  place  of  a  justice  of  the  peace.  In  every  other  case  an  execution  may  be  issued  to 
collect  the  costs  awarded  thereby  as  if  the  final  order  was  a  judgment  rendered  in  the 
court  of  which  the  judge  or  justice  is  the  presiding  officer.  (Added  by  L.  1921,  ch.  199, 
in  effect  Oct.  1,  1921.) 


"mayor  or."    1 2250,  origtnaUy  reviaed  froitt  R.  8.,  pt.  3.         In  Jnstleea'  coiirt« — Lauiia  v.  Capobianoo,  39  Miao. 
ehTS,  tit  10,  I  51.  in  part,  and  parts  of  U  12.  13,  22.         441,  80  N.  Y.  Bupp.  203;  Cohen  ▼.  Melle,  43  Miao.  79. 
Kcrerencosw— Coatainjuatioe  courta.  J.Ct.A.,§|814-     86  N.  Y.  &app,  514. 

§  1432.  Warrant  to  dispossess  dcsfendant 

Where  the  final  order  is  in  favor  of  the  petitioner,  the  judge  or  justice  must  thereupon 
issue  a  warrant  under  his  hand  directed  to  the  ^eriff  of  the  county  or  to  any  constable 
or  marshal  of  the  city  in  which  l^e  property,  or  a  portion  thereof,  is  situated,  or,  if  it 
16  not  ffltuated  in  a  city,  to  any  constable  of  any  town  in  the  county,  describing  the 
property,  and  commanding  the  officer  to  remove  all  persons  therefrom,  and  also,  except 
Ulcere  ^e  case  is  within  section  fourteen  hundred  and  seventeen,  to  put  the  petitioner 
into  the  full  possession  thei^f.    (Added  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 


DcrtfrnttoB.— Code  fi  2351.  aa  am.  by  L.  1882.  ch.  899.  92.  16  Daly  189;  Kieman  v.  Romini,  7  Ctv.  Proe.  Rep. 

without  change;  originaUy  revised  from  R.   S.,  pt.   3,  311. 

eh.  8.  tit.  10,  parte  of  ||  13.  33,  39,  and  ||  63,  64,  aa  Warrant  cannot  be  combined  wltb  final  order.— 

added  by  L.  1868.  eh.  764.  Rookaway  Point  Co..  Inc.  v.  Fribert  (1921),  198  App. 


Buridener  of  wamnt.— Babin  v.  Enalev,  14  App.     Div.  923. 
Dir.  548t  43  N.  Y.  Supp.  849;  People  ex  rel.  KilgdJon        liability  for  eipenses  and  aete  of  niarilial.>- 

V.  Nuhn,  92  Miae.  312,  156  N.  Y.  Supp.  559;  Wanier  v.     Ide  v.  Finn  (1921),  196  App.  Div.  304,  187  N.  Y.  Supp. 
Hendereon,  25  Hun  303;  Aah  v.  Pumell.  26  Abb.  N.  C.  .  202. 

§  1433.  Execution  of  warrant. 

The  officer  to  whom  the  warrant  is  directed  and  delivered  must  execute  it  according 
to  the  command  thereof,  between  the  hours  of  sunrise  and  sunset.  (Added  by  L.  1921, 
ch.  199,  in  effect  Oct.  1,  1921.) 

Derltatloii. — Code  civ.  proc.,  (  2252,  without  ohange;  oricinally  reviaed  from  R.  8.,  pt.  3,  eh.  8,  tit.  10,  {  40. 

§  1434.  When  warrant  cancels  lease ;  exceptions. 

The  issuing  of  a  warrant  for  the  removal  of  a  tenant  from  demised  premises  cancels 
the  agreement  for  the  use  of  the  premises,  if  any,  tmder  which  the  person  removed  held 
them,  and  annuls  accordingly  the  relation  of  landlord  and  tenant,  except  that  it  does 
not  prevent  a  landlord  from  recovering  by  action  any  simi  of  money  which  was  at  the 
tnne  when  the  precept  was  issued  payable  by  the  terms  of  the  agreement  as  rent  for 
the  premises,  or  the  reasonable  value  of  the  use  and  occupation  thereof  to  the  time  when 
the  warrant  was  issued,  for  any  period  of  time  with  respect  to  which  the  agreement  does 
not  make  any  special  provision  for  payment  of  rent.  (Added  by  L.  1921,  ch.  199,  in 
effect  Oct.  1,  1921.) 
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DcrfvattoB* — Code  oav.  pxoc.  §  2253,  without  chance;  Sudd.  200;  Furamao  ▼.  Fannaci,  2  N.  Y.  SvpfK.  399; 

oikiiiaUy  partly  reyiaed  from  R.  S.,  pt.  3,  ch.  8,  tit.  10,  McGtoiy  y.  Lange,   142  N.  Y.  8in>p.  301;  O^ler  ▼. 

I  &,  and  1 60,  as  added  by  L.  1868,  oh.  764.  Hinoh.  156  N.  Y.  Supp.  670;  Gulkk  ▼.  TbonuMoa,  166 

In  ceneral.— Van  Vleck  v.  White,  66  App.  Div.  14,  N.  Y.  Supp.  788;  Boefam  v.  Rich.  13  Daly  62;  Rice  ▼. 

72  N.  Y.  Supp.  1026;  Woodworth  ▼.  Harding,  75  App.  Blise,  66  How.  Pr.   186. 

ghr.  64,  77  N.  Y.  Supp.  969;  Hinton  v.  Bogart,  106  App.  B«cover]r  of  damages- — Slater  v.  Von  Chorus,  120 

iv.  155.  158,  151  N.  Y.  Supp.  796;  SeiKefv.  Neaiy,  33  App.  Div.  16,  104  N.  Y.  Supp.  996;  Mann  v.  Monoh 

Miflo.  297,  77  N.  Y.  Supp.  864;  Ash  y.  Punell,  26  Abb.  Bieweiy,  178  App.  Diy.  746,  160  N.  Y.  Supp.  314. 

N.  C.  92,  16  Daly  189;  Baldwin  v.  Thibadeau,  28  Abb.  Beeoyery    for    use    and    occupation,— Matter    of 

N.  C.  14;  GaUa^er  v.  Rally.  10  N.  Y.  Supp.  536,  16  Sweeney,  94  Misc.  617,  150  N.  Y.  Bapp.  984;  OuUck  v. 

Daty  227.  Thompeon,  166  N.  Y.  Supp.  788;  Marbridse  Building 

usuance  of  precept  does  not  cancel  lease. — Com-  Co.  v.  White  (1921),  115  Misc.  320,  188  N.  Y.  Supp. 

wall  V.  Sanfoid,  ^  N.  Y.  248.  233. 

Effect  of  iMnfns  of  warrant  for  ramoral  of  tenant. —  Bfliect  of  warrant  upon  depoatt  by  tenant. — Mi- 

TerwilUger  v.  Browning,  King  ft  Co.,  222  N.  Y.  47.  cbaels  r.  Fishel,  169  N.  T.  381.  affg.  51  App.  Dir.  274. 

Aeeeptanee  of  rent  after  issuance  of  warrant. — ^Voor-  64  N.  Y.  Supp.  1007;  Caesar  v,  Rubinson,  174  N.  Y. 

his  V.  CammingB.  42  App.  Div.  260,  58  N.  Y.  Supp.  112a  492.  revg.  71  App.  Div.  180.  75  N.  Y.  Supp.  544;  Loago- 

Becoyery  or  rent. — Johnson  v.  Oppenheim,  55  N.  bardi  v.  Yuliano,  33  Misc^  472,  67  N.  Y.  Supp.  902; 

Y.  280;  MoDoDaM  v.  Rugmero,  136  App.  Div.  699,  121  Lesser  v.  Stein,  39  Miic.  349,  79  N.  Y.  B\xpp.  849;  Horo- 

N.  Y.  Supp.  417;  Berg  vrKaiser,  137  App.  Div.  1,  122  wits  v.  Eidelheit,  151  N.  Y.  Supp.  283. 

N.  Y.  Supp.  86;  Bumatein  v.  Htmiftmann,  23  Misc.  464,  Termination  of  lease  by  voluntary  abandonment 

51  N.  Y.  Supp.  467;  Lewis  v.  Stafford,  24  Misc.  717,  53  by    tenant,    although    no   warrant   issued. — ^Hoffert   r. 

N.  Y.  Supp.  801;  Martin  v.  Lee.  29  Misc.  333,  60  N.  Y.  Dutton.  74  Mtec.  433.  132  N.  Y.  Supp.  360. 

Supp.  515;  Slater  v.  Bonfiglio,  56  Misc.  385.  106  N.  Y.  lasaanee  of  warrant  annuls  relation  of  landlord 

Supp.  861;  Rainier  Co.  v.  Smith,  65  Misc.  560,  120  N.  Y.  and   tenant.— Taussig  v.    Kantor    (1921),    115   Misc. 

Supp.  993;  Rooney  v.  Flynn.  98  Misc.  610,  163  N.  Y.  806,  188  N.  Y.  Supp.  93. 

§  I486.  Stay. 

The  party  against  whom  a  final  order  is  made  requiring  the  delivery  of  possession  to 
the  petitioner  may  stay  the  issuing  thereof  at  any  time  before  a  warrant  is  issued  and 
also  stay  an  execution  to  collect  the  costs,  as  follows: 

1.  Where  the  final  order  establishes  that  a  lessee  or  tenant  holds  over  after  a  default 
in  the  payment  of  rent,  or  of  taxes  or  assessments,  he  may  effect  a  stay  by  depodting 
the  amount  of  the  rent  due  or  of  such  taxes  or  assessments,  and  interest  and  penalty, 
if  any  thereon  due,  and  the  costs  of  the  special  proceeding,  with  the  clerk  of  the  court, 
or  where  the  office  of  clerk  is  not  provided  for,  with  the  judge  or  justice  who  shall  there- 
upon, upon  demand,  pay  the  amount  deposited  to  the  petitioner  or  his  duly  authorized 
agent;  or  by  delivering  to  the  judge  or  justice,  or  the  clerk  of  the  court,  his  undertaking 
to  the  petitioner  in  such  sum  and  with  such  sureties  as  the  judge  or  justice  approves  to 
the  effect  that  he  will  pay  the  rent,  of  such  taxes  or  assessments,  and  interest  and  penalty 
and  costs  within  ten  days,  at  the  expiration  of  which  time  a  warrant  may  issue,  unless 
he  produces  to  the  judge  or  justice  satisfactory  evidence  of  the  payment; 

2.  Where  the  final  order  establishes  that  a  tessee  or  tenant  has  taken  the  benefit  of  an 
insolvent  act,  or  has  been  adjudicated  a  bankrupt,  he  may  effect  a  stay  by  pa3ring  the 
costs  of  the  special  proceeding  and  by  delivering  to  the  judge  or  justice,  or  the  derk  oC 
the  court,  his  undertaking  to  the  petitioner  in  such  a  sum  and  with  such  sureties  as  the 
judge  or  justice  approves  to  the  effect  that  he  will  pay  the  rent  oi  the  premises  as  it  has 
become  or  thereafter  beeomes  due; 

3.  Where  the  final  order  establishes  that  the  person  against  whom  it  is  made  continues 
in  possessioh  of  real  property  which  has  been  sold  by  virtue  of  an  executiwi  against 
ins  prop^y,  he  may  effect  a  stay  by  paying  the  costs  of  the  special  proceeding,  and 
delivering  to  the  judge  or  justice,  or  the  clerk  of  the  court,  an  affidavit  that  he  claims 
the  possession  of  the  property  by  virtue  of  a  right  or  title  acquired  after  the  sale  or  a 
guardian  or  trustee  for  another;  together  with  his  undertaking  to  the  petitioner  in  such 
a  sum  and  with  such  sureties  as  the  judge  or  justice  approves  to  the  effect  tiiat  he  will 
pay  any  costs  and  damages  which  may  be  recovered  against  him  in  an  action  of  eject- 
ment to  recover  the  property  brought  against  him  by  the  petitioner  within  six  months 
thereafter;  and  that  he  will  not  commit  any  waste  upon  or  injury  to  the  property  during 
his  occupation  thereof.    (Added  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

Derivatkni. — Code  dv.  proc,  fi  2254,  as  am.  by  L.  93,  78  N.  Y.  Supp.  713:  People  ez  rel.  Kilgallon  v.  Nuhn, 

1886,  eh.  13,  L.  1920,  ch.  134,  without  change;  originally  92  Misc.  312,  156  N.  Y.  Qapp.  669. 

revised  from  R.  S.,  pt.  3,  ch.  8,  tit.  10,  (  44,  as  onau  by  L.  'VNida'.— Matter  of   Flewwellin   v.    Lent,   01   App. 

1857,  oh.  684.  and  i(  45,  46.  Div.  430,  86  N.  Y.  Supp.  919. 

Eflfferenee. — ^Manner  in  which  proceedings  msy  be  Stay   of   eiecntion. — Newcon^   v.    Es^eton,    19 

stayed.  C.  P.  A.,  1 1446.  Misc.  603,  44  N.  Y.  Supp.  401;  Asbyll  v.  Haims,  38 

m  mmnL^-Stelltt  v.  Creamer.  69  App.  IMv.  296,  Misc.  578,  78  N.  Y.  Supp.  64:  Fifth  Ave.  Invest  A  Im. 

74  N.  Y.  Supp.  669;  Natkins  v.  Wetterer,  76  App.  Div.  Co.  v.  Bounsignore  R.  Co.,  75  Misc.  651.  133  N.  Y.Supp. 

964. 

§  1436.  Undertakmg;  how  disposed  of. 

Where  an  undertaking  is  given  in  a  case  specified  in  subdivision  one  of  the  last  section 
the  judge  or  justice  must  deliver  it  to  the  person  against  whom  the  final  order  was  made 
upon  his  producing  the  evidence  of  payment  mentioned  in  that  subdivision.  If  he  does 
not  produce  such  evidence  within  ten  days,  the  judge  or  justice  must  deliver  it  to  the 
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petitioaer.  Izi  every  other  caoe  specified  in  the  last  sectioii  the  judge  or  justioe  must 
deMver  the  undertaldi^  to  the  petitioner  immediately  after  his  approval  thereof.  (Added 
by  L.  1921,  cfa.  199,  in  effect  Oct.  1,  1921.) 

Derif»4loii. — Code  dv.  proo..  (  2250,  without  ohange. 

§  1437.  Redemption  by  lessee* 

Where  ihe  special  proceeding  is  founded  upon  an  allegation  that  a  lessee  holds  over 
after  a  default  in  the  inyment  of  rent,  and  the  oneacpired  term  of  the  lease  under  which 
the  premises  are  held  exceeds  five  yeais  a^  tiie  lame  when  the  warrant  is  issued  the 
lessee,  his  executor,  aciministrator  or  assigpaee,  at  axxy  time  within  one  year  after  the  exe- 
cution of  the  warrant,  may  pay  or  tender  to  the  petitioner,  his  heir,  executor,  adminis- 
trstor  or  assignee,  or  if,  within  five  dsys  before  the  expiration  of  the  year,  he  cannot 
foe  found,  wil^  reasooable  diligence,  within  the  city  or  town  wherein  the  property  or  a 
portion  thereof  is  situated,  then  to  the  judge  or  justice  who  issued  the  warrant,  or  his 
sucoesabr  in  office,  all  rent  in  arrear  at  the  time  of  the  payment  or  tender  with  interest 
thereupon  and  ike  costs  and  charges  incurred  by  the  petitioner.  Thereupon  the  person 
maJdng  the  payment  or  tender  shall  be  entitled  to  the  possession  of  the  demised  premises 
under  the  leMe  atid  may  hold  and  enjoy  the  same  according  to  the  terms  of  the  original 
demise,  exoept  as  otherwise  prescribed  in  the  next  section  but  one.  (Added  by  L.  1^1^ 
eh.  199,  in  effect  Oct.  1,  1921.) 


Pettmttott.— Code  tir.  pioo..  1 2866.  without  flhange;     W  N.  Y.  Supp.  2«S;  Witrv.  Aotoa,  fiS  Him  663,  10  N  • 
^Jimu^  foviaed  from  U  1S42.  eh.  3ia  §  1.  la  port  Y.  Supp.  757:  KooyMl  y.  TilyDii,  70  N.  Y.  Supp.  9ia 

AppDcatlotl.— TerwiUicer  ▼.  Browning.  King  &  Com        TeaSer.— Terwimger  v.  Browning.  Khig  &  Co..  1S8 


2»lf.  Y.  47;  Dtthiiy  ▼.  RosiAM,  183  App.  Diy.  4M,  17&  App.  Dlr.  M^  19^7  N.  Y.  £00-  ^72:  Koilbka  *  Co.  Y. 

N.  Y.  Supp.  1045.  Bardy,  78  Hun  443,  29  N.  YTsupp.  38S. 

Wli*  mv  nd^Mk— P^Mbody  v.  Long  Aere  Swwre        Charges  McaUwi  tenanl  apoB  fdeiwpttun.— Bien 

BIdg.  Co..  1S8  N.  Y.  103,  106,  revg.  112  App.  Dirril4.  ▼.  BUby.  22  01*0.126. 48  N.  YTSupp.  810. 

§  1438.  Redemption  by  creditor  of  lessee. 

In  a  eaee  specified  in  the  last  section,  a  judgment  creditor  of  ih^  lessee  whose  judg- 
ment  was  docketed  m  the  county  before  the  preoept  was  issued,  or  a  mortgagee  of  the 
lease  whose  mortgage  was  duly  recorded  in  the  county  before  the  precept  was  issued, 
may,  at  any  time  before  the  expiration  of  one  year  after  the  execution  of  the  warrant, 
unless  a  redemption  has  been  made  as  prescribed  in  the  last  section,  file  with  ibe  judge 
or  justice  who  issued  the  warrant,  or  with  his  successor  in  office,  a  notice  specif3dng  his 
interest  and  the  sum  due  to  hixn«  describing  the  premises,  and  stating  that  tt  is  his 
intention  to  redeem  as  prescribed  in  this  section.  If  a  redemption  is  not  made  by  the 
lessee,  his  executor,  adininisUatar  or  assignee  within  a  year  after  the  'execution  of  the 
warrant,  the  person  so  filing  a  notice,  or,  if  two  or  more  persons  have  filed  such  notices 
the  one  who  holds  the  first  lien,  at  any  time  before  two  o'clock  of  the  day,  not  a  Sunday 
or  a  public  holiday,  next  succeeding  the  last  day  of  the  year,  may  redeem  for  his  own 
benefit  in  like  manner  as  the  lessee,  his  executor^  administrator  or  assignee  might  have 
so  redeemed.  Where  two  or  more  judgment  creditors  or  mortgagees  have  filed  such  notices, 
the  holder  of  the  second  lien  may  so  redeem  at  any  time  before  two  o'clock  of  the  day, 
not  a  Sunday  or  a  public  holiday,  next  succeeding  that  in  which  the  hokler  of  the  first  lien 
might  have  redeemed;  bxhA  the  holder  of  the  third  and  eaoh  subsequent  lien  may  redeem 
in  like  manner  at  any  ^me  before  two  o'clock  of  the  day,  not  a  Simday  or  a  poblic  hofi- 
day,  next  miceeeding  that  in  which  his  predecessor  might  have  redeemed.  But  a  seeond 
or  subsequent  redemption  is  not  valid  unless  the  person  redeeming  pays  or  tenders  to 
each  ol  Ids  predecessors  who  has  redeemed  the  sum  paid  by  him  to  redeem  and  also  the 
sum  due  upon  his  judgment  or  mortgage;  or  deposit  those  sums  with  the  judge  or  justice 
for  the  bettefit  of  his  predecessor  or  predecessors.  (Added  by  L.  1921,  ch.  199,  in  effect 
Oct.  1,  1921.) 

Dcrtfmttoii.— Code  dy.  proo.,  §  2257.  without  change;         Poredosure  of  mortiage. — Cbumar  ▼.  Melvin,  53 
origuuOly  NviMd  from  L.  1842.  ch.  240.  {  1,  in  port  M»a  460.  103  N.  Y.  Supp.  289. 


§  1439.  Effect  of  redemption  upon  Lease. 

Where  a  redemption  is  made,  as  presoribed  in  either  of  the  last  two  see^ns,  the  rights 
of  tbe  penon  redeeming  are  subject  to  a  lease,  if  any,  executed  by  the  petitioner  once  the 
warrant  was  isnied,  so  far  that  the  new  lessee,  his  assigns,  undertenants  or  other  repre- 
sentatives, upon  complying  with  the  terms  of  the  lease,  may  hold  the  premises  so  leased 
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until  twelve  o'clock,  noon,  of  the  first  day  of  May  next  succeeding  the  redemption.  And 
in  all  other  respects,  the  person  so  redeeoilng,  his  tosigns  and  representatives  succeed 
to  all  the  rights  and  liabilities  of  the  petitioner  under  such  a  lease.  (Added  by  L.  1921, 
ch.  199,  in  effect  Oct.  1,  1921.) 

DeriVBtloiiv— God«  oiv.  proo.,  {  2258,  without  change.        Canstmetlon. — ^Terwitticer   v.    Browning.    Sng   & 
Id  generaL— Ferry  v.  Dunham,  136  App.  Div.  61,     Co..  222  N.  Y.  47. 
119  n!  Y.  Supp.  722. 

§  1440.  Order  to  be  made  fhereon;  liability  of  persons  redeeming. 

The  person  redeeming,  as  prescribed  in  the  last  three  sections  or  the  owner  of  the 
property  so  redeemed,  may  present  to  the  judge  or  justice  who  issued  the  warrant,  or 
to  his  successor  in  office,  a  petition  duly  verified  setting  forth  the  facts  of  the  redemption 
and  praying  for  an  order  establishing  the  rights  and  liabilities  of  the  parties  upon  the 
redemption.  Whereupon  the  judge  or  justice  must  make  an  order  requiring  the  other 
party  to  the  redemption  to  show  cause  before  him  at  a  time  and  place  therein  specified 
why  the  prayer  of  the  petition  should  not  be  granted.  The  order  to  show  cause  must  be 
made  returnable  not  less  than  two  nor  more  than  ten  days  after  it  is  granted;  and  it 
must  be  served  at  least  two  days  before  it  is  returnable.  Upon  the  return  thereof,  the 
judge  or  justice  must  hear  the  allegations  and  proofs  of  the  parties  and  must  make  such 
a  final  order  as  justice  requires.  The  costs  and  ecpenses  must  be  paid  by  the  petitioner. 
The  final  order,  or  a  certified  copy  thereof,  may  be  recorded  in  like  manner  as  a  deed. 
A  person,  other  than  the  lessee,  who  redeems  as  prescribed  in  the  last  three  sectioins 
succeeds  to  all  the  duties  and  liabilities  of  the  lessee  accruing  after  the  redemption  as 
if  he  was  named  as  lessee  in  the  lease.    (Added  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

DerlVBtloii.— Code  dv.  pzoe.,  J  2259.  without  change.        Jury  trial.— Ebiins  Brewing  Go.  ▼.  Nimphioe.   5S 
AppUcfttton.— Terwiliigw  ▼.  Browmng,  King  &  Co.,     MIm.  645.  547,  109  N.  Y.  Supp.  SOS. 
15  App.  Div.  652.  137  N.  Y.  Supp.  172. 

§  1441.  AppeaL 

An  appeal  may  1%  taken  from  a  final  order  made  as  prescribed  in  this  article  to  the 
same  court,  within  the  Same  time,  and  in  the  same  manner  as  where  an  appeal  is  taken 
from  a  judgment  rendered  in  the  court  of  which  the  judge  or  justice  is  the  presiding 
officer,  and  with  like  effect,  except  as  otherwise  prescribed  in  the  next  two  sections. 
(Added  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

Derlmttoii.— Code  oiv.  proo..  {  2260,  without  change*  Natkins  ▼.  Wetterer,  76  App.  Oiv.  93,  78  N.  Y.  Supp. 

oziginaUy  a  substitute  for  R.  8.,  pt.  3,  oh.  8.  tit.  10.  }  42,  713;  Barrus  v.  Parsons,  109  App.  Div.  634.  96  N.  Y. 

as  am.  by  L.  1888,  oh.  828,  and  {  52,  as  added  by  L.  1819,  Supp.  359:  Warner  v.  Hendersoa.  25  Hun  803;  Deuel  v. 

oh.  193.                       •  Rust,   24  Bar'x  43S. 

■ciereaeM. — ^Appeab    generally    in    josttoe    oourt.  FBHure  to  perfect, — Matter  of  PhilKpe  v.  Hocaa, 

J.  Ct.  A.,  44426^59;  Appeal  where  new  trial  is  not  142  App.  Div.  205,  129  N.  Y.  Supp.  1068. 

had  in  appellate  oourt.  Id.,  }}  449-450;  appeal  for  new  Praenee.— Morton  v.  Avemam  Co.,   14  App.  Div. 

trial  in  appellate  oourt,  Id.,  ff  442-447;  appeals  in  oaty  5S1,  43  N.  Y.  Supp.  1099:  Brown  v.  Cassady,  34  Hun  55; 

oourt  of  New  York.  N.  Y.  Ct.  A.,  i}  67-77.  Everall  v.  Lossen.  13  Daly  10,  7  Civ.  Proo.  Rep.  112. 

Appeal  KTmntod.^Matter  of  soop  v.  Burhans.    183  Costs. — ^Harrisoh  v.  Swart.  34  Hun  259. 
N.  Y.  227.  revg.  106  App.  Div.  341.  91  N.  Y.  Supp.  483; 

0 

§  1442.  Effect  of  appeal  limited  in  certain  cases. 

The  issuing  or  execution  of  the  warrant  can  not  be  stayed  by  such  an  appeal,  or  by 
the  giving  of  an  undertaking  thereupon,  otherwise  than  as  prescribed  in  the  next  section. 
An  appeal  can  not  be  taken  to  the  oourt  of  appeals  f  rcnn  a  final  determination  of  the 
appellate  division  of  the  supreme  court  upon  such  an  appeal,  unless  the  latter  court  by 
an  order  made  at  the  term  of  the  appellate  division  where  the  final  order  is  made,  or  the 
next  term  thereafter,  allows  it  to  be  taken.  (Added  by  L.  1921,  ch.  199,  in  effect  Oct. 
1,  1921.) 

Dwiv»tloiu-<kxk)  oiv.  pnx}..  f  2261.  aa  am.  by  L.  L.  1888,  oh.  828.  and  f  52  aa  added  by  L.  1849,  oh.  193. 
1898,  oh.  705.  L.  1895.  oh.  946,  withoat  ohange;  originally  AppUcatton.— Sage  v.  Harpinding.  49  Baib.  166; 
a  aubetitute  for  R.  S.,  pt.  3,  oh.  8,  tit.  10,  (  42  as  am.  by     Sohenck  v.  Prame,  63  How.  Pr.  165, 

§  1443.  Warrants;  how  stayed  on  appeal. 

Where  an  appeal  is  taken  from  a  final  order  awarding  delivery  of  possession  to  the 
petitioner  which  establishes  that  a  lessee  or  tenant  holds  over  after  a  default  in  payment 
of  rent,  or  after  th^  expiration  of  his  tenn,  or  from  an  order  or  judgment  affirming  such 
final  order,  the  issuing  and  execution  of  the  warrant  may  be  stayed  by  the  order  of  the 
county  judge,  and  in  the  city  and  coimty  of  New  York  by  a  justice  of  the  supreme  oourt, 
or  in  any  case  by  the  appellate  court  or  a  justice  thereof,  upon  the  appdUant's  ^ving 
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the  security  reqidred  to  perfect  the  appeal,  aad  to  stay  the  execution  of  the  order  ap- 
pealed from  and  also  an  undertaking  Xo  the  petitioner  in  a  sum  and  with  sureties  approved 
by  the  coxmty  judge,  or  in  the  city  and  county  of  New  York  by  a  justice  of  the  supreme 
court,  or  in  any  ease  by  the  appellate  court  or  a  justice  thereof,  to  the  effect  that  if, 
upon  the  appeal,  a  final  determination  is  rendered  against  the  appellant,  he  will  pay, 
if  he  holds  over  after  a  default  in  payment  of  rent,  all  rents  accruing  or  to  accrue  upon 
the  premises  or,  if  there  is  no  lease  thereof,  the  value  of  the  use  and  occupation  of  the 
premises  subsequent  to  the  institution  of  the  specia}  proceedings;  or,  if  he  holds  over  after 
the  expiration  of  his  term,  that  he  will  pay  all  costs  and  damages  which  the  petitioner 
may  suffer  by  reason  of  the  stay  herein  ppoyided  for.  The  court  or  justice  above  referred 
to  may  grant  such  order  with  or  without  notice  upon  the  filing  of  an  undertaking  approved 
by  such  court  or  justice  in  an  amount  equal  to  not  less  than  three  months'  rent  of  the 
premises  at  the  rate  to  which  the  appellant  was  liable  as  rent  for  the  month  immediately 
prior  to  the  institution  of  the  special  proceeding.  The  petitioner,  at  any  time  before 
the  appeal  is  actually  heard,  may  apply  to  such  court  or  justice  to  increase  the  security 
given  by  the  appellant.  Whenever  in  this  section  an  imdertaking  is  required  to  be  given 
by  the  appellant,  in  lieu  thereof,  at  his  election,  he  may  pay  into  court  a  sum  of  money 
equal  to  the  amount  of  such  undertaking.  Where  such  appeal  has  been  taken  prior  to 
September  twenty-seventh,  nineteen  hundred  and  twenty,  from  a  final  order  awarding 
deuvery  of  possession  to  the  petitioner  on  the  ground  that  the  tenant  holds  over  after 
the  expiration  of  his  term,  a  stay  may  be  granted  provided  such  appeal  be  pending  and 
the  circumstances  warrant  the  granting  thereof.  (Added  by  L.  1921,  ch.  199,  in  effect 
Oct.  1,  1921.) 

D€rlv»tlon« — Code  dv.  proc.,  i  2262,  m  am.  by  L.  Blliwi  of  Mearlty.— Dunmt  Land  Imp.  Co.  ▼.  Thorn* 

1893,  oh.  705.  L.  1806,  oh.  946.  L..1920.  oh.  943.  without  son-Houston  Eleo.  Co.,  2  Miso.  182.  21  N.  Y.  Supp.  764. 

ebange;  originally  a  substitute  for  R,  S..  pt.  3,  ch.  8,  tit.  Stoy.— Loughman   v.    Lillienthal    (1921),    195   App. 

10,  S  42.  as  am.  by  L.  1868,  ch.  828,  and  1 52,  as  am.  by  Dtv.  867.  187  N.  Y.  Supp.  401. 
L.  1849.  ch.  193. 

§  14i4.  Appellate  court  may  award  restitution;  action  for  damages* 

If  the  final  order  is  reversed  upon  the  appeal,  the  appellate  court  may  award  restitu- 
tion to  the  party  injured  with  costs;  and  it  may  make  any  order,  or  issue  any  other  man- 
date, necessary  to  carry  its  determination  into  effect.  The  person  dispossessed  may  also 
maintain  an  action  to  recover  the  damages  which  he  has  sustained  by  the  dispossession. 
(Added  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

DeriVBtton.— Code  civ.  pioo.,  }  2263,  without  change;  Wetherbee  v.  Wykes,  159  App.  DiT.  24,  143  N.  Y.  Supp. 

oiiginaUy  rerised  from  R.  S..  pt.  3,  ch.  8.  tit.  10.  it  48, 49.  1067. 

In  gttBcna.— Baasted  y.  Harrell,  21  Miso.  93.  46  N.  Aetton  for  damsics.— Eten  v.  Luyster,  60  N.  Y. 

Y.  Supp.  966;  Moeneh  y.  Young.  9  N.  Y.  Supp.  637,  18  252;  Halperin  y.  Henry.  144  App.  Diy.  658.  129  N.  Y. 

Ciy.  Proc.  Rep.  259.  Qxipp.  599;  Woods  y.  Keman.  57  Hun  215,  10  N.  Y. 

BcatttothNi.— Haebler  y.   Myers,    132   N.   Y.   363;  Supp.  654. 

§  1446*  Application  of  article ;  effect  of  final  ordw. 

This  article  does  not  impair  the  rights  of  a  landlord,  lessor  or  tenant  in  a  case  not 
therein  provided  for.  Where  a  special  statutory  provision  confers  a  right  to  take  pro- 
ceedings, in  the  manner  heretofore  prescribed  by  law,  for  the  summary  removal  of  a 
person  in  possession  of  real  property,  the  proceedings  thereimder  must  be  taken  as  pre- 
scribed in  this  article.  A  final  order,  made  in  a  special  proceeding  taken  as  prescribed 
in  this  article,^  is  not  a  bar  to  an  action  of  ejectment  to  recover  the  property  affected 
thereby.    (Added  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

Derlfrntton. — Code  dy,  proc.  i  2264,  without  change;     386,  75  N.  Y.  Supp.  770;  Lowman  y.  Sprague,  73  Huif 
oagpuJfy  reyised  from  R.  8..  pt.  3.  ch.  8.  tit.  10.  i  50.     408.  26  N.  Y.  Supp.  568. 
nteei  or  flnal  order.— Wilhs  y.  McKinnon,  37  Miso.        Blllwt  of  JndKineni  by  defouli. — Brown  y.  Mayor, 

etc..  66  N.  Y.  385;  Janris  y.  Driggs,  50  N.  Y.  143. 

§  1446.  How  proceedings  under  this  article  may  be  stayed. 

Where  a  petition  is  presented,  as  prescribed  in  this  article  the  proceedings  thereupon 
before  the  final  order,  and  if  the  final  order  awards  delivery  of  the  possession  to  the 
petitioner,  the  issuing  or  execution  of  the  warrant  thereupon,  cannot  be  stayed  or  sus- 
pended by  any  court  or  judge,  except  in  one  of  the  following  methods: 

L  By  an  order  made,  or  an  undertaking  filed,  upon  an  appeal  in  a  case  and  in  the 
manner  specially  prescribed  for  that  purpose  in  this  article; 

2.  By  an  injunction  order  granted  in  an  action  against  the  petitioner.  Such  an  injunc- 
tion shall  not  be  granted  before  the  final  order  in  the  special  proceeding,  except  in  an 
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case  where  an  injunction  would  be  granted  to  stfty  the  proceedings  in  an  action  of  ejeet- 
ment  brought  by  the  petitioner,  and  upon  .the  like  texios;  or  after  the  final  order,  except  in 
a'  case  where  an  injunction  would  be  granted  to  stay  the  exeeution  of  the  final  judgment 
in  such  an  action,  dnd  upon  the  like  terms.  (Added  by  L.  1921,  ch.  199,  in  efifect  Oct.  1, 
1921.) 

DeriTEtloil.— 0)de  civ.  proo.,  1 2265.  without  change;  93,  78  N.  Y.  Supp.  713;  Weber  v.  Rocers.  41  Miee.  602, 

origmally  a  nllMtitute  for  R.  S»,  pt.  3,  oh,  8,  tit.  10.  i  47.  35  N.  Y.  Supp.  232;  Sohuteum  v.  BulUlo  Wholonle 

laBt  clause.  Hardware  Ck)^  101  Miao.  115.   166  N.  Y.  Supp.  725; 

Kcferenees. — ^Injunetions  geberaDy,  C.  P.  A.,  fl  S14-  Stdmeider  v.  Tinittm^n.  11  N.  Y.  Supp.  484;  KnoK  ▼. 

825,  87B-001.  McDonald,  25  Hun  268;    EieruA  v.  Remti«,  7  dv, 

Uillinctloii.— Potter  v.  Potter,  59  App.  Div.   140,  Proo.  Rep.  811;  Broadwell  ▼.  Holoombe,  65  How.  Pr 

69  N.  Y.  Supp.  183;  RiA>ino  v.  Mariano,  65  App.  Div.  508.  ^ 

314,  73  N.  Y.  Supp.  7;  Natkins  v.  Wetterer.  76  App.  Div. 


§  1447*  Stay  and  vacation  of  wairant  issued  apon  default 

Whenever  the  court  in  which  the  proceedings  are  brought  has  jurisdiction  to  vacate  a 
final  order  rendered  upon  l^e  default  of  the  tenant,  the  court,  or  a  judge  or  justice  tiiereof, 
pending  a  motion  to  vacate  a  final  order  rendered  upon  the  default  of  the  tenant,  may 
stay  the  execution  of  the  warrant  which  was  issued  upon  such  default  and,  upon  the 
vacation  of  such  final  order,  shall  vacate  and  set  aside  such  warrant.  (Added  by  L.  1921, 
ch.  199,  m  efifect  Oct.  1,  1921.) 

Ptfatttn.    Code  dv.  proc.,  f  2266^  w  added  by  L.  1920^  oh.  95a  *' 
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ARTICLE  M 

(Orisbua  art.  83,  thus  ramuaband  by  L.  1921.  ek.  199.  in  flff«et  Oat.  1.  isai.) 

Arbttration 

ft 

8eo.  1448.  Subminioa  to  arbitration. 
1449.  Ckmtenta  of  ftAuiiarton. 

1460.  Appointment  of  additioaat  arUtrator  or  umpire. 
1451.  Hearings  by  arbitrators. 
H5a.  Oath  of  artritratora. 
1458.  Powers  of  arbttratots. 

1454.  Fees  and  expenses  of  arbitrators. 

1455.  ReQuirements  aa  to  award. 

1456.  Motion  to  confirm  award. 

1457.  Motion  to  vacate  award. 

1458.  Motion  to  modify  or  correct  award. 

1459.  Notice  of  motion  and  stajr. 

1460.  CkMts  on  vacating  award. 

1461.  Entry  of  judgaMntxMi  award  and  oosta, 

1462.  Jud^enVroU. 

1463.  Bffeet  of  Judgment  Mid  enforeonstit. 

1464.  Appeals. 

1465.  uisath  or  incompetency  of  party. 

1466.  lUiveoatlQn  of  sobmSsiion.    [Repealed.]  ^ 

1467.  Liability  of  revoking  part]^*    (Repealed.) 

1468.  Lmitation  of  recovery  against  revoking  party.    fRepealed.r 
1460.  AppUcatioa  of  this  artiole. 

§  1^48.  Submissioii  to  arbitratioa. 

ExcQpt  as  otherwise  prescribed  in  this  sectioiL,  two  or  more  penoas  may  submit  to  the 
arbitration  of  one  or  more  arbitrators  any  controversy  existing  between  them  at  the 
time  of  the  submission,  which  may  be  the  subject  of  an  action. 

A  submission  of  a  controversy  to  arbitmiion  camiol  be  mad^  either  as  prescribed  in 
this  article  or  otherwise/ in  either  of  the  following  cases: 

1.  Where  one  of  the  parties  to  the  controversy  is  au  infant,  or  a  person  incompetent 
to  manage  his  affairs  by  reason  of  lunacy,  idiocy  or  habitual  dranlcanness. 

2.  Where  the  controversy  arises  respecting  a  claim  to  an  estate  in  real  property,  in 
fee  or  for  life. 

But  where  a  person  capable  of  entering  ixtto  a  submission  has  knowingly  entered  into 
the  same  with  a  person  incapable  of  so  doing,  as  prescribed  in  subdivision  first  of  this 
section^  the  objection  on  the  ground  of  incapacity  can  be  taken  only  in  behalf  of  the 
person  so  incapa<atated. 

The  second  subdivision  of  this  section  does  not  prevent  the  submission  of  a  claim  to  an 
estate  for  yearSy  or  other  interest  for  a  tenn  of  years,  or  for  one  year  or  less,  in  real  prop- 
erty; or  of  a  controversy  respecting  the  partition  of  real  property  between  joint  tenants 
or  tenants  in  common;  or  of  a  eontvoversy  respecting  the  boundaries  of  lands  or  the 
admeasurement  of  dower.  (Original  §  1410  thus  renumbered  by  L,  1921,  ch.  199,  in 
effect  Oct.  1,  1921.) 


B.— -Uode  ov.  proa,  i  2395.    Firat  sentence  Tbwr  ouume  »  fixed  and  suaple  metood  m  procedure. 

m  code  dv.  pros.,  \  3366.    The  eommittee  }  23o5,  oiii^atty  a  substitute  for  R.  9.,  pt.  3,  otx.  8.  tit. 

code  civ.  proc.  sections  praeticaily  as  they  14,  J  1,  in  part,*  and  1 2.    1 3366,  originally  revised  from 

titrations  were  carried   on  under  the  code  R.  S.,  pt.  3,  oh.  8,  tit.  14,  }  1.  in  part,  aud  1 9. 


Dertv^ttMi*—- Code  dv.  proa,  {2365.  .^irat  sentence  They  outline  »  fixed  and  simple  joethod  oi  procedure, 
is  tekte  from 
retained  the 
existed.     Arbitrations 

with  no  complaint  from  any  source.     The  New  York  Bcferenee. — EHfeot  oiF' submission  of  statute  of  limi- 

State   Chamber   of   Commerce   carries  on    arbitrations  tations,  C.  P.  A.,  (35;  arbitration  1.,  L.  1020,  ch    275 

based  upon    written  submisnons  as  provided  in    the  as  am.  by  L.  1921,  oh.  14;  ssejpost. 

code  with  regulations  in  the  by-laws  of  the  chamber  and  ApfillatttOD  ttM  6fflBet. — Oleoit  r.   Wood,  14  N. 

by  the  committee  on  arbitration.    The  New  York  State  Y.  32;  Wiles  v.  Peck,  26  N.  Y.  42;  Wood  v.  La  Fayette, 

JSKt  AModatkm  has  a  carefully  prepaMd  fist  of  oOoial  46  N.  Y.  484;  Mahoay  r.  Mahoay,  168  App.  Div.  638, 

arbitrators.    A  special  committee  has  for  several  years  143  N.  Y.  Supp.  861. 

been  coosidering  the  subject  of  condHation  and  arbi-  What  eonslltirtea  sabmlmloii. — ^Wurster  v.  Arm- 

tatioB  and  many  eiedlent  ideas  have  been  adopted,  field.  175  N.  Y.  256.  rv%.  67  Add.  Dit.  108.  73  N.  Y. 

No  oritidsm,  however,  was  made  of  code  provisions.  Supp.  609;  Slooum  v.  Mosher,  3  Mow.  Pr.  198. 

§  1449.  Contents  of  submisrion. 

A  submission  authorized  by  the  last  section  shall  be  in  writing,  duly  acknowledged  or 
proved,  and  certified,  in  like  manner  as  a  deed  to  be  recorded.  'Die  submission  may  pro- 
vide that  a  judgment  of  a  specified  court  of  record  shall  be  rendered  upon  the  award  made 
pursuant  to  the  submission.    If  the  supreme  court  is  thus  specified,  the  submission  may 
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also  specify  the  county  in  which  the  judgment  shall  be  entered.  If  it  does  not,  the  judg- 
ment may  be  entered  in  any  county.  (Original  §  1411  thus  renumbered  by  L.  1921,  ch. 
199,  in  effect  Oct.  1,  1921.) 

DcrlVBttoo.— Cod«  oiv.  proc..  f  2306.     Th«  matter  Wlutn«y,  24  Barb.  632;  Giles  lithocmphio,  etc.,  Ck>.  v. 

omitted  has  been  covered  under  { 1448,  ante.     12366,  Becamier  Mfg.  Co.,  14  Daly  475.    ,            _ 

originaUy  reviaed  from  R.  8..  pt.  3.  eh.  8.  tit.  14,  i  1.  in  SnlBclMiey  of  gubmlsaloii.— HetUt  ▼.  Hi^maen, 

partTimd  4  0  137  N.  Y.  290;  Eleotrio  Steel  Elevator  Co.  v.  Kain  Malt- 

'•Adteowledged   or   proved.**— Matter   of   Yeaun-  ing  Co..  112  App.  Div.  686,  08  N.  Y.  Supp.  604;  Buok- 

akopouloa.  196  App.  Dfv.  261,  186  N.  Y.  Supp.  467;  ley  v.  Lippmann,  167  App.  Div.  957,  152  N.  Y.  Supp. 

Matter  of  Shima  &  Co.,  113  Miac.  612.  186  N.  Y.  Supp.  1101;  Lorenao  v.  Deery.  26  Hun  447;  Cutter  v.  Cotter, 

154.  48  N.  Y.  Super.  Ct.  470. 

AppllMtton.— Smadbeok  v.  City  of  Mount  Vernon,  Bffeet  of  Bonond  rabmlsaloii.— Fudiekar  v.  Guard- 

124  App.  Div.  515,  109  N.  Y.  Supp.  70.  ian  Mutual  Life  Ina.  Co.,  62  N.  Y.  392;  Jones  v.  Wel- 

PoUcy  of  courts  to  aphold  arbitration.— Weloh  wood,  71  N.  Y.  208. 

V.  Probst,  151  App.  Div.  147.  135  N.  Y.  Supp.  642.  Addlttonal  aothorlty  cannot  be  conferred  by  par- 

Cominon-law  rigiit  of  arbitration  not  affeeted.—  ties.— Matter  of  Conway.  179  App.  Div.  108,  166  N.  Y. 

Howard  v.  Sexton,  4  N.  Y.  167;  Wood  v.  Tunnidiff,  74  Supp.  182.                                                        ^.  ..  , 

N.  Y.  38;  New  York  Lumber,  etc.,  Co.  v.  Schneider.  Snspendon    of    pondlnc     action.— MsNulty    v. 

119  N.  Y.  475;  Burhans  v.  Union  Free  School  District.  SoUey.  95  N.  Y.  242;  Baldwin  v.  Bairett.  4  Hun  119; 

24  App.  Div.  429,  432.  48  N.  Y.  Supp.  702.  afFd..  165  Keep  v.  Keep,  17  Hun  152;  Oroavenor  v.  Hunt,  11  How. 

N.  Yi  661;  French  v.  New.  20  Barb.  481;  Burnaide  v.  Pr.  355;  Ensign  v.  St.  Louis  A  S.  F.  R.  Co.,  62  How. 

Ft.  123;  Wilson  v.  Williams,  66  Barb.  209. 

§  1460.  Appointment  of  additional  arbitrator  or  umpire. 

Where  a  submission  is  made  as  prescribed  in  this  article,  an  additional  arbitrator  or 
an  umpire  cannot  be  selected  or  appointed  unless  the  submission  expressly  so  provides. 
Where  a  submission,  made  either  as  prescribed  in  this  article  or  otherwisCi  provided  that 
two  or  more  arbitrators  therein  designated  may  select  or  appoint  a  person  as  an  additional 
arbitrator,  or  as  an  umpire,  the  selection  or*  appointment  must  be  in  writing.  An  addi- 
tional arbitrator  or  umpire  must  sit  with  the  original  arbitrators  upon  l^e  hearing.  If 
testimony  has  been  taken  before  his  selection  or  appointment,  the  matter  must  be  re- 
heard, unless  a  reheliring  is  waived  in  the  submission  or  by  the  subsequent  written  con- 
sent of  the  parties  or  their  attorneys.  (Original  §  1412  thus,  renumbered  by  L..  1921, 
ch.  199,  in  effect  Oct;  1,  1921.) 

Dcrlv»tton.--Code  oiv.  proc.,  f  2367.  Mayor,  etc.,  1  Hill  489;  Elmendorf  v.  Harris,  5  Wend. 

IHatiiiettoB  betwwn  nmplre  and  arbitrmtors.—  516*                                                       _ 

Day  V.  Hammond,  57  N.  Y.  479;  Lyon  v.  Blossom,  4  Proeedure  before  ninplre.— Day  v.  Hammond.  57 

Dnsr  81&  N.  Y.  479;  Matter  of  Martin,  1  How.  N.  S.  28. 

Appointment  of  amplre. — ^Van  Beuran  v.  Wother-  Trade  enstom. — ^Weleh  v.  Probst,   151  App.  Div. 

apoon,  12  App.  Div.  421.  42  N.  Y.  Supp.  404;  Matter  of  147,  135  N.  Y.  Supp.  642. 
Greninc.  74  Hun  262.  26  N.  Y.  Supp.  ^17;  Butler  v.  The 

§  1461.  Hearings  by  arbitrators. 

Subject  to  the  tenns  of  the  submission,  if  any  are  specified  therein,  the  arbitrators 
select^  as  prescribed  in  this  article  must  appoint  a  time  and  place  for  the  hearing  of 
the  matters  submitted  to  them,  and  must  cause  notice  thereof  to  be  given  to  each  of 
the  parties.  They,  or  a  majority  of  them,  may  adjourn  the  hearing  from  thne  to  time 
upon  the  application  of  either  party  for  good  cause  shown  or  upon  their  own  motion, 
but  not  beyond  the  day  fixed  in  the  submission  for  rendering  their  award,  unless  the 
time  so  fixed  is  extended  by  the  written  consent  of  the  parties  to  the  submission  or 
their  attorneys.  (Ori^nal  §  1413  thus  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1, 
1921.) 

Derlvmtlon.— Code  civ.  proc.,  ft  2368;  orisinally  re-  v.  Jewett,  25  N.  Y.  Super.  Ct.  496;  Elmendorfjv.  Harria, 

viaed  from  R.  S.,  pt.  3,  ch.  8.  tit.  14,  |  3.  23  Wend.  628. 

Neeesaltrofheoring.— Brown  v.Lyddy,  11  Hun  451;        Waiver  of  heorinc.— Box  v.  CosteUo,  6  Mia  a  415, 

Moran  v.  Bogert,  16  Ab^.  N.  S.  303;  Knowfton  v.  Nichola,  27  N.  Y.  Supp.  293;  Weberly  v.  Mathews,  10  Daly  158; 

20  Barb.  465;  CoUins  v.  Vanderbilt,  8  Boew.  313:  Garvey  Matter  of  Martin,  1  How.  N.  S.  28. 
V.  Carey,  35  How.  Pr.  232,  4  Abb.  N.  S.  159;  Morewood 

§  1462.  Oath  of  arbitrators. 

Before  hearing  any  testimony,  arbitrators  selected  either  as  prescribed  in  this  article 
or  otherwise  must  be  sworn,  by  an  officer  authorized  by  law  to  administer  an  oath,  faith- 
fully and  fairly  to  hear  and  examine  the  matters  in  controversy  and  to  make  a  just  award 
according  to  the  best  of  their  understanding,  unless  the  oath  is  waived  by  the  written 
consent  of  the  parties  to  the  submission  or  their  attorneys.  (Ori^nal  §  1414  thus  re- 
numbered by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

Dcrlvsaoii.— Code  civ.  proc.,  1 2369;  originaUy  re-     New  York  Cent,  ft  H.  R.  R.  R.  Co.,  74  Miao.  524,  132 
viaed  from  R.  8.,  pt.  8,  ch.  8,  tit.  14,  4  4,  and  part  of  §5.     N.  Y.  Supp.  418;  Cope  v.  GUbert,  4  Den.  347. 
_AmI1c»«Ioii.— Day  v.   Hammond,   57   N.   Y.   479;        Neeeaalty  of  oath.— Cohen  Iron  Worka  Co.  v.  JaS 


^nter  v.  Pacific    Trading    Corporation  of  America,     (1921),  198  App.  Div.  309,  190  N.  Y.  Supp.  476. 

194  App.  Div.  672,  186  N.  Y.  Sfupp.  109;  Britton  v.        FftOiare  to  teke  oath.— Day  v.  Hammond*  57  N  Y. 
Hooper,  25  Miao.  388,  55  N.  Y.  Supp.  493;  Turner  v.     479;  Turner  v.  New  York  Central  ft  H.  R.  R.  R.  Co.. 
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Walfcr  st  oath.— Howard  ▼.  Sexton,  4  N.  T.  157;     Iron  Works  Co.  v.  JafFe  (1921),  198  App.  Div.  309,  190 
Flannery  y.  flahacJan,  124  N.  T.  85;  Hindde  ▼.  Zinuner-     N.  Y.  Supp.  476. 

§  1483.  Power  of  arbitrators. 

The  arbitrators  selected  either  as  prescribed  iu  this  article  or  otherwise,  or  a  majority 
of  them,  may  require  any  person  to  attend  before  them  as  a  witness;  and  they  have,  and 
each  of  them  has,  the  same  powers  with  respect  to  all  the  proceedings  before  them  which 
are  conferred  upon  a  board  or  a  member  of  a  board  authorized  by  law  to  hear  testimony. 
All  the  arbitrators  selected  as  prescribed  in  this  article  must  meet  together  and  hear 
all  the  allegations  and  proofs  of  the  parties;  but  an  award  by  a  majority  of  them  is  valid 
unless  the  concurrence  of  all  is  expressly  required  in  the  mibmisfflon.  (Original  §  1415 
thus  rentmibered  by  L.  1921,  ch*.  199,  in  effect  Oct.  1,  1921.) 


DwIfStlon.— First  sentenoe  is  oode  dv.  prae.,  1 2370.  arbitrator.  Id..  H  408-414:  as  to  power  of  administsring 

Last  sentenoe  is  tho  first  sentenoe  of  oods  tiv.  pros.,  oaUis  to  witnesses^  Id.,  1 868. 

1 2371.    1 2870,  oriciaftlly  revised  from  R.  S.,  pt.  8,  oh.  8,  Awafd  hrmaioKUj.^Lookm  r.  FUlay,  14  Hun  180; 

tit.  14,  15,  in  part,  and  1 6.    §  2871,  orisinally  retrised  Lorenso  ▼.  Deery.  26  Hon  447;  Isaaos  t.  Beth  Bame- 

from  R.  S.,  pt.  3,  oh.  8.  tit.  14,  17.  dash  Soo..   1   HUt.   469. 


Btisroiwa.  Oobpoena  issued  by  an  arbitnior  and  BrMenM.— Halstaad  y.  Seaman.  82  N.  Y.  27;  Elbert 
Denaltjr  for  disobeying  the  same,  C.  P.  A.,  f  406;  eompel-  ▼.  Hoebler,  149  N.  Y.  848;  Sonnebom  y.  LavanUo,  2 
Bng  the  atteadanoe  and  testimony  of  mtneawt  by  an     Hun  201. 

§  1454.  Fees  and  expenses  of  arbitrators. 

Unless  it  is  otherwise  expressly  provided  in  the  submisedon,  the  award  may  require 
the  payment,  by  either  party,  of  the  arbitrators'  fees,  not  exceeding  the  fees  allowed  to 
a  like  number  of  referees  in  the  supreme  court;  and  also  their  expenses.  (Original  §  1416 
thus  renumbered  by  L.  1921,  ch.  199,  m  effect  Oct.  1,  1921.) 

DcttVBtfoii.— Code  civ.   pros.,    1 2371,    e»ei»t   first  N.  Y.  476;  Goz  y.  Ja««er,  2  Cow.  688;  Matter  of  Van 

sentenoe  whieh  has  been  inoluded  in  the  preoedinc  see-  der  Veer,  4  Den.  249;  Akely  y.  Akely,  17  How.  Pr.  21 

tion.    f  2371,  oricinally  revised  from  R.  8.,  pt.  8.  oh.  8,  Niohols  ▼.  Rensselaer  County  Mutual  Ins.  Co.,  22  Wend 

Ht.   14;   §7.  US. 
Ootli. — N.  Y.  Lumber,  etc..  Co.  y.  Schneider,  110 


§  1466.  Requirements  as  to  award. 

To  entitle  the  award  to  be  enforced,  as  prescribed  in  this  article,  it  must  be  in  writing; 
and,  within  the  time  limited  in  the  submission,  if  any,  subscribed  by  the  arbitrators 
making  it;  acknowledged  or  proved,  and  certified,  in  like  manner  as  a  deed  to  be  re- 
corded; and  either  filed  in  the  office  of  the  clerk  of  the  court  in  which,  by  the  submission, 
judgment  is  authorized  to  be  entered  upon  the  award,  or  delivered  to  one  of  the  parties 
or  his  attorney.  (Original  §  1417  thus  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1, 
1^1.) 

DeriTfttlon.~Code  dv.  proe.,  §2372;  originally  re-     119  K.  Y.  475;  Flannery  y.  Sahagian,  134  N.  Y.  88; 
yisee  from  R.  S.,  pt.  3,  eh.  8,  tit.  14,  §  &  and  part  of  1 9.     Matter  of  Beech  v.  Stone,  67  Hun  341, 22  N.  Y.  Supp.  830. 
Appllcattoii. — K.  Y.  Lumber,  etc.,  Co.  v.  Sdineiaer, 

§  1466.  Motion  to  confirm  award. 

At  any  time  within  one  year  after  the  award  is  made,  as  prescribed  in  the  last  section, 
any  party  to  the  submission  may  apply  to  the  court  specified  in  the  submission  for  an 
order  confirming  the  award;  and  thereupon  the  court  must  grant  such  an  order  unless 
the  award  is  vacated,  modiified  or  corrected,  as  prescribed  in  the  next  two  sections. 
Notice  of  the  motion  must  be  served  upon  the  adverse  party  to  the  submission,  or  his 
attorney,  as  prescribed  by  law  for  service  of  notice  of  a  motion  upon  an  attorney  in  an 
action  in  the  same  court.  In  the  supreme  court,  the  motion  must  be  made  within  the 
judicial  district  embracing  the  county  where  the  judgment  is  to  be  entered.  (Original 
§  1418  thus  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

Dwltrntfon.— Code'oiv.  proo.,  f  2373;  originally  revised  from  R.  8.,  pt.  3,  oh.  8,  tit.  14, 1 9,  in  part. 

§  1467.  Motion  to  vacate  award. 

In  either  of  the  following  cases,  the  court  specified  in  the  submission  must  make  an 
order  vacating  the  award,  upon  the  application  of  either  party  to  the  submission: 

1.  Where  the  award  was  procured  by  corruption,  fraud  or  other  undue  means. 

2.  Where  there  was  evident  partiality  or  corruption  in  the  arbitrators  or  either  of  them. 

3.  Where  the  arbitrators  were  guilty  of  misconduct  in  refusing  to  postpone  the  hearing 
upon  sufficient  cause  shown,  or  in  refusing  to  hear  evidence  pertinent  and  material  to 
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the  ci»tioyenQr;  or  of  ftny  other  misbdi&vior  by  which  the  rights  of  any  party  have  been 
prejudieed. 

4.  Where  the  arbitrators  exceeded  their  powers^  or  so  imperfectly  eseouted  them,  liiat 
a  mutual,  final  and  definite  award  upon  the  subject-matter  submitted  was  not  msde. 

Where  an  award  is  vacated,  and  the  time  within  which  the  submission  requires  the 
award  to  be  made  has  not  expired,  the  court,  in  its  discretion,  may  direct  a  rehearing  by 
the  arbitrators.  (Original  §  1419  thus  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1, 
1921.) 

I>«lTallOQ.-<}odc  dv.  proo.,  1 2374;  oiicuudly  r©-  Gwaf,  109  N.  Y.  638;  Kamry  v.  Whiton.^  IH  N.  Y.  W; 
tiMd  from  R.  S..  pt.  8,  oil.  8,  tit.  14,  f  io,  And  i»tft  of  MAtter  of  St.  JohA'a  Guild.  168  Am.  Dfr.  889.  159  N. 
1 13.  .  «^     .        ^  ,     ,  K~  ^  g^^  ^^^  D«Uom  V.  Gantna  &  of  New  Janajr*  88 

IppUeatlon  to  muniomal  eourt,  dty  of  New  Yoric—  Miae.  582,  72  N.  Y.  Simp.  82;  NatioBRl  Bank  of  the  R*- 

BoKian  T.  Graeobeis  Go],  109  lllio.  170.  178  N.  Y.  pubUo  r.  Danafh.  80  Hun  29;  Shnmp  r.  Pvfitt,  84  Hub 

Supp.   898.  841.  83  N.  Y.  Snpp.  409;  MoGracer  v.  ehprott.  18  N.  Y 

netoalTe  metliod.— Iifatter  of  WUkina,  169  N.  Y.  Supp.  191:  Newton  y.  Anutrons,  19  N.  Y.  Sopp.  878; 

494.  aflg.  48  Ajyp.  Div.  483,  62  N.  Y.  Supp.  1068;  Matter  French  v.  New.  20  Baib.  481;  Viele  ▼.  Troy  A  Boaton  R. 

ef  teke,  191  N.  Y.  48r.  wB^  U7  An.  Diy.  477,  108  Co..  21  B»b.  381;  H.  Y.  Lumber,  efeo.,  Coi  ▼.  Sahniidtr. 

N.  Y.  Supp.  78!5.  15  Dahr  15,  affd.,  119  N.  Y.  475;  MsMer  of  Wheat  Expert 

C^tatntiLftiMl  d«aaH«MM.— Pevhtna  v.  GUea,  50  Co.,  185  App.  Div.  723.  173  N.  Y.  Supp.  679;  Itol  A  Co. 

N.  Y.  288;  Bilooek  r.  HaRiBr74  N.  Y.  108;  Herbal  ▼.  v.  Boyer  Oil  Co.  (1981),  198  App.  Dir.  881,  191  N.  Y. 

Haienaen,  137  N.  Y.  290;  Boushion  ▼.  Seamana,  9  Hun  Supp.  290.                                                                 .  _ 

8w[JaHeii  v.  Keloher,  16  Hon  206.  Mlwe  to  nwro  to  fwta  ftwwd.— Matlor  of  Can- 

WlM  ftWard  VMatoi^— Perkiaa  ▼.  GUea,  50  N.  Y*  "^1*  179  App.  Div.  108. 160  N.  Y.  Supp.  188. 

'    -  -          -'    ~            PMlto^^NatioBalBMilc  of  the  RapiMIe  ^.  Datra^. 


228:  Morria  Run  Coal  Co.  v.  Salt  Co..  58  N.  Y.  667;        .- , . 

Fttdlcaker  ▼.  Guardian  Mutual  life  Ina.  Co..  62  N.  Y.     80  Hun  29;  Matter  of  Poole  ▼.  Johnaton,  82  Hun  215. 
892;  Halataad  y.  Seanmn,  82  N.  Y.  27;  Hoffpian  v.  Da 

§  1408.  Motioa  to  modify  or  correct  award. 

In  either  of  the  foIlowing^  cases,  the  court  specified  in  the  submission  must  make  an 
order  modifying  or  correcting  the  award,  upon  the  application  of  either  party  to  the  sub- 
mission: 

1.  Where  there  was  an  evident  miacalei^dation  of  figures,  or  an  evident  mistake  in  the 
description  of  any  person,  thing  or  property  referred  to  in  the  award. 

2.  Where  the  arbitrators  have  awarded  upon  a  matter  not  submitted  to  them,  not 
afifecting  the  merits  of  the  decision  upon  the  matters  submitted. 

3.  Where  the  award  is  imperfect  in  a  matter  of  fonn  not  affecting  the  merits  of  the 
controversy^  and,  if  it  had  been  a  referee's  report,  the  defect  could  have  been  amended 
or  disregarded  by  the  eourt. 

The  order  may  modify  and  correct  the  award  as  so  to  effect  the  intent  thereof  and 
promote  justice  between  the  parties.  (Original  f  1420  thus  renumbered  by  L.  1921,  cL 
199,  in  effect  Oct.  1,  1921.) 

DitlV»«loM«>-Oade  dv.  pvoe.,  1 2875;  originally  lOYiaad  firont  R.  S.,  pt.  3,  eh.  8.  tit.  14, 1 11,  and  patt  of  1 18L 

§  1469.  Notice  of  motion  and  stay. 

Notice  of  a  motion  to  vacate,  modify  or  correct  an  award  must  be  served  upon  the 
adverse  party  to  the  submission,  or  his  attorney,  within  three  months  after  the  award 
is  filed  or  delivered,  as  prescribed  by  law  for  service  of  notice  of  a  motion  upon  an  attor- 
ney in  an  action.  For  the  purposes  of  the  motion,  any  judge  who  might  make  an  order 
to  stay  the  proceediti^  in  an  action  brought  in  the  same  court  may  make  an  order,  to 
be  served  with  the  notice  of  motion,  staying  the  proceedings  of  the  adv^^  party  to 
enforce  the  award.  (Original  §  1421  thus  renumbered  by  L.  1921,  ch.  199,  in  eff^t  Oct.  1, 
1921.) 

Pwlirallon.— Ooda  dv.  nroo.,  1 2876;  originaDy  re-  P»aetf0e.^Matter  of  Poole  ▼.  Joimetan,  32  Haa  215* 
▼iaad  from  R.  S.,  pt.  3,  oh.  8,  tit.  14,  §  12. 

§  1460.  Costs  on  vacating  award. 

Where  the  court  vacates  an  award,  costs,  not  exceeding  twenty-five  dollars  and  dis- 
bursements may  be  awarded  to  the  prevailing  party;  and  the  payment  thereof  may  be 
enforced  in  like  manner  as  the  payment  of  costs  upon  a  motion  in  an  action.  (Original 
§  1422  thus  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

DerlfmttoB.— Code  dr.  proe.,  f  2877;  originally  rerfaed  from  R.  S.,  xit.  8,  oh.  8.  tit.  14,  f  19. 

§  1461.  Entry  of  judgnient  on  award  and  costs. 

Upon  the  granting  of  an  order  confirming,  modifying  or  correcting  an  award,  judgment 
may  be  entered  in  confonnity  therewith,  as  upon  a  referee's  report  in  an  action,  except 
as  is  otherwise  prescribed  in  this  article.    Costs  oi  the  application  and  of  the  proeeedin^i 

at 
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subsequent  thereto,  not  exceeding  twenty-five  dolkn  aad  disbursements,  vaaj  be  awarded 
by  the  oourt  in  its  discretion,  if  awarded,  the  amount  thereof  must  be  included  in  the 
judgment.    (Original  §  1423  thus  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

»«lT»«foii.— Ooik  «v.  prae..  |887S.'  nrigiiMBy  r*-        In  gencnLe-MMtflr  ol  GmbI^  74  Bam  fiS.  80  N. 

▼]MdfroinR.S..  pi.  8,  A.  sTlft.  uTlM.  Y.  Sapp.  117. 

§  1462.  Judgment-roll. 

Immediately  after  entering  judgment,  ^e  derk  must  attach  together  and  file  the  fol- 
lowing papers,  which  constitute  the  judgment-roll: 

1.  The  submissbn;  the  sdeotion  or  appointment,  if  any,  of  an  additk»al  atbitvator, 
or  umpire;  and  each  written  extension  of  the  time»  if  any,  within  which  to  make  the 
award.  ^ 

2.  The  award. 

8.  Each  notice,  affidavit  or  other  paper  used  upon  an  application  to  confirm,  modify 
or  correct  the  award,  and  a  copy  of  each  order  of  the  court  upon  such  an  application. 

4.  A  copy  of  the  judgment. 

The  judgment  may  be  docketed  as  if  it  was  rendered  iQ  an  action.  (Ori^nal  §  1424 
thus  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

P«fmttoB.--€kid«  <»▼.  proo.,  12879;  ori«iii*Uy  reviced  from  R.  8.,  pt.  3,  oh.  8.  tit.  14,  1 15»  Mid  part  of 

lis. 
§  1483.  Effect  of  jodgmant  aad  enforGemeiit 

The  judgment  so  entered  has  the  same  force  and  effect,  in  all  respects  as,  and  is  sub- 
ject to  all  the  provisions  of  law  relating  to,  a  judpnent  in  an  action,  and  It  may  be  en- 
forced as  it  it  had  been  rendered  in  an  action  in  the  court  in  which  it  is  entered.  (Origi- 
nal §  1425  thus  renumbered  by  L.  1921,  ch.  199,  in  ^ect  Oct.  1,  1921.) 

DerivBtton.— Code  eiv.  proe.,  1 2880;  oiisixially  re-        B«fcrenee.— Enforcement  of  judgment  by  etneutioii 
'  fromvB.  8.,  pt.  3,  tk.  8,  tit.  14.  f  16,  in  part.  C.   P.   A.,   fl  68^-813. 


§  ].464«  Appeals. 

An  appeal  may  be  taken  from  an  order  vacating  an  award,  or  from  a  judgment  entered 
upon  an  award,  as  from  an  order  or  judgment  in  an  action.  The  proceedings  upon  such 
an  appeal,  including  the  judgment  thereupon  and  the  enforcement  of  the  judgment,  are 
governed  by  the  provisions  of  statute  and  rule  regulating  appeals  in  actions  as  far  as 
they  are  applicable.  (Original  §  1426  thus  renumbered  by  L.  1921,  ch.  199,  in  effect 
Oct.   1,  1921.) 

Dcrlfatloii.~-Code  eiv.  proo..  1 2381;  origtnaUy  re-  130  App.  Div.  88,  114  N.  Y.  Supp.  289;  Matter  of  Qitt 

vised  from  R.  S.,  pt.  3.  ch.  8,  tit.  14,  §  16,  in  part,  and  138  App.  Div.  147,  123  N.  Y.  Supp.  804. 

IS  17,  20.  21.  Qawttons  preMnted.— Matter  of  WiUdne,  169  N. 

EeffcrancM.— Apoeale  ceneraUy,  C.  P.  A.,  If  667-687;  Y.  404;  Matter  of  Burlce,  117  App.  Div.  477,  102  N.  Y. 
appeals  to  the  appellate  divieioD  of  the  supreme  court,  Supp.  786,  affd.,  191  N.  Y.  437;  Matter  of  Poole  v.  John- 
Id..  11608-621.  ston,  82  Hun  216. 

JviivoMiit  entered  oo  awnrd. — Matter  of  Pioker, 

§  1466*  Death  or  incompetency  of  party. 

Wberqf  a  party  dies  after  making  a  submisssion  either  as  prescribed  in  this  article  or 
otherwise,  if  the  submission  contains  a  stipulation  authorizing  the  entry  of  a  judgment 
upon  th£  award,  the  award  may  be  confirmed,  vacated,  modified  or  corrected,  upon  the 
application  of,  or  upon  notice  to,  his  executor  or  administrator,  or  a  temporary  adminis- 
trator of  his  estate;  or,  where  it  relates  to  real  property,  his  heir  or  devisee  who  has 
succeeded  to  his  interest  in  the  real  property.  Where  a  committee  of  the  property  or 
of  the  person  of  a  party  to  a  submission  is  appointed,  the  award  may  be  confirmed, 
vacated,  modified  or  corrected,  upon  the  apphcation  of,  or  notice  to,  a  committee  of  the 
property,  but  not  otherwise.  In  a  case  specified  in  this  section,  a  judge  of  the  court 
may  make  an  order  extending  the  time  within  which  notice  of  a  motion  to  vacate, 
modify  or  correct  the  award  must  be  served.  Upon  confirming  an  award,  where  a  party 
has  died  since  it  was  filed  or  delivered,  the  court  must  enter  judgment  in  the  name  of 
I  the  original  party;  and  the  proceedings  thereupon  are  the  same  as  where  a  party  dies 

i  after  a  verdict.    (Original  §  1427  thus  renumbered  and  amended  by  L.  1921,  ch.  199,  in 

I  effect  Oct.  1,  1921.) 

f  Berifmtlon. — Code  dr.  proc,  |2382.  The  amendment  of  1921  made  to  oonform.  to  oode 

I  oiv.  proc.,  i  2382.  as  amended  by  L.  1920,  ch.  276. 
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§  1466.  Revocation  of  submission. 

(Original  §  1428  thus  renumbered  and  repealed  by  Lri921,  ch.  199,  in  effect  Oct.  1, 
1921.)  ^ 

lleffff»tiMl*--Cad«  ehr.  proo.,  1 2389.  lUpoalsd  beeaww  of  repeal  of  oode  ohr.  proe.,  1 2S88, 

by  A»  ubhrstion  law.  L.  1920,  eh.  276. 

§  1467*  Liability  of  revoking  party. 

(Original  §  1429  thus  renumbered  and  repealed  by  L.  1921,  ch.  199,  in  effect  Oct.  1, 
1921.) 

Dwlvmttoii.— Code  dr.  proo.,  1 2884.  B«p«aled  bMauae  of  repeal  of  oode  ehr.  proo.,  §  S384, 

by  the  wbitration  law.  L.  1920,  ch.  27ft. 

§  1468.  Limitation  of  recovery  agaiAst  revoking  party. 

(Original  §  1430  thus  renumbered  and  repealed  by  L.  1921,  ch.  199,  m  effect  Oct.  1, 
1921.) 

Dcrl?s4loii.~Code  oiy.  proe.,  §  2885.  Repealed  beeaiue  of  repeal  of  eode  oiv.  proe.,  i  3886, 

by  the  arbitratioD  law,  L.  1920,  ch.  276. 

§  1469.  Application  of  this  article. 

This  article  does  not  affect  any  right  of  action  in  afl&rmance,  disaffirmance,  or  for  the 
modification  of  a  submission,  made  either  as  prescribed  in  this  article  or  o^erwise,  or 
upon  an  instrument  collateral  thereto,  or  upon  an  award  made  or  purporting  to  be  made 
in  pursuance  thereof.  And,  except  as  otherwise  exinessly  prescribed  therein,  this  artiok 
does  not  affect  a  submission  made  otherwise  than  as  prescribed  therein,  or  any  proceed- 
ings taken  pursuant  to  such  a  submission,  or  any  instrument  collateral  tiiereto.  (Original 
§  1431  thus  renumbered  by  L.  1921,  ch.  199,  m  effect  Oct.  1,  1921.) 

DerlTftttoiU— Code  oiv.  proe.,  1 2886;  orighiaUy  reriaed  from  R.  9.,  pt.  3,  oh.  8,  tit.  14,  f]22. 
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art.  85  CX)STS;  ALLOWANCES  §  1470    ' 


ARTICLE  86 

(Origixua  art.  84  thin  rwiumbOTed  by  L.  1921,  ch.  199.  in  effect  Oct.  1,  1921.) 

Costs;  allowances  and  awarding;  liability  for 

See.  1470.  Plaintiff's  ooste  of  ooune. 

1471.  Limitation  of  plaintiff's  costs  in  actions  for  tort  or  fine  or  penalty. 

1472.  Limitation  for  plaintiff's  costs  in  certain  actions  for  sum  of  money  only. 

1473.  Limitation  of  plaintiff's  costs  in  action  to  recorer  chattel. 

1474.  Limitation  of  plaintiff's  costs  by  reason  of  bringing  action  in  higher  c<Hirt. 

1475.  Defendant's  costs  of  course. 

1476.  Defendant's  costs;  when  discretionary. 

1477.  When  costs  are  discretionary. 

1478.  Costs  where  notice  of  no  personal  chum  served. 

1479.  Costs,  where  several  actions  are  brought  instead  of  one. 

1480.  Costs  upon  severance  of  action. 

1481.  Costs  in  case  of  transfer  of  cause  of  action. 

1482.  Interlocutory  costs  upon  issue  of  law.    (Repealed.} 

1483.  Costs,  where  plaintiff  and  defendant  recover  upon  separate  issues. 

1484.  Costs  in  new  action  after  <fiaoontinuance  in  imexior  court  upon  answer  of  title. 

1485.  Costs  }xpon  new  trial  ordered  by  reason  of  failure  to  file  deeuion  on  time. 

1486.  Discretionary  motion  costs. 

1487.  Coets  on  appttoation  for  judgment  on  pleading  as  frivolous. 

1488.  Costs  where  scandalous  matter  is  stricken  out  on  motion. 

1489.  The  foregoing  sections  limited. 

1490.  Costs  upon  iqipeai  from  final  judgment. 

1491.  Costs  upon  appeal  fiom  interlocutory  judcment  or  order. 

1492.  Costs  in  a  special  proceeding  in  a  court  ofrecord. 

1493.  Costs  or  fees  "vriiere  party  prosecutes  or  defends  as  poor  person. 

1494.  Costs  against  the  state;  how  paid. 

1495.  Coets  where  action  brought  by  people  on  ration  of  private  person.  ^ 

1496.  Costs  in  action  or  proceeding  brought  by  people  for  benefit  of  muniotpality. 

1497.  Costs  in  action  against  a  school  offioer  or  supervisor. 

1498.  Costs  in  action  against  municipal  corporation. 

1499.  Coets  and  disbursements  in  action  against  executor  or  administrator. 

IfiOOi  Costs  in  action  by  or  against  eseoutor,  administrator,  trustee  or  person  authorised  by  statute  to  sue  or 
be  sued. 

1501.  Action  by  surety  or  trustee  to  recover  coets  and  expenses. 

1502.  Certificate  entitling  party  to  costs  or  increased  costs. 

1503.  Effect  of  article  on  special  statute. 

§  1470.  PlaintiiPs  costs  of  course. 

The  plaintiff  is  entitled  to  costs  of  course,  upon  the  rendering  of  a  final  judgment  in 
his  favor^  in  either  of  the  following  actions: 

1.  An  action,  triable  by  a  jury,  to  recover  real  property  or  an  interest  in  real  property; 
oi;  in  which  a  claim  of  title  to  real  property  arises  upon  the  pleadings' or  is  certified  to 
have  come  in  question  upon  the  trial. 

2.  An  action  to  recover  a  chattel. 

3.  An  action  where  the  people  of  the  state  are  a  party. 

4.  An  action  to  recover  damages  for  an  assault,  battery,  false  imprisonment,  libel, 
shuider,  criminal  conversation,  seduction  or  malicious  prosecution. 

5.  An  action  founded  on  the  spoliation  or  other  misappropriation  of  public 
property. 

6.  An  action  against  an  executor  or  administrator  as  such. 

7.  An  action  against  the  surviving  husband  or  wife  of  a  decedent  and  the  next  of  kin 
of  an  intestate,  or  the  next  of  kin  and  legatees  of  a  testator,  to  recover  to  the  extent 
of  the  assets  paid  or  distributed  to  them  for  a  debt  of  the  decedent  upon  which  an  action 
might  have  been  maintained  against  the  executor  or  administrator. 

8.  An  action  by  an  executor  or  administrator  to  recover  damages  for  a  wrongful  act, 
neglect  or  default  by  which  the  decedent's  death  was  caused. 

9.  An  action  against  the  legatees  or  devisees  to  recover  a  share  of  the  property  of  a 
decedent  by  a  subscribing  witness  to  a  will  or  by  a  child  bom  after  the  making  of  the 
will. 

10.  An  action  against  the  heirs  of  an  intestate  or  th^  heirs  and  devisees  of  a  testator 
to  recover  for  the  debts  of  the  decedent  arising  by  simple  contract  or  by  specialty. 

11.  An  ^tion,  other  than  one  of  those  specified  in  the  foregoing  subdivisions  of  this 
section,  in  which  the  complaint  demands  judgment  for  a  sum  of  money  only.  (Original 
§  1432  thus  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 
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CIVIL  PRACTICE  ACT 


art.  86 


App.  DiT.  668.  65  N.  T.  Supp.  761.  rarg.  24  Mke.  206. 
63  N.  Y.  Supp.  428;  Hill  t.  MoMahon.  81  App.  Dir. 


I>«l?s4loii.— Code  oiy.  proe.,  (8228,  m  am.  by  L. 
1808.  oh.  110.     Tlie  maitor  omitted  eovered  by  other 

seetioiia  (M  1471-1475.  port).     Subda.  3-10  subatitute  824,  81  N.  Y.'^pp.  431;  Matter  of  WooUey.  i&  App. 

for  referenoaa  in  aubd.  8.    i  8228,  orifinaUy  reviaed  from  Div.  330,  147  N.  Y.  Supp.  618;  Bloondnodale  ▼.  Sten- 

oode  of  proc,  |804,  in  part.  bine,  14  Miac  549,  86  N.  Y.  Supp.  1074;  Dyer  ▼.  Dyer, 

EeffcrenecB.— CoaU  not  to  be  taxed  in  court  of  daima,  17  Miac.  421,  41  N.  Y.  Bupp.  198;  Pecic  ▼.  Haventnw 

Ct.  CL  A..  4  33;  no  coato  awarded  acainat  peraon  luinc  Water  Supply  Co..  81  Miac.  428,  142  N.  Y.  Supp.  766; 

aa  a  poor  person,  C.  P.  A..  U  1^7,  1493;  J.  Ct.  A.,  §40^  Law  v.  McDonald.  9  Hun  23;  Boardway  ▼.  Seott,  31 

coata  after  offer  of  compromiae,  C.  P.  A.,  S|  IH.  lT8t  Bun  3l6;  Crowell  v.  Smith.  36  Hun  182;  Evcnon  v.  M^* 

effect  of  tender  upon  coata,  Id.,  |f  171,  173;  coata  on  aub-  Mullen,  46  Hun  678:  Bailey  v.  Daisjer.  60  Hun  538.  8 

miaaion  of  eontrover^y,  Id.,  fft  647,  548;  coaU  of  motion,  N.  Y.  Supp.  718:  Pnoe  ▼.  Pxioe,  61  Hun  604,  16  N.  T. 

Id.,  If  1486,  1620;  award  of  interlocutory  oeata,  coata  Supp.  880;  Fmil  ▼.  ffiU,  69  Hun  456,  23  N.  Y.  Supp. 

in  specific  actions,  aee  Index.  402;  Cleveland  ▼.  Wilder,  78  Bun  691,  29  N.  Y.  Supp. 

In  general.— Belt  t.  Americftn  Centnl  Ina.  Co.,  88  209;  Powers  v.  Manhattan  By.  Co.,  14  N.  Y.  Supp.  130; 

App.  DiY.  239,  63  N.  Y.  Supp.  868;  Cahiil  ▼.  Mayor,  Bmen  v.  Manbattsii  By.  Co.,  14  N.  Y.  Supp.  788;  Dez- 

•tc..  60  Add.  Div.  276.  68  N.  Y.  Sudd.  1006;-Mec3cer  v.  ter  v.  Alfred.  26  N.  Y.  Sudp.  692;  Moore  v.  N.  Y.  Elev. 


Remincton  A  Son  Co.,  62  App.  Dlv 


70  N.  Y.  Sui 


Tibl>eta.  56  Hun  272.  9  N.  Y.  Supp.  691. 

Elglii  gtatntory.— McKuskie  v.  Headzickson.  128 
N.  Y.  565;  Stevens  v.  Central  Nat.  Bank,  168  N.  Y.  666; 
Defendorf  v.  Defendorf ,  42  App.  Div.  166,  69  N.  Y.  Supp. 
163:  Friedman  v.  Borchardt.  161  App.  Div.  672,  146  N. 
Y.  Supp.  896;  Roome  v.  Jennings,  3  Misc.  413,  23  N.  Y. 


Div.  418, 40  N.  Y.  Bupp.  846;  Hausauer  v.  Machaifics,  i 
26  Muc.  600,  57  N.  Y.  8u 


App.  Div.  23.  66  N.  Y.  Supp.  340;  McLain  r.  Mathushek 
Vitaio  Mfg.  Co..  64  App.  Div.  126,  66  N.  Y.  Supp.  397; 


Wolff  V.  M 


696.  affd. 


R.  Co..  30  Abb.  N.  C.  306;  McKay  v.  Nichols  (1921), 

107  App.  Div.  246.  186  N.  Y.  Supp.  799.    - 

of  chfttld. — ^Herman  v.  CUrvin,  8  App. 

__    .      .  ^^ 

yfathu 
3upp. 
tsupp.  696.  I 
39  App.  Div.  671,  87  N.  Y.  Supp.  1161;  Hofl^nan  v.  Maik- 
ham.  88  Hun  18.  34  N.  Y.  Supp.  508. 
Fenonal  tatMea.— O'Connor  v.  Union  I^.  Co., 
Supp.  666.  affd..  144  N.  Y.  669;  Gerling  v.  Ladd.  S7  88  Misc.  728,  68  N.  Y.  Supp.  1056;  Gorton  v.  U.  8.  ft 
Hunll2;BaIcomv.Terwil]iger,  42  Him  170;  Erie  County  B.  M.  SS.  Co.,  18  N.  Y.  Supp.  653;  Rieaer  v.  Fahya 
V.  Fxidenberg,  161  N.  Y.  Supp.  401;  Wheaton  v.  New-  Watdi  Case  Co.,  13  N.  Y.  Supp.  788;  Kaliaki  v.  Pelham 
combe,  53  N.  Y.  Super.  Ct.  178.  Park  R.  Co..  15  N.  Y.  Supp.  519;  Sitversteln  v.  Wieke 

AppUcntlon. — ^Levene  v.  Habner,  62  App.  Div.  195,     C<r.,  22  N.  Y.  Supp.  171,  2i9  Abb.  N.  C.  291. 
70  N.  Y.  Supp.  913;  Faville  v.  Badcook,  89  Misc.  397,        Klftals  of  ftttonieyB  to  eoat8.>-Matter  of  Have- 


affd.,  145  N.  Y.  597;  Mattes  v.  Pauae,  22  Civ.  Proc.  Rep.  Y.  Supp.  158;  Busted  v.  Thompson,  26  Misc.  548,  57 

41.  N.  Y.  Supp.  556;  Jaeger  v.  Koenig,  82  Misc.  244.  65  N. 

On  defendant's  olVer  to  eompromise. — Friedman  Y.  Supp.  795;  Ddaney  v.  Miller,  84  Hun  244.  32  N.  Y. 

V.  Blauner.  227  N.  Y.  827.  Supp.  505;  Bevins  v.  Algro,  86  Hun  590.  33  K.  Y.  Supp. 

Where    plnlntlir     directs     mistrial.— Norton     v.  1079. 

Erie  R.  Co..  83  Misc.  169,  144  N.  Y.  Supp.  156.  Aiyment  iMiMe  aeeond  Mtlon.~-Wolfe  v.    Blue 

dalm  of  title  to  real  proTCrty.>-Kel]y  v.  N.  Y.  A  Ribbon  Auto  A  Carriage  Co.,  170  App.  Div.  76,  .153  N. 

Manhattan  B.  Ry.  Co..  81  N.  Y.  283;  Dunster  v.  Kelly.  Y.  Supp.  1006;  Halpem  v.  Langrock  Broa.  Co.,  1)3  Misc. 

110  N.  Y.  568;  Leprell  v.  Kleinschmkit.  112  N.  Y.  864;  324.  157  N.  Y.  Supp.  1096^  Sullivan  v.  Hoe,  97  Misc. 

Lynk  v.  Weaver.  128  N.  Y.  171;  Taylor  v.  Wright.  86  197.  162  N.  Y.  Supp.  761. 

§  1471.  Limitation  <rf  plaintiflf's  costs  i&  actions  for  tort  or  fine  or  penalty. 

If ,  in  an  action  to  leoover  damages  for  an  assault,  battery,  false  imprisonment,  libel, 
slander,  criminal  conversation,  seduction  or  malicious  prosecution,  or  a  fine  w  penalty 
in  which  the  people  of  the  state  are  a  party,  the  plaintiff  recovers  less  than  fifty  dollars 
damages,  the  amount  of  his  costs  cannot  exceed  the  damages.  (Originai  §  1438  thus 
renumbered  by  L.  192X,  ch,  199,  in  effect  Oct.  1,  1921.) 

Derlvntloii. — Code  civ.  proc..  (3228,  subd.  3.  ss  am.  Aettoa  ftor  pMinlty. — ^People  v.   Stmuss.  48  App. 

by  L.  1898,  eh.  110.  as  to  Umitation  on  amount  of  costs.  Div.  198,  62  N.  Y.  Supp.  812;  People  v.  Newcomh.  75 

(  3228.  originaDy  revised  from  code  of  proc.  (  304,  in  Misc.  258,  135  N.  Y.  Supp.  161;  Gerry  v.  Liddie,  82  Hun 

part.  85.  31  N.  Y.  Supp.  58. 

Action  for  tort.— Feeney  v.  Brooklyn  City  R.  Co.. 
86  Hun   197. 

§  1472.  Limitatioii  for  plaiatiff's  costs  in  certain  actions  for  sum  of  money  only. 

la  an  action,  other  than  one  of  those  specified  in  subdivisions  one  to  ten,  both  inclusive, 
of  section  fourteen  hundred  and  seventy  of  this  act,  in  which  the  complaint  demands 
jud^nent  for  a  sum  of  money  only,  the  plainti£f  is  not  entitled  to  costs  unlesB  he  recovers 
the  sum  of  fifty  dollars  or  more.  (Original  §  1434  thus  renumbered  and  am.  by  L.  1921, 
ch.  199;  am.  by  L.  1921,  ch.  372,  in  effect  Oct.  1,  1921.) 


DertTfttton. — Code  civ.  proc,  93228.  subd.  4.  as  to 
limitation  on  amount  of  costs.  S  8228.  oiiginally  revised 
from  code  of  proc..  ( 304.  in  part. 

ActtoB  for  •vm  of  mottey  only. — ^Murtha  v.  Curlsy, 
92  N.  Y.  359;  Loring  v.  Monison.  25  App.  Div.  139.  48 
N.  Y.  Supp.  975;  Gennan-American  nov.  Co.  v.  Gar- 
rone.  73  App.  Div.  409.  77  N.  Y.  Supp.  134;  Ladies' 
Union  Ben.  Boc.  v.  Van  Natta.  96  App.  Div.  99.  88  N. 


Y.  Supp.  1083;  Gaetjens  v.  City  of  New  York,  145  App. 
Div.  640,  130  N.  Y.  Supp.  405;  Bronner  Brick  Co.  v. 
Canada  Co.,  18  Misc.  681,  42  N.  Y.  Supp.  14;  CuUnan 
V.  Feveral  Union  Surety  Co.,  61  Misc.  648.  100  N.  Y. 
Supp.  515;  Salerno  v.  Vogt,  78  Miso.  04.  136  N.  Y.  Supp. 
064;  Rice  v.  ClJlds,  28  Hun  303;  Hopkins  v.  Lott.  & 
Hun  442;  Norton  v.  Fancber.  92  Hun  463.  86  N.  Y.  Supp. 
1032. 


§  147S.  Limitatioii  of  plaintiff's  costs  in  action  to  recover  chattel. 

In  an  action  to  recover  a  chattel,  if  the  value  of  the  chattel,  or  of  aU  the  chattels, 
recovered  by  the  plaintiflF,  as  fixed,  together  with  the  damages,  if  any,  awarded  to  him, 
is  less  than  fifty  dollars,  the  amount  of  his  costs  cannot  exceed  the  amount  of  the  value 
and  the  damages.  (Original  §  1435  thus  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1, 
1921.) 

Dcriratloii. — Code  dv.  proc..  )  3226,  subd.  2.  a  to  limitation  on  amount  of  costs.  (  3228,  originally  revised 
from  code  of  proc.,  (  304.  in  part. 


art.  85  C08TS;  ALLOWANCES  ff  1474,  1475 

§  1474.  Limitation  of  plaintiff's  coats  by  reason  of  bringing  action  in  higher 
court. 

The  plaintiff  shall  recover  no  eoets  or  disbuTBements: 

1.  In  an  action  brought  in  the  supreme  court,  triable  in  the  county  of  New  York, 
which  oould  have  been  brought,  except  for  the  amount  claimed  therein,  in  tlie  city  court 
of  the  city  oi  New  York,  and  in  which  the  defendant  shall  have  been  served  with  process 
within  the  coimty  of  New  York,  unless  he  shall  recover  one  thousand  dollars  or  mora. 

2.  In  an  action  brou^t,  triable  in  the  aupreme  court  or  county  court  of  a  county  con- 
tained wholly  within  a  city  of  the  first  class,  or  in  the  city  court  of  the  city  of  New  York, 
which  could  have  been  brought,  except  for  the  amount  claimed  therein,  in  the  municipal 
court  of  the  city  of  New  York,  and  in  which  the  defendant  shall  have  been  served  with 
prOeess  within  the  city  of  New  York,  unless  he  shall  recover  two  hundred  and  fifty 
dollars  or  more. 

3.  In  an  action  brought  in  the  supreme  court,  triable  in  the  county  of  Kings,  which 
oould  have  been  brou^t,  except  for  the  amount  claimed  therein,  in  the  county  court  of 
Kings  coimty,  and  in  which  the  defendant  shall  have  been  served  with  process  within 
the'  county  of  Kings,  imless  he  shall  recover  five  hundred  dollars  or  more. 

4.  In  an  action  originally  l»t>ught  in  the  supreme  court,  triable  in  the  county  of  Albany, 
and  in  which  the  defendant  is  a  resident  of  the  county  of  Albany,  which  could  have 
been  brought,  except  for  the  amount  claimed  therein,  in  the  county  court  of  the  county 
of  Albany,  imless  he  shall  recover  five  hundred  dollars  or  more. 

5.  In  an  action  ori^nally  brought  in  the  supreme  court,  triable  in  the  county  of 
Rensselaer,  and  in  which  the  defendant  is  a  resident  of  ihe  county  of  Rensselaer,  which 
could  have  been  brought,  except  for  the  amount  claimed  therein,  in  the  county  court 
of  the  county  of  Rensselaer,  imless  he  shall  recover  five  iundred  dollars  or  more. 

6.  In  an  action  brought  in  the  supreme  court,  triable  in  the  counties  of  Bronx  and 
Queens,  and  in  which  the  defendant  is  a  resident  of  the  county  where  the  action  is 
brought,  which  could  have  been  brought,  except  for  the  amount  claimed  therein,  in  the 
county  court  of  the  counties  of  Bronx  and  Queens,  unless  he  shall  recover  five  hundred 
dollars  or  more. 

7.  In  an  action  brought,  triable  in  the  supreme  court  or  county  court  of  Erie  county, 
which  could  have  been  brought,  except  for  the  amount  claimed  therein,  in  the  city  court 
of  Buffalo,  and  in  which  the  defendant  ^all  have  been  served  with  process  within  the 
city  of  Buffalo,  unless  he  shall  recover  two  hundred  and  fifty  dollars  or  more.  (Original 
§  1436  thus  renumbered  and  amended  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

Dertf»tloii.— Code   dv.   proc,   (3228,   flubd.    5»  M  FwpMC— S«jnwur  'V^.  Wheeltr,  187  App.  Dhr.  5S, 

added  by  L.  1904,  ch.  567,  and  am.  by  L.  1910.  ch.  574.  122  N.  Y..  Supp.  183;  Moraff  ▼.  Kohn,  167  App.  Diy. 

L.  1914.  ch.  80,  L.  1916,  ch.  50.  without  chance  of  sub-  648.  142  N.  Y.  Supp.  776. 

fltanoe  except  laat  sentence  omitted.    See  next  section.  C»iifttriiettim.----Henni]w    v.    CamMho,*   181    App. 

Text  has  been   tranapoeed.  I>iv,  806.  llfl^N.  Y.  Stapp.  784. 

Amendment  of  19Sfl  made  to  oonfonn  to  code  dv.  ''IVIable." — ^Burgdon  v.   Brooklyn,   Queens    Co.  A 

pcoe.,  §3228,  subd.  5,  as  amended  by  L.  1920.  oh.  488.  Subutban  R.  R.  Co.,  130  App.  Div.  263.  114  N.  Y.  6upp. 

Ill  fcneimL— Pattereon  v.  Woodbuiy  Dennatoloeical  718;  SeynMMir  v.  Wheeler,  137  App.  Div,  62,  122  N.  Y. 

Institute.  117  App.  Div.  600.  102  N.  Y.  Supp.  790;  Ley-  Supp.    183. 

den  ▼.  Brooklyn  Heists  R.  K.  Co.,  122  App.  Div,  383.  ^lUwoMnr."— HiU  t.  Kami.  60  Misc.  860,  98  N.  Y. 

106  N.  Y.  Supp.  769;  Ponce  De  Leon  v.  Brooklyn  Hei«ht8  Supp.  682. 

R.  R.  Co..  125  App.  Div.  752,  110  N.  Y.  Supp.  96;  Waki-  nUl  in  Mimtf  Mvrt.— McKuskie  v.  Hendriekaon, 

streicher  v.  Solomon,   127  App.  Div.   364.   Ill   N.  Y.  128  N.  Y.  555;  Pierano  v.  Merritt,  148  N.  Y.  289:  Fowler 

Supp.  600:  Malsch  v.  City  of  New  York,  127  App.  Div.  v.  Deering.  6  App.  Div.  221,  39  N.  Y.  Supp.  1084;  Rose 

424.  Ill  N.  Y.  Supp.  645.  affd.,^93  N.  Y.  460;  Streat  v.  v.  Wells,  92  App.  Div.  76.  86  N.  Y.  Supp.  889:  Brasee 


421.  Ill  IJ.  Y.  Supp.  645.  affd.,^93  N.  Y.  460;  Streat  v.  v.  Wells,  92  App.  Div.  76.  86  N.  Y.  Supp.  889;  Brasee 

WoK,  132  App.  Drv.  872,  117  N.  Y.  Supp.  449;  Hubbard  v.  Town  of  Hornby,  27  Misc.  129.  58  N.  Y.  Supp.  387; 

v.  fiebse.  145  App.  Div.  828.  130  N.  Y.  Supp.  542;  Put-  Bell  v.  Lynch.  80  Misc.  683.  142  N.  Y.  Supp.  676;  Zollcr 

nam's  Sons  v.  !%kett,  152  App.  Div.  814.  137  N.  Y.  v.  Smith,  45  Hun  319;  Birdaall  v.  Keyes.  66  Hun  233.  21 

Supp.  806;  Jacobs  v.  White.  164  Ah>.  piv.  Ill,  149  N.  N.  Y.  Supp.  87. 

Y.  3upp.  600:  Corsell  v.  Brooklyn  Helghte  R.  R.  Co.,  Jurisdiction  of  Jiistlce$  unoani  of  reeorcry.-- 

173  App.  Div.  896,  157  N.  Y.  Supp.  1051;  Lipehen  v.  UnderhUl  v.  Rushmore,  51  App.  Div.  204,  64  N.  Y. 

Epstdn.  188  App.  Div.  806;  Swartout  v.  Schddebert,  Supp.  1015;  Lamphere  v.  Lamphere,  54  App.  Div.  17, 

68  Misc.  188.  123  N.  Y.  Supp.  792;  Putnam's  Sons  v.  66  N.  Y.  Supp.  270;  Youker  v.  Johnson,  62  App.  Div. 

Pickett,  77  Misc.  286,  186  N.  Y.  Supp.  817;  Post  v.  584.  71  N.  Y.  Supp.  178;  Wilson  v.  McGr«gor,  12  N.  Y. 

Levitan,  88  Misc.  334.  151  N.  Y.  Supp.  947;  Moecaklades  Supp.  39. 

V.  Petri.  186  App.  Div.  371. 173  K.  Y.  Supp.  283;  Eastern  CBsto  of  a|»peal.— Selden  v.  Block,  90  Misc.  579. 

Wood-Working  Co.  v.  Biscder.  Ill  Misc.  846.  181  N.  158  N.  Y.  Supp.  980. 

Y.  Supp.  215;  Goldstein  Co.  v.  Naday  ^  Fleischer,  113  W»l?cr  of  ngbt  to  eoiti.— Young  v.  Woop,   160 

Miw.  ^,  184  N.  Y.  Supp.  481.  App.  Div.  252,  145  K.  Y,  Supp.  535. 

§  1476.  Defendant's  costs  of  course. 

The  defendant  is  entitled  to  costs,  of  course,  upon  the  rendering  of  final  judgment 
in  an  action  specified  in  sections  fourteen  hundred  and  seventy  to  fourteen  hundred  and 
seventy^three,  unless  the  plaintiff  is  entitled  to  costs  as  therein  prescribed;  but  the  fact 
Hbat  in  any  action  a  plaintiff  is  not  entitled  to  costs  by  reason  of  having  brought   the 
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action  in  a  court  of  jurisdiction  higher  than  that  in  which  it  might  have  been  brought 
shall  not  entitle  the  defendant  to  costs.  (Original  §  1487  thus  renumbered  by  L.  1921, 
ch.  199;  am.  by  L.  1922,  ch.  92,  in  effect  March  7,  1922.) 

I>«lTmtlon.— Ckxle  dv.  proo.,  1 3229,  first  Mntenoe,  27  Misc.  129,  58  N.  Y.  Supp.  387:  Smith  v.  Biymat,  2f 

and  last  sentence  of  code  oiv.  proo.,  { 3228,  subd.  5,  as  Misc.  564.  61  N.  Y.  Supp.  943;  Lennon  ▼.  Chans,  56 

added  by  L.  1904,  ch.  557,  and  am.  by  L.  1910,  oh.  574,  Misc.  298,  106  N.  Y.  Supp.  917;  Landon  v.  Van  Etten. 

L.  1914,  ch.  80,  L.  1916,  oh.  50,  without  changie  of  sub-  57  Hun  122,  10  N.  Y.  Supp-  802:  Safe<y  Steam  Genera- 

stance.     |3229.  originally  revised  from  code  of  proc,  tor  Co.  v.  DidoBon  Mfg.  Co..  61  Hun  355,  16  N.  Y.  Supp. 

In  genena.--8tem8  v.  Titus,  114  App.  Div.  197,  99  WImto   eomplBlni   dtemiiMd.— Sinskie   ▼.    Brust, 

N.  Y.  Supp.  667;  People  v.  Newcomb,  75  Misc.  258,  135  66  App.  Div.  34.  72  N.  Y.  Supp.  922:  Weber  Bunke  Lanjee 

N.  Y.  Supp.  151;  Yamato  TracUng  Co.  v.  Hoezter,  44  Coal  Co.  v.  Chellboig,  139  App.  Div.  602,  124  N.  Y. 

Hun  491;  Agar  v.  Tibbetts,  56  Hun  272,  9  N.  Y.  Supp.  Sum>.  62;  Churchill  v.  Wagner,  23  Misc.  595,  52  N.  Y. 

691.  Supp.  252;  Moore  v.  Moore,  32  Misc.  73,  66  N.  Y.  Supp. 

liMi  eUnse.— Streat  ▼.  Wolf,   132  App.   Div.  872,  17 1;  Laungquist  v.  Hartmets.  54  Misc.  87.  104  N.  Y. 

117  N.  Y.  Supp.  449.  Supp.  408;  ftogen  v.  Collins,  8  Hun  384. 

Applleatloii. — Levene   v.    Hahaner,   62   App.   Div.  .      wlrare  comptalni  and  eMintarelalm  diiintiiiii  — 

195,  70  N.  Y.  Supp.  913;  Walker  v.  Gardener.  8  Misc.  Gibbons  v.  Skmner,  150  App.  Div.  706,  135  N.  Y.  Supp. 

468,  29  N.  Y.  Supp.  669;  Eastern  Wood-Working  Co.  v.  82a 

Bisgeier,  111  Misc.  346.  181  N.  Y.  Supp.  215.  Wwttwn  to  Mr?»  compialnt. — Murthey  v.  Buika, 

jadginent  on   pleMlnfB.— Gallagfaer   v.    Suxpless,  121  App.  Div.  400,  106  N.  Y.  Supp.  98. 

177  App.  Div.  793.  164  N.  Y.  Supp.  fOOa  When    defteduit    pMfallB.— Ladies    Union    Ben. 

Keeof  ery  of  Beta  than  Mt.— Xynk  v.  Weaver,  128  Soc.  v.  Van  Natta.  96  Ajyp-  Div.  99,  88  N.  Y.  Supp.  1083; 

N.  Y.  171;  United  Press  v.  New  York  Press  Co..  164  N.  Rohrs  v.  Rohts,  72  Misc.  108.  130  N.  Y.  Supp.  109S; 


Y.  406.  414;  Mayor,  etc.  v.  Best,  19  App.   Div.  58,  45  linn  v.  Nassau  Electric  R.  Co.,  142  N.  Y^  Supp._562. 

N.  Y.  Supp.  970;  Stacy  v.  Kruser,  172  App.  Div.  525,  Ftnal  Indsment. — Nat.  Wall-Paper 

158  N.  Y.  Supp.  799;  GoMstein  v.  DoUard.  175  App.  Div.  9  App.  Div.  206,  41  N.  Y.  Supp.  376. 
413,  161  N.  Y.  Supp.  901;  Brasee  v.  Town  of  Hornby, 


§  1476*  Defendant's  costs ;  when  discretidnary. 

Where,  in  an  action  against  two  or  more  defendants,  the  plaintiff  is  entitled  to  costs 
against  one  or  more,  but  not  against  all  of  them,  none  of  the  defendants  are  entitled  to 
costs,  of  course.  In  that  case,  costs  may  be  awarded  in  the  discretion  of  the  court  to 
any  defendant  against  whom  the  plaintiff  is  not  entitled  to  costs,  where  he  did  not 
unite  in  an  answer,  and  was  not  united  in  interest,  with  a  defendant  against  whaai  the 
plaintiff  is  entitled  to  costs.  (Original  §  1438  thus  renumbered  by  L.  1921,  ch.  199, 
in  effect  Oct.  1,  1921.) 

DerlTmtton*-— Code  ctv.  ];iroc.,  f  3229.    First  sentence        AppcMmnce    by   fepaffrnto    »ttonim.-nJacobs    v. 


vTiwre  connyimv  aisnuaaea  as  ID  one  aeienoAns. —     x.  iMipp.  luiv;  KJoaamg  v.  ocott,  i  misc.  40o,  xi  in.  x. 
Koslowsld  V.  Gomolski,  224  N.  Y.  510;  SchuUer  v.  RobI-     Supp.  473;  Olifien  v.  Bebnont,  15  Misc.  120.  36  N.  Y, 


:.  Duop 

Div.  161,  167  N.  Y.  Supp.  482;  Bruck  v.'  Lambeek,~63  Windecker,  73  Hun  476,  26  N.  Y.  Supp.  437;  Lena  v. 

Misc.  185,  116  N.  Y.  Supp.  784;  New  York  Elev.  R.  Co.  Van  Orden,  11  Abb.  N.  C.  228,  63  How.  Pr.  237;  MUli- 

V.  McDaniel,  31  Hun  310;  Eastman  v.  Grey,  81  Hun  can  v.  Robinson,  58  How.  Pr.  380. 

362,  30  N.  Y.  Supp.  895.  DiTorce;    eoffWDondcni    MTflnc     ■•    annnr.^ 

Coats  m»  condioon  of  Imito  to  one  defondant  to  Mehlenbacker  v.  Mehlenbaoker,  77  Misc.  343,  136  N. 

dlMontlniie.>-Staveiis  v.  Hush,  107  Misc.  858,  176  N.  Y.  Supp.  210. 
Y.   Supp.   602. 


.  f  I 


§  1477.  When  eosU  are  discretionaiy. 

Except  as  prescribed  in  the  preceding  sections  of  this  article,  the  court,  upon  the  ren- 
dering of  a  final  judgment,  in  its  discretion,  may  award  costs  to  any  party  in  such  sum 
not  exceeding  the  total  amount  authorized  by  statute  as  to  the  court  shall  seem  just. 
(Fonner  $  1439  thus  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 


DerlfBtlon. — Code  civ.  proc.,  (3230,  as  am.  by  L. 
1900,  ch.  181,  without  ohsoae  of  substance;  oii^^aUy 
revised  from  code  of  proc.,  (306,  firrt  sentence. 

In  general. — Osbom  v.  Carden,  206  N.  Y.  131; 
Stevens  v.  Central  Nat.  Bank,  168  N.  Y.  660;  Larkin  v. 
McNamee,  100  Ai^p.  Div.  884,  96  N.  Y.  Supp.  827;  Cle- 
ment V.  Intoxicating  liquors,  etc.,  62  Misc.  31,  114  N. 
Y.   Supp.   751. 

Coats  dlscretlonftrj. — Van  Riper  v.  Poppenhausen. 
43  N.  Y.  68;  NeweU  v.  Wheeler,  48  N.  Y.  486;  Tayk>r 
V.  Root,  48  N.  Y.  687;  Parker  v.  Laney,  68  N.  Y.  469; 
Chipman  v.  Montgomery,  63  N.  Y.  221;  Henington  v. 
Robertson,  71  N.  Y.  280;  Aikman  v.  HarseU.  98  N.  Y. 
186:  Osbom  v.  Cardesa,  208  N.  Y.  131;  Barnes  v.  Mid- 
land R.  R.  Terminal  Co..  218  N.  Y.  91;  Husted  v.  Van 
Ness.  1  App.  Div.  120,  36  N.  Y.  Supp.  1043;  Sabater  v. 
Sabater,  7  App.  Div.  70,  39  N.  Y.  Supp.  958;  Barker  v. 
Laney,  7  App.  Div.  352,  40  N.  Y.  Supp.  66;  Bickford  v. 
Searles,  9  App.  Div.  158.  41  N.  Y.  Supp.  148;  Nayk>r  v. 
ColviUe,  20  App.  Div.  581.  47  N.  Y.  Supp.  267;  iUhn  v. 


Lichtenstein,  28  App.  Div.  211. 50  N.  Y.  Sudd.  900;  Lons- 
dale V.  LoDadale.  41  App.  Div.  224.  58  N.  Y.  Supp.  532; 
HascaU  v.  King.  54  App.  Div.  441,  66  N.  Y.  Supp.  1112; 
Billings  v.  BiUmm.  73  App.  Div.  69.  76  N.  Y.  Supp.  628; 
Kelly  V.  St.  Mi<£ael's  Roman  Catholic  Church,  148  App. 
Div.  767,  133  N.  Y.  Supp.  328;  Carney  v.  Railhr.  18 
Misc.  11,  40  N.  Y.  Supp.  1123;  Stevens  v.  Weiss.  25Mise. 
457.  55  N.  Y.  Supp.  662;  Paley  v.  Smith.  74  Misc.  560. 
132  N.  Y.  Supp.  152;  Lossee  v.  Halsev,  13  Hun  655; 
Bloch  V.  O'Brien,  23  Hun  82;  Couch  v.  Millard.  41  Hun 
212;  Fargo  v.  Hehnes,  43  Hun  17;  Kahn  v.  Schmidt.  83 
Hun  541.  32  N.  Y.  Supp.  33;  Carter  v.  Beckwith.  11  N. 
Y.  Supp.  170;  Garvey  v.  Owena.  12  N.  Y.  Supp.  349.  35 
St.  Rep.  133;  Munxo  v.  Tousey.  13  N.  Y.  Supp.  81;  Abell 
V.  Bradner.  15  N.  Y.  Supp.  64,  39  St.  Rep.  5;  Weston  r. 
Stoddard.  16  N.  Y.  Supp.  605,  22  av.  Proc  Rep.  51; 
Pratt  V.  StUes,  17  How.  Pr.  211. 

Pftrdol  eostB.— City  of  New  York  v.  Empire  City 
Subway  Co.,  191  App.  Dtv.  603.  181  N.  Y.  Supp.  800. 


§  1478*  Costs  when  notice  of  no  personal  claim  served. 

Where  a  persooal  claim  is  not  made  against  a  defendant  and  a  notice  subscribed  by 
the  plaintiff's  attorney  setting  forth  the  general  object  of  the  action,  a  brief  descriptbn 


art.  86  COSTS;  ALLOWANCES  §{  1479-1481 

of  the  property  affected  by  it,  if  it  affects  specific  real  or  personal  property,  and  that  a 
personal  dainx  is  not  made  against  himj  is  served  with  the  summons,  and  the  defendant 
so  served  unreasonably  defends  the  action,  costs  may  be  awarded  against  him.  (Former 
§  1440  thus  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

DerlfBttoB«-~Code  oIt.  proc.,  (433.  as  am.  by  L.  414;  Bidwell  r.  Sollivan.  17  App.  Div.  629,  45  N.  Y. 
1877,  ab.  416,^witiiout  ohsDge  of  subatonoe;  orisinaUy  Supp.  530:  Barker  v.  Burton,  67  Barb.  459;  Wohtman  r. 
revised  from  oode  of  proo.,  {  131.  ,  Qon,  15  CHv.  Proo.  Rep.  39;  O'Hara  v.  Brophy«  24  How. 


BfllBCt  of  iuu«M«BmUe  deftenM.—- West  End  Sav.     Pr.  379. 
ft  L.  A«En.  ▼.  MWer*  4  App.  T>ir.  618,  39  N.  Y.  Supp. 

§  1479.  Costs,  when  several  actions  are  brought  instead  of  one. 

Where  two  or  more  actions  are  brought  against  parties  severally  liable  upon  the  same 
written  instrument;  including  the  parties  to  a  bill  of  exchange  or  a  promissory  note,  or 
otherwise  for  the  same  cause  of  action,  against  persons  who  might  have  been  joined  as 
defendants  in  one  action,  costs,  other  than  disbursements,  csthnot  be  recovered,  upon 
the  final  judgment,  by  the  plaintiff,  in  more  than  one  action,  which  shall  be  at  his  dec- 
tion.  But  this  prohibition  does  not  apply*  to  a.case  where  the  plaintiff  joins  as  defend- 
ants in  each  action  brought  aQ  the  persons  liable  not  previously  sued,  who,  with  reason- 
able diligence,  can  be  found  within  the  state;  or,  if  the  action  is  brought  in  the  city  court 
of  the  city  of  New  York,  or  a  county  court  withm  the  city  or  county,  as  the  case  may 
be,  where  the  court  is  located.  (Former  §  1441  thus  renimibered  by  L.  19?1,  ch.  199, 
in  effect  Oct.  1,  1921.) 

DerlfBtloM« — Code  eiv.  proc.,  |8231,  as  am.  by  L.  Sla|d0  Mfl  Off  eosli* — ^Moo^uisuer  r.  B^aufman,  7 

1896,  ch.  946,  without  ohanse  of  substance;  oricinally  App.  Div.  380,  40  N.  Y.  Supp.  213;  Levin  v.  Haas,  25 

revised  fxtna  oode  of  proo.,  {  306,  last  sentence.  Sum  266;  Quin  v.  Bowe,  11  Abb.  N.  C.  115;  Pratt  v. 

Ohjeet   of   icetloil. — ^Moosbniger    v.    Kaufman.    7  Alien,  19  How.  Pr.  450. 
App.  Div.  380,  40  N.  Y.  Supp.  213. 

§  1480«  Costs  upon  severance  of  action. 

If  liie  plaintiff  dects  to  continue  an  action  after  severance  and  judgment  upon  a  part 
of  his  cUdm,  his  right  to  costs  upon  the  judgment  is  the  same  as  if  it  was  taken  in  an 
action  brought  for  only  that  part  of  the  claim.  If  the  plaintiff  does  not  elect  to  continue 
the  action,  costs  must  be  awarded  as  upon  final  judgment  in  any  other  case.  (Original 
§  1442  thus  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

Pciltatl»M.    Code  etv.  proe.,  {511,  as  am.   by  L.  Coito.— Walak  v.  Empire  Brick  ft  Supply  Co.,  W 

1870,  ch.  543,  last  two  sentences  broadened  to  oover  any  App.  Div.  498.  86  H.  Y.  Supp.  538;  Waits  v.  Kakienbcrg 

oass  oi  severance.    1 511,  originaUy  revised  from  code  of  Co.,  68  Hun  528»  33  K.  T.  Supp.  1006. 
proo.,  1344,  last  parasraph. 

§  1481.  Costs  in  case  of  traasf  er  of  cause  of  action. 

Where  an  action  is  brought  in  the  name  of  another  by  a  transferee  of  the  cause  of 
action,  or  by  the  other  person  who  is  beneficially  interested  therein;  or  where,  after  the 
commencement  of  an  action,  the  cause  of  action  becomes,  by  transfer  or  otherwise,  the 
property  of  a  person  not«  party  to  the  action;  the  transferee,  or  other  person  so  interested, 
is  liable  for  costs  in  the  like  cases,  and  to  the  same  extent  as  if  he  was  the  plaintiff;  and, 
where  costs  are  awarded  against  the  plaintiff,  the  court,  by  order,  may  direct  the  person 
80  liable  to  pay  them.  Except  in  a  case  where  he  could  not  have  been  lawfully  directed 
to  pay  costs  personally  if  he  had  been  a  party,  his  disobedience  to  the  order  is  a  con- 
tempt of  court.  But  tiiis  section  does  not  apply  to  a  case  where  the  person  so  beneficially 
interested  is  the  attorney  or  counsel  for  the  plaintiff,  if  his  only  beneficial  interest  con-^ 
sists  of  a  right  to  a  pojction  of  the  sum  or  property  recovered,  as  compensation  for  his 
services  in  the  action.  (Original  §  1443  thus  renumbered  by  L.  1921,  ch.  199,  in  effect 
Oct.  1,  1921.) 

Il«lv»«li»ii.— Code  civ.  proc.,,  1 3347.  without  ohaofe  When  meMon  "tooaght"  by  ftBOthcr.--Moore  v. 

of  substance;  originaUy  revised  from  code  of  proc.,  §331;  Vulcanite  Portland  Cement  Co.,  330  N.  Y.  330. 

B.  8.,  pt.  3,  ch.  lOTct.  1,  1 44.  Penoa     "beiMllelally     IntcTMted.**— Slausen     t. 

CJiWftnwiloil.— Hiscook  v.   Tuck,    133    App.    Div.  Watkins,  95  N.  Y.  363;  Thorn  y.  Beard.  130  N.  Y.  483; 

116,  llO  N.  Y.  Sunp.  700;  NelUgan  ▼.  Groth,  136  App.  Pierson  ▼.  Clark.  116  App.  Div.  619,  101  N.  Y.  Supp. 

DW,  444b  110  N.  Y.  Supp.  619.  719;  NeUisan  ▼.  Qrotb,  136  App.  Div.  444.  110  N.  Y. 

AraHcftttoB.— ^Droeic  v.  Baxter.  77  App.  Div.  78.  Supp.  619;  Frederick  v.  Niver,  38  Hun  417;  McCarthy 

79  N.  Y.  Supp.  39;  Moore  v.  Vulcanite  PortKnd  Cement  v.  Wrifht,  66  Hun  387,  10  N.  Y.  Supp.  834,  affd..  135 

Co.,  160  App.  Div.  673.  146  N.  Y.  Supp.  95;  Heofle  v.  N.  Y.  733;  Thorn  v.  Beard,  71  Hun  113.  34  N.  Y.  Supp. 

American  I«aadry  Machinery  Co..  161  App.  Div.  679.  631,  affd..  139  N.  Y.  483;  MetropoUtan  A.  A  M.  Co.  v. 

146  N.  Y.  Suim.  631;  Peetseh  v.  Quinn.  13  Misc.  61,  33  Ooodenonsh.  18  N.  Y.  Supp.  313. 

N.  Y.  Supp.  87;  Metropolitan  Conoert  Ca  v.  Sperry.  58  Aetlon   by   sehool   tnuteas   without   authority.^ 

Hon  470.  13  N.  Y.  Supp.  494.  affd.,  135  N.  Y.  760.  Beck  v.  Keir.  87  App.  Div.  1.  83  N.  Y.  Supp.  1057. 

Id  feoiafaL— LeOros  ▼.  QuUn  Shirt  Shop,  187  App.  AMifniiMiit  as  MOaieraL— Waleott  v.   Holoomb. 

Dir.  Sri,  175  N.  Y.  Supp.  633.  31  nTy.  135;  Peck  v.  York,  75  N.  Y.  431;  SamueU  v. 


n 
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Auftin  Fire  Ins.  Co.,  175  App.  Div.  896,  163  N.  T.  Bupp.        ftMlte^Cbambas  ▼.  Bmoo,  163  App.  Diy.  IM. 
fiOl.  188  N.  YTSnpp.  887. 


Atdgnment  of  JadgnMiii.-- Tuekar  ▼.  Gflflmn,  58  ConteiiiDt  Iw  dlpibcite— »  «r  artKi*    Bineh  ▼. 

Hun  id^.  11  N.  T.  Supp.  555,  a£Pd.,  125  N.  Y.  714.  AflBodatodFeatureTBooldnc  Co..  Inc.,  92  BGao.  460, 

Attachmwit.— Renungtob  Pftper  Ca  ▼.  0*Doiisherty,  156  N.  T.  Suppw  162. 
96  N.  Y.  666.  ftffg.  32  Hun  255. 

§  1482.  Interlocutory  costs  upon  issue  of. law. 

(Oridnal  §  1444  thus  renumbered  by  L.  1921,  ch.  199,  repealed  by  L.  1921:,  ch.  372,  in 
effect  Oct.  1,  1921.)    llepeal  effected  to  conform  to  rules  of  civil  practice,  10&-111. 

§  1483.  Costs,  where  plaintiff  and  defendant  recover  upon  separate  issuea. 

In  an  action  wherein  the  plaintiff  is  entitled  to  costs  as  of  course,  wherein  the  com- 
plaint sets  forth  separately  two  or  more  causes  of  action  upon  which  issues  of  fact  are 
joined,  if  the  plaintiff  recovers  upon  one  or  more  of  the  issues  and  the  defendant  upon 
the  other  or  others,  each  party  is  entitled  to  costs  against  the  adverse  party,  unless  it 
is  certified  that  the  substantial  cause  of  action  was  the  same  upon  each  issue;  in  which 
case,  the  plaintiff  only  is  entitled  to  costs.  Costs  to  which  a  party  is  so  entitled  must 
be  included  in  the  final  judgment  by  adding  them  to  or  offsetting  them  against  the  sum 
awarded  to  the  prevailing  party;  or  otherwise,  as  the  case  requires.  This  section -does 
not  entitle  a  plaintiff  to  costs  in  a  case  where  he  would  not  otherwise  be  entitled  to 
costs.     (Original  §  1445  thus  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

DcrlVBtlon;— Code  civ.-  nroo..  f  8234,  without  chance  374;  Cooper  ▼.  Jolly,  30  Hu&  224,  affd.,  96  N.  Y.  667; 

of  mbetance;  ori«^nAUy  revised  from  R.  S..  pt.  3,  ch.  10,  Ackerman  t.  Delude,  36  Bun  44;  Kilbum'  v.  Lowe,  87 

tit.  1,  1 26.  Hun  237;  BiMhfield  v.  Blaahfield,  41  Hun  249;  Crodey 

"FreratMiM  pwrty.*;— Dunne  ▼.    New  York   Tele-  v.  Cobb,  42  Hun  166;  Dinant  v.  Abeiidroth,48  Hub  16, 

phone  Co..  107  Miac.  ^9.  176  N.  Y.  Supp.  519.  1  N.  Y.  Supp.  63$:  MeCarthy  v.  Innk,  6lHun  354»  15 

Appllc«tloii.~Moo6bruaBer    v.    Kaufinan.    7    App.  N.  Y.  Supp.  855;  Burns  v.  D.,  L.  &  W.  R.  Co^  63  Hun 

Div.  380.  40  N.  Y.  Supp.  213:  Dunne  v.  New  York  Tele-  19.  17  N.  Y.  Supp.  281,  mod.,  135  N.  Y.  268;  Browninc 

phone  Co..  107  Mise.  439.  176  N.  Y.  Supp.  519.  v.  N.  Y..  L.  £.  A  W.  R.  Co..  64  Hun  518. 19  N.  Y.  Supp. 

Wben  eosts  not  allowed  to  either  party.— Law  v.  453;  Heath  v.  Forbea,  11  N.  Y.  Supp.  87,  18  Civ.  Proo. 

McDonald.  9  Hun  23;  West  v.  City  of  Utica,  71  Hun  R^.  207;  Reed  v.  Batten,  6  N.  Y.  Ihipp.  708,  22  Abb. 

543,  24  N.  Y.  Supp.  1075;  Petrakion  v.  Abeely.  26  N.  Y.  N.  C.  69:  Rott  v.  bitcniatioDal  Rt.  C6'»  186  4l%>.  Div. 

Supp.  731.  191,  172  N.  Y.  Supp.  721. 

Giiue  of  actloB  the  sane.— Cook  v.  Caslcr,  87  HefendaBt  Im  «|ectment  not  enttlled  to  foatt  on 

App.  Div.  8.  83  N.  Y.  Supp.  1045;  Gearty  v.  Mayor,  a  separate  Issue  where  claim  thereon  not  lUiy 

"* —  .        -v.^  —   -«.  *T  xr  « —  maintained.— McKay   v.    Nichob   (1921),    197   App. 

Div.  246,  188  N.  Y.  Supp.  799. 

Meversai;  costs  to  aMde  etent.— ^Taylor  ▼.  New 

AssBm  32  >%i8c.  542,  67  N.  Y.  Supp.  15;  Barlow  v.  Bar-  York  life  Ins.  Co.,  148  App.  Div.  ^15,  133  N.  Y,  Supp. 

lo^3^Hun  50.                     .                  ,  746. 

ifWat  defendant  entitled.— Newdl  Univefaal  MUl  Ofmt  In  final  Jatansnt.— Crown  v.  QMMxi  Co., 

Co.  V.  Muxlow,  116  N.  Y,  170;  Bums  v.  D.,  L.  ft  W.  R.  182  App.  Div.  730,  ITONT  Y.  Supp.  147. 

Co.,  135  N.  Y.  268;  Douaberty  v.  Metn»olitan  life  Fvacttee.— Reilly  v.  Lee,  85  B(un,  315.  32  N.  Y.  Sopp. 

Ins.  Co..  3  App.  Div.  313,  38  N.  Y.  Supp.  258:  NeUins  076.  alld7  11  N.  Y.  601. 
V.  Iroroyd  Mfg.  Co.,  15  App.  Div.  116,  44  N.  Y.  Supp. 

§  1484.  Costs  in  new  action  after  discontinuance  in  inferior  court  upon  answer 
of  title. 

Where  an  action  brought  before  a  justice  of  the  peace,  or  in  the  municipal  4xnirt  of 
the  city  of  New  York  or  a  justice's  court  of  a  city,  has  bem  disccmtinued,  tB  prescribed 
by  law,  upon  the  delivery  of  an  answer  showing  that  title  to  real  property  will  come  in 
question,  and  a  new  action  for  the  same  cause  has  been  commenced  in  tiie  proper  court, 
l^e  party  in  v^ose  favor  final  jud^ptnent  is  rendered  in  the  new  action  is  entitled  to  costs; 
except  that,  where  final  judgment  is  rendered  therein  in  favor  of  the  defendant  upon 
the  trial  of  an  issue  of  fact,  the  plaintiff  is  entitled  to  costs,  unless  it  is  certified  that  the 
title  to  real  property  came  in  question  on  the  trial.  (Original  §  1446  thus  renumbered 
by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

Derivation.— Code  dv.  proo..  {  3285,  without  efaance        Certllleate  aa  t»  tlde.--Tay1or  v.  Wri«ht,  86  App. 
of  substanoe:  aritfnally  revised  from  code  of  proc.,  i  61.     Div.  568, 55  N.  Y.  Supp.  761. 

In  caneraL— Saunders  v.  Goldthrite,  41  N.  Y.  242;        "Trialofahlssaearfaet.*'— Sohafferv.  Schaffer,  110 
Moras  V.  Salisbuiy,  48  N.  Y.  636;  Gates  v.  Caa6eki,     Arap.Dtv.487,97N.  Y.Supp.411. 
28  Hun  12;  Falkel  v.  Moore,  32  Hun  293.  Where  tnal  by  referee.— Raabe  v.  Squier,  148  N.  Y. 

81;  Wood  V.  Lary,  124  N.  Y.  183. 

§  I486..  Costs  upon  new  trial  ordered  by  reason  of  failure  to  file  decision  on 
time* 

If,  after  the  trial  by  the  court  of  an  issue  of  fact,  the  decision  of  the  court  is  not  filed 
within  the  time  required  and  an  order  for  a  new  trial  is  made,  or  a  contingent  order  for 
a  new  trial  becomes  absolute,  the  costs  of  the  former  trial  abide  the  event.  (Original 
§  1447  thus  renumbered  by  L.  1921,  ch.  199;  am.  by  L.  1921,  ch.  372,  in  effect  Oct.  1, 
1921.) 

DerifatlMI. — Code  o&v.  proc,  {  1010,  last  senteaeek        The  Amendment  of  I*.  1921,  dfa.  372  made  to  ooofona 
without  change  of  sabstance.    1 1010,  oriftaaUy  revised     to  rules  of  e&vil  praetSce*  106-111. 
from  eode  of  proc.,  i  2(^,  in  part. 


art.  85 


COSTS;  ALLOWANCES,  ETC. 


li  1486-1490 


f  1486.  Dbcretioiiaxy  moticm  costs. 

Costs  upon  a  motion  in  an  action,  where  the  costs  thereof  are  not  specian3r  regulated 
in  ihiB  act,  or  upon  a  reference  to  ascertain  the  damages  sustained  by  reason  of  an  in- 
junction, or  to  approve  an  undertaking  or  the  sureties  thereof,  or  to  make  an  examination 
or  inquiry,  or  to  appoint  an  appraiser,  receiTH*  or  trustee,  or  to  take  an  account,  or  to 
detennine  any  question  of  fact  arising  at  any  stage  of  the  action  except  upon  the  plead- 
ings, may  be  awarded,  either  absolutely  or  to  abide  the  event  of  the  action,  or  of  the 
reference,  to  any  party,  in  the  discretion  of  the  court  or  judge.  (Original  §  1448  thus 
renutnb^ied  by  L.  1921,  ch.  199,  in  ^ect  Oct.  1,  1931.) 

DeriTmtloB.— Code  oiv.  proe..  {  3236.  without  oluttge  N.  Y.  Supp.  544;  Fine  ▼.  CKnton  Realty  Co..  105  Miac. 

of  flubetaiMse;  oritfnmttr  twrneA  from  eode  of  pfoe..  |  816;  818;  Baimfift  ▼.  Ui^ted  States  FMefitr  A  O.  Co.,  158  N.  Y. 

L.  18i0.  oh.  388» J  15.  Sw.   737. 

Bererenew* — C^ts  upon  motion  for  new  trial,  or  upon  n  iwrte  motion. — ^Edlefoon  v.  Duiyee,  21  Hun  607; 

■07  oAker  motion  or  upon  a  raferMiee,  C  F.  A«,  ||  IM,  Ijaa|;bieB  t.  GroBB,  46  How.  Pr.  50k  14  Abb.  N.  S.  412. 

1600;  eoets  of  motion,  how  coUeoted,  Id..  1 1520.  Motion  for  eioeatlon  against  wans. — Brocie  t. 

In  foneral.— MoCoun  ▼.  N.  Y.  C.  4e  H.  R.  R.  R.  Co..  50  0*DonneU.  71  Miec.  530. 180  N.  Y.  8upp.  805. 

N.  Y.  176;  Coddington  ▼.  Hazbuffer,  77  Miac.  211;  137  Motion  for  new  trial.— Miller  v.  Bueh.  20  App.  Div. 

H.  Y.  Sntfp.  536;  Jeneev.  Cook.  11  Hun  280.  117. 61 N.  Y.  Sapp.  486;  Hadlejr  v.  PeCheal.  24  N.  YTSupp. 

AMikatlOB.-~.Bx«nnan  r.  JoUne.  70  Mise.  687.  127  808. 

N.  Y.  Supp.  676.  Motion  to  dismiss  appoal. — Clark  v.  Snsrder.  40 

Cosii  of  rofcrenee.— Hsntem  t.  Hind  4b  Harrison  Hun  3Sa 

Phnh  Co..  128  App.  Div.  460.  112  N.  Y.  Supp.  884;  Costs   to  abide  eieni.— Banee  r.   Roosevelt.   166 

liflo.348.28  App.  DiT.  048. 151  N.Y.  Supp.  322. 


^'Sf 


CConaor  t.  N.  Y.  *  Yonkm  Laaid  Co..  8  Mieo. 


§  1487.  Costs  on  application  for  judgment  on  pleading  as  frivoloiis. 

Costs,  as  upon  a  motion,  may  be  awarded  upon  an  application  for  judgment  on  a 
pleading  aa  frivobus.  .  (Original  §  1449  thus  renumbered  by  L.  1921,  eh.  199,  in  effect 
Oct.  1,  1921.) 


Dcfliatlon* — Code   dv.  proe..  (537.  as  am.  by  L. 
1877,  eh.  416,  L.  1879.  oh.  542.  Iset  eantenoe.  without 


ohaage  of  sabstanoe.    1 637.  orii^ally  revised  trotn  eode 
of  proe..  (247. 


§  1488.  Costs  where  scandaloits  matter  is  stricken  out  on  motion. 

Where  seandalous  matter  is  stricken  from  a  pleading  on  motion,  the  attorney  whose 
name  is  subscribed  to  the  pleading  may  be  directed  to  pay  the  costs  of  the  motion^  and 
his  failure  to  pay  them  may  be  punished  as  a  contempt  of  the  court.  (Original  { 1450 
thus  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

Berlfmtloa*    Code  dr.  proe..  1 646.  m  am.  by  L.  1877.     S  646,  origiQallr  reriaed  from  eode  oi  pioo.,  1 160.  fint 
eh.  416.  last  sentenoe,  without  ehange  d  subetaneew   The    sentenea 
fiii^  saBtenee  is  i&ehided  under  "ptoad^,"  1 241,  ante. 

§  1489.  The  foregoing  sections  limited. 

Tlie  foregoing  sections  of  this  article  do  not  affect  the  recovery  of  costs  upon  an  appeal. 
(Original  { 1451  thus  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

•crttaUMU-- Codo  dr.  pioo.,  1 8237,  without  ehaace. 

i  1490.  Costs  upon  appeal  from  final  judgment. 

Upon  an  appeal  from  the  final  judgment  in  an  action,  the  recovery  of  costs  is  regulated 
as  follows: 

1.  In  an  action  wherein  plaintiff  is  entitled  to  costs  as  of  course,  the  respondent  is 
entitled  to  costs  upon  the  affirmance,  and  the  appellant  ui)on  the  reversal,  of  the  judg- 
ment appealed  from;  except  that,  where  a  new  trial  is  directed,  costs  may  be  awarded 
to  either  party,  absolutely  or  to  abide  the  event,  in  the  discretion  of  the  court. 

2.  In  every  other  action,  and  also  where  the  final  judgment  appealed  from  is  affirmed 
in  part,  and  reversed  in  part,  costs  may  be  awarded  in  like  manner,  in  the  discretion  of 
the  court.    (Original  §  1452  thus  renumbered  by  L.  1921,  ch.  199,  m  effect  Oct.  1,  1921.) 


nertvaMoB. — Code  dv.  proe..  1 3238.  without  change 
of  subetance;  originaUy  revised  from  code  of  proo.,  {  306, 
npart. 

■cCereiieM. — ^Amount  of  costs  upon  appeal  to  the 
saprame  oourt  or  appellate  division,  C.  P.  A.,  1 1508;  upon 
appeal  to  the  court  of  appeals.  Id.,  {  1610;  disbursements 
for  pixBtinc,  eta.  Id.,  1 161S. 

In  g€iieffml«— WilHams  v.  Fitshugh,  37  N.  Y.  444; 
Thuiber  v.  Chambets.  66  N.  Y.  42';  Sheridan  v.  Houghton, 
84  N.  Y.  643;  Abbey  v.  Wheeler.  170  N.  Y.  122;  Ddaifield 
V.  Village  of  Westfield.  41  App.  Div.  24,  58  N.  Y.  Supp. 
277;  Spsagne  t.  Blohaids,  30  Hun  246;  De  Lanoey  v. 
Piepgiaf,  76  Hun  70.  27  N.  Y.  Supp.  1110;  Picket  v. 
Barron,  29  Baib.  506;  Duffy  v.  Dunean,  32  Barb.  687. 


"Coata  In  aO  eonrta.'*— Jones  v.  Oould,  143  App.  Div. 
244,  128  N.  Y.  Supp.  280. 

Goata  to  ftbMe  Ike  crent.— Murtha  v.  Curley,  92 
N.  Y.  359;  Belt  v.  American  Cent.  Ins.  Co.,  33  App.  Div. 
239,  63  N.  Y.  Supp.  363;  Berrent  v.  Simpson,  61  Nfisc.  611. 
113  N.  Y.  Supp.  1065;  Young  v.  IngaUbe,  83  Misc.  T76, 


144  N.  Y.  Supp.  400;  Dobek  v.  Austro  American  Steam- 

Supp. 
Abendroth,  48  Hun  16. 1  N.  Y.  Supp.  538. 


ship  Co..  83 


ipp.  « 
Misc. 


641,  145  N.  Y.  Supp.  385;  Durant  v. 


Allowance  off  eomrt  off  appeals. — ^Fulton  v.  KruU.  151 
App.  Div.  142, 135  N.  Y.  Supp.  432. 

Cost  aga&Mt  aoeator  or  admlnlatfstor« — ^Ben- 
jamin V.  Ver  Nooy.  168  N.  Y.  578.  aifg.  36  App.  Div.  581, 
55  N.  Y.  Supp.  796. 


f  1491-1493  CIVIL  PRACTICE  ACT     .  art.  86 

CMti  diseretioiiary-— Chipman  v.  Montgomery.  63  Kinn.  139  Add.  Div.  766,  124  N.  T.  Sopp.  560:  People 
K.  Y.  221:  People  v.  McDonald,  69  N.  Y.  362;  M'Moran  v.  Smith.  13  Hun  227;  People  v.  Keator.  36  Hun  mi 
V.  Lance,  25  App.  Div.  11,  48  N.  Y.  Supp.  100;  Matter  of     People  t.  Carter,  46  Hun  444. 

§  1491.  Costs  upon  appeal  from  interlocutory  judgment  or  order. 

Upon  an  appeal  from  an  interlocutory  judgment  or  an  order  in  an  action,  costs  are  in 
the  discretion  of  the  court,  and  may  be  awarded  absolutely,  or  to>  abide  the  event,  except 
as  follows: 

1.  Where  the  appeal  is  taken  from  an  order  granting  or  refusing  a  new  trial,  and  the 
decision  upon  the  appeal  refuses  a  new  trial,  the  respondent  is  entitled,  of  course,  to  the 
C08t9  of  the  appeal. 

2.  Where  an  appeal  is  taken  from  an  order,  refusing  a  new  trial,  and  an  appeal  is  also 
taken  from  the  judgment  rendered  upon  the  trial,  neither  party  is  entitled  to  the  costs 
of  the  appeal  from  the  order.  (Original  §  1453  thus  renumbered  by  L.  1921,  ch.  199,  in 
effect  Oct.  1,  1921.) 

• 

D0rlTm«ioii.~Ck>de  civ.  proc..  §  3239.  without  change:  655;  People  ex  ret  Ferry  Co.  v.  Parker,  90  Hun  253.  85 

originally  revised  from  code  of  proc..  §  306,  in  part,  ana  N.  Y.  Aipp.  808;  Rothmann  v.  ThcmuMMii  Biothen, 

ft  315.  193  App.  Div.  694,  184  N.  Y.  Supp.  505. 

,  AppUcatton. — ^People  ex  rel.  Smith  v.  Tax  Cpomus-  Order  roAulns  new  MaL— Syma  v.  Mayor,  ete.,  ai 


§  1492.  Costs  in  a  special  proceeding  in  a  court  of  record. 

Costs  in  a  special  proceeding  instituted  in  a  court  of  record  or  upon  an  appeal  in  a 
special  proceeding  taken  to  a  court  of  record,  where  the  costs  thereof  are  not  specially 
regulated  in  this  act,  may  be  awarded  to  any  party,  in  the  discretion  of  the  court,  at 
the  rates  allowed  for  similar  services  in  an  action  brought  in  the  same  court  or  an  appeal 

from  a  judgment  taken  to  the  same  court,  and  in  like  manner.     (Original  §  1454  thus 
renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

Dcflvatloil. — C!ode  civ.  proc.,  i  3240.  as  am.  by  L.  1881.  Matter  of  Bimpeon,  26  Hun  459;  Cole  v.  Terpenning,  20 

ch.  122,  without  change;  originally  revised  from  L.  1854,  Hun  111;  Wadley  v.  Davis.  38  Hun    186;  Souhami  ▼. 

ch.  270,  S  3.  first  clause.  Brownstone,  108  Misc.  382,  177  N.  Y.  Supp.  729. 

BeTerenees. — Coats  limited  on  application  for  peremp-  In  condemimtion* — Matter  of  City  of  Brooklyn,  148 

tory  writ  of  mandamus,  C.  P.  A.,  §  1336:  on  application  for  N.  Y.  107;  Matter  of  Law,  208  N.  Y.  25;  County  of  Erie  v. 

writ  of  prohibition.  Id.,  §  1353;  on  applieation  for  writ  of  Fridenberg,  221  N.  Y.  889;  Matter  of  Mayor,  etc.,  22 

certiorari.  Id.,  {  1307;  amount  of  ooets  and  fees  in  sum-  App.  Div.  124,  47  N.  Y.  Supp.  966;  Matter  of  Simmons, 

nary  proceedings  to  (tispossess.    Id.,   i  1431;  ooets  in  130  App.  Div.  350,  355,  114  N.  Y.  Supp.  575,  affd.,  196 

proceedings  to  discover  the  death  of  a  tenant  for  life,  real  N.  Y.  573;  Matter  of  Bradley,  145  App.  Div.  49. 129  N.  Y. 

property  1.,  i  584;  costs  allowed  in  proceedings  to  foreclose  Supp.  450;  Matter  of  State  of  New  York,  152  App.  Div. 

mortgage  by  advertisement.  Id.,  {  554;  costs  to  judgment  633, 137  N.  Y.  Supp.  485;  Matter  of  Saw  Mill  River  Road, 

creditor  or  judgment  debtor  in  supplementacy  proceed-  152  App.  Div.  788,  137  N.  Y.  Supp.  825;  Matter  of  School 

inm,  C.  P.  A..  §§  803,  804.  Street.  162  App.  Div.  158, 147  N.  Y.  Supp.  195;  Matter  of 

Dlscretloii  of  court.— Ward  v.  Ward,  67  App,  Div.  Catskill  Aqueduct,  etc..  62  Misc.  324. 116  N.  Y.  Supp.  640; 

121,  73  N.  Y.  Supp.  450.  Matter  of  Board  of  Water  Supply,  62  Misc.  826, 116  N.  Y. 

AppUeatton. — People  v.  City  Bank  of  Rochester,  96  Supp.  642;  Matter  of  People  of  SUte  of  New  Yoric.  70 

N.  Y.  32;  Matter  of  Cortland  R.  Co.,  98  N.  Y.  336;  Matter  Misc.  72, 128  N.  Y.  Siipp.  29;  Matter  of  City  of  New  York, 

of  Holden.  126  N.  Y.  589;  Matter  of  Taxpayers  of  Platts-  96  Misc.  42,  160  N.  YT  Supp.  9. 

burgh,  157  N.  Y.  78;  Matter  of  Maxwell.  218  N.  Y.  88;  H»beM  eorpiu.— People  ex  rel.  Curtis  v.  Kidney,  225 

Matter  of  Grade-Crossing  Comrs.,  17  App.  Div.  56.  44  N.  Y.  299. 

N.  Y.  Supp.  844;  Matter  of  Grade-Crossmg  Comrs.,  20  Proceedlngto  lay  ont  highway. — Matter  of  Peter- 

App.  Div.  271,  46  N.  Y.  Supp.  1070;  Matter  of  Teese.  32  son.  94  App.  Div.  143,  87  N.  Y.  Supp.  1014;  Matter  of 

App.  Div.  46,  52  N.  Y.  Supp.  517;  Matter  of  Town  of  Terry,  67  Misc.  514, 123  N.  Y.  Supp-  258. 

tiempstead,  36  App.  Div.  321,  55  N.  Y.  Supp.  345.  affd.,  Bevocatlon  llanor  tai  eertlileate. — ^Matter  of  S«y- 

160  N.  Y.  685;  People  ex  rel.  Hall  v.  Board  of  Town  mour.  47  App.  Div.  320,  62  N.  Y.  Supp.  25;  Matter  of 

Auditors.  42  App.  Div.  250,  59  N.  Y.  Supp.  10;  Matter  Johnson,  18  Misc.  498,  42  N.  Y.  Supp.  1074;  Matter  of 

of  Bley  V.  Village  of  Hamburg,  84  App.  Div.  23,  82  N.  Y.  Lyman.  26  Misc.  300,  56  N.  Y.  Supp.  1020;  Matter  ol 

Supp.  35;  Farley  v.  Sixteen  Bottles  Champagne.  153  App.  Lyman.  28  Misc.  408.  59  N.  Y.  968:  Matter  of  Loper.  32 

Div.  502.  138  N.  Y.  Supp.  276;  Lauria  v.  Capobianco.  39  Misc.  534.  67  N.  Y.  Supp.  329;  Matter  of  Young,  66  Misc. 

Misc.  441.  80  N.  Y.  Supp.  203;  Matter  of  Mankowsky.  49  216. 122  N.  Y.  Supp.  1116. 

Misc.  606,  99  N.  Y.  Supp.  1058;  Hallock  v.  Bacon.  64  Hun  Tu  aasessments. — Matter  of  Babcock.  86  App.  Div. 

90,  19  N.  Y.  Supp.  91:  Vaughn  v.  Strong,  66  Hun  278.  21  563.  83  N.  Y.  Supp.  1020:  People  ex  rel.  Cemetery  Assn.  v. 


N.  Y.  Supp.  154;  Matter  of  Lima,  etc..  Ry.  Co.,  68  Hun     Pratt,  66  Hun  578,  21  N.  Y.  Supp.  853,  affd.,  138  N.  Y. 

252.  22  N.  Y.  Supp.  967;  Matter  of  South  Market  St..  80     655. 

Hun  246,  29  N.  Y.  Supp.  1030;  Homellsville  Eloc.  Ry.  Co.,        Bitfs  allowanee. — Matter  of  People  of  State  of  New 


Hun  Z4D,  zv  IN.  Y .  supp.  lUiHJ;  nomeiisviue  i^ioc.  Ky.  %Jo.,  exvs  auowsnce. — Matter  oi  jreopie  or  outie  oi  j^iew 

v.  N.  Y.  L.  E.  A  W.  R.  Co.,  83  Hun  407,  31  N.  Y.  Supp.  York,  70  Misc.  72.  128  N.  Y.  Supp.  29;  Syracuse  Savings 

745:  Erie  County  v.  Fridenberg.  161  N.  Y.  Supp.  401;  Bank  v.  Stokes,  71  Misc.  508,  130  N.  Y.  Supp.  596. 
Fitts  V.  Francis,  163  App.  Div.  787,  149  N.  Y.  Supp.  271; 

§  1493.  Costs  or  fees  where  party  prosecutes  or  defends  as  poor  person. 

A  person  admitted  to  prosecute  as  a  poor  person  may  prosecute  his  action  without 
paying  fees  to  any  officer.  If  judgment  is  rendered  against  him  or  his  complaint  is  dis- 
missed, costs  shall  not  be  awarded  against  him. 

Where  costs  are  awarded  in  favor  of  a  person  who  has  been  admitted  to  prosecute  or 
defend  as  a  poor  person,  they  must  be  paid  over  to  his  attorney  when  collected  from  the 
adverse  party,  and  distributed  among  the  attorneys  and  counsel  assigned  to  the  poor 


art.  S5  COSTS;  ALLOWANCES,  ETC.  §{  1494^-14g8 

person,  as  the  court  directs.    (Origmal  S  1455  thus  renumbered  by  L.  1921,  ch.  199,  in 
effect  Oct.  1,  1921.) 

Derlvrntloii.— Code  U  Ml.  ^7.   The  matter  omitted  b  included  under  ''pftrties  "  (S  197,  ante).    §  461,  originally 
revised  from  R.  B.,  pt.  3.  ch.  8,  tit.  1,  S  4* 

§  1494.  Costs  against  the  state;  how  paid. 

Where  costs  are  awarded  against  the  people  of  the  state  in  an  action  or  a  special  pro* 
ceeding  brought  by  a  public  officer,  pursuant  to  any  provision  of  law,  and  the  proceedings 
have  not  been  stayed  by  appeal  or  otherwise,  the  comptroller  must  draw  his  warrant 
upon  the  treasurer,  for  the  payment  of  the  costs,  out  of  any  money  in  the  treasury 
appropriated  for  that  purpose,  upon  the  production  to  him  of  an  exemplified  copy  of  the 
judgment  or  order  awarding  the  costs,  and,  where  the  amount  is  not  fixed  thereby,  of  a 
taxed  bill  of  costs;  accompanied,  in  either  ease,  with  a  certificate  of  the  attorney-general 
to  the  effect  that  the  action  or  special  proceeding  was  brought  pursuant  to  law.  The 
fees  of  the  cl^k  for  the  exemplified  copy  must  be  certified  thereupon  by  him  and  in- 
cluded in  the  warrant.  (Original  §  1456  thus  renumbered  by  L.  1921,  ch.  199,  in  effect 
Get.  1,  1921.) 

Pwlf >lloii,"- Cod e  dv.  proc..  1 3241,  without  ohaage;  Farco  v.  Roeeodale,  76  Hun  112, 27  N.  Y.  8upp.  825,  affd., 
olifinally  revieed  from  R.  a,  pt.  3.  ch.  8,  tit.  17.  i  14.  142  N.  Y.  670. 

ietton  for  flofaition  oT  SAine  law.— People  ez  rel.        Aetton  to  rcflitcr  tltie.— Jamieeon  4  Bond  Co.  v. 

Reynolda,  160  App.  Div.  107.  154  N.  Y.  Supp.  836. 

§  1496.  Costs  where  action  brought  by  people  on  relation  of  private  person. 

Where  an  action  is  brought,  in  the  name  of  the  people  of  the  state,  upon  the  relation 
of  a  private  corporation  or  individual,  a  judgment  awarding  costs  to  ^e  defendant  must 
awaid  them  gainst  the  relator  in  the  first  instance;  and  against  the  people,  only  in  case 
an  execution  issued  thereupon  against  the  property  of  the  relator  is  return^  unsatisfied. 
(Original  §  1457  thus  rentimbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,1921.) 

]>efflTmtlo]i«— Code  civ.  proc.,  i  3242,  appficable  now  Quo  wamuito. — ^People  ez  rel.  Funnan  v.  Clute.  52 
only  to  actions  Bpeoified  in  code  civ.  proc..  %  1986,  made  of     N.  Y.  576. 

general  application.    §  3242,  originally  rei^sed  from  code         Actkni  for  Ylobitioii  of  gsme  law. — People  v.  Alden, 
of  proc,  §310,  second  sentence.  112  N.  Y.  117:  People  ez  rel.  Fargo  v.  Roaendale,  76 

Hun  112.  27  N.  Y.  Supp.  825.  affd..  142  N.  Y.  670. 

§  1496.  Costs  in  action  or  proceeding  brought  by  people  for  benefit  of  munic- 
ipality. 

In  an  addon  or  a  special  proceeding  brought  in  the  name  (rf  the  people  of  the  state  to 
recover  money  or  property,  or  to  establish  a  right  or  claim,  for  the  benefit  of  a  county, 
city,  town  or  village,  costs  shall  not  be  awarded  against  the  people;  but,  where  they  are 
awarded  to  the  defendant,  they  must  be  awarded  against  the  body  for  whose  benefit  the 
action  or  special  proceeding  was  brought.  (Original  §  1458  thus  renumbered  by  L. 
1921,  ch.  199,  in  ^ect  Oct.  1,  1921.) 

Ilertvattoii.---Code  %  3243,  without  change;  originally  Aetlon  for  sale  of  adulterated  milk. — People  y. 
revised  from  code  of  pioc,  (  320.  Hodnet,  81  Hun  137,  30  N.  Y.  Supp.  735. 

§  1497.  Costs  in  action  against  a  school  officer  or  supervisor. 

Costs  cannot  be  awarded  to  the  plaintiff  in  an  action  against  a  school  officer  or  a  super- 
visor,  on  account  of  an  act  performed  by  him  by  virtue  of  or  under  color  of  his  office, 
or  on  account  of  a  refusal  or  an  omission  to  perform  a  duty  enjoined  upon  him  by  law, 
where  his  act,  refusal  or  omission  might  have  been  the  subject  of  an  appeal  to  the  state 
commissioner  of  education,  and  where  it  is  certified  that  it  appeared  upon  the  trial  that 
the  d^endant  acted  in  good  faith.  But  this  section  does  not  apply  to  an  action  for  a 
penalty,  or  to  an  action  or  a  special  proceeding  to  enforce  a  decision  of  the  state  com- 
missioner of  education.  (Original  §  1459  this  renumbered  by  L.  1921,  ch.  199,  in  effect 
Oct.  1,  1921.) 

Dertfatloii. — Code  dv.  proc.,  i  3244,  without  change  Certlftcate  of  geed  fallh. — Budd  v.  Allen,  69  Hun 
of  Bubetanoe;  originally  revised  from  L.  1864.  ch,  666,  tit.  535,  24  N.  Y.  Supp.  5;  Clarke  v.  TunnicIifF,  38  N.  Y.  58,  4 
13,    §6.  Abb.  N.  S.  451. 

In  seneraL — ^People  ex  rel.  Wallace  v.  Abbott.  46  Hun 
294. 

§  1498.  Costs  in  action  against  municipal  corporation. 

Costs  cannot  be  awarded  to  the  plaintiff,  in  an  action  against  a  municipal  corporation 
in  which  the  complaint  demands  a  judgment  for  a  sum  of  money  only,  unless  the  claim 


§i  1490,  1500  CIVIL  PRACTICE  ACT  art.  85 

on  which  the  action  is  founded,  was  pvesented,  before  the  commenoemeBt  of  the  aetkm, 
to  the  board  of  such  corporation  having  the  power  to  audit  the  same,  or  to  its  chief  fiscal 
officer,  at  least  ten  days  before  the  commeneement  of  said  action.  (Original  §  1460  thus 
renumbered  by  L.  1921,  ch.  199,  m  effect  Oct.  1,  1921.) 

DerlfBtloii.— Code  dv.  proc.,  1 3245.  as  am.  by  L.*1S9Q.  *'cio6ti  "  Indnde  j|iibiir««iieii«i.— Jndaoo  v.  ^lace 

oh.  609,  without  change;  originatly  revised  from  L.  1859),  of  Ofotn.  iO  Hun  tflS. 

ch.  262.  f  2.  PrmeiltBtloii   of  clal|ii.-^pauldi]ig   v.    Village   of 

Avpltatlui.— Taylor  v.  City  of  Cohoea.  109  N.  Y.  M;  Waverly.  12  App.  Diy.  a04.  44  N.  Y.  Sqpp*  It^TKinc 

Sage  V.  Village  of  DornellsvUle.  106  N.  Y.  667;  Harrigan  v.  v.  Village  of  Randetph,  28  App.  Div.  25.  50  N.  Y.  Svpp. 

City  of  Brookljm,  119  N.  Y.  156;  Onondaga  County  v.  902;  Brawater  v.  City  of  Hom6UsviUe»  95  App.  Imt. 

Cify  of  AmsteKdan.  139  Appu  Div.  883.  124  N.  Y.  Supp.  161.  54  N.  Y.  Supp.  915;  Hal&uui  t.  Villaca  of  Fort  £d- 

562;  Bradley  v.  Village  of  tnion.  164  App.  Div.  735.  150  ward.  26  Misc.  422,  57  N.  Y.  Supp.  162. 

N.  Y.  Supp.  735;  Qumlan  v.  aty  of  U&a,  11  Hun  217,  Chtef  llMal  •Ulccr.— DMatel  t.  Ci^  of  Kingstco,  82 

afiFd..  74  N.  Y.  603;  ChUds  v.  Village  of  West  Troy,  23  Hun  527;  Fisher  v.  VUlase  of  CorUand,  42  Hun  174;  Hunt 

Hun  58^  UUea  Water  Works  Co.  v.  City  of  Utiea,  31  Hun  v.  City  of  Oswego.  46  Hun  306;  Chapman  t.  Town  of 

426;  Manh  v.  Village  of  Laasingburgh.  31  Hun  514.  Taylor.  19  N.  Y.  Supp.  48. 

§  1499.  Costs  and  disbtttsemeiits  in  action  againsl  exocutor  <Hr  admintstrator. 

Where  a  judgment  for  a  sum  of  money  only  is  rendered  against  an  executor  or  admini»* 
trator  in  an  action  brought  against  him  in  his  representative  capacity,  costs  shall  not 
be  awarded  against  him,  except  ^at  where  it  appears  tiiat  the  plaintiff's  demand  was 
presented  within  the  time  limited  by  a  notice,  published  as  prescribed  by  law,  requiring 
creditors  to  present  their  claims,  and  that  the  payni»it  thereof  was  unreasonably  resisted 
or  neglected,  the  court  may  award  costs  and  disbursements  or  disbursements  without 
costs  against  the  executor  or  administrator,  to  be  collected  either  out  of  his  individual 
property  or  out  of  the  property  of  the  decedent  as  the  court  directs,  having  loferenoe 
to  the  facts  which  appeal  upon  the  trial.  Where  the  action  is  brought  in  the  supreme 
court  or  any  county  court,  the  facts  must  be  certified  by  the  judge  or  referee  before 
whom  the  trial  took  place.  (Origmal  { 1461  thus  renumbered  by  L.  1^1,  ch.  199,  in 
effect  Oct.  1,  1921.) 

nerltmMoB.—Code  eiv.  proo..  {§  1835.  1836,  without  CertUlemte  o#  Judge  of  nDeree.— MeKser  v.  Doll.  91 

change  of  substanee.    -  f  1836,  orifanally  revised  fnm  N.  Y.  365;  Matson  v.  Abbey.  141  N.  Y.  179;  AndsfBon  ▼. 

R.  S..  pt.  2,  ch.  6,  tit.  3,  {  41.    {  1836,  as  am.  by  L.  1895.  McCann,  14  App.  Div.  365,  43  N.  Y.  Supp.  956;  Ryan  v. 

oha.  595.  946.  L.  1897.  ch.  469,  L.  1906»  ch.  60.  U  1915.  McElroy.  15  App.  Div.  216,  44  N.  Y.  Siw.  196;  Matter 

ch.  638;  originaUy  revised  from  R.  S.,  pt.  2,  ch.  6,  tit  3.  of  Raab.  47  App.  Div.  33,  62  H.  Y.  Supp.  33>;  Lounsbuty 

S  41,  in  part.  v.  Sherwood.  53  App.  Div.  318.  65  N.  Y.  Supp.  676; 

AppUcattoil. — JohnsMi  v.   Myers.    103  N.   Y.   666;  German- American  Prov.  Co.  v.  Garrone,  73  App.  Div. 

Denise  v.  Denise,  110  N.  Y.  562;  Hopkins  v.  Lott,  111  411.  77  N.  Y.  Supp.  134;  Daide  v.  Gonklin.  78  App.  Dhr. 

N.  Y.  579.  revg.  42  Him  442;  Hauxhurat  v.  Ritch.  119  590. 77  (7.  Y.  Supp.  39;  Weeks  v.  Coe.  76  App.  Div.  310, 78 

N.  Y.  621;  Dimn  v.  Arkenburgh,  48  App.  Div.  518,  62  N.  Y.  Supp.  477;  Jenkinson  v.  Harris.  27  Misc.  714.  59 

N.  Y.  Supp.  861;  Oabore0  v.  Parker,  66  App.  Div.  377.  79  N,  Y.  &m.  548;  Enrenreieh  v.  Uchtenbsn.  ^  Iffisa.  305. 

N.  Y.  Supp.  894;  Comweli  v.  Sheldon.  194  App.  I^.  58.  60  K.  Y.  Bupp.  513;  Brainerd  v.  DeGraef,  29  Misc.  560. 61 

118  N.  Y.  Supp.  707;  Walker  v.  Gardener.  8  Muc.  468,  29  N.  Y.  Supp.  953;  Peltman  v.  Johnson.  35  Hun  88;  E^ 

N.  Y.  Supp.  669;  De  Kalb  Ave.  M.  E.  Chuxtsh  v.  KeUc,  30  v.  Taylor.  42  Hun  205;  Hone  v.  De  Peystwy  44  Hun  487; 

MIso.  967.  62  N.  Y.  Supp.  393;  Matter  of  Ingraham.  36  Vau^  v.  Strong.  66  Hun  278,  21  N.  Y.  Supp.  154 

Misc.  577.  72  N.  Y.  Sum.  62;  Matter  of  Coonl^,  38  Misc.  Whitoomb  v.  Whitcomb,  92  Hun  443,  36  N.  Y.  Supp.  607 

219.  77  N.  Y.  Supp.  269;  Dean  v.  Roseboom.  37  Hun  310;  Oliver  v.  Sahler.  185  App.  Div.  85,  172  N.  Y.  Supp.  687 

^enker  v.  Loomis.  43  Hun  247;  Hendricks  v.  Isaacs,  52  Hewlett  v.  Van  Voorhis  (1921).  197  App.  Div.  362,  189 

Hun  100.  5  N.  Y.  Supp.  105,  revd.  on  other  grounds,  117  N.  Y.  Supp.  27. 

N.  Y.  411;  Hallock  v.  Bacon.  64  Hun  90,  19  N.  Y.  Supp.  row«r  0t  NfcNe  to  award  Mali.— Fisher  v.  Bennett, 

91:  Adama  v.  Olin.  78  Hun  300,  29  N.  Y.  Supp.  181;  21  Misc.  178.  47  N.  Y.  Supp.  114, 

Etfray  v.  Masson.  18  N.  Y.  Supp.  350;  Baggage  v.  Web-  CMta   agatnst  eieeatoir  or  admliilstrator. — Dem- 

ster.  25  N.  Y.  Supp.  300:  McBride  v.  Chamberlain.  26  arest  v.  Smtth.  143  App.  Div.  104,  127  N.  Y.  Supp.  659. 

N.  Y.  Supp.  94;  Davis  v.  GalUgher.  55  N.  Y.  Supp.  1066;  Coata  after  appou.— Benjamin  v.  Ver  Nooy.   168 

Matson  v.  Abbey,  141  N.  Y.  17»:  Benjamin  v.  Ver  Nooy.  N.  Y.  578.                                                  ^                    f 

168  N.  Y.  578;  Riobaids  v.  Stillman,  57  App.  Div.  182,  68  IHabiineiiieilta.— Larkins  v.  Maxon.  103  N.  Y.  680; 

N.  Y.  Supp.  188,  affd..  172  N.  Y.  632;  Carr  v.  Dooley.  19  MUler  v.  MUler.  32  Hun  481 ;  Kiill  v.  Brownell.  40  Hun  72; 

Misc.  553,  43  N.  Y.  Supp.  399;  Vaughn  v.  Strong.  66  Hun  Hatch  v.  Stewart,  42  Hun  165;  Hallock  v.  Bacon.  64  Hun 

278,  21 N.  Y.  Supp.  154.  9a  19  N.  Y.  Supp^  91;  Outhouse  v.  OdeU,  84  Hun  494,  32 

Constmctlon. — ^Pauley  v.  Millspaugh,  95  App.  Div.  N.  Y.  Supp.  1S». 

208,  88  N.  Y.  Supp.  565;  Garter  v.  Bamum,  24  Miac.  220,  Bitfa  aai0waiieo.-^aU  v.  Gall,  27  App.  Div.  178,  50 

53  N.  Y.  Supp.  539;  Brainerd  v.  De  Graef,  29  Misc.  560, 61  N.  Y.  Supp.  563;  appeal  dismissed,  160  N.  Y.  696. 

N.  Y.  Supp.  958.  Salt  for  leaf  sun  than  eiatiiM4.r-OKrter  v.  Beok- 

Freaentotlon  of  demand. — Comweli  v.  Sheldon,  134  with,  104  N.  Y.  239. 

App.  Div.  58, 118  N.Y.  Supp.  707.  WtMm^  to  fle  eoMoai  «iidcr  acotloD  iirlor  la 

Eipiratloii  of  ttine  from  rcjcotlon  of  dalm.—  ameadmont  of  If  IS.— Peiabacker  v.  Murphy,  153  App. 

Hart  V.  Hart.  45  App.  Div.  280,  61  N.  Y.  Supp.  131;  Div.  492,  138  N.  Y.  Supp.  537. 

BaUan^e  v.  Steenwertb,  79  App.  Div.  632,  80  N.  Y.  AetUm  amvaaoaably  dcfondo^— Hewlett  v.  Vaa 

Suxm.  37;  Pauley  v.  Millmugh.  95  App.  Div.  208.  88  Voorhis  (1921).  197  App.  Div.  362,  189  N.  Y.  Supp.  27. 

N.  Y.  Supp.  565;  Hays  v.  Flynn,  30  Mise.  686,  64  N.  Y.  Award  of  easts  hj  appeliato  division  on  revoffsal 

Supp.  252;  Holcombe  v.  Nettleton,  41  Misc.  504, 85  N.  Y.  of  Jndsment  In  faior  of  Clooator.—HewleU  v.  Van 

Supp.  12;  Horton  v.  Brown.  29  Hun  654,  affd.,  102  N.  Y.  Voorhis  (1921).  197  App.  Div.  362.  189  N.  Y.  Supp  27. 
696;  Supplee  v.  Sayie,  51  Hun  3a  8  N.  Y.  Supp.  637. 

§  1600.  Costs  in  action  by  or  against  executor,  administrator,  trustee  or  person 
authorized  by  statute  to  sue  or  be  sued. 

In  an  action  brought  by  or  against  an  executor  or  administrator  in  his  representative 
capacity  or  the  trustee  of  an  express  trust,  or  a  person  expressly  authorized  by  statute 
to  sue  or  to  be  sued)  costs  must  be  awarded  as  in  an  action  by  or  against  a  person  prose- 
cuting or  defending  in  his  own  ri^t,  except  as  otherwise  prescribed  in  the  last  preceding 
section;  but  they  are  exclusively  chargeable  upon,  and  collectible  from  the  estate,  fimd, 
or  person  represented,  unless  the  court  directs  them  to  be  paid  by  the  party  persbnaUy 


art.  86  COSTS;  ALLOWANCES,  ETC.  §§  1501-1508 

for  mismanagement  or  bad  faith  in  the  prosecution  or  defence  of  the  action.    (Original 
§  1462  thus  renumbered  by  L.  1021,  ch.  190,  in  effect  Oct.  1,  1021.) 

Ilertvattoii«— Codedv.proo..  §  3246,  without  ehanse  of  Whitoomb,  02  Hun  448,  36  N.  Y.  Supp.  607;  Ackloy  v. 

8abfltanc«;  Mifizially  revised  from  code  of  proc.,  i  817,  Ackley,  21  N.  Y.  Supp.  877. 

fint  161110000.  Agaliist  Mtlnise  lor  iMneflt  itt  endkUm  pcnoo" 

Appttemtloii.— Krill  v.  Brownell.  40  Hun  72;  MiiUeii  ▼.  «ll3r«-^aok  v.  Robie.  48  Hun  181;  Il'axon  v.  Mason,  27 

Guinn,  88  Hun  128,  34  N.  Y.  Surd.  625;  Sutton  v.  New-  N.  Y.  Supp.  1025. 

ton,  2  How.  Pr.  N.  S.  56;  Maxwell  v.  Thompson  (1921),  Agatnst  tnutoes  off  nvnu   tnist  Mnonally. — 

196  App.  Div.  616.  Oobmb  v.  0«Biea.  88  App.  Div.  879,  54  N.  Y.  Supp.  287; 

Pwiont  eipieiily  anthorlsed  to  sa«  or  be  sned. —  O'Brien  v.  Jaokson,  42  App.  IMv.  171,  58  N.  V.  Supp. 

Matter  of  Camegie  Trust  Co.,  161  App.  Div.  280,  146  1044;  Hushes  v.  CumnunftB,  63  App.  Div.  363,  71  N.  Y. 

K.  Y.  Supp.. 809.  iupp*  600;  O'Brien  t.  Owaiv,  25  Hun  446;  Murray  v. 

Cteti    ac»lmt    eiccutorB    and    mdmlnistrston  Rendrickson,  6  Abb.  Pr.  96;  Carnahan  v.  Pond,  15  Abb. 

Eraoiially. — Byms  v.  Mayor,  etc.,  105  N.  Y.  153;  Buck-  Pr.  194. 

d  V.  Oalhip,  105  N.  Y.  453;  Hone  v.  De  Peyster.  106  PWsonal  BaMlitar  of  ■MiHOil  for <00ti.— People  ▼. 

N.  Y.  645;  Mateon  v.  Abbey.  141  N.  Y.  179;  Leavitt  v.  HenneHor,  169  App.  Piv.  814. 144  N.  Y.  Supp.  879. 

Scholes  Co.,  210  N.  Y.  107,  revs.  148  App.  Div.  78*  182  ONkr  of  coart  pginwry  beroro  pononol  Jn^ta;- 

N.  Y.  Supp.  1033;  Patterson  v.  Buchanan,  40  App.  Div.  aMgi.    Qloeuin  v.  Banv,  38  N.  V.  46;  Bone  v.  De 

498,  58  N.  Y.  Supp.  179;  Harrington  v.  Strong,  49  App.  Poster,  106  N.  Y.  645;  CConnor  v.  Healey.  96  Mise.  278, 

Div.  30.  63  N.  Y.  8«pp.  257;  tMBpheie  ▼.  Lamphere.  54  161  N.  Y.  Supp.  582;  lindslay  v.  Deafeodorf,  43  How. 

App.  Div.  17,  66  N.  ¥.  Supp.  270;  Rooney  v.  Bodkin,  93  Pr.    90. 

App.  Div.  431, 87  N.  Y.  Supp.  800;  Smith  v.  Farmer  Type  Cotto  n^l  ohMWAUe  «f»liMt  reol  ••tete.—Matter 

Founding  Co..  18  Misc.  434, 41 N.  Y.  Bivp.  788;  Matter  of  of  Folsy,  80  App.  SiV.  248,17  NT  Y.  Supp.  181. 

Tngraham,  35  Misc.  577,  72  N.  Y.  Sum.  62;  Daan  t.  rMvUy  of  ebim  for  eoote.— Matter  of  Friedlander, 

Roeeboom.  37  Hun  310;  Spencer  v.  Strait,  40  Hun  463;  160  App.  Div.  475.  146  N.  Y.  Supp.  679;  Matter  off  Cai^ 

Adams  v.  OUn,  78  Hun  309,  29  N.  Y.  Supp.  131;  Benedict  n^ie  T^ust  Cow,  161  App.  Div.  ^,  146  N.  Y.  Si^p-  309; 

V.  SUter,  82  Hun  190,  31  N.  Y.  Supp.  413;  Whitoomb  v.  Matter  of  Mahoney.  if  Misc.  472, 75  N.  Y.  Supp.  1956. 

§  1601.  Action  by  surety  or  trastee  to  recover  costs  and  expenses, 

A  surety,  including  a  drawer  or  indorser,  may  recover  in  an  action  against  his  principal, 
and  an  executor,  administrator  or  other  trustee,  where  the  trust  estate  is  insufficient  to 
reimburse  him,  may  recover  in  an  action  against  the  bes^ficiaiy  whom  he  represents,  his 
reasonable  costs  and  other  expenses  incurred  necessarily  and  in  good  faith  in  the  prose- 
cution or  defence,  by  the  express  or  implied  consent  of  the  principal  or  beneficiary,  of 
an  action  or  special  proceeding,  relating  to  the  demand  secured,  or  to  the  trust  estate, 
as  the  case  requires.  This  section  does  not  affect  any  special  agreement  relating  to  those 
costs  and  expenses.  (Original  §  1463  thus  renumbered  by  L.  1921,  ch.  199,  in  effect 
Oct.  1,  1921.) 

Hoilvotloil. — Code  civ.  proc.,  1 1916,  without  change;        In  seneiml. — ^Matter  of  Smith,  1  Misc.  269,  22  N.  Y 
otvEiBaUy  revised  from  L.  1866,  oh.  314,  1 3.  Supp.  1067;  People  v.  Rmningtno,  45  Hun  847:  Supplee 

v.  Sayie,  51  Hun  30,  3  N.  Y.  Supp.  627. 

-§  1502.  Certificate  entitling  party  to  costs  or  increased  costs. 

Where,  upon  the  trial  of  an  action,  the  title  to  real  property  comes  in  question,  or 
any  fact  appears  whereby  either  party  becomes  entitled  to  costs  or  to  increased  costs, 
the  judge  presiding  at  the  trial,  or  the  referee,  must  make  a  certificate  stating  the  fact, 
upon  the  application  of  the  party  to  be  benefited  thereby,  either  before  or  after  the  ver- 
dict, report  or  decision  is  rendered.  Such  a  certificate  is  the  only  competent  e^idence, 
as  to  the  matter,  before  the  taxing  officer.  (Original  §  1464  thus  renumbered  by  L.  1921, 
ch.  199,  in  effect  Oct.  1,  1921.) 


DcfflfstlOB.-— Code  civ.  proc.,  §  8848,  without  change        Carttfltftto  gliMatod.-~Smitk  v.  Cooper,  80  Hun  395; 
of  substance;  originally  revised  from  R.  S.,  pt.  3,  ch.  10,     Shaver  v.  Eldred,  86  Hun  51,  .33  N.  Y.  Supp.  158. 
tit.  5,  %  8.  Certlflcote  %j  reftree.— Brsineid  v.  De  Graef,  20 


ai«lc»«loii«— Wood  ▼.  Bseiw  Commisrioneia,  9  Misc.     Misc.  560,  61  N.  Y.  Supp.  958. 
507,  80  N.  Y.  Supp.  344;  Geny  v.  liddle,  52  Hun  85,  31         Certlflcate  off  Judge  ooncliulTe.— LilUs  v.  O'Connor, 
N.  Y.  Supp.  58.  8  Hun  280. 

Nunc  pro  tnne. — Snyder  v.  Beyer,  3  E.  D.  Smith  235. 

S  1603.  E£fect  of  article  on  special  statute* 

This  article  does  not  affect  any  provision  iK)ntained  elsewhere  in  this  act,  or  in  any 
other  statute,  remaining  unrepealed  after  this  act  takes  effect,  whereby  the  award  of 
costs  is  specially  regulated,  in  a  particular  case,  otherwise  than  as  prescribed  in  this 
article.     (Original  §  1465  thus  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

HciIVbIIoII.    Code  eiv.  proc.,  §  3250,  without  change  of  substance. 


§  1504  CIVIL  PRACTICE  ACT  art.  86 


ARTICLE  86 

(Original  art.  85  thus  ranumbend  by  L.  1921,  ch.  199.  in  effect  Oot.  1,  1921.) 

Costs;  amount  of;  additional  allowances;  disbursements 

Sec.  1504.  Amount  of  costs  generally. 

1505.  Amount  of  coets  upon  a  motion  or  reference. 

1506.  Amount  of  coats  on  motion  for  disooveiT  or  iuq>ection. 

1507.  Amount  of  costs  upon  new  trial  or  assessment  of  damages. 

1508.  Amount  of  costs  upon  appeals  generally. 

1509.  Amount  of  costs  upon  motion  for  new  trial  upon  case  or  for  judgment  upon  special  verdict. 

1510.  Amount  of  costs  upon  appeal  to  court  of  appeals. 

1511.  Amount  of  coets  upon  a  settlement. 

1512.  Additional  allowances  to  pUuntiflT  in  real  property  and  certain  other  aotiona. 

1513.  Additional  allowance  to  either  party  in  dUScult  and  ceftain  other  cases. 

1514.  Allowances  limited  to  two  thousand  dollars. 

1515.  Amount  of  costs  upon  adjournment  of  triaL 

1516.  Increased  damages  not  to  carry  increased  costs. 

1517.  When  defendant  entitled  to  increased  costs. 

1518.  Disbursements,  which  may  be  included  in  bill  of  costs. 

1519.  Increased  dSabursements  not  allowed. 

1520.  Collection  of  coets  of  motion. 

1521.  Article  not  to  affect  special  provisions  of  law. 

§  1604.  Amount  of  costs  generally. 

Costs  awarded  to  a  party  to  an  action  must  be  at  the  following  rates: 

1.  To  the  plaintiff: 

a.  For  all  proceedings,  before  notice  of  trial,  in  an  action  wherein  judgment  may  be 
taken  without  application  to  the  court  fifteen  dollars;  in  every  other  action,  twenty-five 
dollars. 

b.  For  each  additional  defendant  served  with  the  summons,  not  exceeding  ten,  two 
dollars;  and  for  each  necessary  defendant,  in  excess  of  that  number,  served  with  the 

.   summons,  one  dollar. 

c.  For  procuring  the  appointment  of  a  guardian  or  guardian  ad  litem  for  one  or  more 
infant  defendants,  ten  dollars. 

d.  For  procuring  an  order  directing  the  service  of  the  summons  by  publication  thereof, 
or  personally  without  the  state,  on  one  or  more  defendants,  ten  dollars. 

e.  For^  procuring  an  injunction  order  or  an  order  of  arrest,  ten  dollars. 

2.  To  the  defendant: 

f.  For  all  proceedings  before  notice  of  trial,  except  as  otherwise  prescribed  in  this 
article,  ten  dollars. 

3.  To  either  party: 

g.  For  all  proceedings  after  notice  £)f  trial  and  before  trial,  except  as  otherwise  pre- 
scribed in  this  article,  fifteen  dollars. 

h.  For  taking  the  deposition  in  a  court  of  record  of  a  witness  or  of  a  party  or  of  a 
person  who  expects  to  be  a  party,  ten  dollars. 

i.  For  drawing  interrogatories  to  be  annexed  to  a  commission  or  to  letters  rogatory, 
including  those  issued  by  the  city  court  of  the  city  of  New  York,  ten  dollars. 

j.  For  the  trial  of  an  issue  of  fact,  thirty  dollars;  and,  where  the  trial  necessarily  oc- 
cupies more  than  two  days,  ten  dollars  in  addition  thereto. 

k.  For  making  and  serving  a  case  or  bill  of  exceptions,  twenty  dollars;  and,  when  the 
case  or  bill  of  exceptions  necessarily  contains  more  than  fifty  folios,  ten  dollars  in  addition 
thereto. 

1.  For  making  and  serving  amendments  to  a  case  or  bill  of  exceptions,  twenty  doUars. 

m.  For  each  trial  term  or  special  teim  of  the  supreme  court  or  a  county  court,  not 
exceeding  five,  at  which  the  cause  is  necessarily  on  the  calendar,  excluding  the  teim  at 
which  it  is  tried  or  otherwise  finally  disposed  of,  ten  dollars.  (Original  §  1466  thus  re- 
numbered by  L.  1921,  ch.  199;  am.  by  L.  1921,  ch.  372,  in  effect  Oct.  1,  1921.) 

.  J^fJjfSfi'^^'' — ^^®   ^V'    PZ'oCm    1 3251,    Bubds.    1-3,  of  New  York.     { 3251,  originally  revised  from  code  of 

S\  S^lcTaJd  part  of  Y  ^^  of  subd.  8,  as  am.  by  L.  1895,  proc.,  {  307,  and  part  of  %  315. 

1-  M6,  tX  ^^^*  ®^*  '^^'  ^'  ^^^^'  ^^'  ^^'  ^<^^^  ^^  '^^^  amendment  of  L.  1921,  ch.  372,  made  to  conform 

Pi^racza'ph  of  <nibid.  3  so  far  as  relates  to  city  court  of  city  to  rulea  of  civil  practice,  106-111;  and  to  rules  of  civil 


art.  86 


C30STS;  AMOUNT  OF,  ETC. 


ft  1505-1507 


pnustiee,  229  et  teq.,  iHiieh  rules  natora  the  farmer  bill 
of  niiieiithmi 

OsnttiiMttMi.— Sneer  Mfg.  Co.  r.  Granite  Spcinc 
Co.  87  Mieo.  575.  124N.  T.  Supp.  750. 

Aniicftttuu— Matter  of  Steeneken,  58  Am>.  Dir.  85, 
68  N.  Y.  Supp.  444;  Row  t.  Gerry,  100  App,  Dnr.  156, 05, 
N.  Y.  Supp.  850:  Browning  v.  Brokaw,  114  App.  Dxv.  104. 
90  N.  Y.Efupp^  509;  Standard  Scale  Supply  Co.,  v.  City  of 
New  York,  165  N.  Y.  Supp.  81;  Souhami  v.  Brownatone, 
108  Mieo.  888,  177  N.  Y.  Supp.  729. 

Mandmm»  ppoftiedtngii, — ^People  ▼.  Water  Comn., 
58  App.  Div.  554,  69  N.  Y.  Supp.  93;  People  ex  rel.  Rolf 
T.  C<ner,  83  Miao.  851,  68  N.  Y.  Supp.  446. 

Certlonrl. — ^People  ex  rel.  Hall  v.  Town  Auditors,  42 
App.  DlT.  260.  50  N.  Y.  Supp.  10. 

CMta  to  jhilntlir  bcfora  notice  of  trial.— Garrett  v. 
Wood,  61  App.  Div.  204,  70  N.  Y.  Supp.  359;  Marsh  ▼. 
Graham,  10  Mieo.  263.  44  N.  Y.  Supp.  253;  Louis  v.  Em- 
pire State  Ins.  Co.,  75  Hun  364,  27  N.  Y.  Supp.  83;  Jones 
T.  Butler,  83  Hun  91.  31  N.  Y.  Supp.  401,  revd.  on  other 
grounds.  146  N.  Y.  55. 

AddtMonal  dcTendants^— City  Tax  lien  Co.,  Inc.  v. 
Murray.  91  Misc.  119.  164  N.  Y.  Supp.  300. 

Frocecdlngs  after  notlee  of  end  before  trUL — 
Seifter  y.  Brooklyn  Heights  R.  Co.,  53  App.  Div.  448. 
65  N.  Y.  Supp.  1123;  Friedham  v.  Metropolitan  St.  Ry. 
Co.,  35  Misc.  199. 71  N.  Y.  Supp.  485;  Cohen  v.  Cohen,  72 
Hun  893,  25  N.  Y.  Supp.  387;  Zelmanovitx  v.  Manhattan 
Ry.  Co.,  33  N.  Y.  Supp.  ^.  24  Civ.  Proc.  Rep.  402; 
Spring  V.  Day.  44  How.  Pr.  39a 

Depoeltloiis.  ete«— Burae  v.  0.,  L.  A'  W.  R.  Co.,  135 
N.  Y.  372;  Smith  v.  Servis,  59  Hun  552.  13  N.  Y.  Supp. 
941;  Manton  v.  Hebert,  60  How.  Pr.  490. 

Intemfetorles. — ^Evans  v.  Silbennann.  7  App.  Div. 
139.  40  N.  Y.  Supp.  208;  Rose  v.  Swarthout,  73  Misc. 
583.  133  N.  Y.  Supp.  557. 

Itfaa  fee.— Hudson  v.  Erie  R.  Co.,  57  App.  Div.  98, 


inn. — Lewin  v.  Lehi|d»  Valley  R-  Co.,  66  App.  Div.  409. 
72N.  Y.  Supp.  881,  slid.,  169  N.  Y.  336;  Matter  of  Lake 


68  N.  Y.  Sum.  28;  Dame  v.  Maynard,  139  App.  Div.  385, 
124  K.  Y.  Supp.  17;  Gilroy  v.  Badger,  28  Muc.  143.  58 
N.  Y.  Supp.  1106;  Matter  of  Vieu.  29  Misc.  161,  60  N.  Y. 
Supp.  175;  Browning  v.  Goldman,  35  Misc.  272.  71  N.  Y. 
Supp.  822;  Singer  Nlfg.  Co.  v.  Granite  Spring  Water  Co., 
67 Misc.  575, 124 N.  Y.  Supp. 750: aty  TaxUen Co..  Inc. 
V.  Muxtay.  91  Misc.  119. 154  N.  Y.  Supp,  300;  Studwell  v. 
Baxter,  83  Hun  331;  Price  v.  Price.  61  Hun  604.  16  N  Y 
Supp.  359;  Cronsberg  v.  Mayor. .  15  N.  Y.  Supp.  328; 
Lockwood  V.  SahnoQ  River  Paper  Co..  20  N.  Y.  Supp.  967; 
Starr  Cash  Car.  Co.  v.  Reinhardt,  23  N.  Y.  Supp.  733; 
^Vl^sor  V.  Bush,  162  N.  Y.  Supp.  265;  Hamilton  v.  Butler. 
19  Abb.  Pr.  446;  Ehkn  v.  Wilfis.  63  How.  Pr.  341. 
AMenment  of  damages;  eondemnatlen  proeeed- 
ehigbValles 
.  Supp.  88 
Shore  4e  M.  B.  R.  Co.,  65  Hun  538,  20  N.  Y.  Supp.  573; 
Manhattan  Ry.  Co.  v.  Kent,  80 Hun  569,  30  N.  Y.  Supp. 

bane  of  law.— Keller  v.  Shrady,  30  Misc.  888, 61 N.  Y. 
Supp.  1123;  Palito  v.  New  York  State  Railways.  91  Misc. 
674.  155  N.  Y.  Strop.  926;  Voght  Mfg.  Co.  v.  Oettbger.  88 
Hun  52.  34  N.  Y.  dupp.  731. 

Amendmente  to  case. — Jackson  v.  Strong.  91  Misc. 
429.  154  N.  Y.  Supp.  886;  HadJopoulos  v.  Manouaso 
(1921),  197  App.  Div.  53,  188  N.  Y.  Supp.  508. 

Stenocrapncr's  mlnntcs. — Gihnour  Mfg.  Co.  v. 
Stetler,  58  Misc.  361,  109  N.  Y.  Supp.  667;  Vogel  Co.  v. 
Reinhardt.  80  Misc.  606.  163  N.  Y.  Supp.  906. 

Interlocatory  order,  costs  upon  appeal — Matter  of 
Beboock,  86  App.  Div.  563,  83  N.  Y.  Supp.  1020. 

Term  fees.— Evans  v.  Silbennann.  7  App.  Div.  139. 40 
N.  Y.  Supp.  298;  Ciim  v.  Drain  64  App.  Div.  581.  72 
N.  Y.  Supp.  296;  Dame  v.  Maynard,  139  App.  Div.  385, 
124  N.  Y.  Supp.  17;  Deyo  v.  Moras,  21  Muc.  497,  48 
N.  Y.  Supp.  171;  Herifeld  v.  Reinach.  26  Misc.  489,  57 
N.  Y.  Supp.  669. 


§  1605.  Amount  of  costs  upon  a  motion  or  reference. 

Costs  awarded  to  either  party  to  an  action  upon  any  motion,  other  than  for  a  new 
trial  upon  a  case  or  for  judgment  upon  a  special  verdict,  or  upon  a  reference  specified 
in  section  fourteen  himdred  and  eighty-six  of  this  act,  to  each  party  to  whom  costs  are 
awarded,  a  sum  fixed  l;)y  the  court  or  judge,  not  exceeding  ten  dollars,  besides  necessary 
disbursements  'for  printing  and  referee's  fees.  (Original  §  1467  thus  renumbered  and 
am.  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 


Dertvatloiu — Code  civ.  proc.,  S  3251,  part  of  aubd.  3, 
aa  am.  hy  L.  1896,  eh.  946,  L.  1901,  on.  527,  without 
ehanfe  of  subotanoe.  §  3251,  originally  revised  from  code 
of  proc.,  I  307,  and  part  of  %  315. 

GMta  awm  motknis.— Caasidv  v.  McFariand,  139 
N.  Y.  201;  Fowler  v.  Fowler,  147  N.  Y.  678;  O'Connor  v. 


N.  Y.,  etc.,  Land  Improvement  Co.,  8  Miae.  243,  28  N.  Y. 
Supp.  544;  CoddinKton  v.  Haiburnr,  77  Miae.  211,  137 
N.  Y.  Supp.  636;  Biabop  v.  Hendricks,  82  Hun  323,  31 
N.  Y.  Supp.  502:  Hunter  v.  Hunter  (1921),  197  App. 
Div.  678,  189  N.  Y.  Supp.  831. 


§  1506.  Amount  of  costs  on  motion  for  discovery  or  inspection. 

A  fixed  sum,  not  exceeding  twenty  dollars,  may  be  added  by  the  order  to  the  costs  of 
a  motion  for  discovery  or  inspection,  for  the  fees  of  the  referee.  (Original  §  1468  thus 
renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

Derlvrntioil. — Code   dv.    proc.,    S80T,    last   sentence     under   "admiaaiona    and    discoveiy  (§807).    Originally 
without  change  of  substance.    The  remainder  of  section     revised  from  R.  S.,  pt.  3,  ch.  1,  tit.  3.  §  96,  in  part. 


§  1607.  Amount  of  costs  upon  new  trial  or  assessment  of  damages. 

Costs  awarded  to  either  party  to  an  action. where  a  new  trial  is  had,  pursuant  to  an 
order  granting  the  same,  or  an  assessment  of  damages  is  had  after  affirmance  by  the  court 
of  appeals  of  an  order  granting  a  new  trial  and  judgment  absolute,  must  be  at  the  follow- 
ing rates: 

1.  For  all  proceedings  after  the  granting  of  and  before  the  new  trial  or  an  assessment 
of  damages,  twenty-five  dollars. 

2.  For  the  assessment  of  damages,  thirty  dollars.  (Original  §  1469  thus  renumbered 
by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 


DertYStioii.— Code  civ.  proc.,  §  3251,  part  of  subd.  3, 
aa  am.  Inr  L.  1806,  ch.  MS,  L.  1901.  ch.  527.  without 
ehanfe  of  sufaetance.  1 3261,  originally  revised  from  code 
of  j^roc.,  i  307,  and  part  of  §  316. 


Misc.  184,  81  N.  Y.  Supp.  661;  Gihnour  Mfg.  Co.  v. 
Stetler,  68  Misc.  361.  109  N.  Y.  Supp.  667;  Levine  v. 
Kion,  66  Misc.  671,  122  N.  Y.  Supp.  396;  Selden  v. 


Block,  90  Misc.  679,  163  N.  Y.  Supp.  980;  Crown  v. 
Goldstein  Co.,  186  App.  Div.  86,  174  N.  Y.  Supp.  78. 

CMta  on  retrial.— Patrick  v.  New  York  State  Rail- 
ways, 85  Misc.  473,  148  N.  Y.  Supp.  928. 

Stay  for  faliore  to  pay  costo  of  prior  actloiu — 
Simms  v.  Carter  6c  Weeks  Stevedoring  Co.,  169  App.  Div. 
682.  155  N.  Y.  Supp.  440. 

IMsmlssal  for  raUure  to  proaeeate  new  rial. — 
Bowery  Bank  of  N.  Y.  v.  Hart  et  al.,  148  App.  Div.  887, 
132  N.  Y.  Supp.  1119. 


f  f  1508-1510 


CIVIL  PRACTICE  ACT 


art.  86 


§  1608*  Amount  of  costs  upon  appeals  generally. 

Costs  awarded  to  either  party  to  an  action  Qpon  an  appeal  to  the  supreme  court  from 
an  inferior  court,  excepting  upon  an  appeal  to  the  supreme  court  from  the  city  court  of 
the  city  of  New  York;  or  upon  aQ  appeal  to  the  appellate  division  of  the  supreme  court, 
or  to  the  supreme  court  from  the  city  court  of  the  dty  of  New  York,  taken  from  an 
interlocutory  or  final  judgment,  or  from  an  order  granting  or  reusing  a  new  trial  ren- 
dered or  made  at  a  trial  term  of  the  supreme  court  or  of  the  cit^f  court  of  the  city  of 
New  York;  or  upon  an  application  to  the  appellate  division  of  the  supreme  court  for  a 
new  trial,  or  for  ju(^aieiit  upon  a  verdict  rendered  subject  to  the  opinion  of  the  court, 
or  where  exceptions  are  ordered  to  be  heard  in  the  first  instance  at  a  term  of  the  appdlate 
division  of  the  supreme  court,  must  be  at  the  following  rates: 

1.  Before  argument,  twenty  dollars. 

2.  For  argument,  forty  dollars. 

3.  For  each  term,  not  exceeding  five,  of  the  appellate  division  of  the  supreme  court, 
at  which  the  cause  is  necessarily  on  the  calendar,  excluding  the  term  at  whidbi  it  is  argued, 
or  otherwise  finally  disposed  of,  ten  dollars. 

4.  In  all  appeals  taken  to  the  supr^ne  court  from  an  interlocutory  judgment  of  the 
city  court  of  the  city  of  New  York,  or  from  an  order  of  such  court  or  of  a  judge  thereof, 
costs  awarded  to  the  successful  party  shall  not  exceed  t^n  dollars  in  addition  to  the  tax- 
able disbursements.  (Original  §  1470  thus  renumbered  by  L.  1921,  ch.  199,  in  effect 
Oct.  1,  1921.) 


1>«rlTmtloii. — Code  dv.  proc.,  %  3251.  Bubd.  4,  as  am. 
by  L.  1895,  ch.  946,  L.  1902,  cb.  515,  without  change  of 
flubstance.  §  3251,  originally  revised  inma  eod^  oi  prac* 
§  307,  and  part  of  %  315. 

▲pp«ftl  to  s«Bi«iii«  court  or  oMollaio  difiston. — 
Miller  ▼.  Buah,  29  Abp.  Div.  117,  5).  N.  Y.  Supp.  486; 
Robecson  v.  FokKng  Box  Oo.,  68  App.  Div.  598,  73  K.  Y. 
Supp.  898;  Cohen  v.  Krulewitch,  81  App.  Div.  147,  80 
K.  Y.  Supp.  689;  Oreenwald  t.  Weir,  131  App.  Div.  568, 
116  N.  Y.  Supp.  172;  Zinaaer  r.  Herrman.  24  Miao.  689,  53 
N.  Y.  Supp.  778;  Bumell  v.  Colea,  26  Mioc.  378,  56  N.  Y. 


Supp.  208;  Cunok  t.  Adams.  47  Hun  455;  Nobis  t.  Pol- 
lock. 13  N.  Y.  Supp.  837,  18  Civ.  Proo.  Rep.  1;  Clark  v. 
SuUivan.  19  Civ.  IVoc.  Rep.  Itf ;  Foaler  v.  HoW  A 
Co.  (19il).  197  App.  Div.  ifl,  188  N.  Y.  Supp.  499. 

DIsooDttnuoBOo  on  popneni  of  iualile  cotti  osder 
subdivision  4. — Matter  of  Palmer,  192  App.  Div.  925,  182 
N.  Y.  Supp.  941. 

Appcol  to  oppellote  term. — ^Mayer  v.  Friedman,  30 
Misc.  364.  62  N.  Y.  Supp.  452;  Schwarts  v.  Ribando.  83 
Misc.  64, 116  N.  Y.  Supp.  685;  Bnnnan  v.  JoUme,  70  Misc. 
537,  127  N.  Y.  Supp.  676. 


§  1609.  Amount  of  costs  upon  motion  for  new  trial  upon  case  or  for  Judgmeat 
upon  special  verdict. 

Costs  awarded  to  either  party  to  an  action  upcm  a  motion  for  a  new  trial,  upon  a  case, 
or  an  application  for  judgment  upon  a  special  verdict,  must  be  at  the  same  rates  as  upon 
an  appeal,  as  prescribed  in  the  last  preceding  section.  (Original  §  1471  thus  renumbered 
by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 


Dertvotlon. — Code  civ.  proc.,  %  3251,  part  of  subd.  3,  App.  Div.  678,  180  N.  Y.  Supp.  637;  Poet  v.  Ksnrin,  150 

as  am.  by  L.    1895.  ch.  946.  L.  1901.  ch.  527,  without  App.  Div.  321,  184  N.  Y.  Supp.  714;  FleiiduiULn  v.  YageL 

change  of  substance.    %  3251.  originally  revised  from  code  16  Misc.  511,  38  N.  Y.  Supp.  523;  Stewart  v.  BonneU 

of  proe.,  S  307.  and  part  of  1 315,  Ck>.,  20  Miae.  174,  45  N.  Y.  Supp.  786;  Garvey  v.  U.  S. 

MottOB  for  new  tetel.— Davis  v.  Grand  Kaptds  Fire  Horse  A  Cattle  Show,  88  ^.  Y.  Supp.  171;  BflvermaA  v. 

Ins.  Co.,  5  App.  Div.  36,  39  N.  Y.  Supp.  71;  Reid  v.  Dry  Dock  &  E.  R.  Co..  74  N.  Y.  Supp.  481. 

Gaedeke,  38  App.  Div.  107,  57  N.  Y.  Supp.  414;  Smith  v.  Special  verdlet.— Baas  v.  Lawrence,  98  Miae.  572, 162 

City  of  New  York,  55  App.  Div.  90,  66  N.  Y.  Supp.  1046;  N.  Y.  Supp.  959;  AndersQU  v.  Anderson,   103  Misc.  427, 

Pease  v.  Pennsyivania  R.  R.  Co.,  187  App.  Div.  458.  122  170  N.  Y.  Supp.  612. 
N.  Y.  Supp.  784;  Vibbard  v.  Kinser  Construction  Co.,  145 


§  1610.  Amount  of  costs  upon  appeal  to  court  of  appeals. 

Costs  awarded  to  either  party  to  an  action  upon  an  appeal  to  the  court  of  appeals 
must  be  at  the  following  rates: 

1.  Before  argument,  thirty  dollars. 

2.  For  argument,  sixty  dollars. 

3.  For  each  term,  not  exceeding  ten,  at  which  the  cause  is  on  the  calendar,  excluding 
the  tenn  at  which  it  is  argued  or  otherwise  finally  disposed  of,  ten  dollars. 

4.  Where  a  judgment  is  affirmed  by  the  court  of  appeals,  the  court,  in  its  discretion, 
also  may  award  damages  by  way  of  costs  for  the  delay,  not  exceeding  ten  per  centum 
upon  the  amount  of  the  judgment,  or,  where  it  was  rendered  upon  an  appeal,  upon 
the  amount  of  the  original  judgment.  (Original  §  1472  thus  renumbered  by  L.  1921,  ch. 
199,  in  effect  Oct.  1,  1921.) 


art.  86 


COSTS;  AMOUNT  OF,  ETC. 


§§  1511-1513 


ltavtv»4IOD«*-Code  dv.  proo^  {  3251,  sabd.  5,  «■  am.  N.  Y.  416;  Jackson  v.  City  of  Rodbeater,  IM  N.  Y.  624; 

by  L.  1895,  ch.  946,  ^tiiout  change  of  subatance.    {  3251,  Franey  v.  Smith,  126  N.  Y.  65S;  Cohen  v.  Mayor,  etc., 

originally  raviaed  from  code  of  proo..  S307,  and  part  ol  128  N.  Y.  694;  Fulton  v.  KniU,  151  App.  Div.  142,  135 

5316.  ■  ~          ~~  "■ 


1328  M.   X.  694;  f^ton  T.  lUUU,  151  App.  UIV.  142,  190 

N.  Y.  Supp.  432;  Vogel  Co.  v.  Wolff.  160  Apn.  Div.  31, 
145  N.  Y.  Supp.  1065;  Shaver  v.  EMred,  86  Hun  51,  33 


Aopcml  to  court  of  ftppMls. — ^White  v.  Anthony,  23  . . 

N.  Y.  164;  Tiadale  v.  Prendent,  etc..  of  D.  A  H.  C.  Co.,  116     N.  Y.  Supp.  158;  Brown  v.  Leigh.  13  Abb.  N.  S.  305. 

§  1611.  Amount  of  costs  upon  a  settlement. 

Where  an  action  in  which  the  plaintiff  is  entitled  to  costs  as  of  course  is  settled  before 
judgment,  no  greater  sum  shall  be  demanded  as  costs  than  at  the  rates  prescribed  by 
the  preceding  sections  of  this  article.  (Original  §  1473  thus  renumbered  by  L.  1921, 
ch.  199,  in  effect  Oct.  1,  1921.) 

Dolffttlov.— Code  dv.  proc,  {  3260,  without  ohafige     429. 17  Civ.  Proc.  Rep.  23;  Maset  v.  Crow,  10  N.  Y.  Supp- 

743,  18  Civ.  Proc.  Rep.  178;  Moore  v.  Moore.  22  N.  T- 
Supp.  451;  Tubba  v.  Hall.  12  Abb.  N.  S.  237;  Agar  v. 
Tibbotta,  18  Civ.  Proc.  Rep.  338. 


of  subatance;  oriipnally  reviaed  from  code  of  proc.,  i  322b 

Upon  dlftcontlnvanee. — Matter  of  Waverly  Water 
Worka.  85  N.  Y.  478;  Ezatein  v.  Robertaon.  6  N.  V. 


Supp. 


§  1612.  Additional  allowances  to  plaintiff  in  real  property  and  certain  other 
actions. 

Where  the  action  is  brought  to  foreclose  a  mortgage  upon  real  property;  or  for  the 
partition  of  real  property;  or  to  procure  an  adjudication  upon  a  will  or  other  instrument 
in  writing;  or  to  compel  the  determination  of  a  claim  to  real  property;  or  where,  in  any 
action,  a  warrant  of  attachment  against  property  has  been  issued;  the  plaintiff,  if  a  final 
judgment  is  rendered  in  his  favor  and  he  recovers  costs,  is  entitled  to  recover,  in  addition 
to  the  costs  proscribed  in  this  article,  the  following  percentages,  to  be  estimated  upon 
the  amount  found  to  be  due  upon  the  mortgage;  or  the  value  of  the  property  partitioned, 
affected  by  the  adjudication  upon  the  will  or  other  instrument,  or  the  claim  to  which 
is  determined;  or  the  value  of  the  property  attached,  not  exceeding  the  sum  recovered 
or  claimed;  as  the  case  may  be: 

1.  Upon  a  sum  not  exceeding  two  himdred  doUars,  ten  per  centum. 

2.  Upon  an  additional  sum  not  exceeding  four  hundred  dollars,  five  p^  centum. 

3.  Upon  an  additional  sum  not  exceeding  one  thousand  dollars,  two  per  centum. 

4.  Where  such  an  action  is  settled  before  judgment,  the  plaintiff  is  entitled  to  a  per- 
centage upon  the  amount  paid  or  secured  upon  the  settlement,  at  one-half  of  those  rates. 

5.  In  an  action  to  foreclose  a  mortgage  upon  real  property,  where  a  part  of  the  mort- 
gage debt  is  not  due,  if  the  final  judgment  directs  the  sale  of  the  whole  property,  the 
percentages  specified  in  this  section  must  be  computed  upon  the  whole  sum  impaid  upon 
the  mortgage.  But  if  it  directs  the  sale  of  a  part  only,  they  must  be  computed  upon 
the  sum  actually  due;  and  if  the  court  thereafter  grants  an  order  directing  the  sale  of 
the  remainder  or  a  part  thereof,  the  percentikges  must  be  computed  upon  the  amount 
then  due;  but  the  aggregate  of  the  percentages  shall  not  exceed  the  sum  which  would 
have  been  allowed  if  the  entire  sum  secured  by  the  mortgage  had  been  due  when  final 
judgment  was  rendered.  (Original  §  1474  thus  renumbered  by  L.  1921,  ch.  199,  in  effect 
Oct.  1,  1921.) 


D«rifstkMi.^-Coda  civ.  proc.,  §  3252,  without  change 
of  8ubataiic«;-ori8inally  reviaed  from  code  oi  proc,  i  806, 
and  fiiBt  two  ■entencea  of  %  309. 

BcffOB—.— Amplication  for  additional  allowance, 
rulea  of  civil  praetice,  200. 

Ainllcatioii.~8mith  v.  St.  PhiUip'a  Church.  107  N.  Y. 
610:  Matter  of  Holden,  126  N.  Y.  689. 

**ProBcffty*'  incindcs  eftsenwnt^^Fumiaa  v.  Fo- 
garty,  ^  Miao.  627.  117  N.  Y.  Supp.  386. 

C^nBeiicencBi  of  aettoa. — Moran  v.  Midville 
Bealty  Co.,  162  N.  Y.  Supp.  117. 

GfBBiliif  off  allowuioo^-DowninK  v.  Marshall,  37 
N.  Y.  aSoTSrewer  v.  Brewer,  ll|Hun  147.  affd..  72  N.  Y. 
603;  U.  S.  Truat  Co.  v.  Whiton.  17  Hun  593:  Monnett  v. 
Mera,  24  N.  Y.  Supp.  485;  N.  Y.  Breweriea  Co.  v.  Nichols, 
35  N.  Y.  Supp.  425;  Williams  v.  Hemob.  18  Abb.  Pr.  297; 


Devlin  V.  Mayor,  ete.,  15  Abb.  N.  S.  31;  Jordan  v.  Hess,  24 
N.  Y.  Super.  Ct.  489. 

AHowsbco  denied.— Hafner  v.  Hafner.  34  Mise.  99. 
69  N.  Y.  Supp.  460;  Wright  v.  Reusena,  15  N.  Y.  Supp. 
504;  Bandolph  v.  Foster.  4  Abb.  Pr.  262;  Buchanan  v. 
Morrell,  13  How.  Pr.  296. 

Mortface  fforcdosare. — Ricbarda  v.  Stillman,  57 
App.  Div.  182, 68  N.  Y.  Supp.  188,  affd.,  172  N.  Y.  632. 

Speelllc  perronnanee.— Brisach  v.  Voaseler,  111  Misc. 
424.  181  N.  Y.  Supp.  571. 

rartltloa. — Johnston  v.  Johnston,  165  App.  Div.  24. 
151  N.  Y.  Supp.  65. 

Special  guardian^— Matter  of  Robinson,  40  App.  Div. 
30.  57  N.  Y.  Supp.  523.  afld.,  160  N.  Y.  69^ 

Sectton  eltoil.— Oottscho  v.  Burger,  161  N.  Y.  Supp. 
784. 


§  1518.  Additional  allowance  to  either  party  in  difficult  and  certain  other  cases. 

In  an  action  brought  to  foreclcBe  a  mortgage  upon  real  property  or  for  the  partition 
of  real  property,  or  in  a  difficult  and  extraordinary  case,  where  a  defense  has  been  inter- 
posed in  an  action,  or,  except  in  the  first  and  second  judicial  districts,  in  a  special  pro- 
ceeding by  certiorari  to  review  an  assessment  under,  article  thirteen  of  the  tax  law,  the 
court,  in  its  discretion,  also  may  award  to  any  party  a  further  sum,  as  follows: 

1.  In  an  action  to  iforeclose  a  mortgage,  a  sum  not  exceeding  two  and  one-half  per 
centum  upon  the  sum  due  or  claimed  to  be  due  upon  the  mortgage,  nor  the  aggregate 
sum  of  two  hundred  dollars. 


§1513 


CIVIL  PRACTICE  ACT 


art.  86 


2.  In  any  action  or  special  proceeding  specified  in  this  section,  where  a  defense  has 
been  interposed,  or  in  an  action  for  the  partition  of  real  property,  a  sum  not  exceeding 
five  per  centum  upon  the  sum  recovered  or  claimed,  or  the  value  of  the  subject  matter 
involved.    (Original  §  1475  thus  renumbered  by  L.  1Q21,  ch.  199,  in  effect  Oct.  1,  1921.) 


Derltatloil.— Code  civ.  proc..  %  8253,  u  am.  by  L.  1896, 
oh.  571,  L.  180S,  oh.  61,  L.  1889,  oh.  299.  L.  1903.  ch.  316. 
L.  1909,  ch.  65,  without  change  of  subetance;  originally 
reviaed  from  code  of  proc.,  §  309,  in  part,  as  am.  by 
L.    1876,  ch.   631. 

Bef(wencefl« — ^Appticatdon  for  additional  allowances 
can  onty  be  made  to  the  court  before  which  the  trial  is  had 
or  the  judgment  rendered,  and  must  in  all  cases  be  made 
before  final  costs  are  adjusted,  rules  of  dvil  practice,  200. 
Appllcatloii.— Roberts  v.  N.  Y.  Elev.  R.  Co.,  155 
N.  Y.  81;  United  Press  v.  N.  Y.  Press  Co.,  164  N.  Y. 
406,  affg.  35  App.  Div.  444,  54  N.  Y.  Supp.  807;  Half  moon 
Bridge  Co.  v.  Canal  Board,  213  N.  Y.  160;  Matter  of 
Kemp,  7  App.  Div.  609,  40  N.  Y.  Supp.  1144:  Commercial 
Bank  v.  Hand.  27  App.  Div.  145.  50  N.  Y.  Supp.  515; 
Hascall  v.  King,  54  App.  Div.  441,  66  N.  Y.  Supp.  1112; 
Meeker  v.  Remington  &  Son  Co.,  62  App.  Div.  476,  70 
N.  Y.  Supp.  1070;  Kilmer  v.  Evening  Herald  Co.,  70  App. 
Div.  291.  75  N.  Y.  Supp.  243;  Brad^w  v.  City  of  Jamee- 
-  town,  125  App.  Div.  86, 109  N.  Y.  Supp.  618;  Haokett  v. 
Equitable  Life  Assur.  Soc..  30  Misc.  530,  63  N.  Y.  Supp. 
847;  Weed  v.  Paine.  31  Hun  10;  Hudson  Navigation  Co.  v. 
Union  Trust  Co.,  164  N.  Y.  Supp.  702. 

Allowance  discretionary. — Moran  v.  Midville  Realty 
Co.,  162  N.  Y.  Supp.  117;  Briach  v.  Vosseler.  Ill  Misc. 
424,  181  N.  Y.  Supp.  571. 

Speclal  fMroceedlngs. — Rensselaer  &,  Saratoga  R.  Co., 
V.  Davis,  55  N.  Y.  146. 

Mmndamos. — ^People  v.  Hertle,  46  App.  Div.  505,  61 
N.  Y.  Supp.  965;  People  ex  rel.  Rolf  v.  Color,  58  App. 
Div.  347,  68  N.  Y.  Supp.  1101. 

Certiorari  to  review  assessment. — ^People  ex  rel. 
Glen  Telephone  Co.  v.  Hall.  130  App.  Div.  360, 114  N.  Y. 
SuiM).  511. 

Swmmary  Broceedlng. — Lauria  v.  Capobianoo,  39 
Misc.  441,  80  N.  Y.  Supp.  203. 

Taipayer's  action. — Gordon  v.  Strong,  15  App.  Div. 
519.  44  N.  Y.  Supp.  481. 

Partltlon.~Warren  v.  Warren,  203  N.  Y.  250,  258; 
Defendorf  v.  Defendorf,  42  App.  Div.  166,  59  N.  Y.  Supp. 
163;  Cooper  v.  Cooper,  51  App.  Div.  595,  64  N.  Y.  Supp. 
901,  dismissed.  164  N.  Y.  576;  Clapp  v.  Hunter.  52  App. 
Div.  253,  65  N.  Y.  Supp.  411;  Crossman  v.  Wyckoff,  64 
App.  Div.  554,  72  N.  Y.  Supp.  337;  Van  Meter  v.  Kelly, 
137  App.  Div.  455,  121  N.  Y.  Supp.  874;  Doremus  v. 
Crosby,  66  Hun  125,  20  N.  Y.  Supp.  906;  Senrin  v.  Perry, 
153  N.  Y.  Supp.  3. 

Bfortnge  forecioeiire. — ^Waterbuiy  v.  Cordage  Co.. 
152  N.  Y.  610:  Long  Island  L.  &  T.  Co.  v.  Long  Island 
City  A  N.  R.  Co.,  85  App.  Div.  36,  82  N.  Y.  Supp.  644, 
affd.,  178  N.  Y.  588;  Ba<^  v.  Johnston,  106  App.  Div. 
237,  94  N.  Y.  Supp.  421;  Riesgo  v.  GIengan£Fe  Realty  Co., 
114  App.  Div.  172,  99  N.  Y.  Supp.  592;  O'Neill  v.  Gray, 
39  Hun  566;  Huntington  v.  Moore,  59  Hun  351,  13  N.  Y. 
Supp.  97,  dismissed,  152  N.  Y.  618;  Gottscho  v.  Buifer, 
161  N.  Y.  Supp.  784;  Troughton  v.  Digmore  Holding  Co.. 
105  Misc.  638.  173  N.  Y.  Supp.  659. 

Condemnation  proeeeau«. — Matter  of  School 
Street.  162  App.  Div.  158,U47  N.  Y.  Supp.  195. 

Matrimonial  actlons.^Van  Vleck  v.  Van  Vleck.  21 
App.  Div.  631,  47  N.  Y.  Supp.  472. 

sabmlsslon  of  eontioTersy. — Peop^  v.  Fitchburg  R. 
Co.,  133  N.  Y.  230;  Kingsland  v.  Mayor,  etc.,  52  Hun  98, 
4  N.  Y.  Supp.  685. 

New  Tork  dty  water  act. — ^Matter  of  Sim<His,  208 
N.  Y.  69,  revg.,  151  App.  Div.  444.  186  N.  Y.  Supp.  921. 

Foreclosure  of  mechanic's  lien. — ^McLaughlin  v. 
Mendelson.  160  App.  Div.  37,  144  N.  Y.  Supp.  1073; 
Greenberg  v.  Marsh,  101  Misc.  18,  167  N.  Y.  Supp.  162; 
Taylor  v.  Mavnard,  145  N.  Y.  Supp.  324. 

Constmctfon  of  wlU. — Savage  v.  Sherman,  87  N.  Y. 
277;  Matter  of  Holden,  126  N.  Y.  589;  Hafner  v.  Hafner, 
34  Misc.  99.  69  N.  Y.  Supp.  456;  Walter  v.  Walter,  60 
Misc.  570,  113  N.  Y.  Supp.  897. 

Gnardlan  ad  litem.— Walbridge  v.  Walbridge,  182 
App.  Div.  33,  116  N.  Y.  Supp.  239;  Roberts  v.  N.  Y.  Elev. 
R.  Co.,  12  Misc.  345, 38  N.  Y.  Supp.  685. 

Action  by  attorney  against  cUent. — Blackwell  v. 
Finlay  (1921),  196  App.  Div.  436. 

IMfflcolt  and  extraordinary. — Barnard  v.  Hall,  143 
N.  Y.  339;  Kitching  v.  Brown,  180  N.  Y.  414;  Proctor  v. 
SouUer,  8  App.  Div.  69,  40  N.  Y.  Supp.  459;  GUleq;^  v. 
BUbrough,  16  App.  Div.  212.  44  N.  YT  Supp.  260;  Allen 
v.  Albany  Ry.  Co.,  22  App.  Div.  222,  47  N.  yT Supp.  1017; 
Angier  v.  Hager.  51  App.  Div.  171,  64  N.  Y.  Supp.  692; 
Weeks  v.  Coe.  76  App.  Div.  310,  78  N.'  Y.  Supp.  477; 
Smith  V.  Lehigh  VaUey  R.  Co.,  77  App.  Div.  47,  80  N.  Y. 
Supp.  390;  Swan  v.  StUes,  94  App,  Div.  117,  87  N.  Y. 
Supp.  1069;  Freemont  v.  Boston  &  Maine  R.  R.  Co.,  Ill 


App.  Div.  881,  98  N.  Y.  Supp.  19.  affd.,  1S7  N.  Y.  571; 
City  of  New  York  v.  Stewart  Bmity  Co.,  113  App.  Div. 
50,  98  N.  Y.  Supp.  1042;  Frey  v.  New  York  Central  A 
H.  R.  R.  R.  Co.,  114  App.  Div.  623, 100  N.  Y.  Supp.  289; 
Leask  v.  Hoagland,  136  App.  Div.  658,  121  N.  Y.  Supp. 
197;  Jermyn  v.  Searing,  139  App.  Div.  116,  128  N.  Y. 
Supp.  832;  Creem  v.  Fidelity  4e  Casualty  Co.,  141  I 
Div.  493,  126  N.  Y.  Supp.  555;  Homer  v.  Webendoi 
141  App.  Div.  759, 126  N.  Y.  Supp.  475;  Collins  v.  Water- 
bury  Co.,  144  App.  Div.  670, 129  N.  Y.  Supp.  Odl^Laak  v. 
McCax^,  147  App.  Div.  796, 132  N.  Y.  Supp.  92;  Town  d 
North  Hempstead  V.  Oeisner,  148  App.  Div.  779, 133  N.  Y. 
Supp.  319;  City  of  N.  Y.  v.  Seelesr-Taykw  Co.,  149  A] 
Div.  98,  133  N.  Y.  Supp.  808;  Herrman  v.  Leland.  1 
App.  Div.  515.  148  N.  Y.  Supp.  648;  Aasets  Collecting 
Co.  V.  Myers,  170  App.  Div.  266,  155  N.  Y.  Supp.  1068; 


Usdansky  v.  Lane,  184  App.  Div.  140.  171  N.  Y.  Supp. 
563;  Colligan  v.  New  Yoric,  83  Miso.  573,  144  N.  Y.  Supp. 
1049;  Gooding  v.  Brown,  35  Hun  153;  Genet  v.  D.  A  H.  C. 
Co.,  57  Hun  174,  10  N.  Y.  Supp.  467;  Eames  Vacuum 
Brake  Co.  v.  Prosser,  88  Hun  843,  34  N.  Y.  Supp.  398; 
Meyer  Rubber  Co.  v.  Lester  Shoe  Co.,  92  Hun  52,  86 
N.  Y.  Supp.  729. 

Basis  and  estimate  of  allowanee. — Conaughty  v. 
Saratoin  Bank,  92  N.  Y.  401;  Miagay  v.  HoUy  Mfg.  Co.. 
99  N.  Y.  270;  Adams  v.  Arkenburgh,  106  N.  Y.  615; 
People  ex  reL  Winans  v.  Adams.  128  N.  Y.  129;  Hudsen 
River  Tel.  Co.  v.  WatervUet  T.  &  Ry.  Co..  135  N,  Y.  893, 
revg.  61  Htm  161.  15  N.  Y.  Supp.  763;  Sentenis  v.  Ladew, 
140  N.  Y.  463;  Kitching  v.  Brown.  180  N.  Y.  414;  Warren 
V.  Warren,  203  N.  ¥7250,  258;  Godley  v.  Kerr  Salt  Co..  3 
App.  Div.  17,  37  N.  Y.  Supp.  968;  Pecnple  v.  Rochester 
Dime,  etc.,  Savings  Assn.,  7  App.  Div.  350.  39  N.  Y.  Supp. 
929;  Proctor  v.  Soulier,  8  App.  Div.  69,  40  N.  Y.  Supp. 
459;  Rochester,  etc.,  R.  Co.  v.  City  of  Rochester.  17  App. 
Div.  257.  46  N.  Y.  Supp.  687,  mod.,  163  N.  Y.  608; 
Koehler  Co.  v.  Brady,  22  App.  Div.  624,  47  N.  Y.  Supp. 
984;  Huated  v.  Thomson,  38  App.  Div.  315,  57  N.  Y.  Supp. 
9;  People  v.  Page,  39  App.  Div.  lia  56  N.  Y.  Sup^.  834; 


^iU  V.  Hamm^,  41  App.  Div.  468,  58  N.  Y.  Supp.  987; 

Nat.  Bank,  45  App.  Div.  166,  61 
N.  Y.  Supp.  258,  affd.,  166  N.  Y.  238;  Sielter  v.  Brooklyn 


Woodbridge  v.  First 


Heights  R.  Co.,  53  App.  Div.  443.  65  N.  Y.  Supp.  1128; 
Parish  V.  N.  Y.  Produce  Exchanira,  54  App.  Div.  323,  66 
N.  Y.  Supp.  613;  Deuterman  v.  Gainsborg,  54  App.  Div. 
575.  66  N.  Y.  Supp.  1009,  affd.,  172  N.  Y.  596;  Abbey  v. 
Wheeler,  57  App.  Div.  417, 68  N.  Y.  Supp.  252;  Hasbrouek 
v.  Marks,  58  App.  Div.  33,  69  N.  Y.  Supp.  500;  People  v. 
Bottman,  95  App.  Div.  469,  88  N.  Y.  Supp.  887:  Slater  v. 
Slater,  99  App.  Div.  460, 1  N.  Y.  Supp.  269;  Wddenfeld  v. 
Byrne,  113  App.  Div.  410,  99  N.  Y.  Supp*  271;  Barnes  v. 
Midland  R.  R.  Terminal  Co..  161  App.  Dnr.  621, 146  N.  Y. 
Supp.  1033;  Diamcmd  Expansion  Bolt  Co.  v.  U.  S.  Expan* 
sion  Bolt  Co..  177  App.  Div.  554,  164  N.  Y.  Supp.  433; 
Hathom  v.  National  Carbonic  Gas  Co.,  179  App.  Div. 
452.  165  N.  Y.  Supp.  1044;  Gray  v.  Manhattan  Ry.  Co.,  3 
Misc.  239, 22  N.  Y.  Supp.  771 ;  SmaUwood  v.  Sehwieteimg, 
10  Misc.  103r  31  N.  Y.  Supp.  149;  Freeman  v.  Brooka.  33 
Misc.  450.  68  N.  Y.  Supp.  437;  Strauss  v.  Union  Cent.  L. 
Ins.  Co..  33  Misc.  571,  67  N.  Y.  Supp.  509;  Matter  of 
Board  of  Water  Supply.  75  Misc.  150. 183  N.  Y.  Supp.  213; 
People  V.  Rockaway  Imp.  Co.,  28  Hun  856;  People  v. 
GirouB,  29  Hun  248;  Musgrave  v.  Sherwood,  29  Hun  475: 
People  V.  Genesee  Yal.  C.  R.  Co.,  80  Hun  565;  Diamond 
Match  Co.  V.  Roeber,  35  Hun  421;  Hoffman  v.  De  Graaf, 
39  Hun  648;  Smith  v.  Baker,  42  Hun  504;  Hanover  Ins. 
Co.  V.  Germania  Ins.  Co.,  63  Hun  275,  18  N.  Y.  Supp.  50. 
affd.,  138  N.  Y.  252;  Donovan  v.  Wheeler,  67  Hun  68,  22 
N.  Y.  Supp.  54;  Dode  v.  Manhattan  Ry.  Co.,  70  Hun  374, 
24  N.  Y.  Supp.  422;  Bait  v.  Ogdenabuigh,  etc.,  R.  Co., 
89  Hun  316,  35  N.  Y.  Supp.  566;  Perkins  v.  Whitney,  12 
N.  Y.  Sum>.  184;  Bradley  v.  Walker,  17  N.  Y.  Supp.  3S8. 
22  Civ.  Proc.  Rep.  1;  Stanly  Hoisting  Co.  v.  Capitol 
Realty  &  Const. 'Co.,  149  N.  Y.  Supp.  523;  Patterson  v. 
Burnett.  4  N.  Y.  Supp.  921, 17  Civ.  Proc..  Rep.  116. 

Action  for  InfHnkement  of  ttade  mane— Rawlin- 
son  v.  Brainard  A  Armstrong  Co.,  53  App.  Div.  147, 
65  N.  Y.  Supp.  762;  Volger  v.  Force,  63  Am>.  Div.  122,  71 
N.  Y.  Supp.  209;  Perkins  v.  Heert,  14  Misc.  426,  36  N.  Y. 
Supp.  434;  Jaeger's  Sanitary  Co.  v.  Le  Boutillier.  63  Hun 
297,  17  N.  Y.  Supp.  786;  De  Long  v.  De  Long  Hook  A 


Eye  Co.,  89  Hun  399,  35  N.  Y.  Supp.  509;  Monro  v. 
Smith,  6  N.  Y.  Supp.  426,  23  Abb.  N.  d  276. 
Necessity  of  trlaL— Coffin  v.  Coke,  4  Hun  616;  Fol- 


som  V.  Van  Wagner,  14  Abb.  N.  S.  44,  7  Lena.  809. 

Necessity  of  defense. — Darling  v.  Brewster,  55  N.  Y. 
667;  Winne  v.  Fanning,  19  Misc.  410.  44  N.  Y.  Supp.  262; 
Green  v.  Brown.  22  Misc.  279.  49  N.  Y.  Supp.  163;  N.  Y. 


art.  86 


COSTS;  AMOUNT  OF,  ETC. 


§f  1614^1617 


£]«▼.  B.  Co.  T.  Harold.  30  Hun  466;  Victor  t.  Habte«d,  14  N.  T.  Supp.  1088:  Winne  v.  Fanmnc,  19  Mbe.  410.  44 

N.  Y.  Bupp.  616;  Barnes  v.  Meyer,  41  N.  Y.  Supp.  210,  26  N.  Y.  Supp.  262;  Wantner  v.  Pike,  32lvluc.  600.  66  N.  Y. 

Civ.  Pioe.  Rep.  872.  Supp.  387;  Wiley  v.  Long  Island  R.  Co.,  88  Hun  177.  34 

Offer  of  jodtaEiiient. — Landon  v.  Van  Etten,  67  Hun  N.  x.  Supp.  416;  Hudson  Navigation  Co.  v.  Union  Trust 

122,  10  N.  Y.  Supp.  802;  Hiisehspring  v.  Boe,  20  Abb.  Co.,  164  N.  Y.  Supp.  702;  Osborne  v.  Betta,  8  How.  Pr. 

N.  C.  402,  13  Civ.  Proo.  Rep.  126.  contra  Magnin  v.  31;  Saratoga  ft  Wasbington  R.  Co.  v.  McCoy.  0  How. 

Dinsmore.  47  How.  Pr.  11.  Pr.  339;  Main  v.  Pope,  16  How.  Pr.  271;  People  v.  Albany 

Practice. — Hun  v.  Salter,  92  N.  Y.  661;  Wilber  v.  ft  Susquehanna  R.  Co.,  6  Lans.  26. 

Williams,  4  App.  Div.  444.  38  N.  Y.  Supp.  893;  Toch  v.  AlipMl.— Wilber  v.  WiUiams,  4  App.  Div.  444,  38 


V.  U'Bnen,  sz  App.  inv^  46Z,  tiON.  y.  tsupp.  issi;  ciarke  v.  I'luiaaeipiua casualty  iJo..  103  App.  inv.  iisu,  iss  im.  x . 
V.  Gilmore,  149  App.  Div.  446.  133  N.  Y.  Supp.  1047;  Supp.  330;  Tolman  v.  ^rracuse,  B.  ft  N.  Y.  R.  Co.,  31  Hun 
Assets  Collecting  Co.  v.  Myers,  170  App.  Div.  266,  165     397;  Gooding  v.  Brown,  36  Hun  163. 


§  1614.  Allowances  lixnited  to  two  thousand  dollars. 

But  aU  the  sums  awarded  to  the  plaintiff  as  prescribed  in  section  fifteen  hundred  and 
twelve  of  this  act,  or  to  a  party  or  two  or  more  parties  on  the  same  side  as  prescribed 
in  subdivision  four  of  section  fifteen  hundred  and  ten  of  this  act,  and  in  subdivision  second  of 
the  last  section,  cannot  exceed  in  the  aggregate  two  thousand  dollars.  (Original  §  1476  thus 
renumbered  and  am.  by  L.  1921,  ch.  109;  am.  by  L.  1922,  ch.  219,  in  effect  March  24, 1922.) 


]>efflTfttion. — Code  civ.-  proe.,  §  3254,  without  change 
of  substance;  originaUy  revised  from  code  of  proc.,  %  309, 


part,  as  am.  by  L.  1876,  ch.  631. 
Imoi 


m 

iliDt  off  awards— Perkins  v.  Heert,  14  Misc.  426, 36 
N.  Y.  Supp.  434 :  Riggs  v.  Cragg.  26  Hun  89,  revd.  on  other 
grounds,  89  N.  Y.  479;  Weed  v.  Paine,  31  Hun  10;  Fraser 
V.  McNaughton,  68  Hun  30, 11  N.  Y.  Supp.  384;  Doremus 
V.  Crosby,  66  Bun  125,  20  N.  Y.  Supp.  906. 

I7nd«r  New  York  dty  water  s«P9l7  act. — Matter  of 
Simmons,  208  N.  Y.  69,  revg.  151  App.  Div.  444,  136 
N.  Y.  Supp.  921. 


Cendcnmatfen  iiroceediiigg. — ^Wsrren  v.  Warrant 
203  N.  Y.  260,  258;  Matter  of  Simmons,  161  App.  Div. 
444,  136  N.  Y.  Supp.  921;  Matter  of  City  of  Brooklyn.  10 
Misc.  660,  32  N.  Y.  Supp.  182,  revd.  on  other  grounds,  88 
Hun  176,  34  N.  Y.  Supp.  991,  affd.  148  N.  Y.  107;  Matter 
of  Simmons,  71  Misc.  162. 128  N.  Y.  Supp.  724;  Matter  of 
Board  of  Water  Supply,  76  Misc.  160. 138  N.  Y.  Supp.  213. 

VMtpoBemeiit  nom  Icrai  to  term. — Lawson  v.  Hill, 
66  Hun  288,  20  N.  Y.  Supp.  904. 


§  1616.  Amount  of  costs  upon  adjournment  of 

Where  an  application  is  made  to  a  court  or  a  referee  to  adjourn  a  trial,  the  payment 
to  the  adverse  party  of  a  sum  not  exceeding  ten  dollars,  besides  the  fees  of  his  witnesses, 
and  other  taxable  disbursements,  already  made  or  ineurred,  which  are  rendered  ineffectual 
by  the  adjournment,  may  be  required  as  a  condition  of  granting  the  adjournment. 
(Original  §  1477  thus  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

I  Bcrfratlonw— Code  civ.  proc.,  {  3266,  ss  am«  by  L.  1896,  Amoanl. — ^Hand  v.  Burrows,  16  Hun  481;  Kennedy  v. 

ch.  646,  without  chsnge  of  substance,  except  that  the  Wood.  54  Hun  14,  7  N.  Y.  Supp.  90;  Inderlied  v.  Whaley- 

section  as  to  the  dty  court  of  New  York  is  re-enacted  as  a  7  N.  Y.  Supp.  74,  17  Civ.  Proc.  Rep.  377;  Nozon  v.  Bent, 

part  of  the  New  York  d^  court  act  (§  63).    {  3266,  origi-  ley,  6  How.  I^.  418. 
nally  revised  from  code  of  proc.,  {  314;  L.  1863,  ch.  617, 
{  4,  final  clause. 

§  1616.  Increased  damages  not  to  carry  increased  costs. 

A  plaintiff  who  recovers  double  or  other  increased  damages  does  not  thereby  become 
entitled  to  more  than  single  costs,  except  where  it  is  otherwise  speciaUy  prescribed  by 
law.    (Original  §  1478  thus  renumbered  by  L,  1921,  ch.  199,  m  effect  Oct.  1^  1921.) 

DciliattoB, — Code  dv.  proc..  §  3267,  without  change;  originally  revised  from  R.  S.,  pt.  3,  ch.  10,  tit.  1,  %  23. 

§  1617.  When  defendant  entitled  to  increased  costs. 

In  either  of  the  following  cases,  a  defendant  in  whose  favor  a  final  judgment  is  rendered 
in  an  action  wherein  the  complaint  demands  judgment  for  a  sum  of  money  only  or  to 
recover  a  chattel,  or  a  final  order  is  made  in  a  special  proceeding  instituted  by  a  state 
writ,  is  entitled  to  recover  the  costs  prescribed  in  this  article,  and,  in  addition  thereto, 
one-half  thereof: 

1.  Where  the  defendant  is  or  was  a  public  officer  appointed  or  elected  under  the  au- 
thority of  the  state,  or  a  person  specially  appointed  according  to  law  to  perform  the 
duties  of  such  an  ofiScer,  and  the  action  or  special  proceeding  was  brought  by  reason 
of  an  act  done  by  him  by  virtue  of  his  office  or  an  aUeged  omission  by  him  to  do  an  act 
which  it  was  his  official  duty  to  perform. 

2.  Where  the  action  was  brought  against  the  defendant  by  reason  of  an  act  done  by 
the  command  of  such  an  officer  or  person,  or  in  his  aid  or  assistance,  touching  the  duties 
of  the  office  or  appointment. 

3.  Where  the  action  was  brought  against  the  defendant  for  taking  a  distress,  making 
a  sale  or  doing  any  other  act  by  or  under  color  of  authority  of  a  statute  of  the  state. 

But  this  section  does  not  apply  where  an  officer  or  other  person  specified  herein  unites 


§§  1518,  ftl9  CIVIL  PRACTICE  ACT  art.  86 

in  his  answer  with  a  person  not  entitled  to  such  additional  costs.    (Original  §  1479  thus 
renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

DerlfBtton.— Code  civ.  pioc.,  S  3258,  without  change  affd.,  64  N.  Y.  626;  Fernald  v.  Walker,  148  N.  Y.  Btipp. 

of  sttbstanee;  oxiginally  revised  from  R.  S.,  pt.  3,  ch.  10,  399. 

tit.  1,  ft  24.  On  nwndamiis. — People  ex  reL  Bates  v.  Speed,  73 

Keference. — Single  bill  of  eoeta  when  indemnitors  Hire  Hun  302.  26  N.  Y.  Supp.  254. 

substituted  as  defendants  in  action  agiinst  an  officer,  CerttorarL — People  ex  rel.  Hall  v.  Town  Auditors,  42 

C.  P.  A.,  {  704.  Add.  Div.  250,  59  N.  Y.  Supp.  10. 

N  In  gcncnL — Gallup  v.  Bell,  20  Hun  172;  Coimer  v.  On  ftPPeaL — ^Wood  v.  Board  of  Ezciseb  9  Misc.  507. 


Keese,  38  Hun  125;  Isaacs  v.  Cohen.  86  Hun  119,  33  N.  Y.     30  N.  YT  Supp.  344;  Sfa&Ter  ▼.  Eldred.  86  Hun  51,  83  N. 
Supp.  188;  People  ▼.Supervisors  of  Niagara,  50  How.  Pr.     Y.  Supp.  168. 
353;  Comins  v.  Supervisors  of  Jefferson,  3  T.  ft  C.  206, 

§  1618.  Disbursements  which  may  be  included  in  bill  of  costs. 

A  party  to  whom  costs  are  awarded  in  an  action  is  entitled  to  include  in  his  bill  of 
costs  his  necessary  disbun^ments  as  follows: 

1.  The  legal  fees  of  witnesses  and  of  referees  and  other  officers. 

2.  The  reasonable  compensation  of  commissioners  taking  depodtions. 

3.  The  legal  fees  for  publication  where  publication  is  directed  pursuant  to  law. 

4.  The  legal  fees  paid  for  a  certified  copy  of  a  deposition,  or  other  paper,  recorded  or 
filed  in  any  pubHc  office,  necesteiily  used  or  obtained  for  use  on  the  trial. 

5.  Copies  of  opinions  and  charges  of  judges. 

6.  The  reasonable  expenses  of  printing  the  papers  for  a  hearing,  when  required  by  a 
rule  of  the  court. 

7.  Prospective  charges  for  the  expenses  of  entering  and  docketing  the  judgment. 

8.  The  sheriff's  fees  for  receiving  and  returning  one  executi(Mi  thereon,  including  ihe 
search  for  property. 

9.  The  expenses  of  searches  made  by  title  insurance,  abstract  or  searching  companies, 
which  shall  be  taxable  at  rates  not  exceeding  the  cost  of  similar  official  searches. 

10.  Such  other  reasonable  and  necessary  expenses  as  are  taxable  according  to  the  course 
and  practice  of  the  court  or  by  express  provision  of  law.  (Ori^^nal  §  1480  thus  renumbered 
by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

Dwtralton.— Code  civ.  proo..    §  3256,    as    am.    by  Ey.  Co.,  7  N.  Y.  Supp.  653;  Erie  R.  Co.  v.  Ramseyt  10 

L.  1892.  chs.  185,  592,  L.  1895,  ch.  331,  except  the  last  Abb.  N.  S.  109;  Corbett  v.  De  Comeau,  45  N.  Y.  Super, 

sentence,  relating  to  use  of  searches  which  is  a  general  Ct.  567. 

rrovision,  and  has  been  covered  elsewhere  ()  385  ante).  Stenogrftplicr's  fees. — ^Equitable  Life  Assur.  Soo.  v. 

3256,  originally  revised  from  code  of  proo.,  %  311,  in  Highee.  125  N.  Y.  106;  Ridabock  v.  Metropolitan  £L  Ry. 

part;  R.  S.,  pt.  3,  ch.  Ip,  tit.  4,  {|  10,  14.    ,  Oo.j^S  Ajg^.  Div.J(0O,  40  N.  Y.  Su^  03S^Httdwn  v., 

'.r 

.^    .                                                   .  .      _                       .                 Supp.  460:  Qalla^efv. 

209;  Matter  of  Steencker,  58  App.  Div.  85,  68  N.  Y.  Beard,  60  App.  Div.  29,  69  N.  Y.  Supp.  676;  Long  Islaad 

Supp.  444;  Buraell  v.  Coles,  26  Misc.  378,  56  N.  Y.  Supp.  Contracting  A  Supply  Co.  v.  City  of  New  York,  142  App. 

208.  Div.  1,  126  N.  Y.  Supp.  429;  Wolff  v.  Horn,  9  Miso.  100, 

IMsbiinemeiiti.— Matter  of  Babcock,  86  App.  Div.  29  N.  Y.  Sura.  75:  Adams  v.  Moore.  28  Mise.  451,  50 

563,  83  N.  Y.  Supp.  1020;  Matter  of  Perry,  131  App.  Div.  N.  Y.  Supp.  718;  Blandc  v.  Spies,  81  Mise.  19,  62  N.  Y. 

884,  115  N.  Y.  Supp.  744;  Foedick  v.  Globe  Indemnity  Supp.  1039;  Peonle  v.  Grout,  37  Misc.  430^  75  N.  Y.  Supp. 

Co.,  189  App.  Div.  696,  178  N.  Y.  Supp.  855;  Matter  of  290;  City  Tax  Lien  Co.,  Inc.  v.  Munay,  91  Mise.  119. 154 

Varet,  106  Miso.  380,  174  N.  Y.  Supp.  6^;  Rust  v.  Haus-  N.  Y.  Supp.  300;  Harris  v.  Rodgers,  106  MiM.  638,  175 

elt,  8  Abb.  N.  C.  148;  Wheeler  v.  Westgate,  4  How.  Pr.  269.  N.  Y.  Supp.  263;  Pfandler,  Barm,  etc.,  Co.  v.  Pfandler, 

Feet  of  referee. — ^Eagan  v.  Eagan,  51  App.  Div.  635,  39  Hun  191;  Pfandler,  Barm,  etc.,  Co.  v.  Saiaettt^  43  Hun 

64  N.  Y.  Supp.  836;  Brown  v.  Windmuller,  14  Abb.  N.  S.  154;  Whitney  v.  Roe,  75  Hun  508,  27  N.  y7  Supp.  511; 

359.  Shaver  v.  Ekired,  86  Hun  51,  33  N.  Y.  Supp.  158;  $t«veii 

Wltnegs  fees. — Neil  v.  Thorn,  88  N.  Y.  270;  Lyman  v.  v.  N.  Y.  EL  Ry.  Co.,  9  N.  Y.  Supp.  707, 18  Civ.  Proc.  Rq>. 


M«rereBce8.--Suma  allowed  as  fees,  faichiding  fees  of     R.  Co^  57  App.  Div.  98,  68  N.  Y.  Supp.  28;  Park  v.  N.  Y. 
referees,  witnesses  and  officers,  C.  P.  A.,  §t  1539-1567.         C.  4e  a,  R.  R.  R.  Co.,  57  Ajw.  Div.  569,  68  N.  Y.  Supp. 
AppUcatton.— Cassidy  v.  McFarland,  139  N.  Y.  201,     1145,  affg.  33  Mifo.  320.  68  nT  Y.  ~  "    ~ 


68  N.  Y.  Supp.  28;  Kohn  v.  Manhattan  Ky.  uo.,  8  Miso.  r4,  Y.  Bupp.  we;  unggs  v.  Uumn,  21  N.  Y.  Supp.  451,  29 

421,  28  N.  Y.  Supp.  663:  Saicent  v.  Warren,  41  Hun,  103;  Abb.  N.  C.  144;  VanValkenburgh  v.  Bishop,  164  N.  Y. 

Cheever  v.  Pittsburgh,  S.  A  L.  E.  R.  Co..  74  Hun  540,  26  Supp.  86. 

N.  Y.  Supp.  829;  Matter  of  Bender,  86  Hun  570,  33  N.  Y.        Kipeiue  of  undertaldiiK  ag  seeurlty  for  eeats. — 

Supp.  wf;  Hinds  v,  Schenectady   County    Ins.  Co.,  7  Louisville  Lumber  Co.  v.  Smith,  154  App.  Div.  386,  189 

How.  Pr.  142;  Wheeler  v.  Loses,  12  How.  Pr.  446;  Dun-  N.  Y.  Supp.  357. 

bam  V,  Sherman.  19  How.  Pr.  572;  Taacks  v.  Schmidt,  25        Dlsbnnements    under    stipiilatloii. — ^Megrue    v. 

How.  Pr.  340;  Agricultural  Ins.  Co.  v.  Bean,  45  How.  Pr.  M^rue,  160  App.  Div.  817,  144  N.  Y.  Supp.  957. 

444.  upense  of  seareli. — Friedman  v.  Borohardt,  161  App. 

Deposltloiis;  commigtioners'  fees,— Valk  v.  Erie  R.  Div.  672,  146  N.  Y.  Supp.  896;  Rose  v.  Swarthout,  73 

R.  Co.,  128  App.  Dtv.  470,  112  N.  Y.  Supp.  792.  Misc.  583, 138  N.  Y.  Supp.  557:  City  Tax  lien  Co..  Inc.  v. 

Frlnttog  fees.— -Salter  v.  Utica  k  Black  River  R.  Co..  Murray,  91  Miso.  119,  154  N.  Y.  Supp.  300;  Pines  ▼. 

86  N.  Y.  401;  Veeder  v.  Judson,  91  N.  Y.  874;  BepeUng  Consolidated  Briarwood  Estates,  106  Miso.  450,  174  N.  Y. 

T.  Jagarhuber.  167  App.  Div.  579.  162  N.  Y.  Supp.  783;  Supp.  713;  Pines  v.  Heastip,  106  Misc.  454,  174  N.  Y. 

Veeder  v.  Mudgett,  27  Hun  519;  Kane  v.  Metropoutan  El.  Supp.  714. 

§  1619.  Increased  disbursements  not  allowed. 

The  increase  in  the  amount  of  oosts  allowed  to  a  defendant  does  not  extend  to  the  dis- 
bursements; aend  an  officer,  witness  or  juror  is  not  entitled  to  any  other  fee  in  the  action, 
except  the  single  fee  allowed  by  law  for  his  services.  (Original  §  1481  thus  renumbered 
by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

l>eritmttoil«-*Cods  dv.  proc.,  (  3259,  without  change  of  substance;  originally  revised  from  R.  S.,  pt.  3,  oh.  10, 
Ut.  1,  %  25. 


art.  88  COSTS;  AMOUNT  OF,  ETC  §§  1520,  1621 

§  1620.  Collection  of  costs  of  motion. 

Where  costs  of  a  motion,  or  any  other  sum  of  money,  directed  by  an  order  to  be  paid, 
are  not  paid  within  the  time  fixed  for  that  purpose  by  the  order,  or,  if  no  time  is  so  fixed, 
within  ten  days  after  the  service  of  a  copy  of  the  order,  an  execution  against  the  personal 
property  only  of  the  party  required  to  pay  the  same  may  be  issued  by  any  party  or 
person  to  whom  the  said  costs  or  sum  of  money  is  made  payable  by  said  order,  or  in 
case  permission  of  the  court  shall  be  first  obtained  by  any  party  or  person  having  an 
interest  in  compelling  payment  thereof,  which  execution  shaU  be  in  the  Same  form,  as 
nearly  as  may  be,  as  an  execution  upon  a  judgment,  omitting  the  recitals  and  directions 
relating  to  real  property;  and  all  proceedings  on  the  part  of  the  party  required  to  pay  the 
same,  except  to  review  or  vacate  the  order,  are  stayed  without  further  direction  of  the 
court  until  the  payment  tliereof.  But  the  adverse  party,  at  his  election,  may  waive  the 
stay  of  proceedings.  Where  the  order  directs  that  the  costs  of  a  motion  abide  the  event 
of  the  action,  or  where  costs  of  a  motion  awarded  by  an  order  have  not  been  collected 
when  final  judgment  is  entered,  they  may  be  taxed  as  part  of  the  costs  of  the  action  or 
set  off  against  costs  awarded  to  the  adverse  party,  as  the  case  requires.  Nothing  herein 
contained  shall  be  so  construed  as  to  reUeve  a  party  or  person  from  pimishment  as  for 
contempt  of  court  for  disobedience  to  an  order  in  any  case  when  the  remedy  of  enforce- 
ment by  such  proceedings  now  exist.  (Original  §  1482  thus  renumbered  by  L.  1921,  ch. 
199,  in  effect  Oct.  1,  1921.) 

Dertf»«ion.— Code  cxv.  proc.,  §  779.  m  am.  by  L.  1877,  Div.  613.  107  N.  Y.  Supp.  497;  Behrena  v.  Sturges,  138 

oh.  416.  L.  1879.  ch.  542.  L.  1882.  ch.  997.  L.  1884.  ch.  181.  App.  Div.  537.  123  N.  Y.  Supp.  224;  Thompson  v.  Mc- 

witbout  change;  originally  revised  from  L.  1847.  ch.  390,  Laughlin.  138  App.  Div.  711,  123  N.  Y.  Supp.  762;  MuUer 

i  3:  L.  1876.  eh.  431,  1 12.  v.  Brooklyn  Heists  R.  R.  Co..  139  App.  Div.  727,  124 

MfenneM. — Interlocutory  costs  upon  issue  of  law.  N.  Y.  Supp.  491;  Margulies  v.  Damroflch.  23  Mtso.  77,  51 

C.  P.  A.,  ft  1482;  costs  of  motion.  Id.,  H  1467.  1468.  1471.  N.  Y.  Supp.  833;  Jacobs  V,  Meadcan  Sugar  Refining  Co. . 

1486;  additional  allowances.  Id..  H  1512.  1513;  disburse-  45  Misc.  56.  90  N.  Y.  Supp.  824;  Goldberg  v.  Wood,  50 

ment  included,  Id..  §  1518.  Misc.  618,  99  N.  Y.  Supp.  537;  Tarpey  v.  Jeney  Co-opera* 

AmendmeiitB  of  1882  amd  1884.— Leslie  v.  Saratoga  tive  Co..  98  Misc.  302,  163  N.  Y.  Supp.  267;  Eisenloid  v. 

Brewing  Co.,  33  Misc.  118.  67  N.  Y.  Supp.  222,  affd..  59  Clum.  52  Hun  461,  5  N.  Y.  Supp.  512;  Blair  v.  Blair.  145 

App.  Div.  624.  69  N.  Y.  Supp.  1138.  N.  Y.  Supp.  397;  Weber  v.  Interborough  Rapid  Transit 

Ap^catfoa.— Wessels  v.  Boettcher.  142  N.  Y.  212;  Co..  158  N.  Y.  Supp.  620. 
Hewett  V.  Cook.  75  App.  Div.  239,  78  N.  Y.  Supp.  2;  Waiver  of  stef.— O'Connor  v.  Levine,  169  App.  Div. 
Wassennan  v.  Benjamin,  91  App.  Div.  547.  86  N.  Y.  Supp.  919.  153  N.  Y.  Supp.  982;  Fleiachman  v.  Yagel.  16  Misc. 
1022;  Fox  v.  Muller,  31  Misc.  470.  64  N.  Y.  Supp.  388;  511,  88  N.  Y.  Supp.  523;  Geneva  Mineral  Springs  Co.  v. 
Matter  of  McTevey,  93  Misc.  384,  158  N.  Y.  Supp.  136.  Steele,  81  Misc.  416,  143  N.  Y.  Supp.  331;  Attorney-Gen. 
City  court  of  New  York.    Murphy  v.  Mundorff,  69  Misc.  v.  Continental  Life  Ins.  Co..  38  Hun  521. 
334, 125  N.  Y.  Supp.  624.    Municipal  court  of  New  York.  Enforcement  by  action.— Turner  v.  Woolworth,  153 
FariMT  v.  Flauman,  30  Misc.  627,  62  N.  Y.  Supp.  784;  App.  Div.  293.  137  N.  Y.  Supp.  1071. 
Hirschfieki  v.  Haasett.  59  Misc.  154.  110  N.  Y.  Supp.  264;  Snpplenientary  proceedings. — MaeWhinnie  v.  Cam- 
Roth  V.  Wallaoh,  59  Misc.  515,  110  N.  Y.  Supp.  934;  eron,  57  Hun  463,  11  N.  Y.  Supp.  20;  Matter  of  Sirrett,  25 
Surrogate's  court.    Schofield  v.  Adrianee,  2  Dem.  486.  Misc.  89,  54  N.  Y.  Supp.  066;  Matter  of  Bemhard  v. 

Costs  on  appeal.— Hunt  v.  Sullivan,  79  App.  Div.  119.  Cowan,  82  Misc.  384«  143  N.  Y.  Supp.  757. 

79  N.  Y.  Supp.  708;  Cohen  v.  Krulewitch,  81  App.  Div.  Contempt.— Newell  v.  Hall,  74  App.  Div.  278,  77 

147,  80  N.  Y.  Supp.  689;  MuUer  v.  Brooklyn  Heights  R.  N.  Y.  Supp.  610;  Kane  v.  Rose,  87  App.   Div.  101,  84 

R.  Co.,  139  App.  Div.  727,  124  N.  Y.  Supp.  491;  Bran-  N.  Y.  Supp.  HI,  affd.,  177  N.  Y.  557. 

gaodo  V.  Weber  Piano  Co.,  143  App.  Div.  612,  128  N.  Y.  Judgment  for  motion  coete. — ^Hyde  v.  Anderson,  112 

Supp.  467;  Phipps  v.  Carman,  26  Hun  518;  Van  Woert  App.  Div.  76,  98  N.  Y.  Supp.  62. 

V.  Ackley,  56  Hun  375.  10  N.  Y.  Supp.  673.  Bsecution  to  enforce  payment. — ^Halstead  v.  Hal- 


On  application  to  sue  as  poor  person. — Matter  of     stead,  21  App.  Div.  466,  47  N.  Y.  Supp.  649;  Devlin  v. 
Cannioe,  52  Misc.  6, 9. 101  N.  Y.  Supp.  1054.  Hinman,  40  App.  Div.  101,  57  N.  Y.  Supp.  663.  affd.,  161 

Service  of  order  awarding  coets,  or  fixing  time  of    N.  Y.  115;  Weber  v.  Weber.  93  App.  Div.  149,  87  N.  Y. 


payment. — Reeder  v.  Lockwood,  30  Misc.  531,  62  N.  Y.  Supp.  519;  Bemheimer  v.  Hartmeyer,  34  Misc.  346,  69 

Supp.  713;  Canavello  v.  Michael  &  Co.,  31  Misc.  170.  63  N.  Y.  Supp.  816;  Maeder  v.  Wexler,  43  Misc.  19,  87  N.  Y. 

N.  Y.  Supp.  967;  Austin  v.  Witmer,  32  Misc.  388, 66  N.  Y.  Supp.  402;  State  Bank  v.  Wilchinsky,  65  Misc.  162,  119 

Supp.  721;  ^^liam  v.  Frost.  38  Hun  389.  N.  Y.  Supp.  131;  Forstman  v.  Schulting,  42  Hun  643.  affd.. 

Not  taxable  unless    not   paid  when  final  Judg-  108  N.  V.  110;  Mclntyre  v.  German  Sav.  Bank,  59  Hun 

ment    entered.— Hadjopoulos    v.    Manouaso    (1921),  536.  13  N.  Y.  Supp.  674. 

197  App.  Div.  53.  188  N.  Y.  Supp.  508.  Payment    to    slierlir.- Brown    v.    Kahn.   17  Hun 

Stay    for    nonHMfment. — ^Van    Brocklin    v.    Van  599. 

BrockUn,  17  App.  Div.  226,  45  N.  Y.  Supp.  541;  Mattice  Eevlew  without  payment  of  costs.— Weehawken 

V.  Shelland.  76  App.  Div.  236,  78  N.  Y.  Supp.  537;  Roberts  .Wharf  Co.  v.  Kniokert>ocker  Coal  Co.,  25  Misc.  309.  54 

V.  Sehaf,  76  App.  Div.  433.  78  N.  Y.  Supp.  778;  Sire  v.  *  N.  Y.  Supp.  566. 

Shubert.  93  App.  Div.  324.  87  N.  Y.  Supp.  891;  Tracey  v.  Set  off  of  costs.- Tunstall  v.  Winton.  31  Hun  219; 

Liohtenstadter.  113  App.  Div.  754.  99  N.  Y.  Sums.  331;  Wellman  v.  Frost,  38  Hun  389. 
Wilner  v.  Independent  Order  Ahawas  Israel.  122  App. 

§  1621.  Article  not  to  affect  special  provisions  of  law. 

This  article  does  not  affect  any  provision  contained  elsewhere  in  this  act,  or  in  any 
other  statute  remaining  unrepealed  after  this  act  takes  effect,  whereby  the  amount  of 
costs  is  specially  fixed,  in  a  particular  case,  otherwise  than  as  prescribed  in  this  article. 
(Original  §  1483  thus  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

1>erlTBtloii« — Code  civ.  proc.,  S3231«  without  change. 
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ARTICLE  87 

{Original  art.  86  thus  ranumbered  by  L.  1921,  oh.  199,  in  effect  Oct.  1,  1921.) 

Costs ;  security  for 

8eo.  1622.  When  defendant  may  require  plaintiff  to  give  security  for  costs. 
1528.  When  court  may  require  plaintiff  to  give  security  for  ooeta. 
1624.  Order  for  security. 

1526.  Requisites  of  undertaking. 

1626.  Exception  to  and  justification  of  sureties. 

1527.  Allowance  of  sureties. 

1528.  Additional  seciuity  for  costs. 

1529.  Dismissal  of  complaint  on  failure  to  obey  order  to  give  security. 

1530.  Liability  of  attorney  for  costs  in  certain  actions. 

1531.  Security  for  costs  in  special  proceedings. 

§  1622.  When  defendant  may  require  plaintiff  to  give  security  for  costs. 

The  defendant  in  an  action  brought  in  a  court  of  record  may  require  security  for  costs 
to  be  given: 

A.  Where  the  plaintiff,  when  the  action  was  commenced,  either  was 

1.  A  person  residing  without  the  state;  or,  if  the  action  is  brought  in  a  county  court, 
except  in  the  cgunties  of  Albany,  Kings,  Queens,  Rensselaer  and  Richmond,  or  in  the 
city  court  of  the  city  of  New  York,  the  city  court  of  Yonkers  or  the  city  court  of  Albany, 
residing  without  the  city  or  county,  as  the  case  may  be,  wherein  the  court  is  located;  or 

2.  A  foreign  corporation;  or 

3.  A  person  imprisoned  under  execution  for  a  crime;  or 

4.  The  official  assignee  of  a  person  so  imprisoned;  the  official  assignee  or  official  trustee 
of  a  debtor;  or  an  assignee  in  bankruptcy;  where  the  action  is  brought  upon  a  cause  of 
action  arising  before  the  assignment,  ^e  appointment  of  the  trustee  or  the  adjudication 
in  bankruptcy. 

B.  Where,  after  the  commencement  of  the  action,  the  plaintiff  either 

5.  Ceases  to  be  a  resident  of  the  state;  or,  where  the  action  is  brought  in  either  of  liie 
local  courts  specified  in  subdivision  one  of  this  section,  ceases  to  be  a  resident  of  the  city 
or  county,  as  the  case  maj^be,  wherein  the  court  is  located;  or 

6.  Is  adjudicated  a  bankrupt,  or  discharged  from  his  debts,  or  exonerated  from  im- 
prisonment, pursuant  to  a  law  of  the  state  or  of  the  United  States;  or 

7.  Is  sentenced  to  the  state  prison  for  a  term  less  than  for  life. 

8.  In  a  case  specified  in  this  section,  if  there  are  two  or  more  plaintiffs,  the  defendant 
cannot  require  security  for  costs  to  be  given  unless  he  is  entitled  to  require  it  of  all  ihe 
plaintiffs. 

9.  The  word  "city"  as  used  in  this  section,  so  far  as  it  applies  to  the  city  court  of 
the  city  of  New  York,  shall  be  construed  to  mean  and  apply  to  the  territory  within  the 
city  of  New  York  as  it  existed  and  was  constituted  prior  to  June  six,  eighteen  hundred 
and  ninety-five.  (Original  §  1484  thus  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1, 
1921.) 

DerlTstloil.— Ck)de  civ.   proc.»   U  3268.   3269.    3270.  *  103  N.  Y.  Supp.  929;  Craig  v.  Du  Croe,  63  Miao.  524, 

without  change  of  subetanoe.    Subd.  9  is  Greater  New  117  N.  Y.  Supp.  394;  Norton  v.  Mackie,  8  Hun  520; 

York  charter,  §  1345.  i  1368.  as  am.  by  L.  1891,  oh.  170,  Norton  v.  Bennett.  22  Hun  604;  Rothschild  v.  Wilson,  10 

L.  1904,  ch.  524.  L.   1910,   ch.   118;  originally  revised  N.  Y.  Supp.  61,  24  Abb.  N.  C.  123. 

from  R.  S.,  pt.  3,  ch.   10,  tit.  2,  {  1.    {  3269.  originallv  Adminbtrston. — ^Pursley  v.  Rodgers,  44  App.  Div. 
revised  from  R.  8..  pt.  3.  ch.  10,  tit.  2,  S  2.    fi  3270,  oil-     139. 61  N.  Y.  Supp.  1015;  Davidson  v.  Boee,  57  App.  Div. 

ginaliy  revised  from  R.  8.. jpt.  3,  ch.  10,  tit.  2.  U  1.  2.  212,  68  N.  Y.  Supp.  316;  Podmore  v.  Seamen's  Bank,  28 

Object  of  MCiirtty«--CroaBet  v.  Dean,  69  Misc.  69,  Misc.  488,  59  N.  Y.  Supp.  629;  a.  c.  30  Misc.  416.  62 

124  ^f.  Y.  Supp.  916.  N.  Y.  Supp.  526. 


Wben  iteBt  sbBolnte. — ^Willson  v.  Eveline.  39  App.        ForeiKii    corporatloii. — Louisville    Lumber   Co.    v. 

-    - "         —   "      '       "'         Smith,  154  App.  Div.  386.  139  N.  Y.  Supp.  357;  Henry 

Huber  Co.  v.  Warren,  29  Misc.  588,  61  N.  Y.  Supp.  247. 


23  Misc.  330,  50  N.  Y.  Supp.  210;  Wood  v.  Blodgett,         Domctttc  eorpontloii;  «*pcnoii.**— Shenn  Speoial 
49  Hun  64,  2  N.  Y.  Supp.  804;  Churchman  v.  Merritt,  50     Agency  v.  Seaman,  49  App.  Div.  33, 63  N.  Y.  Supp.  407. 
Hun  270,  2  N.  Y.  Supp.  843;  Sims  v.  Bonner.  16  N.  Y.         Afisiciiee  for  cndlton. — ^Lintner  v.  Long  Isiimd.  etc.. 


Supp.  800.  21  Civ.  Proc.  Rep.  355;  Allen  v.  McCormick.  Ins.  Corp.,  22  Misc.  305,  49  N.  Y.  Supp.  1105. 
llOMisc.  254.  180  N.Y.  Supp.  116.  IVlutee  In  bankraptcy.— Reilhr  v.  Roeenbeig.  57 

NoiilC8ldciit8.-~Barre8  v.  Rainey,  192  N.  Y.  286,  revg.  App.  Div.  408,  68  N.  Y.  Supp.  265;  Sdireler  v.  Hogan,  70 

124  App.  Div.  583.  109  N.  Y.  Supp.  140;  McKeaggan  App.  Div.  2,  74  N.  Y.  Supp.  1051;  Joeeph  v.  Mddey.  73 

V.  Poet  A  McCoid.  117  App.  Div.  129,  102  N.  Y.  Supp.  App.  Div.  156.  76  N.  Y.  Supp.  669;  Kelley  v.  Kremer, 

276;  Schmals  v.  Crow  Construction  Co.,  146  App.  Div.  74  App.  Div.  456,  77  N.  Y.  Supp.  515;  Joseph  v.  Raff.  75 

623, 131 N.  Y.  Bupp.  398,  Myers  v.  Stephens,  52  Misc.  632.  App.  Div.  447,  78  N.  Y.  Supp.  810;  Kxonfeld  v.  liebmaa, 
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§§  1523,  1524 


104  N.  Y.  Supp.  506;  Deniaon  v.  Denison,  85  MIm.  498. 
147  N.  Y.  Supp.  176. 

lAChw.--€i^  ▼.  CauIdwelU  22  App.  Div.  05. 47  N.  Y. 
Supp.  439;  Hendenon  v.  MoNaUy,  33  App.  Div.  133,  53 
N.  Y.  Supp.  351;  Wicker  v.  Village  of  Elimn  Heights.  42 


78  App.  Diy.  437.  79  K.  Y.  Supp.  1083;  Kiendl  v.  Dubroff, 
130  App.  Div.  8.  120  N.  Y.  Supp.  121;  Entwisle  v.  Cohen. 
141  App.  Div.  884.  125  N.  Y.  ftippT  935;  Uhr  v.  Coulter. 
172  App.  Div.  413,  158  N.  Y.  Supp.  512;  Cole  v.  Maneon. 
42  Misc.  149.  85  N.  Y.  Supp.  1011;  Poakanser  v.  BulkMsk, 
101  Misc.  590,  168  N.  Y.  Supp.  461;  Allen  v.  McCormick, 
110  Misc.  254.  180  N.  Y.  Supp.  116. 

FTDBi  infiuit  pfadntlff. — ^Venansio  v.  Weir,  64  App.  ^^ 

Dir.  483.  72  N.  Y.  Supp.  234;  Trible  v.  Kilgannon,  12     Div.  283, 90  N.  YT^pp.  603;  Fabrik  S.  V.  A.  Oeasellsohalt 
Misc.  459,  34  N.  Y.  Supp.  256;  Qallagher  v.  Geneva     v.  Nease,  117  App.  Div.  879.  102  N.  Y.  Supp.  672;  Tedee- 
Co..  39  Miao.  637,  80  N.  Y.  Supp.  606;  CitMMett     ohi  v.  Baoigalupo.  89  Misc.  153,  151  N.  Y.  Supp.  640; 


Traction 

V.  Dean.  69  Misc.  69.  124  N.  Y.  Supp.  916. 

Gaardiftn  ad  litem. — ^Tropeano  v.  Grimaldi,  173  App. 
Div.  684. 160  N.  Y.  Supp.  1026;  Blumenthal  v.  Alexander. 
176  App.  Div.  184.  162  N.  Y.  Supp.  403;  McQovem  v. 
New  Yoric  Telephone  Co..  100  Misc.  177.  166  N.  Y.  Supp. 
480;  Baekerman  v.  Coccola,  189  App.  Div.  235.  178  N.  Y. 
Supp.  423.  . . 

fralrer.— Tuiell  v.  Erie  R.  Co..  46  App.  Div.  296,  61  Hun  440;  Morton  v.  Domestic  Tel.  Co..  1  Abb.  N.  C.  290. 
N.  Y.  Supp.  308;  Boyd  v.  U.  S.  Mortgage  ft  Trust  Co.,  Sabd.  f ;  banlmiptey.— Donnelly  v.  Third  Ave.  R.  R. 
90  App.  Div.  32,  85  N.  Y.  Supp.  588;  W.  A.  Ives  Mfg.  Co.  Co.,  112  App.  Div.  648,  98  N.  Y.  Supp.  387. 
V.  Smith  &  Hemenway  Co..  166  App.  Div.  910,  151  N.  Y.  Sabd.  8. — Havana  City  Ry.  Co.  v.  CebaHos,  25  Misc. 
Supp.  276;  Dwyer  v.  McLauffhUn.  27  Misc.  187.  57  N.  Y.  660.  56  N.  Y.  Supp.  360;  Sims  v.  Bonner.  16  N.  Y.  Supp. 
Supp.  220:  Cannon  v.  New  York  City  Ry.  Co.,  52  Misc.     800,  21  Civ.  Proc.  Rep.  355.  • 

633.  104  N.  Y.  Supp.  769;  Knaggs  v.  EasUrn,  54  Misc.  6U       Brom  eoiliit7.-*Tobias  Tile  Co.  v.  Topping  Realty 

Co..  114  Misc.  500,  186  N.  Y.  Supp.  734. 


Robertson  v.  Bamum.  29  Him  667. 

Practice.— Pursley  v.  Rodgers.  44  App.  Div.  139,  61 
N.  Y.  Supp.  1016;  Kionfeld  v.  liebman,  78  App.  Div. 
437,  79  N.  Y.  Supp.  1083. 

SaM.  6;  change  of  resMence. — FUherty  v.  Caiy,  25 
App.  Div.  195.  49  N.  Y.  Supp.  303;  Ball  v.  Randall.  87 
Miac.  194.  149  N.  Y.  Supp.  695;  Flint  v.  Van  Deusen,  24 


§  1623.  When  cotirt  may  require  plaintiff  to  give  security  for  costs. 

In  an  action  by  or  against  an  executor  or  administrator^  in  his  representative  capacity, 
or  the  trustee  of  an  express  trust,  or  a  person  expressly  authorized  by  statute  to  sue  or 
to  be  sued;  or  by  an  official  assignee,  the  assignee  of  a  receiver,  or  the  committee  of  a 
person  judicially  declared  to  be  incompetent  to  manage  his  affairs;  the  court,  in  its  dis- 
cretion, may  require,  the  plaintiff  to  give  security  for  oosts.  (Original  §  1485  thus  re- 
numbered by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 


DertTAtlon* — Code  riv.  proo.,  §  3271,  without  change; 
orisinaUy  revised  from  code  of  proo.,  S  317,  last  sentoiee, 
and  L.  1874.  oh.  446.  tit.  2,  §  5,  last  olause. 

AppllnttDii.— Denehy  v.  MeCloud.  21  Misc.  541.  47 
N.  z.  Supp.  714;  SuUivan  v.  Remington  Sewing  Maoh. 
Co.,  27  Hun  270. 

DtMntton  of  eonrt. — Schmidt  v.  Eisman.  6  Misc. 
264,  26  N.  Y.  Supp.  761;  Cowen  v.  Rouse,  49  Misc.  338, 
90  N.  Y.  Supp.  302;  Allen  v.  McCormick,  110  Misc.  254, 
180  N.  Y.  SujHK  116. 

•^PlslntUr.^— Montgomery  v.  Odell,  73  Hun  424,  26 
N.  Y.  Supp.  930. 

Vorelfn  admlnlBtfstor,  when  reqnlrwl  of. — 
Meaney  v.  Post  4e  McCord,  117  App.  Div.  563,  102  N.  Y. 
Supp.  611;  Hilgenbers  v.  Great  Elastem  Casualty  &  I.  Co., 
144  App.  Div.  411^  129  N.  Y.  Supp.  240. 

Bceelfer  In  rapnleiiieiiterjr  proceedings. — Gifford 
V.  Riring,  48  Hun  1^. 

IVostee  In  iNUikraptcy. — Reilly  v.  Rosenberg,  57 
App.  Div.  408.  68  N.  Y.  Supp.  265;  Kelley  v.  Kremer,  74 


Seenrity  required.— Tohnan  v.  Syracuse,  B.  &  N.  Y. 
R.  Co..  92  N.  Y.  353;  Pursley  v.  Rodgers,  44  App.  Div. 
139;  61  N.  Y.  Supp.  1015;  Pelkey  v.  Town  of  Saranac,  67 
App.  Div.  387,  73  N.  Y.  Supp.  493;  MoKeaggan  v.  Post  A 
McCord,  117  App.  Div.  129, 102  N.  Y.  Supp.  386;  Sohmala 
V.  Crow  Construction  Co..  146  App.  Div.  623,  131  N.  Y. 
Supp.  398;  Fessenden  v.  Blanchaid,  48  Hun  350.  1  N.  Y. 
Supp.  105;  Cacavo  v.  Rome,  W.  A  O.  R.  Co.,  13  N.  Y. 
Supp.  884. 

Seenrlty  not  required. — McNeil  v.    Merriam,   57 


App.  Div.  64,  68  N.  Y.  Supp.  165;  Davidson  v.  Boss,  57 
App.  Div.  212.  68  N.  Y.  Supp.  316;  Kelly  v.  Kelly.  77 
App.  Div.  519, 78  N.  Y.  Supp.  §18;  Kelley  v.  Madigan.  88 


App.  Div.  447,  78  N.  Y.  Supp.  310;_Cole  v.  Manson,  42 
How.  Pr.  N.  S.   146;  AUen  v.  McCormick,    110  Misc. 


^. 


149,  85  N.  Y.  Supp.  1011;  Welch  v.  Gaffrey.  1 


254,  180  N.  Y.  Supp.  116. 

Tnittee  fforeclMing  niorteasv*'~-'Hagar  v.  Radam 
Microbe  Killer  Co.,  119  App.  Div.  839.  104  N.  Y.  Supp. 
896. 

AMignee  for  benellt  off  creditors. — Graham  v. 
Aacbenbaeh,  136  App.  Div.  447, 120  N.  Y.  Supp.  882. 


App.  Div.  138, 84  N.  Y.  Supp.  331;  Ridgway  v.  Symons,  14 
Misc.  78,  35  N.  Y.  Supp.  197;  Crossett  v.  Dean,  69  Mise. 
69,  124  N.  Y.  Supp.  916;  Rutherford  v.  Town  of  Madrid, 

77  Hun  545.  28  nT  Y.  Supp.  923. 

Notice  reqaired.~Pttntey  v.  Rodgers.  44  App.  Div. 
139,  61  N.  Y.  Supp.  1015;  McNeil  v.  Merriam,  57  App. 
Div.  164.  68  N.  Y.  Supp.  165;  Ketlev  v.  Kremer,  74  App. 
Div.  456,  77  N.  Y.  Supp.  515;  Kronfeld  v.  Liebman, 

78  App.  Div.  437,  79  N.  Y.  Supp.  1083;  Swift  v.  Wheeler. 
46  Hun  580;  Wood  v.  Blodgett.  49  Hun  64,  2  N.  Y.  Supp, 
304. 

Berleir  of  discretion. — Schmals  v.  Crow  Construetioik 
Co.,  146  App.  Div.  623.  131  N.  Y.  Supp.  398;  Rutherford 
V.  Town  of  Madrid,  77  Hun  545,  28  N.  Y.  Supp.  923. 


§  1624*  Order  for  security. 

Where  security  for  costs  is  required  to  be  given,  the  court  in  which  the  action  is  pend- 
ing, or,  except  in  a  case  specified  in  the  last  section,  a  judge  thereof,  upon  due  proof  at 
any  time,  by  affidavit,  of  the  facts,  must  make  an  order  requiring  the  plaintiff,  within  a 
time  specified,  either  to  pay  into  court  the  sum  of  two  himdred  and  fifty  dollars,  to  be 
applied  to  the  payment  of  the  costs,  if  any,  awarded  against  him,  or,  at  his  election,  to 
file  with  the  clerk  an  undertaking  and  to  serve  a  written  notice  of  the  payment  or  of  the 
filing  upon  the  defendant's  attorney;  and  sta3dng  all  other  proceedings  on  the  part  of 
the  plaintiff,  except  to  review  or  vacate  the  order,  until  the  payment  or  filing,  and  notice 
thereof,  and  also,  if  an  undertaking  is  given,  the  allowance  of  the  same.  (Original  §  1486 
thus  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

Credit-Bank  v.  Tituo,  175  App.  Div.  507, 161  N.  Y.  8upp» 
1078. 

By  fmurdlui  of  Intent  jplalntlA—Tureil  v.  Erie  R. 
Co.,  47  App.  Div.  639,  62  N.  Y.  Supp.  417;  a.  e.,  46  App. 
Div.  296.  61  N.  Y.  Supp.  308;  Robertson  v.  Bamum,  29 
Hun  657. 


<nv.  proc.,  {3272,  aa  am.  by 
L.  1915,  ch.  635,  without  chance;  originally  revised  from 
R.  S^  pt.  3,  oh.  10.  tit.  2,  S  3,  in  part. 

Btfcct  of  mmendmcnt  of  ItlS  npon  ttme  of  appllca- 
iion  foT'Oeeoilty. — ^Belch  v.  Delaware  4e  Hudson  Co., 
173  App.  Div.  867, 160  N.  Y  Supp.  74;  Hunsarian  General 


SU 


y 


ff  1626-1628  CIVIL  PRACTICE  ACT 

PraofBf  fkete.— Wiokar  r.  Villue  □(  Elmirn  Ileicht^  Eria  R.  Co..  48  App.  Div 

12  App.  Div.  428.  5S  N,  Y.  Bupp,  130;  Cue  v.  p«t»eh,  BD  r.  M«t.  8t.  Ry.  Co.,  1 

I37Ml«c.  S48,  M  N.  Y.  Bupp.  20:  Hand  V.  atw.  13  Ml«.     80S;Coo1c»t.  MM-SLRj.  __ 

143.  M  N.  Y.  8upp.  115:  L<vy  v.  Microwiti.  ID  Miac,  384.  Bam-  4:  Di  StstMio  t.  PedokiU  Ufbtinc*  R.  R.  Co..  US 

as  N.  r.  Supp.  123.  App.  n>T-  ''*^  IM  N.  Y.  fiup«.  2»:  Baitk  *  Biifp 

FtaetlMantnDtlPSOfdv.-'Ridgway  V.  SymoDa.14  Bna  Woiki  t,  Kahs,  IB  Mis.  MT,  43  N,  Y.  Supp.  tn; 

Hin.  TS,  3G  N7Y.  Bupp.  IBT:  Kuncmiuiii  v.  tluntt  &  I>DDii«y  v.  T«ny.  ttr  Min.  GIO,  7G  N.  Y.  Supp.  BT4: 

MwkW™  Co.,  23  M«c  330.  61  N.  Y.  Bupp.  210:  9wifl     "-■^- -  "->—   ~- ".-   — -   -.  .t   -u-  =.-_    

T.IWhnlei.  48  Huo  580:  Wflod  v.  Bloclg«(      "  " 

X  N.  Y.  Bupp.  304;  Chunhmui  v.  McTritC 

N.  Y.  Bupp.  843:  Mitehel  v.  Dick,  28  N.  '.,....  ,, .         --    

Bohwimii  V.  Smll,  35  N.  Y.  Bupp.  607,  3S  CLv.  I'rnc.  Hop,  H»ll,  IB  Mi»e.  378,  44  N.  Y.  Bupp.  255;  I 

iS  dmu  ▼-  Solo,  47  Hnn  174 

LmAm,  WBliof.— BeK.I  V.  Cnuldwell,  22  App.  Di*.         OwuiItT  I"  •••««  i 

as.  47  N.  Y   Supp.  829:  KeDdcnan.  Hu>L  A  Co.  v.  Ho-  — fltafuo  v.  PaobkiU  Lichtiiic  t  Rmilroad  Co.. 

N»11y.  33  App.  Kv,  132,  53  N.  Y.  Supp.  J.")!:  Turril  r.  Dir,  7*8.  134  N.  Y.  Bupp.  20*. 

§  1626.  Requisites  of  undertakiiig. 

The  undertaking  specified  in  the  last  section  must  be  executed  to  the  defendant  by 
one  or  more  sureties,  and  must  be  to  the  effect  that  they  will  pay  upon  demiuid  to  the 
defendant  all  costs  which  may  be  u.wanled  to  him  in  the  action,  not  exceeding  a  sum 
specified  in  the  undertaking,  which  must  be  at  least  two  hundred  and  fifty  dollara. 
(Original  §  1487  thus  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 


clsuso,  uvn.  by  L.  1875.  cli.  305,  SoSelHicr  of  DBdcrtaklBa^-EllgBhii  t.  BMtlbub, 

■cfenDMa.— Geoersl  mulaiioni  [npeotinc  binds  uid      17  Min.  93.  3B  N.  Y.  Supp.  3&:  Waraor  v.  Roa,  B  Abb. 
N.C.385;MoolMU«T.fiii«tt.l8Abb.  Pr.  13. 


§  1626.  Exception  to  and  justification  of  sureties. 

Within  ten  days  after  fler\-ice  of  the  notice  of  filing  the  undertaking,  the  defendant  may 
serve  upon  the  pkintiS's  attorney  a,  nntice  that  he  excepts  to  the  sureties  therein.  Within 
ten  days  after  service  of  auoh  a  notice,  the  plaintiff  must  serve  upon  the  defendant's 
attorney  a  notice  of  the  justification  of  the  same  or  new  sureties  before  a  judge  of  the 
court  or  a  county  judge,  at  a  specified  time  and  place;  the  time  to  be  not  lesa  than  five 
nor  more  than  ten  days  thereafter,  and  the  place  to  be  within  the  county  where  the 
action  is  triable.  (Original  J  148S  thus  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1, 
1921.) 

Deriiatlan.— Cod«  civ,  dcik,,  I  3274.  without  rbitaca;  NotlM.— Hutford  Quuiy  Co.  v.  Pandlstoo,  4  Abb. 

oiisiiikLly  ievi«d  <rom  R.  S.,  pt.  3,  cb.  10,  tit.  2.  fi  5.  i,  M      Pr.  400;  Ldtwiok  v.  ClinMti,  26  Etoir.  Pr.  20. 
UD.  by  t.  1875,  Db.  305. 

§  1627.  Allowance  of  sureties. 

Where  the  judge  finds  the  suretie-  sufficient,  he  must  annex  the  written  examination, 
if  any,  to  the  undertaking,  indorse  lii.-^  allowance  thereon  and  cause  them  to  be  filed  with 
the  clerk.  Where  the  defendant  f;lil^  duly  to  except  to  the  sureties,  the  undertaking  is 
deemed  allowed  and  must  l>e  indorr^ed  and  filed  in  fike  manner.  (Ori^nal  §  1489  thus 
renumbered  by  L.  1921,  ch,  199,  iu  effect  Oct.  1,  1921.) 

DerifaUon.— Coda  dv.  proc..  |  3275,  -ithout  ch>oca      C.P.  A     H8S3-BM; 
"'    -  'toij  u  imniH-siBuy,      rules  of  dvU  pnMlBC, 

i>t.  3,  cb.  10,  tit.  2,  rallnn  U  Jniltfi.     .. 

Mumiiic  V.  Gou  d.  90  N,  Y.  47S. 


rules  of  dvU  pnMiBC,  36. 

U  jDiUrr.— Hilt  V.  Burice.  63  N.  Y.  Ill; 


§  1628.  Additional  security  for  costs. 

At  any  time  after  the  allowance  of  an  undertaking  given  as  security  for  costs,  or  after 
notice  of  the  payment  into  court  iii;i<lc  pursuant  to  such  an  order,  the  court  or  a  judge 
thereof,  upon  satisfactory  proof,  by  :tffidavit,  that  the  sum  specified  in  the  undertaking 
or  the  amount  of  such  paJ^uent  iw  insufficient,  or  that  one  or  more  of  the  sureties  have 
died  or  become  insolvent,  or  that  hi-  or  their  circumstances  have  become  so  precarious 
that  there  is  reason  to  apprehend  thut  the  undertaking  is  insufficient  for  the  security  of 
the  defendant,  must  make  an  ortlei-  requiring  the  plaintiff  to  give  an  additional  under- 
taking or  make  an  additional  pa^ncnt  into  court.  The  provisiona  of  law  relating  to 
the  original  order  for  security  of  co.stH,  requiatea  of  undertaking,  justification,  allowance 
and  payment  apply  to  such  an  onlcr  and  to  the  undertaking  given  or  payment  made 
pursuant  thereto,  (Original  5  1490  tluis  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1, 
1921.) 


art.  87 


COSTS;  SECUMTY  FOR 


u  ifiHMifin 


dr.  proe.,  |3276,  m  am.  by 
L.  1891.  oh.  161,  without  ohanse  of  substance;  orifpLaally 
reviMd  ifrom  R.  S.,  pt.  3,  ch.  10,  tU.  2, 1 4,  in  part,  as  am. 
by  L.  1875.  eh.  305. 

When  nqiilnd.r~Pender  r.  Pauhts.  100  App.  Dir. 
Ii8. 95  N.  Y.  Supp.  070;  Brewster  v.  Wooster.  0  Miao.  600. 
30  N.  Y.  Supp.  546. 

WhMi  not  veqnlnd. — Republie  of  Honduras  ▼.  Soto, 
112  N.  Y.  310;  Dunk  v.  Dunk,  177  N.  Y.  264.  affg.  88  App. 
Div.  207,  85  N.  Y.  ^upp.  25;  Schroeder  v.  Page,  124  App. 


Div.  253.  106  N.  Y.  Supp.  721;  Banes  v.  Bainsgr.  IM 
App.  Div.  583.  100  N.   Y.  Supp.    140.   revd.  OB  oth« 

Sounds.  102  N.  Y.  286;  KJiger  y.  Roeenfeld,  144  Ann. 
iv.  571,  120  N.  Y.  Supp.  782;  Nugent  v.  Keenao, UlT 
Y.  Super.  Ct.  530. 

Dwtti  •rsnrety.— Traoy  y.  Dolan,  31  Aim.  Dhr.  %L 
52  N.  Y.  Supp^l;  Bonnett  r.  Townsend.  63  Hon  46,  17 
N.  Y.  Supp.  566. 

Walvw.— Barres  y.  Rainey.  102  N.  Y.  286,  rvyg.  124 
App.  Diy.  583,  100  N.  Y.  Supp.  140 


§  1629.  Dismissal  of  conqilaiiit  on  failure  to  obey  order  to  give  security. 

Where  the  plamtiff  fails  to  comply  with  an  order  requiring  him  to  give  security  for 
costs,  or  to  procure  the  allowance  of  an  undertaking  ^ven  pursuant  to  such  an  order, 
the  defendant  is  entitled  to  a  judgment  difgnissing  the  complaint,  and  in  his  favor  for 
costs.  The  defendant  may  apply  therefor  as  upon  a  motion.  (Original  §  1491  thus  re- 
numbered by  L.  1921,  ch.  199,  m  effect  Oct.  1,  1921.) 


DerlVAllon. — Code  dv.  proo..  1 3277,  without  ohange 
of  substance;  orisinally  revised  from  R.  S.  pt.  3,  oh.  10, 
tit.  2, 14,  in  part,  as  am.  Yfy  L.  1875,  eh.  306. 

ADBllaitloii.— Kliger  v.  Roeenfeld,  144  App.  Div.  571, 
128NrY.  Supp.  782. 

IMimtiral  •€  eomplAliil.— Sehxoeder  y.  Pace,   124 


App.  IHt.  253,  106  N.  Y.  Supp.  721:  Renaid  v.  Theiai. 
10  Miso.  480,  43  N.  Y.  Supp.  1066;  EQnman  v.  Ffarea  50 
Hun  200.  2  N.  Y.  Supo.  861. 

Appeal. — Jones  v.  Sabin,  122  App.  Div.  666, 107  N.  Y. 
Supp.  508. 


§  1630.  Liability  of  attorney  for  costs  in  certain  actions. 

Where  a  defendant  is  entitled  to  require  security  for  costs,  as  prescribed  in  subdivisions 
one  to  four  of  section  fifteen  hundred  and  twenty-two  of  this  act,  the.  plaintiff 's  attorney 
is  liable  for  the  defendant's  costs  to  an  amount  not  exceeding  one  hundred  dollars,  until 
security  is  given.  The  plaintiff's  attorney  may  relieve  himself  from  that  liability^  al- 
though the  defendant  has  not  required  security  for  costs  to  be  given,  by  filing  and  pro- 
curing the  allowance  of  an  undertaking  for  costs  as  if  an  order  had  been  made.  (Ori^^nal 
§  1492  thus  renumbered  and  am.  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 


DcrifStloil.— Code  dv.  proe.,  1 3278.  without  ohanse  liability. — ^Matter  of  Levy.  2  Civ.  Proo.  Rep.  106; 

of  substanoe;  oricinally  revised  from  R.  S.,  pt.  3,  oh.  10,  Estey  v.  Trowbridge,  1  Law  Bull.  55;  Renwick  v.  New 

tit.  2.  H  7,  8.        _ Yoric  G.  Coal  Co..  55  N.  Y.  Super.  Ct.  444. 

N.  Y.  Supp.  434. 


k  fi  7  8. 

mMthtkULr-^n  re  Basoh's  Estote,  26  Misc.  450.  55^ 


§  1531.  Security  for  costs  in  special  proceedings. 

The  provisions  of  this  act  relating  to  security  for  costs  apply  to  a  special  proceeding 
instituted  in  a  court  of  record,  in  like  manner  as  to  an  action.  (Original  §  1493  thus 
renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

Darlfmtloil.-'Code  dv.  proe.,  13279.     The  portion  omitted  has  {been    covered  by  a  general  section  under 
"parties  "  (|  101.  ante). 
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§{  1532-1535 


CIVIL  PRACTICE  ACT 


art.  88 


ARTICLE  88 

(Original  art.  87  thus  renumbered  by  L.  1021,  ch.  199  ,in  effect  Oct.  1,  1021 

Costs;  taxation 

Sec.  1532.  Taxation  of  ooata;  computation  of  additional  allowances. 

1533.  Report,  deciaon  or  direction  for  judgment  to  specify  parties  entitled  to  discretionary  ooete, 

1534.  Notice  of  taxation. 

1535.  Retaxation. 

1536.  Review  of  taxation  or  retaxation. 

1537.  Duty  of  taxing  officer. 

1538.  Affidavit  i  eepecting  disbursements;  when  necessary. 

§  1632.  Taxation  of  costs ;  computation  of  additional  allowances. 

Costs  must  be  taxed  by  the  clerk  upon  the  application  of  the  party  entitled  thereto; 
except  that  the  court  may  direct  that  interlocutory  costs  or  costs  in  a  special  proceeding 
be  taxed  by  a  judge.  The  clerk  must  insert  in  the  judgment  or  final  order  the  amount 
of  the  costs  as  taxed.  The  additional  allowance  provided  for  in  an  action  to  foreclose 
a  mortgage  upon. real  property,  or  for  the  partition  of  real  property,  or  to  procure  an 
adjudication  upon  a  will  or  other  instrument  in  writing,  or  to  compel  the  determination 
of  a  claim  to  real  property,  or  where  a  warrant  of  attachment  has  been  issued,  must  be 
computed  by  the  clerk  upon  the  taxation;  but  the  value  of  property,  required  to  be  as- 
certained for  that  purpose,  must  be  ascertained  by  the  court,  unless  it  has  been  fixed  by 
the  decision  or  report,  or  by  the  verdict  of  the  jury,  upon  which  the  final  judgment  is 
entered;  except  that,  in  case  of  actual  partition,  it  must  be  determined  by  the  commis- 
sioners.    (Original  §  1494  thus  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

'*Fiill  bill  of  OMtB  to  date."~National  Surety  Co.  v. 
Seuch.  183  App.  Div.  110.  170  N.  Y.  Supp.  681. 

Pncttce  beiora  derlc — Grosley  ▼.  Cobb.  37  Hun  271. 

Doty  of  cleric — ^Ballou  ▼.  Panona,  65  N.  Y.  673; 
People  ex  rel.  Rochester,  Syracuae  A  Eastern  H.  R.  Co.  y. 
Moraney,  224  N.  Y.  114;  Oloott  ▼.  Maelean.  11  Hun  394; 
Williams  v.  Cassady.  22  Hun  180;  Cooley  v.  Cummingi 
4  N.  Y.  Supp.  631.  17  Civ.  Proc.  Rep.  146;  Lultoor  v. 
Walters.  64  Barb.  417;  Chase  ▼.  Miser,  67  Baxb.  441;  Hunt 
V.  Middlebrook,  14  How.  Pr.  300;  Bailey  v.  Stone,  41 
How.  Pr.  346. 


Derifatloil.— Code  dr.  proc..  f  3282.  The  third  sen- 
tence is  included  in  §  1495,  post.  1 3262,  Driginall]^  partly 
new;  and  partly  from  code  of  proc.,  (  311,  and  tmrd  sen- 
tence of  i  309. 

In  fenerml.— Hewitt  y.  City  Mills,  136  N.  Y.  211; 
Cohen  ▼.  Krulewitoh,  81  App.  Div.  147,  80  N.  Y.  Supp. 
689;  Marsh  v.  Graham.  19  Misc.  263,  44  N.  Y.  Supp.  253; 
Moses  V.  Moses,  154  N.  Y.  Supp.  555;  Friedman  v. 
Biauner,  227  N.  Y.  327. 

Appllcatton. — Carter  v.  Builders'  Construction  Co., 
134  App.  Div.  553;  119  N.  Y.  Supp.  670;  Ward  v.  Ward, 
22  N.  Y.  Supp.  903,  23  Civ.  Proc.  Rep.  61. 


§  1633.  Report,  decision  or  direction  for  judgment  to  specify  parties  entitled 
to  discretionary  costs. 

Where  the  costs  are  in  the  discretion  of  the  court,  the  report  or  decision,  or  the  direction 
of  the  court  for  final  judgment,  upon  a  default  or  after  a  jury  trial,  must  specify  which 
party  or  parties  are  entitled  to  costs.  (Original  §  1495  thus  renumbered  by  L.  1921, 
ch.  199,  in  effect  Oct.  1,  1921.) 

DerlTfttioii. — Code  civ.  proc.,  (  3262,  third  sentence,  without  change  of  substance.  For  original  derivation  of 
S  3262,  see  (  1494.  ante. 

§  1634.  Notice  of  taxation. 

Costs  may  be  taxed  upon  notice  to  the  attorney  for  each  adverse  party  who  has  ap- 
peared and  is  interested  in  reducing  the  amount  thereof.  Notice  of  taxation  must  be 
served  not  less  than  five  days  before  the  taxation,  unless  the  attorneys  serving  and 
served  with  the  notice  aU  reside  or  have  their  offices  in  the  city  or  town  where  the  costs 
are  to  be  taxed,  in  which  case,  a  notice  of  two  days  is  sufficient.  A  copy  of  the  bill  of 
costs,  specifying  the  items,  with  the  disbursements  stated  in  detail,  must  be  served  ¥dth 
the  notice  of  taxation.  (Original  §  1496  thus  renumbered  by  L.  1921,  ch.  199,  in  effect 
Oct.  1,  1921.) 

DorlvAtton. — Code  civ.  proc.,  |  3263,  without  change;  originally  revised  from  code  of  proc.,  (  311,  in  parf 

§  1636.  Retaxation. 

Costs  may  also  be  taxed  without  notice.  But  where  they  are  so  taxed,  notice  of  re- 
taxation thereof,  immediately  afterwards,  must  be  given  as  prescribed  in  the  last  section, 

S18 


art.  88 


COSTS;  TAXATION 


§§  1536-1538 


by  the  party  at  whose  instance  they  were  taxed;  in  default  whereof,  the  court,  upon  the 
application  of  a  party  entitled  to  notice,  must  direct  a  retaxation,  with  costs  of  the  mo- 
tion, to  be  paid  by  the  party  in  default.  The  court,  in  its  discretion,  upon  the  application 
of  a  party  interested,  may  direct  a  retaxation  of  costs  at  any  time.  Any  sum  deducted 
upon  a  retaxation  must  be  credited  upon  the  execution  or  other  mandate  issued  to  en- 
force the  judgment.  (Original  §  1497  thus  renumbered  by  L.  1921,  ch.  199,  in  effect 
Oct.  1,  1921.) 


Dertvfttton. — Code  civ.  proc.,  (  3264,  without  change. 

Tuatlon  wtthooi  notlee. — Matter  of  Toxpayera  of 
Plattabursh,  27  App.  Diy.  353.  50  N.  Y.  Supp.  356;  Tal- 
oott  V.  JoQasBon,  43  Miae.  372.  87  N.  Y.  Supp.  521. 

TlnM.  of  reteifttlon. — ^MoDermott  v.  Yvedn,  103 
Add.  Diir.  418,  92  N.  Y.  Supp.  1068. 

■eteiatloii  nftised. — Vibbard  v.  Kinaer  Conatruo- 
tion  Co.,  145  App.  Div.  673, 130  N.  Y.  Supp.  837;  Dunn  v. 


City  of  New  York.  168  App.  Div.  147,  153  K.  Y.  Supp . 
248. 

Bednetton  upon  letemtlon. — ^Hewitt  ▼.  City  Mills. 
136  N.  Y.  211;  Baker  v.  Coddington,  3  Miao.  512.  23 
N.  Y.  Supp.  5;  Ost  v.  SalmanowiU,  54  Miao.  547.  104 
N.  Y.  Supp.  849;  La  Rosa  v.  Wiiner,  54  Miao.  574  577, 
104  N.  Y.  Supp.  952. 


§  1636.  Review  of  taxation  or  retaxation.        ^ 

A  taxation  or  a  retaxation  may  be  reviewed  by  the  court  upon  a  motion  for  a  new 
taxation.  The  order  made  upon  such  a  motion  may  allow  or  disallow  any  item  objected 
to  before  the  taxing  officer,  in  which  case,  it  has  the  effect  of  a  new  taxation;  or  it  may 
direct  a  new  taxation  before  the  proper  officer,  specifying  the  grounds  or  the  proof  upon 
which  the  item  may  be  allowed  or  disallowed  by  him.  (Original  §  1498  thus  renumbered 
by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 


Dalf*tioii« — Code  civ.  proo.,  §  3265,  without  change. 

AfpUcatlon. — ^Lawaon  v.  Speer.  91  App.  Dir.  411,  86 
N.  Y.  Supp.  915;  Taloott  ▼.  JonaaaoD,  43  Misc.  372,  87 
N.  Y.  Supp.  521;  Harria  v.  Pudney.  93  Miac.  470.  158 
N.  Y.  Supp.  440. 

notion  pftpcn. — Lyman  v.  Young  Men 'a  Coemppoti- 
tan  Club,  38  App.  Div.  220,  56  N.  YVSupp.  712;  La  Roaa 
V.  Wilner,  54  Muc.  574,  577,  104  N.  Y.  Supp.  952;  Four- 
teenth St.  Bank  v.  Strauaa,  54  Miac.  588.  592.  104  N.  Y. 
Supp.  956:  Atldnaon  v.  Trueadell,  7  N.  Y.  Supp.  801; 
Comly  v.  Masror,  etc.,  1  Civ.  Proc.  Rep.  306;  Sherry  v. 
Cary,  13  Civ.  Proc.  Rep.  256;  Mathewa  v.  Mathewa,  14 
Civ.  Proc.  Rep.  399;  People  v.  Oakea,  1  How.  Pr.  195. 


WAlTcr  bjr  ftppemL — Flaudler,  Barm,  etc.,  Co.  v.  Sar- 

Sant.  43  Hun  154;  MarehaU  v.  Boyer.  52  Hun  181,  5  N.  Y! 
upp.  150;  Leroy  V.  Brown.  54  Hun  584.  8  N.  Y.  Supp.  82; 
Stevena  v  N.  Y  El.  Ry.  Co.,  9  N.  Y.  Supp.  707,  18  dv. 
Proc.  Rep.  350;  Sleeman  v.  Hotchldaa,  18  N.  Y.  Supp. 
533 

When  reTlew  muited. — ^Dame  v.  Mas^ard,  139  App. 
Div.  385.  124  N.  Y.  Supp.  17. 

Pnctlce  upon  roTlew. — Mayor  v.  Cornell,  9  Hun  215; 
Croeley  v.  Cobb,  37  Hun  271;  Manhattan  Ry.  Co.  v. 
Youmana.  81  Hun  82,  30  N.  Y.  Supp.  566. 


§  1637.  Duty  of  taxing  officer. 

An  officer  authorized  to  tax  costs  ii^  an  action  or  a  special  proceeding,  whether  the 
taxation  is  opposed  or  not,  must  examine  the  bills  presented  to  him  for  taxation;  must 
satisfy  himself  that  all  the  items  allowed  by  him  are  correct  and  legal;  and  must  strike  out 
all  charges  for  fees,  other  than  the  prospective  charges  expressly  allowed  by  law,  where 
it  does  not  appear  that  the  services  for  which  they  are  charged  were  necessarily  per- 
formed.   (Original  §  1499  thus  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

Herlffttlon.— Code  civ  proo.,  §  3266,  without  change;  aon.  43  Miao.  372,  87  N.  Y.  Supp.  521;  Croaley  v.  Cobb.  37 

oriffinaUy  reviaed  from  R.  S..  pt.  3,  ch.  10.  tit.  5.  (  5.  Hun  271;  Brown  v.  Windmulier,  1^4  Abb.  N.  S.  350;  Bick 

Awertalnliic  cometneM  of  items. — Fleiaehman  v.  v.  Reeae,  17  Civ.  Proo.  Rep.  110. 
Yacel,  16  Miac.  511,  38  N.  Y.  Supp.  523;  Taloott  v.  Jonaa- 

§  1B38.  Affidavit  respecting  disbursements ;  when  necessary. 

A  charge  for  the  attendance  of  a  witness  cannot  be  allowed  without  an  affidavit  stat- 
ing the  number  of  days  of  his  actual  attendance,  and,  if  travel  fees  are  charged,  the 
distance  for  which  they  are  allowed.  A  charge  for  a  copy  of  a  document  or  paper  cannot 
be  allowed  without  an  affidavit  stating  that  it  was  actually  and  necessarily  used,  or  was 
necessarily  obtained  for  use.  An  item  of  disbursements  in  a  bill  of  costs  cannot  be  al- 
lowed in  any  case  unless  it  is  verified  by  affidavit  and  appears  to  have  been  necessarily 
incurred  and  to  be  reasonable  in  amount.  (Original  §  1500  thus  renumbered  by  L.  1921, 
ch.  199,  in  effect  Oct.  1,  1921.) 

Herlffttioii*— Code  civ.  proc.,  1 3267,  without  change;  Mileage.— Lyman  v  Young  Men'a  Coomopolitan  Ciub, 

originally  reviaed  from  R.  S.,  pt.  3,  oh.  10.  tit.  5,  §  7;  code  8S  App.  Div.  220,  66  N.  Y.  Supp.  712. 

of  proc.,  1311,  aeoond  aentenoe.  BeMOoableness. — Raff  v.  Coater    27  Miac.  47,  57 

WlMl  teftble.— Matter  of  Rateau  Salee  Co..  72  Miac.  N.  Y.  Supp.  252. 
132.  129  N.  Y.  Supp.  445. 


CIVIL  PBACTICE  ACT 


rmnuabflnd  by  L.  11 


I,  oh.  IM.  ID  sffest  Ort.  1, 


juror  in  sMclat  proceeding. 


i«»»ty  eipeoH. 


clcika  of  nonnt  oi  rttord  gnwrtlly. 
county  cterlu  fenermlly. 

scFiicni  not  ■ppliabk  lo  roundcB  comptieiDg  tiiy  of  Ni*  Yoik  isd  (ovnty  of  WttltfatMcT. 
muQiy  clgrkBlD  couolln  compnaJna  «ty  of  Nnr  York  ard  lounly  of  WeMchater. 


Inwurei  ud  of  cbamberbuD  of  dly  of  N«r  York. 

at  oath  or  BCknovlnigQieat. 

or  «ni£utioD  or  of  mplifiatioii. 

B»  of  ufficw  U  ■         ■  '^    • 


.lonedini. 

g  1639.  Fees  of  wltaeases  general^. 

A  witness  in  an  action  or  a  special  proceeding  att«udii^  before  a  court  of  record  or  a 
jud^e  thereof  is  cmitled,  except  where  another  fee  is  specially  prescribed  by  law,  to  fifty 
cents  for  each  day's  attendance;  and,  if  tie  reside  more  than  three  miles  from  the  place 
of  attendance,  to  eight  cents  for  each  mile  going  to  the  place  of  attendance.  (Original 
S  1501  thus  rcnuniliered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

DctMOre.— MUtCT  of  Vu  Burea.  10  Miae.  373,  4« 
N.  Y.  BuM>.  3*7. 
HUMCe-— Smitli  v.  HutUn,  134  App.  Dir.  44fi.  119 

N.  Y.  Supp.  IM;  AbMU  T.  Colemu.  66  Mkc.  MO,  131 
N.  Y.  Supp.  1321;  Bootli  v.  Kobauch.  S3  Miae.  ST.  143 


Etorlntlou.'Cals  n 


N.  Y.%! 

bHTt 

N.  YTSup 


1S40.  oh.  ass.  IS. 

,— Lill.  V.  IlulUoy,  156  App.  E 
iupp,  118;  Feop]r'  .i  rel.  Tpoy  ».  PMtj 
S.  y.  Supp.  25r.. 


D  STO,  33       N.  Y.  Sup 


S  1640.  Fees  of  witnesses  on  depositioa. 

A  witness  attcmling  before  a  commiseioner  or  an  officer  authorized  to  take  his  deposi- 
tion ta  be  used  wiiliout  the  state,  in  a  case  other  than  one  taken  before  a  justice  of  tiie 
peace  or  before  a  (ommissioner  appointed  by  a  justice  of  the  peace,  i«  entitled  to  two 
dollars  for  each  <Lt\-'s  actual  attendance  and  to  eight  cents  foi  each  mile  going  to  the 
place  of  attendant'.  (Original  S  1502  thus  renumbered  by  L.  1921,  ch.  199,  in  effect 
Oct.  1,  1921.) 

DcrlfgUoa. — Cwk  rii .  pioc.,  1 33IS.  witbout  change  of  subaUnn:  origiiulljr  mini  from  R.  8    pt  3,  cb   1(K 

>il. 3.(31  »■  sni.  ).v  1.   l%7.ch.S8.|2.     - 

§  1641.  Party  or  attorney  not  entilled  to  vitness*  fee. 

A  party  to  an  action  or  a  special  proceeding  is  not  entitled  to  a  fee  for  attending  as  a 
witness  therein  iri  his  own  behalf  or  in  behalf  of  a  party  who  pleads  jointly,  or  is  united 
in  interest,  with  him;  and  an  attorney  or  counsel  in  an  action  or  special  proceeding  is 
not  entitled  to  a  ifi-  for  attending  as  a  witness  therein  in  behalf  of  his  cUent.  (Original 
6  1503  thus  renumi>fred  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

ria,  136  App.  Dir.  SSI. 


art.  89  FEES  §§  154^1545 

§  1642.  Fees  of  trial  jurors. 

A  trial  juror  in  an  action  or  a  special  proceeding  in  a  court  of  record  is  entitled,  except 
as  otherwise  specially  prescribed  by  or  pursuant  to  statute  in  a  particular  court  or  a 
particular  county,  to  the  following  fees:  twenty-five  cents  for  each  cause  in  which  he  is 
empanelled,  to  be  paid  by  the  party  noticing  the  cause  for  trial;  or,  if  it  is  noticed  by 
more  than  one  party,  by  the  party  whom  the  court  directs  to  pay  it.  (Original  §  1504 
thus  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921. 

D«rtv»tloii. — Code  civ.  Droc.,  1 3313,  without  change;  In  Kenctml. — Hudson  ▼.  Erie  R.  Co..  57  App.  Div.  06, 

originaUy  reviaed  from  R.  8.,  pi.  3,  oh.  10.  tit.  8,  |  37,  in      08  N.  Y.  Supp.  28. 

part.  In  Innncjr  pffDcacdIng* — ^Matter  of  Sanford,  61  Hun 

83,  15  N.  Y.  Supp.  201. 

§  1643.  Fees  of  juror  in  special  proceeding. 

A  trial  juror  sworn  in  a  special  proceeding  before  a  judge  of  a  court  of  record;  or  upon 
a  writ  of  inquiry;  or  upon  a  trial,  before  a  sheriff,  of  a  claim  to  personal  property  seized 
by  virtue  of  a  warrant  of  attachment  or  an  execution;  is  entitled  to  twenty-five  cents, 
to  be  paid  by  the  person  at  whose  instance  the  jury  is  empanelled.  (Original  §  1505 
thus  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 


D«rtv»tlon.— Code  oiv.  pxxxs.,  1 3816,  without  change;  origiziaUy  revieed  from  R.  S.,  pt.  8,  oh.  10,  tit.  3,  |  37,  fina 
olauae. 

§  1644.  Fees  of  stenographers. 

Except  where  otherwise  agreed  or  when  special  provision  is  otherwise  made  by  statute, 
in  a  trial  or  special  term  of  any  court  a  stenographer  is  entitled,  for  a  copy  fully  written 
<5ut  from  his  stenographic  notes  of  the  testimony  or  any  other  proceeding  taken  in  an 
action,  or  a  special  proceeding  in  a  court  of  record,  or  before  a  judge  or  justice  thereof, 
and  furnished  upon  request  to  a  party  or  his  attorney,  to  a  fee  of  ten  cents  for  each 
folio.  (Original  §  1506  thus  renumbered  and  am.  by  L.  1921,  ch.  199,  in  effect  Oct.  1, 
1921.) 

Derifatlon.— Code  oiv.    pioc.,   1 3311.    as    am:    by         The  amendnMnt  of  1021  made  to  eonfoim  to  code  oiv« 
L.  1885.  oh.  517.  L.  1886,  ch.  350.  L.  1887.  oh.  309,  L.  1801,      proo..  1 3311  aa  amended  by  L.  1020,  oh.  228. 


eh.  356.  L.  1805.  eh.  046.  L.  1015.  ch.  108,  L.  1016,  ch.  160.  Anpllflnttim.— Cavana^  r.  O'NeiU,  20  Miee.  233, 45 
^..     — ......._, .    ,.«^.       N.  YTSupp.  789;  F  '     "'-       « — -         -«  w.„  -«, 

116  N.  Y.  Sapp.  7. 


amended.    Omitted  matter  in  surrogate  court  act,  (§  30).      N.Tx  •  Sup^.  789;_  Eckatem  v.  Schleimer.  62  Miac.  635, 

N.  Y. 


§  1646.  Fees  of  referees  generally. 

A  referee  n  an  action  or  a  special  proceeding  brought  in  a  court  of  record,  or  in  a 
special  proceeding  supplementaiy  to  an  execution  against  property,  is  entitled  to  ten 
dollars  for  each  day  spent  in  the  business  of  the  reference;  unless  at  or  before  the  com- 
mencement of  the  trial  or  hearing  a  different  rate  of  compensation  is  fixed  by  the  consent 
of  the  parties,  other  than  thoee  in  default  for  failure  to  appear  or  plead,  manifested  by 
an  entry  in  the  minutes  of  the  referee,  or  otherwise  in  writing,  or  a  smaller  compensation 
is  fixed  by  the  court  or  judge  in  the  order  appointing  him.  (Original  §  1507  thus  re- 
numbered by  L.  1921,  ch.  199,  in  effect  Oct.  1,  19J21.) 

B«rtv»tlon,«-Code  civ.   proc.,    (3206.    aa    am.  by  FeM  ehaiVMMe. — Mead  ▼.  Tuokerman,  105  N.  Y. 

L.  1806,  ch.  00.  without  chance  of  subetanoe;  originally  557;  Halbert  v.  Gibbe,  15  App.  Div.  126.  45  N.  Y.  Supp. 

reviaed  from  code  of  proc..  f  313.  113;  Brush  v.  Kelaey.  47  App.  Div.  270.  62  N.  Y.  Supp. 

Applicmtlon.— People  v.  Bank  of  SUten  Island,  132  214;  Finkel  v.  Kohn.  24  Muo.  367.  53  N.  Y.  Supp.  604; 

App.  Uiv.  580,  116  N.  Y.  Supp.  827;  Matter  of  French.  People  v.  Bank  of  Staten  Island.  70  Misc.  637.  127  N.  Y. 

181  App.  Div.  710.  168  N.  Y.  Supp.  088,  affd.,  224  N.  Y.  Supp.  005. 

16  (Mem.).  ntrs  compensation. — Butteriy  v.  Deerins,  60  Misc. 

SttMlation.— First  Nat.  Bank  v.  Tamaio,  77  N.  Y.  75.  125  N.  Y.  Supp.  832. 

476;  Mark  v.  City  of  Buflak>.  87  N.  Y.  184;  Qiios  v.  BfllMt  of  denumdlng  oitra  fOM.~Diokin8on  v.  Earle, 

Day.  135  N.  Y.  460;  Eagan  v.  Eagan.  51  App.  Div.  635,  64  63  App.  Div.  134,  71  N.  Y.  Supp.  227;  Smith  v.  Dunn,  04 

N.  Y.  Supp.  836;  N.  YT  M.  8.  A  L.  Assn.  v.  Westchester  App.  Div.  420,  88  N.  Y.  Supp.  58;  Greenwood  v.  Marvin, 

F.  Ins.  Co..  08  App.  Div.  285, 00  N.  Y.  Supp.  710:  Morgen-  20  Hun  00;  New  York  Bank  Note  Co.  v.  Hamilton  Bank 


jr.  ins.  \Jo.,  V5  App.  uiv.  zoo,  wi xm.  x .  supp.  Yiu:  Morgen-     zv  iiun  uv;  new  xorK  Danic  n 
thaler  v.  Carlin,  132  App.  Div.  361,  116  N.  Y.  Supp.  723;     Note  Co.,  76  N.  Y.  Supp.  520. 


worn  V.  uom,  v  misc.  luu.  'M  r*.  x.  supp.  lo;  Brown  v.  York,  197  App.  inv.  702.  iz*/  im.  x.  tsupp.  oxo;  Ameni  v. 
fieara.  23  Misc.  550.  52  N.  Y.  Supp.  702;  Matter  of  Piatti.  Schubert  Piano  Co..  172  App.  Div.  423.  158  N.  Y.  Supp. 
96  Miac.  434.  56  N.  Y.  Supp.  132;  Chase  v.  Jamee.  16  Hun     532;  Topia  Mining  Co.  v.  Warfield.  71  Misc.  175.  129 


14;  Burt  v.  Oneida  Community.  50  Hun  234.  12  N.  Y.  N.  Y.  Supp.  887;  Voion  v.  Chait.  101  Misc.  366.  167  N.  Y. 

Supp.  806;  Lecky  v.  Winston,  186  App.  Div.  642,  174  Supp.  657;  Ellsworth  v.  Brown,  16  Hun.  1;  RobinBOD  v. 

N.  Y.  Supp.  645;  City  of  New  York  v.  Empire  City  Sub-  BaUT  187  App.  Div.  700.  176  N.  Y.  Supp.  273. 
way  Co.  (1021),  107  App.  Div.  643, 189  N.  V.  Supp.  400.  UnblUty  for  feet.— GUb  v.  Topping.  83  N.  Y.  46; 

Altaenoe  of  sttimlotlon.— Smith  v.  Dunn.  04  App.  Morrow  v.  McMahon.  71  App.  Div.  171.  75  N.  Y.  Supp. 

Div.  420,  88  N.  Y.  Supp.  58;  Conway  v.  Farish-Staffoid  534;  Nealis  v.  Meyer.  21  Muc.  344,  47  N.  Y.  Supp.  156; 

Co..  166  App.  Div.  041.  151  N.  Y.  Supp.  1110;  Matter  of  Thompson  v.  Rich,  28  Misc.  265.  50  N.  Y.  Supp.  810; 

Bieber.  36  Misc.  341.  73  N.  Y.  Supp.  552,  affd..  76  App.  American  Mortgage  Co.  v.  Butler.  36  Misc.  253.  78  N.  Y. 

Div.  610,  70  N.  Y.  Supp.  1126;  Churchill  v.  Coyne,  152  Supp.  334;  Douglas  v.  Smith,  65  Hun  11.  10  N.  Y.  Supp. 

N.  Y.  Supp.  003.  630. 

m 


§§  1646-1648  CIVIL  PRACTICE  ACT  art.  89 

§  1646.  Fees  of  referees  upon  sales  of  real  property. 

The  fees  of  a  referee  appointed  to  sell  real  property  pursuant  to  a  judgment  in  an 
action  are  the  same  as  those  allowed  to  the  sheriff,  and  he  is  allowed  the  same  disburse- 
ments as  the  sheriff.  Where  a  referee  is  required  to  take  security  upon  a  sale,  or  to  dis- 
tribute, or  apply,  or  ascertain  and  report  upon  the  distribution  or  application  of  any 
of  the  proceeds  of  the  sale,  he  is  also  entitled  to  one-half  of  the  conunissions  upon  the 
amount  so  secured,  distributed  or  applied,  allowed  by  law  to  an  executor  or  administrator 
for  receiving  and  paying  out  money.  But  commissions  shall  not  be  allowed  to  him  upon 
a  sum  bidden  by  a  party,  and  applied  upon  that  party ^s  demand  as  fixed  by  the  judg- 
ment, without  being  paid  to  the  referee,  except  to  the  amoimt  of  ten  dollars.  And  a 
referee's  compensation,  including  commissions,  where  the  sale  is  under  a  judgment  in 
an  action  to  foreclose  a  mortgage,  cannot  exceed  fifty  dollars,  unless  the  property  sold 
for  ten  thousand  dollars  or  upwards,  in  which  event  the  referee  may  receive  such  addi- 
tional compensation  as  to  the  court  may  seem  proper,  or  in  any  other  cause  five  hundred 
dollars.    (Original  §  1508  thus  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

DerlTfttloii.— Code  civ.  proc.,  (  3297,  as  am.  by  L.  1805.  Miso.  229.  35  N.  Y.  Supp.  471;  Dime  Sav.  Bank  v.  Pettit^ 

ch.  241,  without  change;  originally  revised  from  L.  1869.  59  N.  Y.  Supp.  794. 

ch.  569.  §  4;  code  of  proc.,  §  309.  as  am.  by  L.  1876,  ch.  431,  Dower. — Schierloh  v.  Sohierloh,  22  Miac.  637,  49  N.  Y. 

i  11.  Supp.  1062. 


Eeferences. — Sales  under  execution,  C.  P.  A.,  (§  660-  FWtitlon. — Riohards   v.    Richards,    76   N.   Y.    186; 

663;  in  actions  for  dower,  real  property  1..  f  485;  in  actions  Hobart  v.  Hobart,  86  N.  Y.  636:  Keim  v.  Keim,  43  App. 
for  partition,  foreclosure,  or  dower,  C.  P.  A..'f§  1062, 1087;  Div.  88,  59  N.  Y.  Supp.  366;  Duffy  v.  Muller,  52  Misc.  11, 
real  property  1..  (  486;  of  real  property  of  infant  or  in-  102  N.  Y.  Supp.  296;  Race  v.  Gilbert.  32  Hun  330,  mod. 
competent,  C.  P.  A.,  §§  1385-1409.  102  N.  Y.  298;  Buchan  v.  Buchan,  108  Misc.  31. 177  N.  Y. 

In  generml. — ^Hover  v.  Hover,  25  Misc.  95,  54  N.  Y.      Supp.  176. 
Supp.  698;  Walbridge  v.  James,   16  Hun  8;  Caryl  v.  roradotlire. — Harburger   v.    St.   John's   A.    M.   B. 

Stafford,  69  Hun  318,  23  N.  Y.  Supp.  534.  Church.  87  Misc.  227,  149  N.  Y.  Supp.  516;  Salisbury  v. 

Dibble.  100  Miso.  191.  165  N.  Y.  Supp.  375;  Palmatier  V. 

Catskill  Mountain  Railway  Co.,  102  Misc.  570,  170  N.  Y. 

Supp.  118;  James  v.  Peppard  Realty  Co..  108  Misc.  565, 
Supp.  496.  178  N.  Y.  Supp.  585. 

Addlttonal  eompeiisatkm. — Hosmer  v.   Gano,    14         In  New  York  eomity. — Schierloh  v.  Schierloh.  22 

Misc.  637, 49  N.  Y.  Supp.  1062;  Harrington  v.  Bayles,  40 

Misc.  388,  82  N.  Y.  Supp.  479. 

§  1647.  Commissions  of  receiver. 

A  receiver,  except  as  otherwise  specially  prescribed  by  statute,  is  entitled,  in  addition 
to  his  necessary  expenses,  to  such  commissions,  not  exceeding  five  per  centum  upon  the 
sums  received  and  disbursed  by  him,  as  the  court  by  which,  or  the  judge  by  whom,  he 
is  appointed  allows.  But  if  in  any  case  the  commissions  of  a  temporary  or  permanent 
receiver,  so  computed,  shall  not  amount  to  one  hundred  dollars,  said  court  or  judge,  in 
its  or  his  discretion,  may  allow  said  receiver  such  a  sum,  not  exceeding  one  hundred 
dollars,  for  his  commissions  as  shall  be  commensurate  with  the  services  rendered  by  said 
receiver.    (Original  §  1509  thus  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

DerlTfttton. — Code  dv.  proc..  §  3320.  as  am.  by  Miami  Valley  Gas  A.  Fuel  Co.  v.  Mills,  157  App.  Div.  542» 
L.  1892,  ch.  465,  L.  1899,  ch.  94.  L.  1902,  ch.  404,  L.  1904.  142  N.  Y.  Supp.  862;  Smith  v.  Adlerman,  105  Misc.  223, 
ch.  755,  L.  1909,  ch.  65,  L.  1915,  ch.  631,  first  two  sen*      172  N.  Y.  Supp.  682;  People  v.  Mut.  Benefit  Asm.,  39 


tences.  without  change;  originally,  revised  from  code  of      Hun  49. 
1 244.  subd.  4,  final  clause.  Keeeii 

pllcmttoa. — Matter  of  Woven  Tape  Co.,  85  N.  Y.      wnpttj, — Hull  v.  Fifty-second  Street  Storage  House.  Inc., 


proc..  1 244.  subd.  4,  final  clause.  Keeetrer  appolBtod  ftt  regaest  9t  tmitoe  in  iMUik- 

Appllcmttoa. — Matter  of  Woven  Tape  Co.,  85  N.  Y.      ropter.— Hull 
506;  U.  S.  Trust  Co.  v.  U.  S.  A  B.  Ry.  Co.,  101  N.  Y.       167  App.  Div.  860.  153  N.  Y.  Supp.  850. 


473;  Matter  of  Smith.  31  App.  Div.  39, 52  N.  Y.  Supp.  877;         ArdmI  tfotn  Older  flxinf  eommlsaloiis. — ^Hanover 
Holton  V.  Robinson,  59  App.  Div.  45.  69  N.  Y.  Supp.  33;      '  ~  .    -       ~  — 

Slater  v.  Slater.  78  App,  Div.  449,  80  N.  Y.  Supp.  .363; 


Holton  V.  Robinson,  59  A^.  Div.  45^  69  N.  Y^ Supp.  33;      Ins.  Co.  v.  Germania  Ins.  Co.,  46  Hun  308. 

),  Di 


§  1648.  Commissions  of  trustee. 

Except  as  otherwise  prescribed  in  regard  to  a  testamentary  trustee,  a  trustee  of  an 
expressed  trust  is  entitled,  and  two  or  more  trustees  of  such  a  trust  are  entitled,  to  be  appor- 
tioned between  or  among  them  according  to  the  services  rendered  by  them  respectively^ 
as  compensation  for  services  as  such,  over  and  above  expenses,  to  commissions  as  follows: 

1.  For  receiving  and  pa3ring  out  all  sums  of  principal  not  exceeding  'one  thousand  dol- 
lars, at  the  rate  of  five  per  centum. 

2.  For  receiving  and  pa3dng  out  any  additional  sums  of  principal  not  exceeding  ten 
thousand  dollars,  at  the  rate  of  two  and  one-half  per  centum. 

3.  For  receiving  and  paying  out  all  sums  of  principal  above  eleven  thousand  dollars, 
at  the  rate  of  one  per  centum. 

4.  For  receiving  and  paying  out  income  in  each  year,  at  the  like  rates. 

4-a.  Should  such  trustee  be  an  attorney  and  counselor-at-law  of  this  state  and  he  shall 
have  rendered  legal  services  in  connection  with  his  official  duties  as  such  trustee,  he  shall 
receive  such  compensation  for  such  legal  services  as  shall  appear  to  any  court,  which  has  power 
to  pass  upon  his  final  account,  to  be  just  and  reasonable. 

5.  In  all  cases  a  just  and  reasonable  allowance  must  be  made  for  the  necessaty  ex- 
penses actually  paid  by  such  trustee  or  trustees. 


art.  89 


FEES 


§{  1549-1551 


6.  If  the  value  of  the  principal  of  the  trust  estate  or  fund  equals  or  exceeds  one  hundred 
thousand  dollars,  each  such  trustee  is  entitled  to  the  full  commission  on  principal,  and 
on  income  for  each  year,  to  which  a  sole  trustee  is  entitled,  unless  the  trustees  are  more 
than  three,  in  which  case  three  full  commissions  at  the  rates  aforesaid  must  be  appor- 
tioned between  or  among  them  according  to  the  services  rendered  by  them  respectively. 

7.  If  the  instrument  creating  the  trust  provides  specific  compensation  for  the  services 
of  the  trustee  or  trustees,  no  other  compensation  for  such  services  shall  be  allowed  unless 
the  trustee  or  trustees,  before  receiving  any  compensation  for  such  services,,  shall  re- 
nounce such  specific  compensation  by  a  written  instrument  duly  acknowledged.  (Original 
§  1510  thus  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1, 1921;  subd.  4a  added  by  L.  1921, 
ch.  97,  m  effect  Oct.  1,  1921.) 


Dertfmllon. — Code  civ.  pioo.,  (3320,  m  am.  by 
L.  1802.  oh.  465.  L.  1800.  ch.  04,  L.  1002,  ch.  404,  L.  1004. 
eh.  755.  L.  1000,  oh.  65.  L.  1015,  oh.  631,  in  part,  without 
ohance  of  sabstanoe;  origiiially  reviaed  from  code  of  proc.. 
1 244.  subd.  4,  first  claiue. 

Amendmeiit  of  Itlft  excluded  teatamentary  trustees. 
Matter  of  Buahe.  183  App.  Div.  834, 171  N.  Y.  Bupp.  406. 

ADpUcatloii. — ^Matter  of  Martin,  124  App.  Div.  703, 
lOON.  Y.  Supp.  217;  Matter  of  SUlman,  67  Miac.  27,  124 
N.  Y.  Bupp.  622. 

TrmMtttB  aceoanMnc  In  smtogale's  eoort. — ^Matter 
of  Groaanuui.  02  Miac.  656.  156  N.  Y.  Supp.  268. 


FMftre  Inul.— Miami  Valley  Qaa  A  Fuel  Co.  v. 
Milla,  157  App.  Div.  542.  142  N  Y,  Supp.  862. 

On  propmy  reeetfod  and  dellvwM  to  tuMMSor. — 
Moe  V.  MoNally  Co.,  138  App.  Div.  480.  123  N.  Y. 
Supp.   71. 

EKht  of  estate  of  doeeaiod   tottementary  eo> 
trustee  to  eommlsslons. — ^Matter  of  Bushe.  183  App 
Div.  834.  171  N.  Y.  Supp.  406. 

Principal  of  estate. — Robertaon  v.  De  Brulatour,  188 
N.  Y.  301.  318.  affg.  Ill  App.  Div.  882.  08  N.  Y.  Supp.  15; 
Chiflohn  v.  Hammeraley.  114  App.  Div.  565,  100  N.  Y. 
Supp.  38. 


§  1549.  Fiduciaries  may  include  cost  of  bonds  as  necessary  expense. 

A  receiver,  assignee,  guardian,  trustee,  committee  or  person  appointed  under  section 
one  hundred  and  eleven  of  the  real  property  law  or  under  section  twenty  of  the  personal 
property  law,  required  by  law  to  give  a  bond  as  such,  may  include  as  a  part  of  his  neces- 
sary expenses  such  reasonable  sum,  not  exceeding  one  per  centum  per  annum  upon  the 
amoimt  of  such  bond  paid  his  surety  thereon,  as  such  court  or  judge  allows.  (Original 
§  1511  thus  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

Derifmtlon. — Code  dv.    proc.,   1 3320,    aa    am.    by      1 3320,  oriipnally  reviaed  from  code  of  proc.,  1 244,  subd. 
L.  1802.  ch.  465.  L.  1800.  oh.  04.  L.  1002.  eh.  404,  L.  1004.      4,  final  clauae. 


oh.  755,  L.  1000,  oh.  65,  L.  1015,  ch.  631,  third  aentenoe,         Right  of  special  nimrdlan  to  premlnm  on  liond« — 

amended.    Omitted  matter  in  surrogate  court  act  ({  286).      Matter  of  Molinari,  Si2  Miac.  663.  144  N.  Y.  Supp.  217. 

§  1660.  Fees  of  surveyor  or  commissioner  in  action  for  partition  or  dower. 

A  surveyor,  employed  as  prescribed  by  law,  in  an  action  for  partition  or  dower,  or  to 
determine  dower,  is  entitled  to  five  dollars  for  each  day  actually  and  necessarily  occupied 
in  surveying,  laying  out,  marking,  or  mapping  land  therein.  Each  assistant  so  employed 
is  entitled  to  two  dollars  for  each  day  actually  and  necessarily  occupied  in  serving  imder 
the  surveyor's  direction.  Each  commissioner  appointed  as  prescribed  by  law  to  make 
partition  or  admeasure  dower  is  entitled  to  five  dollars  for  each  day's  actual  and  necessary 
service.    (Original  §  1512  thus  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

DofflfAtton. — Code  civ.  proc.,  1 3200.  without  change;  originally  revised  from  R.  9.,  pt.  3,  ch.  10,  tit.  3.  §}  34,  35. 

§  1661.'  Fees  of  printers. 

Except  as  otherwise  specially  prescribed  by  law,  the  proprietor  of  a  newspaper  is  en- 
titled for  publishing  summons,  notice,  order  or  other  advertisement,  required  by  law  to 
be  published,  other  than  the  session  laws,  for  each  inch  of  agate  twenty-nine  ems  to  the 
line,  to  seventy-five  cents  for  the  first  insertion  and  fifty  cents  for  each  subsequent  inser- 
tion. In  counties  containing  wholly  or  partially  cities  of  the  second  class,  the  proprietor 
of  a  newspaper  is  entitled  for  publishing  such  notices,  matters  and  advertisements  afore- 
said, other  than  the  session  laws,  for  each  inch  of  agate  twenty-nine  ems  to  the  line,  to 
one  dollar  and  twenty-five  cents  for  the  first  insertion  and  one  dollar  for  each  subsequent 
insertion;  and  in  all  cities  of  the  first  class,  to  twenty  cents  per  agate  line  of  twenty-nine 
ems  for  each  insertion.  If  such  notices,  matters  and  advertisements  aforesaid,  other 
than  the  session  laws,  are  printed  in  type  other  than  agate,  the  proprietor  of  a  newspaper 
shall  be  entitled  to  the  number  of  inches  such  notices,  matters  and  advertisemnts  would 
occupy  set  in  agate  twenty-nine  ems  to  the  line.  (Original  §  1513  thus  renumbered  and 
am.  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

narlfmtlon. — Code    dv.    proc.,    (  3317,   aa  am.    by  The  amendment  of  1021  made  to  conform  to  code  dv. 

L.  1000,  oh.  407.  L.  1014.  eh.  185.  L.  1010,  ch.  480.  L.  1020,  proc,  ft  3317  aa  amended  by  L.  1020,  ch.  487. 

eh.  487,  except  reference  to  "dtation  "  aa  to  prooeedinga  in  AppUcstlon. — Mack  v.  City  of  Buffalo.  32  Miac.  330, 

aurrocatea'  oourta,  the  aection  ia  oorered  by  aurrogate  66  N.  Y.  Sapp.  670;  Star  Co.  v.  Moore,  62  Miac.  304, 

court  act  ($287).    Last  sentence  omitted,    f  3317,  origi-  114  N.  Y.  Supp.  753. 

Bally  reviaed  from  L.  1850,  ch.  252;  L.  1860,  oh.  831,  Fractions  of   Incb  how  compntod.— Opinion   of 

L.  1874,  eh.  416.  Attorney-General  (1020),  24  State  Dept.  Rep.  133. 
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H  1562-1554  CIVIL  PRACTICE  ACT  art.  80 

§  1662.  Fees  of  tiie  clerk  of  the  court  ol  appeals. 

The  clerk  of  the  court  of  appeals  is  entitled,  for  the  services  specified  in  this  section, 
to  the  following  fees: 

For  filing  a  notice  of  appeal  to  that  court,  and  all  the  papers  transmitted  therewith, 
fifty  cents. 

For  filing  any  other  paper,  ten  cents. 

For  drawing  an  order,  twenty  cents  for  each  folio. 

For  entering  an  order,  twenty  cents;  and  for  each  folio  more  than  two,  ten  cents. 

For  drawing  a  judgment,  twenty-five  cents;  and  for  each  folio  more  than  two,  ten  cents. 

For  entering  a  judgment,  twenty-five  cents;  and  for  each  f<^o  more  than  two,  ten  coits. 

For  a  certified  copy  of  an  order,  record  or  other  paper  Altered  or  filed  in  his  office, 
ten  cents  for  each  folio. 

For  engrossing  a  remittitur,  ten  cents  for  each  folio. 

For  a  certificate,  other  than  that  a  paper  for  the  cop3rmg  of  which  he  is  entitled  to  a 
fee  is  a  copy,  twenty-five  c^its. 

For  sealing  any  paper  when  required,  fifty  cents.  ^On^nal  §  1514  thus  renumbered 
by  L.  1921,  ch.  199,  m  effect  Oct.  1,  1921.) 

Dertfmtioil. — Code  chr.  proo.,  1 3300,  without  ohanco;  originally  revised  from  H.  S.,  pt.  3,  oh.  10,  tit.  8,  |  2; 
L.  1847,  oh.  277.  §7. 

§  1663.  Fees  of  clerks  of  courts  ot  record  generally. 

Each  clerk  of  a  court  of  record,  except  the  clerk  of  a  surrogate's  court,  of  the  city  court 
of  the  City  of  New  York,  of  the  city  court  of  Yonkers,  of  the  city  court  of  Albany,  or 
of  a  mayor's  or  recorder's  court,  is  entitled,  for  his  services  in  an  action  or  a  special  pro- 
ceeding brought  in  or  transferr^  to  the  court  of  which  he  is  clerk,  to  the  following  fees: 

1.  Upon  the  trial  of  the  action,  or  the  hearing,  upon  the  merits,  of  the  special  proceed- 
ing, from  the  party  bringing  it  on,  one  dollar. 

2.  For  entering  final  judgment  in  the  action,  or  entering  a  final  order  in  the  special 
proceeding,  including  the  filing  of  the  judgment-roll  and  a  copy  of  the  judgment  to  insert 
therein,  fifty  cents;  and  ten  cents  in  addition  for  each  folio,  exceeding  ten,  contained  in 
the  order  or  judgment. 

3.  For  entering  any  other  order  or  an  interlocutory  judgment,  ten  cents  for  each  folio 
exceeding  five. 

4.  For  a  certified  or  other  copy  of  an  order,  record  or  other  paper,  entered  or  filed  in 
his  office,  five  cents  for  each  folio. 

5.  Where,  on  an  appeal  from  a  judgment  or  order,  a  party  shall  present  to  the  clerk  a 
printed  copy  of  the  judgment-roll  or  order  appealed  from,  it  shall  be  the  duty  of  the 
clerk,  as  required,  to  compare  and  certify  the  same,  for  which  service  he  shall  be  entitled 
to  be  paid  at  the  rate  of  one  cent  per  folio. 

6.  For  a  certified  transcript  of  the  docket  of  a  judgment,  twelve  cents. 

7.  For  filing  a  transcript,  or  docketing  or  re-docketing  a  judgment  thereupon,  six  cents. 

8.  For  any  other  service  in  an  action  or  a  special  proceeding  in  the  court  he  is  not  en- 
titled to  any  fee  or  other  compensation,  except  that  where  he  is  also  county  clerk,  he 
may  charge  fees  as  prescribed  in  the  next  section,  subject  to  the  limitations  therein 
contained.    (Original  §  1515  thus  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

DcrlTfttlon.— Code  dv.   pioe.,   §(3801,   3302.     The  18301,  m  am.  by  L.  1882,    ch.   399,  L.  189a  oh.  312; 

new  matter  in  first  paracraph  is  a  substitute  for  1 3302.  originallv  revised  fiom  code  of  proc  §  312.    1 3302,  as 

The  last  two  paragraphs  ot  1 8301,  omitted,  are  under  am.  by  L.  1895,  ch.  946. 
**stipuIatlon  "  n  general  practice  provisions,  (  170,  ante. 

§  1654.  Fees  of  county  clerks  generally. 

A  county  clerk  is  entitled,  for  the  services  specified  in  this  section,  except  where  another 
fee  is  allowed  therefor  by  special  statutory  provision,  to  the  following  fees  to  be  pidd  in 
advance: 

1.  For  a  copy  of  an  order,  record  or  other  paper  entered  or  filed  in  his  office,  ttght 
cents  for  each  folio. 

2.  For  filing  a  transcript  of  a  docket  of  a  judgment  and  makiog  an  entry  of  the  sus- 
pension of  the  judgment,  twelve  cents. 

3.  For  issuing  an  execution  upon  a  judgment,  a  transcript  whereof,  or  of  the  docket 
of  which,  has  been  filed  in  his  office,  fifty  cents,  to  be  paid  by  the  party  at  whose  request 


art.  89  FEES  {§  1559-1557 

the  execution  is  issued,  and  to  be  collected  by  the  sheriff  in  addition  to  the  sum  due  upon 
the  judgment. 

4.  For  recording  and  indexing  a  notice  of  the  pendency  of  an  action,  filed  in  his  offiee, 
ten  cents  for  each  folio  contained  in  the  notice. 

5.  For  canceling  such  a  notice,  or  a  notice  of  attachment  filed  in  his  office,  twenty- 
five  cents. 

6.  For  recording  any  instrument  which  legally  must  or  may  be  recorded  by  him,  ten 
cents  for  each  folio. 

7.  For  entering  a  minute  that  a  mortgage  has  been  foreclosed,  ten  cents. 

8.  For  filing  and  entering  a  satisfaction  or  an  assignment  of  a  judgment,  twelve  cents. 

9.  For  filing  any  paper  required  by  law  to  be  filed  in  his  offiee,  other  than  as  expressly 
provided  for  in  this  section,  six  cents. 

10.  For  a  certificate,  other  than  that  a  paper  for  the  copying  of  which  he  is  entitled  to 
a  fee  is  a  copy,  twenty-five  cents. 

11.  For  m^Jdng  the  entries  required  of  him  by  law  of  moneys  deposited  with  the  county 
treasurer,  the  simi  of  fifty  cents  in  each  case,  to  be  paid  by  the  party  to  the  action  or 
proceeding,  and  taxed  as  a  disbursement  therein. 

12.  A  county  clerk  is  not  entitled  to  any  fee  under  this  section  for  a  copy  of,  or  for 
filing  or  certifying,  any  paper  in  a  civil  action  or  special  proceeding  in  a  court  of  which 
he  is  ex-officio  clerk. 

*  13.  This  section  does  not  affect  any  special  statutory  provision  remaining  imrepealed 
after  this  act  takes  effect,  whereby  a  fee  different  from  the  fee  therein  allowed  is  allowed 
to  the  clerk  of  any  county  for  a  service  therein  specified.  (Original  §  1516  thus  re- 
numbered by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

Dcritmlloil. — Code    dv.    proQ.,    1 8304,   m  «m.    by  from  L.  1880,  oh.  830.  f  2,  aa  am.  by  Lw  1895,  ch.  544,  (  2 

L.  1806,  ch.  572.  in  part,  without  change  of  subatanoe.  SmivIiIiis^— Matter  of  Snyder.  12  App.  Div.  130.  42 

Omitted  parasraphs  in  county  lav;  1 174.  in  part.    Subd.  N.  Y.  Supp.  1065. 

11  is  code  dv.  proc.,  1 3306a.    Subd.  13  ia  code  dv.  proc..  Improper  ehargttt. — People  ex  rd.  Hawl«y  v.  Howard, 

1 8306.    f  3304,  oxisinal^  revised  from  R.  S.,  pt.  3,  cL  10,  152  App.  THv.  621,  137  N.  Y.  Supp.  496. 

tit.  8.  1 30;  ch.  8,  dt.  15.  {  3.  aa  am.  by  L.'  1842,  eh.  277.  Miiry  Id  Ilea  9i  f!M.~-MoQrath  ▼.  Grout,  171  N.  Y. 

L.  1844,  di.  346,  and  L.  1857,  ch.  306;  L.  1864,  oh.  53,  7. 

FlUnpf  fees. — Coe  y.  Champlain  Graphite  Co.,  154 


App.  Dnr.  518.  189  N.  Y.  Supp.  329. 
^.  .».^,  x.».  ....w.  «.  *».  *,   vu.    .^r.,  ^.  *w.^,  <^».   «,^r«.  Sectloil  clted. — ^Wadaworth  V.  Board  of  Superviaors  of 

13306a,  aa  added  by  L.  1909,  ch.  65;  oricinally  revised      Livinfaton  County.  217  N.  Y.  484. 

§  1666.  Fees  of  register  and  other  clerks. 

The  register  of  any  county  or  the  clerk  of  any  court  of  record  is  entitled  for  any  serv- 
ices specified  in  the  last  preceding  section,  which  he  is  authorized  to  perform,  to  the 
fees  specified  therein,  subject  to  the  qualifications  therein  contidned,  unless  a  different 
fee  therefor  is  fixed  by  statute.  (Original  §  1517  thus  renumbered  by  L.  1921,  ch.  199, 
in  effect  Oct.  1,  1921.) 

Herlvatlon. — Ck>de  dv.  proc.,   §3306.  aa  am.  by  Sitrs  fees  for  expedited  icareh. — ^People  ex  rel, 

L.  1915.  ch.  625.  without  change.  Hathaway  v.  Fromme,  30  Miac  823.  63  N.  Y.  Supp.  583; 

affd^  170  N.  Y.  62a 

%  1666.  Certain  sections  not  applicable  to  counties  comprising  city  of  New 
York  and  county  of  Westchester. 

The  provisions  of  sections  fifteen  hundred  and  fifty-three,  fifteen  hundred  and  fifty- 
four,  fifteen  hundred  and  sixty-three,  fifteen  hundred  and  sixty-seven,  and  subdivision 
four  of  section  fifteen  hundred  and  fifty-eight  of  this  act  shall  not  apply  to  the  county 
clerks  of  the  counties  of  New  York,  Kings,  Bronx,  Queens,  Richmond  and  Westchester. 

The  provisions  of  section  fifteen  hundred  and  fifty-four  of  this  act  shall  not  apply  to  the 
registers  of  the  counties  of  New  York,  Kings  and  Bronx,  nor  to  the  county  clerks  of  Queens 
and  Richmond  when  acting  as  recording  officers.  (Original  §  1518  thus  renumbered  and  am. 
by  L.  1921,  ch.  199;  am.  by  L.  1922,  chs.  144,  219,  in  effect  March  22,  1922.)  * 

DeiifBtloil.— Code  dv.  proc;  (  3332a.  aa  added  by  L.  1917.  oh.  677.  'and  (  3332o,  aa  added  by  L.  1017.  oh.  467. 

%■  §  1667.  Fees  of  county  clerks  in  counties  comprising  city  of  New  York  and 
county  of  Westchester. 

Except  where  a  greater  fee  is  allowed  by  another  statute  for  the  same  service,  the 
county  cla*ks  of  the  counties  of  New  York,  Kings,  Bronx,  Queens,  Richmond  and  Westchester 
are  entitled  for  the  services  specified  in  this  section  to  the  following  fees,  to  be  paid  in  ad- 
vance: 


^  *  The  amendment  effected  by  L.  1922,  ch.  219  ia  included  in  the  amendmenta  effected  by  L.  1922,  ch.  144. 


{  1567  CIVIL  PRACTICE  ACT  art.  89 

1.  Upon  the  trial  of  an  action  or  the  hearing  upon  the  merits  of  a  special  proceeding, 
excepting  litigated  motions  and  applications  for  writs,  from  the  party  bringing  it  on, 
one  dollar. 

2.  For  placing  a  cause  on  the  special  term  calendar  for  the  trial  of  an  issue  of  fact  in 
the  supreme  court,  three  dollars. 

3.  For  placing  a  cause  on  the  trial  term  calendar  in  the  supreme  court,  three 
dollars. 

4.  For  placing  a  cause  on  the  trial  calendar  of  the  coimty  coiut,  three  dollars. 

5.  For  entering  judgment  in  the  action  or  entering  a  final  order  in  the  special  proceed- 
ing, except  non-recorded  orders  on  litigated  motion  and  applications  for  writs^  one  dollar, 
and  ten  cents  for  each  name  that  the  judgment  or  order  directs  that  it  be  docketed 
against. 

6.  For  taxing  a,  bill  of  costs,  fifty  cents. 

7.  For  certifying,  except  in  criminal  cases,  a  prepared  copy  of  an  order,  record  or 
other  paper  entered  or  filed  in  his  office,  five  cents  for  each  folio,  but  the  miniTmim  total 
charge  diall  be  twenty-five  cents. 

8.  For  preparing  and  certifying  a  copy  of  an  order,  record  or  other  paper  entered  or 
filed  in  his  office,  fifteen  cents  for  each  folio. 

9.  For  a  certified  transcript  of  the  docket  of  a  judgment  or  other  lien,  twenty-five 
cents. 

10.  For  filing  a  transcript  of  judgment,  twenty-five  cents,  and  ten  cents  additional 
for  each  name  against  which  the  judgment  is  docketed. 

11.  For  filing  a  transcript,  and  making  an  entry  as  prescribed  in  section  five  hundred 
and  eighteen  of  this  act,  twenty-five  cents. 

12.  For  issuing  an  execution  upon  a  judgment,  a  transcript  whereof,  or  of  the  docket 
of  which,  has  been  filed  in  his  office,  fifty  cents,  to  be  paid  by  the  party  at  whose  request 
the  execution  is  issued. 

13.  For  filing  and  recording  notice  of  pendency  of  action,  notice  of  attachment  against 
real  property  or  amending  the  same,  one  dollar,  and  five  cents  additional  for  each  name 
indexed  against  and  twenty-five  cents  for  each  additional  block  in  which  the  notice  is  to 
te  entered. 

14.  For  cancelling  such  notice  or  a  notice  filed  in  his  office  as  prescribed  in  section 
nine  hundred  and  seventeen  of  this  act,  fifty  cents,  and  twenty-five  cents  for  each  addi- 
tional block  in  which  notice  is  entered. 

15.  For  filing  a  certificate  of  satisfaction  of  judgment,  fifty  cents. 

16.  For  affixing  and  indexing  a  notice  of  foreclosure  of  a  mortgage,  as  prescribed  in 
section  five  hundred  and  forty-three  of  the  real  property  law,  fifty  cents. 

17.  For  filing  a  modification  of  or  entering  a  satisfaction,  assignment,  reversal,  can- 
cellation or  amendment  of  a  lien,  twenty-five  cents. 

18.  For  every  certificate  issued  by  him,  the  fee  shall  be  twenty-five  cents. 

19.  For  filing  and  entering  a  summons  in  an  action  or  a  petition  in  any  proceeding  in 
the  supreme  or  county  court  as  required  by  section  one  hundred  and  seventy-two  or  one 
himdred  and  seventy-three  of  the  county  law,  fifty  cents,  except  that  no  charge  shall 
be  made  for  filing  a  petition  for  the  appointment  of  a  guardian  ad  htem. 

20.  For  filing  and  entering  an  order  directing  the  city  chamberlain  to  pay  out  money, 
fifty  cents. 

21.  For  filing  certificate  showing  deposit  with  city  chamberlain  or  referee's  report  show- 
ing surplus,  fifty  cents. 

22.  For  issuing  a  certificate  of  appearance  and  notice  of  claim  filed,  fifty  cents. 

23.  For  producing  papers,  docimients,  books  or  records  on  file  in  his  office,  under  a 
subpoena  duces  tecum,  if  within  the  county  where  the  public  office  is  situated,  fifty  cents; 
if  within  any  other  county,  one  dollar  additional  for  each  day  or  part  thereof,  the  messen- 
ger is  detailed  from  the  office,  in  addition  to  mileage  fees  of  eight  cents  per  mile  and  the 
necessary  expenses  of  messenger, 

24.  For  filing  and  indexing  any  bond  and  undertaking  in  any  action  or  proceeding, 
except  bonds  or  undertakings  on  assignments,  injunctions  and  attachments  of  property 
in  the  county  of  New  York,  fifty  cents.  (Original  §  1519  thus  renumbered  by  L.  1921, 
ch.  199;  am.  by  L.  1922,  ch.  144  in  effect  March  22, 1922.) 

Dcrlf»ttoil. — Code  civ.  proc..  1 3333b,  aa  added  by     without  chance  of  aubatanoe.     Omitted  paragraph  io 
L.  1917,  oh.  677,  and  am.  by  L.  191S,  ch.  316,  in  part,     county  law  (§  176). 
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§  1668.  Fees  of  sheriff. 

A  sheriff  is  entitled  for  the  servicjes  specified  in  this  section  to  the  following  fees: 

1.  For  serving  a  summons  with  or  without  either  a  copy  of  the  complaint,  or  a  notice 
stating  the  sum  of  money  for  which  judgment  will  be  taken  or  a  notice  of  no  personal 
claim,  one  dollar  and  fifty  cents;  or  for  serving  or  executing  an  order  of  arrest,  or  any  other 
mandate,  for  the  service  or  execution  of  which  no  other  fee  is  specially  prescribed  by  law, 
except  a  subpoena,  two  dollars;  except  that  in  the  counties  of  New  York,  Kings,  Bronx, 
Queens  and  Richmond,  it  shall  be  four  dollars  for  each  person  served  or  as  to  whom  it  is 
executed;  and  for  necessary  traveling  to  serve  or  execute  the  same,  ten  cents  for  each  mile 
traveled,  going  and  returning;  the  traveling  fees  to  be  computed  from  the  court  house  of 
the  county;  or,  if  there  are  two  or  more  court  houses,  from  that  nearest  to  the  place  of  service 
of  execution.  But  w^here  two  or  more  mandates  are  delivered  to  a  sheriff,  to  be  served  upon 
or  executed  against  one  person,  at  one  time,  in  one  action  or  special  proceeding;  or  where  a 
mandate  is  served  upon  or  executed  against  two  or  more  persons,  in  one  action  or  special 
proceeding,  and  in  the  course  of  one  journey;  the  sheriff  is  entitled,  in  all,  to  ten  cents,  only 
for  each  mile  traveled. 

2.  For  levying  a  warrant  of  attachment  against  the  property  of  a  defendant,  or  for 
executing  a  requisition  to  replevy  one  or  more  chattels,  two  dollars;  except  that  in  the  coun- 
ties of  New  York,  Kings,  Bronx,  Queens  and  Richmond,  it  shall  be  five  dollars;  and,  also, 
such  additional  compensation  for  his  trouble  and  expenses  in  taking  possession  of  and  pre- 
serving the  property  as  the  judge  issuing  the  warrant,  or  in  case  of  a  replevin  as  the  court 
or  a  judge  thereof,  allows;  and  the  judge  or  court  may  make  an  order  requiring  the  party 
liable  therefor  to  pay  the  same  to  the  sheriff.  For  making  and  filing  a  description  of  real 
property,  or  an  inventory  of  personal  property  attached,  fifty  cents  for  each  folio;  for  each 
necessary  copy  thereof,  twelve  cents  for  each  foHo;  except  that  in  the  counties  of  New  York, 
Kings,  Bronx,  Queens  and  Richmond,  it  shall  be  twenty  cents  for  each  folio;  together  with 
such  compensation  to  the  appraisers  as  the  judge  issuing  the  warrant  allows,  not  exceeding 
three  dollars  to  each  appraiser  for  each  day  actually  employed.  For  advertising  during  the 
pendency  of  the  action,  personal  property  attached,  the  same  fees  as  are  allowed  to  a  sheriff 
for  advertising  personal  property  for  sale  by  virtue  of  an  execution.  If  the  action  is  settled 
either  before  or  after  judgment,  the  sheriff  is  entitled  to  poundage  upon  the  value  of  the 
property  attached,  not  exceeding  the  sum  at  which  the  settlement  is  made.  For  mileage 
upon  an  attachment  or  to  execute  a  requisition,  ten  cents  for  each  mile,  going  and  returning. 

3.  For  a  copy,  necessarily  made  by  him,  of  a  summons  or  other  mandate,  or  of  a  com- 
plaint, affidavit  or  other  paper  served  by  him,  where  no  fee  therefor  is  specially  prescribed 
by  law,  twenty  cents  for  each  folio. 

4.  For  notifying  jurors  to  attend  a  trial  term  of  a  court  of  record,  fifty  cents  for  each 
cause  plaeed  upon  the  calendar  for  trial  by  jury,  to  be  paid  by  the  party  first  putting 
the  cause  on  the  calendar  for  that  term.  But  the  sheriff  is  not  entitled  to  more  than 
one  dollar  and  fifty  cents  for  calendar  fees  in  one  action.  The  clerk  shall  not  put  a 
eause  upon  the  calendar,  for  trial  by  a  jury,  imtil  the  fee  specified  in  this  subdivision  is 
paid  to  him  for  the  use  of  the  sheriff.  And  where  the  cause  is  tried  at  a  subsequent 
term  without  a  new  note  of  issue,  the  party  moving  the  trial  must  pay  to  the  clerk  for 
the  use  of  the  sheriff  the  calendar  fee  or  fees  remaining  unpaid.  No  sheriff  who  receives 
an  annual  salary  in  whole  or  in  part  for  his  services  shall  be  entitled  to  the  fees  provided 
by  this  subdivision,  and  in  all  counties  where  the  sheriff  receives  such  annual  salary,  the 
clerk  shall  place  all  causes  upon  the  calendar  for  trial  without  the  payment  or  collection 
of  any  fee  therefor. 

5.  For  notifying  jurors  drawn  to  attend  upon  a  writ  of  inquiry,  or  to  try  the  validity 
of  a  claim  to  personal  property  seized  by  virtue  of  a  warrant  of  attachment  or  an  exe- 
cution, or  in  obedience  to  a  precept  issued  by  commissioners  appointed  to  inquire  con- 
cerning the  incompetency  of  a  person  to  manage  himself  or  his  affairs  in  consequence 
of  idiocy,  lunacy  or  habitual  drunkenness,  or  in  any  case  not  provided  for  in  the  last 
preceding  subdivision  of  this  section,  including  the  making  and  return  of  the  inquisition 
when  required,  for  each  juror  notified,  fifty  cents  for  each  juror  notified.  For  attending  a 
jury  when  required,  in  such  a  case,  three  dollars;  except  that  in  the  counties  of  New  York, 
Kings,  Bronx,  Queens  and  Richmond,  it  shall  be  five  dollars. 

6.  For  receiving  an  execution  against  property,  entering  it  in  his  books,  searching  for 
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property,  and  postage  on  the  return  when  made  through  the  postoffice,  one  dollar;  except 
that  in  the  counties  of  New  York,  Kings,  Bronx,  Queens  and  Richmond,  it  shall  be  one 
dollar  and  fifty  cents.  If  required  by  the  sheriff,  that  fee,  together  wiih  his  fee  for  se- 
tuming  the  execution,  must  be  paid,  by  the  person  in  whose  behalf  the  execution  is  issued, 
at  the  time  when  it  is  delivered  to  the  sheriff,  who  is  not  boimd  to  execute  it  unless  the 
fee  is  so  paid.  For  mileage  upon  an  execution,  for  each  mile,  going  and  returning,  ten  cents,  to 
be  computed  as  prescribed  in  subdivision  one  of  this  section.  For  mileage,  to  make  a  de- 
mand, upon  an  execution  and  where  the  collection  cannot  be  enforced  through  the  disposal  of 
property,  secret  or  otherwise,  the  sheriff  is  entitled  to  his  travel  fee  as  provided  in  this  subdivi- 
sion, and  the  party  at  whose  instance  the  execution  is  placed  in  the  sheriff's  hands  must  pay 
such  fees  to  the  sheriff  upon  demand. 

7.  For  collecting  money  by  virtue  of  an  execution,  a  warrant  of  attachment,  or  an 
attachment  for  the  payment  of  money  in  an  action  or  a  special  proceeding;  or  by  virtue 
of  a  warrant  for  the  collection  of  money,  issued  by  the  comptroller  or  by  a  county 
treasurer;  in  any  county,  except  New  York,  Kings,  Bronx,  Queens,  Richmond  or  West- 
chester, five  per  centum  upon  the  sum  collected,  »ot  exceeding  two  hundred  and  fifty  dol- 
lars, and  three  per  centum  upon  the  residue  of  the  sum  collected;  and  in  either  of  the 
coimties  of  New  York,  Kings,  Bronx,  Queens,  and  Richmond,  five  per  centum  upon  the 
first  one  thousand  dollars  collected,  two  and  one-half  per  centum  on  the  next  nine  thou- 
sand collected,  and  one  per  centimi  on  all  simis  over  and  above  ten  thousand  dollars;  in 
the  coimty  of  Westchester,  two  and  one-half  per  centum  upon  the  sum  coUected  not 
exceeding  two  hundred  and  fifty  dollars,  and  one  and  one-quarter  per  centum  upon  the 
residue  of  the  sum  coUected;  and  also,  where  an  execution  is  stayed  after  a  levy,  by  order 
of  the  court  or  otherwise,  or  where  a  levy  is  upon  a  live  animal  or  speedily  perishable 
property,  such  additional  compensation  for  his  trouble  and  expenses  in  taking  care  of 
and  preserving  the  property  as  the  court  or  a  judge  thereof  allows.  Where  a  settlement 
is  made  after  a  levy  by  virtue  of  an  execution,  the  sheriff  is  entitled  to  poundage  upon 
the  value  of  the  property  levied  upon,  not  exceeding  the  sum  at  which  the  settlement 
is  made,  and  to  the  additional  compensation,  if  any,  provided  for  in  this  subdivision. 

8.  For  advertising  real  or  personal  property  for  sale  by  virtue  of  an  execution,  warrant 
of  attachment,  or  other  warrants  specified  in  the  last  preceding  subdivision,  two  dollars, 
unless  it  is  stayed  or  settled  before  sale;  and  in  that  case,  one  dollar. 

9.  For  making  duphcate  certificates  of  the  sale  of  real  property  by  virtue  of  an  execu- 
tion, twenty-five  cents  for  each  folio.  For  drawing  and  executing  a  conveyance  upon  a 
sale  of  real  property,  five  dollars  to  be  paid  by  the  grantee.  The  sheriff  is  also  entitled  to 
the  printer's  fees,  as  prescribed  by  law,  paid  by  him  for  the  publication,  not  more  than 
six  weeks,  of  a  notice  of  the  sale  of  real  property,  and  he  may  require  the  party  directing  the 
sale  to  advance  the  printer's  fees,  in  which  case  he  must  repay  the  same  out  of  the  proceeds. 
Where  the  notice  is  published  more  than  six  weeks,  or  the  sale  m  postponed,  the  expense  of 
continuing  the  pubhcation,  or  of  publishing  the  notice  of  postponement,  must  be  paid  by 
the  person  requesting  it.  Where  two  or  more  executions  against  the  property  of  one  judg- 
ment debtor  are  in  the  hands  of  the  sheriff  at  the  time  when  the  property  is  first  advertised, 
the  sheriff  is  entitled  to  printer's  fees  upon  only  one  execution,  and  he  must  elect  upon  which 
execution  he  will  receive  the  same. 

10.  For  returning  any  mandate  which  he  is  required  by  law  to  return,  twenty-five  cents. 
For  a  certified  copy  of  an  execution,  and  of  the  return  of  satisfaction  thereupon,  fifty  cents. 

11.  For  posting  and  publishing  the  notice  of  sale,  selling,  and  conveying  real  property, 
in  pursuance  of  a  direction  contained  in  a  judgment,  the  like  fees  as  for  the  same  serv- 
ices upon  the  sale  of  real  property  by  virtue  of  an  execution;  but  where  real  property  is 
sold  under  a  judgment  in  an  action  to  foreclose  a  mortgage,  the  sheriff's  entire  com- 
pensation cannot  exceed  fifty  dollars. 

12.  For  taking  a  bond  for  the  liberties  of  the  jail,  one  dollar.  For  taking  any  other  bond, 
or  any  undertaking  which  he  is  authorized  to  take,  one  dollar,  and  the  notary's  fees  to  any 
affidavit  or  acknowledgments.  For  a  certified  copy  of  such  a  bond  or  undertaking,  fifty 
cents. 

13.  For  executing  any  mandate  requiring  him  to  put  a  person  into  possession  of  real 
property,  other  than  a  warrant  specified  in  subdivision  eighteen  of  this  section,  and  re- 
moving the  person  in  possession,  three  dollars;  except  that  in  the  counties  of  New  York, 
Kings,  Bronx,  Queens  and  Richmond,  it  shall  be  five  dollars,  and,  also,  to  such  additional 
compensation  for  his  trouble,  and  expenses,  if  any,  which  he  may  have  incurred  in  removing 
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the  person  in  possession  and  the  said  person's  property,  from  the  real  property  specified  in 
such  mandate,  and  the  same  travel  fees  as  upon  the  service  of  a  smnmons. 

14.  For  each  person  committed  to  or  discharged  from  prison,  in  an  action  or  a  special 
proceeding,  one  dollar,  to  be  paid  by  the  person  at  whose  instance  he  is  imprisoned.  For 
attending  before  an  officer  for  the  purpose  of  surrendering  a  prisoner,  or  receiving  into 
custody  a  prisoner  surrendered,  in  exoneration  of  his  bail,  including  all  his  services  upon 
such  a  surrender  or  receipt,  one  dollar. 

15.  For  attending  a  view,  two  dollars  for  each  day,  and  for  traveling,  going  and  return- 
ing ten  cents  for  each  mile  traveled. 

16.  For  bringin^'up  a  prisoner  upon  a  writ  of  habeas  corpus  to  inquire  into  the  cause 
of  detention,  three  dollars;  and  for  traveling  to  and  from  the  jail,  fifteen  cents  for  each  mile. 
For  bringing  up  a  prisoner  upon  any  order  substituted  by  this  act  for  any  other  writ  of 
habeas  corpus,  the  same  fees;  and  for  attending  the  court  or  judge  thereupon,  one  dollar  for 
each  day.  The  sheriff  is  entitled,  in  addition  to  the  sums  specified  in  this  subdivision,  to 
his  actual  and  necessary  expenses. 

17.  For  any  services  which  may  be  rendered  by  a  constable,  other  than  those  Q)ecial]y  int>- 
vided  for  in  this  secti<ai,  the  same  fees  as  are  allowed  by  law  to  a  constable  for  those  services. 

18.  In  all  counties  where  a  levy  has  been  made  under  a  warrant  of  attachment  and  the 
warrant  of  attachment  is  vacated  or  set  aside  by  order  of  the  court,  the  sheriff  is  entitled 
to  poundage  upon  th^  value  of  the  property  attached  not  exceeding  the  amount  specified  in 
the  warrant,  and  such  additional  compensation  for  his  trouble  and  expense  in  taking  posses- 
sion and  preserving  the  property  as  the  judge  issuing  the  warrant  allows,  and  the  judge  or 
court  may  make  an  order  requiring  the  party  at  whose  instance  the  attachment  is  issued  to 
pay  the  same  to  the  sheriff;  and  when  said  attachment  has  been  otherwise  discharged  by 
order  of  the  court,  he  shall  be  entitled  to  the  poundage  aforesaid  and  to  retain  the  property 
levied  upon  until  his  fees  and  poundage  are  paid  by  the  party  at  whose  instance  the  attach- 
ment is  discharged. 

19.  In  all  counties  where  an  execution  has  been  vacated  or  set  aside,  the  sheriff  is  entitled  to 
potmdage  upon  the  value  of  the  property  levied  upon  not  exceeding  the  amoimt  specified  in 
the  execution,  and  to  his  fees,  and  to  such  additional  compensation  for  his  trouble  and  ex- 
penses in  taking  possession  and  preserving  the  property,  if  any,  and  the  judge  or  coiui;  may 
make  an  order  requiring  the  party  liable  therefor  to  pay  the  same  to  the  sheriff.  (Original 
§  1620  thus  renumbered  by  L.  1921,  ch.  199;  am.  by  L.  1922,  ch.  626,  in  effect  April  13, 1922.) 

» 

DtflTAtton. — Code  civ.  proc,  $  3307,  without  change  Supp.  178;  Falmatier  v.  Catflkill  Mountain  Railway  Co.r 

of  Bubetance.    L.  1915.  ch.  £66.  §  2,  repealed  all  other  laws  102  Misc.  570.  170  N.  Y.  Supp.  118;  Code  of  Civil  Prooe- 

or  sections  of  law  affecting  the  counties  of  New  York,  dure  §3308.   Hov^  v.  Hover,  25  Miso.  95,  54  N.  Y.  Supp . 

Sin.^  Bronx,  Queens  and  Richmond,  conflicting  or  in-  693;  Harrington  v.  Bayles,  40  Misc.  388.  82  N.  Y.  Supp. 

consistent  with  the  above  section,  superseding  J  3308.  379;  Dos  Panos  v.  City  of  New  York.  45  Misc.  394,  90 

Former  subds.  18,  20.  21,  in  county  law,  (§  185a).    Former  N.  Y.  Supp.  398;  Titman  v.  Mayor.  60  Hun  123.  14  N.  Y. 

subd.  19  omitted  as  obsolete.    1 3307,  ss  am.  by  L.  1884,  Supp.  518. 

eh.  462.  L.  1894,  ch.  407,  L.  1907.  ch.  253,  L.  1915,  ch.  565,  New  Tork  eoanty.— Hover  v.  Hover,  25  Misc.  95, 

L.  1917,  eh.  266;  original  derivation:  subd.  1,  L.  1871,  54  N.  Y.  Supp.  693;  Harrington  v.  Bayles,  40  Mise.  388, 82 

ch.  415,  S  1.    Subd.  1.  as  am.  by  L.  1872,  ch.  26;  subd.  2,  N.  Y.  Supp.  379;  Murdock  v.  Griffenhagen,  100  Misc.  252, 

R.  8.,  pt.  3.  ch.  10.  tit.  3.  f  38  (27th.  28th  clauses);  code  of  165  N.  Y.  Supp.  361;  Gotham  National  Bank  v.  Hickoz. 

proc,  1 243,  last  sentence;  subd.  3,  R.  S.,  pt.  3,  ch.  10,  100  Misc.  372,  16  N.  Y.  Supp.  644;  Friedman  v.  Gibbons, 

tit.  8,  {38  (6th  clause):  subd.  4,  R.  8.,  pt.  3.  ch.  10.  tit.  3.  101  Misc.  356.  167  N.  Y.  Supp.  685;  Fosdick  v.  Globe  In- 

1 88  (18th  clause);  subd.  5.  R.  8.,  pt.  3.  ch.  10,  tit.  3.  1 38  demnity  Co..  189  App.  Div.  096.  178  N.  Y.  Supp.  855. 

(19th^  20th,  21st  clauses);  L.  1871.  ch.  415.  §  1.  subd.  7;  Naamq  eoonty. — People  ex  nH.  Wood  v.  Denton.  41 

snbd.  6,  L.  1850.  eh.  225. 1 1;  L.  1871.  ch.  415,  §  1;  subd.  4,  App.  Div.  386,  58  N.  Y.  Supp.  722. 

in  part;  R.  8.,  pt.  3,  ch.  10,  tit.  3,  §  38,  last  clause;  subd.  7.  Wairmnt  of  ftttochmeBl. — Gennan-American  Bank 

L.  1871,  ch.  415, 1 1;  subd.  4.  first  sentence;  subd.  8,  R.  8..  v.  Morris  Rim  Coal  Co..  68  N.  Y.  585;  German-American 

pt.  8,  eh.  10.  tit.  3.  §  38  (lOth  clause);  subd.  9.  R.  8.,  pt.  3.  Bank  v.  Morris  Run  Coal  Co.,  74  N.  Y.  58;  Depew  r. 

ch.  10,  tit.  3.  §38  (11th,  13th.  14th  clauses);  L.  1871,  Solomonowita,  48  App.  Div.  512,  62  N.  Y.  Supp.  916; 

ch.  415.  1 1,  subds.  4,  5;  subd.  10,  R.  8.,  pt.  3.  ch.  10.  tit.  Wilkinson  v.  Raymond,  80  App.  Div.  878,  81  N.  Y.  Supp. 

3.  (38  (8th  elauae):  L.  1860.  ch.  6.  (  1.  in  part;  subd.  11,  82;  Ridkm  v.  Flanigan,  122  Hun  115;  Woodruff  v.  hn- 

L.  1847,  ch.  280,  §77;  code  of  proc.,  I  309,  as  am.  by  perial  Fire  Ins.  Co..  27  Hun  229,  affd.,  90  N.  Y.  521;  Hall 

Lw  1876.  ch.  481;  snbd.  12.  L.  1871,  ch.  415,  f  1.  subds.  2, 3,  v.  U.  8.  Reflector  Co.,  31  Hun  609,  affd..  96  N.-  Y.  629; 

7;  snbd.  13.  L.  1871,  ch.  415,  {  1,  subd.  6;  subd.  14,  R.  8..  Hall  v.  U.  8.  Reflector  Co..  34  Hun    467;  PhiUppine 

pt.  3.  eh.  10,  tit.  3.  §  38  (25th.  33d  clauses);  L.  1871.  Vegetable  Oil  Co.  v.  Pitou.  105  Misc.  634.    173  NTy. 

ch.  415.  1 1.  subd.  8;  subd.  15.  R.  S.,  pt.  3.  ch.  10,  tit.  3,  Supp.  812. 


k38  (26th  clause);  L.  1871.  ch.  415.  f  1,  subd.  9;  subd.  16,         Gmlendar  fees. — Hudson  v.  Erie  R.  Co..  57  App.  Div. 
.  8..  pt.  3.  ch.  10,  tit.  3,  I  38  (22d.  23d.  24th  clauses);     98,  68  N.  Y.  Supp.  28. 
subd.  17.  R.  8.,  pt.  8,  ch.  10,  tit.  3,  §  38  (32d  clause);         Bicevtloil  feet.— Campbell  v.  Cothran,  66  N.  Y.  279; 


subd.  18,  R.  8.,  pt.  3.  ch.  10,  tit.  3.  |38  (30th  clause);  Drofut  v.  Brandt.  58  N.  Y.  106:  Van  Kirk  v.  Sedffwiok. 

subd.  19.  R.  8..  pt.  3.  ch.  10,  tit.  3,  }  38  (31st  clause);  87  N.  Y.  265;  White  v.  Griffenhagen,  95  Misc.  84,  160 

subd.  20,  R.  8..  pt.  3.  ch.  10,  tit.  3.  f  38  (34th  clause);  N.  Y.  Supp.  187;  Benedict  v.  Wright,  19  Hun  27. 

subd.  21,  R.  8.,  pt.  3,  ch.  10.  tit.  3,  §38  (35th  clause);  Bc»dy  eiecatton.— Flack  v.  State  of  New  York,  95 

L.  1871.  ch.  415.  {  1.  subd.  11;  subds.  22.  23,  as  added  by  N.  Y.  461;  Ryle  v.  Falk,  24  Hun  255,  affd.,  86  N.  Y.  641; 

L.  1917,  ch.  205.    i  3306.  origmaUy  revised  from  L.  1869.  Bowe  v.  Campbell,  63  How.  Pr.  167. 

' .  569,  S  2;  L.  1878.  ch.  166,12;  L.  1874.  ch.  192;  L.  1876.  BepleTln.— Nestor  v.  Bischoff.  123  N.  Y.  517. 

.  439,  1 2.  rMtndaffe.— Murdock  v.  Giifenha«en.  229  N.  Y.  528. 

In  fenciml^ — CTode  |eiv.  proc.,  (  3307.    Flack  v.  State,  Keepers.— Griffin  v.  Hembold.  72  N.  Y.  437;  McKeoo 

95  N.  Y.  401;  Matter  of  Town  of  Hempstead.  36  App.  v.  Torsfall.  88  N.  Y.  429;  Wait  v.  F.  J.  Kaldenburg  Co., 

Div.  321,   56  N.  Y.  Supp.  345.  affd..  160  N.  Y.  685  19  Anp.  Div.  379,46N.Y.8upp.  516;  Muxtagh  v.  Connor. 

People  ex  rel.  Flynn  v.  Leech,  43  Misc.  435.  89  N.  Y  15  Hun  488. 
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^  8»le  of  ml  nropertjr. — Kant  v.  Bergman,  07  App.  Aitendanee  fti  surrogate's  oourt. — People  ez  rel. 
tHr.  118.  89  N.  Y.  Supp.  593;  Van  Gelder  ▼.  Van  Qelder  Caldwell  v.  Supervisora.  45  App.  Div.  42.  60  N.  Y.  Supp. 
26  Hun  356,  affd.,  89  N.  Y.  633.  1122. 

§  1669.  Collection  of  sheriff's  fees  on  execution. 

The  fees  of  a  sheriff,  upon  an  execution  against  property,  other  than  those  with  respect 
to  which  it  is  specially  prescribed  by  statute  either  that  they  must  be  paid  by  a  particular 
person  or  that  they  may  be  incuded  in  the  costs  of  the  party  in  whose  favor  the  execu- 
tion is  issued,  must  be  collected  by  virtue  of  the  execution  in  the  same  manner  as  the 
sum  therein  directed  to  be  collected.  (Original  §  1521  thus  renumbered  by  L.  1921,  ch. 
199,  in  efif^ct  Oct,  1,  1921.) 

llerl¥fttlon.~~ Code  civ.  proc.,  (3309,  without  change;  oiiginally  revised  fiom  R.  S.,  pt.  3,  ch.  10,  tit.  3,  (38 
<12th  clause);  L.  1871,  oh.  415.  f  I,  subd.  4. 

§  1660.  Fees  of  coroner. 

A  coroner  is  entitled  for  the  services  specified  in  this  section  to  the  following  fees: 

1.  For  performing  any  duty  of  a  sheriff  in  an  action  or  a  special  proceeding  in  which 
the  sheriff,  for  any  cause,  is  disqualified,  the  same  fees  to  which  a  sheriff  is  entitled  for 
the  same  services. 

2.  For  confining  a  sheriff  in  a  house  by  virtue  of  a  mandate,  and  maintaining  him 
while  there,  two  dollars  for  each  day,  to  be  paid  by  the  sheriff,  before  he  is  entitled  to 
be  discharged.  (Original  §  1522  thus  renumbered  by  L.  1899,  ch.  199,  in  effect  Oct.  1, 
1921.) 

DerlymMon. — Code  civ.  proc.  (  3310,  without  change;  Ecferenco. — Pees  of  coroners  regulated,  L.  1873,  ch, 
originally  revised  from  R.  S..  pt.  3,  ch.  10,  tit.  3,  (  39;  833,  as  am.  by  L.  1874,  ch.  535.  L.  1878.  ch.  286,  L.  1900. 
L.  1873,  oh.  833.  ch.  763,  L.  1904,  ch.  119,  L.  1909.  ch.  16;.  county  L,  f  240. 

subd.  10. 

§  1661.  Fees  of  county  treasurer  and  of  chamberlain  of  city  of  New  York. 

A  coimty  treasurer,  or,  in  the  city  and  county  of  New  York,  the  chamberlain,  is  en- 
titled for  the  services  specified  in  this  section  to  the  following  fees: 

1.  For  receiving  money  paid  into  court,  one-half  of  one  per  centum  upon  the  sum  so 
received. 

2.  For  paying  out  the  same,  one-half  of  one  per  centum  upon  the  sum  so  paid  out. 

3.  For  investing  money,  pursuant  to  the  diirection  of  a  court,  one-half  of  one  per  centum 
upon  the  sum  invested,  not  exceeding  two  hundred  follars,  and  one^  quarter  of  one  per 
centum  upon  the  excess  over  two  hundred  dollars. 

4.  For  receiving  the  interest  upon  an  investment  and  paying  the  same  to  the  person 
entitled  thereto,  one-half  of  one  per  centum  upon  the  interest  so  received  and  paid. 
(Original  §  1523  thus  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

Derivmtton. — Code  dv.  proc.,  1 3321,  without  change;  originally  revised  from  R.  S.,  pt.  3,  ch.  10,  tit.  3,  (  30,  in 
part;  L.  1849,  ch.  357. 

§  1662.  Fees  of  officer  for  oath  or  acknowledgment. 

Any  officer  authorized  to  perform  the  services  specified  in  this  section  and  to  receive 
fees  therefor  is  entitled  to  the  following  fees: 

1.  For  administering  an  oath  or  affirmation,  and  certifying  the  same  when  required, 
except  where  another  fee  is  specially  prescribed  by  statute,  twelve  cents. 

2.  For  taking  and  certif3ring  the  acknowledgment  or  proof  of  the  execution  of  a  written 
instrument;  by  one  person,  twenty-five  cents;  and  by. each  additional  person,  twelve 
cents;  for  swearing  each  witness  thereto,  six  cents.  (Original  §  1524  thus  renumbered 
by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

DertTfttton. — Code  dv.  proc.,  f  3298.   The  sectioQ  has         Employee  in  district  ftttomey's  olBee. — Menbaoh 
also  been  included  in  public  officers  law  aa  {  68a.    §  3298.      v.  Mayor,  163  N.  Y.  16. 
originally  revised  from  R.  S.,  pt.  3,  oh.  10.  tit  3,  (  28,  in 
part;  L.  1847.  ch.  339;  L.  1840,  ch.  238,  §  2. 

§  1663.  Fees  of  officer  for  certification  or  ezemplificatioii. 

Whenever  there  shall  be  presented  to  any  public  officer  for  certification  or  exemplifi- 
cation a  previously  prepared  legibly  typewritten  or  printed  copy  of  any  document,  paper, 
book  or  record  in  such  officer's  custody,  the  fees  in  such  case  for  certification  or  exempli- 
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fication  shall  be  at  the  rate  of  three  cents  for  each  folio;  but  the  mmimuin  total  charge 
for  certification  or  exemplification  in  all  cases  shall  be  twenty-five  cents.  (Original 
§  1525  thus  renumbered  by  L.  1921,  ch.  199,  in  eflFect  Oct.  1,  1921.) 

Derivation. — Code  civ  proc.,  {  3305a,  as  added  by  L.  1914  ch.  .345.  This  section  has  also  been  nduded  in 
publ  0  officexB  law  as  {  60a. 

§  1664.  Fees  and  expenses  of  officer  to  be  paid  before  transmission  of  paper. 

Each  provision  of  law  requiring  a  judge,  clerk  or  other  officer  to  transmit  a  paper  to 
another  officer,  for  the  benefit  of  a  party,  is  to  be  construed  as  requiring  the  transmission 
only  at  the  request  of  the  person  so  to  be  benefited,  and  upon  payment  by  him  of  the 
fees  allowed  by  law  for  the  paper  transmitted,  or  any  copy  or  certificate  connected  there- 
with,  and  the  expenses  specified  in  section  sixty-eight  of  the  public  officers  law.  (Original 
§  1526  thus  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

DerlYmtlon.— <>>de  civ  proc..  {  8292.  without  change  of  substance  -.originally  revised  from  L.  1876  ,ch.  449,  $  12. 

§  1665.  Taxation  of  officer's  fees. 

Each  county  clerk  or  register  of  deeds  who  claims  any  fees  by  virtue  of  his  office,  and 
each  sheriff  or  coroner  who,  upon  the  collection  of  an  execution,  or  the  settlement  either 
before  or  after  judgment  of  an  action  or  a  special  proceeding,  claims  any  fees  which  have 
not  been  taxed,  must  cause  them  to  be  taxed  within  the  county,  by  a  justice  of  the  su- 
preme court  or  the  county  judge,  upon  the  written  demand  of  the  person  liable  to  pay 
the  same  and  upon  notice  to  the  person  making  the  demand.  After  such  a  demand  is 
made,  the  officer  cannot  collect  his  fees  until  they  have  been  so  taxed.  (Original  §  1527 
thus  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

DerlYmtloii. — Code    or.    proo..  {  3287,   as  am.    by  Fees  of  sheriff. — Matter  of  Tamsen,  23  App  Div.  389. 

L.  1805.  ch.  946,  without  change;  oricmally  revised  from  58  N.  Y.  Supp.  313;  Hall  v.  U.  S.  Reflector  Co..  31  Hun 

R.  8.,  pt.  3.  ch.  10.  tit.  6.  U  1, 3:  L.  1844.  ch.  127.  H  2,  3.  609;  Van  Qelder  v.  HaUenbeek,  46  Hun  432. 

AppUemtloik.— Fhilippme  vegetable  Oil  Co.  v.  Pitou.  Appeal.— Matter  of  Howe.  66  App.  Div.  7.  72  N.  Y. 

106  Miac.  634.  173  N.  Y.  Supp.  812.  BuPp.  866;  Mallory  y.  Bowe.  5  Civ.  Proc.  Rep.  241. 


§  1666.  Effect  of  article  on  special  statute. 

This  article  does  not  affect  any  provision  elsewhere  in  this  act,  or  in  any  other  statute 
remaining  unrepealed  after  this  act  takes  effect,  whereby  fees  or  commissions  are  specially 
regulated  or  fixed  in  a  particular  case,  otherwise  than  as  prescribed  herein.  (Original 
§  1528  thus  renumbered  by  L.  1921,  ch.  199,  in  eflFect  Oct.  1,  1921.) 

l>erlYmttfMi« — Substitute  for  oode  dv.  proc..  {3330.         la  geiMffal. — ^Woodruff  v.  Imperial  F.  Iqji.  Co.    90 
Code  oiy.  proc..  {  3331  omitted,  upon  the  theory  that  this      N.  Y.  522. 
is  a  contmvinc  statute,  without  effecting  changes  of 
substance  in  the  amount  of  costs,  fees,  etc. 

§  1667.  ^plication  of  article  to  criminal  action  or  proceeding. 

Except  as  otherwise  expressly  prescribed,  this  article  does  not  apply  to  a  service  ren- 
dered in  a  criminal  action  or  special  proceeding  in  a  court  or  before  an  officer.  (Original 
§  1529  thus  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

PwltaMoa.— Code  dv.  moe.,  \  3332,  without  change.  ImpropflT  cbaiCM  1^7  eoanty  clerk.— People  ex  rel. 

ApptteatlOiU— Mack  v.  City  of  Buffalo,  32  Misc.  330,  Hawley  v.  Howard.  152  App.  Div.  621,  137  N.  Y.  Supp. 
M  N.  Y.  Supp.  679L  496. 
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ARTICLE  90 

(Origixud  art.  89  thus  renumbered  by  L.  1921,  ch.  199.  in  effect  Oct.  1,  1921. 

Saving  clauses;  repeals;  when  to  take  effect 

Sec.  1568.  Act  to  apply  to  actions  and  proceedings  hereafter  commenced. 

1569.  Pending  actions  and  prooeedongs. 

1570.  Pending  proceedings  begun  by  state  writ. 
1671.  Write  heretofore  abolished. 

1572.  Application  of  certain  provimons  to  various  courto.. 

1572-a.  Effect  given  statutoiy  references  to  code  of  civil  procedure. 

1573.  Existing  rights  preserved. 

1574.  Posting  or  publication  under  special  statutes. . 

1576.  Spedal  statutes  applicable  to  actions  agunst  the  city  of  New  York. 

1576.  Term  and  tenure  of  office. 

1577.  Repeal  of  code  of  civi]  procedure. 

1578.  When  act  takes  effect. 

§  1568.  Act  to  apply  to  actions  and  proceedings  hereafter  commenced. 

This  act  shall  apply  to  all  actions  and  special  proceedings  hereafter  commenced.  In 
determining  whether  the  action  or  special  proceeding  has  been  commenced,  for  the  pur- 
pose of  applying  thereto  the  provisions  of  this  act,  the  action  or  proceeding  shall  not 
be  deemed  to  have  been  commenced  in  either  of  the  following  cases: 

1.  If,  before  this  act  takes  efifect,  a  summons  in  an  action,  or  a  citation  issued  from  a 
surrogate's  court,  has  been  served  upon  one  or  niore,  but  not  upon  all  of  the  persons  to 
be  served; 

2.  An  order  for  the  service  of  a  summons  by  publication  has  been  made,  but  service 
thereunder  has  not  been  completed; 

3.  If,  in  a  special  proceeding,  elsewhere  than  in  the  surrogate's  court,  the  petilion  or 
other  papers  upon  which  the  first  order,  process  or  other  mandate  may  be  made  or  issued, 
has  not  been  presented.  (Original  §  1530  thus  renumbered  by  L.  1921,  ch.  199,  in  effect 
Oct.  1,  1921.) 

DerlYitlon.— See  Code  civ.  proc.,  S  3348.  Sappieinentory  nroeeedliigs. — ^Matter  of  Dorfman, 

v.  Jacobs.  100  Misc.  502,  165  N.  Y.  Supp.  403. 

§  1569.  Pending  actions  and  proceedings. 

Proceedings  pursuant  to  law  in  an  action  or  special  proceeding  taken  prior  to  the  time 
this  act  takes  effect  shall  not  be  rendered  ineffectual  or  impaired  by  this  act  or  by  the 
repeal  thereby  of  any  provision  of  the  code  of  civil  procedure,  unless  otherwise  expressed, 
and  subsequent  proceedings  in  such  action  or  special  proceeding  must  be  conducted  in 
accordance  with  the  laws  in  force  on  the  day  before  this  act  takes  effect,  except  as  other- 
wise provided  in  this  article,  and  except  that  the  court  or  judge  may  apply  thereto,  in 
the  interest  of  justice,  any  remedial  provision  of  this  act  not  inconsistent  with  the  pro- 
ceedings theretofore  had  or  taken  in  such  action  or  special  proceeding.  The  provisions 
of  article  nine  of  this  act  are  expressly  made  applicable  to  pending  actions  and  proceed- 
ings.   (Origmal  §  1531  thus  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

Derlf»tlon«— See  code  dv.  proc,  M  3349,  3352.  Motion  to  Yicate  order  of  arrwt  after  aet  took 

*«  Remedial    proYlslon"   defined. — MacDonald   v.  effect.— Auditore  v.  Cantansaro  (1921),  117  Misc.  253, 

Wills  4  Co.  (1921),  199  App.  Div.  203,  191  N.  Y.  Supp.  192  N.  Y.  Supp.  191. 

566.  Motion  granted   In  action   for  rent. — Stem  v. 

mscovery  and  Inspection.— Bell  v.  Gilbert  Paper  Zeno  (1921),  116  Misc.  661,  191  N.  Y.  Supp.  298. 

Co.    (1922),  117  Misc.  610. 

§  1570.  Pending  proceedings  begun  by  state  writ. 

The  substitution,  by  this  act,  of  an  order  in  place  of  a  state  writ  shall  not  impair 
a  proceeding  now  pending,  begun  by  such  a  writ;  but  further  proceedings  therein,  so 
far  as  practicable,  shall  be  in  accordance  with  the  provisions  of  this  act,  as  though  the 
proceedings  were  begun  by  an  order.  (Original  §  1532  thus  renumbered  by  L.  1921,  ch. 
199,  in  effect  Oct.  1,  1921.) 

Derivation. — New. 

§  1571.  Writs  heretofore  abolished. 

The  omission  from  this  act  of  reference  to  a  writ  heretofore  abolished  shall  not  be 
deemed  to  revive  such  writ.  (Original  §  1533  thus  renumbered  by  L.  1921,  ch.  199,  in 
effect  Oct.  1,  1921.) 

Derlfatlon. — Proposed  by  reason  of  the  omission  of        AppUeatlon. — ^Herring  v.  N.  Y.,  L.  E.  &  W.  R.  Co., 
code  ciy.  proc.,  {{  1293,  1983.  and  the  sentence  of  {  21(X)     105N.  Y.  340. 
abolidunc  the  writ  of  consultation. 

§  1572.  Application  of  certain  provisions  to  various  courts. 

A  provision  of  this  act  which  is  a  substantial  re-enactment  of  a  provision  of  the  code 
of  civil  procedure 'which,  by  the  terms  of  such  code,  was  expressly  made  applicable  to  a 
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specified  court  or  courts,  ehaH  he  applicable  to  tlie  same  court  or  courts  in  the  same 
manner  and  to  the  same  extent  as  the  former  provision.  (OrigiDal  §  1534  thus  renumbered 
by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

Dcrtn  Hon.— Coda  st.  proo.,  f  3M7.  in  put. 

§  1672-a.  Effect  given  statutory  references  to  code  of  dvil  procedure. 

A  reference  in  any  statute  to  the  code  of  civil  procedure  or  to  any  proviaion  thereof  shall  be 
deemed  to  be  a  reference  according  to  the  fair  intendment  thereof  to  the  civil  practice  act 
or  to  a  corresponding  provision  thereof  or  of  any  other  statute  enacted  or  rule  of  court  adapted 
in  the  years  nineteen  hundred  and  twenty  or  nineteen  hundred  and  twenty-one  in  connection 
with  or  by  reason  of  the  repeal  of  such  code.  (Added  by  L.  1922,  ch.  86,  in  effect  March  7, 
1922.) 

g  1673.  Existing  rights  preserved. 

The  provifflons  of  this  act,  or  tiie  repeal  of  any  provision  of  the  code  of  civil  procedure 
thereby,  shall  not  affect  or  impair  any  act  done  or  right  accrued  or  acquired,  or  any 
liability,  penalty,  forfeiture  or  punishment  incurred  or  imposed,  or  any  limitation  or  de- 
fense accrued  or  established,  prior  te  its  enactment,  but  the  same  may  be  asserted,  en- 
forced, prosecuted  or  inflicted  in  the  same  manner  and  to  the  same  extent  as  if  this  act 
had  not  been  passed.  (Original  §  1535  thus  renumbered  by  L.  1921,  ch.  199,  in  effect 
Oct.  1,  1921.) 
DarlTstlan.— 3m  tt>d«  my.  proc.,  |  3393.  Hattmi  to  neMe  order  at  Mmt  tflw  Mt  took 

Application.— RiKhel  v.  Gerken  (1031),  19e  App.  aCeet.— Auditors  v.  CuUnuro  (leSIJ.  117  Mite.  253. 
Div.  593. 

§  1674.  Posting  or  publication  under  special  statutes. 

Each  proviflion  of  this  act,  requiring. the  publication  of  a  summons,  notice,  or  other 
paper,  in  one  or  more  newspapers,  or  authorizing  or  requiring  a  court,  or  a  judge,  to 
designate  one  or  more  newspapers,  in  which  such  a  publication  must  be  made,  or  requiring 
the  posting  of  a  notice  or  otiier  paper,  is  te  be  construed  as  not  affecting  any  special 
provision  of  the  statutes,  reni«ning  unrepealed  after  the  fonner  provision  takes  effect, 
prescribing  otte  or  more  particular  newspapers,  in  which  such  a  publication  must  or  may 
be  made,  or  one  or  more  particular  places  in  which  notices  or  other  legal  papers  must 
or  may  be  posted,  in  a  particular  locahty,  or  in  a  particular  case.  (Original  £  1536  thus 
renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

Derlntlon.— Cods  siT.  proc  13340.  without  ahuce. 

§  1676.  Special  statutes  applicable  to  actions  against  the  city  of  New  York. 

Each  proviuon  of  this  act  is  to  be  construed  as  not  affecting  any  special  provision  of 
the  statutes,  remaining  unrepealed  after  the  former  provision  takes  effect,  wliich  is 
apphcable  eitclusively  to  an  action  against  the  mayor,  aldermen,  and  commonalty  of 
the  city  of  New  York,  including  the  recovery,  entry,  and  collection  of  a  judgment  in 
such  an  action.  (Original  (  1537  thus  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1. 
1921,) 

DorlTKtIOD.— Codt  eir  pioo.,  t  3341.  without  cbiin|«. 

§  1676.  Term  and  tenure  M  office. 

This  act  shall  not  effect  the  title  or  tenure  to  any  office  or  employment  or  the  salary 
or  emoluments  thereof,  but  the  same  shall  continue  as  heretofore  until  modified  or  abol- 
ished.    (Original  §  1538  thus  renumbered  by  L.  1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

DvriTatlan.— Sh  sods  dr    pnw.,  i33H. 

§  1677.  Repeat  of  code  of  civil  procedure. 

Chapter  four  hundred  and  forty-eight  of  the  laws  of  eighteen  hundred  and  seventy- 
six,  chapter  one  hundred  4nd  seventy-e^t  of  the  laws  of  eighteen  hundred  and  eighty, 
and  all  statutes  amendatory  thereof  and  supplementary  thereto,  which  constitute  the 
code  of  ci^-il  procedure,  are  hereby  repealed.  (Original  §  1539  thus  renumbered  by  L. 
1921,  ch.  199,  in  effect  Oct.  1,  1921.) 

§  1678.  When  act  takes  effect. 

This  act  shall  take  effect  on  October  first,  nineteen  hundred  and  twenty-one.  (Original 
S  1540  thus  renumbered  and  amended  by  L.  1921,  ch.  199,  in  effect  Oct.  I,  1921.) 

Ths  unsDdmBDt  ot  1021  postponed  ths  tnklaa  sSsst  ol  this  sst  from  April  IG  to  Ootobn  1,  1S21, 
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Wtitnmttm  an  to  leetlMit 
Abaadonment. 

ideading,  by  order  of  court  for  failure  to  file 100 

replevin,  daim  to  chattels  not  replevied 1117 

spouBe,  ground  for  separation 1161 

summons,  by  order  of  court  on  failure  to  file 100 

Abat«m0nt  and  continuanee. 

I.  Abatement. 

action  against  partnership  using  name  of  deceased  person  named  as  defendant 223 

where  cause  survives  or  continues ^ 82 

adjournment  of  tenn  of  court 92 

applicability  of  Civil  Practice  Act  where  special  provision  made  by  law 91 

death  of  party  after  verdict,  etc 478 

plaintiff,  by  order  of  court  on 88 

public  <^cer,  receiver,  or  trustee  fay  whom  action  commenced 90 

extension  of  time  in  which  action  will  abate  unless  continued  by  proper  parties 99 

failure  of  tenn  of  court 92 

limitation  of  action,  effect  of  abatement  of  action  on  defense  or  counterclaim 26 

marriage  of  plaintiff,  by  order  of  court  on 88 

notice  of  pendency,  cancelation  on 123 

order  of  court  on  death  or  marriage  of  plaintiff  by 88 

personal  injury  actions,  death  of  party  alter  verdict,  etc 89 

reversal  on  question  of  law 89 

place  of  holding  term  of  court,  change  of 92 

removal  of  public  ofilcer,  receiver  or  trustee  by  whom  action  commenced 90 

reversal  on  questions  of  law  in  personal  injuiy  actions  where  party  dies  alter  verdict,  etc.  89 

seduction,  death  of  father 89 

special  proceedings,  where  right  to  relief  survives  or  continues 82 

time  for  holding  term  of  court,  change  of 92 

warrant  of  attachment,  abatement  as  annulling 7 

II.  Continuance. 

cross  actions  against  representative  or  successor  of  deceased  defendant 87 

death  of  one  of  several  parties 85 

party  jointly  liable 86 

party  jointly  liable  on  contract,  bringing  in  representative 85 

sole  party 84 

or  marriage  of  plaintiff,  order  of  court  continuing  action  by  proper  parties 88 

or  marriage  of  plaintiff,  time  within  which  action  must  be  continued  by  proper  parties  88 

devolution  of  liability,  on 83 

extennon  of  time  in  which  to  make  supplemoital  complaint 99 

to  continue  on  death  or  disability  of  party 99 

jointly  liable,  death  of  party 85 

notice  of  revival  of  action  or  proceeding,  service 90-a 

personal  injury  actions,  death  of  party  after  verdict,  etc 89 

replevin,  on  death  of  either  party 1131 

representative  of  deceased  sole  party,  by  or  against 84 

or  successor  of  deceased  party,  proceeding  to  bring  in 87 

seduction,  sturvival  to  mother  on  death  of  father 89 

successor  of  deceased  party,  bringing  in  where  part  only  or  one  or  more  causes  only  survive  86 

effect  of  continuance  of  action  by  or  against  others 86 

successor  of  public  officer,  receiver  or  trustee,  continuance  of  action  on  death  or  removal  90 

survival  of  one  or  more  distinct  causes  only  on  death  of  party,  continuance  as  to  others  86 
part  only  of  cause  of  action,  continuance  without  bringing  in  successor  of  deceased 

party 86 

part  only  of  cause  on  death  of  one  or  more  parties,  continuance  as  to  others 86 

surviving  party,  by  or  against 85 

transfer  of  interest,  on 83 

Abbreviation. 

rifl^t  to  use  in  legal  papers (Rules  Civ.  Pr.,  10). 

*  NOTB. — Material  transferred  in  1920  from  the  Code  of  Civil  Procedure  to  the  consolidated  laws  has 
been  indexed  at  the  end  of  each  title  or  sub-title,  and  reference  given  to  the  sections  of  the  laws.  A 
duplicate  index  to  the  Rules  of  Civil  Practice  has  been  worked  into  this  index  and  the  references  given 
are  to  the  rules. 
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AbBontMS.    See  &Uo  Noa-Reaideat  and  paiticuUr  titles. 

totionB  agUDBt.  service  of  (RimmoDa  or  penoa  dcaigaated  to  rooAiva 227 

Utpearanoe  of  absentee  infant  defendant,  time  irithln  wliioh  to  Appeni  wli«re  rammoii*  avred 

on  guMdi«n  ad  liteni 23B 

death,  pretumption  fTom  absence UI 

attachment  in  actions  agunst 903 

depodtions 288 

infftnt  defendant,  appointment  of  tamporaiy  gnanliaB  ad  litem 208 

■Kgpe  of  summons  on  guardian  od  litem 224 

limitation  of  actions,  commencement  of  period 19 

portilJon,  inreetment  of  share  of  proceeds lOM 

summons,  service  by  publication 233 

witness.  tcBtimony  of  absentee  witness  cEven  at  former  trial,  admiMlbiUly  of 348 

Abltraet  CompsniM.    See  also  Title  Insurance  Compoaiea. 

searches  in  county  where  clerk's  office  is  salaried,  use  in  lieu  of  offinial  searobea. 385 

JUCoxmU  and  Moountlns.    See  also  Books;  Sunogate'a  Conrt  Act. 
I.  Actions  on  accOuat. 

accrual  of  action M 

affidavit  verifyins  copy  of  account,  by  whtao  mode 24$ 

oopy  of  account  delireied  to  defendant,  veiifiostion 244 

deliveiy  on  written  demand !i4S 

compulsory  reference  in  actioiis  Involving  long  aoeount 4M 

evidenoe,  right  to  give  eridence  of  aoeount  wheie  [daintiS  falls  to  dfiivec  oopy  to  de- 
fendant on  demand 24S 

further  account,  delivery  on  order  of  oourt  or  judge 240 

items  of,  necessity  for  pleading 246 

hjnitation  of  actions,  accrual '. 66 

reference  of  actions  involving  long  account,  compulsory 466 

verification  of  oopy  of  account  delivered  to  defendant 246 

II.  Accounting  in  action. 

compulsory  reference  to  take  account 467 

oosts  on  refetenoe  to  take 1486 

executions  agunst  earaioga  or  inooroe,  du^  of  dieiiS  to  aomunt OSS 

fiduciary  on  application  of  sure^  for  discharge 168 

receiver  of  prooerty,  neoessi^  for  notifying  sureties 976 

refOTee,  power  to  take 469 

right  of  surety  to  file 155 

m.  Accounting  in  Supreme  Court  of  oommitlee  of  iacontpetent. 

proceeds  of  sale  of  real  property 1403 

aonual  examination  of  accounts  and  inventory 1379 

anniial  .inveatoiy  and  account 1378 

death  of  incsmpetent,  final  aoeount  on 1383 

disobedience  of  order  requiring  Shng  of  annual  account,  etc 1379 

expense  where  examination  made  by  direction  of  oounty  judge,  how  paid. 1379 

failure  to  file  annual  account,  etc..  order  of  court  directing  fifing 1879 

fltial  account,  provieion  regulating 1381 

Intermediate  j  udioial  aocounting,  provision  regulating 1381 

inventory  and  account,  order  directing  fuller 1379 

removal  of  committee  for  disobedience  of  order  direeting  filing  ot  annual  account,  in- 
ventory, etc 1380 

AtknawlaAgmaat.    See  also  particular  titiee. 

assignment  ot  judgment,  acknowledgment  by  assignor 633 

certificate  of  ooknoirledgQient  to  conveyance,  ooacliuiveDeat  ol 384 

oonsent  to  payment  of  money  out  of  court (Rules  Civ.  Pr.,  31) 

convoyanoe,  admisdbility  in  evidence  where  duly  oaknowledgad  and  proved 364 

proved  by  interested  or  incompetent  witnesa,  admissibility  in  evidence 384 

designation  by  resident  of  person  to  receive  summons 227 

evidenoe,  admissibility  of  instrument  acknowledged  or  proved  and  certified 386 

ooncluiivenees  of  certificate  of  ackno^edgment  to  conveyance 384 

fees  for  tatdng  and  certifyiag 1502 

instrument  acknowledged  or  proved  and  certified,  admiasitiility  in  evidence 880 

limitation  of  actions,  acknowledgment  as  tolling  of  statute S9 


submission  ot  controversy  upon  agreed  facte 

tolling  statute  of  limitations,  acknowledgment  of  port  of  indebtedneaa  recovered  by  judgment 

Actfam  to  rtCOTOr  ctutttsll.    See  Replevin. 

Action  to  rooOTOr  raal  propertr.    See  Ejectment,  Summary  Proceedings  to  Dispossess. 
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ActioilB.   See  also  Abatement  and  Continuance,  Poor  Persons,  Preferences,  and  particular  titles. 
I.  In  general. 

"action"  as  including  special  proceeding  for  pufi>08es  of  limitation  of  action 10 

as  referring  to  civil  action 7 

"civil  action"  de6ned 6 

classification  as  civil  and  criminal 4 

definition 4 

distinction  between  action  at  law  and  suits  in  equity  abolished 8 

forms  of  dvil  action 8 

"judgment  creditor's  action"  defined 7 

timitation  of  action,  "action"  as  including  special  proceeding 10 

mistiUces,  omissions,  d^ects  and  irregularities,  disregarding  non-prejudicial 106 

correcting  or  supplying 106 

parties  to,  how  designated 191 

stay  of  proceedings,  by  whom  and  terms  upon  which  granted 167 

length  on  ex  parte  application  to  judge  out  of  court « 109 

civil  action  defined (Gen.  Const.  L.,  1 16-a) 

definition (Gen.  Const.  L.,  |  11-a) 

vexatious  suits,  criminal  and  civil  liability  for  bringing (Civ.  R.  L.,  1 70) 

II.  Capacity  to  Sue.    See  Parties. 

III.  Commencement. 

application  of  Civil  Practice  Act,  for  purposes  of 1608 

attempt  to  commence  actions,  requisite 17 

as  equivalent  to  commencement  for  purpose?  of  timitation  of  actions 17,  18 

authority  to  commence  action,  notice  of  application 114 

extension  of  time 00 

limitations  of  action,  service  of  summons  on  any  defendant  as  commencement 10 

replevin,  seizure  of  chattel  as  equivalent  to  commencement 1002 

service  of  summons,  by 218 

IV.  Joinder  of  Causes.    See  Pleading. 

y.  Consolidation  of  Actions.    See  Consolidation. 
VI.  Severance.    See  Severance  of  Actions. 
VII.  Ancillary  to  Other  Actions  and  Remedies. 

attachment,  action  by  plaintiff  in  aid  of 043 

discovery  in  aid  of  prosecution  or  defense  of  another  action  abolished 346 

sherifF  in  aid  of  attachment 022 

VIIL  Official  Acts  and  Omissions. 

replevin,  action  by  claimant  against  sheriff  after  delivery  to  plaintiff 1108 

IX.  Bonds  and  Undertakings. 

bail,  action  as  only  remedy  for  failure  to  comply  with  undertaking 870 

defenses  in  actions  against . .  / 873 

for  disdiarge  from  civO  arrest,  against ^ 870-871 

bond  to  people  or  public  officer  for  benefit  of  party 160 

damages  recoverable  in  action  on  penal  bond 160 

injunction,  persons  who  may  bring  action  on  imdertaking .' 800 

p^ial  bonds 160 

X,  Authorised  by  Civil  Practice  Act. 

1.  Torts. 

subpoena,  damages  and  penalty  for  disobeying 406 

vexatious  suit,  damages  in  action  for  suing  in  name  of  another (Civ.  R.  L.,  1 71) 

2.  Contractual  and  Quasi  Contractual. 

contribution  between  different  defendants  where  property  of  one  sold  under  execution    768 

conveyance  by  infant  or  incompetent  person,  compelling 1886,  1386 

damages  to  person  entitied  to  office  usurped 1214 

drawer  or  indoraer  against  principal  for  costs  and  expenses  in  prosecuting  or  defend- 
ing action 1601 

ejectment,  actions  against  purchaser  from  defendant  for  damages  for  withholding. .   1008 

execution  sale,  recovery  of  purchase  money  by  evicted  purchaser 760 

executor  or  adbministrator  against  beneficiary  to  recover  costs  and  expenses  in  prose- 
cuting or  defending  action 1601 

toint  debtors,  action  to  charge  those  not  summoned  in  previous  suits 1186 

surety  against  benefidaiy  to  recover  oosts  and  expenses 1601 

trustee  against  beneficiary  to  recover  costs  and  expenses  in  prosecuting  or  defending 

action 1601 

Allditional  alkywancas.    See  Attachment;  Costo;  Foreclosure;  Partition;  Sale  of  Real  Property. 

Addrws. 

endorsing  attorney's  address  on  papers (Rules  Civ.  Pr.,  11) 

AdJounmiiOlit.    See  also  particular  tities. 

abatement  of  action  on  adjournment  of  term  of  court 02 

action  triable  by  court,  adjournment  of  term  on  stipulation  to  place  other  than  court  house. .  437 

arbitration,  hearing  on 1461 
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Adjourmnent — Continued. 

eontinuance  of  special  proceedings  before  substituted  officer,  adjourned  day  as  day  specified 

in  original  notice 94 

costs,  fees  and  disbursements  payable  as  condition  to  granting  adjournment  of  trial 1516 

deposition,  examination (Rules  Civ.  Pr.,  127) 

incompetent  person,  hearing  for  appointment  of  committee 1360 

justification  of  bail,  examination 854 

notice  of  adjournment  of  term  to  place  other  than  court  house 437 

referee  in  proceedings  to  perpetuate  testimony  as  to  title  to  realty,  power  to  adjourn 319 

power 469 

sale  of  real  property 986 

special  term  to  chambers,  trial  of  action  which  was  upon  calendar 438 

supplementary  proceedings,  hearing 790 

trial,  adjournment  to  place  other  than  court  house  on  stipulation  in  action  triable  by  court. .  437 

Admeasurement  of  dower.   See  Dower. 

Administrators..    See  Executors  and  Administrators;  Surrogates'  Court  Act. 

Administrators  de  bonis  non.    See  Executors  and  Administrators;  Surrogates'  Court  Act. 

Administrators  Witll  will  annexed.     See  Executors  and  Administrators;  Surrogates'  Court 
Act. 

Admiralty.    See  also  Vessels. 

record  of  conveyance  or  mortgage  of  vessels  as  evidence 402 

Admissions.    See  also  particular  titles. 
I.  In  general. 

aggregate  corporation,  by  members  of 840 

counterclaim,  judgment  for  pl:<intiff  where  no  defense  interposed 488 

jaigment,  entering  on  admission  of  parties  at  auy  stage  of  action  or  appeal 476 

member  of  aggregate  corporation,  admisability  against  corporation 340 

pleadings,  failure  to  deny  allegations  in ^. 243 

II.  Facts  for  Purpose  of  Pending  Cause. 

amendment  of  admission  of  facts  on  demand 323 

demand  for  admission  of 328 

effect  of  admitting  facts  upon  demand 323 

expenses  incurred  in  proving  facts  which  opposite  party  refuses  to  admit 323 

liability  of  party  refusing  to  admit  facts  on  demand 323 

partial  judgment  waere  part  of  pliintiff's  claim  admitted  in  action  on  contract  er  judg- 
ment  (Rules  Civ.  Pr..  114) 

refusal  to  admit,  effect  of 323 

time  for  service  of  notice  of  demand  for  admission  of  facts 323 

withdrawal  of  admissioa  of  facts  made  on  demand 323 

III.  Genuineness  of  paper  for  purposes  of  action. 

demand  before  trial  for  written  admission 322 

effect  of  failure  to  admit 322 

expenses  incurred  in  proving  genuineness  of  paper  where  opposite  party  refuses  to  admit 

genuineness 322 

liability  of  opposite  partyfor  refusal  to  aimit  gen  linenass  of  paper  on  demand 322 

Adquod  damnum. 

Writ  of  assessnuent  of  damages  substitated  for.    See  Assessment  of  Damages. 

Adultery.    See  Divorce. 

Adverse  possession.    See  also  Limitation  of  Actions. 

ejectment  by  grantee  in  name  of  grantor  of  land  held  adversely 994 

extent  of  property  held  adversely  under  claim  of  title  not  written 39 

landlord  and  tenant,  presumption  of  continuance  of  relation  of A 41 

possession  and  occupation  under  written  instrument  or  judgment,  what  constitutes 38 

presumption  of  continuation  of  relation  of  landlord  and  tenant 41 

property  held  under  claim  of  title  not  written,  exteat  of  property  held  adversely 39 

under  written  instrument  or  judgment  possession  of  one  lot  as  possession  of  others 37 

written  instrument,  what  constitutes  under 37 

Advertisement.    See  also  Publication. 

fees  of  printers '. 1533 

publication,  proof  of  by  affidavit  of  printer  or  publisher  of  newspaper 370 

Affidavits.    See  also  particular  ittles. 

acceptance  of  offer  of  judgment  made  by  attorney,  affidavit  of  attorney 179 

account,  affidavit  verifying  copy  of  account  delivered  to  defendant  in  action  on 246 
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Affldftviti— Continued. 

ftDSwering  affidavits  on  motioii,  Decesaity  for  and  time  of  servioe 117 

arrest,  verified  complaint  on  application  for  order  of  arrest  as  affidavit 834 

attachment,  affidavit  of  appraisers  of  domestio  vessel  on  daim  of  third  person 929 

bills  and  notes,  non-^aoceptance  or  non-payment,  affidavit  that  party  did  not  receive  notice 

as  overcoming  notary  certificate  of  protest -, 368 

board,  power  to  acquire  information  by 358 

o(»nmittees,  power  to  acquire  information  by 368 

definition 7 

dbdosure  in  aid  of  discovery,  affidavit  of 328 

discovery,  disclosure  by  party  in  aid,  application  for 328 

injunction,  verified  answer  on  motion  to  vacate 901 

inspection,  disclosure  by  party  in  aid,  application  for 328 

interpleader  in  pending  action 287 

substituting  or  bringing  in  adverse  claimant 287 

judgment  by  default,  application  for 486 

motion,  answering  affidavit,  necessity  for  and  time  of  service 117 

for  new  bearing  after  trial  of  specific  questions  by  referee,  on 656 

newspaper,  effect  of  affidavit  of  printer  or  publisher  of  publication  of  notice 870 

notice,  affidavits  of  person  serving,  posting  or  affixing  as  presumptive  evidence  where  he  is 

not  available  as  witness 371 

affidavit  by  person  since  deceased,  showing  service,  posting  or  affixing,  effect  of 371 

offer  of  judgment  made  by  attorney,  affidavit  by  attorney 179 

officer,  presumptive  evidence  of  facts  stated  taerein 367 

petition  as  substitute  in  institution  of  proceedings 119 

printer  or  publisher  of  newspaper  to  publication  of  notice,  effect  of 370 

protest,  non-receipt  of  notice  of  bill  or  note,  effect  of 368 

publication,  where  newspapers  of  proper  county  refuse  to  publish  notice 147 

replevin,  affidavit  by  agent  or  attorney 1110 

by  defendant  for  return  of  chattel 1103 

of  daimant  to  property 1107 

required  for  requisition 1096 

service  on  motion (Rules  Civ.  Pr.,  64) 

summons,  service  by  publication,  affidavit  on  which  order  founded 232 

use  in  any  court  or  before  any  officer  or  other  person 357 

verification,  form (Rules  CJiv.  Pr.,  100) 

verified  answer  on  motion  for  injunction  or  to  vacate 901 

pleading,  petition  or  answer  as  affidavit 7 

who  may  take 367,  368 

without  state,  certificate  of  official  character  of  officer  and  genuineness  of  signature 359 

who  may  take 359 

AfflrmatlonB.    See  Oaths  and  Affirmations. 

AgB*    See  also  Quardians;  Infants. 

annuUment  of  marriage  where  party  under  age  of  consent 1132-1133 

determination  by  court  or  jury  of  age  of  child  by  inspection 334 

jurisdiction  of  person  becoming  imbedle  from  old  age 1356 

opinion  of  physician  after  examination 334 

production  and  exhibition  of  child  for  purpose  of  proving  age 334 

summons,  affidavit  of  proof  of  service  to  state  age (Rules  Civ.  Pr.,  63) 

minimum  age  of  person  serving 220 

Agmtm    Ste  also  Principal  and  Agent. 

account,  affidavit  verifying  copy  of  account  delivered  to  defendant  in  action  on 246 

actions  by,  counterclaim  based  on  demand  against  principal,  right  to  interpose 267 

right  of  defendant  to  judgment  for  excess  over  plaintiff's  demand 267 

admission  by  agent  of  aggregate  corporation,  admissibility  of 340 

arrest  in  action  for  misappropriating  funds  or  property 826 

attachment,  false  statement  by  agent  to  secure  credit  as  ground 903 

counterclaim  based  on  demand  against  agent,  right  of  defendant  to 267 

replevin,  when  agent  may  make  affidavit  in 1110 

verification  of  pleadings (Rules  Civ.  Pr.,  99) 

i^graement.    See  Contracts. 

ikgrleultural  Uw. 

joinder  of  causes  of  action  for  penalties  under 268 

Albany. 

publishing  notice,  etc.,  in  newspaper  printed  in  where  printer  of  newspaper  in  proper  county 

refuses  to  publish  for  legal  fee 146 
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cocU  to  plaintiff  in  actian  in  aupreme  si 
except  for  lUDOunt  didmed, . 


:t  whii^  oould  hava  hem  brought  in  oouDty  a 


public  funda  recoveted  in  Botioc  by  atate,  applioatiOD  ' 


.  1474 

.   1228 


alien  enemy,  time  of  disslulity  as  part  of  time  limited 

AUnumr.    See  DivotM;  Sepamtion. 

AUo>WUU!«B.    See  Costa  and  particulai  titles. 

Ut.    See  alao  particular  titl««. 
n  of  facts  made  on  demand  before  trial  of  action 

appeal,  amendment  to  periect 

bringine;  !□  parties  by 

oomplaint  to  suetain  order  of  arrest 

dedaion  of  motion  addressed  to  pleading,  amendment  of  an*w«r  or  reply  of  right 

defects  and  irregularities  in  matters  of  form  or  piooeduia 

docket  of  judgment  kept  by  county  clerL 

fictitious  name  of  judgnieDt  debtor,  amendment  to  show  true  name 

habeas  corpus  and  certiorari  to  inquire  into  detention 1 

judgment  lor  money,  to  show  name  of  judgment  debtor . 

mandamus,  ratum  or  petition 1. 

mistakes,  omiasioas,  etc..  power  of  court  to  amend  prooeedinga  after  jiMlgineiit 

number  of  amendments  to  pleadings  that  may  be  made  of  course 

owisBioiis,  mistakes,  etc.,  power  of  apellate  court  to  amend  proceeding. 

order  made  in  special  proceedings  institiited  before  court  of  record  in  fint  and  Mcond  judicial 
district,  power  of  any  judge  of  court  to  make  ameudmeuta 

parties,  bringing  in  successor  of  deceased  defendant 

pleadings  after  decision  of  point  of  law  in  lower  or  qjpellate  court,  permission  a*  diMiretioD- 

ary  with  court 

amendment  of  course 

failure  to  answer  amended  pleading (Rules  Civ.  Pr.,  101) 

service  of  amended  pleading (Rule*  Civ.  Pr.,  101) 

striking  out  sham.  etc..  matter (Rules  Civ.  Pr.,  103) 

to  correct (Rules  Civ.  Pr.,  108) 

process  and  papers  in  actions  against  partnenhip  using  name  of  deceased  perton,  to  show 
name  of  real  defendant 

provisional  remedies,  order  or  warrant  and  recital*  therein  to  conform  to  new  pioofa  pioduoed 
OD  motion  to  vacate 

referee,  power  to  allow  ameadment  of  ei 

restoring  to  original  form  pleading  amended  for  delay . . 

service  of  amended  pleading (Rules  Cir.  Pr.,  101) 

striking  out  amended  pleadings  made  for  purpose  of  AeiAy 344 

terms  imposed  where  pleading  amended  for  delay 244 

time  within  which  pleadings  may  be  amended  of  course 244 

undertaking  in  civil  action \,, . . .      ISO 

unknown  defendant  designated  by  fictitious  name,  amendment  of  proceeding!  to  riww  true 

name 215 

variance  between  pleading  and  proof 434 

Amoricftn  eip«riaiicB  tabia  of  mortality. 

rule  for  determining  gross  sum  in  liau  of  income (Rules  Civ.  Pr.,  30) 

table  authorised  by  rules  of  civil  practice (following  Rules  Civ.  Pr.,  300) 

AnoUlaiy  aetlona.    See  Actions;  Attachment. 

AncUUry  ruardiam.    See  Surrogates'  Court  Act. 

Ancillwy  Irttara.    See  Suitogates' Court  Act. 


attachment,  sale  of 

exemption  of  domestic  »"'""i»  from  execution 

fees  of  abenff  where  levy  of  oceeution  made  on  live  animal. . 
replevin,  bill  of 
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wamnt  of  sttaohment 7 

ratontion  of  property  to  defendant 070 

AnnlhiTnent  of  marrlAgo.  See  Marriage. 

JjISWOr.    See  a]ao  Counterclaim,  Pleadings;  Verifioation  and  particular  titles. 
I.  In  general. 

admiMBon  of  allegation  by  failure  to  reply 243 

affidavit  as  including  verified  answer  in  special  proceeding 7 

affirmativtB  judgment  on  counterclaim,  necessity  for  demand 270 

allegations  in  verified  answer,  f ozm  of 276 

answer  as  equivalent  to  summons  when  served  on  n^w  parties  set  up  in  counterclaim.. . .     271 

appeatance  by 237 

appUeability  of  statutes  or  rules  to  verification  to  counterclaim. 240 

aiTQSt  of  defendant  before  answer,  time  within  which  aosweor  must  be  eerved 263 

bills  and  notes,  verified  answer  as  not  equivalent  to  affidavit  of  non-receipt  of  notice  of 

protest 36d 

co-defendant,  effect  on  right  of  plaintiff  of  demand  for  relief  against. . ! 264 

eonditions  pieeedent,  how  pleaded (Rules  Civ.  Pr.,  02) 

contents  generally 261 

costs  on  application  for  judgment  on  frivolous 1487 

eoonterelaim,  dismiBsal  for  defect  appearing  on  face (Rules  Civ.  Pr.,  100) 

defect  not  appearing  on  face (Rules  Civ.  Pr.,  110) 

right  to  plead  several 262 

demand  for  reUel  against  oonlefendant 264 

determinatiofi  of  motion  to  dinmias  counterdaiQ^  for  defect  not  iH;>pearing  on  face  of  answer 

(Rules  av.  Pr..  110) 

discovery  or  inspection,  striking  out  answer  for  refusal  to  obey  order 325 

failure  to  answer  amended  pleading,  effect (Rules  Civ.  Pr.,  101) 

incorporating  in  one  paragraph  allegations  of  another  by  reference.  .  (Rules  Civ.  Pr.,  00) 

JBsue  of  fact,  when  arises  on 422 

motion  addressed  to  complaint,  effect  of  service  of  answer  pending 282 

new  matter  to  which  reply  not  required  as  deemed  controverted t 243 

objections  to  complaint  in  point  of  law,  right  to  raise  in  answer 261 

only  pleading  on  part  of  defendant 260 

paragraphs,  dividing  answer  into  separate  paragraphs (Rules  Civ.  Pr.,  00) 

to  state  separate  allegations ^Rules  Civ.  Pr.,  00) 

several  causes  of  action,  requisites  of  answer  to  part  only 262 

sham  or  frivolous,  treating  pleading  as  nullity  or  allowing  new  pleading  to  be  served 

(Rules  Civ.  Pr.,  104) 
strikiug  out  for  disobedience  to  order  for  discovery  or  inspection 325 

in  action  on  contract  or  judgment  and  entering  summary  judgment 

(Rules  Civ.  Pr.,  113) 

sham,  etc.,  matter (Rules  Civ.  Pr.,  103) 

subscription (Rules  Civ.  Pr.,  01) 

sufficiency  of  complaint  in  point  of  law,  right  to  raise  in  answer 261 

summary  judgment  after  striking  out  in  action  on  contract  or  judgment 

(Rules  av.  Pr.,  113) 

n.  Denials  and  defenses. 

contributory  negligence,  necessity  for  pleading  and  proving  in  death  action 265 

defense  founded  on  barred  claim  to  real  property 34 

that  must  be  speoifieally  pleaded 242 

insufficient  in  law,  failure  to  raise  before  trial  as  waiver '  270 

denials,  effect  of  denial  of  facts (Rales  Civ.  Pr.,  00) 

in  verified  answer,  form  of 276 

repeating  or  incorporating  in  separate  defense  or  counterclaim  prohibited 

(Rules  Civ.  Pr.,  00) 

dilatory  defenses,  pleading - 251 

equitable  defenses  or  counterclaims,  right  to  plead 262 

judgment  or  determination,  how  pleaded (Rules  Civ.  Pr.,  05) 

limitation  of  actions,  discontinuance  or  abatement  of  action,  effect  on  counterclaim ....  26 

disabilities,  exclusion  of  period  from  time  limited  to  interpose  defense 43 

necessity  for  pleading  statute 30 

presumption  of  pajnnent  of  judgment  from  lapse  of  time,  manner  of  pleading 44 

mitigation  or  reduction  of  damages  as  partial  defense 262 

partial  defense,  manner  of  pleading 262 

right  to  plead 262 

sufficiency  as  presenting  question  of  law 262 

private  statute,  how  pleaded (Rules  Civ.  Pr.,  08) 

right  to  interpose  barred  cause  of  action 61 

right  to  plead  several 262 

separately  stating  and  numbering  defenses (Rules  Civ.  Pr.,  00) 

9il 
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II.  Denials  and  defenses — Continued. 

striking  out  defense  for  defect  appearing  on  face (Rules  Civ.  Pr.»  109) 

for  disobedience  of  order  for  discovery  or  inspection 325 

uniting  several  defenses  and  counterclaims  in  answer 262 

m.  Amendment. 

causes  of  action  improperly  united  in  counterclaim (Rules  Civ.  Pr.,  102) 

delay,  effect  when  made  for 244 

indefinite,  uncertain  or  obscure  allegations (Rules  Civ.  Pr.,  102) 

motion  to  amend  or  strike  out,  time  for  service (Rules  Civ.  Pr.,  105) 

of  course 244 

IV.  Veii^cation. 

answer  to  complaint  charging  fraud  afifecting  ri^t  or  property  of  another 250 

fraud^ilent  transfer  of  property ' 250 

bills  and  notes,  foreign  or  domestic  corporations,  necessity  for  verification  of  answer  in 

action  on 252 

counterclaim  where  complaint  not  verified 249 

defective,  remedy  for '. 253 

right  of  plaintiff  to  treat  pleading  as  nullity  after  notice 253 

dilatory  defense^ 251 

foreign  or  domestic  corporation  on  promissory  note  or  negotiable  instrument,  action 

against 252 

special  proceeding,  verified  answer  as  affidavit 7 

verified  answer  as  affidavit  on  application  for  injunction  or  to  vacate  or  modify  injunction    910 

when  required 248,  249 

V.  Service. 

after  time  therefor  expires  and  before  determination  of  motion  addressed  to  complaint. .     282 

amended  answer,  service (Rules  Civ.  Pr.,  101) 

additional  extension  of  time  to  answer,  notice  required (Rules  Civ.  Pr.,  87) 

affidavit  of  merits  on  application  for  extension  of  time  to  answer  . . .  (Rules  Civ.  Pr.,  88) 

affidavit  to  be  served  with  order  extending  time (Rules  Civ.  Pr.,  85) 

amended  answer  after  decision  of  motion  addressed  to  complaint 283 

amended  pleading,  time  within  which  answer  must  be  served (Rules  Civ.  Pr.,  101) 

co-defendant  against  whom  relief  demanded,  time  and  manner  of  service  on 264 

extension  of  time  to  answer  in  action  on  note,  etc.,  notice  required . .  .(Rules  C?iv.  Pr.,  86) 

motion  addressed  to  complaint,  service  of  answer  as  matter  of  right  after  decision 283 

new  parties  set  up  in  counterclaim,  service  of  answer  on 271 

pending  motion  addressed  to  complaint,  effect  on  motion 282 

time  within  which  answer  must  be  served 237,  263 

after  decision  on  motion  addressed  to  complaint 283 

defendant  claiming  relief  against  co-defendant  must  serve  answer  on  him ^ . . .     264 

upon  whom  made 263 

VI.  Objections  to  answer. 

how  stated 280 

necessity  that  aU  objections  be  raised  either  by  motion  or  by  answering  pleadings 281 

objections  that  may  be  stated  in  language  of  stUute  without  particulars 280 

that.must  point  out  specifically  the  particular  defect  relied  upon 280 

ri^t  to  make  motion  directed  to  specified  counterclaim  or  defense  and  plead  to  others. .     281 
•    VII.  Specific  actions. 

1.  Divorce. 

counterclaim,  right  to  interpose 1168 

verification,  necessity  for 1148 

2.  Joint  debtors. 

action  to  charge  one  not  personally  served,  defenses  and  counterclaims  that  may  be 

interposed 1187 

3.  Mandamus. 

applicability  of  statutes  and  rules  relating  to  answer 1326 

4.  Replevin. 

title  in  third  person,  rigdt  to  plead 109^ 

5.  Separation.. 

counterclaim,  right  to  interpose , 1168 

Appeals. 

I.  In  general. 

1.  Who  may  appeal. 

default  judgment  or  order,  right  to  appeal  from 557 

party  aggrieved 557 

person  acquiring  interest  since  judgment  or  order 557 

person  aggrieved  who  is  entitled  to  be  substituted  for  party 557 

substitution  of  person  aggrieved  as  party 557 

2.  When  appeal  may  be  taken. 

certiorari  where  appeal  may  be  taken,  right  to  issue 1286 

death  of  adverse  party,  judgment  entered  thereafter 557 

since  order  or  judgment 557 
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I.  In  general — Continued. 

2.  When  appeal  may  be  taken — Continued, 
deposit    with  county  clerk,  amount  due  on  judgment  aa  affecting  right  to  take 

appeal 630 

habeas  corpus  and  certiorari  to  inquire  into  detention,  orders  appealable 1274 

appeal  by  people  from  order  discharging  prisoner 1276 

order  of  judge  out  of  court,  compelling  entry  of 669 

entry  as  prerequisite  to  appeal , 569 

filing  papers  for  purpose  of  taking  appeal , 669 

reveFsal,  right  to  appeal  from  judgment  where  new  trial  granted 660 

3.  Taking  appeal. 
,  amendment  to  perfect  i^ppeal 107 

arbitration,  from  order  or  judgment  in 1464 

i                                          board  of  supervisoxs,  appeal  by 670 

I                                          clerk  of  appellate  court,  duty  to  file  papers  transmitted 677 

death  of  party  before  time  expires,  extension 99 

pending  appeal,  power  of  court  where  substitution  not  made 678 

designatioo  of  parties 661 

dismissal  of  appeal,  substitution  as  party  of  person  aggrieved,  faUure  to  secure  order. .  667 

extension  of  fme 99 

for  appeal  by  heir,  etc.,  of  deceased  party 99 

judgment-roll  as  part  of  papers  on  appeal 677 

mandamus,  form  of  appeal 1337 

municipality,  by 671 

notice,  service,  filing  and  form 662 

service  on  respondent  where  attorney  not  found 663 

service  where  attorney  for  adverse  party  dead 663 

service  where  attorney  or  party  not  found 663 

supplying  omission  to  serve  on  all  parties 107 

omission  to  do  act  necessary  to  perfect  appeal  taken,  supplying  omission 107 

papers  on  appeal,  notice  of  exceptions  taken  after  close  of  trial  by  court  or  referee ....  445 
order  to  show  cause  where  party  dies  pending  appeal  and  another  person  not  substi- 
tuted  , 578 

papers  to  be  transmitted  to  appellate  court  on  appeal  from  final  judgment 677 

on  appeal  from  order *. 677 

when  respondent  may  transmit 677 

parties,  designation  of 661 

poor  person,  appeal  by  or  against  party  prosecuting  or  defending  as 668 

service  of  notice 662, 663 

special  verdict  or  general  verdict  as  part  of  record 685 

state,  appeal  by 670 

substitution  of  heir,  etc.,  for  deceased  party,  necessity  for 657 

name  of  appellate  court 661 

where  party  dies  pending  appeal,  by  whom  application  made 679 

where  party  dies  pending  appeal,  by  whom  order  made 679 

supplementary  proceedings,  order  where  execution  issued  out  of  county  court 774 

time,  extension  of 99 

within  which  papers  must  be  transmitted  to  appellate  court 577 

title  to  action,  changing  on  appeal 661 

4.  Case  on  appeal. 

contents. . » 676- 

evidence,  necessity  for  stating  in 676 

exceptions,  separating  and  stating  separately 676 

finding,  statement  where  report  or  decision  diows 670 

judgment  on  referee  as  report  or  decision  of  court,  when  case  not  necessary 675 

remarks  or  conunents  of  trial  judge,  necessity  that  they  appear  in  case  to  be  re- 
view able  582 

separation  of  exceptions 670 

settling  and  signing 675- 

on  death  or  disability  of  judge,  etc 675 

when  necessary 675 

5.  Security  and  undertaking. 

additional  security ' 149 

admitting  prisoner  to  bail  in  habeas  corpus  or  certiorari  proceedings,  bail  valid  for 

adjourned  term 1280- 

admitting  prisoner  to  bail  pending  appeal  in  habeas  corpus  or  certiorari  proceedings 

1276. 1277 

approval  of  imdertaking,  necessity  for 666 

bail  on  appeal  to  court  of  appeals  in  habeas  corpus  or  certiorari 1278 

board  of  supervisors,  necessity  for  security  on  appeal  by 570 

conveyance,  undertaking  on  appeal  from  judgment  refusing  to  set  aside 586 

death  of  adverse  party  since  order  or  judpnent,  contents  of  undertaking 572 

deposit  in  lieu  of  undertaking 564 

manner  of  keeping  and  disposition , 564- 
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AnMtli — Continued. 

I.  In  Beneral — Continued. 

6.  Security  and  undertaking — Continued 

ezoeptions  to  sureties 666 

filing  undertaking,  with  whom 567 

form  of  undertaking 565 

mandamus,  pending  appeal  from  Order 1337 

new  surety ^ 149 

notice  of  filing,  service 565 

making  deposit,  effect  of 564 

receiver  to  preserve  property  petiding  appeal,  f^pointment  of 974 

service  of  copy % - 665 

specific  performance,  undertaking  on  appeal  from  refusal 586 

state,  necessity  for  security  on  appeal  by . . . ., 570 

«                      sureties,  number  of .v. 565 

time  when  action  may  be  begun  on '. . 161 

two  or  more  undertakings,  right  to  include  in  one  instrument 565 

undertaking,  justification  of  surety 151 

where  adverse  party  dies  after  order  or  judgment  as  enuring  to  benefit  of  person 

substituted 672 

waiver  of  undertaking  by  respondent 569 

6.  Stay  of  proceedings. 

administrator-appellant,  dispensing  with  or  limiting  security 568 

appeal  stays  all  proceedings  to  enforce  judgment  or  order  appealed  from,  when ....  573 

board  of  supervisors,  necessity  for  undertaking  on  appeal  by •  570 

death  of    party    since  order  or  judgment,    contents    of   undertaking    to    stay 

execution 572 

discharge  of  levy  on  personal  property  after  appeal 680 

dispensing  with  security  required  to  sti^  execution 568 

entry  of  order  suspending  lien  of  judgment 516 

executor-appellant,  dispensing  with  or  limiting  security 568 

injunction  pending  appeal  from  order  or  judgment  denying  or  vacating  injunction. .  880 

lien  of  judgment,  time  from  which  order  suspending  lien  becomes  effective 517 

limiting  security  required  to  stay  execution 568 

municipal  corporation,  necessity  for  security  on  appeal  faiy 671 

order  suspending  lien  of  judgment •. 516 

perishable  property,  sale  and  disposition  of  proceeds 573 

power  of  judge  to  proceed  as  to  matters  not  affected  by  judgment  or  order 573 

prohibition,  execution  of  order  pending  appeal .- . . .  1354 

rent,  appeal  from  judgment  as  staying  summary  proceedings 574 

security  by  municipal  corporation,  form,  nature  and  contents,  and  by  whom  executed  671 

order  requiring 571 

security  on  appeal  by  municipal  corporation,  necessity  for 671 

state,  necessity  for  security  on  appeal  by 570 

stay  of  execution  on  moneyed  judgment,  undertaking 149 

summary  proceedings  to  recover  real  property  stayed  by  i^ppeal  from  judgment  for 

rent 574 

suspension  of  lien  as  to  property  in  another  county,  time  from  which  order  to  suspend 

becomes  effective 517 

in  another  county,  manner  of 518 

of  jud^ent  on 616 

time  of  stay  as  part  of  period  of  lien  of  judgment , 515 

transcript  of  docket  showing  suspension  of  lien,  duty  of  clerk  to  furnish 518 

duty  of  clerk  of  another  county  to  file 518 

trustee-appellant,  dispensing  with  or  limiting  security 668 

undertaking,  necessity  for  approval 566 

waiver  of  security 569 

7.  Questions  reviewed. 

final  judgment  or  order,  appeal  as  bringing  up  interiocutory  judgment  or  intermediate 

order 580 

interlocutory  judgment,  right  to  review  on  appeal  from  final  judgment  after  expira- 
tion of  time  for  separate  appeal 580 

new  trial,  appeal  from  final  judgment  as  bringing  up  for  review  order  densring  motion  580 

review  of  judgment  of  reversal  on  appeal  from  order  granting 560 

order  granting  preference  in  trial  of  cause 141 

of  judge  of  court  other  than  that  in  which  action  pending 581 

remarks  or  comments  of  trial  judge 582 

ruling  to  which  exceptions  taken,  how  reviewable 583 

8.  Hearing. 

amendment  of  proceedings  to  grant  proper  remedy,  though  not  demanded Ill 

correction  of  mistakes,  omissions,  defects  and  irregularities 105 

death  of  party  pending  appeal  and  failure  to  substitute  another  person,  power  of 

court  to  hear 678 

disregarding  non-prejudicial  mistakes,  omissions,  defects  or  irregularities 105 

errors  of  trial  court,  disregarding  immaterial 106 
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I.  In  general — Continued. 

8.  Hearing — Continued. 

mistakes,  onfiission,  defects  and  irregularities,  cprrecting  a)id  supplying 105 

disregarding  non-prejudicial 106 

papers  on  which  hearing  must  be  had 577 

relief,  power  to  grant  appropriate  relief  though  not  demanded Ill 

reversal,  review  on  appeal  from  order  granting  new  trial 660 

substitution  as  party  of  aggrieved  person  appealing 557 

0.  Preferences. 

death  of  party  pending  action 138 

decree  directing  distribution  of  funds  by  executor  or  administrator 138 

granting  general  letters  of  administration 138 

or  decision  of  surrogate  court  determining  validity  of  wills  and  admitting  or  re- 
fusing probate 138 

judgment  or  order  declaring  statute  unconstitutional 138 

mandamus  proceedings 140 

officer  of  state  sole  party  plaintiff  or  defendant 138 

people  to  recover  public  funds  or  damages  for  obtaining,  converting,  etc.,  actions  by  139 

prohibition  proceedings 140 

public  funds,  action  by  people  to  recover 139 

public  office,  judgment  or  order  involving  title  to 143 

state,  sole  party  plaintiff  or  defendant 138 

10.  Judgment. 

abatement  on  reversal  on  law  only  in  personal  injury  action  where  party  dies  after 

verdict,  etc 89 

affirmed  or  modified  judgment,  how  enforged 497 

appeal  to  app^ate  division  or  appellate  term 584 

correction  of  docket  on  reversal  or  modification  of  judgment  on  appeal .  . . .' 498 

docket  book,  entering  minute  of  reversal  or  modification  of  judgment  made  on 

appeal 498 

enforcing  affirmed  or  modified  judgment 497 

final  judgment  after  affirmance  by  appellate  division,  when  may  be  rendered 496 

general  verdict  rendered  on  special  verdict,  appeal  from  judgment  entered  on 585 

judgment  on  admission  of  parties  and  pleadings,  entry  of 476 

judgment  that  appellate  division  or  appellate  term  may  render 584 

lien,  effect  of  failure  to  correct  docket  on  reversal  or  modification  of  judgment 498 

new  trial  or  hearing,  power  to  grant 584 

non-suit,  appeal  from  judgment  entered  on 585 

reversal  or  modification  by  Court  of  Appeals,  correction  of  docket-book 498 

transcript  of  clerk's  docket  as  corrected,  filing  in  county  clerk's  office 498 

trial  by  jury,  upon  what  judgment  on  appeal  rendered 584 

11.  Restitution. 

compelling  on  reversal  or  modification  of  judgment  on  appeal 587 

court  that  may  compel  restitution  on  reversal  or  modification  of  judgment 587 

depositing  purchase  price  where  property  sold 587 

purchaser  in  good  faith,  restitution  as  affecting  title 587 

12.  Costs. 

amount  generally 1508 

appeal  from  order  refusing  new  trial  and  also  from  judgment,  costs  on  appeal  from 

order 1491 

in  special  proceedings  taken  to  court  of  record 1492 

court  of  appeals,  amount 1510 

damages  by  way  of  costs  for  delay 1510 

disbursements  incurred  by  respondent  in  transmitting  papers  on  appeal 577 

final  judgment,  appeal  from 1490 

interlocutory  judgment  or  order,  appeal  from 1491 

limitation  on  amount  of  additional  allowance 1514 

provisions  that  are  not  applicable  to  costs  on  appeal 1489 

respondent  of  course  on  appeal  from  order  granting  or  refusing  new  trial 14^1 

II.  Court  of  appeals. 

1.  When  appeal  may  be  taken.  • 

appeals  that  may  be  taken  of  right 588 

certified  questions  by  appellate  division  on, 588 

constitutional  questions  involved 588 

cross  appeal  by  respondent  to  review  determination  of  appellate  division  affirming 

interlocutory  judgment  or  refusing  new  trial 603 

divided  court,  from  judgment  by 588 

final  judgment  rendered  after  affirmance,  reversal  or  modification  of  interlocutory 

judgment  by  appellate  division,  appeal  from 590 

refusal  of  appellate  division  to  grant  new  trial,  from 590 

judgment  or  order  not  final,  where  appeal  allowed  and  one  or  more  questions  of  law 

are  certified 588 

jurisdiction  generally 588 

leave  to  appeal,  application  where  court  of  appeals  in  recess 591 
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II.  Court  of  appeals — Continued. 

1.  When  appeal  may  be  taken — Continued, 
time  within  which  application  mujst  be  made  to  court  of  appeals  on  refusal  by 

appellate  division 591 

permission  of  appellate  division 58& 

new  trial,  order  of  appellate  division  granting  on  exceptions  where  stipulation  made 

for  judgment  absolute  on  aflSrmance 588 

reversal  or  modification,  from  judgment  of 588 

verdict  subject  to  opinion  of  court,  transmitting  certified  copy  of  case 601 

when  appeal  may  be  taken  from  final  judgment  or  order  which  is  not  api)ealable  of 

right : 688 

2.  Limitations  on  appeal, 
inferior  courts,  appeals  from 589 

5                                     questions  of  law 589 

-;    '  unanimous  decision  of  appellate  division  that  evidence  supports  or  tends  to  sustain 

,    finding  of  fact  or  undirected  verdict,  not  reviewable 589 

3.  Questions  reviewed. 

certified  questions  from  appellate  diviuon 588 

determination  of  appellate  division  affirming  interlocutory  judgment  or  refusing  new 

trial,  review  on  appeal  from  final  judgment 603 

review  limited  on  appeal  from  final  judgment  rendered  after  affirmance,  etc.,  of 

interlocutory  judgment 590 

exceptions,  necessity  to  review  judgment  on  verdict  subject  to  opinion  of  court. . . .  601 
final  judgment  rendered  after  affirmance,  reversal  or  modification  of  interlocutory 

judgment  by  appellate  division,  on  appeal  from 590 

refusal  by  appellate  division  of  new  trial,  appeal  from 590 

intermediate  determination  of  appellate  division  upon  appeal  from  final  judgment  603 

t'                                        questions  of  law  only 589 

reversal  by  appellate  division  presumed  not  to  be  on  question  of  fact,  when 602 

k  4.  Taking  appeal. 

case  on  appeal  from  judgment  rendered  by  appellate  division  on  verdict  subject  to 

opinion  of  court 601 

L  .                                       limitation  of  time  to  appeal 592 

' ,                                        notice  of  appeal,  fees  of  clerk  for  filing 1552 

^;                                          record  on  appeal,  rules  may  provide  for  omissions  of  certain  matters 616 

time  within  which  appeal  must  be  perfected  after  leave  granted 591 

: ,                                             taken * 592 

i/  5.  Security. 

f<  admitting  prisoner  to  bail  pending  certiorari  or  habeas  corpus  proceedings,  bail  valid 

for  adjourned  term 1280 

affirmance,  form  of  undertaking  where  appeal  from  judgment  or  order  of 599 

filing  undertaking,  with  whom  filed ^ 567 

form  of  undertaking  where  appeal  from  judgment  or  order  of  affirmance 599 

habeas  corpus  or  certiorari,  admitting  prisoner  to  bail 1278-1280 

notice  of  filing  undertaking,  service 593 

perfecting  appeal 593 

stay  of  execution  on  moaey  judgment,  further  security  ^ : . . . .  149 

undertaking,  justification  of  surety 151 

required  to  perfect  appeal 5*^ 

when  security  not  required  by  claimant  under  Workmen's  Compensation  Law 593 

6.  Stay  of  proceedings.    See  also  Stay  of  Proceedings. 

appeal  as  staying  execution  on  money  judgment 594 

applicability  of  sections  as  to  stay  where  special  provision  made  for  stay  of  proceed- 
ings without  security 600 

certiorari   to  review,  effect  of  stay  on  appeal  to  court  of  appeals  on  proceedings 

below 1309 

delivery  of  possession  of  real  property,  appeal  as  staying  execution  on  judgment ....  598 

delivery  of  property  or  document,  appeal  as  staying  execution  on  judgment 595 

manner  in  which  judgment  may  be  stayed 595 

undertaking  to  stay  execution  on  judgment 595 

discbarge  of  levy  on  personal  property  after  appeal 689 

foreclosure,  form  of  undertaking  required  to  stay  execution  on  judgment 598 

judgment  or  order  directing  execution  of  convejrance  or  other  instrument,  how 

stayed ; 597 

leave  to  appeal,  stay  pending  application  for 591 

length  of  stay  on  ex  parte  application  to  judge  out  of  court 169 

levy  of  execution  on  personal  property,  discharge  after  appeal 689 

Hen  of  judgment,  restoration  after  determination  of  appeal 519 

sale  of  property  by  owner  after  favorable  judgment  in  action  to  set  aside  conveyance 

or  for  specific  performance 586 

real  property,  appeal  as  staying  execution  on  judgment  for 598 

specific  performance,  execution  and  deposit  of  instrument  required  to  be  executed  as 

staying  proceedings .* .  597 

of  contract  to  sell  realty,  appeal  as  staying  execution  of  judgment 597 
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II   Court  of  appeali — Continued. 

6.  Stay  of  prooeedincs— Continued. 

UQderUkiiil.  neoeasity  for  to  itay  execution  on  money  judgment 

required  to  stay  execution  on  judgment  for  ohattel 

Tcguired  to  atky  execution  on  Jadgment  or  oidec  lor  nle  or  powewloa  ol  ntX 

property 

to  >tay  execution  on  money  judgment,  form  Bodoontenta 

where  appe*!  from  judgment  or  order  of  (ffirmMioe,  form  of 

7.  PrefereooBB. 

BctioD  in  which  itateoffioerecdeparty  idalntiff  ordeteDdant 

Bolepwty  plaintiff  or  detendknt 

death  of  party  pending  action 

decree  directing  executor  to  diitiibuta  funds 

graatint  general  lett«n  of  admiuiatratioD 13S 

ordecimondetenniaingvalidityafwiUi  and  admitting  or  refudng  probate. ... 

judgment  or  order  declaring  Btatuteunconetltulional 

mandamuaprooeeding* 

prohibition  proeeedioei 

public  funda,  action  by  pe(^>Ie  to  reoorer 139 

public  office,  judgment  or  order  iuTolTlog  title  to. 

Becood  and  subeequent  appeal! 

unoniisouiafflrmanoe  by  appellate  diTiaion,  appeal  from 


id  judgment,  how  «tifoioed 407 

certiSed  qaeatians  of  appellate  divimon f 6SS 

determination  of  appeal,  on 6M 

enforcing  affirmed  or  modified  judgment 497 

general  verdict  entered  on  special  verdiot.  appeal  from  judgment  entered  on 586 

judgment  abaolute  on  appeal  from  order  granting  new  trial,  when  to  be  rendered 606 

proceedingB  In  court  below  to  render  judgment  effectual 605 

nature  of  judgment  that  mfty  be  rendered flU 

non-auit,  appeal  trmn  judgment  enterad  on 586 

remittitur 600 

reversal  or  modification,  correction  of  docket-book 408 

9.  Coats. 

amount  geoer^ly 1^10 

damiijiea  by  way  of  coots  for  dday  where  judgment  affirmed 1510 

10.  Pees. 

certificate 166S 

certified  copy  of  order,  etc 1663 

drawing  judgment 1662 

order 1552 

engrosing  remittitur 1662 

CD  tcriog  judgment 1662 

order 1662 

tealiog  paper 1562 

m.  Appellate  divleion. 

1.  When  appeal  may  be  taken. 

appellate  term,  appeal  from 627 

Buffalo  city  court,  appeal  from .- fi2S 

City  Court  of  the  City  of  New  York,  from 627 

final  judgment  of  county  court 622 

rendered  in  supreme  court 60S 

final  or  interloeutoty  judgment  of  court  of  recoid  of  original  juriadiotion 022 

interlocutory  judgment  of  county  court 622 

municipal  court  of  dty  of  New  York,  from 627 

order  made  by  inferior  oourt  affecting  subatantial  rights  where  appeal  not  expready 

given  by  statute , 622 

2.  Judgment  and  ordera  appealable. 

bill  of  axceptiona,  order  settling,  etc 600 

case  on  appeal,  order  settling,  etc Q09 

determining  the  action,  order 600 

interlocutory  judgnient flU 

mcrita,  order  involving QOg 

Dew  trial,  order  granting  or  refusing 609 

where  ipecific  questions  of  fact  have  been  tried  by  jury  is  aotiona  triaUe  by 

court 6O0 

order  by  judge  out  of  oourt  upon  notice 610 

orders  that  are  deemed  to  have  been  made  in  action 009 

provisionat  remedy,  order  granting,  etc 600 

epecial  proceedingB,  order  affecting  substantial  ri^t 631 

■ubatantial  rights,  order  affecting 609 

vmconstitdtional.  order  determining  statutory  provisions fi09 

HI 
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3,  TokiDft  appeal. 

Sling  printed  case  and  ezcsptionB  on  appeal  from  judsment.  by  whom  order  made. . . .     610 

with  clerk  of  appellate  divisioD  pspei*  on  which  to  be  heard 010 

filing  printed  copy  of  papers  in  office  of  clerk  of  apellate  diviaiOD,  time 

(BulesCiv.Pr.,234) 

limitation  on  time  to  appeol 912 

from  final  judsment  and  order  of  inferior  court 02S 

papers  on  appeal,  by  whom  furnished  on  appeal (Rules  Civ.  Pr.,  234) 

filing  wuere  oaaeor  bill  or  exception  mad*  after  ^peal  taken. 

(Rules  CIt.  Pr.,  234) 

briefs (Rules  Civ.  Pr.,  236) 

briefs  and  points  exchanged  by  psrtiai (Rules  Civ.  Pr.,  236) 

clerk  to  certify (Rules  Civ.  Pc.,  234) 

dioniaal  of  appeal  for  failure  to  serve (Rulw  Civ.  Pr.,  234) 

from  orders (Rules  Civ.  Pr.,  234) 

indei  of  eihibita (Rules  Civ.  Pr.,  235) 

index  to  record  on  appeal (Rules  Civ.  Pr.,  235) 

opinion  of  court  below  or  affidavit  of  no  opinion (Rules  Civ.  Pr.,  234) 

preceding  affidavit  by  description  thereof (Rules  Civ.  Pr.,  236) 

printing  in  italics  parts  of  pleadings  to  which  motion  directed 

(Rules  Civ.  Pr..  235) 

printing,  indedng  and  delivery (Rules  Civ-  Pr.,  235) 

printing  witness's  name  at  top  of  each  page  ooataining  testimony 

,  (Rules  Civ.  Pr.,  235) 

service  on  advene  party (Rules  Civ.  Pr.,  234) 

what  conetitutes (Rules  Civ.  Pr.,  234) 

when  to  be  filed (Rules  Qv.  Pr.,  234) 

statement  to  accompany (Rules  Civ.  Pr.,  234) 

perfecting  appeal,  necessity  for  security 014 

Bceurity,  necessity  to  perfect  appealfrom  inferior  court. .' 025 

suhiiiitted  oontrovetsieo,  by  whom  papers  furikishad (Rules  Civ.  Pr.,  234) 

time  within  which  appeal  must  be  taken 612 

(romfinat  judgment  of  inferior  court 626 

4.  Security  and  undertakings. 

caiieellation  on  appeal  to  court  of  appesJ  from  judgment  of  reveiBsl 607 

perfecting  appeal,  neceaaity  for  security - 614 

act^unty  as  necessary  to  perfect  appeal  from  inferior  court 626 

to  perfect  appeal,  necessity  tor 614 

undertaking,  justification  of  siuety ISl 

6.  Stay  of  proceedings. 

appital  as  staying  execution  of  judgment  or  order 614 

diaeharge  of  levy  on  personal  property  after  appeal 089 

inferiorcourt,stay  of  proceedings  oni^jpeal  from  order 626 

powerof  appellate  division  to  grant 613 

seeiirity,  applicability  of  provisions   relating  to  security  on   appeal  to  court  of 

appeals 014 

on  granting  order 614 

required  to  stay  execution  of  judgment  on  appeal  from  inf  etior  court 626 

that  will  operate  as  stay  withojit  order 615 

where  money  judgment  stayed  for  more  than  thirty  days,  necessity  for 614 

e.  Hearing, 

calendar,  filingpapers  as  condition  to  placingcase  upon  calendar.,. 016 

practice (Rules  Civ.  Pr„  237). 

depiirtmeDtin  which  appeal  must  be  beard 617 

inferior  court,  applicability  of  provisions  relating  to  bearing  of  appeal  in  supreme 

court 630 

papi^rs  on  which  appeal  heard 616 

prHerencea,  decree  directing  distribution  of  funds  by  executor  or  administrator 138 

granting  general  letters  of  odminiBtratioD 188 

at  decision  of  surrogate  determining  validity  of  will  and  admitting  or  refusing 

probate 138 

ill  action  in  which  state  officer  sole  party  plaintiff  or  defendant 138 

iu  action  in  which  state  sole  party  plaintiff  or  defendant. ...................  138 

judgment  or  order  declaring  statute  unconstitutional 138 

public  funds,  action  by  people  to  recover 139 

public  office,  judgment  or  order  involving  title  to ,.  143 

rpeiird  on  appeal,  rules  may  provide  for  omission  of  certain  matters 816 

removal  of  appeal  to  aootber  department  in  furtherance  of  justice 618 

on  disqualification  of  justices 018 

wbere  justice  before  whom  action  tried  or  who  granted  order  is  member 618 

rules  f  or  regulatine  hearing,  power  of  each  appellat«  dlvislOD  to  adopt 

(Rules  Civ,  Pr.,  237) 
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III.  Appellate  division — Continued. 

7.  Questions  reviewed, 
appeal  fxx>m  final  judgment  after  affirmance  by  appellate  division  of  interlocutory 

judgment 610 

taken  after  refusal  by  appellate  division  of  new  trial 619 

final  judgment,  on  appeal  from 608 

inferior  court,  appeids  to  appellate  division 624 

order  granting  preference  in  trial  of  cause « 141 

review  limited  to  matters  not  previously  disposed  of  by  appellate  division 619 

8.  Determination  and  judgment. 

affirmed  or  modified  judgment,  how  enforced 497 

correction  of  docket-book  upon  reversal  or  modification  of  judgment 498 

enforcement  of  affirmed  or  modified  final  order  in  special  proceedings 633 

enforcing  affirmed  or  modified  judgment 497 

entry  of  judgment  pursuant  to  order 621 

facts  found  by  appellate  division,  inserting  in  order  for  judgment 

(Rules  Civ.  Pr..  239) 
filing  of  judgment-roll  or  entry  of  order  as  sufficient  authority  for  proceding  in 

court  below : . . . .     621 

final  judgment  after  affirmance,  when  may  be  rendered 496 

renderiiag 684 

general  verdict  entered  after  jury  has  found  special  verdict,  appeal  from  judgment 

entered  on 685 

judgment  of  affirmance  by  default  ordered  on  motion  of  respondent 

(Rules  Civ.  Pr.,  237) 

judgment  of  reversal  by  default  not  allowed... (Rules  Civ.  Pr.,  237) 

judgment  or  order  on  appeal,  nature  of 584 

judgment  or  order  on  appeal  from  inferior  court,  where  entered 629 

judgment-roll  on  determination (Rules  Civ.  Pr.,  202) 

what  constitutes  after  determination  of  appeal 621 

judgment  that  appellate  division  may  render 584 

lien  of  judgment,  effect  of  failure  to  correct  docket  on  modification  or  reversal 498 

limitation  on  amount  of  additional  allowances < .  1514 

non-suit,  appeal  from  judgment  entered  on 585 

opinion  as  part  of  appeal  papers  on  appeal  to  court  of  appeals.  .(Rules  Civ.  Pr.,  202) 
opinions  and  list  of  decisions,  transmission  on  day  announced  to  supreme  oourt  re- 
porter  (Rules  Civ.  Pr.,  238) 

^  opinion,  delivery  to  cleric  before  decision  announced (Rules  Civ.  Pr.,  238) 

not  to  be  delivered  to  third  person  tall  copies  and  list  of  decisions  sent  to  supreme 

court  reporter (Rules  Civ.  Pr.,.  238) 

publication  by  reporter,  time  for •. . (Rules  Civ.  Pr.,  238) 

I  to  be  furnished  counsel (Rules  Civ.  Pr.,  238) 

I  ,  order  made  upon  appeal,  where  entered 621 

I  .  of  reversal,  duty  of  court  to  state  grounds 620 

transmitting  certified  copy  to  clerk  where  judgment  or  order  appealed  from  was 

entered 621 

permission  to  appeal  to  court  of  appeals 588 

power  to  reverse  finding  and  make  new  finding  of  facts (Rules  C^.  Pr.,  239) 

!  reversal  by  appellate  division  presumed  not  to  be  on  question  of  fact,  when 602 

necessity  that  decision  show  grounds 620 

service  of  copy  of  final  order  with  written  notice  of  entry 632 

transmission  of  certified  copy  of  order  and  original  case  or  papers  on  whidi  appeal 

heard  to  county  clerk  where  judgment  entered 621 

and  papers  or  case  on  which  appeal  was  heard  to  clerk  of  surrogate's  court. . . .     621 

papers  and  case  on  which  appeal  heard  to  clerk  of  city  court  of  city  of  New  York    621 

imanimous  decision  as  to  issue  or  party,  necessity  that  order  show 620 

9.  Costs. 

amount  generally 1508 

on  application  for  judgment  on  verdict  rendered  subject  to  opinion  of  court. . .  1508 

on  application  for  new  trial 1508 

where  exceptions  heard  in  first  instance 1508 

term  costs 1508 

10.  Appdlate  term. 

how  constituted 627 

judgment  or  orders  of  city  court  or  municipal  court  of  city  of  New  York 627 

permission  to  appeal  from  determination  to  appellate  division 627 

11.  Special  proceedings. 

entry  and  enforcement  of  order  made  updn  appeal 634 

enforcement  of  affirmed  or  modified  final  order 633 

I                                                     final  order,  appeal  as  bringing  up  intermediate  order 580 

!                                                     hearing  appeal 634 

I                                                       limitation  of  time  to  appeal  from  final  order 632 

order  granting  or  denying  alternative  mandamus 631 

prohibition 631 

H9 
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11.  Special  proceedmgs — Continued. 

orders  of  court  of  record  of  original  iuziadiction 631 

supreme  court 031 

perfecting  appeal 684 

practice  on  appeal  from  order  in  special  proceedings 684 

right  to  appeal  where  expressly  prescribed  by  law  that  order  cannot  be  reviewed. . . .  631 

staying  execution  of  order  appealed  from 634 

time  within  which  appeal  must  be  taken  from  final  order 632 

rV.  Supreme  court  from  inferior  court. 

appeals  that  may  be  taken 623 

costs,  amount  generally 1508 

discharge  of  levy  on  personal  property  after  appeal 689 

hearing,  applicability  of  provisions  relating  to  appeals  to  appellate  division 630 

judgment  or  order  on  appeal,  where  entered 629 

judgment-roll,  what  constitutes 629 

limitation  of  time  to  appeal  from  final  judgment 625 

order  of  inferior  court 626 

seoority,  necessity  to  perfect  appeal 626,  626 

stay  of  execution  of  judgment,  necessity  for  security 625 

order,  power  of  court  to  direct ; 626 

time  within  which  appeal  must  be  taken  from  final  judgment 625 

order 626 

V.  Appellate  term. 

judgment  or  order  on  appeal,  nature  of 584 

VI.  City  court  of  Buffalo,  from. 

appeals  from,  where  heard , 628 

judgment  or  order  on  appeal,  where  entered 629 

VII.  City  court  of  dty  of  New  York,  from. 

appeal  to  appellate  division » 627 

term 627 

costs 1506 

discharge  of  levy  on  personal  property  after  appeal 689 

judgment  or  order  on  appeal,  where  entered 629 

Vni.  Municipal  court  of  city  of  New  York. 

I4;>peal  to  appellate  division 627 

term .' 627 

Appearances. 

I.  In  general. 

attorney  general  in  action  against  state 221 

authority  of  attorney  to  appear  for  non-resident  defendant  in  real  property  action,  execu- 
tion, filing  and  service (Rules  Civ.  Pr.,  55) 

by  attorney '. 236 

default,  actions  in  which  plaintiff  must  apply  to  court  for  judgment  on 489 

fees  of  county  clerks  of  greater  New  York  and  Westchester  county  for  issuing  certificate 

of  appearance 1557 

guardian  ad  litem  for  non-resident  or  absentee  infant,  time  within  which  to  appear 239 

infant,  necessity  for  appearing  by  guardian  ad  litem 202 

judgment  on  default  in  appearance,  proof  required  for  entry 486 

motions  on  default  in  appearance,  to  whom  made 115 

new  parties  set  up  in  counterclaim,  appear^ce  by 272 

notice  of,  time  in  which  must  be  served 237 

person,  right  to  appear  in 236 

where  party  has  attorney  in  action 236 

reference  to  attorney  in  statute  or  rule  as  including  party  prosecuting  or  defending  in 

person 236 

n.  Defendant. 

by  notice  of  appearance,  right  to  copy  of  complaint 238 

how  made 237 

notice  of • .     237 

motion  raising  objection  to  complaint  in  point  of  law  as 237 

service  of  copy  of  answer  as 237 

demand  for  copy  of  complaint  with  notice  of  appearance 238 

voluntary  general  appearance  as  equivalent  to  personal  service  of  summons 237 

Appellant. 

costs,  when  entitled  to  on  appeal  from  final  judgment 1490 

defined 561 

Appellate  dlTision.    See  also  Appeals. 

appellate  term,  how  constituted 627 

oertioraii  to  review  determination,  granting  order 1 290 

hearing  on  return 1 300 
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clerk,  books  to  be  kept  by (Rules  Civ.  Pr.,  7) 

ezoeptions,  power  to  hear  in  first  Instanoe 550 

filing  papers  with  clerk (Rules  Civ.  Pr.,  15) 

injunction,  power  to  grant  pending  appeal  to  appellate  division  or  court  of  appeals  from  order 

or  judgment  densdng  or  vacating  injunction 880 

issuance  of  writ  of  habeas  corpus  or  certiorari  to  inquire  into  detention 1232 

mandamus,  granting  order 1318 

trial  of  issue  of  law 1335 

motion  for  judgment  upon  verdict  subject  to  opinion  of  court 495 

new  trial,  judgment  on  denial  on  motion  in  first  instance  before 409 

motion  after  interlocutory  judgment  after  trial  by  court  or  referee 551 

opinions,  copies  not  to  be  delivered  to  third  person  until  transmitted  to  Supreme  Court 

reporter (Rules  Civ,  Pr.,  238) 

delivery  to  clerk  before  announcing  decisions (Rules  Civ.  Pr.,  238) 

duty  of  clerk  to  transmit  opinions  and  list  of  decisions  on  day  announced  to  supreme 

^  court  reporter (Rules  Civ.  Pr.,  238) 

of  appellate  division  as  part  of  appeal  papers (Rules  Civ.  Pr.,  202) 

publication  of  opinions  by  supreme  court  reporter,  time (Rules  Civ.  Pr.,  238) 

to  be  furnished  counsel (Rules  Civ.  Pr.,  238) 

order  applied  for  without  notice  and  refused  below,  power  to  grant j 66 

orders,  vacating  or  modifying  ez  parte 132 

prohibition,  when  may  grant  alternative  order 1844 

provisional  remedy  applied  for  without  notice  and  refused  below,  power  to  grant 66 

removal  of  appeal  from  one  department  to  another 618 

rules,  power  to  make (Rules  Civ.  Pr.,  2) 

regulating  calendar  practice,  etc.,  power  to  make (Rules  Civ.  Pr.,  237) 

submission  of  controversy  upon  agreed  facts 546-548 

transmission  by  depository  of  statement  of  court  funds (Rules  Civ.  Pr.,  34) 

vacating  or  modifying  ex  parte  order 132 

Appellate  Term. 

exception,  power  to  hear  in  first  instance 550 

new  trial,  motion  after  interlocutory  judgment  after  trial  by  court  or  referee 551 

judgment  on  denial  on  motion  in  first  instance 499 

I.  In  general. 

attached  property 921 

filing  appraisal  of  attached  property 921 

vessels  attached 928,  929 

foreign  vessels 934 

II.  Appraisers. 

appointment  of  new  appraiser 81 

costs  upon  r^erence  to  appoint  appraiser 1486 

reference  on  application  to  appoint 80 

removal  by  court 81 

Arbitration. 

I.  In  general. 

'  appeal ' 1464 

!  controversies  that  may  be  arbitrated 1448 

effect  of  statute  on  right  of  action  in  affirmance,  disaffirmance  or  for  modification  of  sub- 

!  mission 1469 

\  submission  made  otherwise  than  prescribed 1469 

fees 1464 

limitation  on  controversiee  that  may  be  arbitrated 1448 

I  objection  to  incapacity  of  party,  when  party  capable  of  entering  may  not  make 1448 

application  of  certain  sections  of  Code  of  Civil  Procedure (Arbitration  L.,  S  8) 

application  under  Arbitration  Law  to  be  heard  as  motion (Arbitration  L.,  (6) 

default,  remedy  in  case  of (Arbitration  L.,  S  3) 

stay  of  proceedings  brought  in  violation  of  arbitration  agreement  or  submission. 

(Arbitration  L.,  (5) 

validity  of  arbitration  agreements (Arbitration  L.,  i  2) 

II.  Submission. 

additional  arbitrator  or  imipire,  appointment 1450 

form  and  contents  and  acknowledgment 1449 

judgment,  provision  as  to  entry  on  award 1448 

m.  Hearizig.  * 

I  adjournment  generally 1451 

beyond  time  fixed  for  award .  .^ 1451 

number  of  arbitrators  that  must  meet  and  hear 1453 

I  oath  of  arbitrators 1452 

power  of  arbitrators  generally 1453 

Mi 
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rehearing  after  vacating  award 1457 

where  additional  arbitrator  appointed  after  commencement 1450 

time  and  place  of  hearing,  appointment  and  notice 1451 

umpire,  duty  to  sit  with  original  arbitrator 1450 

waiver  of  oath  of  arbitrators 1452 

arbitrator  or  umpire,  appointment  where  parties  fail  to  name (Arbitration  L.,  S  4) 

IV.  Witnesses. 

compelling  attendance  on  failure  to  obey  subpoena 406 

contempt  by  witnesses  generally 406 

requisites  of  warrant  of  commitment 406 

power  to  require  attendance 1453 

subpoena,  disobedience 406 

liability  for  disobedience 406 

manner  of  service 406 

power  to  issue 406 

punishment  for  disobedience 406 

recovery  of  damages  for  disobedience 406 

subpoena  duces  tecum,  power  to  issue 406 

V.  Award. 

acknowledgment  of  award 1455 

appeal  from  order  vacating  award 1464 

confirmation  where  committee  appointed  of  property  or  person  of  party  after  award  filed 

or  delivered 1465 

where  motion  to  be  made 1456 

where  party  dies  after  award  filed  or  delivered 1465 

who  m^y  apply  for,  and  time  within  which  application  must  be  made 1456 

yi  correction  as  to  matters  not  affecting  merit 1458 

^-  costs  and  disbursements  on  vacating  award 1460 

^t  death  of  party  after  award  filed  or  delivered,  proceedings  for  confirmation 1465 

g^:<  errors  or  defects  that  may  be  corrected  on  motion 1458 

fees  and  expenses,  amount  of 1454 

by  whom  paid 1454 

provision  in  award  for  payment 1454 

filing  award 1455 

majority  award,  validity 1463 

modification  or  correction,  grounds  for 1458 

F;  notice  of  motion  for  confirmation,  on  whom  and  manner  of  serving 1456 

f'  to  vacate,  etc.,  extension  of  time  where  party  dies  or  becomes  incompetent 1465 

to  vacate,  modify  or  correct  service 1459 

f  rehearing  where  award  vacated 1497 

stay  of  proceedings  to  enforce  on  motion  to  vacate,  etc 1450 

subscription  of  award  by  arbitrators 1455 

time  within  which  award  may  be  vacated,  modified  or  corrected 1459 

vacating  award,  when  motion  must  be  granted 1457 

grounds  for 1457 

vacating,  modifjring,  or  correcting  where  committee  of  property  or  per^n  of  party  ap- 
pointed after  award  filed  or  delivered 1465 

where  party  dies  after  award  filed  or  delivered 1465 

writing,  necessity  that  award  be  in 1455 

VI.  Judgment. 

appeal  from  judgment  entered  on  award 1464 

costs  and  disbursements  on  entering  judgment  after  confirmation,  etc.,  of  award 1461 

including  in  judgment « 1461 

county  in  which  to  be  entered 1449 

death  of  party  after  award  filed  or  delivered,  entry  of  judgment 1465 

proceedings  after  entry  of  judgment 1465 

docketing 1462 

effect 1463 

enforcement 1463 

entry  on  award  after  confirmation,  etc 1461 

judgment-roll,  contents  and  filing 1462 

Army. 

pay,  pension,  reward,  arms,  etc.,  as  exempt  from  execution 667 

Arrest.    See  also  Executions;  Imprisonment;  Jail  Liberties;  Provisional  Remedies;  and  Justice's 
Court  Act. 
I.  In  general. 

answer,  time  for  service  where  defendant  arrested  before  answer 263 

jurisdiction,  time  of  acquiring 825 

notice  of  application  for  order,  necessity  for 815 

preference  in  trial  of  action  where  defendant  imprisoned 138 

proof  on  application  for  order,  how  made 816 

to  vacate  order  or  discharge  from  arrest,  how  made 816 


^ 


f. 
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I.  In  general — Continued. 

recovery  by  defendant  in  ac|ion  to  recover  ]>roperty  or  money  embessled  or  misappUed 

as  bar  to  new  action  to  recover  same  money  or  property 826 

supplemental  pleading  in  addition  to  former  pleading,  efifeot  of 246 

II.  When  order  may  issue. 

actions  in  which  defendants  may  be  arrested 826 

contempt,  when  failure  to  comply  with  judgment  would  amount  to 827 

escape  of  sick  prisoner,  proof  on  which  new  order  granted 832 

extrinsic  facts,  right  dependent  on 827 

foreign  judgment  for  same  cause  of  action,  efifect  on  right  to  order 828 

value  of  property,  effect  on  right  to  arrest  in  action  founded  on  fraud  or  deceit 828 

fraud,  allegations  of  in  action  upon  contract  other  than  breach  of  promise 826 

funds  of  state,  mimicipalities,  etc.,  wrongfully  obtained  or  converted 826 

joint  debtors,  action  to  charge  defendants  not  personally  summoned 1185 

habeas  corpus  or  certiorari  to  inquire  into  detention,  person  about  to  remove  prisoner. .   1271 

transfers  of  property  to  defraud  creditors 826 

usurpation  of  office,  right  to  order  where  incumbent  has  received  fees 1212 

prisoner  not  subject  to  civil  arrest  while  passing  through  county.  .(Civ.  R.  L.,  |22) 

III.  Exemption  and  privilege  from  arrest. 

application  for  discharge  of  lunatic,  idiot,  or  infant  under  fourteen 830 

discharge  as  bar  to  new  arrest  after  cessation  of  privilege 841 

discharge  of  privileged  person,  by  whom  order  made 841 

notice  of  application 841 

proof  on  which  order  made 841 

infant  imder  fourteen  years,  discharge  from  arrest  as  discretionary 830 

judge  who  may  discharge  witness  illegally  arrested 408 

lunatics  and  idiots,  discharge  from  arrest  as  discretlojiary ^ 830 

notice  of  application  for  discharge  of  privileged  person 841 

representative  capacity,  persons  sued  in 831 

wilful  injury  to  persons,  etc.,  right  to  arrest  woman  in  action  for 829 

witness  arrested  in  violation  of  privilege,  discharge 408 

women 829 

IV.  Order. 

affidavit,  complaint  as  equivalent  on  i4>plication  for 834 

amended  complaint,  right  to  make  application  on 834 

service  without  direction 834 

amending  order  and  recitals  therein  to  conform  to  new  proof  on  application  to  vacate. .  822 

application,  affidavit  or  petition  on  application,  filing (Rules  Civ.  Pr.,  80) 

petition  or  affidavit,  filing (Rules  Civ.  Pr.,  80) 

vacating  order  for  failure  to  file  petition  or  affidavit (Rules  Civ.  Pr.,  80) 

claim  against  codefendant,  g^ranting  on 824 

complaint  as  equivalent  to  verified  affidavit  on  application  for  order 834 

when  necessary  to  be  produced *  •  •  •  833 

contents  of  order (Rules  Civ.  Pr.,  82) 

costs  for  procuring 1604 

coimterdaim,  granting  on 824 

court,  power  to  grant 817 

decision  on  application  for,  time  when  to  be  made 823 

defined 814 

endorsement  by  plaintiff's  attorney  of  time  within  which  order  must  be  executed 838 

executing  order  after  time  limited  by  plaintiff's  attorney 838 

final  judgment,  granting  after 818 

granting  to  accompany  summons 818 

when  by  court  only 827 

papers  that  must  be  delivered  to  sheriff 839 

proof  on  application  for,  how  made 816 

which  order  granted 833 

recital  of  grounds 821 

replevin  of  chattel  as  superseding  order  of  arrest 1112 

rules,  provision  as  to  who  may  grant 817 

sheriff  to  whom  order  directed 838 

signature  of  order (Rules  Civ.  Pr.,  82) 

submission  of  controversy,  right  to  grant  in  action 648 

supplementary  proceedings,  arrest  pending  examination 782 

vacating  or  modifying  warrant 783 

when  warrant  may  be  issued  instead  of  order 781 

time  for  rendition  of  decision  on  motion  for  or  to  vacate  or  modify 823 

order  may  be  granted 818 

within  which  to  be  executed,  right  of  plaintiff's  attorney  to  fix 838 

to  whom  order  directed 838 

who  may  grant 817 

V.  Security  and  undertaking. 

cases  in  which  imdertaking  not  required 837 

costs,  undertaking  to  cover 836 
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V.  Security  and  undertskiaB — CoDtbued. 

dupensing  with  undertakmg  wbere  order  can  be  grsnted  only  by  oouit i .     8M 

fonn  and  rontenta  of  undertakiiis 636 

where  order  of  ftirett  can  be  ennted  only  by  court 636 

inerease.  time  within  which  application  to  be  made (RiJes  Cir.  Pr.,  S3) 

liability  of  mtimcipal  corporation  where  security  dispensed  with 620 

muDicipHl  corporation,  liability  tot  dain»ee«  where  security  dispensed  with S20 

officer  in  behalf  of  people  or  domestic  municipal  corporatioa,  necessity  for 1S2 

removal  of  action  from  one  court  to  another,  effect 96 

security  (ti-nerally 819 

state,  necetaity  in  action  by 163 

time  for  iiinkioB  application  ti  '  ' 

to  wbcm  application  made  to 

uoderlaking  BCnerally BiV 

whi-n  new  order  granted  after  escape  of  prisoner 832 

VI.  Vacation  nr  modifying  order. 

amiiidmi  ot  of  complaint  to  sustaiD  order : 843 

ameodjiiB  >rder  and  recitals  therein  to  conform  to  new  proof  on  applica^on  to  vacate.  .     822 
spplicatioi  to  vacate,  reduce  bail  or  increase  security,  together  or  in  alternative 

(Rules  Civ.  Pr..  83) 

failure  to  file  petition  and  affidavit (Rules  Civ.  Pr.,  80) 

loauffieieiir)  of  complaint,  on  ground  of 843 

matter  in  avoidance,  right  of  plaintiff  to  show  where  defendant  relies  on  discharge  in 

bankruptcy  or  insolvency  proceedings 846 

new  proof  by  opposing  party,  where  application  upon  notice,  at  discretionary  with 

judxe  or  court 823 

>n  opposition,  when  may  ba  offered 844 

on  ap;ilication  to  vacate,  limitation  of  Use '. 846 

papers  ao  1  proof  upon  which  application  heard S44 

on  n)  ich  to  be  beard  where  made  without  notice 622 

proof  OD  applicatioa,  how  made 816 

supplemental  pleading  in  addition  to  former  pleading,  effect  on  ri^t  to  vacate  or 

modify ; 246 

time  for  making  application  to  reduce  bail  or  increase  security 812 

to  vaeate  on  ground  Uiat  allegations  essential  to  arrest  not  stated 

(Rules  Qv.  Pr..  63) 

to  vacate  on  gniund  that  complaint  fails  to  set  forth  cause  of  action  in  which  arreet 
authorised (Rule*  Ov.  Pr.,  83) 

where  oider  can  be  granted  only  by  court (Rules  Civ.  Pr.,  88) 

time  within  irhich  defendants  may  apply (Rules  Civ.  Pr.,  83) 

time  for  rendition  of  decision  or  motion  for SZ3 

to  whom  application  made 131,  844 

VII.  Eiccuting  'jrdcr. 

arreatind  defendant  after  expiration  of  time  litoited  by  plaintiff**  attorney 838 

fees  of  all e riff  generally 16S8 

in  coiinties  of  greater  New  York 1656 

•  filingcopy  of  order  of  aneetwhereorder  not  executed  as  to  all  of  defendant* 864 

papers  after  arrest 804 

final  judgment.  Older  of  attest  that  may  be  served  after 839 

limiting  time  for  execution,  right  of  plaintiff's  attorney 836 

manner  of 840 

papers  that  must  be  delivered  to  defendant  by  sheriff 839 

to  aherifl 839 

papera  that  must  be  filed  after  arrest 864 

service  before  or  after  final  judgment  where  granted  on  eitrindc  facts 827 

where  Older  granted  upon  extrinsic  facts 827 

Bupplemeiiiary  proceedinga,  service  of  warrant 799 

time  within  which  papers  must  be  filed  after  arrest 804 

VIII.   Custody  ol  prisoner. 

duty  of  sheriff  to  keep  in  custody 840 

fionemtion  of  bail,  after 866 

euBtixly  on  voluntary  surrender 668 

care  anil  tiiipport  of  civil  prisoner (Prison  L.,  f  24) 

fonfinemeiit  of  civil  prisoner (Prison  L.,  {  3B1) 

duty  of  sheriff  t{)  keep  prisoner  arrested  under  federal  process (Prison  L..  {  22) 

term   of   imprisonment   of   civil   prisoner (Civ.    R.    L.,    1 72) 

term   of  imprisonment  within  jail  liberties (Civ.   R.   L.,    1 72) 

trBnB[)oriiTiii  prisoner  through  one  or  more  counties (Prison  L..  t  23) 

IS.  Discharge  irom  arrest.     See  also  this  title  Exemption  and  Privilege  from  Arrest, 

delay  in  >'iit<-ring  judgment,  imniinB  execution  or  prosecuting  action 840 

privileged  iwraon 841 
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X.  Prooeedinci  after  judcment. 

execution  Bc^inst  psnon  after  am«t , 7M 

fiud  judcmeot,  order  of  ureat  that  maj  be  terved  after 839 

XI.  Bail. 

acceptance,  what  amounts  to BSl 

allawauoe S65 

amount,  proof  of  facts  from  which  amount  may  be  detcnoload (Bulca  Civ.  Pr..  81) 

applicatioaof  deposit  in  lieu  of  bait  on  attachment  aoainatpenon 806 

made  in  lieu  of  bail  or  undertakiiiB 859 

approval  of  undertaldngs,  Decesnty  for 850 

certificate  of  payment  of  tnouey  into  court,  xivini  and  diqiosltion  of 857 

of  depomt  of  money  in  lieu 866 

contents  of  undertaliing 849 

depoait  in  lieu  of  bail  or  uodertaldncapi^ication  where  not  refunded 85S 

in  lieu  of  bail 847 

of  money  in  lieu  of  bail 856 

direotbn  by  defendant  to  pay  deposit  to  third  person  if  entitled  to  refund 860 

discharge  on  givini  bail 847 

election  to  give  bail  or  bond  for  jail  libertiM 848 

examination,  describing  and  attacbing  to  undertaking 860 

of  persons  offered  as  bail 850 

filing  copyof  order  of  arrest  where  order  not  executed  a*  to  ^  of  defendants 864 

papers  where  boil  given 864 

undertHking  and  examination 856 

indorsing  allowance  on  undertaking 865 

jvftifieation,  liability  to  sheriff  for  failure 863 

adjournment  of  examination 854 

by  two  bail  severally  in  toma  laai  thut  apeeified  in  ordtt 853 

manner  of 864 

notice  on  rejecting  by  plfdntiff 862 

neoeaaity  for  affidavit  of 860 

reducing  examination  to  writing 864 

liabiUty  of  bail  for  failure  to  justify 863 

new  bail  on  rejeotment  by  plaintiS 862 

notice  of  iustification  on  rejecting  by  plaintiff 653 

opportunity  to  procure  bail,  right  to 847 

p^Mira  that  must  be  filed  after  atreat 864 

payment  of  money  deposited  in  lieu  of  bait  into  court  by  sherifl 857 

on  direction  of  defendant  to  third  person 860 

proaecution  of  sheriff's  offioJal  bond  where  execution  returned  unsalisfied  on  judgment 

on  liability  aa  bail 862 

proof  of  facta  from  which  amount  of  bail  may  be  determined (Rulee  Civ.  Pr..  31) 

reducing  bail,  time  within  which  application  may  be  made (Rules  Civ  Pr.,  83) 

reduction  of  amount,  to  whom  application  made 844 

time  for  making  application 843 

refunding  money  deposited  in  lieu  of  bail  or  undertaking 869 

where  bail  aubeeQuently  given 866 

rojoction  of  bait,  notice  of 851 

rigbt  to  give  bul  or  make  deposit  at  any  hour  of  day  or  night 847 

service  of  papers  on  plaintiff's  attorney 851 

sheriff,  discharge  of  liability  as  bail 861 

duty  of  sheriff  to  pay  into  court  money  deposited  in  lieu  of  undertaking  or  bail 657 

liability  aa  bail  on  failure  to  pay  money  d^KCdted  into  court 861 

liability  for  failure  to  pay  depodt  into  court 867 

when  liable  as  bail 861 

sheriff's  bond,  proaecution  on  return  of  execution  uoaatiafied  on  judgment  on  liability  aa 

bail 862 

iubetituting  bail  for  deposit 868 

time  for  making  application  to  reduce  ball 84^ 

time  within  which  money  deposited  in  lieu  of  bail  must  be  paid  into  court 857 

papers  must  be  filed  after  arrest 864 

when  defendant  may  give  bail  or  make  deposit 847 

within  which  defendant  must  serve  notice  of  juatificatiOD 663 

within  which  papers  must  be  delivered  to  plaintiff's  attorney 851 

within  which  plaintiff's  attorney  must  be  reject  bail ^ 861 

undertaking,  contents 849 

for  new  bail 862 

United  States  bonds,  unregistered,  as  equivalent  to  cash 167 

XII.  ChargLog  and  discharging  bail. 
1.  In  general. 

arrest  and  surrender  by  third  person,  authority 867 

of  defendant  by  one  or  more  of  bail 867 

arrestof  defendant  by  bail  for  purpose  of  surreudei 607 


^;& 
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Xil.  Charguig  and  discharging  bail — Continued. 

certificate  of  surrender,  duty  of  sheriff  to  give  on  voluntary  surrender 80& 

to  be  given  by  sheriflF  on  surrender 866 

custody  of  defendant  on  voluntary  surrender 868 

person  surrendered  in  exoneration 866 

execution  where  defendant  arrested,  duty  of  sheriff  as  to  enforcing 872 

extension  of  time  to  surrender  defendant 875 

sheriff  as  bail,  rights  and  liabilities 869 

surrender,  arrest  of  defendant  by  bail  for  purpose  of 867 

surrender  of  defendant,  how  made 866 

on  removal  of  action  to  supreme  court 95 

to  whom  made 865 

2.  Exoneration 

by  defendant's  voluntary  surrender 865 

by  surrender  of  defendant 865 

by  voluntary  surrender,  manner  of 868 

death  of  original  defendant  as 875 

discharge  of  defendant  as 875 

events  that  will  exonerate  bail 875 

extension  of  time  to  surrender  defendant ^. 875 

filing  order  and  papers  used  on  application  for 866 

imprisonment  of  def ei^dant  on  criminal  charge,  relief  of  bail 874 

order  directing  exoneration  of  bail,  when  and  by  whom  made 866 

for  exoneration  on  voluntary  surrender 868 

replevin,  right  to  surrender  defendant  in  exoneration  of  bail  in  action  of 869 

surrender  of  defendant  in  exoneration  of  bail 865 

within  extended  time,  effect  of 875 

surrender  to  sheriff 875 

terms  where  bail  exonerated  alter  commenqement  of  action 875 

3.  Actions  against  bail. 

action  as  only  remedy  for  failure  to  comply  with  undertaking 870 

necessity  for  return  of  execution  against  i>er8on  unsatisfied  before  commencement. ...  871 

property  unsatisfied  before  commencement 871 

conditions  precedent  to  commencement  of  action  against  bail  on  undertaking 871 

defenses  in  action  against  bail 878 

replevin,  when  action  may  be  brought  against  bail  for  failing  to  comply  with  under- 
taking   871 

undertaking,  remedy  for  failure  to  comply  with 870 

,         when  may  be  brought 871 


AfMMilt  and  battery. 

costs  of  course  to  plaintiff 1470 

where  recovery  less  than  fifty  dollars 1471 

limitation  of  actions 50 

as  personal  injury (Gen.  Const.  L.,  §  37-a) 

Aeiewnnent.    See  also  Taxation. 

certiorari  order  does  not  apply  to 1283 

homestead  as  exempt  from  sale  for  non-payment 671 


r> 


AgMMment  of  danuurei. 

actions  to  recover  money  only,  necessity  that  jury  assess 

by  jury  pending  decision  on  motion  for  nonsuit  or  direction  of  verdict 

costs  on  judgment  absolute  by  court  of  appeals 

counterclaim,  on  application  for  judgment  by  default  on 

default  judgment  rendered  by  court 

default  when  notice  of  assessment  of  damages  must  be  served  on  defendant 

(Rules  Civ.  Pr.,  190) 

direction  of  judgment  for  plaintiff  on  pleadings,  when  jury  may  assess 

foreclosure,  payment  of  assessment  out  of  proceeds 

judgment  absolute  in  court  of  appeals,  assessment  of  damages  in  lower  court 

on  appeal  from  judgment  entered  on  general  verdict  after  assessment  of  damages 

offer  to  liquidate  conditionally  in  action  for  breach  of  contract,  on 

reference,  power  of  referee  to  make 

replevin  on  default  of  defendant 


460 
459 
1507 
494 
490 


460 

1087 

605 

585 

175 

469 

1123 


Aisetl.    See  Decedents'  Estate;  Surrogates'  Court  Act. 

Igfignee. 

arrest,  privilege  from 831 

bond,  discharge  of  surety 158 

expenses,  cost  of  bond 1549 

in  bankruptcy,  secxirity  for  costs  in  action  by 1522 
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official,  security  for  costa  in  action  by , 1622 

receiver,  security  for  costa  in  action  l^  assignee  of  receiver  when  discretionary 1623 

replevin,  actibn  to  recover  chattel IPOI 

security  for  costs  in  action  by  official  assignee,  when  discretionary 1628 

substitutionor  joinder  as  party  in  action  by  or  against  assignor 88 

Anicnment. 

acknowledgment  of  assignment  of  judgment 638 

costs,  liability  of  transferee  of  action 1481 

refusal  of  transferee  of  cause  of  action  to  pay  costs  as  contempt 1481 

counterclaim  in  action  on  assigned  contract 267 

fraud  of  creditors,  attachment 903 

judgment,  acknowledgment  by  assignor 633 

form  and  filing 630 

notice  of  assignment  for  benefit  of  creditors  or  appointment  of  assignee  filed  with  derk  as 

equivalent  to  assignment  of 634 

sheriffs  deeid,  assignment  of  right  to 761 

substitutionor  joinder  of  assignee  as  party 88 

transferee  of  cause  of  action,  liability  for  costs 1481 

undertakings  and  other  instruments  in  attachment  proceedings,  on  discharge  of  attachment . . .     971 

Aisignment  for  benefit  of  creditors. 

action  by  and  against,  preference  where  assignee  sole  party  plaintiff  or  defendant 138 

bonds,  discharge  of  surety 168 

judgment,  notice  of  assignment  or  appointment  filed  with  county  clerk  as  equivalent  to  as- 
signment of 634 

personal  transaction  or  conomunieation  with  decedent  or  lunatic,  admissibility  of  evidence  by . .     347 

■ 

AisociAtions. 

depositions  by > 280 

service  of  process  and  papers,  substituted  service  where  president  or  treasurer  resides  within 

state 230 

summons,  service  by  publication  on 232 

action  by  or  against  unineorporated  association  does  not  abate  on  death  of  member 

(General  Assn.  L.,  §  14) 

action  or  proceeding'^against  unincorporated  association (General  Assn.  L.,  1 18) 

action  or  proceeding  by  unincorporated  association (General  Assn.  L.,  §  12) 

effect  of  judgment  against  uninooiporated  association (General  Assn.  L.,  1 16) 

execution  on  judgment  against  unineorporated  association (General  Assn.  L.,  f  16) 

injunction  against  joint  stock  association (General  Assn.  L.,  1 10) 

limitation  of  action  against  unincoiporated  association (General  Assn.  L.,  §  17) 

misnomer  of  joint  stock  association  not  available (General  As8n«  L.,  §  11) 

subsequent  action  cannot  be  brought  against  members  of  unincorporated  association  till  return 

of  execution  wholly  or  partially  unsatisfied  or  unexecuted (General  Assn.  L.,  §  16) 

Asylum  for  the  insane. 

application  for  appointment  of  conomittee  of  person  confined  to  asylum  for  insane. 
See  Incompetent  Person. 

Attachment. 

I.  In  general. 

additional  allowance  to  plaintiff.  Limitation  on  amount 1614 

against  the  person,  failure  of  officer  to  return,  deliver  or  file  paper,  on 

(Rules  Civ.  Ff.,  6) 

disobedience  of  habeas  corpus  or  certiorari  to  inquire  into  detention 1248 

jurisdiction,  time  of  acquiring 826 

notice  of  application  for  warraxit,  necessity  for 816 

petition  or  affidavit,  filing (Rules  Civ.  Pr.,  80) 

preference  in  trial  of  action  where  property  of  defendant  held  under  attachment 138 

proof  on  application  for  warrant,  how  made 816 

replevin  of  property  seised  under 1080 

service  of  summons  by  publication  where  warrant  levied 232 

summons  served  without  state,  effect  of  judgment  on  attached  property 483 

supplemental  pleading  in  addition  to  former  pleading,  effect  of 246 

vacating  warrant  for  failure  to  file  petition  or  affidavit (Rules  Civ  Pr.,  80) 

warrant  defined 814 

II.  When  warrant  granted. 

absentee,  action  against 903 

actions  in  which  attachment  of  property  may  be  had 902 

amendment  of  warrant  and  recitals  therein  to  conform  to  new  proof  produced  on  applica- 
tion to  vacate 822 

claim  against  codef endant,  granting  on 824 

counterclaim,  grantingon. . .-. 824 

court,  power  to  grant  warrant 817 

facts  required  to  procure  warrant 903 
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II,  When  warrant  granted — Continued. 

failure  to  enter  order  where  warrant  mibscribed  by  judge  as  invalidating 

(Rules  piv.Pr..  84) 

false  statement  in  writing  to  secure  credit ^ . .  003 

filing  papers  and  affidavits 906 

final  judgment,  granting  after . . .' 818 

foreign  corporations*  actions  against 908 

fraud,  removal  of  property  from  state  to  defraud  creditors 903 

selling  or  secreting  property  to  defraud  creditors 903 

granting  at  same  time  with  order  for  injunction  or  arrest 828 

to  accompany  summons 818 

issuance  and  att^itation  of  warrant  .• 909 

issuance  and  attestation (Rules  Civ.  Pr.,  84) 

issuance  by  clerk (Rules  Civ.  Pr.,  84) 

joint  debtors,  action  to  charge  defendants  not  personally  summoned 1185 

liability  of  domestic  municipal  corporation  where  security  dispensed  with 820 

municipal  corporation,  liability  where  security  dispensed  with 820 

non-resident,  action  against 903 

officer  in  behalf  of  people  or  domestic  municipal  corporation,  security  in  action  by 162 

papers  to  be  filed,  time ; 906 

proof  required 903 

public  officer,  action  against  for  peculation 904 

recital  of  groimds • 821 

removal  of  action  from  one  court  to  another,  effect  on  undertaking 95 

rules,  provision  as  to  who  may  grant 817 

seal,  issuance  under  seal  of  court (Rules  Civ.  Pr.,  84) 

security  as  condition  precedent  to  granting 819 

nature  of ■ 819 

service  of  summons  after  warrant  granted,  time 906 

signature (Rules  Civ.  Pr.,  84) 

showing  required 903 

state,  security  in  action  by 162 

submission  of  controversy,  light  to  grant  in  action 548 

time  for  rendition  of  decision  on  application  for 828 

filing  papers  and  affidavits *,  906 

for  service  of  summons  after  warrant  granted 906 

warrant  may  be  granted 818 

undertaking  as  condition  precedent  to  granting 819 

improper  granting  of  attachment  as  affecting  validity , 911 

nature  and  contents 907 

necessity  for  in  certain  actions  for  peculation  and  deceit 908 

warrant,  contents 910 

issuance  and  attestation .^ 909 

issuing  at  same  time  to  sheriff  of  different  counties 910 

to  whom  directed 910 

who  may  grant 817 

III.  Execution  of  warrant. 

additional  allowance,  computation 1532 

to  plaintiff  when  property  attached 1512 

advertising  real  or  personal  property  for  sale,  sheriff's  fees 1558 

animals,  when  to  be  sold 923 

appraisal  of  property  attached 921 

bonds,  levy  upon 915 

books  of  account  vouchers,  etc.,  relating  to  personal  property  attached,  seisure  of 912 

cause  of  action  arising  upon  contract,  levy  upon 916 

certificate  of  defendant's  interest,  duty  of  officer  of  association  or  corporation  or  person 

holding  property  to  give 918 

in  attached  property,  examination  of  person  refusing  or  making  false 919 

collection  of  debts  and  things  in  action  attached  by  sheriff 922 

connivance  to  prevent  levy  on  goods  aboard  ship  for  transportation  beyond  state,  right 

to  attach 920 

delivery  of  copy  of  warrant  and  affidavit  on  attaching  personal  property  capable  of  man- 
ual delivery 917 

depositing  proceeds  of  sale  in  designated  trust  company 941 

discharge  of  levy  on  personal  property  after  appeal 689 

discontinuance  of  actions  or  special  proceedings  by  sheriff  in  aid  of  warrant 922 

evidence  of  debt,  levy  upon 916 

as  constituting  levy  upon  debt  represented  thereby 916 

evidences  of  title  of  real  property  attached,  seisure  of 912 

examination  of  person  refusing  or  making  false  certificate  of  defendant's  interest  in  at- 
tached property 919 

exempt  property,  levy  on  prohibited 912 

expiration  of  term  of  office  of  sheriff,  levy  thereafter . . : 912 

fees,  additional  compensation  for  preserving  property 1558 
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AUEebmaot — Continuad. 

m.  Execution  of  wairoDt — Contioued. 

'  feea,  deacriptiona  of  real  property  or  inrentory  of  peraoaftl  property.  malciiiE  uid  GUhk.  ■  IS5S 

for  advertlniis  piop<H^  attached 165S 

tor  levying  wartaot 1668 

ID  counties  in  ei«ater  New  York 1558 

in  greater  New  York  for  makiiig  and  GUnc  description  of  real  property  or  inventory 

of  petBonsl  property 1668 

ol  county  clerki  of  greater  New  York  and  Westchester  county  for  filing  aikd  recording 

or  canceling  notice  of  attachment 1657 

of  sheriff  in  New  York  county  for  poundage  where  warrant  «et  aaide  or  vacated —  1658 

filing  inventory  and  appraiaal 921 

goods  on  board  ship  for  transportation  beyond  state,  right  to  attach 020 

undertaking,  by  whom  approved 620 

undertaking  required  on  attaching;  goods 820 

when  may  be  attached  without  undertaking 920 

interest  and  profits  on  stock  or  bonds,  levy  upon 915 

in  estate  of  deceased  person,  how  attached 917 

levy  upon  as  levy  upon  right  of  defendant 916 

in  property  or  estate  of  deceased  permn,  levy  upon 918 

in  real  property  that  may  be  attached 913 

inveatoiy,  by  frhom  made 921 

disobedience  of  order  directing  retuni  as  contempt 947 

enforcement  of  return 947 

joinder  of  idointiff  withjsheriff  after  action  begun,  grounds  for  denial  of  application 945 

leave  and  tenns  of  granting 045 

keeping  property  attached,  duty  of  sberiS 940 

levy  by  sheriff  after  expiration  of  term 912 

manner  of  attaching  property  and  duties  of  iherifl  gensrally 912 

method  of  making  levy 917 

notice  of  attachment,  filing  where  levy  made  on  real  property 917 

foRn  and  contents 617 

indexing  and  recording 917 

payment  into  court  of  proceeds,  order  directing 941 

perishable  goods,  sale  of 923 

personal  property,  necessity  for  taking  into  possesaon  of  sheriff 917 

not  capable  of  manual  delivery,  manner  of  attaching 917 

proceeds  from  sole  of  animals  or  perishable  goods,  retention  by  sheriff 923 

of  property  sold  or  demand  collected,  duty  of  sheriff 940 

purchaser  of  stocks  and  bonds  levied  on  by  sheriff,  rights  of 9IS 

real  property,  how  attachment  levied  on 917 

interest  in  that  may  bo  attached 913 

taking  evidences  of  title 912 

return  of  inventory,  enfororanent 947 

■ale  of  animals  and  perishable  goods 928 

time,  place  and  notice  of  sale 923 

sale  of  attached  vessel,  domestic  or  foreign,  in  absence  of  claim 939 

perishable  property 980 

share  of  stock  in  association  or  corporation,  how  attached 917 

shares  in  association  or  corporation,  levy  upon 916 

sheriff,  duties  in  reference  to  attaching  property 912 

sheriff's  fees  for  collecting  money  by  virtue  of  attachment 1G58 

subscription  to  foreign  corporations,  attacbinent  of  unpaid 914 

succemve  levies 912 

surplus  money  or  property,  delivery  or  release  to  defendant,  or  assignee  or  purchaser. . .  942 

notice  of  application  for  release  or  delivery 942 

time  within  which  claim  must  be  made  to  prevent  sale  of  domestic  or  foreign  vessel 939 

for  eieeuting 912 

unpaid  subscription  to  foreign  corporation 914 

IV.  Vacating  or  modifying  warrant. 

amendment  of  warrant  and  recitals  therein  to  contonn  to  new  proof  produced  on'applica- 

tion  to  vacate 822 

application  for  one  or  more  forma  of  relief  together  or  in  alternative 948 

to  whom  made 949 

asdgnment  of  undertakings  and  other  instruments  to  defendant  on  vocation  or  annull- 

ment  of  warrant 971 

canceling  notice  of  attachment,  fees  to  county  clerk 1554 

cancellation  of  notice  attaching  real  property  on  vacation  or  annullment  of  warrant 972 

compelling  sheriff  to^file  warrant  with  return  of  proceedings  thereon 973 

delivery  to  defendant  of  undertakings  and  other  inftnunents  on  vaoatioos  or  annullment 

of  attachment 971 

denial  of  application  founded  on  papers  or  new  proof  as  bar  to  subsequent  application 

baaed  on  insufficiency  of  complidnt 951 

discharge  in  bankruptcy  or  insolvency  proceedings,  ri^t  of  plaintiff  to  show  matter  in 

avoidanoe 960 
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\  AfeUchment — Continued. 

h      %  IV.  Vacating  or  modifsdng  warrant — Continued. 

l-  failure  to  file  petition  or  affidavit (Rules  Civ.  Pr.,  80) 

.^  .  filing  warrant  with  return  of  proceedings  thereon  on  vaoation  or  annullment 973 

H  limiting  use  of  new  proof  on  application S)50 

iy  new  proof  by  opposing  party  where  application  made  upon  notice,  right  to  present ....  822 

by  plainti£F,  limited  to  sustaining  ground  recited  in  warrant 960 

right  of  plaintiff  to  introduce  where  application  based  upon  proof  partly  or  v^olly. .  949 

notice  of  application  to  vacate  or  modify 949 

-tapers  on  which  application  to  be  founded 949 

' '  motion  heard  where  made  without  notice 822* 

'■■  proof  on  application  or  hearing,  how  made 816 

upon  which  application  founded 949 

restoration  of  attached  property  after  vacation  or  annullment  of  wanrant 970 

>  books  of  account,  etc.,  relating  to  property  attached  on  vacation  or  annullment  of 

attachment , 971 

subsequent  application  founded  on  insufficiency  of  complaint,  effect  of  denial  of  prior  ap- 
plication founded  on  original  papers  or  new  proof 951 , 

substitution  of  defendant  in  sheriff^  action  on  vacation  or  annullment  of  warrant 971 

supplemental  pleading  in  addition  to  former  pleading,  effect  on  right  to  vacate  or  modify  245 

*  time  for  rendition  of  decision  on  motion  for 823 

*i  when  application  to  vacate  or  modify  warrant  or  increase  security  may  be  made . . .  948 

1^^  to  whom  application  made 131 

who  may  move  to  vacate  or  modify  warrant,  or  increase  security 948 

V.  Annullment  of  warrant. 

- :?  *  abatement  of  action  as  annulling 7 

\  discontinuance  of  action  as  annulling 7 

payment  of  final  judgment  in  favor  of  plaintiff  as  annulling 7 

rendition  of  final  judgment  in  favor  of  defendant  as  annulling 7 

'  stay  of  proceedings  after  judgment  in  favor  of  defendant  as  suspending  annullment. ...         7 

suspension  by  stay  of  proceedings 7 

VI.  Revival  of  warrant. 

K  reversal  of  judgment  in  favor  of  defendant  as  reviving  warrant 7 

,    vacating  judgment  in  favor  of  defendant  as  reviving  warrant 7 

)i  VII.  Discharge  of  attachment. 

-  application  by  one  or  more  of  several  defendants 954 

by  third  person,  undertakings,  form  and  contents 927 

for  discharge ^62 

assignment  of  undertakings  and  other  instruments,  delivery  when  necessary  to  perfect 

title 971 

cancellation  of  notice  attaching  real  property 972 

claim  of  third  persons,  action  on  undertaking,  when  may  be  directed 927 

effect  of  undertaking  given  by  plaintiff  to  indemnify  sheriff  for  retaining  possession  927 

or  judgment  thereon  on  right  of  defendant  in  attachment 927 

compelling  ^eriff  to  file  warrant  with  return  of  proceedings  thereon 973 

costs,  etc.,  payment  as  condition  precedent  to  restoration  of  property  to  defendant  where 

attachment  discharged 970 

delivery  of  undertakings  to  defendant 971 

dismisaal  of  application  where  applicant  does  not  appear  when  notice  given 959 

domestic  vessel,  discharge  from  attachment  on  undertaking  by  claimant 931 

undertaking  given  by  claimant  for  release 930 

exception  to  sureties,  failure  to  make  as  waiver  of  objections 955 

new  undertakings 955 

time  within  which  must  be  made 955 

filing  warrant  with  return  of  proceedings  thereon 973 

justification  of  sureties 955 

notice  of  application  made  by  one  or  more  of  several  defendants 954 

to  plaintiff  of  application  for  discharge 959 

partnership,  discharge  on  application  of  partner 958 

personal  property,  discharge  on  application  of  third  person 927 

proof  on  hearing,  how  made 816 

restoration  of  books  of  account,  etc.,  relating  to  attached  property 971 

restoring  property  to  defendant  where  attachment  vacated,  annulled,  or  discharged ....  970 

retention  of  pro];>erty  by  sheriff  till  justification  of  sureties 956 

sheriff,  responsibility  for  sufficiency  of  sureties 956 

stay  of  execution  of  warrant  to  enable  defendants  to  discharge  attachment  against  vessel  957 

substitution  of  defendant  in  sheriff's  action 971 

sureties,  responsibility  of  sheriff  for  sufficiency  of 956 

surplus  property,  release  from  attachment 942 

time  when  application  for  discharge  may  be  made 952 

undertaking  by  junior  creditor  to  prevent  release  of  foreign  vessel < . . .  962 

filing 955 

on  application  for  discharge,  form  and  contents 953 

.of  partner 958 

required  where  application  made  by  one  or  more  of  several  defendants 954 
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VII.  DiBcharge  of  attachment — Continued. 

undertaking  reqruired  after  final  judisment 053 

flenrioe  with  notice  of  filing 955 

veesel,  discharge  of  attachment  on 957 

Vni.  Preferences  between  warrants. 

action  by  junior  and  sheriff  jointly  in  aid  of  attachment 965 

actions  against  sheriff 967 

application  of  rule  as  to  execution 960 

attachment  granted  and  levied  in  court  not  of  record  over  execution  or  attachment  not 

levied 682 

execution,  application  of  rule  as  to 960 

order  of  preference  as  against 681 

levy  under  junior  warrant 961 

right  of  junior  in  action  in  aid  by  senior  and  sheriff 964 

rights  of  third  and  other  subsequent  attaching  creditors 966 

subsequent  attachment  of  foreign  vessel 963 

substitution  of  junior  for  senior  in  action  in  aid 964 

undertaking  by  junior  to  prevent  release  of  foreign  vessel 962 

IX.  Claims  of  third  persons.    See  also  Sheriffs  Jury. 

1.  In  general.  ' 

afildavits  of  claimant ^ 924 

allowance  of  sureties ^ 925 

costs 104 

delivery  of  property  to  claimant  on  finding  of  title  in  him 925 

discharge  of  personal  property  from  attachment  on  application  of  claimant 927 

examination  of  sureties  on  undertaking  given  to  sheri^  reducing  to  writing  and  sub- 
scription by  sureties 925 

to  sheriff,  adjournment 925 

fees  of  sheriff,  jurors  and  witnesses,  by  whom  payable 1041 

taxation  of *. 104 

filing  undertaking  and  examination  of  sureties 925 

finding  against  claimant  as  bar  to  action  to  recover  property 926 

indexing  undertaking 925 

juror's  fees,  amount  and  by  whom  paid 1543 

jury,  finding  of  value  and  damages 925 

to  try  validity  of  claim  as  discretionary  with  sheriff 924 

justification  of  sureties  on  undertaking  to  sheriff,  before  whom  made  and  time  of 

making 925 

manner  of 925 

proceedings  where  claimant  succeeds 925 

service  of  copy  of  undertaking  with  notice  of  justification 925 

sheriff's  fees  for  notifying  jurors 1558 

time  when  claim  may  be  made 924 

trial  of  claim 103,  924 

undertaking  required  for  detention  of  property  after  title  found  in  claimant 925 

to  indemnify  sheriff  for  retention  of  goods,  filing  after  service 925 

2.  Domestic  vessels. 

action  by  defendant  on  undertaking  given  for  discharge 932 

sheriff  on  undertaking  given  for  discharge  of  attachment 932 

amount  of  recovery  by  plaintiff  in  action  on  undeitaking 933 

appointment  of  appraisers 928 

appraisal,  method  and  proceedings  on 929 

return  to  court  or  judge  and  delivery  to  sheriff 929 

defense  in  action  upon  undertaking  for  discharge  of  vessel 933 

discharge  from  attachment  on  giving  undertaking  by  claimant 931 

sale  by  sheriff  in  absence  of  claim 939 

time  within  which  claim  must  be  made 923 

to  prevent  sale 939 

undertaking  to  be  given  by  claimant  for  discharge  of  vessel 930 

3.  Foreign  vessels. 

appraisal 934 

discharge  on  claim  of  title 936 

failure  of  plaintiff  to  give  undertaking 936 

notice  of  application  for  appraisal 934 

sale  by  sheriff  in  absence  of  claim 939 

where  plaintiff  not  indemnified  or  his  undertaking  not  discharged 938 

terms  on  which  debtor  may  claim  foreign  vessel  after  judgment  vacated,  annulled  or 

discharged t 937 

time  within  which  claim  must  be  made  to  prevent  sale 939 

undertaking  by  plaintiff  after  valuation  to  protect  claimant 935 

X   Actions  in  aid  of  attachment. 

action  by  plaintiff  in  aid  of  attachment 943 

costs  and  expenses 943 

procuring  leave  to  unite  v.'ith  sheriff. 944 

Ml 


INDEX  TO  CIVIL  PRACTICE  ACT— Rbfbmsncbs  abe  to  Sbcwoiib 
Attachment — Continued. 

X.  Aotio&  in  aid  of  attachment — Continued. 

action  by  sheriff  in  aid  of  attachment,  joinder  of  plaintiff 945 

to  recover  personal  property ^ 922 

to  reduce  choses  in  actions  to  possession 922 

control  by  court  as  to  conduct,  discontinuance  or  settlement 946 

costs  and  expenses  in  action  by  plaintiff 943 

discovery  in  aid  of  attachment 922 

joinder  of  plaintiff  with  sheriff  after  actions  begun,  ground  for  denying  application 945 

leave  and  terms  on  which  granted 945 

judgment  creditor's  action  by  sheriff 922 

form  of 922 

junior  plaintiff  jointly  with  sheriff 965 

leave  to  plaintiff  to  unite  with  sheriff  in  bringing  suit 944 

plaintiff 943 

right  of  junior  in  action  by  senior  and  sheriff 964 

sheriff 922 

substitution  of  junior  for  senior  in  actions 964 

XI.  Proceedings  after  judgment. 

collection  of  debts  and  things  in  action 969 

concealment  of  attached  property,  liability  for \ 969 

enforcement  of  judgment  against  attached  property  of  non-resident  only 520 

expiration  of  office  of  sheriff  who  levied  attachment,  to  whom  execution  issued  on  final 

judgment T 968 

notice  of  application  for  permissipn  to  sell  debts  and  other  things  in  action 969 

order  of  sale  of  attached  and  unattached  personal  property,  and  real  property 969 

prosecution  of  undertakings 969 

regaining  possession  of  attached  personal  property 969 

requisites  of  execution . . , 645 

sale  of  attached  property 969 

debts  and  other  tilings  in  action  attached 969 

satisfaction  of  judgment  from  attached  property,  manner  of 969 

XII.  Action  against  sheriff. 

application  by  officer  to  substitute  indemnitors  not  joined 703 

consent  of  indemnitors  to  be  substituted  as  defendant. 700 

effect  of  order  substituting  indemnitors 704 

indemnitors,  notice  by  sheriff  to  fix  liability 705 

new  action  on  discontinuance  or  dismissal  of  complaint 704 

notice  by  sheriff  of  commencement  of  actions  to  fix  liability  of  indemnitors 705 

of  application  for  substitution  of  indemnitors  as  defendants 700 

severance  of  action  and  substitution  of  indemnitors  when  indemnity  relates  to  part  of 

property .* 702 

striking  out  name  of  officer  as  defendant  where  joined  with  all  indemnitors 703 

substituting  indemnitors  as  defendant,  terms  on  granting  order 701 

substitution  of  indemnitors  as  defendants 699 

to  part  of  property  after  severance  of  action 702 

■  terms  on  granting  orders  substituting  indemnitors 701 

Attorney  Ctaieral. 

I.  Powers  and  duties. 

action  against  people  of  state,  power  to  appear  in  behalf  of 225 

appeal  from  final  order  discharging  prisoner  in  habeas  corpus  or  certiorari 1271 

habeas  corpus  to  inquire  into  detention,  fees  or  undertakings  to  complete  service  where 

application  made  by 1243 

habeas  corpus  or  certiorari  to  inquire  into  cause  of  detention,  applications  by 1233 

penalty  or  forfeiture,  duty  to  bring  action  to  recover 1178 

II.  Service  of  papers  on. 

summons  in  action  against  state 221 

III.  Actions  by. 

1.  In  general 

consolidation  of  actions  on  same  mortgage  or  other  contract  against  several  defend- 
ants   1205 

corporate  right,  unlawful  exeroise  thereof 1217 

costs  in  actions  against  corporations  or  usurpers  of  franchise,  collection 1220 

final  judgment  in  actions  for  usurping  office  or  franchise 1215, 1216 

foreign  corporation  exercising  rights,  etc.  unlawfully 1217 

forfeiture  of  personal  property  for  treason,  action  to  recover 1183 

governor,  direction  in  writing  by  to  commence  action  to  recover  public  funds 1229 

injunction  in  action  for  unlawful  exeroise  of  corporate  rights 1218 

joinder  of  several  causes  of  action  on  contract  against  same  defendant 1204 

jury  trial  of  right  in  action  against  usurpers  of  corporate  franchise 1220 

for  unlawful  exercise  of  corporate  rights 1221 

limitation  of  actions  for  penalty  or  forfeiture  where  common  informer  fails  to  prose- 
cute within  one  year ». 52 

nat\ue  of  proceedings  in  actions  brought  in  behalf  of  people 1206 
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III.  AatioDB  by — CoDtJoued. 

1.  In  genenl — ContiDued. 

peii«ltyorforidtuie,MttoDU)t«cover 1178 

p«noa(a«Ungu  corporation  without  being  iooorponted 1277 

public  fiindB,  when  action  to  recover  mu>t  be  brought. 1S29 

reference  in  aotioa  to  disBOlve  coiporation 465 

t«Utor,  joindar  as  party  plaintiS  in  actios 1203 

necoaaary  aUegatioiu  in  oomplaint j 1203 

■ecurity  for  ooata 156 

titl«to  office 1209 

treaaoD.  action  to  recover  property  forfeited 1 1S3 

veriflcstioD  of  pleadinga (Rulu  Civ.  Pr.,  90) 

ooatt  to  relator  in  action  brought  by  attorney  gcnenJ (Elxec.  L.,  f  89) 

validating  appearance  of  attorney  gener^  in  action  to  foreclose  mortgage 

(Exec.  L.,   SeS^) 

2.  Unlawful  exercise  of  corporate  rishta  and  frtmohlte. 

oolleotioQ  of  coata 1320 

final  judgment  In  action 1218 

restraining  defendant 1218 

immunity  of  witneea  in  action  for 1210 

temporary  injunction  in  action 1218 

3.  Usurpation  of  office. 

aneatottncumbeot 1212 

assumption  of  office  by  person  entitled 1218 

damagss  to  peraon  rightfully  entitled  (o  office. 1214 

delivery  of  books  and  papers  to  person  found  entitled 1218 

docketing  judgment  for  fine  and  pzecution  thereon 1210 

final  judgment  in  actions  for  usurping  office  or  franchise 1215, 1216 

fine 1216 

judgment  where  rightful  occupant  named  in  proceedings 1211 

proceedings  in  action  for  when  complaint  names  rightful  incumbent 1211 

right  of  attorney  general  to  state  name  of  rightful  occupant 1211 

usurper  of  office  or  fraachise,  action  against 1203 

AttomeTB. 

I.  Qualifieatioosandadmissian. 

certificate  of  character  from  committee,  necessity  for (Rules  Civ.  Pr.,  1) 

character  committee,  appointment (Rules  Civ.  Ft.,  1) 

reference,  of  application  for  adinisaion  to (Rules  Civ.  Pr.,  1) 

cilisail  of  tiie  United  States,  neoeasity  that  applicant  be (Rules  Civ.  Pr.,  1) 

elol  of  appellate  division,  duty  to  file  papers  in  office (Rule*  Civ.  Pr.,  I) 

du^  of  clerk  of  appdlato  division  to  transmit  oamee  of  sttotneys  admitted,  refused  ad- 

mianon,  etc.,  to  clerk  o(  other  appellate  diviaions  and  to  clerk  of  Court  of  Appeals 

(Rules  Civ.  Pr.,  7) 

entering  names  in  books  kept  by  clerk  of  appellate  division (Rules  Civ.  Pr.,  7) 

entry  of  names  of  attorneys  refused  admission,  disbarred,  disciplined  or  censured. 

(Rules  Civ.  Pr.,  7) 

loyalty    test (Ruleo  dv.  Pr.,  1) 

pioof  required  to  be  presented  to  appellate  division (Rule*  Civ.  Pr.,  1) 

reoswal  of  application  for  admission  before  another  appellate  division 

(Rulo  Civ.  Pr..  I) 

reodence,   period   of (Rules  Civ.  Pr.,  1) 

statement  of  appUcant'a  experience  to  character  committee (Rules  Civ.  Pr.,  1) 

II.  Suspension  and  removal. 

pioeeedinga  thereafter  in  action  b  which  he  appeared 240 

m.  When  disqualified  to  act. 

referee,  where  partner  attorney  in  aetioD (Rule*  Civ.  Pr.,  172) 

IV.  Profeeaianal  duties  and  conduct. 

aixeat  in  action  for  malpractice 826 

to  recovermoney  or  property  embeuled  or  fraudulently  miaappUed 826 

contempt  for  failure  to  pay  costs  of  motion  striking  out  scandalous  matter 1488 

dupoaition,  right  to  take  testimony  before  attorney 301 

guardian  ad  litem  and  special  guardian,  duty  to  act  as (Rules  Civ.  Pr.,  40) 

ILibility  for  coats  for  pleading  scandalous  matter 1488 

limitation  of  action  to  recover  property  held  in  fiduciary  capacity,  cornmencement  of 

period 15 

r«feree.  when  to  be  appointed  sole (Rules  CEv.  Pr.,  172) 

V.  Appearance  and  authority, 

appointment  of  new  attorney  after  death,  removal  orsuapenrfon  of  original  attorney 240 

anignment  to  defend  action  for  poor  person 108 

prosecute  action  for  poor  person 196 

civil  action,  in 230 

coata,  liability  because  of  continient  interest  in  recovery 1481 

ofplaintiff'satComey  where  security  might  bedemanded 1530 
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V.  Appearance  and  AutliDrity — Continued. 

dea(h,prcceediDvon 240 

disability,  proeeediugB  on 240 

habeas  corpus  or  certiorari  to  inquire  into  detentioD,  right  of  partiea  to  appear  by  aHoraey    1247 

when  attorney  for  lelatoc  deemed  »ttorney(ot  people 1247 

non-resident  defendant  in  real  property  aetlon,  ootupellins  attorney  to  file  BUtbori^ 

(Rules  av.  Pr.,  U) 

execution  filing  and  aervice  of  authority  to  appear. (Rules  Civ.  Pr.,  56) 

poor  prrson  aasigning  attorney  to  defend  action  against (Rules  Civ.  Pr.,  37) 

'  aaeigiling  attorney  to  prosecute  action  for. (Rules  CIt.  Pr.,  38) 

removal,  )>rooeedinga  on 340 

•security  for  costs  by  attorney  forptaintill  to  rdieTehimsdr  from  liability 1S30 

substitution  of  attorney (Rulea  Civ.  Pr.,  BO) 

warrant  of  attorney,  effacton  judgment  after  verdict,  report  or  decidon  ,  want  of 109 

VI.  Subscription  of  process  and  pleadings. 

nvpy  of  account  delivered  to  defendant  in  action  on 246 

endciraement  of  came  of  attorney (Rules  Civ.  Pr.,  1 1) 

endorsement  of  name  of  party  on  the  papers  where  be  doe*  not  appear  by  the  attorney 

(Rules  Civ.  Pr.,  11) 
roanncr  and  time  for  raising  objection  for  failure  to  subscribe,  etc. . .  (Rules  Qv.  Pr.,  12) 

notice  of  attachment 917 

pnpers  that  must  be  subscribed  by  attorney (Rulet  Civ.  Pr,,  It) 

pleadings  generally (Rulsa  Civ.  Pr.,  01) 

replevin,  lequisition 1096 

en  iMcription  of  notice  of  exception  to  sureties 1102 

verification  of  pleadbg (Rules  Civ.  I^.,  00) 

VII.  Sen-ice  of  papers  on.    See  also  Service  of  Process  and  Papers, 

after  appt«rance 163 

VIII.  Confidential  communication. 

elcrk.  disclosure  of  confidential  communication  made  to  attorney 353 

diacloBur* 353 

Blenograpber,  disclosure  of  confidential  cotninunieation  made  toattomey 353 

wnivi.r  by  attorneys  by  stipulation 354 

of  privilege  by  client 364 

manner  of  waiving 364 

necessity  that  waiver  beat  trial 354 

wilts,  attamey  ae  subscribing  witness 354 

right  of  attorney  who  is  subscribing  witness  to  testify  to  preparation  and  execution . .     364 

IX.  Prix-ilcgc  and  exemptions. 

Ubrar>'  and  furniture 606 

surety  or  bail,  not  to  be (Rules  Civ.  Pr.,  27) 

X.  Compeiisntion. 

coats  awarded  to  poor  person,  distribution  among  attorneys 1493 

witness  fe«e  for  testifying  for  client,  right  to 1641 

Auction. 

necessity  that  execution  sale  be  made  at 
purchase  of  real  property  by  oommiasioi 
sale  of  real  propwty woo 

Authentication. 

records  arid  proceedings  of  foreign  court 306 

trnnsrript  fromdocketof  justice  of  peace  of  adjoining  state 304 

Award.    Stc  Arbitration. 

B 

Ball.     Sec  also  Aneat. 

certiorari,  discharge  on  bafl 1266 

fixinK  and  allowing r 1264 

custody  of  prisoner  on  appeal  in  habeas  corpus  or  certiorari  proceeding*  pending  bail 1279 

habeas  corpus  to  inquire  into  detention,  on  hearing 1266 

pendinR  appeal  in  habeas  corpus  or  oeitiorari 1276,  1277 

surrender  on  removal  of  action  to  supreme  court 06 

Uoin-d  St.iiia  bonds,  unregiatered,  as  equivalent  to  cash 167 

Bailment. 

ritfhl  (■(  hnilor  to  damages  where  bailee  enjoined 895 

o  show  matter  in 

iuuce 846 

It  uf  judgment,  filing  notice  of  appointment  and  ownership  as  equivalent 534 
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dUcfauge  (■•  EKUnd  for  vsosUng  attubment,  right  ot  plainltiff  to  show  nutter  la  Kvoidmnoe . .  960 

eecaiity  for  coat*  by  pUintUT  becominK  bukknipt  mlt«r  oommeDcemODt  of  aotiOD 1622 

in  acdon  by  tiuatee 1623 

trustee*.  pretoeDce  in  ution  by  or  asunat 138 

Bauki  ftnd  Buikdof . 

1.  In  Kenersl. 

admiiBibility  of  taatimony  of  stookholder  or  offioer  of  btuik  m  to  p«t«onal  tnmoaction  or 

commumcatioD  witli  deeea«ed  penon  or  lunatic 347 

attest  in  Kction  asatnit  o^ent  ot  officet  fot  misapplying  or  for  embeuling  funds  or  property  826 

attachment,  depovit  of  prooeeda  ot  sale B41 

II.  DirectofB  and  itockholdeta. 

accrual  of  cause  of  action  fot  penalty  or  forfeiture,  or  oonunon  law  or  ststulory  liability  49 

limitation  of  action  foT  penalty  of  fotfeftnra 49 

to  enforce  common  taw  or  ttatutoiy  liability 40 


Bkwdy  HOUIW.    9ee  Summary  Prooeedings  to  Diapoasess  * 

BUI  ol  parUeoUn. 

■eoount,  action  on 249 

further  bill 246 

right  of  plaintiS  to  giTe  evidence  of  account  whero  be  fails  to  furnish  bill  of  particulars. .  246 

Terifiostion  of  copy  delivered  to  defendant 246 

coats  on  motion  where  request  for  deUvary  of  bill  baa  been  previously  made 

(Rulee  av.  Pr..  116) 

delivery  to  adverse  party,  when  may  be  ordered  generally 247 

evidence,  right  to  give  as  tn  sffiimative  allegation  ot  which  particulars  have  not  been  delivered  247 

failure  to  ddiver.  effect  ot 247 

order,  who  may  make 247 

vetlfloation (Rules  Civ.  Pr..  118) 

when  may  be  ordered  generally 247 

BIlli  and  notM. 

.  acknowledged  or  approved  and  certified  bill  or  note,  admissibility  in  evidence 366 

affidavit  of  non-receipt  of  notice  of  protest,  effect  ot 36S 

verified  answer,  not  equivalent  to 36^ 

sttaohment,  duty  of  holder  to  certify  defendant's  inteteat 918 

of  cause  of  action  arising  upon 916 

rwats  and  expenses  of  dtawet  ox  endorser,  action  against  principal  to  tecovet 1601 

counterclaim  based  oo  demand  againat  assignor,  right  of  defendant  to  judgment  (or  eioasa  over 

plaintiff's  demand '. 267 

in  action  on  promiaaory  note  or  bill  of  exchange  assigned  aftet  it  became  due 267 

demand  of  acceptance  ot  payment,  original  proteat  as  presumptive  evidence  in  case  Dotary 

not  available  by  reason  of  death,  etc 368 

joinder  aa  defendant  of  persona  severally  liable 216 

limitation  of  actions,  application  of  statute  to  bills  and  notes  issued  as  money 66 

lost  bill  or  note,  necessity  for  undertaking  where  reoovety  is  had  by  State 333 

proof  ot  contents  by  patoL  ot  other  secoodaty  evidence  in  action  upon 333 

recovery  on , 333 

undertaking  to  indemnify  where  recovery  is  had 333 

lost  negotiable  inattument  ot  promisKiry  note  ot  bill  of  exchange,  action  on 333 

notary's  certiGcate  of  ptoteet  and  notice,  effect  eis  evidence 368 

notice  of  ptoteet.  note  or  memorandum  of  notary  as  presumptive  evidence  in  case  notary  not 

available  by  reason  of  death,  etc 366 

pleading (Rules  Civ,  Pr.,  9*) 

ptesentment  and  proteat  of  foreign  bills,  ptoof 369 

isale  on  execution  when  attached 969 

verification  of  answer  by  foreign  or  domestic  corporation  b  action  on 252 

B04Tdi.    See  also  Committees. 

affidavit,  power  ot  member  to  take 358 

to  acquire  information  by 368 

attachment  in  action  against 904 

certiorari  to  review  determination  generally 1284 

aa  included  in  "body  or  officer" 1310 

when  order  to  be  directed  againat  in  official  name I2B2 

contempt  of  witneases,  puniahment 406 

warrant  of  commitment 406 

injunction  to  restrain  atate  board  or  officer  performing  statutory  duty,  by  whom  granted . .  ,  879 

UB,  mode  of  service  of  order A IS21 

«of  notice  ot  application  for  peremptory  order 1319 
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oaths,  power  of  member  to  take 358 

papers  filed  with,  certified  copy,  admissibility  in  evidence 882 

prisoner,  order  to  bring  up  prisoner  to  testify  before  board 416 

records,  admissibility  of  transcript  in  evidence 382 

subpoena,  disobedience  of ^ 406 

manner  of  service 406 

power  to  issue 406 

subpoena  duces  tecum,  power  to  issue 406 

witnesses,  compelling  attendance  on  disobedience  of  subpoena 406 

Body  execution.    See  Executions. 

Bondl.    See  also  Undertakings  and  particular  titles. 

I.  In  general. 

amendment .  • 150 

attachment,  duty  of  holder  to  certify  defendant's  interests 918 

of  bonds  and  interest  and  profits  thereon 915 

of  cause  of  action  arising  upon .*. 916 

**  clerk  of  appellate  division,  duty  to  keep  books  in  which  to  record  bonds  or  undertakings 

(Rules  Civ.  Pir.,  7) 

committee  of  person  or  property  of  incompetent ' 1375 

deposits  of  moneys  or  assets  for  which  sureties  are  responsible 153 

duty  of  clerk  of  court  to  keep  books  in  which  to  be  entered (Riiles  Civ.  Pr.,  7) 

fees  of  county  clerks  of  greater  New  York  and  Westchester  county  for  filing  and  indexing. .  1557 

levy  of  execution  on  government  and  corporate  negotiable  bonds 687 

removal  of  action  from  one  court  to  another,  effect 95 

sale  on  execution  when  attached 969 

sheriff's  fees  for  certified  copy , 1558 

taking  bond  for  jail  liberties 1558 

or  undertaldngs  generally 1558 

United  States  bonds,  unregistered,  as  equivalent  to  cash  bail 157 

withdrawal  of  deposited  moneys  or  assets 153 

fees  for  certification  or  exemplification (Pub.  Off.  L.,  1 66-a) 

II.  Civil  actions  and  special  proceedings. 

1.  In  general. 

additional  security,  enforcement  of  order  for '  149 

when  may  be  required 149 

chapge  of  party,  effect  of 148 

new  sureties,  enforcement  of  order  for 149 

requisite  in  general 148 

security,  when  new  security  may  be  required 149 

2.,  Requisites,  form  and  sufficiency. 

acknowledgment (Rules  Civ.  Pr.,  25) 

affidavits  by  party  or  surety  to  accompany (Rules  Civ.  Pr.,  25) 

approval  by  court  or  judge (Rules  Civ.  Pr.,  25) 

oommittee|[or  special  guardian  of  incompetent  on  petition  to  sell  real  property. ....  1393 

execution  by  one  surety (Rules  Civ.  Pr.,  25) 

execution  of  bonds  by  fidelity  or  surety  company,  manner  of  execution 156 

failure  to  file  required  bond,  vacating  proceedings  for (Rules  Civ.  Pr.,  26) 

fidelity  or  siuety  company  as  equivalent  to  two  sureties 156 

filing  with  clerk  of  court (Rules  Civ.  Pr.,  25) 

infant,  lunatic,  idiot  or  habitual  drunkard  in  action  to  protect  interest  of 154 

joint  and  sev^^  where  two  or  more  persons  execute (Rules  C^v.  Pr.,  5) 

justification  by  fidelity  or  surety  company 156 

requisites  and  form  of  bond  in  action  or  proceeding (Rules  Civ.  Pr.,  25) 

special  guardian  of  infant  on  application  to  sell  realty 1394 

substantial  compliance  with  statute  or  rule 150 

sureties,  fidelity  or  surety  company  as  equivalent  to  two  sureties 154 

3.  Sureties. 

allowance,  endorsement  of 151 

notice  of 151 

attorneys  not  to  be  sureties (Rules  Civ.  Pr.,  27). 

examination  or  re-examination 149 

exceptions  to  sufficiency  of 151 

justification,  before  whom  made 151 

exceptions  taken  unnecessarily  or  for  purposes  of  vexation  or  delay 151 

failure  to  justify,  effect  of 151 

notice  of 151 

reference,  expenses  of 151 

reference  to  take  and  report  evidence 151 

when  required 151 

new  surety,  when  may  be  required 149 

several  sureties  justifjring  in  smaller  sums 152 
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m.  Discharge  of  surety  on  bond  of  fiduciary. 

acootmt  of  principal,  right  of  surety  to  file  on  faflure  of  principal 168 

accounting  by  principal,  order  for  on  filing  new  bond 168 

application  for  discharge,  to  whom  made 168 

compensation,  return  for  unexpired  portion  of  suretyship 168 

date  of  discharge  where  principal  files  new  bond 168 

I                                           hearing  on  accounting 16$ 

new  bond,  order  requiring  filing  on  hearing 168 

I                                           notice  or  application,  service  of 168 

removal  of  principal  and  order  for  accounting  on  failure  to  file  new  bond 168 

restraining  principal  from  acting  pending  hearing 168 

right  to  discharge  from  liability 168 

» 

rV.  Actions. 

actions  to  recover  penalty,  necessity  for  alleging  or  proving  damage 1184 

bond  to  people  or  public  officers  for  benefit  of  party  or  other  persons  interested 169 

infant,  lunatic,  idiot  or  habitual  drunkard,  bond  given  to  protect  interests 164 

leave  to  persons  interested  to  sue  on  bonds  given  to  people  or  public  officer 169 

notice  of  application  by  persons  interested  to  sue  in  own  name  on  bonds  given  to  people  or 

I                                                public  officer 169 

V.  Official. 

1.  General. 

committee  or  special  guardian  of  incompetent  on  petition  to  sell  real  property 1893 

increasing  bonds  of  seceiver  of  property 976 

receiver  of  property » , 976 

special  guardian  of  infant  on  application  to  sell  realty 1394 

2.  Actions  on  official  bonds. 

action  for  default  not  affected  by  pendency .(Pub.  Off. 

application  for  leave  to  sue,  ex  parte (Pub.  Off. 

assignee  of  insolvent  debtor  deemed  officer (Pub.  Off. 

coUeetion  of  execution (Pub-  Off. 

defense  by  sureties .* (Pub.  Off. 

endorsement  on  execution (Pub.  Off. 

leave  to  sue  on  official  bonds  of  other  officers (Pub.  Off. 

order  granting  leave  to  sue (Pub.  Off. 

order  vacating  leave  on  notice (Pub.  Off. 

proof  to  accompany  application  for  leave  to  sue .'(Pub.  Off.  L., 

ratable  distribution  among  claimants (Pub.  Off. 

receivers,  assignees  and  trustees  deemed  public  officers (Pub.  Off. 

successive   actions (Pub.  Off. 

when  demand  necessary (Pub.  Off. 

YI.  Penal  bonds. 

condition,  effect  for  purposes  of  maintaining  action 160 

I  damages  recoverable • 100 

I 

Booki    See  also  Discovery  and  Inspection;  Subpoena. 

I  I.  In  general. 

I  attachment,  seisure  of  books  of  accotmt  relating  to  personal  property  attached 912 

clerks  of  appellate  division,  books  to  be  kept  by (Rules  Civ.  Pr.,  7) 

clerks  of  court,  books'to  be  kept  by ' (Rules  Civ.  Pr.,  7) 

discovery  and  inspection (Rules  Civ.  Pr.,  140-142) 

exemption  from  execution 666 

restoration  on  discharge  of  attachment  of  books  relating  to  property  attached 971 

'  usurpation  of  office,  delivery  of  books  and  papers  to  person  found  entitled 1213 

verification  of  copy,  requisites 374 

II.  Production  of  books. 

account  book,  order  relieving  person  from  production  on  order  or  subpoena  duces  tecum. . .  411 

production  on  trial 411 

corporation,  subpoena  duces  tecum  or  order  to  produce  on  trial 413 

deposition,  production  of  books  and  papers  on  examination 296 

taken  within  state  for  use  without,  annexing  copies  of  books  and  pai>er8  produced ....  312 

taken  within  state  for  use  without,  production  of  books , . . .  310 

affidavit  on  application  for  order  for  deposition  where  production  required 

(Rules  Civ.  Pr.,  122) 

hospital,  subpoena  to  produce  books,  transcript  as  compliance  therewith 412 

inspection  on  obtaining  relief  from  production  on  subpoena  duces  tecum 411 

order  relieving  person  from  producing  book  of  account,  who  may  make 411 

to  compel  production  of  book  of  account 411 

subpoena  duces  tecum  directed  to  officer  of  corporation,  production  by  employee  or  subor- 
dinate officer  as  compliance 414 

directed  to  public  officer,  production  by  subordinate  officer  as  compliance 414 

time  of  service 411 

to  compel  production  of  book  of  account 411 

M7 
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Booki— Continued. 

III.  Foreign  coiporatioaB. 

booka  OS  pranunptire  evidence  of  Kct  oc  tmiuaot 

copy  ottioolcB  or  foreign  cori>ontioii*,»dini«ibilityueviilciioe 374 

notice  of  intentiOD  to  use  copy 374 

right  to  use  copy  of  books  to  prove  own  act  or  trsiuaction  in  ita  behalf 374 

verified  copy  as  evidence  where  origiiial  book  not  produced  at  trial 374 

Boundariu. 

arbitration  of  queation  relating  to 1448 

pnrtitioD,  dcsigaation  of  boundary  ol  parcels  divided  and  allotted 1028 

atBteiiii'nt  u(  boundary  line  to  bemrveyed  in  ordeifOTBurvey OSS 


atlachnient  in  action B02 

damages,  proof  of  matter  in  mitigation S39 

default  of  dL-fendant  for  want  of  angger,  right  to  prove  mitigating  eircunntancee 330 

judgmeDt  by  default,  Bummonaaerved  without  Bt«te  or  not  persoDally,  right  to  take 403 

mitigation  of  damages  aa  partial  defense 262 

necessity  for  pleading 330 

BrokflT. 

arreet  in  action  for  fundtor  property  embeulad  or misMpplied 826 

Bronx  county.  ^ 

ooata  in  attion  in  aupreme  court  which  might  have  bean  brought  in  county  oourt  whei*  reooveiy 

Icaa  than  five  hundred dollara 1474 

feesof  county  clerk  in  civil  acliona 1666,1667 

registiT-ndvilactiotw 16fi6,  li:67 

preferred  cnusei.  placing  on  calendar. 141 


Burying  ground. 

cancellation  of  exemption  from  ezecutioa 

deaignation  of  land  for  family  burying  giauod  to  be  eianpted  from  execution . . 
Giemption  of  family  burying  ground  from  execution 


municipal  corporation,  proof 3S8 

C 

Cft'endar.    See  iUm  Preferenoee. 

appellate  diviaian,  filing  papers  as  condition  to  placing  caae  upon  calendar 610 

coats  for  each  tarm  caae  on  calendar 1604 

in  court  of  appeals 1610 

on  appeal  for  each  term  case  on  calendar 150S 

entry  of  cause  on  calendar  according  to  date  of  isnie (Rules  Civ.  Pr.,  161) 

fees  of  county  clerka  in  greater  New  York  and  Weatcheater  county  for  placing  cause  on  calendar  1667 

preferred  cauaea,  duty  of  clerk .' 141 

preparation  and  diatribution  of  caleodan (Rntea  Civ.  Pr.,  151) 

right  of  Bolaried  sheriff  to  calendar  fee 1658 

aheriff'a  calendar  fees 1568 

icca,  paymentaa  condition  to  [dacing  ease  on  cslendar 1668 


Case. 

aniirndmcnt.  failure  to  make  within  time  limited,  effect (Rulea  Civ.  Pr.,  231} 

resulntiona  governing (Rule*  Civ.  Pr.,  230) 

time  within  which  to  be  prepared  and  served , .  (Rules  Civ.  Pr.,  230) 

coats  fur  making  and  serving  case  or  amendments. 1604 

onmotionfornewbialoncese 1600 

courlof  appeal),  appeal  from  judgment  on  verdict  aubject  to  opituon  of  court 601 

evidence,  manaer  of  stating (Rules  Civ.  Ft.,  232) 

exhibit,  certificate  of  clerk  that  printed  copies  of  exhibit  *ie  true  copies 

iRule*  Civ.  Pr.,  232) 

when  uotto  be  printed (Rules  Civ.  Pr.,  232 


INDEX  TO  CIVIL  PRACTICB  ACT— Rbfbbbnc]B0  abb  to  Sbctionb 
Case — Continued. 

eztendon  of  tixne  for  serving  case  or  amendments (Rules  Civ.  Pr.,  233) 

failure  to  make  within  time  limited,  effect (Rules  Civ.  Pr.,  231) 

filing  with  clerk  of  appellate  division  on  appeal' 616 

printed  case  and  exceptions  on  appeal  from  judgment,  by  whom  order  made 616 

motion  for  new  trial,  settlement  and  signing (Rules  Civ.  Pr..  221) 

opening  and  summing  up  not  to  be  stated (Rules  Civ.  Pr.,  232) 

resettiemcnt \  (Rules   Civ.  Pr.,  232) 

appealability  of  order  refusing 600 

service .' (Rules  Civ.  Pr.,  280) 

settlement,  failure  to  give  notice  within  time  limited,  effect Rules  Civ.  Pr.,  231) 

notice  of (Rules  Civ.  Pr.,  230) 

specific  questions  of  fact  submitted  to  juiy (Rules  Civ.  Pr.,  230) 

where  exceptions  ordered  to  be  heard  in  first  instance  by  appelate  division 

(Rules  Civ.  Pr.,  230) 
specific  questions,  necessity  for  case  on  motion  for  new  hearing  after  trial  of  specific  questions 

by  referee 666 

statement  of  facts  in  lieu  of  testimony (Rules  Civ.  Pr.,  230) 

submission  of  controversy  on  agreed  facts,  on 646, 647 

CauSd  of  action.    See  Actions;  Assignment;  Pleadings. 

C«m«teriM. 

cancellation  of  exemption  from  execution 678 

designation  of  family  burying  ground  to  be  exempt  from  execution 670 

family  burjing  ground  as  exempt  from  execution 670 

Cantos. 

eertifioate  of  director  of  census  duly  attested  as  evidence 401 

C«rtifloat6t  and  certified  copies. 

admissibility  of  certified  copies  of  papers  filed  with  public  officer '  382 

certified  copy  of  records  and  papers,  form  of  certificate 329 

fees  for  certification 1663 

of  county  clerk  for  giving  certificate 1664 

including  fees  paid  for  certified  copies  of  paper  in  bill  of  costs 1618 

marriage  certificate  as  presumptive  evidence 372 

officer,  certificate  as  presumptive  evidence  of  facts  stated  therein 367 

official  character  and  genuineness  of  signature  of  officer  taking  affidavit  without  state 369 

protest  of  bill  or  note,  effect  of  certificate  of  notary 368 

seal  of  county  clerk  making  certified  copy,  necessity 330 

court  or  officer  making  certified  copy,  necessity 330 

certified  copy  where  copy  is  used  in  court 330 

search  for  paper  by  custodian  as  evidence  of  inability  to  find 366 

stipulation  that  paper  is  copy  in  lieu  of  certification 170 

fees (Pub.  (Mf.  L..  §  66-a) 

Certiorail.     See  also  Habeas  Corpus. 
I.  To  inquire  into  cause  of  detention. 
1.  In  general. 

final  judgment,  right  of  persons  committed  or  detained  by 1231 

persons  entitled  to  writ 1230 

purpose  of  writ 1230 

restrictions  on  allowance  of  writ 1231 

United  States  court  or  judge,  right  to  writ  where  detained  person  by  virtue  of  mandate  1231 
'2.  Application. 

assessments,  does  not  abolish  certiorari  to  review 1283 

attorney-general  or  district  attorney  as  applicant 1233 

copy  of  mandate  for  detention,  when  to  be  given  by  officer 1281 

courts  to  which  directed 1232 

foim  and  signature 1232 

issuance  without  application 1241 

penalty  for  refusing  copy  of  mandate  for  detention 1281 

petition,  contents  and  verification 1234 

necessary  allegations 1234 

proof  where  application  made  to  officer  in  adjoining  county 1232 

3.  Issuance  of  writ. 

allowance  of  writ 1236 

assumed  name  of  officer,  stating  where  name  unknown 1240 

defect  and  form  not  reason  for  disobedience 1240 

defendant,  who  to  be  named  as 1236 

form 1238 

granting  without  delay 1236 

habeas  corpus,  in  lieu  of  where  offence  not  bailable 1261 

habeas  corpus,  issuance  notwithstanding  certiorari 1263 
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Certiorari — Ck>ntinued. 

I.  To  inquire  into  cause  of  detention — Continued. 

3.  Iflsuanoe  of  writ — Continued. 

immaterial  error  in  prisoner's  name  not  ground  for  disobedience 1240 

misnomer  of  persons  to  whom  directed  not  ground  for  disobedience 1240 

name  of  office,  designating  custodians  by  as  sufficient 1240 

penalty  for  refusa  to  grant  writ  on  proper  petition 1235 

seal  of  court .  / -  1236 

where  allowed  by  judge  out  of  court 1236 

where  returnable  before  judge  out  of  court  or  body  other  thiln  court  of  record.   1236 

1/  subscription  and  indorsement (Rules  Civ.  Plr.,  13) 

Sunday,  right  to  issue  writ  on 1235 

4.  Service. 

^*. .  fees,  payment  or  tender  on  service 1242 

V  persons  on  whom  served  deemed  person  to  whom  directed  though  wrong  name  used  1240 

^  '  service  of  writ  generally 1242 

by  affixing  to  outside  of  building  where  prisoner  detained 1242 

•  where  defendant  conceals  himself 1242 

where  officer  cannot  be  found 1242 

^,  under  officer,  service  where  defendant  not  found 1242 

r[,  5.  Return. 

)(.'■.  attachment  against  officer  for  disobedience  of  writ 1248 

|i ,  commitment  for  disobedience  of  writ , 1248 

^    •  place  of  commitment 1248 

^  confinement  of  officer  for  disobedience  of  writ,  nature  of 1248 

[^  contents 1245 

'*  disobedience  of  writ,  punishment 1248 
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person  on  whom  served  to  make  return  and  obey  writ 1244 

returnable  forthwith  or  on  future  day,  right  to  make 1239 

retiim  where  prisoner  brought  up  on  warrant 1272 

signing  and  verifying 1245 

to  whom  returnable  where  application  made  to  supreme  court  of  justice  in  county 

where  prisoner  not  confined 1239 

when  returnable 1239 

6.  Production  of  prisoner. 

assistance  in  executing  writ  where  warrant  of  attachment  or  precept  issued 1250 

concealing  prisoner  to  avoid  writ 1270 

execution  of  warrant  to  bring  up  prisoner 1272 

'  misdemeanor,  concealing  prisoner  to  avoid  writ 1270 

'  precept  to  bring  up  prisoner  on  disobedience  to  writ 1249 

proceedings  on  warrant  to  arrest  for  unlawfully  confining 1273 

return  where  prisoner  brought  up  on  warrant 1272 

warrant  to  arrest  for  unlawfully  confining  prisoner  before  writ  issued 1271 

to  bring  up  prisoner  before  writ  issued 1271 

7.  BaO. 

allowing  and  fixing  bail 1264 

by  whom  bail  to  be  taken 1264 

custody  of  prisoner  pending  bail 1279 

filing  recognisance 1265 

prisoner,  appearance  before  judge  to  acknowledge  recognisance 1264 

sureties,  sufficiency 1264 

8.  Hearing. 

amendment,  rule  governing 1268 

appearance  of  parties  by  attorney 1247 

attorney  for  relator,  when  deemed  attorney  for  people 1247 

dismissing  proceedings  where  detention  lawful 1262 

final  order  defined 1268 

in  insanity  proceedings,  efifect  as  evidence 1262 

habeas  corpus,  hearing  where  certiorari  issued  in  lieu  of 1261 

intermediate  orders,  rules  governing 1268 

motions,  rules  governing 1268 

power  of  court  to  inquire  into  legality  or  justice  of  mandate,  etc 1254 

remanding  prisoner  lawfully  detained 1252 

9.  Remand  and  discharge. 

bail,  discharge  on  bail  where  commitment  irregular 1255 

civil  cases,  when  prisoner  can  be  discharged 1253 

commitment  on  remand  to  another  officer,  when 1256 

discharge  on  bail 1265 

where  unlawfully  imprisoned  or  restrained 1262 

district  attorney*  notice  before  order  for  discharge  made 1258 

enforcement  of  final  order  for  discharge 1266 

of  order  for  discharge,  manner  of 1267 

irregular  commitment,  discharge  on  bail 1255 

liability  to  prisoner  for  disobedience  of  final  order 1267 

notice  before  order  for  discharge  made,  to  whom  given 1258 
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#  Certiorari— Continued. 

I.  To  inquire  into  cause  of  detention — Continued. 

0.  Remand  and  discharge — Continued. 

penalty  for  iUegally  re-oommitting  discharged  prisoner 1269 

re-imprisonment  for  same  cause,  when  prisoner  discharged  may  be 1269 

remand  of  prisoner  not  entitled  to  dueharge 1256 

where  bail  not  given 1256 

service  of  certificate  showing  that  bail  has  been  given 1266 

of  final  order  for  discharge 1266 

time  for  serving  notice  before  order  for  discharge  made 1258 

10.  Appeal. 

bail,  form  contents  and  execution  of  recognisance 1277 

upon  appeal,  fixing 1276 

valid  for  adjourned  terms 1280 

before  bail  given 1274 

court  of  appeals,  admitting  prisoner  to  baO 1278 

orders  appeEtlable 1274 

people  from  order  discharging  prisoner 1275 

stay  of  discharge  of  prisoner,  appeal  by  people  as 1274 

n.  To  review.  • 

1.  In  general. 

additional  allowance  upon  review  of  assessment .\  ..  1513 

application  of  provision  to  civil  matters  only  and  criminal  contempt 1312 

"body  or  officer"  defined 1310 

definition  of  terms 1310 

"determination"  defined 1310 

order,  review  by  certiorari  obtained  by 1283 

purpose  of  certiorari  proceedings 1284 

special  statutory  provisions  excepted 1311 

stay  of  proceedings  on  granting  order 1295 

writ  of  certiorari  abolished ' 1283 

2.  When  granted. 

amendment  to  make  returnable  to  proper  county 1296 

dvil  action  or  special  proceeding  in  court  of  record,  order  not  to  be  granted 1285 

court  that  may  grant  order 1287,  1290 

disability,  granting  order  after  removal 1289 

extension  of  time  for  disability  of  relator 1289 

linutation  of  time  for  order 1288 

granting  order  after  removsl  of  disability 1289 

officer  after  expiration  of  term,  granting  against 1301 

time  within  which  order  must  be  granted  after  determination 1288 

appeal,  right  to  issue  where  available 1286 

final  detennination  of  rights 1286 

generally '. 1286 

rehearing,  where  party  or  officer  has  power  to  rehear 1286 

when  order  may  be  granted 1284 

8.  Application  for  order. 

by  whom  made 1290 

granting  or  refusing  as  discretionaiy 1290 

notice  of  application,  when  required 1291 

petition,  necessity  for  verified 1290 

proof  in  opposition  to  application 1291 

on  which  order  granted 1290 

rules  may  regulate  giving  notice 1291 

service  of  notice,  manner  and  time 1291 

4.  Order. 

board  or  body,  when  order  to  be  directed  against  in  official  name 1292 

certified  copy  of  order,  service 1294 

court  or  judge,  service  on  clerk 1294 

enforcement  of  final  order,  filing  enrollment  before 1308 

entry  of  order 1293 

security  to  stay  proceedings 1295 

service  of  order,  manner  generally 1294 

manner  where  granted  without  notice 1294 

service  of  papers  on  which  granted,  where  granted  without  notice 1294 

service  on  board  or  body,  manner 1294 

stay  of  proceedings,  order  as  staying 1295 

power  of  court  to  grant  stay  on  security 1295 

subsequent  proceedings,  rules  governing 1299 

to  whom  directed 1292 

transfer  of  papers  to  county  where  order  returnable 1296 

5.  Return. 

additional  affidavits  or  proof  where  defendant  dead,  absent,  or  incompetent 1303 

affidavit  to  supplement  return  where  defendant  absent,  etc 1303 

amendment  of  order  to  make  returnable  to  proper  county 1296 

ff71 
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"V  Certiorari — Continued. 

'-..  II.  To  review — Continued. 

5.  Return — Continued, 
contempt  for  failure  to  make 1298 

}U  contempt  for  failure  to  make,  payment  of  fees  and  disbursements  to  Judge  or  derk 

as  condition 1298 

defective  return,  directing  further  return 1298 

extention  of  time  io  make 1299 

failure  of  officer  whose  term  of  office  has  expired  to  make  return,  punishment 1301 

failure  to  make  as  contempt 1298 

filing 1297 

further  return,  when  directed 1298 

how  return  made 1297 

officer  whose  term  of  office  has  expired,  return  by 1301 

place  and  time  of  return 1296 

time  to  make  return,  extension 1299 

transfer  of  papers  to  county  where  order  retiimable 1296 

6.  Hearing  and  determination. 

adjourmzient  to  permit  bringing  in  third  persons 1302 

bringing  in  third  persons  on  hearing 1302 

costs  as  discretionary 1307 

awarding  in  final  order 1307 

courts  in  which  cause  heard  on  return 1300 

dead,  absent  or  incompetent  defendant,  additional  affidavits  or  proof 1303 

enrollment  of  final  order,  filing  as  authority  for  subsequent  proceedings 1309 

filing  in  clerk's  office 1308 

final  order  annulling,  confirming,  or  modif3dng  determination 1306 

notice  of  hearing .' .  1300 

papers  on  which  hearing  had 1300 

questions  r3viewable 1304 

restitution  where  determination  annulled  or  modified 1306 

stay  of  proceedings  by  appeal  to  court  of  appeal,  effect  on  proceedings  below 1309 

Challenge.    See  Jury  and  Jurors. 

Chamberlain. 

fees  of  county  clerks  of  greater  New  York  for  filing^^nd  entering  order  directing  ohamberiain 

to  pay  out  money 1667 

certificate  showing  deposit 1667 

fees  for  investing  money  pursuant  to  direction  of  court 1661 

paying  money  out  of  court 1661 

receiving  interest  on  investment  and  paying  out  same 1661 

receiving  money  paid  into  court \  .; 1661 

New  York  city,  transfer  of  money  paid  into  court'  to 134 

Chambers. 

power  of  court  to  make  chamber  orders 1^ 

special  term  adjourned  to,  trial  of  action  on  calendar 438 

Champerty. 

costs  in  ejectment  by  grantee  suing  in  name  of  grantor 994 

grantee  of  land  held  adversely,  right  to  sue  in  name  of  grantor  in  ejectment 99  4 

Change.    See  Name;  Trial. 

Character. 

proof  of  character  on  application  for  admission  to  bar (Rules  Civ.  Pr.,  1) 

Charge. 

exceptions  to,  necessity  that  they  be  in  writing  or  entered  on  minutes 446 

when  to  be  taken 446 

fees  for  obtaining  copy  of  charge,  including  in  bill  of  costs 1618 

Chattel  mortgage. 

action  to  foreclose.    See  Foreclosure. 

Chattels.    See  also  Replevin. 

jurisdiction  of  county  court  of  action  to  foreclose  lien 67 

to  recover 67 

limitation  of  action  for  recovery  of 48 

Chattel  real. 

action  affecting  estate,  right,  title,  lien  or  other  interest  in,  trial,  place  of 183 

foreclosure  of  mortgage  on,  place  of  trial 183 

ere 
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Chattel  real — Continued. 

judgment  for  money,  duration  of  lien 510 

after  judgm^t  amended  to  show  true  name  of  judgment  debtor 611 

judgment  for  money,  when  lien  upon 509 

levy  upon  after  expiration  of  lien  of  judgment  for  monqy 512 

lien  of  docketed  judgment  for  money,  period  of 510 

Children.    See  also;  Divorce;  Infants;  Legitimacy;  Marriage.  %, 

age,  opinion  of  physician  after  examination 334 

proof  of •  334 

custody  and  maintenance  where  marriage  of  parents  annulled 1140 

determination  of  age  upon  trial 334 

homestead  exemption  at  the  death  of  parents 674 

leiptimacy  of  children  in  action  for  divorce  by  husband 1 157 

in  action  by  wife j 1 154 

legitimacy  on  annuUment  of  marriage  of  parents 1135 

proof  of  age  by  personal  inspection 334 

Choseg  in  action.    See  Bills  and  Notes;  Bonds;  Execution. 

Citation.    See  Surrogate's  Court  Act. 

Cities.    See  also  Municipal  Corporations. 

arrest  in  action  to  recover  funds  wrongfully  obtained  or  converted 826 

attachment  in  action  to  recover  funds 904 

board  of  health,  proof  of  acts,  ordinances,  resolutions,  etc 388 

by-laws,  proof ^  . .  388 

costs  in  action  brought  by  people  for  benefit 1496 

fees  of  printers  for  publishing  notice  in  cities  of  the  first  and  second  class 1551 

jurisdiction  of  county  court,  city  including  more  than  one  county 68 

juror,  resident  or  taxpayer  as  disqualified  in  action  by  or  against 454 

magistrates,  power  to  take  oaths  and  affidavits 357 

misappropriation  of  public  funds  or  spoliation,  action  by  state  to  recover 1223 

ordinances,  proof ; 388 

police  justice,  power  to  take  oaths  and  affidavits 357 

proceeding  of  common  council,  proof '. . . .  388 

action  for  cutting  trees^* etc.,  on  lands  of (Real  Prop.  L.,  §  533> 

treble  damages  in  action  for  cutting  trees,  etc (Real  Prop.  L.,  §  534) 

Citizen. 

necessity  that  applicant  for  admission  to  bar  be  dtisen  of  United  States  (Rules  CTiv.  Pr.,  1) 
Ci^  chamberlain.    See  Chamberlain. 

City  court  of  Buffalo. 

appeals  from,  where  heard 628 

judgment  or  order  on  appeal,  where  entered , 629 

Ci^  court  of  New  York.  See  also  New  York  City  Court  Act. 
I.  Jurisdiction. 

supplementary  proceedings  on  judgment  recovered  in  municipal  court  of  city  of  New  York    778 
II.  Appeals. 

court  to  which  appeal  taken 627 

discharge  of  levy  on  personal  property  after  appeal ^ *.     689 

judgment  or  order  on  appeal,  where  entered 629 

III.  Costs. 

recovery  under  two  hundred  and  fifty  dollars  where  action  could  have  been  brought  in 

mtmic  pal  court  except  for  amount  claimed 1474 

security  by  plaintiff  becoming  non-resident  of  city  after  commencement  of  action 1522 

non-resident  of  city \ 1522 

several  actions  brought  against  persons  severally  liable  instead  of  one 1479 

Cifil  aetioni.    See  also  Actions. 

definition 6 

distinction  between  forms  of  action 8 

merger  with  criminal  prosecution 9 

Citil  contempt.    See  Ck>ntempt  of  Court. 

n 

Citil  Practice  Act. 

abatement  and  continuance,  applicability  of  provision  where  special  provision  otherwise 

made  by  law 91 

application  of  provision  of  article  relating  to  defects,  mistakes  and  irregularities  to  pending 

proceedings 1569 
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INDEX  It)  CIVIL  PRACTICE  ACT— RmsEsnOEfl  abb  to  SwmonB 

Cirtl  Practice  Act— Contdniwd. 

appticntion  to  Mtioiu  &ad  proceedlnss  eonuDenced  before  tsJaas  eff«ot IfiCS 

to  Bctions  and  ipeeial  proeeediiixs  hereafter  oomzoenced 1508 

to  civU  pnutice  in  ccnuta  of  record I 

to  pQodinK  proceedinsB  besun  by  state  writ 1SS7 

mfnt  of  Botioo  or  special  prooondingii  within  proriBOD  a*  to  applioatioii  of  ut. . . .  1G4S 

on 2.  a 

effect  of  subetantial  re-enaotmeiit  of  provisloii  of  oode  of  dvil  piooeduie 1572 

on  existiDg  ligbta  and  liatolitiee,  etc 1G73 

on  rights  or  liabQitiea  acquired  or  inclined 1S73 

upon  term  and  tenure  of  office 1676 

liberal  construction,  applicability  of  rule , 3 

repeal  of  c^oda  of  civil  procedure UT7 

rights  savc^d 1573 

me 1 

when  ael  takes  effect 1678 

Civil  Practice  BulM.    See  Indei  to  Bules  of  Ciyii  Practice. 

Civil  rights  law. 

proviaiona  of  aeotioa  seventy-two  superseded  by  pioviaon  as  to  enforaement  of  judfmeot  in 

divorce  by  contempt  prooeedingB 1172 

witness  Hrregted  in' violation  of  civil  rights  law,  diocharge 408 

Claim  of  title.    See  also  Attachment;  Executions:  Replevin;  SherllTB  Jury. 

costs  on  trial  of  title  to  property  MJKd  by  sheriff 104 

fees  of  sbcriff  and  jurora,  right  of  sheriff  to  demand  deposit  before  notifying  jurors 104 

sh  rifT.  jurors,  and  witnesses,  taxation  of 104 

witnc^sea,  jurots  and  sheriff,  by  whom  p^abte 104 

trial  of  claim  of  title 103 

Claims.    Bee  Coiitt  of  Claims  Act;  Decedent's  Estate. 

against  oodefendant 824 

notice  to  present  claim  in  representative  action (Rules  dv,  Fr.,  8) 

Claims  to  real  proper^;  aetion  to  determine.    See  Real  Property., 

Clergyman. 

certified  copy  of  marriage  certiScate  a*  presumptive  evidence 372 

coufeaaiona,  disclosure  of 351 

marriHgc  ecrtificSite  as  presumptive  evidence 372 

Clerks  of  court.    See  also  County  Clerks;  Surrogates'  Court  Act. 

'  Clerk"  aa  meaning  clerk  of  court 7 

"clerk"  defined '. 7 

copy  of  paper  certified  by  as  evidence 382 

filing  papers  with (Rules  Civ.  Pr.,  15) 

II.  Powers  and  duties. 

affidavit,  power  to  take 367 

appeal ,  duty  to  file  papers  on 577 

aasessiaeat  of  amount  due  on  entering  default  judgment  on  univerifled  complaint 487 

.    books  to  be  kept  by  clerks  of  appellate  division (Rules  Civ.  Pr.,  7) 

books  to  be  kept  by  clerks  of  court (Rules  Civ.  Pr..  7) 

calendar,  duty  as  to  preferred  causes 141 

certifying  minutes  On  removal  of  actions  from  county  court  for  trial  in  supreme  court  in 

another  county 189 

change  of  place  of  trial,  delivery  of  papers,  etc.,  to  clerk  where  aetion  to  be  tried 188 

comparijig  and  certifying  printed  copy  of  judgment-roll  or  order  appealed  from 1653 

computation  of  additional  allowances 1632 

interest  where  judgment  entered  by  default 4S7 

default  judgment,  duty  to  enter 486 

filing  assesament  and  oral  proof  taken  on  entry 4S7 

docket-book,  correction  where  judgment  modified  or  reversed  on  appe*] 496 

entry  of  judgment  on  defendant's  offer ]77 

eiamination  of  plaintiff  on  oath  on  entering  default  judgment  on  unverified  oomplaint ....  487 

filing  papers,  etc.,  delivered  on  change  of  place  of  trial 188 

interest,  duty  to  compute  and  include  in  judgment 480 

judgment,  duty  to  compute  interest  and  include  in  judgment 480 

entry  on  general  verdict 406 

lost  instrument,  taking  proof  on  entering  judgment  by  default  on  tuverified  oomplaint. . ..  487 

oatha  and  affidavit,  power  to  take 357 

pnpera  on  appeal,  duty  to  file 677 

referoiiceby  consent,  duty  to  enter  order  of  oourse  where  stipulation  names  referee 464 

satiaractionof  judgment  after  composition  by  joint  debtor,  entry  upon  docket 631 


INDEX  TO  CIVIL  PRACTICE  ACT— RxraxsNCEB  abe  to  Bsenom 

Cltrks  of  eouit — Contlitued. 

tl.  Powers  and  duties — CoQtimied. 

Bevenmoe  of  action,  duty  to  enter  ordo'  of  comae  where  judgment  againit  part  d  dafead- 

antosererAlIy  liable 475 

tazins  coats 1633 

traDBcript  of  docket,  duty  to  funuih  coirected  tranacript  aftei  judgment  rererasd  or  modi- 


judgment,  duty  to  furniah SOS 

III.  Compenaation. 

feea  in  civil  actions,  eertiSedtraneeript  of  docket  o[  judgment 1663 

clerk  or  court  of  appeala 1662 

record  geDcrally 1663 

comparing andcartifyingprinted copy ofjudgment-roltoTordraappealcd from I66S 

enteriogintertocutot?  judgment  or  any  other  order 1663 

final  judgment  or  order  and  filing  judgment-roll 1663 

Sling  tnnseript  or  docketing  or  re^ocketins  judgment 1668 

generally 1663 

trial  of  action  or  hearing  upon  meiite  of  special  proeeedinga 1663 

Cloud  on  title.    See  Real  Property. 
Code  of  dill  procedure. 

repeal 1667 

Btatutory  references  to.  effect 1672a 

Codefendant. 

claim  againat 824 

Oo-bBbttstion. 

annulmeotof  marriage,  co-habitation  after  age  of  eonsentMdefcDBe 1183 

ongroundof  lunacy,  co-habitation  after  reetoration  to  aoutid  mind  a*  defenae 1137 


itqiortgageofvesBel  SB  evidence.  . 


Comml Mlonom.    See  also  DepodtionB;  Dower:  Incompetent  Feraonl- 

deposition,  who  may  act  aa  commisdoncr  to  take  testimony 

removal  by  court 


Commlagionen  of  deedi. 

power  to  take  oaths  and  affidavita. . 


See  also  Guardiaas;  Trustees:  Surrogates'  Court  Act 

apportionment  of  commiBnona  among  several  trustees 1648 

receiver,  additional  commission 1647 

receivets  generally 1547 

referee  to  sell  real  property 1640 

trustees 1648 

0<niiintfete«  at  person  and  proper^  of  Incompetent  perstmi.    See  Incompetent  Persons. 

Oommltteei.    See  also  Boaixls. 

affidavit,  power  to  acquire  information  by 368 

character  committee  to  paaa  on  application  for  admiasion  to  bar (Rnlea  Civ.  Pr..  1) 

contempt  of  witnesses 406 


witnesses,  compelling  attendance  on  disobedieDce  of  subpoena 400 

oaths,  power  of  member  of  legislative  committee  to  admlDister. .  "        -     •  —    • 


Ctamnitanant.       See  also  Arrest;  Contempt;  Fines;  Witaesses,  and  other  particular  titlea. 

supplementary  proceedings,  judgment-debtor  in 784 

Common  carrier.  3«e  Carriers. 

Common  Informer.    See  also  Forfeiture;  PenaltJM. 

action  for  penalty  or  forfeiture 1180 

limitation  of  actions  for  penalty  or  forfeiture 62 

right  of  court  or  jury  or  referee  to  award  part  of  penalty 1182 

Common  l»w. 

certiorari,  granting  order  where  certiorari  might  have  been  granted  at  common  law 12S4 

dvil  practice  act  as  limiting  right  to  make  proof  accorduig  to  rules  of  common  law 344 


^  INDEX  TO  CIVIL  PRACTICE  ACT— Refbbbnoes  abe  to  Ssctions 

I- 

A.'  Common  law — Continued. 

^                      foreign  state,  admifisibiUty  of  reports  of  cases  decided  therein , 391 

*^                             proof  in 391 

record,  document,  etc.,  right  to  prove  according  to  rules  of 344 

writ  of  habeas  corpus  at,  how  issued *. 1282 

Complail^t.    See  also  Pleadings  and  particular  titles. 

I.  In  general, 
allegations  in  verified  complaint,  form  of 276 

.  amendment  to  sustain  order  of  arrest 843 

1-  conditions  precedent,  how  pleaded. (Rules  Civ,  Pr.,  92) 

W'        '  contents 255 

i^l  corporation,  necessa^  allegation  as  to  corporate  existence  in  actions  by  and  against 

1^  (Rules  Civ.  Ft..  93) 

g^.  demand  for  judgment  as  controlling  relief  awarded 479 

p  '        '  equity  action,  demand  for  interlocutory  and  also  final  judgment 256 

facts  not  constituting  cause  of  action,  failure  to  raise  objection  before  trial  as  waiver 279 

';-  failure  to  deny  allegations  as  admission 243 

first  pleading 254 

form  and  requisites,  incorporating  allegations  of  one  paragraph  in  another  by  reference 

I  .  (Rules  Civ.  Pr..  90) 

tv  numbering  paragraphs  of  complaint (Rulep  Civ.  Pr.,  90) 

1^*  numbering  separate  causes  of  action (Rules  Civ.'  Pr.,  90) 

I I  separate  allegations  to  be  placed  in  separate  paragraphs (Rules  Civ.  Pr.,  90) 

»*;;.  -  stating  causes  of  action  separately (Rules  Civ.  Pr.,  90) 

instrument  for  pasrment  of  money,  how  pleaded (Rules  Civ.  Pr.,  94) 

^<  joinder  as  defendant,  of  party  united  in  interest  with  plainti£f ,  necessary  allegations. 194 

^  judgment,  demand  for 255 

interlocutory  judgment  and  also  final  judgment  in  equity  action 256 

judgment  or  determination,  how  pleaded (Rules  Civ.  Pr.,  95) 

libel,  pleading  application  of  defamatory  matter (Rules  Civ.  Pr.,  96) 

;.  motion  to  amend,  or  strike  out,  time  to  notice (Rules  Civ.  Pr.,  105) 

names  of  all  parties  to  action,  designating  in 255 

note,  etc  how  pleaded  in  action  on (Rules  Civ.  Pr.,  94) 

'  objections  in  point  of  law  waived  by  failure  of  defendant  to  raise  by  motion  or  answer 278 

to  in  ^int  of  law,  right  to  raise  in  answer 261 

people  made  defendant  in  action  affecting  real  property,  effect  of  failure  to  make  necessary 

r  allegations 259 

necessary  allegation 259 

private  statute,  how  pleaded , . . .  (Rules  C!iv.  Pr.,  98) 

remedy  demanded  inappropriate  to  facts,  amendment  of  proceedings  to  give  appropriate 

relief Ill 

slander  of  woman,  necessity  for  alleging  special  damages (Rules  Civ.  Pr.,  97) 

slander,  pleading  application  of  defamatory  matter (Rules  Civ.  Pr.,  96) 

striking  out  sham,  etc.,  matter (Rules  Civ.  Pr..  103) 

subscription (Rules  Civ.  Pr.,  91) 

sufficiency  of  coniiplaint  in  point  of  law,  right  to  raise  in  answer 261 

trial,  designating  place  In  action  in  supreme  court 255 

verification,  action  to  charge  joint  debtor  not  personally  summoned 1186 

II.  Amendment. 

action  against  partnership  using  name  of  deceased  person  to  show  name  of  real  defendant. .     223 

causes  of  action  improperly  united (Rules  Civ.  Pr.,  102) 

defect  of  parties  plaintiff (Rules  Civ.  Pr.,  102) 

for  delay,  effect  of 244 

indefinite,  uncertain  or  obscure  allegations (Rules  Civ.  Pr.,  102) 

misjoinder  of  parties  plaintiff (Rules  C)iv.  Pr.,  102) 

of  course 244 

service  of  amended  complaint (Rules  Civ.  Pr.,  101) 

time  within  which  answer  must  be  served  to  amended  complaint. . . .  (Rules  Civ.  Pr.,  101) 
time  within  which  complaint  may  be  amended  of  course 244 

III.  Service. 

attorney  appearing  for  two  or  more  defendants,  necessity  for  serving  more  than  one  copy 

on  demand 257 

demand  by  defendant  for  copy  on  service  of  notice  of  appearance 238 

for  copy 257 

failure  to  serve  copy  on  demand,  effect  of '  257 

summons,  at  time  of  serving 257 

'^  .                          supplemental  complaint,  extension  of  time 99 

time  within  which  copy  must  be  served  after  demand 257 

demand  for  copy  of  complaint  must  be  made 257 

IV.  Objections  to  complaint. 

how  stated 280 

necessity  that  all  objections  be  taken  either  by  motion  or  by  answering  pleadings. 281 

objections  that  may  be  stated  in  language  of  statute  without  particulars 280 

must  point  out  specifically  the  particular  defect  relied  upon 280 
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INDEX  TO  CIVIL  PRACTICE  ACT— Referhncks  abb  to  Sections 
Complaint — Continued. 

IV.  Objections — Continued. 

right  to  make  motion  as  to  specified  cause  of  action  and  plead  as  to  others. 281 

time  within  which  notice  of  motion  raising  must  be  served 237 

waiver  of  objections  in  point  of  law  by  failure  to  take  by  motion 278 

V.  Dismissal. 

1.  In  general.  ^ 

after  dose  of  plaintiff's  evidence  or  whole  case  as  final  determination  on  merits ....  482 

annullment  of  marriage,  action  by  next  friend 1145 

before  close  of  plaintiff*8  evidence  as  bar  to  new  action 482 

default  in  appearing  at  trial 433 

disobedience  of  order  for  discovery  or  inspection,  dismissal  for 325 

failure  to  serve  copy  of  complaint  on  demand ¥ , 257 

summons  on  one  or  more  of  defendant's  necessary  to  determination 180 

foreclosure  of  mortgage,  on  payment  of  instalment  due 1081 

neglect  to  proceed  against  one  or  more  defendants  severally  liable 181 

application  by  defendant  not  proceeded  against 181 

after  issues  joined (Rules  Civ.  Pr.,  156) 

as  against  defendant  not  proceeded  against 181 

in  action  against  defendant 181 

nonsuit,  right  of  plaintiff  to  submit  to  in  court  of  record  after  jury  retires 457 

on  judge's  minutes,  motion  for 549 

people  made  defendant  in  action  affecting  real  property,  failure  to  make  necessary 

allegations 259 

referee,  power  to  direct 4ft9 

reference,  submission  to  on 469 

security  for  costs,  on  failure  to  give .' 1529 

trial,  dismissal  on  trial  for  failure  of  or  defect  in  proof,  when  denied 

(Rules  Civ.  Pr.,  166) 

without  prejudice  at  close  of  plaintiff's  case  or  of  whole  evidence 482 

2.  Defect  appearing  on  face. 

another  action  ending (Rules  Civ.  Pr.,  106) 

court  without  jurisdiction  of  person (Rules  Civ.  Pr.,  106) 

court  without  jurisdiction  of  subject  of  action (Rules  Civ.  Pr.,  106) 

facts  insufficient  to  constitute  cause  of  action (Rules  Civ.  Pr.,  106) 

plaintiff  without  legal  capacity  to  sue (Rules  Civ.  Pr..  106) 

time  within  which  motion  must  be  made  for  judgment (Rules  Civ.  Pr.,  106) 

3.  Defect  not  appearing  on  face  of  complaint . 

amendment  of  complaint (Rules  Civ.  Pr.,  108) 

another  action  pending (Rules  Civ.  Pr.,  107) 

contract  unenforceable  under  statute  of  fraud .s (Rules  Civ.  Pr.,  107) 

court  without  jurisdiction  of  person (Rules  Civ,  Pr.,  107) 

court  without  jurisdiction  of  subject (Rules  Civ.  Pr.,  107) 

determination  of  motion  for  dismissal (R.ules  Civ.  Pr.,  108) 

determination  of  question  on  affidavits  and  complaint (Rules  Civ.  Pr.,  108) 

infancy  or  other  disability (Rules  Civ.  Pr.,  107) 

limitation  of  action (Rules  Civ.  Pr.,  107) 

plaintiff  without  legal  capacity  to  sue (Rules  Civ.  Pr.,  107) 

release (Rules  Civ.  Pr.,  107) 

res  judicata (Rules  Civ.  Pr.,  107) 

trial  of  question  of  fact  by  jury  or  referee (Rules  Civ.  Pr.,  108) 

Compromise. 

acceptance  of  offer  of  judgment,  when  to  be  made  and  manner  of  making 177 

adminibility  in  evidence  of  plaintiff's  unaccepted  offer  of  judgment  on  defendant's  counter- 
claim    178 

unaccepted  offer  of  judgment 177 

common  informer,  right  to  compromise  penalty  or  forfeiture 1180 

costs,  when  defendant  entitled  after  offer  of  judgment 177 

defendant  not  entitled  on  counterclaim  where  plaintiff  offers  judgment 178 

plaintiff  not  entitled  after  offer  of  judgment 177 

counterclaim,  acceptance  of  plaintiff's  offer  of  judgment 178 

judgment  on  plaintiff's  offer  to  allow , 178 

nature  of  judgment  plaintiff  may  offer  to  allow 178 

light  of  either  party  to  enter  judgment  on  plaintiff's  offer 178 

when  plaintiff  may  offer  to  allow  judgment 178 

death  of  party  after  offer,  right  to  enter  judgment 478 

forfeitures,  right  of  common  informer  to  compromise 1180 

judgment,  entering  on  offer  by  defendant 177 

on  plaintiff's  offer  to  allow  on  defendant's  counterclaim 178 

offer  of  judgment  by  defendant  severally  liable 177 

when  may  be  made 177 

offer  to  allow  judgment,  by  whom  acceptance  subscribed ^ 179 

by  whom  subscribed * 179 

577 
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I  •  INDEX  TO  CIVIL  PRACTICE  ACT— References  are  to  Sections 

^•■^ 

CompromiBe — Continued. 

[i^  offer  made  by  attorney,  requisites 17^ 

i  requisite  of  acceptance,  where  made  by  attorney 170 

f:  penalty,  right  of  conoLmon  informer  to  compromise IISO- 

;v  Comptroller  of  State. 

'^  ;  costs  awarded  against  people,  duty  to  draw  warrant  upon  treasurer  for 1494' 

1^                       examination  of  books  of  bank  or  other  depository  or  public  official  relating  to  moneys  paid 
E  into  court (State  Finance  L.,  §  44-a) 

Computation. 

additional  allowances  to  plaintiff  in  certain  actions 1512 

Concurrent  jurisdictlAl.     See  also  County  Court;  Guardians;  Incompetent  Persons;  Sunrogate'a 
Court  Act. 
I  incompetent  persons,  custody  of  ];>er8on  and  care  of  property 1356- 

Condemnation  law. 

I.  In  general. 

definitions (Condem.  L.,  $  2) 

power  of  court  to  make  necessary  orders (Condem.  L.,  S  26) 

proceedings  to  be  taken  as  prescribed  by  code (Condem.  L.,  $  3) 

repealing  clause (Condem.  L.,  §  27) 

short  title (Condem.  L.,  §  1) 

when  law  takes  effect (Condem.  L.,  §  29) 

II.  Petition;  hearing  and  judgment. 

acceptance  of  offer  to  purchase (Ck>ndem.  L.,  §  16) 

appearance  in  person  or  by  attorney (Condem.  L.,  S  8) 

l^ppearance  of  infant,  lunatic,  idiot,  or  habitual  drunkard (Condem.  L.,  $  7) 

appointment  of  guardian  ad  litem  for  infant  or  incompetent (Condem.  L.,  $  7) 

appointment  of  guardian  ad  litem  for  infant  or  incompetent  for  defendant  not  personally 

served (Condem.  L.,   §  7) 

Qontents  of  answer (Condem.  L.,  §  9) 

of  petition .' (Condem.  L.,  §  4) 

decision , , (Condem.  L.,  §  11) 

designation  of  parties (Condem.  L.,  §  2) 

judgment ((Ilondem.  L.,  §  13) 

mistakes,  omissions  and  irregularities (Condem.  L.,  §  12) 

correcting  or  disregarding 105  * 

notice  of  pendency  of  action (Condem.  L.»  §  25) 

of  presentation  of  petition (Condem.  L.,  §  5) 

practice (Condem.  L.,  §  26) 

reference  of  issues (Condem.  L.,  §  11) 

security  to  continue  possession  of  plaintiff (Condem.  L.,  $  23) 

service  of  notices  find  papers  after  appearance (Condem.  L.,  §  8) 

of  petition  and  notice (Condem.  L.,  §  5) 

of  petition  and  notice (Condem.  L.,  $  6) 

temporaiy  possession  of  plaintiff  pending  proceedings ((I^ondem.  L.,  (24) 

trial  of  issues (Condem.  L.,  §  11) 

verification  of  petition  and  answer (Condem.  L.,  §  10) 

written  offer  to  ptirchase (Condem.  L.,  $  16) 

III.  Proceedings  before  conmussioners;  award. 

additional  compensation  in  New  York  and  Kings (Condem.  L.,  §  14) 

appointment  of  commissioners (Condem.  L.,  1 13) 

benefits  not  to  be  deducted (Condem.  L.,  $  14) 

compensation  for  railroad  property  taken  for  public  use (Condem.  L.,  §  14) ' 

confirmation  of  report (Condem.  L.,  (  15) 

determination  of  compensation (Condem.  L.,  §  14) 

duties  and  powers (Condem.  L.,  §  14) 

fees  and  expenses  of  commissioners (Condem.  L.,  §  14) 

rehearing  on  setting  aside  report (CDondem.  L.,  §  15) 

report  of  commissioners (Condem.  L.,  §  14) 

lY.  Enforcing  judgment  and  award. 

abandonment  and  discontinuance  of  proceeding (Condem.  L.,  $  18)  < 

collection  of  compensation  and  costs (Condem.  L.,  $  17) 

compensation  and  costs  to  be  docketed  as  judgments (Condem.  L.,  §  17) 

may  be  paid  into  court ; (Condem.  L.,  $  15) 

determination  of  conflicting  claims  to  compensation (Condem.  L.,  §  22) 

execution  for  compensation  and  costs (Condem.  L.,  $  17) 

final  order  to  be  attached  to  judgment  roll (Condem.  L.,  §  17) 

Buirender  of  possession (Condem.  L.,  $  17) 

writ  of  assistance  to  enforce  deliveiy  of  possession. (Ck>ndem.  L.,  (  17)  • 

Y.  Appeals. 

appeal  by  plaintiff  from  judgment  for  defendant (Condem.  Xj.,  (  20)  - 

case  and  exceptions  on  appeal (Condem.  L.,  1 11)  - 

578 
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Condemnation  law — Continued. 

V.  Appeals — Continued. 

enforcing  award  on  new  appraiBal (Condem.  L., 

f]?om  final  orders (Condem.  L., 

new  appraisal  on  appeal  is  final (Condem.  L., 

order  for  new  appraisal  on  appeal (Condem.  L., 

review  of  judgment  on  appeal  from  final  order (Condem.  L., 

stay  on  appeal (Condem.  L., 

'stipulation  by  defendant  not  to  disturb  plaintiff's  poooopsion (Condem.  L., 

VI.  Costs. 

additional   allowaixce  to  owners (0>ndem.  L., 

against  defendant  on  trial  of  issues. (Condem.  L., 

of  general  or  special  guardian,  etc (0>ndem.  L., 

on  appeal  by  plaintiff  from  judgment  for  defendant (Condem.  L., 

when   awarded   to  defendant (Condem.  L., 

when  awarded   to  owners (Condem.  L., 

when  compensation  does  not  exceed  $50 (Condem.  L.,  §  23) 

ConditionB. 

^        precedent,  how  pleaded (Rules  Civ.  Pr.,  92) 

Confessions.    See  See  also  Divorce;  Judgment;  Marriage. 

annulment  of  marriage,  confession  as  sufficient  proof 1143 

clergymen,  confession  made  to,  in  professional  character,  right  to  disdose 351 

Conserration  law. 

joinder  of  causes  of  action  for  penalties  under 258 

Consideration* 

seal  as  presumptive  evidence  on  executory  instrument 342 

Consolidation.    See  also  Severance  of  Actions. 

actions  pending  in  supreme  court  and  in  another  court 97 

original  and  cross  action  brought  by  defendant  against  successor  of  deceased  defendant 87 

people  against  several  defendants  on  same  mortgage  or  other  contract 1205 

when  action  may  be-consolidated,  generally ^  96 

Constables.    See  also  Habeas  Corpus;  Sheriffs. 

habeas  corpus  to  inquire  into  detention,  payment  of  fees  to  complete  service 1243 

undertaking  to  be  given  to  complete  service 1243 

limitation  of  action  against  for  non-payment  of  money  collected  on  execution 49 

official  act  or  omission 49 

Constitution. 

issues  of  fact  triable  by  juiy  under,  statement  of  issues 429 

Constitutional  law. 

appealability  of  order  holding  statutory  provision  unconstitutional 609 

Construetiye  notice. 

incompetent  person,  pendency  of  proceedings  for  appointment  of  committee 1361 

Construction. 

dvil  practice  act,  applicability  of  rule  of  liberal  construction 2, 3 

rules  to  be  observed  in  construing 7 

liberal  construction  of  pleadings,  applicability  of  rule 275 

rights  saved  under  civil  practice  act 1573 

Contempt  of  court. 

I.  (I!ivil  contempt. 

1.  Official  acts  and  misconduct. 

attachment,  disobedience  of  order  requiring  return ; 947 

certiorari  to  review  determination,  failure  to  make  return 1298, 1301 

juror  in  incompetency  proceedings,  failure  to  attend 1366 

mandamus,  failure  to  make  return 1324 

prohibition,  failure  of  judge  to  make  return  to  alternative  order 1347 

replevin,  failure  of  sheriff  to  make  return  after  notice 1114 

2.  Disobedience  and  misconduct  of  attorneys. 

^  non-payment  of  costs  imposed  where  scandalous  matter  stricken  out 1488 

renewal  before  another  judge  of  denied  or  conditionally  granted  motion 1 18 

3.  Disobedience  of  parties  and  witnesses. 

alimony  and  support,  non-payment 1172 

arrest  in  action  where  judgment  inforceable  by  punishment  for 827 

.  costs,  refusal  of  transferee  of  action  to  pay 1481 

depositions  taken  within  state  for  use  without,  punishment  of  recaldtnuit  witness ....  311 


INDEX  TO  CIVIL  PRACTICE  ACT— Rjbfbbences  are  io  Sbctionb 
Contempt  of  oourt — Continued. 

I.  Civil  contempt — Continued. 
3.  Disobedience  of  parties  and  witnesses — Continued. 

discoveiy  and  inspection,  disobedience  of  order 325 

judgnient,  refusal  of  party  to  obey 505 

non-pasrment  of  costs,  effect  of  proceedings  to  collect  motion  costs 1520 

order  requiring  person  to  attend  and  be  examined 405 

to  deposit  or  deliver  property  or  convey  real  property 979 

'  perpetuation, of  testimony  as  to  title  to  realty,  witnesses  subpoened  to  attend  at 

'-<                                            hearing 319 

subpoena,  disobedience  of 405 

to  attend  on  taking  examination  on  deposition 299 

supplementary  procieedings,  disobedience  to  order  or  subpoena 800 

waste,  disobedience  of  order  restraining 981 

violation  of  order  against  committing  during  redemption  period 720 

withholding  possession  of  realty  from  persons  adjudged  entitled  thereto 985 

witness,  before  referee,  arbitrator,  board,  or  committee,  refusal  to  testify 406 

II.  Proceedings  to  punish  civU  contempt. 

1.  IngeneraL 

paper  necessary  to  bring  party  into  contempt,  right  to  serve  on  attorney 163, 

referee,  power  to  punish  witness  for 469 

remand  on  habeas  corpus  of  person  committed  for. 1252 

review  of  determination  by  certiorari 1312 

2.  Commitment,  fine  or  other  punishment, 
discharge  on  giving  undertaking,  where  confined  for  violation  of  order  against  waste 

during  redemption  period 723 

jail  liberties,  rightof  persons  confined  for  violation  of  waste  order 722 

refusal  to  testify  before  referee,  arbitrator,  board,  or  committee,  commitment  for ...  .  406 

subpoena,  disobedience  of 405 

striking  out  pleadings  for  disobedience  by  party 405 

warrant  of  commitment  for  contempt  before  referee,  arbitrator,  board  of  committee. .  406 

waste,  violation  of  order  restraining  during  period  of  redemption 722 

confinement  of  prisoner (Prison  L.,  i  361) 

Contested  motion. 

where  heard (Rules]  Civ.  Pr.,  63) 

Contixigent  estate. 

actions  to  exclude,  service  of  simmions  without  state  without  order 235 

holder  as  necessary  party  in  partition 1017 

infant's  contingent  interest,  when  may  be  sold 1388 

summons,  service  by  publication  in  actions  to  exclude 232 

Continuance.    See  also  Abatement  and  Continuance;  Adjournment;  Parties- 
adjournment  or  failure  of  term  of  court,  continuance  of  proceedings 92 

amendment  of  proceedings  to  grant  proper  relief,  continuance  of  action  after Ill 

death  or  disability  of  party,  extension  of  time  to  make  application  for  continuance 99 

special  proceedings  before  substituted  officer,  proceedings  on 94 

death,  disability,  etc.,  of  officer  before  whom  instituted 98 

« 

Contracts.    See  also  Specific  Performance;  Vendor  and  Purchaser. 

actions  to  recover  sum  of  money  only,  right  of  jury  to  render  general  or  special  verdict. ....  459 

triable  by  court  as  matter  of  light  on  waiver  of  jury  trial 428 

arrest  in  action  on 826 

attachment  in  action  for  breach 902 

beneficiary  of  contract,  necessity  for  joining  in  actions  by  persons  with  whom  contract  made  210 

breach,  offer  to  liquidate  damages  conditionally  in  action  for 175 

counterclaim  based  on  claim  against  assignor,  light  of  defendant  to  judgment  for  excess  over 

plaintiff's  demand 267 

in  action  on  assigned  contract 267 

contract 266 

death  of  one  of  several  parties,  continuance  of  action  by  or  against  representative 85 

in  action  on  contract  as  discharging  estate 85 

severance  of  action  where  liability  is  several. 85 

discharge  of  obligor  on  pasrment  of  money  into  court  in  actions  of  interpleader 286 

interpleader,  action  where  amount  due  under  contract  is  claimed  adversely 285 

joining  adverse  party  as  defendant,  application  for  order 287 

pending  action  on .^. .  287 

issue  of  fact  arising  in  action  on,  when  triable  by  jury  of  right 425 

joinder  of  several  causes  of  action  upon  contract,  express  or  implied 258 

joint  debtors,  judgment  in  action  where  all  defendants  not  served 1197 

judgment  by  default  where  defendant  served  without  state  or  not  personally 493 

land  contract,  reaching  and  applying  interest  of  judgment  debtor  in 1192 

limitation  of  aotaon  on  simple  contract 48 
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Ciontracta— Continued. 

offer  to  liquidate  dunagei  oonditionally  in  actioD  for  breaofa 17S 

in  action  (or  breach,  effect  of  refusal 176 

ivhen  defendant  eotitled  to  eipeii»e«  In  preparing  for  Mai  of  queation  of  damacM 17ft 

parties  in  action  on,  brini^nc  in  advene  claimant 2S7 

tefuaal  of  offer  to  liquidate  damages  in  action  for  bnACh.  effect 176 

■pecifio  performance  of  contract  executed  by  incompetent 1384 

■trildns  out  answer  in  action  on (RvIm  GIv.  Pro,  113) 

substitution  of  adverse  claimant  as  de/endant 2S7 

■ummaiy  judgment  after  striking  out  in  action  on <Riil«a  Civ.  Ft.,  113) 

tender  after  suit  in  actions  on 171 

Gontrfltftutlozi. 

defendant  where  real  property  of  one  lold  on  eieculion 708 

sold  under  execution  and  part  owner  redeems : . . .  759 

eoforeement  of  contribution  by  means  of  original  iudgment 761 

entry  to  be  made  on  docket  of  judgment  to  preserve  lien  ot  original  judgment 708 

order  on  sale  of  real  property  on  execution 700 

preserving  lien  of  original  judgment 762 

Contr&utcffy  tie|^ig«iM!«. 

defence  in  death  action 206 

neeesHity  for  pleading  and  proving  in  death  actioa SOS 

pleading  and  proving  in  action  to  recover  damases  for  causing  death.  . .  (Dec.  Eat-  L.,  1  131) 

ContTOTorsj,  submluioa  of.    See  Submiaaion  of  Contioveny. 

Convartlon. 

aCTest  in  action  for 826 

attachment  in  action  lot 902 

judgment  by  default  where  aununona  served  without  state  or  not  persanally 493 

public  fundi  of  atate  or  other  governmental  inteteat.  action  by  people 1222 

CoUTsy UkCW .    9ee  alao  Deeds;  Evidence;  Fraudulent  Conveyances;  Records. 

conolusiveneas  of  certificates  of  acknowledgment  or  proof  of  conveyance 3S4 

covenants  of  seiiin  and  against  inGumbrances,  accrual  of  eause  of  action  within  statute  of 

limitation  for  breach 47 

evidence,  admiadbiUty  of  certified  transcript  of  record 364 

conveyance  proved  by  interested  or  incompetent  witneae 384 

record  of  conveyaoee 38* 

deeds  duly  acknowledged  or  proved,  admissibility 3S4 

execution  of  conveyance  under  contract  executed  by  incompetent 1384 

foreclosure,  effect  of  conveyance  on  aale 1086 

grantee  in  sheriff's  conveyance  of  real  property  sold  under  execution 749 

heirahip,  recital  in  conveyance  as  presumptive  evidence 379 

incompetent  person,  validity  of  conveyance  prior  to  appointmeot  of  committee 1301 

infant  or  incompetent,  effect  of  conveyance  of  proper^ 1401 

person,  action  to  compel  oonveyanee 1386,  1380 

judicial  sale,  contents  of 608 

liability  of  officer  where  conveyance  does  not  conform  to  statute fiOS 

land  without  state,  admissibility  and  effeot  of  conveyance  as  evidence 392 

duly  authenticated  conveyance,  admisatbility  and  effect  as  evidence 393 

order  for  production  of  records 410 

real  property  by  sheriff  on  disobedience  of  party  t>}  judgment  directing  conveyance 979 

record  of,  when  may  be  produced  on  subpoena  ducea  tecum 410 

sale  of  real  property  by  sheriff  or  referee  pursuant  to  judgment 500 

aherilTa  conveyance  to  executor  or  administrator  of  purchaser  at  execution  sale,  effect  of .  . . .  760 

deed  on  sale  of  real  property  under  execution 748 

aubpoena  duces  tecum  to  produce  record  of 410 

without  state,  exemplification  of  record,  admissibility  and  effect  as  evidence. 393 

Convict.    See  Crimes  and  Criminals. 

Copj. 

lost  or  withheld  papers (Rules  Civ.  Pr.,  14) 

peimiasion  to  take  copy  of  book 324 

right  to  use  reproduced  copies  of  papers (Rules  Civ.  Fr.,  10) 

00-rMpond«nt.    See  Divorce. 

Coronar. 

execution,  when  directed  to 036 

fees  for  confining  sheriff  by  virtue  of  mandate  and  maintenance '  ISOO 
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Coroner — Continued. 

fees  for  perfonning  duty  of  sheriff  in  civil  action 1560 

taxation  on  demand  of  person  liable  to  pay 1665 

habeas  coipus  to  inquire  into  detention,  fees  and  undertakings  to  complete  service 1243 

limitation  of  action  against  for  non-payment  of  money  collected  on  execution 49 

official  act  or  omission 51 

redemption  of  real  property  sold  under  execution  by  coroner 754 

whom  conveyance  made  after  death  of  coroner  or  expiration  of  office 755 

Corporations.    See  also  Attorney  General;  Municipal  Corporations  and  particular  titles. 
I.  In  general. 

I                                  attachment  of  bonds  of 916 

'  '  or  promissory  note  or  other  instrument  for  payment  of  money,  duty  of  officer  to  fur- 

^                                                nish  certificate  of  defendant's  interest 918 

K  •                                attachment  of  stock  and  bonds  owned  by  defendant 915 

1^ .  banking  corporations,  admissibility  of  testimony  of  stockholder  or  officer  as  to  personal 

f                                                 transactions  or  communications  with  deceased  person  or  lunatic 347 

books  and  papers,  production  by  subordinate  officer  or  employee  on  subpoena  duces  tecum  414 

'^                                        subpoena  duces  tecum  or  order  to  produce  on  trial 413 

,;                                  certiorari  to  review,  as  included  in  " body  or  officer" 1310 

^^                                 depositions  by 289 

;.y                                "domestic  corporation"  defined 7 

t- ^                                "foreign  corporation"  defined 7 

>                                 recital  in  records  of  meeting  of  corporations,  effect  as  evidence 378 

sale  of  attached  stock  after  judgment 969 

I'                                 stock  and  bonds  attached  in  action  against  owner,  right  of  purchaser  from  sheriff 915 

subpoena  duces  tecum  directed  to  officer,  necessity  for  personal  attendance  of  officer. . . .  414 

service  of 413 

supplementary  proceedings,  manner  of  service  of  order  in 798 

wagea  of  employees,  execution  against 684 

II.  Actions  by  and  against. 

actions  by  attorney  general  for  unlawful  exercise  of  corporate  right 1217 

admission  by  member  or  agent  of  aggregate  corporation  as  evidence  against  corporation .  340 

bills  and  notes,  preference  in  trial  of  action  founded  on  note 138 

damages  sustained  by  Injunction  against  officer '.....  895 

judgment  creditor's  action,  right  to  maintain  against  domestic  corporation 1 196 

jurisdiction,  resident  of  county,  when • 68 

misnomer,  when  waived (Rules  Civ.  Pr.,  93) 

pleading,  allegation  of  incorporation  in  complaint (Rules  Civ.  Pr.,  93) 

proof  of  corporate  existence,  when  necessaiy (Rules  Civ.  Pr.,  93) 

verification (Rules  Civ.  Pr„  99) 

provisional  remedies,  arrest  in  action  against  agent  or  officer  for  misapplying  fimds  or 

property 826 

receivers,  district  in  which  motion  for  appointment  must  be  made  ..  (Rules  Civ.  Pr.,  178) 
sequestration  of  property,  district  in  which  motion  must  be  made  . .  (Rules  Civ.  Pr.,  178) 

service  of  process,  injunction  order 883 

mandamus  order 1321 

substituted  service 230 

summons,  by  publication 232 

manner  of  service 228 

stockholder  as  disqualified  to  act  as  juror 452 

officer,  or  employee  of  any  liability  insurance  company  as,  disqualified  to  act  as  juror 

in  action  for  injury  to  person  or  property 452 

verification  of  answer,  necessity  for 252 

Ill.f  Action  in  nature  of  quo  warranto. 

attorney-general  to  try  right  between  two  or  more  persons  to  exercise  franchise 1209 

bringing  in  name  of  people 1202 

by  attorney-general  to  try  right  to  exercise  franchise 1217 

costs  against  corporations  or  usurpers  of  franchise,  collection  of 1220 

final  judgment  restraining  defendant 1218 

immunity  of  witness 1219 

I                                   injunction  in  action  for  unlawful  exerdse  of  corporate  right 1218 

jury  trial  of  right 1221 

relator,  joinder  as  party  plaintiff 1203 

usurper  of  franchise,  action  by  attorney  general  against 1208 

j                                           office  in  domestic  corporation,  action  by  attorney  general  against 1208 

'  IV.  Actions  to  procure  dissolution. 

reference  as  discretionary  with  court 466 

new  trial,  duty  of  court  to  appoint  new  referee 465 

referee,  appointment  by  court 466 

refusal  of  referee  to  serve,  appointment  of  new 466 

V.  Stockholders. 

accrual  of  action  to  recover  penalty  or  forfeiture  or  to  enforce  common  law  or  statutory 

liability  of  stockholders,  of  moneyed  corporation  or  bank 49 

enforcing  stockholders  liability  service  of  summons,  by  publication 232 
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</orporatioxi8 — Continued. 

I  V.  Stockholders — Continued 

I  limitation  of  action  to  enforce  common  law  or  statutory  liability  of  stockholders  of 

moneyed  corporation  or  bank 49 

pienalty  or  forfeiture  against  stockholders  of  moneyed  corporation  or  bank 49 

VI.  Directors  of  moneyed  corporation  or  bank. 

accrual  of  actions  to  recover  penalty  or  forfeiture  or  enforce  statutory  conunon  law 

j  liability ! 49 

limitation  of  action  for  penalty  or  forfeiture 49 

I  to  enforce  common  law  or  statutory  liability 49 

penalty  or  forfeiture,  limitation  of  action  to  enforce 49 

I  VII.  Foreign  corporations. 

1.  In  general. 

definition 7 

"foreign  corporation"  defined (Gren.  Corp.  L.,  §  47) 

2.  Service  of  process, 
designation  of  person  on  whom  to  serve  exemplified  copy  as  conclusive  evidence  of 

authority  of  officer  executing 377 

evidence  of  execution  thereof 377 

summons,  by  publication 232 

manner  of • 229 

when  may  be  served  on  secretary  of  state 229 

3.  Actions  by  and  against, 
actfon  by  attorney  general  for  exercising  right  not  granted,  etc 1217 

violation  of  law 1217 

attachment  in  action  against 903 

bills  and  notes,  verification  of  answer  in  actions  against  foreign  corporations,  neces- 
sity for 262 

books  as  presumptive  evidence  of  act  or  transaction 373 

\ise  of  copy  to  prove  own  act  or  transaction  in  its  behalf 374 

copy  of  books  as  evidence 874 

execution  where  warrant  of  attachment  levied,  requisites 645 

judgment  by  default  on  service  by  publication v 493 

pleading,  verification (Rules  Civ.  Pr.,  99) 

security  for  costs  by  foreign  corporation  plaintiff 1522 

Unlawful  exercise  of  corporate  rights,  jury  trial  of  right i . .  1221 

injunction  in  action  for 1218 

verification  of  copy  of  book  offered  in  evidence 374 

action  against  foreign  corporation,  right  to  maintain (Gen.  Corp.  L.,  §  46) 

action  by  foreign  corporation,  right  to  maintain  and  procedure 

(Gen.  Corp.  L.,  §45) 
against  foreign  corporation  by  another  foreign  corporation  or  non-resident 

(Gten.  Corp.  L.,  §47) 

4.  Provisional  remedies. 

attachment  of  unpaid  stock  subscriptions 914 

enforcement  of  judgment  against  attchment  property  of  non-resident  only,  when ....     520 
execution  where  warrant  of  attachment  levied,  requisites 645 

Costs.    See  also  Appeals;  Commissions;  Disbursements;  Fees  and  particular  titles. 

I.  In  general. 

bail,  pasnnent  of  costs  as  condition  to  exoneration 875 

expenses  incurred  in  proving  facts  where  opposite  party  refuses  to  admit  same  on  demand .      323 

genuineness  of  paper  on  refusal  of  opposite  party  to  admit 322 

judgment  creditor  for  purposes  of  supplementary  proceedings,  person  recovering  costs  as . .  773 

tender  after  suit,  necessity  for  including  costs  to  date 171 

defendant's  right  to  cost  where  recovery  does  not  exceed  tender 173 

.  excess  of  plaintiff's  judgment  over  tender  as  determining  right  to  cost 173 

filing  memorandum  showing  amount  of  cost  deposited  with  tender 172 

plaintiff's  right  to  costs  where  tender  not  accepted 173 

II.  To  whom  and  when  awarded. 
L.  In  general. 

adjournment  of  trial,  payment  of  costs,  fees  and  disbursements  as  condition  to 

granting 1615 

amendment  of  pleadings  to  conform  with  proof 434 

attorney  prosecuting  case  for  poor  person . . . .- 1493 

confession  of  judgment 543 

costs  in  action  brought  in  higher  court  when  dependent  upon  amount  of  plaintiff's 

recovery 1874 

where  recovery  less  than  fifty  dollars  in  certain  actions  for  sum  of  money 1472 

defendant  of  course 1475 

generally .*  •  •  *   ^^^ 

right  to  costs  where  plaintiff  denied  costs  by  reason  of  bringing  action  in  higher 

court 1475 

right  to  on  refusal  of  plaintiff's  offer  of  judgment  on  counterclaim 178 

disbursement  which  may  be  included  in  bill  of  costs 1518 

L 
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Coats — Coatinued. 

11.  To  whom  nnd  when  awarded — Continued. 

1.  In  geneTBl — Continued. 

discoiitiDURncpininferioroourts  on  answer  of  title,  oootainnewaotioi] 1484 

executor  or  adDiiniatratoriuinjt  or  sued  in  repreaentative  opacity 1500 

frivolouB  pleodiogs,  application  for  judgment  on 1487 

limitation  of  pUintiff 'a  rights  to  coots  by  reason  of  bringing  action  in  higher  court ....  1474 

new  trial  for  failure  to  Sle  decision,  costs  to  abide  event. .  , .' 1485 

offer  of  judgment,  refusal  of  plaintiff  to  accept 177 

plaintiff  of  eourte,  actions 1470 

genoraUy 1504 

where  defendant  unTeasonably  defends  after  service  of  notice  of  no  personal 

claim 1478 

where  n-eoveiy  hsd  on  one  or  more  of  several  issues  and  defendant  upon  othera .  .  1483 

poorpersonE.  airarding  costs  in  favor  of 1493 

right  to  award  costs  against  person  prosecuting  as 1493 

receiver  of  debtor's  estate,  when  not  entitled  inaction  against  insolvent 

(Rules  Civ.  Pt.,  176) 

recoverj-by  plaintiff  and  defendant  upon  separate  issues 1483 

representative  capacity,  persons  suing  or  sued  in 1S04 

several  actions  brought  against  persona  severally  liable,  instead  of  one 1479 

iuBtcBd  of  one,  ri^t  to  disburaementa , 1479 

severance  of  action,  coats  where  plaintiff  does  not  elect  to  continue 1480 

elects  to  continue 1480 

eherilT,  sctiona  against,  single  costs  only  whete  indemnitor  MbstitutedaadefeiKlBot. .  704 

sheritr's  jiir}',  tiial  of  claim  of  title  before 104 

special  provisioas  not  affected IflOS 

Eubmisaion  of  controversy 548 

tort  actions,  retoveiy  ■'f  less  than  fifty  dollars  in  certain 1471 

trustee  or  person  suthoriied  by  statute  to  sue  or  be  sued  in  representative  capacity . . .  1600 

2.  Discretionary  coats. 

appeal  in  special  proceedings  taken  to  court  of  records 1492 

from  final  judgment 1480 

from  interlocutoiy  judgment  or  order 1491 

awarding  absolutely  or  to  atiide  event  on  certain  motions 1486 

declaratory-  judgment,  costs  discretionary (Rules  Civ.  Pr.,  214) 

defendant's  costs,  when  discretionary  in  action  against  several 147ft 

in  general 1477 

interlocutor!'  jsdgment  on  issue  of  Unv 1482 

reference  to  ascertain  damages  sustained  by  injunction,  etc I486 

special  proceedings  in  court  of  record 1492 

specifying  part.v  entitled  in  report  decision  or  direction  of  court  for  final  judgment.,  . .  1533 

3.  Particular  act iona. 

action  by  ppopleon  relation  of  private  persons,  costs  to  defendant 1495 

attachment,  acuons  by  plaintiff  in  aid  of  attachment 943 

executor  or  administrator  in  representative  capacity,  action  against 1469 

muniripatcorporations,  costs  dependant  on  presentation  of  claim 1498 

people  for  benefit  of  municipality 1496 

school  ofHcer  or  supervisor,  actions  against  for  penalty 1497 

to  enforce  decision  of  state  commissioner  of  education 1497 

which  might  have  been  appealed  to  oommissioner  of  education 1497 

relator  in  sctian  brought  Iqr  attorney  general (E^ec.  L.,  {  69) 

III.  How  awarded. 

certificate  showing  party  entitled  tocoatsorincreassd  costs 1603 

discrctioniLr)-  costs,  necessity  that  decision  award  or  deny 440 

status  to  whom  awarded 440 

eiecutoror  administrator  in  representative  capacity,  action  against 1499 

judgment  where  eart)  party  entitled  to  costs  on  separate  iSBUee 1483 

persons  sued  or  suing  in  representative  capacity 1600 

n.costainfavor  of,  awarding  to  attorneys 1493 


IV. 


ot'liun  to  reroversumof  money  only  where  recovery  less  than  fifty  dollars 1472 

additional  allovance,  application  for (Rul«a  Civ.  Pr.,  20D) 

adjournment  of  trial,  fees  and  disbursements  pay  abte  as  condition  to 1616 

generally 1615 

assessment  of  damages  on  affirmance  by  court  of  appeals  of  order  for  new  trial 1607 

bill  of  ciceplions.  making  and  serving 1406 

making  and  serving  amendment 1604 

certiGcnle  showing  party  entitled  to  costs  or  increased  costs  in  certain  actions 1S02 

clerk's  fees  in  civil  action '  1563 

confession  of  judgment 543 

disbursements  generally 1618 

affidavit  as  to  ditbursement.  contents 1S38 

clerk's  fcee  in  civil  action 1553 


INDEX  TO  CIVIL  PRACTICE  ACT— References  are  to  Sections 

Coftg — Continued. 

IV.  Amount — Continued. 

1.  In  leDeral — Contmued. 

dUburaemeatfl,  executor  or  sdmiiuatTfttor  in  repraaenUttive  caCMicily.  action  against ,  1409 

fees,  etc.,  which  nay  be  included  in  bill  of  co*t« ISIS 

motion 1505 

■everal  ftctJons  brought  inatead  of  one,  right  to  diibunementH 1479 

discovery  or  inapection.  additional  to  cover  f  ma  of  referee ISOO 

discretionary 1477 

effect  of  provisioDS  OD  special  provisions  of  law  relating  to  cotta 1531 

fine  or  penalty,  action  for I47t 

frivolous  pleadings,  application  for  judgment  on 1487 

in  general 1504 

limitation  OD  amount  o[  additional  allowance* 1514 

motion 1605 

disbursements 1505 

oewbial .■ 1507 

upon  case,  motion  for 1600 

proceedings  to  sell  real  property  of  infant (Rules  Civ.  Pr,,  300) 

reterenea 1S05 

settlement  of  action  out  of  court . 151 1 

special  provisions  not  affected 1603 

verdict,  application  for  judsmeot  on 1509 

tort  actions,  recovery  of  leas  than  fifty  dollars  in  certun 1471 

2.  Plaintiff. 

additionalBllowances.adjudieationupiinwiUorotberiiMtniroent  in  writing 1612 

detemiiiiation  of  claim  to  real  pioperty 1512 

foreclosure  of  mortgage  on  real  property 1612 

liraitaUon  on  amount 1614 

partition 1512 

warrant  of  attachment  issued,  where 1612 

additional  defendants  served  with  summons 1604 

after  notice  of  trial 1604 

arrest. ordcrof 1504 

before  DoUce  of  trial 1504,1512 

generally 150* 

guardian  or  guardiao  ad  litem,  for  procuring  appointment  for  infant  defendant 1504 

increased  ooataon  recovery  of  double  or  inoreased  damages 1616 

provisions  not  extending  to  diabutsementB  on  part  of  defendant. , , .  1610 

injunction  order 1604 

order  directing  service  of  summons  by  publication , . , 1604 

replevin,  value  of  chattel  and  d«magesl««  than  fifty  dollars 1473 

3.  Defendant. 

before  notice  of  trial 1504 

generally 1604 

increased  ooata  where  sued  for  official  acts 1517 

taking  distress  or  making  a  sale  under  authority  of  statute .  ...    1517 

4.  Either  party. 

additional  allowances  in  difficult  oases 1513 

limitation  on  amount , 1514 

after  notice  of  trial 1504 

calendar  coaUi 1604 

case  or  amendments  thereto,  making  and  serving 1604 

deposition  in  court  of  record  of  witneas.  party,  etc 1504 

drawing  inteiTogatorie* ...  1504 

further  additional  allowance  in  action  tor  partition 1513 

to  foreclosure  mortgage  upon  real  property 1513 

trial  of  issue  of  tact 1504 

V.  Particular  actions  and  special  proceedings. 

1.  In  general. 

Bwardingand  amount 1492 

2.  Actions  by  or  against  state  or  public  officer. 

action  agunst  corporation  for  unlawful  enrcise  of  franchise,  ;itr«ODal  liability  or 

coeta 1220 

UHurpers  of  corporate  franchise,  individual  liability  for  costs 1220 

consolidation  of  several  actions  on  same  mortgage  or  other  oontrnct  against  several 

defendants 1205 

increased  costs  to  defendant  sued  for  official  act ..,-,. 1517 

judgment  agunst  in  action  in  behalf  of  state 1307 

payment  of  coats  awarded  against  people  in  action  or  special  proceedings  brought  by 

public  officer 1404 

people  on  relation  of  private  persons 1406 

usurpation  of  office  or  franchise 1215 

5.  Appointment  oloommittee  of  incompetents. 

proceedings,  on  behalf  of  state ... 1374 


« 


"r^^>  '  \  INDEX  TO  CIVIL  PRACTICE  ACT— Repbrbnces  are  to  Sections 

GiNrf»— Continued. 

V.  Particular  actions  and  special  proceedings — Continued. 

4.  Arbitration. 

judgment,  on  award  after  confirmation,  etc p 1461 

vacating  award 1460 

5.  Attachment. 
action  by  plaintiff  inlaid  of  attachment 943 

additional  allowance  to  plaintiff  where  warrant  issued 1512 

'  6.  Certiorari. 

costs  awarded  in  final  order , 1307 

.'.                     certiorari  to  review,  amount 1307 

to  review  assessment  under  tax  law,  further  additional  allowance  to  either  party .....  1513 

7.  Divorce. 

award  in  interlocutory  judgment ^ 1175^ 

awarding  and  collection 1173 

collection  of  costs  awarded  in  interlocutory  judgment 1175 

co-respondent,  when  allowed  costs,  amount  and  collection . . . '. 1152 

docketing  interlocutory  judgment  awarding 1175- 

8.  Ejectment. 

grantee  of  land  held  adversely  suing  in  name  of  grantor 994 

judgment  taken  against  one  defendant  subject  to  rights  of  others  holding  under  him. .  lOOG 

9.  Foreclosure  of  mortgage  on  real  property. 

additional  allowance  to  plaintiff ^ 1512 

computation  of  additional  allowance  where  entire  debt  not  due 1512 

dismissal  of  complaint  on  payment  of  instalment  due 1081 

further  additional  allowance  to  either  party 1513 

10.  Joint  debtors, 
costs  in  action  to  charge  one  not  personally  served  in  original  suit 1188- 

11.  Mandamus. 

discretionary  costs 1336 

peremptory  order  granted  or  denied  without  previous  alternative  order 1336- 

12.  Matrimonial  actions. 

collection  of  costs  awarded  by  interlocutory  judgment 1175 

docketing  interlocutory  judgment  awarding .  .  .  *. 1175 

interlocutory  judgment  awarding 1175 

13.  Partition, 
action  to  partition  part  of  several  tracts  without  consent  of  parties  or  order  of  court. . .  1013 

additional  allowance  to  plaintiff 1512 

apportionment  of  costs  among  several  defendants 1035 

collection  against  unknown  parties 1035 

costs  of  action  and  expenses  of  sale,  how  paid 1060 

fees  and  expenses  of  commissioners,  taxation  and  payment ;. 1031 

further  additional  allowance  to  either  party 1513 

preference  of  costs  and  expenses  in  action  over  lien  on  undivided  share 1035 

unknown  defendant 1035 

14.  Prohibition, 
costs  as  discretionary 1353 

15.  Real  property, 
determination  of  claim  to  real  property,  additional  allowance  to  plaintiff 1512^ 

16.  Separation, 
awarding  and  collection 1173 

17.  Supplementary  proceedings, 
judgment  debtor 804 

creditor 803 

third  person 804 

VI.  Motions. 

amount 1505 

on  motion  for  new  trial  upon  case 1509 

awarding  absolutely  or  to  abide  event  on  certain  motions 1486 

bill  of  particulars (Rules  Civ.  Pr.,  115) 

collection 1520 

costs  to  abide  event 1520 

discovery  or  inspection,  additional  amount  for  referee's  fee 1506 

discretionary (Rules  Civ.   Pr.,   66) 

execution  to  collect 1520 

frivolous  pleadings,  application  for  judgment  on 1487 

set  off  of  motion  cost  against  cost  awarded  to  adverse  party 1520 

stay  of  proceedings  for  non-payment 1520 

striking  out  scandalous  matter 1488 

taxation  of  motion  cost  as  part  of  cost  of  action 1520 

waiver  of  stay  of  proceedings  for  non-payment 1520 

VII.  Interiocutory  costs. 

award  in  interlocutory  judgment .(Rules  Civ.  Pr.,  188 

VIII.  Appeal. 

amount  generally 1508 


r 
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Costs — Continued. 

VIII.  Appeal — Continued. 

appeal  from  order  refueing  new  trial  and  also  from  judgment 1401 

court  of  appeals,  amount 1610 

damages  by  way  of  costs  for  delay 1510 

final  judgment,  appeal  from 1400 

interiocutory  judgment  or  order 1401 

limitation  on  additional  allowances 1514 

provisions  that  are  not  applicable  to  costs  on  appeal 1480 

respondent  of  course  on  refusal  of  new  trial 1401 

special  proceedings  taken  to  court  of  record 1402 

to  supreme  court  or  appellate  division,  amount 1608 

IX.  Liability  for  costs. 

action  against  usurpers  of  corporate  franchise,  individual  liability  for  costs 1220 

attorney  contingently  interested  in  recovery 1481 

for  plaintiff  where  security  might  be  demanded 1530 

I  on  motion  to  strike  out  scandalous  matter 1488 

beneficiary  to  executor,  administrator  or  trustee  for  prosecuting  or  defending  action. . . .   1601 

surety  for  costs  and  expenses  of  prosecuting  or  defending  action 1601 

contempt,  disobedience  of  transferee  of  cause  of  action  of  order  to  pay  Qosts 1481 

executor  or  administrator  in  action  against  him  in  representative  capacity 1400 

guardian  ad  litem  of  infant 205 

persons  sued  or  suing  in  representative  capacity *  1500 

poor  persons 1408 

special  provisions  not  affected 1503 

transferee  of  cause  of  action 1481 

X.  Collection. 

contempt,  disobedience  of  transferee  of  cause  of  action  of  order  to  pay  costs 1481 

motion  costs,  execution 1520 

I  to  abide  event 1620 

I  pasrment  of  costs  awarded  against  people  in  action  or  special  proceedings  brought  by  pub- 

I  lie  officer '. 1404 

I  poor  person,  effect  on  right  to  prosecute  action  against  same  defendant 107 

set  off  of  motion  cost  against  cost  awarded  to'adverse  party 1520 

stay  of  proceedings  for  non-payment  of  motion  costs 1520 

taxation  of  motion  cost  as  part  of  cost  of  action 1520 

waiver  of  stay  of  proceedings  for  non-payment  of  motion  costs 1520 

XI.  Security  for  cost. 

action  by  state  upon  relation 155 

sidditional  securil^ 1628 

allowance  of  sureties 1627 

application  of  provisions  to  special  proceedings  in  court  of  record 1531 

arrest,  on  granting  order  for 835 

assignee  of  receiver,  action  by 1523 

attorney  for  plaintiff,  giving  security  to  relieve  himself  from  liability 1530 

committee  of  persons,  action  by 1523 

defendant  may  require,  when 1522 

discretionary  with  court  in  action  by  or  against  representative  or  person  authorised  to 

sue  or  be  sued 1523 

dismiBHal  of  complaint  on  failure  to  obey  order  to  give 1520 

exception  to  sureties 1526 

effect  of  failiire  to  take 1627 

executor  or  administrator,  action  against 1523 

filing  allowance  of  sureties 1527 

judgment  dismissing  complaint  on  failure  to  give,  application  for 1620 

justification  of  sureties 1626 

nature 1624 

official  assignee,  action  by 1623 

order 1624 

plaintiff,  when  may  be  required  to  give 1523 

proof  on  which  order  based 1624 

receiver,  when  may  be  required  to  give (Rules  Civ.  Pr.,  176) 

relator,  giving  security  to  indemnify  state 165 

stay  of  proceedings  on  failure  to  give  security 1624 

time  within  which  exceptions  to  sureties  must  be  given 1526 

sureties  must  justify  after  exception 1526 

trustee  of  express  trust,  action  against 1623 

two  or  more  plaintiffs 1622 

undertaking,  requisites  of 1625 

XII.  Taxation. 

additional  allowances,  how  computed 1532 

affidavit  as  to  disbursement,  contents 1638 

bill  of  costs,  service  of  copy 1634 

by  whom  taxed 1632 

certificate  showing  party  entitled  to  costs  or  increased  costs  in  certain  actions 1602 

S87 


INDEX  TO  CIVIL  PRACTICE  ACT— RBraiBBHCBS  are  to  SBcmowa 

CosU— Continue  d. 
XII.  TajialioQ — Continued. 

cUiro  of  title  by  third  petBOn,  by  whom  ttxed  OD  trial  of IM 

diaburBcmtnta  allowable  geDersUy 1S3S 

diBcietionary  costs,  tpecifying  party  entitled  in  report,  deciaioa  or  direction  (or  fioftl 

judgment 11133 

duty  of  taxing  officer  to  ei&mine  and  audit  bill  of  eoato 1687 

examination  and  audit  of  bill  of  coota.  duty  of  taxing  officer IS37 

fees  of  county  clerk  and  other  oEBcera  on  demand  of  peraon  liaUe  to  pay 1565 

plcrks  in  greater  New  York  and  Weatcheater  countieH  for  tiuinc 1557 

int-erlucutory  judgment,  taxation  of  ooata  before  entry  of  final  judgm  eat 

CRulea  Civ.  Pr.,  168) 

judgment  or  Enal  order,  inwrtinK  aioouDt 1632 

motion  costs,  when  to  be  included  in  taxable  coata 1620 

□oticp  of  taxation,  form  and  contenta 1534 

on  whom  to  be  served 16S4 

Ume  of  seri-ice 16M 

re-laxntion,  crediting  on  execution,  aum  deducted  thereon 1636 

notice  of IS3S 

upon  application  of  party  entitled  to  jiotice 1636 

review  of  tai&tion  o[  re-taxation,  directing  new  taxation 1S36 

effect  of  order 1536 

motion  for  and  order 1636 

verilication  of  items  at  diaburaementa 1638 

without  notice,  notice  of  re-taxation 1636 

Co-tonantfl. 

ejeetmeot.  neceBsity  for  proof  of  ouater  in  action  between 100* 

right  of  one  to  maintain  to  recover  undivided  share 993 

CoUQhI.     See  Attorneys. : 

CountOTClaim.    Sec  also  Dismissal,  Ileadings.- 
1.  In  geneTBl. 

barred  cause  of  action,  right  to  interpose .- fli 

causes  of  action  impioperly  united (Rules  Civ.  Pr.,  102) 

costs  where  defendant  does  not  recover  amount  greater  than  plafntifTa  offer  of  judgment  178 

counterclaim  founded  on  barred  elaim  to  real  property 34 

defenses  that  must  be  specifically  pleaded . . .  242 

definition 268 

dividing  into  psragrsphs  and  numbering  oonsecutively (Rules  Civ.  Pr.,  60) 

equitable,  right  to  plead 262 

incorporating  by  reference  allegations  of  one  paragraph  into  anoUier 

(Rules  Civ.  Pr.,  00) 

judgment  on 477 

offer  bj-  plaintiff  to  allow  judgment 178 

private  Btfl lute,  how  pleaded (Rules  Civ.  Pr.,  08) 

provisional  remedy,  jrantiog  oa 824 

requisitcB 266 

rulea  governing  allowance 267 

separately  stating  and  numbering  caueee  of  action  in  countercltum  . .  (Rules  Civ,  Pr..  90) 

several  countercluimi.  right  to  plead 262 

stating  separate  allegation  in  each  paragraiA (Rules  Civ.  Pr.,  90) 

tender  with  respect  lo 174 

trial  of  issue  of  fact  liising  upon,  mode  of 424 

11.  Particular  actioas. 

action  on  negotiable  instrument  asugned  after  it  became  due 267 

assigned  contract,  action  on 267 

divorce  actions,  right  to  interpose 1168 

executor  or  administrator,  action  against  in  representative  capacity,  right  to  interpose  as 

counterclaim  demand  bebnging  to  decedent 268 

action  in  rcpreB«ntative  capacity,  right  of  descendant  to  interpose  demand  agaiiwt 

decedent 269 

judgment  against,   in   representative  capacity  for  balance  due  on  ootmterelaim 

against  decedent 260 

joiot  debtors,  action  to  charge  one  not  personally  served 1187 

representative  capacity,  right  of  persons  sued  in  to  interposs  counterolaim  based  on  de- 
mand bclongitig  to  person  he  represents 268 

separation,  right  to  interpose  in  action  for 1168 

III.  Lroitotion  of  action. 

disability,  exclusion  of  period  from  time  liniited  to  interpose  eounterolaim 43 

discontinuance  or  abatement  of  action,  effect  on  counterclaim 26 

necessity  for  pleading  statutes -. SO 
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Countwclaim — Continued, 
rv.  VcrificatiOQ. 

applicability  of  stitutesornilaa  to  counterclaim 240 

!oTm  where  complaint  not  verified 24S 

V.  NewparticsbroughtinbyeouDterclalm. 

as  def  endanta '. 271 

□eceasity  for  settiDsforth  names 271 

notice  of  appEorajloe 271 

rght  to  reply 271 

service  of  anawer  on  where  brousht  into  action  by  oounterolaiin 271 

time  within  which  reply  muat  be  served 271 

VI.  Objections  to  counterclaim. 

how  Htated ....      280 

□bjectiona  in  point  of  law  waived  by  (ailore  of  plaintiS  to  raiae  by  motion 27S 

that  may  be  stated  in  laoBuaceofatatuta  without  particulars 280 

that  must  pnint  out  apeeifioally  the  partimilar  defect  relied  upon 280 

VII.  Diflnimal  and  Btrildnsout. 

defect  appearing  on  face (Rulea  Civ.  Ft.,  109) 

defect  not  appearing  on  face (Rules  Ciy.  Pr.,  110) 

determination  of  motioD  for  diimisBal  of  oounterclaim  for  defect  no  appearing  on  face 

{Rule*  Civ.  Pr.,  110) 

discovery  or  inspection,  atiikiag  out  counterdium  for  dlsobedienoe  of  order  for 32S 

dismiBsal  at  cloac  of  defendant's  evidence  or  whole  evidanoe  as  final  determination  on 

merita 482 

without  prejudice 482 

on  trial  for  f^un  of  or  defeat  in  proof,  when  denied {RuleaOv.  Pr.,  166) 

strikineout  (or  disobedience  of  order  for  discovery  or  inipeotfon 32S 

VIII.  Judipnent. 

a l&rmative  judgment,  neoeiaity  for  demand  in  aostrar .  .  ■  ■  ■' 270 

relief,  judgment  for 477 

asacsameiit  of  damages  on  application  for  judgment  by  default 4M 

based  on  demandagainat  assignor,  right  to  judgment  for  cscesioverptidnUfrademand. . .  267' 

by  default 494 

entry  on  acceptance  t>y  defendant  of  plaintiff's  offer 17S 

foralfirmativereiicton 477 

plaintiff  where  no  defense  interposed 488 

Countiu. 

Action  by  state  to  recover  public  funds.     Sea  MunloipAl  Corpontions. 

acts,  resuluHuus.  etc.,  of  supervisors,  proof 388 

appeal  by  Buperviaors.neceasity  for  security 570 

arrest  in  action  to  recover  funds  wrongfully  obtained  or  converted 826 

attachment  of  bonds  of SIO 

in  action  to  recover  funds 904 

coats  in  action  by  people  for  benefit 1406 

juror,  resident  or  taipij-er  as  disqualified  in  action  by  or  against 464 

proferenco  in  action  by  and  against .■ 138 

security  on  appeal  by  nipervisors,  necessity  for 570 

wages  of  employees,  eieeution  against fiS4 

County  clsri.     See  also  Clerks  of  Courts, 
I,   In  general. 

authentication  oftranscript  from  docket-book  ofjustice  of  peace,  evidence 387 

caoccUatiao  ordischargeof  judgment  where  amount  due  deposited S30 

cancelling  and  disahaiging  judgment  upon  Sling  satjsf  action-piece S30 

certificateof  sale  of  real  property  on  eieeution.  lewMding  and  indexing 717 

"clerk  "  as  mcaoing  county  clerk 7 

docket,  correctioa  to  conform  to  reversed  or  modified  judgment 408 

docketing  judgmsnt,  manner  of 601 

filing  papers  within  actions  in  supreme  court (Rules  Civ.  Pr.,  IS) 

homestead,  dutyto  record  designation  of 072 

"  homestead  exemption  book,"  dutyto  keep 072 

judgment,  duty  to  docket  on  transcript  filed 602 

entered  in  another  county  for  sale  of  real  property,  entry  of GOO 

notice  of  pendency,  recording  and  indexing 122 

oaths  and  affidavits,  power  to  take 367 

recording  order  appointing  receiver  of  judgment  debtor 813 

records  of  conveyances  and  other  documents,  production  on  subpoena  duces  teeom 410 

redemption  of  real  property  by  creditor,  entry  by  clerk  of  saUsfaotiou  of  judgment  or  can- 
cellation or  discharge  of  mortgage  by  creditor 741 

redocketing  judpnent  for  money  amended  to  show  name  of  judgment  debtor 511 

supplemeotary  proceedings,  liability  for  failure  to  ij^rd  order  appointing  receiver  or  to 

(uniiah  certified  copy S18 

transcript  of  docket,  as  corrected  by  elerk  of  court  to  conform  to  iiiniissl  or  modiflostion 

of  judgment  on  appeal,  filing 40S 


INDEX  TO  CIVIL  PRACTICE  ACT— Rbfbbbnces  abe  to  Sbctkjnb 
County  derk — Continued. 

I.  In  general — Continued. 

transcript  of  judgment,  duty  to  file 502 

redocketed  judgment  for  money,  filing 511 

II.  Fees  in  dvil  action. 

1.  In  general. 

application  of  general  provisions  where  special  provisions  exist 1554 

attachment,  canceling  notice 1554 

certificate 1554 

copy  of,  or  filing  or  oertifjdng  paper  in  court  of  which  he  is  eZ'H>fficio  clerk,  ri^t  to 1554 

order,  record,  or  other  paper 1554 

counties  of  New  York,  Kings,  Bronx,  Queens,  Richmond  and  Westchester. 1556,  1557 

execution,  issuing 1554 

filing  any  paper 1554 

generally,  and  payment 1553 

moneys  deposited  with  county  treasurer,  entries 1554 

mortgage  foreclosure,  entering  minute  of 1554 

notice  of  pendency,  canceling 1554 

recording  and  indexing 1554 

recording  and  indexing  certificate  of  sale  on  execution,  by  whom  paid. 717 

any  instrument 1554 

referee's  report  showing  surplus  filing 1557 

register  and  other  clerk 1555 

satisfaction  of  judgment,  filing  certificate  of 1557 

or  assignment  of  judgment,  filing  and  entering 1554 

taxation  on  demand  of  person  liable  to  pAy 1565 

transcript  of  docket,  filing  and  entry  of  suspension  of  judgment 1554 

2.  Counties  comprising  City  of  New  York  and  Westchester  county. 

bond  or  undertaking  in  actions  or  proceedings,  filing  and  indexing 1557 

calendar,  placing  cause  on  special  term  calendar  for  trial  of  issue  of  fact 1657 

trial  term  calendar 1557 

certificate,  issuing 1557 

certified  transcript  of  docket  of  judgment  or  other  lien 1557 

certifjdng  prepared  copy  of  order,  record,  etc 1557 

claim  filed,  issuing  certificate  of  appearance  and  notice 1557 

deposit,  filing  certificate  showing 1557 

entering  judgment  or  final  order 1557 

execution,  issuing 1557 

filing  transcript  and  making  entry  as  prescribed  in  section  518 1557 

of  judgment 1557 

foreclosure  of  mortgage,  affixing  and  indexing  notice  of 1557 

in  general 1557 

lien,  entering  satisfaction,  etc 1557 

filing  modification 1557 

money,  filing  and  entering  order  to  pay  out 1557 

notice  of  pendency,  canceling  of  action  or  attachment 1557 

filing  and  recording  of  action  or  attachment .' .  1557 

preparing  and  certifjdng  copy  of  order,  record,  etc 1557 

special  proceedings,  hearing  upon  merits 1557 

subpoena  duces  tecum,  producing  papers,  etc , 1557 

summons,  filing  and  entering 1557 

taxing  bill  of  costs .- 1557 

trial  of  action 1557 

County  court. 

I.  In  general.    . 

appeal  to  appellate  division 622 

from  order  in  special  proceedings 631 

costs  in  action  which  could  have  been  brought  in  lower  court  except  for  amount  claimed, 

costs  dependent  on  amount  of  recovery 1474 

ex-parte  business,  when  may  be  transacted 70 

judgment  in  general 60 

mandate,  power  to  issue  and  manner  of  enforcement 60 

provision  applicable  to  specified  term  of  court,  applicability  to  appointed  term  of  county 

court 71 

security  for  costs  by  plaintiff  becoming  non-resident  of  county  after  commencement  of 

action 1522 

non-resident  of  county 1522 

sessions 70 

II.  Jurisdictions. 
1.  In  general. 

actions  affecting  real  propef^,  territorial  extent  of  jurisdiction 67 

amendment  of  judgment  for  money  to  show  name  of  judgment  debtor 511 

city  including  more  than  one  county 68 

co-extensive  with  supreme  court  in  like  case 69 
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INDEX  TO  CIVIL  PRACTICE  ACT— Refbbbkces  abe  to  Sections 
County  court — Continued. 

II.  Jurisdictions — Continued. 

corporations,  when  resident  of  county 68 

extent  of  jurisdiction,  power,  and  authority 69 

joint  stock  association,  when  resident  of  county 68 

power  to  enforce  mandate ^ 69 

proceedings   continued  from  adjoining  county  on  death,  disqualification,  etc.,  of 

county  judge 93 

raihx>ad  corporation,  when  resident 68 

receivers  of  property  in  action,  power  to  appoint 974 

relief  which  may  be  granted 69 

2.  Concurrent  jurisdiction  with  supreme  court. 

custody  of  person  and  property  of  lunatics,  idiots,  habitual  drunkards,  imbeciles. . .  67 

domestic  religious  corporation,  sale  or  other  disposition  of  real  property  within 

county .  .^ 67 

incompetent  persons,  appointment  of  committee  of  person  or  property 67 

custody  of  person  and  property  of 67 

sale  or  other  disposition  of  real  property  within  county 67 

infants,  sale  or  other  disposition  of  real  property  within  county 67 

3.  Limitation  on  amount. 

foreclosure  of  lien  on  chattels 67 

replevin 67 

4.  Particular  actions  and  special  proceedings. 

administrator,  action  by  on  judgment  of  county  court  in  favor  of  intestate 67 

any  cause  where  all  defendants  are  residents  of  county 67 

assignee  of  judgment  creditor  on  judgment  of  county  court,  action  by 67 

dower , 67 

executor,  action  by  on  judgment  of  county  court  in  favor  of  testator 67 

foreclosure  of  certain  liens  on  chattels 67 

mortgage 67 

incompetent  persons,  over  persons  and  property  of 1356 

preservation  of  property  and  payment  of  debts  and  maintenance 1357 

judgment  creditor,  action  by  on  judgment  of  county  court 67 

of  county  court,  action  by  executor,  administrator  or  assignee  of  judgment 

creditor  or  by  judgment  creditor 67 

limitation  of  amount 67 

partition 67 

redemption  of  mortgage  on  real  property 67 

replevin , 67 

satisfaction  of  mortgage  on  real  property 67 

specific  performance  of  contract  relating  to  real  property 67 

III.  Powers  and  duties  of  county  judge. 

co-extensive  with  justice  of  supreme  court  in  like  action  or  special  proceedings 74 

deposition  taken  within  state  for  use  without,  issuance  of  subpoena  for  witness '•  311 

disqualification,  filing  certificate  of 73 

disqualified  county  judge,  when  time  begins  to  run  to  take  proceedings 

(Rules  Civ.  Pr.,  5) 

to  hear  special  proceeding,  continuance  in  adjoining  county 93 

ex  parte  orders  in  proceedings  in  another  county 130 

guardian  ad  litem  of  infant  in  action  in  supreme  court,  power  to  appoint 202 

habeas  corpus  or  certiorari  to  inquire  into  detention,  issuance  of  writ 1232 

without  application 1241 

holding  court  in  another  county 76 

justice  of  supreme  court  at  chambers  or  out  of  court,  performing  duties  of 77 

oaths  and  affidavits,  power  to  take  ...•..-..•..>.■;....•...■ 357 

orders,  ex  parte,  power  of  county  judge  to  grant  in  action  in  other  courts 130 

prisoner,  order  to  bring  up  prisoner  to  testify  in  justice's  court 417 

to  testify  before  board  or  officer  in  special  proceedings 416 

prisoner,  power  to  make  order  to  bring  up  as  witness 415 

process  and  other  mandates,  service  or  execution  in  another  county 72 

or  mandate  served  in  other  counties,  enforcing  obedience  to 72 

publication,  service  of  summons  by,  power  to  make  order 234 

special  county  judge,  duty  to  act  where  county  judge  disqualified 73 

proceedings  instituted  before  him  out  of  court 75 

stay  of  proceedings  on  removal  of  actions  from  county  court  to  supreme  court 168 

subpoena  for  witness  on  deposition  to  be  used  without  state,  issuance  of 311 

substituted  service  of  summons  on  residents,  power  to  make  order  for 230 

summons,  service  by  publication,  order  for 234 

supplementary  proceedings,  institution  before 778 

surrogate  exercising  duties  of  in  another  county  while  holding  court  therein 76 

witness  illegally  arrested  in  violation  of  privilege,  power  to  discharge 408 

IV.  Removal  of  action  to  and  from. 

process^  provisional  remedy  or  other  proceedings,  or  bond  or  undertaking,  effect  on ... .  95 

removal  of  actions  to  supifme  court,  stay  of  proceedings,  by  whom  granted 168 
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County  court — Continued. 

IV.  Removal  of  aotion  to  and  from — Continued 

Tetnovai  to  supreme  court  for  trial  in  another  county 189 

on  ini'BpBcity  of  county  judse.  stay  of  proceedinss  to  permit  spplicHtion IM 

supreme  court  on  disability  of  county  judge  and  iipeoial  county  judge 73 

fromcountytoort  on  incapacity  of  county  judge 190 

to  supreme  court  on  incapacity  of  county  judge 190 

BubecQuent  proceedingi ISO 

County  judge.    See  County  Coiart. 

County  treuurer. 

I.  In  general. 

fees  for  investing  money  punuant  to  direction  of  court 1681 

payiiiB  money  out  of  court 1561 

receirina  iol^Kst  on  investment  and  paying  out  same 1661 

money  paid  into  court 1561 

paititioi),  taking  separate  mortgagee  and  other  securitieB  in  name  to  lecure  credit lOSfr 

II.  Court  funds. 

aetioQ  upon  or  in  relation  to 135 

administration (Rules  Civ.  Pr.,  30; 

depoBit  with 13* 

entries  by  county  cferk  of  moneys  deposited  with,  feei 15M 

gross  sum  in  lieu  of  income (Rules  Civ.  Ft.,  30) 

incouipelcnt  persons,  pvment  of  expenses  of  examination  of  accounts  and  invmtoriee  ot 

committee 137ft 

investment 184 

partition,  payment  into  court  on  sale  free  from  debts  of  decedent 1CM& 

title  to  BGcuritJes  representing 136- 

transfer  to ". 13* 

annual  report (State  Finance  L.,  |  *4-e) 

to  appellate  division  by  eu8t«diMi  of  eourt  tvait. (State  Finance  L.,  1 4*-f) 

books  of  ftccouDt. (State  Finaoce  L.,  1 4*-d) 

deposit  of  court  funds (State  Finance  L.,  **-c} 

transfer  of  securities  on  death,  etc (State  Finance  L.,  f  *4-b) 

examination  of  sewrities  t^  comptroUer (State  Finance  L.,  f  **-•) 

Court  house. 

trial  elEcwherc  than  Bi  court  house *37 

Court  of  appeals,    .'^ee  ilao  Appeals. 

1.  lu  general. 

fees  of  clerk 1662 

II.  Jurisdiction- 
appeal  from  final  judgment  rendered  after  affirmance  of  interlocutory  judgment. 690 

denial  of  motion  for  new  trial S90 

appeals  that  may  be  taken  to 688- 

in  general. , 688 

leave  lo  appeal,  application  for  and  stay  pending  application 691 

limitationa  on  appeal 589 

Court  of  ClaimB.  Ste  Court  of  Claims  Act. 

Court  orders. 

powerof  court  to  m.ike  out  of  court 129- 

Courts.    See  also  Contempt  of  Court;  Coimty  Court;  Judges;  Officers;  .Supreme  Court. 

I.  In  general. 

adjournment,  continuance  of  proceedings  at  adjourned  time  and  place 92 

orfiiiUiri'  <'(  term  as  abating  action ,  .  93 

appearance   i^i    [jmron   or  by  attorn^ 33S 

certiorari  ti.  r  ^  ieir.  aa  included  in  "  bo<dy  or  officer" 1310- 

cijanging  tii ir  place  of  holding  as  abating  action 92 

civil  practice  n.  I.  xiurta  to  which  apirficable 62 

"clerk  "  05  111.  /.niag  clerk  of  court 7 

commissiojiei  ..r  appraiser  appointed  by  court  or  judge,  removal  by  court 81 

failure  of  tfnii.  ccntinuance  of  proceedinK>  at  next  t«rtD 92 

juriediclioii  t"  i.erdly 62 

prohibition,  luiiih  to  make  return  as  contempt  of  court  granting  order 1347 

receiver  aj.; tidby  court  or  judge,  removal  by  court 81 

referee  aptuMii^d  by  court  or  judge,  removal  by  court 81 

referees,  pu"  > :  i  o:  court  exercisable  by 80 

removal  by  c^urt  of  referee,  receiver,  commissioner  or  sppraisu'  appointed  by  oourt  or 

judge * 81 


INDEX  TO  CIVIL  PRACTICE  ACT— Refebences  are  to  Sections 
Courts — CkmtinuecL 

I.  In  general — Continued. 
•     supreme  court,  juriBcliction  generally 64 

vacancies  or  change  in  judges  of  courts,  effect  as  discontinuing  action 79 

II.  Courts  of  record. 

1.  In  general. 

actions  triable  by  coiirt,  right  to  trial  elsewhere  than  at  court  house 437 

adjournment  of  term  to  place  other  than  court  house  on  stipulation  in  action  triable 

by  court 437 

appellate  court,  order  to  body  or  officer  for  purpose  of  supplying  defects  in  records 

or  papers  on  appeal,  iwwer  to  grant 112 

civil  practiceact,  application  of 1 

commencement  of  action,  attempt  to  commence  as  eqaivalent  for  purposes  of  stat- 
utes of  limitations 17 

continuing  trial  of  issue  of  facts  beyond  expiration  of  time  appointed  for  term  to 

continue 436 

jurisdiction  of  supreme  court  generally 64 

new  process  and  forms  of  proceedings,  devising 63 

oaths,  administration  to  witnesses 63 

re-election  or  re-appointment  of  judge,  effect  on  action  or  special  proceedings 79 

subpoena  to  witnesses,  issuance  of 68 

supreme  court,  jurisdiction  of  generally 64 

vacancies  or  change  in  judges,  effect  on  action  or  special  proceedings 79 

2.  First  and  second  judicial  district, 
proceedings  commenced  before  judge  of  court  out  of  court  in  action  or  special  pro- 
ceedings, power  of  any  judge  of  court  to  act  in  matter 73 

special  proceedings  instituted  before  judge  of  court  of  record,  power  of  any  other 

judge  of  court  to  act .' 78 

in.  Courts  not  of  record. 

commencement  ol  action,  attempt  to  commence  as  equivalent  to  commencement  in  courts 

not  of  record  for  purposes  of  statutes  of  limitations* 13 

Covoxuttltg.    See  also  Conveyances;  Deeds. 
I  accrual  of  cause  of  action  for  breach  of  covenant  against  incumbrances  for  purposes  of  limi- 

I  tation 47 

of  seisin  for  purposes  of  limitation 47 

'  Creditor.  ^ 

"judgment  creditor  "  defined T 


( 


Creditor'!  action. 

I.  Judgment  creditor  to  discover  and  apply  property. 

against  whdhi  maintainable 1189 

cori)oration,  right  to  maintain  action  against  domestic 1196 

county  to  which  execution  must  have  issued 1190- 

discovery,  compelling  as  affecting  right  of  plaintiff  to  take  deposition  of  defendant 1195 

how  compelled ' * 1195 

of  property  and  satisfaction  of  demand  of  creditor 1189 

earnings  of  debtor  within  sixty  days,  right  to  reach  and  apply 1196 

execution,  county  to  which  must  have  been  issued 1190- 

exempt  property,  right  to  reach  and  apply 1196^ 

final  judgment,  direction  to  satisfy  from  discovered  property 1191 

homestead,  to  reach  surplus  value  of 676,  677 

injunction  to  restrain  transfer  by  or  payment  to  debtor 1193- 

joint  property  owned  in  part  by  persons  not  summoned,  right  to  apply 1189 

land  contract,  manner  of  appljring  interest  in 1192 

reaching  and  applying  interest  of  judgment  debtor 1192 

property  that  may  be  reached 1191 

purpose  of  action 1189 

receiver,  direction  for  conveyance  to  or  delivery  to 1194 

of  judgment  debtor's  property,  appointment 1194 

right  to  apply  property  which  could  not  have  been  taken  by  execution 1191 

trust  created  by  third  person,  right  to  reach  and  apply 1196^ 

when  maintainable 1189 

II.  Conversion  of  deceased  debtor's  property. 

action  to  recover  damages  for  conversion  or  injury  to  property  of  debtor  accruing  after 

death  and  before  grant  of  letters 57 

limitation  of  actions  for  conversion 5T 

III.  Action  against  debtor's  next  of  kin,  heirs,  devisees  and  legatees. 
1.  In  general. 

apportionment  of  recovery  among  defendants (Dec.  Est.  L.,  §  172) 

defendant  entitled  to  credit  for  prior  or  equal  claims  paid. . . .  (Dec.  Est.  L.,  §  190) 

liability  of  heirs  and  devisees  for  debt  of  decedent (Dec.  Eat,  L.,  i  176) 

neglect  to  present  claim  does  not  impair  right  of  action (Dec.  B^t.  L.|  i  170) 
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INDEX  TO  CIVIL  PRACTICE  ACT— Referknchs  abb  to  Sections 
Crtditor's  action — Continued. 

nt.  Aetioa  against  debtor's  next  of  kin,  heirs,  devisees  and  legatee0^>>ntinued. 

1.  In  general — Continued. 

preference  upon  death  of  decedent. (Dec.  Est.  L.,  f  188) 

recovery,  proportionate  only,  when  equal  claims  exist (Deo.  Est.  L.,  f  189) 

relief  when  defendant  takes  or  inherits  in  more  than  one  capacity. 

(Dec.  Est  L.,  S  193) 
unpaid  prior  claims  exceeding  value  of  property  a  defense. . . .  (Dec.  Est.  L.,  §  189) 
when  action  lies (Dec.  Est.  L.,  i  170) 

2.  Against  legatees  and  next  of  kin. 
action  against  preferred  or  deferred  legatee (Dec.  Est.  L.,  i  175) 

may  be  joint  or  several (Dec.  Est.  L.,  §  171) 

apportionment  of  cost  among  defendants (Dec.  Est.  L.,  §  172) 

I  next  of  kin  defined (Dec.  Est.  L.,  (  194) 

>  recovery  against  one  only  limited  to  proportionate  share ....  (Dec.  Est.  L.,  f  173) 

''-  requisite  to  recovery  against  legatee (Dec.  Elst.  L.,  (  174) 

preferred  legatees (Dec.  Est.  L.,  i  176) 

sherifif's  fee  on  execution  may  be  taxed  against  each  defendant. 

(Dec.  Est.  L..  fi  172) 

3.  Against  hein  and  devisees. 

account  of  executor,  etc. ,  evidence  of  insufficiency  of  assets. 

1-:  (Dec.  Est.  L.,  f  181) 

^  action  not  suspended  by  infancy (Dec.  "Est.  L.,  §  191) 

i  to  be  joint (Dec.  Est.  L.,  S  179) 

x>  apportionment  of  recovery (Dec.  Est.  L.,  §  180) 

I  ''  complaint  must  describe  land  with  common  certainty  and  state  value. 


(Dec.  Est.  L.,  §  184) 

dismissal  on  decree  for  sale  of  realty  to  pay  debt (Dec.  Est.  L..  §  178) 

election  to  prosecute  action  notwithstanding  decree  for  sale  of  realty  to  pay  debt. 

(Dec.  Est.  L.,  i  178) 

execution  against  infant  suspended  for  one  year (Dec.  Est.  L.,  i  191) 

judgment  not  lien  on  realty  aliened  before  filing  of  notice  of  lis  pendeos 

(Dec.  Est.  L.,  fi  18d) 

to  direct  collection  from  realty  not  aliened  by  defendant.      (Dec.  Eat.  L.,  (185) 

liability  for  debt  expressly  charged  on  realty  not  affected ....  (Ddc.  Est.  L.,  i  192) 

of  heirs  and  devisees  for  debt  of  decedent (Dec.  Est.  L.,  i  176) 

lien  of  judgment  on  realty  not  aliened  by  heir  or  devisee (Dec.  Est.  L.,  (  185) 

not  to  be  brought  within  one  year  of  death  or  eighteen  months  of  issuance  of  letters. 

(Dec.  Est.  L..  fi  177) 

personal  judgment  when  land  aliened (Dae.  Est.  L.,  S  187) 

recovery  from  heirs  to  be  deducted  from  recovery  against  devisees. 

(Dec.  Est.  L..  5*183) 

personalty  to  be  deducted (Dec.  ^t.  L.,  1 183) 

requisite  to  recovery  against  devisees (Des.  Est.  L.,  §  182) 

heirs (Dec.  Est.  L.,  S  181) 

stay  pending  application  to  sell  realty  to  pay  debt (Dec.  Est.  L.,  S  178) 

Crimea  .and  eriminals.    See  also  Habeas  Corpus ;  Certiorari. 

I.  In  general. 

action  by  attorney  general  for  unlawful  exercise  of  corporate  rights,  immunity  of  wit- 
ness   1219 

depositions,  attendance  by  person  confined  in  prison  for  felony 299 

prisoner  confined  by  mandate  of  court,  remanding  on  habeas  corpus 1252 

purchase  of  real  property  of  infants  at  sale  by  guardian  as  misdemeanor 987 

witness,  order  to  .bring  up  prisoner  to  testify 415-420 

witnesses,  privilege  from  answering  questions  tending  to  incriminate 355 

II.  Criminal  actions. 

depositions  taken  within  state  for  use  without 310 

merger  with  civil  action 9 

physician  or  nurse,  information  as  to  crime  committed  on  child  under  sixteen,  disclosure 

of 352 

defined (Gen.  Const.  L.«  i  18-a) 

III.  Civil  remedies  by  and  against. 

deposition  of  persons  under  sentence  for  felony 2976 

depositions,  right  to  stipulate  for  taking 298 

limitation  of  action  to  recover  real  property 43 

security  for  costs  by  official  assignee  of  convicted  prisoner 1522 

plaintiff  sentenced  after  commencement  of  action 1522 

who  is  convicted  prisoner 1522 

IV.  Disqualifications  and  disabilities. 

certiorari  to  review  determination,  application  for  order 1289 

conviction  as  disqualifying  witness 350 

credibility  of  witness  who  has  been  convicted  of  crime 350 

extension  of  time  to  move  to  set  aside  judgment  where  debtor  prisoner 528 


INDEX  TO  CIVIL  PRACTICE  ACT— References  are  to  Sections 
Criminal  convenatioii. 

confidential  oommunications,  right  of  wife  to  disclose  as  witness  for  defendant 349 

oosts  of  course  to  plaintiff 1470 

where  recovery  less  than  fifty  dollars ^ 1471 

limitation  of  actions * 50 

wife  of  plaintiff  as  competent  witness  for  defendant 349 

for  plaintiff 349 

as  personal  injury (Gen.  Const.  L.,  fi  37-a) 

Crops.    See  also  Smmnary  Proceedings  to  Disposses. 

execution  sale  of  land,  right  to  crops  growing  at  expiration  of  period  of  redemption 719 

Cross  aetions. 

courts  in  which  prosecuted  against  representative  or  successor  of  deceased  defendant 87 

neeessity  for  bringing  cross  action  against  representative  or  successor  of  deceased  defendant ...  87 

removal  of  original  actions  to  court  where  cross  actions  pending 87 

representative  or  successor  of  deceased  defendant,  leave  to  commence  against 87 

trial  of  cross  actions  and  original  actions  together 87 

Cross  motion.    See  Motion. 

Curtesy. 

division  in  partition  when  curtesy  exists  in  undivided  share 1029 

partition,  tenant  by  curtesy  in  entire  property  as  proper  party^efendant 1021 

tenant  by  as  necessaiy  party  in  partition 1017 


Damages.   See  also  Assessment  of  Damages  and  particular  titles. 

I.  In  general. 

arrest  in  certain  actions  to  recover  damages 826 

offer  to  liquidate  conditionally,  how  made 175 

by  attorney,  affidavit 179 

contract,  how  made  in  action  for  breach 175 

expenses  in  preparing  for  trial  of  question  of  damages,  when  defendant  entitled  to ... .  176 

refusal  of  offer,  effect  of 176 

damage  to  real  property  pending  action  affecting  same 981 

exemption  from  execution  of  damages  for  injury  to  exempt  personal  property 668 

new  trial  for  insufficient  or  excessive  damages 549 

II.  Assessment. 

costs  on  judgment  absolute  of  court  of  appeals 1507 

counterclaim,  on  application  for  judgment  by  default  on 494 

default,  on  application  for  judgment  by 490 

judgment  absolute  in  court  of  appeals,  on *. .  605 

by  default,  on  application  for 490 

offer  to  liquidate  in  action  for  breach  of  contract,  manner  of  assessment  on 175 

pending  decision  of  motion  for  nonsuit  or  direction  of  verdict 459 

III.  Mitigation. 

libel  and  slander,  right  to  prove  mitigating  circumstances  though  defendant  attempts  to 

justify 338 

partial  defense  as  including  matter  tending  to  mitigate  or  reduce  damages 262 

pleading  mitigating  facts  in  action  for  breach  of  promise  to  marry,  personal  injury  or 

injury  to  property,  necessity  for 339 

proof  of  mitigating  facts  in  action  for  breach  of  promise  to  marry,  personal  injury,  or 

injury  to  property 339 

IV.  Recovery  in  actions  and  special  proceedings. 

1.  In  general. 

appeal  to  the  court  of  appeals,  damages  by  way  of  costs  for][delay  where  judgment 

affirmed ." 1510 

injunction,  damages  to  third  person  on  vacating 895 

on  vacating 894 

in  action  for  dower  or  ejectment 890 

limitation  of  action  for  injury  to  person  or  property 48 

personal  injuries  from  negligence 49 

2.  Action  against  witness. 

disobedience  of  subpoena  to  appear  before  referee,  arbitrator,  board,  or  committee . . .  406 

subpoena,  disobedience  of 405 

3.  Bonds,  undertaking  and  recognizances. 

penid  bonds , , 160 

4.  Dower. 

undertaking  on  stay  of  proceedings  to  cover 889 

waste  as  recoverable  where  proceedings  stayed  by  injunction  subsequently  vacated . . .  890 

5.  Bjectment. 

reduction  of  damages  by  value  of  permanent  improvement  made  in  good  faith  while 

holding  adversely 1011 


r 
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DunogM — Continued. 

rv.  Recovery  iii  luitiuQ  and  ipeeial  pToceediDB* — ContlDiied. 

6.  Eiectroent— Continued. 

rents  aodprolitaa]  put  of  damaeea 990 

[jcriod  for  whidi  recovery  may  be  h»d 1011 

right  to  recover  dsmasea  for  withhfJditiK 990 

undertuk[iig  on  stiU'  of  proceedioES  to  cover  damages 889 

value  of  use  of  improvemeDla  made  by  defendant  aa  part  of  damasea lOtl 

waste  asincludid  vithin  damanee  to  be  paid  on  vscatins  injunction  order  Bt^ng pro- 
ceeding      880 

6.  Mandamus. 

recovery  bv  petitioner  on  maJdns  final  oniet  for  peranplory  mandamua 133S 

7.  Replevin 

ascertaining  on  default 1123 

HnH]  judgment  for  defendant  as  bar  to  action  for  damaBes 1090 

injury  or  depreciation  of  chattel 11  IB 

sheriff,  for  wronB  delivery  of  chattel  replevied 1106 

Htalement  of  amount  in  verdict,  report  or  dedaioa 1130 

traiiBferec  of  title  pendins  detention,  right  to  maintun  action  tor  chattel  and  dam- 
ages for  taking  or  detaining 1091 

8.  Seduction. 

continuance  of  action  by  mother  on  death  of  father 89 

9.  Usurperof office. 

datnagea  sustained  by  ri^tful  holder I3M 

10.  State  to  recover  public  funds. 

funds  misappropriated,  etc.,  when  maintaiDable 1222 

vestiugof  title  to  foods,  etc.,  in  state  upon  commenoement  of  action 122S 

V.  Official  acts. 

conveyance  pursuant  to  judcment,  failure  to  oomply  with  statute  as  to  contents 608 

execution  sale  of  realty,  irregularity  in 714 

VI.  Double,  treble  and  increased. 

concealing  or  withholding  attached  property 969 

dei;iaion.  necessity  for  stating  sin^e  damages. 435 

increased  coats  on  recovery  of  double  or  increased  damages 1S16 

judgment  for  incroased  damages  on  report,  verdict,  etc 435 

report  of  referee,  necessity  for  stating  single  damages 435 

verdict,  necessity  for  stating  single  damages 435 

action  by  dty,  town  ot  village  for  cutting  trees,  etc {Real  Prop.  L.,  1 534) 

for  forcible  entry  or  detainer. (Rsal  Prop.  L.,  f  535) 

VII.  Eiemplsrj- damages. 

scduetioD.rontinuiinceof  action  by  motheron  death  of  father 89 

D»»8..  See  Time. 

Dflftth,  See  also  Lifo  Tenant.  Abatement  and  Continuance. 

I.  In  general. 

incompetent  persons,  disposition  of  propertyand  filing  account  by  committee I3S3 

limitationot  actions,  death  of  debtor  out  of  state 12 

creditor 20 

presumption  arising  from  absence  for  seven  years 341 

as  to  unknown  heirs  in  partition  after  twenty-fiveyears 1065 

II.  Action  for  damages  for  causing. 

attachmenl,  when  may  be  granted 003 

contributor)- negligencsasdefense 26S 

neeeesity  for  pleading  and  proving 205 

costs  of  course  to  representative  bringing  action ,. 1470 

depositionsof  deceased,  use  of  in  action  by  eieoutoror  administrator 303 

amount  of  recoven" (Dw.  Est  L.,  1 132) 

contributory  negligence,  pleading  and  proving (Dec.  Bat.  L.,  1 131) 

distnliution  of  damages  recovered (Dec.  Est.  L.,  f  133) 

for  whose  benefit  action  brou^t (Dee.  Eat.  L.,  1183) 

interest  to  lie  added  t«  date  of  death (Dec.  Est.  L.,  |  132) 

limitation  of  action (Dec.  Est.  L.,  i  180) 

neit  of  kin  defined (Deo.   Est.  L.,    (134) 

right  of  Bction  conferred (Dec.  Est.  L.,  {  13(0 

who  may  maintain (Dec.  Est.  L.,   1 180) 

III.  ElTect  on  pending  BotioD  and  proceeding. 

1.  Judge. 

continuance  ot  special  proceeding  before  Bucoeasor '93 

justice  of  the  pesfe.  proof  of  proceedings  before 387 

successor,  contiauuice  of  special  proceediiigs  before,  power  of 94 

2.  Attorney 

notice  of  appeal,  service  where  attorney  dead 563 

proceedings  in  action  after  death 240 


INDEX  TO  CIVIL  PRACTICE  ACT— Rcrbkncbb  abe  to  Sscnom 

Doath — ContlmiMl. 

III.^EffBot  on  p«D(liii8  Bction  md  proce«dia« — Continued. 

3.  Ofpsrtiee.   Bee  alio  sbatameut  uid  coatiniuiioe. 

sbfttement 82 

byoTdarofoDuttondeftUiarpUuiliif S8 

of  peraonal  injury  Kctioni  by-death  at  party  after  veidiot,  report  or  deelilon 69 

appeal  after  death  of  advene  party 6t7 

death  of  par^pendins 6T8 

undertaldog  where  advene  party  dies  after  onler  or  judxmwit 572 

arbitration,  proceed  ngs  on  death  after  award 14U 

bait,  etoutttation  by  death  of  defendant 876 

ImnginK  in  auceeawn  to  deceased  party,  proceeding  for E.7 

eonfeasion  of  judEment,  entry  of  judgment  after  death £43 

contlimanaeagMDBtBurviviQSpfirtiea  jointly  liable G4 

byoTBgaioBtiepreeentativeof  wjle  party (4 

eioneratJon  of  bail  on  death  of  defeadHDt 875 

eiteniion  of  time  to  appeal tr9 

to  move  to  set  aside  iudgment W 

within  which  action  will  abate 69 

judfiment  by  confesaioD.  entry  after  death 643 

death  of  party  pending  action 47  S 

for  aum  of  money  entered  after  death,  requi^te (Rules  Civ.  Pr.,  186} 

where  party  dies  after  verdict,  ete..  effect  of 4T8 

right  to  enter 4T8 

wherepartydie»  before  verdict,  etc.,  right  to  enter 478 

limitation  of  actiona,  debtor  dying  without  atate  aa  auBpendtng  running  of  statute . ...  12 

one  of  parties,  briogiiig  in  representative  in  contract  actioa iS 

several  parties  in  action  on  contract  as  discharging  of  estate E£ 

personal  injury  action,  abatement  on  death  of  party  after  verdict,  report  or  decision . .  f.9 

plaintiff,  abatement  by  order  of  court £8 

pubUc  officer  prosecuting  action 60 

receiver  prosecuting  action 60 

replevin,  continuance  of  action  on  death  of  either  party tISt 

representative  of  sole  party,  continuance  by  or  against &4 

setting  aeida  judgment  after  death  of  party,  by  whom  motion  made 5£3 

substitution,  effect  of  failure  where  party  dies  pending  appeal 578 

order  where  party  dies  pending  appeal 579 

where  party  dies  pending  appeal 579 

Bucceaeor  or  public  officer  receiver  or  trustee,  continuance  of  aetion  by SO 

testimony  as  to  personal  transaction  with  party  at  former  trial  siooa  deceased,  ad- 
missibility of 348 

of  deceased  party  or  witness  at  former  trial,  admissibility  of 348 

trustee  prosecuting  aetion 60 

4.  As  aSecting  eiecuUons. 

death  of  debtor  in  custody,  right  to  iuue  execution  against  property 770 

enforcing  on  death  of  sheriff * 659 

homestead  exemption,  continuaoce  after  death  of  owner 674 

iasusnee  against  decedent's  property 6&S 

property  after  death  of  judgment  debtor 6&4 

judgment  creditor,  issuance  of  execution  after  death 6bl 

possession  of  real  property,  leave  to  issue  executions  after  death  of  defendant 661 

redemption  of  real  property,  by  whom  deed  executed  where  coroner  or  person  spe- 
cialty appointed  to  sell  dies 7G5 

.               sheriff .  conveyance  on  sale  after  death  of 7(2 

enforcement  of  execution  upon  death  of 639 


DscedenU*  ovtatw.    See  also  Creditor's  Action;  Eieouton  and  Administratora;  Life  Estate; 
Life  Tenants ;  Surrogates'  Court  Act. 

I.  In  Eeneral. 

Bitachmeat  of  rights  or  interests  of  defendaat  in 916 

death,  preeumption  of  arising  from  absence 34=1 

incompetent  person,  administration  of  estate  where  committee  appointed 13t^ 

appointment  of  receiver  pending  action  for  partition,  diatribution  or  to  construe  or  es- 
tablish will (Dec.   Est.   L..   (210) 

II.  Property  and  aaaeta. 

fcrecloaure.  whensurptusmoney  to  bepaid into  surrogate's  court..  .  (Rules  Civ.  Fr..  2M) 

putition,  diatribution  oE  proceeds  paid  into  court  nn  sale  free  from  lien  of  debts 10^6 

>r  administratora  as  necessary  parties  defendant 1019 


INDEX  TO  CIVIL  PRACTICE  ACT— ReraREncEB  abb  to  Sbctionb 

D«c«d«ntB'  «t»t« — Continued. 

II.  Properly  and  aasets — Continued. 

pBHition,  payment  into  couit  on  sale  free  froind^ito 1046 

sale  free  from  liec  of  debta  of  decedent 1044 

wbeD  proceeds  of  sale  payable  directly  to  parties I04S 

withdrawal  of  share  of  proceeds '. 1047 

III.  Debts  and  claims, 

eiecution  against  decedent's  property,  roaoner  of  procuring  leave  to  issue 656 

against  property  of  decedent,  judgment  debtor,  rij^t  to  issue 654 

issuance  by  leave  against  decedent's  property 655 

traudulenttranaler  by  deceased,  enforcement  of  judgment  l^BiacutionwitliouHeaTO 6S5 

judgment  entered  after  death  of  party  as  eetablishing  debt 478 

lien,  enforcement  and  payment 655 

leave  to  issue  execution  against,  by  whom  granted 655 

against  decedent's  property,  mannerof  procuring 656 

proof  upon  which  granted 856 

time  when  may  be  granted 655 

notice  of  application  for  permission  to  issue  execution,  to  whom  given  and  mannei  o( 

service 656 

surrogate's  court,  procedure  to  obtain  leave  to  issue  eiecution 656 

IV.  Payment  of  legaciee, 

action  by  subscribing  witness  or  by  after  born  child,  coats  of  course 1470 

V.  Creditor's  action.    See  also  Creditor's  Action, 

costs  of  course  in  action  to  recover,  etc 1470 

to  plaintiff  in  action  to  recover  for  debt... 1470 

against  next  of  kin.  legatees,  heits  and  devisees (Dec.  Est.  L.,  1 200) 

Deceit.    See  also  Fraud, 

arrest  in  action  for '. 826 

where  foreign  judgmentrecoveredforpriceof  property  obtained  thereiiy S23 

DecisiODu    See  also  Exceptions,  Surrogate's  Court  Act. 
I.  In  general. 

abatement  of  personal  injury  action  on  death  of  party  after  decision 89 

certiorari  to  review,  "determination  "  hs  including  decision 1310 

default  in  appearing  at  trial,  right  of  adverse  party  to 433 

definition 7 

findings  of  fact,  request  for 439 

personal  injury  action,  abatement  on  death  of  party  after  decision 89 

reversal  on  question  of  law  where  party  dies  after  verdict,  report  or  decision  rendersd .  80 

referee's  report  on  whole  issue  of  fact  as  decision  of  court 470 

requests  for  findings  and  rulings,  duty  of  court  as  to 439 

to  find,  when  to  be  made 439 

ruling  upon  questions  of  law,  requests  to  make 439 

n.  Form  and  contents, 

increased  damages,  necessity  for  stating  single  damages 436 

interlocutory  judgment,  direction  for  final  judgment  in 441 

judgment  to  be  en terod,  direction  for 440 

non-suit,  direction  as  to  final  or  interiocutoiy  judgment  where  granted 441 

necessity  for  finding  of  facts 441 

when  final  judgment  may  be  directed  in  interiocutoiy  judgment 441 

statement  of  facts  found  and  conclusions  of  law 440 

III.  Rendition;filing:  entiy  of  judgment. 

costs  on  new  trial  for  failure  to  file ; •148S 

death  of  party  after,  right  to  enter  judgment 47S 

before,  right  to  enter  judgment 478 

validity  of 47a 

failure  to  file,  order  on  application  for  new  trial  when  decision  not  Sled  at  time  motion 

heard 442 

right  of  either  party  to  new  trial 442 

ioterestfrom  time  of  making  decision  as  part  of  judgment 480 

issue  of  fact,  triable  by  court,  tried  in  another  county,  where  filed 185 

law  tried  in  another  county,  where  filed 165 

judgment,  interests  from  time  of  making  decision  as  part 480 

judgment  roll,  decision  as  part  of 440 

mandamus,  court  to  which  decision  on  question  of  fact  returned 1334 

when  petitioner  entitled  to  decision  on  issue  of  fact 1333 

matrimonial  actions 1175 

necessity  for  filini; 442 

provisional  remedy,  motion  for  or  to  vacate,  when  to  be  made 823 

time  within  which  to  be  filed 442 

IV.  Exceptions;  appeal, 

case,  necessity  where  appeal  based  only  on  exception  to  deciaon 575 

exception  to  refusal  of  court  to  find  request 439 

finding  of  fact  without  evidence  as  ruling  upon  quesUonof  law 444 
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DftCTM.    See  Judgmeut;  SurroKate'i  Court  Act. 

Dndl .    Bee  dao  Convey&aoe*. 

I.  InReninl. 

admiasioD  of  senuiaenGBH  of,  domAnd  for 322 

grantee  in  deed  by  sheriff  of  real  property  sold  under  ezemitJoQ 74'J 

infant  or  incompetent,  effect  of  deed  pven  od  proceedinss  to  sell  realty 140t 

aheriS'a  deed  on  sale  of  real  property  under  execution 74S 

II.  Evidence. 

admissibility  ofconveyancedulyaokjiowledsed or  proved 364 

deeds  proved  by  interested  or  incompetent  vitneai 384 

record 384 

coudusiveress  of  certificate  of  acknowledgnient  or  proof  of  conveyance 3S4 

record  or  lianscript  of  record  of  conveyance 384 

conveyance  duly  acknowledged  or  proved,  admiaaibility  in  evidence 3S4 

cxeoiplificBtion  of  record  of  convej^nces  of  land  without  state,  admissibility  and  efleet  as 

heir^p.  recital  in  deed  as  presumptive  evidence 379 

Iftnd  within  another  state,  admissibility  and  effect  as  evidence  of  duly  authenticated  deed . .  3S2 

without  state,  admissibility  aud  effect  of  deed  as  evidence 392 

record  of  deed,  admisaibiiityii!  evidence 384 

when  may  be  produced  on  subpoena  duces  tecum 410 

Bubpoenaducestecum  to  produce  record  of 410 

Dsfnilt.    See  also  Divorce:  Judgmenle;  Mairiage;  Pleadings;  References;  Separation. 

I.  In  general. 

snnvliaent  of  marriage,  necessity  for  proof  of  facte 1 143 

appeal  from  defaultorderorjudgnient,  right  to  take 657 

restitution  where  defend  unt  permitted  to  defend  after  Gnaljiidgneiit 217 

Ecniceof  paperaon  party  who  has  defaulted  in  appearance,  neeeasity  for 163 

substituted  service,  defending  after  final  judgment,  time  within  which  application  must  be 

msde 217 

right  t«  defend  before  final  judgment 217 

trial,  appearance  at.  right  of  adverse  psrty 433 

II.  Judpnent. 

actions  in  which  judgment  by  default  may  be  entered  where  summons  not  served  per- 
sonally or  served  without  the  state 403 

plaintiffmuet  apply  to  court  for  judfiment 489 

aaseementofdamages  on  applieition  for  judgment  by  default 490 

default  in  answer,  demand  for  relief  in  complaint  as  controlling  relief  awarded 479 

entry  of  course  in  certain  actions 486 

infantdefendant.whenjudgmeot  by  default  msLy  tie  taken  against 492 

m  at  rimonial  actions 1167 

pro<*edings  before  clerk  on  entering 487 

proof  to  be  filed  by  plaintiff 4S6 

on  application  to  court  for  JudKoient (Rules  Civ.  Pr.,  189) 

replevin,  ascertaining  damages  or  value  of  property 1123 

BuromODB  served  without  state,  where 493 

to  nhom  appticationmade  where  part  of  defendants  lUjpear 491 

when  clerk  may  enter 48S 

where  summons  not  served  personally 493 

served  without  state 498 

Dftfecta.    Spe  also  Amendment;  Mistake;  PleEulings. 

correctinE  or  disregarding 105 

disrcgnrtiing  non-prejudicial 105 

requisite  of  notice  or  order  to  show  cause  on  application  baaed  on .{Rules  Civ.  Pr..  S2) 


deatli  lifter  verdict,  report,  etc.,  right  to  e 
befcre  verdict,  decision,  etc.,  right  tz 

judgment  granting  affirmative  relief  te,  rigbt  to  give 474 

name  of  defendant  not  known  in  full,  how  designated 21C 

unknown  defendant,  how  designated 216 
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SflOnitloos. 

Bclion ♦.  7. 10 

affidavit ■' 7 

an  action  of  ejectmeot 7 

anaiUled 7 

appellant 581 

"bodyorofficor"  in  certiorari  to  review 1310 

civil  action * 

derk ■ 7 

counterclaim 268 

decision 7 

■domestic  corporation 7 

ejectment,  and  action  of 7 

expensea.aa  used  in  article  leguIatiiigforecloBun 10S7 

failure  of  proof 434 

foreign  corporation -. 7  ■ 

general  verdict 458 

incompetent  persona 13S6 

judgment 7,472 

creditor 7 

as  used  in  reference  to  BupplementsiyproceediDgB 773 

creditor'a  action 7 

law ■ 7 

motion 11» 


property 974 

real  property 708 

respondent Ml 

special  proceeding 6, 7 

verdict 468 

■ubpoana 403 

Tarianoo 7 434 

verdiot,  general  and  special 4£S 

action (Gen.  Const.  L.,  |  Il-a) 

dvil  action (Qen.  Const.  L.,  i  18*) 

criminal  actions '. (Gen.  Conat.  L.,  |  18-a) 

distiiiet  parcel (Gen.  Const.  L.,  |  20-a) 

ejectment. (Gen.  Const.  L„  {  20-b) 

foreign  corporation (Gen.  Corp.  L-,  f  47) 

injury  to  property.  - ,  .-,-.-  .  - .............,..,.--..-  .(Gen.  Const.  L.,  1  25-a) 

judge (Gen.  Const.  L..  i  26) 

judgment  creditor (Gen.  Const.  L.,  t  26-a) 

mandate (Gen.  Const.  L.,  {  28-a) 

neit  of  Wn (Deo.  Est.  L.,  {  134) 

defined (Dec.  Est.  L.,  i  194) 

notify ' (Gen.  Const.  L.,  f  33-a) 

personal  injuiy- (f**"-  Const.  L..  {  37-») 

petit  juror (Gen.  Const.  L.,  i  53*) 

jury. (Gen,  Const.  L.,  }  53-a) 

special  proceeding - (Gen.  Const.  L.,  |  4&-a) 

trial  j'lry (Geo.  Const.  L.,  i53-») 


admission  of  facts  for  purposes  of  cause 323 

change  of  place  of  trial,  necessity  for  demand  for  change  to  proper  county 186 

expenses  incurred  where  opposite  party  refuses  to  admit  facts  on  demand  before  trial 323 

interlocutory  aod  also  final  judgment  in  complaint  in  equity  action 266 

interpleader,  judgment  in  aution  for 285 

judKment  in  complsint. 256 

■       in  where  demand  necessary 15 


Dcnlftlfl.    See  Answer:  Reply. 

Deposit.    Sea  also  Pa>-meiit  into  hnd  Dut  of  Court. 

disobedience  of  order  to  deposit  or  deliver  property,  or  coDvey  real  property.  ' 
in  lieu  of  undertaking  on  appeal 


r 


INDEX  TO  CIVIL  PRACTICE  ACT— Refiri:nc»s  asb  to  Sections 

Deposit — Contlnutd. 

money  in  lieu  of  uodertaldng  or  bail 856 

property  that  U  lubject  of  litigation 978 

DepotlUons. 

I.  In  general. 

after  j  udsment 

trial 

during  trial 

judgment,  teatiiiiony  to  carry  judgment  into  efFect 

lett«r«  rogatory '. 

in  lieu  of  deposition 

material  and  neoeaaory.  neceaaity  that  teotimony  be 

motion,  teotimony  by  depoeitioii  to  be  uaed  on 

to  be  used  on (Rutfa  Civ.  Pr.,  120) 

pendency  of  action  and  before  trial  dming 

pending  action  and  before  trial >. 

peraona  who  may  cause  depoattion  to  be  taken,  partiea 

whose  depoaitjou  may  be  taken  pending  action  and  before  trial 

physical  examination  of  plaintiff  in  action  for  peisonal  iojnriea 

right  without  taking  depoaition ,  , 

taking  deposition  of  plaintiff  at  time  of 

rebuttal  of  testimony  of  party  adduced  by  adverse  party 

special  proceedings 

when  may  be  taken 

without  state  before  action  conunenced 

II.  Persona  whose  testimony  may  be  taken. 


adverse  party 288 

association,  testimooy  of  oScar,  director,  nanagiDg  agent  or  employees ,     299 

corporation,  testimony  of  one  or  more  of  its  officers,  directors,  managinK  agents  or  em- 
ployees      289 

counterelajm,  deposition  of  original  owner 288 

defendant's  depoaition,  effect  on  right  to  take,  of  compelling  discovery  in  creditor's  action  1195 
hospital  physician  or  nurse  in  personal  injury  action,  applicability  of  ruira  relating  to 

depositbns  of  witnesses 364 

testimony  in  actions  for  personal  injury 3M 

non-resident  witness 288 

nurses,  testimony  of  hospital  nurse  in  actitm  for  personal  injury S54 

original  owner  of  claim  or  counterclaim 2SS 

party  to  iction 28S 

petsons  shout  to  depart  from  atato 2S8 

prisDoer  confined  under  sentence  for  felony 297 

third  persons  about  to  depart  from  state 388 

witnesses,  non-resident  or  absentee 288 

residing  more  than  one  hundred  miles  from  place  of  trial 2SS 

sick  or  infirm 288 

where  special  cireumstanoeB  rendera  it  proper  to  take  depositions . 288 

III.  Procedure. 

adjoumment  of  eiamination {Rules  Civ.  Pr,,  127) 

affidavit  on  application  for  order,  contents [Ruloa  Civ.  Pr..  122) 

affidavit  on  application  for  order  whet«  production  of  books  and  pappra  desired 

{Rules  av.  Pr.,  132) 

application  tor  order  for  deposition (Rules  Civ.  Pr. ,  122) 

application  for  order  to  take  deposition,  affidavit  required (Rules  Civ.  Pr.,  122) 

asBociatioii ,  testimony  of,  how  taken 280 

before  action  commenced,  necessity  for  order  to  take 296 

whom  testimony  may  be  taken  within  state 301 

without  state 301 

books  and  papers,  production  where  depoaition  taken  pursuant  to  order 290 

received  in  evidence 290 

commisaioD.  issuance  where  testimony  to  be  taken  without  Mate 294 

compelling  attendance  of  witnesses 290 

eorromtion,  testimony  of.  how  taken 9S9 

cross-interrogatorieB,  effect  of  failure  to  serve (Rules  Civ.  Pr..  126) 

failcre  to  serve,  right  to  cross-eTamine  orally (Rules  Civ.  Pr..  120) 

dfagualificatioo.  persons  who  mty  not  take  testimony 301 

disqualified  person,  right  to  take  testimony  where  mutually  agreed  upon  by  parties. .  . .     301 
examination,  affidavit  that  motion  haa  not  been  made  to  modify  or  vacate  notice,  when 

required (Rules  Civ.  Pr.,  128) 

manner  of  taking  testimony (Rules  Civ.  Pr,,  129) 

objection  to  questions,  right  to  raise  on  trial (Rules  Civ.  Pr. ,  129) 

objection  to  questions,  when  to  be  noted (Rules  Civ.  Pr,,  129) 

papers  to  autfaoriae  officer  or  pervon  to  proceed  with.. (Rules  Civ.  Pr..  126) 
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III.  Procedure — Continued. 

examination,  reading  deposition  to  person  examined (Rules  Civ.  Pr.,  129) 

filing,  time  and  place (Rules  Civ.  Pr..  132) 

iaterrogatories,  effect  of  failure  to  serve  cross-interrogatories (Rules  Civ.  Pr.,  120) 

effect  of  f.iilure  to  serve  notice  of  settlement (Rales  Civ.  Pr.,  126) 

notice  of  settlement  after  service  of  cross-inteirogutories (Rules  Civ.  Pr.,  126) 

settlement  of  written  interrogatories  by  consent (Rules  Civ.  Pr.,  126) 

settlement  where  consent  not  given (Rules  Civ.  Pr.,  126) 

time  when  interrogatories  and  cross-interrogatories  must  be  served. 

(Rules  Civ.  Pr.,  126) 

letters  rogatory .• 309 

issuance  by  court •■ 309 

necessity  thnt  written  interrogatories  be  annexed  to 309 

manner  of  taking  testimony 302 

manner  of  taking  testimony (Rules  Civ.  Pr..  129) 

matters  or  issues  ms  to  v/hich  testimony  is  to  be  taken,  question  concerning,  how  raised . .     291 
modifying  notice  to  take  testimony  as  to  tjme,  place  and  person  before  whom  to  be  taken 

(Rules  Civ.  Pr.,  124) 
motion,  affidavit  on  application  for  deposition  to  be  used  on  motion 

(Rules  Civ.  Pr.,  120) 

notice  of  application  to  make  deposition (Rules  Civ.  Pr.,  120) 

subscribing  and  delivering  deposition  for  use  on. (Rules  Civ.  Pr..  120) 

subpoenaing  and  examining  witness  for  deposition  used  on  motion 

(Rules  Civ.  Pr..  120) 

motion  for  order  to  take  testimony  during  trial  or  after  judgment 293 

in  first  instance  in  lieu  of  notice 292 

motion,  grounds  on  which  deposition  of  person  not  party  may  be  taken  for  use  on 307 

to  modify  or  vacate  notice,  papers  upon  which  heard 291 

vacate  or  modify  notice,  questions  raised  by 291 

necessity  for  filing  deposition (Rules  Civ.  Pr.,  132) 

notice  of  motion  for  order  to  take  testimony '. 292 

taking  testimony  by  deposition 290 

taking  testimony  by  deposition (Rules  Civ.  Pr.,  121) 

motion  to  vacate  or  modify 291 

when  vacated 291 

vacating (Rules  Civ.  Pr.,  124) 

notice,  requisites 290 

to  whom  given 290 

where  testimony  is  to  be  taken  upon  oral  examination 294 

oath  of  witness,  by  whom  administered 302 

form  of 302 

oral  question,  when  examination  to  be  on 302 

order  denying  motion  to  vacate  notice,  terms  and  condition 294 

for  taking  testimony,  terms  and  conditions •. 294 

in  the  first  instance  in  lieu  of  Dotice 292 

made  by  judge  out  of  court,  entering (Rules  Civ.  Pr.,  125) 

requiring  production  of  books  and  papers 296 

to  show  cause  whether  notice  should  not  be  modified  or  vacated,  where  returnable ....     291 

to  take  testimony  before  action  conmienced,  necessity  for 295 

necessity  for  where  parties  stipulate  that  testimony  of  witness  be  taken  by 

depositions 298 

of  person  confined  in  prison  under  sentence  for  felony 297 

order  where  testimony  to  be  taken  wholly  or  partly  upon  oral  examination 294 

papers  required  to  authorize  officer  or  person  to  proceed  with  examination. 

(Rules  Civ.  Pr.,  128) 

persons  before  whom  testimony  may  be  taken,  disqualifications 301 

to  be  taken,  questions  concerning,  how  raised 291 

physicial  examination  of  female 306 

order  for 306 

place  and  time  of  taking  testimony (Rules  Civ.  Pr.,  127) 

place  of  taking,  how  question  raised ' 291 

testimony  upon  oral  examination,  order  fixing 294 

prisoner  confined  for  felony,  production  of 297 

under  sentence  for  felony,  requisite  of  order 297 

procedure  without  state,  taking  testimony  on  written  interrogatories 302 

production  of  prisoner  under  sentence  for  felony 297 

proof  of  service  of  order  or  notice  required  by  rule (Rules  Civ.  Pr.,  128) 

questions  that  may  be  raised  on  motion  to  vacate  or  modify  notice 291 

reading  depositions  to  person  examined (Rules  Civ.  Pr.,  129) 

refusal  to  answer  question,  proceedings  thereon (Rules  Civ.  Pr..  129) 

right  to  take  testimony,  how  question  raised 291 

service  of  interrogatories (Rules  Civ.  Pr..  126) 

settlement  of  interrogatories (Rules  Civ.  Pr..  126) 

special  proceedings,  depositions  to  be  used  in 308 
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III.  Procedure — Continued. 

stny.  notice  of  motion  to  DBodUy  or  vacate  notice 291 

order  to  show  cause  providing 291 

stipulutioii  that  order  be  entered  to  take  teatimon]'  ol  witaeea 30B 

to  take  («Btinioiiy  of  persons  authorised  without  order 298 

confined  under  sentence  of  felony 298 

atipuliitioD  that  testimony  be  taken,  fiUns (Rulea  Civ.  Pr.,  126) 

aubsctiption  by  person  eiamiued (Rules  Civ.  Pr.,  129) 

suppression  of  deposition  taken  without  state _ (Rules  Civ.  Pr.,  133) 

tenua  sud  conditions  of  order  Cor  tekiiiit  testimony  or  denying  motion  to  vacate  notice 294 

teatimony,  inazmer  of  taking 302 

on  oral  aiamination.  taking  down 302 

when  aubetance  only  may  be  taJuin  down 302 

time  and  place  of  taking  testimony (Rulea  Civ.  Pr.,  127) 

for  service  of  notice  to  take  taetimony (Rules  Civ.  Pr.,  121) 

i(iT  taking  testimony  upon  oral  examination,  order  fixing 294 

of  taking,  how  question  raised 291 

within  which  interrogatoriee  and  cross43tem)gatones  must  be  served 

(Rules  Civ.  Pr.,  128) 

vacating  notice  to  take  testimony 291 

vacating  notice  to  take  testimony (Rules  Civ.  Pr.,  124) 

witbout  state,  requisite  of  order  where  testimony  is  to  be  taken 294 

witn eta  confined  in  prison  for  felony,  attendance  of 299 

witnctaea,  compelling  attendance 299 

ffes  of 299 

]>;ace  where  Don-resident  witness  may  be  compelled  to  attend 300 

resident  witness  may  be  compelled  to  attend 300 

written  interrogatories,  settlement 302 

when  eiamination  to  be  on 303 

IV.  Costa  uid  fees. 

coats  for  drawing  interrogatories 1504 

thking 1504 

fees  for  certified  copy,  including  in  biUotcosta ,. I51S 

o:  oommiilioner,  including  in  bill  of  costs 1518 

o.' witnesses  on  deposition  to  be  used  without  state 1640 

v.  Use  of  deposition. 

aotionslu  which  may  be  uied  as  evidence  where  taken  before  commencement  of  action. . . .     303 

conditions  under  which  depoeitionmay  be  read  in  evidence 304 

decedent,  use  of  depoaition  as  evidence  in  actbn  for  wrongful  death  by  eieoutor  or  admin- 
istrator      303 

deponent  available  as  witness,  use  of  deposition  where 304 

effect  ts  evidence 306 

eviderce,  deposition  taken  after  commencement  of  actioni  actions  in  which  it  iDas  be  used 

as 303 

elect  aa 306 

in  action  for  wkich  taken,  right  of  either  party  to  read  in 303 

ojjeetion  to  competency 305 

competency  of  witness  making  deposition 306 

form  of  questions 305 

when  may  be  read  in 303 

objecdons  to  competency  of  witness  or  question  or  answer 306 

persora  against  whom  depositions  may  be  used  as  evidence 303 

special  proceedings 308 

VI.  Taken  without  stale. 

affidavit  of  egent  to  whom  depoaitioa  delivered (Rules  Civ.  Pr.,  131) 

I         third  person  where  agect  dead,  etc (Rulea  Civ.  Pr.,  131) 

agent  dead,  etc.,  delivery  by  Brother  rerson (Rulea  Civ.  Pr.,  131) 

anneilng  certificate  showing  piocecdinga (Rules  (^iv.  Pr.,  130) 

papers  authoriiing  together  with  interrogatories (Ri'les  Civ,  Pr,,  130) 

delivery  of  deposilioo  and  papera  by  agei't  to  clerk  or  judge. (Rules  Civ.  Pr.,  131) 

execiilion  by  one  or  more  of  aevend  persons  appointed (Rules  Civ.  Pr..  130) 

eihibit,  disposition  of (Rules  Civ.  Pr.,  130) 

filing  iy  clerk (Rules  Civ.  Pr.,  131) 

deposition  and  papers (Rules  Civ.  Pr..  131) 

..^      ioclosing  in  single  packet  deposition  and  all  papera (Rules  Civ.  Pr.,  130) 

'     indorsement  of  person  or  clerk  of  time  of  receipt  and  opening (Rules  Civ.  Pr.,  131) 

officer  or  person  to  subscribe  each  single  sheet (Rulea  Civ.  Pr.,  130) 

providing  officer  taking  with  title  fifteen  of  rules  of  dvil  practice  and  urticle  twanty-niae 

o;  civil  practice  act (Rules  Civ.  Pr.,  128) 

return  by  mail,  duty  of  clerk (Rvilea  Civ.  Pr.,  131) 

returning  by  agent (Rulea  <;iv.  Pr.,  130) 

mail (Rules  Civ.  Pr.,  130) 

supt'msBion  on  ground  of  fraud  or  irr^pilarity (Rules  Civ.  Pr.,  133) 

where  person  eiamined  could  have  been  subpoenaed (Rulea  Civ.  Pr.,'133) 
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VII.  Within  slate  for  use  vilhout  state . 

books  Had  papers.  productioD  on  euuninatiOD ■ 310 

cases  in  whieh  deporitiona  may  be  taken 310 

disobcditnt  or  Tecali^trant  witneas,  affldavit  on  which  older  to  ahon  cause  graated 

(Rulta  riT.  Pr.,  137) 

coQlempt  by (Ride*  Gv.  P».,  137) 

order  to  nhow  cause  belore  supTeme  court (Rules  Civ.  Pr.,  137) 

proceedings  on  older  to  show  cause (Rules  Civ.  Pr.,  137) 

general  niks  <>f  iira^ce  to  provWe  regulationa 311 

petition  fur  Mit-ixjcaa  to  compel  production  of  books  or  papers.,  .  ..(Riilea  CSv.  Pr.,  136) 
on  ntiK  )i  ~  iripoena  to  compel  attendance  of  witoess  issued..  .  .(Rules  Civ.  Pr.,  136) 

productinn  ■  f  I  ■■  .iks,  when  denied (Rules  Civ.  Pr.,  186) 

^  P'lmshrai'nl  of  disobedient  or  recalcitrant  witne« (Rules  Civ.  Pr.,  137) 

recalcitrant  wi[ui-Bs  punishmeat  of 311 

Bubpoentt  duces  tecum,  contents (Rules  Civ.  Pr.,  136) 

subpoena  lu  compel  attendance  of  witness. (Rules  Civ.  Pr.,  136) 

witness   311 

by  Allium  iiiiii  upon  what  papers  issued 311 

varutiiiii  i.t  modifying (Roles  Civ.  Pr.,  136) 

taking  nnd  ri-iiri,  of  deposition 312 

witness,  |-LJiii-l,i.,fnt  of  recalcitrant 311 

VII  r.  Perprtiiiitiiiji  nf  tistimony  aa  to  titieto  real  property. 

actions  in  u  lii<  )j  ilcpositioasmay  be  used  as  evidence 331 

adjoumnir'Eii  -4  •  nHininBtion,  power  of  referee 319 

admisailiiliiv  •■'.  i  crpetuated  testimony 313 

nhcn'  li  -lui.ory  may  be  taken  by  commission 313 

wh<-t<-  "  I  [ ,..  ^  iivailable 313 

affidai-it  ..„  ::r;.;,<-ation  tor  order (Rules  Ov.  Pr.,  133) 

application   r,..ti.,^-if 317 

to  t»k''  il 'jijilion  and  to  perpetuate  testimony 31ft 

cerlificatiiiij  :■.},■]  return  of  depositions  of  witness  without  state 318 

of  depctailinnh^ referee.  .  , 320 

cammisBion  to  ixuniine  person  residing  without  state 31S 

witnt-s..^  n  It  bout  state,  application  of  civil  practice  act  and  rules  rdating  to  depovtions 

(akiii  ivithout  state  for  use  within 318 

contempt  n(  "  itni'ss 319 

contents  nf  <.]<■]  ■■  -ition 320 

court  Id  «liii  ii  'iiipLcationmade 316 

document  !ir\  i  vjdenceintroducedinconnection  with  testimony,  effect  of 314 

effect  of  dci,o=iti.,a  taken  by  ooramissionwitboutstate 318 

evidence,  use  of  ns 331 

examination,  matters  to  be  included  therein  by  referee 330 

Giiug  deposition,  petition  and  order,  and  proof  of  service  of  notice 320 

papers  ns  rundition  to  use  as  evidence  of  deposition  taken  without  state 31S 

hearing,  ptv.r..,..|[nESon 319 

proof  ..f  ^..ticpof 319 

intiTTOK^toii'  -  lor  examination  of  person  without  state  by  commission 318 

witn■■^-■.^iIh■JUt  state,  settlement 318 

introduction  lu  .vidence,  modeof 315 

notice  of  api.lii'iitioa 317 

manner  of  mi-iag 317 

person,-' til  l.e  served  with 317 

notice  of  !ii'jrm'_'  More  referee 317 

scttit  iiji  •:'  <  fiiterrogatorics  where  witness  examined  without  state 318 

objection-  i<< !     jji'.uated  testimony  that  may  be  taken  at  trial 315 

order  B.-  lo  -  i    ;.  !■  cf  notice  of  application , ,  , 317 

persons  tiL',.  1 1  -  ■  .,  liom  depositiDue  may  be  Used  as  evidence 321 

who  nil'  .ii'plv  to  take  deposition  and  perpetuate  testimony 316 

whu-.  ii  -oiH.ny  may  be  perpetuated 316 

petition,  -...It.  !,:,  »nd  verification (Rules  Civ.  Pr..  138) 

to  pir|..  ■  I, te  testimony (Rules  Qv.  Pr.,  138) 

puBsessinii  .in  \\  liiri,  application  to  be  made,  length  of 31S 

procei'dtnijs  t'-tnre  referee 319 

proof  on  application  for  order  tm  perpetuate  testimony  for  future  aetion 

(Rules  dv.  Pr..  123^^ 

readineand  si]  Ascribing  depoaitiona  by  witness 380 

recordinE'li'i'o-'itinns  or  certified  copy 330 

inki'ii  n  IF  I..  .Ill  state  aa  condition  touse  as  evidence 318 

referee.  a[.[ nentof 317 

refiuulof  iMi  I.    '10  answer  questions 320 

subpoenii.  |oim  r  nf  referee  to  issue 319 

title  on  which  application  made,  nature  of 316 

undivided  intcrcst.right  of  person  holding  to  make  api^ication 316 

without  Alate,  effect  ofdepoaition  of  witness  taken  by  commission 318 
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witness,  compelling  attendance 319 

liability  for  failure  to  obey  subpoena 319 

of  recalcitrant. 319 

reading  and  subscribing  testimony 320 

X>6fe«nteMt. 

effect  on  right  of  person  in  possession 42 

Designation  of  person  to  receive  summons. 

consent  of  person  designated 227 

filing 227 

period  designation  by  resident  remains  effective 227 

recording 227 

requisite  of  designation  by  resident 227 

resident  during  absence  from  state,  by 227 

revocation 227 

Detainer.    See  Forcible  Entry  and  Detainer. 

Determination. 

manner  of  pleading  determination  of  court  or  officer  of  special  jurisdiction 

(Rules  Civ.   Pr.,   95) 

Determination  of  daim  to  real  property.    See  Real  Property. 
Defise. 

action  to  determine  validity  of  will,  construction  or  effect  of  devise. . .  .(Dec.  Est.  L.,  §  205) 

De?isees.  See  also  Creditor's  Actions;  Surrogates'  Court  Act;  Decedents'  Eistates;  Executors  and  Admin- 
istrators. 

appeal,  substitution  of  devisee  for  deceased  adverse  party , 557 

arrest,  privilege  from 831 

execution  against  property  in  hands  of,  requisites 646 

levy  on  real  property  under  judgment  for  money  against  testator  after  expiration  of  lien 512 

redemption  of  real  property  of  testator  sold  under  execution 725 

setting  aside  judgment  against  testator,  extension  of  time 99 

right  of  devisee  to  make  motion 523 

Dilatory  defenses. 

verification,  necessity  for 251 

waiver  by  failure  to  take  objection  by  motion 278 

Directors.    See  also  Corporations. 

juror,  disqualification  to  act  in  action  by  or  against  corporation 452 

liability  for  costs  to  people  in  action  against  corporation  for  unlawful  exercise  of  franchise 1220 

limitation  of  action  against  director  of  moneyed  corporation  or  bank  for  penalty  or  forfeiture  or 

enforcement  of  common  law  or  statutory  liability 49 

Disability.    See  Attorneys;  Courts;  Crimes  and  Criminals;  Judges;  Limitations  of  Actions;  Sur- 
rogates' Court  Act;  Witnesses. 

Disbursements.    See  also  Commissions ;  Costs ;  Fees. 

affidavit  on  taxation  of  costs,  necessity  for  and  contents 1538 

allowable  generally  on  taxation  of  costs 1538 

fees,  etc.  which  may  be  included  in  bill  of  costs 1518 

paid'to  county  clerk  for  entering  moneys  deposited  with  county  treasurer 1554 

on  motion  or  reference,  amount  of 1505 

referees  disbursements  on  sale  of  real  property 1546 

verification  of  item  of  disbursements  in  bill  of  costs 1538 

Disclosure.    See  also  Discovery  and  Inspection. 

in  aid  of  discovery 328 

Discontinuance. 

attachment,  action  in  aid  of 946 

costs  in  new  action  brought  after  discontinuance  in  lower  court  on  answer  of  title 1484 

warrant  of  attachment,  discontinuance  of  action  as  annulling 7 

Discovery  and  Inspection. 
I.  In  general. 

ancillary  actions  abolished 345 

Implication,  affidavit  required (Rules  Civ.  Pr.,  140) 

Rearing (Rules  av.  Pr.,  141) 
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I.  In  general — Continued. 

articles  in  possession  or  under  control  of  adverse  party 324 

attachment,  in  aid  of 022 

fees  of  referee,  increasing  motion  costs  to  cover 1506 

judgment  creditor's  action  for  discovery  and  satisfaction  of  plaintsfTs  demand 1189 

order (Rules  Civ.  Pr..  141) 

procedure  for  obtaining 324 

property  under  control  or  in  possession  of  adverse  party 324 

referee,  certificate  as  evidence  of  compliance  or  non-compliance  with  terms  of  order 

(Rules  av.  Pr.,  142) 

to  superintend  discovery  or  inspection (Rules  Civ.  Pr.,  142) 

■■',  stay  of  other  proceedings (Rules  Civ.  Pr.,  141) 

i'-  things  that  may  be  discovered  or  inspected (Rules  Civ.  Pr.,  140) 

•  who  may  apply  for '. (Rules  Civ.  Pr.,  140) 

XI*  Books  and  papers. 

answer,  striking  out  for  failure  to  obey  order 325 

I;  application  for  order  to  punish  oarty  for  failure  to  obey,  direction  that  application  stand 

^                                              over  to  future  time 325 

order  for  discovery 325 

complaint,  dismissal  for  failure  to  obey  order 325 

I                                contempt  for  failure  to  obey  order 325 

t                               courts  of  record,  power  to  compel  by  order »...,,  324 

I .                              debarring  party  from  maintaining  particular  claim  or  defense  for  failure  to  obey  order 325 

j"                               disclosure,  affidavit  on  which  application  for  order  of  made 328 

I  ^                                      application  for  order  requiring 328 

i '                                      by  party  in  aid  of  discovery 328 

f,       ■                                in  aid  of  discovery,  affidavit  complying  with  order  requiring 328 

dismissal  of  complaint  for  failure  to  obey  order 325 

effect  of  books,  document  or  other  paper  produced  under  order 326 

permission  of  party  in  default  to  comply  with  orderfor  discovery 325 

possession  of  document,  past  or  present,  disclosure  in  aid  of  discovery 328 

punishment  for  failure  to  obey  order 325 

I .                               reply,  striking  out  for  failure  to  obey  order 325 

^                                 striking  out  pleadings  or  parts  thereof  for  failure  to  obey  order 325 


Dismissal.  i 

I.  Id  general.  i 

limitation  of  actions,  effect  of  dismissal  on  defense  or  counterclaim ^ 

neglect  to  proceed  after  issue  joined (Rules  C!iv.  Pr.,  156) 

nonsuit,  rightof  plaintiff  to  submit  to  in  court  of  record  after  jury  retires 457 

;                                 prejudice,  complaint  or  counterclaim  without 482 

\                                submitted  controversy  for  insufficiency  of  statement 548 

II.  Complaint.    See  also  Complaint. 

action  affecting  real  property  where  people  made  defendant,  failure  to  make  necessary 

allegations 259 

annulment  of  marriage,  complaint  in  action  by  next  friend 1145 

at  dose  of  plaintiff's  case  as  determination  on  merits 482 

without  prejudice 482 

at  close  of  whole  evidence  as  determination  on  merits 482 

before  close  of  plaintiff's  evidence,  effect  as  bar  to  new  action 482 

by  referee 469                       i 

failure  to  give  security  for  costs 1529                       i 

serve  copy  on  demand 257                      I 

neglect  to  proceed  against  any  defendant  severally  liable 181 

defendant 181 

neglect  to  serve  summons  on  defendant  necessary  to  determination 180 

trial,  failure  of  or  defect  in  proof,  when  denied (Rules  Civ.  Pr.,  166) 

III.  Counterclaim. 

at  close  of  defendant's  case  as  determination  on  merits 482 

without  prejudice 482 

at  close  of  whole  evidence  as  determination  on  merits ,482 

Disorderly  houses.  See  Summary  Proceedings  to  Dispossess. 

Dispensary. 

testimony  of  physician  or  nurse  in  personal  injury  action  as  to  information  acquired  at 354 

Dispossess  proceedings.    See  Stunmary  Proceedings  to  Dispossess. 

Disqualification.    See  Attorneys;  Courts;  Judges;  Jury  and  Jurors;  Surrogates'  Court  Act; 
Witnesses. 

Dissolution  of  corporations.   See  Corporations. 
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Distregg. 

action  to  recover  chattel  distrained,  place  of  trial tS4k 

Digtribution.   See  also  Decedents'  Estates;  Surrogates'  Court  Act. 

efiFect  of  judgment  against  wife  of  distributee  in  divorce  on  her  share  in  plaintiff's  personal  prop- 
erty  iisa 

District  attorney.    See  also  i>articular  titles. 

appeal  from  final  order  dischsjrging  prisoner  in  habeas  corpus  or  certiorari 127& 

habeas  corpus  or  certiorari  to  inquire  into  cause  of  detention,  application  by 1233' 

to  inquire  into  detentions,  fees  and  undertakings  to  complete  service  where  application 

made  by 1245 

limitations  of  actions  by  for  penalty  or  forfeiture  where  common  informer  fails  to  prosecute 

within  one  year 52* 

notice  to,  before  discharge  of  criminal  prisoner  on  habeas  corpus  or  certiorari 125S 

pen^ty  or  forfeiture,  duty  to  bring  action  to  recover 1178 

District  courts  of  New  York.    See  New  York  Municipal  Courts. 


( 


Divorce.    See  also  Marriage;  Separation;  Trial;  References. 
I.  Id  general. 

counterclaim,  right  to  interpose . .  •. 1168 

default,  filing  evidence  with  judgment  roll (Rules  Civ.  Pr.,  282) 

proof  of  facts  in  open  court (Rules  Civ.  Pr^  282) 

reference  not  permitted (Rules  (3v.  Pr.,  282) 

forgiveness,  how  proven 1163: 

ground 1147 

hearings  may  be  private,  when (Rules  Civ.  Pr.,  278) 

informatiOD  as  to  details  of  action,  when  denied (Rules  Civ.  Pr.,  278) 

jurisdictional  facts 1147" 

legitimacy  of  chUdren,  necessary  allegation  in  action  by  husband...  .(Rules  Civ.  Pr.,  279) 
proof  on  default,  when  allegation  of  illegitimacy  made  in  complaint . . 

(Rules  av.  Pr..  279) 

reference  not  permitted  where  defendant  defaults (Rules  Civ.  Pr.,  282) 

proof  of  service  of  summons  and  complaint  before  order  made . .  (Rules  dHv.  Pr.,  281) 

referee  to  be  selected  by  court (Rules  Civ.  Pr,,  281) 

!  residence,  etc.,  giving  jurisdiction 114T 

what  constitutes  as  to  wife 1166 

substituted  service,  right  of  defaulting  defendant  to  defend  after  final  judgment 217 

summons,  notice  to  be  served  with  summons  where  complaint  not  personally  served 

(Rules   Civ.   Pr..   47) 
affidavit  of  service  where  copy  of  complaint  not  served  or  summons  and  complaint 

served  without  the  state 58^ 

examination  in  court  of  person  making  service (Rules  Civ.  Pr.,  63) 

proof  of  service (Rules  CJiv.  Pr.,  53) 

service  by  publication 232 

time  within  which  action  must  be  commenced 1163 

IL  Pleadings. 

answer  containing  counterclaim,  necessity  for  verification 1148 

.  when  need  not  be  verified 1148- 

co-respondent,  right  to  demand  copy  of  summons  and  complaint  from  plaintiff's  attorney .  *  1151 
service  of  pleadings  on 1151 

III,  Defenses. 

adultery  of  plaintiff  as  defense 1163 

forgiveness  as  defense 1163' 

procurement  or  connivance  of  plaintiff  as  defense 1163 

IV.  Trial. 
1.  In  general. 

adultery,  competency  of  spouse  to  prove  or  disprove 349- 

co-respondent,  costs  in  favor  when  allowed  and  amount 1162 

execution  to  collect  costs 1152 

right  to  appear  and  defend 1161 

jury  trial  of  issue  of  adultery 1149 

order  directing  trial  by  jiuy  of  issue  of  adultery 1149 

preference  in  trial  where  temporary  alimony  granted 138 

proof  by  plaintiff  that  no  decree  for  divorce  standing  against  him  where  defendant 

defaults 1160- 

of  material  allegations  though  adultery  not  in  issue 1160 

defendant  defaalts 1160 

settlement  of  questions  where  issue  of  adultery  raised 1149 

qpouse,  competency  to  prove  marriage  or  disprove  adultery 349- 

testify  as  to  adultery 349> 
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2.  Refere^co- 

diflcretionary  with  court 465 

new  trial  of  action,  duty  of  court  to  appoint  new  refeiee 465 

tefpree,  duty  oi  court  to  **point 465 

refusalof  rpfer«e  appointed  to  »erve,  duty  of  court  to  appoint  new 466 

V.  CosU. 

Awarding  and  pavmOnt- .  ^  .  .  .  ^  ^ .  ^  -  ^ . ,  - . ,  ^ .  - . .  -  - -..-.--...,....,.,..,....,..  1173 

eieculioTi  f.ir  .-Ikclion 1173 

paynifnt  ncit  of  -ii-qiieatered  property 1173 

VI.  Alimony  ami  ML|.tJort. 

alIowarrcfi:ri.i-,taindeipeiiseii  of  action 1169 

.uiQullLiig,  I'U-.,  'Iirr^ction  for  alimony  and  support,  who  may  make  applicktioa 1170 

maitili'iiiirii  i'a,^d  support  of  wife  and  children 1155 

brovisioii  t'lraJimony  on  re-mturiace I15B 

varying!' II  iiLodifyincdirectionB  as  to  custody,  care,  etc..  of  childiea 1170 

care,  cuatculy  :i(i,l  n'.aintenance  of  children,  provision  for 1170 

contempt  iur  failure  to  pay 1172 

counsel  fee 1189 

ciistody.  care,  edueation  and  maintenance  of  children  where  action  broucht  by  either 

spouse 1170 

enforcement  of  instilment  of  alimony  Or  support  by  contempt  pToceedingt 1172 

paynicrjt  by  contempt  proceedings 1172 

iii'iL','».''ity  lor  demand  on  defendant 1172 

suppiirt  ami  education  of  children  by  contempt  proceedings 1172 

final  judgnu'rit,  inBintenanoe  and  education  of  children 1166 

proviniiiu  fur  alimony 1155 

interloculiiry  jiidement,  provision  for  alimony  or  support 1175 

leave  to  dili'irlint  to  apply  to  have  judgment  annulled,  varied  or  modified 1165 

modificatiiiu  "f  iliroction  for  maintenance  and  aupprt  of  wife  and  children 1155 

mortgagt'  ■•!  <l  /i  nclant's  real  property  to  pay  alimony  and  support 1171 

notic*  of  HMilii  iitkn  for  order  to  annul,  vary  or  modify  judgment 1155 

receiver,  ^iJp'ic.iinaDt  as  to  defendant's  property  on  failure  to  pay 1171 

re-marriagi>  i,f  uife,  annulling  provision  for  alimony 1159 

sale  by  rfcii'.'  r  of  defendant's  real  property  to  pay 1171 

section  7-' 111  (  i'.  il  Itighta  Law,  superseded 1172 

security  tor  .-iL|.|.ort  of  wife  and  children 1171 

on  Ton  ii;ri  'livorce  rendered  on  ground  of  adultery 1171 

Bequesttii'ii,ii  ■■:  property  on  failure  to  pay 1171 

support  will  ri'  :iftian  brought  by  wife 1170 

lemporao-  alimony 1160 

modifying  order 1169 

allowance  f or  nipport  and  education  of  children 1169 

term  of  imprisonment  of  husband  for  failure  to  pay  alimony (Civ.  R.  L.,  |  72) 

VII    Judgment 

amendment  oF  R  no]  judinoent     1170 

court  muflt  render                          1174 

custody    cnrt   (ducation  and  maintenonoe  of  childnm  where  action  biouAt  by  dther 

spouse                                       1170 

default  atrM  I   if  copy  of  complaint  with  summons  as  condition  to  judg^nent 1167 

judginc  Fit  II  it  permitted    (Rules  Civ.  Pr.,  66) 

oi     >nMe  not  permitted (Rule«  Civ.  Pr„  283) 

prool  r    , Hired  on  (Rules  Civ.  Pr.,  277) 

Hlalink  II  I'  ire  of  action  on  summons  as  condition  to  judgment 1107 

dower  i  ITm  i     i    uclgment  in  favor  of  wife  on  inchoate  right 1156 

effect  ogair    i    ^  (    on  husband  s  right  or  intereet  in  her  property 1168 

on  bill'    ll^    share  m  plaintiff's  personal  property  of  judgment  against  wife 1166 

nil  hii  I     r   I  B  interest  in  wife's  property 1166 

un  iij     )        right  of  dower  of  judgment  against  wife 1158 

filiUB  di  '■I  1            c-urt  or  report  of  referee 1175 

final  judi^ij    I  t    interlocutor}  judgment  becoming 1176 

whin  t     I        nicred                1176 

husband       i         t  in  wife  e  property,  effect  of  judgment 1 150 

uiEuranH   i     i       -.ubatitution  of  another  beneficiary  for  b  guilty  defendant 1160 

nghi           I    u  defendant    1160 

interloriit   i          gment  as  final  judgment 1176 

aaardirii.      ata                        1175 

docki-ting  nhcrecoata  awarded 1176 

enforcement  of  interlocutory  judgment  by  execution  or  punishment 1175 

entry 1176 

provision  tor  6nal  judgment  in 1176 

leave  to  apply  for  modification  or  amendment 1170 

legitimocy  of  cliildfen  in  action  by  husband 1167 

iaaue.  effect  of  judgment  against  husband 1154 
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VII.  Judgment — Continued. 

modifying  judgment  as  to  custody,  cltf«,  etc.,  of  children  and  alimony  for  wife 1170 

reference,  duty  of  referee  to  report  testimony  and  other  ptooeedings 1174 

right  to  enter  judgment  on  report 1174 

remuriage  of  wife  after  judgment  in  her  favor,  modification 1159 

special  direction  of  court  required  for  entry (Rules  Civ.  Pr.,  283) 

time  within  which  interlocutory  judgment  must  be  entered 1175 

IkKdcet.    See  County  Clerk;  Judgments. 

DocumentMir  eyidenco.    See  Evidence. 

Documents.    See  also  Evidence. 

admission  of  genuineness,  demand  for 322 

expense  of  proving  genuineness  on  refusal  of  opposite  party  to  admit 322 

stipulation  by  attorneys  that  paper  is  copy  in  lieu  of  certificate 170 

Domestic  COrpon^tions.See  Corporations.  • 

Dower* 

I.  In  general. 

arbitration  of  admeasurement 1448 

divorce,  effect  of  judgment  against  wife. 1158 

in  favor  of  idfe 1156 

execution  sale,  property  purchased  at  or  redeemed  from  and  conveyed  subsequent  to  pur- 
chaser's or  redemptioner's  death 750 

ejectment  cannot  be  maintained  to  recover 992 

notice  of  pendency,  cancellation  on  making  deposit  or  undertaking 124 

redeemed  from  sale  under  execution 750 

sale  of  real  property  subject  to  dower,  statement  of  dower  rights 080 

certain  provisions  made  applicable (Real  Prop.  L.,  i  49(^ 

judgment  by  revernoner  or  remainderman  after  examination  of  estate. 

(RealProp.L..S4gi) 

II.  Action  for. 

1.  In  general. 

issue  of  fact,  triable  by  jury  of  right 425 

jurisdiction  of  county  courts *. 67 

.  notice  of  pendency,  filing 120 

place  of  trial 183 

preference  in  trial 138 

stay  of  proceedings  after  undertaking  required,  where  injunction  granted  after  verdict, 

etc 889 

acceptance  of  assignment  of  dower  as  barring  action (Real  Prop.  L.,  S  468) 

collusive  recovery  not  to  prejudice  infant (Real  Prop.  L.,  S  469) 

consent  of  defendant  to  take  gross  sum (Real  Prop.  L.,  S  481) 

to  receive  gross  sum  in  satisfaction  of  dower  right (Real  Prop.  L.,  S  480) 

disability  accepted  from  period  of  limitation (Real  Prop.  L.,  §  460) 

interruption  of  limitation  by  acknowledgment (Real  Prop.  L.,  S  460) 

limitation  of  action (Real  Prop.  L.,  §  460) 

2.  Parties. 

defendants,  who  may  be  joined (Real  Prop.  L.,  §  462) 

occupant  as  necessaiy  defendant (Real  Prop.  L.,  S  461) 

people  as  defendants (Real  Prop.  L.,  §  462) 

persons  claiming  interest  as  proper  defendants (Real  Prop.  L.,  S  462) 

possessing  or  claiming (Real  Prop.  L.,  S  462) 

unoccupied  lands,  who  are  proper  defendants (Real  Prop.  L.,  S  461) 

3.  Pleading. 

complaint,  necessary  allegations (Real  Prop.  L.,  §  470) 

people  as  defendant,  necessary  allegation (Real  Prop.  L.,  1 462) 

service  of  summons (Real  Prop.  L.,  S  462) 

4.  Reference  or  conmiission  to  admeasure. 

fees  of  commissioners  and  surveyor 1550 

oath  of  conmiissioner  or  referee 126 

removal  of  commissioners  or  referee 81 

vacancy,  appointment  to  fill 81 

employment  of  surveyor (Reid  Prop.  L.,  S472) 

fees (Real  Prop.  L.,  1 472) 

fees  and  expenses  of  commissioners  or  referee (Real  Prop.  L.,  S  475) 

for  commission  to  admeasure  interlocut(My  judgment  for  admeasurement 

(Real  Prop.  L.,  S  471) 

manner  of  admeasuring (Real  Prop.  L.,    472) 

power  of  majority  of  commissionerB  to  act (Real  Prop.  L.,  S  478) 

proceedings  by  -oommissioiiers (Real  Prop.  L.,  §  473) 


.3  ~  r 
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II.  Action  for — Continued. 

4.  Reference  or  oommisedon  to  admeasure — Continued. 

report  of  oommiflsioners  or  referee (Real  Prop.  L.,  1 472) 

referee  or  oommiBBJonere ^ (Real  Prop.  L.,  1 473) 

setting  aside  report  of  oonunissionerB  or  referee (Real  Prop.  L.,  1 474) 

6.  Damages. 

undertaking  on  staying  proceedings  to  cover  damages 889 

waste  as  element  on  vacating  injunction  order  staying  proceedings 890 

apportionment  between  heir  and  alienee (Real  Prop.  L.,  1 467) 

^  ^,  computation (Real  Prop.  L..  (  464) 

fr  grantee  of  premises  subject  to  dower,  against (Real  Prop.  L.,  1 489) 

^  ;  guaranty  of  husband,  action  against (Real  Prop.  L.,  (  465) 

{^  measure  of  damages (Real  Prop.  L.,  ((  464,  466) 

|:..  property  occupied  or  claimed  in  severalty (Real  Prop.  L.,  §  466) 

P  recovery  in  action (Real  Prop.  L.,  §464) 

U  >  use  of  improvements  made  after  alienation  by  husband,  not  to  be  included 

I  (Real  Prop.  L.,  §  465) 

fr  use  of  improvements  since  husband's  death,  not  to  be  included .  (Real  Prop.  L.,  S  464) 

[^  6.  Judgment.  * 

^:  execution,  enforcing  judgment  by 5(y4 

I  action  for  instalment  of  dower  awarded (Real  Prop.  L.,  §  477) 

K  appeal  not  to  stay  execution  except  by  order (Real  Prop.  L.,  \  479) 

j5  final  judgment (Real  Prop.  L..  §476) 

junior  lien,  e£Fect  of  judgment  awarding  dower (Real  Prop.  L.,  1 478) 

modification  of  judgment (Real  Prop.  L.,  §  477) 

stay  of  proceedings  pending  appeal (Real  Prop.  L.,  §  479) 

when  order  not  granted (Real  Prop.  L.,  §  479) 

^.  7.  Sale  of  property. 

u-  ,  judgment,  entry  in  county  where  property  situated 500 

\  American  £!xperience  Table  of  Mortality,  ascertaining  gross  sum 

;:  (Rules  Civ.  Pr.,  243) 

f  final  judgment  on  report  of  sale (Real  Prop.  L.,  I  488) 

interlocutory  judgment  for  sale  on  consent  to  receive  gross  sum 

(Real  Prop.  L.,  §  482) 

>r-  laying  off  separate  parcels  to  plaintiff  in  fee  on  consent (Real  Prop.  L.,  §  483) 

payment  of  gross  sum (Rules  Civ.  Ft.,  243) 

^  property  may  be  sold  free  from  or  subject  to  lien (Real  Prop.  L.,  §  485) 

l_  provisions  for  sale  in  partition  and  distribution  of  proceeds  . .  (Real  Prop.  L.,  §  490) 

reference  to  ascertain  lien,  prior  to  sale (Real  Prop.  L.,  §  484) 

report  of  sale (Real  Prop.  L.,  §  487) 

taxes,  assessments  and  water  rates,  payment  out  of  proceeds.  (Real  Prop.  L.,  §  486) 
III.  Partition. 

r  consent  by  guardian  of  widow  to  accept  gross  sum 1052 

of  doweress  in  undivided  share  to  receive  gross  sum 1051 

r  division  where  party  has  dower  unadmeasured  in  property  or  part  thereof 1029 

L  e£fect  of  sale  of  dower  interest  in  entire  property 1050 

s '  gross  sum  in  satisfaction  of  dower  interest  in  entire  property 1050 

r  to  doweress  in  undivided  share 1051 

I-  inchoate  right  of  dower,  person  holding  as  necessary  party 1017 

I  investment  of  money  paid  into  court 1070 

one-third  of  proceeds  where  dower  interests  in  entire  property  sold 1050 

on  failure  of  doweress  in  undivided  share  to  consent  to  receive  gross  sum 1051 

payment  into  court  on  sale  free  from  debts,  less  amount  directed  to  be  paid  for  dower 1045 

protection  of  incohate  right  on  sale 1053 

release  to  husband  of  inchoate  rights  when  land  to  be  sold 1054 

sale  or  exception  of  dower  interests  in  entire  property  as  discretionary  with  court 1(M19 

unadmeasured  dower,  person  holding  as  necessary  party 1017 

rV.  Infants  and  incompetents. 

disposition  of  proceeds  of  sale  of  property  of  non-resident  infant • 1405 

effect  of  release  of  dower  on  proceedings  to  sell  realty 1401 

investment  of  proceeds 1399 

of  sale  on  release  of  dower 1409 

payment  of  proceeds  of  sale  to  husband  on  release  of  dower  on  giving  security 1409 

protection  of  inchoate  right  of  dower  where  sale  made  without  release 1409 

release  of  inchoate  right  of  dower  of  incompetent  person,  by  whom  application  must  be 

made 1392 

^  reversionary  estate  to  be  included  in  sale,  when 1399 

sale  free  from  dower,  consent  of  doweress  and  proceedings  on 1398 

release  of  dower  rights 1398 

special  guardian  where  application  for  release  of  dower  made  by  husband 1392 

when  may  be  sold 1388 

I  Drafts. 

requisite  of  drsft  for  payment  of  money  out  of  court (Rules  Civ.  Pr.,  33) 
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Drunkards.   See  Habitual  Drunkards;  Incompetent  Persona. 

Doreii.  ^ 

annulment  of  marxiace,  oo-habitation  voluntaiily  as  defense 1139 

duress  as  ground 1139 

legitimacy  of  children  of  marriage  annulled  because  of 1135 


BftRlillgg.    See  also  Execution;  Garnishment. 

debtor  as  esempt,  right  to  reach  in  supplementary  proceedings • . . .  777 

execution  against,  when  and  how  issued 084 

judgment  creditor's  action,  right  to  reach  eaznings  of  debtor  in • 1196 

ground  on  which  party  wall  rests  in  city  on  failure  to  bring  action  for  ejectment  or  damages. . . .  992 

Editon. 

libel,  when  fair  report  of  official  proceedings  do  not  constitute 337 

Idiicstion, 

incompetent  persons 1357 

Ei^th  JudldAl  DlBtrict. 

motion,  where  heard (Rules  Civ.  Pr.,  63) 

EldCtUMnt. 

I.  Jn  general. 

'*an  action  of  ejectment  "  defined 7 

appeal,undertakingtostay  judgment  pending  appeal  to  court  of  appeals 598 

complaint,  description  of  property (Rules  Civ.  Pr.,  240) 

interpleader  pending  action 287 

limitation  of  actions  by  grantee  or  patentee 32 

state •• . . .  33 

to  recover  possession  after  annullment  of  patent,  action  by 33 

notice  of  pendency,  filing 120 

temporary  limitation  Of  action  to  recover  property  in  certain  cities 1011-a 

defined (Gen.  Const.  L.,  (  20-b) 

II.  When  action  lies. 

by  people  for  escheated  property.    See  Escheat. 

co-tenants  to  recover  undivided  share 993 

dower,  ejectment  cannot  be  maintained  to  recover 992 

grantee,  heir  or  devisee,  in  name  of  grantor  to  recover  land  hM  adversely  at  time  of  con- 
veyance   994 

joint  tenant  to  recover  undivided  share 993 

mortgagee  cannot  recover  possession  of  mortgaged  premises 991 

ouster  of  joint  tenant,  etc.,  in  action  by  co-tenant,  necessity  for  proof 1004 

party  waU,  land  covered  by  in  city ' 992 

proof  of  facts  to  show  right  of  grantee  to  maintain  action  in  grantor's  name < . . . .  994 

property  held  adversely  at  time  of  conv^ance,  action  by  grantee,  etc.,  in  name  of  grantor .  994 

reversioner  or  remainderman  after  tenant's  default  on  determination  of  estate 995 

tenants  in  coinmon  to  recover  undivided  share 993 

m.  Non-payment  of  rent. 

actionfor  non-payment 998 

amount  of  rent  in  arrear,  verdict,  report  or  decision  to  fix 1(KX) 

ascertaining  amount  of  rent  in  arrear ICXX) 

demand  for  rent  in  arrear,  right  to  maintain  ejectment  without 997 

dismissal  of  complaint  where  rent  in  arrear  paid  or  tendered  before  judgment 999 

entry,  right  to  maintain  ejectment  where  lessor  has  right  of 997 

notice  of  application  for  order  to  restore  property,  service 1002 

intention  to  re-enter  as  condition  precedent  to  maintenance  of  action 998 

service 998 

order  for  restoration  of  property  on  payment  of  rent  in  arrear 1002 

payment  of  rent  in  arrear  after  delivery  of  proi>erty  by  virtue  of  execution 1001 

before  judgment,  effect  of 999 

re-entry,  right  to  maintain  ejectment  without 997 

restoration  of  property  to  persons  paying  rent  in  anear 1002 

set  off  of  value  of  use  of  property  by  plaintiff  against  arrears  of  rent 1003 

statement  in  judgment  of  amount  of  rent  in  arrear 1000 

time  after  delivery  of  property  on  execution  within  which  rent  in  arrear  may  be  paid 1001 

when  action  may  be  begun 998 

within  which  property  must  be  restored  to  person  paying  rent  in  arrear 1(X)2 

use  of  property,  set  off  of  value  against  arrears 1003 

when  action  may  be  brought 997 

ffU 
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IV.  Parties. 

adverse  claimant,  bringiiig  in 287 

necessary  def  endantiB 990 

occupant  of  land  as  defendant 996 

optional  defendants 996 

persons  claiming  title  adversely  to  plaintiff  as  defendant 996 

substitution  of  adverse  claimant  for  defendant 287 

unoccupied  land 996 

V.  Damages  for  wdthholding  possession. 

demand  in  complaint 990 

expiration  of  plaintiff's  right  or  title  before  trial 1007 

improvements,  value  of  use  as  part  of  damages 1011 

permanent  improvement  made  by  defendant  in  good  faith  while  holding  adversely  in  re- 
duction of  damages 1011 

purchaser  after  filing  notice  of  pendency,  liabilty  for  damages 1006 

recovery  in  action  of  ejectment 990 

reduction  of  damages  by  value  of  permanent  improvement  made  by  defendant  in  good 

faith  holding  adversely 1011 

rents  and  profits  and  value  of  use  and  occupation  as  part  of  damages 990 

period  for  which  may  be  recovered 1011 

undertaking  on  stay  of  proceedings  to  cover  damages 889 

waste  as  element  on  vacating  injunction  order  staying  proceedings 890 

VI.  Trial. 

contents  of  verdict,  report  or  decision (Rules  Civ.  Pr.,  241) 

costs  of  course  to  plaintiff 1470 

where  judgment  taken  against  one  defendant  subject  to  rights  of  others  hoMiiig 

under  him 1006 

notice  of  no  personal  claim  served  but  defendant  unreasonaUy  defends 1478 

estate  of  plaintiff,  stating  in  verdict,  report  or  decision (Rules  Civ.  Pr.,  241) 

general  or  q;>ecial  verdict,  right  of  jury  to  render 459 

issue  of  fact,  when  triable  by  jury  of  right -. 425 

non-payment  of  rent,  statement  in  verdict  of  amount  of  rent  in  airear 1(X)0 

place  of 183 

stay  of  proceedings  after,  undertaking  required  where  injunction  granted  after  verdict,  etc.  889 
unoccupied  land,  presumption  of  ownership  in  action  against  county,  or  state  or  .county 

officer 335 

rdbuttal  of  presumption  of  ownership  based  on  unbroken  chain  of  title  for  thirty  years  335 

unbroken  chain  of  title  for  thirty  years  as  presumptive  evidence  of  ownership 335 

waste,  order  rebtraining 981 

VII.  Judgment. 

conclusiveness  as  to  title  established  in  action 1009 

where  rendered  otherwise  than  upon  trial  of  issue  of  fact 1010 

costs  in  action  brought  by  grantee  in  grantor's  name  to  recover  property  adversely  held  994 

direction  for  delivery  of  possession  of  property,  when  may  be  contained  in  judgment . . .  985 

effect  of  judgment  rendered  after  trial  of  issue  of  fact 1009 

enforcing  judgment  for  delivery  or  possession 985 

execution,  counties  to  which  may  issue 648 

execution,  requisites 644 

expiration  of  plaintiff's  right  or  title  before  trial 1007 

joint  judgment  against  defendant  occupying  different  apartments  in  building 1005 

one  defendant,  subject  to  rights  of  those  holding  under  him,  against .^  . .  1006 

order  requiring  sheriff  to  put  person  in  possession,  manner  of  execution 985 

Bninent  domain.    See  Condemnation  Proceedings. 

Smployee. 

execution  against  earnings,  when  and  how  issued 684 

ladonement. 

?nits  and  process (Rules  Civ.  Pr.,  13) 

necessity  for  use  in  legal  paper (Rules  Civ.  Pr.,  10) 

latry*    See  also  Forcible  Entry  and  Detainer;  Judgments. 

ejectment  by  landlord  having  right  of  entry  for  non-payment  of  rent 997 

fimitation  of  action  upon  entry .36 

notice  of  intention  by  landlord  to  re-enter 998 

survey  of  real  property  affected  by  action,  order  permitting  entry 982 

defence  or  counterclaim,  right  to  plead 262 

distinction  between  actions  at  law  and  suits  in  equity 8 

parties  to  action,  persons  interested  in  subject  matter,  right  to  be  brought  in 198 

•13 


I 

i 

INDEX  TO  CIVIL  PRACTICB  ACT— Rbfbrbncbb  abb  to  SBcnoNft 

Iquity  of  redemptloiv    See  Mortgage. 
Brie  eoonty. 

ooBtB  in  aotionB  in  the  higher  courts  which  might  have  been  bimight  in  lower  oourta,  Costs 

dependent  on  amount  of  recovery 1474 

preferred  causes,  placing  on  calendar 141 

• 

Bcrora.    See  Appeals;  Defects;  Mistakes.. 

XaCMM*     See  also  Sheriffs. 

debtor,  right  to  issue  new  execution  after  escape 769 

where  enroute  to  or  from,  or  while  at  hospital,  right  to  issue  new  execution 769 

liability  of  sheriff  as  bail  on 861 

limitation  of  actions 51 

I  money  deposited  in  lieu  of  undertaking  for  jail  liberties,  application  to  judgment  for  escape. . . .     856 

sick  prisoner,  new  order  of  arrest 832 

'  defense  of  sheriff  in  action  for (Prison  L.,  S  369-e) 

eBCM>e  defined (Prison  L..  \  369-b) 

I  service  of  siunmons  in  action (Prison  L.,  §  369-d) 

sheriff's  liability  for  escape (Prison  L.,  §  369-o) 

I 

Bachaat. 

i  action  in  name  of  people 1202 

attorney  general  to  bring  judgment  for  real  property (Pub.  Lands  L.,  f  189-c) 

notice  to  be  published  before  trial  or  judgment (Pub.  Lands  L.,  f  139-d) 

report  of  recoveries  to  land  office (Pub.  Lands  L.,  §  139-g) 

unknown  claimant,  effect  of  judgment  against (Pub.  I»ands  L.,  \  139-f) 

claimants  to  be  joined (Pub.  Lands  L.,  139-e) 

tatatas*    See  also  Contingent  Estates;  Decedent's  Estate;  life  Tenant;  Remaindeniien. 

arbitration  of  question  relating  to 1448 

contingent  estate  of  infant,  when  may  be  sold ;. 1388 

death,  presumption  from  continued  absence 341 
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Bvidenoa.    See  also  Surrogates'  Court  Act. 
I.  In  general. 

caseon  appeal,  evidence  to  be  recited  in 576 

rebuttal  of  testimony  of  party  taken  at  instance  of  adverse  party 343 

searches  by  title  insurance  or  abstract  company  in  county  where  clerk's  office  is  salaried, 

admissibility 385 

II.  Presumption. 

death  from  absence i 341 

ownership  of  unoccupied  land  from  unbroken  chain  of  title  for  thirty  yean 335 

seal  on  exectitory  instrument  as  presumptive  evidence  of  consideration, 342 

III.  Competency  and  admissibility. 

account,  admissibility  of  evidence  where  plaintiff  fails  to  furnish  copy 246 

affidavit 357 

crime,  competency  of  evidence  of  witness  convicted  for 350 

impeaching  credibility  by  proof  of  conviction  for 350 

criminal  prosecution,  answer  of  witness  in  action  for  unlawful  exercise  of  corporate  right. . .  1219 
death,  use^of  deposition  by  deceased  in  action  by  executor  or  administrator  for  wrongful. . .  303 
deceased  person,  evidence  by  party  or  person  interested  or  assignor  of  party  as  to  transac- 
tion or  communication  with 347 

deposition  by  deceased,  use  in  action  by  executor  or  administrator  for  wrongful  death 303 

taken  in  proceedings  to  perpetuate  testimony  as  to  title  to  realty 321 

without  state  in  proceedings  to  perpetuate  testimony  as  to  title  to  realty 318 

evidence  of  affirmative  allegations  of  which  particulars  not  delivered 247 

genuine  handwriting  of  person  claimed  to  have  executed  disputed  instrument  for  purpose 

of  proving  same 332 

lunatic,  evidence  by  party  or  person  interested  or  assignor  of  party  as  to  transactions  with 

or  communications  to 347 

objections  that  may  be  taken  to  testimony  given  on  former  trial 348 

offer  of  judgment  by  defendant % 177 

perpetuated  testimony  as  to  title  to  realty 313 

production  and  exhibition  of  child  at  trial  to  determine  age 334 

receipt  for  money  paid  by  mimicipal  corporation  given  less  than  six  years  before  com- 
mencement of  action 336 

survey  or  measurement  of  land,  testimony  without  proof  that  standard  chain  or  measure 

was  used 356 

testimony  at  former  trial  as  to  personal  transactions  or  commimications  with  party  since 

i                                              deceased  or  insane 348 

unaccepted  offer  by  plaintiff  to  allow  judgment  on  defendant's  counterclaim 178 

«1S 
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IV.  Confidential  communication. 

attomesrs,  disclocnire  by 358 

olerks  and  stenographers  of  attorneys,  disclosure  of  communication  made  to  attorney 353 

confession  made  to  clergymen  in  professional  character,  right  to  disclose 351 

husband  and  wife 349 

nurse  attending  injured  party  in  hospital,  disclosure  of  information 354 

nurses,  disclosure  of  information  acquired  in  professional  capacity 352 

phjnnoian  attending  injured  party  in  hospital,  disclosure  of  information 354 

physicians  and  nurses,  disclosure  of  information  that  crime  has  been  committed  on  child 

under  sixteen 352 

disclosure  of  information  acquired  in  professional  capacity 352 

waiver  as  to  confidential  communication  or  information 354 

of  privilege 349 

V.  Admissions  and  declarations. 

admissions  of  member  or  agent  of  aggregate  corporation 340 

amendment  of  admission  of  facts  made  on  demand  before  trial 323 

annulment  of  marriage,  declaration  or  confession  of  party  as  sufficient  proof 1143 

expenses  incurred  in  proving  facts  which  opposite  party  refuses  to  admit  on  demand  before 

trial 323 

facts,  admission  on  demand  before  trial .^ 323 

effect  of  admission  on  denumd  before  trial ? 323 

withdrawal  of  admission  of  facts  made  on  demand  before  trial . . . .  ; 323 

VL  Seoondaiy. 

lost  negotiable  paper,  proof  in  action  upon 333 

Vn.  Expert  and  opinion. 

age  of  child,  opinion  of  phjrsician  after  examination 334 

Vin.  Testimony  on  former  trial  of  same  action. 

'^i                               manner  of  proving  testimony 348 

ji*                                objections  that  may  be  taken  to  testimony 348 

party  or  witness  since  deceased  or  insane  or  non-resident  or  absentee,  admissibility  of 348 

^  '                               stenographic  notes,  proof  of  testimony  by 348 

IX.  Weight  and  sufficiency. 

^                                annulment  of  marriage,  declaration  or  confession  of  party 1143 

^                                crime,  testimony  of  witness  convicted  for 350 

failure  of  proof  defined 434 

*/                                 ownership  of  unoccupied  land,  presumption  from  unbroken  chain  of  title 335 

^:                                subscribing  witnesses,  necessity  for  calling  where  not  necessary  to  validity  of  instrument . .  331 
|.                          X.  Perpetuating  and  preserving  testimony.   See  also  Depositions. 
7.                               1.  In  general. 

conditions  under  which  depositions  may  be  read  in  evidence 304 

dq;>ositions,  objections  that  may  be  taken  at  trial 305 

^                                         use  of  depositions  as  evidence 303 

^  2.  Perpetuating  testimony  as  to  title  to  realty. 

'^                                         actions  in  which  depositions  may  be  used  as  evidence 321 

adjournment  of  examination,  power  of  referee 319 

y-                                        admissibility  in  actions  involving  title  to  real  property 313 

!;                                                of  testimony  where  testimony  may  be  taken  by  commission 313 

r                                                         witness  available 313 

r                                         application,  notice  of 317 

I                                        certificate  and  return  of  depositions  of  witness  without  state 318 

of  deposition  by  referee 320 

^,_                                       conmiission  to  examine  person  residing  without  state 318 

'^  witness  without  state,  application  of  civil  practice  act  and  rules  relating  to  depo- 

7.                                                       sitions  taken  without  state  for  use  within 318 

*                                          contempt  of  witnesses 319 

contents  of  deposition 320 

r                                         courts  to  which  application  must  be  made 316 

documentary  evidence  introduced  in  connection  with  testimony,  effect  of 314 

effect  of  deposition  taken  by  commission  without  state 318 

'J                                        evidence,  use  of  as 321 

^:,                                        examination,  matters  to  be  included  therein  by  referee 320 

filing  deposition,  petition  and  order,  and  proof  of  service  of  notice 320 

papers  as  condition  to  use  as  evidence  of  deposition  taken  without  state 318 

hearing,  proceedings  on 319 

proof  of  notice  of 319 

;  1                                        interrogatories  for  examination  of  person  without  state  by  commission 318 

^                                                witness  without  state,  settlement 318 

^                                       introduction  of  peri>etuated  testimony,  mode  of 315 

S^                                        notice  of  application 317 

^                                               manner  of  giving 317 

f:                                               persons  to  be  served  with 317 

notice  of  hearing  before  referee 317 

settlement  of  interrogatories  where  witness  examined  without  state 318 

objections  that  may  be  taken  at  trial 315 
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X.  Pecpetuating  and  preaerving  testimony — Continued. 

2.  Perpetuating  testin^ony  as  to  titie  to  real  property — Continued. 

order  as  to  service  of  notice  of  application 317 

persons  against  whom  deposition  may  be  used  as  evidence 321 

who  may  apply  to  take  depositions  and  perpetuate  testimony 316 

whose  testimony  may  be  perpetuated 316 

possession  of  property  on  which  application  made,  effect  of 316 

proceedings  before  referee 319 

reading  and  subscribing  deposition  by  witness -.  320 

recording  depositions  or  certified  copies  taken  without  state  as  condition  to  use  as 

evidence 318 

copy 820 

referee,  appointment  of 

refusal  of  witness  to  answer  questions 320 

subpoena,  power  of  referee  to  issue 319 

titie  on  which  application  may  be  made 316 

without  state,  effect  of  deposition  of  witness  taken  by  commission 318 

witness,  compelling  attendance 319 

liability  for  failure  to  obey  subpoena 319 

of  recalcitrant * . .  316 

reading  and  subscribing  testimony 320 

XI.    Documentary. 
1.  In  general. 

admission  of  genuineness  of  paper,  demand  for  before  trial 322 

i                                                    books  and  papers  produced  on  examination  on  deposition 296 

certified  copy  of  paper  filed  in  town  clerk's  ofllce 383 

!                                                  civil  practice  act  as  limiting  right  to  prove  records,  documents,  etc.,  by  rules  of  com- 
mon law 344 

common  law  rules,  right  to  prove  records  documents,  etc.,  by 344 

copies  of  pi4;>er  filed  in  public  office,  admissibility  in  evidence  when  certified 382 

exclusion  of  books  and  documents  for  disobedience  of  order  for  discovery  and  in- 
spection   325 

document  referred  to  in  pleadings  for  failure  to  comply  with  notice  for  inspection  327 
exhibit  used  in  connection  with  testimony  of  witness  at  former  trial  who  has  since  de- 

I                                                            ceased,  become  insane  or  absentee,  admissibility  of 348 

exhibits  and  documents  used  in  connection  with  testimony  in  former  trial  to  transac- 
tions with  party  since  becoming  insane  or  deceased,  admissibility 348 

handwriting,  comparison  of  disputed  with  genuine  to  prove  instrument 332 

heirship,  recital  in  conveyances  as  presumptive  evidence 379 

lost  execution  or  writ,  sheriff's  certificate  of  sale  or  deed  as  prima  fade  evidence  of 

I                                                            execution  and  issuance 376 

I                                                  marriage,  original  or  certified  copy  of  certificate  as  presumptive  evidence 372 

perpetuated  testimony  as  to  title  to  realty,  effect  of  documentary  evidence  intro- 
duced in  connection  with 314 

receipt  for  money  paid  by  municipal  corporation,  admissibility  where  given  less  than 

{                                                                   six  years  before  commencement  of  action 336 

as  presumptive  proof  of  pasnoient 336 

!                                                            as  proof  of  payment 336 

preliminary  proof 336 

rebuttal  of 336 

stipulation  that  paper  is  copy  in  lieu  of  certification 170 

town  clerk,  certified  copy  of  paper  filed  in  office 383 

written  instrument,  necessity  for  calling  subscribing  witnesses  who  are  not  necessary 

to  validity 331 

i  2.  Instruments  acknowledged  orproved  for  record 

I                                                    certificate  of  acknowledgment  or  proof  of  conveyance,  conclusiveness 384 

conveyance  of  land  in  another  state,  admissibility  and  effect  as  evidence  where  duly 

authenticated 392 

proved  by  interested  or  incompetent  witness,  admissibility .384 

conveyances 384 

heirship,  recital  as  presumptive  evidence 379 

instruments  generally  acknowledged  or  proved  and  certified,  admissibility  of 386 

3/  Records. 

comptroller's  office,  certified  extracts  from  books  and  records  as  evidence 390 

conclusiveness  of  record  of  conveyance  or  transcript  thereof 384 

oonvesrance 384 

of  land  without  state,  exemplification  of  record,  admissibility  and  effect  as  evi- 
dence    393 

proved  by  interested  or  incompetent  witness,  admissibility  of  record 384 

copy  of  record  or  other  proceeding  certified  as  evidence 399 

hospital,  transcript  as  compliance  with  subpoena  to  produce  records  and  books 412 

maps,  survesrs  and  official  records  on  file  in  New  York  City  or  county  for  twenty  years .  389 

marriage,  original  entry  or  certified  copy  as  presumptive  evidence 372 

recital  in  records  of  meeting  of  corporation,  effect  as  evidence 378 
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town  clerk,  transcript  of  records  filed  in  office  of 383 

transcript  from  record  kept  in  public  office,  admissibility  in  evidence 382 

of  conveyance 384 

of  record  filed  in  town  clerk's  office 383 

of  records  and  books  of  hospital  as  evidence 412 

vessels,  record  of  conveyance  or  mortgage 402 

as  evidence 402 

vessels,  transcript  of  record  of  conveyance  or  mortgage  as  evidence 402 

4.  Judgments,  etc. 

annulment  of  marriage,  how  far  conclusive 1140 

death  of  party  after  verdict,  etc.,  judgment  as  proof  of  debt 478 

joint  debtors,  final  judgment  as  evidence  against  defendant  allowed  to  defend  or  one 

not  summoned 1198 

justice  of  the  peace,  transcript  from  docket-book  duly  authenticated  as  evidence. . .  387 

5.  Official  certificates,  returns,  etc. 

certificate  of  search  for  paper  by  custodian  as  evidence 366 

of  sale  by  sheriff,  when  presumptive  evidence  of  execution  or  issuance  thereof  on 

which  sale  made 376 

certified  copy,  form  of 329 

stipulation  in  lieu  thereof 170 

conclusiveness  of  transcript  of  record  of  conveyance 384 

form  of  certification  of  transcript,  exemplification,  or  certified  copy 320 

hospital,  records  and  books,  transcript  as  evidence , 412 

lost  paper,  certificate  of  custodian  of  inability  to  find,  as  presumptive  evidence  of  fact.  366 

protest,  of  bill  or  note,  effect  of  notary's  certificate 368 

public  officers,  certificates  or  affidavits  on  file,  presumptive  evidence  of  facts  stated 

therein 367 

transcript,  records  of  conveyance  or  mortgage  of  vessels 402 

returns,  etc.,  replevin,  return  of  execution  unsatisfied  as  presumptive  evidence  of 

breach  of  undertaking 1129 

seal  of  court  or  officer  making  certified  copy,  necessity  for 330 

to  certified  copy  where  copy  is  used  in  same  court,  necessity  for 330 

transcript  of  record  of  conveyance,  certified 384 

proved  by  interested  or  incompetent  witness 384 

6.  Federal  records. 

census,  certificate  of  director  duly  attested 401 

documents  on  file  in  department  of  federal  government,  certified  copies  as  evidence. .  .  400 

weather  observations 375 

certified  copy  of  record .* 375 

7.  Affidavit. 

non-receipt  of  protest  of  bill  or  note,  effect  as  overcoming  certificate  of  protest 368 

notice,  affidavit  of  personal  service,  posting  or  affixing  where  he  is  not  available  as 

witness 371 

printer  or  publisher  of  newspaper  to  publication  of  notice,  admissibility  and  effect  of. .  370 

8.  Notarial  protest. 

protest,  effect  of  certificate  as  to  service  of 368 

of  bill  or  note,  effect  of  certificate : 368 

9.  Books,  etc.,  of  foreign  corporation. 

admissibility 373 

certified  copy,  right  to  use , 374 

copy  of  books  as  evidence  by  corporation  to  prove  own  act  or  transaction . 374 

designation  of  person  on  whom  to  make  service,  exemplified  copy  as  evidence  of  execu- 
tion and  authority  of  officer  to  execute 377 

notice  of  intention  to  use  verified  copy 374 

presumptive  evidence  of  act  or  transaction  of 373 

verification  of  copy  to  be  used  in  evidence 374 

XII.  Statutes,  ordinances,  etc. 

acts,  ordinances,  resolutions,  by-laws,  etc.,  of  municipal  corporation,  certified  copy  as  evi- 
dence   388 

colonial  statutes,  proof  of 381 

foreign  state,  proof 391 

state  statutes  and  resolutions  published  in  authorized  newspaper,  reading  in  evidence 380 

reading  in  evidence  from  volume  printed  under  direction  of  secretary  of  state 380 

where  certified  by  secretary  of  state 380 

XIII.  Foreign  laws,  records,  etc. 

authentication  of  copies  of  records  and  documents  of  foreign  country 398 

common  law,  admissibility  of  reports  of  decided  cases  to  prove 391 

proof  by  oral  evidence 391 

conveyance  of  land  without  state 392 

exemplification  of  record,  admissibility  and  effect  as  evidence 393 

document  on  file  or  recorded  in  office  of  foreign  countiy,  admissibility  of  authenticated 

certified  copy 898 
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justice  9!  peace  of  adjoining  state,  admissibility  and  effect  of  transcript  from  docket 394 

proof  of  proceedings  before 394 

oral  proof  of  copy  of  records  and  proceedings  attested  by  seal  of  foreign  court  as  making 

copy  admissibly 396 

patent  on  file  in  foreign  country,  admissibility  of  authenticated  copy  in  evidence 398 

records  and  documents  of  foreign  county,  manner  of  authenticating  copies 398 

proceedings  of  foreign  court,  admissibility  and  effect  as  bvidenoe  of  authenticated ....  395 

admitted  in  evidence,  dfect  of 397 

attested  by  seal  of  court,  admissibility  of  CQpy  on  oral  proof 396 

authentication,  how  made '. 395 

records  in  public  office  of  foreign  countiy,  admissibility  and  effect  of  authenticated  certi- 
fied copy 398 

statutes,  proof. . . ' 391 

transcript  from  docket  of  justice  of  peace  of  adjoining  state,  authentication 394 

of  docket  of  justice  of  peace  of  adjoining  state,  conclusiveness 394 

Eioeptloxui.   See  also  Case. 

I.  In  general. 

amendment  to  bill  of  exception,  time  to  serve (Rules  Civ.  Pr.,  280) 

appealability  of  order  settling,  etc.,  bill  of  exertions bOv 

appellate  division,  motion  for  new  trial  after  interlocutory  judgment  rendered  on  trial  by 

court  or  referee 651 

power  to  hear  in  first  instance , 550 

appellate  term,  motion  for  new  trial  after  interlocutory  judgment  rendered  on  trial  by 

court  or  referee 551 

power  to  hear  in  first  instance 550 

bin  of  exceptions,  amendment,  time  for  service (Rules  Civ.  Pr.,  230) 

contents (Rules  Civ.  Pr.,  232) 

regulations  governing  preparation  of  exceptions  and  amendments. 

(Rules  Civ.  Pr.,  230) 

resettlement (Rules  Civ.  Pr.,  232) 

time  for  service ; . , . .  (Rules  Civ.  Pr.,  230) 

when  required  to  be  served (Rules  Civ.  Pr.,  229) 

ease,  exceptions  as  part  of 576 

challenge  to  juror  or  panel,  right  to  take  exceptions  to  determination  of 444 

costs  for  making  and  serving  bill 1504 

of  making  and  serving  amendment  to  bill 1504 

direction  that  judgment  be  entered  after  setting  aside  verdict  rendered  subject  to  opinion 

of  court 461 

finding  of  facts  by  court  or  referee,  when  considered  ruling  upon  qaestion  of  law 444 

hearing  in  first  instance  by  appdilate  division 550 

term 550 

hearing  with  motion  for  new  trial  on  ground  that  verdict  was  contrary  to  evidence 555 

motion  in  appellate  division  for  new  trial  on  exceptions  to  be  heard  in  first  inatanoe. 

(Rules  Civ.  Pr..  220) 
new  trial,  effect  of  statement  of  exceptions  on  motion  for. 555 

motion  to  appellate  term  after  entry  of  interlocutory  judgment  on  trial  by  court  or 

referee 551 

motions  to  appellate  division  after  entry  of  interlocutory  judgment  on  trial  by  court 

or  referee 551 

time  for  taking  exceptions  to  ruling  of  law  after  dose  of  testimony  on  trial  by  court  or 

referee  where  interlocutory  judgment  entered 447 

notice  of  exception  taken  after  close  of  trial  by  court  or  referee,  time  for  filing 445 

to  be  reviewed (Rules  Civ.  Pr.,  229) 

requests  to  find  and  for  ruling,  right  to  take  exception  to  refusal  of  court 439 

revoking  order  for  hearing  in  first  instance  by  appellate  division ....  (Rules  Civ.  Pr.,  220) 
rulings  on  question  of  facts,  right  to  take  exceptions  to 444 

law,  right  to  take  exceptions  to 444 

separation  and  statement  separately  in  case 576 

settlement,  notice  of (Rules  Civ.  Pr.,  (  230) 

power  and  duty  of  judge  out  of  office 79 

where  exceptions  are  ordered  to  be  heard  in  first  instance  by  appellate  division 

(Rules  Civ.  Pr.,  230) 

specific  questions  of  fact  submitted  to  jury (Rules  C^v.  Pr.;  230) 

statement  of  facts  in  lieu  of  testimony (Rules  Civ.  Pr.,  230) 

stay  of  execution,  when  exception  not  to  act  as (Rules  Civ*  Pr.,  203) 

taldng  as  prejudicing  right  to  make  motion  for  new  trial  on  ground  that  verdict  was  con- 
trary to  evidence ; 555 

verdict  subject  to  opinion  of  court,  necessity  for  exception  on  appeal  to  court  of  appeal 

.from  judgment  of  appellate  division 601 

II.  During  trial. 

charge,  when  to  be  taken 446 

entering  in  minutes 446 
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remarksor  comments  of  trial  judge,  neceonty  for  exceptions  to 682 

when  to  betaken 440 

written,  necessity  for 446 

in.  After  dose  of  trial  by  court  or  referee. 

appeal,  notice  of  ezceptibn  as  part  of  papers  upon 445 

in  genearal 446 

notice,  filing 446 

of  exception,  inserting  in  or  annexing  to  judgment-roll 445 

ruling  of  law  made  after  close  of  testimony  where  interlocutory  judgment  entered,  time 

for  taking 447 

service  of  notice  of  exception  upon  attorney  for  adverse  party 446 

time  to  take  to  ruling  of  law  for  purposes  of  moving  for  new  trial 447 

time  within  which  may  be  taken 446 


parte  motions.   See  Motions. 


beeutions. 

I.  In  general. 

.  accounting  for  money  collected  under  execution  against  earnings  or  income 686 

bail,  duty  of  sheriff  as  to  enforcing  execution  for  purpose  of  charging 872 

return  of  execution  against  property  unsatisfied  as  condition  to  action  against 871 

death  or  disqualification  of  sheriff,  by  whom  enforced 639 

enforcement  by  third  person  on  death  or  disqualification  of  sheriff 639 

under-sheriff  on  death  or  disqualification  of  sheriff 639 

fees  of  sheriff  in  New  York  County  where  execution  set  aside  or  vacated 1568 

kind  of  executions 638 

liability  of  third  person  designated  to  enforce  upon  death  or  disqualification  of  sheriff 639 

limitation  of  actions  for  non-payment  of  money  collected  on 49 

nature  of  execution 636 

security  by  third  person  who  is  designated  to  enforce  executions  on  death  or  disqualifioa- 

tionof  sheriff 639 

sheriff's  fees  for  certifying  copy  of  execution 1668 

stay,  additional  security  on  appeal  to  court  of  appeal  from  money  judgment 149 

third  person  designated  to  enforce  as  officer. 639 

under  sheriff,  duty  to  enforce  on  death  or  disqualification  of  sheriff 639 

II.  When  to  issue. 

confessed  judgment,  when  debt  not  all  due 645 

divorce  or  separation,  execution  for  costs 1173 

further  execution  where  purchaser  evicted  because  of  irregularity  in  sale 767 

joint  debtor,  judgment  charging  one  not  personally  served  in  original  suit 1188 

judgments  exijForoeable  by 504 

docketed  in  county  clerk's  office,  form  of  execution 279 

that  may  be  enforced  without  execution 606 

usurpation  of  office  or  franchise,  coUeetion  of  fines 1216 

wages,  earnings,  income,  etc.,  against 684 

III.  Issuance. 

attachment,  execution  on  final  judgment  recovered  after  expiration  of  term  of  sheriff  who 

levied  attachment 968 

counties  to  which  executions  may  issue 648 

county  to  be  issued  to  for  purposes  of  supplementary  proceedings 776 

which  to  be  issued  to  entitle  judgment  creditor  to  maintain  action ^  . . .  1190 

death  of  party,  time  within  which  executions  may  be  issued  of  course  by  representatiTes. . .  661 

fees  of  clerk  in  issuing,  collection  by  sheriff 1654 

of  county  clerks  of  greater  New  York  and  Westchester  county  for  issuing  execution. . .  1557 

to  county  clerk  for  issuing 1554 

five  years,  when  order  granting  leave  to  issue  necessary  after 652 

may  be  issued  of  course  after 652 

interlocutory  judgment  of  divorce  or  annulment  awarding  costs 1176 

leave  to  issue  after  expiration  of  five  years  from  entry  of  judgment 652 

after  five  years,  proof  where  judgment  is  for  money 652 

execution  after  five  years,  notice  of  motion 653 

money  judgment,  proof  on  application  for  leave  to  issue  execution  after  five  years 653 

notice  of  application  for  order  granting  leave  to  issue  execution  after  five  years,  service. . . .  663 

separate  executions  where  separate  sums  awarded 649 

simultaneously  to  two  or  more  counties 648 

state,  against \ 669 

stay,  time  as  part  of  time  within  which  execution  may  issue 667 

surviving  judgment  debtor,  against 658 

time  of  stay  as  part  of  time  within  which  application  for  leave  to  issue  must  be  made 667 

execution  may  issue 667 

time  within  which  execution  may  be  issued  of  course 660 
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rV.  Requisites. 

attaohment  levied,  requisites  ae  to  aatiafyiiig  judgment G45 

certified  copy  of  order  derignating  thiid  persons  and  derk's  oertificate  that  bond  has  been 

filed,  attaching  to  execution ^ 630 

costs  on  motion,  for  collection 1520 

county  in  which  iudgment-roU  filed,  designating  in  action  in  supreme  court 640 

death  of  party,  requisite  of  execution  issued  by  personal  representative 651 

ddivery  of  property 644 

description  of  judgment 640 

directed  to  coroner,  when 636 

person  other  than  sheriff  or  coroner  designated  in  order 636 

sheiifiF,  when 636 

interest,  specification  of  day  from  which  may  be  computed  on  money  judgment 642 

joint  debtors,  form  where  all  not  served 1199 

whero  all  not  served,  endorsement  of  defendants  not  served 1199 

judgment  debtor,  where  all  partes  against  whom  judgment  rendered  are  not 642 

justice's  court  judgment,  execution  issued  on  transcript,  requisites 641 

liability  of  third  person  designated  to  execute  exeoution 636 

money  judgment 642 

property,  execution  against 643 

return,  requiring  sheriff  to  make 640 

separate  executions  where  judgment  awards  possession  of  real  property  and  money  judg- 
ment   644 

sheriff,  when  directed  to 636 

third  person  designated  in  order  as  officer 636 

when  order  designating  execution  to  be  directed  to,  takes  effect 636 

time  of  receipt,  endorsement 637 

transcript  of  judgment,  requisites  of  execution  issued  after  filing 641 

undertaking  by  third  person  designated  in  order 636 

V.  Return. 

cancellation  of  docket  on  clerk's  oertificate  showing  satisfaction 537 

certified  copy  of  execution  and  return  of  satisfaction,  delivery  to  person  making  payment. .  536 

filing  with  derk 536 

docket,  entry  of  return  of  execution  unsatisfied 535 

fees  of  sheriff  for  receiving  and  returning,  including  in  bill  of  costs 1518 

foreclosure  of  mortgage,  return  unsatisfied  on  judgment  for  debt  before 1077 

mortgage  debt,  returning  unsatisfied  where  not  satisfied  out  of  property  other  than  mort- 
gaged property 711 

return  partiy  satisfied,  avoidance  of  apparent  payment  affecting  limitation 45 

satisfied  execution 536 

sheriff's  fees  for  certifying  copy  of  return  of  satisfaction 1558 

making  return 1558 

time  within  which  must  be  made 640 

unsatisfied,  entry  in  docket 535 

'  YI.  Satisfaction. 

costs  deducted  on  re-taxation,  crediting  on 1535 

sheriff's  fees  for  collecting  money  by  virtue  of 1558 

Vn.  Against  property  and  representative  of  deceased  debtor. 

counterclaim,  judgment  on  against  executor  or  administrator  in  representative  capacity.  269 

enforcement  and  payment  of  judgment  lien,  manner  of 655 

fraudulent  conveyance  by  decedent,  issuance  and  enforcement  of  execution  without  leave .  655 

heir,  etc.,  requisites  of  execution  against 646 

leave  to  issue,  by  whom  granted 655 

how  procured 656 

notice  of  application  for  leave  to  issue,  on  whom  and  manner  of  service 656 

one  year,  right  to  issue  execution  after 655 

proof  upon  which  leave  granted 656 

right  to  issue  against  property  of  deceased  judgment  debtor 654 

surrogate's  court,  procedure  for  obtaining  leave  to  issue 656 

surviving  judgment  debtor,  issuance  of  executions  against 658 

time  that  must  elapse  before  leave  to  issue  execution  on  certain  judgment  may  be  granted  655 

against  executor,  etc.,  to  isdue-only  on  leave (Dec.  Est.  L.,  S  151) 

Vm.    Possession  of  real  property. 

collection  of  money  recovered  by  same  judgment  on  same  execution 644 

counties  to  which  execution  may  issue 648 

death  of  party  defendant,  notice  required  for  order  granting  leave  to  issue  execution. ...  651 

description  of  property 644 

notice  for  leave  to  issue  execution  where  party  defendant  has  died,  service 651 

requisites 644 

separate  execution  for  collection  of  money  awarded  by  same  judgment 644 

evidence  of  breach 1129 

IX.  Delivery  of  chattel. 

action  on  undertaking,  return  of  exeoution  unsatisfied  as  condition  precedent 1128 
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bail,  duty  of  sheiiflF  as  to  enforoins  ezeoution  for  puipoae  of  charging 872 

^                                    return  unaatiafied  as  condition  to  action  against 871 

*                             collection  oCjnoney  awarded  by  same  judgment  on  same  eKeoution 644 

counties  to  wHich  executions  may  issue 048 

descrqxtion  of  jaroperty 644 

form  and  contents ^. 1126 

power  of  sheriff 1127 

,                    requisites i...,. 644 

■s^>arate  executions  for  ^collection  of  money  awarded  by  same  judgment 644 

X.  Against  property. 

attachment  levied,  requisite  as  to  satisfying  judgment 646 

collection  of  sheriff's  fees ; 1559 

counties  to  which  executions  may  issue 648 

death  of  debtor  in  custody,  right  to  issue  new  execution 770 

whole  in  custody  under  execution,  right  to  enforce  new  execution  against  property  sold 

by  debtor 772 

debtor  in  custody  under  execution  in  same  action,  lig^t  to  issue  execution  against  property  768 

discharge  of  debtor  from  body  execution,  right  to  issue  execution  against  property 771 

escape  of  debtor  under  execution  against  person,  right  to  issue 769 

joint  debtors,  enforcement  against  sole  or  joint  property 1199 

replevin  of  property  seised  under 1089 

requisttes * 648 

where  judgment-roll  not  filed  in  county  to  which  issued 643 

warrant  of  attachment  levied 645 

right  to  enforce  new  execution  against  property  sold  by  judgment  debtor  prior  to  dis- 
charge or  death 772 

satisfying  judgment  out  of  personal  property  first,  direction  to 643 

XI.  Exempt  property. 

1.  In  generaL 

judgment  creditor's  action,  right  to  reach  in 1196 

mortgage  of  exempt  property  by  husband  and  wife 678 

purchase  money  of  artides,  limitation  on  exemptions  on  judgment  for 665 

right  of  action  for  injury  to  exempt  personal  property '. 668 

supplementaxy  proceedings,  right  to  reach  exempt  property  in 777 

2.  Personal  property. 

damages  for  taking  or  injuring  exempt  personal  property 668 

domestic  service,  limitations  as  to  exemptions  on  judgment  for 665 

exhibits  at  international  exhibition  or  while  enroute  to  or  from 669 

householder,  articles  enumerated 665 

continuance  of  exemptions  where  the  family  moving 665 

mechanic's  tools  and  implements 665 

military  pay,  etc.,  of  non-commismoned  officer,  musician  or  private  in  military  or  nar 

val  service 667 

service,  exemptions  to  members  in 667 

naval  service,  exemptions  to  members  in 667 

pension  or  other  reward  granted  for  military  or  naval  services 667 

professional  instrument,  furniture  and  library 665 

right  of  action  or  damages  awarded  for  injuries  to  exempt  personal  property 668 

special  exemptions,  effect  of  dvil  practice  act 664 

testimonials  presented  forserviceeinmilitary  or  naval  service 667 

uniform,  etc.,  used  by  person  in  military  or  naval  service 667 

woman,  exemption  as  householder 666 

working  toob  and  team 665 

8.  Real  property. 

burying  ground  of  family,  how  land  designated  to  be  exempt 670 

when  exempt 670 

cancellation  of  exemption  of  real  property 678 

land  warrant  granted  for  military  or  naval  services 667 

4.  Homestead. 

cancellation  of  exemption , 678 

continuance  after  owner's  death 674 

creditor's  action  to  reach  surplus  value 676 

death,  termination  after  owner's 674 

designation  of 672 

married  woman's 673 

exempt  from  judgment  for  purchase  money 671 

householder 671 

investment  of  money  received  from  sale  of  homestead  property  after  debtor's  death . .  677 

Hen  of  judgment  as  attaching  to  surplus  over  one  thousand  doUars 676 

married  woman 673 

marshaling  proceeds  on  sale  in  judgment  creditor's  action 677 

money  received  for  homestead  in  judgment  creditor's  action 677 


INDEX  TO  CIVIL  PRACTICE  ACT-^Rjsvbbbvgbs  asm  to  SBcnoNS 


beeutloii*— Continued. 

XI.  Exempt  property — Continued. 
HomeBtead — Continued. 

property  purchased  with  money  reoeived  on  sale  of  homestead  in  judgment  oreditor's 

action . . « 677 

Bttspenoion  of  oocupation  of  homestead  as  affecting  right  to  exemption 676 

validity  where  property  exceeds  one  thousand  dollars 676 

▼alueexempt 671 

XII.  Levy  on  personal  prcHMTty. 

1.  In  general, 
additional  compensation  to  sheiiff  where  levy  made  on  live  animal  or  perishable  prop- 
property 1658 

b^bOls , 687 

bond,  government^  state  and  corporate  negotiable 687 

current  money •  686 

debts,  evidenoesof ^  .^ 687 

discharge  of  levy  after  appeal 689 

earnings,  etc.,  of  debtor,  effect  of  nsignation  or  diamissal.- 684 

and  income  of  judi^Doent  debtor,  modifit^tion  of  execution 684 

or  income  of  Judgment  debtor 684 

wages,  etc.,  of  debtor,  accounting  for  money  colleeted  under  esecution 685 

evidences  of  debt 687 

execution  against  wages,  income,  etc.,  as  continuing  levy  alter  presentation 684 

fees  of  sheriff  where  execution  stayed 1558 

government,  state  and  corporate  negotiable  bonds 687 

land  contract,  interest  of  vendee  in '  513 

negotiable  corporate  bonds ■ 687 

pledged  property,  judgment  debtor's  interest  in , 688 

poundage  where  settlement  made  after  levy 1558 

sheriff's  fees  for  receiving  execution,  entering  and  searching  for  property  gonerally. . . .  1558 

in  greater  New  York  for  receiving  execution,  entering,  and  searching  for  property  1558 

wages,  etc.,  application  for  issuance  of  execution 684 

execution  against,  as  continuing  lien 684 

2.  Interests  in  partnership, 
application  for  release  of  partnership  property  from  execution  against  individual  prop- 
erty   690 

levy  on  partner's  interest  where  attachment  discharged 692 

purchaaer  of  partner's  interest  after  release  of  property  from  execution,  rights  of 694 

release  of  partnership  property  from  execution  against  individual  property 690 

property  on  application  of  partner 690 

sale  of  partner's  interest  where  property  released  from  execution 694 

surplus  arising  on  sale  of  partner's  interest  after  release  of  property  from  execution, 

disposition  of ■> 694 

undertaking  on  application  by  partner  for  release  of  partnerBhip  property  from  execu- 
tion against  individual  property 691 

to  release  partnership  property  as  enuring  to  other  judgment  creditors 693 

3.  lien  on  personal  property. 

goods  and  chattels  that  are  bound  by  execution 679 

levy  and  sale  under  junior  executions,  rii^t  to  seU  under  senior  execution 680 

preference  among  executions,  effect  of  levy  under  subsequent  execution 680 

generally 680 

preference  between  attachment  and  executions 681 

between  execution  out  of  court  not  of  record  and  execution  out  of  court  of  record .  682 

of  execution  issued  from  court  not  of  record  and  levied  over  execution  not  levied .  682 

time  lien  attaches 679 

titie  of  bona  fide  purohaser  of  personal  property  bef  me  levy 683 

4.  Claims  of  third  persons. 

affidavit  of  claimant 696 

costs  on  trial  by  sheriff's  jury 104 

fees  of  sheriff,  jiux>is  and  witnesses  on  tiial  oi  claim  of  titie,  taxation 104 

findiilg  of  sheriff's  jury  against  claimant  as  barring  action  to  recover  property  and 

i                                                            damages 698 

!                                                      jurors'  fees  on  trial,  amount  and  by  whom  paid 1543 

relinquishing  levy  on  finding  of  sheriff's  jury  that  property  belongs  to  claimant ....  697 

sherifTs  fees  for  notifying  jurors 1558 

I  trial  of  claim 103,  696 

undertaking  by  judgment  creditor,  contents,  fiUng  and  service 697 

indexing 697 

justification  of  sureties 697 

value  of  property,  determination  by  sheriff's  jury 697 

5.  Action  against  sheriff. 

application  of  officer  joined  with  part  of  indemnitors  to  have  remvbder  substituted  in 

his  place 703 

consent  of  indemnitor  to  be  substituted 700 

costs,  effect  of  order  substituting  indemnitors 704 
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new  action  on  dieeostinuance  or  diwniiwfll  of  complaint 704 

I  notice  of  application  for  substitution  of  indemnitors  as  defen^^ts 700 

i  of  commencement  of  action  as  condition  precedent  to  action  by  sheriff  against  in- 

\                                                   denmitors 705 

L '                                           to  indemnitors  of  commencement  of  action  in  order  to  fix  liability  thereof 705 

L>s  severance  and  substitution  of  indemnitors  where  indemnity  relates  to  part  to  prop- 

f-                                           erfcy 702 

striking  out  name  of  officer  joined  as  defendant  with  all  indemnitoTB 703 

^  ' . ,                                substituting  indemnitors,  effect  of  order 704 

terms  on  granting  order 701 

substitution  of  indemnitors  as  defendants 099 

XTTT.  Levy  on  real  property. 

after  expiration  of  lien  of  judgment  for  money. « 512 

land  contract,  interest  of  vendee  in 513 

leasehold  as  included  within  term  real  property 708 

mortgage  debt,  endorsement  of  diieetion  prohibiting  levy  on  mortgaged  property. . .  711 

return  unsatisfied  if  not  satisfied  out  of  property  other  than  mortgaged  property .  71 1 
notice  to  be  filed  recorded  and  indexed  where  levy  made  after  expiration  of  lien  of 

judgment  for  money 512 

trust,  execution  against  beneficiary  of  passive  trust 709 

•      XIV.  Sale. 

1.  In  general. 

auction,  necessity  that  sale  be  made  at 600 

current  money  levied  on 680 

destroying  notice  of  sales  as  affecting  validity 002 

exhibition  to  creditor  of  property  levied  upon 095 

gold  coin  levied  on 080 

inspection  by  creditor  of  property  levied  upon,  right  to 095 

notice  of  sale,  penalty  for  destroying 001 

omission  to  give  notice  of  sale,  effect  on  validity 002 

order  of  sale  of  attached  personal  and  unattached  personal  property  and  attached 

and  unattached  real  property 909 

penalty  for  destroying  notice  of  sale 001 

sheriff,  right  to  purchase  at 003 

time  of  day 000 

under«heriff  or  deputy  sheriff  holding  execution,  right  to  purchase  at 003 

validity  as  affected  by  omission  to  give  or  destrojring  notice  of  sale 002 

of  purchase  made  by  sheriff  or  under  or  deputy  sheriff 003 

2.  Personal  property. 

manner  of  sale 700 

notice  of  sale  of  perishable  property 707 

time  and  place,  manner  of  giving 707 

partner's  interest  after  release  of  property  from  levy 094 

perishable  property,  order  directing  sale 707 

pledged  property,  right  of  purchaser  of  judgment  of  debtor's  interest  in 088 

present  and  within  view,  necessity  that  property  be 700 

right  of  purchaser  of  partner's  interest  alter  property  released  from  levy 094 

sheriff's  fees  for  advertising  property 1558 

surplus  arising  from  sale  of  partner's  interest,  disposition  of 094 

8.  Real  property. 

certificate  of  sale,  contents 710 

ddivery  and  recording ,.,  717 

execution  in  dupUoate 710 

damages  recoverable  for  irregularity  in  sale 714 

description  of  property  in  notice  of  sale 713 

exposing  parcels  for  sale  separately  at  request  of  owner 715 

fees  of  clerk  for  recording  and  indexing  certificate  of  sale,  by  whom  paid 717 

indexuig  eertificate  of  sale 717 

irregularity  resulting  in  eviction  of  purchaser  and  recovery  of  purchase  money,  effect 

on  judgment 757 

Hmiting  amount  sold  to  amount  necessary  to  satisfy  execution 715 

lost  execution  or  writ,  sheriff's  certificate  of  sale  or  deed  as  prima  facie  evidence  of 

execution  of  writ 370 

manner  of  conducting  sale 715 

notice  of  sale 712 

description  of  property  in 713 

penalty  against  sheriff  for  irregularity  in  sale 714 

posting  notice  of  sale ^ 712 

publication  of  notice  of  sale 712 

recording  certificate  of  sale 717 

rights  of  possessor  during  period  of  redemptioii,  wood  or  timber,  right  to  use 719 

of  property  during  period  of  redemption  generally 719 
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3.  Real  property — Continued. 

aepamte  sale  of  distinct  tracts  or  parcels 715 

sheriff's  fees  for  advertising • 1658 

drawing  and  executing  oonveyanoe 1558 

making  duplicate  certificate  of  sale * 1558 

publishing  notice  of  sale 1558 

vesting  of  title  to  real  property  sold  under  execution. 718 

4.  Waste. 

acts  that  do  not  amount  to  waste  by  holder  of  property  during  redemptiofi  period. .  719 

contempt  for  violation  of  order  against  committing  waste 721 

discharge  of  prisoner  confined  for  contempt  upon  giving  undertaking 723 

order  to  prevent  waste  during  redemption  period 720 

proceedings  upon  violation  of  waste  order 721 

punishment  for  violation  of  waste  order 722 

undertaking  required  of  prisoner  to  seoure  discharge 723 

XV.  Redemption  of  real  property. 
!•  In  general. 
^                                                   agreement  by  sheriff,  purchaser,  judgment  creditor,  or  redeeming  creditor  as  affect- 
ing rights  of  others  to  redeem 739 

amount  to  be  paid 724 

co-tenants,  redemption  by 737 

death  of  sheriff  after  sale,  to  whom  money  paid  and  papers  d^vered..      752 

effect 726 

evidence  required  to  be  furnished  by  redeeming  executor  or  administrator 744 

interest I  724 

ioint  tenant,  redemption  by 737 

nullifying  sale  and  certificate  of  sale,  as 726 

original  purchaser  if  creditor,  by 734 

owners  of  undivided  shares 737 

amount  to  be  paid 737 

manner  of  redemption 737 

papers  required  to  be  at  sheriff's  office  during  period  of  redemption . . . . ; 745 

person  having  title  to  or  j udgment  or  mortgage  which  is  lien  upon  distinct  parcel 736 

place  of  redemption  after  fifteen  months 733 

purchaser,  papers  to  be  filed  in  county  clerk's  office  or  delivered  to  sheriff 742 

sale  by  person  especially  appointed,  how  redemption  made 754 

under  sheriff  or  deputy  sheriff,  before  whom  redemption  made 753 

sheriff,  payment  to  successor 733 

sheriff's  office,  redemption  in  certain  cases  at 733 

successor  to  sheriff,  redemption  from 752 

1                                                      tenants  in  oonunon 737 

time  for • 724 

•  titie  acquired  by  redemptioner 746 

waiver  of  req^iirements,  effect  on  other  redemptioners 746 

who  may  redeem • 725 

2.  Creditor. 

1                                                    amount  to  be  paid 728 

I                                                      creditor  from  redeeming  creditor  generally 729 

amount  required  to  be  paid 729 

creditors  having  liens  upon  undivided  shares 738 

redemption  of  whole  from  prior  redeeming  creditor 738 

creditors  who  may  redeem 728 

effect  of  redemption 746 

evidence  of  right  of  judgment  creditor 742 

required  by  redeeming  mortgage  creditor 743 

fifteen  months,  redemption  by  creditor  after 732 

payment,  to  whom  made 740 

rii^t  to  redeem  generally. 727 

twice  under  same  judgment  or  mortgage 735 

same  juclgment  or  mortgage  upon  which  execution  issued,  by  creditor  under. 735 

second  redemption  by  first  redeeming  creditor 730 

under  another  judgment  or  mortgage 735 

subsequent  redemption  by  other  creditors 731 

time  for  redemption  by  creditor 727 

to  whom  money  paid 740 

3.  Certificate  of  satisfaction. 

creditor  from  redeeming  creditor -  729 

cancellation  or  discharge  by  clerk  of  mortgage  specified 741 

contents  and  requisites 741 

necessity  for 728 

entry  by  clerk  of  satisfaction  of  judgment  specified 741 

fees  of  derk  or  register 741 
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filing  in  county  clerk's  office,  time  of 741 

necessity  that  8heii£F  have  at  office 745 

4.  Certificate  of  redemption. 

bywhom  executed 747 

delivery  and  recording 747 

e£Fect  of  recording  as  to  subsequent  purchasers,  etc 747 

mianner  of  execution 747 

XVI.  Sheriff's  deed. 

assignment  of  right  to,  acknowledgment  and  filing 761 

contents 608 

death  of  person  specially  appointed  to  make  sale,  by  whom  deed  eseeuted 766 

of  sheriff,  by  whom  deed  executed 762 

or  expiration  of  office  of  coroner,  by  whom  deed  executed 766 

evicted  purchaser,  recovery  of  purchase  money 766 

executor  or  administrator  of  person  entitled,  effect 760 

expiration  of  period  of  redemption,  necessity  for  execution  immediately  afterward ....    . .  748 

grantee : 749 

grounds  on  which  evicted  purchaser  may  recover  purchase  money 766 

interest  conveyed 748 

sold,  necessity  for  stating  name  of  party  whose .  608 

liability  for  failure  to  conform  to  statute  as  to  conveyance 608 

presumptive  evidence  of  facts  after  twenty  years'  recording,  as 748 

title  of  purchaser,  property  conveyed  to  representative  of  person  entitled  to  deed  T 760 

XVII.  Contribution  between  defendants. 

action  to  compel  contribution  where  more  than  due  proportion  of  judgment  satiafied  from 

real  property  of  one  defendant 768 

enforcement  of  contribution  by  means  of  original  judgment 761 

entry  to  be  made  on  docket  to  preserve  lien  of  original  judgment 763 

order  of  contribution 760 

part  owner  redeems,  where 760 

preserving  lien  of  original  judgment,  manner  of 762 

XVIII.  Against  the  person. 

1.  In  general. 

bail,  duty  of  sheriff  as  to  enforcing  where  issued 872 

necessity  for  return  of  execution  against  person  not  satisfied  before  commence- 
ment of  action  of  undertaking 871 

coimties  to  which  executions  may  issue 648 

deposit  of  money  in  lieu  of  bail 866 

^discharge  from  imprisonment,  delay  in  issuing  execution 846 

joint  debtors,  enforcement  against  debtor  not  served 1199 

requisites 647 

simultaneous  executions  against  property  and  person,  right  to  issue 767 

time  that  must  elapse  before  debtor  may  be  discharged  on  application  of  creditor 771 

2.  When  to  issue. 

collection  of  costs  in  action  against  corporation  or  usurpers  of  franchise 1220 

death  of  debtor  in  custody,  issuance  of  execution  against  proi>erty 770 

discharge  of  debtor,  issuance  of  execution  thereafter 771 

on  application  of  creditor 771 

escape  of  debtor,  right  to  issue  new  execution 769 

execution  against  property,  issuance  and  return  unsatisfied  as  condition  precedent . . .  766 

in  general 764 

new  execution  after  escape  of  debtor 769 

second  execution  when  debtor  in  custody,  right  to  issue 768 

simultaneous  executions  against  property  and  penons,  leave  to  be  issued 767 

woman,  against 766 

Sz6eut<NV  and  ftdminittraton.    See  lUso  Surrogate's  Court  Act. 

I.  In  general.  « 

appeal,  substitution  for  deceased  adverse  party 667 

attachment  of  interest  of  defendant  in  estate,  effect  on  rights  of  executor  or  administrator 

to  administer 916 

bond,  discharge  of  surety 158 

letters,  presumption  as  to  time  of  issuance  within  statutes  of  limitation 67 

title  to  property  sold  to  or  redeemed  by  decedent  by  execution  sale  and  conveyed  to  execu- 
tors or  administrators 760 

-  il.  Actions  by  or  against. 
1.  In  general. 

arrest,  privilege  from 831 

security,  dispensing  with  or  limiting  on  appeal  by 668 

death  of  executor  or  administrator  as  not  abating  action (Dee.  Est.  L.,  §  146) 

representative  capacity,  when  to  sue  or  be  sued  in (Dec.  Est.  L.,  §  140) 
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11.  Aetions  by  and  againflt — Con^ued. 
'    2.  When  maantainaUe  by  or  against. 

bond  of  guardian  ad  litem  of  infant  suing  for  legacy  or  distributive  share. 

•    (Dec.  Est.  L.,  1 147) 

executor  not  liable  for  uncollected  demands (Dec.  Est.  L.,  f  158) 

foreign  executor  or  administrator .....' (Dec.  Est.  L.,  §  100) 

judgment  against  heir  or  devisee  bars  action  against  executors,  etc. 

(Dec.  Est.  L.,  f  148) 

legacy  or  distributive  share,  upon  refusal  to  pay (Dec.  Est.  L.,  S  146) 

.   prosecuting  action  against  removed  executor,  etc.,  to  charge  him  personally 

(Dec.  Est.  L.,  §  155.) 

3.  .Limitation  of  action. 

action  to  recover  chattel 40 

chattel,  action  against  to  recover 49 

computation  of  period  in  action  for  replevin  or  for  damages  accruing  after  death  and 

before  grant  of  letters 57 

damages  for  taking,  retaining  or  injuring  personal  property 49 

deatii  of  creditor  after  accrual  of  action 20 

suspension,  action  accruing  against  deceased  debtor  prior  to  deatth 21 

period  occupied  by  suit  to  recover  property  from  decedent's  estate 22 

4.  Partition. 

disposition  of  proceeds  paid  into  court  on  sale  free  from  debts  of  decedent 1046 

paj^ment  into  court  on  sale  free  from  debts 1045 

i                                                    sale  free  from  lien  of  debts  of  decedent 1044 

i                                                   when  executor  or  administrator  necessary  party -. 1019 

5.  Pleading  and  parties. 

beneficiary,  necessity  for  joining  in  action  by  executor  or  administrator 210 

bringing  in  representatives  in  contract  action 85 

j  counterclaim  based  on  debt  of  decedent 269 

I  demand  belonging  to  deceased,  right  to  interpose 268 

executors  who  have  not  qualified  as  necessary  parties (Dec.  Est.  L.,  f  144) 

joinder  of  personal  and  representative  causes  of  action (Dec.  Est.  L.,  §  141) 

lack  of  assets  not  to  be  pleaded  by  executor,  etc (Deo.  Est.  L.,  §  150) 

not  personally  liable  for  debt  by  reason  of  false  allegation  in  pleading 

(Dec.  Est.  L,  §  156) 
two  or  more  representing  same  decedent  considered  as  one  person 

(Dec.  Est.  L.,  1 148) 

6.  Trial;  Judgment, 
deposition  of  decedent,  use  in  action  by  executor  or  administrator  for  wrongful  death .     303 
extension  of  time  to  appeal  from  judgment  in  favor  of  decedent 99 

move  to  set  aside  judgment  in  favor  of  decedent 99 

preferences  where  executor  or  administrator  sole  party  plaintiff  or  defendant 138 

testimony  by  party  or  person  interested  or  assignor  of  party  to  personal  transaction 

or  communication  with  deceased,  admissibility 347 

setting  aside  judgment  against  decedent,  when  executor  or  administrator  may  make 

motion 523 

severance  of  contract  action  where  decedent's  liability  several  as  to  representatives. . .       85 

judgment,  entry  against  all  as  though  all  had  appeared (Dec.  Est.  L.,  §  143) 

when  inventory  may  be  contradicted (Dec.  Est.  L.,  §  157) 

judgment  after  removal  does  not  bind  estate  of  successor (Deo.  Est.  L.,  §  155) 

real  estate  not  bound  by  judgment  against  executors,  etc.,  unless  expiessly  ohaiiged 

(Dec.  Est.  L.,  §  149) 
separate  dockets  and  executions  on  personal  and  representative  judgment. 

(Dec.  Est.  L.,  §  142) 

6.  Costs, 
action  against  beneficiary  for  costs  and  expenses 1501 

by  or  against  in  representative  capacity,  liability  and  payment 1500 

costs  of  course  in  action  for  wrongful  death 1470 

to  plaintiff  in  action  against 1470 

I  judgment  for  costs  in  action  against  in  representative  capacity 1499 

p  liability  in  action  against  in  representative  capacity 1499 

I  security  for  costs  in  actions  by  or  against,  when  discretionary 1523 

7.  Execution. 

I  against  decedent,  right  to  issue 654 

against-  property  in  hands  of,  requisites <. 646 

judgment  in  favor  of  decedent,  issuance 651 

judgment  on  counterclaim  in  action  by  executor  or  administrator  in  representative 

j  capacity 269 

'  application  for  an  order  granting  leave  to  issue (Dec.  Est.  L.,  1 152) 

I  security  on  leave  to  issue  on  judgment  for  legacy  or  distributive  share. 

(Dec.  Est.  L.,  §  153) 
successor  may  issue  execution  on  judgment  recovered  by  predecessor 

(Dec.  Est.  L.,  §  154) 
execution  against  executor,  etc.,  to  issue  only  on  leave (Dec.  Est.  L.,  §  151) 
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Stttmplificatioil*.  See  also  Evidenoe;  Records. 

fees 1663 

fees (Pub.  Oflf.  L^  f  66-a) 

BSMnption.    See  also  Arrest;  Executions;  Jury  and  Jurors. 

eamings  of  debtor  in  supplementary  proceedings 777 

judgment  creditor's  action,  right  to  reach  eamings  of  debtor 1196 

exempt  property  in * 1196 

trust  fund  in  supplementary  proceedings : 777 

bhibitiozui. 

exemption  from  execution  of  exhibit  at  international  exhibition 669 

4 

Sxtexuion  of  time.    See  time  and  particular  titles. 
Kztra  allowance.    See  Costs  and  particular  titles. 

F 
Factor. 

arrest  in  action  to  recover  property  or  money  miaappropriatedt  etc 826 

Facts. 

admission  on  demand  in  action i 323 

amendment  of  admission  of  facts  made  on  demand 323 

e£Fect  of  admission  of  facts  made  on  demand 323 

expenses  incurred  in  proving  facts  where  opposite  party  refuses  to  admit  on  demand 323 

withdrawal  of  admission  of  facts  made  on  demand 323 

Facts,  issue  of.    See  Answer;  Issues;  Pleadings;  Reply;  Trial. 

Failure  of  proof. 

when  complaint  or  oounterdaim  not  dismissed  because  of (Rules  Civ.  Pr.,  166) 

False  imprisomnent. 

costs  of  course  to  plaintiff 1470 

where  recovery  less  than  fifty  doliam 1471 

ground  for  attachment 903,  904 

limitation  of  actions ; 50 

as  personal  injury (Gen.  Const.  L.,  §  37-a) 

False  Bepresentatloii. 

ground  for  attachment 903,  904 

Federal  courts. 

certified  copies  of  record  or  other  proceedings  as  evidenoe 399 

certiorari  to  inquire  into  cause  of  detention  of  persons  detained  by  mandate  of 1231 

habeas  corpus  to  inquire  into  cause  of  detention  of  person  detained  by  mandate  of T231 

Federal  department. 

census,  certificate  of  director  duly  attested  as  evidenoe 401 

documents  or  records  on  file,  certified  copy  as  evidenoe 400 

vessels,  record  or  transcript  of  record  of  conveyance  or  mortgage  as  evidence 402 

Fees.    See  also  Commissions;  Costs;  Disbursements  and  particular  titles. 
I.  In  general. 

certification  or  exemplification  of  paper,  etc 1563 

costs,  fees  that  may  be  included  in  bill  of  costs  as  necessary  disbursements 1518 

county  clerk  of  counties  in  greater  New  York 1566, 1557 

criminal  action,  application  of  provision  to  fees  in 1567 

discovery  and  inspection,  increasing  motion  costs  to  cover  fee  of  referee , 1506 

effect  of  civil  practice  act  on  special  statutes 1566 

fees  of  officers,  witnesses,  jurors,  etc.,  limitation  to  single  fees  allowed  by  law 1519 

oaths  and  acknowledgments 1562 

poor  person  for  fees  in  action,  liability  of 1493 

prepayment  of  fees  and  expenses  for  transmission  of  paper. 1564 

printer's 1551 

taxation  of  fees  of  county  derk  and  other  officers  on  demand  of  person  liable  to  pay 1565 

11.  Clerk's. 

1.  IngeneraL 

clerks  of  court,  civil  action  generally 1553 

generally 1555 

county  derk,  fees  in  dvil  action  generally 1554 

court  of  appeals 1552 

induding  in  bUl  of  costs  as  disbursement 1518 
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II.  Clerks — Continued. 
2.  County  clerk  in  civU  actions. 

application  of  general  provision  where  special  provisions  exist 1554 

attachment,  canceling  notice 1554 

certificate 1554 

copy  of  or  filing  or  certifying  paper  in  court  of  which  he  is  ex  officio  clerk,  right  to  fees .   1554 

order  or  record  or  other  paper 1554 

execution  issuing 1554 

filing  any  paper 1554 

transcript  of  docket  and  entry  of  suiq>ension  of  judgment 1554 

greater  New  York,  counties  of 1556, 1557 

moneys  deposited  with  county  treasurer,  entries 1554 

mortgage  foreclosure,  entering  minute  of 1554 

notice  of  pendency*  canceling 1554 

recording  and  indexing 1554 

recording  any  instrument 1554 

satisfaction  or  assignment  of  judgment,  filing  and  entering 1554 

Westchester  county % 1556,  1557 

III.  Commissioners, 
partition  or  dower,  commissioner 1550 

surveyor 1550 

partition,  taxation  and  pi^yment 1031 

rV.  Committee. 

incompetent  person 1370 

V.  Coroner. 

amount  of  fees  in  civil  action  or  special  proceeding 1560 

confining  and  maintaining  sheriff  in  house  by  virtue  of  mandate 1560 

VI.  County  clerk. 

certificate  of  sale  of  real  property  under  execution,  recording  and  indexing 717 

VII.  County  treasurer  and  chamberlain  of  New  York  City. 

investing  money  pursuant  to  direction  of  court. 1561 

paying  money  out  of  court 1561 

receiving  interest  on  investment  and  paying  out  same 1561 

money  paid  into  court 1561 

VIII.  Guardian  ad  litem  and  special  guardians  of  infants  and  incompetent  persons. 

appointment  by  court  without  application 207 

IX.  Juror. 

by  whom  paid 1542, 1543 

claim  of  title,  on  trial  before  sheriff  jury 104 

trial  jurors  in  court  of  record,  amount  and  by  whom  paid 1542 

X.  Receivers. 

commissions  generally  in  addition  to  necessary  expenses 1547 

increase  commission,  allowance 1547 

XI.  Referee. 

action  or  special  proceedings  in  court  of  record 1545 

agreement  as  to  amount  of  fees 1545 

arbitrators 1454 

commission  on  sale  of  real  property 1546 

denial  for  failure  to  file  report  where  reference  terminated  therefor 470 

disbursements  on  sale  of  real  property 1546 

discovery  and  inspection,  increasing  motion  costs  to  cover 1506 

failure  to  file  report,  denial  of  fees  on  termination  of  reference  therefor 470 

including  in  bill  of  costs  as  disbursements 1518 

sale  of  real  property 1546 

under  mortgage  foreclosure 1546 

supplementary  proceedings 1545 

XII.  Registers. 

counties  of  greater  New  York 1556. 1557 

generally 1555 

I  XIII.  Sheriff. 

I                                           advertising  personal  property  attached 1558 

I                                                   real  or  personal  property  for  sale 1558 

!                                            arrest  or  other  mandate,  serving  or  executing  order  of 1558 

I                                           attachment,  levying  warrant 1558 

making  and  filing  description  or  inventory  of  property 1558 

i                                                  or  warrant  for  collection  of  money  issued  by  comptroller  or  by  county  treasurer 1558 

bonds  for  jail  liberties 1558 

caring  for  perishable  property  seised  under  execution 1558 

certificate  of  sale 1558 

required  where  judgment  satisfied  by  deposit  with  county  clerk 530 

'                                            certified  copy  of  bond  or  undertaking 1558 

daim  of  tiUe,  trial  of 104 

collection  of  fees  on  execution  against  property,  manner  of 1559 

committini^  or  discharging  person  from  prison  in  action  or  special  proceeding 1558 

•97 
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Xin.  Sheriff— Continued. 

conveyance,  drawing  and  exeoutins 1558 

copy  of  summons,  mandate  or  other  papers  served  by  him 1558 

execution,  receiving,  entering  and  searching  for  property 1558 

habeas  corpus,  bringingup  prisoner  on  writ 1558 

to  inquire  into  detention,  payment  to  complete  service 1243 

in  civil  actions  generally 1558 

including  in  bill  of  costs  as  disbursements 1518 

jurors  drawn  to  attend  writ  of  inquiry,  notifying 1558 

<  notifying,  where  sheriff  receives  annus!  salaiy 1558 

to  attend  trial  term,  notifying 1558 

mandate  requiring  him  to  put  person  in  possession  of  real  property,  executing 1558 

mileage 1558 

posting  and  publishing  notice  of  sale,  selling  and  convejring  real  property  under  Judgment .  1558 

poundage  on  attached  property 1558 

printer's  fees  for  publication  of  notice  of  sale 1558 

prisoner,  surrendering  or  receiving 1558 

replevin,  executing  requisition . .' 1558 

taxation  and  pasrment  of  fees  and  expenses 1101 

returning  mandate . . . .  1\  . . : 1558 

sheriff  jurors,  notifying *. .1558 

sheriffs  of  counties  in  greater  New  York,  increased  fees  in  certain  oases 1558 

sunmions,  serving 1558 

traveling  expenses  in  making  service  or  execution  of  mandate 1558 

undertaking,  taking 1558 

view,  attending 1558 

where  money  deposited  with  county  clerk 530 

XTV.  Stenographers. 

copy  of  testimony  or  other  proceedings  in  action  in  court  of  record 1544 

XV.  Trustees. 

apportionment  of  commissions  among  two  or  more  trustees 1548 

commissions  generally 1648 

necessaiy  expenses,  allowable 1548 

renunciation  of  provisions  for  compensation  in  trust  agreement 1548 

sole  commission  on  principal,  when  each  of  several  trustees  entitled 1548 

trust  agreement  providing  compensation,  effect 1548 

XVI.  Witnesses. 

attorney  testifying  for  client,  rifi^t  to  fees 1541 

claim  of  title,  trial  before  sheriff's  jury 104 

deposition  to  be  used  without  state 1540 

generally 1539 

including  in  bill  of  costs  as  disbursements 1518 

party  testifying  in  own  behalf  or  for  party  united  in  interest,  right  to  fees 1541 

payment  as  condition  to  granting  adjournment 1515 

Felony.    See  also  Certiorari;  Crimes  and  Criminals;  Habeas  Corpus. 

bringing  up  to  testify  where  confined  for * 418 

deposition  of  person  confined  for 207 

right  to  stipulate  for  taking  depositions  of  persons  confined  for 298 

Females.    See  Women. 

FictitioUl.    See  Name;  Unknown  Persons. 

Fidelity  company.    See  also  Bonds,  Undertakings. 

bond  or  undertaking,  justification 150 

manner  of  ^cecution 156 

surety,  fidelity  company  as  equivalent  to  two  sureties * 156 

Fiduciaries.    See  Also  Bonds;  Undertakings. 

arrest  in  action  for  money  or  property  misapplied  or  embeuled 826 

discharge  of  surety  on  bond 158 

limitation  of  actions,  recovery  of  property  held  by  fiduciary,  commencement  of  period 15 

Filing.    See  also  particular  titles. 

decision  and  papers  after  trial  of  issue  of  law  or  fact  by  court  in  another  county 185 

designation  by  resident  of  person  to  receive  summons 227 

fees  of  county  c  erk  for  filing  paper 1554 

papers (Rules  Civ.  Pr.,  16) 

.    special  rules  by  appellate  division,  power  to  make (Rules  Civ.  Pr.,  15) 

use  of  flat  file,  power  of  appellate  division  to  order (Rxiles  CiV.  Pr.,  16) 
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FinM.    See  alao  Contempt;  Penalties. 

arreet  in  actions  for 826 

bringing  action  in  name  of  people 1202 

collection,  usurper  of  office  or  franchise 1216 

coets  where  recoyeiy  in  action  by  people  less  than  fifty  dollan 1471 

sheriff  for  failure  to  execute  and  make  Kftum  on  mandate 102 

neglect  to  execute  mandate  in  special  proceedings 102 

usurper  of  office  or  franchise 1216 

FInit  Judicial  diatarict. 

motions,  to  whom  made ^ 116 

where  heard (Rules  Civ.  Pr..  63) 

term  at  which  motions  must  be  noticed  to  be  beard (Rules  Civ.  Pr..  63) 

(nders  to  show  cause  must  be  made  returnable (Rules  Civ.  Pr.,  63) 

Forcibla  entrj  and  datainor*    See  also  Summary  Proceedings  to  Dispossess. 

treble  damages  in  action  for (Real  Prop.  L.,  §  535) 

Foradoaora. 

I.  Mortgage  on  real  property  by  action. 

additional  allowance,  computation 1532 

limitation  on  amount  to  plaintiff 1514 

to  either  party ■ 1513 

to  plaintiff 1512 

method  of  computation  where  entire  debt  not  due 1512 

additional  persons  bound  by  judgment  after  filing  notice  of  pendency 988 

application  for  judgment  on  default  or  admission (Rules  Civ.  Pr.,  257) 

conveyance  as  bar  against  mortgagor  and  mortgagee,  etc 1085 

costs  where  notice  of  no  personal  claim  served  but  delfendant  unreasonably  defends 1478 

deficiencyf  judgment 1083 

description  of  property  in  judgment  for  sale (Rules  Civ.  Pr.,  259) 

dismisBftl  without  costs  on  payment  of  instalment  due 1081 

disposition  of  surplus  of  sale (Rules  C^v.  Pr.,  261) 

entering  minutes  that  mortgage  has  been  foreclosed,  fees 1554 

equi^  of  redemption,  right  to  sell  on  execution  for  mortgage  debt 710 

estate  transferred  by  sale 1085 

execution  unsatisfied  on  judgment  for  mortgage  d^bt  as  condition  to  foreclosure  of  mort- 
gage   1077 

expenses,  monoy  paid  to  pay  or  redeem  property  from  taxes,  etc 1087 

extension  of  time  within  which  officer  making  sale  must  report 1088 

fees  and  compensation  of  referee 1546 

of  county  clerks  of  greater  New  York  and  Westchester  county  for  affixing  and  index* 

ing  notice  of  foreclosure i 1557 

investment  of  surplus  after  paying  instalment  due 1086 

three  months (Ryles  Civ.  Pr.,  261) 

judgment,  entry  in  county  where  property  situated 500 

for  sale,  description  of  property  in (Rules  Civ.  Pr.,  259) 

direction  as  to  disposition  of  proceeds. (Rules  Civ.  Ft.,  259) 

of  sale,  contents , (Rules  Civ.  Pr.,  259) 

jurisdiction  of  county  court 67 

mortgage  and  assignment,  filing  or  recording  before  conveyance  on  sale 

(Rules  Civ.  Pr.,  266) 

debt,  leave  to  begin  action  after  final  judgment 1078 

pending  foreclosure 1078 

on  public  utilities.  Public  Service  Commission  as  proper  party  defendant 1079 

notice  of  pendency,  cancellation  on  making  deposit  or  undertaking 124 

contents  and  filing 1080 

filing 120 

proof  on  application  for  judgment  of  filing  as  required  by  law. 

(Rules  Civ.  Pr.,  258) 

order  for  sale  on  subsequent  default  where  debt  not  all  due  at  judgment 1086 

parties 1079 

pleading  complaint,  statement  as  to  whether  for  mortgage  debt  has  been  brought 

(Rules  Civ.  Pr.,  255) 
proof  required  on  application  for  judgment  on  default  or  admission .  (Rules  Civ.  Pr.,  257) 

receiver,  appointment  without  notice 975 

recovery  of  judgment  for  mortgage  debt,  condition  precedent  to  foreclosure  thereafter ....  1077 

referee,  selected  by  court (Rules  CHv.  Pr.,  265) 

reference,  infant  or  absentees  defendant,  requisite  of  order (Rules  Civ.  Pr.,  256) 

on  application  for  siirplus  money (Rules  Civ.  Pr.,  262,  263) 

default  or  admission  to  compute  amount  due  and  report  on  sale. 

(Rules  Civ.  Pr.,  256) 
report  of  officer  making  sale 1088 

sale,  voucher  for  surplus  money  as  condition  to  filing  or  confirming. 

(Rules  Civ.  Pt.,  261) 


INDEX  TO  CIVIL  PRACTICE  ACT—Rbfbhences  abb  to  SacnoNa 
Foreclosure — Continued. 

I.  Mortgage  on  real  property  by  action — Continued. 

sale,  estate  transfered  by 1086 

final  judgment  to  direct 1082 

notice  of  application  for  stay (Rules  Civ.  Pr.,  260) 

of  whole  property  where  debt  not  all  due,  disposition  of  proceeds 1066 

on  subsequent  default  where  debt  not  all  due  at  judgment ". 1086 

presentation  of  voucher  for  surplus  money  as  condition  to  filing  or  confirming  report 

(Rules  Civ.  Pr.,  261) 

where  debt  not  all  due •  •  1086 

security  required  to  stay  judgment  pending  appeal  to  court  of  appeals 508 

state  as  proper  party  defendant. 1070 

stay  of  proceeding,  when  on  payment  after  judgment 1084 

stay  of  sale,  notice  of  application  for (Rules  CHv.  Pr.,  260) 

surplus,  disposition  of (Rules  Civ.  Pr.,  261) 

application  for (Rules  (}iv.  Pr.,  262) 

costs  on  reference  on  application  for (Rules  Civ.  Pr.,  262) 

persons  to  be  notified  on  reference  on  application  for (Rules  Civ.  Pr.,  263) 

proceedings  on  reference  on  application  for (Rules  Civ.  Pr.,  263) 

reference  to  ascertain  and  report  amount  due  to  claimant (Rules  CHv.  Fk*.,  262) 

reference  to  ascertain  priority  of  several  liens (Rules  Civ.  Pr.,  262) 

when  to  be  paid  into  surrogate's  court (Rules  Civ.  Pr.,  264) 

taxes,  assessment  and  water  rates,  payment  out  of  proceeds 1087 

redemption  of  property  sold  for 1087 

time  within  which  oflicer  making  sale  must  report 1068 

trial,  place  of 183 

II.  Mortgage  on  real  property  by  advertisement. 

advertisement  of  postponed  sale (Real  Prop.  L.,  {  646 

affidavit  of  sale (Real  Prop.  L.,  H  540,  650) 

entry  of  notice  of  sale  in  county  clerk's  office (Real  Prop.  L.,  l\  549,  550) 

filing  and  recording (Real  Prop.  L.,  f  551) 

printed  copy  of  notice  of  sale  to  be  annexed  to  affidavit (Real  Prop.   L.,  {  650) 

publication  and  publishing  of  notice (Real  Prop.  L.,  H  540,  650) 

service  of  notice  of  sale (Real  Prop.  L.,  ff  540,  550) 

when  mortgage  may  be  foreclosed (Real  Prop.  L.,  f  540) 

county  clerk,  duty  to  indorse  index,  notice  of  sale (Real  Prop.  L.,  {  543) 

delivery  of  certain  affidavits  to  purchaser (Real  Prop.  L.,  §  562) 

mortgagee  or  successor  in  interest,  right  to  purchase (Real  Prop.  L.,  \  547) 

notice  of  application  for  surplus (Real  Prop.  L.,  1 559) 

notice  of  sale,  contents (Real  Prop.  L.,  §  544) 

duty  of  county  clerk  to  indorse  and  index (Real  Prop.  L.,  §  543)  ' 

filing (Real  Prop.  L..  §  641) 

how  given (Real  Prop.  I.,  §  541) 

mode  of  service (Real  Prop.  L.,  f  542) 

publication  and  posting (Real  Prop.  L.,  |  541) 

service  on  heirs  of  deceased  owner,  etc ^ (Real  Prop.  L.,  |  541) 

service  on  lienors (Real  Prop.  L.,  §  541) 

nservice  on  mortgagor  and  grantee.. . '. (Real  Prop.  L.,  1 541) 

service  on  wives  or  widows  of  mortgagor  and  grantee (Real  Prop.  L.,  §  541) 

order  for  distribution  of  surplus (Real  Prop.  L.,  §  560) 

payment  of  encumbrances  to  protect  state  interests (Pub.  Lands  L.,  f  10) 

petition  of  claimant  to  surplus (Real  Prop.  L.,  §  558) 

provisions  as  to  mortgages  to  United  States  loan  commissioner  not  affected. 

(Real  Prop.  L.,  §  563) 
provisions  as  to  surplus  not  applicable  when  letters  issued  within  two  years  before  sale. 

(Real  Prop.  L.,  f  561) 

reference  of  application  for  surplus (Real  Prop.  L.,  §  560) 

sale,  advertisement  of  postponed  sale (Real  Prop.  L.,  §  545) 

effect (Real  Prop.  L.,  §  648) 

manner  of  conducting (Real  Prop.  L.,  §  546) 

postponement  of (Real  Prop.  L.,  §  645) 

public  auction (Real  Prop.  L.,  §  546) 

separate  sale  of  distinct  parcels (Real  Prop.  L.,  |  546) 

time  and  place  of  sale (Real  Prop.  L.,  §  646) 

surplus  to  be  paid  into  supreme  court (Real  Prop.  L.,  1 557) 

taxation  of  costs  and  expenses (Real  Prop.  L.,  i  656) 

when  and  to  whom  application  for  surplus  to  be  made (Real  Prop.  L.,  1 659) 

III.  Chattel  lien. 

application  to  personal  property  lien  of  rules  governing  foreclosure  of  mortgage  on  real 
property  by  action (Rules  Civ.  Pr.,  267) 

Foreign.    See  also  Evidence. 

action  by  people  in  foreign  court  to  recover  public  funds 1224 

authentication  of  copies  of  records  and  documents  of  foreign  country  for  use  as  evidence 398 
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authetication  of  records  and  ixrooeedings  of  foreign  court,  reqtiudtes 305 

common  law  of  foreign  state,  admiaribility  of  reports  of  decided  cases  to  prove 391 

proof  by  oral  evidence v .  391 

justiceB  of  thepeaceof  adjoining  state,  authentication  of  transcript 894 

transcript  from  docket  book,  admissibility  and  e£Fect  as  evidence 394 

records  and  documents  in  public  office  of  foreign  country,  admissibility  of  authenticated 

certified  copy 398 

proceedings  of  fore'gn  court,  admissibility  and  effect  as  evidence  of  authenticated 895 

copy  attested  by  seal  of  court,  admissibility  on  oral  proof 896 

effect  of  as  evidence 397 

statutes,  proof « 391 

Foreign  OOriKxrationB.  See  Corporations. 

Forest  preMi  ve* 

penalty  for  trespass,  place  of  trial  of  action  for 184 

Foifeitaree.    See  also  Attorney  General;  Corporatiosn;  Franchises;  Penalties;  Public  Officers; 
Quo  Warranto. 
I.  In  general. 

acts  done  in  conformity  with  construction  of  statute  by  appellate  division 1177 

effect  of  dvil  practice  act  on  foreitures  incurred 1573 

II.  Actions  to  recover. 
[  1.  IngeneraL 

I                                                 forfeiture  to  people,  action  by  attorney  general  or  district  attorney 1178 

jurisdiction  of  supreme  court  and  justices  court 1178 

'                                                 part  of  forfeiture,  right  of  court,  jury  or  referee  to  award 1182 

people,  bringing  in  name  of 1202 

place  of  trial  generally 184 

where  offence  committed  on  water  in  two  counties 184 

treason,  by  attorney-general  to  recover  personal  property 1188 

2.  Private  person. 

collusive  recovery,  when  not  bar  to  action  by  common  informer 1181 

common  informer,  right  to  compromise  or  settle 1180 

maintain  in  own  name 1180 

compromise,  right  of  common  informer  to 1180 

part  of  forfeiture,  right  of  court,  jury  or  referee  to  award 1182 

right  of  person  aggrieved  to  sue 1179 

summons,  delivery  to  magistrate  with  certificate  of  service 222 

filing  with  clerk  together  with  certificate  of  service 222 

in  action  by  common  informer,  by  whom  served 222 

proof  of  service 222 

right  of  plaintiff  to  countermand  in  action  by  common  informer 222 

3.  Limitation  of  actions. 

against  director  or  stockholder  of  moneyed  corporation  or  bank 49 

common  informer 52 

people  generally 50 

where  common  informer  fails  to  prosecute  within  one  year 52 

persons  aggrieved  or  to  persons  and  people 49 

III.  Public  office. 

action  by  attorney  general 1210 

n^ndlises.     See  also  Corporations. 

action  to  determine  rights  of  two  or  more  persons  to  exercise  same 1209 

actions  by  attorney  general  for  unlawful  exercise  of  corporate  right '.  1217 

collection  of  costs  against  corporation  or  usurpers  of  franchise  of  corporation 1220 

final  judgment  in  action  by  attorney  general  for  usurping 1215,  1216 

fine  in  action  for  usurping « 1216 

jury  trial  of  right  in  action  against  usurper  of  franchise 1221 

for  unlawful  exercise  of  corporate  franchises 1221 

unlawful  exereise  of  corporate  rights,  immunity  of  witness  in  actions  for 1219 

usurper,  action  by  attorney  general  against 1208 

Fraud.    See  also  Deceit. 

accrual  of  action  within  statute  of  limitations 48 

annulment  of  marriage,  co>habitation  after  knowledge  of  fact  as  defense 1139 

fraud  as  ground 1139 

arrest  in  action  for 826 

right  to  where  foreign  judgment  recovered  for  price  of  property  obtained  by 828 

attachment  in  action  to  recover  damages  for  injury  to  person  or  property  by  reason  of  fraud  902 

defense,  necessity  for  specifically  pleading 242 

judgment  by  default  where  summons  served  without  state  or  not  personally 493 

legitimacy  of  issue  of  marriage  annulled  because  of 1135 
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limitation  of  action  to  procxue  judgment , 48 

supplementary  proqeedincs.  fact  that  answer  may  convict  witneos  of  fraud  as  exouae  for  not 

answering 791 

verification  of  answer  to  complaint  charging  fraud  afifecting  right  or  property  of  another 250 

Fraudulent  conveyaaoas. 

enforcing  judgment  against  property  conveyed  by  deceased  judgment  debtor 855 

ground  for  attachment , 903 

injunction,  when  to  issue 878 

Fraudulent  Transfer. 

answer  to  complaint  charging,  verification 25  0 

^riyoloui  pleadings.    See  also  Answer;  Complaint;  Counterclaim;  Pleadings;  Reply. 

answer  or  reply,  treating  pleading  as  nullity  or  allowing  new  pleading  (Rules  Civ.  Pr.,  104) 

costs  on  application  for  judgment 1487 

striking  frivolous  allegations  from  pleading (Rules  C^v.  Pr.,  103) 

Funeral  expenses. 

payable  from  damages  recovered  for  wrongful  death .' (Dec.  Est.  L.,  183) 

O 

Garnishment.    See  also  Attachment;  Executions. 

Iev3dng  execution  against  wages,  income,  etc.,  of  judgment  debtor 684 

Cteneral  guardians.   See  Guardians. 

General  rules  of  practice.    See  Index  to  Rules  of  Civil  Practice. 

Goepels.    See  also  Oaths  and  Affirmations;  Witnesses. 

administering  oath  by  use  of 360 

oaths  without 361 

Governor. 

public  funds,  direction  to  attorney-general  to  ocxnmence  action  to  recover 1229 

Grantor.    See  lUso  Conveyance;  Deeds;  Ejectment. 

ejectment  by  grantee  in  name  of  grantor  as  to  land-held  adversely 949 

Grants. 

action  to  vacate  grants  by  state.    See  Letters  Patent. 

Guardian.    See  also  Surrogate's  Court  Act. 

I.  In  general. 

costs  of  bond  as  necessary  expense 1549 

right  of  ward  to  maintain  action  of  waste  against  guardian (Real  Prop.  L.,  §  522) 

II.  Guardians  ad  litem. 

1.  In  general. 

application  for  appointment,  contents  of  affidavit. 203 

appointment  by  supreme  court  without  application -  207 

bond,  discharge  of  sureties : 158 

by  whom  appointed 202 

compensation,  affidavits  required  before  order  will  be  made ....  (Rules  Civ.  Pr.,  43) 

generally '. (Rules  Civ.  Pr.,  43) 

of  guardian  for  infant  defendant  who  is  not  entitled  to  money  under  judgment. 

(Rules  Civ.  Pr..  43) 

costs,  liability  for 205 

examination  into  circumstances  of  cause (Rules  Civ.  Pr.,  42) 

fees  and  compensation  of  guardian  ad  litem  and  special  guardian  appointed  by  oourt 

without  application 207 

infant,  plaintiff  attorney  or  officer  of  court,  duty  to  act  as (Rules  Civ.  Pr.,  40) 

investing  and  accounting  for  money (Rules  Civ.  Pr.,  42) 

necessity  for  appearance  in  actions  brought  by  or  against  infant  by 202 

partition  action,  by  whom  appointed. , ,  * 202 

security (Rules  Civ.  Pr.,  41) 

where  general  guardian  appointed (Rules  Civ.  Pr.,  41) 

special  guardian  ad  litem,  powers  and  duties  and  liabilities 208 

temporary  guardian  ad  litem  of  non-resident  or  absentee  infant 206 

,  tnist  company,  dispensing  with  security (Rules  Civ.  Pr.,  41) 

2.  Plaintiffs. 

application  for  appointment  by  relative  or  friend,  notice 204 

whom  made 203 
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Ouardiao— Continued.  ;..  t>  ^ 

n.  Guardians  ad  litem — Continued.  fit 

2.  Plaintiffs — Continued. 

consent  of  proposed  guardian,  acknowledging  and  filing. (Rules  Cir.  pr.»  40) 

costs,  liability  for 206 

qualifications  of  guardian (Rules  Cir.  Ft.,  40) 

trust  company,  right  to  appoint (Rufes  Civ.  Pr.,  40) 

3.  Defendant. 

absentee,  appointment  after  service  of  otder  designating  person  to  act  temporarily . . .  '  206 

power  oif  court  to  designate  temporary  guardian  ad  litem 206 

requisites  of  order  designating  temporary  guardian  ad  litem 206 

service  of  order  designating  person  to  act  as  temporary  guardian  ad  litem 206 

application,  by  whom  made  where  not  made  on  behalf  of  infant  within  twenty  days 

after  completion  of  service (Rules  Civ.  Pr.,  39) 

application  for  appointment  by  party  to  action 206 

person  other  than  infant,  notice 204 

whom  made 203 

attorney  or  officer  of  court,  duty  toaetas (Rules  Civ.  Pr.,  40) 

consent  of  proposed  guardian,  acknowledging  and  filing (Rules  C^.  Pr.,  40) 

costs,  liability  for 206 

to  plaintiff  for  securing  appointment 1604 

non-resident,  apx)ointment  after  service  of  order  designating  person  to  act 206 

power  of  court  to  designate  temporary  guardian  ad  litem 206 

requisite  of  order  designating  temporary  guardian  ad  litem 206 

service  of  order  designating  persons  to  act  as  temporary  guardian  ad  litem 206 

notice  of  application  for  appointmnet  by  person  other  than  infant 204 

qualification  of  guardian (Rules  Civ.  Pr.,  40) 

sunmions,  service  in  action  against  non-resident  or  absentee  infant 224 

trust  company,  right  to  appoint (Rules  Civ.  Pr.,  40) 

4.  Incompetent  persons. 

appointment  by  supreme  court  without  application 207 

defendant,  special  guardian  ad  litem  to  exclusion  of  committee,  appointment  of. 208 

where  interests  of  committee  adverse,  appointment  of 208 

fees  and  compensations  on  appointment  without  application 207 

ni.  Special  guardian. 

1.  In  general. 

attorney  or  officer  of  court,  duty  to  act  as (Rules  Civ.  Pr.,  40) 

compensation,  affidavits  required  before  order  will  be  made .. .  (Rules  Civ.  Pr.,  43) 

generally (Rules  Civ.  Pr.,  43) 

of  guardian  for  infant  defendant  who  is  not  entitled  to  money  or  property  under 

judgment (Rules  Civ.  Pr.,  43) 

consent  of  proposed  guardian (Rules  Civ.  Pr.,  40) 

examination  into  circumstances  of  cause (Rules  Civ.  Pr.,  42)    . 

investing  and  accounting  for  money (Rules  Civ.  Pr.,  42) 

qualifications  of  special  guardian  of  infant  or  incompetent ....  (Rules  Civ.  Pr.,  40) 
security (Rules  Civ.   Pr.,   41) 

where  general  guardian  appointed (Rules  Civ.  Pr.,  41) 

trust  company,  dispensing  with  security (Rules  Civ.  Pr.,  41) 

right  to  appoint (Rules  Civ.  Pr.,  40) 

2.  Infant.- 

appointment  by  supreme  court  without  application 207 

conveyance  of  infant's  real  property  pursuant  to  judgment  of  court,  execution 1387 

fees  and.compensation  on  appointment  by  supreme  court  without  application 207 

proceedings  to  sell  realty,  appointment  for  infant 1394 

security  of  special  guardian  appointed  for  infant 1394 

on  application  to  sell 1393 

additional  security 1395 

3.  Incompetent  person. 

appointment  by  supreme  court  without  application ....../ 207 

fees  and  compensation  on  appointment  by  supreme  court  without  application 207 

incompetent  person,  appointment  of  special  guardian  on  accounting 1381 

to  proceed  for  removal  of  committee 1380 

proceedings  to  sell  realty,  husband,  appointment  on  his  application  to  release  dower 

of  incompetent 1392 

IV.  Person  and  property. 

age  of  infant,  ascertaining  on  presentation  of  petition (Rules  Civ.  Pr.,  291) 

allowance  for  support  of  infant (Rules  C^v.  Pr.,  293) 

amount  of  personal  property,  ascertaining  on  presentation  of  petition 

(Rules  Civ.  Pr.,  291) 

annulment  of  marriage  for  force,  fraud  or  duress,  right  of  guardian 1 139 

infant  under  age  of  consent,  action  by 1133 

bond  of  general  guardian (Rules  Civ.  Pr.,  292) 

compromise  of  infant's  claim,  proceedings  on  application (Rules  Civ.  Pr.,  294) 

investment  of  principal  of  estate (Rules  Civ.  Pr.,  292) 

jadney  paid  into  court,  title  to  securities  representing 136 
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IV.  Penon  and  property — Continued. 

notice  of  presentation  of  petition  for  allowance  for  support (Rules  Cir.  Pr.,  2^) 

partition,  payment  of  infant's  share  on  giving  security 1063 

petition  for  allowance  for  support  of  infant (Rules  Civ.  Pr.,  293) 

appointment,  contents (Rules  Civ.  Pr.,  290) 

sale  of  infant's  real  property,  right  to  interest  or  income  or  proceeds  thereof 1404 

right  of  guardian  to  purchase 087 

•eourity  offered  by  guardian,  ascertaining  sufficiency (Rules  Civ.  Pr.,  291) 

support  of  infant,  allowances (Rules  Civ.  Pr.,  293) 

voluntaiy  nomination  of  guardian  by  infant  over  fourteen (Rules  Civ.  Pr.,  291) 
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Habeas  corpui  to  inquire  into  cause  of  detention.    See  also  Certiorari. 

I.  In  general. 

final  judgment,  right  of  persons  committed  or  detained  by 1231 

persons  entitled  to  writ 1230 

purpose  of  writ 1230 

restriction  on  allowance  of  writ ^ . .  1231 

United  States  Court  or  judge,  right  to  writ  where  detained  by  virtue  of  mandate 1231 

II.  Application. 

copy  of  mandate  for  detention,  duty  of  officer  to  give 1281 

courts  to  which  directed 1232 

form  and  signatiue 1232 

issuance  on  application  of  attorney-general  or  district  attorney 1233 

penalty  for  refusing  copy  of  mandate  for  detention 1281 

petition,  contents  and  verification 1234 

necessary  allegations 1234 

proof  where  application  made  to  officer  in  adjoining  county 1232 

m.  Writ. 

allowance  of  writ 1236 

assumed  name  of  officer,  stating  where  name  unknown 1240 

certiorari  as  bar  to  habeas  corpus  proceedings 1263 

in  lieu  of  habeas  corpus  where  offence  not  bailable 1261 

issuance  of  habeas  corpus  after 1263 

defect  and  form  not  reason  for  disobedience. 1240 

defendant,  who  to  be  named  as 1236 

expenses  of  person  not  officer,  statement  in  certificate  allowing  writ 1243 

form 1237 

granting  without  delay 1235 

immaterial  error  in  prisoner's  name  not  ground  for  disobedience 1240 

issuance  without  application 1241 

misnomer  of  peraons  to  whom  directed  not  ground  for  disobedience •  1240 

name  of  office,  designating  custodians  by  as  sufficient 1240 

penalty  for  refusal  to  grant  writ  on  proper  petition 1235 

people,  issuance  in  behalf  of 1236 

private  persons,  necessity  that  writ  show  issuance  upon  relation  of 1236 

seal  of  court ' 1236 

where  allowed  by  judge  out  of  court 1236 

where  returnable  before  judge  out  of  court  or  body  other  than  court  of  record 1236 

subscription  and  indorsement (Rules  Civ.  Pr.,  13) 

Sunday,  right  to  issue  on 1235 

IV.  Service  and  return. 

applicability  of  provisions  to  all  common  law  writs 1282 

attachment  against  officer  for  disobedience  of  writ 1248 

committment  of  sheriff  for  disobedience  of  writ 1248 

confinement  of  officer  for  disobedience  of  writ,  nature  of 1248 

contents 1246 

disobedience  of  writ,  punishment 1248 

expenses  of  person  not  officer,  payment  to  complete  service 1243 

fees  and  undertakings  to  complete  service 1243 

where  application  made  by  attorney  general  or  district  attorney,  necessity  to  com- 
plete service 1243 

fees  of  sheriff  for  bringing  up  prisoner 1558 

payment  or  tender  on  service 1242 

obedience  to  writ  and  return 1244 

person  served  to  obey  whether  named  in  writ  or  not 1244 

persons  on  whom  served  deemed  person  to  whom  directed  though  wrong  name  used. , . .  1240 

who  may  serve 1243 

producing  body  of  prisoner 1246 

return  where  prisoner  brought  up  on  warrant 1272 

returnable  forthwith  or  on  future  day,  right  to  make •• 1239 
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rv.  Service  and  return — Continued. 

service  by  affixing  to  outside  of  buildins  where  prisoner  detained 1242 

of  writ 1242 

on  Sunday 1242 

where  defendant  conceals  himself 1242 

where  officer  cannot  be  found 1242 

signing  and  verifying 1245 

state  institution,  addressed  to  official  of,  where  returnable 1239 

Sunday,  service  on 1242 

time  and  place  for  return  when  made  returnable  on  day  certain 1244 

when  made  returnable  forthwith 1244 

to  whom  returnable  where  application  made  to  supreme  court  or  justice  in  county  where 

prisoner  not  confined 1239 

under  officer,  service  where  defendant  not  found 1242 

undertaking  to  complete  service 1248 

when  returnable 1239 

V.  Appeal. 

appeal  before  bail  given 1274 

bail,  form  contents  and  execution  of  recognisance 1277 

on  appeal,  fixing 1276 

valid  for  adjourned  terms 1280 

court  of  appeals,  admitting  prisoner  to  bail 1278 

custody  of  prisoner  pending  bail 1279 

orders  appealable 1274 

people  from  order  discharging  prisoner 1275 

stay  of  discharge  of  prisoner,  appeal  by  people  as 1274 

VI.  Kemand  and  discharge. 

bail,  discharge  where  committant  irregular 1255 

civil  cases,  when  prisoner  may  be  discharged 1253 

committant  on  remand  to  another  officer,  when 1256 

discharge  where  unlawfully  imprisoned  or  restrained 1262 

discharging  prisoiier  on  return  where  lawful  cause  for  detention  not  shown 1251 

district  attorney,  notice  before  order  for  discharge  made. 1258 

enforcement  of  order,  manner  of 1267 

irregular  committant,  discharge  on  bail 1255 

liability  to  prisoner  for  disobedience  of  final  order  for  discharge 1267 

notice  before  order  for  discharge  made,  to  whom  given 1258 

penalty  for  illegally  re-committing  discharged  prisoner 1269 

re-imprisonment  of  prisoner  for  same  cause,  when 1269 

remand  of  prisoner  not  entitled  to  discharge 1256 

where  bail  not  given 1256 

remanding  prisoner  lawfully  detained 1252 

time  for  serving  notice  before  order  for  discharge  made 1258 

VII.  Production  of  prisoner. 

assistance  in  execution  of  writ  where  warrant  of  attachment  or  precept  issued 1250 

body  of  prisoner,  producing  on  return 1246 

concealing  prisoner  to  avoid  writ  as  misdemeanor 1270 

execution  of  warrant  to  bring  up  prisoner 1272 

misdemeanor,  concealing  prisoner  to  avoid  writ 1270 

precept  to  bring  up  prisoner  on  disobedience  of  writ 1249 

proceedings  on  warrant  to  arrest  for  unlawfully  confining 1273 

return  where  prisoner  brought  up  on  warrant 1272 

sickness  of  prisoner  as  excusing  production 1246 

warrant  to  arrest  for  unlawfully  confining 1271 

bring  up  prisoner  before  writ  issued 1271 

VIII.  Hearing. 

amendment,  rule  governing 1268 

answer  to  return  and  proceedings  thereupon 1259 

appearance  of  parties  by  attorney 1247 

attorney  for  relator,  when  deemed  attorney  ior  people 1247 

certiorari  issued  in  lieu  of  habeas  corpus,  proceedings  on  return 1261 

controverted  return,  summary  hearing 1259 

custody  of  prisoner  pending  proceedings 1257 

discharge  of  prisoner  where  lawful  cause  for  imprisonment  not  shown 1251 

dismissing  proceedings  where  detention  lawful 1262 

final  order  defined 1268 

in  insanity  proceedings,  effect  as  evidence 1262 

intermediate  orders,  rules  governing 1268 

motions,  rules  governing 1268 

power  of  court  to  inquire  into  legality  or  justice  of  mandate,  judgment,  etc 1254 

proceedings  on  return 1251 

remanding  prisoner  lawfully  detained 1252 

return,  proceedings  on 1251 

flick  prisoner,  proceedings  same  as  in  certiorari 1260 
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application,  contents  and  verification (Rules  Civ.  Pr.,  103) 

contents  where  made  by  attorney  general  \>t  district  attorney (Rules  Civ.  Pr.,  163) 

sheriff's  fees  for  brinipng  up  prisoner 1558 

subscription  and  indorsement  of  writ (Rules  Civ.  Pr.,  13) 

Habitual  drunkards.    See  also  Incompetent  Persons. 

I.  In  general. 

arbitration,  as  party  to 1448 

bond  to  protect  interest  in  actions  or  proceedings 154 

action  on 164 

^'     ,  incompetent  persons  as  including  habitual  drunkards 1356 

*'  .  jurisdiction  of  coimty  court  over  person  and  property 67 

if  over  custody  of  person  find  care  of  property 1356 

^:  preservation  of  property  and  payment  of  debts  and  maintenance 1357 

^  reversionary  estate  to  be  included  in  sale  of  incompetent's  prior  estate  or  right,  when 1399 

^  specific  performance  of  contract  executed  prior  to  incompetency 1384 

of  ancestor 1384 

will  or  conveyance  prohibiting  sale  of  real  property,  effect 1400 

II.  Appearance  and  service. 

>  guardians  ad  litem,  appointment  by  supreme  court  without  i^splication 207 

I    .  special  guardian,  appointment  by  supreme  court  without  application 207 

p.  sunmions,  personal  service,  how  made 225 

service  by  publication  where  complete  personal  service  cannot  be  made 232 

^;  /  directing  delivery  to  persons  designated  where  committee  adverse  or  unfit 226 

r  duty  of  person  designated  to  receive (Rules  Civ.  Pr.,  44) 

\  compensation  of  person  designated  to  receive (Rules  Civ.  Pr.,  44) 

y  III.  Special  guardian  ad  litem  of  defendant. 

!"                                 appointment  where  committee  has  adverse  interests  or  is  not  fit  person  to  protect  defend- 
ant  , 208 

effect  of  appointment  on  rights  and  duties  of  committee 208 

powers  and  liabilities 208 

rV.  Sale  of  real  property.    See  also  Real  Property. 

conveyance  by  committee  pursuant  to  judgment  of  court,  execution 1387 

or  real  property,  compelling 1385, 1386 

debts,  pasnnent  without  preference 1406 

disposition  of  proceeds  generally  and  accounting 1403 

on  death 1408 

disposition  of  real  property (Rules  Civ.  Pr.,  295-300) 

effect  of  deed,  mortgage,  release,  or  lease 1401 

execution  of  deed  mortgage,  etc.,  on  final  order  to  sell  real  property 1397 

final  order  on  application 1396 

free  from  prior  right  or  estate 1398 

inchoate  right  of  dower,  application  for  release 1392 

proceeds  as  real  property 1402 

reference  to  inqiiire  into  application 1395 

report  and  confirmation  of  agreement  and  conveyance  on  final  order  to  sell  real  estate 1397 

security  on  application  to  sell  realty 1393 

when  may  be  ordered 1388 

Hand  writing.  ^ 

comparison  of  genuine  and  disputed  for  purpose  of  proving  instrument 332 

Health,  board  of. 

acts,  ordinances,  resolutions,  etc.,  proof 388 

preferences  in  trial  of  action  by  or  against 138 

Heirs. 

I.  In  general. 

appeal,  substitution  of  heir  for  deceased  adverse  party 557 

arrest,  privilege  from 831 

devisee,  appeal  from  judgment  against  testator,  extension  of  time 99 

execution  against  property  in  hands  of,  requisites 646 

extension  of  time  to  set  aside  or  appeal  from  judgment  against  ancestor 99 

levy  on  real  property  under  judgment  for  money  against  decedent  after  expiration  of 

lien 612 

redemption  of  real  property  of  intestate  sold  under  execution 725 

setting  aside  judgment  against  decedent,  right  of  heir  to  make  motion 523 

II.  Partition. 

dismissal  of  proceedings  where  unknown  heirs  appear  at  inquiry 1068 

distribution  to  known  heirs  of  ancestor  of  unknown  heirs 1069 

•-  inquiiy  as  to  unknown  heirs,  etc.,  service  of  notice  of  hearing 1067 

judicial  inquiry  as  to  unknown  heirs  with  reference  to  disposition  of  unclaimed  pro- 
ceeds   1066 
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Heixi — Continued. 

II.  Partition — Continued. 

presumption  of  deftth  of  unknown  hein  after  twenty-five  yean 1066 

right  to  oommenoe  and  neceosary  aliegationa  of  complaint 1015 

Hainhip. 

recital  in  conveyance  as  presumptive  evidence 379 

HifhwS9S.    See  Condemnation  Proceedings. 

Bbmestead. 

I.  In  general. 

creditor's  action  to  reach  surplus  over  one  thousand  dollars 676 

designation,  how  executed 672 

of  married  woman's  homestead 673 

recording 672 

investment  of  exempt  proceeds  of  sale  in  judgment  creditor's  action  where  debtor  dies  after 

sale 677 

lien  of  judgment  as  attaching  to  surplus  over  one  thousand  dollars 676 

married  woman 673 

marshaling  proceeds  on  sale  in  judgment  creditor's  action 677 

sale  in  judgment  creditor's  action  where  value  exceeds  one  thousand  dollars 677 

II.  Exemption. 

after  owner's  death 674 

aasessment,  exemption  from 671 

designation  of  property  as  exempt 672 

exceeding  one  thousand  doUan  in  value 676 

execution,  from 671 

married  woman's  homestead  from  execution 673 

proceeds  of  sale  in  judgment  creditor's  action 677 

property  purchased  with  exempt  proceeds  of  sale  in  judgment  creditor's  action  as  exempt. .  677 

purchase  money,  exemption  from  execution  for 671 

suspension  of  occupation  as  affecting  right  to  exemption 675 

taxes,  exemptions  from 671 

termination  of  exemption  after  owner's  death 674 

value  of  homestead  exempt  from  execution 671 

H(Nf>itaL 

application  for  appointment  of  committee  of  incompetent  confined  to  state  institution.    See 
Incompetent  Person. 

books  and  records,  transcript  as  compliance  with  subpoena  to  produce  books 412 

physicians  and  nurses,  attendance  at  trial  of  personal  injury  action  though  depositions  taken. . .  354 

reference  to  take  depositions  of  physician  or  nurse  in  personal  injury  action 354 

testimony  of  physician  or  nurse  in  personal  injury  action  as  to  Information  acquired  at 354 

transcript  of  books  and  records  as  evidence 412 

HouBeholder. 

exemption  of  personal  property  from  execution 665 

surety  on  bond  or  undertaking 853 

Huiband  and  wife.    See  also  Divorce;  Marriage;  Married  Women;  Separation. 

action  by  or  against  wife,  husband  as  neceasary  or  proper  party 200 

competency  of  spouse  of  party  to  action  as  witness 346 

confidential  communications,  ri^t  of  spouse  to  disclose 349 

exempt  property,  mortgage  of 678 

release  to  husband  of  inchoate  right  of  dower  in  partition 1054 

waiver  of  privilege  as  to  confidattal  communication 349 

wife,  competency  as  witness  in  action  for  criminal  conversation 349 

witnesses,  competency  of  spouse  as 346 

i 

i 

I 

Idiots.    See  also  Incompetent  Persons;  Sale  of  Real  Property. 
I.  In  geneial. 

I                                  '    arbitration,  as  party  to 1448 

effect  of  appointment  of  conmiittee  of  party 1465 

arrest,  discharge  from  as  discretionary 830 

bond  to  protect  interest  in  action  or  proceedings 154 

I  action  on 154 

I                                       inchoate  right  of  dower,  application  for  release 1382 

incompetent  persons  as  including  idiots 1356 

I                                       jurisdiction  of  county  court  over  person  and  property 67 

I                                              over  custody  of  person  and  care  of  property 1356 

preservation  of  property  and  payment  of  debts  and  maintenance 1357 


TT--- 
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Idiots — Continued. 

II.  Appearance  and  service. 

guardians  ad  litem,  appointment  by  supreme  court  without  application 207 

special  guardian,  apix>intment  by  supreme  court  without  application 207 

summons,  personal  service,  how  made , 225 

service  by  publication  where  complete  personal  service  cannot  be  made 282 

where  committee  adverse  or  unfit 226 

III.  Special  guardian  ad  litem  of  defendant. 

appointment  where  committee's  interest  is  adverse  or  is  not  fit  person  to  protect  defendant  906 

effect  of  appointment  on  rights  and  duties  of  committee 208 

powers  and  liabilities 206 

IV.  Sale  of  real  property.    See  also  Real  Property. 

debts,  payment  without  preference 1400 

disposition  of  proceeds  generally  and  accounting 1403 

on  death 1408 

execution  of  deeds,  mortgage,  etc.,  on  final  order  to  sell  real  property 1307 

final  order  on  application  to  sell 1306 

free  from  prior  right  or  estate 1398 

proceeds  of  sale  as  real  property 1402 

reference  to  inquire  into  application 1395 

report  and  confirmation  of  agreement  and  of  conveyance  on  final  order  to  sell  real  estate  • .  1397 

reversionary  estate  to  be  included  in  sale  of  idiot's  prior  right  or  estate,  when 1399 

security  of  committee  or  special  guardian  on  application  to  sell  real  property 1393 

additionaJ  security 1395 

will  or  conveyance  prohibiting  sale  of  real  property,  efifect 1400 

V.  Action  to  compel  conveyance  by. 

conveyance  by  committee  pursuant  to  judgment,  execution 1387 

specific  perfonoanoe  of  contract  executed  prior  to  incomi>etency 1384 

of  ancestor 1384 

when  action  may  be  maintained 1385,  1386 

VI.  Annulment  of  marriage. 

dismisssal  of  complaint  in  action  by  next  friend 1145 

idiocy  of  either  party 1136 

legitimacy  of  issue 1135 

next  friend,  right  to  maintain  action 1138 

order  allowing  next  friend  to  sue,  motion  to  vacate 1144 

time  within  which  action  must  be  brought , .  1136 

next  friend  may  maintain  action 1188 

who  may  maintain  action 1136 


Imbocilo.    See  also  Incompetent  Persons. 

incompetent  persons  as  including  imbeciles 1356 

jurisdiction  of  county  court  over  person  and  property 67 

over  custody  of  person  and  care  of  property 1356 

preservation  of  property  and  payment  of  debts  and  maintenance 1357 

Impertinoncy.    See  also  Answer;  Complaint;  Counterclaim;  Pleadings;  Reply. 

striking  impertinent  allegations  from  pleadings (Rules  Civ.  Pr.,  103) 

Imprisonment.    See  also  Crimes  and  Criminals;  Execution;  Habeas  Corpus;  Jail  Liberties. 

fees  of  sheriff  for  bringing  up  prisoner  on  habeas  corpus 1658 

for  committing  or  discharging  civil  prisoner 1558 

on  surrendering  prisoner  or  receiving  prisoner  surrendered 1558 

papers  served  on  sheriff  or  jailor  or  left  with  him,  duty  to  deliver  to  prisoner 166 

personal  service  of  paper  in  action  to  which  prisoner  is  party,  permiasion  to  serve 165 

recalcitrant  witnesses  before  referee,  arbitrator,  board,  or  conmiittee 406 

service  of  papers  on  party  in  default  who  is  confined  in  jail  for  want  of  bail 163 

person  in  prison 165 

Improvement. 

ejectment,  allowance  to  defendant  for 1011 

Incest. 

legitimacy  of  child  of  marriage  annulled  as  incestuous 1135 

Income. 

included  in  tenn  "property  " 974 


Incompetent  persons.    See  also  Habitual  Drunkards;  Idiots;  Lunatics;  Sale  of  Real  Property. 
I.  In  general. 

arbitration,  as  party  to 1448 

bond  to  protect  interest  in  actions  or  proceedings 154 

action  on 151 

conveyance  of  real  property,  compelling 1385, 1386, 1387 


INDEX  TO  CIVIL  PRACTICE  ACT— Rbfbrsncbb  abb  to  Sscnoini 
Incompetent  persons — Ckmtinued. 

I.  In  general — Continued. 

definition 1866 

defldgnation  of  incompetents  after  committee  appointed (Rules  Civ.  Pr.,  285) 

validity  of  conveyance  or  incumbrance  executed  prior  to  commencement  of  proceedings 

for  appointment  of  committee 1361 

n.  Service  and  appearance. 

guardians  ad  litem,  appointment  by  supreme  court  without  application 207 

special  guardian  ad  litem  of  defendant,  appointment  to  ezdusion  of  committee  whose 

interest  is  adverse 208 

powers  and  liabilities 208 

q>ecial  guardians,  appointment  by  supreme  court  without  application 207 

summons,  personal  service,  how  made 225 

service  by  publication  where  complete  personal  service  cannot  be  ^ade 232 

where  committee  adverse  or  unfit 226 

defendant  not  judicially  declared  incompetent 226 

in*  Jurisdictbn  of  court. 

concurrent  jurisdiction  of  supreme  and  county  court 1356 

county  court,  concurrent  jurisdiction  with  supreme  court  over  persons  and  property 67 

exclusive  jurisdiction  in  court  first  exercising 1356 

exercising  jurisdiction  by  means  of  committee 1358 

jurisdiction  of  county  court  over  persons  and  property 67 

method  of  exercising  jurisdiction 1358 

payment  of  debts,  maintenance  and  education  but  of  property 1357 

person  and  property  of  incompetent  person  generally 1356 

preservation  of  property 1357 

specific  performance  of  contract  made  before  incompetency 1384 

by  ancestor  of  incompetent 1384 

IV.  Appointment  of  committee. 

1.  In  general. 

costs  and  disbursements  on  dismissal  of  petition 1373 

where  committee  appointed 1373 

expenses  where  application  made  by  overseer  of  the  poor 1350 

foreign  committee,  when  may  be  appointed  of  property  of  non-resident 1363 

injimction  against  alienation  of  property  acquired  from  incompetent,  granting  and 

continuance 1362 

notice  of  execution  of  commission  to  persons  enjoined 1362 

notice  of  pendency  of  proceedings,  filing,  etc 1361 

persons  bound  by  proceedings  after  filing 1361 

right  of  committee  to  enter  upon  duties  before  giving  security 1375 

jury  to  overreach  conves^ance  or  incumbrance  made  prior  to  filing  notice  of  pen- 
dency    1361 

same  person  as  committee  of  property  and  persons,  right  of  court  to  api>oint ........   1358 

security  by  committee  of  persons  or  property 1375 

2.  Application. 

adjournment  of  hearing  where  proper  notice  not  given 1360 

constructive  notice,  when  arises  from  pendency  of  proceedings 1361 

contents  of  i>etition (Rules  Civ.  Pr.,  287) 

designation  of  incompetents  in (Rules  Civ.  Pr.,  285) 

how  made : 1359 

notice  of  presentation  of  petition,  how  given 1360 

to  whom  given 1360 

when  may  be  dispensed  with 1360 

overseer  of  poor,  when  must  apply  for  appointment 1350 

verification  of  petition (Rules  Civ.  Pr.,  287) 

where  to  be  presented (Rules  Civ.  Pr.,  286) 

who  may  apply 1359 

3.  Incompetent  confined  to  state  institution. 

applicability  of  provision  as  to  alleged  incompetents 1374 

costs  on  appointment  of  committee 1374 

denial  of  application  to  set  aside  appointment 1374 

court  to  which  petition  presented 1374 

notice  of  presentation  of  petition,  to  whom  given  and  manner 1374 

petition  by  ofiloer  of  institution 1374 

contents 1374 

proceedings  on  presentation  of  petition 1374 

verification  of  petition 1374 

4.  Inquisition  before  commissioners. 

adjournment  of  proceedings  to  punish  defaulting  juror 1366 

commission,  contents  of 1365 

compelling  attendance  before  commission 1366 

compensation  of  commissioners (Rules  Civ.  Pr.,  288) 

how  fixed  and  paid 1369 

compensation  of  jurors,  amount  and  payment 1369 

sheriff,  by  whom  paid : 1369 
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INDEX  TO  CIVIL  PRACTICE  ACT— Refkebnces  are  to  Sechons 
Iheompetent  personB — Continued. 

IV.  Appointment  of  committee — Continued. 

4.  Inquisition  before  commissioners — Continued. 

contempt,  light  of  commissioner  to  punish  for 1866 

costs  and  expenses,  when  not  to  be  paid  without  order  of  court 

(Rules  Civ.  Pr.,  288) 

disagreement  of  jurors,  proceedings  on 1367 

expenses  of  commisssion 1369 

finHingg  by  juzy,  number  that  must  cimicuit. 1367 

hearing  before  commissioners 1366 

jury,  procuring 1366 

lunacy,  admissibility  of  evidence  as  to  acts,  etc.,  more  than  two  years  before  heazing . .  1371 

limitation  of  inquiry  to  tune  thereof 1371 

matters  inquired  into  by  commissioners 1365 

oaths,  power  of  commissioners  to  administer 1367 

order  for  commission 1364 

power  and  authority  of  commissioners  as  to  proceedings  upon  hearing 1367 

proceedings  upon  hearii]g 1367 

return  and  filing  of  inquisition  and  commission 1368 

sheriff  to  whom  precept  for  jury  issued 1366 

sheriff's  fees  for  notifying  jurors 1558 

signing  inquisition  and  annexing  to  commission 1368 

sunmioning  and  impanelling  jury 1366 

/. .  talesman,  attendance  in  place  of  juror 1366 

5.  Trial  by  jury. 

expens^,  by  whom  paid 1370 

limacy,  admissibility  of  evidence  of  acts,  etc.,  more  than  two  years  before  hearing..  1371 

,  h.  limitation  of  inquiry  to  time  thereof 1371 

f^  notice  of  trial,  to  whom  give  and  manner 1370 

i:'^  order  for  trial  at  trial  term  of  court 1364 

^  proceedings  on  trial 1370 

i.^  reference  as  to  matters  not  involved  in  question  tried  by  jury 1370 

* '  stating  questions  of  fact  to  be  tried 1370 

^  verdict  or  return  of  commission,  proceedings 1372 

s  V.  Powers  and  duties  of  committee. 


1.  In  general. 


f                                           action  in  own  name,  right  to  maintain 1377 

i                                         actions  by  and  against  committee,  security  for  costs  in  action  by,  when  discretionary .  1523 

t                                         conveyance  of  real  property  pursuant  to  judgment  of  court,  execution. ... .' 1387 

effect  of  appointment  of  special  guardian  ad  litem  to  defend  action 208 

'i                                         execution  of  conveyances,  etc.,  where  performance  of  contract  of  incompetent  decreed  1384 

^     ,                                     jurisdiction  conferred  on  court,  exerdsing 1358 

I                                         leasing  real  property 1377 

^^                                           moneys  paid  into  court,  title  to  securities  representing 135 

^ «                                         selling  or  mortgaging  property,  necessity  for  direction  of  court 1377 

2.  Sale  of  real  property.    8ee  also  Real  Property. 

f                                          account  by  persons  intrusted  with  proceeds 1403 

agreement  to  sell,  necessity  for  before  sale  made  pursuant  to  order 1397 

application,  by  whom  made 1389 

/                                          appointment  of  committee  as  prerequisite  to  granting  application 1391 

conveyance  directed  by  final  order  in  first  instance,  report  of 1397 

debts  of  incompetent,  payment  without  preference 1406 

diqxwition  of  proceeds  generally 1403 

on  death  of  incompetent 1408 

dower  of  incompetent,  application  for  release  of  inchoate 1392 

effect  of  deed,  mortgage,  release,  or  lease 1401 

execution  of  deeds,  mortgage,  etc.,  upon  confirmation  of  report  of  agreement 1397 

final  order  on  application  to  sell  realty 1396 

general  provisions (Rules  Civ.^.,  295-300) 

investment  of  proceeds  from  sale  of  dower  right  or  prior  estate  where  reversionaiy  es- 
tate included  in  sale 1399 

proceeds  of  sale  as  real  property 1402 

when  payment  may  be  made  to  father  or  mother 1403 

protection  of  inchoate  right  of  dower  where  sale  made  without  release 1409 

'^                                         Terence  on  application  for  sale 1395 

release  of  inchoate  right  of  dower,  investment  of  proceeds  for  protection 1409 

.,                                          report  of  disposition  and  investment  of  proceeds 1403 

reversionary  estate,  induding  in  sale 1399 

sale  free  from  prior  right  or  estate  of  third  persons,  consent  and  proceedings  thereon . .  1398 

release  of  prior  right  or  estate 1398 

security  of  committee  or  special  guardian  on  application 1393 

additional  security . . ' 1395 

when  real  property  may  be  sold 1388 

wiU  or  conveyance  prohibiting  sale,  effect 1400 


INDEX  Tp  CIVIL  PRACTICE  ACT— Rbfbrbncbs  are  to  Sbctions 
Incompetent  penonB — Continued. 

v.  Powen  &nd  duties — Continued. 

3.  Partition  by  agreement. 

consent  to  accept  gross  sum , 1052 

application  by  guardian  or  committee  for  authority (Real  Prop.  L.,  S  590) 

authority  to  guardian  or  committee  to  execute  releases (Real  Prop.  L.,  f  592) 

contents  of  petition (Real  Prop.  L.,  I  591) 

court  may  authorize  partition (Real  Prop.  L.,  S  592) 

effect  of  releases (Real  Prop.  L.,  $  593) 

notice  of  application (Real  Prop.  L.,  §  591) 

notice  of  application  to  superintendent  of  state  institution  . . .  (Real  Prop.  L.,  S  590) 

4.  Actions  by  and  against  incompetent. 

arbitration,  proceedings  where  committee  appointed  after  award  filed  or  delivered.  1465 

preference  where  committee  sole  party  plaintiff  or  defendant 138 

securities  representing  money  paid  into  court,  action  on 135 

testimony  at  former  trial  as  to  personal  transactions  with  party  since  become  insane, 

admissibility  of 348 

special  guardian  ad  litem,  appointment  to  exclusion  of  committee 208 

summons,  duty  of  person  designated  to  receive (Rules  Civ.  Pr.,  |  44) 

compensation  of  person  designated  to  receive (Rules  Civ.  Pr.,  §  44) 

VI.  Removal  of  committee. 

control  of  court  over  cooamittee 1377 

costs  of  proceedings,  by  whom  paid 1380 

death  of  incompetent  as  terminating  power  of  conmiittee 1383 

disposition  of  property 1383 

discharge  of  committee  on  recovery  of  incompetent 1382 

failure  to  file  annual  account  inventory,  etc.,  pursuant  to  order  of  court 1380 

filling  vacancy  on  death,  removal  or  resignation 1377 

power  of  judge  to  remove • 1380 

removal,  suspension  or  resignation 1377 

restoration  of  property  on  recovery  of  incompetent 1382 

special  guardians,  appointment  for  purpose  of  filing  petition  to  remove 1380 

VII.  Accounts  of  committee. 

annual  examination  of  accounts  and  inventories 1379 

application  of  provisions  of  Surrogate's  Court  Act 1378 

death  of  incompetent,  final  accounting  by  committee  on 1383 

notice  of  application  for  settlement  of  account 1383 

disobedience  of  order  directing  filing  of  account,  etc.,  punishment 1379 

expense  where  examination  made  by  direction  of  county  judge,  by  whom  paid 1379 

expenses,  costs  of  bond 1549 

failure  to  file  account,  inventory,  etc.,  order  directing  filing 1379 

on  order,  removal  for 1380 

filing  inventory,  account,  etc 1378 

final  account,  application  of  provision  as  to  interxqediate  accoimt ^1381 

fuller  inventory  or  accoimt,  order  directing  filing 1379 

intermediate  account,  appointment  of  special  guardian  of  incompetent 1381 

compensation  of  referee  and  special  guardian 1381 

confirmation,  proceedings  upon  motion  for 1381 

form,  contents  and  verification 1381 

notice  of  filing  and  application  for  settlement 1381 

permission  to  file t 1381 

reference  to  take,  state,  and  make  report 1381 

intermediate  and  final,  provisions  regulating 1381 

services  of  incompetent  person,  duty  to  account  for  value  of 1378 

VIII.  Compensation  of  committee. 

additional  compensation  to  committee  of  property 1376 

committee  of  person,  how  fixed  and  by  whom  paid 1376 

committee  of  property 1376 

Incumbrances. 

for  breach  of  covenant  for  purpose  of  limitations 47 

notice  of  pendency,  effect  on  subsequent 121 

Indenmitoni. 

of  sheriff  on  levy.    See  Attachment;  Execution. 

Indemnity.    See  Bonds;  Undertakings,  and  particular  titles.    . 

Index.    See  also  particular  titles. 

notice  of  pendency 122 

Infanti.    See  also  Children;  Guardians;  Sale  of  Real  Property. 
I.  In  general. 

arbitration,  as  party  to 1448 

arrest,  discharge  from  as  discretionary 830 

641 
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INDEX  TO  CIVIL  PRACTICE  ACT—Refbbbncbb  abb  ho  Sections 
,  Inf anti — Continued. 

I.  In  general — Continued. 

bond  to  protect  interest  in  action  or  proceedings 154 

^  certioiari  to  review  determination,  application  for  order 1289 

witness,  examination  before  administering  oath  to  determine  capacity 365 

'  n.  Property. 

* '  accounting  by  person  intrusted  with  proceeds  of  sale 1403 

by  whom  application  made 138& 

i ; .  compromise  of  infant's  claim,  proceedings  on  application (Rules  Civ.  Pr.,  294) 

debts,  payment  without  preference 1406 

disposition  and  distribution  of  proceeds  of  sale  of  contingent  interest  of  infant  not  in  being.  1407 

of  proceeds  of  sale  exceeding  five  hundred  dollars 1404 

of  real  property  generally 140S 

where  infant  dies  before  majority 140S 

disposition  of  real  property  of  infants (Rules  Civ.  Pr.,  295-300) 

effect  of  deed,  mortgage,  release,  or  lease  given  on  proceedings  to  sell 1401 

execution  of  deeds  mortgage,  etc.,  on  final  order  to  sell  real  property 1397 

final  order  on  application  to  sell  real  property 1306 

infant  as  ward  of  court  after  filing  petition 1390 

investment  of  principal (Rules  C^v.  Pr.,  292) 

proceeds  of  sale  of  real  property  generally 1403 

judgment  directing  sale,  entry  in  county  where  property  situated 500 

jurisdiction  of  county  court  over  sale  of 67 

non-resident  infant,  disposition  of  proceeds 1405 

proceeds  of  sale  as  real  property 1402 

f^:  when  may  be  paid  to  father  or  mother 1403 

m  purchase  of  real  property  by  guardian,  when  misdemeanor 987 

reference  to  inquire  into  application 1305 

^^  report  and  confirmation  of  agreement  and  of  conveyance  on  final  order  to  sell 1307 

I  right  of  guardian  to  interest  or  income  thereof 1404 

;  to  purchase 987 

ijr  sale  of  contingent  interest  in  real  property 1388 

special  guardian  on  application  to  sell  realty,  appointment  and  security 1394 

support  of  infants,  allowance  from  estate (Rules  Civ.  Pr.,  293) 

^; ,  when  may  be  sold 1388 

will  or  conveyance  prohibiting  sale,  effect 1400 

|:  III.  Actions  by  and  against. 

I  1.  In  general. 

1^'  annulment  of  marriage,  action  where  under  age  of  consent 1133 

V  dismissal  of  complaint  in  action  by  next  friend 1145 

arbitration,  right  to  submit  to 1448- 

arrest,  discharge  from  as  discretionary 830 

^  default  judgment,  when  may  be  taken ^.     492 

general  answer  of  infant  by  guardian  ad  litem,  necessity  for  verification 248 

guardian  ad  litems  time  after  appointment  before  judgment  by  default  against. ....  492 
limitation  of  action  to  recover  real  property,  period  of  infancy  as  part  of  time  limited .  43 
order  allowing  next  friend  to  maintain  action  to  annul  marriage,  motion  to  vacate.    1144 

poor  person,  prosecuting  as 196 

preferences  in  action  by  or  against  trustee  of  infant 138 

where  infant  sole  party  plaintiff  or  defendant 138> 

prosecuting  suit  as  poor  person 196 

right  to  sue  or  defend 201 

setting  aside  judgment  against  infant  defendant,  extension  of  time  to  move 528 

verification  of  general  answer  of  infant  by  guardian  ad  litem,  necessity  for 248 

2.  Appearance  and  service. 

application  for  appointment  of  guardian  ad  litem ' 203 

attorney,  appearance  by,  effect  on  judgment  after  verdict,  report  or  decision 109 

guardian  ad  litem,  application  for  appointment  by  relative  or  friend,  notice  of 204 

by  whom  made 203 

generaUy 203 

guardians  ad  litem,  appointment  by  supreme  court  without  application 207 

appointment  of 202 

by  whom  appointed 202 

by  whom  appointed  in  partition  suit 202 

necessity  for  appearance  by 202 

guardian  ad  litem  of  absentee  or  non-resident  infant  defendant,  service  of  summons  on    224 

guardian  ad  litem  of  infant  defendant,  notice  of  application  for  appointment 204 

notice  of  application  for  appointment  by  person  other  than  infant 204 

guardian  ad  litem  of  infant  plaintiff,  notice  of  application  for  appointment 204 

non-resident  or  absentee  infant  defendant,  service  of  summons  on  guardian  ad  litem . .     224 

time  within  which  to  appear  where  summons  served  on  guardian  ad  litem 239 

special  guardians,  appointment  by  supreme  court  without  application 207 

summons,  compensation  of  person  designated  to  receive (Rules  Civ.  Pr.,  44) 

duty  of  person  designated  to  receive (Ruks  Civ.  Pr.,  44) 

personal  service,  howmade 225 
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III.  Aotions  by  and  against — Continued.  ^|.'' 


2.  Appearance  and  service— Continued. 

summons,  service  by  publication  where  complete  personal  service  cannot  be  made. . . .     232  -^ 

service  by  publication,  requisites  of  affidavit 232 

3.  Partition. 

authority  of  surrogate,  necessity  as  condition  precedent. . . . « 1015 

consent  by  guardian  of  widow  to  accept  gross  sum 1052 

eciuatising  right  to  award,  compensation  against  infant 1078 

judgment,  redtals  in ^ 1015 

payment  or  investment  of  shore  in  proceeds  of  land  sold 1063 

proof  on  which  surrogate  bases  written  authority  to  commence  action 1015 

application  by  guardian  or  conmiittee  for  authority (Real  Prop.  L.,  1 590) 

authority  to  guardian  or  committee  to  exeeute  releases (Real  Prop.  L*,  1 502) 

contents  of  petition (Real  Piop.  L.,  |  501) 

court  may  authorise  partition (R^af.  Ptop.  L.,  1 502) 

effect  of  releases (Real  Prop.  L.,  1 503) 

notice  of  application (Real  Prop.  L.,  1 591) 

to  superintendent  of  state  institution (Real  Prop.  L.,  1 500) 

4.  Action  to  compel  conveyance. 

execution  of  conveyance  by  guardian  pursuant  to  direction  in  judgment 1387 

when  may  be  maintained 1385, 1386, 1387 

Inf  onnsr.    See  also  Common  Informer. 

action  for  penalty  or  forfeiture 1180 

collusive  recovery,  when  not  bar  to  action  by 1181 

Injunction. 

I.  In  general. 

jurisdiction,  time  of  acquiring 825 

writ  abolished  and  order  substituted 876 

joint  stock  association,  against (General  Assn.  L.,  1 10) 

II.  Order. 

appellate  division,  injunction  order  that  may  be  granted  or  continued  pending  appeal.  880 

orders  that  may  be  granted  by 880 

'             court,  power  to  grant 817 

justice  of  appellate  division,  power  to  grant  injunction  order  pending  appeal  to  appel- 
late division  or  court  of  appeals 880 

rules,  provision  as  to  who  may  grant 817 

state  officer  or  board,  by  whom  granted  where  action  brought  to  restrain  performance 

of  statutory  duty 879 

supreme  court  to  grant  where  action  brought  to  restrain  state  officer  or  board  from 

performing  statutory  duty 879 

who  may  grant 817, 879 

III.  Grounds  for. 

acts  done  by  defendant,  etc.,  to  render  judgment  ineffectual 878 

alienation  of  property  acquired  from  incompetent  person,  against 1362 

fraudulent  removal  or  disposition  of  property  by  defendant  with  intent,  etc 878 

joint  debtors,  action  to  charge  defendants  not  personally  summoned 1185 

judgment  creditor's  action,  to  restrain  transfer  or  payment, 1193 

pending  appeal  to  appellate  division  or  coturt  of  appeals  from  order  or  judgment  deny- 
ing or  vacating  injunction 880 

hearing  and  decision  of  application  made  on  notice  or  order  to  show  cause 882 

restrictions  upon  injunction  to  restrain  state  officers  or  boards 879 

right  depending  on  extrinsic  facts 878 

natiu«  of  action 877 

supplementary  proceedings,  restraining  transfer  or  interference  with  debtor's  property. .  797 

temporary  injunction,  right  to  issue  on  submitted  controversy 548 

unlawful  exercise  of  corporate  rights,  action  by  attorney  general  for 1218 

waste,  restraining  commission  i 981 

IV.  Application. 

after  answer  by  defendant,  necessity  for  notice 882 

decision  of  court  on  application  for,  when  to  be  made 823 

notice,  necessity  where  application  made  after  answer  by  defendant 882 

of  application  for  order,  necessity  for 815 

necessity  for 882 

where  injunction  sought  against  state  officer  or  board  to  restrain  statutory  duty. .  879 

petition  or  affidavit,  filing (Rules  Civ.  Pr.,  80) 

vacating  order  for  failure  to  file  petition  or  affidavit (Rules  Civ.  Pr.,  80) 

verified  answer  as  equivalent  to  affidavit  on  application  for 901 

V.  Granting  order. 

anest,  right  to  grant  injunction  order  at  same  tame  with  arrest  order 823 

codef endant,  claim  against,  granting  on 824 

costs  for  procuring  injimction  order 1504 

on  reference  to  ascertain  damages  by  reason  of  injimction 1486 
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V.  Granting  order — Continued. 

counterclaim,  granting  on 824 

final  judgment,  granting  after 818 

'granting  at  same  time  as  order  for  arrest  or  warrant  oif  attachment 823 

proof  on  application  for  order,  how  made 816 

'to  procure 881 

^»                               security 819 

"^ .'                              summons,  granting  to  accompany 818 

supplemental  pleading  in  addition  to  former  pleading,  effect  of .245 

time  order  may  be  granted / 818 

';  VI.  Order;  service;  enforcement. 

*  amendment  of  order  and  recitals  therein  to  conform  to  new  proof  produced  on  application 

to  vacate 822 

order  defined 814 

enforcing  as  court  order,  injunction  order  granted  by  judge 1 880 

recital  of  grounds 821 

servicej^enerally ., 883 

necessity  for  delivery  of  papers  on  which  order  granted 883 

on  corporation 883 

VII.  Security. 

cainoellation  of  undertaking  for  restitution 888 

deposit  in  court  of  money  as  security  on  stay  of  proceedings  after  judgment 886 

dower,  terms  of  undertaking  on  stajdng  proceedings  after  verdict  in 889 

ejectment,  terms  of  undertaking  on  stasdng  proceedings  after  verdict  in 889 

making  perpetual  injimction  staying  collection  of  judgment  where  money  paid  over  to 

,'  /                                         successful  party 888 

money  deposited  to  stay  proceedings  after  trial  and  before  judgment 885 

imdertaking  required  on  payment  over 887 

municipal  corporation,  liability  for  damages  where  security  dispensed  with 820 

nature  of 819 

necessity  as  condition  precedent  to  granting  order 819 

*:                                   new  imdertaking,  right  of  court  to  order  on  application,  to  vacate  or  modify i 900 

payment  over  of  money  deposited,  undertaking  required 887 

stay  of  proceedings  after  judgment 886 

staying  proceedings  on  ground  that  judgment,  etc.,  was  obtained  by  actual  fraud 392 

undertaking  generally,  form 893 

in  lieu  of  deposit,  right  of  court  or  judge  to  permit 891 

to  stay  proceedings  after  judgment 886 

after  trial  and  before  judgment 885 

in  action  before  trial,  terms  of 884 

VIII.  Vacating  or  modifying  order. 

amendment  of  order  to  conform  to  new  proof  produced  on  application  to  vacate 822 

application  on  notice  generally 898 

to  whom  made 898 

application  without  notice,  to  whom  made 897 

when  may  be  made 897 

decision  of  coturt  on  application  for,  when  to  be  made 823 

failure  to  file  petition  or  affidavit (Rules  Civ.  Pi.,  80) 

filing  afiidavit  of  reason  for  making  application  to  another  judge  or  justice  or  term 897 

new  proof  by  opposing  party  to  support  order  where  application  made  on  notice 82^ 

,                          to  sustain  injunction  on  motion  to  vacate  or  modify 898 

new  undertaking,  right  of  court  to  require 900 

papers  on  which  motion  heard  where  made  without  notice 822 

proof  on  hearing,  how  made 816 

on  which  application  heard  where  made  on  notice 898 

service  of  order  granted  by  another  judge  or  justice  together  with  copy  of  affidavit 897 

subsequent  application  founded  upon  insufficiency  of  complaint,  effect  of  granting  or  deny- 
ing prior  application 899 

on  proof,  effect  of  granting  or  denjdng  prior  application  founded  on  papers  on  which 

injunction  granted 899 

supplemental  pleading  in  addition  to  former  pleading,  effect  on  right  to  vacate  or  modify . .  245 

to  whom  application  made 131 

vacating  order  on  defendant  executing  proper  imdertaking,  when  court  may  direct 900 

verified  answer  as  equivalent  to  affidavit 901 

without  notice  where  injunction  granted  without  notice 897 

IX.^  Recovery  of  damages  sustained  by. 

action  on  imdertaking,  who  may  bring  after  damages  ascertained 886 

damages  sustained  by  bailor,  principal,  or  cestui  que  trust  where  bailee,  agent  or  trustee 

enjoined 895 

corporations  or  joint  stock  association  where  officer  enjoined 895 

decision  of  court,  etc.,  as  conclusive  as  to  amount 894 

manner  of  ascertaining 894 

notice  of  hearing  to  surety,  necessity  for 894 

persons  who  may  bring  actions  on  imdertaking 896 
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X.  Effect  of  stay  on  limitation. 

commencement  of  action  stayed*  period  as  part  of  tune  where 24 

executions,  time  of  stay  as  part  of  time  which  applications  for  leave  to  issue  must  be  made .  657 

within  which  execution  may  issue 657 

lien,  time  of  stay  as  part  of  period  of  Hen  of  judgment 515 

Inquisition.    See  also  Assessment  of  Damages;  Incompetent  Persons. 

application  for  new  hearing ^ (Rules  Civ.  Pr.,  222) 

counterclaim,  on  application  for  judgment  by  default  on 494 

default,  judgment,  on  application  for 490 

where  writ  of  inquiry  executed  when  granted  on  application  for  failure  to  answer 

(Rules  Civ.  Pr.,  191) 

default,  when  notice  of  writ  of  inquiry  must  be  served  on  defendant (Rules  CHv.  Pr.,  190) 

entry  of  final  judgment  for  damages  ascertained  on  application  for  judgment  by  default 490 

injunction,  to  ascertain  damages  by  reason  of 894 

juror's  fees,  amount  and  by  whom  paid 1543 

mitigation  of  damages,  admissibility  of  evidence  in 339 

replevin,  ascertaining  damages  or  value  of  property  on  default 1123 

return  to  court,  when  required 490 

review : (Rules  Civ.  Pr.,  222) 

sherifif *s  fees  for  notifying  jurors 155S 

Insane  persons.    See  Lunatics;  Incompetent  Persons;  Sale  of  Real  Property. 

Inspection.    See  also  Discovery  and  Inspection;  Physical  Examination. 
I.  In  general. 

copy  t  permission  to  take 324 

disclosure  in  aid  of  discovery,  affidavit  complying  with  or^ler  requiring 328 

document  referred  to  in  pleadings  or  affidavits,  inspection  by  notice  in  writing \ .. ,  327 

failure  to  comply  with  notice  to  produce  document  referred  to  in  pleadings,  effect 327 

notice  to  produce  Jocimients  referred  to  in  pleadings  for  inspection 327 

photograph  of  book,  permission  to  take 324 

procedure  for  obtaining  order 324 

II.  Books  and  papers. 

account,  books  of,  on  obtaining  relief  from  subpoena  duces  tecum 411 

disclosure,  affidavit  on  which  application  for  order  of  made 328 

'  application  for  order  requiring 328 

by  party  in  aid  of  discovery 328 

in  general 324 

possession  of  document  part  or  present,  disclosure  in  aid  of  discovery 328 

III.  Disobedience  of  order. 

answer,  striking  out  for  failure  to  obey  order 325 

application  for  order  to  punish  party  for  failure  to  obey 325 

complaint,  dismissal  for  refusal  to  obey  order 326 

contempt  for  refusal  to  obey  order 325 

debarring  party  from  maintaining  particular  claim  or  defense  for  refusal  to  obey  order. .  325 

dismissal  of  complaint  for  failure  to  obey  order 325 

exclusion  from  evidence  of  document  referred  to  in  pleadings  where  same  not  produced  for 

inspection  on  notice 327 

of  books,  docimients  or  other  paper  from  evidence  for  refusal  of  party  to  obey  order. . .  325 

justification  for  failure  to  produce  document  on  notice 327 

permitting  party  in  default  to  comply  with  order 325 

punishment  of  party  for  failure  to  obey  order  of 325 

reply,  striking  out  for  failure  to  obey  order 325 

striking  out  answer  or  reply  for  failure  to  obey  order 325 

part  of  causes  of  action,  defenses,  counterclaims  or  replies  for  failure  to  obey  order.  325 

Insurance. 

divorce,  right  of  guilty  party  in  life  insurance  policy  of  other 1160 

substitution  of  beneficiary  in  life  policy  for  guilty  party 1160 

Interest. 

execution,  specification  of  date  from  which  interest  may  be  computed  on  money  judgment. .  642 

judgment,  by  whom  interest  computed 480 

for  refund  as  including  interest  from  time  money  paid  out 481 

including  interest  from  time  of  verdict,  etc. 480 

of  restitution,  on 481 

generally 481 

limitation  of  actions,  payment  of  interest  as  tolling  statute 59 

money  paid  out  of  court,  interest  on 136 

redemption  of  real  property  from  execution  sale 724 

tender,  right  to  after  tender  where  plaintiff's  recovery  does  not  exceed  tender 173 
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Illtenuedl&t«  accounts.    S«e  AccounU  and  Accountiiis:  3uiT0gAte'a  Court  Act. 

Intorple&der.    Spg  also  Partica. 

action  of  interpleader ■ 286 

appIicatioD  for  order  peimittiiig  plaintiff  lo  pay  amoUDt  of  debt  into  court,  wfaeo  made  in  ac- 
tion of 286 

debtor,  when  may  l>tiiig  suit  deiDBJiding  judcment  at  inteirdeadw 2SS 

discharge  of  plaintiff  upon  payment  into  couxl 286 

judgment  in  action  of 28S 

limitation  as  to  amount  claimed  adversely 28S 

notice  of  application  l^  plaintiff  for  peimiadon  to  pity  mouey  into  court,  time  of  eervioe  in  ao- 

tion  of 286 

upon  whom  Berved 286 

order  diirctinR  payment  of  amount  of  debt  into  court,  proof  required  for 286 

plaintiff  to  pay  mouey  into  court,  requisite  and  terms 286 

pending  actioo,  application  for  order  to  substitute  or  join  adverse  claimant  as  defenduit SS7 


generally 

petition  and  affidai4t  for  order  permitting  payment  of  money  into  court  in  action  of  ■  ■ 
procedure  in  action  of 


Interrogatories.    See  Depodtiant. 

Interrantloii.    ^i?  also  Parties. 

interests  which  n-ill  entitle  persons  to  be  made  party 193 

right  of  party  nlioae  interest  is  affected  to  be  made  party 103 

IHTentory.    See  ulao  Appraisal;  Attachmeat ;  Guardians; -Surrogate's  Court  Act. 

attachment,  ninkiog  and  filing .■ 921 

incompetent  persoc.  annual  examination  of  inventory •- 1379 

Gipenae  of  eiamination  directed  by  county  judge,  by  whom  paid 1379 

filing  by  committee ,. 1378 

order  that  conimittee  file  fuller  inventory  or  supply  deficiwicy 1370 

InvoluntUT  account.    See  Accounts  and  Accounting;  Surrogate's  Court  Act. 

IrregulftritieB.    See  also  Anendment;  Defecta;  Mistaka  and  particular  titles. 

correction lOS 

disregaiding  non-pKJUdicial 105 

requisite  of  notice  or  order  to  show  cause  on  application  based  od (Rule*  Civ.  I>r..  62) 

(Ruiea  Civ.  Pr..  103) 

,    See  also  Pleading;  Trial. 

Law  and  fact. 
t.  Id  general. 

bringing  to  trial,  right  of  either  party 433 

order  of  trial  of  issues  of  law  and  fact  in  aame  action 443 

power  of  court  to  direct  order  in  wMch  issues  of  law  and  fact  aihall  be  tried 443 

separnte  (rial  of  one  or  more  issues 443 

preierrncs  in  trial  of  issues  of  law  and  fact  arising  in  same  actions 443 

trial  al  term  held  by  one  judge,  necessity  tor 432 

2.  Issue  oi  low. 
plar'e  iiE  trial  in  action  in  supreme  court 186 

when  triable  in  county  Other  than  county  in  which  action  brought 13S 

3.  Issue  of  fact. 

actions  in  whiiA  issue  of  fact  triable  by  court 427 

annullnient  of  waiver  of  jury  trial  by  refusal  of  judge  to  assent 428 

coals  f..r  trial  of  inue  of  fact 1604 

eountiTclikim,  issues 'an^ng  on,  trial  of 434 

diami^s^il  of  complaint  for  failure  to  proceed  after  iasae  joined. 

(Rules  Civ.  Fr.,  196) 

fact,  u  Ilea  arises  in  maudamua  proceedings 1381 

iacta  uiHHeby  court,  necessity  for  assent  of  judge  in  oertun  actions  on  waiver  of  jury 

,  r.ai 428 

haw-  iif  fiat  triable  by  jury  of  right  annulment  of  marriage 1143 

partitiin,  triable  by  jury 1023 

u  J. on  pleadings 1023 

place  i.f  trial  where  triable  by  court  without  jury  in  action  in  supreme  court 185 

rpniHiniog  issues  after  compulsory  reference,  trial  of 431 
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I.  Law  and  fact — Continued. 
3.  Iwue  of  facta — Continued. 

settlement  of  issues  in  divorce  action  for  trial  by  jury 1149 

'  terms  at  which  issues  of  fact  triable (Rules  Civ.  Pr.,  158) 

triable  by  jury  of  right,  adultery  in  action  for  divorce 1149 

generally 425 

trial  by  court  as  matter  of  right  on  waiver  of  jury  in  certain  actions 428 

of  issue  of  fact  generally 428 

where  not  disposed  of  by  motion 423 

waiver  of  trial  by  jury 426 

when  arising  on  answer  or  reply 422 

triable  by  court 427 

where  triable 432 

II.  Special  issues  for  trial  by  jury. 

discretionary,  when  trial  of 430 

finding  of  jury,  effect  of 429 

questions  of  fact  in  actions  not  triable  of  right 429 

not  in  issue  upon  pleading 430 

remaining  issues  after  jury  trial  of  specific  questions  not  triable  of  right,  how  tried 430 

settlement (Rules  Civ.  Pr.,  157) 

settlement  in  action  to  annul  marriage 1142 

statement  of  issues 429 

questions  of  fact  for  trial  on  appointment  of  committee  of  incompetent  persons. . . .  1370 

questions  arising  on  issues  not  triable  of  right 430 

J 

Jftils.    See  also  Imprisonment. 

duty  of  jailor  to  deliver  to  prisoner  papers  served  on  jailor  or  left  with  him  for  prisoner 105 

personal  service  of  paper  on  prisoner  in  action  to  which  he  is  party 160 

Jail  liberties. 

I.  In  general. 

commitment  for  disobedience  of  writ  of  habeas  corpus  or  certiorari  to  inquire  into  deten- 
tion, right  to 1248 

election  to  give  bail  or  bond  for  jail  liberties 848 

sheriff's  fees  for  taking  bond 1558 

prisoner  as  meaning  civil  prisoner  only (Prison  L.,  1 369-o) 

term  of  imprisonment  within (Civ.  R.  L.,  |  72) 

n.  Designation  of . 

jail  liberties  where  aew  jail  designated (Prison  L.,  1 363) 

jail  liberties  where  prisoner  is  transferred  to  another  jail (Prison  L.,  §  368) 

liberties  of  jail  where  designation  of  another  jail  made (Prison  L.,  1 367) 

manner  and  effect  of  revocation  of  designation (Prison  L.,  1 369-a) 

revocation  of  designation  of  jail  generally (Prison  L^  1 369) 

III.  When  entitled  to. 

dei>osit  of  money  in  lieu  of  undertaking 856 

waste  order,  contempt  for  violation  during  period  of  redemption 722 

ihanner  of  surrendering  prisoner (Prison  L..  1 366) 

reconmiittal  of  prisoner  for  surety's  insufficiencies (Prison  L.,  §  365) 

surrender  of  prisoner  by  surety (Prison  L.,  1 366) 

undertaking,  exoneration  of  sheriff  from  liability. (Prison  L.,  1 364) 

undertaking  for (Prison  L.,  1 364) 

undertaking,  justification  of  sureties (Prison  L.,  S  364) 

to  be  filed (Prison  L..  §  364) 

rV.  Escape.   See  also  Escape. 

application  of  money  deposited  in  lieu  of  undertaking  in  satisfaction  of  judgment ........     856 

defense  of  sheriff  in  action  for (Prison  L.,  §  369-e) 

defined (Prison  L,  §  369-b) 

service  of  simunons  in  action (Prison  L.,  §  369-d) 

sheriff's  liability  for  escape (Prison  L..  §  369-o) 

V.  Action  on  bond. 

action  for  escape  barred  by  action  on  bond. (Prison  L.,  1 369-1) 

application  for  summaiy  judgment  for  sheriff (Prison  L.,  §  369-h) 

damages  by  person  causing  confinement  of  prisoner (Prison  L.,  §  369-j) 

defenses  in  action  by  person  causing  imprisonment (Prison  L.,  S  369-m) 

judgment  against  sheriff  evidence  against  sureties (Prison  L.,  S  369-g) 

judgment  against  sheriff  for  escape  as  evidence  of  damages (Prison  L.,  §  369-j) 

return  of  prisoner  as  defense (Prison  L.,  S  369-f) 

stay  of  judgment  for  escape  pending  action  by  sheriff  on  bond (Prison  L.,  $  369-m) 

summary  judgment  for  sheriff  against  siupeties (Prison  L.,  §  369-h) 

sureties  may  make  any  defense  available  to  sheriff (Prison  L.,  §  369-0 

Joinder.   See  Parties;  Pleading. 

•47 


( 


iT^^s 


INDEX  TO  CIVIL  PRACTICE  ACT— References  are  to  Sections 
Joint  debtors. 

I.  In  general. 

confession  of  judgment  by  one  or  more 542 

partnership,  subsequent  action  against  individual  partner  not  joined  in  original  suit 1201 

satisfaction  of  judgment  after  composition 531 

II.  Procedure,  etc.,  when  all  not  served. 

1.  In  general. 

joint  property,  right  to  apply,  creditor's  action 1189 

right  to  proceed  against  those  served 1197 

service  of  summons  by  publication,  right  of  defendant  to  come  in  and  defend  after 

final  judgment 1198 

supplementary  proceedings  against  one  or  more 775 

time  within  which  person  served  by  publication  or  without  state  may  defend  after 

final  judgment 1198 

2.  Judgment. 

against  all  defendants,  effect 1198 

as  binding  on  real  property  or  chattel  real  of  defendant  not  served 1200 

docketing 1200 

evidence  against  defendant  allowed  to  defend  after  final  judgment  or  one  not  sum- 
moned   1198 

final  judgment  against  all  defendants,  right  to  take i 1197 

3.  Execution. 

against  person,  enforcement 1199 

endorsement  of  names  of  defendants  not  summoned 1199 

issuance  against  all  defendants 1199 

levy  upon  joint  property  of  those  not  served 1199 

sole  property  of  defendants  not  summoned 1199 

III.  Action  to  charge  one  not  personally  summoned. 

complaint,  necessary  allegations  and  verification 1186 

costs 1188 

counterclaims  that  may  be  interposed 1187 

defenses  pleadable 1187 

execution : 1188 

judgment,  determination  of  amount  remaining  unpaid  on  original  judgment 1188 

docketing 1188 

provisional  remedies,  action  as  one  founded  upon  contract  for  purposes  of 1185- 

right  to  maintain 118& 

supplementary  proceedings,  reaching  joint  property  in 776 

lY.  Action  on  joint  and  several  liability. 

failure  to  join  persons  jointly  liable  with  defendant  severally  liable 475 

persons  severally  liable ; L .  216 

persons  jointly  liable  as  one  person  for  purpose  of  entering  judgment  against  defendant 

severally  liable 475 

in  action  against  defendant  severally  liable 216 

Joint  stock  associations. 

deposition  by 289 

injunction,  recovery  of  damages  on  vacating  against  officer 895 

resident  of  county,  when  so  as  to  confer  jurisdiction  on  county  court 68 

substituted  service,  where  treasurer  or  president  resides  within  state 230 

summons,  service  by  publication  where  president  and  treasurer  non-resident 232 

Joint  tenants.  See  also  Partition. 

ejectment,  necessity  for  proof  of  ouster  in  action  between 1004 

right  of  one  to  maintain  to  recover  undivided  share 993 

ejectment,  separate  actions  in 99S 

action  by  one  tenant  against  another  for  proportion  of  share  or  profit . . .  (Real  Prop.  L.,  $  532) 

Judges.    See  also  County  Courts;  Courts;  Jurisdiction;  Supreme  Court;  Surrogate's  Court  Act. 

affidavits,  power  to  take 357 

continuance  of  special  proceeding  before,  power 94 

on  death,  etc 93 

courts  of  record,  change  in  judges,  effect  on  action  or  special  proceedings 79 

vacancy  or  change  in  office,  effect  on  action  or  special  proceedings 79 

death,  etc.,  of  judge  before  whom  special  proceedings  instituted,  continuance 93 

deposition,  right  to  take  testimony  before 301 

oaths,  power  to  take 357 

out  of  office,  power  of,  as  to  proceedings  had  before  him  while  in  office 79 

power  of  judges  before  whom  special  proceedings  continued 94 

return  on  proceedings  had  before  him  while  in  office,  compelling  judge  out  of  office  to  make.  79 

subpoena,  power  to  issue  in  matters  other  than  action 406 

definition (Gen.  Const.  L.,  $  26) 
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INDEX  TO  CIVIL  PRACTICE  ACT— Rbfbebncbs  abb  to  Sbctionb 

Judgment.    See  alao  Appeals. 

I.  In  general. 

arrest,  when  order  may  be  served  after  final  judgment 839 

certiorari  to  review,  judgment  as  included  within  word  "determination" 1310 

classification 472 

"decision"  defined 7 

definition 472 

form  of  judgment  generally (Rules  Civ.  Pr.,  185) 

how  pleaded (Rules  Civ.  Pr.,  95) 

interest  on , 481 

judgment  directing  refund  of  money 481 

'judgment"  as  meaning  judgment  in  civil  action 7 

'judgment  creditors  action"  defined 7 

'judgment  creditors"  defined 7 

'report"  as  meaning  referee's  report 7 

supplemental  pleadings  to  show  judgment  rendered  after  commencement  of  action  de- 
termining matters  in  controversy  in 245 

tender,  judgment  on  acceptance  of  tender s 173 

II.  Rendition  and  entry. 
1.  In  general. 

admission  of  party,  judgment  on  at  any  stage  of  action  or  appeal 476 

amendment  of  judgment  for  money  to  show  true  name  of  judgment  debtor 511 

appropriate  relief  granted  though  not  demanded Ill 

arbitration,  county  in  which  to  be  entered 1449 

co-defendant,  effect  on  plaintiff's  right  to  judgment  of  demand  by  one  defendant  for 

relief  against  another 264 

contents  generally (Rules  Civ.  Pr.,  185) 

costs,  including  in  judgment 1532 

counterclaim,  judgment  for  excess  over  plaintiff's  demand 477 

only  interposed,  judgment  on  admission  of  counterclaim 488 

declaratory  judgment,  power  of  supreme  court  to  render 473 

defendant,  *|^anting  affirmative  relief  to 474 

judgment  against  one  or  more 211 

demand  in  complaint  as  controlling  judgment  in  default  of  answer 479 

where  answer  interposed 479 

determination  between  parties  on  same  side 474 

direction  for  delivery  of  possession  of  real  property  in  judgment  allotting  parcel  or 

directing  sale 985 

entry,  what  constitutes (Rules  Civ.  Pr.,  201) 

ex  parte  application,  affidavits  as  to  previous  application (Rules  Civ.  Pr.,  61) 

fees  of  county  clerks  in  greater  New  York  and  Westchester  county  for  entering. . .  .   1557 

filing  in  clerk's  office (Rules  Civ.  Pf.,  201) 

form  of  judgment  generally (Rules  Civ.  Pr.,  185) 

informality  in  entry,  effect  on  judgment 109 

interest  from  date  of  verdict,  etc.,  as  part  of  judgment 480 

judgment  book,  duty  of  clerk (Rules  Civ.  Pr.,  201) 

on  pleadings  after  issue  joined,  motion  for (Rules  Civ.  Pr.,  112) 

jurisdiction,  statement  in  uncontested  cases (Rules  Civ.  Pr.,  185) 

motion  for  judgment,  application  for  final  judgment (Rules  Civ.  Pr.,  197) 

judgment  on (Rules  Civ.  Pr.,  196) 

new  trial,  effect  of  entry  on  right  to  make  motion  for 554 

no  issue  of  fact  remaining  to  be  tried  and  final  judgment  not  directed  on  non  suit, 

application,  to  whom  made (Rules  Civ.  Pr.,  196) 

notice  of  entry  of  judgment  on  appeal  for  purpose  of  bringing  action  on  undertaking . .     161 
-offer  by  plaintiff  to  allow  judgment  on  defendant's  counterclaim,  right  of  either  party 

to  enter 178 

of  judgment,  entiy  on  acceptance  by  plaintiff 177 

partial  judgment  in  action  on  contract  or  judgment  where  defense  applies  only  to  part 

of  plaintiff's  claim (Rules  Civ.  Pr.,  114) 

part  of  cause  of  action,  judgment  on ' 476 

parties  against  whom  judgment  may  be  given 474 

jointly  liable  as  one  party  for  purpose  of  entering  judgment  against  parties  sever- 

sily  liable 475 

plaintiff,  in  favor  of  one  or  more 209 

pleadings,  power  to  enter  judgment  on  pleadings  at  any  stage  of  proceedings 476 

power  of  court  on  application  after  decision  of  motion  for  judgment 

(Rules  Civ.  Pr.,  197) 

prospective  expenses  of  entering,  including  in  bill  of  costs 1518 

relief  consistent  with  complaint,  granting  where  answer  interposed 479 

where  there  is  no  answer 479 

sale  of  real  property,  entry  of  judgment  in  county  where  property  situated 500 

several  liability,  right  to  take  judgment  against  part  of  defendants 475 

severance  of  action  when  judgment  taken  against  part  of  defendants 475 

severally  liable,  against  defendants 474 

signing  by  clerk (Rules  Civ.  Pr.,  201) 


INDEX  TO  CIVIL  PRACTICE  ACT— References  are  to  Sections 
Judgment — Continued. 

II.  Rendition  and  entry — Continued. 

1.  In  general — Continued. 

summary  judgment  on  motion  after  striking  out  answer  on  contract  or  on  judgment 

(Rules  Civ.  Pr.,  113) 

vacation,  entering  in (Rules  Civ.  Pr.,  201) 

2.  After  death  of  party. 

before  verdict,  etc.,  rendered,  right  to  enter  judgment 47S 

death  after  accepted  offer  of  judgment 478 

verdict,  etc.,  entry  of  judgment  in  names  of  original  parties 478 

effect  of  judgment  for  sum  of  money  where  party  dies  after  verdict,  etc 47S 

lien,  judgment  where  party  dies  after  verdict,  etc.,  as 478- 

requisite  where  judgment  for  money  entered  after  death (Rules  Civ.  Pr.»  186) 

3.  Interlocutory. 

costs,  awarding  without  specifying  amount (Rules  Civ.  Pr.,  188) 

taxation  before  entry  of  final  judgment (Rules  Civ.  Pr.,  188) 

death  of  party  after,  right  to  enter  final  judgment 478 

final  judgment,  dire^on  for  settlement  by  judge  or  referee. .  (Rules  Civ.  Pr.,  188) 

when  may  be  directed  in 441 

when  may  be  had  on  motion (Rules  Civ.  Pr.,  187) 

matrimonial  action 1176 

motion  for  new  trial,  time  for  taking  exceptions  to  ruling  of  law  after  dose  of  testi- 
mony before  court  or  referee 447" 

referee,  appointment  by  judgment  or  by  court (Rules  Civ.  Pr.,  187) 

when  may  state  substance  of  final  judgment (Rules  Civ.  Pr.,  188) 

4.  Declaratory  judgment. 

costs,  discretionary (Rules  Civ.  Pr.,  214) 

jurisdiction  discretionary (Rules  Civ.  Pr.,  212) 

power  of  supreme  court  to.render 473 

prayer  for  relief (Rules  Civ.  Pr.,  211) 

procedure  to  secure  same  as  in  other  actions (Rules  Civ.  Pr.,  210) 

relief,  prayer  for (Rules  CHv.  Pr.,  211) 

trial  of  questions  of  fact  by  jury (Rules  Civ.  Pr.,  213) 

5.  On  pleading. 

defects  appearing  on  face  of  complaint  on  which  judgment  may  be  entered  dismissing. 

complaint (Rules  Civ.  Pr.,  106) 

defects  not  appearing  on  face  of  complaint,  motion  for  judgment  on  complaint  and 

aflidavit (Rules  Civ.  Pr.,  107) 

motion  for  judgment  dismissing  complaint  where  defect  does  not  appear  on  face,  time 

within  which  to  make , (Rules  Civ.  Pr.,  107) 

time  within  which  notice  of  motion  for  judgment  dismissing  complaint  must  be  served 

(Rules  Civ.  Pr..  106) 

6.  After  trial  of  issues. 

counterclaim,  judgment  for  affirmative  relief 477 

judgment  on 477 

court,  after  trial  of  whole  issue  of  fact  by (Rules  Civ.  Pr.,  108) 

exception  to  direction  that  judgment  be  entered  after  setting  aside  verdict  rendered 

subject  to  opinion  of  court 461 

general  verdict,  entry  of  judgment  in  conformity  to 495 

issue  of  fact  tried  in  anollier  county  by  court,  where  entered 185 

law  tried  in  another  county  in  actions  in  supreme  court,  where  entered 185 

judgment  after  trial  of  issues  and  determination  of  motion  for  judgment. 

(Rules  Civ.  Pr.,  196) 
last  issue  tried  by  jury,  application  for  judgment (Rules  CHv.  Pr.,  196) 

referee,  report  to  award  judgment (Rules  Civ.  Pr.,  195) 

motion  for  judgment  on  verdict  subject  to  opinion  of  court,  where  heard 49S 

new  trial  to  appellate  division  in  first  instance,  denial  of 499 

term  in  first  instance,  denial  of 499 

nonsuit,  direction  of  final  or  interlocutory  judgment 441 

opinion  of  court,  who  may  move  for  judgment  on  verdict  subject  to 495' 

referee,  after  trial  of  whole  issue  of  fact (Rules  Civ.  Pr.,  198) 

reference  to  determine  specific  questions  of  fact  and  remaining  issues  tried. 

(Rules  Civ.  Pr.,  199) 

setting  aside  verdict  made  subject  to  opinion  of  court 461' 

special  verdict,  amount  of  costs  on  motion  for  judgment  on 1509- 

who  may  move  for  judgment 496 

specific  questions  of  fact,  after  trial  by  jury (Rules  Civ.  Pr.,  194) 

verdict  subject  to  opinion  of  court,  who  may  move  for  judgment  on 49S 

7.  On  appeal. 

api>ellate  division,  duty  of  clerk  to  enter  judgment  ptirsuant  to  order  of 621 

power  to  reverse  or  affirm,  wholly  or  partly,  or  modify 68* 

court  of  appeals,  nature  of  judgment 604 

filing  of  judgment-roll  or  entry  of  order  as  sufficient  authority  for  proceedings  in  court 

below 621 


INDEX  TO  CIVIL  PRACTICE  ACT^Referencbs  abb  to  Sections 
Judgment — Continued. 

II.  Rendition  and  entry — Continued.  , 

7»  On  appeal — Continued. 

final  judffment  after  affirmance  by  appellate  diyision,  when  may  be  rendered 496 

trial  before  jury,  on  what  judgment  rendered 584 

8.  Specifio  actions. 

arbitration,  eoets,  ino  uding  in  judgment 1461 

ooimty  in  which  judgment  to  be  entered 1449 

death  of  party  after  award 1466 

entry  on  award  after  confirmation,  etc 1461 

incompetency  of  party  after  award 1466 

divorce,  alhnony  and  maintenance  and  education  of  children 1155 

modifying  judgment  for  alimony  and  maintenance 1156 

rendition  by  court  only 1174 

dower,  entry  of  judgment  in  county  where  property  situated 500 

ejectment,  grantee  in  name  of  grantor  to  recover  property  adversely  held 994 

executors  and  administrators,  costs  in  actions  against  in  representative  capacity 1499 

foreclosure,  entry  in  county  where  property  situated 500 

joint  debtors,  final  judgment  as  evidence  against  one  allowed  to  defend  or  not  sum- 
moned     1198 

when  all  not  served 1197 

mandamus,  final  order  in  mandamus  entered  as  Judgment 1332 

matrimonial  actions,  annulling,  varying  or  modifying  direction  as  to  custody  care, 

etc.,  of  children 1170 

annulment  of  marriage,  limiting  effect  of  legitimatisation 1135 

necessity  for  proof  of  facts  in  every  ease 1143 

costs  in  action  for  divorce  or  separation 1173 

default  judgment 1167 

interlocutory  judgment,  awarding  costs 1175 

provision  for  alimony  and  support 1175 

when  to  be  entered 1175 

rendition  by  court  only 1174 

partitiop,  delivery  of  possession,  direction  for  in  final  judgment 1034 

effect  upon  incumbrances  of  final  judgment  after  confirmation  of  sale 1059 

entry  in  county  where  property  situated 500 

.final  judgment  after  confirmation  of  sale,  contents  and  effect 1058 

on  report  of  commissioners 1033 

interlocutory  judgment  setting  off  shares  to  be  held  in  common  by  two  or  more 

parties 1026 

where  partial  partition  directed 1025 

recording  in  any  county  where  real  property  situated 1076 

on  behalf  of  people,  direction  for  disposition  of  proceeds  of  action  in  state  court  to  re- 
cover public  fimds 1227 

form  of  judgment 1207 

quo  warranto,  final  judgment  in  action  for  usurping  office 1215, 1216 

nature  of  judgment  where  name  of  person  entitled  alleged 1211 

replevin,  distinct  chattels  awarded  to  different  parties 1122 

finij  judgment,  what  awarded  by 1124 

III.  By  default. 

absence  of  adverse  party  at  trial 433 

account,  taking  on  application  to  court 490 

actions  in  which  judgment  may  be  entered  by  default  where  summons  served  without 

state  or  not  personally 493 

plaintiff  must  apply  to  court  for  judgment 489 

annulment  of  marriage,  necessity  for  proof  not  withstanding  default 1143 

application  for  judgment  on  failure  to  answer  where  made (Rules  Civ.  Pr.,  191) 

to  whom  made 489 

application  to  court,  actions  in  which  may  be  entered  without 485 

for  judgment,  when  necessary 489 

application,  to  whom  made  where  part  of  defendants  appear 491 

assessment  of  damages  on  application  to  court 490 

computation  by  clerk  of  amount  due  where  complaint  unverified 487 

conditions  precedent  to  rendering 1167 

cotmterdaim,  default  judgment  against  plaintiff  not  replying (Rules  Civ.  Pr.,  193) 

on  failure  to  reply  to 494 

damages,  ascertaining  on  application  for 490 

defending  after  final  judgment  on  substituted  service,  time  within  which  application 

must  be  made 217 

demand  for  notice  of  reference,  writ  of  inquiry  or  assessment  of  damages,  right  of  de- 
fendant to  serve (Rules  Civ.  Pr.,  190) 

in  complaint  as  controlling  relief  awarded 479 

entry  of  course  in  certain  actions ^ 485 

examination  of  plaintiff  on  oath  by  derk  where  complaint  not  verified 487 

filing  assessment  by  clerk  and  oral  proof 487 

finding  of  fact  in  writing,  when  not  required (Rules  Civ.  Pr.,  191) 
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Judgment— Contiiiu«d. 
III.  By  default— Continued. 

infant,  tvheu  judgment  may  b«  taken 492 

inquio'i  v^t  on  applioation  to  court 400 

inquisitioEi,  entiy  of  final  judcment  for  dtmagw  ascertained  by 490 

lost  inatrument,  proof  before  clerk 187 

miBtakes,  inadvertence,  aurprise  or  ezcusabls  neglect,  relief  from  judgment  entered 

through 108 

nalicc  of  reference,  writ  of  inquiry  or  asseamnent  at  damages,  service  on  defendant  on  de- 
mand   (RiOee  Civ.  Pr.,  190) 

to  deiendant  on  application  to  court  for  judgment  on  default  in  pleading. 

(Rules  Civ.  Pr.,  190) 
pnrt  of  dniendanta  who  have  default^  in  appearance  or  pleading,  against 

(Rulea  Civ.  Pr.,  193) 

perBonol  lervicc  not  made,  where 493 

proceedings  on  applioation  for  default  judgment  where  service  without  state  or  not  person- 
slly (Rules  Civ.  Pr.,  192) 

to  court ,. .,     490 

proof  □□  ^plication  for  default  judgment  where  service  without  state  or  not  person^y. 

(Rules  Civ.  Pi.,  192) 

to  be  filed  on  application  to  court  on  default (Rules  Civ.  Pr.,  189) 

with  clerk  by  plaintiff .  .i 486 

reference  on  application  to  court 490 

when  final  judgment  may  be  entered  on  report  of  referee .' 490 

where  executed (Rules  Civ.  Pr.,  191) 

relief  graated  as  controlled  by  demand  in  complaint 479 

nheie  taken  througli  mistake,  inadvertence,  surprise  or  excusable  neglect 108 

reple^nn,  ascertedning  damages  or  value  of  chattel 1123 

restitution  where  defendant  permitted  to  defend  after  final  judgment 217 

ser\'ii?i'  niUiout  state,  proeoedinga  on  application (Rules  Civ.  Pr..  102) 

substiCutMl  service,  proceedings  on  application  for  judgment (Rules  Civ.  Ft.,  102) 

riRbt  to  defend  after  final  judgment 217 

BummuQf  served  without  the  state 493 

time  nittiin  which  application  for  relief  based  on  mistake,  etc..  must  be  made lOS 

UDverifieJ  complaint,  determination  of  amount  of  judgment 487 

verifi'xl  complaint,  determination  ot  amount  of  judgment 4S7 

writ  of  imjuiry  on  application  to  court 400 

where  executed (Rule*  Civ.  Pr.,  191) 

tV.  By  confession. 

continRont  liability,  to  secure 640 

county  clerk  with  whom  statement  filed 643 

court  in  7hich  judgment  must  be  entered 543 

death  of  defendant,  entry  of  judgment  thereafter 543 

docketing  and  enforcing  judgment 644 

execution,  form  where  issued  for  part  of  debt S45 

Eiicf  arive  as  debt  falls  due 545 

joint  deb'x>rs,  confession  by  part '. 542 

futr/ and  enforcement  where  part  only  confess 542 

judgiiieDl-roll,  what  constitutes 644 

manoerof  confessing  judgment. 541 

monej-  not  due 640 

statement  by  defendant,  time  and  place  of  filing 543 

'int,  entry  of  judgment  On 543 

Ic  by  defendant 641 

:utions  as  debt  falls  due 646 

verificution  of  statement  by  defendant 541 

when  raa/ be  confessed 640 

V.  Judgnienl^ioll. 

affirmiinra  by  appellate  division,  contents (Rules  Civ.  Pr.,  202) 

appcni.  ii.dgment-roU  as  part  of  papers  on 577 

ti)  c«urt  of  appeals,  opinion  of  appellate  division  as  part  of  judgment-roll  or  appeal 
papers (Rules  Civ.  Pr.,  202) 

to  supreme  court  from  inferior  court,  what  constitutes 629 

orbitruticn,  contents  aod  Qling 1462 

by  whom  prepared (Rules  Civ.  Pr.,  2)2) 

confe^sio a  of  judgment,  what  constitutes 544 

contents (Rules  av.  Pr.,  202) 

deadperson,  requisite  where  judgment  formoney  entered  after  death.(Rule8  Civ.  Pr.,  188) 

decision  ss  part  of 440 

deteinii nation  by  appellate  division,  what  constitutes  after 621 

filing (Rules  Civ.  Pr.,  202) 

informality  in  maldngup,  effect  on  judgment 100 

mandamus  proceedings,  contents 1S32 

notice  of  exception  to  ruling  upon  question  of  law  after  close  of  trial,  inserting  in  or  aimex- 

ing  t»  judgment  roll 44S 
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V.  Judgment-roll — Continued 

proceedings  subsequent  to  appeal (Rules  Civ.  Pr.,  202) 

regulations  affecting (Rules  Civ.  Pr.,  202) 

replevin,  affidavit,  requisition,  and  return  as  part 1116 

submission  of  controversy 548 

substitution  of  successor  of  officer  receiver  or  trustee,  annexing  order  to 00 

tame  of  filing,  specifying  facts (Rules  Civ.  Pr.,  202) 

VI.  Docketing. 

amendment  of  docket  kept  by  county  clerk 538 

arbitration,  judgment  entered  on  award X462 

cancellation  and  discharge  of  docket  of  judgment  upon  filing  certified  copy  of  execution 

and  return  of  satisfaction 536 

of  docket  on  clerk's  certificate 537 

correction  of  docket  after  reversal  or  modification  of  judgment  by  court  of  appeals 408 

on  reversal  or  modification  on  appeal 408 

court  of  appeals,  correction  of  docket  after  reversal  or  modification  Ji>y 408 

dead  person,  requisite  where  judgment  for  money  entered  After  death . 

(Rules  Civ.  Pr.,  186) 

docket  book,  duty  of  clerk  to  keep (Rules  Civ.  Pr.,  7) 

expenses  of  docketing,  including  in  bill  of  costs 1518 

fees  of  county  clerks  of  greater  New  York  and  Westchester  county  for  certified  trans- 
cript of  docket 1557 

filing  transcript  of  judgment 1557 

fine  adjudged  against  usurpers  of  office  or  franchise,  judgment  for 1216 

joint  debtors  where  all  not  served 1200 

lien,  effect  of  failure  to  designate  in  docket  person  against  whom  judgment  for  money 

rendered 510 

mandamus  proceedings,  filing  enrollment  before  docketing  final  order . . . .  ■ 1332 

manner  of 501 

matrimonial  action,  interiocutoiy  judgment  awarding  costs 1175 

modification  of  judgment  on  appeal,  correction  of  docket 408 

nunc  pro  tunc  in  docket  kept  by  county  clerk 538 

orders,  when  order  affecting  title  to  real  property  may  be  enrolled  and  docketed  as  Judg- 
ment  (Rules  Civ.  Pr.,  74) 

directing  payment  of  money  may  be  docketed  as  judgment . .  (Rules  Civ.  Pr.,  74) 

power  of  court  respecting  docket  kept  by  county  derk 538 

redocketing  after  determination  of  appeal  for  purpose  of  restoring  lien 519 

replevin,  final  judgment 1126 

return  of  execution  unsatisfied,  entry  on  docket 536 

reversal  of  judgment  on  appeal,  correcting  docket 408 

transcript,  duty  of  clerk  to  docket  judgment  on  filing 502 

duty  of  clerk  to  furnish 502 

of  corrected  docket  on  reversal  or  modification  on  appeal,  duty  of  clerk  to  furnish  . .  408 

usurpation  of  office  or  franchise,  judgment  for  fine 1216 

VII.  Uen. 

after  acquired  property,  judgment  for  money  as  lien  on 510 

expiration  of  ten  years,  how  acquired  and  duration  of » 512 

amended  judgment  for  money  to  show  name  of  judgment  debtor 511 

duration  of  lien 611 

continuance  of  lien  on  estate  of  deceased  debtor 656 

contribution  among  debtors,  requisites  to  preservation  of  lien  of  original  judgment 762 

between  debtors,  continuance  of  lien  of  original  judgment 761 

death,  judgment  where  party  dies  after  verdict,  etc.,  on  realty  or  chattels  real 478 

docketing  judgment  for^oney  as  necessary  to  make  lien  operative 500 

duration,  extension  where  judgment  stayed  by  injunction  or  appeal 515 

of  lien  of  judgment  for  money 510 

extension  of  duration  of  lien  for  period  enforcement  stayed  by  injunction  or  appeal 516 

failure  to  correct  docket  after  modification  or  reversal  on  appeal  as  affecting 408 

designate  by  name  in  docket  person  against  whom  Judgment  for  money  rendered «...  510 

homestead,  judgment  as  lien  on  vsJue  in  excess  of  one  thousand  doUars 676 

joint  debtors,  as  lien  on  property  of  defendant  not  served 1200 

judgment-roll,  filing  to  make  lien  of  judgment  for  money  operative 500 

land  contract,  interest  of  vendee  under  as  subject  to 513 

modification  on  appeal,  effect  of  failure  to  correct  docket 408 

order  suspending  lien  on  appeal,  requisites  and  filing 510 

time  from  which  becomes  ^ective 517 

persons  against  whom  lien  of  judgment  exist 510 

preserving  lien  of  original  judgment  for  purposes  of  contribution,  entry  on  docket  of  origi- 
nal judgment 763 

manner  of 762 

purchase  money  mortgage  as  prior  to  judgment  lien 514 

r^evin,  final  judgment 1125 

restoration  of  hen  after  determination  of  appeal 510 

reversal  on  appeal,  effect  of  failure  to  correct  docket 408 
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■utpCDBlon  of  lien  in  another  county  on  appeal,  manner  of 

OD  appeal,  time  rrom  which  onler  suqiendini  lien  becomes  eSectiv«. 

■uspanmon  on  appeal 

vendee  in  land  contract,  interest  of  as  subject  to 

VIII.  Defects  aad  irregularities. 

appelate  court  power,  to  amend  proceedings  after  judgment  to  comet  omlasums,  stc. 

default  or  neeliEence  of  officer,  parties  or  attorney,  effect  on  judgment 

defects  cured  by  judgment  after  verdict,  etc 

effect  on  judetnect  of  defect  or  irregulaiitiea  in  pleading*,  ot  appe*raoeea 

entering  judgment,  informality  in 

judgment  roll,  infonnality  in  maldng  up 

oath  of  referee,  effect  on  validity  ot  judgment  of  omission 

power  of  court  after  judgment  to  amend  proceeding*  to  correct  omisnon*,  etc 

supplying  omissions,  etc.,  and  amending  proceedings  after  judgment 

IX.  Vacating  and  setting  aside. 

death  of  party,  setting  aside  judgment  after,  who  may  make  motion 5S3 

errorof  fact,  eitenfdon  of  time  within  which  motion  may  be  made  because  of  disability 52S 

time  within  which  noUce  must  be  given S28 

by  whom  motion  may  be  made 622 

exteosbnof  time  ol  heir,  etc.,  of  deceased  party,  to  more 99 

irregularity,  when  motion  to  set  aside  judgment-roll  must  be  made 621 

notice  of  motion  to  set  aside  for  error  in  fact,  upon  whom  served 526 

how  served 527 

person  not  party,  when  may  make  motion  to  set  aside S34 

public  funds,  interlocutory  judgment  in  action  by  public  authority  other  than  people  to 

recover 1223 

remaindetman.  right  to  move  to  set  aside  for  error  of  fact 524 

separation,  judgment  for IIS5 

several  persons  entitled  to  move,  right  of  anyone  todoso S25 

time  within  which  motion  must  be  made,  artension  of  time  of  heir,  devisee  ot  penonsj 

represetitative 99 

it  of  attachment,  revival  on  vacation  of  judgment  in  favor  of  difokdant 7 


limitation  of  action,  commencement  of  new  actions  after  expiratioo  ol  period 33 

warrpAt  of  attachment,  revival  on  reversal  of  judgment  in  favor  of  driendant 7 

XI.  Restitution  on  reversal  or  vacating. 

compelling 587 

court  that  may  compel  restitution  on  reversal  or  modificatioD  oo  appeal 587 

execution  sale,  recovery  of  purchase  money  on  eviction  of  purchassr 766 

interest  on  judgment  of  restitution 4SI 

purchaser  in  good  faith,  effect  of  restitution  on  title 587 

sale  of  property,  deposit  of  purchase  price 587 

substituted  service,  defending  after  final  judgment 217 

title  to  property  sold  to  purchaser  in  good  faith,  effect  where  d^endant  is  suoosasfui  in 

defence  permitted  after  final  judgment 217 

vacating  or  setting  a«de.  on 629 

XII.  AsBgnment. 

acknowledgment  of  assignment  by  assignor 633 

assignee  tor  benefit  ot  creditors,  filing  notice  of  assignment  and  ownership  as  eqtdvaient 

to  assigiiment  of  judgment 534 

docket,  entry  of  facts  and  day  of  filing 539 

tees  fw  filing  and  entering  alignment 1664 

filing 539 

how  eieoutod 639 

receiver  of  insolvent,  filing  notice  of  appointment  as  equivalent  to  assignment  ol  judgment  534 
XIII.  Enforcement. 

stay  pending  wpeal  or  new  trial.  See  Appeals;  New  Trial. 

affirmed  or  modified  judgment  on  ivpeal.  how  enforced 497 

arbitration,  judgment  entered  on  award 1463 

attached  property,  enforcing  first  against 969 

when  enforceable  only  against 520 

attendance  required  by  terms  of  judgment,  application  ot  provisions  ot  oivH  pMOtiDe  aot 

409 


eonfeesion  by  one  or  more  joint  debtors,  against  whom  judgment  enforced 542 

manner  and  effect  of  enforcement 544 

contempt  for  failure  to  obey  certain  judgments 696 

oonveyance  on  sale  of  real  property  under,  oontents 50S 

deceased  judgment  debtor,  enforcement  against  property  fraudulently  conveyed 665 

manner  of  enforcing  judgment  against  property  ot 665 

discharge  ot  debtor  from  body  execution,  enforcement  ol  judgment  thereafter ,  T71 
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XIII.  Enforcement — Continued. 

execution,  judgmenta  enforceable  by. 504 

when  not  required  to  enforce  certain  judgments 505 

foreign  corporation,  when  judgment  enforceable  only  against  attached  property 520 

interlocutory  judgment,  when  may  be  enforced  by  contempt  proceedings 505 

judgment-roll,  right  to  enforce  judgment  before  filing 503 

judgments  that  may  be  enforced  either  by' execution  or  service  of  certified  copy 505 

levy  after  expiration  of  lien  of  judgment  for  money 512 

new  trial,  effect  of  enforcing  judgment  on  right  to  make  motion  for 554 

non-resident,  when  enforceable  against  attached  property  only 520 

notice  to  be  filed,  indexed  and  recorded  where  levy  made  after  expiration  of  lien  of  judg- 
ment for  money 512 

on  appeal,  affirmed  or  modified  judgment,  how  enforced 497 

order  requiring  sheriff  to  put  person  into  possession 985 

receiver  to  cany  judgment  into  effect 974 

sale  of  real  property  pursuant  to  judgment,  by  whom  and  how  made 506 

conveyance 506 

stay  of  enforcement  on  appeal  to  appellate  division 614 

money  judgment  on  appeal  for  more  than  thirty  days,  necessity  for  security 614 

wages,  earnings,  salary,  income,  etc.,  of  judgment  debtor,  against 684 

when  not  to  be  stayed  by  exception,  preparation  or  settlement  of  case,  or  motion  for  new 

trial (Rules   Civ.    Pr.,    203) 

XIV.  Contribution  between  debtors. 

enforcement  of  contribution  by  means  of  original  judgment 761 

entry  on  docket  to  preserve  lien  of  original  judgment 763 

preserving  lien  of  original  judgment,  manner  of 762 

XV.  Satisfaction. 

acknowledgment  of  satisfaction-piece 530 

assignee,  when  may  execute  satisfaction-piece 530 

attorney  in  fact,  requisite  where  satisfaction-piece  executed  by 530 

of  record,  when  may  execute  satisfaction-piece 530 

avoidance  of  apparent  partial  payment  of  judgment  by  return  of  execution  partly  satisfied.  45 

composition  by  joint  debtor 531 

deposit  of  amount  due  on  judgment  as  affecting  right  to  appeal  or  make  motion 530 

with  interest 530 

effect  of  entry  of  satisfaction  in  docket (Rules  Civ.  Pr.,  204) 

entry  in  docket  where  deposit  made  with  county  clerk 530 

of  satisfaction  or  partial  satisfaction  in  docket (Rules  Civ.  Pr.,  204) 

fees  of  county  clerks  of  greater  New  York  and  Westchester  county  for  filing  certificate ....  1557 

filing  and  entering  satisfaction,  fees 1554 

joint  debtor,  instrument  executed  by  creditor  releasing  as  satisfaction  pieoe 531 

pajrment  or  acknowledgment  in  part  as  overcoming  presumption  of  satisfaction 44 

to  clerk  of  amount  due 530 

presumptions  of  satisfaction  from  lapse  of  time 44 

redemption  by  creditor  of  realty  sold  on  execution 741 

satisfaction-piece,  by  whom  executed 530 

duty  of  creditor  to  execute  on  pajrment  of  judgment 532 

warrant  of  attachment,  pajonent  of  final  judgment  in  favor  of  plaintiff  as  annulling 7 

XVI.  Cancellation  and  discharge. 

cancellation  of  docket  on  clerk's  certificate 537 

deposit  of  amount  with  clerk,  cancellation  of  judgment 530 

duty  of  county  clerk  on  filing  of  satisfaction-piece 530 

judgment  in  action  in  which  injunction  order  granted  and  successful  party  has  received 

money  deposited  in  court S88 

satisfaction,  certificate  of  sheriff  where  deposit  made  with  county  clerk 530 

XVII.  Effect. 

annulment  of  marriage,  conclusiveness 1 146 

arbitration,  judgment  entered  on  award 1463 

arrest,  effect  of  recovery  of  foreign  judgment  for  same  cause  of  action 828 

value  of  property  upon  right  to  arrest  in  action  founded  on  fraud  or  deceit 828 

collusive,  when  not  bar  to  action  by  common  informer 1 181 

dismissal  of  complaint  at  close  of  plaintiff's  evidence  or  whole  evidence  as  final  determina- 
tion on  merits 482 

before  close  of  plaintiff's  case  as  bar  to  new  action 482 

dismissal  of  counterclaim  at  close  of  defendant's  evidence  or  whole  evidence  as  final  deter- 
mination on  merits 482 

ejectment,  conclusiveness  as  to  title  established  in  action  after  trial  of  iasue  of  fact 1009 

judgment  rendered  otherwise  than  upon  trial  of  issue  of  fact 1010 

judgment  affecting  title  to  or  possession  of  real  property,  persons  bound  alter  filing  notice 

of  pendency 988 

justice  of  the  peace  of  adjoining  state * 394 

partition,  final  judgment  on  report  of  commissioners 1033 

summons  served  without  state,  effect  of  judgment 483 

warrant  of  attachment,  final  judgment  in  favor  of  defendant  as  annulling 7 
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XVIII.  Actions  on. 

default  for  want  of  appearance  or  pleading  where  summons  not  served  personally 484 

how    pleaded (Rules   Civ.    Pr.,   05) 

justice  of  the  peace  of  adjoining  state,  proof  of  judgment 394 

proof  of  jurisdiction 394 

jurisdiction  of  county  court , 67 

leave  to  bring 484 

notice  of  application  for, . . .  .- 484 

limitation  of  action,  accrual  of  cause  of  action  on  judgment  of  court  not  of  record 48 

judgment  of  court  not  of  record  not  docketed  in  county  clerk's  office 48 

on  judgment  of  court  of  record  for  sum  of  money 484 

striking  out  answer  in  action  on  judgment  for  stated  sum. . . .  (Rules  Civ.  Pr.,  113) 

summary  judgment  after  striking  out  answer (Rules  Civ.  Pr.,  113) 

time  that  must  elapse  before  action  may  be  brought 484 

when  actions  may  be  brought  on  judgment  of  court  of  record  for  sum  of  money 484 

Judgment  creditors.    See  also  Creditors'  Actions;  Joint  Debtors. 

actions  by  sheriff  in  aid  of  attachment 922 

definition 7 

creditor  as  including  party  to  whom  costs  awarded  in  special  proceedings  for  purposes  of  sup- 
plementary proceedings 773 

"judgment  creditor's  action  defined 7 

definition (Gen.  Const.  L.,  \  26-a) 

Judgment  debton.    See  Execution. 

Judgment  roll.    See  Judgments. 

Judicial  settlement.    See  Accounts  and  Accounting;  Surrogate's  Court  Act. 

Jurisdiction. 

I.  In  general. 

attachment;  lack  of  jurisdict^'on  as  invalidating  warrant 911 

certiorari,  determination  of  jurisdiction  on 1304 

concurrent,  supreme  court  and  justice's  court  to  recover  forfeiture 1178 

courts  of  record 62 

divorce,  residence,  etc.,  required 1147 

incompetent  persons,  custody  of  person  and  care  of  property 135& 

judgment,  statement  of  facts  upon  which  jurisdiction  depends  in  uncontested  cases. 

(Rules  Civ.  Pr.,  185) 

justice  of  the  peace  of  adjoining  state,  proof  of  jurisdiction 394. 

lack  of  jurisdiction,  failure  to  raise  before  trial  as  waiver 279 

powers  and  jurisdiction  of  supreme  court,  continuation  of 64 

provisional  remedy  as  giving  conditional  jurisdiction  from  date  of  granting 825 

replevin,  seising  chattel  before  service  of  summons 1092 

separation,  residence,  etc.,  required 1162 

supreme  court 64 

II.  County  court. 

concurrent  jurisdiction  with  supreme  court  over  incompetent  person  and  property 67 

infant's  real  property 67 

property  of  domestic  religious  corporation 67 

limitation  of  amount 67 

Jury  and  Jurors.  See  also  Trial. 

I.  In  general. 

challenge  to  panel  array,  right  to  take  exceptions  to  determination  of 44 

sheriff-jury  to  try  claim  of  title,  how  found 103- 

notify  as  equivalent  to  summons (Gen.  Const.  L.,  \  33-a) 

defined (Gen.  Const.  L.,  \  33-a) 

trial  jury  as  equivalent  to  petit  jury (Gen.  Const.  L.,  §  53-a) 

trial  juror  as  equivalent  to  petit  juror (Gen.  Const.  L.,  \  53-a) 

n.  Special  or  struck  jury. 

actions  in  which  special  jury  may  be  struck 449 

additional  juror,  setting  aside  on  objection  of  either  party  without  challenge 449 

jurors,  number  of  peremptory  challenges  as  to 449 

I>ower  of  court  to  draw 449 

excusing  or  discharging  juror,  power  of  court 449 

formation  of  jury  for  trial 449 

manner  of  striking 449 

order  for  special  jury,  contents 449 

peremptory  challenges  as  to  additional  j\irors,  number  of 449 

trial  before  jury 449 

when  special  jury  may  be  struck 449 
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III.  Trial  by  jury. 

action  for  unlawful  exercise  or  usurpation  of  corporate  franchise 1221 

adultery,  issue  in  trial  for  divorce 1149 

annulment  of  maixiage,  when  issues  of  {blcH  to  be  tried  by  jury 1142 

continuing  trial  after  expiration  of  term 436 

disagreement  of  original  jury,  formation  of  new 463 

divorce,  issue  of  adultery 1149            J 

excluding  jurors  from  court  room  pending  argument  of  motion  or  questions  concerning  aa-  I 

mission  of  evidence (Rules  Civ.  Pr.,  164)  " 

incompetent  persons,  question  of  facts  as  to  competency 1364 

issues  of  fact,  partition 1023 

triable  by  jury  of  right 425 

mandamus,  issue  of  fact  on  alternative  order 1333 

prohibition,  question  of  facts 1349 

remaining  issues  after  compulsory  reference 431 

trial  of  specific  questions  not  triable  of  right,  how  tried 430 

specific  questions  of  fact  in  actions  not  triable  of  right 429 

when  discretionary 430 

statement  of  questions  upon  issues  triable  of  right 429 

specific  questions  of  fact  in  action  where  trial  by  jury  not  matter  of  right 430 

trial  as  continuing  until  jury  discharged 444 

usurpation  of  office,  action  triable  of  right 1221 

waiver 426 

actions  triable  of  right  by  court 42S 

annuUment  by  refusal  of  judge  to  assent 42S 

IV.  Formation  of  juiy. 
1.  In  generaL 

employee  of  .party  to  action  as  disqualified  for  favor 452 

,    favor,  persons  who  are  disqualified  for 452 

mistake  in  name  of  jurors,  effect  on  judgment  after  verdict 109 

persons  who  constitute  jury 44S 

qualification,  objection  to,  how  taken 450 

relationship  as  disqualifsdng  juror 465 

of  juror  to  party,  when  objection  must  be  raised 455 

resident  or  taxpayer  of  city,  town,  or  county  as  disqualified  in  action  by  or  against  . . .  454 
shareholder,  officer  or  employee  of  any  liability  insurance  company  as  disqualified  in 

action  for  injury  to  person  or  property 452 

I                                                      stockholder  of  corporation  party  to  action  as  disqualified  for  favor 452 

talesman,  exceptions  and  challenges  to 456 

2. '  Challenges. 

array  of  jurors,  challenge 450 

exceptions  to  determination  of,  right  to  take 444 

favor,  what  constitutes 452 

number  of  peremptory  challenges  in  action  in  court  of  record  or  not  of  record 451 

panel,  challenge  to 450 

or  array,  that  officer  notifying  jurors  is  resident  or  taxpayer  of  municipality  as 

good  cause  for  challenge  in  action  by  or  against 454 

peremptory  challenges,  number  in  action  in  court  of  record ....'. 451 

court  not  of  record 451 

qualification 450 

exception  to  determination 450 

how  tried  and  determined 450 

•                   review  of  determination 450 

I                                                      review  of  determination  of  challenge  to  qualification 450 

i                                                      what  does  not  constitute  good  cause  for 453 

V.  Verdict. 

actions  in  which  jury  has  discretion  as  to  general  or  special  verdict 459 

assessment  of  damages,  duty  of  jury  in  action  for  money  only 460 

pending  decision  on  motion  for  nonsuit  or  for  direction  of  verdict. 459 

where  court  directs  judgment  for  plaintiff  on  pleadings 460 

death  of  party  after,  right  to  enter  judgment 47& 

before,  right  to  enter  judgment 478 

validity  of -t 478 

definition '. 45S 

delivery  in  absence  of  plaintiff 462 

disagreement  by  jury,  discharge 463 

proceedings  after 463' 

entry (Rules  Civ.  Pr.,  165) 

failure  to  agree,  discharge 463 

general  and  special  defined 458 

interest  from  rendition  of  verdict  as  part  of  judgment 480 

judgment,  directing  entry  after  setting  aside  verdict  made  subject  to  opinion  of  court 461 

entry  on  general  vodict 495 

mistake  in  name  of  jurors,  effect  on  judgment  after 109 
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V.  Verdict — Continued. 

motion  for  judgment  on  verdict  subject  to  opinion  of  court,  where  heard 495 

opinion  of  court,  verdict  rendered  subject  to ' 461 

when  court  may  direct  jury  to  render  verdict  subject  to 461 

who  may  move  for  judgment  upon  verdict  subject  to : 495 

presence  of  plaintiff  when  verdict  delivered,  necessity  for 462 

question  stated  on  issues  triable  of  right,  effect  of  verdict 429 

'    setting  aside  verdict  rendered  subject  to  opinion  of  court 461 

special  finding  as  controling  general  verdict 459 

upon  stated  question  of  fact,  right  of  court  to  direct 459 

special  verdict,  entering  in  minutes 459 

filing 459 

necessity  that  it  be  in  writing 459 

pending  decision  of  motion  for  non-suit  or  direction  of  verdict 459 

f-                                   right  of  court  to  order 459 

who  may  move  for  judgment  on 495 

time  jury  must  be  kept  together  in  effort  to  reach  agreement 463 

trial  as  continuing  until  jury  discharged 444 

VI.  Fees. 

I                           by  whom  paid 1542,  1543 

right  of  salaried  sheriff  to  fees  for  notifsdng 1558 

^-                           8heriff*s  fees  for  attending  jury 1558 

notifying 1558 

trial  juror  in  special  proceedings  in  court  of  record 1504,  1543 

jurors  in  court  of  record 1642 

Justices  of  supreme  court. 

duty  to  transact  business  when  not  engaged  in  holding  court 65 

powers  and  duties  generally '.....  65 

terms  of  court,  special  or  trial,  power  of  justice  to  hold  in  any  county 65 

Justices  of  the  peace.    See  also  Witnesses;  Justice's  Court  Act. 
I.  In  general. 

discontinuance  on  answer  of  title,  costs  in  new  action 14  84 

jury  and  jurors,  number  of  peremptory  challenges 451 

proceedings  before,  proof  of 387 

II.  Jurisdiction. 

adjoining  state,  proof  of  jurisdiction 394 

transcript  of  judgment  duly  authenticated  as  evidence  of 394 

III.  Powers  and  duties. 

oaths  and  affidavits,  power  to  take 357 

territorial  limitations  of  power  to  take 3  57 

proceedings  before,  proof  by  justice's  oath 387 

IV.  Books  and  papers. 

death  or  absence  of  justice,  proof  of  proceedings  before  by  copy  of  minutes 387 

by  original'minutes 387 

transcript  from  docket-book,  subscribed  and  authenticated,  as  evidence 387 

V.  Witoesses. 

books  and  papers  of  corporation,  order  to  produce  on  trial 413 

of  account,  compelling  production 411 

relieving  production  required  by  subpoena  duces  tecum .* .  411 

corporations,  order  to  produce  books  and  papers  on  trial 413 

prisoner,  bringing  up  to  testify 417 

subpoena,  applicability  of  general  provisions  of  civil  practice  act 407 

VI.  Judgment. 

adjoining  state,  authenticated  transcript  of  judgment,  admissibility  and  effect  as  evidence.  394 

conclusiveness  as  to  validity 394 

adjoining  state,  authentication  of  transcript  of  docket 394 

proof  of  proceedings  and  judgment  before 394 

Justification.    See  Bonds;  Undertakings. 

K 

Kings  county. 

costs  in  actions  in  higher  court  which  might  have  been  brought  in  lower 1474 

fees  of  county  clerk  and  register  in  civil  actions 1556, 1557 

preferred  causes,  placing  on  calendar 141 

records  kept  by  register,  order  for  production 410 

register,  production  on  subpoena  duces  tecum 410 

sale  of  real  property  in,  publication  of  notice 986 
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L 
Land. 

admissibility  of  evidence  as  to  survey  or  measurement  in  absence  of  proof  that  chain  or  measure 

used  was  standard 356 

prima  facie  proof  that  chain  or  measure  used  in  making  survey  was  standard 356 

Land  contract. 

reaching  and  applying  interest  of  judgment  debtor  by  means  of  creditor's  action »  1192 

Land  office,  commiBsionan  of  See  Letters  Patent. 

• 

Landlord  and  tenant    See  also  Leases;  Rents;  Simimary  Proceedings  to  Dispossess. 

action  for  non-payment  of  rent  where  right  of  re-entry  reserved 998 

adverse  possession,  presumption  of  continuation  of  relation 41 

appeal  from  judgment  for  rent  as  staying  summary  proceedings 574 

ejectment,  ascertaining  amount  of  rent  in  arrear 1000 

dismissal  of  complaint  where  rent  in  arrear,  interest^  and  costs  paid  before  judgment 999 

for  non->payment  of  rent  payment  of  rent  in  arrear  after  delivery  of  property  on  execution .  1001 

restoration  of  property  on  payment  of  rent  in  arrears .  • 1002 

set  off  of  value  of  use  of  property  by  plaintiff  against  arrears 1003 

when  may  be  maintained 997 

judgment  to  state  amount  of  rent  in  arrear 1000 

notice  of  intention  to  re-enter  as  condition  precedent  to  maintenance  of  action 998 

time  after  default  in  payment  of  rent  in  which  actioii  may  be  commenced 998 

execution  against  property  in  hands  of  tenants,  requisites 646 

limitation  of  action,  presumption  of  continuation  of  relation 41 

partition,  division  where  party  has  estate  for  years  in  imdivided  share 1029 

receiver  of  debtor's  estate,  application  to  compel  tenant  to  pay  over  rent . .  (Rules  Civ.  Pr.,  175) 

Law. 

"law  "  as  signifying  both  statute  and  rule 7 


Law,  issue  of. 

See  Answer;  Issues;  Pleadings;  Reply. 

Law,  Question  of.    See  also  Answer,  Complaint;  Counterclaim;  Objections  to  Pleadings;  Pleadings; 
Reply, 

answer  or  reply,  service  after  decision  of  motion  addressed  to  complaint,  counterclaim  or  defence  283 

defense  or  counterclaim,  right  to  raise  objections  to  in  point  of  law  in  reply 272 

motion  addressed  to  complaint,  effect  of  service  of  answer  pending 282 

counterclaim  or  defense,  effect  of  service  of  reply  pending 282 

pleading  over  after  decision  on  motion  in  lower  or  appellate  court  as  discretionary  with  court. . .  283 

pleadings,  objections  to  in  point  of  law,  how  taken 277 

sufficiency  of  partial  defense  as 262 

•   See  also  Landlord  and  Tenant. 

heirship,  recital  in  lease  as  presumptive  evidence 379 

incompetent  persons,  power  of  committee  to  lease 1377 

infant  or  incompetent,  effect  of  lease  of  property 1401 

receiver  of  debtor's  estate,  right  to  make (Rules  Civ.  Pr.,  175) 

sut>plementaiy  proceedings,  by  receiver  in 795 

Leasehold. 

real  property  within  statute  as  to  sale  and  redemption  of  real  property  under  execution 708 

Legacy. 

action  against  executor  on  refusal  to  pay (Dec.  Est.  L.,  f  146) 

Legatees.   See  also  Creditors'  Actions;  Decedents'  Estates. 

action  by,  conversion  or  injury  to  personal  property  of  testator  after  death  and  before  granting 

of  letters 57 

arrest,  privilege  from 831 

execution  against  property  in  hands  of,  requisites 646 

limitation  of  actions,  disabilities,  action  for  conversion  or  injury  to  personal  property  accruing 

after  death  of  testator  and  before  granting  of  letters 57 

Legibility. 

necessity  that  aU  legal  papers  be  legibly  written,  typewritten  or  printed. . . .  (Rules  Civ.  Pr.,  10) 

» 

Legislature.    See  also  Committees. 

libel,  when  report  of  proceedings  does  not  amount  to ...  .^ 337 

records  of,  certified  copy  or  transcript,  admissibility  in  evidence 382 
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Legitimacy.    See  also  Divorce. 

annulment  of  marriage,  on 1135 

divorce,  action  by  husband 1157 

effect  of  judgment  agfdnst  husband 1154 

proof  on  default  where  issue  raised (Rules  Civ.  Pr.,  279) 

judgment  in  action  annuling  marriage  limiting  effect  of  legitimatisation 1135 

necessary  allegation  where  raised  in  action  by  husband  for  divorce (Rules  (Div.  Pr.,  279) 

Letters  patent. 

action  by  attorney  general  to  vacate  or  annul,  bringing  in  name  of  people 1202 

action  by  attorney  general  to  vacate  or  annul.'. t, .  (Pub.  Lands.  L.,  §  138) 

copy  of  judgment  roll  to  be  filed (Pub.  Lands  L.,  \  139-a) 

effect  of  judgment ! (Pub.  Lands  L.,  §  139-a) 

transcript  of  judgment  to  be  filed  with  county  clerk  where  real  property  situated. 

(Pub.  Lands  L.,  §  139-b) 
triable  of  right  by  jury (Pub.  Lands  L.,  §  139) 

Letters  rogatory.    See  also  Depositions. 

in  lieu  of  depositions 309 

written  interrogatories  to  be  annexed  thereto 309 

Levy.    See  Attachment;  Blzecutions. 

Liability  insurance  company. 

stockholder,  officer,  or  employee  as  disqualified  to  act  as  juror  in  action  for  injury  to  person  or 

property „ ., 452 

Libel.    See  also  Damages;  Pleading.  % 

costs  of  course  to  plaintiff 1470 

where  recovery  less  than  fifty  dollars 1471 

joinder  of  several  causes  of  action  for 258 

legislative  proceedings,  report  of,  when  not  libelous 337 

limitation  of  actions 50 

malice,  actual  malice,  when  must  be  shown ' 337 

necesjdty  for  proof  of  actual  malice  in  action  based  on  matter  published  in  connection 

with  report  of  official  proceedings 337 

mitigating  circumstances,  right  to  prove  where  defendant  attempts  to  justify 338 

official  proceedings,  report  of,  when  not  libelous 387- 

pleading  application  of  defamatory  matter,  manner (Rules  Civ.  Pr.,  96) 

preference  in  trial  of  action 138 

as  personal  injury (Gen.  0>nst.  L.,  §  37-a) 

liberties  of  Jail.    See  Jail  Liberties. 

Library. 

exemption  from  execution 665 

Liens    See  also  Foreclosure;  Judgments;  Vessels. 
I.  In  general. 

action  to  enforce,  regulate,  define  or  limit  lien  on  specific  real  or  personal  property,  Bum- 

mons,  service  without  state  without  order 235 

establish,  or  otherwise  affect  lien  on  real  property  or  chattel  real,  plaoe  of  trial 183 

exclude  from  lien  on  specific  real  or  personal  property  service  of  summons  by  pub» 

lication 232 

without  state  without  order  for  publication : 235 

regulate,  enforce,  define  or  limit  lien  on  specific  real  or  personal  property,  service  of 

summons  by  publication 232 

fees  of  county  clerks  of  greater  New  York  and  Westchester  county  for  filing  modification 

or  entering  satisfaction,  etc 1557 

foreclosure,  jurisdiction  of  county  court 67 

personal  property  bound  by  execution 679 

sale  of  real  property,  statement  at  time  of  sale  of  liens  existing 986 

taxes,  assessments,  and  water  rates,  payment  from  proceeds  of  sale  in  partition 1062 

II.  Judgment. 

after  acquired  property,  judgment  for  money  as  lien  on 510 

expiration  of  ten  years,  how  acquired  and  duration  of 512 

amended  judgment  for  money  to  show  name  of  judgment  debtor 511 

duration  of  period 511 

chattels  real,  when  liens  become  operative 509 

deceased  debtor,  continuance  of  lien 665 

docketing,  necessity  to  make  lien  operative 509 

duration  of  judgment  for  money  amended  to  show  name  of  judgment  debtor 511  * 

lien  of  judgment  for  money  on  real  property 510 

duration  where  enforcement  stayed  by  injunction  or  appeal 515 

entxy  on  docket  to  preserve  lien  of  original  judgment  for  purposes  of  contribution 763 
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II.  Judgment — ^Continued. 

execution  against  wages  as  oontinuing  lien 684 

extension  where  enforoement  stayed  by  injunction  or  appeal 615 

failure  to  designate  name  in  docket  of  person  against  whom  judgment  for  money  rendei^ .  510 

homestead,  as  attaching  to  surplus  in  excess  of  one  thousand  dollars 676 

joint  debtor,  as  lien  on  property  of  defendant  not  served 1200 

judgment-roU,  necessity  for  filing  to  make  lien  operative 509 

I                                       land  contract,  interest  of  vendee  in 513 

lien  of  judgment  appealed  from,  effect  of  failure  to  correct  docket  on  reversal  or  modifica- 
tion   498 

order  suspending  lien  upon  appeal,  requisite  filing  and  entry 516 

preserving  lien  of  original  judgment  for  purposes  of  contribution,  manner  of 762 

purchase  money  mortgage  as  prior  to  judgment  lien 514 

real  property,  death  of  party  after  veidict,  etc.,  judgment  as 478 

when  liens  become  operative 509 

replevin,  final  judgment 1125 

restoration  of  Uen  after  determination  of  appeal 519 

I                                       reversal  or  modification  on  appeal,  effect  of  failure  to  correct  docket 498 

i                                       suspension  of  lien  in  another  county  on  appeal,  manner  of 518 

on  appeal ».  516 

time  from  which  order  becomes  effective 517 

III.  As  affected  by  partition. 

I                                      application  by  lien  or  for  money  Ipaid  into  court .* .^ 1041 

I                                       ascertainment  and  settlement  of  iens  as  del  aying  payment  to  other  parties 1043 

,                                       cancellation  of  incumbrance  after  pajrment 1042 

final  judgment  confirming  sale,  effect  on  lien  not  proved  after  notice 1059 

I                                       lienor  in  entire  property  as  proper  party  defendant 1021 

lienors  of  undivided  share  as  proper  parties  defendant 1021 

pajrment  into  court  on  sale  free  from  debts  of  decedent 1045 

of  incumbrances  on  undivided  share,  order 1042 

liens  out  of  proceeds  by  officer  malang  sale 1061 

preference  of  costs  and  expenses  of  action  over  lien  on  undivided  share 1035 

reference  to  ascertain,  duties  of  referee 1039 

publication  of  notice  to  prove 1039 

report  of  referee 1039 

reference  to  inquire  into  existence  of  lien  on  undivided  share 1038 

sale  free  from  lien  of  debts  of  decedent 1044 

satisfaction  of  lien  on  payment 1042 

IV.  Executions.    See  also  Executions, 
lien  upon  personal  property 679 

Ufa  estates.    See  also  Life  Tenants. 

arbitration  of  claim  to 1448 

death  of  life  tenant,  presumption  from  absence 341 

partition,  division  when  life  estate  exists  in  undivided  share 1029 

securities  in  which  proceeds  invested 1070 

sale  of  life  estate  of  infant  or  incompetent  with  reversionary  estate  and  investment  of  proceeds .  1399 

Uf e  tenant.    See  also  Life  Estates. 

death,  presumption  from  absence 341 

ejectment,  judgment  by  default  or  consent,  right  of  reversioner  or  remainderman  to  maintain 

ejectment  after  determination  of  estate 995 

judgment  against,  right  of  remainderman  or  reversioner  to  move  to  set  aside  for  error  in  fact . . .     524 
partition,  investment  of  proceeds  on  failure  to  consent  to  receive  gross  sum 1051 

payment  of  gross  sum 1051 

action  by  person  evicted  for  rents  and  profits (Real  Prop.  L.,  §  586) 

commission  to  issue  if  life  tenant  without  state (Real  Prop.  L.,  §  579) 

compensation  of  referee (Real  Prop.  L.,  §  574) 

contents  of  petition (Real  Prop.  L.,  §  571) 

cost  of  proceedings (Real  Prop.  L.,  §  584) 

costs  on  dismissal  of  petition (Real  Prop.  L.,  §  577) 

deemed  dead  if  not  produced  and  existence  not  proved (Real  Prop.  L.,  §  578) 

dismissal  for  failure  of  petitioner  to  take  out  commission (Real  Prop.  L.,  §  579) 

of  petition  on  production  or  proof  of  existence (Real  Prop.  L.,  §  577) 

habeas  corpus  to  produce  life  tenant (Real  Prop.  L.,  §  575) 

hearing  before  referee (Real  Prop.  L.,  §  574) 

life  tenant  must  be  produced  before  commissioner. . « (Real  Prop.  L.,  §  582) 

open  commission  may  issue  without  interrogatory (Real  Prop.  L.,  §  580) 

order  is  presumptive  evidence  only  in  ejectment (Real  Prop.  L.,  §  587) 

to  let  petitioner  into  possession (Real  Prop.  L.,  §  578) 

produce  before  court  or  referee (Real  Prop.  L.,  §  573) 

petitioner  to  give  notice  to  execution  of  commission (Real  Prop.  L.,  §  581) 

powers  of  commissioners (Real  Prop.  L.,  S  582) 

referee (Real  Prop.  L.,  §  574) 
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proceedings  on  retiim  of  commiaaion. (Real  Ptop.  L.,  §  683) 

to  discover  death,  petition  for  production  of  tenant  for  life (Real  Prop.  L.,  §  570) 

upon  presentation  of  petition (Real  Prop.  L.,  fi  673) 

report  of  referee (Real  Ptop.  L.,  S  576) 

restoration  of  property  on  proof  of  existence  of  life  tenant (Real  Prop.  L.,  §  585) 

return  of  commission (Real  Prop.  L.,  §  580) 

service  of  notice  of  execution  of  commission (Real  Prop.  L.,  §  581) 

order  to  produce (Real  Prop.  L.»  §  574) 

petition  and  notice (Real  Prop.  L.,  (  572) 

taking  of  testimony  before  commissioner (Real  Prop.  L.,  §  582) 

when  commission  to  issue (Real  Prop.  L.,  S  573) 

Limitation  of  actions.    See  also  particular  titles. 
I.  In  general. 

"action  *'  as  including  special  proceedings 10 

barred  cause  of  action  as  defense  or  counterclaim 61 

bills  or  notes  issued  as  money,  application  of  statute 58 

defense,  necessity  for  specifiolUly  pleading 242 

or  counterclaim,  barred  cause  of  action  as 61 

different  limitations  specially  prescribed  by  law .' 10 

expiration  of  time  to  commence  action  before  statute  takes  effect,  applicability  of  statute. .  10 

limitations  other  than  for  recoirery  of  real  property,  application  to  actions  by  people 54 

'provided  as  exclusive  generally 10 

non-resident,  action  on  demand  not  involving  real  property  barred  at  domicile 55 

statute  of  domicile  fixing  shorter  period  than  laws  of  this  state 55 

objection  of  action  not  oonmienced  within  time,  how  taken 30 

pleading  presimiption  of  pa3rment  of  judgment  by  lapse  of  time,  manner  of 44 

statute 30 

shorter  limitations  prescribed  by  contract  of  parties .    10 

special  proceeding  as  included  within  tenxf  *'  action  " 10 

sununons,  service  by  publication  after  attempt  to  commence  action 282 

dower (Real  Prop.  L.,   §  460)  ' 

II.  Period  of  limitation. 

1.  In  general. 

action  arising  outside  of  state, 13 

accruing  originally  in  favor  of  resident 13 

2.  Recovery  of  real  property. 

adverse  possession,  essentials  of  possession  and  occupation  of  land  under  written 

instrument  or  judgment 38 

under  claim  of  title  not  written 39 

essentials  of 40 

imder  written  instrument  or  judgment 37 

defense  founded  upon  title  to  real  property 34 

descent  cast,  affect  on  right  of  person  to  possession 42 

disabilities  of  infancy,  insanity  and  imprisonment  on  criminal  charge 43 

disability,  exclusion  from  time  to  commence  action 43 

necessity  that  disability  exist  at  time  of  accrual  of  right 43 

ejectment  by  state  after  annulment  of  patent 33 

entry,  action  upon 36 

extent  of  property  held  adversely  under  daim  of  title  not  written Z9 

grantee  from  state 32 

landlord  and  tenant,  presumption  of  continuance  of  relation . 41 

party  other  than  people,  action  by 34 

possession  and  occupation  adversely  under  written  instrument  or  judgment,  what 

constitutes 38 

of  one  lot  adversely  as  possession  of  others 37 

presumption  of  continuance  of  relation  of  landlord  and  tenant 41 

possession  from  legal  title 35 

rents  and  profits,  recovery  in  action  by  state 31 

,    state,  action  by 31 

twenty  years,  seizin  within 34 

3.  Other  actions. 

in  general. 

annulment  of  marriage,  action  by  next  friend  of  idiot  or  lunatic 1138 

on  ground  of  idiocy 1136 

of  lunacy 1137 

that  former  husband  or  wife  is  living 1134 

judgment  of  court  of  record  for  sum  of  money 484 

twenty  years. 

judgment  of  court  not  of  record  docketed  in  county  derks'  office 44 

rendered  by  court  of  record  anywhere,  action  on 44 

mortgage,  action  to  redeem 46 

sealed  instrument '  47 

99» 
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V.  Period  of  limitations — Continued. 
3.  Other  actions — Continued. 

ten  years. 

actions  not  spedficaliy  limited 63 

state  to  recover  public  funds 1226 

supplementaiy  proceedings 779 

six  years 

contract,  simple » 48 

fraud 48 

injury  to  proper^ 48 

judgment  of  court  not  of  record  not  docketed  in  county  clerk's  ofSce,  action  on .  48 

personal  injury  not  caused  by  negligence *. 48 

replevin 48 

statutory  liability,  except  penalty  of  forfeiture 48 

will,  action  to  establish 48 

five  years. 

annulment  of  marriage  for  incapacity  to  enter  into  marriage  state 1141 

divorce 1153 

three  years. 

constable  non-payment  of  money  collected  upon  execution 40 

coroner,  for  non-pajrment  of  money  collected  upon  execution 49 

damages  for  taking,  detaining  or  injuring  personal  property,  action  against  exec- 
utor, administrator,  or  receiver,  or  agaixlst  trustee  of  insolvent  debtor ....  49 
director  or  stockholder  of  moneyed  corporation,  common  law  or  statutory  lia- 

biHty 49 

negligence  resulting  in  personal  injury 49 

officers,  non-pajnnent  of  money  collected  upon  execution 49 

penalty  or  forfeiture  against  director  or  stockholder  of  moneyed  corporation  or 

banking  association 49 

to  persons  aggrieved  or  to  person  aggrieved  and  i>eople  of  state 49 

personal  injury  from  negligence 49 

replevin  against  an  executor,  administrator,  or  receiver  or  against  trustee  of  in- 
solvent debtor 49 

sheriff  for  non-pajrment  of  money  collected  on  execution 49 

two  years. 

action  by  people  on  failure  of  common  informer  to  prosecute  within  one  year . .  52 

assault 50 

battery » -. 60 

criminal  conversation 50 

false  imprisonment 50 

forfeiture  or  penalty  to  people 50 

libel.. 50 

malicious  prosecution 50 

malpractice 50 

seduction 50 

slander 50 

one  year. 

coroner,  liability  for  official  act  or  omission 51 

escape  of  civil  prisoner 51 

penalty  or  forfeiture  to  common  informer 52 

sheriff,  liability  for  official  act  or  omission .• 51 

four  months. 

certiorari  to  review  determination 1288 

three  months. 

replevin,  action  by  claimant  against  sheriff  after  delivery  to  plaintiff 1108 

III.  Extension  of  time.  • 

disability,  iength  of  extension  after  disability  ceases 43 

new  actions  after  termination  by  reversal  or  otherwise  than  by  judgment  on  merit  or 

voluntary  discontinuance  of  failure  to  prosecute 23 

reversal  of   judgment    against    principal    as    extending    time    for  conmiencement    of 

actioil  against  agent  or  deputy 14 

setting  aside  judgment  for  enx)r  in  fact,  disability  of  debtor  as  extending  time 528 

IV.  Disabilities. 

accrual  of  action  or  right  of  entry,  necessity  that  disability  exists  at  time  of 28 

alien  enemy 27 

certiorari  to  review  determination,  application  for  order 1289 

effect  on  time  linuted 60 

extension  of  time  by  reason  of  disability 43 

limited  by  reason  of  disabilities,  length  of 60 

imprisonment  on  criminal  charge 60 

infancy .*....  60 

insanity 60 

judgment,  on  motion  to  vacate  or  set  aside 528 
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IV.  Dlflabilities — Continued. 

next  of  kin,  legatees  or  creditors,  action  for  conversion  or  injury  to  personal  property 

accruing  after  death  of  intestate  or  testator  and  before  granting  of  letters 57 

floveral  disabilities,  time  limitation  attaches 29 

time  of  accrual  of  action  or  right  of  entry,  necessity  that  disability  exist  at 28 

V.  Suspension. 

abatement  of  action,  effect  on  defense  or  counterclaim 26 

absence  of  defendant  from  state  at  time  action  accrues 19 

or  concealment  of  defendant,  effect  of  designation  of  person  on  whom  summons  may 

be  served 19 

action  against  executor  or  administrator,  recovery  of  property  from  decedent's  estate, 

periods  occupied  by  action 22 

alien  enemy,  period  of  disability  to  sue 27 

arbitration,  time  between  making  agreement  and  revocation 25 

between  submission  and  expiration  of  stay 25 

taken  up  by  futile 25 

counterclaim,  effect  of  dismissal,  discontinuance  or  abatement  of  action  on 26 

death  of  creditor 20 

debtor  within  state  after  accrual  of  action 21 

letters  not  issued  at  least  six  months  before  expiration  of  time 21 

within  sixty  days  after  attempt  made  to  commence  action 21 

debtor  without  state 12 

defense,  effect  of  dismissal,  discontinuance  or  abatement  of  action 26 

designation  of  person  on  whom  sunmions  may  be  served,  effect  of  absence  or  concealment 

of  defendant 19 

disability  to  sue,  during  period  of 27 

discontinuance  of  action,  effect  on  defense  or  counterclaim 26 

dismissal  of  complaint,  effect  on  defense  or  counterclaim 66 

disqualified  county  judge,  when  time  begins  to  run (Rules  Civ.  Pr.,  5) 

f  ^se  name,  residing  within  state  under 19 

leaving  state  after  cause  of  action  accrues,  defendant 19 

period  of  prosecution  where  judgment  reversed  on  appeal  without  new  trial .  . '. 23 

suspension  where  debtor  dies  without  state 12 

'            prosecution  of  action  during  period  of, 23 

reference,  time  between  making  agreement  and  revocation 25 

submission  and  expiration  of  stay  of  remedy 25 

residing  within  state  under  f abe  name s 19 

specific  period,  eighteen  months,  death  of  debtor  within  state  after  accrual  of  action. ...  21 
one  year,  death  of  debtor  within  state,  letters  not  issued  six  months  before  expiration 

of  period 21 

creditor  after  accrual  of  action 20 

one  year,  new  action  after  termination  by  reversal  without  new  trial  or  otherwise  than 

by  judgment  on  merit  or  voluntary  discontinuance  or  failure  to  prosecute 23 

stay  of  commencement  of  action,  period  of 24 

VI.  Accrual  of  actions. 

account,  action  on 56 

common  law  or  statutory  liability  of  director  or  stockholder  of  moneyed  corporation  or 

bank 49 

covenant  against  incumbrances 47 

of  seizin * 47 

fraud,  action  for 48 

judgment  of  court  not  of  record  not  docketed  in  county  clerk's  office,  action  on 48 

penalty  or  forfeiture,  director  or  stockholder  of  moneyed  corporation  or  bank 49 

principal  for  misconduct  of  deputy  or  agent  resulting  in  damage  to  third  person 14 

undertaking  on  appeal  to  supreme  court  or  appellate  division  and  from  determination  in 

special  proceedings 161 

will,  action  to  establish  lost,  concealed  or  destroyed  will  .* 48 

VII.  Commencement  of  action. 

attempt  to  commence  action  as  equivalent  to 17 

in  court  not  of  record 18 

requisites 17,  18 

time  within  which  first  publication  must  be  made  after  delivery  of  summons  to  officer.  17 

delivery  of  summons  to  sheriff  as  equivalent  to  commencement 17 

extension  of  time  to  conmience 99 

service  of  summons  on  any  defendant 16 

time  within  which  substituted  service  must  be  made  after  delivery  of  summons  to  officer . .  17 

sunmions  must  be  served  after  deliveiy  to  officer 17 

VIII.  Computation  of  period. 

absence  from  state  at  time  action  accrues,  time  of  commencement  of  running  of  statute.  19 

commencement 11 

demand  essential  to  maintenance  of  action,  where 15 

end  of  period 11 

executor  or  administrator,  action  accruing  to  after  death  of  testator  or  intestate  and  be- 
fore granting  of  letters 57 
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VIII.  Computation  of  period — Continued.  '                  .^3 

fiduciary  where  demand  essential  in  action  against 15             fl 

mode  of  computing 11            ,9 

personal  property,  injury  to,  between  death  of  testator  or  intestate  and  issuance  of  letters,  'M 

action  by  executor  or  administrator 67           ^9 

principal  for  misconduct  of  deputy  or  agent  resulting  in  damages  to  third  person 14          ,^t 

replevin  by  executor  or  administrator,  property  taken  between  death  of  testator  or  in-  ^||H 

testate  and  issuance  of  letters 57         ""^M 

IX.  Tolling  of  state.  'iM 

acknowledgment  of  indebtedness  of  some  part  of  judgment 44         '  ^ 

requisites  of 44             jj 

acknowledgment  or  promise  in  writing 59             .a 

avoidance  of  apparent  partial  pajrment  of  judgment  by  return  of  execution  partly  satisfied.  45             ''f 

partial  payment 59             '^ 

payment  of  interest 59              J 

judgment  in  part 44               J 

real  property,  action  by  state  to  recover,  receipt  of  rents  and  profits 31               1 

rent  and  profits  from  real  property,  receipt  X)f 31               | 

requisite  of  acknowledgment  or  new  promise 59              ^ 

Us  I>endens.    See  Notice  of  Pendency.  J 

Lost  instrument.  r| 

bills  and  notes,  action  on ....  * 333               * 

proof  in  action  on 333               i 

judgment  by  default,  proof  before  clerk  of  loss  and  of  contents  of  document 487              y, 

*J 

Lost  papers.  J 

filing  and  using  copy  of  lost  or  withheld  papers  and  pleading (Rules  Civ.  Pr.,  14)  -^ 

Loyalty.  ^^ 

proof  by  applicant  for  admission  to  bar (Rules  Civ.  Pr.,  1)  *- 

Lunatics.     See  also  Incompetent  Persons;  Sale  of  Real  Property.  '? 

I.  In  general.  t 

arbitration,  as  party  to 1448 

arrest,  discharge  from  as  discretionfiuy 830 

bond  to  protect  interest  in  actions  or  proceedings 154 

action  on 164 

disposition  of  real  property (Rules  Civ.  Pr.,  295-3(X)) 

evidence  as  to  personal  transactions,  etc.,  admissibility  of 347 

inchoate  dower  right,  application  for  release 1392 

incompetent  person  as  including  lunatics 1356 

jurisdiction  of  county  court  over  person  and  property 67 

over  custody  of  person  and  care  of  property 1356 

limitation  of  actions  against  certiorari  to  review  determination,  application  for  order 1289 

oath  of  commissioner  in  lunacy  proceedings 126 

personal  transactions  with  lunatics,  admissibility  of  evidence,  by  party  or  person  inter- 
ested or  assignor  of  party  as  to 347 

preservation  of  property  and  pajrment  of  debts  and  maintenance 1357 

subject  of  inquiry  on  application  for  appointment  of  conmiittee ^ 1371 

supervening  insanity  as  affecting  testimony  and  proceedings,  testimony  at  former  trial  of 

party  or  witness  since  insane 348 

II.  Actions. 

1.  In  general. 

compelling  conveyance,  when  action  maintainable 1385, 1386, 13^ 

judgment  directing  committee  to  convey,  power  of  court  to  render 1387 

limitation  of  actions  against  setting  aside  judgment  against,  extension  of  time  to  make 

motion 528 

to  recover  real  property,  exclusion  of  period  of  disability  existing  at  time  action 

accrued  from  time  limited 43 

partition,  consent  by  committee  of  lunatic  who  is  tenant  for  life  or  years  to  accept  • 

gross  sum - 1052 

specific  performance  of  contract  executed  by  ancestors 1384 

prior  to  incompetency 1384 

2.  Annulment  of  marriage. 

dismissal  of  complaint  in  action  by  next  friend 1145 

legitimacy  of  issue 1135 

next  friend,  right  to  maintain  action 1138 

order  allowing  next  friend  to  sue,  motion  to  vacate 1144 

time  within  which  next  friend  may  maintain  action 1138 

III.  Appearance  and  service. 

guardians  ad  litem,  appointment  by  supreme  court  without  application 207 

special  guardians,  appointment  by  supreme  court  without  application 207 
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III.  AppearaDce  &nd  service— Continued. 

■uuunoiis,  peiBonal  eervice,  how  made 225 

compenflatioD  of  penon  demgnated  to  receive (Rulee  Civ.  Pt.,  44) 

duty  of  penon  desisnated  to  receive CRuIea  Civ.  Pr.,  44) 

service  by  publication  where  complete  peraonal  oervioe  caimat  be  outde 232 

where  committee  advene  or  unfit 226 

IV.  Special  suardiaa  ad  litem  of  defendant. 

appMQtment  where  committee  has  adverse  interests  or  not  fit  to  protect  defendant 208 

eSectaof  appoiDtmeitt  on  rishtaaod  duties  of  committee 20S 

powers  and  liabiUtiee 208 

V.  Commissianers  In  lunacy  proceedings. 

appointment  of  successor 31 

removal  by  court 81 

VI.  Sale  ol  real  property.     See  also  Sale  of  Real  Property. 

disposition  of  proceeds  generally  and  accounting 1403 

on  death 1408 

effect  of  deed,  mortgage,  release,  or  lease 1401 

execution  of  deeds,  mortgage,  etc.,  on  final  order  to  sell  real  property 1307 

Goal  order  on  application  to  sell 1396 

free  from  prior  righta  or  eetate 1398 

payment  of  debts  without  preference 1406 

proceeds  of  sale  of  real  property  or  interest  as  real  property 1402 

reference  to  inquire  into  application 1395 

report  and  confirmatioa  of  agreement  and  of  conveyance  on  final  order  to  sdl  real 

property : 1397 

revermomuyestatetobeindudedinsaleof  lunatic's  prior  tight,  when 1399 

security  on  application  to  sell  real  property 1393 

will  or  conveyance  prohibiting  sale  of  real  property,  effect 1400 


Haciitntai  Of  eltiM. 

oaths  and  affidavits,  power  to  take 357 

Mall.    See  alao  Post  Office;  Service  of  Process  and  Papers. 

depoatiog  in  branch  post-office  papers  to  be  served IM 

notice  of  entry  of  judgment  on  appeal,  service  by 16t 

trial,  time  within  which  to  be  served 164 

Mtuming  deposition  taken  without  state  by (Rulei  Civ.  Ft.,  130) 

service  of  papers  by 194 

time  added  where  papers  served  by  mail 164 

MftlQtolUIUM. 

incompetent  persons . 
judgment  for 

lUtntonuuM  and  cjumportr.  See  Champerty. 

Hallcioiu  proMCUtion. 

costs  of  courae  to  plaintiff 1470 

where  recovery  lege  than  fifty  dollars 1471 

limitation  of  actions SO 

as  personal  injury (Oen.  Const.  L.,  |37-a) 


Ibnd&mus. 

I.  In  general. 

alternative  or  peremptory 1314 

amendment  to  petition  or  return 1329 

appellate  division,  when  order  granted  at 1318 

copy  ot  order  or  return,  necessity  for  service  on  attorney  for  advene  party 1829 

eourt  in  which  order  granted 1317 

general  rules  relating  to  pleadings  applicable 1329 

order  as  substitute  for  writ  of  mandamus 1318 

order*  classified 1314 

pleadings  in  mandamus  proceedings 1329 

preference  where  issued  from  appelate  division  to  special  termor  judge 140 

•trikiDg  out  petition  or  return  aa  sham 1339 

verification  ot  return,  necessity  for 1329 

writ  of  mandamus  aboliahed 1313 

reference  to  as  revering  to  mandamus  order 1318 
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II.  Altematiye. 

appeal  from  altematiye  order,  maimer  of 1337 

final  order  as  from  judgment 1337 

appellate  divisioii,  when  order  granted  at 1318 

board  or  party  other  than  corporation,  mode  of  servioe  of  order 1321 

command  of  order 1316 

contempt  for  failure  to  make  return 1324 

corporations,  mode  of  service  of  order 1321 

service  of  order 1321 

costs  on  final  order  discretionaiy 1336 

court  at  which  order  granted 1317 

courts  or  judges,  manner  of  service  of  order 1321 

damages,  recovery  by  ];>etitioner  on  making  final  order  for  peremptory 1338 

extension  of  time  to  make  return  where  order  granted  by  appellate  division 1339 

final  order  after  trial  of  issue  of  fact,  by  what  court  niade 1334 

issue  of  facts,  trial  of 1333 

when  arises 1331 

issue  of  law  on  mandamus  order  granted  by  appellate  division,  trial 1335 

joinder  of  grievances  in  petitions 1316 

notice  of  application,  necessity  for 1315 

on  whom  served 1315 

objections  in  pa^  and  return  to  part  of  petition  or  order 1322 

to  petition 1316 

and  order  in  points  of  law 1322 

order,  entry 1320 

final  order  as  judgment 1332 

entiy  and  docketing  and  enforcement 1332 

filing  enrollment  before  docketing 1332 

judgment  roll  what  constitutes 1332 

to  include  peremptory  mandamus  where  in  favor  of  petitioner 1332 

fine,  including  in  peremptory  mandamus  against  public  officer,  etc.,  where  neglect  of 

duty  was  wilful 1340 

service,  setting  aside,  where  made 1330 

setting  aside,  where  motion  made 1330 

vacating  or  setting  aside,  right  to  for  matter  involving  merits 1330 

peremptory,  granting  alternative  order  before 1319 

petition,  application  of  provisions  of  statute  or  rule  respecting  complaint 1316 

contents 1316 

making  application  on  verified 1315 

place  of  trial  of  issue  of  fact 1334 

points  of  law,  objections  to  petitions  in 1322 

proceedings  after  issue  of  fact  joined 1332 

proof  other  than  verified  petition,  right  to  show  on  application  for  order 1315 

recovery  of  damages  by  petitioner 1338 

return,  defences,  stating  separately  and  numbering 1326 

failure  to  make  return,  punishment 1324 

filing 1325 

form  and  contents 1326 

further  return,  right  to  compel 1325 

making  and  filing,  mode 1325 

notice  of  filing  return,  service 1328 

objections 1322 

in  point  of  law,  service 1328 

to  papers  in  point  of  law,  return  not  necessary 1324 

to  petition  in  point  of  law,  service 1328 

to  return  as  insufficient  in  law 1327 

proceedings  after  issue  of  fact  joined 1332 

punishment  for  failure  to  make 1324 

to  alternative  mandamus  order  and  petition,  time  and  place  to  make 1323 

to  petition  and  order  as  to  matters  not  affected  by  objections 1322 

to  petition  where  first  mandamus  order  served 1324 

service  of  notice  of  filing  return  and  objections  in  point  of  law 1328 

statutory  rule  relating  to  answer,  applicability 1326 

striking  out  return  as  sham 1329 

time  for  making  and  filing 1325 

to  serve  objections  to  return  in  point  of  law 1328 

I  verification 1326 

I  necessity  for 1329 

I  service  of  order,  manner  of  service ' 1321 

I  special  term,  by  what  court  order  granted  against  judge  holding  or  to  hold 1318 

granting  order  at 1317 

stay  of  execution  pending  appeal 1337 

j  proceedings  where  order  granted  by  appellate  division 1339 

trial  of  issue  of  fact,  court  to  which  report  decision  or  verdict  returned 1334 


I 
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II.  Alternative — Continued. 

trial  of  final  order,  by  what  court  made 1334 

generally 1333 

place ; 1334 

trial  of  issue  of  law  on  alternative  order  granted  by  appellate  division 1335 

III.  Peremptory. 

alternative  mandamus,  granting  before  peremptory 1319 

appeal  where  alternative  order  not  issued,  manner  of 1337 

appellate  division,  when  order  granted  at 1318 

contempt  for  failure  to  make  return 1324 

costs  where  peremptory  order  granted  or  denied  without  alternative  order 1336 

courts  granting 1317 

final  order  in  favor  of  petitioner  to  include  peremptory  order 1332 

fine,  including  in  peremptory  mandamus  against  puUic  officer,  etc.,  where  neglect  of  duty 

was  wilful 1340 

issue  of  fact,  when  arises 1331 

notice  of  application 1319 

how  served  on  board  consisting  of  three  or  more  members 1319 

notice  or  order  to  show  cause,  verified  petition  and  other  proofs  to  be  served  with 1319 

order,  entry 1320 

issuance  on  final  order  on  alternative  order  in  favor  of  petitioner 1332 

setting  aside  service,  where  motion  made i 1330 

where  motion  made 1330 

to  show  cause  prescribing  shorter  time 1319 

verified  petition  and  other  proof  to  accompany  notice 1319 

petition,  verified  petition  to  accompany  notice  or  order  to  show  cause 1319 ' 

questions  of  law,  granting  order  in  first  instance  where  applicant's  right  depends  upon ....  1319 

return,  failure  to  make  return  as  contempt 1324 

filing 1326 

making  and  filing,  mode 1325 

necessity  for 1324 

objections  to  return  as  insufficient  in  law 1327 

striking  out  return  as  sham 1329 

time  for  filing 1325 

verification  necessity  for 1329 

where  to  be  made 1323 

service  of  notice  of  application,  manner  and  time 1319 

special  term,  by  what  court  order  against  judge  holding  or  to  hold  granted 1318 

court  at  which  order  against  judge  holding  or  to  hold  granted 1318 

stay  of  execution  pending  appeal 1337 

time  for  service  of  notice  of  application 1319 

shorter  time,  how  and  by  whom  prescribed 1319 

when  order  granted  in  first  instance 1319 

Mandate. 

claim  of  title  to  property  seized  under,  trial 103 

county  court,  power  to  serve  and  enforce  obedience  in  another  county 72 

delivery  of  copy  to  person  served 102 

duties  and  liabilities  of  officer  receiving  mandate,  generally 102 

execution,  manner  of '. 102 

fees  for  service  generally 1558 

in  counties  in  greater  New  York 1558 

liability  of  officer  for  failure  to  execute  or  make  return 102 

willfully  neglecting  to  execute  mandate  in  special  proceedings 102 

personal  service,  domestic  corporation  in  action  in  county  courts 68 

joint  stock  association  in  action  in  county  courts 68 

receipt,  duty  of  officer  to  give 102 

requisites 102 

replevin,  requisition  as 1095 

return 102 

imperfect  or  insufficient  return,  effect  on  judgment  after  verdict,  report  or  decision 109 

when  may  be  made  by  mail 102 

sheriff's  fees  for  making  return 1558 

special  proceedings,  liability  of  officer  for  willfully  neglecting  to  execute 102 

summons 218 

definition .* .  (Gen.  Const.  L.,  §  28-a) 

Maps. 

New  York  City  or  county,  filed  for  twenty  years,  presumptive  evidence  of  contents 389 

Marriage.    See  also  Breach  of  Promise  to  Marry;  Divorce;  Separation;  Trial. 
I.  In  general. 

abatement  of  action  on  marriage  of  plaintiff 88 

continuance  of  action  on  marriage  of  plaintiff 88 
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I.  In  general — Continued. 

proof  of,  original  entry  or  certified  copy  as 372 

or  certified  copy  of  certificate  as 372 

II.  Action  to  annul. 

1.  In  general, 
summons,  service  by  publication 232 

afiidavit  of  service (Rules  Civ.  Pr.,  53) 

examination  in  court  of  person  making  service 53 

notice  to  be  served  where  complaint  not  personally  served.  (Rules  Civ.  Pr.,  47) 

void  marriage,  action  to  declare  nullity 1132 

voidable  marriage 1132 

2.  Who  may  bring, 
age  of  consent,  right  of  party  who  was  of  age  to  maintain 1133 

who  may  maintain  action  where  party  is  under 1133 

duress,  force,  or  fraud 1139 

former  husband  or  wife  living  and  marriage  in  force,  action  to  annul  subsequent 

marriage,  by  whom  and  when 1134 

guardian  of  person  whose  consent  obtained  by  force,  fraud  or  duress 1139 

husband  or  wife  living,  annulment  of  subsequent  marriage  of  other  party 1134 

idiocy,  right  of  next  friend  to  maintain  action 1138 

lunacy,  right  of  next  friend  to  maintain  action 1138 

lunatic  after  restoration  to  sound  mind 1137 

next  friend,  order  allowing  to  maintain  action (Rules  Civ.  Pr.,  276) 

parents  of  person  where  consent  obtained  by  force,  duress  or  fraud 1139 

physical  incapacity  to  enter  into  marriage  state 1141 

vacating  order  allowing  next  friend  to  maintain,  where  made 1144 

3.  Grounds. 

duress,  force  or  fraud 1139 

idiocy,  who  may  bring  and  time 1136 

'    lunacy,  who  may  bring  and  time 1137 

physical  incapacity  to  enter  into  marriage  state 1141 

4.  Defenses, 
co-habitation  after  arriving  at  age  of  consent 1133 

after  knowledge  of  facts  where  annxillment  sought  for  fraud 1139 

voluntarily  where  annulment  sought  on  ground  of  force  or  duress t .   1139 

curability  of  physical  incapacity 1141 

lunacy,  co-habitation  after  restoration  to  sound  mind 1137 

5.  limitation  of  action. 

former  spouse  is  living '. 1134 

idiocy 1136 

incapacity 1141 

lunacy 1137 

time  within  which  next  friend  of  idiot  or  lunatic  may  maintain  action 1138 

6.  Trial. 

decision  of  court,  filing 1175 

declaration  or  confession  of  party  as  sufficient  proof 1143 

default,  filing  evidence  with  judgment-roll (Rules  Civ.  Pr.,  282) 

in  appearance  di  pleading,  necessity  for  proof  of  facts 1143 

judgment  not  permitted (Rules  Civ.  Pr.,  66) 

judgment  of  course  not  permitted (Rules  Civ.  Pr.,  283) 

proof  of  facts  in  open  court (Rules  Civ.  Pr.,  282) 

proof  required  as  to  cohabitation (Rules  Civ.  Pr.,  275) 

dismissal  of  complaint  in  action  by  next  friend 1145 

I  examination  in  court  of  person  making  service (Rules  Civ.  Pr.,  53) 

I  hearings  to  be  private (Rules  Civ.  Pr.,  278) 

I  information  as  to  details  of  action,  when  denied (Rules  Civ.  Pr.,  278) 

,  jury  trial  of  all  issues  of  fact,  when  court  must  order 1142 

^  one  or  more  issues  of  fact,  direction  by  court  on  its  own  motion 1142 

proof  of  facts  in  every  case,  necessity  for 1143 

required  as  to  cohabitation  on  application  for  judgment  by  default 
I  (Rules  Civ.  Pr.,  275) 

questions  to  be  tried  by  jury,  preparation  and  settlement 1142 

7.  Reference. 

I  default,  reference  not  permitted (Rules  d^v.  Pr.,  282) 

duty  of  referee  to  report  testimony  and  other  proceedings 1174 

new  trial,  duty  of  court  to  appoint  new  referee 465 

of  action  as  discretionary  with  court 465 

proof  by  affidavit  of  service  of  summons  and  complaint  before  order  made. 

(Rules  Civ.  Pr.,  281) 

referee,  duty  of  court  to  appoint 465 

to  be  selected  by  court (Rules  Civ.  Pr.,  281) 

refusal  of  referee  to  serve,  duty  of  court  to  appoint  new 465 

report  of  referee,  filing 1175 


INDEX  TO  CIVIL  PRACTICE  ACT— Revebencbs  abe  to  Sbctionb 
Ifarriage — Continued. 

II.  Action  to  annul — Continued. 
8.  Judgment. 

oonclufflveness 1146 

where  rendered  after  death  of  either  party 1146 

default,  servioe  of  copy  of  complaint  with  Bummona  as  condition  to  judgment. 1167 

stating  nature  of  action  in  Bummons  as  condition  to  judgment 1167 

final  judgment,  interlocutory  judgment  becoming 1176 

when  to  be  entered 1176 

interlocutory  judgment,  awarding  costs 1717 

as  final  judgment 1176 

provision  for  final  judgment : . . . .  1176 

docketing  where  costs  awarded 1176 

when  to  be  entered 1176 

of  course  upon  referee's  report,  right  to  take 1174 

rendition  by  court 1174 

0.  Issue  of  marriage. 

custody  and  maintenance  of  children 1140 

legitimacy  of  children,  judgment  limiting  effect  of  legitimatisation 1135 

where  marriage  annulled 1135 

Married  women.  See  also  Women  and  particular  titles. 

actions  by  and  against,  husband  as  necessary  or  proper  party 200 

homestead,  exemption  of 678 

suspension  of  occupation  as  affecting 675 

Mtfihttl* 

habeas  corpus  to  inquire  into  detention,  fees  and  undertakings  to  complete  service 1243 

MMter  and  servant. 

employee  as  disqualified  to  act  as  juror  in  action  by  or  against 452 

liability  insurance  company,  employee  as  disqualified  to  act  as  juror  in  any  action  for  injury  to 

person  or  property 452 

wages  of  employee,  enforcement  of  judgment  against 684 

Matrimonial  aetione.   See  Divorce ;  Marriage;  Separation. 

Mayor. 

oaths  and  affidavits,  power  to  take 357 

Merger. 

dvil  and  criminal  prosecutions 0 

Mileage.    See  also  Fees;  Sheriffs;  Subpoeiia;  Witnesses. 

deposition  to  be  used  without  State,  mileage  of  witness 1540 

on  execution 1558 

witnesses  mileage 1539 

Military.  "" 

action  by  attorney  general  against  usurper  of  military  office 1208 

forfeiture  of  military  office,  action  by  attorney  general  for 1210 

testimony  of  witness  or  party  at  former  trial  since  departed  from  state  by  reason  of  military 

service,  admissibility  o' 348 

Militia.    See  also  Quo  Warranto. 

pay,  pensions,  reward,  arms,  etc.,  as  exempt  from  execution 667 

Miniaten.   See  Clergsonen. 

Minute  Book. 

duty  of  clerk  to  keep (Rules  Civ.  Pr.,  7) 

Misappropriation  of  public  property. 

costs  of  course  to  plaintiff  in  actions  founded  on 1470 

Misdemeanor.    See  also  particular  titles. 

concealing  prisoner  to  avoid  writ  of  certiorari  or  habeas  corpus 1270 

illegally  recommitting  discharged  prisoner  on  habeas  corpus  or  certiorari  proceedings 1269 

Misjoinder.   See  Parties. 

Misnomer. 

habeas  corpus  and  certiorari  to  inquire  into  detention,  misnomer  not  ground  for  disobedience . .   124IX 
joint  stock  association  as  party  not  available (General  Assn.  L.,  1 11) 

•Te 


INDEX  TO  CIVIL  PRACTICE  ACT— Refbrbncbs  are  to  Sections 

« 

Mistakes.    See  also  AmendmentB;  Defects;  Irregularities;  Omissions. 

action  or  special  proceedings  commenced  in  wrong  court,  removal  to  proper  court 110 

application  of  civil  practice  act  to  pending  proceedings 1569 

certiorari  or  habeas  corpus  to  inquire  into  cause  of  detention,  defects  in  form  not  fatal 1240 

correction 106 

disregarding  non-prejudicial 106 

judgment  entered  through  mistake,  relief  from 108 

name  of  juror,  effect  on  judgment  after  verdict 109 

]>leading,  process,  appearances,  effect  on  judgment  after  verdict,  report  or  decision 109 

relief  from  judgment  by  default  entered  through  mistake 108 

remedy  demanded,  amendment  of  proceedings  to  grant  appropriate  relief Ill 

• 

Mitigation  of  damages.    See  Damages  and  particular  titles. 

Money.   See  also  Executions ;  Payment  into  and  out  of  Court. 

bills  and  notes  issued  as  money,  application  of  statute  of  limitation 68 

execution,  levying  on 086 

levy  of  execution  on  bank  bills 687 

limitation  of  action,  application  of  statute  to  bills  and  notes  issued  as  money 68 

payment  into  court,  effect  of 133 

out  of  court 136 

sale  where  levied  on  under  execution 686 

MortaUty. 

American  Experience  Table (following  Rules  Civ.  Pr.,  300) 

use  of (Rules  Civ.  Pr.,  30) 

Moirtgages.    See  also  Foreclosure ;  Real  Property. 

alimony  and  support,  mortgage  of  defendant's  real  property  to  pay *. .  1711 

discharge  or  cancellation  on  redemption  by  mortgagee  of  real  property  sold  on  execution 741 

ejectment  of  mortgagor  for  non-payment  of  rent,  right  of  mortgagee  of  lease  to  pay  rent  In 

azrear 1001 

right  to  recover  mortgaged  premises  by 991 

equity  of  redemption,  right  to  sell  on  execution  for  mortgage  debt 710 

execution  for  mortgaged  debt,  endorsement  of  direction  not  to  satisfy  out  of  mortgaged  prop- 
erty   711 

fees  for  entering  minutes  that  mortgage  has  been  foreclosed 1664 

of  county  clerks  of  greater  New  York  for  affixing  and  indexing  notice  of  foreclosure 1667 

foreclosure,  redemption  or  satisfaction  of  mortgage  on  real  property  juiisdiotion  of  county 

court 67 

heirship,  recital  in  mortgage  as  presumptive  evidence 379 

homestead  mortgage  by  husband  and  wife 678 

incompetent  person,  validity  of  mortgage  executed  prior  to  proceedings  for  appointment  of 

committee 1361 

infant  or  incompetent,  effect  of  mortgage  of  proi>erty 1401 

lien  of  purchase  money  mortgage  as  prior  to  that  of  judgment 614 

mortgage  debt,  leave  to  begin  action  after  judgment  in  fordosure 1078 

pending  foreclosure 1078 

partition,  mortgage  to  secure  credit  for  purchase  money 1066 

payment  of  instalment  due,  dismissal  without  costs 1081 

purchase  money  mortgage  as  prior  to  judgment  lien 614 

redemption  of  land,  limitation  of  actions  for 46 

real  property  sold  on  execution,  right  of  mortgagee  to  redeem 743 


Motions.    See  also  Orders  and  particular  titles. 
I.  In  general. 


alternative  or  general  relief,  application  for 117 

answer,  to  strike  out  in  action  on  contract  or  judgment  and  to  enter  summary  judgment 

(Rules  Civ.  Pr.,  113) 

'  answering  affidavit,  effect  of  failure  to  serve (Rules  Civ.  Pr.,  64) 

!  when  may  be  demanded  in  notice  of  motion (Rules  Civ.  Pr.,  64) 

when  must  be  served (Rules  Civ.  Pr.,  64) 

answering  affidavits  and  papers,  time  to  serve  on  eight  day  motion 117 

appearance,  notice  of  motion  raising  objection  to  complaint  in  point  of  law,  as 237 

appellate  division,  hearing  of  motion  for  judgment  on  verdict  subject  to  opinion  of  court. .     496 

compulsory  reference  to  determine  and  report  upon  question  of  fact  arising  on 467 

conditionsJ  granting  of  motion  made  to  judge,  subsequent  application,  before  whom  made.     118 
contempt,  renewal  before  another  judge  out  of  court  of  denied  or  conditionally  granted 

I  motion 118 

contested  motion,  where  heard (Rules  Civ.  Pr.,  63) 

default,  denial  of  motion  on  default  of  moving  party (Rules  Civ.  Pr.,  66) 

definition 113 

denial  of  motion  made  to  judge,  renewal,  before  whom  made 118 

671 
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Motions — Continued. 

I.  In  general — Continued. 

depositions,  motion  for  order  to  take  testimony  during  trial  or  after  judgment 203 

I  to  be  used  on 307 

,^  vacating  or  modifying  notice  to  take  testimony  by 291 

^  ex  parte  motions,  affidavit  as  to  prior  application (Rules  Ciy.  Pr.,  61) 

vacating  order  for  failure  to  furnish  affidavit  as  to  previous  application 

(Rules  Civ.  Pr.,  61) 
first  judicial  district,  term  at  which  motions  must  be  noticed  to  be  heard. 

(Rules  Civ.  Pr.,  63) 
terms  at  which  orders  to  show  cause  must  be  returnable. ......  (Rules  Civ.  Pr.,  63) 

habeas  corpus  and  certiorari  to  inquire  into  detention 1268 

judgment  on  pleadings  after  issue  joined (Rules  Civ.  Pr.,  112) 

mistake,  omission,  etc.,  requisite  of  notice  or  order  to  show  cause  based  on. 

(Rules  Civ.  Pr.,  62) 

I  motion  addressed  to  pleading,  extension  of  time  to  notice (Rules  Civ.  Pr.,  105) 

?:  time  to  notice (Rules  Civ.  Pr.,  105) 

t  motion  on  notice  in  first  district  prohibited  in  action  triable  elsewhere. 

(Rules  Civ.  Pr.,  63) 

new  trial,  judgment  whore  motion  to  appellate  division  in  first  instance  denied 499 

[  notice  application  for  authority  to  commence  action  or  proceeding 114 

i*  order  to  show  cause  to  bring  on  motion  in  shorter  time (Rules  Civ.  Pr.,  60) 

papers,  filing  on  entry  of  order (Rules  Civ.  Pr.,  71) 

.  *  notice  requiring  opposite  party  to  produce (Rules  Civ.  Pr.,  65) 

where  order  to  be  entered  in  county  other  than  that  in  which  motion  made,  delivery 

>  by  clerk  and  filing (Rules  Civ.  Pr.,  73) 

;'  who  must  furnish  on  hearing (Rules  Civ.  Pr.,  65) 

pleadings  deemed  before  court (Rules  Civ.  Pr.,  65) 

preferences  in  hearing  in  action  by  people  to  recover  public  funds  or  damages  for  ob- 
taining, converting,  etc 189 

*     proof  required  by  moving  party  on  default  of  opposing  party (Rules  Civ.  Pr.,  66) 

renewal  before  another  judge  out  of  court  of  denied  or  conditionally  granted  motion 

vacating  order  granted  thereon 118 

of  motion,  to  whom  made 118 

right  of  moving  party  to  order  where  motion  not  opposed  or  papers  not  furnished  as 

demanded ; (Rules  Civ.  Pr.,  66) 

special  verdict,  who  may  make  motion  for  judgment  on 495 

subsequent  motion  after  conditional  granting  of  motion  made  to  judge  of  court  or  county 

judge,  to  whom  made 118 

after  denial  of  motion  made  to  judge  of  court  or  county  judge,  to  whom  made 118 

time  for  service  of  notice  of  motion (Rules  Civ.  Pr.,  60) 

within  which  answering  affidavit  must  be  served (Rules  Civ.  Pr.,  64) 

transfer  of  motion (Rules  Civ.  Pr.,  67) 

verdict  subject  to  opinion  of  court,  where  motion  for  judgment  heard 495 

who  may  make  motion  for  judgment  on 495 

where   made (Rules  Civ.  Pr.,  63) 

in  action  triable  in  first  or  eighth  judicial  district (Rules  Civ.  Pr.,  63) 

II.  To  whom  made. 

after  appearance  by  defendant 115 

defendant  defaults  in  appearing,  where 115 

extension  of  time  to  plead,  additional 115 

first  judicial  district,  in 116 

in  general    115 

new  trial  on  merits,  in  New  York  City 116 

New  YorkCity,  in 119 

III.  Cross  motion. 

affidavits  in  support,  necessity  for 117 

alternative  or  general  relief  on 117 

moving  papers,  necessity  for  service 117 

notice,  time  of  serving , .  117 

responsive,  necessity  that  relief  asked  be 117 

IV.  Objections  to  pleadings  in  point  of  law. 

answer,  service  after  decision  of  motion  addressed  to  complaint 283 

effect  of  service  of  answer  on  motion  addressed  to  complaint 282 

;  reply  on  motion  addressed  to  counterclaim  or  defence 282 

;  *  interlocutory  judgment,  when  may  direct  final  judgment 441 

'  right  to  take  by  motion 277 

reply,  service  after  decision  of  motion  addressed  to  counterclaim  or  defence 283 

triable  as  contested  motions 284 

V.  Costs. 

abide  event 1520 

awarding  absolutely  or  to  abide  event  on  certain  motion 1486 

bill  of  particulars  on  motion  for (Rules  Civ.  Pr.,  115) 

execution  to  collect  motion  costs 1520 


4         ^^ 


INDEX  TO  CIVIL  PRACTICE  ACT— Rbpbrbncbb  abb  to  Skctionb  ^* 


Motions — Continued. 

V.  Costs — Continued. 

frivolous  pleadings,  application  for  judgment  on 1487' 

costs  on  application  for  judgment l^SOf 

motion  eosta • loSo 

costs <Rulea  Cjv.  Pr.,  66) 

set  off  of  motion  cost  against  cost  awarded  to  adverse  party 1520 

stay  of  proceedings  for  non-payment  of  motioA  costs *!....  1520 

taxation  of  motion  cost  as  part  of  cost  of  action 1520 

waiver  of  stay  of  proceedings  for  non-payment '.  1520 

MunioipiU  eQrpontU>Vm»    See  also  Cities;  Counties;  Towns;  ViUages. 
I,  In  general. 

action  by  and  against,  juvisdictton  of  county  court  in  dty  including  more  than  one  county .  68 

acts,  by-laws,  ordinances,  etc.,  proof 388 

appeal  by,  necessity  for  security  to  stay  proceedings 571 

order  for  security 571 

security,  form,  nature  and  expense 571 

arrest  in  action  to  recover  funds  wrongfully  obtained  or  converted ifl26 

attachment  in  action  to  recover  funds 004 

attachment  of  bonds  of 9!l6 

certiorari  to  review  determination,  manner  of  service  of  order 1204 

c6$ts  in  action  against  defendant  on  presentation  of  claim 1498 

health,  board  of,  proof  of  acts,  ordinances,  etc .  388 

jurors,  resident  or  taiq>ayers  as  disqualified  in  action  by  or  against 454 

liability  in  damages  for  arrest;  attachment,  or  injunction  where  security  not  required 820 

payment  of  money  by,  receipt  as  presumptive  evidence 336 

receipt  given  for  money  paid  by  municipal  corporation,  admissibility  wh^re  given  leas  than 

six  years  before  commencement  of  action 336 

paj^ment  of  money  by.  preliminary  proof  to  introduction  in  evidence 336 

security  for  provisional  remedies,  necessity  for .  ^ 162 

on  appeal,  by  whom  executed 571                  -^ 

summons,  manner  of  service ^  228  \^ 

wages  of  employee,  execution  against .^ . .-. 684                   <^ 

II.  Actions  by  state  to  recover  public  funds.  'j 

application  for  custody  or  disposition  of  proceeds  of  action 1228                   j 

bringing  action  in  name  of  people 1202                  .  ^ 

in  parties  to  other  domestic  actions  and  stajang  same , 1223 

direction  by  governor  to  attomey-^^eneral  to  commence  action 1229 

disposition  of  proceeds  in  action  by  court  of  this  state,  direction  for 12^7 

duty  of  attorney  general  to  conunenoe  action 1229 

existence  of  action  in  favor  of  municipal  corporation  as  affecting  right  of  state 1222 

foreign  court,  right  to  maintain  action  in 1224 

limitation  of  action 1226 

proceeds  of  action,  petition  for  custody  or  disposition,  to  what  court  made 1228 

service  of  notice  of  application  and  copy  of  petition  on  attorney-general 1228 

when  application  for  custody  or  disposition  may  be  made 1228 

recovery  of  funds  and  damages  for  converting 1222 

stay  of  other  domestic  actions  and  bringing  in  parties  thereto 1223 

title  to  funds,  etc..  and  damages,  vesting  in  state  on  commencement  of  action 1225 

vacating  ordw  or  interiocutory  judgment  in  another  action 1223 

vesting  of  cause  of  action  and  title  to  money,  etc..  in  state 1225 

Municipal  court  of  city  of  New  York« 

appeal,  court  to  which  taken 627 

N 

Name.    See  also  Unknown  Parties. 

fictitious  name,  designating  defendant  whose  name  is  not  known  in  full  by 215 

unknown  defendant  by 215 

habeas  corpus  and  certiorari  to  inquire  into  detentions,  misnomer  not  ground  for  disobedience. .   1240 

misnomer  of  joint  stock  association  not  available (General  Assn.  L..  §  11) 

effect  of  order  for  changing  name (Civ.  R.  L.,  §  64) 

notice  of  time  and  place  where  petition  will  be  presented (Civ.  R.  L.,  §  62) 

order  on  petition  for  change (Civ.  R.  L..  §  63) 

petition  for  change  of  name (Civ.  R.  L.,  §  60) 

contents (Civ.  R.  L.,  §  61) 

National  guard.  See  also  Quo  Warranto. 

pay,  pension,  reward,  anns,  etc.,  as  exempt  from  execytiqn 667 

NaTj. 

testimony  of  party  or  witness  at  former  trial  since  departed  from  state  by  reason  of  n^val  ser- 
vice, adznissibility  of 348 

m 
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Neglect. 

relief  from  judgment  or  order  taken  through  excusable . 


loa 
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Negligenoe. 

actions  to  recover  damages  for  death,  contributory  ne^Ugenoe,  necessity  for  pleading  and 

proving  as  defense 

attaoiipient  in  action  to  recover  damages  for  negligent  injury  to  person  or  property 

judgment  by  default  where  summons  served  without  state  or  not  personally 

limitation  of  action  for  personal  injury 

Negotiable  instruxnente.   See  also  Bills  and  Notes. 

counterclaim  based  on  demand  against  assignpr,  ri^t  of  defendant  to  judgment  for  excess  over 

plaintiffs  demand 

in  action  on  negotiable  instrument  assigned  to  plaintiff  after  it  became  due 

lost,  action  on 

proof  by  secondary  evidence^  in  action  on  lost 

undertaking  in  action  upon  lost 

New  parties.    See  Parties. 

New  trial.    See  also  Case. 
I.  In  general. 

amendment  of  pleadings  on  trial,  when  new  trial  granted (Rules  Civ.  Pr.,  166) 

appeal  from  order  granting  as  bringing  up  for  review  judgment  of  reversal 

costs  upon  new  trial,  amount 

where  new  trial  ordered  for  failure  to  file  decision. : 

decision,  failure  to  file  within  time  limited 

failure  of  or  defect  in  proof,  when  new  trial  granted (Rules  Civ.  Pr.,  166) 

new  hearing  on  interlocutory  reference  or  inquisition (Rules  Civ.  Pr.,  222) 

order,  when  to  specify  grounds  for  granting  or  refusing (Rules  Civ.  Pr.,  224) 

restitution  where  new  trial  granted  after  enforcement  of  judgment 

testimony  of  party  or  witness  since  deceased,  insane  or  absentee  given  on  former  trial, 

•  admissibility  of .  .• 

when  granted,  specific  questions,  new  trial  as  to  one  or  more 

II.  Motion  for. 

appellate  division  after  entry  of  interlocutory  judgment  on  trial  by  court  or  referee .... 

judgment  after  denial  of  motion  made  in  first  instance  to 

appellate  term  after,  entry  of  interlocutory  judgment  on  trial  by  court  or  referee 

judgment  after  denial  of  motion  made  in  first  instance  to 

case,  when  necessary (Rules  C^v.  Pr.,  221) 

costs  on  appeal  from  order  refusing  or  granting  new  trial 

decision,  order  on  motion  for  failure  to  file  within  time  limited 

errors  of  trial  court,  disregarding  immaterial 

exceptions  heard  in  first  instance  by  appellate  division 

by  appellate  term 

exceptions,  right  to  make  motion  for  new  trial  before  or  after  hearing  of 

taken  on  trial  before  court  or  referee,  motion  before  appellate  division 

before  appellate  term 

taking  as  effecting  right  to  make  motion  for  new  trial  on  ground  that  verdict  is  con- 
trary to  evidence 

to  ruling  of  law  after  close  of  testimony  on  trial  by  court  or  referee  where  inter- 
locutory judgment  entered,  time  to  take 

hearing  at  same  time  as  exceptions 

special  term  held  by  same  judge,  necessity  for 

immaterial  errors,  disregarding 

irregularity  or  surprise,  case  not  required .« . .  (Rules  Civ.  Pr.,  221) 

judgment  after  denial  of  motion  for  new  trial  made  to  appellate  division  in  first  instance. . . 

made  to  appellate  term  in  first  instance 

judgment,  effect  of  entry,  collection,  or  other  enforcement  on  right  to  make  motion .... 
minutes  of  court,  motion  made  on 

decision  by  presiding  judge 

judge,  case  not  required (Rules  (^v.  Pr.,  221) 

when  note  of  stenographer  treated  as (Rules  Civ.  Pr.,  223) 

New  York  City,  in 

notice,  time  to  give 

on  exception  to  be  heard  in  first  instance  in  appellate  division (Rules  Civ.  Pr.,  220) 

order  denying  motion,  when  need  not  be  made 

referee,  new  hearing  after  trial  of  specific  questions 

when  review  of  trial  before  cannot  be  had  by  motion  for  new  trial 

review  of  trial  by  jury  of  one  or  more  specific  questions  of  fact  on  motion  for  new  trial . 

special  term,  when  motion  must  be  made  at 

specific  questions,  new  hearing  after  trial  by  referee  in  actions  triable  by  court 

on  trial  by  jury 

stay  of  execution  of  judgment,  when  motion  for  new  trial  not  to  act  as. 

(Rules  Cnv.  Pr.,  203> 
674 
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INDEX  TO  CIVIL  PRACTICE  ACT—Refbbsnges  abx  to  SscnoMB 
N«w  trial — Ck>ntinu6d. 

II.  Motion  for — Continued. 

time  to  make  motion 649 

to  whom  made,  New  York  City 116 

where  made  when  purpose  is  to  review  trial  by  iuiy  of  m>ecifio  <iuestaons  of  fact 

(Rules  Ciy.  Pr..  221) 
III.  Appeal. 

appeal  from  final  judgment  as  bringing  up  for  review  order  denying  motion  for  new  trial  580 

case,  contents 670 

necessity  for ,%  576 

court  of  appeals  from  appdlate  division  as  matter  of  right,  when 588 

order  granting  or  refusing  new  trial,  appealability 600 

Now  York  city. 

chamberlain,  fees  for  investing  money  pursuant  to  direction  of  court 1561 

fees  for  receiving  interest  on  investment  and  pairing  out  same 1561 

money  into  court  and  paying  out 1561 

chamberlain,  transfer  of  money  paid  into  court  to 184 

fees  of  printers  for  publishing  summons,  notices,  etc 1551 

maps  and  surveys  on  file  in  department,  when  presumptive  evidence 380 

meteorological  and  astronomical  observatory,  admissibility  and  effect  of  records  as  evidence.  375 

motion,  to  whom  made 116 

official  records  on  file,  when  presumptive  evidence  of  contents 389 

preferences  in  trial  of  action  by  or  against 138 

special  statutes  relating  to  actions  against,  effect  of  civil  practice  act 1575 

summons,  manner  of  service 228 

N«w  York  county. 

trial  jurors  in.    See  Jxury  and  Jurors. 

costs  in  actions  in  higher  court  which  might  have  been  brought  in  lower  court,  costs  dependent 

on  amount  of  recovery 1474 

where  several  actions  brought  in  county  court  instead  of  one ^ 1479 

fees  of  county  derk  and  register  in  dvil  actions 1556,  1657 

sheriff  for  poundage  where  execution  or  attachment  vacated  or  set  aside 1558 

maps  and  surveys  filed  in  public  offices,  when  presumptive  evidence  of  contents 389 

motions,  to  whom  made 116 

preferred  causes,  placing  on  calendar 141 

records  kept  by  register,  order  for  production 410 

right  to  remove  on  subpoena  duces  tecum 410 

sale  of  real  property,  publication  of  notice 086 

New  York  municipal  courts. 

costs  in  new  action  on  discontinuance  on  answer  of  title 1484 

discontinuance  in  action  on  answer  of  title,  costs  in  new  action 1484 

Nowspapon. 

affidavit  of  printer  or  publisher  as  to  publication  of  notice  or  advertisement,  effect  of 370 

fair  report  of  public  proceedings,  when  not  libelous 337 

notice  or  advertisement,  proof  of  publication 370 

Next  friend. 

annulment  of  marriage,  action  by 1133 

motion  to  vacate  order  allowing  to  sue,  where  made 1144 

dismissal  of  complaint  in  action  to  annul  marriage  brought  by  next  friend, 1145 

Next  of  kin.    See  also  Creditors'  Actions;  Decedents'  Estates;  Executors  and  Administrators, 
action  by,  conversion  or  injury  to  personal  property  of  intestate  after  death  and  before  granting 

of  letters 57 

airest,  privilege  from 831 

limitation  of  actions,  disabilities,  action  for  conversion  or  injury  to  personal  property  accruing 

after  death  of  intestate  and  before  granting  of  letters 57 

definition (Deo.  Est.  L..  S§  134-139, 194) 

Nonjoinder.    See  Parties. 

Non-residentB.    See  also  Absentees. 

^pearance  of  non-resident  infant  defendant,  time  within  which  to  appear  where  suoomons 

served  on  guardian  ad  litem 289 

arrest  in  actions  where  judgment  demanded  will  require  performance  of  acts  refusal  to  perform 

which  would  be  punishable  as  contempt 827 

attachment  against 903 

depositions 288 

place  where  non-resident  witness  may  be  compelled  to  attend 300 

executions  against  where  warrant  of  attachment  is  levied,  requisites 645 

infant  defendant,  service  of  summons  on  guardian  ad  litem 224 

t7f 
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Hoil-reaiclantB — Continued. 

judgment  by  default  against 403 

where  summonB  served  withdut  State  or  not  personally,  and  warrant  of  attachment  levied.  493 

judgment,  when  enforceable  against  attached  property  only 520 

limitation  of  acticms  against  non-resident,  application  of  statute  of  domicile  fixing  shorter 

period  than  laws  of  this  state 55 

/  '                        on  demand  barred  at  domicile 55 

plMe  of  trial  of  actions  between 182 

^                    non-resident  and  resident 182 

\{                security  for  costs  by  non-resident  plaintiff 1522 

pUiintiff  becoming  non-resident  after  commencement  of  action 1522 

who  is  non-resident  of  city  or  county  in  which  action  brought 1522 

summons,  service  l)y  publication 232 

supplementary  proceedings,  right  to  appoint  non-resident  as  receiver 808 

testimony  of  non-resident  witness  or  party  at  former  trial,  admissibility  of 348 

witnesses,  place  where  may  be  compiled  to  attend  to  take  depositions 300 


.\'« 


Hdnsuit.    See  also  References;  Trial. 

after  jury  retires  in  court  of  record,  right  to  submit  to 457 

assessment  of  damages  pending  decision  on 459 

decision  on,  right  to  reserve 459 

findings  of  fact,  necessity  for  court  to  make 441 

judgment  on  appeal  from  non-suit 585 

'^                             to  be  entered  thereon,  direction  in  decision  of 441 

referee,  power  to  direct 469 

reference,  submission  to  on 469 

submission  of  question  of  fact  raised  by  pleadings  to  jury  pending  decision  on 459 

submitting  to  nonsuit  in  court  of  record,  after  jury  retires,  right  to 457 

Non-support. 

separation,  ground  for 1161 

Notary  public. 

bills  and  notes,  note  or  memorandum  as  presumptive  evidence  of  notice  of  protest  in  case  of 

death,  etc •. 368 

original  protest  as  presumptive  evidence  of  demand  in  case  of  death,  etc 368 

deposition,  right  to  take  testimony  before 301 

oaths  and  affidavits,  power  to  take 357 

protest  of  bill  or  note,  effect  of  affidavit  denying  receipt  of 368 

V                                 certificate 368 


■••V 


Note  of  issue. 

contents (Rules  Civ.  Pr..  151) 

filing (Rules  Civ.  Pr.,  151) 


^  Notice. 


r. 
r 


^ 


adjournment  of  term  to  place  other  than  court  house  on  stipulation  in  action  triable  by  court. . .  437 

claims  in  representative  action,  notice  to  present (Rules  Civ.  Pr.,  8) 

county  court  proceedings,  power  of  county  judge  of  another  county  to  make  orders  without 

notice 130 

deposition,  taking  testimony  by 290 

entry  of  judgment  on  appeal,  service  by  mail 161 

guardian  ad  litem  of  infant  plaintiff,  application  for  appointment 204 

incompetent  persons,  notice  of  presentation  of  petition  for  appointment  of  committee 1360 

interpleader,  action  for,  application  for  order  to  pay  money  into  court 286 

'  in  pending  action,  notice  of  application  for  order  to  substitute  or  join  adverse  claimant  as 

defendant 287 

judgment,  application  for  leave  to  bring  action  on 484 

mail,  time  of  service  where  niade  by 164 

^                         period  of  publication,  how  computed 144 

publication,  affidavit  of  printer  or  publisher  of  newspaper,  admissibility  and  effect  of 370 

requisite  of  where  testimony  taken  by  deposition 290 

service  upon  attorney  after  appearance 163 

''                          stay  of  proceedings,  notice  that  may  be  required 167 

tender,  notice  of  pajrment  into  court 172 

Notice  of  appeal.   See  also  Appeal. 

eourt  of  appeals,  fees  of  clerk  for  filing 1552 

Notice  of  pendency.    See  also  particular  titles. 
\  I.  In  general. 

L                                actions  in  which  may  be  filed 120 

%  )                             constnictive  notice,  effect  as 121 

fees  for  recording,  indexing  and  oanoeling 1554 

eve 
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Notice  of  p«id«ney — ContiiiuML 

I.  In  genettJ — Continued. 

f  ireclosure.  conTsysnoe  aa  bai  reUtes  bock  tit lOSS 

□f  mortsBce,  contentA  and  fiUnK 1080 

proof  of  filins  as  required  by  law  on  application  for  judgmeDt .  (Rules  CiT.  Pr.,  2SS) 

iacompeteot  person,  proceedings  for  appointmcDt  oJconunlttee 1361 

oorteate.  contents  and  flling  on  foreclosure lOSO 

orden,  when  order  aileeting  title  to  real  property  may  be  Indexed  with  notioes  of  pendency. 

(Rules  Cir.  Pi.,  74) 

j^rH>ns  affected  by  filed  notioe 121 

bound  byjudgment  In  action  affeotitig  title  toorpoweasioD  of  real  property  after  filing 

notice  of  pendency 988 

lequimtea ISO,  122 

Bubsequent  purchasers,  effect  of  filed  noUoe 121 

BLimmons,  time  for  service  after  filing  notice  of  pendeney I!iO 

time  when  notice  becomai  effeotiTB 121 

II.   Filbg  and  reconUns. 

defendant,  when  may  file 126 

filing,  time  of, 120 

with  complaint  before  aervice  of  summon* 120 

iadeied,  against  whom 122 

iidezii^ 123 

partition  suits,  against  whom  indexed 124 

iBcording  and  indexing,  feea  of  coun^  Elerk 1&S2 

in  Greater  New  York  and  W«ctcheater  county 1667 

recording  generally 122 

requisite  as  to  indexing 122 

tnne  for  filing 120 

wherefiled 120 

III.  Cacicellation. 

sctionB  in  which  notice  may  be  cancdled  by  making  deposit  or  undertaking 124 

Bppeal  from  refusal  to  grant  specifie  performance  on  failure  to  ^ve  undertaking  to  stay 

sale 586 

deposit  or  undertaking 124 

(fleet  of  proceedings  on  property  described  in  eanoelled  notice 121 

(e««  of  county  clerk 1SS4 

in  Greater  New  York  emd  Weeteheet«r  county 1667 

manner  of  cancelling 123 

notice  of  application  for 128 

cnlsrof  cancelation,  filing  certified  copy 121 

persons  to  be  notified  upon  application  to  eancel  by  maldnc  deposit  oiundsrtakiBg. 124 

shen  may  be  cancelled 128 

irbo  may  apply  for  cancellation  on  making  deposit  or  undertaking 124 

Notice  of  trl&l. 

brand)  postoflice  as  equivalent  to  general  pwtoffioe  in  servioe  by  mail 1S4 

bringbgiwue  to  trial,  right  of  either  party 488 

reference 409 

time  of  service  where  made  by  mail 104 

wberg  trial  to  be  had  elsewhere  than  at  court  bouse (Rules  Civ.  Pr.,  169) 

Nulunc*. 

issueof  fact  in  action  for,  when  triable  by  jury  of  right 425 

trial,  place  of 183 

action  for,  when  maintainable (Heal  Prop.  L.,  1 629) 

final  iudj^eot (Real  Prop.  L.,  f  629) 

n  numbers  in  legal  papers (Rules  Civ.  Pr.,  10) 

Nunea.      See  also  Evidence. 

hospitsl,  diacloBure  of  infarmation  in  personal  injury  action  acquired  by  nurse  at  hospital 364 

inforxiation  acquired  in  profeaaional  capacity,  disclosure  of 362 

(hat  dime  has  been  committed  on  child  under  aiiteen,  disclosure  of S62 

persoDalinjuryaction,  subpoena  to  attend  at  trial  though  deposition  taken 364 

waiver  as  to  information,  form  of 354 

waiver  as  to  confidential  communications  and  facta  tending  to  disgrace  memory  of  deceased 

patient 364 

information  acquired  from  deceased  patient 364 
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OfttllS  and  affirmatioiUI.    See  alao  Witnesses  and  particular  titles. 
I.  In  general. 

fees  for  taking  oath  and  certifying  same 1562 

without  state*  certificate  of  official  character  of  officer  and  genuineness  of  signature 359 

who  may  take 359 

fees  for  oath  or  acknowledgment (Pub.  Off.  L.,  §  66-a) 

II.  Mode  and  manner  of  swearing. 

administering  oaths  without  gospels 361 

affirmation,  form  of 362 

in  lieu  of  oath,  when  may  be  made 362 

eocaminfttion  of  infant  or  mentally  weak  witness  to  determine  capacity. 365 

witness  to  determine  nature  of  oath  deemed  obligatory 365 

goepeb,  administering  by 360 

kissing,  necessity  for 360 

hand,  necessity  for  holding  up  when  administering  oaths  without  gospels 361 

in  general 360 

non-christian 364 

peculiar  modes  of  swearing,  power  of  court  or  officer  to  adopt 363 

witnesses,  power  of  one  of  several  referees  to  administer  oath 468 

ni.  Who  may  administer. 

commissioners  in  incompetency  proceedings 1367 

deposition,  administering  to  witness  on  examination. 302 

in  general 357, 358 

witnesses  before  sheriff  jury,  by  whom  oaths  administered 103 

power  of  courts  of  record 63 

power  of  legislative  committee  to  administer (Leg.  L.,  §  62-a) 

IV.  Official  oaths. 

appraiser 126 

arbitrators 1452 

commissioner 126 

receiver 126 

referee,  failure  to  take,  effect  on  judgment 109 

in  supplementary  proceedings 789 

by  whom  administered 789 

waiverof  oath  by  referee  in  supplementary  proceedings.  .*. 789 

waiving  oaths. , 126 

ObJectioiUI  to  plaadixigs.    See  also  Answer;  Complaint,  Counterclaims;  Motions;  Pleadings;  Reply. 

mandamus,  grounds  for  objectioDS  to  petition 1316 

objection  to  petition  and  order 1322 

in  piLrt  and  return  in  part 1322 

point  of  law  relating  to  or  raised  by  pleadings  and  not  waived  or  disposed  of  before  trial,  dispo- 
sition   284 

OceuiMuit. 

^ectment,  occupant  as  necessary  party  defendant  in  action 996 

Offer. 

admissibility  in  evidence  of  plaintiff's  unaccepted  offer  of  judgment  on  defendant's  counter- 
claim    178 

unaccepted  offer  of  judgment 177 

allowing  judgment,  acceptance  by  attorney,  requisites 179 

acceptance,  by  whom  subscribed 179 

attorney,  essentials  where  offer  made  by 179 

by  whom  made 179 

assessment  of  damages,  manner  on  acceptance  of  offer  to  liquidate  conditionally 175 

contract,  offer  to  liquidate  damages  conditionally,  in  action  for  breach 175 

costs,  after  refusal  of  offer  of  judgment  by  defendant 177 

when  defendant  not  entitled  to  on  counterclaim  where  plaintiff  offers  judgment 178 

counterclaim,  acceptance  of  plaintiff's  offer  of  judgment 178 

judgment  on  plaintiff's  offer 178 

nature  of  judgment  plaintiff  may  offer  to  allow 178 

right  of  either  party  to  enter  judgment  on  plaintiff's  offer 178 

when  plaintiff  may  offer  to  allow  judgment 178 

damages,  effect  of  refusal  of  offer  to  liquidate 176 

death  of  party  after  offer  of  judgment,  entry  of  judgment 478 

expenses,  right  of  defendant  in  preparing  for  trial  of  question  of  damages,  where  plaintiff  recov- 
ers less  than  amount  offered 176 

judgment  before  trial 177 

by  defendant  severally  liable 177 

on  plaintiff's  offer  to  allow  on  defendant's  counterclaim 178 

678 


INDEX  TO  CIVIL  PRACTICE  ACT— Rbpebbnces  abx  to  SsenoNa 
OfEer — Continued. 

liquidation  conditionally  of  damages  in  action  for  breach  of  oontraot 176 

refusal  of  offer  of  judgment  before  trial,  effect  of 177 

liquidate  damages  in  action  for  breach  of  contract,  effect  of 176 

Offloerg.   See  also  Bonds;  Corporations. 
I.  In  general. 

certificate  filed  or  deposited  as  presumptive  evidence  of  facts  stated  therein 367 

certiorari  to  review  detennination 1284 

continuance  of  special  proceedings  before,  proceedings  on 94 

fees  for  certification  or  exemplification (Pub.  Off.  L.,  §  66-a) 

oath  or  acknowledgment G^b.  Off.  L.,  1 68-a) 

II.  Rights,  duties  and  liabilities. 

attachment  for  failure  to  return,  deliver  or  file  paper (Rules  Civ.  Pr.,  6) 

books  and  papers,  production  by  subordinate  as  compliance  with  subpoena  duces  teottm. . .     4 14 

compelling  officer  to  return,  deliver  or  file  paper (Rules  Civ.  Pr.,  6) 

failure  to  file  process  or  other  paper (Rules  Civ.  Pr.,  6) 

prepayment  of  fees  and  expenses  before  transmission  of  paper 1564 

subpoena  duces  tecum,  necessity  for  personal  attendance  of  public  officer 414 

III.  Actions  by  and  against.     • 

1.  In  general. 

abatement  on  death  of  officer  prosecuting  action 90 

affidavits  filed  or  deposited  as  presumptive  evidence  of  facte  stated  therein 307 

arrest  in  actions  to  recover  damages  from  misconduct  or  neglect  in  office 826 

money  or  property  misapplied 826 

certified  copies  of  papers  filed  with,  admissibility  in  evidenoe 382 

certiorari  to  reviewi  granting  order  against  officer  after  termination  of  office 1301 

manner  of  service  of  order 1294 

officers  included  ^rithin  term  "  body  or  officer  " 1310 

return  by  officer  after  expiration  of  term 1301 

death  of  officer  prosecuting  action  as  abating  same 90 

effect  of  civil  practice  act  on  term  and  tenure  of  office 1576 

execution  against  salary 684 

habeas  corpus  and  certiorari  to  inquire  into  detention,  designation  of  officer  by  name 

of  office 1240 

increased  costs  in  action  against  for  official  act 1517 

where  officers  unite  in  answer  with  person  not  entitled  to 1517 

injunction  to  restrain  state  officer  or  board  from  performing  statutory  duty,  by  whom 

granted 879 

legal  custodian  of  paper,  certificate  of  inability  to  find  as  presumptive  evidenoe  of 

facts 366 

limitation  of  actions  for  escape  of  civil  prisoner 51 

non-pajrment  of  money  collected  on  execution 49 

mandamus,  fine  where  neglect  to  perform  duty  was  wilful 1340 

place  of  trial  of  action  for  official  act  or  omission 184 

provisional  remedies,  necessity  for  giving  in  action  by  officer  in  behalf  of  people  or 

municipal  corporation 162 

2.  Action  to  try  title. 

arrest  of  incumbent 1212 

assumption  of  office  by  person  found  entitled 1213 

attorney  general,  rifi^t  to  maintain  upon  own  infonnation  or  upon  complaint 1208 

books  and  papers,  delivery  to  person  found  entitled 1213 

bringing  action  in  name  of  people 1202 

compelling  delivery  of  books  and  papers  to  person  found  entitled 1213 

complaint  by  attorney  general,  alleging  name  of  person  rightfully  entitled 1211 

damages  recoverable  by  rightful  holder  of  office  against  usurper 1214 

final  judgment  in  action 1215, 1216 

fine  in  action  for  usurping  office  or  franchise 1216 

forfeiture  of  public  office,  action  for 1210 

judgment  where  name  of  person  entitled  stated 1211 

jury  trial  of  right 1221 

preference  on  appeal 143 

relator,  joinder  as  plaintiff 1203 

3.  By  people  to  recover  pubiic  funds. 

actions  founded  upon  spoliation  or  other  misappropriation  of  public  property 1222 

application  for  custody  or  disposition  of  proceeds  of  action  by  municipality,  etc 1228 

attachment  in  actions  for  misappropriating  public  fimds 904 

attorney-general,  duty  to  commence  action 1229 

bringing  in  parties  to  other  actions  and  staying  proceedings  therein 1223 

disposition  of  proceeds  of  action 1228 

in  courts  of  state,  direction  for 1227 

existence  of  right  of  action  in  other  puUic  authority,  effect  on  ri^t  of  state 1222 

foreign  court,  right  to  maintain  action  in 1224 

governor,  directions  in  writing  to  attorney-general  to  bring  action 1229 
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III.  Aclioii  by  aod  Hgainst — Costuaed. 

3.  By  people  to  Mcover  public  fuDda — Contiiiued. 

iimitation  of  Ktiona 1226 

petition  for  custody  or  diBpoation  of  proceeds,  t«  what  court  mkde 1228 

service  of  ootice  of  application  tor  custody,  etc..  petition  on  attorney-saneral 122S 

Blay  of  other  domestic  action*  and  iiringinfe  in  parties  thereto 1223 

title  to  mone]',  etc..  and  damages,  vesting  in  atAte  on  coBunenceDient  of  action . ...'...  1225 

veatine  of  cabse  of  action  and  title  to  money,  etc.,  in  Btate 1226 

Official  bonde.   See  Bonds. 


^ 


disregarding  non-prejudkaBi 105 

pleadings,  effect  of  omitting  material  aUegatiocacin  judgment  after  veidict,  report  or  deoisoii. .  109 

requiaite  of  notice  or  order  to  show  cause  on  applicatkffi  ba«ed  OH (Rul<t  Civ.  Pi..  62) 

Opinions. 

fees  for  obtaining  copies  of  opinion  and  charges  of  judges,  including  in  bfli  of  costs 1S18 

filing  opinion  delivered  on  granting  order (Rules  Civ.  Pr.,  72) 

part  of  record  on  which  order  made (Rules  Civ.  Pr.,  72) 

Ordgri.    See  nlso  MotioM. 

account,  prcdoflii  n  o(  books  on  trial  or  hearing 411 

amepdmcnt,  (ir^t  .iiid  second  judicial  district,  power  of  any  judge  of  same  court  to  make 78 

annulment  of  marriage,  motion  to  vacate  order  allowing  next  ftiend  to  maintaiD.whers  made. .  1144 

appeal,  eiitr>'  of  niAej  by  judge  out  of  court  as  prerequisite 569 

from  urdir  iu  supplementary  proceedings  where  executitm  issued  outofcoimtycoutt 774 

appealability  r  f  nrder  by  judge  out  of  court  upon  notice 610 

granted  ii|,i.ih  i.otice " 609 

flppcftlobilit.viir.il  rgrsnting  prefereno*  in  trial  of  action ; 141 

ai^>eUaIedivj.'-i<.i,.  loirertograDtordersappJiedfor  without  notioe  and  refused  below 66 

bill  of  pfljticiilni-.  n  ho  may  make .^ 247 

books  and  pHi<>r.~  < f  cciporUious,  mbpoena  duoea  tecum  oi order  to  [^oduce  on  triid 413 

of  acccuiil,  jiidurtion  ontriaJ  or  heating 411 

wlio  limy  laake  order  for  productioa  at  trial  or  heMiBg 411 

certiorari  to  review,  order  as  indudod  within  term  "  detemuDation  " 1310 

chamber  order  power  of  court  to  make 128 

clerk,  duty  to  refuse  lo  enfCT  order  where  papers  not  filed (Ri^  Civ.  Pr.,  71) 

corporatione,  order  to  produoe  book  or  paper  on  trial 413 

books  and  papers  directed  to  officer,  production  by  subordinate  officer  of  emidoyee  as  oom- 

Pliance 414 

coats,  including  in  fioal  order 1532 

on  appeal  from 1491 

county  court  proccediojis,  power  of  county  judge  of  any  otlier  oorun^  to  make  orders  without 

notice 130 

power  of  juelice  of  supreme  court  to  make  without  notioe 130 

stay  of  proceedings,  necessity  lor  notice  when  made  by  justice  of  supreme  court  or  another 

county  judge .' .  180 

court  orders,  power  of  justice  of  supreme  court  to  make  out  of  court 129 

default  ordera,  mistake,  inadvertance,  surprise  or  excusatde  neiject,  iriief  from  order  taken 

through 108 

time  within  which  application  must  be  made  for  relief  from  default  order lOS 

definition                              127 

depoBLtRr    II  I        I  I  rrvisioiis  relating  to  orders 294 

(rder  I    I    I        ^timony  during  trial  or  after  judgment 293 

duty  of  cl  rk  p  books  in  which  to  enter  orders (Rulee  Civ.  Pr.,  7) 

ex-pflrti.  Old               nin  other  courts  than  county  court,  by  whom  made 130 

pomr  il              judge  to  grant 130 

juhl             ijreiae  court  to  grant 130 

fees  of  clerk    !           ifappeala  for  certifying  copy  of  order 1652 

draninB               r  tnteringsame 1652 

feesofdu   I                I  greater  New  York  and  Westchester  county  for  certifying  prepared  copy  1557 

enli-nnk               dit   1567 

pre  pan  il            rliJyingcopy 1667 

fees  to  count  \    1          rcopy  of  order 1654 

filing  pap<rs  In  of  order... (Rnk«  Civ.  Pr.,  71) 

form  and  r  pit  of  order (Rules  Civ.  Pr.,  70) 

injunction    1 1            nted  by  judge,  enforeing  as  court  order SSO 

intermedial                  certiorari  andbabeaa  corpus  to  inquire  into  detention 1268 

interpk  adtr     i  1       ir  cling  payment  of  amount  of  debt  into  court  in  action  of 280 

p<nditgii  ii  I    order  auhatituting  or  bringing  in  adverse  claimant 287 

;ud8mpnt  leai  e  to  bnng  action  on 464 

justice  of  supreni    touit,  orders  that  may  bemads  without  notice  in  county  court  prooeedings..  130 
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memorandum'  of  detenninatioii  of  motion  as  order (Rules  Civ.  Pk*.,  70) 

notice  of  pendency,  cancellation  of  notice,  filing  certified  copy  of  order  in  cleric's  offioe 123 

opinion  as  part  of  record  on  which  order  made (Rules  Civ.  Pr.»  72) 

delivered  after  order  filed,  fiUnc .(Rules  Civ.  Pr.,  73) 

filing  with  Older (Rules  C^v.  Pr.,  72) 

"order  "  as  referring  to  order  bxade  in  civil  action  or  special  prooeediac 7 

order  to  show  cause  to  bring  on  motion  in  shorter  time. (Rules  (yiv.  Pr.,  60) 

papers  where  order  to  be  entered  in  eounty  other  than  that  in  whi^  motioQ  made,  delivery  by 

derit  and  filing (Rules  Civ.  Pr.,  73) 

payment  of  moneyt  directing  that  order  be  docketed  as  judgment (Rules  dv,  Pr.,  74) 

public  officer,  production  of  books  and  papers,  production  by  subordinate  as  oomplianoe 414 

real  property,  order  affeoting  title  m^y  be  enrolled  and  docketed  as  judgment  and  indexed  with 

notiee  of  peildency  of  action (Rules  Civ.  Pr.,  74) 

requisite,  guardian  ad  litem  of  non-resident  or  absentee  infant  defendant,  order  appointing ....     206 

resettlement  of  order (Rules  Civ.  Pr.,  70) 

review  of  order  by  Judge  of  court  other  than  that  in  which  actions  pending 581 

setting  aside  order  for  failure  to  file  papers  on  entry (Rules  Civ.  Py.,  71) 

severance  of  action,  entry  of  order  by  clerk  of  course  where  judgment  taken  against  part  of  de- 
fendants severally  liable 475 

signature (Rules  Civ.  Pr.,  70) 

special  proceeding,  orders  in,  with  whom  entered 101 

proceedings  before  judge  of  court  of  record  in  first  and  second  judicial  district,  time  for  ser- 
vice of  order,  power  of  any  judge  of  same  court  to  enlarge 78 

summofis,  order  forsubstituted  service 231 

service  by  publication,  by  whom  made 234 

vacating  for  failure  to  file  required  bond  or  ondertaking (Rules  Civ.  Pr.,  96) 

orders  granted  on  renewed  motions  before  another  judge 118 

order  granting  ez  parte  motion  for  failure  to  furnish  affidavit  as  to  previous  applioatioa 

(Rules  Civ.  Pr.,  61) 

order  granting  preference  in  trial  of  cause 141 

vacation  or  modification,  ex-parte  ordets,  appellate  division,  power  of 132 

notice 131 

provisional  remedy,  order  granting 131 

wiitEng,  necessity  that  order  be  in 127 

to  bring  up  prisoner  to  testify,  adjoining  county,  bringing  up  prisoner  in  justice  court  ac- 
tions      4l7 

board  or  officer,  who  may  make  order 416 

county  judge,  power  to  make  order 416 

death,  prisoner  sentenced  to ...  * 418 

disobedience  of  order,  penalty  for 420 

felony,  prisoner  confined  for 418 

who  may  make  order 418 

inferior  court,  by  whom  made 417 

justice  of  the  peace,  suit  pending  before 417 

penalty  for  disobediience,  to  whom  pio^aUe 420 

failure  to  obey  order  to  produce  prisoner 420 

prisoner  confined  for  felony 418 

sentenced  to  death 418 

remanding  prisoner  after  testifying ., 419 

who  may  make 415 

OrdinABCM. 

municipal  corporation,  proof 388 

Ouit«r. 

ejectment  between  co-tenants,  necessity  for  proof  of 1004 

OfVrtaMrs  of  poor.     See  also  Incompetent  Persons. 

incompetent  persons,  application  for  appointment  of  committee  of 1359 

notice  of  application  for  appointment  of  committee 1360 


FApars.    See  also  Books;  Discovery  and  Inspection. 

abbreviations,  use  in  legal  papers (Rules  Civ.  Pr.,  10) 

appellate  division,  filing  with  clerk.  .• (Rules  Civ.  Pr.,  15) 

certified  copy  of  papers  filed  with  public  officer,  admissibility  in  evidence 382 

stipulation  that  paper  is  copy  in  lieu  of  certificate 170 

conpelling  officer  to  file  papers (Rules  Civ.   Pr.,  6) 

endorsement  of  name  of  party  who  does  not  appear  by  attorney (Rules  Civ.  Pr.,  11) 

English  language,  use  in  legal  papers \ .  .(Rules  Civ.  Pr.,  10) 

expenses  of  printing  papers  for  heazing»  including  in  bill  of  costs 1518 

fees  for  certified  copy,  including  in  bill  of  costs 1518 
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fees  of  derk  of  court  of  appeals  for  filing 1552 

of  county  derk  for  filing 1554 

of  sheriff  for  making  copy  of  paper 1558 

filing  in  derk's  office  of  county  of  place  of  trial  in  supreme  court (Rules  Civ.  Pr.,  15) 

court  of  record  other  than  supreme  court,  place (Rules  Civ.  Pr.,  15) 

where  place  of  trial  changed (Rules  Civ.  Pr.,  15) 

genuineness  of,  demand  for  admission  of 322 

indorsing  and  filing,  power  of  appellate  division  in  each  department  to  make  spedal  rules 

(Rules  Civ.  Pr.,  16) 
legibility  and  sise  of  papers  used  in  actions  and  special  proceedings. . . .  (Rules  Civ.  Pr.,  10) 

lost  or  withhdd  papers,  filing  and  using  copy (Rules  Civ.  Pr.,  14) 

manner  and  time  of  raising  objection  to  faUure  of  attorney  to  subscribe,  etc. 

(Rules  av.  Pr..  12) 
legibiUty,  etc.  (Rules  Civ.  Pr.,  12) 

mode  of  service  of  papers  other  than  summons  or  process (Rules  Civ.  Pr.,  20) 

numbers,  using  either  arabio  or  roman (Rules  Civ.  Pr.,  10) 

place  where  papers  to  be  filed,  where  provision  not  made  in  Civil  Practice  Act  or  Rules. 

(Rules  Civ.  Pr.,  15) 

reproduced  copies,  right  to  serve (Rules  Civ.  Pr.,  10) 

right  of  derk  to  refuse  to  file  papers  not  conforming  to  rule  as  to  legibility,  etc. 

(Rules  CHv.  Pr.,  10) 

subscription  and  endorsement  by  attorney (Rules  Civ.  Pr.,  11) 

transmission  by  officer,  prepayment  of  fees  and  expenses . . .  ^ 1564 

trial,  papers  to  be  furnished  on (Rules  Civ.  Pr.',  160) 

use  of  technical  words (Rules  C!iv.  Pr.,  10) 

waiver  of  objection  to  requirements  of  rules  10  and  11 (Rules  Civ.  Pr.,  12) 

Parent  and  child.    See  also  Infants;  Marriage. 

annulment  of  marriage  for  force,  fraud  or  duress,  right  of  parents 1130 

child  under  age  of  consent 1133 

custody  and  maintenance  of  children  where  marriage  of  parents  annulled 1140 

Parks. 

injuiy  to  trees  on  tmoccupied  land,  presumption  of  ownership  from  unbroken  diain  of  titie.     335 

Parties. 

I.  In  general. 

change  of  parties,  bond  or  undertaking;  effect  of .^ 148 

defendant,  who  may  be  joined  generally 211 

,^                                real  party  in  interest,  necessity  that  action  be  in  name  of 210 

rebuttal  of  testimony  of  party  adduced  by  adverse  party 343 

supplying  defects  in  record  or  other  papers  on  appeal,  power  of  appdlate  court  to  grant 

order  for. , 112 

witnesses,  competency  of 346 

II.  Capadty  to  sue  and  be  sued.    See  also  Guardian  and  Ward;  Habitual  Drunkards;  Inoom- 
^  petent  Person ;  Infants ;  Lunatics ;  Poor  Persons ;  Women. 

I                                committee  of  property  of  incompetent  persons 1377 

infants 201 

married  woman ^ 200 

right  to  prosecute  action  without  joining  husband 200 

one  suing  or  defending  for  benefit  of  all 106 

receiver  of  debtor's  estate (Rules  Civ.  Pr.,  175) 

III.  Designation. 

actions 101 

amendment  to  correct  pleading (Rules  Civ.  Pt.,  102) 

name  or  part  of  name  of  defendant  unknown,  how  designated 215 

special  proceedings 101 

instituted  in  name  of  people  upon  relation 101 

unknown  defendant,  how  designated 215 

IV.  Necessary  or  proper  parties. 

beneficiary,  necessity  for  joining  in  action  by  trustee 210 

defendant 211 

ejectment,  occupant  of  land 006 

persons  claiming  title  adversdy  to  plaintiff  as  party  defendant 006 

unoccupied  land 006 

executor  or  administrator,  action  by,  necessity  for  joining  person  benefited 210 

foredoeure  of  mortgage  on  public  utilities.  Public  Service  Commission 1070 

real  property 1070 

husband  as  necessary  party  to  actions  brought  by  or  against  wife 200 

partition,  necessary  parties  in 1017 

optional  parties  defendant 1021 

when  executor  or  administrator  necessary  party  defendant 1010 

person  for  whose  benefit  action  is  brought,  necessity  for  joining 210 
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IV.  Neceesary  or  proper  parties — Continued. 

priadpal,  nectasity  of  joininKia  action  by  asent  on  contract  made  in  acMlt'*  oame 2tO 

tnutee  of  eipreoa  trust,  BOtion  by,  ueoeaaity  of  joinjim  bezkefloiary 3 10 

V.  Joinder. 

adverse  claimant  in  action  on  contract,  ejectment  or  r^>levio 287 

order 287 

allegation  in  complaint  where  party  united  in  interest  ia  made  defondaot 1(H 

alt^natively  liatje,  joinder  or  defendant* 211 

attsehment,  jinndsr  of  plaintiff  with  aheriff  in  action  in  aid  of 945 

defendant,  neceonty  that  each  be  interested  in  all  relief  claimed 212 

not  intereeted  in  partimilar  relief  olauned,  order  reUevinc  bim  tMBi  kttendinB  pro- 


people  in  actions  aSectins  real  estate  subjeot  to  lien  undw  transfer  tai  aot 214 

persons  liable  regardless  of  nature  of  liability 211 

devolution  of  liability,  on S3 

doubt  as  to  which  of  several  persons  ia  liable,  right  to  join  all 213 

ejectment,  persons  claiming  interests  adversely  to  plaintiff,  joinder  as  defendant 99S 

executor  or  administrator,  action  by,  necessity  for  joining  persona  for  wbose  benefit  action 

is  proeecuted 2 10 

failure  to  join  persons  jointly  Liable,  effect  on  defendants  severally  liable 210 

general  or  common  interests,  question  of,  necessity  for  Joining  all  parties 105 

suit  by  one  for  benefit  of  all 105 

misjoinder,  effect  of 192 

noD-joinder,  effect  of 1 02 

numeroiupartiee,  right  of  OD*  or  more  to  sue  or  defend  tor  benefit  of  all 195 

parties  united  in  interests  cither  as  plaintiff  or  defendant 194 

people  as  defendant  in  actions  affecting  real  estate  subject  to  lien  undw  transfer  tai  act. . .  214 

penons  jointly  liable  deemed  as  one  party  in  action  against  defendant  severally  liable 210 

plaintiff,  who  may  be  joined  genemlly 209 

several  liability,  parties  jointly  liable  as  one  party  for  purpose  of  entering  judgiaeiit  against 

parties  severalty  liable 475 

prosecution  of  action  against  defendants  served 475 

right  to  enter  judgment  against  one  orinore 47S 

severance  of  action  on  entering  judgment  against  part  of  defandants 476 

•evenJlyli^^e,  joinder  of  defendants 211 

.    DQwritteninstrument,  effeet  on  ri^ts  of  defendant  by  joinder 216 

upon  written  instrument,  joinder  as  defendant 216 

time  when  and  conditions  under  which  misjoined  parties  may  be  dropped  generally 1 93 

tranafei  of  interest,  on S3 

unit«d  in  intereate  with  plaintiff ,  when  petson  may  be  made  defendant 194 

VI.  Bringing  in  parties. 

adverse  claimant  in  action  on  contract,  ejectment  cv  r^ilevin 287 

order 287 

amendment  to  bring  in 103 

application  for  substitution  of  successor  of  deceased  party,  l^wbon  made SO 

of  person  interested  to  be  brought  in 193 

to  bring  in  successor  of  deceased  party S7 

certiorari  to  review,  bringing  in  third  penons  on  hearing 1302 

counterclaim,  new  parties  set  up  in 271 

cross  actions  by  defendant  to  bring  in  successor  or  r^resentative  of  deceased  plaintiff ....  87 

defendant,  bringing  in  partiee  in  counterclaim 271 

determination  of  controversy,  power  to  bring  in  when  necessary  to  complete 193 

without  bringing  in  partiee  whose  interests  are  involved 193 

interest  which  will  entitle  person  to  be  made  party 193 

neceesary  to  complete  determination  of  matter Ill 

representative  or  successor  of  deceased  party,  how  brought  in S7 

proceedings  for  brining  in S7 

state  to  recover  public  funds,  bringing  in  partiee  to  action  lor  same  purpose  bF  other  public 

anthority 1223 

successor  of  deceased  party,  part  of  cause  surviving SO 

supplemental  summons,  necessity  for  service  on  new  party 219 

time  when  and  conditions  under  which  new  parties  may  be  added  generally 192 

VII.  Substitutioo  of  parties. 

actions  against  sheriff ,  effect  of  order  substituting  indemnitors 704 

adverse  claimant  in  action  on  contract,  ejectment  or  r^evin 287 

order 287 

appeal,  effect  of  failure  to  substitute  where  party  dies  pending  appeal 578 

subetitution  of  heir,  etc..  for  deceased  adverse  party ...  557 

person  aggrieved 557 

where  party  dies  pending 579 

application  by  officer  for  order  substituting  remainder  of  indemnitors  in  hia  place , 703 

attachment,  defendant  in  place  of  sheriff  after  discharge  of 971 

consent  of  indanmitDrs  to  be  substituted  OS  defendants  in  place  of  sheriff 700 

death  of  sole  party,  representative  on. S4 


1 


INDEX  TO  CIVIL  PRACTICE  ACT— Ref&bsncbb  are  to  Sbotions 
Fartias — Crontinued. 

VII.  Substitution  of  j>artie8 — Continued. 

d«vohitlon  of  UftbJli<9r  on 83 

indemniton  as  defendants  in  aotion  against  sherUf 699 

for  sheriff  after  severance  of  action  where  indemnity  relates  to  part  of  property 702 

terms  on  granting  order 701 

notice  of  application  for  substitution  of  indemnitors  as  defendants  in  plaoe  of  sh«riff 700 

partition,  bringing  in  suceessor  in  interest (Rules  Civ.  Pr.,  251) 

one  of  remaining  parties  as  plaintiff  after  partial  partition 1025 

replevin,  sureties  on  plaintiff's  undertaking  in  actions  by  claimant  against  sheriff 1109 

representative  of  deceased  party  jointly  liable  on  contract 85 

on  death  of  sole  party,  continuance  by  or  against 84 

successor  of  public  officer  receiver  or  trustee 90 

time  wh«n  and  conditions  undev  which  parties  may  be  substituted  generally 192 

I ,                                  transfer  of  interest,  on 83 

undertaking  on  appeal  where  adverse  party  dies  after  ord^  or  judgment  as  enuring  to 

'    benefit  of  substituted  person 572 

Partllion. 

/  I.  Ingen^td. 

;,..                                arbitration  of  controversy  as  to 1448 

^^^                                 consent  of  parties  to  partition  of  part  of  several  tmcts 1013 

costs  where  actions  brought  to  partition  part  of  several  tracts  without  order  or  consent  of 

parties 1013 

'; ..                                jurisdiction  of  county  courts 67 

'^    '                             notice  of  pendency,  cancellation,  on  making  deposit  or  undertaking 124 

effect  of  filed  notice 121 

fiUng 120 

indexed,  against  whom 122 

order  of  court  permitting  partition  of  part  of  several  tracts 1013 

praferanoe  in  trial 138 

security  required,  in  whose  name  taken 1072 

separate  tracts  held  in  common,  action  for  partition  of  part 1013 

II.  Who  may  bring. 

co-tenants 1012 

dismissal  of  complaint  in  aotion  by  remainderman  af  rsvensoner 1014 

effect  on  right  to  bring  new  action  after  detsfwinatlon  of  ests^ 1014 

estate  which  tenants  must  possess 1012 

heir  claiming  to  be  entitled  as  co-tenant 1016 

Tor  partition  of  property  devised 1016 

in  general 1012 

infant,  necessity  for  written  authority  of  surrogate 1015 

proof  on  which  written  authority  of  surrogate  based 1015 

remainderman  holding  vested  remainder  as  co-tenant 1014 

reversioner  holding  vested  interest  as  co-tenant ) 1014 

when  actions  may  be  brought 1012 

State,  pajrment  of  encumbrances  and  acquisition  of  individual  interests  to  protect  State 
interests (Pub.  Lands  L.,  §  19) 

III.  Pleadings. 

allegation  of  nature  of  lien  on  undivided  share  and  share  or  interest  to  which  attadies 1021 

oooiplaint,  allegation  that  executor  or  administrator  not  appointed 1019 

contents  generally (Rules  Civ.  Pr.,  245) 

description  of  property (Rules  dv.  Ft.,  245) 

statement  of  interest  of  partite (Rules  Civ.  Pr.,  245) 

lieir  for  partition  of  devised  property,  necessary  allegations 1016 

IV.  Parties. 

death  of  party,  bringing  in  successor  in  interest (Rules  Civ.  Pr.,  251) 

executor  or  administrator,  when  to  be  made  party  defendant 1019 

guardian  ad  litem  of  infant  party,  i4)pointment 202 

necessary  parties 1017 

optional  parties  defendant 1021 

people  of  state,  how  made  party  defendant 1020 

person  interested  in  property,  bringingin 193 

plaintiffs  limited  to  joint  tenants  or  tenants  in  common 1018 

proper  parties  defendant  not  named,  effect  of  judgment 1021 

remainderman  or  reversioner  in  entire  property  as  proper  party  defendant 1021 

substitution  as  plaintiff  of  one  of  remaining  parties  after  partial  partition  directed 1025 

tenant  by  courts^  of  entire  property  as  proper  party  defendant 1021 

V.  Trial. 

additional  allowance,  computation 1532 

to  either  party 1513 

plaintiff 1512 

limitation  on  amount 1514 

costs,  deduction  of  costs  and  expenses  for  paying  money  into  court  to  satisfy  lien 1040 

where  notice  of  no  personal  claim  served  but  defendant  unreasonably  defends 1478 
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V.  Trial— Continued. 

issues  of  fact  triable  by  jury  of  right 1023 

raised  by  controverted  claim  of  title  of  any  party 1022 

triable  upon  pleadings 1023 

place  of 183 

preference  in  trial , '. 138 

of  costs  and  expenses  of  action  over  Uen  on  undivided  share.  .^ 1035 

referee,  selection  by  court CRules  Civ.  Pt.,  260) 

reference  on  default  or  admission  in  case  of  infants,  absentees  ou  unknown  parties, 

(Rules  Civ.  Pr.»  247) 

to  ascertain  rights  of  parties  before  interlocutory  judgment.  .CRules  Civ.  Pr.,  246) 
rights  of  parties,  ascertainment  by  court  before  interiooutory  judgment: 

(Rules  av.  Fr..  246) 

title  or  interest  of  any  party,  right  to  put  in  issue 1022 

waste,  order  restraining 981 

VI.  Judgment. 

1.  In  general. 

award  to  parties  defsskdant  having  intwesi  or  lien  in  entue  property 1074 

costs  against  unknown  defendants 1(^6 

issuance  of  execution  to  collect  and  sale  of  interests  to  pay 1036 

costs,  determination  of  costs  and  expenses  to  be  paid  by  each  dsfandaat 1036 

defaxilt  judgment,  substituted  service,  right  to  defend  after  final  judgment 217 

I                                               Jien  when  judgment  affecting  adversely  title  of  people  based  on  tax  deed 1020 

recitals  in  action  by  infant 1015 

2.  Interlocutory. 

i                                             contents 1024 

designation  of  commissioner  to  make  partition 1024 

directing  partial  partition 1025 

direction  for  actual  partition 1024 

forsale. 1024 

to  pay  money  into  court  to  satisfy  lien  on  share 1040 

modifying  where  property  cannot  be  partitioned  in  kind 1037 

provision  as  to  terms  of  credit  on  sale 1056 

I                                             rents  and  profits,  adjustment  between  parties 1075 

i                                             setting  off  shares  to  be  held  in  common  by  two  or  more  parties 1026 

supplemental  judgment  where  property  cannot  be  partitioned  in  kind 1037 

3.  Final. 
after  confirmation  ol  sale,  effect  and  conelusiveness 1058 

f(»m  and  contents 1058 

direction  for  delivery  of  possession 1034 

for  payment  by  defendants  of  proportionate  share  of  costs  and  extra  allowance. . .  1036 

to  pay  proceeds  into  court  on  sale  made  free  from  debt 1045 

effect  upon  inciuibrances  after  confirmation  of  sale 1069 

on  report  of  commissioners,  persons  upon  whom  oonduaivs » 1033 

rendition  and  effect .* 1033 

reservation  of  right  and  interest  of  party 1033 

recording  exemplified  copy  of  finatjudgment  or  roU » 1076 

rents  and  profits,  adjustment  between  parties 1075 

VIL  Commissioners  to  make  partition. 

appointment 1024 

compensation 1550 

confirming  report 1032 

designation  of  boundaries 1028 

division  into  and  allotment  of  parcels 1028 

duty  to  make  partition  or  report  hnpracticability 1027 

fees  and  eaq;>enses,  taxation  and  payment 1031 

majority,  acts  of  valid 1030 

meetings  of  commissioners 1030 

new  eommiaBioDers,  appointment  of 1032 

number  to  be  appcnnted 1024 

oath 126 

removal 81 

report,  contents,  execution,  and  filing 1030 

that  actual  partition  cannot  be  made  without  great  prejudice  to  owners 1027 

setting  aside  report 1032 

surveyor,  right  to  employ 1028 

vacancy,  appointment  to  fill 81 

VIII.  Actual  partition. 

compensation  between  parties  to  equalise 1073 

costs  on  judgment  for ^ 1036 

deliveiy  of  possession,  direction  for  in  final  judgment  on  confirmation  of  report 1034 

designation  of  boundary  of  parcels  divided  and  allotted 1028 

dividing  into  and  allotting  distinct  parcels 1028 
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Partition — Continued. 

Vin.  Actual  partition — Continued. 

diviaion  among  renudnderman  or  revendonen 1029 

where  party  has  estate  by  curtesy,  life  or  years  in  undivided  share 1029 

unadmeasured  right  of  dower  in  property  or  part  thereof 1029 

enforcement  of  judgment  directing  delivery  of  parcel 985 

equalising,  award  of  compensation  against  unknown  party 1073 

right  to  award  compensation  against  infant .  .\ 1073 

final  judgment  confirming  report  of  commissioners,  persons  on  whom  conclusive 1033 

how  made 1028 

infant,  recitals  in  judgment 1015 

judgment,  direction  for  delivery  of  possession  of  parcel 985 

lien  of  creditor  upon  share  in  partition 1035 

partial  partition,  successive 1025 

when  directed 1025 

preference  of  costs  and  expenses  of  action  over  lien 1035 

remaindennen,  division  among 1029 

reversioners,  division  among 1029 

setting  o£f  shares  to  be  held  in  common  by  two  or  more  parties 1026 

severance  of  action  when  partial  partition  directed 1025 

surveyor,  employment  of 1028 

surveyor's  compensation 1550 

when  to  be  directed 1024 

IX.  Sale. 

1.  In  general. 

delivery  of  possession,  direction  in  judgment  compelling  sale 985 

enforcement  of  judgment  directing  delivery  of  possession 985 

judgment,  entry  in  county  where  property  situated 500 

persons  bound  by  judgment  after  filing  notice  of  pendency 988 

protection  of  interest  of  owners  of  future  estate 1053 

referee,  selection  by  court. . .' (Rules  Civ.  Pr.,  250) 

stay  of  sale,  notice  required  where  application  made  to  judge  out  of  court. 

(Rules  Civ.  Pr,.  249) 

unknown  owners,  protection  of  ri^ts 1055 

when  sale  may  be  directed 1012 

to  bedirected 1024 

2.  When  directed. 

consent  of  tenant  to  sale  of  property  in  action  by  remainderman  or  reversioner 1014 

costs  and  expenses  of  trial  or  r^erence  or  other  proceedings  in  action,  how  paid 1050 

of  action  and  expenses  of  sale,  how  paid .* 1060 

credit 1056 

expenses  of  sale,  sum  paid  to  redeem  property  from  tax  sale 1062 

infant,  in  action  by 1015 

mortgage  in  name  of  owner  of  share 1056 

proportion  of  proceeds  of  parties,  determination  after  pagrment  of  costs  of  action  and 

expenses  of  sale 1060 

remainderman  or  reversioner,  when  ordered  in  action  by 1014 

report  of  conmiissioners  that  property  cannot  be  partitioned  in  kind,  modification  of 

interlocutory  judgment  directing  sale 1037 

sale 1057 

security  in  addition  to  mortgage  and  bond  where  credit  given 1056 

separate  mortgage  for  credit  in  name  of  county  treasurer 1056 

supplemental  interlocutory  judgment  directing  sale  on  report  of  oommissionetB 1037 

3.  Satisfaction  of  Uen. 

application  by  lienor  for  money  paid  into  court 1041 

final  judgment  confirming  sale,  effect  on  lienors  who  failed  to  prove  claim 1059 

payment  into  court  of  money  to  satisfy  lien  on  shares 1040 

of  liens  on  shares,  order  of 1042 

other  parties  not  to  be  delayed  by  proceedings  to  ascertain  and  settle  Uena. . .  1043 
reference  to  ascertain,  publication  of  notice  requiring  lienors  to  appear  before  referee 

to  prove  liens .  ^ . . , 1039 

report  of  referee 1039 

reference  to  inquire  as  to  lien  on  imdivided  share 1038 

sale  free  from  liens  of  debts  of  decedent 1044 

4.  Dower  interests. 

consent  of  doweress  in  undivided  share  to  receive  gross  sum 1051 

effect  of  sale  of  dower  interest  in  entire  property 1050 

gross  sum  in  satisfaction  of  dower  in  entire  property 1050 

undivided  share 1061 

investment  of  money  paid  into  court,  securities  in  which  to  be  invested 1070 

one  third  for  benefit  of  dower  interest  in  undivided  share  on  failure  to  give  consent 

to  gross  sum 1051 

where  dower  interest  in  entire  property  sold 1050 

protection  of  inchoate  right  of  dower 1053 


INDEX  TO  CIVIL  PRACTICE  ACT— Rbfbrences  are  to  SBcnoNS 
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IX,  Sale — Continued. 

4.  Dower  interesta — Continued. 

release  of  marridd  woman  of  inchoate  rights  to  husband 1054 

sale  or  exception  of  dower  interests  in  entire  property  as  diseretionaiy  with  court 1049 

5.  Distribution  of  proceeds. 

duties  of  officer  making  sale 1061 

infant,  disposition  of  portion  due  to 1063 

inquiry  as  to  unknown  heirs,  etc.,  dismissal  of  proceedings  where  unknown  heirs 

appear  and  make  proof 1068 

service  of  notice  of  hearing 1067 

investment  for  tenant  or  widow,  in  what  securities  made 1070 

judicial  inquiry  as  to  unknown  heirs  in  lef  erence  to  disposition  of  unclaimed  proceeds .  1066 

known  heirs  of  ancestor  of  unknown  heirs,  among 1069 

money  deposited  into  court  on  sale  free  from  debt  of  decedent,  payment  of 1046 

paid  into  court,  proof  required  on  application  by  parties  for. 

(Rules  av.  Pr.,  248) 

pajrment  of  sum  chargeable  upon  share  to  satisfy  lien 1061 

^  wife's  inchoate  right  of  dower  to  husband  on  release 1054 

redemption  of  property  sold  for  taxes,  assessments,  or  water  rates 1062 

report  of  officer  making  sale 1061 

security  required,  in  whose  name  taken 1072 

to  refund  if  not  entitled  to  share  paid  over 1071 

taxes,  assessments,  and  water  rates,  payment  out  of  proceeds  without  direction  in 

judgment 1062 

tenant  for  life  or  years  in  undivided  share,  investment  of  entire  proceeds  on  failure  to 

give  consent  to  gross  sum 1051 

payment  of  gross  sum 1051 

time  within  which  report  of  distribution  must  be  made 1061 

unknown  and  absent  owners,  investment  of  shares  of  proceeds 1064 

heirs,  presumption  of  death  after  twenty-five  years 1065 

when  proceeds  of  sale  payable  directly  to  parties 1048 

to  be  distributed 1061 

withdrawal  of  deposit  in  court  by  person  entitled  thereto 1047 

undertaking  required 1047 

X.  Lands  of  infants  and  incompetents  by  agreement. 

application  by  guardian  or  committee  for  authority (Real  Prop.  L.,  1 590) 

authority  to  guardian  or  committee  to  execute  releases (Real  Prop.  L.,  §  592) 

contents  of  petition (Real  Prop.  L.,  |  591) 

court  may  authorise  partition (Real  Prop.  L.,  §  592) 

effect  of  releases (Real  Prop.  L.,  1 593) 

notice  of  application (Real  Prop.  L.,  §  591) 

to  superintendent  of  state  institution (Real  Prop.  L.,  |  590) 

Partnership. 

action  against  partnership  using  name  of  deceased  person,  amendment  of  process  and  papers. . .  223 

effect  of  service  of  summons  on  persons  using  such  name 223 

attachment  of  interests  of  partner,  discharge  on  application  of  another  partner 958 

levy  of  execution  on  partner's  interest  where  attachment  discharged  as  to  that  interest 692 

release  of  partnership  property  from  execution  against  individual  property 690 

subsequent  action  against  partner  not  joined  in  original  suit 1201 

undertaking  to  release  partnership  property  from  execution  as  enuring  to  other  judgment 

creditors 693 

Ptftywall. 

ejectment  to  recover  ground  on  which  party  wall  rests  in  city 992 

Patents.   See  Letters  Patent. 

Payment. 

defense,  necessity  for  specifically  pleading 242 

judgment,  apparent  partial  payment  under  execution,  avoidance  of  effect  as  tolling  statute  of 

limitations 45 

limitation  of  actions,  partial  pasrment  as  tolling  of  statute 59 

municipal  corporation,  receipt  given  as  presumptive  proof  of  payment  by 336 

partial  payment  as  overcoming  presumption  of  payment  of  judgment  from  lapse  of  time 44 

preliminaiy  proof  to  introduction  of  receipt  given  to  municipal  corporation 336 

presumption  of  payment  of  judgment  arising  from  lapse  of  time 44 

receipt  given  to  municipal  corporation  as  presumptive  pa3rment 336 

tolling  statute  of  limitations,  partial  payment  as 44 

warrant  of  attachment,  payment  of  final  judgment  as  annulling 7 
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Payment  of  money  into  and  out  of  court.   See  also  Money  and  partiooiar  titLei. 
I.  Payment  into  court. 

action  in  reference  to  court  funds,  who  may  bring 135 

administration  of  court  funds (Rules  Qiy,  Pr.,  30) 

ariest,  money  deposited  with  sheriff  in  lieu  of  undertaking  or  bail 857 

contempt  for  failure  or  neglect  to  obey  judgment 505 

coipity  treasurer,  payment  or  transfer  to 134 

deposit  in  lieu  of  undertaking  on  appeal 564 

of  money  as  security  on  stay  of  proceedings  after  judgment 886 

with  county  clerk  in  satisfaction  of  judgment 530 

depository,  transmission  to  appellate  division  of  statement  of  fund. . . .  (Rules  Civ.  Pr.,  34) 

discharge  of  party  f  roip  liability XdS 

ejeetment,  payment  of  rent  in  arrear,  interest  and  costs  before  judgment,  dionisaal  of  com- 
plaint      999 

enforcing  judgment 505 

fees  of  county  clerks  of  greater  New  York  lo?  filing  and  entering  order  direeting 1557 

treasurer  or  ehamberlain  of  New  York  City 1561 

foreclosure  of  mortgage  by  action,  instalment  due 1081 

interpleader,  application  for  order  permitting  plaintiff  to  pay  amount  of  debt  into  court . . .     286 

discharge  of  plaintiff  upon  payment  into  court 286 

,in  action  of 285 

order  directing  payment  of  amount  of  debt  into  court 286 

pending  actions 287 

investment  of  court  funds,  in  whose  name  securities  taken 134 

judgment,  how  enforced 505 

money  as  security  to  stay  proceedings  after  trial  and  before  judgment  by  injunelion 885 

that  is  subject  of  litigation 978 

New  York  City  chamberlain,  transfer  to 134 

notice  of  tender  m(^e  after  suit  brought 172 

partition,  money  to  siitiafy  lien  on  individual  share 1040 

payment  to  county  treasurer  of  fund  reahsed  on  sale  directed  to  be  made  free  from 

debts 1045 

perishable  property  sold  after  appeal,  proceeds  of  sale 573 

proceeds  of  attached  property 941 

redemption  of  real  property  sold  under  execution  by  person  specially  appointed 754 

surplus  arising  on  sale  of  partners  interest  under  execution 694 

tender  after  suit  brought 172 

time  within  which  money  or  security  must  be  transfered  to  county  treasurer 134 

title  to  securities  representing  court  funds 135 

to  whom  paid ! 134 

annual  report  to  appellate  division  by  custodian (State  Finance  L.,  9  44-0 

reports  of  custodian (State  Finance  L.,  9  44-e) 

custodian  of,  title  to  successor  in  office (State  Finance  I*.,  9  44-b) 

custodian's  books  of  account (State  Finance  L.,  (  44-d) 

designation  of  bank  of  deposit (State  Finance  L.,  1 44-c) 

examination  by  comptroller  of  moneys  and  securities  paid  into  court. 

(State  Finance  L.,  §  44<a) 
II.  Payment  out  of  court. 

certified  copy  of  order,  filing  one  copy  with   depository  on  order  directing  periodical 

payments (Rules  Civ.  Pr.,  32) 

with  custodian  and  depository (Rules  Civ.  Pr,«  32) 

consent,  acknowledgment  and  proof  of  identity (Rules  Civ.  Pr.,  31) 

d^;>ository,  entries  required  to  be  made  by (Rule^  Civ.  Pi.,  34) 

drafts  for  payment  of  money  out  of  court,  requisites (Rules  Civ.  Pr..  33) 

fees  of  county  treasurer  or  chamberlain  of  New  York  City 1561 

gross  sum  in  lieu  of  income (Rxiles  Civ.  Pr.,  30) 

interest,  payment  on 136 

investment  and  re-investment 136 

order,  condition,  form  and  requisite (Rxiles  Civ.  Pr.,  32) 

necessity  for 137 

or  decree 136 

proof  required . . .' (Rules  Civ.  Pr.,  31,  32) 

to  direct  payment  to  person  entitled  to  receive (Rules  Civ.  Pr.,  32) 

to  show  cause,  necessity  for  service (Rxiles  Civ.  Pr.,  32) 

partition,  a];H>lication  by  lienor  for  money  paid  into  eourt 1041 

proceeds  paid  into  court  on  sale  free  from  debts  of  deoedent 1046 

proof  required  cm  application  by  party  for  money  paid  into  eourt: 

(Rules   Civ.    Pr.,    248) 

satisfaction  of  lien  on  undivided  share 1042 

withdrawal  of  depoeift  by  person  entitled  thereto 1047 

petition,  judgment  or  order  under  which  money  deposited,  to  accompany 

(Ruks  Civ.  Pr.,  32) 

proof   required (Rules  Civ.  Pr.,  82) 

sale  of  property,  withdrawing  money  deposited  by  referee (Rules  Civ.  Pr.,  173) 

tender,  taldng  money  out  of  court  as  aoceptanee 172 
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Panalbondi.  SeeBonds. 

Penalties.    See  klao  particular  titles. 
I.  In  general. 

county  clerk,  failure  to  record  order  appointing  receiver  of  judgment  debtor  or  to  furnish 

certified  copy 818 

effect  of  civil  practice  act  en  penalties  incurred 1573 

execution  sale  el  leal  property,  irregularity  in 714 

habeas  corpus  and  certiorari  to  inquire  into  detention,  penalty  for  diaobediaaoe  of  final 

orders 1267 

refusing  copy  of  mandate 1281 

illegally  recommitting  legally  discharged  prisoner  in  habeas  corpus  and  cmrtioxari 

proceedings 1269 

notioe  of  execution  sale,  penalty  for  destroying 661 

prisoner  to  testify,  disobedience  oi  order  to  bnng  up 420 

sheriff  for  wrong  delivery  of  chattel  in  replevin 1106 

subpoena  to  appear  before  arbitrator,  referee,  board,  or  oonunittee,  penalty  for  disobe- 
dience      406 

when  incurred  acts  done  in  conformity  to  decision  of  appellate  division  construing  statute .    1 177 

certiorari,  refusal  to  issue  writ  to  inquire  into  detention 1235 

habeas  corpus,  refusal  to  issue  writ  to  inquire  into  detention 1235 

II.  Action  for. 

1.  In  general. 

arrest  in 826 

barred  by  pasrment  of  fines  against  public  officer  in  mandamus 1340 

costs  in  action  against  school  officer  or  supervisor  for  penalty 1497 

joinder  of  causes  of  action 258 

limitation  of  actions  for  penalty  against  director  or  stockholder  of  moneyed  oorpoia- 

tion  or  bank 49 

given  to  persons  aggrieved  or  to  persons  and  people 49 

place  of  trial  generally 184 

of  actions  by  people  for  trespass  on  forest  preserve 184 

where  offence  committed  on  water  in  two  counties 184 

recovery  by  district  attorney  or  attorney  general  as  bar  to  other  actions 1178 

subpoena,  disobedience  of 405 

2.  By  state. 

attorney- general  or  district  attorney 1178 

bringing  action  in  name  of  people 1202 

costs  where  recovery  less  than  fifty  dollais 1471 

limitation  of  actions 50 

by  people  where  common  informer  fails  to  prosecute  within  one  year 52 

right  of  court,  jury,  or  referee  to  award  part  of  penalty 1182 

supreme  court  and  justice's  court  having  concurrent  jurisdiction,  where  action  by 

people 1178 

3.  Private  person. 

collusive  recovery,  when  not  bar  to  action  by  common  informer 1181 

common  informer,  right  to  maintain  in  own  name 1180 

compromise,  right  of  common  informer  to 1180 

limitation  of  actions  by  common  informer 52 

part  of  penalty,  ri^t  of  court,  jury  or  referee  to  award 1182 

right  of  persons  aggrieved  to  sue 1179 

service  of  summons,  by  whom  made 222 

summons,  by  whom  served 222 

delivery  to  magistrate  with  certificate  of  service 222 

filing  together  with  certificate 222 

proof  of  service 222 

right  of  common  informer  to  countermand 222 

Pendency  of  action.    See  also  Notice  of  Pendency. 

fees  of  county  clerks  of  greater  New  York  for  canceling  notioe 1557 

filing  and  recording  notice 1557 

Fensiong. 

exemption  from  execution 667 

People.    SeeSUte. 

defendant  in  action  affecting  real  property,  necessary  allegations 259 

Perighable  goods.    See  also  Attachment;  Executions;  Replevin. 

replevin,  sale  of 1101-a 

Perishable  property. 

sale  of  perishable  property  that  is  subject  of  action  or  special  proceedings 980 

where  attached 923 
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INDEX  TO  CIVIL  PRACTICE  ACT— Repbrbncbs  abb  to  Sections 
Perjury. 

claim  of  title  by  third  peraon,  falsely  testifying  on  trial 103 

Perpetuation  of  testimony.    See  Evidence;  Depodtiona;  Real  Property. 

Personal  injury. 

.  abatement  of  action  by  death  of  party  after  verdict,  report  or  decision 89 

reversal  on  questions  of  law  where  party  dies  after  verdict,  report  or  decision 89 

arrest  in  action  for 826 

attachment  where  injury  caused  by  negligence,  fraud,  or  other  wrongful  act 902 

damages,  assessment  on  application  for  judgment  by  default 490 

dei>osition  at  time  of  making  phsrsical  examination,  taking 306 

of  hospital  physician  or  nurse  in  actions  for 354 

hospital  physician  or  nurse,  attendance  at  trial  though  deposition  taken 354 

disclosure  of  information  acquired  at  hospital  as  to  injury 354 

joinder  of  several  causes  of  action  for 258 

limitation  of  actions  for  negUgence \ 49 

mitigation  of  damages  as  partial  defense 262 

necessity  for  alleging  facts  in 339 

proof  of  facts  in 339 

upon  reference  or  inquiry 339 

negligence,  limitation  of  action 49 

order  for  physical  examination 306 

physical  examination  of  plaintiff 306 

tender  after  suit 171 

definition (Gen.  Const.  L.,  §  37-a) 

Personal  property. 

action  affecting  title,  summons,  service  by  publication 232 

attachment  in  action  for  injury  caused  by  negligence,  fraud,  or  other  wrongful  act 902 

discovery (Rules  Civ.  Pr.,  140-142) 

of  personal  property 324 

exemptions  from  execution 065 

of  damages  for  taking  or  injuring  exempt  property 668 

.  of  right  of  action  for  injury  to  exempt  property 668 

injury  to,  assessment  of  damages  on  application  for  judgment  by  default 490 

joinder  of  causes  of  action  for  injuries '. 258 

limitation  of  action  for  injury  to,  generally 48 

computation  of  period  in  action  by  executor  or  administrator  accruing  after  death  and 

before  granting  of  letter 57 

mitigation  of  damages  as  partial  defense  in  action  for  faijury 262 

mitigation  of  damages  in  action  for  injury  to,  necessity  for  pleading  facts  in 339 

proof  of  facts  in 339 

poor  person,  defending  action  involving  right,  title  or  interest  to  personal  property  as 198 

rent,  profits,  or  other  income,  and  Increase  as  included  within  term  '*  property  " 974 

tender  after  suit  for  injury  to 171 

Petition. 

affidavit  as  substitute  in  institution  of  proceedings 119 

certiorari  to  inquire  into  cause  of  detention 1234 

habeas  corpus 1234 

Pew. 

exemptions  from  execution 665 

Photograph. 

book,  permission  to  take 324 

Physical  ezamination. 

deposition  at  time  of  taking  physical  examination,  taking 306 

necessity  for  taking  at  time  of  physical  examination 306 

order  for 306 

personal  injury  action,  examination  of  female  plaintiff 306 

plaintiff 306 

Physicians  and  surgeons. 

arrest  in  action  for  malpractice 826 

confidential  communication  by  deceased  patient,  disclosure  of 354 

facts  tending  to  disgrace  memory  of  deceased  patient,  disclosure  of 354 

hospital,  disclosure  of  information  in  personal  injury  action  acquired  in  attending  patient  at.  354 

information  acquired  in  professional  capacity,  disclosure  of 352 

as  to  mental  or  physical  condition  of  deceased  patient,  right  to  disclose 354 

that  crime  has  been  committed  on  child  under  sixteen,  disclosure  of 352 

personal  injury  action,  subpoena  to  attend  at  trial  though  depositions  taken 354 

professional  instruments,  furniture  and  laboratory  as  exempt  from  execution 665 
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vaiv^r  u  to  cocGdentud  cominuaiettioiia,  rona  ot 354 

or  privilege  by  reiireaentative  of  deoeaaed  pMisnt  u  to  oonfldenti»l  eommutiie«tfoiiB  »Dd 

intoimmtioii 3M 

SB  to  informntton  oa  to  meatal  or  phyiiCKl  coadition 354 

PUceoftrUL    Sea  Trial. 

Pl&inbUI.    See  Appearance:  luoompelmt  Peraoos;  lofaato;  Partiea. 

PlsadinC-    See  also  Anawer;  CompUint;  DimiiBBal;  Partiea:  Boply;  Verification. 

I.  Id  Beoerol. 

abandaament  on  failure  to  file  by  order  of  court 100 

aooouDt,  delivery  of  copy  oi  account  to  defendant  on  demand 246 

admisslont  of  Blle«Btions  in  answer  by  failure  to  reply 243 

complaint  by  failure  to  anciter 243 

allegationa  of  new  matter  in  answer  to  which  reply  not  required  deemed  controverted . .     243 

bill  ot  particular,  effect  o!  failure  to  deliver. 247 

when  may  be  ordered 247 

oo-defendant,  relief  against ,     3d4 

service  of  answer  on  where  relief  demanded  against 2S4 

coropUint,  first  pleadina 254 

conditions  precedent,  bow  pleaded (Bules  Civ.  Pr.,  92) 

contents 241 

eorporatiODs,  Bctiooa  by  or  against,  necessary  allegatloDa (RuleaCiv.  Pr..  93) 

costs  on  motion  to  strike  out  scandalous  matter I4S6 

designating  on  pleadings  f  umi^ed  on  trial  of  parts  claimed  to  be  admitted  or  controverted 

(Rules  Civ.  Pr.,  ISO) 

facts  only  to  be  pleaded 241 

frivolous  plesdings,  costs  on  motion  for  judgment  on 1467 

how  subscribed (Rules  Civ.  Pr.,  91) 

insufficient  pleading,  effect  on  JudgioBnt  after  vetdiet.  report  or  deeivon 109 

issue  of  fact  when  arising  on  answer  or  reply 422 

judgment  on  pleadings  after  issue  joined,  motion  for (Rules  Civ.  Pr.,  112) 

or  detennination,  how  pleaded (Rules  Civ.  Pr.,  9S) 

jurisdiction  of  court,  failure  to  question  on  motion  as  waiver  of  objectioa 270 

liberal  construction,  applicability  of  rule  to  pleadings 275 

lost  or  withheld  pleadings,  filing  oopy (Rules  Civ.  Pr,,  14) 

mispleading,  effect  on  judgment  after  verdiot,  report  or  decision 109 

mistake  in  name  or  recital  where  correct  name  or  recital  given  in  pleading,  affect  on  judg- 
ment after  verdict,  report  or  decision 109 

omission  of  material  sllegi^n.  effect  on  judgment  after  verdict,  report  or  decisioD 109 

pleoding  ov«r  after  deeitioa  of  point  of  law  raised  by  motion  in  lower  or  sppdlate  court, 

permission  as  discretionary  with  court 233 

privftte  statut«B,  how  pleaded (Rules  Civ.  Pr.,  98} 

striUng  out  for  disobedienoe  of  order  or  subpoena 406 

matters  that  may  tend  to  prejudice,  embarrass  or  delay  fair  trial . 

(Rules  Civ.  Pr.,  103) 

plesdingB  for  disobedience  of  order  for  discovery  or  inspection 325 

sham,  etc.,  matter (Rules  Civ.  Pr..  103) 

subpoena,  striking  out  for  dioobedienee  by  party 406 

verified  pleading  as  affidavit 7 

II.  Joinder  of  causes- 

causes  of  action  that  may  t>e  joined  in  same  complaint  generally 258 

consistent  with  each  other,  necessity  that  causes  joined  be 258 


i 


258 

legal  and  equitable  causes 258 


n  law 258 

public  health  taw 2SS 

people  against  defendant  on  contract 1204 

personal  injuries  generally 258 

property,  injuries  to 25S 

real  property,  injuries  to 268 

replevin 268 

slander 258 

statute  authorising  action  or  regulating  practice  therein,  effect  on  ri^t  to  unite  several 

subject  of  action,  claims  arising  out  ot  transactions  connected  with 25S 

transaction,  claims  arising  out  of  same 258 

trial,  necessity  that  osusen  joined  be  triable  in  same  place 258 

trustee.  cUims  against  by  virtue  of  contract  or  operation  ot  law 358 
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penonal  and  npresentadve  omimb  of  aation  acquit  ezeoutor  or  ■rtminirtrilfrr 

(Deo.  Bat.  L.,  1 141) 

D  lower  or  appellate  court,  penmamon  aa  discratioDaiy  with 

court BSS 

cauaea  of  actioD  improperly  mut«d (Rule*  Civ.  Pr.,  102) 

oomplaint  to  Buatain  order  of  aireot H9 

defect  of  parties  ptaictlff  or  defeodant (Rules  Cir.  Pr.,  102) 

delay,  effect  of  amendmeDt  nutde  lot H4 

failure  to  anewer  amended  pleadinx,  effect (Rulea  Civ.  Pr..  101) 

indefinite,  uncertain  or  obecure  alleialioiil (Rulea  Git.  Pi.,  102) 

miojoinder  of  parties  plaiaUS (Rule*  Cir.  Pr.,  102) 

motion  addreseed  t«  pleading,  extepsioik  of  time  tor  notioe (Rule*  dv.  Pr„  105) 

time  nithio  which  to  be  noticed (Rules  Civ.  Pr,,  106) 

ofoourae 244 

referee,  power  to  allow 409 

relief,  amendment  to  giant  appropriate  relief  on  facts  pleaded Ill 

reatoringto  original  form  amended  pleadincB  made  for  ddiQ' 244 

service  of  emended  pleading (R(de*  Cir.  Pr.,  101) 

striking  out  amended  pleadings  made  for  delay 244 

Bham,  etc.,  matter. (Roles  C^.  Pr.,  103) 

order  to  serve  amendeil  pleading (Rules  Civ.  Pr..  103) 

time  within  which  answer  must  be  served  to  amended  pleading. .  .(Rules  Civ.  Ft.,  101) 

pleadings  may  be  amended  of  course 244 

trial,  when  may  be  amended  on (Rules  Civ.  I^.,  lOS) 

variance,  amendment  to  conform  with  proof 434 

IV.  Variance. 

amendment  to  conform  with  proof 434 

faihire  of  proof  distinguished 434 

findings,  power  of  court  where  varUnoe  immaterial 434 

judgment,  after  verdicts  report  or  decision,  effect  of  varisBM  betwsen  suHimoH  and  eom- 

phunt 109 

material,  defined 434 

V.  Supplemental  pleadings. 

addition  to  former  pleadings,  effect  oa  pTOvisioiial  rtmedy 245 

or  in  place  of  former  pleadings 245 

bring  in  successor  of  deceased  defendant  on  application  by  plaintiff,  necessity  for  tupple- 

mental  pleading 87 

extension  of  time  for  maidng  supplemental  complaint  on  d«*th  or  dtsabili^  of  party 99 

facts  that  may  be  alleged  b 240 

judgment  or  decree  rendered  after  commeiKiaimit  of  MUon  detcmiining  msHen  in  son- 

troversy,  allegation  of 245 

pemiesiou  to  make 246 

providonal  remedy,  effect  of  supplemental  pleadings  in  addition  to  former  pleadings. 246 

VI.  Verified  pleading. 

affidavit  as  including  verified  pleading 7 

^legations,  form  of 276 

that  are  regarded  as  having  been  made  upon  knowledge  of  persons  verifying 276 

oonstructions  of  allegations 276 

default  judgment,  entry  on  unverified  complaint 487 

verified  complaint 487 

denials,  form  of 276 

VII.  Filing. 

abandomnent  of  pleading  by  order  of  court  on  failure  to  file 1(X) 

failure  to  file  on  notioe,  effect 100 

necessity  for 100 

time  within  which  pleading  must  be  filed 100 

VIII-  Specific  pleas. 

account,  necessity  for  pleading  items  in  Botion  on 248 

affirmatively  pleading  matter  in  answer  which  plaintiff  not  required  to  nsgatir*  in  oom- 

plaint,  necessity  for 242 

another  cause  of  action  pending,  waiver  by  faiture  to  niM  by  motion 270 

oonditions  precedent,  how  pleaded (Rulat  Cir.  Pr.,  02) 

defense  raising  issue  of  fact  not  arising  out  of  preceding  pleading 242 

that  must  be  raised  by  gpetsGe  plea 242 

wouldbeliltely  to  take  opposite  party  by  surprise 242 

fraud 242 

illwal>*y 242 

judgment  or  determination,  how  pleaded (Rales  Civ.  Pr.,  96) 

j.|.tiB«iti..n;nHtw.l^.lan/tor    .jr»rtMt\«Triiiyniri^aiin.rJ»nirij«tJT.ji»i»n..mrfjn~j 33S 

Ubel  and  slander,  pleading  of  application  of  defamatory  matter..  .(Roles  Ctv.  Pr.,  96) 

limitations,  statute  of 30 

mitigation  of  damages,  neoeaaty  for 339 
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payment 242 

jmsuiaption  of  payment  ol  judcmsat.  mumer  of  pleading 44 

private  atAtube.  how  plettded (RuImCIv.  Pr.,  98) 

ideaae.i 342 

dander  of  woman,  neoenity  for  nllagirig  Bpecial  damages (Rules  Cir.  Pr.,  97) 

(tatute  of  frsdd* 242 

UtnitaUaiu 242 

death,  oontributory  negligenca  in  action  for  damages  cauBing. . . ,  (Dec.  Bat.  L..  1 131) 
IZ.  ObJMtionB  to  pleadinge. 
1.  In  general. 

oontaated  motion,  triable  as 2B4 

dilatory  plea  and  pleas  in  abatement,  waivei  by  failure  to  take  objection  by  motion.  ■ .  378 

howBtated 280 

objeetioai  that  may  be  stated  in  language  of  statutes  without  particulars 330 

must  point  out  specifically  the  particular  defect  relief  upon 380 

S.  In  point  of  law- 
counterclaim,  right  to  raise  in  reply 372 

defeuM  insufficient  in  law,  failure  io  raise  same  before  trial  as  waiver 379 

right  to  raise  in  reply '. 372 

failure  to  raise  obiections  by  motion  or  answerinEpleadlnv  as  waiver 37B 

fotm  and  manner  of  pleading,  objections  to  how  taken 377 

how  talcen 377 

judgment  where  decision  on  point  of  law  substantially  disi>oses  of  whole  ootlon.  ooun- 

terolaim  or  defense i 3*4 

motion  addressed  to  complaint  or  counterclaim  or  defence,  effect  of  service  of  answer 

or  reply  pending t82 

light  to  take  by S77 

neoeoaity  that  all  of  objections  be  Ultea  either  by  molioo  or  by  answering  pteadiogs. . .  !8I 
not  waived  by  [allure  to  take  by  motion,  defense  insufficient  in  law  upon  the  face 

thereof !70 

facta  insuffideat  to  constitute  cause  of  action 379 

jurisdiction  of  court S79 

right  to  object  by  motion  to  spedfied  cause  of  action,  oounterclaim  or  defense  and 

plead  to  othen 381 

take  in  part  by  motion  and  part  by  answering  pleading SSI 

objection*  both  by  motion  and  by  answering  pleadings 281 

waived  by  failure  to  take  by  motion,  another  action  pending 378 

another  action  pending  as  to  counterclaim S7S 

causee  of  action  Improperly  joined !!78 

counterclaim  not  one  which  may  be  interposed 378 

defect  of  parties S78 

jurisdiction  of  person  of  detaodaat  where  jurisdiotlon  may  be  acquired  by  consent  37)4 

legal  capacity  of  defendant  to  sue  on  couuterclum 278 

legal  capacity  of  pluntiS  to  sue 378 

miajoinder  of  parties  plaintiff 278 

waiver  whe^  not  taken  by  motion 278 

X.  Vetification. 

answer  of  infant  by  guardian  ad  litem 348 

defective  verification,  remedy  for 263 

right  to  treat  pleadings  as  nullity  after  notice 363 

omissioD  where  party  privileged  from  testifying  as  to  allegation  in  pleadings 248 

vhen  required  generally 248 

XI.  Particular  actions  and  proceedings. 
1.  Joint  debtors. 

answer  in  actions  to  charge  one  not  personally  served,  defenses  and  counterdaims 

pleadable 1187 

oompLaint  in  action  to  charge  joint  debtor  not  served,  verification  and  necessary  aUe- 


2.  libel  and  dander. 

mitigating  circumstances,  plea  in  justification  as  barring  right  to  prove £33 

3.  Mandamus. 

general  rules  rtjating  to  pleadings  applicable 132!) 

joinder  of  grievances  in  alternative  mandamus I£1G 

objections  to  petition  aod  order  in  point  of  law 132.1 

return  to  alternative  party,  applicability  of  statute*  and  rules  relating  to  answer 132>1 

return  to  petition  and  order lS*-2 

rules  of  pleadiogs  applicaUe  Co  alternative  order  and  return 13IB,  1322 

striking  out  petition  or  return  as  sham 1)39 

3-  Partition. 

complaint,  allegation  of  non-appointmeut  of  executor  of  deceased  owner 1010 

deacription  of  property  in  complaint (Suka  Civ.  Pr.,  245) 

interest  of  parties,  statement  in  complaint (Ri^es  Civ.  Pr.,  246) 
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4.  Prohibition. 

pleadings  not  allowed 1340 

5.  Replevin. 

title  in  third  person,  right  to  plead « 1093 

XII.  Dismissal. 

complaint  for  defect  appearing  on  face (Rules  Civ.  Pr.,  106) 

complaint  for  defect  not  appearing  on  face (Rules  Civ.  Pr.,  107) 

counterclaim  for  defect  appearing  on  face (Rules  Civ.  Pr.,  109) 

counterclaim  for  defect  not  appearing  on  face (Rules  Civ.  Pr.,  110) 

determination  of  motion  to  dismiss  complaint  for  defect  not  appearing  on  face . 

(Rules  Civ.  Pr..  108) 

Pledge. 

sale  of  interest  of  pledgor  on  execution 688 

Police  Justice. 

oaths  and  affidavits,  power  to  take 357 

Poor  penons. 

actions  which  defendant  may  be  permitted  to  defend  as  poor  person 198 

appeal  by  or  against  party  prosecuting  or  defending  as  poor  person 558 

assignment  of  attorney  to  prosecute  action (Rules  Civ.  Pr.,  36) 

to  prosecute  action 196 

to  defend  action 198 

attorney's  right  to  costs  in  favor  of 1493 

costs  or  fees,  liability  for 1493 

light  of  attorney  to  costs  in  favor  of 1493 

failure  to  pay  costs  of  former  action  as  affecting  right  to  prosecute  as  poor  person 197 

incompetent  persons,  application  by  oyerseer  of  the  poor  for  appointment  of  committee 1359 

infant  prosecuting  suit  as  poor  person 196 

leave  to  defend  action 198 

annulling  order  permitting  defense  as  poor  person (Rules  Civ.  Pt..  37) 

assigning  attorney (Rules  Civ.  Pr.,  37) 

order (Rules  Civ.  Pr.,  37) 

petition,  contents  and  requisite (Rules  Civ.  Pr.,  37) 

leave  to  prosecute  as  poor  person 196 

annulling  order  permitting  person  to  sue  as  poor  person (Rules  Civ.  Pt.,  36) 

application,  contents  and  requisite (Rules  Civ.  Pr.,  35) 

order  permitting  person  to  sue  as  poor  person (Rules  Civ.  Pr.,  36) 

poor  person  defined 199 

Population. 

certificate  of  director  of  census  duly  attested,  admissibility  in  evidence 401 

Post-office.    See  also  MaO. 

branch  po8tK>ffice  as  equivalent  to  general  post-office  in  service  of  paper  by  mail 164 

entry  of  judgment  on  appeal,  notice  of  by  mail 161 

notice  of  trial,  time  for  service 164 

service  of  papers  by  mail 164 

time  added  where  papers  served  by  mail 164 

Poundage. 

fees  payable  to  sheriff  where  settlement  of  execution  made  after  levy 1558 

Preferences. 

I.  Trial  of  action. 

appealability  of  order  granting  preference 141 

arrest,  defendant  imprisoned  under  order  of 138 

attachment 138 

bills  and  notes,  action  against  corporation  on 138 

committee  of  lunatic  or  idiot  sole  party  plaintiff  or  defendant 138 

county  sole  plaintiff  or  defendant 138 

creditor  of  deceased  insolvent  debtor  suing  for  himself  and  others  sole  party  plaintiff 138 

divorce,  in  which  temporary  alimony  granted 138 

dower 138 

executor  or  administrator  sole  party  plaintiff  or  defendant 138 

general  assignee  for  benefit  of  creditors  sole  party  plaintiff  or  defendant 138 

health,  action  by  or  against  health  officers 138 

infant  sole  party  plaintiff  or  defendant 138 

li  bel 138 

moneyed  corporation  or  association  issuing  money,  action  against 138 

joint  stock  associations,  action  against 138 

New  York  City,  action  by  or  against 138 


INDEX  TO  CIVIL  PRACTICE  ACT— Rbfbrbncbs  are  to  Sections 
Prafarences — Continued. 

I.  Trial  of  motion — Continued. 

officer  of  state  or  Board  of  State  Officers,  action  by  or  against 4  138 

officers  for  protection  of  public  or  private  property,  action  by  or  against 138 

partition 138 

people,  action  by  or  against 138 

by  on  relation  of  party 138 

probate  of  will,  action  to  detennine  validity 138 

public  funds,  action  by  people  to  recover 139 

damages  for  obtaining,  converting,  etc., 139 

receiver  appointed  by  controller  of  currency  of  United  States  sole  party  plaintifF  or  de- 
fendant   138 

appointed  by  court  sole  party  plainti£F  or  defendant 138 

receiver  of  moneyed  corporation,  action  by  or  against 138 

rules  of  practice,  preferences  granted  by 138 

sheriff,  action  against  in  official  capacity 138 

by  to  recover  for  breach  of  bond  or  undertaking 138 

slander ^. ^ 138 

testamentary  trustee  sole  party  plaintiff  or  defendant \ 138 

town  sole  plaintiff  or  defendant 138 

trustee  in  bankruptcy  sole  party  plaintiff  or  defendant 138 

of  fund  for  support  of  infant  sole  party  plaintiff  or  defendant 138 

.  undertaking  on  appeals  to  court  of  appeals 138 

will,  action  for  construction 138 

II.  Motion. 

public  funds,  action  by  people  to  recover 139 

damages  for  obtaining,  converting,  etc 139 

III.  Appeals. 

administration,  decree  granting  general  letters : 138 

committee  of  lunatics  or  idiots  sole  party  plaintiff  or  defendant 138 

court  q{  appeal,  death  of  party  pending  action 138 

appeals,  second  and  subsequent  appeals 142 

creditor  of  deceased  insolvent  debtor  suing  for  himself  or  other  sole  party  plaintiff 138 

executor  or  administrator  sole  party  plaintiff  or  defendant 138 

executor  and  administrators,  decree  directing  distribution  of  fimds 138 

general  assignee  for  benefit  of  creditors  sole  party  plaintiff  or  defendant 138 

infant  sole  party  plaintiff  or  defendant 138 

judgment  of  unanimous  affirmance,  by  appellate  division 138 

mandamus * . . ; 140 

people  sole  party  plaintiff  or  defendant 138 

probate  of  will,  action  to  determine  validity 138 

prohibition '. 140 

public  funds,  action  by  people  to  recover 139 

damages  for  obtaining,  converting,  etc 139 

public  office,  judgment  or  order  involving  title  to 143 

receiver  appointed  by  controller  of  currency  of  United  States  sole  party  plaintiff  or  de- 
fendant  ! 138 

appointed  by  court  sole  party  plaintiff  or  defendant 138 

state  officers  or  board  of  state  officers  sole  party  plaintiff  or  defendant 138 

testamentary  trustee  sole  party  plaintiff  or  defendant 138 

trustee  in  bankruptcy  sole  party  plaintiff  or  defendant 138 

of  fimd  for  support  of  infant  sole  party  plaintiff  or  defendant.  / 138 

unconstitutional,  judgment  or  order  declaring  statute 138 

will,  action  for  construction 138 

wills,  decree  or  decision  determining  validity  and  admitting  to  or  refusing  probate. .  .  ? .  138 

IV.  Manner  of  obtaining  in  trial  of  action. 

failure  to  move  to  trial  on  day  set 138 

clerk,  duty  where  preference  claimed  in  note  of  issue 141 

New  York,  Bronx,  Kings,  Queens  and  Erie  counties 141 

note  of  issue,  when  preference  may  be  claimed  in 141 

notice  of  application  for  order  granting 141 

order  granting,  actions  in  which  not  required 141 

action  in  which  conclusive .* 141 

necessity  for  notice 141 

seventh  judicial  district 141 

where  facts  not  shown  in  pleadings  or  papers 141 

moving  for  trial,  right  of  adverse  party 138 

order  of  court  granting 138 

of  preferences 138 

time  of  service 141 

.where  facts  not  shown  in  pleadings  or  paper 141 

procedure  for  obtaining 138 

vacation  of  order  granting  preference 141 

prescription.    See  Limitation  of  Actions. 


INDEX  TO  CIVIL  PRACTICE  ACT-^ItarEUVCsa  abx  to  SccnoKs 

PrsBUmption.    See  also  De&th;  Evidence. 

ackDnwledgmeiit  of  pait  o!  indabtedaeea  as  overcoming  prammptlan  ot  pftrmant  of  JudfftnMit..  44 

coDBJderatioDforeieoutoryiiutnimelit,  Be^aievidaticeof 342 

death  from  nbsence Ml 

of  unknown  heir  in  partition  after  twenty-five  yesra 106S 

laDdlord  and  tenant,  oontinuance  of  relation  of 41 

ownership  of  unoccupied  land,  presumption  from  unbroken  ohuo  of  title  (or  tUfty  yaan 335 

partial  payment  aa  overcomins  prewimptioD  of  payment  of  judgment 44 

paynicnt  and  satisfaction  of  judgment  from  lapee  of  time 44 

by  municipal  corporation  from  receipt 336 

poaseBiiion  from  legal  title 35 

rebuttal  of  preaumption  of  payment  baaed  on  receipt  given  to  muoioipal  oorpomtion 336 

Principal  and  vent. 

actions  aKainst,  joining  both  principal  and  agent  where  doubt  exists  aa  to  liability 213 

by  agent,  necessity  For  joining  principal,  in  actions  on  contract  in  agent's  name 210 

limitations  of  action  against  agent  to  recover  property  held  in  fiduciary  capacity,  commaooe- 

men^  of  period 15 

liy  prindpal  against  agent  or  deputy 14 

right  of  priiudpal  to  recover  damages  on  vacating  injunction  against  agent SB5 

PrimterB. 

affidavit  of  publication  of  notice,  admissibility  as  evidence  and  ^eot  of 370 

expenses  of  printing  papers  Tor  bearing,  including  in  bill  of  costs IJilS 

fees,  basis  of  computation 1551 

for  publishing  notice  of  sale  of  real  property  under  szeoutian  and  paytnemt 1S58 

generaJI^ -, 1551 

in  cities  of  first  class .- 1661 

secand  class 1551 

Prfaonera.    See  Arrest;  Crime  and  Criminals:  Execution;  Imprisonment;  Jails;  Oidan. 

service  of  pq>er*  On  prisoners,  delivery  to  sheriff,  tJme  within  which  sheriff  must  deliver  to 

prisoner 166 

sheriff  or  jailor;  duty  of  as  to  papers  deUvered  to  him  for  prisoner 196 

witness.  Older  to  briog  up  prisoner  in  actions  or  special  proceediogB 415 

PriTilege.    Sue  Attorneys;  Arrest:  Evidence;  Witnesses.* 


Ptomu. 

adjouromeni  or  failure  of  oourt  at  which  retumaUe,  sffeot  of 

amendment  in  action  acainst  partnership  using  name  of  deceased  person  to  ^ow  name  of  real 

defendant 

awarding  to  wrong  offioar,  effect  on  judgmeBt  after  wdict,  report  or  deoisloD 

change  of  tine  or  place  ot  holding  court  at  which  ntnmable,  effect 

comprUiog  cffioer  to  file  process (Rules  Civ.  Pr.,  0) 

defective  or  misconceived  process,  sffect  on  Judgment  after  vwdtct,  i^Kirt  ordeeision 

execution  as  court  process 

new  proccsB,  power  o£  courts  of  i^cord  to  make 

removal  of  sotion  from  one  court  to  another,  affect 

service  of  county  court  process  in  another  county 

subseription  and  indoisemeot (Rules  Civ.  Pr.,  13) 


alternative  and  absolute  writ  abolished 1341 

appeal,  review  of  alternative  order  and  final  order 1354 

Htsy  of  proceedings  where  order  made  by  appellate  division 1354 

coats  not  exceeding  150  and  disbunemeota  to  be  awarded  aa  on  motion: 1353 

enlarging  time  to  make  return  to  order  granted  by  appellate  division 1365 

final  order  to  be  reviewed  only  by  appeal 1394 

how  time  extended 1365 

orders  eubstituted  for  alternative  and  absolute  writ 1341 

preference  where  issued  from  appellate  divimon  to  special  term  or  judge 14A 

refcience  in  statute  to  writ  of  prohibition  deemed  to  refer  to  alternative  or  final  prohiMUon 

order 1341 


INDEX  TO  CIVIL  PRACTICE  ACT— ReraMNCTs  AM  to  Swrnom 
ProbibftloD — ContiniMd. 

I.  [d  Beneral — CoDtiouBd. 

stay  of  elecutian  peadins  mppaal 1364 

of  piooeedinitB  before  heariiiE  od  aotioe  of  BppUektkm  for  oHer  or  ihow  omiM  ordar  "1366 

of  prooeedines  where  ordor  gmntcd  by  ivp^laXe  dtvirioD.  by  wbkt  eoorU  made. . . .  1866 

who  may  srant  May ^ 136S 

U.  UteniBtiTe. 

■baohite  prohibition,  isnianca  on  failure  to  make  return 1350 

alternative  order  must  issue  first , 1361 

appellat«  division,  when  may  cntnt  order. 1344 

command  in  order 1345 

contempt,  failure  of  judge  to  make  retuin 1347 

eontenta  of  Bitemfttive  order 134S 

oontToverting  new  matter  in  return 1349 

costs 1353 

courts  granting  order 1343 

dispoaitiou  without  further  notice  at  term  where  returnable 1340 

failure  to  make  return  punishable  as  contempt 1360 

final  order 1353 

final  order  including  absolute  prohibition,  to  whom  directed 1348 

final  order  to  issue  on  failure  to  make  return 1350 

beartDg,  courts  at  which  hearing  must  be  had 1349 

notice  of  hearing  of  subeequent  term 1340 

term  at  which  heard 1349 

how  return  made 1350 

iMOsnoe  of  alternative  order  before  ordtr  containing  absolute  prohibition 1351 

motion  to  set  aside 1362 

notice  of  application,  on  whom  served 1342 

DOtioe  of  hearing  for  subsequent  terms 1349 

objection  to  sufficiency  of  papers  may  be  taken  in  return 1362 

order,  at  what  courta  granted 1343 

contents 1345 

for  trial  of  questions  of  fact  by  jury 1349 

setting  aaide  alternative  order  for  nMtei  not  involvins  merits,  whue  motion  made.  1352 

to  whom  directed 1345 

when  appellate  division  may  grant 1344 

papers  to  be  delivered  with  order  on  service 1346 

party  uniting  with  court  or  judge  in  return  deemed  sole  defendant 1348 

petition,  granting  on  verified  petition  and  other  written  proof 1342 

pleadings  not  allowed 1349 

proof  on  which  granted 1342 

return,  adoption  of  judge's  return  by  party 1848 

compelling 1347 

court  or  judge,  duty  to  make  return 1347 

proceedings  after 1349 

verification,  when  required 1348 

default  of  judge,  as  contempt  of  court  granting  order 1347 

fihng 1347 

manner  of  making 1347 

place  of  return  where  order  granted  by  appellate  division 1347 

proceedugs  after  return 1349 

time  to  make  return  to  petitjon  and  alternative  order 1347 

service  of  order 134B 

trial  of  question  of  facts  by  jury 1349 

vacating  or  setting  aside  for  matter  involving  merita,  right 1352 

III.  Final  order. 

alternative  order  must  issue  first 1361 

final  order  including  abetdute  prohibition,  to  whom  directed 1348 

issuance  on  failure  t«  make  return  to  alternative  order 1350 

granting  on  alternative  order 1353 

motion  to  quash  or  set  aside 1352 

PromlfStHT  not«a.    See  Bills  and  Notes;  Negotiable  Instruments. 

Praperty.    See  also  Assets;  Eiecutoi*  and  Administrators;  Personal  Property;  Real  Property; 
Bale  of  Peraonal  Property ;  Sale  of  Real  Rroperty. 

is  to  recovery  damages  for  injury  to 826 


delivery  or  deposit  of  property  that  is  subject  of  litigation 

mitigation  of  damages  as  partial  defense  in  action  for  injury 

sala  of  perishable  property  that  is  subject  of  action  or  special  proceeding 

lender  after  »uit  tor  injury  to 

injury  to  property  defiaied (Oca.  Conot.  L.,  i  15-«) 


INDEX  TO  CIVIL  PRACTICE  ACT— BmnRKNCEa  abb  to  3acnom 


Prorllltmal  rem«dlM.   See  also  Atrwt;  Attachment;  InjUDationiReoeiven. 

appealability  of  order  Eiaatiiig.  etc 

app«IIat6  division,  power  to  iiant  remedy  applied  for  without  ootioe  and  refused  b^«. 

application  for  order  or  warrant  without  notioe .  .    . 

airest,  injunction  and  attacbment,  when  not  to  be  granted  tocetlier S33 

by  whom  order  or  warrant  may  begraated 817 

counterclaim,  granting  OD 824 

delivery  or  deposit  of  property  that  ia  Hubj  set  of  litigation 9TS 

joint  debtors,  action  to  charge  those  not  personally  summoned 1185 

juriediotion,  divesting 825 

time  of  acquiring 825 

modification  of  order 131 

municipal  corporation,  liability  where  security  dispensed  wiUi 330 

proof  on  application  or  hearing 816 

redtal  of  groundain  order  or  warrant 821 

removal  of  action  from  one  court  to  another,  effect 95 

replevying  chattel  before  servioe  of  summons  as  equivalent  to  granting 1092 

BeourityiDactionbystate,  municipality,  or  officer  thareot,  necessity  for 182 

or  undertaking  on  granting  order  or  warrant 819 

sheriit,  taking  property  for  deposit  or  delivery 979 

supplemental  pleadings  in  addition  to  former  pleading,  effect  on 245 

taking,  depositing  and  delivering  or  oonveying  real  property  by  shetiff  on  di»bedlenae  of  party  979 

time  order  or  warrant  may  be  granted 818 

vacating  or  setting  aside  where  supplemental  pleading  mode  in  addition  to  former  pleading ....  245 

vacatingorder 131 

Publication.    See  also  Summons. 

affidavit  of  printer  or  publisher  or  foreman  or  principal  clerk,  admiamtulity  and  effect  ot . ......  370 

publication,  requiaite  where  prinlfiiH  of  proper  county  refuse  to  publish 147 

eoabi  to  plaintiff  for  procuring  order  direetiog  serviDe  of  summons 1504 

eieoution  sale  of  real  property,  notice  of 712 

fees  for  publications,  including  in  bill  of  costs 1518 

feee  of  printers  for  publishing  summons,  notice,  etc 1561 

notioe  or  other  proceedings,  computation  of  time 144 

newspaper  in  county  not  published  as  often  as  required,  where  publication  to  be  made, . . .  146 

newspaper  not  published  in  county,  where  publication  to  be  mode 145 

publication  required  to  be  made  in  cities  not  having  newspaper,  where  published 14S 

refusal  of  printers  in  county  to  publish,  affidavits  of  refusal,  necessity,  requisites  and  sSect  147 

for  legal  fees,  where  published 149 

time,  computation  of 144 

partition,  service  of  notice  of  hearing  in  judicial  inquii?  aa  to  unknown  heirs,  etc 1067 

aale  of  real  property,  notice  of Q86 

service  of  summons,  time  for  first  publication  after  delivery  of  summons  to  officer  to  stop 

running  of  statute  of  limitations ', . .  IT 

■herifTs  fees  for  publishing  notioe  of  sale  of  real  property  under  eieoution 1658 

special  provisions  relating  to,  effect  of  civil  practice  act 1574 

summons,  affidavit  on  which  order  granted 232 

by  whom  order  made 234 

order  for  service : 232 

whan  may  be  served  by  publication 232 

Public  fundi. 

actions  by  people  for  illegal  receipt  or  disposition 1222 

apphcation  tor  custody  or  disposition  of  proceeds  of  action,  to  what  court  made 1228 

service  of  notioe  and  copy  of  petition  on  atlomey-genetal 1328 

attorney  general,  duty  to  bring  action 1320 

bringing  in  name  of  people 1202 

parties  to  other  ootions  and  staying  pmceedings 1323 

costs  of  course  to  plaintiff  in  action  founded  on  spoliation  or  uisappropriatioD  of  public  prop- 
erty     1470 

disposition  of  proceeds 1223 

of  action  in  state  courts,  direction  for 1337 

foreigncourt.'tightof  people  to  maintain  action  for  recovery  in 1224 

limitation  of  action 1226 

preferences  in  trial  of  action  by  people  to  recover 139 

on  appeal  in  action  by  people  to  recover 133 

proceedaof  action,  petition  for  cuatody  or  dispoaitioD  whan  may  be  made 1228 

stay  of  other  domeetic  actiooa  and  bringing  in  parties  thereto 1223 

tiUe  to  money,  etc.,  and  damages,  vesting  in  state 1325 

vacating  order  or  interiocutory  judgment  in  other  actions  by  public  authority  other  than 

people 1223 

vesting  of  cauBs  of  action  and  titie  to  money,  etc.,  in  state 1226 

Public  health  Uw. 

joinder  of  canaos  of  action  for  penalties  under 253 


609 

66  I 
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Public  lands. 

I>asrment  of  encumbrancee  on  public  lands (Pub.  Lands  L.,  1 19) 

Public  offlc«r.    SeeOffioen. 
Public  Scmrice  CommiaBion. 

foreelosure  of  mortgage  on  public  utilities,  Commission  as  proper  party  defendant 1079 

•service  of  summons  on  in  action  to  foreclose  mortgage  on  pubUo  utility 1079 

Q 

Qacenfl  comity. 

costs  in  action  in  supreme  court  where  action  might  have  been  brought  in  county  court  where 

reooveiy  less  than  five  hundred  dollars 1474 

fees  of  county  clerk  in  dvil  action 1566,  1557 

preferred  causes,  placing  on  calendar 141 

Quo  warranto. 

action  by  attorney  general  to  try  title  to  office,  bringing  action  in  name  of  people 1202 

actions  against  several  persons  to  try  right  to  office  or  franchise 1209 

assumption  of  office  by  person  found  entitled 1213 

bringing  action  in  name  of  people 1202 

compelling  delivery  of  books  and  papers  to  person  found  entitled 1213 

costs  against  corporation  for  unlawful  esercise  of  franchise  or  corporate  right,  collection  of. .  1220 

usurpers  of  franchise  of  corporation,  collection  of 1220 

damages  recoverable  by  rightful  holder  of  office  against  usurper 1214 

detivery  of  books  and  papers  to  person  found  entitled 1213 

final  judgment  in  action  for  unlawful  exercise  of  corporate  rights  restraining  defendant 1218 

usurping  office  or  franchise 1215,  1216 

fine  in  action  for  usurping  office  or  franchise 1216 

judgment  in  action  for  usurpation  of  office  where  name  of  person  entitled  alleged 1211 

jury  trial  of  right 1221 

nature  of  proceedings  in  action  brought  in  behalf  of  people 1206 

relator,  joinder  as  plaintiff 1203 

temporary  injunction,  unlawful  exercise  of  corporate  rights <  1218 

usurpation  of  office,  allegation  of  name  of  person  rightfully  entitled 1211 

usurper  of  franchise,  action  by  attorney  general  against 1208 

office,  action  by  attorney  general  against 1208 

in  domestic  corporation,  action  by  attorney  general  against 1208 


Railroads 


B 

resident  of  county,  when,  so  as  to  confer  jurisdiction  on  county  courts 68 

Baal  property.    See  also  £jeotment;  lien;  Sale  of  Real  Property;  Summary  Proceedings  to  Dis- 


I.  In  general. 

action  affecting  estate,  etc.,  in  trial,  place  of 183 

jurisdiction  of  county  court,  territorial  extent 67 

real  property  persons  interested,  right  to  be  brought  in 193 

title,  summons,  service  by  publication 232 

without  state  without  order 235 

adverse  possession,  extent  of  property  held  adversely  under  claim  of  title  not  written. . .  39 

landlord  and  tenant,  presumption  of  continuance  of  relation  of 41 

imder  claim  of  title  not  written,  essentials  of 40 

arbitration  of  claims  to  an  estate  in  fee  or  life 1448 

controversy  as  to  admeasurement  of  dower 1448 

boundaries 1448 

question  as  to  partition 1448 

assessment  of  damages  on  application  for  judgment  by  default  for  injury  to 490 

attachment  in  action  for  injury  caused  by  negUgence,  fraud,  or  other  wrongful  act 902 

interest  in  real  property  that  may  be  attached 913 

manner  of 917 

seixure  of  evidences  of  title  on 912 

taking  into  custody  evidence  of  title 912 

authority  of  attorney  to  appear  for  non-resident  defendant,  execution,  filing  and  services. 

(Rules  Civ.  Pr.,  55) 

compelling  conveyance  by  infant  or  incompetent  person 1385,  1386,  1387 

conveyance  by  sheriff  on  disobedience  of  party  to  judgment  directing  conveyance 979 

on  sale  pursuant  to  judgment,  liabili^  of  officer  for  failure  to  comply  with  statute  as 

to  contents 508 

under  judgment,  contents  of 508 

where  sold  pursuant  to  judgment 506 

costs  of  course  to  plaintiff  in  action  to  recover  real  property,  etc 1470 

descent  cast,  effect  on  right  of  person  to  possessbn 42 
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Btel  property — Continued. 

I.  In  general-— Continued. 

executions  for  delivery  of  possession,  requisites 644 

fees  of  sheriff  for  executing  mandate  putting  person  in  possession 1558 

foreclosure  of  mortgage  on  trial,  place  of 183 

heir  or  devisee  of  judgment  debtor,  levy  on  interest  after  ezpiration  of  Ikn  of  judffMnt 

for  money 512 

infant  or  incompetent,  proceeds  of  sale  as  real  property 1402 

injury  to,  assessment  of  damages  on  application  for  judgment  by  default 490 

limitation  of  action 48 

joinder  of  causes  of  action  for  injuries 268 

judgment  affecting  title  to  or  possession,  persons  bound  alter  filing  notMe  of  pendenoy. .  988 

for  money,  when  becomes  lien  on 509 

land  contract,  reaching  and  applying  judgment  debtor  interest  in 1192 

leasehold  as  included  within  term  for  purposes  of  sale  and  redemptiDn  under  ezeoation.  708 

levy  on  after  expiration  of  lien  of  judgment  for  money 512 

lien  of  judgment  for  money  amended  to  show  name  of  judgment  debtor 611 

duration  of 510 

failure  to  designate  by  name  in  docket  person  against  whom  rendered 510 

limitation  of  action,  entry,  action  upon 36 

for  injury  to 48 

occupation  of  premises  when  deemed  subordinate  to  legal  title 35 

party  other  than  people,  action  by 34 

presumption  of  possession  from  legal  title 35 

order  for  survey,  contents 983 

orders,  when  order  affecting  title  may  be  enrolled  and  docketed  as  judgment  and  indoced 

with  notices  of  pendenoy  of  action (Rules  Civ.  Pr.,  74) 

poor  person,  defending  action  involving  right,  title  or  interest  to  real  property  as 198 

power  of  receiver  of  property  to  hold 977 

/                                purchase  money  mortgage  as  prior  to  judgment  lien 514 

1^'                                  receiver  appointed  in  action,  power  to  hold 977 

lir                                rents,  profits,  or  other  income,  as  included  within  term  "property" 974 

sale  of  attached  real  property  under  execution 969 

r  real  property  of  infant  or  incompetent,  proceeds  as  personal  property  on  death  ol  in- 

.1     ,                                           fant  or  incompetent 1408 

r'                                sale  pursuant  to  judgment,  by  whom  made 506 

^  '                                      to  pay  alimony  and  support 1171 

^                                 sale  where  property  situated  in  two  or  more  counties,  where  made 506 

V                                  security  by  referee  appointed  to  sell 507 

service  of  order  for  survey • 983 

special  proceedings  to  recover,  right  to  take  where  not  specially  prescribed  by  law 989 

specific  performance  of  contract,  jurisdiction  of  county  court 67 

survey,  liability  for  injury  caused  by  party  making  survey 984 

of  property  affected  by  action,  order  permitting  entry  of  other  property 982 

or  measurement,  admissibility  of  evidence  by  surveyor  in  abseiKie  of  proof  that  chain 

or  measure  used  was  standard 356 

^;-                                                 standard  measure,  prima  facie  evidence  of 356 

}                                         who  may  enter  property  under  order  for 984 

I                                  unoccupied  land,  proof  of  ownership  in  actions  in  referenee  thereto 335 

rebuttal  of  presumption  of  ownership  based  on  unbroken  chain  of  title  for  thirty  years  335 

unbroken  chain  of  title  for  thirty  years  as  presumptive  evidence  of  ownership ........  335 

waste,  restraining  defendant  from  committing  waste  pending  action  affecting  real  property  981 

action  relating  to  property  without  State (Real  Prop.  L.,  ( 536) 

II.  Action  to  determine  claim, 
additional  allowance,  computation 1532 

to  plaintiff : 1512 

limitation  on  amount 1514 

filing  notice  of  pendency 120 

limitation  of  actions  grantee  of  state,  action  by 32 

state,  action  by 31 

trial,  place  of 183 

complaint,  demand  for  judgment (Real  Prop.  L.,  §  501) 

description  of  property : . .  (Real  Prop.  L.,  §  501) 

necessary  allegations (Real  Prop.  L.,  1 501) 

corporations  and  associations,  application  of  provisions  to (Real  Prop.  L.,  §  512) 

dismissal  with  costs  on  proof  that  plaintiff  not  in  possession (Reai  Prc^.  L.,  1 502) 

effect  of  judgment (Real  Prop.  L.,  1 508) 

exclusion  of  judgment  for  defendant  when  daim  in  reversion  or  remainder 

(Real  Prop.  L«,  §  505) 
judgment  awarding  defendant  possession  and  damages  for  withholding. 

(Real  Prop.  L.,  1 506) 

for  defendant  when  claim  in  reversion  or  remainder (Real  Prop.  L.,  §  505) 

for  plaintiff (Real  Prop.  L.,  §  507) 

new  trial  not  of  right (Real  Prop.  L.,  1 508) 

procedure  when  defendant  pleads  title,  interest  or  lien (Real  Prop.  L.,  fi  504) 
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Real  propeit7 — Continued. 

U.  Action  to  determine  claim — Continued. 

title,  rii^t  o{  defendant  to  plead  and  ask  affirmative  relief (Real  Prop.  L.,  (  603) 

what  claims  may  be  detennined  in (Real  Prop.  L.,  §  500) 

who  may  TwuntaJTi  action (Real  Prop.  L.,  1 500) 

III.  Perpetuation  of  testimony  as  to  title. 

actions  in  which  depositton  may  be  used  aseTide&oe 321 

adjeurnment  of  examination,  power  of  referee 319 

admissibility  of  testimony  in  action  inTolying  title 313 

whore  testimony  may  be  taken  by  commisaon 31? 

witness  available 313 

appUoation,  notiee  of 317 

to  take  dspoeition  and  perpetuate  testimony 310 

certification  and  return  of  depositions  of  witness  without  state 318 

of  deposition  by  referee 320 

commission  to  examine  person  residing  without  state 318 

witness  without  state,  application  of  civil  practice  act  and  rules  relating  to  depositions 

taken  without  state  for  use  within 318 

contempt  of  witness 319 

contents  of  deposition 320 

court  to  which  application  must  be  made 316 

docomentaiy  evidence  introduced  in  connection  with  testimony,  effect  of 314 

effect  of  deposition  of  witness  taken  by  commission 318 

taken  by  commission  without  state ;....; 318 

evidence,  use  of  as 321 

Wf  ami  nation,  matters  to  be  included  therein  by  referee 320 

filing  deposition,  petition  and  order,  and  proof  of  service  of  notice  in  county  deik's  office . .  320 

papers  as  condition  to  use  as  evidence  of  deposition  taken  without  state 318 

hearing,  proceedings  on 319 

proof  of  notice  of , 319 

Intemgatoffies  for  examination  of  person  without  state  by  commiasion 318 

witness  without  state,  settlement 318 

introduetbn  of  testimony,  mode  of 315 

notice  of  application 317 

manner  of  giving 317 

persons  to  be  served  with 317 

notice  of  heazsng  before  referee 317 

I                                            ssttlement  of  interrogatories  where  witness  ezamiaed  without  state 318 

I                                      objections  that  may  be  taken  to  testimony  at  trial 315 

I                                      order  as  to  service  of  notice  of  application 317 

i                                      persons  against  whom  deposition  may  be  used  as  evidence 321 

'                                              who  may  make  application 316 

'                                              whose  testimony  may  be  perpetuated 316 

petition,  contents  and  verification tRules  Civ.  Pr.,  138) 

possession  of  property  on  which  application  made,  length  of 316 

proceedings  before  referee 319 

reading  and  subscribing  depositions  by  witnesses 320 

recording  depositions  or  certified  copy 320 

taken  without  state  as  condition  to  use  as  evidence 318 

referee,  appointment  of 317 

I                                       refusal  of  witness  to  answer  questions 320 

subpoena,  power  of  referee  to  issue 319 

\                                      titie  on  which  application  must  be  based 316 

witness,  compelling  attendance 319 

liability  for  ffdlure  to  obey  subpoena 319 

of  recalcitrant 319 

reading  and  subscribing  testimony 320 

Receipt. 

admissibility  of  receipt  for  money  paid  by  municipal  corporation 336 

where  given  to  municipal  corporation  less  than  six  years  before  commencement  of  action . .  336 

presumptive  proof  of  payment  of  money  by  municipal  corporation 336 

lefauttal  where  grren  to  municipal  corporation 336 


Seeeiven.    See  also  Supplementary  Proceedings. 
I.  In  general. 

application  for  order  to  compel  tenants  to  pay  over  rents  and  profits. (Rules  Civ.  Pr.,  175) 

appointment  of  new  receiver 81 

assignment  of  iudgment,  filing  notice  of  appointment  and  of  ownership  as  equivalent  to . . .     534 

bonds,  discharge  of  surety 158 

I  commissions,  additional 1547 

I  allowable  in  addition  to  necessary  expenses 1547 

compromise  of  debts  and  doubtful  claims (Rules  Civ.  Pr.,  175) 

corporation,  district  in  which  motion  for  appointment  of  receiver  must  be  made 

(Rules  Civ.  Pr.,  178) 
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I.  In  general — Continued. 

/ ;  ;  costs  in  action  against  insolvent,  when  not  allowed (Rules  Civ.  Pr.,  175) 

)  on  reference  to  appoint  receiver 1486 

counsel,  power  to  employ (Rules  Civ.  Pr.,  180) 

death  as  abating  action  prosecuted  by 90 

debts,  sale  of  desperate  debts  and  doubtful  claims  to  personal  property 

(Rules  Civ.  Pr.,  176) 

divorce,  appointment  where  husband  fails  to  pay  alimony  or  maintenance 1171 

duties  generally  of  receiver  of  debtor's  estate (Rules  Civ.  Pr.,  175) 

expenses,  cost  of  bond 1540 

not  allowable  where  receiver  violates  provisions  regulating  employment  of  counsel 

(Rules  Civ.  Pr.,  180) 

extension  of  receivership (Rules  Civ.  Pr.,  179) 

judgment  creditor's  action,  appointment  and  direction  for  oonvesranoe  or  delivery  of  prop- 
erty to 1194 

filing  notice  of  assignment  and  ownership  as  equivalent  to  assignment  of  judgment . . .     534 

leases,  power  to  make (Rules  Civ.  Pr.,  175) 

limitation  of  actions,  replevin 49 

taking,  detaining  or  injuring  personal  property,  damages  for 49 

personal  property,  conversion  into  money (Rules  Civ.  Pr.,  175) 

power  of  receiver  to  employ  counsd (Rules  Civ.  Pr.,  180) 

to  sue  in  name  of  debtor (Rules  Civ.  Pr.,  175) 

preference  in  action  by  or  against,  generally 138 

trial  of  action  by  or  against  receiver  of  moneyed  corporations 138 

real  property,  sale (Rules  Civ.  Pr.,  175) 

reference  to  appoint 80 

removal  as  abating  action  prosecuted  by 90 

by  court 81 

district  in  which  motion  must  be  made (Rules  Civ.  Pr.,  179) 

repairs,  power  to  make (Rules  Civ.  Pr.,  175) 

security  for  costs  by  receiver,  when  may  be  required (Rules  Civ.  Pr.,  176) 

separation,  appointment  whero  husband  fails  to  pay  alimony  and  maintenance 1171 

substitution  of  successor  on  death  or  removal 90 

supplemental  pleading  in  addition  to  former  pleading,  e£feot  of 245 

appointment  as  successor  to  executor  pending  action  for  partition,  distribution  or  to 

construe  or  establish  will (Deo.  Est.  L.,  1 210) 

receiver  of  joint  stock  association (General  Assn.  L.,  {  9) 

II.  Of  property. 

accounting 976 

application  for  appointment  of  receiver,  notice  of 975 

appointment  by  or  after  final  judgment 974 

of  temporary  receiver  without  notice 975 

to  preserve  proi)erty  pending  appeal ] 974 

before  final  judgment 974 

K.                               bond 976 

mortgage  foreclosure,  appointment  without  notice 975 

new  bond,  when  may  be  required 976 

notice  of  application  for  appointment,  when  must  be  given 975 

to  surety  of  intention  to  present  account 976 

"property"  defined 974 

real  property,  power  to  hold 977 

removal 976 

security 976 

temporary  receiver,  appointment  without  notice 975 

time  within  which  notice  must  be  given  to  sureties  of  presentation  of  account 979 

III.  Supplementary  proceedings.    See  also  Supplementary  Proceedings. 

account,  filing  and  judicial  settlement  thereof 811 

form  and  contents  and  verification 811 

keeping 811 

appearance  of  interested  party,  manner  of 811 

application  for  leave  to  sue (Rules  Civ.  Pr.,  177) 

appointment 805 

at  close  of  examination  without  notice  to  debtor 805 

on  return  day  of  order  or  warrant  without  notice 802 

bond,  filing 815 

contesting  account 811 

county  clerk,  liability  for  failure  to  record  order  appointing  or  furnish  certified  copy 813 

direction  and  control,  court  having 811 

extension  of  existing  receivership 807 

filing  order  appointing  or  extending  receivership 812,  813 

judicial  settlement  of  account 811 

leave  to  sue (Rules  Civ.  Pr.,  177) 

new  receiver,  appointment  after  receiver  ceases  to  be  resident 808 

7W 
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III.  Supplementaiy  prooeedings — Continued. 

notice  of  application  for  appointment 805 

of  new  receiver 808 

service  on  judgment  creditor  prosecuting  another  supplementary  proceeding 806 

judgment  creditor's  action* 806 

personal  property,  extension  of  receiver's  title  back  by  relation 810 

recording  order  appointing 813 

resident,  necessity  that  receiver  be  at  time  of  appointment  and  continue  to  be 808 

security  for  costs,  when  required  in  action  by (Rules  Civ.  Pr.,  177) 

settlement  of  account 1 811 

title  to  personal  property,  extension  back  by  relation 810 

when  vests  in  receiver  where  debtor  resides  in  another  county 809 

title  to  real  property,  when  vests  in  receiver'. 809 

vesting  of  property 809 

voucher,  necessity  for  on  filing  account 811 

Recognisance. 

actions  to  recover  penalty,  necessity  for  alleging  or  proving  damage 1184 

adjournment  or  faHure  of  court  at  which  returnable,  effect  of 92 

bringing  action  on  forfeited  recognizance  in  name  of  people 1202 

change  of  time  or  place  of  holding  court  at  which  returnable,  effect 92 

forfeiture  for  condition  broken,  what  amounts  to 1184 

judgment  for  people  on  forfeited,  amount 1184 

removal  of  actions  from  one  court  to  another,  effect 95 

RecoixUnff. 

designation  by  resident  of  person  to  receive  summons 227 

Recording  officers. 

fees  in  civil  actions  in  counties  in  greater  New  York 1556,  1557 

Records.    See  also  Evidence. 

I.  In  general. 

I                                        constructive  notice,  notice  of  pendency 121 

indexing,  notice  of  pendency 122 

I                                        instruments  and  papers,  notice  of  pendency 122 

judgment  in  partition  in  county  where  land  situated 1076 

notice  of  i)endency,  cancellation 123 

I                                        production  on  subpoena  duces  tecum 410 

II.  Evidence. 

I                                        certificate  of  copy  of  record,  form  and  requisite . . . .  ^. 329 

dvil  practice  act  as  limiting  right  to  prove  according  to  rules  of  common  law 344 

conclusiveness  of  record  of  conveyance  or  transcript  thereof 384 

conveyance  of  land  without  state,  exemplification  of  record 393 

conveyances 384 

federal  court,  certified  copy  of  record  or  other  proceedings 399 

government,  certified  copies  of  record  or  other  proceedings  on  file  in  department  of . . .  400 

foreign  court 395 

copy  of  record  and  proceeding  attested  by  seal  of  court,  admissibility 396 

records  and  proceedings  admitted  in  evidence,  effect 397 

,                                                requisites  of  authentication 395 

I                                        form  of  certificate  of  copy  of  record 329 

JTistice  of  the  peace,  transcript  from  docket-book,  subscribed  and  authenticated 387 

Kings  Cotmty,  order  for  production  of  records  kept  by  register 410 

maps  and  surveys  filed  *or  recorded  in  New  York  City  and  county,  when  presumptive  evi- 
dence    389 

marriage,  original  entry  or  certified  copy 372 

New  York  County,  records  kept  by  register,  order  for  production 410 

official  record  on  file  in  New  York  City  or  county,  when  presumptive  evidence 389 

proceedings  before  justice  of  the  peace,  proof  by  original  minutes 387 

proof  according  to  rules  of  common  law 344 

record  and  document  in  public  office  of  foreign  country,  authenticated  certified  copies ....  398 

or  other  paper  on  file  in  federal  department,  certified  copy  of 400 

records  of  conveyance  proven  by  interested  or  incompetent  witness,  admiBwhility  of 384 

subpoena  duces  tecum;  production  on 410 

i                                        transcript  from  docket-book  of  justice  of  the  peace,  subscribed  and  authenticated 387 

of  records  in  office  of  town  clerk 383 

kept  by  public  officer 382 

of  conveyance  duly  certified 384 

proven  by  interested  or  incompetent  witness,  admissibility 384 

vessels,  record  of  conveyance  or  mortgage  or  transcript  thereof  as  evidence 402 
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Radomptioil.    See  abo  Executions;  Foreclosure. 

mortgage  on  real  property;  jurisdiction  of  county  oourt 67 

limitation  of  action  to  redeem  land  from  mortgage 46 

Bedundanoy. 

'  striking  redundant  allegations  from  pleading (Rules  Civ.  Pr.,  103) 

ftifor6ncea.    See  also  Divorce;  Dower;  Marriage;  Separation;  Trial. 
I.  In  general. 

contempt  by  witness,  punishment  for 406 

•                           warrant  oficommitment 406 

costs  on  reference  to  ascertain  damages  sustained  by  injunction,  etc 1486 

L                              deposition  of  hospital  physician  or  nurse  in  personal  injury  action 354 

interlocutory  reference,  application  for  new  hearing (Rules  Civ.  Pr.,  222) 

review." (Rules  Civ.  Pr.,  222) 

limitation  of  actions,  suspension  between  submission  and  revocation  or  expiration  of  stay 

of  execution  of  reference  or  remedy 25 

personal  injury  action,  deposition  of  hospital  physician  or  nurse 354 

proceedings  after  termination  of  reference  for  failure  to  file  report 470 

remaining  issues  after  reference,  trial  of 431 

review  of  interlocutory  reference (Rules  Civ.  Pr.,  222) 

subpoena,  liaUlity  of  witness  for  disobedience 406 

termination  of  reference  on  faQure  to  file  report,  proceedings  thereafter 470 

! '                                     on  failure  to  file  report  within  time  limited 470 

^                              trial  of  remaining  issues  where  part  referred 431 

witnesses,  compelling  attendance,  on  disobedience  of  subpoena 406 

t  application  for  surplus  on  foreclosure  of  mortgage  by  advertisement : 

I  '  (Real  Prop.  L.,  %  560) 

II.  When  ordered. 

*                       accounts  in  action,  compulsory  reference  to  take 467 

actions  in  which  reference  shall  not  be  made  of  course 465 

V.  appointment  of  referee  in  interlocutory  judgment (Rules  Civ.  Pr.,  187) 

'^                             assessment  of  damages  on  application  for  judgment  by  default 490 

>                              attachment  of  demand,  examination  of  person  refusing  or  making  false  certificate  of  inter- 
est of  defendant  in  attached  property, 919 

compulsory  reference,  actions  involving  long  account 466 

actions  in  which  may  be  ordered 466 

diflicult  questions  of  law,  action  involving 466 

of  questions  arising  incidentally 467 

question  of  fact  arising  in  any  stage  of  action  upon  motion  or  otherwise  except  upon 

pleading 467 

questions  that  may  be  referred 466 

to  take  account 467 

consent  of  parties,  necessity  for  written  stipulation  signed  by  attorneys 464 

necessity  that  stipulation  19k  filed  with  olerk 464 

on  oonsant  of  parties 464 

oounterdaim,  on  application  for  judgment  by  default  on 494 

default  judgment,  assessment  of  application  for 490 

when  notice  of  reference  on  application  for  judgment  must  be  served  on  defeodaat 

(Rules  Civ.  Pr.,  190) 

diseretionaiy ,  aotions  in  which  reference  is 465 

foreclosure,  on  application  for  surplus  moneys (Rules  Civ.  Pr.,  262) 

selection  of  referee  by  oourt (Rules  Civ.  Pr.,  265) 

incompetent  person,  referee  to  take  and  state  account  of  oommittee 1381 

injunction,  ascertain  damage  sustained  by  third  person  after  injunction  vacated 895 

to  ascertain  damages  sustained  by  reason  of 894 

issues  remaining  after  jvay  trial  of  specific  questions  not  triable  of  right 430 

justification  of  sureties  on  bond  or  undertaking 151 

matters  tiiat  may  be  ref tared  by  consent 464 

order  of  course  where  stipulation  names  referee,  entry  by  clerk 464 

partition,  to  inquire  as  to  lien  on  undivided  share 1038 

on  default  or  admission  in  case  of  infant,  absentees  or  unknown  parties. 

(Rules  Civ.  Pr..  247) 
to  ascertain  rights  of  {taztiBs  before  iateriocutory  judgment . .  (Rules  Civ.  Pr.,  246) 

perpetuation  of  testimony  as  to  titie  to  realty 317 

real  property,  sale  of  pursuant  to  judgment 506 

replevin,  to  ascertain  damages  or  value  of  chattel  on  default 1123 

sale  of  real  property  of  infant  or  incompetent,  on  application  for 1395 

^                              supplementary  proceedings 786 

to  take  other  exaaunation  or  testimony 788 

III.  Diseretionaiy. 

annulment  of  marriage 465 

appraiser,  receiver  or  trustee,  appointment  of 80 

approval  of  undertaking  or  auretifis 80 

corporation,  certain  aotioos  against , 465 
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III.  Discretionary — Continued. 

divorce 465 

examination  or  inquiry , 80 

infant  defendant  will  be  affected  by  result  of  trial,  where 466 

matters  that  may  be  referred  generally 80 

referee  may  be  appointed  to  perform  act  or  make  report  on  facts 80 

separation 465 

IV.  Referee. 

court  officer,  when  not  to  be  appointed  referee (Rules  Civ.  Pr.,  172} 

death,  resignation,  neglect  or  refusal  to  serve,  or  removal,  appointment  of  new  referee 81 

designation  by  court  where  parties  fail  to  stipulate  for 464 

discretionary  references,  duty  of  court  to  designate  referee 465 

judge  of  court,  when  may  be  appointed  referee (Rules  Civ.  Pr.,  172) 

new  referee  on  refusal  of  original  referee  to  serve  in  reference  by  consent  of  parties,  duty  of 

court  to  designate 465 

on  discretionary  reference,  designation  of 465 

new  trial,  appointment  of  new  referee 464 

of  action  where  reference  is  discretionary,  duty  of  court  to  designate  new  referee . . .  465 

number  to  be  appointed  by  court 468 

selected  by  parties 468 

partner  or  clerk,  etc.,  of  attorney,  disqualified (Rules  Civ.  Pr.,  172) 

power  of  court  to  remove  referee  appointed  hy  court  or  judge 81 

qualifications  of  referee (Rules  Civ.  Pr.,  172) 

refusal  to  serve,  appointment  of  new  referee 464 

where  reference  is  discretionary,  duty  of  court  to  designate  new 465 

selection  by  parties  on  reference  by  consent 464 

sole  referee,  who  to  be  appointed (Rules  Civ.  Pr.,  172) 

vacancy,  appointment  to  fill 81 

V.  Powers  and  duties  of  referee. 

adjournment 469 

amendment  to  summons  or  pleadings,  power  to  allow 469 

compelling  attendance  of  witness  by  attachment 469 

contempt,  power  to  punish 469 

conveyance  on  sale  pursuant  to  judgment,  contents 508 

liability  for  failure  to  compb^  with  statute  as  to  contents 508 

depositing  money  received  from  sale  of  property (Rules  Civ.  Pr.,  173) 

discovery  and  inspection,  referee  to  superintend (Rules  Civ.  Pr.,  142) 

manner  of  exercising  powers  generally 469 

money  received  from  sale  of  property,  withdrawing  from  depository. 

(Rules  Civ.  Pr..  173) 

oath,  failure  to  take,  effect  on  judgment 109 

form (Rules  Civ.  Pr.,  171) 

in  supplementary  proceedings 789 

necessity  for  taking (Rules  Civ.  Pr.,  171) 

of  referee  in  supplementary  proceedings,  form 789 

power  of  one  of  several  referees  to  administer 468 

waiver (Rules  Civ.  Pr.,  171) 

perpetuation  of  testimony  as  to  title  to  realty 319 

powers  generally 80 

of  courts  exercisable  by 80 

sale  of  real  property,  duty  to  make  conveyance 506 

of  infant  or  incompetent,  on  application  for 1395 

pursuant  to  judgment,  when  required  to  give  security 507 

security  upon  sale  of  real  property  pursuant  to  judgment 507 

subpoena  duces  tecum,  power  to  issue 406,  469 

manner  of  service 406 

power  to  issue 406,  469 

trial  of  issue  of  fact,  powers  generally 469 

waiver  of  oath  of  r^eree  in  supplementary  proceedings 789 

witnesses,  compelling  attendance  by  attachment 469 

punishing  for  contempt 469 

VI.  Trial  before  referee. 

adjournment,  power  of  referee  to  make 469 

assessment  of  damages,  power  to  make 469 

bringing  on  issues  for  trial 469 

default  judgment,  where  reference  executed  when  granted  on  application  for. 

(Rules  Civ.  Pr.,  191) 

dismissal  of  complaint,  power  of  referee  to  direct 469 

submission  to 469 

exceptions  after  close  of  trial  filing  notice  of 445 

inserting  or  annexing  notice  to  judgment-roll 445 

manner  and  time  of  taking 445 

notice  as  part  of  papers  on  appeal 445 
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i-:  VI.  Trial  before  referee — Continued. 

exceptions  to  refusal  of  request  to  find 471 

^                                       ruling  of  referee  on  question  of  law,  right  to  take 444 

fi  rulings  of  law  after  dose  of  testimony  for  purpose  of  motion  for  new  tnal,  time  to  take 

where  interlocutory  judgment  entered 447 

final  judgment,  power  of  referee  when  awarded  in  report 409 

finding  of  fact  without  evidence  as  ruling  on  question  of  law 444 

manner  of  trial 409 

mitigation  of  damages,  proof  on  reference  to  determine  damages  where  defendant  in  de- 
fault   389 

nonsuit  or  diwmiRHftl  of  complaint,  power  of  referee  to  direct 409 

submission  to 409 

request  to  find 471 

exception  to 471 

statement  and  disposition  of 471 

several  referees,  necessity  that  all  meet  together  and  hear  case 408 

power  of  majority 408 

proceedings  before 468 

signing  transcript  of  testimony (Rules  Civ.  Pr.,  170) 

statement  of  request  to  find,  form  and  disposition  of 471 

waiver  of  requirement  that  transcript  of  testimony  be  signed  by  witness. 

(Rules  Civ.  Pr.,  170) 
VII.  Report  of  referee. 

abatement  of  personal  injury  actions  on  death  of  party  after  report 89 

appeal,  necessity  for  case  on  appeal  based  on  exceptions  to  report 575 

confirmation  of  report  of  referee  appointed  to  take  and  state  aoooimt  of  committee  of  in- 
competent persons 1881 

death  of  party  after,  right  to  enter  judgment 478 

before,  right  to  enter  judgment 478 

vaUdity  of 478 

decision  of  court,  as 470 

default  judgment,  when  report  returned  to  court 490 

definition 7 

failure  to  file,  effect  of 470 

filing,  entry  of  time  by  clerk (Rules  Civ.  Pr.,  170) 

or  delivery!  necessity  for 450 

report  in  matrimonial  action 1175 

time  to 470 

with  testinony (Rules  Civ.  Pr.,  170) 

final  judgment,  application  for  an  interlocutory  judgment  as  on  motion. 

(Rules  Civ.  Pr.,  187) 

increased  damages,  necessity  for  stating  single  damages 435 

interest  from  time  of  report  as  part  of  judgment 480 

issues  remaining  after  compulsoiy  reference,  trial  of 431 

judgment  after  trial  of  whole  issue  of  fact,  entry (Rules  Civ.  Pr.,  108) 

mandamus,  court  to  which  report  returned 1834 

matrimonial  actions,  duty  of  referee  to  report  testimony  and  proceedings 1174 

filing  report 1175 

judgment  to  be  rendered  by  court 1174 

right  to  take  judgment  of  course  on  report 1174 

new  hearing  after  trial  uf  specific  questions  in  actions  triable  by  court 556 

personal  injury  actions,  abatement  on  death  of  party  after  report 89 

reversal  on  question  of  law  where  party  dies  after  verdict,  report  or  decision  rendered .  89 

proceedings  after  termination  of  reference  for  failure  to  file  report 470 

rendition  on  trial  of  issue  of  fact  in  alternative  mandamus 1333 

review  of  trial  by  referee  on  motion  for  new  trial,  when  cannot  be  had 552 

right  of  either  party  to  move  thereon (Rules  Civ.  Pr.,  170) 

rules  governing 470 

sale  of  real  property  of  infant  or  incompetent,  application  for. 1395 

several  referees,  power  of  majority  to  sign 468 

specific  questions  of  fact,  reference  to  determine  judgment  where  remaining  issues  have 

been  tried (Rules  Civ.  Pr.,  199) 

supplementary  proceedings,  reference  to  take  other  examination  or  testimony 788 

time  within  which  to  file 470 

with  whom  filed 470 

Vui.  Costs,  fees  and  expenses. 

agreement  as  to  fees 1545 

amount  of  costs  generally 1505 

commissions  on  sale  of  real  property 1546 

under  mortgage  foreclosure 1546 

oosts  on  reference  to  determine  question  of  facts  except  upon  pleadings 1486 

deoial  of  fees  where  reference  tenninated  for  failure  to  file  report 470 

diaborsements,  amount IB05 

on  sale  of  real  property 1546 
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VII.  Costa,  fees  and  eo^^eiiMs — Continued. 

failure  to  file  report,  denial  of  fees  on  termination  of  reference  for 470 

fees  and  expenses,  additional  costs  to  cover  on  motion  for  disoovery 1600 

generally 1645 

justification  of  sureties  on  bond  or  undertaking Iftl 

sale  of  real  property 1540 

supplementaiy  proceedings 1545 
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Register. 

fees 1665 

maps  and  surveys  on  file  with  register  of  New  York  City  and  county*  when  presumptive  evi- 
dence   d89 

New  York  and  Kings  Counties,  order  for  production  of  record 410 

light  to  require  production  of  records  on  subpoena 410 

official  record  in  New  York  City  or  county,  presumptive  evidence .' 889 

records,  right  to  require  production  on  subpoena  duces  tecum 410 

Belator. 

costs  in  actions  by  people  on  relation  of  private  penons 1491 

designation  as  plaintiff 195 

security  to  state  to  indemnify  against  costs. •  •  156 

when  to  be  joined  as  plaintiff,  and  necessary  allegations  of  complaint 1203 

Seleege. 

defense,  necessity  for  spcifically  pleading 242 

BeUgioiU  CorporationB.   See  also  Sale  of  Real  Property. 

jurisdiction  of  county  court  over  sale  of  property 67 

Bemaindennan.   See  also  life  Tenant. 

ejectment,  right  to  maintain  after  determination  of  estate  where  life  tenant  suffered  judgment 

in  ejectment  by  default  or  consent 995 

judgment  against  tenant,  right  of  remainderman  to  move  to  set  aside 524 

partition,  as  necessary  party  in .• 1017 

division  among 1029 

of  vested  remainder  held  as  co-tenant 1014 

remainderman  in  entire  property  as  proper  party  defendant 1021 

Bemittitor. 

court  of  appeals,  feesofderk  for  engrossing. . . .- 1552 

on  judigment  in 606 

RemoTal  of  actioni. 

actions  commenced  in  wrong  court,  removal  by  justice  of  supreme  court  to  proper  court .......  110 

appeal  from  one  department  of  appellate  division  to  another 618 

bail,  surrender  on  removal  to  supreme  court 95 

consolidation  of  actions  removed  to  supreme  court 97 

county  court  to  supreme  court  on  disability  of  county  judge,  and  q>ecial  county  judge 73 

stay  of  proceedings,  by  whom  granted 168 

from  City  Court  of  Utica  to  County  Court  of  Oneida 35-a 

original  actions  to  court  where  cross  action  pending  against  succeaBor  or  representative  of  de- 
ceased defendant , 87 

process,  provisional  remedy  or  other  proceeding,  bond,  or  undertaking,  effect  on 95 

subsequent  proceedings  after  removal  to  proper  court 110 

supreme  coxirt  for  consolidation,  to 97 

from  county  court  on  incapacity  of  county  judge,  subsequent  proceedings 190 

stay  of  proceedings  to  make  application 190 

when  order  takes  effect 190 

removal  to  from  other  courts  of  record  for  purposes  of  trial  in  another  county 189 

Gtemoyal  of  special  proceedings. 

county  court  to  supreme  court  on  disability  of  county  judge  or  special  coimty  judge. 73 

RenMelaer  county. 

costs  in  action  in  supreme  court  which  might  have  been  brought  in  county  court  where  recovery 

less  than  five  hundred  dollars 1744 

ftents.   See  also  Landlord  and  Tenant. 

api^ying  to  payment  of  alimony,  etc 1171 

ejectment  for  non-payment 997-1002 

I)eriod  for  which  rents  and  profits  may  be  recovered  as  damages 1011 

part  of  damages  in  ejectment 990 
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Eants — Continued. 

^  partition,  adjustment  of  rents  and  profits  between  parties. 1075 

!:-  "property  "  as  including  rent ^ 974 

Eepairs. 

receiver  of  debtor^s  estate,  power  to  make (Rules  Civ.  Pr.,  175) 

Eepetitious. 

striking  repetitious  allegations  from  pleadings (Rules  Civ.  Pr.,  103) 

Beplevin. 

I.  In  general. 

animals  and  perishable  goods,  sale  of 1101-a 

arrest  in  action  of 826 

baQ,  when  action  may  be  commenced  on  undertaking  given  by  bail  where  defendant  ar- 
rested      871 

^  commencement  of  action,  seisure  of  chattel  before  service  of  summons  as  eq[uivalent 1002 

damages  for  detaining,  final  judgment  for  defendant  as  bar  to  subsequent  action 1090 

interpleader  pending  action 287 

issue  of  fact  in  action  for,  when  triaUe  by  jury  of  right 425 

&  joinder  of  causes  of  action 258 

^*  jurisdiction  of  county  court 67 

sdsure  of  chattel  before  service  of  summons  as  giving 1092 

limitation  of  action 48 

computation  of  period  in  action  by  executor  or  administrator  accruing  after  death  toad 

before  grant  of  letters 57 

proceeds  from  sale  of  animals  and  perishable  goods,  disposition 1101-a 

sale  of  animals  and  perishable  goods,  order 1101-a 

time,  place  and  notice  of  sale 1101-a 

undertaking  required  on  appeal  to  court  of  appeals  to  stay  execution  on  judgment 506 

II.  When  action  may  be  brought. 

abandonment  of  claim  as  to  chattels  not  replevied , 1117 

part,  time  to  serve  notice 1117 

bail  to  procure  discharge  from  arrest 849 

failure  to  replevy  as  affecting  right  to  proceed  in  action 1116 

sheriff  to  reduce  to  possession  personal  property  attached 922 

survival  of  action  on  death  of  either  party 1131 

transferee  of  chattel  pending  detention,  right  to  bring  action 1091 

III.  When  action  n^y  not  be  brought. 

after  action  conmienced  on  undertaking  after  abatement 1131 

attachment  chattel  taken  imder 1089 

damages  for  taking,  final  judgment  for  defendant  as  bar 109O 

execution,  chattel  taken  under ^089 

subsequent  action  after  judgment  for  defendant 109O 

tax,  assessment  or  fine,  chattel  taken  for  collection 1089 

rV.  Pleadings  and  parties. 

adverse  claimant,  bringing  in 287 

defense  that  property  was  distrained  doing  damage,  how  pleaded.. (Rules  Civ.  Pr.,  272) 

joining  adverse  party  as  defendant 287 

person  interested  in  subject  of  action,  bringing  in 193 

special  property,  how  pleaded (Rules  Civ.  Pr.,  270) 

substitution  of  adverse  claimant  for  defendant 287 

title  in  third  person,  right  to  plead  in  defense .* 1093 

to  chattel,  manner  of  pleading (Rules  Civ.  Pr.,  270) 

wrongful  taking  or  retention,  how  pleaded (Rules  Civ.  Pr.,  271) 

y.  Requisitions. 
1.  In  general. 

animals  and  perishable  goods,  sale  of 1101-a 

affidavit,  by  agent  or  attorney 11 10 

contents  where  made  after  service  of  summons .• 1096 

form  and  contents  generally 1096 

prerequisite  to  replevy  by  sheriff 109i 

requisition  and  return  as  part  of  judgment^roU 1111 

agent  of  defendant,  replevy  of  chattel  in  possesion  of HOG 

arrest,  replevin  where  order  has  been  granted 1112 

right  to  surrender  defendant  in  exoneration  of  bail 868 

contents,  execution,  subscription 1095 

damages,  liability  of  sheriff  for  wrong  delivery 1106 

fees,  additional  compensation  for  preserving  property % 1558 

i  for  executing  requisition  generally 1558 

^  in  cotmties  in  greater  New  York 1558 

judgment-roU,  papers  on  replevin  to  be  made  part 1115 

mandate,  requisition  as 1095 

prerequisities  to  replevy  by  sheriff 1095 

replevy  of  chattel,  when  plaintiff  may  cause 1094 

706 
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V.  RequisitiozLB — ^Continued. 

1.  In  general — Continued. 

retention  by  sheriff  of  replevied  chattel ; 1101 

sheriff,  duty  to  retain  replevied  chattel 1101 

subsequent  replevin,  affidavit,  undertaking  and  requisitioii  thereon 1111 

of  chattels  not  replevied,  right  to 1111 

taxation  of  fees  and  expenses  of  sheriff 1101 

to  whom  directed 109C 

value  of  entire  chattel  as  value  of  part  replevied  for  purposes  of  return 1098 

2.  Manner  of  making  replevy. 

breaking  open  building  to  replevy  chattel 1100 

in  general 1100 

manner  of  replevying  chattel  secured  or  concealed  in  building 1100 

possession  by  officer  as  necessary  to  replevin 1100 

service  of  affidavit,  requisition  and  undertaking  on  making  replevy 1100 

smaller  number  or  quantity  where  whole  cannot  be  found,  rq;>lBvy 1008 

'  3.  Undertaking. 

exception  to  plaintiff's  sureties 1102 

sureties,  subscription  of  notice 1102 

justification  of  sureties,  application  of  general  statute  or  rule 1104 

plsce 1104 

time  to  serve  notice 1102 

justification,  service  of  notice  on  person  subscribing  exceptions 1102 

service  of  notice  of  justification  on  person  subscribing  exoeptioof 1102 

sureties,  application  of  general  rules  or  statute  to  justification 1104 

place  of  justification 1104 

responsibility  of  sheriff  for  sufficiency •. 1106 

time  to  serve  notice  of  exception  to  sureties 1102 

undertaking  as  pre-requisite  to  replevy  by  sheriff 1096 

by  adverse  party,  delivery  by  sheriff  on  delivery  of  chattel 1106 

plaintiff,  form  and  contents 1099 

sureties  and  justification 1099 

delivery  to  sheriff  after  allowance  of  euretiee 1104 

4.  Return  to  requisition, 

compelling  sheriff  to  make 1114 

faflure  to  make  on  notice  as  contempt 1114 

notice  requiring  sheriff  to  make  return  or  show  cause 1114 

papers  to  be  filed  with  clerk 1113 

requisites 1113 

service  of  notice  requiring  before  final  judgment 1114 

stating  cause  of  omission  to  replevy  some  of  chattels 1113 

time  to  make 1113 

6.  Delivery  of  chattel. 

by  sheriff  to  wrong  person,  penalty 1100 

disposition  by  sheriff  of  replevied  chattel 1101 

penalty  for  wrong  delivery  by  sheriff  1106 

to  defendant,  when  to  be  made 1106 

plaintiff,  when  to  be  made 1106 

proper  person  on  payment  of  fees  and  expenses 1101 

6.  Return  of  chattel. 

Iiffidavit  by  agent  or  attorney 1110 

required  by  defendant «^  . . . .   1108 

justification  of  defendant's  suretiee 1108 

notice  of  demand  by  defendant 1 1119 

requiring  return  of  chattel,  when  to  be  served 1103 

papers  to  be  delivered  to  sheriff  for  return  of  chattel   1103 

time  to  serve  notice  of  return 1103 

to  defendant,  when  may  be  required 1097 

undertaking 1103 

where  part  replevied 1098 

VI.  Trial. 

arrest,  necessity  for  proving  allegations  on  which  arrest  founded  in  order  to  recover. . . .  826 

costs  to  plaintiff  where  value  of  chattels  and  damaged  less  than  fifty  dollars 1473 

damages  for  injury  or  depreciation  of  chattel 1118 

how  ascertained  on  default 1123 

default,  ascertaining  damages  or  value  of  chattel 1123 

defenses,  title  in  third  person 1093 

demand  by  defendant  for  return  of  chattel  and  damages 1119 

failure  to  replevy  as  affecting  right  to  proceed  in  action 1116 

papers  to  be  furnished  court  or  referee (Rules  Civ.  "Pi.,  273) 

place  of  trial  of  action  to  recover  chattel  distrained 184 

value  of  chattel,  how  ascertained  on  default 1123 

verdict,  awarding  distinct  chatteb  to  different  parties 1122 

damages,  cases  in  which  verdict  shall  fix  instead  of  value 1121 
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R^levin — Contiiiued. 

VI.  Trial— Continued. 

^                                     verdict,  fixing  value  of  chattel  ^ot  held  by  succeasful  party 1120 

report  or  dedaion,  contents 1120 

I                                                    value,  caaes  in  which  verdict  diall  not  fix 1121 

right  of  jury  to  render  general  or  special  verdict 459 

statement  of  damages 1120 

Vn.  Judgment. 

arrest,  judgment  for  defendant  because  of  failure  of  plainti£f  to  prove  allegations  on  which 

airest  founded  as  bar  to  new  action  to  recover  chattel 826 

costs  of  course  to  plaintiff 1470 

execution,  counties  to  which  may  issue 648 

final  judgment,  awarding  value  of  chattel  to  successful  party 1124 

contents , 1124 

docketing 1125 

^                                             lien 1125 

k                                            where  defendant  has  special  property  in  chattel 1124 

distinct  chattels  awarded  to  different  parties 1122 

property  rightfully  distrained  doing  damage 1124 

VIII.  Execution. 

contents  and  requisites 1126 

enforcing  judgment  by 504 

i^                                     power  of  ^eriff 1127 

requisites  of 644 

IX.  Claim  of  title  by  third  person. 

actions  against  sheriff  by  claimant  to  recover  damages  after  ddivery  to  plaintiff 1108 

affidavit  of  claimant 1107 

b                                     agent  or  attorney,  when  affidavit  may  be  made  by 1110 

y                                    deUveiy  to  claimant  on  failure  of  plaintiff  to  indemnify  sheriff 1107 

^                                    indemnity  to  sheriff 1107 

by  plaintiff 1109 

justification  of  sureties  on  plaintiff's  undertaking 1100 

substitution  of  plaintiff's  sureties  as  defendant  in  action  by  claimant 1109 

time  to  begin  action  against  sheriff  after  delivery  to  plaintiff 1108 

undertaking  by  plaintiff,  sureties,  sufficiency  and  justification-. 1109 

X.  Action  on  undertaking. 

abatement  of  action  by  order  of  court  as  equivalent  to  return  of  execution  unsatisfied 1 131 

right  to  maintain  action  on  und^takings  thereafter 1131 

defences,  injury  or  destruction  of  property  aft»  replevin 1130 

delivety  of  undertaking  by  sheriff 1106 

responsibility  of  sheriff  for  sufficiency  of  sureties 1105 

'                                      return  of  execution  unsatisfied  as  condition  precedent 1128 

presumptive  evidence  of  breach  of  condition 1129 

R^ly.     See  also  Pleadings. 

admission  of  allegation  in  answer  by  failure  to 243 

allegations  in  verified  reply,  form  of 276 

amended  reply,  service (Rules  Civ.  Pr.,  101) 

service  after  decision  of  motion  addressed  to  counterclaim  of  defense 283 

time  within  which  must  be  served  after  decifdon  of  motion  addressed  to  counterclaim  or  de- 
fense   283 

amendment  for  delay,  effect  of 244 

(^Ixnirse 244 

avoidances,  right  to  allege  two  or  more  to  same  defense  to  counterclaim 272 

compelled  reply  and  proceedings  upon  failure  to  reply,  applicability  of  rules  concerning  counter- 
claim    274 

compelling 274 

contents  generally 272 

costs  on  motion  for  judgment  on  frivolous  pleadings 14S7 

default  judgment  on  failure  to 494 

defenses  to  counterclaim  that  must  be  q;>ecifically  pleaded 242 

I  denial,  effect  of  denial  of  fact (Rules  Civ.  Pr.,  90) 

I                              denials  in  verified  reply,  form  of 276 

i  dividing  into  paragraphs  and  numbering  consecutively (Rules  Civ.  Pr.    90) 

I  incorporating  by  reference  allegations  of  one  paragraph  into  another.  .(Rules  Civ.  Pr.,  90) 

indefinite,  uncertain  or  obscure  allegations,  amendment  to  correct ....  (Rules  Civ.  Pr.,  102) 

isRie  of  fact,  when  arises  on 422 

judgment  or  determination,  how  pleaded (Rules  Civ.  Pr.,  95) 

limitation  of  actions,  necessity  for  pleading  statute 30 

motion  addressed  to  counterclaim  or  defence,  effect  of  service  pending 282 

defense  or  counterclaim,  service  of  reply  as  matter  of  right  after  decision 28SS 

motion  to  amend  or  strike  out,  time  of  notice (Rules  C!^v.  Pr.,  105) 

new  matter  in  answer  to  which  reply  not  required  as  controverted 243 

in  avoidance,  when  plaintiff  may  be  compelled  to  reply  to 274 

not  inconsistent  with  complaint,  right  to  allege 272 
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new  iMtrty  set  up  in  oounterclainip  right  to  reply 271 

objectiona  to  deifense  or  counterclaim  in  point  of  law,  right  to  raise 272 

private  statute,  how  pleaded (Rules  Civ.  Pr.,  98) 

repeating  or  incorporating  in  separate  defense (Rules  Civ.  Pr.,  00) 

right  of  plaintiff  to  reply  to  counterclaim 272 

separately  stating  and  numbering  defenses (Rules  Civ.  Pr.,  00) 

service,  additional  extension  of  time,  notice (Rules  C^v.  Pr.,  87) 

affidavit  of  merits  on  application  for  extension  of  time  to  reply. .  .(Rules  C^v.  Pt.,  88) 
after  time  therefor  expires  and  before  determination  of  motion  addressed  to  oountendaim 

or  defense,  right  to 282 

extension  of  time,  affidavit  to  be  served  with  order (Rules  Civ.  Pr.,  85) 

on  whom  made 273 

pending  motion  addressed  to  counterclaim  or  defence,  effect  as  to  motion 282 

time  within  which  must  be  made 273 

sham  or  frivolous,  treating  pleading  as  nullity  or  allowing  new  pleading  to  be  served. 

(Rules  Civ.  Pr.,  104) 

stating  separate  allegations  in  each  paragraph (Rules  Civ.  Pt.,  00) 

striking  out  for  disobedience  of  order  for  discovery  or  inspection 326 

reply  on  ground,  that  it  is  insufficient  in  law  upon  face  thereof. . . .  (Rules  C^v.  Pr.,  Ill) 

sham,  etc.,  matter (Rules  Civ.  Pt.,  103) 

subscription (Rules  Civ.  Ft.,  91) 

time  within  which  amendment  of  course  may  be  made 244 

motion  to  strike  out  for  insufficiency  must  be  made (Rules  Civ.  Pr.,  Ill) 

reply  must  be  served  after  decision  of  motion  addressed  to  oounterdaim  or  defense 283 

to  amended  answer (Rules  Civ.  Pr.,  101) 

verification,  defective,  remedy  for 253 

right  of  defendant  to  treat  pleading  as  nullity  after  notice 253 

verification,  when  required 248 

Report  of  Referee.   See  References. 

Reports. 

I  cases  decided  in  foreign  states,  admissibility  to  prove  common  law 391 

Reg  Judicata. 

diiimifBwU  of  complaint  or  counterclaim,  when  amounts  to 482 

Reioue. 

discharge  of  sheriff  from  liability  as  bail  on  rescue  of  defendant 861 

I  liability  of  sheriff  as  bail  on  rescue  of  defendant 861 

Regldent. 

domestic  corporation  or  joint  stock  association,  when  resident  of  county  so  as  to  confer  jurisdic- 
tion on  county  court 68 

married  woman  for  purpose  of  divorce  or  separation 1166 

I  period  of  residence  before  admission  to  bar (Roles  Civ.  Pr.,  1) 

I                                place  of  trial  of  actions  between 182 

I                                         resident  and  non-resident 182 

Reiietanee. 

^  warrant  of  attachment  or  precept  in  habeas  corpus  or  certiorari  to  inquire  into  detention ...'...  1250 

I 

Reepoodent. 

defined 56 1 

Reetltution. 

appetil,  reversal  or  modification  of  judgment  on 587 

I                                 certiorari,  where  determination  annulled  or  modified 1306 

defence  made  after  final  judgment  on  substituted  service  without  state,  where 217 

interest  on  judgment  of 481 

judgment  vacated  or  set  aside  on  motion,  when 529 

new  trial,  on  granting  after  enforcement  of  judgment 554 

purchaser  in  good  faith,  effect  of  restitution  on  title 587 

reversal  or  modification  of  judgment  on  appeal 587 

sale  of  property,  deposit  of  purchase  price 587 

title  to  property  sold  to  purchaser  in  good  faith,  effect  of  successful  defense  made  after  final 

judgment 217 

1 

Return.    See  also  particular  titles.  ' 

oompdling  officer  to  make  return (Rules  Civ.  Pr.,  6) 

filing  return  in  special  proceeding  where  disposition  not  prescribed  by  law 101 
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BavciBlon 

ejectment,  right  of  Tevemiooei  to  maiotsin  alter  temiinBtioD  ol  eatate  irbei«  lif«  tetuuit  Mffm 

judgment  in  ejectment  by  default  or  conaect 965 

judsmect  aeBiDst  tenant,  right  of  revereJoner  to  move  to  set  aside 524 

partition  by  revenrioner  of  veBted  intereat  held  sa  co-tenant , lOU 

divieioD  among  revereionets 102D 

person  holding  reveisiocaiy  interest  in  entire  property  as  proper  party  defendant 1021 

reversioner  as  neceggary  party  in 1017  _ 

sale  of  infant's  or  incompetent's  dower  right  or  prior  estate  or  ri^t,  vrheti  revertiotiar]r  estate 

to  be  Included 13S9 


.1566.   1657 


Bulos.    See  also  Index  to  Rules  of  Civil  Practice. 

appellate  divisian,  power  to  make  special  rules  for  indorsing  snd  filing  papers. 

(Rules  Civ.  Pr.,  181 
an>licability  of  nilee  of  civil  practice  to  procpedings  in  Burrogate's  court.  ..(Rulea  Civ.  Pr,,  3) 

authority  to  commence  action  or  proceedings,  notice  of  application Ill 

case,  making  and  settling  on  appeal 575 

certiorari  to  review  determination,  provision  in  rules  a«  to  notice  of  application 1291 

declaratory  judgment,  rules  to  cover 473 

enlargement  of  time  filed  by  rule 9B 

"law"  as  signifying  rule 7 

limitation  of  time  in  which  to  apply  to  vacate  order,  reduce  bail  or  increaae  tecurity  on  aneat.. .     842 
notice  of  application  to  surrogate's  court  for  leave  to  issue  exccutioo  against  decedent's  prop- 
erty, manner  of  service eSB 

power  of  appellate  division  in  each  department  to  adopt  rules  regulating  hearinr  of  causes,  etc. 

(Rules  Civ.  Pr..  237) 

provisional  remedies,  prescribing  proof  on  application  or  hearing 815 

regulation  of  proceeding  for  taking  dflpofition  within  state  for  use  without 31 1 


SftUrr. 

execution  against 

judgment  creditor's  action,  right  to 
Bjpplementaiy  proceedings,  right  U 

Sale  of  peiWOUl  propttr^.    See  also  Executiona. 

animals  attached B23 

execution  sale,  destroying  notice  as  affecting  validity  of  sale 662 

failure  to  give  notice  as  affecting  validity 662 

how  c  inducted 70S 

penalty  for  deatroying  notice 661 

public  auction 661 

time  of  day 661 

validity  of  purchaae  hy  sheriff  or  under-sheriff 66B 

perishable  goods  attached 923 

property  notwithstanding  stay  of  proceedings  on  appeal 573 

that  is  subject  of  action  or  special  proceedings 98D 

receiver  of  debtor's  estate,  by (Rules  Civ.  Pr.,  175) 

animals  replevied llOl-a 

periahatile  goods  replevied 1101-k 

8>lfl  of  rcftl  proporty.    Sec  also  Executions:  foreclosure;  Real  Property. 
I.  In  general. 

adjournment  of  sale  by  attorney  where  officer  does  not  appear 986 

appointment  of  new  officer  to  make  sale 986 

bona  fide  purchaacr  pending  appeal  from  judgment  refusing  specific  performance  or  to  aet 

aside  conveyance,  right  of 689 

by  whom  made 609 

commissions  on  sule,  when  referee  entitled 1543 

compensation  of  referee  on  sale  under  mortgage  foreclosure,  limitation  on  amount 1643 

conveyance,  effect 609 

county  where  situated,  necessity  that  sale  be  made  in 603 


INDEX  TO  CIVIL  PRACTICE  ACT— REFBBaKCBa  abb  to  SscnoNB 
Sale  of  property— Continued. 

I.  In  general — Continued. 

depositing  money  received  by  referee  on  sale (Rules  Civ.  Ft,,  173) 

disbursements  of  referee  on 1646 

enforcement  of  judgment  directing  delivery  of  possession 985 

equity  of  redemption  in  mortgaged  property  on  judgment  for  mortgage  debt,  rJcht  to  sell. .  710 

fees  of  referee  on 1546 

homestead  exceeding  in  value  one  thousand  dollars,  creditor's  action  for  sale  of 676 

jud^Dxent  directing,  provision  for  delivery  of  possesnon 985 

entry  in  county  where  property  situated 500 

lien,  stating  existence  at  time  of  sale 986 

limitations  of  actions  to  recover  property  purchased  by  fiduciary 987 

manner  of  sale 986 

notiise  of  sale,  how  given 986 

money  received  on  sale  by  referee,  depositing  and  withdrawing. . .  .  (Rules  Civ.  Pr.,  173) 

officer  making  sale,  right  to  purchase 987 

order  of  sale  of  attached  and  unattached  property ^69 

parcels  to  be  sold  separately,  when 986 

partition,  payment  of  taxes,  assessmenta,  and  water  rates  out  of  proceeds 1062 

public  auction 986 

necessity  that  execution  sale  be  at ^ 661 

purchaser,  right  of  guardian  of  infant  party  to  action  to  purchase  directly  or  indirectly 987 

officer  making  sale  to  be 987 

receiver  of  debtor's  estate,  by (Rules  Civ.  Pr.,  175) 

referee,  by  whom  appointed 606 

necessity  that  sale  be  made  by 506 

restitution  as  affecting  title  of  purchaser  in  good  faith  and  for  value 587 

where  property  sold  pending  appeal 687 

security  by  referee  appointed  to  sell 507 

sheriff,  necessity  that  sale  be  made  by 506 

situated  in  two  counties,  where  sold 506 

specific  performance,  right  to  sell  where  appeal  taken  from  refusal  to  grant 586 

stay  of  execution  on  judgment  for  sale  pending  appeal  to  court  of  appeals 598 

terms  of  sale,  making  known  at  sale 986 

undertaking  to  prevent  sale  of  property  by  owner  on  appeal  from  refusal  to  grant  specific 

performance  or  to  set  aside  conveyance 586 

II.  Ob  execution.    See  also  Executions. 

certificates  of  sale % 716 

I                                             description  of  property  in  notice  of  sale 713 

failure  to  give  or  destroying  notice  of  sale  as  affecting  validity 662 

'                                             lost  execution  or  writ,  proof  under  which  sheriff's  sale  of  real  property  was  made 376 

manner  of  conducting 715 

notice  of  sale 712 

public  auction 661 

publication  of  notice 712 

time  of  day 661 

validity  of  purchase  by  sheriff  or  under-sheriff 663 

III.  Proceedings  to  sell,  mortgage  or  lease  property  of  infant  or  incompetent. 

accounting  as  to  proceeds  of  sale 1403 

agreement  to  sell  before  sale  made  pursuant  to  final  order,  report  and  confirmation 1397 

application,  how  and  by  whom  made 1389 

notice  of (Rules  Civ.  Pr.,  296) 

place  of ^ (Rules  Civ.  Pr.,  295) 

where  several  infante  interested  as  tenants  in  common (Rules  Civ.  P^.,  300) 

appointment  of  committee  of  incompetents  as  prerequisite  to  grant  of  application 1391 

bond  to  protect  interest  of  infant  or  incompetent 154 

consent  of  owner  of  prior  right  or  estate  to  sale  free  from  right  or  estate 1398 

conveyance  where  final  order  directs  in  first  instance,  report  of 1397 

costs  and  fees,  limitation  on  amount  in  proceedings  to  sell  real  property  of  infant 

(Rules  Civ.  Pr.,  300) 

where  several  infants  interested  as  tenants  in  common (Rules  Civ.  Pr.,  300) 

death  of  infant  or  incompetent,  disposition  of  proceeds 1408 

debts  of  infant  or  incompetent,  payment  without  preference 1406 

disposition  and  distribution  of  proceeds  of  contingent  interest  of  infant  not  in  being 1407 

of  proceeds  in  case  of  death  of  infant  or  incompetent 1408 

effect  of  deed,  mortgage,  release,  or  lease 1401 

execution  of  deeds,  mortgage,  etc.,  on  final  order 1397 

final  order  on  application  to  sell 1396 

inchoate  dower  of  incompetent,  application  for  release 1392 

right  of  dower  release,  investment  of  proceeds  for  protection 1409 

infant  as  ward  of  court  after  filing  petition  for  sale 1390 

investment  of  proceeds  of  sale 1403 

'                                                      of  infant's  or  incompetent's  prior  right  or  estate  or  dower  right  where  reversionary  in- 
terest sold ' 1399 

I                                             non-resident  infant,  disposition  of  proceeds 1405 

713 
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SmIs  of  ml  ivopflTtT — Conttnuad. 

ni.  Proceedbip  to  iell,  nmrtgSBe  or  leaoe  property  of  iofuit  or  incompetent — ContiDucd. 

noiice  of  application,  on  whom  ao^ed (Rules  Civ.  Pt.,  296) 

of  incompetent,  power  of  committee 1 377 

petition,  contenta (Rulea  Ot.  Pt.,  207) 

prior  right  or  estate,  tale  free  from ISOS 

proeeeda.  dispoeition  of  generally  and  accounting 1403 

of  aale  as  mi  property 1402 

when  may  be  paid  to  geneial  guardian  of  infant (Rules  Civ.  Pr.,  20(0 

bond  of  surety  company  required  before  payment  to  genoral  guardiaD  cf 

infant <Rules  Civ.  Pr.,  29B) 

secured  by  roottgage  required  before  payiiMtit  to  general  guardian  ol 

infant (Rules  Git.  Pr„  299) 

protection  of  inchoate  right  of  dower  where  sale  made  without  release 1409 

reference,  report  of  referee (Rules  Civ.  Pr.,  298) 

to  inquire  into  merits  of  application 13BS 

where  aeversl  infanta  interested  as  tenants  in  common (Rules  Civ.  Pr.,  300) 

releaae  of  prior  right  or  estate  on  sale  free  therefrom 1398 

report  of  dispocdtion  and  investment  of  proceed*  and  accounting 1403 

referee,   contents (Rules  Civ.  P».,  2985 

reveisianaiy  estate  to  be  included  in  sale  of  infant's  or  inoompetent'a  prior  rilbt,  when . . ..   1399 

Bale  free  from  prior  ri^t  or  estate 1398 

security  by  tnist  company  appointed  toactaa  special  guardian  of  infant 1394 

of  special  guardian  of  inifant  on  application  to  sell 1394 

additional  security 130S 

on  application  to  sell 1393 

special  guardian  or  committee  ot  infant  on  application  to  sell,  appcuntment  and  security. . .   1394 

on  application  for  release  of  inchoate  dow^ 1392 

value  of  property  or  inteiest  to  be  disposed  of,  neceasaiy  proof (Rule*  Civ.  Pr.,  298) 

statement  in  referee's  report (Rules  Civ.  Pr.,  298) 

when  may  be  sold,  mortgaged  or  leased 1388 

will  or  conveyaaos  prohibiting  sale,  effect 1400 

Saving  cUtuM. 

incident  to  repeal  of  code  of  civil  procedure  and  enactment  of  civil  practice  act. 1506-1576 

S»Tliigg  bftoki.  See  also  Banks. 

sdmiasibili^  of  testimony  of  stockholder  or  officer  as  to  personal  transsetionB  or  oommunic*- 

tlons  with  deceased  person  or  lunatic 347 

SatigfftCtloili    See  alao  Judgments;  Mortgages. 

mortgage  on  real  property,  jurisdiction  of  county  court S7 

Softndftlolu  mfttter. 

costs  on  motion  to  strilce  out 1488 

striking  scandaloua  matter  from  pleadings (Rulea  (Div.  Pr.,  103) 

Sohoob. 

eosts  in  action  against  school  officer 1497 

certified  copy,  necewity  for  seal 330 

consideration,  on  executory  instrument  •■  evidence  ot 342 

feee  of  clerk  of  court  of  appeals  for  sealing  paper 1652 

writ  of  babeiu  corpus  or  certiorari  to  inquire  into  detention 1236 

Ssarcheg. 

expenses  of  searches  made  unofficially,  including  in  bill  of  oostt 1S18 

paper  b.v  custodian,  certificate  as  presumptive  evidence  of  inability  to  find 306 

partition,  presentation  of  search  lowing  non-existence  of  lien 1038 

title  insurance  or  abstract  company  in  county  where  clerk's  office  is  salaried,  use  of  in  Umi  of 

official  eearchM 385 


service  of  si 
SccorltlM. 

depositing  in  court,  with  whom  deposited 134 

incompetent  persons,  eecurity  to  be  given  by  committee  of  person  or  proper^ 1375 

release  of  inchoate  dower  of  incompetent,  security 1382 

stay  of  proceedings,  security  that  may  be  required 167 

8«ductlon. 

costs  of  course  to  pluntiff 1470 

where  recovery  less  than  fifty  dollsn 1471 

damages  recoverable  by  mother  on  continuance  of  action  after  father's  death 89 

■"          '  n  ot  actions 60 
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abandonment  as  ground 1161 

alimony  and  support,  annulling,  varying  or  modifying  direcstions  as  to  custody,  care,  etc.,  of 

chUdren 1170 

enforcement  of  payment  by  contempt  proceedings 1172 

in  final  judgment 1164 

section  72  of  Civil  Rights  Law  superseded 1172 

support  where  action  brought  by  wife 1170 

aUowance  for  costs  and  expenses  in  action 1160 

complaint,  necessary  allegations  as  to  misconduct (Rules  Civ.  Pr.,  280) 

conduct  by  defendant  making  it  unsafe  and  improper  to  cohabit,  as  ground 1101 

costs,  awarding  in  final  judgment 1173 

execution  for  collection 1173 

pagrment  out  of  sequestered  property 1178 

counsel  fee 1160 

counterclaim,  right  to  interpose 1168 

cruel  and  inhuman  tieatment  as  grounds 1161 

default,  filing  evidence  with  judgment-roll (Rules  Civ.  Pr.,  282) 

judgment  of  course  not  permitted (Rules  Civ.  Pr.,  283) 

proof  of  facts  in  open  court (Rules  Ctv.  Pr.,  282) 

reference  not  permitted (Rules  Civ.  Pr.,  282) 

service  of  copy  of  complaint  with  summons  as  condition  to  judgment 1167 

stating  nature  of  action  in  summons  as  condition  to  judgment 1167 

defenses  in  action  for  separation 1163 

enforcement  of  instalment  of  alimony  or  support  by  contempt  proceedings 1172 

support  and  education  of  children  by  contempt  proceec&ngs 1172 

grounds  for 1161 

hearings  to  be  private,  when (Rules  Civ.  Pr.,  278) 

information  as  to  details  of  action,  when  denied (Rules  Civ.  Pr.,  278) 

judgment,  default  judgment  not  permitted (Rules  Civ.  Pr.,  66) 

of  course  not  permitted (Rules  Civ.  Pr.,  283) 

judgment  of  course  upon  referee's  report,  right  to  take 1174 

rendition  by  court 1174 

revocation 1166 

maintenance  of  wife  and  children,  direction  in  judgment 1164 

right  to  render  judgment  for  without  rendering  judgment  for  separation 1164 

misconduct  of  plaintiff  as  defense 1163 

mortg^e  of  property  of  defendant  to  pay  alimony  and  support 1171 

neglect  or  refusal  to  support  wife,  as  ground 1161 

receiver  of  real  property  of  defendant,  appointment  of 1171 

reference  as  discretionary  with  court 466 

duty  of  referee  to  report  testimony  and  other  proceedings 1174 

new  trial,  duty  of  court  to  appoint  new  referee 4(^ 

not  permitted  where  defendant  defaults (Rules  Civ.  Pr.,  282) 

proof  of  service  of  summons  and  complaint  before  order  made (Rules  Civ.  Pr.,  281) 

referee,  appointment  by  court 466 

refusal  of  referee  toteve,  duty  of  court  to  appoint  new 466 

selection  of  referee  by  court (Rules  Civ.  Pr.,  281) 

residence,  etc.,  required  as  condition  to  maintenance  of  action 1162 

what  constitutes  as  to  wife 1166 

revocation  of  judgment  on  joint  application  of  parties r 1166 

sale  of  real  property  of  defendant  to  pay  alimony  and  maintenance 1171 

security  for  pasrment  of  support  and  education  of  children  and  support  of  wife 1171 

sequestration  of  property  of  defendant  on  failure  to  pay  alimony  and  maintenance 1171 

sunmions,  affidavit  of  service (Rules  Civ.  Pr.,  63) 

where  copy  of  complaint  not  served  or  summons  and  complaint  served  without  State. . .       63 

summons,  examination  in  court  of  person  making  service (Rules  Civ.  Pr.,  63) 

notice  to  be  served  with  summons  where  complaint  not  personally  served. 

(Rules  Civ.  Pr.,  47) 

service  by  publication 232 

support  and  education  of  children 1164 

temporary  alimony 1160 

allowance  for  support  and  education  of  children 1160 

SequeBtration. 

corporation,  district  in  which  motion  must  be  made (Rules  Civ.  Pr.,  178) 

divorce  or  separation,  husband's  property  to  pay  alimony  or  maintenance 1171 

Sorrico  of  process  and  papers.    See  also  Subpoena;  Summons;  Witnesses. 
I.  In  generaL 

after  appearance,  service  upon  attorney 163 

attorney,  right  to  serve  on  where  other  mode  specially  prescribed  by  law 163 

service  on (Rules  Civ.  Pr.,  20) 

upon  after  appearance 163 

71S 
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contempt,  riicbt  to  serve  papen  to  brine  party  into  contempt  on  attorney 163 

default  in  ^pearance,  oeceeaity  for  eervice 163 

of  one  confined  in  jail  for  want  of  bail,  neceaajty  for 163 

manner  of  aervice  of  papers  to  begia  pioceedinsB (RuleaCiv.  Pi.,  21) 

mode  □[  service,  mail,  deposit  in  branch  poetoffioe 164 

Bitenaion  of  time  on  service  by 164 

other  than  lummona  or  proceaa,  generally (Rulca  Civ.  Fr.,  20) 

notice  of  appeal 4U,  431 

service  upon  reepondent 4S2 

officer,  duty  to  deliver  paper  served  on  or  deliveied  to  him  for  priioner 166 

on  attorney  at  bia  office (Rules  Civ.  Pt.,  20) 

party  by  leaving  papen  at  reeideaoe (Rulaa  Civ.  Pr.,  20) 

by  serving  on  clerk  of  court (Rules  Civ.  Pr.,  20) 

through   pooloffice (Rules  Civ.  Ft..  20) 

pleadinsB,  amended  complaint  on  which  order  of  arrest  granted,  neceadty  for  direction  for 

service 834 

partnai^p  ueang  name  oi  deceased  person,  service  on  real  members  of  partnership. . .  223 
prisoner,  duty  of  aheriff  to  permit  personal  service  of  paper  in  action  to  which  prisoner  I* 

party 165 

manner  of  service  on 166 

process,  right  to  serve  on  attorney 183 

service  on  attorney  through  poatoffice (Rules  Civ.  Ft.,  20) 

sheriff,  duty  to  deliver  to  prisoner  paper  served  on  or  delivered  to  him 196 

summons,  ^plicability  of  provisions  for  service  of  pwers  and  notices  to 163 

right  to  serve  on  attorney 103 

time,  extension  of  time  where  service  made  throuEh  poatoffice 104 

noticeof  trial  served  by  mail 164 

11.  Orders  and  (sigiiial  notices. 

affidavits  of  service,  effect  as  presumptive  evidence  where  affiant  not  avail^ile  as  witoSM. .  371 

alteniative  mandamus,  notice  of  application  for 131S 

order 1321 

certiorari  to  review  detenniuation.mamier  of  servio«i^  order 1294 

notice  of  application 1291 

entry  of  judgment  on  appeal,  service  by  mul 161 

injunction  order ." 883 

judgment,  notice  of.motion  to  set  aside 627 


1330 

mandate 102 

peremptory  mandamus,  notice  of  application  for 1319 

prohiUtion,  alternative  order 1346 

supplementary  proceedings,  ordeie  in 79B 

survey,  order  for .* 983 

UI.  Bute  writs. 

certiorari  to  inquire  into  detention,  service  of  final  order  for  discharge 1266 

habeas  corpus  or  certiorari  to  inquire  into  detention 1242 

where  defendant  cannot  be  found  or  cooocals  himself 1242 

habeas  corpus  to  inquire  into  detention,  by  whom  served 1243 

payment  of  fees  in  giving  undoialdng  to  Complete  sonrioe 1243 

servioB  on  Sunday 1242 


it  of  court 1511 


S«TWftl  IlkbUlt?. 

death  of  party  severally  liable  on  contract,  severance  of  action  as  to  representative S5 

joinder  of  persons  sevnally  liable  upon  written  iikstrument 216 

effect  on  rights  of  defendants  so  joined 21fl 

judgment  against  one  or  mora  defendant 474 

severance  of  action  where  judgment  given  against  one  or  more  defendants 474 

SoTsmicaof  actlong. 

Mpy  of  order  and  paper  constitubng  part  of  judgment  roll  as  evidence 475 

costs  where  plaintiff  electa  not  to  continue  after  severance 14SQ 

to  continue  after  severance 1480 
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86T«ranco  of  actions — Continued.   . 

death  of  party  severally  liable  on  contract,  severance  as  to  representative 85 

defendant  severally  liable,  after  judgment  against 474 

judgment  against  one  or  more  defendants  severally  liable,  after 474 

taken  against  i>art  of  defendants  severally  liable,  severance  of  oouise 475 

partial  judgment,  in  favor  of  plaintiff  on  contract  or  judgment,  after. .  (Rules  Civ.  Pr.,  114) 

partition,  when  partial  partition  directed 1025 

sheriff  on  liability  arising  out  of  levy  of  execution  where  indemnity  rdatee  to  part  of  property . .  702 

when  actions  may  be  severed,  generally 96 

Sham. 

answer  or  reply,  treating  pleading  as  nullity  or  allowing  new  pleading. .  (Rules  Civ.  Pr.,  104) 

mandamus,  striking  out  petition  or  return 1329 

striking  sham  matter  from  pleading (Rules  Civ.  Pr.,  103) 

Sheriff.    See  also  particular  titles. 
I.  Custody  of  jails  and  prisoners. 

civil  arrest,  duty  to  keep  prisoner  in  custody 840 

II.  Powers  and  duties. 

accounting  for  money  collected  under  executions  against  earnings  or  income 085 

actions  in  aid  of  attachment 922 

arrest,  duty  to  file  papers  after  making  arrest 864 

manner  of  executing  order  for  civil 840 

pasrment  into  court  of  money  deposited  in  lieu  of  bail 867 

assistance  in  execution  of  writ  of  habeas  corpus  or  certiorari  to  inquire  into  detention 

where  warrant  of  attachment  or  precept  issued 1250 

attachment,  duties  of  sheriff  generally « 912 

duty  as  to  keeping  property  attached  or  proceeds 940 

duty  to  make  inventory 921 

executing 912 

after  expiration  of  tenn  of  office 912 

levy  of  warrant  after  expiration  of  term 912 

responsibility  for  sufficiency  of  sureties  given  on  undertaking  for  discharge 956 

retention  of  property  till  sureties  given  on  undertaking  for  discharge  justify 956 

substitution  of  indemnitors  as  defendants  in  actions  against  sheriff 967 

bail,  duty  of  sheriff  on  surrender  of  defendant  in  exoneration 866 

rights  and  liabilities  when  chargeable  as 869 

certificate  of  sale  of  real  property  on  execution,  pajrment  of  fees  for  recording  and  indexing  717 

civil  arrest,  manner  of  executing  otder 840 

daim  of  title  by  third  person,  trial,  sheriff  as  presiding  officer 103 

to  property  seised  under  mandate,  trial 103 

collection  of  debts,  etc.,  attached 922 

conveyance  of  real  property  on  disobedience  of  party  to  judgment  directing  conveyance. . .  979 
death  of  sheriff  after  sale  under  execution,  duty  of  ^mder  sheriff  or  successor  to  receive 

money  to  redeem  property 752 

to  execute  conveyance 752 

execution  against  defendant  who  has  been  arrested,  duty  of  ^eriff  as  to  enforcing  for  pur- 
pose of  charging  bail 872 

endorsement  of  time  of  receipt 637 

retiim  of  satisfied 536 

to  charge  bail,  duty  as  to  enforcing 872 

when  directed  to 636 

exhibiting  to  creditor  prior  to  sale  property  levied  on 695 

judgment  creditor's  action  in  aid  of  attachment 922 

duty  to  deliver  certificate  required  where  judgment  satisfied  by  deposit  with  county 

clerk 530 

mandates,  delivery  of  copy  to  person  served 102 

duty  to  execute  and  make  return 102 

duty  to  give  written  receipt  for 102 

manner  of  execution 102 

return,  when  may  be  made  by  mail 102 

oaths  and  affirmation,  administering  to  witnesses  attending  before  sheriff's  jury 103 

presiding  officer  on  trial  of  claim  of  title 103 

prisoner,  duty  to  permit  personal  service  of  paper  on  in  action  to  which  prisoner  is  party. . .  165 

proof  of  service  of  summons,  duty  to  make 220 

purchase  at  execution  sale,  validity  of 663 

receipt,  duty  to  give  for  mandate 102 

redemption  of  real  property,  papers  required  to  be  kept  at  office  during  period  of  re- 
demption    745 

replevin,  service  of  notice  of  justification  of  sureties 1102 

to  reduce  to  possession  personal  property  attached. 922 

return  of  satisfied  execution 536 

sale  and  conveyance  of  real  property  pursuant  to  judgment 506 

service  of  papers  on  prisoner,  duty  to  permit 165 

mode 166 

717 
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II.  Powers  and  duties-— Continued. 

subpoena,  power  to  issue  in  proceedings  to  try  claim  of  title  by  third  person 103 

summons,  service  of 220 

supplementary  proceedings,  duty  where  money  or  property  of  debtor  delivered  to  him 

without  execution 794 

service  of  warrant  of  arrest 799 

taking  and  depositing  or  delivering  personal  property  on  refusal  of  party  to  do  so 979 

time  within  which  papers  served  on  him  for  prisoner  must  be  delivered 166 

under-sheriff,  enforcement  of  execution  upon  death  or  disqualification  of  sheriff 639 

undertaking  to  be  given  to  on  service  of  heabeas  corpus  to  inqidre  into  detention 1243 

custody  of  prisoner  arrested  under  federal  prooess (Prison  L.,  |  22) 

liability  for  permitting  prisoner  confined  for  oontonpt  to  leave  jail. . . .  (Prison  L.,  1 361) 

III.  Penalty  and  liability  for  misconduct. 

attachment,  disobedience  of  order  requiring  return  of  inventory  as  contempt 947 

bail,  liability  where  defendant  escapes  or  is  rescued  or  bail  fails  to  justify 861 

exoneration  from  liability  for  arrest  on  justification  of  bail 855 

irregularity  in  execution,  sale  of  real  property 714 

mandates,  liability  for  failure  to  execute  and  make  return 102 

liabilities  for  willfully  neglecting  to  execute  mandate  in  special  proceedings 102 

money  deposited  in  lieu  of  bail  or  imdertaking,  liabiliy  for  failure  to  pay  into  court 857 

paper  served  on  or  delivered  to  sheriff  for  prisoner,  liability  for  failure  or  neglect  to  deliver 

same  to  prisoner 166 

repleinn,  wrong  delivery  of  chattel  taken  in 1106 

sureties  on  undertakings  in  replevin,  responsibility  for  sufficiency 1105 

rV    Actions  against. 

bail,  judgment  for  liability  as,  prosecution  of  official  bond 862 

on  return  of  execution  unsatisfied  on  judgment  upon  liability  as 862 

consent  of  indemnitors  to  be  substituted  for  sheriff  as  defendant 700 

costs,  effect  of  order  substituting  indemnitors 704 

limitation  of  actions  for  escape  of  civil  prisoner 51 

non-payment  of  money  collected  on  execution 49 

official  act  or  omission 51 

new  actions  after  discontinuance  or  dismissal  of  complaint 704 

notice  of  application  for  substitution  of  indemnitors  as  defendants 700 

commencement  of  action  to  indemnitors  as  condition  precedent  to  action  by  sheriff 

against  indemnitors 705 

preference  in  trial  of  action  against  sheriff  in  official  capacity 138 

by  sheriff  on  bond  or  undertaking 138 

severance  where  indemnity  relates  to  part  of  property  and  substitution  of  indenmitors  as 

to  that  part 702 

striking  out  name  of  sheriff  as  defendant  where  joined  with  all  indemnitors 703 

substituting  indemnitora,  effect  of  order 704 

substitution  of  indemnitors  as  defendants,  terms  on  granting  order 701 

in  action  against  arising  out  of  levy  of  execution 699 

substitution  of  omitted  indemnitors  in  place  of  sheriff,  application  for 703 

terms  on  granting  order  substituting  indemnitors  as  parties 701 

V.  fees. 

certificate  required  where  judgment  satisfied  by  deposit  with  county  clerk 530 

collection  of  fees  on  execution  against  property,  manner  of 1559 

habeas  corpus  to  inquire  into  detention,  pasrment  of  fees  to  complete  service 1243 

including  in  bill  of  costs  fees  for  receiving  and  returning  execution 1518 

replevin,  taxation  and  payment  of  fees  and  expenses 1101 

taxation  of  fees  on  demand  of  person  liable  to  pay 1565 

Sheriff's  Jury.    See  also  Attachment;  Replevin. 

attachment,  jury  to  try  claim  of  third  person  as  discretionary  with  sheriff 924 

claims  of  tldrd  person  to  property  seiseid  on  execution,  finding  of  jury  against  claimant  as  bar 

to  action  to  recover  property  or  damages 698 

finding  of  value  and  damages 697 

how  jury  formed 103 

relinquishing  levy  on  finding  of  jury  that  property  belongs  to  the  claimant 697 

undertaking  by  judgment  creditor 697 

fees  deposited  with  sheriff,  return  of  balance 104 

of  sheriff  and  jurors,  right  of  sheriff  to  demand  deposit  before  notifying  jurors 104 

incompetent  person,  commissioners  administering  oath  to  jiirors 1367 

compensation  of  jurors 1369 

inquisition  before  oonmiissionerB  for  appointment  of  committee 1365 

summoning,  »i«p*nAlling  and  compelling  attendance  of  jurors 1366 

juror's  fees  on  trial  of  claim  to  personal  property,  amount  and  by  whom  paid 1543 

oaths,  power  of  sheriff  to  administer  oaths  to  witness 103 

qualification  of  jurors  for  trial  of  claim  of  title  by  third  party 103 

trial  of  claim  of  third  person  to  property  seised  under  execution 696 

wiineasea,  by  whom  oath  administered 108 

918 
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Slander. 

costs  of  course  to  plaintiff 1470 

where  recovery  less  than  fifty  dollars 1471 

damat^,  necessity  for  aQeging  special  damages  in  action  for  slander  of  woman 

(Rules  Civ.  Pr..  )97) 

proving  special  damages  in  action  for  slander  of  woman (Rules  Civ.  Pr.,  97) 

joinder  of  several  causes  of  action  for 258 

limitation  of  actions 50 

Tpitigitting  circimistances,  right  to  prove  where  defendant  attempts  to  justify 338 

pleading  application  of  defamatory  matter,  manner (Rules  CTiv.  Pr.,  96) 

preference  in  trial  of  action 138 

as  personal  injury (Gen.  d^nst.  L.,  f  37-a) 

Special  guardiaxis.   See  Guardians. 

Special  Jury.   See  Juiy  and  Jurors. 

Special  proceedings.   See  also  Particular  Titles. 

I.  Ingenexal. 
abatement  by  change  of  time  or  place  of  holding  court 92 

failure  or  adjournment  of  term  of  court 92 

'"action  "  as  including  special  proceeding  for  purposes  of  limitation  of  action 10 

a£Bdavit  as  including  verified  petition  or  answer 7 

amendment  to  grant  proper  remedy  on  facts  pleaded Ill 

derk  with  whom  return  or  other  paper  in  special  proceeding  must  be  filed 101 

commencement  for  purposes  of  application  of  Civil  Practice  Act ^568 

continuance  of  proceedings  on  death,  removal  or  disability  of  officer  before  whom  instituted  93 

costs,  application  of  provision  as  to  security  for  costs 1531 

in  proceedings  instituted  in  court  of  record 1492 

party  recovering  as  judgment  creditor  for  purpose  of  supplementary  proceedings 773 

payment  of  costs  awarded  against  people,  special  proceedings  brought  by  public 

officer 1532 

death,  disqualification,  etc.,  of  officer  before  whom  instituted^  contijiuance  in  adjoining 

county 93 

definition 5 

depositions  in . ; 308 

within  state  for  use  without .* 310 

filing  return  or  other  paper  where  disposition  not  prescribed  by  law 101 

limitation  of  actions,  "action  "  asinduding  special  proceeding 10 

mistakes,  omission,  defects,  and  irregularities,  correcting  or  supplsring 105 

disregarding  non-prejudicial 105 

Older,  with  whom  entered 101 

parties  to  how  designated 191 

power  of  officer  before  whom  continued 94 

"proceeding  "  as  included  in  term (Rules  Civ.  Pr.,  9) 

recovery  of  real  property  where  not  ezpressely  allowed  by  law 989 

referee's  fees,  agreement 1545 

relief  appropriate  to  facts  pleaded,  granting Ill 

return  or  other  paper,  with  whom  filed  where  disposition  not  prescribed  by  law 101 

security  for  costs 1531 

"special  proceeding  "  as  referring  to  civil  proceeding 7 

stay,  by  whom  and  terms  upon  which  granted 167 

of  proceedings,  length  on  ez-parte  application  to  judge  out  of  court 169 

I                                             supplementary  proceedings  as 774 

I                                             trial  elsewhere  than  at  court  house,  right  to  stipulate  for 437 

I  definition (Gen.  Const.  L.,  S  46-a) 

II.  0>ntinuance  before  substituted  officer  at  different  time  and  place. 

'                                             adjourned  day  as  day  specified  in  the  original  notice 94 

^                                               notice  of  substitution  and  time  and  place  for  taking 94 

!                                             parties  on  whom  notice  of  substitution  and  time  and  place  for  hearing  must  be  served. .  94 

power  of  officer 94 

III.  Appeals. 

costs  on  appeal  taken  to  court  of  record 1492 

enforcement  of  affirmed  or  modified  final  order 633 

Intermediate  order,  review  on  appeal  from  final  order 580 

limitation  of  time  to  appeal  to  appellate  division  from  final  order 632 

orders  that  are  appealable  to  appellate  division 631 

'                                              perfecting  appeal 634 

practice  on  appeal  from  order  in  special  proceedings 634 

I                                              service  of  copy  of  final  order  with  written  notice  of  entry  as  condition  to  right  to  appeal  632 

staying  executions  of  order  appealed  from 634 
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Special  Tann^  ^ 

hearing  of  contested  motions  at  special  tenn  held  at  time,  place  with  trial  term  prohibited  in 
certain  instances ; . .  .• (Rules  Civ.  Pr.,  63) 

new  trial,  hearing  before  same  judge,  necessity  for 552 

when  motion  for  must  be  made  at  special  term 552 

power  of  justice  of  supreme  court  to  hold  in  any  county 65 

trial  at  adjourned  tenn  at  chambers  of  actions  on  calendar 438 

Special  verdict.   See  Trial. 
Specific  perforxxiance. 

cancellation  of  notice  of  pendency  of  action  where  undertaking  not  given  to  suspend'sale  after 

refusal  to  grant 686 

contract  relating  to  real  property,  jurisdiction  of  county  court 67 

trial,  place  of 183 

enforcement  of  judgment 505 

in  action  against  debtor  to  reach  interest  in  land  contract 1102 

"     inoomi>etent  person,  contract  executed  by  ancestor 1384 

prior  to  incompetency 1384 

infant  or  incompetent  person,  action  to  compel  conveyance 1385, 1386, 1387 

suspension  of  sale  of  real  property  on  appeal  from  refusal  to  grant  specific  periormance 586 

trial,  place  of 183 

undertaking  required  to  prevent  owner  from  selling  real  property  on  appeal  from  refusal  to 

grant '    586 

State. 

I.  In  general. 

actions  brought  in  behalf  of  people,  bringing  in  name  of  people 1202 

actions  by  attorney  general  for  unlawful  exercise  of  corporate  right 1217 

appeal  by,  necessity  for  security 570 

arrest  in  action  to  recover  funds  wrongfully  obtained  or  converted 826 

attachment  of  bonds  of 916 

in  action  for  funds 904 

bringing  action  in  name  of  people  where  brought  in  behalf  of 1202 

consolidation  of  action  on  same  mortgage  or  other  contract  against  several  defendants ....  1205 

damages  recoverable  by  rightful  holder  of  office  against  usurper 1214 

dismissal  of  complaint  for  failure  to  make  necessary  allegatioxus  in  action  affecting  real 

property  in  which  people  made  defendant 259 

execution,  right  to  issue  against 659 

foreclosure  of  mortgage  on  real  property,  state  as  defendant 1079 

form  of  judgment  against  people  in  actiohs  in  their  behalf 1207 

injunction  to  restrain  state  officer  or  board  from  performing  statutory  duty,  by  whom 

granted 879 

joinder  of  several  causes  of  action  on  contract  against  the  same  defendant 1204 

limitation  of  actions  by  grantee  of  state  for  recovery  of  real  property 32 

for  penalty  or  forfeiture  given  to  person  aggrieved  and  to  state 49 

for  recovery  of  real  property 31 

other  than  for  recovery  of  real  property,  application  of  prescribed  limitation 54 

to  recover  statutory  forfeiture  or  penalty 50 

lost  negotiable  instrument,  necessity  for  undertaking  in  action  on 333 

nature  of  proceedings  in  action  in  behalf  of  people 1206 

office  or  franchise,  action  against  several  persons  to  try  claim  to  same 1209 

partition,  as  party  defendant  in 1020 

lien  of  judgment  when  affecting  title  of  people  based  on  tax  deed 1020 

people  as  defendant  in  actions  affecting  real  estate  subject  to  lien  under  transfer  tax  act  214 

preferences  in  the  trial  of  action  by  or  against 138 

real  property,  action  in  which  people  made  defendant,  necessary  allegations 259 

relator,  joinder  in  action  brought  by  attorney  general  on  relation  as  plaintiff 1203 

security  by  relator  to  indemnify  state  against  costs  and  expenses 155 

for  provisional  remedies,  necessity  for 162 

on  appeal  by,  necessity  for 570 

summons,  on  whom  served  where  state  is  party  defendant 221 

personal  service  where  state  party  defendant,  how  made 221 

service  on  deputy  attorney  general  at  office  of  attorney  general  as  equivalent  to  per- 
sonal service  on  attorney  general   221 

undertaking,  necessity  for  in  action  on  lost  negotiable  instrument 333 

verification  of  pleadings  in  actions  by  or  against (Rules  Civ.  Pr.,  99) 

II.  Action  to  recover  public  funds. 

action  by  people  founded  upon  spoliation  or  other  misappropriation  of  public  property  of 

state  or  other  governmental  interest 1222 

application  by  municipality,  etc.,  for  ciutody  or  disposition  of  proceeds 1228 

attorney-general,  duty  to  bring  action 1229 

bringing  action  in  name  of  people 1202 

in  parties  to  another  action  and  staying  proceedings  therein 1223 

costs  of  course  to  plaintiff 1470 
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II.  Action  to  recover  public  funds— Contiiiued. 

disposition  of  proceeds 1228 

of  action  brought  in  state  courts,  direction  for 1227 

existence  of  right  of  action  in  other  public  authority,  effect  on  state's  right 1222 

foreign  court,  right  to  maintain  actions  in 1224 

governor,  direction  to  attomey*general  to  bring 1229 

limitation  of  action -^ 1226 

service  of  notice  of  application  for  custody  and  petition  on  attorney-general 1228 

staying  other  domestic  actions  and  bringing  in  parties 1223 

title  to  money,  etc.,  and  damages,  vesting  of  title  in  state  and  commencement  of  action . . .  1225 
vacating  order  or  interlocutory  judgment  in  action  brought  by  public  authority  other  than 

people.' 1223 

vesting  of  cause  of  action  and  title  to  money,  etc.,  in  state 1225 

III.  Usuxpation  of  c^ee  or  franchise. 

action  against  usurpers 1208 

arrest  of  incumbent 1212 

assumption  of  office  by  person  found  entitled 1213 

complaint  in  action,  stating  name  of  person  entitled 1211 

delivery  of  books  and  papers  to  person  found  entitled 1213 

final  judgment  in  action 1215,  1216 

fine  in  action  for • •. 1216 

judgment  where  name  of  person  entitled  stated 1211 

jury  trial  of  right  in  action  for  unlawful  exercise  of  corporate  powers 1221 

usurpation  of  office  or  franchise s 1221 

unlawful  exercise  of  corporate  right;  final  judgment  restraining  defendant 1218 

immunity  of  witness  in  actions  for 1219 

temporary  injunction 1218 

IV.  Costs. 

consolidation  of  action  against  several  defendants 1205 

judgment  for  against  people 1207 

municipality,  etc.,  action  or  special  proceedings  for  benefit  of 1496 

pajrment  of  costs  where  action  or  special  proceeding  brought  by  public  officer 1494 . 

plaintiff  of  course  on  recovery  in  action  in  whidi  people  are  party 1470 

recovery  in  actions  for  fine  or  penalty  of  lees  than  fifty  dollars 1471 

relation  of  private  persons,  action  by  state  on 1495 

State  comptroller. 

certified  extract  from  books  of  record  in  office  as  evidence 390 

extracts  trom  books  and  records,  requisites  of 390 

State  institution. 

appointment  of  committee  for  incompetent,  confined  in.    See  Incompetent  Persons. 
State  writs.    See  Certiorari;  Habeas  Corpus. 
Statute  of  limitations.    See  Limitation  of  Actions. 

Statutes. 

colonial  statutes,  proof  of 381 

foreign  statutes,  application  of  statute  of  limitations  to  action  against  non-resident 55 

proof 391 

"law"  as  signifying  statutes 7 

limitation  of  actions,  necessity  for  pleading  statute '. 30 

private  statute,  how  pleaded (Rules  Civ.  Pr.,  98) 

proof  of  state  statutes 380 

Statutory  liability. 

limitation  of  action 48 


I  Stay  of  proceedings.    See  also  Appeals  and  particular  titles. 


after  verdict,  report  or  decision,  action  other  than  in  county  court,  by  whom  granted 130 

appeal  by  state  or  officer  or  Board  of  Supervisors,  necessity  for  security 570 

to  appellate  division 614 

power  of  court  to  grant 613 

to  court  of  appeals,  form  of  undertaking  where  appeal  from  judgment  or  order  of  affirm- 
ance    599 

judgment  for  chattel 596 

judgment  or  order  directing  execution  of  conveyance  or  other  instrument 597 

stay  of  execution  on  judgment  for  delivery  of  property 595 

undertaking  required '. .- 594 

arbitration,  time  of  stay  of  execution  of,  or  remedy  upon  award  as  part  of  time  limited  for 

commencement  of  action 25 

certiorari  to  review,  stay  by  appeal  to  court  of  appeals,  effect  on  proceedings  below 1309 

stay  on 1295 
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county  court  proceediuga.  uecessity  foTDoticeon  applioation  to  (nuntyjudce  of  anothet  county  130 

juaticB  of  supreme  court 130 

depodt  of  motley  ae  aecuiity  to  stay  proceedinv  after  trial  and  before  iudgment  by  iojunolioii.  685 

depoaition,  Dotice  to  vacate  or  modify  as 291 

execution,  when  prepaistion  or  settleinent  not  to  act  hh (Ru)m  CiT.  Pr.,  203] 

leave  to  appeal  to  court  of  appeals,  pending  application  and  hearing 601 

lensth  of  stay  made  by  judge  out  of  court  on  ei-parte  application 160 

lien  of  judgment,  period  of  stay  as  port  of  time  of  lien 615 

requiaite  of  order  miBpendioe  lien  on  appeal , 516 

suspension  where  proceeding  stayed  on  appeal 516 

limitation  of  actions,  period  oommenoemeDt  lA  action  stayed  as  part  of  time 24 

mandamus,  pending  appeal  from  order 1337 

where  order  granted  by  appellate  divisioQ 1330 

money  judgment  on  appeal  to  appellate  division,  necessity  for  seouri^  wbere  stay  ba  laore 

than  thirty  days 614 

notice  of  application 167 

payment  over  of  money  deposited,  undertaking  required S67 

of  costs  on  in teriocutocy  judgment  on  issue  of  law 14S3 

probihition ^ 1354,  1355 

public  funds,  actions  by  public  authority  other  than  state  to  recover,  stay  of  proceedings  in  ac- 
tion by  state , 1223 

reference,  time  of  atay  of  execution  of  or  remedy  upon  award  M  part  of  time  limited  for  coin- 


removal  of  action  from  oounty  oourt  to  supreme  oourt.  by  whom  stay  granted 

for  incapacity  of  county  judge,  stay  of  prooeedinia  to  permit  application  to  be  made 

security  required  on  stay  after  judgment 

that  may  be  required 

suspending  effect  of  annuUment  of  waciant  of  attachment  by  judgment  in  fav<x  of  defendaat .  . 

terms  upon  which  granted 

trial,  effect  of  order  staying  proceeding  aerved  leas  tlian  ten  days  before  tiegioaiog  of  term. 

(Rules  Civ.  Pr.,  156) 
undertaldng  generally  where  injunction  granted,  form  and  contents 

on  stay  by  injunction  after  trial  and  before  judgment,  form  and  terms . 

terms  of 

waiver  of  stay  arising  from  n( 


8t«nogn4>ber8. 

fees  for  oopy  of  te«timODy  and  other  prooeedingt  in  action  in  court  of  record 1544 

testimoDy  given  on  former  trial  of  same  action,  proof  by  Btenographie  note* 348 

when  notes  treated  as  minutes  of  judge  on  motion  for  new  tri^ (Boles  Civ.  Pr.,  223) 

St^ulfttlons. 

necessity  that  oral  agreement  between  parties  or  counsel  be  in  writing  or  in  form  of  order  duly 

entered (Rules  Civ.  Pr.,  4) 

oral  stipulation  between  counsel  in  open  court,  tight  to  malte (Rules  Civ.  Pi..  4) 

ri^t  of  parties  to  stipulate  in  writing  for  taidng  of  deposition  of  witneM 298 

StOCkboldon.   See  also  Corporations. 

banking  corporation,  testimony  of  stockholder  as  to  pereonal  transaction,  etc.,  with  deoeased 

person  or  lunatic 347 

:^  in  action  by  or  against  corporation . . 


limitation  of  action  against  stockholder  of  moneyed  corporation  or  bank  U 
forfeiture  or  enforcement  of  common  law  or  statutory  liability 


it  where  made  for  detay 244 

Struck  JUIT-    Bee  Jury  and  Juron. 

Submiulon  of  controronj. 

acknowledgment  of  submission S46 

addition^  statement,  permission  to  file 548 

affidavit  to  aooompany  case 546 

appellate  division,  trial  before  in  action  in  supreme  coart 548 

arrest,  injunction,  attachment,  right  to  grant  in  action 548 

clerk  with  whom  papers  filed 547 

controversy  sa  action  after  filing  of  p^)ers 647 

cost* 648 

dit"'— '  of  submission  where  facts  insufficient 548 

filing  papers 547 

judgment^nll,  what  constitutes 54S 

manner  of  submitting  on  agreed  statement  of  facta 546 
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Submiflsion  of  controreny — Continued. 

papers,  by  whom  furnished (Rules  Civ.  Pr.,  234) 

pvesentation  of  sufamisaiont  what  constitutes 547 

proceedings  subsequent  to  submission 548 

trial 548 

Subpoenas. 

L  In  general. 

application  of  statutes  to  persons  required  to  attend  by  terms  of  judgment 409 

arbitrators,  to  attend  before 1453 

definition 403 

deposition  to  be  used  without  state,  on 311 

hospital  physician  or  nurse,  manner  of  service  where  deposition  taken. in  personal  injury 

action 354 

Justices  of  the  peace,  applicability  of  general  provisions  to 407 

order  for  subpoena  to  hospital  physician  or  nurse  in  personal  injury  action,  necessity  where 

deposition  taken 354 

service,  manner  of 404 

subpoena  issued  out  of  city  Court  of  Utica 5-a 

n.  By  whom  issued. 

arbitrators 406 

board  or  committee 406 

deposition,  subpoena  compelling  attendance  of  witness  to  obtain  testimony  for  use  wi^out 

state (Rules  Civ.  Pr..  136) 

to  witness  to  attend  for  examination 299 

power  of  court  of  record 63 

referee 406, 469 

sheriff  on  trial  of  claim  of  title  by  third  person 103 

III.  In  proceedings  other  than  actions. 

compelling  attendance  of  witness  after  disobedience 406 

contempt  for  refusal  to  be  examined 406 

damages  and  penalty  for  disobedience 406 

disobedience  of,  liability  and  penalty  for 406 

issuance  of 406 

judge,  power  to  issue  in  proceedings  other  than  action 406 

rV.  Duces  tecum. 

account,  production  of  book  of 411 

books  and  papers  of  corporation 413 

of  account,  production  of 411 

relief  from  production  of 411 

corporations,  books  and  papers  of 413 

necessity  for  personal  attendance  of  officer  to  whom  subpoena  directed 414 

production  of  books  by  subordinate  officer  as  compliance 414 

to  whom  directed 413 

fees  of  county  clerks  of  greater  New  York  and  Westchester  county  for  producing  papers, 

ete.,  under 1557 

hospital,  books  and  records  of,  transcript  as  compliance  with  subpoena  to  produce 412 

inspection  on  obtaining  relief  from  production  of  book  of  account 411 

library  associations,  by  whom  subpoena  issued  and  notice (Rtdes  Civ.  Pr.,  162) 

order  relieving  from  production  of  book  of  account,  who  may  make 411 

personal  attendance  of  public  officer  or  officer  of  corporation,  necessity  for 414 

production  of  books,  etc.,  by  library  association,  puUic  departments  and  officers,  by  whom 

issued  and  notice (Rules  Civ.  Pr.,  162) 

public  departments  and  officers,  by  whom  issued  and  notice (Rules  Civ.  Pr.,  162) 

public  officer,  necessity  for  personal  attendance 414 

production  by  subordinate  officer  of  books  and  papers  as  compliance 414 

records  in  register's  office.  New  York  and  Kings  County,  removal  on 410 

removal  on 410 

referee,  power  to  issue 469 

relief  from  production  of  book  of  account 411 

service,  manner  of 404 

time  of 411 

stipulation,  liability  of  party  refusing  to  stipulate  to  produce  books. . .  (Rules  Civ.  Pr.,  162) 
or  copy  in  lieu  of  production  of  books  and  papers  by  library  association,  public  de- 
partments and  officers (Rules  Civ.  Pr.,  162) 

subordinate  officer  or  employee  of  corporation,  production  of  books  or  paper  by  as  com- 
pliance    414 

to  public  officer,  production  of  books  by  as  compliance 414 

time  of  service 411 

V.  Disobedience. 

as  contempt 405 

by  party,  striking  out  pleading  for 405 

compiling  attendance  of  witness  after 406 

damages  recoverable  for  disobedience  of 406 

depositions,  subpoena  to  witness  to  attend  for  examination 299 

m 
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Subpoonu— Contlnu«d. 

V.  Disobedienoe — CoDtmuMJ. 

lubiUty  for 409 

of  witness  (or  damsces  EUrtiUDed  by  party  agsrievcd 405 

peiwlty  [or 406 

Btriking  out  pleading  for  diaobedience  by  party 40S 

SubBCriptton. 

papetaisBiKd  by  attorney,  neoeanty  that  attorney  tubsoribe (Role*  Civ.  Pr.,  11) 

writs  and  proceea (Rule*  Cir.  Pr.,  13) 


y  proe««dlii(i  to  diapouMs. 
I.  lo  general. 

emeTgency.  when  summary  prooeedinoa  cannot  be  maintained  t< 

rights  in  caaea  not  provided  [or.  stay 

special  statutory  provimona  not  affected 144G 

II.  Who  may  be  removed. 

employee  after  termination  of  emplojiment 1410 

notice  by  neighbor,  to  owner  of  bawi^-boiue  to  begin  prooeedingt  agauwt  tenant 1417 

to  Quit,  when  required 141S 

partita 1411. 

petBona  forcibly  entering  or  detaining 1412 

public  emergency,  when  proceedings  cannot  be  maintained  during 1410 

recovery  of  possession  of  property  sold  under  foreoloeore 1411 

which  is  farmed  on  sbaree 1411 

tenant 1410 

tenants  and  occupants  from  property  sold  on  execution 1411 

Hi.  PeUtion. 

by  whom  made 14U 

contents J416 

petition  by  noghbor  for  summary  removal  of  tenant  of  bawdy-house. .- 1417 

public  emergency,  petition  to  remove  tenant  during 1410 

to  whom  made 1413 

verification 141& 

IV.  Precept. 

contents ; 141£ 

how  aerved 1421 

issuance  of  precept  from  New  York  Municipal  Court 1420 

person  receiving  copy  of  precept  must  deliver  same  to  penon  to  whom  direoted 142!^ 

proof  of  aervice 1424 

service  on  landlord  oi  bawdy-bouse 1423 

when  returnable 141t 

V.  Answer. 

counterclaim  and  defenses 1421 

manner  of  answering  and  contents 142S 

VI.  Trial. 

adjournment 142S 

coats,  amount,  and  how  collected 1431 

not  exceeding  t50  and  diabuisements  may  be  allowed  In  case  <d  fortibla  entty  or 

detainer 14S1 

demand  for  jury  trial I42S 

elocution  for  coeta 1431 

final  order  against  occupant  of  bawdy.4louse 1430 

upon  trial 1430 

issues  upon  forcible  entry  or  detainer 1420 

New  York  city,  in  Municipal  Court  where  justiee  was  uaaide  to  hear  oaas. 142C 

proceedings  on  disagreement  of  jury 1428 

proof  required  to  remove  objectionable  tenant 1410 

Bummoning  and  impanelling  jury 1428 

transfer  of  cause  for  trial  in  Municipal  Court  of  New  Yorii 1427 

trial  of  issues 1428 

VII.    Warrant  to  twnove. 

action  for  accrued  rent  not  affected  by  warrant 1434 

breach,  when  namuit  canc^od 1434 

delivery  ol  undertaking  for  payment  of  arrears  and  costs 1436 

execution  of  warrant 1433 

occupant  of  bawdy-house,  issuance  of  warrant 1432 

Stay  against  insolvent  or  bankrupt  on  undertaldog  for  pttyment  of  tmt .\ .  1436 

against  person  continuing  in  possession  after  sale  OB  axecution 1436 

and  vacation  of  warrant  issued  upon  default 1447 

on  payment  of  arrears  and  casta 143fi 


~1— *- 
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VII.  Warrant  to  remove — Continued. 

stay  on  undertaking  to  pay  arrean  and  coats 1436 

undertaking,  disposition  of 1436 

vacating  and  setting  aside  warrant  issued  upon  default 1447 

warrant  to  dispossess  defendant,  issuance 1432 

Vm.  Redemption. 

by  lessee 1437 

creditor's  lessee 1438 

effect  of  redemption  upon  lease 1439 

hearing  on  order  to  show  cause  on  redemption 1440 

person  redeeming  assumes  liability  of  lessee 1440 

petition  and  order  to  show  cause  on  redemption 1440 

subject  to  lease  by  petitioner 1439 

IX.  Judgment. 

right  to  give  where  counterclaim  or  equitable  defense  interposed 1425 

X.  Appeal. 

action  for  damages  on  reversal  of  final  order 1444 

appeal  to  court  of  appeals  only  permitted  by  leave  of  appellate  division 1442 

efifect  of  appeal  limited  to  certain  cases 1442 

from  final  order 1441 

proceedings ''to  be  stayed  only  as  expressly  allowed  or  by  injunction  in  action  against 

petitioner 1446 

restitution  ilpon  reversal  of  final  order 1444 

stay  of  proceedings,  deposit  of  money  in  lieu  of  undertaking 1443 

on  appeal  from  judgment  for  rent 574 

undertaking  to  stay  proceedings,  granting  order  without  notice 1443 

increasing  security 1443 

undertaking  to  stay  warrant  pending  appeal 1443 

Summons. 

I.  In  general. 

abandonment  by  order  of  court  on  fa'ilure  to  file 100 

amendment,  power  of  referee  to  allow 469 

answer  as  equivalent  to  summons  when  served  on  new  parties  set  up  in  counterclaim 271 

commencement  of  civil  action  by 218 

countermanding  in  action  by  common  informer  for  penalty  or  forfeiture 222 

delivery  to  sheriff  as  equivalent  to  commencement  of  action  for  purposes  of  limitation  of 

actions 17 

failiire  to  file  on  notice  from  adverse  party,  effect 100 

serve  on  defendant  necessary  for  determination,  dismiBflal  of  complaint 180 

fees  of  county  clerks  of  greater  New  York  and  Westchester  county  for  filing  and  entering. . .  1557 

filing 100 

common  informer,  duty  of  officer  to  file  with  certificate  of  service  in  action  by 222 

effect  of  failure  on  notice  from  adverse  party 100 

mandate  of  court 218 

service  of  notice  of  no  personal  claim,  right  of  plaintiff  to  costs  where  defendant  unreason- 
ably defends 1478 

time  within  which  summons  must  be  filed 100 

want  of  sununons,  effect  on  judgment  after  verdict,  report  or  decision 109 

n.  Form  and  requisite. 

amendment  of  summons  in  action  against  partnership  using  name  of  deceased  person  to 

show  name  of  real  defendant 223 

endorsement  by  attorney  of  time  within  which  summons  must  be  served 220 

form  of  summons (Rules  Civ.  Pr.,  45) 

matrimonial  actions,  indorsement  of  nature  of  action  as  condition  to  rendering  default 

judgment 1167 

notice  required  to  be  served  with  sununons  where  complaint  not  personally  served. 

(Rules  Civ.  Pr.,  47) 

name  of  defendant  not  known  in  full,  how  designated 215 

notice  with  summons  demanding  money  judgment,  service  with  summons  where  com- 
plaint not  served (Rules  Civ.  Pr.,  46) 

referee,  power  to  allow  amendment  to 469 

requisites  generally (Rules  Civ.  Pr.,  45) 

rules  respecting  form  and  requisites 218 

subscription (Rules  Civ.  Pr.,  45) 

supplemental  summons,  form  of ^  . .  (Rules  Civ.  Pr.,  48) 

unknown  defendant,  how  designated 215 

m.  Supplemental  summons. 

bringing  in  successor  of  deceased  defendant  on  application  of  plaintiff,  necessity  for  supple- 
mental summons 87 

issuance  to  defendant  brought  in 219 

provisions  relative  to  personal  service  or  substituted  service,  applicability  to  supplemental 

summons 220 
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Simmons — Continuwli 

III.  Supplements]  aummons — CoDtlDued. 
rv.  Who  may  serve. 

common  informer,  aotioa  for  penalty  on  forfeiture  )^ 222 

in  general ZH 

V.  Time  of  servioe. 

attachment,  time  where  wamuit  gnoted  before  terviM MK 

attempt  to  commence  action  in  court  not  of  record IS 

limii.inp  time  by  endoroement  in  which  aervice  muat  be  made 22b 

noticeof  pendency  filed  before,  where ISO 

replevin,  action  by  claimaatagainetdieriff 110& 

sheriff,  nmimona  ddivered  to 220 

•ummona  delivered  to  sheriff  to  stop  running  of  statute  of  UmitAtlMN IT 

VI.  Personal  service. 

applicability  of  providoDt  in  reference  to  service  of  papers  and  nolioas 10S 

attorney  general,  how  made 221 

deeignation  by  resident  of  person  to  receive,  effectof  servioe  on  after  return  of  lendeut.  . . .  227 

domestic  corporation  in  action  in  oounty  court 6ft 

manner  of 226 

foreign  corporation,  manner  of 22t 

guardian  ad  litem  of  non-resident  or  absentee  infant  defendant 221 

inoompetentpersOD,  how  made 22G 

not  judicially  declared  to  be  such,  how  made 22S 

where  committee  adverse  or  unfit 220 

infant,  how  made .- 226 

joint  stock  association  in  action  in  oounty  court* «8 

municipal  corporation,  manner  of 228 

natural  person,  how  made 226 

New  York  City,  manner  of 228 

partnership  using  name  of  deceased  person  who  is  oained  as  defendant 223 

state 221 

voluntary  general  appearance  of  defendant  as  equivalent  to 237 

who  may  make (Rules  Civ.  Pr.,  5S) 

VII.  DeaJgoation  of  person  to  receive. 

1.  Resident. 

consent  of  peraon  designated 2217 

effect  of  service  on  designated  person  after  return  of  resident  to  state 227 

filing 227 

period  during  which  designation  remains  effective 227 

recording 227 

requisite  and  form 227 

revocation 227 

by  death  or  le^  incompetency  of  parties  thereto 227 

filing  and  recording 227 

2.  Foreign  corporations.   See  Section  ISof  General  Corporation  Law. 

death  or  removal  of  person  designated,  upon  whom  summons  served 220 

exemplified  copy  as  evidence  of  execution  and  authority  of  officer 377 

Vill.  Substituted  service. 

asBOdation  having  president  or  treasurer  remdiog  within  state 230 

domestic  corporation 230 

fictitious  name,  designating  defendant  by 21B 

joint  stock  asBociation,  having  pretddent  or  treasurer  residing  within  State 230 

manner  of  making 231 

non-resident,  order,  by  whom  made 230 

order  and  papers  on  which  granted,  filing (Rules  Civ.  Pr.,  40) 

for  substituted  service  on  resident 230 

necessity  for  serving  with  summons 231 

requidt** ■  231 

proof  on  which  order  (or  substituted  service  on  reeideot  made 230 

time  for  making  substituted  service  where  summons  delivered  to  sheriff  to  stop  running  of 

statute  ol  limitations 17 

to  be  made  after  order  granted (Rvtss  Civ.  Pr.,  49) 

when  service  deemed  complete (Rules  Civ.  Pr.,  40) 

IX.  Service  without  state. 

actions  in  which  service  may  be  made  personally  without  state  without  order 235 

costs  for  procuring  order 1504 

judgment  entered  on,  effect  of 483 

manner  of  service  made  in  lieu  of  pubbcation 233 

where  made  without  order 235 

notice  to  be  served  with  summons (Rules  Civ.  Pr..  62) 

in  action  affecting  real  property (Rule*  Civ.  Pt.,  62) 

papers  to  be  filed (Rule*  Civ.  Pr.,  62) 

personal  service  without  state  as  equivalent  to  service  liv  publioation  and  depont  in  post- 
office 233 

publication,  in  lieu  of 233 
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IX.  Service  without  state — Continued. 

time  when  service  complete (Huies  Civ.  Pr.,  61) 

within  which  service  must  be  made  alter  order  granted (Rules  Civ.  Pr.,  51) 

who  may  serve 233 

X.  PubUoation. 

absence  of  defendant 232 

affidavits  and  i>^;>er8  on  which  order  founded 232 

alien  enemy  property  custodian,  service  on  where  defendant  alien  enemy 50 

annulment  of  marriage 232 

attempt  to  commence  actions  before  limitation  expired 232 

concealment  of  defendant  within  state 232 

costs  for  procuring  order 1504 

departure  from  state  to  avoid  service 232 

with  attempt  to  defraud  creditors 232 

divorce 232 

domestic  corporation 232 

foreign  corporation 232 

inability  to  serve  on  designated  person 232 

incompetent  person,  inability  to  complete  service 232 

infant,  inability  to  complete  service 232 

joint  stock  association,  president  and  treasurer  non-residents 232 

newspapers  in  which  publication  may  be  made (Rules  Civ.  Pr.,  50) 

non-resident 232 

notice  to  be  published  with  summons (Rules  Civ.  Pr.,  52) 

in  action  affecting  real  property (Rules  Civ.  Pr.,  52) 

number  of  publications (Rules  Civ.  Pr.,  50) 

order,  by  whom  made 234 

papers  on  which  founded 232 

requisite (Rules  Civ.  Pr.,  50) 

papers  to  be  filed (Rules  Civ.  Pr..  52) 

poetoffioe,  depositing  copy  of  summons,  complaint  and  order  and  notice  required  by  rule 

52  directed  to  defendant (Rules  Civ.  Pr.,  50) 

separation 232 

service  without  state  in  lieu  of 233 

stockholder,  action  to  enforce  liability  of 232 

time  of  commencement  where  notice  of  pendency  filed  before 120 

first  publication  where  summons  delivered  to  sheriff  to  stop  running  of  statute  of 

limitations 17 

time  within  which  first  publication  must  be  made  after  order  granted.   (Rules  Civ.  Pr.,  51) 

title  to  real  or  personal  property,  action  affecting 232 

unincorporated  association,  president  and  treasurer  non-residents 232 

unknown  defendant 232 

vested  or  contingent  interest  in  or  lien  upon  real  or  personal  property,  action  to  enforce, 

regulate,  define  or  limit 232 

action  to  exdude 232 

warrant  of  attachment  levied,  where 232 

when  service  complete (Rules  Civ.  Pr.,  51) 

XI.  Ptoof  of  service. 

admission  of  service (Rules  Civ.  Pr.,  52) 

affidavit  of  service,  requisSte (Rules  Civ.  Pr.,  63) 

where  copy  of  complaint  not  served  or  summons  and  complaint  served  without 

State (Rules  Civ.  Pr.,  53) 

affidavit  to  state  age  of  person  serving (Rtiles  Civ.  Pr.,  53) 

certificate  of  sheriff (Rules  Civ.  Pr.,  53) 

d<^poBit  in  postoffice (Rules  Civ.  Pr.,  53) 

examination  in  court  of  person  making  service  in  matrimonial  actions  (Rules  Civ.  Pr.,  53) 
matripaonial  action,  affidavit  of  service  in (Rules  Civ.  Pr.,  53) 

where  copy  of  complaint  not  served  or  summons  and  complaint  served  out  of  State 

(Rules  Civ.  Pr.,  53) 

penalty  or  forfeiture,  actions  by  common  informer 222 

rules  regulating  proof  of  service (Rules  Civ.  Pr.,  53) 

service  by  publication (Rules  Civ.  Pr.,  53) 

without  State (Rules  Civ.  Pr.,  63) 

certificate  that  person  making  affidavit  was  qualified (Rules  Civ.  Pr.,  53) 

time  and  place  of  service,  stating  in  certificate,  admission  or  affidavit. 

(Rules  Civ.  Pr.,  53) 
XII.  Fees  for  service. 

generally 1558 

Greater  New  York 1558 

Sundaj. 

oertaorari  to  inquire  into  detention,  right  to  issue  writ  on 1235 

habeas  corpus,  right  to  issue  writ  on 1235 

to  inquire  into  detention,  service  of  writ  on 1242 

WS7 
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Superintendent  of  poor.    See  Overseer  of  Poor. 
Supervison,  board  of. 

aets,  regulations,  etc.,  proof 388 

costs  in  action  against  sui>erviBor  where  appeal  might  have  been  taken  to  oommisBioner  of 

education 1497 

to  enforce  decision  of  state  commissioner  of  education 1497 

penalty 1497 

Supplemental  pleadings.   See  Pleadings. 
Supplemental  summons.    See  Summons. 
Supplementary  proceedings. 

I.  In  general. 

appeal  from  order  where  execution  issued  out  of  county  court 774 

application  of  sections  78  and  93  of  civil  practice  act 801 

arrest  of  judgment-debtor  after  order,  facts  that  must  appear 782 

service  of  warrant 799 

classification  of  remedies 773 

(contempt,  by  whom  punished  for 800 

disobedience  of  order  written  or  oral  as 800 

corporation,  appearance  by  and  right  of  court  to  specify  officer  to  appear 790 

how  examined 790 

manner  of  service  of  orders  on t 798 

costs  to  judgment  debtor 804 

creditor 803 

county  in  which  debtor  or  third  person  may  be  compelled  to  appear  for  ezatninatioa . . .  787 

discontinuance 802 

notice  of  application  where  receiver  appointed 802 

dismissal,  notice  of  application  where  receiver  appointed 802 

of  proceedings 802 

disobedience  of  order,  punishment 800 

disposition  of  money  or  property  remaining  in  sheriff's  hands  on  discontinuance  of  proceed- 
ings or  of  surplus 796 

judgment  creditor  as  including  party  to  whom  costs  awarded  in  special  proceedings. . . .  773 

defined 773 

modification  of  order,  by  whom  made 774 

■  nature  of 774 

notice  of  application  for  discontinuance  or  dismisHftl  where  receiver  appointed 802 

order,  manner  of  service 798 

punishment  for  disobedience 800 

pursuing  remedies  simultaneously 773 

review  of  orders,  manner  of 774 

security  required  on  vacating  or  modifsring  injunction  restraining  transfer  or  interference 

with  property 797 

service  of  order  requiring  person  to  attend 798 

subpoena,  punishment  for  disobedience 800 

vacating  order,  by  whom  made 774 

warrant  of  arrest,  service 799 

II.  Before  whom  proceeding  instituted 

in  general 778 

continuance  of  proceedings  before  another  judge  in  certain  cases 801 

judge  before  whom  instituted  where  execution  issued  to  eity  and  county  of  New  York. .  778 

proceeding  instituted 778 

justice  of  supreme  court  not  residing  within  judicial  district,  proceedings  instituted  before.  778 

right  to  institute  before , 778 

municipal  court  of  City  of  New  York,  before  whom  supplementary  proceedings  instituted 

on  judgment  recovered  in 778 

III.  Condition  to  muntenance  of  special  proceedings. 

amount  of  judgment 775 

appearance  of  debtor  in  action 775 

execution,  necessity  that  it  issued  out  of  court  of  record 775 

service  of  summons  personally  or  by  substituted  service 775 

sheriff  to  whom  execution  must  hav^issued 775 

IV.  Injunction. 

restraining  transfer  or  interference  with  debtor's  property 797 

vacating  or  modifying 797 

f,                                    service  of  injunction  order 798 

r  y.  Property  that  may  not  be  reached 

[,                                    earnings  of  judgment  debtor,  right  to  reach  in 777 

L                                   exempt  property,  right  to  reach  in 777 

in  general 777 

joint  property  or  joint  debtor  not  served 776 

trust  property,  ri^t  to  reach  in 777 
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VI.  Reference. 

oath  of  referee,  by  whom  administered 789 

form 789 

return 789 

taking  and  subecribing 789 

waiver 789 

referee,  appointment  to  take  examination 786 

referee's  fees • 1546 

reference  to  take  other  examination,  direotion  to  report  evidenoeor  faots 788 

or  testimony  pending  proceedings 788 

report  of  referee 786 

appointed  to  take  other  examination  or  testimony 788 

VII.  Hearing  and  examination  generally. 

adjournment ■  790 

admissions,  confessions  and  deolarations,  answer  of  witness  as  evidence  against  him  in 

criminal  action . .  r 791 

criminal  action,  useof  answer  as  evidence  against  witness  in 791 

evidence,  duty  of  referee  to  certify  to  judge  with  other  proceedings 786 

examination  before  judge  or  referee 786 

fraud,  that  answer  of  witness  will  tend  to  convict  him  of  fraud  as  excuse  for  not  an- 
swering    791 

judge,  examination  before 786 

place  for  examination 787 

privilege  of  i>arty  or  witness  upon  examination 791 

proceedings  on  examination 790 

witnesses,  examination  under  oath 790 

what  will  not  excuse  witness  from  answering 791 

VIII.  Examination  before  return  of  execution. 

adjournment  of  proceedings  until  return  of  warrant  of  arrest *. . .  782 

arrest  pending  examination 782 

proof  on  which  warrant  may  be  issued 781 

vacating  or  modifying  warrant » 783 

continuance  of  proceedings  until  return  of  warrant  of  arrest 782 

in  general 780 

proof  on  which  order  may  be  granted 780 

undertaking,  committment  in  default  of 784 

debtor  may  be  required  to  give  after  arrest 784 

warrant  of  arrest  instead  of  order,  when  may  issue 781 

IX.  Examination  after  return  of  execution. 

adjournment  until  after  return  of  warrant  of  arrest 782 

arrest  pending  examination 782 

proof  on  which  warrant  may  be  issued 781 

vacating  or  modifying  warrant 783 

continuance  of  proceedings  until  return  of  warrant  of  arrest 782 

order  for  examination,  when  may  issue 779 

proof  upon  which  order  for  examination  made 779 

undertaking,  committment  in  default  of 784 

debtor  may  be  required  to  give  after  arrest 784 

warrant  of  arrest  instead  of  order,  when  may  issue 781 

X.  Examination  of  third  person. 

in  genera] 785 

notice  of  subsequent  proceedings  to  judgmentKlebtor 785 

proof  on  which  order  granted 785 

receiver,  necessity  for  notice  to  judgment  debtor  of  application 785 

XI.  Money  and  property  of  debtor. 

money  discovered  on  examination,  order  requiring  delivery  to  sherifif  or  receiver 793 

or  property  delivered  to  sheriff,  application  directly  by  sheriff  upon  execution 795 

disposition  where  proceedings  discontinued  or  surplus  remains 796 

without  execution,  duty  of  sheriff 794 

money  or  property  received  by  sheriff,  payment  or  delivery  to  receiver 795 

notice  of  application  for  order  requiring  delivery  of  money  or  property  to  sheriff  or  receiver  793 

order  to  deliver  money  or  property  to  sheriff  or  receiver 793 

payment  to  sheriff  by  person  indebted  to  judgment  debtor,  order  permitting  and  effect  of. .  792 

property  discovered  on  examination,  order  requiring  delivery  to  sheriff  or  receiver 793 

sheriff,  application  of  money  or  property  delivered  to 795 

'  XII.  Receiver.   See  also  Receivers. 

account,  filing  and  judicial  settlement  thereof 811 

form  and  contents  and  verification 811 

keeping 811 

appearance  of  interested  party,  manner  of 811 

appointment  at  close  of  examination  without  notice 805 

of  more  than  one  receiver 807 

upon  return  day  of  order  or  warrant  without  notice 805 

when  may  be  made 805 
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eounty  d«rk.  liability  for  fMlure  to  record  oider  wpointinc  reoaireT  or  forniih  eeitified 

ocq>y 

delivery  of  property  or  money  diaoovered  oj 

direction  and  control,  court  bavins .  . . Xll 

diamiasalordiscontinuuiDe,  noticeof  Bpplic«tioaaft«r«i)pointin«ntof  t«o«iT«r 803 

diapoaitian  ol  money  ot  property  remuning  in  huida  after  cdoaa  of  prooeadin  ga 796 

extension  of  exiiting  leceivenhip S07 

filing  order  Bppointiiig  or  exteodini 812.813 

judicial  settlement  of  account 811 

lease  of  real  property  coming  into  hia  poaaeanon 79S 


□otioe  of  application  lor  appointmeiit . . 

service  on  judgment  creditor  proaecuting  another  qieeial  pnxweding . . 

judgment  creditor's  action 

notice  of  appLicatioo  of  appointTnent  of  new  receiver 

personal  property,  extending  title  tiaclc  by  relation 

when  title  vesta  where  debtor  reaides  in  another  county 

real  property,  when  title  vests  in  receiver 

recording  order  appointing  nioeiver 

reaident.  neoeaaity  that  receiver  be  at  time  of  appointment  ai 

tights  of  creditor  where  recdveTahip  extended 

aettlement  of  aecouDt 

title  to  personal  property,  extending  back  by  relation 

when  vests  where  debtor  resides  in  another  county .... 
■title  to  property,  vesting  iaieedw 

real  property,  when  veats  in  receiver 

voucbet,  neceaiity  for  on  filing  account 


Supmne  court.   See  also  Appelate  Division. 
I,  In  general, 

"clerk  "  aa  meaning  clerk  of  county  wherein  action  tiikbla 7 

guardian  ad  litem  of  infant  or  incompetent  person,  power  of  supreme  oourt  to  vpoint 

without  EVpUcation 207 

injuDCtionto  restrain  s(at«officer or  tMardfromperfonning  statutory  duty 879 

juriadictioD,  amendment  of  judgment  for  money  to  show  true  name  of  judgment  debtor  51 1 

generally M 

apecilU  guatdian  (orinfant  or  incompetent  person,  power  to  Bppobt  without  VpUoation..  207 

trial  of  aotioD  at  chambers  after  adjournment  of  special  term 438 

II.  Powers  and  duties  of  juaticea. 

action  brought  in  wrong  oourt.  power  of  justice  to  remove 110 

countyjudge,  powerto  perform  duticsof  justice  at  ehambenot  out  of  court 77 

dutyof  justices  to  tramwcttHuiacai  when  oot  holding  oourt 66 

«x-parte  orders  in  county  oourt  proceedings 130 

habeas  corpus  or  oertiotari  to  inquire  into  dMcatioii,iaMianoe  of  writ I23S 

in  general 66 

orden,  power  ot  justice  out  of  court  to  make  court  order 129 

special  term,  powerotjustioeto  hold  in  any  ooun^ 05 

subpoena  for  witness  on  deposiljon  to  be  used  without  state,  issuanMot 311 

trial  term,  power  of  juetiee  to  hold  in  any  county 05 

witness  illegally  arrested  in  violation  of  privilege,  power  to  discharge 408 

Ill.i  Removal  of  actions. 

actions  btougbt  in  wrong  court,  power  of  justice  to  remove  to  ptoper  court 110 

in  otlier  courts  of  record,  power  to  ramove  tor  trial  to  supreme  oourt  in  another 

county 189 

consolidation  for 97 

from  county  court,  subaequent  pioeeeding* 190 

oo  incapacity  of  county  judge 190 

stay  of  proceedings  to  permit  application  to  be  made 190 

on  disability  of  oouoty  judge  or  spedaloounty  judge 71 

process,  provisional  tunady  or  other  proceedings,  Ijond  or  undertaking,  effect  On 9b 

SurotiM.    See  also  Appeal;  B<»id*;  Undertakings  and  particular  tides. 
I.  In  general. 

agreement  by  party  to  deposit  moneyor  security  for  protection,  validity  of ISi 

juatification  on  bond  or  undertaking  as  eivil  action IGl 

IL  Bond  of  fiduoiaiy. 

accounting  of  prinoipal  on  discharge I5S 

application  for  diacharge 158 
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II.  Bond  of  fiduciary — Continued. 

discharge,  oompenaation  of  surety,  return  for  imezpired  portion 158 

effect  of 168 

faQure  of  principal  to  file  account,  right  of  surety  to  file 158 

hearing  on  application  for 158 

removal  of  principal  for  failure  to  file  account  on  application  for 158 

restraining  principal  from  acting  pending  hearing  on  application  for 158 

service  of  application  for 158 

showing  entitling  surety  to  discharge 158 

Surety  oompanioB. 

bond  or  imdertaldng,  justification : 156 

mann^  of  execution 156 

sureties,  surety  company  as  ecjuivalent  to  two 156 

Surgeons.    See  Physicians  and  Surgeons. 

Surprise. 

release  from  judgment  or  order  taken  through 108 

I 

Surrogates'  courts.   See  also  Executors  and  Administraton;  Surrogate's  Court  Act. 

applicability  of  rules  of  Civil  Practice  Act  to  proceedings  in (Rules  Civ.  Pr.,  3) 

county  judge  acting  in  another  county,  power  to  exercise  function  of  surrogate  therein 76 

foreclosure,  when  surplus  money  to  be  paid  into  surrogate's  court 

(Rules  Civ.  Pr.,  264) 

oaths  and  affidavits,  power  of  surrogate  to  take 357 

sale  of  real  property  of  infant  of  incompetent,  jurisdiction  of  surrogate's  court  of  proceeds  after 

death 1408 

special  surrogate,  power  to  take  oaths  and  affidavits 357 

Surveyor. 

adminibility  of  evidence  as  to  measure  of  land  in  absence  of  proof  that  standard  chain  or 

measure  was  used 856 

j  oath  of  surveyor  that  he  used  standard  measure  as  presumptive  evidence  of  conformity  to 

I  standard 356 

official  certificate  of  sealer  that  chain  or  measure  used  in  surveying  land  was  standard 356 


1 


Surveys. 

filed  in  New  York  City  and  county,  when  presumptive  evidence 389 

liability  for  unnecessaiy  injury  done  by  party  making  survey 984 

order  for  survey;  contents 983 

partition,  right  of  commissioners  to  employ  surveyor 1028 

property  affected  by  action,  when  order  to  enter  other  property  may  be  granted 982 

service  of  order  for  survey 983 

surveyor's  fees  in  partition  or  dower 1550 

who  may  enter  property  under  order  for  survey 984 

Survival.    See  also  Abatement  and  Continuance. 

seduction,  death  of  father,  survival  of  action  to  mother 89 

T 

Talesman. 

incompetent  persons,  attendance  in  place  of  jiirors  summoned  before  commissioners 1366 

Taxation.    See  also  Transfer  Tax. 

certiorari  to  review  assessment,  additional  allowance 1513 

not  abolished 1283 

foreclosure,  payment  of  taxes,  assessments  and  water  rates  out  of  proceeds 1087 

homestead  as  exempt  from  sale  for  non-pasrment 671 

partition,  payment  out  of  proceeds  of  sale 1062 

replevin  of  pxoperty  seised  for.  right  to 1089 

Tenants.    See  Ejectment ;  Landlord  and  Tenant ;  Rent ;  Simimary  Proceedings  to  Dispossess. 

execution  against  pxoperty  in  hands  of,  requisites 646 

Tenants  in  conunon.   See  also  Partition. 

ejectment,  necessity  for  proof  of  ouster  in  action  between 1004 

right  of  one  to  maintain  to  recover  undivided  share 993 

action  by  one  tenant  against  another  for  proportion  of  share  or  profit. . . .  (Real  Prop.  L.,  S  532) 

Tender. 

acceptance 172 

dismissal  of  complaint  without  cost  after 173 

effect  of 173 

7S1 
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acceptance  of  money,  necessity  to  make  available 172 

actions  in  which  tender  may  be  made 171 

amount 171 

application  of  money  paid  into  court  on  recovery  of  Judgment  by  plaintiff 173 

completing,  manner  in  which  tender  made  effective .^ 172 

cost,  defendant's  right  to  cost  where  recovery  does  not  exceed  tender 173 

of  action  to  date  of  tender,  necessity  for  including , .  171 

costs,  excess  of  plaintiffs  judgment  over  tender  as  determining  right  to  costs 173 

where  plaintiff's  recovery  does  not  exceed  amount  of  tender 173 

counterclaim,  tender  with  respect  to 174 

dismissal  of  complaint  without  costs  after  acceptance . .  ^ , 173 

effect  of  acceptance 173 

interests  after  date  of  tender,  right  of  plaintiff  where  recovery  does  not  exceed  tender 173 

judgment  for  defendant,  disposition  of  money  paid  into  court 173 

in  favor  of  plaintiff,  disposition  of  money  paid  into  court 173 

surplus  money  after  paying  judgment 173 

notice  of  pa3mient  into  court *. 172 

time  and  manner  of  service 172 

payment  into  court,  memorandum  to  accompany 172 

pajrment  into  court,  necessity  where  money  not  accepted 172 

rifi^t  of  defendant  to  money  paid  into  court  on  recovery  of  judgment 173 

surplus  after  payment  of  plaintiff's  judgment 173 

surplus,  disposition  after  pasdng  plaintiff's  judgment 173 

time  when  tender  must  be  made 171 

to  whom  tender  may  be  made 171 

Testamentary  trustees.   See  Trustees. 

Timber. 

injury  to  timber  on  unoccupied  land,  presumption  of  ownership  from  unbroken  chain  of  title  335 

Time.    See  also  particular  tities. 
I.  In  general. 

account,  time  within  which  copy  must  be  served  in  action  on 246 

added  time  where  papers  served  by  mail 164 

amendment  of  pleadings  of  course 244 

answer,  service  of  answer  to  amended  pleading (Rules  Civ.  Pr.,  101) 

time  within  which  answer  must  be  served 237,  263 

defendant  claiming  relief  against  co-defendant  must  serve  answer  on  him 264 

appeal,  time  to  serve  copy  of  undertaking  and  notice  of  filing 665 

time  within  which  must  be  taken  to  appellate  division  from  final  order  in  special 

proceedings 632 

or  supreme  court  from  order  of  inferior  court 626 

time  within  which  appeal  to  appellate  division  from  final  judgment  of  inferior  court 

must  be  taken 626 

time  within  which  papers  must  be  transmitted  to  appellate  court 577 

to  appellate  division,  time  within  which  to  be  taken 612 

court  of  appeals,  time  within  which  to  be  taken 592 

appearance  by  defendant,  time  within  which  to  be  made 237 

non-resident  or  absentee  infant  defendant,  summons  served  on  guardian  ad  litem .  .  239 

arbitration,  notice  of  motion  to  vacate  modify  or  correct  award 1459 

arrest,  right  of  plaintiff's  attorney  to  limit  time  within  which  order  may  be  executed .  . .  838 
time  to  make  application  to  vacate  order,  reduce  bail  or  increase  security. 

(Rules  Civ.  Pr.,  83) 

within  which  defendants  may  apply  to  vacate  order (Rules  Civ.  Pr.,  83) 

within  which  money  deposited  in  lieu  of  bail  must  be  paid  into  court 857 

within  which  papers  must  be  filed  after  arrest  made 864 

within  which  papers  must  be  served  on  plaintiff's  attorney  for  bail 851 

within  which  plaintiff 's  attorney  must  reject  bail 851 

within  which  to  apply  to  vacate  order,  reduce  bail  or  increase  security 842 

attachment,  notice  of  application  by  one  or  more  of  several  defendants  for  discharge . . .  954 

filing  papers  and  affidavits  on  which  warrant  granted 906 

time  within  which  inventory  must  be  filed 921 

service  of  summons  after  warrant  granted 905 

sureties  must  justify  on  undertaking  to  indemnify  sheriff  after  service  of  notice .  .  925 
undertaking  given  to  sheriff  to  detain  property  found  to  be  in  claimant  must  be 

filed 925 

bill  of  exceptions,  service (Rules  Civ.  Pr.,  230) 

certiorari,  limitation  of  time  for  order 1288 

to  review  determination,  time  for  service  of  notice  of  application 1291 

of  return 1296 

change  of  place  of  trial,  service  of  notice  after  demand (Rules  Civ.  Pr.,  146) 

confessions  of  judgment,  time  of  filing 548 

739 
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oomplaiat,  demand  for  lenrice  of  copy. 257 

time  within  which  copy  must  be  served  after  demand 257 

demand  for  copy  must  be  made 257 

computation  of  time  for  publication  of  notice 144 

continuanoe  of  action  on  death  or  marriage  of  plainttfif 88 

decision,  time  within  which  must  be  filed 442 

default  judgmmt,  relief  from,  time  within  which  application  must  be  made •  108 

orders,  relief  from,  time  within  which  application  must  be  made 108 

depositions,  service  of  interrogatories  and  cros^-interrogatories (Rules  Civ.  Pr.,  126) 

notir.e  of  taking  testimony ^ (Rules  Civ.  Pr.,  121) 

divorce,  time  for  co-respondent  to  appear  and  plead  after  service 1151 

plaintiff's  attorney  to  serve  summons  and  complaint  on  co-respondent  after  demand. .  1 151 
ejectoient  for  non-payment  of  rent,  time  within  which  property  must  be  restored  after 

payment  of  airean 1002 

exceptions  after  close  of  trial  by  court  or  referee,  time  within  which  to  be  taken 445 

to  ruling  of  law  after  close  of  testimony  on  trial  by  court  or  referee  where  interiooutory 

judgment  entered  for  purpose  of  motion  for  new  trial 447 

trial,  time  within  which  to  file  notice 445 

execution,  time  within  which  may  be  issued  of  oouise 650 

sale,  notice  of  time  of  sale  of  personal  property 707 

foreclosure  of  mortgage,  report  of  disposition  of  proceeds 1088 

time  to  file  notice  of  pendency 1080 

habeas  cc^rpus  to  inquire  into  detention,  return 1244 

infant,  time  after  appointment  of  guardian  ad  litem  before  judgment  by  default  against . . .  492 
interpleader,  action  of,  time  within  which  application  by  plaintiff  for  order  to  pay  money 

into  court  must  be  made 286 

joint  debtors,  time  within  which  person  served  by  publication  may  defend  after  judgment .  1 198 

judgment,  motion  to  set  aside  judgment  for  irregularity,  when  must  be  made 521 

time  which  must  elapse  before  action  may  be  brought  on 484 

justification  of  sureties  on  bond  or  undertaking,  notice  of 151 

leave  to  appeal  to  court  of  appeals,  time  within  which  application  must  be  made  after  re- 
fusal by  appellate  division 591 

limitation  of  actions,  time  statute  suspended  where  debtor  dies  without  state 12 

mail,  time  added  where  papers  served  by 164 

mandamus,  time  for  service  of  notice  for  application  for  peremptory 1319 

to  serve  objections  to  return  in  point  of  law 1328 

motion  addressed  to  i>leading,  time  to  notice « (Rules  Civ.  Pr.,  105) 

answering  affidavits  and  papers  on  eight  day  motion,  time  of  service 117 

cross  motion,  time  for  service  of  notice 117 

service  of  notice. .  . .  • (Rules  (Xv.  Pr.,  60) 

time  within  which  answering  affidavits  must  be  served (Rules  Civ.  Pr.,  64) 

new  party  set  up  in  counterclaim,  time  within  which  reply  must  be  aeiyed 271 

notice  of  appearance,  service  of 237 

motion  raising  objection  to  complaint  in  point  of  law,  service  of 237 

payment  of  money  into  court  on  tender 172 

trial  served  by  mail 164 

objection  to  failure  to  endorse  or  subscribe  papers,  time  within  which  to  raise. 

(Rules  Civ.  Pr.,  12) 

legibility,  etc.,  of  papers,  time  within  which  to  raise (Rules  Civ.  Pr  ,  12) 

provisional  remedy,  decision  on  motion  for  or  to  vacate,  when  to  be  made 823 

redemption  of  real  property  by  creditor 727 

owner,  etc 724 

replevin,  commencement  of  action  against  sheriff  after  delivery  of  chattel  to  plaintiff 1 108 

demand  by  defendant  for  return  of  chattel,  time  to  serve 1119 

notice  for  return  of  chattel 1103 

notice  of  justification  of  sureties  on  return  of  chattel 1103 

service  of  notice  of  justification  of  sureties 1102 

time  to  serve  notice  of  exception  to  sureties 1102 

reply,  time  within  which  motion  to  strike  out  for  insufficiency  must  be  made. 

(Rules  Civ.  Pr,  111) 

must  be  served .273 

new  party  set  up  in  counterclaim  m\2st  serve : 271 

security  for  costs,  time  within  which  sureties  must  justify 1526 

service  of  answer,  reply,  or  amended  answer  or  reply  after  decision  of  motion  addressed  to 

preceding  pleading 283 

summons  after  delivery  to  officer  to  stop  running  of  statutes  of  limitations 17 

limiting  time  by  indorsement  by  plaintiff's  attorney 220 

summons  must  be  served  personally  without  State  after  order  granted 

(Rules  av.  Pr.,  51) 

time  when  first  publication  must  be  made (Rules  Civ.  Pr..  51) 

time  within  which  substituted  service  must  be  made  after  order  granted 

(Rules  Civ.  Pr.,  49) 

supplementary  proceedings,  time  within  which  must  be  begun 779 
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INDEX  TO  CIVIL  PRACTICE  ACT— Rbixbunces  are  to  Section 

Tim*— Contlnuvd. 

i.  In  Eeiienl — Continued. 

BUipenmoB  of  pioeeedings  in  actkra  where  Bttamt^  die*,  it  nnovMl  oi«aqi«oded  or  other- 
wise disabled  to  set 240 

taxation  of  ooets,  time  for  service  of  notioe 1634 

II.  Eiteiudoa. 

additional  extension  of  time  to  plead,  notfoe  of  application  required.  ..(Rulea  Civ.  Pr.,  87) 

before  irtiom  motion  made.; IIO 

affidavit  ol  merit*  on  aptdioatioii  for  eztansioii  of  time  to  answer  or  r^ily 

(Bules  dv.  Pr..  88) 

to  be  served  with  order  of  extension (Ruls  CSv.  Pr.,  86) 

after  commenoement  of  action  or  specif  pFOceediogi 98 

eipiratdoo  of  perioa 08 

appeal  by  heir,  devisee  or  r^resentative  of  deceased  par^ 90 

death  of  party  before  time  to  appeal  expiree 90 

for  service  of  order  made  in  special  proceedinfts  in  first  and  SMOod  judidal  distriot,  power 

of  any  judge  of  same  court  to  extend 78 

judgment,  vaosting  or  setting  asde  on  motiba  of  hdr,  devisee  or  T« 

P«rty 

limitatioii  on 

in  specific  eases,  abatement  of  aoUon  for  failute  of  p) 

ivpeal,  time  to  take 99 

cotninenoement  of  action 90 

continuance  of  action  on  death  or  disability  of  party 99 

supplemental  complaint,  time  within  which  must  be  made  to  continue  action ....       00 

notice  of  motion  addre«»)d  to  pleading (Bules  Civ.  Pr.,  106) 

required  on  application  to  extend  time  to  answer  in  action  on  premisory  note,  eto. 

(Rnlea  av.  Pr..  86) 
previously  enlarged 88 

Title  Iniuranco  compftniea. 

expenses  paid  for  searches,  inclading  in  tall  of  roeta .* 1618 

searches  by  in  county  where  clerk's  office  is  salaried,  use  of  in  lieu  of  official  searobes 386 

Tolling  statutes  of  llmitstloiu.    See  Limitation  of  Aotions;  Payment. 


Town  dark. 

certified  copies  of  papers  Med  in  office  as  evidence .  . 
transcript  of  records  kept  in  office  as  evidence 


Towni.    See  also  Municipal  Corporations. 

arrest  in  action  to  recover  funds  wrongfully  obtaioed  or  converted 

attachment  in  action  for  funds 

board  of  health,  ordinancee,  by-laws,  etc..  proof '.. 

eoBts  in  actions  or  proceedings  by  people  tor  benefit ] 

juror,  reodent  or  taxpayer  as  disqualified  in  action  by  or  agaioft 

preference  in  trial  of  action  by  or  against 

action  for  cutting  treee,  etc.,  on  lands  of. (Real  Prop.  L.,  1 633) 

treble  damages  in  action  for  cutting  tree*,  etc (Real  Prop.  L..  f  634) 


TmutertM.  SeeolsoTaxation. 

actions  affecting  real  property  subject  to  lien  of,  nRcessary  allegations  where  people  made  de- 
fendant   

dismissal  of  complaint  for  failure  tonakeneceaBaryallegatioDsfor 

people  as  defendant,  action  affecting  real  estate  subject  to  lien  for  transfer  tax, 


injury  to  trees  on  unoccupied  land,  presumption  of  ownership  from  unbroken  chain  of  title .... 

Tretpwa. 

unoccupied  land,  presumption  of  ownership  from  unbroken  chain  of  title  for  thirty  year* 

rebuttal  of  presumption  of  ownership 

euttingtreee,eto.,on  land  of  individual  or  munimpality (Real  Prop.  L.,  f  S33) 

persons  holding  over  after  determinatiOD  of  trust  or  estate (Real  Prop.  L.,  1 630) 


INDEX  TO  CIVIL  PRACTICE  ACT— References  are  to  Sections 
TrwpMS — Continued. 

leveraioner,  right  to  sue  for  damagee  to  inheritance (Real  Prop.  L.,  §  531) 

treble  damages  in  action  by  city,  village  or  town  for  cutting  trees,  etc. . . .  (Real  Prop.  L.,  {  534) 

Trial.    See  also  Exceptions;  References;  and  particular  titles. 

I.  In  general. 

adjournment  of  term  to  place  other  than  court  house  on  stipulation  in  action  triable  by 

court 437 

amendment  conforming  pleadings  to  proof (Rules  Civ.  Pr.,  166) 

of  defect  in  pleading (Rules  Civ.  Pr.,  166) 

of  pleadings  on  trial,  adjournment (Rules  Civ.  Pr.,  166) 

terms (Rules  Civ.  Pr..  166) 

dosing  speeches (Rules  Civ.  Pr.,  161) 

conduct  of  counsel (Rules  CJiv.  Pr.,  161) 

continuing  trial  of  issue  of  fact  after  expiration  of  term 436 

costs. 1504 

on  fl^oumment 1515 

default  in  appearing  at  trial,  right  of  adverse  party 433 

■  depositions  during  trial 293 

dismissal  of  complaint  for  failure  to  bring  issue  of  fact  to  trial (Rules  Civ.  Pr.,  156) 

or  counterclaim  for  failure  or  defect  in  proof,  when  denied (Rules  dHv.  Pr.,  166) 

examination  and  cross  examination  of  witness  by  one  counsel  only .  (Rules  Civ.  Pr.,  161) 

exceptions  during  trial,  how  taken 446 

to  ruling  on  question  of  facts,  right  to  take 444 

law  on  trial  of  issue  of  facts,  right  to  take 444 

jurors,  excluding  during  argument  of  motion  for  non-suit,  etc (Rules  Civ.  Pr.,  164) 

non-suit,  right  of  plaintiff  to  submit  to  in  court  of  record  after  jury  retires 457 

•        opening  case (Rules  <IJiv.  Pr.,  161) 

order  containing  stay,  effect  where  served  less  than  ten  days  before  beginning  of  term. 

(Rules  Civ.  Pr..  155) 

of  trial  of  issues  of  law  and  fact  arising  in  same  action 443 

papers  to  be  furnished  by  party  bringing  issue  to  trial (Rules  Civ.  Pr.,  160) 

pleadings  furnished  on  trial,  designating  i>arts  claimed  to  be  admitted  or  controverted. 

(Rules  Civ.  Pr.,  160) 

power  of  court  to  direct  order  of  trial  of  issues  of  law  and  fact  in  same  action 443 

relieving  defendant  who  is  not  interested  in  particular  relief  claimed  from  attending  pro- 
ceedings thereon 212 

"report"  as  meamng  referee's  report 7 

separate  trial  of  issues 443 

where  joinder  of  several  plaintiffs  may  embarrass  or  delay  trial  of  action 209 

special  term  adjourned  to  chambers,  trial  of  action  on  calendar 438 

stay,  efifect  of  order  containing  where  served  less  than  ten  days  before  beginning  of  term. 

(Rules  Civ.  Pr.,  155) 

summing  up  by  one  counsel  only (Rules  dHv.  Pr.,  161) 

tune (Rules  Civ.  Pr.,  161) 

II.  Issues.    See  also  Note  of  Issue;  Notice  of  Trial;  Preferences. 

bringing  to  trial,  right  of  either  party 433 

by  jury,  term  held  by  one  judge,  neces'dty  for  trial  at 432 

counterclaim,  mode  of  trial  of  issue  of  facts  arising  upon 424 

note  of  issue,  contents  and  filing (Rules  Civ.  Pr.,  151) 

notice  of  trial,  time  for  service (Rules  Civ.  Pr..  150,  151) 

trial  at  term  held  by  one  judge,  necessity  for 432 

III.  Place  of  trial. 
1.  In  general. 

actions  between  non-resident 182 

between  resident  and  non-resident 182 

residents,  generally 182 

action  in  supreme  court,  issue  of  law  or  issue  of  fact«  triable  by  court  without  jury, 

when  may  be  tried  in  another  county 185 

aiding  officer,  action  against  person  for 184 

chattel  distrained,  action  to  recover 184 

real,  action  affecting  estate,  right,  title,  lien  or  other  interests  in 183 

county  where  cause  arose,  necessity  that  certain  action  be  tried  in 184 

court  house,  stipulation  for  trial  elsewhere (Rules  Civ.  Pr.,  159) 

determination  of  claim  to  real  property 183 

dower , 183 

ejectment 188 

fact,  issue  of  triable  by  court  without  jury  in  action  in  supreme  court 185 

foreclosure  of  mortgage  on  chattel  real 183 

real  property 183 

forest  preserve,  trespass  on 184 

forfeiture,  generally 184 

where  offence  committed  on  water  situated  in  two  or  more  ooimties 184 

in  proper  county  designated  when  action  triable  therein 186 
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INDEX  TO  CIVIL  PRACTICE  ACT— References  are  to  Sections 
Trial — Contdnued. 

III.  Place  of  trial — Continued. 

1.  In  general — Continued. 

,    issue  of  fact  triable  by  court  without  jury  in  Action  in  supreme  court 185 

law  in  action  in  supreme  court 1S5 

joinder  of  causes  of  -action  requiring  different  places  of  trial 258 

law,  issue  of  in  action  in  supreme  court 185 

mandamus,  issue  of  fact  arising  on  alternative  order 1334 

nuisance 183 

officer,  action  against  for  official  act  or  omission 184 

partition  of  real  property 183 

penalty  for  trespass  on  forest  preserve 184 

imposed  by  statute,  generally 184 

offence  conmiitted  on  water  in  two  or  more  counties 184^ 

place  where  cause  arose,  necessity  that  certain  actions  be  tried  at 184 

public  officer,  action  against  for  official  act  or  omission 184 

real  property,  action  affecting  estate,  right,  title,  lien  or  other  interest  in . 183 

replevin 184 

specific  performance  of  contract  to  convey  land 183 

stipulation  for  trial  elsewhere  than  at  coiirt  house (Rules  Civ  Pr.,  159) 

subject  matter  as  determining 183 

trespass  on  forest  preserve 184 

waste 181 

2.  Change  of  place. 

convenience  of  material  witnesses  and  promotion  of  ends  of  justice 187 

delivery  to  clerk  of  new  county  of  all  papers,  minutes,  etc 188 

demand,  requisite i (Rules  Civ.  Pr.,  146) 

demand,  when  to  be  served (Rules  Civ.  Pr.,  146)  • 

effect  of  order  staying  proceedings (Rules  Civ.  Pr.,  145) 

filing,  entering,  or  recording  papers,  minutes,  etc.,  delivered  to  clerk  of  new  coimty  »  188 
for  purposes  of  appeal,  place  deemed  unchanged  after  order. . .  (Rules  Civ.  Pr.,  147) 

impartial  trial  not  to  be  had  in  proper  county 187 

order,  entry  of (Rules  Civ.  Pr.,  147) 

papers  where  to  be  filed  after  place  of  trial  changed (Rules  Civ.  Pr.,  15) 

stay  of  proceeding (Rules  Civ.  Pr.,  145) 

subsequent  proceedings  in  action 188 

supreme  court,  power  to  direct  that  action  in  another  court  of  record  be  tried  in 

supreme  court  in  another  county 189 

time  within  which  notice  of  motion  to  change  place  must  be  served  after  demand. 

(Rules  Civ.  Pr..  146) 
to  proper  county,  necessity  for  demand 186 

on  demand  and  consent 185 

Older  of  court 186,  187 

trial  in  supreme  court  in  another  county  of  action  brought  in  another  court  of  record. .      189 

when  order  takes  effect (Rules  Civ.  Pr  ,  147) 

where  improper  county  designated 187 

IV.  By  jury. 

1.  In  general. 

closing  speeches (Rules  Civ.  Pr.,  161) 

direction  of  verdict,  when  may  be  directed 457-a 

notice  of  motion  for  settlement  cf  issues  not  triable  of  right. . .  (Rules  Civ.  Pr.,  157) 

opening  case (Rules  Civ.  Pr.,  161) 

settlement  of  issues  for  trial  that  are  not  triable  of  right (Rules  Civ.  Pr.,  157) 

terms  at  which  issues  of  fact  triable (Rule9  Civ.  Pr.,  158) 

time  within  which  notice  of  motion  must  be  made  for  settlement  of  issues  not  triable 
of  right (Rules  Civ.  Pr.,  157) 

2.  Issues  triable  by  jury  of  right. 

adultery  in  action  for  divorce 1 149 

annullment  of  marriage,  when  issues  must  be  tried  by  jury 1142 

waiver  of  trial  by  refusal  of  judge  to  assent 428 

compulsory  reference,  issues  remaining  after 431 

facts,  certain  issues  of 425 

mandamus,  issue  of  fact  arising  on 1333 

partition,  issues  of  fact  in 1023 

quo  warranto,  actions  in  nature  of 1221 

specific  questions  of  fact  triable  of  right  in  action  which  is  not  triable  of  right 429 

statement  of  questions  arising  upon  issues  triable  o'  right 429 

unlawful  exercise  of  corporate  right,  actions  for 1221 

usurpation  of  office  or  corporate  franchise 1221 

waiver  of  trial  by  jury 426 

annulment  of  waiver  by  refusal  of  judge  to  assent 428 

3.  Discretionary. 

compulsory  reference,  issues  remaining  after 431 

notice  of  motion  for  settlement  of  issues  not  triable  of  right. . .  (Roles  Civ.  Pr.,  157) 

prohibition,  trial  di  questiims  of  facts 1349 
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TriMl — CooUnned. 

IV,  By  iuty — ContiDued. 

3.  Dworetionary — Coatinued. 

settlement  of  iasuea  for  tiisl (Rule*  Civ.  Pr.,  167) 

Bpedfio  queationa  of  fact  in  Kctions  not  trisbls  of  tight 430 

tt&tsmeiit  oF  speciGc  questions  of  fact  in  MtJons  not  triable  of  riaht 480 

time  within  which  notice  at  motion  muit  be  given  for  aettlement  of  iMue*  not  triable 
ofrixht (Rule*  Civ.  Pt.,  157) 

4.  Formation  of  juiy. 

array  of  jurors,  challenge 450 

challeages.  number  at  peremptoiT  chalienKSe  in  aiition  in  court  of  record  or  not  of 

record 451 

to  qualification  ol  juror 4S0 

how  tried  and  determined 450 

challence,  to  qualification,  eioeptioo  to  deterioiiiatiou 46C 

,                        review  of  determination  of 450 

challenge  to  the  favor,  what  constitutes 452 

employee  of  party  to  aolioa  aa  disqualified  for  favor 462 

favor,  petBoni  who  are  disqualified  for 452 

mistake  in  name  of  jurors,  effect  on  judcment  after  vwdict 101) 

panel,  rhsllenge  to 450 

or  array,  challenge  to 463 

that  officer  notifying  jurors  is  reaident  or  taxpayer  of  mm^cipality  as  good  causa 

for  chBllange  in  action  by  or  against 464 

peremptory  challenges,  number  in  action  in  court  of  record 461 

court  not  of  record 451 

pWBona  who  constitute  jury 448 

qualification,  objection  to,  bow  taken 460 

retationsfaip  as  disqualifying  juror. 455 

of  juror,  when  objection  muat  be  raised 465 

resident  or  taxpayer  of  city,  county,  or  town  as  disqualified  in  action  by  or  acelnst . . . .  464 

review  of  determination  of  challenee  to  qualification 450 

shareholder,  officer  or  employee  of  any  liability  insurance  company  as  dwquallfled  in 

action  for  injury  to  person  or  property 462 

stockholder  of  corporation  party  to  action  as  disqualified  for  favor 452 

talesman,  exceptions  and  challenges  to 460 

taxpayer  of  city,  town  or  county  as  disqualified  in  action  by  or  against 454 

5.  Special  or  struck  jury. 

actions  in  which  special  jury  may  be  struck 440 

additionaljurora,  number  of  peremptory  challenges  as  to 440 

power  of  court  to  draw 448 

settiogaaideonobjectionoteitherparty  without  challenge 449 

excusing  or  discharging  juror,  power  of  court 449 

formation  of  jury  for  trial 440 

manner  of  striking 449 

order  for  special  jury,  contents 440 

peremptory  challenges  as  to  additional  jurors,  number  of 449 

trial  before  jury 449 

when  special  jury  may  bo  stmck 440 

6.  Verdict. 

actions  in  which  jury  has  discretion  BB  to  general  or  special  verdict 460 

assessment  of  damages  by  jury  in  action  for  money  only 460 

pendiogdecisionsofmotionfornonmit  or  direction  of  verdict 450 

wherecourt  directs  judgment  for  plaintiff  on  pleadings 460 

deathotparty  after,  right  to  enterjudgment 478 

l«fore,  validity  of 478 

verdict,  right  to  enter  judgment 478 

delivery  in  absence  of  plaintiff 462 

direction  of  verdict,  when  may  be  directed 467-a 

direction  of  general  verdict  af  tpr  return  of  verdict  on  questions  submitted 469 

that  judgment  be  entered  after  setting  aside  verdict  rendered  subject  to  opim'oo 

of  court 401 

disagreement  by  jury,  discharge 463 

proceedings  after 463 

entry (Rulei  Civ.  Pr..  165) 

exception  to  direction  that  judgment  be  entered  after  setting  adds  verdict  rendered 

subject  to  opinion  of  court . 461 

failure  to  agree,  discharge 463 

general  verdict  defined 458 

interest  from  rendition  of  verdict  as  part  of  judgment 480 

judgment,  directing  entry  after  setting  aside  verdict  made  subject  to  opinion  of  court.  401 

entry  upon  general  verdict 495 

mandamus,  court  to  whicb  verdict  returned 1334 

on  issue  of  fact  arimng  on 1333 

motion  for  judgment  on  verdict  subject  to  opinion  of  court,  where  heard 495 

1*1 
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Trial — Continued. 

rV.  By  jury — Continued. 

6.  Verdict — Continued. 

opinion  of  court,  verdict  rendered  subject  to 461 

who  may  move  for  judgment  upon  verdict  subject  to 495 

plaintiff,  necessity  for  presence  when  verdict  delivered 462 

questions  stated  on  issues  triable  of  right,  effect  of  verdict 429 

submitted  by  court  pending  decision  on  motion  for  nonsuit  or  direction  of  verdict.  459 

setting  aside  verdict  rendered  subject  to  opinion  of  court 461 

special  finding  as  controlling  genend  verdict 459 

upon  stated  question  of  fact,  right  of  court  to  direct 459 

'-  ^                                    special  verdict  defined 468 

y                                               filing 469 

^                                              entering  in  minutes 469 

'(                                              necessity  that  it  be  in  writing 469 

•"                                                nght  of  court  to  order , 469 

).                                              who  may  move  for  judgment  on 495 

"                                       time  jury  must  be  kept  together  in  effort  to  reach  agreement 463^ 

^.  direction,  when  court  may  direct 457-a 

V.  By  court.    See  also  Decision;  References. 

actions  in  which  issue  of  fact  triable  by 427 

compulsory  reference,  issues  remaining  after 431 

to  decide  whole  issues  or  any  of  issues 465 

costs,  direction  for  in  judgment  where  costs  discretionary 440 

where  new  trial  granted  for  failure  to  file  decision 1485 

decision  as  part  of  judgment  roll 449 

defined 7 

failure  to  file  within  time  limited,  effect  of 442 

form  and  contents » 440 

time  within  which  to  file 442 

elsewhere  than  at  courthouse,  right  to  stipulate  for   437 

exceptions  after  close  of  trial,  filing  notice  of 445 

inserting  or  annexing  notice  to  judgment-roll 445 

manner  and  time  of  taking 445 

notice  as  part  of  papers  upon  appeal 445 

service  of  copy  of  notice  on  attorney  for  adverse  party 445 

time  within  which  may  be  taken 445 

exception  to  refusal  of  court  to  find  requests^  right  to  take 439 

ruling  of  law  alter  close  of  testimony  for  purpose  of  making  motion  for  new  trial,  time 

to  take  where  interlocutory  judgment  entered 447 

fact,  actions  in  which  issue  triable  by 427 

findings  of  fact,  requests  for 439 

without  evidence  as  rulmg  upon  question  of  law 444 

issues  remaining  after  jury  trial  of  specific  questions  not  triable  of  right 430 

judgment  roll,  decision  as  part  of 440 

new  trial  for  failure  to  file  decision  within  time  limited 442 

nonsuit,  judgment  to  be  directed  on 441 

reference  of  one  or  more  specific  questions  of  fact 466 

to  deride  whole  issue  or  any  of  issue 466 

requests  for  findings  and  ruling  by  co\irt 439 

duty  of  court  as  to 439 

X^                       rulings  upon  questions  of  law,  requests  for 439 

terms  at  which  issues  of  fact  triable (Rules  Civ.  Pr.,  158) 

time  within  which  decision  must  be  filed 442 

waiver  of  jury  trial,  actions  triable  of  right  by  court 428 

Trial  term. 

•                 power  of  justice  of  supreme  court  to  hold  in  any  county 65 

TniBt  companies. 

attachment,  deposit  of  proceeds  of  sale 941 

deposit  of  moneys  with  to  protect  sureties 163 

guardian  ad  litem  and  special  guardian,  right  to  appoint  as (Rules  Civ.  Pr.  40) 

special  guardian  of  infant  on  sale  of  real  property,  appointment  and  security 1304 

Trustees.    See  also  Bonds,  Sureties. 
I.  In  general. 

attachment  of  beneficiary's  interest  in  estate,  effect  on  trustee's  right  to  administer. . . .  016' 

bonds,  discharge  of  sureties 158 

costs  on  reference  to  appoint 1486 

expenses,  costs  of  bond 1549 

money  paid  into  court,  title  to  securities  representing 135 

reference  to  appoint 80 
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INDEX  TO  CIVIL  PRACTICE  ACT— Rbfehencbs  abb  to  Sections 
Trustaet — Continued. 

II.  CompeDsation. 

apportionment  of  oommiBsionB  among  several  trusteee '. / 1548 

commissions  generally 1648 

expenses,  allowance  of  necessary 1548 

full  commission  on  principal,  when  each  of  several  trustees  entitled 1548, 

renunciation  of  provision  for  compensation  in  trust  instrument 1548 

trust  agreeipent  providing  for  compensation,  effect  of 1548 

III.  Actions  by  and  against. 

action  against  bcnefidaiy  for  costs  and  expenses  in  defending  or  prosecuting  action ....  1501 

appeal,  dispensing  with  or  limiting  security  on  appeal  by 568 

arrest,  privilege  from 831 

beneficiary,  necessity  for  joining  in  action  by  trustee  of  express  trust 210 

costs  against,  how  paid 1500 

in  actions  by  or  against  in  representative  capacity 1500 

counterclaims  based  on  demand  against  bonefidaiy,  right  of  defendant  to  judgment  for 

excera  over  plaintiff*s  demand 267 

to  interpose 267 

counterclaim  based  on  demand  against  plaintiff,  allowance 267 

death  as  abating  action ' 90 

execution  against  property  in  hands  of,  requisites 646 

injunction,  right  of  cestui  que  trust  to  recover  damages  on  vacating 895 

joinder  of  causes  of  action  against  trustee  on  claim  by  virtue  of  contract  or  operation  of  law  258 
limitation  of  actions  against  trustee  to  recover  property  held  in  fiduciary  capacity,  com- 
mencement of  period ^ 15 

replevin  against  trustee  of  insolvent  debtor 49 

taking,  detaining  or  injuring  personal  property  by  trustee  of  insolvent  debtor,  dam- 
ages for 49 

preferences  where  testamentary  trustees  sole  party  plaintiff  or  defendant 188 

trustee  of  infant  sole  party  plaintiff  or  defendant 133 

removal  as  abating  action 90 

securities  representing  money  paid  into  court,  action  on 135 

security  for  costs  in  action  by  or  against,  when  discretionary 1523 

substitution  of  successor  on  death  or  removal 90 

Trusts. 

income  as  subject  to  execution 684 

judgment  creditor's  action,  right  to  reach  property  held  in  trust 1196 

representative  of  person  entitled  to  deed  on  sale  or  redemption  of  real  property  under  execution 

property  conveyed  by  sheriff  to 750 

sale  of  property  held  under  passive  trust  on  execution  against  beneficiaiy 709 

supplementary  proceedings,  right  to  reach  trust  funds  in 777 

trustees,  compensation  of  trustee  who  as  attorney  renders  legal  services 4-a 


Undertaking.    See  also  Bonds  and  particular  titles. 
I.  In  general. 

additional  security,  enforcement  of  order  for 149 

when  may  be  required 149 

amendment 150 

appellate  division,  duty  of  clerk  to  keep  books  in  which  to  record (Rules  Civ.  Pr.,  7) 

attorney  not  to  be  surety (Rules  Civ.  Pr.,  27) 

change  of  party,  effect  on 148 

committee  of  person  or  property  of  incompetent 1375 

costs  on  reference  to  approve  undertakings  or  sureties 1486 

deposit  of  money  or  assets  for  which  sureties  are  responsible 153 

duty  of  clerk  of  court  to  keep  books  in  which  to  be  entered (Rules  Civ.  Pr.,  7) 

failure  to  file  undertaking,  vacating  proceedings  or  order (Rules  Civ.  Pr.,  26) 

fees  of  county  clerks  of  greater  New  York  and  Westchester  county  for  filing  and  indexing., .   1557 

removal  of  action  from  one  court  to  another,  effect 95 

requisites  in  general. 148 

security,  when  new  security  may  be  required 149 

sheriff's  fees  for  certifying  copy 1558 

taking  undertaking 1558 

staying  execution  of  order  pending  appeal  from  inferior  to  supreme  court 626 

substantial  compliance  with  statute  or  rule 150 

withdrawal  of  deposited  «noneys  or  assets 153 

II.  Requisites,  form  and  sufficiency. 

acknowledgment (Rules  Civ.  Pr.,  25) 

affidavits  by  party  or  surety  to  accompany (Rules  Civ.  Pr.,  25) 

approval  by  court  or  judge (Rules  Civ.  Pr.,  25) 

of  undertaking  in  action  on  lost  negotiable  instrument 333 

execution  by  one  surety (Rules  C!iv.  Pr.,    25) 
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INDEX  TO  CIVIL  PRACTICE  ACT—Rbpbrbnces  ahb  to  Suctions 

trndortaldns— Contlnuod. 

11.  Requisite},  (oral  and,  mSciency — Continued. 

execution  of  undeitiddDB  by  fidelity  or  surety  company,  nuumer  of  eieoutioD 156 

fidelity  or  mroty  oompany  M  equivtlent  Vo  two  luretiM 156 

filing  witk  dark  of  court (RhIm  Civ.  Pr.,  25) 

joint  andoevend  where  two  or  more  penona  execute (Rules  Civ.  Pr.,  26) 

lost  cegoliable  iiwtrumBDt,  KCtiOQ  OD 333 

referonceto  approve  undertaking  or  niretlea SO 

requisites  and  fonn  in  action  or  proceeding (Rulea  Civ.  Pr.,  25) 

of  ucdertakinE  in  action  or  prooeedloi (Rules  Civ.  Pr.,  25) 

wcurity  fw  eotta 1525 

aubatantill  oompliance  with  statute  or  rule . .  150 

III.  Bureties. 

1.  In  seneral. 

oUonanoes,  endorsement  of 151 

notice  of . .  151 

<>f  nitetiee  on  undertaldng*  as  •eouiity  for  costs 1527 

examination  or  re-examination 149 

eiceptiona  to  sufficiency  of 151 

juati£astiOD  befoKwhom  niade 161 

now  lurety.  enforcement  of  order  for 149 

nhen  may  be  required 149 

2.  JuatifiMtion. 

exceptions  taken  unnecessaiily  or  for  puiposea  of  vexation  or  driay ISt 

failure  to  justify,  effect  of 161 

fidelity  or  surety  company 169 

notice  of Ifil 

rcfermoe,  expenses  of 151 

H>  take  and  report  evidence 151 

security  for  costs 1528 

Bcveral  sureties  justifyinii  in  smaller  sums 162 

when  required 161 

IV.  Provisioual  remedies. 

1.  In  geniral. 

necetaity  as  oonditloD  preoedent  to  granting  order  or  warrant SIB 

fonn  and  contents 819 

security 819 

actiou  in  «hi^  uudertakiDgi  not  required 337 

bail,  unregistered  United  States  bonds  as  equivalent  to  cash 157 

ixamination  of  persons  (Aered  as  bail S60 

aualifieations 853 

lo  procure  discharge 849 

dclivsry  of  undertaking  to  defendant  on  executing  order  839 

iheriS 839 

diGpenaing  with  undertaking  where  order  can  be  granted  only  by  court 636 

form  and  contents 819,835 

irbeie  ordei  can  be  granted  only  by  court 836 

niimicipHl  corporations,  domestic,  necessity  for  in  action  by 162 

oliicer.  in  behalf  of  people  or  domestic  munidpai  oorporations,  necessity  for  in  action 

t>y  162 

Btnte,  necessity  for  in  actions  by 162 

lunewithin  which  application  to  increase  security  must  be  made h42 

3.  Attachment. 

application  for  discharge  made  after  final  judgment,  form  of  undertaldbg 953 

delivery  to  defendant  on  dischat^  of  attachment 971 

diaclargfcof  attachment  against  interest  in  partnership 958 

filing  undertaking  given  to  discharge  attachment 955 

(oreipi  vessel,  by  plaintiff  after  appraisal  to  protect  claimant 935 

goods  on  board  ship  for  transportation  beyond  state 920 

junior  attaching  creditor  to  prevent  release  of  foreign  vessel 962 

justification  of  sureties  on  undertaking  given  to  discharge  attachment 955 

oahu*  and  contents 907 

□eoefVty  for  in  certain  a<;tions  for  peculations  and  deceit 908 

ofTirtT,  in  behalf  of  people  or  domestic  municipal  corporation,  necesiity  for  in  action 

W 162 

plaiotjff  tu  ^eriS  to  retain  property  found  to  be  in  claimant 925 

prosecution  by  sheriff  of  undertakings  taken  in  couise  of  proceedings 969 

eervi^of  undertaking  given  to  discharge  attacfament.-.t 955 

Btate,  necessity  for  in  action  by 162 

undertaking  upon  applination  for  discharge 953 

I'nittd  States  unre^teredbonda  as  equivalent  to  cash 157 

validHyof  undertaking  as  affected  by  improper  granting  of  warrant 911 

duwer  and  ejectment,  term*  o(  undertaking  after  verdict,  etc 889 


INDEX  TO  CIVIL  PRACTICE  ACT— REnmancEa  abe  to  Sectionb 

Undartftklnf — Ctotiini«d.  > 

TV.  Piovisiana]  remedies — Continued. 

4.  Injunction — Continued. 

in  lieu  (rf  deposit 891 

new  iindcrtaldns.  right  of  oourt  to  order  on  Applioatioil  to  VAMkta  or  modify  injunntion  900 

officer  in  belulf  of  people  ordomeaticmunjcipa]  corporation,  necmity  for  in  action  by  1S2 

onatByofproeecdincaalterjudBnient BS6 

payment  over  of  money  depa«ted,und(TUbng  required 8S7 

petaon  vho  m«v  btins  action  on  undertaJdns 890 

•tate,  aeceMityrorinarlioDby , 162 

terfOBof  undertakingBtoitayproeeedinsibeforatnal 8S4 

of  undertakingB  to  itay  prooeedinoa  after  trial  and  before  judgment 6S6 

ondrrtaJring  generally,  form  and  oontenti 803 

Umted  StAt««  unregistered  bond  aa  eQuivklent  to  Cbah 15T 

V.  Paiticularactiousand  proceedings.   See  also  particular  Titles. 

1.  In  general. 

certiorari  to  review  determination 129fi 

habeas  corpus  to  inquire  into  detentioDB.  undertaking  to  sheriff   etc.  to  complete  ser- 
vice   124S 

municipal  corporations,  domestic,  neoesaity  for  in  action  by ...  ■ 162 

officer,  in  behalf  of  people  or  domestda  muniapal  cotporaljons,  neeessity  for  m  action 

by 182 

security  for  costs   1&24, 1625 

«tate,  necessity  for  in  actions  by 162 

upon  relation  of  individual , 108 

stay  of  proceedings,  in  general 167 

2.  BfUs  and  notes. 

lost  bill  or  note,  action  on 333 

3.  Contempt. 

waste,  discharge  from  oommittment  for  contempt  of  order  restraining  during  re- 
demption period 723 

4.  Execution. 

claim  to  property  by  third  person  levied  on  under  execution 697 

partneiship  property,  rdeMefnim  levy  agalntt  Individual  property 691 

iferaon  to  whom  execution  is  directed 636 

6.  Partition. 

name  in  which  security  required  must  be  taken 1072 

refund  sbaie  paid  if  not  entitled  to 1071 

6.  Replevin. 

action  on,  injury  or  destruction  of  property  after  replevin  as  defense 1130 

return  of  execution  unaatiaBed  as  preaumptlve  evidence  of  breach 1129 

claim  of  title  by  third  person,  undertaking  by  [dalntiff 1109 

exceptions  to  ^JaintdfTs  suretiia 1102 

justification  of  plainttfl'a  sureties 1103 

sureties,  place 1104 

to  defmdant'a  undertaking  on  return 1108 

plaintifTa  undertaking  for  replevin,  form,  oontenla  and  tnretiM lOH 

return  of  chattel 1103 

execution  uoHitiified  as  condition  precedent  to  action 1128 

subsequent  reidevin 1111 

VI. 'Appeal.    See  also  Appeals. 
1.  In  generaL 

additional  seeuri^ 149 

approval,  neceamty  tor 606 

cancellation  of  undertaking  on  appeal  from  rerenat  by  appellate  division 607 

death  of  adverse  party  after  order  or  judsment,  oontenta  of  undertaking 672 

undertaldng  as  enuring  to  benefit  of  person  substituted 672 

deposit  in  lieu  of  undertaking 664 


Qliog.. 

municipal  ooiporations,  txf  whom  executed 

form,  nature  and  extent  of  security 

neoesdty  for 

order  requiring 

notice  of  deposit  made  in  lieu  of  undertaking,  effect  of 

filing,  Bsrviea 

service  of  oopy 

stay  of  proceedings  without  order  on  appeal  to  appellate  divWon,  security  that  wi] 

staying  execution  of  judgment  pen<Ung  appeal  fiom  inferior  to  supreme  court  o 
qjpellate  divirion 
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INDEX  TO  CIVIL  PRACTICE  ACT— Refbbbncbs  arb  to  Sbctionb 
nnd«rtaldllr-<'o&tixiued. 

VI.  Appeal — Continued. 

1.  In  general — Continued. 

'%                                 Buapending  aale  of  realty  pending  appeal  from  refusal  of  speolfio  performanoe 686 

waiver  by  respondent 509 

2.  Court  of  appeals. 

affirmance,  form  where  appeal  from  judgment  or  order  of 590 

deliyeiy  of  chattel,  form  and  contents  of  undertakng  to  stay  execution  on  judgment. .  596 

staying  execution  on  judgment 596 

delivery  of  property,  stayhig  execution  of  judgment  for 595 

form  and  contents  of  undertakings  to  stay  execution  on  money  judgmcQt 594 

where  appeal  from  judgment  or  order  of  affirmance 599 

necessity  to  perfect  appeal 593 

notice  of  filing,  service  of 593 

perfecting  appeal,  form  and  contents 593 

staying  execution  on  judgment  for  sale  or  possession  of  real  property 598 

money  judgment 594 

3.  Appellate  division, 
stay  of  proceedings,  security  required 614 

VII.   Actions  on. 

.    leave  of  persons  interested  to  sue  in  own  name  on  bond  given  to  people  or  public  officer.  159 

notice  of  application  for  permission  to  sue 159 

lit,                       preference  in  trial  of  action  on  undertaking  given  on  appeal  to  court  of  appeals 138 

time  when  actions  may  be  begun  on  undertaking  on  appeal 161 

undertaking  to  people  or  public  officer  for  benefit  of  party  or  other  person  interested . . .  159 

Unineorporatod  agsooiationg.    See  Associations. 

Uliited  Kingdom.    See  Great  Britain  and  Ireland. 

United  States. 

bonds,  unregistered,  as  equivalent  to  cash  bail 157 

census,  certificate  oif  director  duly  attested  as  evidence 401 

certified  copy  of  record  or  paper  on  file  in  department  of  federal  government,  admissibility  as 

evidence 400 

courts,  action  by  people  of  state  to  recover  public  funds 1224 

certified  copy  of  records  or  other  proceedings  as  evidence 399 

departmental  records,  certified  copy  as  evidence 400 

habeas  corpus  and  cartiorari  to  inquire  into  cause  of  detention  of  prisoner  confined  by  man- 
date of  federal  court 1231 

military  and  naval  pay,  etc.,  as  exempt  from  execution 667 

prisoners  confined  by  mandate  of  federal  court,  remanding  on  habeas  corpus 1252 

replevin  of  property  seised  for  taxes,  etc.,  of  United  States 1089 

vessels,  record  or  transcript  of  conveyance  or  mortgage  as  evidence 402 

Unknown  defendant. 

summons,  service  by  publication 232. 

Unknown  party. 

defendant  unknown,  how  designated 215 

partition,  award  of  compensation  to  equaUse , 1073 

collection  of  costs  against 1036 

investment  of  share  of  proceeds 1064 

presumption  of  death  of  unknown  heir  after  twenty-five  years 1065 

protection  of  rights  in 1055 

Unoccupied  land. 

ejectment,  parties 996 

ownership,  presumption  from  unbroken  chain  of  title  for  thirty  years 335 

Uiurpation.    See  Franchises;  Quo  Warranto. 

V 

Variance.  See  also  Trial. 

amendment  of  pleading  to  conform  to  proof (Rules  Civ.  Pr.,  166) 

where  immaterial 434 

failure  of  proof  distinguished 434 

finding  directed  where  variance  immaterial 434 

material,  defined 434 

summons  and  complaint,  effect  on  judgment  after  verdict,  report  or  decision  of  variance 

between 109 
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INDEX  TO  CIVIL  PRACTICE  ACT— References  are  to  SEcrnoNS 

Vaxidor  and  pureluuier.    See  also  Land  Contracts;  Real  Property;  Specific  Performance. 

creditor's  action,  reaching  and  applying  interest  of  debtor  in  land  contract 1192 

Vtnue.    See  Trial. 

Verdict.    See  also  Trial. 

abatement  on  death  of  party  after  verdict  in  personal  injury  actions 89 

assessment  of  damages  in  actions  for  money 460 

where  court  directs  judgment  for  plaintiff  on  pleadings 460 

damages,  necessity  for  stating  single  damages  where  increased  damages  are  given  by  statute.    436 

death  of  parties  before,  validity  of 478 

party  after,  right  to  enter  judgment 478 

before,  right  to  enter  judgment 478 

in  personal  injury  action  as  abating  action 461 

default  in  appearing  at  trial,  right  of  adverse  party  to 433 

definition 468 

deliveiy  in  absence  of  plaintiff 462 

direction  of  verdict,  when  may  be  directed 467-a 

direction  of  verdict,  assessment  of  damages  or  making  special  finrfinga  pending  decision  on 

motion  for 469 

ejectment,  expiration  of  plaintiff's  right  or  title  before  trial 1007 

for  non-payment  of  rent,  statement  of  amount  in  arrear 1000 

exception  to  direction  of  judgment  after  setting  aside  verdict  rendered  subject  to  opinion  of 

court 461 

general  or  special  verdict  as  discretionary  with  jury  in  certain  actions. 469 

verdict  defined 468 

entry  of  judgment  upon 496 

increased  damages,  necessity  for  stating  single  damages 436 

interest  as  part  of  judgment 480 

judgment,  direction  of  entry  after  setting  aside  verdict  rendered  subject  to  opinion  of  court .  461 

entry  upon  general  verdict 496 

on  appeal  from  judgment  entered  on  general  verdict  after  special  verdict 686 

motion  for  judgment  on  verdict  subject  to  opinion  of  court,  where  heard 496 

new  trial,  verdict  for  excessive  or  insufficient  damages,  motion  for «. 649 

opinion  of  court,  when  judge  may  direct  juiy  to  render  verdict  subject  to « 461 

who  may  move  for  judgment  upon  verdict  subject  to 496 

personal  injury  action,  abatement  on  death  of  party  after  verdict 89 

reversal  on  question  of  law  where  party  dies  after  verdict  report  or  decision  rendered . .  89 

plaintiff,  necessity  for  presence  when  verdict  delivered 462 

replevin,  awarding  distinct  chattels  to  different  parties 1122 

cases  in  which  verdict  shall  fix  damages  instead  of  value 1121 

state  value  of  property  not  held  by  successful  party 1120 

statement  of  damages 1120 

setting  aside,  motion  for  on  judge's  minutes 649 

verdict  rendered  subject  to  opinion  of  court 461 

special  finding  inconsistent  with  general  verdict  as  controlling 469 

on  certain  questions  of  fact  to  accompany  general  verdict 469 

special  verdict  defined 458 

filing  and  entering 469 

necessity  that  it  be  in  writing 469 

power  of  court  to  direct  findings  on  any  or  all  issues 469 

who  may  move  for  judgment  on 496 

Verification.    See  also  particular  titles. 

affidavit,  form (Rules  Civ.  Pr..  100) 

where  made  by  person  other  than  party (Rules  Civ.  Pr.,  100) 

agent,  when  may  make  verification (Rules  Civ.  Pr.,  99) 

answer  in  divorce  action,  when  need  not  be  verified 1148 

to  complaint  charging  fraud  affecting  right  or  property  of  another 260 

fraudulent  transfer  of  prop^ty 260 

attorney,  when  may  make  verification (Rules  Civ.  Pr.,  99) 

bill  of  particulars (Rules  Civ.  Pr.,  116) 

bills  and  notes,  action  against  domestic  or  foreign  corporation,  verification  of  answer 262 

by  whom  made (Rules  Civ.  Pr.,  99) 

complaint  in  action  to  charge  joint  debtor  not  personally  served 1186 

corporation,  foreign  or  domestic,  answer  in  action  against  on  negotiable  instrument 262 

counterclaim,  applicability  of  statutes  or  rules  to 249 

form  of  verification  where  complaint  not  verified 249 

when  required  where  complaint  not  verified 249 

defective,  remedy  for 263 

right  to  treat  as  nullity  after  notice 263 

divorce,  when  answer  need  not  be  verified 1148 

domestic  corporation (Rules  Civ.  Pr.,  99) 

foreign  corporation (Rules  Civ.  Pr.,  99) 

habeas  corpus  to  inquire  into  detention,  return 1246 

7a 
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Verifiofttion — Continued. 

how  made (Rules  Civ.  Pr.,  99) 

infant,  general  answer  by  guardian  ad  litem,  when  required 24& 

judgment  by  confession,  statement  by  defendant 541 

bfficer,  in  actions  by  or  against  in  behalf  of  people (Rules  Civ.  Pr.,  99) 

omission  where  party  privileged  from  testifying  as  to  allegation  in  pleading 24S 

people  of  state  party (Rules  Civ.  Pr.,  99) 

petition  for  appointment  of  incompetent  person (Rules  Civ.  Pr.,  287) 

to  perpetuate  testimony  in  real  property  action (Rules  Civ.  Pr.,  138) 

pleadings,  when  may  be  omitted 248 

required .248,  249 

prohibition,  return  by  party  to  petition  and  order 1348 

state,  in  action  by  or  against (Rules  Civ.  Pr.,  99) 

two  or  more  parties  united  in  interest  and  pleading  together,  by  whom  made 

(Rules  Civ.  Pr.,  99) 

f  Vessels. 

I  I.  In  general. 

records  or' transcript  of  conveyance  or  mortgage  as  evidence 402 

11.  Attachment. 

appointment  of  appraisers 928 

appraisal,  method  and  proceedings  on 929 

of  domestic  vessel,  return  to  court  or  judge  and  delivery  to  sheriff 929 

foreign  vessel  attached 934 

connivance  to  prevent  attachment  of  goods  by  placing  on  board  ship  for  transportation 

beyond  state 920 

^     discharge  of  attachment 957 

r                                       foreign  vessel  on  failure  of  plaintiff  to  give  undertaking 936 

r                                goods  on  board  ship  for  transportation  beyond  state 920 

^                                 proceedings  on  claim  to  domestic  vessel 928 

^'                               sale  of  attached  vessel,  domestic  or  foreign,  where  claim  not  made 939 

l^H                                     foreign  vessel  where  plaintiff  not  indemnified  or  undertaking  not  discharged 938 

^  \  ,                            subseouent  attachment  of  foreign  vessel 963 

r*  terms  on  which  debtor  may  claim  foreign  vessel  after  attachment  vacated,  annulled  or  dis- 

h'                                        charged .• 937 

^                               time  within  which  claim  must  be  made 928 

imdertaking  by  junior  to  prevent  release  of  foreign  vessel 962 

plaintiff  after  valuation  of  foreign  vessels  to  protect  claimant '  935 

Vexatious  suit. 

criminal  and  civil  liability  for  bringing (Civ.  R  L.,  S  70) 

damages  in  action  for  suing  in  name  of  another (Civ.  R.  L.,  §  71) 

View. 

sheriff's  fees  on 1558 

Villages.    See  also  Municipal  Corporations;  State. 

acts,  ordinances,  by-laws,  etc.,  proof 388 

arrest  in  action  to  recover  funds  wrongfully  obtained  or  converted 82d 

attachment  in  action  to  recover  fimds 904  • 

costs  in  action  or  proceedings  by  people  for  benefit 1496 

health,  board  of,  proof  of  acts,  ordinances,  etc 388 

action  for  cutting  trees,  etc.,  on  lands  of (Real  Prop.  L.,  §  533) 

treble  damages  in  action  for  cutting  trees,  etc (Real  Prop.  L.,  §  534) 

Voluntary  account.    See  Accoimts  and  Accounting;  Surrogate's  Court  Act. 

W 
Wages. 

executions  against 684 

judgment  creditor's  action,  right  to  reach  wages  in 1 196 

Waiver.    See  also  particular  titles. 

oaths  of  referee  or  other  officers 126 

stay  of  proceedings  arising  from  non-payment  of  motion  costs 1520 

Want  of  prosecution. 

dismissal  of  complaint  for  neglect  to  proceed  against  any  defendant  severally  liable 181 

defendant 181 

dismissal  of  complaint  for  neglect  to  serve  summons  on  one  defendant  necessary  for  determina* 

tion 180 
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WAite. 

oommitment  for  vioUtton  of  waste  order  during  period  of  redemption 722 

contempt,  disobedience  of  order  restraining  defendant  from  oommitting  waste  pending  action 

affecting  real  property 981 

for  violation  of  order  against  committing  waste  during  redemption  period 720 

discharge  of  prisoner  upon  giving  undertaking  where  committed  for  violation  of  waste  order 

during  redemption  period ' 723 

incompetent  person,  preservation  of  property  from 1357 

injunction,  damages  on  vacating  in  ejectment  or  dower  as  including 890 

restraining  order  as  affecting  right  to  temporary  or  permanent  injunction 981 

issue  of  fact  in  action  for,  when  triable  by  jury  of  right 425 

redemption  period,  acts  of  possessor  of  property  that  do  not  constitute  waste 719 

order  restraining  waste  during 720 

restraining  defendant  pending  action  affecting  real  property 981 

security,  necessity  for  on  granting  order  restraining  defendant  from  committing  waste  pending 

action  affecting  real  property 981 

trial,  place  of 183 

against  cotenant * (Real  Prop.  L.,  §  525) 

whom  action  lies (Real  Prop.  L.,  i  520) 

forfeiture  of  life  estate  or  i^nexpired  term,  when (Real  Prop.  L.,  S  524)     * 

grantee  of  realty  sold  under  execution,  action  by (Real  Prop.  L.,  S  523) 

heir,  devisee  or  grantor  of  reversion,  right  to  maintain (Real  Prop.  L.,  S  521) 

judgment  for  treble  damages (Real  Prop.  L.,  §  524) 

partition,  deduction  of  damages  from  defendant's  share (Real  Prop.  L.,  S  527) 

interiocutory  judgment  for (Real  Prop.  L.,  §  526) 

necessary  parties  to  be  brought  in (Real  Prop.  L.,  S  520) 

reference,  etc.,  to  ascertain  rights  in  interest (Real  Prop.  L.,  §  526) 

view  by  court  or  jury * (Real  Prop.  L.,  S  528) 

ward,  right  to  maintain  action  against  guardian (Real  Prop.  L.,  §  522) 

Water  rates. 

foreclosure,  payment  of  water  rates  out  of  proceeds 1087 

Weather.    See  also  Evidence. 

certified  copy  of  record  of  weather  bureau,  admissibility  and  effect  as  evidence 375 

meteorologioal  and  astronomical  observatory  of  city  of  New  York,  admissibility  and  effect  of 

records  of  as  evidence 375 

record  of  state  or  federal  weather  bureau,  admissibility  in  evidence 375 

signal  service  of  United  States,  records  of,  admissibility  and  effect  as  evidence 375 

Weetchester  county. 

fees  of  coimty  clerk 1556,  1557 

Widow.   See  also  Dower. 

homestead  exemption,  continuance  for  benefit  of 674 

acknowledged  or  proved  and  certified  will,  admissibility  in  evidence 386 

action  to  establish  accrual  of  cause  within  statute  of  limitations 48 

limitation  of  action 48 

additional  allowance  to  plaintiff  in  action  to  procure  adjudication 1512 

computation 1532 

limitation  on  amount 1514 

construction,  preference  in  action  for 138 

infant  or  incompetent,  right  to  sell  real  property  contrary  to  provisions  of  will 1400 

preference  in  action  to  determine  validity  of  probate 138 

action  by  child  after  will  or  by  witness  to  will  to  determine  validity  of  will  of  real  property. 

(Dec.  Est.  L.,  (  205) 

to  determine  validity,  construction  or  effect  of  devise (Dec.  Est.  L.,  (  205) 

to  establish  lost  will (Dec.  Est.  L..  §  200) 

WiUs.    Se^  also  Surrogate's  Court  Act. 

construction  of  will  established  by  judgment (Dec.  Est.  L.,  (  201) 

evidence  required  to  establish  lost  or  destroyed  will (Dec.  Est.  L.,  (  204) 

judgment,  contents (Dec.  Est.  L.,  (  203) 

that  will  be  established (Dec.  Est.  L.,  §  201) 

.  to  direct  transmission  of  copy  to  surrogate  and  issuance  of  letters ....  (Dec.  Est.  L.,  §  202) 

provisions  appUed  to  wiU  made  before  enactment (Dec.  Est.  L.,  §  206) 

surrogate  to  record  will  and  issue  letters (Dec.  Est.  L.,  §  203) 

when  action  may  be  brought (Dec.  Est.  L.,  §  200) 

Witnesses.    See  also  Depositions;  Orders;  Subpoena. 
I.  In  general. 

depositions 288 

n.  Attendance. 

account,  production  of  books  on  subpoena  or  order 411 

arbitrators,  compelling  attendance  before 1453 

books  of  account,  production  on  subpoena  duces  tecum  or  order 411 

claim  of  title  by  third  person,  trial  by  sheriff  jury 103 
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II.  Attendance — Continued. 

depodtionB,  compelling  attendance  of  witnessee 299 

place  where  non-resident  witness  may  be  compelled  to  attend 900 

resident  witness  may  be  compelled  to  attend 300 

prisoner  confined  for  felony,  compelling  attendance  to  take  deposition 290 

order  to  bring  up  in  action  or  special  proceeding 415 

referee,  power  to  compel  attendance  by  attachment 460 

III.  Bringing  up  prisoner  to  testify. 

board  or  officer  in  special  proceedings,  who  may  make  order 41& 

court  of  record,  who  may  make  order 415 

death,  prisoner  sentenced  to 418 

disobedience  of  order  to  produce  prisoner,  penalty  for 420 

felony,  prisoner  confined  for 418 

who  may  make  order  to  bring  up 418 

justice  of  the  peace,  prisoners  that  may  be  brought  up  to  testify  before 417 

who  may  make  order  to  bring  up  prisoner  to  testify  before 417 

penalty  for  disobedience  of  order  to  produce 420 

prisoners  that  may  be  brought  up  to  testify 415 

remanding  prisoner  after  testifying 410 

IV.  Delinquent  witnesses. 

contempt,  failure  to  obey  subpoena  or  order  issued  in  proceedings  to  take 299 

proceedings  to  try  claim  of  title,  warrant  to  apprehend  by  whom  issued 10$ 

reference,  power  of  referee  to  punish  for  contempt. 469 

sheriff,  power  to  punish  for  contempt  on  trial  of  claim  of  title  by  third  person 10$ 

V.  Oath.    See  also  Oaths  and  Affirmation. 

by  whom  administered  and  trial  before  sheriff's  jury 103 

on  trial  of  title  by  third  person 103 

examination  before  administering  to  detennine  form  of  oath  witness  deems  obligatory ....  365 

of  witness  before  swearing  to  determine  capacity  to  take  oath 365 

power  of  courts  of  record  to  administer 63 

VI.  Competency. 

criminal  conversation,  wife  of  plaintiff  in  action  for 340 

divorce,  spouse  in  action  for 340 

husband  of  party  to  action 346 

interested  witnesses j 346 

parties  to  action 346 

spouse  in  action  for  divorce 340 

testimony  by  party  or  person  interested  to  personal  transaction  or  communication  with 

deceased  person  or  lunatic 347 

'^'                                wife  of  party  to  action 346 

I                                         plaintiff  in  action  for  criminal  conversation 340 

r  VII.  CredibiUty. 

^                                 conviction  of  crime  as  affecting 350 

u                                 method  of  proving  conviction  for  crime , 350 

:                                  right  to  cross-examine  as  to  conviction  for  crime 350 

VIII.  Confidential  or  privileged  communications. 

attorneys  and  employees,  disclosure  of 35$ 

confessions  to  clergymen 351 

husband  and  wife,  right  to  compel  disclosure  by 340 

nurses,  disclosure  of  information  acquired  in  professional  capacity 352 

personal  injury  action,  right  of  hospital  physician  or  nurse  to  testify  as  to  information 

acquired 354 

phsrsidans  and  nurses,  disclosure  of  information  that  crime  has  been  committed  on  child 

imder  sixteen 352^ 

disclosure  of  information  acquired  in  professional  capacity 352 

IX.  Privileges. 

dvil  liability,  right  to  refuse  to  answer  on  groimd  that  answer  may  tend  to  establish 355 

crime,  right  to  refuse  to  answer  question  tending  to  incriminate 355 

incriminating  evidence,  right  to  refuse  to  give 355 

penalty  or  forfeiture,  right  to  refuse  to  answer  questions  tending  to  establish 355 

privilege  from  arrest,  discharge  from  arrest  in  violation  of 408 

judge  who  may  discharge  witness  illegally  arrested 408 

supplementary  proceedings  when  not  excused  from  answering 791 

unlawful  exercise  of  corporate  rights,  immunity  of  witness 1219 

refusal  to  answer  on  groimd  of  incrimination 1219 

use  of  answer  of  witness  in  criminal  action 1210 

JLm  fees. 

attorney  testifjdng  for  client,  right  to  fees 1541 

deposition  to  be  used  without  state 1540 

generally 1530 

party  testifying  in  own  behalf  or  for  one  united  in  interest,  right  to  fees 1541 

sheriff  jury,  payment  of  fees  for  attendance  before 104 

XI.  Examination. 

manner  of  examination  by  counsel (Rules  Civ.  Pr.,  161) 
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Woman.    See  ilao  PartJea;  Mairied  Women. 

dvQ  arrest,  privilese  from 829 

ezeeutioiu  acninst.  when  to  iMue 705 

exemption  of  pereonal  proper^  from  exeoution 666 

■Under,  neoessity  (or  »ll'y"a  and  prorins  qMOial  damage!  tor.. .......  (Rnlea  Civ.  Fr..  07) 

Wilts.    See  alw  Certiorari;  Habea*  Coipoi. 

MboUehed,  ocErtiorari  to  review  detcnnination  of  interior  tribunal 112 

alt«mfttiTe  and  abaolute  writ*  <d  pn^bttioD 1341 

alternative  and  peremptoiy  writ*  in  mandamut. 1313 

Application  of  dvil  practice  act  to  pending  prooeedinfli  besnn  b^  atate  writ 1970 

chance  of  timB  o^  plaoe  of  holding  court  at  whieh  Mtumable,  «See( 02 

failure  or  adjournment  of  court  at  which  ratumable,  eStot 93 

•wutmcein  behalf  of  state 1236 

priv»t«  persoDB.  neoewity  that  writ  ahow  ianunee  upon  relation  of 1236 

■ubacription  and  indoraement (BiilesCiv.  Pr.,  13} 

Wrongful  dMth.    See  also  Contributtny  NegUgenee;  Death. 

attachment  in  action*  for 002 


Tonkan  eltf  eouit. 

■eourity  for  eoata  by  plaJntifT  beoomiDg  non-reiUent  M  dty  after  comiiieiiatmeitt  of  actioa , .    1622 
non-reeident  of  city 1522 
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art.  1  SURROGATE  AND  AC?riNG  SURROGATE  1 1; 


THE 


SURROGATE'S  COURT  ACT 

OF  THE 

STATE  OF  NEW  YORK 

L.  1920,  CH.  928,  AS  AMENDED,  1922 

AN  ACT  in  relation  to  surrogates  and  the  practice  and  procedure  in  surrogates' 

courts 

BMune  a  Uw  M«y  21, 1920,  with  the  approval  of  the  Governor.    Paaeed,  three-fifths  being  present. 

The  People  of  the  State  of  New  York  represented  in  SencUe  and  Assembly  do  enact  as  fal- 
lows: 

SUBBOGAn'S  COUBT  ACT 

Artiiole   1.  The  wrrosate  and  acting  surxogate.   (||  1'20.>  ^ 

2.  Officers  of  the  surrogate's  court.    (|l  21-33.)  ' 

3.  The  surrogate's  court  and  its  geneml  jurisdiction.    (||  34-47.)  'i 

4.  Proceedings,  how  begun;  pleadings  and  process;  service  of  citation  and  other  process,  and  proof  thereof. 

5.  Appearance;  procedure;  trial ;  orders  and  decrees.    (|f  63-87. ) 

6 .  General  provisions  relating  to  letters.    (If  88-104. )  4 

7.  Bonds  and  undertakings;  sureties.    (If  106-117.)  j 

8.  Grant  of  administration:  administrators.    (If  118-136.)  " 

9.  Production,  probate  and  construction  of  wiUs;  executors;  ancillary  letters;  testamentary  trustees.    (|§  137- 

171.)  ,  A 

10.  Guardians.    (H  172-194.) 

11.  Ap^ntmentM  appraisers;  inventory:  discovery  of  property.    (f|  196-206.)  * 

12.  Cuams;  pajonent  of  debta,  iMacies  and  expenses;  sales  of  real  estate  under  power  contained  in  will;  deposit  of 

money  and  securities.    (U  307-231.)  j 

13.  Disposition  of  real  propwty  and  the  income  thereof.   <||  232-860.)  .i 

14.  Accounting;  judicial  settlement  and  decree.    (f|  261-274.) 
16,  Costa  and  fees;  coonussions  and  compensation  of  executors,  administrators,  guardians  and  trustees 


Vj 


ti 


\i 
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(1*276-287.) 

16.  Appeals.    (||  288-310.) 

17.  Probata  of  heirship.    (|f  311-313.) 

18.  Definitions:  application  of  other  laws.    (If  314-317 

19.  Laws  repealed;  when  to  take  effect.    (||  318, 319.) 


ARTICLE  1 
The  surrogate  and  acting  surrogate 

Section   1.  Short  title. 

2.  Surrogate  and  acting  surrogate;  their  official  designations. 

3.  Seal  of  the  surrogate  and  surrogate's  court. 

4.  Surrogate,  when  not  to  be  counsel. 

6.  Surrogate  liable  for  clerk's  acta. 
0.  Surrogate,  when  disqualified. 

7.  Disqualification;  when  objection  must  be  taken. 

8.  Vacancy  or  disability;  who  to  act  as  surrogate. 

9.  If  surrogate  disqualified  who  to  act. 

10.  In  New  York  county. 

11.  Proof  <rf  authority. 

12.  When  and  how  inade. 

13.  How  authority  superseded. 

14.  Temporary  surrogate;  when  board  of  supervisors  may  appoint. 

16.  Gon^Mnsation  of  acting  surrogate. 
10.  Books  to  be  kept  by  surroi^te. 

17.  Books  to  be  indexed;  notation  on  margin  as  to  certain  decrees. 

18.  PsMrs  and  books  to  be  preserved  UKloonds  filed. 

19.  What  papers  to  be  transmitted  to  secretary  of  state  or  state  comptroller. 

20.  Inddental  powers  of  the  surrogate. 

Section  1.  Short  title. 

This  act  shall  be  known  as  the  "surrogate's  court  act.''    (Am.  by  L.  1921,  eh.  438| 
in  effect  Oct.  1,  1921.) 

DtffiVBtion.— New. 

711 


^■■\' ■,•■-■''  3. 


H 


§§2-7 


SURROGATE'S  COURT  ACT 


Art.  1 


§  2«  Surrogate  and  acting  surrogate ;  their  official  designations. 

Where  the  county  judge  is  also  surrogate,  he  may  be  designated,  in  any  paper  or  pro- 
ceeding relating  to  the  office  of  siurogate,  as  the  surrogate  of  the  county,  without  any 
addition  referring  to  his  office  as  county  judge.  A  local  officer  elected,  as  prescribed  in 
the  constitution,  to  discharge  the  duties  of  surrogate,  or  of  county  juc^e  and  surrogate, 
is  designated  in  this  act,  and,  when  acting  as  surrogate,  may  be  designated  as  the  ''special 
surrogate"  of  his  county.  Where  an  officer,  other  than  the  surrogate,  or  special  surrogate, 
acts  as  surrogate  in  a  case  prescribed  by  law,  he  must  be  designated  by  his  official  title 
with  the  addition  of  the  wcH'ds  ''and  acting  surrogate." 

DcarlTAtlon. — Code  dv.  proc.,  1 2472,  without  chance;  Note  of  rerlsen  of  1914. — No  chan^  in  this  sectioD 

tm  revised  bv  L.  1914,  ch.  443  from  former  1 2483;  origi-      except  to  insert  "special  surro^te  "  as  beinc  an  officer  who 
nally  revisea  from  L.  1853,  oh.  648.        •  need  not  add  to  his  official  signature  "and  acting  surro- 

gate." 


§  3.  Seal  of  the  surrogate  and  surrogate's  court. 

The  seal  of  the  surrogate  of  each  county  shall  continue  to  be  the  seal  of  the  surrogate's 
court  of  that  county,  and  must  be  used  as  such  by  an  officer  who  discharges  the  duties 
of  the  surrogates.  A  description  of  each  of  such  seals  must  be  deposited  and  recorded 
in  the  office  of  the  secretary  of  state,  unless  it  has  aheady  been  done;  and  must  remain 
of  record. 

DeiiTmtlon. — Code  civ.  proc.,  S  2473,  without  change;  bv  L.  1909,  ch.  65;  originally  revised  from  R.  S.,  pt.  3« 
as  revised  by  L.  1914,  ch.  443  from  former  S  2507,  as  am.      ch.  2,  tit.  1,  H  3.  4  and  5. 


ff 


§  4.  Surrogate,  when  not  to  be  counsel. 

A  surrogate  shall  not  be  counsel,  solicitor  or  attorney  in  a  civil  action  or  special  pro- 
ceeding for  or  against  any  executor,  administrator,  temporary  administrator,  testamentary 
trustee,  guardian  or  infant,  over  whom,  or  whose  estate  or  accounts,  he  could  have  any 
jurisdiction  by  law. 


Derlyatloii. — Code  civ.  proc.,  fi  2474,  without  change; 
as  revised  by  L.  1914,  ch.  443  from  former  |2495,  as 
am.  by  L.  1893,  ch.  686;  originally  revised  from  R.  S.,  pt.  3, 
oh.  2,  tit.  1.  f  13. 

Note  of  reflsen  of  If  14. — ^Monroe  county  has  a  popu- 
lation o^more  than  120,000,  and  therefore  under  f  20,  art. 


VI,  of  the  constitution,  the  last  sentence  (of  the  former 
section]  is  no  longer  necessary. 

Disquallllcatloii  by  actliijK  as  attorney. — Merrill  ▼. 
Parsons,  223  N.  Y.  667;  Darhng  v.  Pierce,  15  Hun  542; 
Wigand  v.  Deionge,  8  Abb.  N.  C.  260. 

Compeiisatlon  as  counsel  to  be  returned. — ^Matter 
of  Merxiil,  151  App.  Div.  785, 136  N.  Y.  Supp.  884. 


§  6.  Surrogate  liable  for  clerk's  acts. 

A  surrogate  hereafter  elected  or  appointed,  and  the  sureties  on  his  official  bond,  are 
liable  for  any  act  of  the  clerk  or  deputy  clerk  of  the  surrogate's  court  in  the  discharge 
of  his  official  duties,  during  the  surrogate's  term  of  office,  as  if  the  act  were  performed 
by  the  surrogate.  The  surrogate  may  take  security  from  the  clerk  or  deputy  clerk,  or 
either  of  them,  to  indemnify  him  against  the  liability  created  by  this  section. 

Derlyatlon. — Code  dv.  proc.,  §  2475,  witnout  change;     numbered  f  2511  by  L.  1803,  ch.  686,  and  am.  by  L.  1907, 
as  revised  b^  L.  1914,  ch.  443,  from  former  f  2510,  as  re-     ch.  209;  originally  revised  from  L.  1857,  ch.  789. 


§  6.  Surrogate,  when  disqualified. 

In  addition  to  his  general  disqualifications  as  a  judicial  officer,  a  surrogate  is  dis- 
qualified from  acting  upon  an  application  for  probate  of  a  will,  where  he  is  a  subscribing 
witness,  or  is  necessarily  examined  or  to  be  examined  as  a  witness. 

A  surrogate  is  also  disqualified  in  any  matter  in  his  court  where  he  files  a  certificate 
that  his  relations  to  the  parties  or  the  subject  matter  are  such  that  it  is  improper  for  him 
to  act. 


Derlfatton. — Code  dv.  proc.,  §  2476,  without  change; 
as  revised  by  L.  1914,  ch.  443  from  former  §  2496;  origi- 
nally revised  from  R.  S.,  pt.  2.  ch.  6,  tit.  2,  S  48;  L.  1847, 
ch.  470, 1  32,  in  part;  L.  1871,  ch.  859.  f  8,  in  part. 

Note  of  refiaers  of  1914. — In  the  third  line  after 
"will "  insert  part  of  old  subd.  2,  making  a  continuous 
sentence.  Rei>eal  the  remainder  of  the  section,  as  the  same 
is  ooveied  by  the  judiciary  law. 


The  new  matter  is  added  because  the  relation  of  the 
surrogate  to  persons  doing  business  in  his  court,  and  to  the 
subject  matter,  especially,  where  he  is  allowed  to  practice* 
is  often  such  that  ne  ought  not  to  be  obliged  to  act. 

Sorrosate  not  dlsqiialUled.— Matter  of  Carter,  198 
App.  Div.  366. 184  N.  Y.  Supp.  40;  Matter  of  Hancock,  91 
N.  Y.  284;  People  v.  Weiant,  30  Hun  476;  Hopkins  ▼• 
Lane,  3  N.  Y.  Supp.  661,  6  Dem.  13. 


§  7.  Disqualification ;  when  objection  must  be  taken. 

An  objection  to  the  power  of  a  surrogate  to  act,  based  upon  a  disqualification,  is  waived 
by  an  adult  party  to  a  special  proceeding  unless  it  is  taken  at  or  before  the  joinder  of 
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issue  by  that  party,  or,  where  an  issue  is  not  framed,  at  or  before  the  submission  of  the 
matter  or  question  to  the  surrogate. 

Derlratloii. — Code  civ.  proo.,  §  2477,  without  chanjse;  Note  of  reflsert  of  Ifli. — Change  puts  all  diaquaJIfi- 

as  revised  by  L.  1914,  oh.  443  from  former  §  2497;  on^-  cations  that  can  be  waived  on  the  same  footing,  leavmg  no 

nally  revised  from  R.  8..  pt.  3,  eh.  3,  tit.  1,  {  14,  as  added  useless  exceptions  to  be  hunted  out. 
by  L  1844,  ch.  300.  f  6. 

§  8.  Vacancy  or  disability;  who  to  act  as  surrogate. 

Where  in  any  county,  except  New  York,  the  office  of  surrogate  is  vacant;  or  the  surro- 
gate is  disabled  by  reason  of  sickness^  absence  or  lunacy,  or  is  disqualified  in  a  particular 
matter,  and  special  provision  is  not  made  by  law  for  the  discharge  of  the  duties  of  his 
office  in  that  contingency;  the  duties  of  his  office  must  be  discharged,  imtil  the  vacancy 
is  filled  or  the  disabiUty  ceases,  as  follows: 

1.  By  the  special  surrogate. 

2.  If  there  is  no  special  surrogate,  or  he  is  in  like  manner  disabled,  or  is  precluded  or 
disqualified,  by  the  special  county  judge. 

3.  If  there  is  no  special  county  judge,  or  he  is  In  like  manner  disabled,  or  is  precluded 
or  disqualified,  by  the  county  judge. 

4.  If  there  is  no  county  judge,  or  he  is  in  like  maimer  disabled,  or  is  precluded  or  dis- 
qualified, by  the  district  attorney. 

But  before  an  officer  is  entitled  to  act  as  prescribed  in  this  section,  proof  of  his  au- 
thority to  act  as  prescribed  in  section  eleven  of  this  act  must  be  made.  In  any  proceed- 
ing in  the  surrogate's  court  of  the  county  of  Kings,  before  either  of  the  officers  authorized 
in  this  section  to  discharge  the  duties  of  the  office  of  surrogate  of  such  county  for  the 
time  being,  if  an  issue  is  joined  or  a  contest  arises  either  on  the  facts  or  the  law,  such 
officer,  in  his  discretion,  may,  by  order,  transfer  such  cases  to  the  supreme  court  to  be 
heard  and  decided  at  a  special  teim  thereof,  held  in  such  county,  which  order  shall  be 
recorded  in  the  surrogate's  office.  A  certified  copy  of  such  order,  together  with  the 
appropriate  certificate  or  certificates  of  the  authority  of  the  officer  to  act  as  siurogate, 
shall  be  sufficient  and  conclusive  evidence  of  the  jurisdiction  and  authority  of  the  su- 
preme court  in  such  matter  or  cause.  After  a  final  order  or  decree  is  made  in  the  matter 
or  cause  so  transferred  to  the  supreme  court,  the  court  shall  direct  the  papers  to  be  re- 
turned and  filed,  and  transcripts  of  all  orders  and  decrees  made  therein  to  be  recorded 
in  the  surrogate's  office  of  such  county;  and  when  so  filed  and  recorded,  they  shall  have 
the  Bsane  effect  as  if  they  were  filed  and  recorded  in  a  case  pending  in  the  surrogate's 
court  of  such  ooimty. 

Derivation. — Code  civ.  proc.,  (  2478,  without  change;  Application. — Matter  of  Tvler,  60  Hun  566,  15  N.  Y. 

as  revised  by  L.  19M,  ch.  443,  from  former  |  2484,  as  Supp.  366;  People  ex  rel.  Sholes  v.  Supervisors,  82  Hun 

am.  by  L.  1803,  ch.  686;  originally  revised  from  R.  S.,  105,  31  N.  Y.  Supp.  63. 

pt.  2,  ch.  6,  tit.  2,  H  40-54;  L.  1847,  ch.  470.  S  32;  L.  1871,  Appointment    or   provisional    iniTOcate. — Frye's 

oh.  850,  f  8.  Estate,  20  N.  Y.  Supp.  588. 

§  9.  If  surrogate  disqualified  who  to  act. 

Where  the  surrogate  of  any  comity,  except  New  York,  is  precluded  or  disqualified  from 
acting  with  respect  to  any  particular  matter,  his  powers  with  respect  to  that  matter, 
or  if  he  be  temporarily  absent,  his  powers  with  respect  to  all  matters,  shall  be  discharged 
by  the  several  officers  designated  in  the  last  section,  in  the  order  therein  provided. 
If  there  is  no  such  officer  qualified  to  act  therein,  the  surrogate  may  file  in  his  office  a 
certificate,  stating  that  fact;  specifying  the  reason  why  he  is  disqualified  or  precluded; 
and  designating  the  surrogate  of  any  county,  other  than  New  York,  to  act  in  his  place 
in  the  particular  matter  or  during  his  absence.  The  surrogate  so  designated  has,  with 
respect  to  that  matter,  or  generally  when  the  designation  is  made  on  account  of  absence 
of  the  surrogate,  all  the  powers  of  the  surrogate  making  the  designation,  and  may  exer- 
cise the  same  in  either  county. 

Deiffatton. — Code  civ.  proc.,  1 2479,  without  change;  absent,  to  make  a  certificate  of  the  fact,  and  thus  obviate 

as  revised  ^  L.  1914,  ch.  443  from  former  §  2485,  as  application  to  the  supreme  court. 

am.  by  L.  1893,  ch.  686;  originally  revised  from  L.  1877,  Constltationallty. — People  ex  rel.  Oakley  v.  Petty.  32 

ch.  285;  L.  1879.  eh.  311.  Hun  443. 

Note  of  reirUen  of  IflA.— The  changes  in  this  section  Dtequallflcatlon. — Matter  of  Hancock,  91  N.  Y.  284; 

with  others  following  are  intended  to  raiable  Uie  surrogate  People  v.  Weiant,  30  Him  475. 
where  he  is  disqualified  in  a  particular  matter  or  is  to  be 
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§  10.  In  New  York  county. 

In  the  county  of  New  York  the  supreme  court,  at  a  special  term  thereof,  on  the 
presentation  of  proof  of  its  authority,  as  prescribed  in  the  next  section,  must  exercise 
all  the  powers  and  jurisdiction  of  the  surrogate's  court,  as  follows: 

1.  Where  the  surrogate  is  precluded  or  disqualified  from  acting  with  respect  to  a 
particular  matter,  it  must  exercise  all  the  powers  and  jurisdiction  of  that  court  with 
respect  to  that  matter. 

2.  Where  the  office  of  surrogate  of  the  county  is  vacant,  or  the  surrogate  is  disabled 
by  reason  of  sickness,  absence  or  lunacy,  it  must  exercise  all  the  powers  and  jurisdiction 
of  that  court,  until  the  vacancy  is  filled  or  the  disability  ceases,  as  the  case  may  be. 

Dtffiyatloii. — Code  dv.  proo.,  1 2480,  without  oluuise;  aa  reviaed  by  L.  1914,  ch.  443  from  former  1 2480,  as  am 
by  L.  1881,  eh.  635;  L.  1803.  ch.  086.  and  L.  1895.  ch.  940. 

§  11.  Proof  of  authority. 

The  authority  of  another  officer,  or,  in  the  coimty  of  New  York,  of  the  supreme  court, 
to  act  as  prescribed  in  the  last  three  sections,  must  be  proved  in  one  of  the  following 
modes:  ' 

1.  Where  the  surrogate  is  disqualified  or  precluded  from  acting  in  a  particular  matter, 
that  fact  may  be  proved  by  the  surrogate's  certificate  thereof.  Where  the  surrogate  is 
temporarily  absent,  that  fact  may  be  proved  by  the  certificate  of  the  surrogate,  or  of 
the  clerk  of  the  surrogate's  court,  or  of  the  coimty  clerk. 

2.  The  fact  that  the  surrogate  is  disabled  by  reason  of  sickness,  or  lunacy,  or  that 
the  office  is  vacant,  and  also  the  authority  of  the  officer,  or  of  the  court,  as  the  case  may 
be,  to  act  in  his  place,  may  be  proved  and  are  deemed  conclusively  established  by  an 
order  of  a  justice  of  the  supreme  court  of  the  judicial  district  embracing  the  coimty. 

Derifatton. — Code  dv.  proc.,  1 2481,  without  chance;  nerawaTy  and  only  raqulaite.     If  the  aurrosate  lefuaea 

aa  reviaed  by  L.  1914,  ch.  443  from  former  §  2487.  as  to  make  it,  an  appeal  tiea.   Where  the  aurrogate  b  diaabled 

am.  by  L.  1805,  eh.  940;  originaUy  reviaed  trom.  R.  8..  or  the  office  ia  vacant  let  the  supreme  court  give  direetlon. 

pt.  2.  oh.  8.  tit.  2.  H  49-M;  L.  1847,  oh.  470, 1 32;  L.  1871,  CertUlente    of    disqiMlllfeaMon.— People    ex    rel. 

oh.  859,  f  8.  Oakley  v.  Petty.  32  Hun  443;  Matter  of  Tyler,  60  Hun  686, 

N«to  off  TCtHMn  off  1914.— The  certificate  ahaU  be  the  15  N.  Y.  Supp.  366. 

§  12.  When  and  how  made. 

An  order  may  be  made  as  prescribed  in  subdivision  two  of  the  last  section  upon  or 
without  notice,  as  a  justice  of  the  supreme  court  of  the  judicial  district  embracing  the 
coimty  thinks  proper.  It  must  recite  the  cause  of  the  making  thereof,  and  must  designate 
the  officer  or  court  empowered  to  discharge  the  duties  of  the  office  of  surrogate.  It  may, 
in  the  discretion  of  the  justice,  require  an  officer  to  give  security  for  the  due  discharge 
of  the  duties  therein.  Where  the  office  of  surrogate  is  vacant,  or  the  surrogate  is  dis- 
abled by  reason  of  lunacy,  the  attorney-general,  if  directed  by  the  goyemor  must,  or 
the  district  attorney  upon  his  own  motion  may,  apply  for  the  order,  and  a  justice  of  the 
supreme  court  of  the  judicial  district  embracing  the  county  must  grant  it  upon  his 
application.  A  justice  of  the  supreme  court  of  the  judicial  district  embracing  the  county 
may  also  grant  the  order  upon  the  application  of  a  party  or  a  person  about  to  become  a 
party  to  any  special  proceeding  in  the  surrogate's  court.  Where  the  surrogate  is  sick, 
the  granting  of  an  order  rests  in  the  discretion  of  the  justice,  and  its  effect  may  be 
qualified  as  the  justice  thinks  proper. 

Dertvatton. — Code  dv.  pioc.,  1 2482,  without  change;  Note  off  roHMn  off  1914. — By  amending  the  prior 

aa  reviaed  by  L.  1914,  oh.  443  from  former  f  2488;  origi-  section  making  the  certificate  auffident,  thia  section  now 

nally  reviaed  from  R.  8.,  pt.  2,  ch.  6,  tit.  2,  f|  49-54:  appUee  only  in  caaea  <rf  vacancy,  nokneaa  or  lunacy. 
L.  1847,  ch.  470,  f  32;  L.  1871.  ch.  859.  f  8. 

§  13.  How  authority  superseded. 

Where  an  order  is  made  by  a  justice  of  the  supreme  court  of  the  judicial  district  em- 
bracing the  county,  as  prescribed  in  the  last  two  sections,  or  an  appointment  is  made  as 
prescribed  in  section  fourteen  of  this  act  for  any  cause  except  a  vacancy  in  the  office  of 
surrogate,  it  may  be  revoked,  without  prejudice  to  any  proceeding  theretofore  taken  by 
virtue  thereof,  by  a  justice  of  the  supreme  court  of  the  judicial  district  embracing  the 
surrogate's  county,  upon  proof  that  it  was  improvidently  made,  or  that  the  cause  of  mak- 
ing it  has  become  inoperative.  Such  an  order  or  appointment,  made  upon  the  ground 
that  the  surrogate's  office  is  vacant,  is  superseded  without  any  formal  revocation,  by  the 
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filling  of  the  vacancy.  After  the  order  of  appointment  is  revoked,  or  the  vacancy  is  filled, 
as  the  case  may  be,  the  unfinished  business,  in  any  fvoceeding  taken  by  virtue  of  the 
order  or  appointment,  must  be  transferred  to,  and  may  be  completed  by,  the  surrogate 
in  the  same  manner  and  with  like  effect  as  where  a  new  surrogate  completes  the  un- 
finished business  of  his  predecessor. 

Dvtratton. — Code  civ.  proo.,  1 2483.  without  chanfe;  Note  of  roflscn  of  If  14. — ^Referenoe  to  "fluperviaon ' ' 

M  revised  by  L.  1914.  oh.  443  from  former  1 2489;  orifi-  omitted  here.    See  next  section  and  note, 
nally  revised  fiorn'R.  B.,  pt.  2,  eh.  6.  tit.  2.  Si  49-04; 
L.  1847.  oh.  470.  f  32;  L.  1871.  eh.  8fi9.  §  8. 

§  14.  Temporary  surrogate ;  when  board  of  supervisors  may  appoint. 

In  any  county,  except  New  York,  if  the  surrogate  is  disabled  by  reason  of  sickness, 
and  there  is  no  special  surrogate,  or  special  coimty  judge  of  the  county,  the  board  of 
supervisors,  or  in  the  counties  embraced  within  the  city  of  New  York,  the  board  of 
aldermen,  may,  in  its  discretion,  appoint  a  suitable  person  to  act  as  surrogate  until  the 
surrogate's  disability  ceases,  or  until  a  special  surrogate  or  a  special  county  judge  is 
elected  or  appointed.  A  person  so  appointed  must,  before  entering  on  the  execution  of 
the  duties  of  his  office,  take  and  file  an  oath  of  office  and  ^ve  an  official  bond  as  pre- 
scribed by  law  with  respect  to  a  person  elected  to  the  office  of  surrogate. 

DmIwUoiu— Code  civ.  proo..  f  2484,  without  ohanoe;  Note  of  roHMn  of  1914.— Change  in  this  and  several 

as  revised  by  L.  1914.  eh.  443  from  former  1 2492.  as  am.  other  places  to  meet  the  conditions  in  Greater  New  York. 
by  L.  1893.  oh.  686;  substitute  for  R.  S..  pt.  2,  ch.  6.  tit.  2. 
164. 

§  16.  Compensation  of  acting  surrogate. 

An  officer,  or  a  person  appointed  by  the  board  of  supervisors,  or  board  of  aldermen, 
who  acts  as  surrogate  of  any  county  during  a  vacancy  in  the  office,  or  in  consequence  of 
disability,  as  prescribed  in  this  article,  must  be  paid,  for  the  tune  during  which  he  so 
acts,  a  o(mipensation  equal  pro  rata  to  the  salary  of  the  surrogate;  or,  in  a  coimty  where 
the  coimty  judge  is  also  surrogate,  to  the  salary  of  the  county  judge.  The  amount  of 
his  compensation  must  be  audited  and  paid  in  like  manner  as  the  salary  of  the  surrogate, 
or  of  the  county  judge,  as  the  case  may  be.  Where  an  officer  of  the  county  performs 
the  duties  of  the  surrogate  with  respect  to  a  particular  matter  wherein  the  surrogate 
is  disqualified  or  precluded  from  acting,  the  supervisors  of  the  county,  or  board  of  aldermen, 
must  allow  him  such  compensation  as  would  equal  pro  rata  the  salary  of  the  surrogate  to  be 
audited  and  collected  in  the  same  manner;  and  the  salary  of  his  other  office  shall  cease  during 
the  period  in  which  he  acts  as  surrogate.  Should  the  pro  rata  salary  of  the  surrogate  be  less 
than  that  of  the  office  of  the  officer  acting  as  surrogate,  then  such  officer  shall  be  entitled  to 
the  salary  of  his  first  office  and  to  that  alone.  (Am.  by  L.  1922,  ch.  320,  in  effect  Sept.  1, 
1922.) 

DcrlTAtloii. — Code  civ.  proc..  1 2485,  without  change;  AppUcation. — Matter  of  Tyler.  60  Hun  666,  15  N.  Y. 

as  revised  by  L.  1914.  oh.  443  from  former  f  2493;  origi-  Supp.  366;  People  ex  rel.  Sholee  v.  Supervisors,  82  Hun 

naUv  reviwcf  from  L.  1871.  oh.  859. 1 8.  106.  31  N.  Y.  dupp.  63. 

Note  of  TCtHMTB  or  IBUt—The  person  performing  the  Bxtrm  eompensatlon  may  be  nanted  to  tpeetel 

duties  of  the  surrogate  should  have  the  same  oompensa-  eouDtfJadge. — Matter  of  Barhite  (1921),  199App.  Div. 

tion.   Thiols  the  pracUoe  now.  234.  191   N.  Y.  Supp.  461. 

§  16.  Books  to  be  kept  by  surrogate. 

Each  surrogate  must  provide  and  keep  the  following  books: 

1.  A  record-book  of  wills,  in  which  must  be  recorded,  at  length,  every  will  required  by 
law  to  be  recorded  in  his  office  and  the  decree  admitting  it  to  probate. 

2.  A  record-book  of  letters  testamentaiy,  letters  of  administration  and  letters  of 
guardianship,  in  which  must  be  recorded  all  such  letters  issued  out  of  his  court. 

2-a.  A  record-book  of  testametary  trustees  in  which  must  be  recorded  the  names  of 
all  persons  named  in  any  will  or  pursuant  to  any  power  contained  in  any  will  or  appointed 
by  the  surrogate,  together  with  the  instrument  by  which  any  such  person  was  designated 
if  designated  pursuant  to  any  power  contained  in  any  will,  who  have  qualified  by  taking 
and  filing  with  the  surrogate  an  oath  of  office  and  such  bond  as  may  be  required  by  the 
surrogate,  or  by  filing  a  consent  to  accept  such  appointment  duly  executed  and  acknowl- 
edged, if  such  trustee  be  a  trust  company  or  other  trustee  exempted  by  law  from  taking 
an  oath  of  office.    (Subd.  added  by  L.  1921,  ch.  201,  in  effect  Oct.  1,  1921.) 

3.  A  record-book  in  which  must  be  recorded  every  decree  whereby  the  account  of  an 
executor,  administrator,  testamentary  trustee,  or  guardian  is  settled. 

4.  A  book  containing  a  minute  of  every  paper  filed,  or  other  proceeding  taken,  relating 
to  the  disposition  of  the  real  property  of  a  decedent,  and  a  record  of  every  order  or 
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decree  made  thereupon;  with  a  memorandum  of  every  report  made,  and  other  proceed- 
ing taken,  foimded  upon  a  decree  for  such  a  disposition. 

5.  A  book  containing  a  minute  or  record  of  every  decree  or  order,  the  record  of  which 
is  not  required  by  this  section  to  be  kept  elsewhere;  together  with  a  memorandum  of 
each  execution  issued,  and  of  the  satisfaction  of  each  decree  recorded  therein. 

6.  A  book  in  which  must  be  recorded,  upon  the  application  of  any  person,  all  instru- 
ments acknowledged,  or  proved,  and  duly  certified,  settling  estates  or  accounts  or  assign- 
mg,  mortgaging,  charging  or  releasing  any  interest  in  any  estate  or  fund. 

7.  A  book  known  aa  the  court  and  trust  fund  register. 

8.  A  book  in  which  all  bonds  and  undertakings  filed  in  his  court  must  be  recorded. 

The  expense  of  providing  the  books  required  by  law  to  be  kept  and  used  by  the  surro- 
gate is  a  county  charge,  and  such  books  must  be  open  at  all  reasonable  times  to  the 
inspection  of  any  person. 

DeffYfttton. — Code  oiv.  proc.,  $  2486,  as  am.  by  subd.  6  see  [fonser]  1 25Q2;  $  32,  penoaal  propertar  law; 
L.  1920,  oh.  302,  without  change;  as  revised  by  L.  1914,  .   §274,  real  property  law.     Subd.  7  from  former  f  2509. 

ch.  443  from  former  ((  249S,  2502;  S  2498,  originaliy  re-  Subd.  8  from  county  law,  %  247. 

vised  from  R.  S.,  pt.  3,  ch.  2,  tit.  1,  |  7;  pt.  2,  ch.  6,  tit.  4,  The  amendment  of  1921  made  to  conform  to  code  civ. 

i  60;  tit.  2.  f  57,  and  L.  1837,  ch.  460,  S|  2,  3.    (  2502,  as  proc.,  (  2486,  subd.  2a,  as  added  by  L.  1920,  ch.  302. 

added  by  L.  1906,  ch.  350:  Coneetton  of  reeord  of  wUL— Matter  of  Davis,  W 

Note  of  rcfvlsers  of  1914. — Scattered  provisions  re-  Misc.  447,  164  N.  T.  Supp.  143. 
quiring  books  to  be  kept  put  into  one  section.     As  to 

§  17.  Books  to  be  indexed;  notation  on  margin  as  to  certain  decrees. 

To  each'  of  the  books  kept  as  prescribed  in  the  last  section  must  be  attached  an  ali^a- 
betical  index  referring  to  the  page  of  the  book  where  each  subject  may  be  foimd.  The 
surrogate  may  keep  two  or  more  books  for  a  further  di^dsion  of  the  subjects  specified 
in  any  subdivision  of  the  last  section;  in  which  case  he  must  keep  a  separate  index  to 
each  set  of  books.  Each  decree  or  judgment  affecting  a  will,  its  probate  or  construction, 
or  revoking  or  otherwise  affecting  letters  testamentary,  letters  of  administration,  or 
letters  of  guardianship,  or  suspending  or  removing  a  testamentaiy  trustee  or  modif3an|^ 
or  otherwise  affecting  any  other  decree,  and  any  instrument  or  order  appointing  or 
designating  any  person  a  testamentary  trustee  pursuant  to  a  power  contained  in  any^  will, 
must  be  plainly  noted  at  the  end  or  in  the  margin  of  the  record  of  the  will,  letters,  or 
original  decree,  with  a  reference  to  the  book  and  page  where  the  subsequent  decree  is 
recorded.     (Am.  by  L.  1021,  ch.  201,  in  effect  Oct.  1,  1921.) 

DerlTfttlon. — Code  dv.  proc.,  (  2487,  as  am.  by  L.  1920,         Note  of  reflsen  of  1914.^ — Reference  to  revokins 
ch.  302,  without  change;  as  revised  by  L.  1914.  ch.  443      probate  in  this  and  several  other  sections  omitted  as  the 
from  former  (  2499;  originally  revised  from  R.  S.,  pt.  2,      surrogate  has  had  no  such  i>ower  in  several  years.    Last 
oh.  6,  tit.  2,  {57;  tit.  3,  |  60;  pt.  3,  ch.  2,  tit.  1,  {  7,  and      sentence  inserted  at  end  of  prior  section. 
L.  1SB7,  ch.  460,  H  2  and  3.  The  amendment  of  1921  made  to  conform  to  code  dv. 

proc.,  §  2S47,  as  am.  by  L.  1920,  ch.  302. 

§  18.  Papers  and  books  to  be  preserved  and  bonds  filed. 

The  surrogate  must  carefully  j&le  and  preserve  in  his  office  every  deposition,  affidavit^ 
petition,  report,  accoimt,  voucher,  or  other  paper  relating  to  any  proceeding  in  his 
court  and  deliver  to  his  successor  all  the  papers  and  books  kept  by  him,  except  that 
vouchers  may  be  returned  to  the  accounting  party  after  two  years,  or  destroyed  after 
five  years  from  the  date  of  the  decree  which  allowed  the  payments  represented  by 
them. 

DertYatloii. — Code  dv.  proc.,  (  2488,  without  change;  Note  of  revisers  of  1914. — It  has  been  thought  un- 

as  revised  by  L.  1914,  ch.  443  from  former  (  2500,  as  am.  necessary  to  retain  vouchers.    The  decree  establinies  the 

by  L.  1893,  ch.  686;  originally  revised  from  R.  S.,  pt.  3,  payments,  and  after  a  reasonable  time  they  can  safely  be 

ch.  2,  tit.  1,  S  8;  pt.  2,  ch.  6,  tit.  4,  $  13,  last  clause.  returned  or  destroyed. 

§  19.  What  papers  to  be  transmitted  to  secretary  of  state  or  state  comptroller. 

A  surrogate  who  admits  to  probate  the  will  of  a  person  who  was  not  a  resident  of  the 
state  at  the  time  of  his  death  or  grants  original  or  ancillary  letters  testamentary  upon 
such  a  will,  or  original  or  ancillary  letters  of  administration  upon  the  estate  of  such  a 
person,  must,  within  ten  days  thereafter,  transmit  to  the  secretary'-  of  state,  to  be  filed 
in  his  office,  a  certified  copy  of  the  will  or  letters. 

The  surrogate  must,  within  ten  days  after  granting  letters  of  administration  to  a 
county  treasurer,  transmit  to  the  state  comptroller  a  certified  copy  of  such  letters. 

Derlvstloii. — Code  dv.  proc.,  %  2489,  irithout  change;      §2667,  as  am.  by  L.  1893,  ch.  686;  originally  revised  fronk 
as  revised  by  L.  1914,  ch.  443  from  former  $$  2503,  2667;       R.  S.,  pt.  2,  ch.  6,  tit.  6,  |S  66-68. 
(  2603.  originally  revised  from  R.  S.,  pt.  2,  ch.  6,  tit.  2, 1 59. 
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§  20.  Incidental  powers  of  the  surrogate. 

A  surrogate,  in  or  out  of  court,  as  the  case  requires,  has  power:  ^ 

1.  To  issue  citations  and  other  process  authorized  by  law  to  parties,  in  any  matter 
within  the  jurisdiction  of  his  court  ;^and,  in  a  case  prescribed  by  law,  to  compel  the 
attendance  of  a  party. 

2.  To  adjourn,  from  time  to  time,  a  hearing  or  other  proceeding  in  his  court;  and 
where  all  persons  who  are  necessary  parties  have  not  been  cited  or  notified,  and  citation 
or  notice  has  not  been  waived  by  appearance  or  otherwise,  it  is  his  duty,  before  proceed- 
ing further,  so  to  adjourn  the  same,  and  to  issue  a  supplemental  citation,  or  require  the 
petitioner  to  give  an  additional  notice,  as  may  be  necessary. 

3.  To  issue,  under  the  seal  of  the  court,  a  subpoena  requiring  the  attendance  of  a 
witness,  or  of  a  person,  residing  or  being  in  any  part  of  the  state,  for  examination  as  to 
any  matter  or  subject  about  which  it  is  necessary  or  proper  for  the  surrogate  to  inquire 
in  order  that  he  may  properly  perform  any  duty  imposed  upon  him  by  law;  or  a  sub- 
poena duces  tecum  requiring  such  attendance  and  the  production  of  a  book  or  paper 
material  to  an  inquiry  pending  in  the  court. 

4.  To  enjoin  by  order,  an  executor,  administrator,  testamentary  trustee  or  guardian, 
to  whom  a  citation  or  other  process  has  been  duly  issued  from  his  court,  from  acting  as 
such  until  the  further  order  of  the  court. 

6.  To  require,  by  order,  an  executor,  administrator,  testamentary  trustee,  or  guardian 
subject  to  the  jurisdiction  of  his  court,  to  perform  any  duty  imposed  upon  him  by  statute, 
or  by  the  surrogate's  court,  under  authority  of  a  statute. 

6.  To  open,  vacate,  modify,  or  set  aside,  or  to  enter  as  of  a  former  time,  a  decree  or 
order  of  his  court;  or  to  grant  a  new  trial  or  a  new  hearing  for  fraud,  newly  discovered 
evidence,  clerical  error,  or  other  sufficient  cause.  The  powers  conferred  by  this  subdivi- 
sion must  be  exercised  only  in  a  like  case,  and  in  the  same  manner,  as  a  court  of  record 
and  of  general  jurisdiction  exercises  the  same  powers. 

7.  To  punish  any  person  for  a  contempt  of  his  court,  civil  or  criminal,  in  any  case 
where  it  is  expressly  prescribed  by  law  that  a  court  of  record  may  pimish  a  person  for  a 
similar  contempt,  and  in  like  manner. 

8.  Subject  to  the  provisions  of  law  relating  to  the  disqualification  of  a  judge  in  certain 
cases,  to  complete  any  unfinished  business  pending  before  his  predecessor  in  the  office, 
including  proofs,  accountings  and  examinations. 

9.  To  complete  and  certify  and  sign  in  his  own  name,  adding  to  his  signature  the  date 
of  so  doing,  all  records  or  papers  left  imcompleted  or  unsigned  by  any  of  his  predecessors. 

10.  To  exemplify  and  certify  transcripts  of  all  records  of  his  court,  or  other  papers 
remaining,  therein;  and  to  search,  or  certify  that  a  document  or  paper,  of  which  the 
custody  legally  belongs  to  him,  cannot  be  foimd. 

11.  With  respect  to  any  matter  not  expressly  provided  for  in  the  foregoing  subdivisions 
of  this  section,  to  proceed,  in  all  matters  subject  to  the  cognizance  of  his  court,  according 
to  th#  course  and  practice  of  a  court  having  by  the  common  law  jurisdiction  of  such 
matters,  except  as  otherwise  prescribed  by  statute;  and  to  exercise  such  incidental  powers 
as  are  necessary  to  carry  into  effect  the  powers  expressly  conferred. 

12.  A  surrogate  has  power  to  administer  oaths,  to  take  affidavits  and  the  proof  and 
acknowledgment  of  deeds  and  all  other  instruments  in  writing,  and  certify  the  same  with 
the  same  force  and  effect  as  if  taken  and  certified  by  a  county  judge;  and  in  any  pro- 
ceeding of  which  he  has  jurisdiction,  he  may  administer  oaths,  take  affidavits,  testimony 
and  depositions,  and  certify  the  same  at  any  place  within  the  state  of  New  York,  with 
the  same  force  and  effect  as  if  taken  in  his  county. 


DairatSon.— Code  dr.  proc.,  f  2490,  without  change; 
excq>t  that  the  last  part  of  subd.  10  ia  from  code  dv.  proc., 
1 961.  1 2490.  aa  revised  by  L.  1914,  ch.  443  from  former 
It  2481,  2618,  2662.  $  2481.  as  am.  by  L.  1909,  ch.  65; 
ori^nally  revised  from  R.  S.,  pt.  3.  ch.  2,  tit.  1,  H  6,  11; 
L.  1837.  oh.  460. 1 9,  in  part,  and  1 61;  L.  1870,  ch.  74.  (  2; 
L.  1871.  oh.  424. 1 2;  L.  1874.  ch.  9.  Subd.  12  derived  from 
L.  1884.  oh.  309.  1 1,  as  am.  by  L.  1900.  ch.  610,  1 1. 
1 2618*  originally  revised  from  R.  S..  pt.  2.  ch.  6.  tit.  2, 
f  26.  1 2662,  as  am.  by  L.  1893,  oh.  686;  L.  1909,  ch.  184; 
oonsoUdated  from  former  {§  2660.  2661,  the  former  new 
when  originally  inserted  in  code  civ.  proc.  and  the  latter 
orifonally  revised  from  R.  S..  pt.  2.  ch.  6.  tit.  2,  $  26. 

Code  dv.  proc..  1 061.  added  by  L.  1898,  ch.  32.  and 
am.  Iw  L.  1906,  oh.  609. 

Note  of  reflfton  of  1914. — The  words  "and  to  search. 


or  certify  that  a  document  or  paper,  of  which]  the  custody 
legally  belongs  to  him,  cannot  be  found."  in  subd.  10  are 
taken  from  code  civ.  proc..  1 961,  as  am.  by  L.  1900, 
ohs.  66.  240.  L.  1916,  oh.  207;  originally  revised  from 
L.  1847,  oh.  470.140. 

New  matter  in  last  subdivision  added  so  that  the  plan 
of  allowing  surrogates  to  take  depositions  on  proof  of 
will  out  of  the  oounty  may  be  earned  out.  New  matter 
in  subd.  8  inserted  so  that  authority  to  examine  persons 
repeated  in  many  sections  may  be  eliminated. 

rowen  over  eieeuton  and  admlnlstrston*  tmst- 
ces.  etc. — McQuade  v.  Perot,  223  N.  Y.  76;  Matter  of 
Sullard.  114  Muc.  288.  186  N.  Y.  Supp.  261;  Breelin  v. 
Smith,  3  Dem.  261;  Brennen  v.  Lane.  4  Dem.  322. 

Ltmttatloiifl  of  aatliorlty  under  ralMltTlsloiis  6  and 
11.— Matter  of  Woodward.  28  Misc.  602,  69  N.  Y.  Supp. 
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lOeO:  Muter  of  Van  Dbrhcui,  42  Bun  326:  Wolfg  r.  Mue.  IM.MN.  Y.  BupP'4Mj  MattoroFMMlieT.llMae. 

lo'Dcb,  2  Dem.  610;  MmtUi  of  Bpiuldini,  112  Muc  317.  4U,  84  N.  Y.  Supp.  1105;  Matter  of  Campbell.  SO  Mue, 

lis  N.  Y.  Supp.  IM.  4SC.  100  N.  Y.  Sups.  637;  Mattu  of  Banei.  83  Mbc.  272. 

Openlnt,   raeattnc,   etc.,   deetM.— Id  iCDeraL—  144  N.  Y,  Supp.  704;  Matt«  of  Motsu.  SS  Uiwr.  682, 

Supwl^  V.  Bkuctm.  24  N.  Y.  46;  MatWr  of  Flynn,  138  147  N.  Y.  Siiro.  885;  Matter  of  Gain.  103  Miac.  4«i.  170 

N.Y.  ^7:  MaCt«i  of  Hendennn.  167  N.  Y.  423:  Mattel  of  N.  Y.  Supp,  269;  Matter  of  Redsuind.  IBO  Add.  Div.  ISO; 

Racan,  167  N.  Y.  338;  Mutter  of  Robertsoo.  SI  App.  Div.  Matlw  of  BoreraDce,  106  Miac.  710.  176  N.  Y.  Bupp.  4S8; 

117.  64  N.  Y.  Bupp.  3Sa,  affd..  IBS  N.  Y.  673;  Maltar  of  Matter  of  Delalield.  109  Miac.  342,  ITS  N.  Y.  Bapp.  762. 

Peck,  131  App.  Div.  81.  116  N.  Y.  Supp.  239;  Matter  of  "OUi«  innckiiit  miM."— Matter  of  Hanoock.  01 

Maloae.  150  App.  Div.  31.  134  N.  Y.  Supp.  496;  Coatello  N.  Y.  284;  Matter  of  Wicke.  74  App.  Div.  221,  77  N.  Y. 

V.  CogtellD,  152  App.  Div.  280,  137  N^  Y.  Supp.  132;  Supp.  658:  Matter  ot  Beach,  3  Miac  393.  24  N.  Y.  Supp. 

Spallboli  V.  Sheldon.  168  App.  Div.  367.  371.  143  N.  Y.  717;  Matter  of  Travar.  B  Miac.  621,  30  N.  Y.  Bupp.  861; 

Supp.  417;  Matter  of  Waten  (1918).  183  App.  Div.  840;  Matter  of  PeterwD.  68  Miac  10,  124  N.  Y.  Supp.  907; 

Matterof  AaigDmeDlofWiLtaeAFRimer.  eTSiu.  106,26  Matter  of  Rowley,  114  Miac.  376,  186  N.  Y.  Supp.  696; 

N.  Y.  Bupp.  733;  Matter  of  CImp,  97  Miac  576,  163  N.  Y,  People  ei  rel.  Stevena  v.  LoU.  42  Hus  40S;  Matter  of 

Supp.  456;  Matter  of  Graham.  BS  Miac.  B18,  162  N.  Y.  Donlon,  66Hun  190.21  N.  Y.  Supp.  114;  Matter  of  Soule, 

Supp.  S61;  Matter  of  Kraui.  41  Hun  403;  Farmeia'  L.  A  72  Hun  5H,  25  N.  Y.  Supp.  276:  Matter  of  Hariow.  73 

T.  Co.  V.  Hill.  4  Dam.  41.  Hun  433.  26  N.  Y.  Bupp.  469;  Matter  of  Hodcmui,  82 

Bierelie  of  power.— Caulfield  v.  Butlivas,  85  Hun  419,  31  N,  Y,  Bupp.  263:  In  re  Van  Xea'WiU,  140 

N.  Y.  163;  Moriao  v.  Cowie,  49  App.  Div.  612,  63  N.  Y.  N.  Y.  Supp.  676;  Matter  of  Quinn,  5  N.  Y.  Supp.  281,  1 

Supp.  608:  Matter  of  White.  62  App.  Div.  225.  65  N.  Y.  CouDOly,  &1;  ffinaer  v,  Hawley,  3  Dem.  671. 

Supp-  168;  Matter  of  Wood.  70  App.  Div.  321,  76  N.  Y.  Carrectltii  ot  rcemd  of  win.— Matter  of  Davia,  99 

Suni.  272;  Matter  of  Annsttsns.  72  App.  Div.  286.  76  Mlic.  447,  164  N.  Y.  Supp.  143. 

N.  Y.  Bupp.  37;  Matter  of  Wl^mann.  Nog.  1  A  2,  SO  IMieretlOD  ta  tradt  tcDipor>ry  Bdmlnlitnlloii. — 

App,  Div.  520.  SO  N.  Y.  Bupp.  789;  Matter  of  Watera  Matter  of  Chitleodea.  76  Miac  92.  136  N.  Y.  Supp.  963. 

(IBlg).  183  App.  Div.  840;  Matter  of  Campbell.  55  Miac  Appointment    of    lemponur    mdmlnlatnlMa. — 

469,  lD6  N.  Y.  Supp.  677;  Matter  of  Day  Ermand.  24  Hun  Matter  of  Bhoate,  109  Mikl  376.  178  N.  Y.  Supp.  7S2; 

4:  Matter  of  O'NdU.  46  Hun  500;  Aehl^  v.  Lamb,  SO  Bub  1.  0.  191  App.  Div.  427,  181  N.  Y,  BuppL  66& 

668,  3  N.  Y.  Supp.  716;  Matter  of  Fuller.  SB  Hun  47.  33  Town  ta  Bwsrd  commluloii  toi  lenicea  Tendered 

N.  Y.  Supp.  194:liireCoDDell'aWiII,  138  N.Y.  Supp.  389.  b*  k  tnutee  before  Ua  datA.— Matter  of  Budie.  327 

Probate  of  «U1.— Matter  of  Hermann.    ITS  N.  Y.  85. 

App.  Div.  182. 166  N.Y.  Supp.  298;  Matter  of  Wicfcvire.  ImKOlaTaerTleeoreltaUDiiln.  publication  aet  e>dde. 

80  Aliac.  137.  141  N.  Y.  Supp.  783;  Mkttet  of  Lord,  90  —Matter  of  Norwood,  111  Miac.  60),  181 N.  Y.  Bupp.  4d4. 

Miac.  222,  154  N.  Y.  Supp.  SM.  Mew  trial  of  probate — Matter  ot  Paaclial.  100  Mi«. 

Adoption.— Stevena    v.    Hehitead.  1S1    App.  214,  174  N.  Y,  Supp.  418. 

Div.  IBS.  168  N.  Y.  Supp.  142;  Matter  of  Johniton.  76  KwilKtlDnofiale.— Matter  of  Day,  75  Miac  507,  13S 

Miac.  374.  137  N.  Y.  Supp.  92;  Matter  of  Hayford.  109  N.  YT  Bupp.  172;  Matter  of  Biidceport  Bran  Co..  77 

Miac.  479.  179  N.  Y.  Supp.  182.  Miacj.  69,  137  N.  Y.  Supp.  418, 

New  trtel.  when  nan  ted.— Matter  of  Roae,  Contempt.- Matter  of  Pye.  No.  1.  18  App.  Div.  306, 

163  App.  Div.  263,  137  N.  Y.  Bupp.  1079.  46  N.  Y.  Supp.  350,  a«d.,  154  N.  Y.  778;  Matter  of  Pye. 

rroeedore.— Matter    of   Haynard,    44    App,  23  App.  Div.  206,  48  N.  Y.  Supp.  866. 

Div.  265.  60  N.  V.  Bupp.  636;  Matter  of  Hamilton,  &  Unflntobed    bnalnna    of  md^inwur.— Matter    ot 

a.  Y.  Supp.  73,  2  Conni^,  268;  CluS  v.  Timer,  3  Dera.  Cany,  24  App.  Div.  631,  49  N.  Y.  Bupp.  32;  Mattv  ot 

263.  Window,  12  Miao.  254.  34  N.  Y.  Supp.  637. 

Fruid.- Martin  v.  Hann,  32  App.  Div.  602.  63  anatan  at  decne  br  iDceeaaor.— Matter  of  Baird, 

N.  Y.  Bupp.  186;  Matter  of  Risbaidaon,  61  Hun  42S.  30  74  Miac  34. 133  N.  Y,  Bun.  729. 

N.  Y.  Supp.  1008:  Matter  of  Baity.  20  N.  Y.  Supp.  TO,  2  Power  to  conttrae  wiO. — Matter  of  Verplancli.  01 

Connoly  4S6.  N.  Y.  439;  Matter  ol  tllbnann,  137  N.  Y,  403;  Matter  ot 

Fioof  of  allefatlonof  fnad.  eU.— Matter  of  Raymond,  73  App.  Div.  11,  76  N.  Y.  Supp.  365;  Matter  of 

Hawley,  100  N.  Y.  206;  Matter  of  Hawley.  104  N.  Y.  260,  GaOney.  116  App.  Div.  6S3.  101  N.  Y.  Bupp.  8B2.  aOd.,  18S 

25B.  N.  Y.  503;  Matter  of  Havena.  8  Miac.  574,  29  N,  Y.  Supp. 

Newly     di r.  .I          ..l. -se.— Matter      of  1086;  Boardof  Miaeionav.  Bsovell.  SDem.  618;  Kelsey  t. 

MeManus.  60  Apr    I '                                 :p.  SB;  CiDeHman  Van  Camp,  3  Dem.  530;  Matter  of  TbomnoD.  G  Dem. 

T.  Croaaman.  SDeu!.  > :    d(,  4  Dem.  44.  117;  Matter  of  Mould  11921),  1B6  App.  Div.  822.  187 

—  Krror».— il„i„.,   ,,i  n,.„.  ,.■■-. .n,  83  App.  Div.  N.  Y.  Supp.  356. 

US,  53  N.  Y.  Supp.  057,  nllJ.,  I.'i7  \    V,  423;  Matter  of  EumlnaOon  of  wltoeuee  npon  probate.— Mattel 

MonieHb.  27  Miac.  163,  6S  N.  Y.  f<n>r-  37»:  Matter  ot  of  Brina,  180  App.  Div.  843. 168M.  YTSupp.  362. 

Walrath,  37  Miac.  606.  7B  X.  Y.  ."^iirip.  448;  Matter  of  Inddental  powen.— LiohtanberE  v.  Herdllelder.  103 

CooBoUy,  3S  Misc.  406.  77  N.  Y.  ."uj,,*.  1033;  Matter  of  N.  Y.  302.  307;  Matter  of  Randall.  152  N.  Y.  508;  Matta 

Henry,  7S  Miac.  319.  139  \'.  V.  Siii.p   690:  Matter  of  of  Friedell.  20  App.  Div.  382.46  N.  Y.  Supp.  787;  Berrowe 

Watt*.  20  N.  y.  Sn_pp.  63,  3  CithioIIv  416;  Matter  of  v.  Corblo,  31  App.  Div.  172.  S2N.  Y.  Bupp.  741,  aOd..  les 

Tilden,  5  Dem.  230;  Hatter  ut  Sln.nK.  JL'S  N.  Y.  374.  N.  Y.  B34:  Kager  v.  Brenneman,  47  App.  Div.  63. 62  N.  Y. 

Defect  or  mUJolDdrr  nr  p:irdes. — Matter  of  Supp.  339;  Matter  of  Rishmond.  63  Aim.  Div.  4SS.  71 

Sillan,  172N.Y.M7;MBltrrnl(..i<l    u  ^pp.  Div.  266.  69  N.  V.  Supp.  796;  Matter  of  Eaule  ot  HaaSehurat,  4  MIk. 

N.Y,  Supp.  2S4;  Matter  of  Tililcii.  -■'■  .^pp.  Div.  2T7,  67  366,  25  >f;Y.  Supp.  827:  Matter  irf  Hipp,  17  Misc.  491,  41 

N,  Y.  Bura>.  679;  Matter  of  Ci<l-ll.  ]  Ml>c390,  23  N.  Y.  N.  Y.  Bupp.  269,  affd.,  6  App.  Div.  S&.  39  N.Y,  Bupp. 

Bupp.  143;  Heiknan  v.  Jonea.  5  I!< -li  "■■■'  1126;  Matter  ot  Regan,  39  Miac.  627, 61  N.  Y.  Bupp.  1in4. 

nanafer  tai.— MaLi<.r.,i  I  ..»naeDd.215  N.  Y.  afld..  167  N.Y.  33S;  Matter  of  Lynch,  33  Hun  30%  Matter 

442;  Matter  ot  Sningeour,  HO  .\i  p    I'.'.  3SS.  SO  N.  Y.  of  Strickland,  5  N.  Y.  Supp.  S15.  1  Connoly  436:  Matter  of 

Supp.  636;  Matter  sfLowey,  S(i  Ai.,'    1  )iv.  226.  85  N.  Y.  Morris,  11  N.  Y.  Bupp.  ioi,  2  Connoly,  872;  Kowinc  v. 

Su|B.  924;  Matter  of  Bamun>.  1L'>    \f3-  Div.  418,  114  Moran,  6Dem.  56, 

N.  Y.  Supp.  33;  Matter  of  Tnwn.i'iMl.  |63  App.  Div.  S6.  EqnlUble  jDrlsdlctlon. -Matter  ot  TyrreU  (1921). 

138  N.  Y.  Supp.  191;  Manor  nf  C;i,u:M..  27  Misc.  563,  59  llSMiao.  714;  Matter  of  Rennert  (1921).  116  Miae.  762. 

N.  y.  Supp.  Ill,  afld..  1HU  N.  y.  niii,  Matter  of  Daly.  34  190  N,  Y.  Supp.  187. 
TM 
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ARTICLE  2 
Officers  of  the  Surrogate's  Court 

8eeUoQ  21.  Clerk  and  deputy  clerk  of  eurrogate'e  court,  and  clerks  In  surrogate'e  oflloe;  appointment;  lalary. 

22.  Chief  cleric  ot  the  surrogate's  court  of  Sngs  county ;  compensation  of  olerics  and  officers. 

23.  App<Hntn^ent  of  court  officers  and  attendants. 

24.  Interpreters  in  surrogate's  court  of  Kings  county. 

25.  Staaographer  for  surrogate's  courts  in  New  York,  Kings,  Erie,  Albany,  Westchester,  Monroe,  and  Queens 

counties. 

26.  Stenographers  in  other  counties. 

27.  Duty  of  stenographer. 

28.  How  minutes  of  testimcmy  authenticated  and  bound. 

29.  Fees  for  copying  or  reoorcung  papers. 

30.  Fees  of  stenographer  in  surrogate's  court. 

31.  E^qpenses  of  surrogate  or  olerk. 

82.  Clerk  and  deputy  clerk  of  surrogate's  court;  their  powers. 
33.  Clerk  to  keep  court  and  trust  hmd  register. 


§  21.  Clerk  and  deputy  clerk  of  surrogate's  court,  and  clerks  in  surrogate's 
office;  appointment;  salary. 

1.  By  a  written  order  filed  and  recorded  in  his  office,  which  he  may  in  like  manner 
revoke  at  pleasure,  a  surrogate  may  appoint  a  clerk  of  the  surrogate's  court,  and  in  any 
county  containing  a  city  of  the  second  class,  and  in  the  counties  of  Monroe  and  Erie 
the  surrogate  may  also  appoint  a  deputy  clerk  of  said  court  and  in  the  counties  of  Chau- 
tauqua and  Cattaraugus,  the  surrogate  may  designate  one  of  his  clerks  to  act  as  deputy 
clerk  of  said  court  and  in  counties  having  no  regularly  appointed  deputy  clerk,  the 
surrogate  may  appoint  a  special  deputy  clerk  for  the  purpose  of  acting  at  jury  trials  in 
his  court  and  while  acting  in  such  capacity  such  special  deputy  clerk  shall  exercise  the 
powers  granted  to  a  deputy  clerk  by  this  article. 

2.  Each  surrogate  may  appoint,  and  at  pleasure  remove,  as  many  other  clerks  for  his 
office,  to  be  paid  by  the  county,  as  the  board  of  supervisors  of  his  county,  or  in  the  city 
of  New  York  the  board  of  aldermen,  authorize  him  so  to  appoint. 

3.  The  board  of  supervisors  or,  in  the  coimtiee  embraced  within  the  city  of  New  York, 
the  board  of  aldermen,  as  the  case  requires,  must  fix  the  compensation  of  the  clerk  or 
clerks  appointed  under  this  section  ;iuid  may  authorize  them,  or  either  of  them,  to  receive, 
for  their  or  his  own  use,  any  l^al  fees  permitted  to  be  charged  by  law. 

4.  A  surrogate  may  appoint,  and  at  pleasure  remove,  as  many  additional  clerks  to  be 
paid  by  him  as  he  thinks  proper.    (Am.  by  L.  1921,  chs.  201,  331,  in  effect  Oct.  1,  1921.) 

Derfratton.^ — Code  civ.  proc.,  §2491,  as  am.  by 
L.  1917.  ch.  47,  L.  1918.  ch.  310,  L.  1920.  oh.  217,  without 
change;  as  revised  by  L.  1914,  ch.  443  from  former  H  2608. 
3509.  i  2508,  origmally  revised  from  L.  1809.  oh.  246, 
I  2;  L.  1870.  ch.  467.  14;  L.  1874,  ch.  304,  (  2509,  as  am. 
by  L.  1893.  ch.  086;  L.  1907,  ch.  209;  L.  1908.  ch.  103; 
originally  revised  from  L.  1868,  ch.  362,  (9;  L.  1874. 
ch.  465;  L.  1877.  oh.  206.  $  3;  L.  1877,  ch.  274.  ||  1-3; 
L.  1878.  ch.  3. 


The  amendment  of  L.  1921.  ch.  201  made  to  conform  to 
code  dv.  proc..  %  2491  as  am.  by  L.  1920.  ch.  217. 

The  amendment  of  L.  1921,  ch.  331  inserted  the  word 
"Cayuga  "  before  the  word  "Chautauaua."  but  otherwise 
left  the  section  in  its  original  form,  that  is,  without  the 
amendments  effected  by  ch.  201.  The  fonn  of  the  section, 
as  jnven  here  is  that  effected  by  the  amendment  of  ch.  201. 

Note  off  rerlMn  of  1914. — ^Proviaons  regarding  ap- 
pointinents  of  clerks  in  |$  2508.  2509  consolidated. 


§  22.  Chief  clerk  of  surrogate's  court  of  Kings  county;  compensation  of  clerks 
and  officers* 

The  surrogate  of  the  county  of  Kings  may  appoint  a  chief  clerk  of  the  court  and  office 
of  such  surrogate,  who  shall  hold  office  for  five  years  unless  sooner  removed  by  the  surro* 
gate  for  cause,  after  trial,  upon  charges  duly  served  upon  him  and  an  opportunity  to 
be  heard  and  defend.  Whenever  a  vacancy  exists  for  any  cause  in  such  office,  the  surro- 
gate shall  appoint  a  person  to  fill  such  office  for  the  full  term  of  five  years.  Such  chief 
clerk  shall,  before  entering  upon  the  performance  of  his  duties,  take  the  constitutional 
oath  of  office  and  shall  file  the  same  with  the  county  clerk  of  Kings  county,  together 
with  a  bond  in  the  sum  of  ten  thousand  dollars,  with  sureties  approved  by  the  surrogate, 
conditioned  for  the  faithful  performance  of  his  duties  as  such  chief  clerk.  Such  chief 
clerk  shall  perform  such  duties  as  now  pertain  to  the  office  of  chief  clerk  and  the  clerk  of 
the  surrogate's  court  in  such  coimty,  and  such  other  duties  as  the  surrogate  may  from  time 
to  time  by  rule  of  the  court  or  otherwise  impose  upon  him.    The  compensation  of  such 

9lt 
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^,  chief  clerk  and  of  the  other  clerks  and  officers  of  the  court  and  office  of  such  surrogate  shall, 

I  notwithstanding  any  other  provision  of  law,  be  fixed  by  the  said  surrogate,  and  the  same 

shall  be  a  county  charge.    The  compensation  of  the  chief  clerk  shall  not  be  decreased  dur- 
ing his  term  of  office.    A  surrogate's  clerk  must,  upon  request,  and  upon  payment  of,  or 
\  offer  to  pay,  the  fees  allowed  by  law,  or,  if  no  fees  are  expressly  allowed  by  law,  fees  at  the 

^  rate  allowed  to  a  county  clerk  for  a  similar  service,  diligently  search  the  files,  papers, 

g  records  and  dockets  in  the  surrogate's  office;  and  either  make  one  or  more  transcripts 

Y!  therefrom,  and  certify  to  the  correctness  thereof,  and  to  the  search,  or  certify  that  a 

f  document  or  paper  cannot  be  found  in  such  office. 

I. 

DtrtTfttloii. — Code  civ.  proo.,  $  961,  as  am.  b^  L.  1909,  Note  of  reflftcn  of  1914. — No  change  made  in  thia 

,  ,                oha.  66,  240,  L.  1915,  oh.  207;  ori^ally  revised  from  section.     Conditions  are  so  much  different  in  the  v^y 

L.  1847.  oh.  470.  %  40.    And  code  av.  proc.,  1 2492,  as  large  comities  that  there  seems  to  be  a  necessity  of  giving 

\                   revised  by  L.  1914,  ch.  443  from  former  |  2500a  as  added  those  counties  some  special  laws, 
t                  by  L.  1911,  oh.  688. 

^  §  23.  Appointment  of  court  officers  and  attendants. 

;;;  The  surrogate  of  Kings  county  may  appoint,  and  at  pleasure  remove,  alL  attendants, 

messengers  and  court  officers  in  his  court,  who  must  attend,  from  day  to  day,  the  terms 
and  sittings  of  the  court  to  preserve  order,  and  to  perform  whatever  services  may  be 
required  of  him  by  the  surrogate. 

The  surrogates  of  Erie,  Bronx,  Queens  and  Richmond  counties  may  severally  appoint, 
and  at  pleasure  remove,  as  many  attendants,  messengers  and  court  officers  in  their  courts, 
to  be  paid  by  the  county,  as  the  board  of  supervisors  of  Erie  county  or  the  board  of 
estimate  and  apportionment  of  the  city  of  New  York,  respectively  authorize  them  so 
to  appoint.  The  court  officer  or  officers  so  appointed  shall  possess  all  the  powers  of 
officers  designated  by  sheriffs  to  attend  iipon  courts,  and  shall  perform  whatever  services 
may  be  required  by  the  surrogate. 

The  surrogate  of  any  other  county  may  appoint,  and  at  pleasure  remove,  one  or  more 
court  officers  to  attend  his  court  and  to  perform  such  duties  in  respect  thereto  as  the 
said  surrogate  may  prescribe,  who  shall  be  paid  by  the  coimty  treasurer  upon  the  certifi- 
cate of  the  surrogate,  such  compensation  as  may  be  fixed  and  determined  by  the  board 
of  supervisors  of  said  county.  Such  officers  shall  also  have  all  the  powers  of  officers 
designated  by  sheriffs  to  attend  upon  courts  of  record. 

DerlratloB. — Code  dv.  proc,  (  2493  as  am.  by  L.  1915,  Note  of  reflftcn  of  1014. — ^There  appears  to  be  a  need 
oh.  546,  L.  1917,  ch.  679,  without  change;  as  revised  by  for  some  officer  in  surrogate's  co\xrt  in  the  nature  of  an 
L.  1914,  ch.  448  from  former  8  2612,  in  part  as  am.  by  attendant  to  preserve  order,  look  after  books  and  papers, 
L.  1909,  ch.  65,  which  tnmsferred  to  f  2512  parts  of  and  in  some  counties  to  kx^  after  fires  and  lights  and 
H  95-97.  to  open  and  close  the  room.   The  first  part  of  the  section  ia 

taken  from  former  1 2512.  ^ 

§  24.  Interpreters  in  surrogate's  court  of  Kings  county. 

The  surrogate  of  Kings  county  must  from  time  to  time  appoint  and  may  at  pleasure 
remove  an  interpreter  to  be  attached  to  the  surrogate's  court  of  said  coimty.  Such  inter- 
preter shall  receive  a  salary  of  eighteen  hundred  dollars  per  annum  to  be  pud  by  the 
comptroller  of  the  city  of  New  York,  in  monthly  instalments,  and  shall,  before  entering 
upon  his  duties,  file  in  the  office  of  the  clerk  of  the  county  of  Kings  the  constitutional 
oath  of  office  in  which  there  shall  also  be  incorporated  language  to  the  effect  that  he  will 
fully  and  correctly  interpret  and  translate  each  question  propounded  through  him  to  a 
witness  and  each  answer  thereto  in  said  courts.  The  compensation  for  the  above  inter- 
preter shall  be  taken  out  of  the  amount  appropriated  for  the  support  of  the  said  surro- 
gate's court,  or  from  any  other  contingent  city  fund. 

DMllAtSoii« — Code  civ.  proc.,  $2494.  without  change;  added  by  L.  1909,  ch.  66;  revised  from  code  civ.  proc., 
as  revised  by  L.  1914,  oh.  443  from  former  %  2513a,  as     %  360. 

§  25.  Stenographer  for  surrogates'  courts  in  New  York,  Kings,  Erie,  Albany, 
Westchester,  Monroe  and  Queens  counties. 

The  surrogate  of  each  of  the  coimties  of  New  York,  Kings,  Queens,  Erie,  Albany, 
Monroe,  and  Westchester  must  appoint,  and  may,  for  cause,  remove,  a  stenographer 
for   his   court. 

In  the  counties  of  New  York  and  Kings  such  stenographers  shall  receive  a  salary  fixed 
by  law,  to  be  paid  as  the  salaries  of  clerks  in  the  surrogate's  office  are  paid. 

In  the  counties  of  Erie,  Albany,  Westchester,  Monroe  and  Queens  the  salary  of  said 
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stenographer  shall  be  fixed  by  the  board  of  supervisors,  or  by  the  board  of  estimate  and 
apportionment,  as  the  ease  may  be,  and  the  payment  of  such  salary  sh^ll  be  provided 
for  by  such  board  in  the  same  manner  as  other  county  salaries  are  paid.  (Am.  by  L. 
1921,  ch.  201,  in  effect  Oct.  1,  1921.) 

Derivation. — Code  civ.    proc.,   t  2495,    as    am.    bv  Note  of  rerlsen  of  1914. — Bemainder  of  ( 2512  put 

L.  1920,  ch.  496,  without  change;  as  revised  by  L.  1914,  into   new    §  2498.     Westcbester,    Albanv    and    Queens 

ch.  443  from  former  %  2512,  in  part,  as  am.  by  L.  1909,  oounties  added.     Former  $  2512  covered  two  matters, 

eh.  65;  L.  1910,  ch.  705;  originally  revised  from  code  of  stenographers  and  attendants.     These  have  been  sepa- 

proc..  1 256.  rated.    New  |§  2493,  2495. 

The  amendment  of  1921  made  to  oonfonn  to  oode  civ. 
proc.,  1 2495,  as  am.  by  L.  1920,  oh.  496. 

§  26.  Stenographers  in  other  counties. 

The  surrogate  of  each  county,  except  New  York,  Kings,  Bronx,  Albany,  Westchester, 
Hamilton,  Queens,  Richmond,  Monroe  and  Erie,  may  in  his  discretion,  appoint,  and  at 
pleasure  remove,  a  stenographer  for  his  court,  who  shall  receive  a  salary  to  be  fixed  by 
such  surrogate,  not  exceeding,  in  counties  having  a  population  less  than  thirty  thousand, 
eight  hundred  dollars  per  annum;  in  counties  having  a  population  of  thirty  thousand  or 
more,  not  exceeding  twelve  hundred  dollars  per  annum,  except  that  in  Madison  county 
or  in  counties  in  which  are  located  cities  of  the  second  class,  or  in  coimties  in  which  are 
located  three  cities  of  the  third  class,  such  salary  shall  not  exceed  eighteen  himdred  dollars 
per  annum;  and  except  that  in  Oneida  county  such  salary  shall  not  exceed  twenty-seven 
hundred  dollars  per  annum;  and  in  any  county  wholly  containing  a  city  of  the  first  class, 
such  salaries  shall  not  exceed  two  thousand  dollars  per  annum.  The  population  of  the 
several  counties  shall  be  determined  by  the  last  preceding  census.  The  board  of  super- 
visors shall  provide  for  the  payment  of  such  salary  in  the  same  manner  as  other  county  ' 
salaries  are  paid.  When  not  actually  engaged  in  the  discharge  of  his  duties  as  stenog- 
rapher, he  shall  perform  such  clerical  duties  in  connection  with  the  surrogate's  court  as 
the  surrogate  directs.  In  counties  wherein  the  surrogate  is  also  county  judge,  the  stenog- 
rapher so  appointed  shall  be  the  stenographer  of  the  county  court,  and  shall  perform 
the  duties  pertaining  to  a  stenographer  of  the  county  court  without  additional  compen- 
sation, except  that  in  Broome  county  such  stenographer  shall  receive  an  additional 
salary,  to  be  fixed  by  such  county  judge,  not  exceeding  twelve  hundred  dollars  per 
annum.  In  counties  where,  for  any  cause,  a  regular  stenographer  for  his  court  has  not 
been  appointed,  as  provided  by  this  section,  the  surrogate  may,  in  individual  proceedings 
requiring  the  services  of  a  stenographer,  appoint  a  stenographer  who  ahall  be  paid  a 
reasonable  compensation,  certified  by  the  surrogate  in  every  case  in  which  he  takes  notes 
of  testimony,  from  the  estate  or  matter  in  which  such  services  are  rendered. 

When  the  regular  stenographer  appointed  under  this  or  the  last  section  is  sick,  absent, 
on  his  vacation,  or  unable  to  act  for  other  good  cause,  the  surrogate  may  designate  a 
stenographer  to  act  temporarily  in  his  place,  who  shall  be  paid  by  the  county  a  reason- 
able compensation  certified  by  the  surrogate.  (Am.  by  L.  1921,  chs.  147,  201,  463,  in 
effect  Oct.  1,  1921.) 

Derivation. — Code  civ.    proc.,   i  2496,    as    am.  by  Part  of  amendment  of  1921  made  to  oonfonn  to  code 

L.  1916,  ch.  221,  L.  1918,  ch.  171,  L.  1919,  ch.  82,  L.  1920,  civ.  proc.,  |  2496,  as  am.  by  L.  1920,  ch.  92. 

eh.  92,  without  change;  as  revised  hy  L.  1914,  oh.  443  Note  of  rcflion  of  1914. — ^The  last  sentence  is  added 

from  former  (  2513,  as  am.  by  L.  1893,  oh.  686;  L.  1896,  because  there  has  been  no  provision   for  procuring  a 

ch.  248;  L.  1902,  ch.  265;  L.  1903,  ch.  470;  L.  1904.  ch.  59;  stenographer  during  the  vacation  or  sickness  of  the  regular 

L.  1905,  ch.  570;  L.  1906,  ch.  226;  L.  1909,  ch.  270;  L.  1910,  stenographer, 
ch.  705  first  two  sentences;  originally  revised  from  L.  1871, 
ch.  874.  U  1.  2. 

§  27.  Duty  of  stenographer. 

The  stenographer  of  a  surrogate's  court  must,  under  the  direction  of  the  surrogate, 
take  full  stenographic  notes  of  all  proceedings  in  which  oral  proofs  are  given,  except 
where  the  surrogate  otherwise  directs.  The  testimony  must  be  legibly  written  out  at 
length  by  him  from  his  notes  when  required  by  the  surrogate;  and  the  minutes  thereof, 
as  so  written  out,  must,  after  being  authenticated,  as  prescribed  in  the  next  section, 
be  filed  in  the  surrogate's  office,  and  in  all  cases  his  stenographic  books  must  be  so  filed 
and  remain  in  the  surrogate's  office  five  years. 

DerlVBttoii* — Code  civ.  proc,  (  2497,  without  change;  Note  of  rerlsert  of  1914. — The  surrogate  may  use  his 

as  revised  by  L.  1914,  ch.  443  from  former  %  2541;  origi-  discretion  about  requiring  all  notes  to  be  written  out,  but 

Daily  revised  from  L.  1871,  ch.  874,  (  1,  in  part;  code  of  the  note  books  must  be  kept  for  reference, 
proc.,  t  256. 

7tl 
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§  28.  How  minutes  of  testimony  authenticated  and  bound. 

The  minutes  of  testimony  written  out  as  prescribed  in  the  last  section,  or  taken  by 
the  surrogate,  or  under  his  direction,  while  the  witness  is  testifying,  must,  before  being 
filed,  be  authenticated  by  the  signature  of  the  stenographer,  referee,  the  surrogate  or 
the  clerk  of  the  surrogate's  court,  as  the  case  may  be,  to  the  effect  that  they  are  correct. 

The  minutes  of  testimony  written  out  by  the  stenograj^er  must  be  bound,  at  the  ex- 
pense of  the  county,  in  volumes  of  convenient  size  and  shape,  indorsed  ''Stenographic 
minutes, '^  and  numbered  consecutively. 


DertTfttton, — Code  or.  proc.,  1 2498,  without  change; 
as  revieed  by  L.  1914,  ch.  443  from  former  |S  2542,  2643. 
1 2542.  as  am.  by  L.  1881.  oh.  535.  (  2543,  originaUy 
revised  from  L.  1877,  oh.  206,  f$  1,  8.  in  part,  and  part  of 
1 2;  code  of  proo.,  {  256. 


Note  of  roflfton  of  lfl4.-rll  2542  and  2543  eoosoli- 
dated.  Requirement  for  *w^iring  minute  on  decree  elimi- 
nated as  serving  no  ueeftJ  purpose. 


§  29.  Fees  for  copying  or  recording  papers. 

The  clerk  of  the  surrogate's  court  may  charge  and  receive  to  the  use  of  the  coimty 
the  following  fees,  except  that  where  the  board  of  supervisors  or  board  of  aldermen  have 
allowed  him  to  receive  fees  for  his  own  use  the  same  may  be  received  and  retained  by 
said  clerk: 

1.  For  furnishing  a  transcript  of  a  decree  to  be  filed  in  the  county  clerk's  office,  fifty 
cents. 

2.  For  making  a  copy  of  the  proceedings  and  evidence  in  any  matter,  six  cents  per 
folio. 

3.  For  recording  agreements  settling  estates  or  accoimts,  releases,  assignments,  or 
mortgages  of,  or  liens  upon,  any  interest  in  an  estate  or  fund;  wills  probated  in  another 
coimty  or  state,  and  the  papery  required  to  be  recorded  therewith,  ten  cents  for  each 
folio. 

4.  For  a  certificate,  other  than  a  certificate  that  a  paper,  for  the  copying  of  which  he 
b  entitled  to  a  fee,  is  a  copy,  twenty-five  cents. 

5.  For  making  and  certifying  a  copy  of  a  will,  or  paper  on  file  or  recorded  in  such  office, 
ten  cents  for  each  folio. 

6.  For  comparing  and  certifying  that  a  paper  is  a  copy  of  a  record  or  paper  on  file, 
twenty-five  cents  and  five  cents  for  each  folio;  and  for  comparing  and  certifjdng  a  case 
on  appeal  where  printed  copies  thereof  are  presented  by  any  party  to  any  proceeding, 
one  cent  for  each  folio. 

7.  For  recording  the  official  bond  or  undertaking  of  an  executor,  administrator,  guardian 
or  trustee,  ten  cents  a  folio,  except  that  where  the  clerk  receives  a  salaiy  as  full  com- 
pensation for  his  services  no  fee  shall  be  charged  for  such  recording. 

The  board  of  supervisors,  or  board  of  aldermen,  may  fix  a  different  rate  of  compen- 
sation, and  may  require  the  clerk  to  keep  an  account  of  all  such  fees  and  make  report 
thereof  whenever  requested  by  such  board. 

On  the  appointment  of  a  guardian,  if  it  appears  that  the  application  is  made  for  the 
purpose  of  enabling  the  minor  to  receive  bounty,  arrears  of  pay  or  prize  money,  or 
pension  due,  or  other  dues  or  gratuity  from  the  federal  or  state  government,  for  the 
services  of  the  parents  or  brother  of  such  minor  in  the  military  or  naval  service  of  the 
United  States,  no  fees  shall  be  charged  or  received. 


DerlTfttloB.— Oxie  dv.  proc..  (2499,  as  added  by 
L.  1914,  oh.  443,  without  change: 

Note  of  reTlson  of  1914.— The  many  provisions  for 
chargLng  fees  scattered  through  this  chapter  combined  in 
one  section. 

Subd.  1.  See  former  $  2553. 

2.  Usual  fee,  10  oents  per  foUo  changed  to  six. 


3.  See  former  1 3502. 

4.  No  fee  heretofore  fixed. 

5.  See  former  412503. 2567. 

6.  See  former  f  2567. 

7.  See  county  taw,  S  247. 
Last  paragr^>h  from  former  $2501. 


§  30.  Fees  of  stenographer  in  surrogate's  court. 

1.  A  stenographer,  appointed  or  acting  pursuant  to  sections  twenty-six  and  twenty- 
seven  of  this  act,  may  charge  and  receive  a  sum  not  exceeding  six  cents  per  folio  for 
furnishing  a  copy  of  the  minutes,  proceedings  and  testimony  taken  in  surrogate's  court 
to  any  person  who  applies  for  the  same. 

2.  Except  where  otherwise  agreed  or  when  special  provision  is  otherwise  made  by 
statute,  a  stenographer  is  entitled,  for  a  copy  fully  written  out  from  his  stenographic 
notes  o|  the  testimony  required  to  be  made  in  any  proceeding  for  the  record  of  the 
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art.  2  OFFICERS  OF  SURROGATE'S  COURT  {§  31,  32 

surrogate's  court  of  the  counties  of  New  York,  Bronx,  Kings,  Erie  and  Monroe,  to  ten  cents 
for  each  foho;  and  the  surrogate  may  order  that  the  fees  for  such  record  copy  be  paid  out 
of  the  estate  to  which  the  proceeding  relates.  (Subd.  2  am.  by  L.  1922,  ch.  235,  in  effect 
Sept.  1,  1922.) 

DerlTatSon*— Subd.  1  is  code  civ.  pxoc.,  1 2500.  as  L.  1887.  eh.  390.  L.  1891.  oh.  356,  L.  1895.  ch.  946,  L.  1915, 

added  by  L.  1914.  oh.  443,  without  change.    Subd.  2  is  ch.  198,  L.  1916,  eh.  160,  L.  1920.  ch.  228;  originaUy 

code  civ.  proo.,  1 3311,  last  clause,  without  change.    First  revised  from  code  of  proe.,  1 256,  in  i>art;  L.  1864.  eh.  46. 

part  of  subd.  2  is  taken  from  first  Daragraph  of  oode  civ.  S  2,  in  part;  L.  1866,  ch.  170,  $  7,  in  part,  as  am.  by  L.  1867, 

proc,  %  3311.    S  2dOa  as  added  by  L.  1914.  oh.  443.  oh.  796.  %  2;  L.  1866.  ch.  422, 1 2,  in  part;  L.  1867.  oh.  271. 

Note  of  reflftcn  of  1914.— This  is  to  make  the  fee  the  f  2,  in  part*  L.  1868.  ch.  765, 1 5.  in  part;  L.  1869,  ch.  626. 

«Bme  in  all  counties.  Taken  from  former  J  2513.  §  1.  in  part;  L.  1871,  oh.  700,  $  2,  in  part,  as  am.  by  L.  1874 , 

i  3311,  as  am.  by  L.  1885,  ch.  517,  L.  1886.  ch.  350,  ch.  57,  f  2,  in  part. 

§  31.  Expenses  of  surrogate  or  clerk. 

Where,  upon  the  application  of  any  party,  the  surrogate,  or  the  clerk  of  the  surro- 
gate's court,  goes  to  a  place  other  than  the  surrogate's  office,  or  the  court  room  where 
43urrogate's  court  is  regularly  held,  in  order  to  take  testimony,  he  shall  be  paid  by  such 
party  his  actual  and  necessary  expenses. 

DerlYatSoB. — Code  civ.  proo.,  1 2501,  without  change,      depocdtions  in  another  county,  and  this  provides  for  pay 
Note  of  revlsen  of  1914. — ^Taken  from  former  f  2567.      ment  of  his  actual  expenses. 
Provision  is  now  made  for  a  surrogate  or  his  clerk  to  take         Payment*  authority  of  board  of  supervisors;  Townsend 

•  V.  Board  of  Supervisors,  73  Misc.  563, 133  N.  Y.  Supp.  555 . 

§  32.  Clerk  and  deputy  clerk  of  surrogate's  court;  their  powers. 

The  clerk  and  deputy  clerk  of  the  surrogate's  court  may  severally  exercise,  concurrently 
urith  the  surrogate,  the  following  powers  of  the  surrogate; 

1.  He  m^y  certify  and  sign  as  clerk  of  the  court,  or  as  deputy  clerk  of  the  court,  as 
the  case  may  be,  any  of  the  records  of  the  court,  and  the  records  and  papers  specified 
in  subdivision  nine  of  section  twenty  of  this  act. 

2.  He  may  issue  any  citation,  subpoena  or  other  mandate  to  which  a  party  is  entitled 
as  of  course,  either  unconditionally  or  on  the  filing  of  any  paper;  and  may  sign,  as  clerk 
of  the  court,  or  as  deputy  clerk  of  the  court,  as  the  case  may  be,  and  affix  the  seal  of 
the  court  to  any  letters  or  mandate  issued  from  the  court. 

3.  He  may  certify  in  the  manner  prescribed  by  law  a  copy  of  any  paper,  required  or 
permitted  by  law  to  be  filed  or  recorded  in  the  surrogate's  office. 

4.  He  may  adjourn  to  a  definite  time,  not  exceeding  thirty  days,  any  matter,  when 
the  surrogate  is  absent  from  his  office,  or  unable,  by  reason  of  other  engagements,  to 
attend  to  the  same. 

5.  He  may  administer  oaths,  take  affidavits  and  the  proof  and  acknowledgment  of 
deeds  and  all  other  instruments  in  writing  and  certify  the  same  with  the  same  force  and 
effect  as  if  taken  and  certified  by  the  county  judge;  and  in  any  proceeding  of  which  the 
court  has  jurisdiction,  he  may  administer  oaths,  take  affidavits,  testimony  and  deposi- 
tions, and  certify  the  same  at  any  place  within  the  state  of  New  York,  with  the  same 
force  and  effect  as  if  taken  in  his  coimty. 

6.  The  clerk  of  the  surrogate's  court  of  each  of  the  coimties  of  Elings,  Bronx,  Queens 
and  New  York  may,  with  the  approval  of  the  surrogate  or  surrogates  of  his  county, 
authorize  or  deputize  one  or  more  of  the  other  clerks  employed  in  the  surrogate's  office 
of  his  county,  to  sign  his  name,  and  exercise  such  of  the  other  powers  conferred  upon 
him  by  this  section,  as  he  shall  designate.  The  surrogate  may  prohibit  the  clerk  and 
deputy  clerk,  or  either  of  them,  from  exercising  any  powers  specified  in  this  subdivision, 
but  the  prohibition  does  not  affect  the  validity  of  any  act  of  the  clerk  or  deputy  clerk 
done  in  disregard  of  the  prohibition. 

7.  The  clerk  or  deputy  clerk  or  other  person  employed  in  any  capacity  in  a  surro- 
gate's office,  shall  not  act  as  appraiser,  as  attorney  or  counsel,  or  as  referee,  or  special 
guardian,  in  any  matter  before  the  surrogate. 

8.  The  clerk  and  deputy  clerk  of  the  surrogate's  court,  and  in  the  coimties  of  Kings 
and  Queens  two  other  clerks  and  in  the  counties  of  Bronx  and  Westchester  one  other 
clerk,  to  be  designated  by  the  surrogate,  in  addition  to  the  powers  above  enumerated 
may  exercise,  concurrently  with  the  surrogate  of  the  county,  the  power  to  take  the  proof 
of  a  will,  unless  demand  be  made  for  an  oral  examination  or  cross  examination  of  the 
subscribing  witnesses,  or  objections  to  such  probate  are  pending.  (Am.  by  L.  1921,  ch. 
201,  m  effect  Oct.  1,  1921.) 

surrogate  or  surrogate's  court  shall  have  power,  in  the  cases  and  in  the  maimer  pre- 
scribed by  statute: 
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) 


DcrlTfttton. — Code  dv.  proc.,  S2502,  m  am.  by 
L.  1915.  ch.  61,  L.  1917,  ch.  10.  L.  1920.  ch.  493.  without 
change;  as  revised  by  L.  1914,  ch.  443  from  former  H  2509, 
2510.  as  am.  by  L.  1898,  ch.  686;  L.  1894.  ch.  211;  L.  1900, 
ch.  651;  L.  1903,  oh.  42;  L.  1905,  ch.  615;  L.  1906.  ch.  95; 
L.  1907,  ch.  209;  L.  1908,  ch.  103;  L.  1913,  ch.  439.  The 
amendment  of  1893  consolidated  former  §§  2509  and  2511. 

L2509,  originally  revised  from  L.  1873.  oh.  362.  §9; 
.  1873,  oL  3;  L.  1874,  ch.  466;  L.  1877,  ch.  206,  %  3; 
L.  1877.  ch.  274,  S|  1>3.  §2511,  orisinaUy  revised  from 
L.  1873,  ch.  225,  last  clause  of  1 1,  subd.  7,  added  by  the 
amendment  of  1899.  and  was  originally  revised  from 
L.  1889,  ch.  330,  ft  3,  as  am.  by  L.  1895.  oh.  644,  |  3,  and 
L.  1908.  ch.  185,  1 2.  Former  $  2510  was  substituted  for 
former  $  2510  by  the  amendment  of  1893.  in  conformity 
with  L.  1885.  ch.  367. 


The  amendment  of  1921  made  to  oonform  to  coda  cit. 
proc.,  %  2502,  subd.  8,  as  am.  by  L.  1920.  ch.  493. 

Note  off ^evlsen  of  ltl4. — Bubd.  7.  Marked  for  r^MsT 
has  been  made  new  (  2493  12503]  becAUse  it  is  not  in  the- 
nature  of  a  power  but  of  a  duty. 

Power  to  take  deposition  where  probate  is  not  oob- 
tested  definitely  given  in  the  new  matter  inserted.  |  2510 
conEoUdated  with  |2509. 

Part  of  subd.  1  repealed  is  already  contained  in  torraet 
ft  2629. 

Powers  of  derk. — ^Matter  of  Atwood,  10  Mieo.  480.  32- 
N.  Y.  Supp.  115;  Matter  of  Hurlburt.  43  Hun  311;  Mauxaa 
V.  Hawley.  2  Dem.  396. 

Assistant  to  surrogate. — ^Matter  of  Weed,  107  Mi« 
595.  177  N.  Y.  Supp.  93. 


§  33.  Clerk  to  keep  court  and  trust  fund  register* 

Whenever  there  shall  be  filed  in  the  office  of  the  surrogate  any  decree  or  order  of  the- 
surrogate  or  of  the  surrogate's  court  directing  the  deposit  of  money,  either  actually  in 
the  hands  of  some  person  or  persons  or  thereafter  arising  from  the  sale  of  real  estate 
described  in  any  such  decree  or  order,  with  the  county  treasurer  of  his  county,  or  with  the 
chamberlain  of  the  city  of  New  York,  or  upon  the  filing  in  the  said  surrogate's  office 
of  any  trc5asurer's  or  chamberlain's  receipt  stating  that  a  sum  of  money  has  been  de- 
posited with  such  treasurer  or  chamberlain,  in  accordance  with  a  decree  or  order  of  any 
such  smrogate's  court,  the  clerk  of  the  surrogate's  court  shall  enter  in  the  court  and 
trust  fund  register,  the  title  of  the  proceeding,  or  the  name  of  the  estate  in  which  such 
decree  or  order  was  made,  together  with  a  statement  of  the  amount  so  deposited,  or 
ordered  to  be  deposited,  if  said  decree  or  order  contains  the  amount  of  same,  and  the 
name  of  the  person  or  persons,  if  any,  to  whom  said  money  is  ordered  to  be  jmdf  and 
the  date  of  the  filing  of  the  same  or  of  such  receipt  as  herein  mentioned. 

Derlvatloii. — Code  dv.  proc.,  (  2503,  without  change;  Note  of  reTlsers  of  1914.— This  part  of  %  2509  beins: 

aa  revised  by  L.  1914,  ch.  443  from  former  §  2509.  subd.  7,  a  duty  and  not  a  power  is  taken  out  of  that  seetian  and 

as  added  by  L.  1909,  ch.  65;  originally   revised   from  made  a  new  one,  and  rewritten. 
L.  1889,  ch.  330,  §  3,  as  am.  by  L.  1895,   ch.   544,  t  3; 
L.  1906.  ch.  185,  1 2. 
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«^.3  SURROGATE'S  COURT  AND  GENERAL  JURISDICTION  §J  34-86 


ARTICLE  3 
The  surrogate's  court  and  its  general  jurisdiction 

Section  34.  Surrogate's  oourt;  when  to  be  open ;  tunes  and  places  of  holding  court. 

35.  When  and  where  court  held  by  county  judge  who  ie  also  surrogate. 

36.  Terms  of  surrogates'  courts  in  New  York  county  and  powers  of  surrogates. 

37.  Prooeedings  in  supreme  oourt  regulated. 

38.  Transfer  of  proceedings  to  surrogate's  oourt. 

39.  Proceedings  of  acting  surrogates,  where  and  how  recorded. 

40.  General  ^uxisdiction  of  surrogate's  court. 

41.  Jurisdiction  of  persons;  when  and  how  obtained. 

42.  Jurisdiction  of  subject  matter;  objection  to  defect  in  record. 

43.  Freeumption  of  jurisdiction. 

44.  Effect  of  exercise  of  jurisdiction. 

45.  Exclusive  jurisdiction. 

46.  Conouirent  jurisdiction  of  two  or  more  surrogates. 

47.  Jurisdiction,  how  affected  by  locality  of  debts. 

§  34.  Surrogate's  court;  when  to  be  open;  times  and  places  of  holding  court. 

The  surrogate's  court^is  always  open  for  the  transaction  of  any  business  within  its 
powers  and  jurisdiction. 

The  surrogate  may,  from  time  to  time,  appoint,  and  may  alter,  the  times  and  places 
of  holding  said  court  for  the  transaction  of  any  business  which  may  come  before  it.  The 
surrogate  may  sign  orders,  decrees,  letters  testamentary,  of  administration  and  of  guard- 
ianship, and  approve  bonds  wherever  he  may  be  at  any  time. 

DerlTfttSoB.— Code  civ.  proc.,  $  2504,  without  change;  mainder  of  |  2504  ^oee  into  a  section  by  itself  (new  (  2506). 

as  revised  by  L.  1914.  ch.  443  from  former  $(  2504,  2505,  in  The  useieoB  provisions  of  (  2505  relatui^  to  holding  court 

part.    S  25(H,  as  am.  by  L.  1893,  ch.  0;  L.  1899,  ch.  605;  on  Monday  and  filing  notice  of  vacations  are  omitted, 

nrst  sentence  originally  revised  from  R.  S.,  pt.  3,  ch.  2,  The  right  ought  to  be  given  to  affix  official  signature  any 

ttt.  1,  S  12.    i  2505,  ss  am.  by  L.  1881,  ch.  535;  L.  1892.  time  at  any  place  in  the  state, 

eh.  625;  originally  revised  from  R.  S.,  pt.  3.  ch.  2.  tit.  1, 1 2.  Motions  at  chamben. — Matter  of  Martin,  80  Misc. 

Note  of  revlBcn  of   1914.— Parts  of    §1 2504.  2505  17,  141  N.  Y.  Supp.  784. 
combined  and  rewritten.    $  2505  to  be  repealed.    The  re- 

§  35.  When  and  where  court  held  by  county  judge,  who  is  also  surrogate. 

The  surrogate's  court,  in  a  county  where  the  CQunty  judge  is  also  surrogate,  may  be 
held  at  the  time  and  place  at  which  the  county  court  is  held;  and  the  jwry  in  attend- 
ance may  constitute  the  jury  for  the  trial  of  any  issue  arising  in  the  surrogate's  court. 

Deiliatioii. — Code  civ.  proc,  $  2505,  without  change;  and  desires  to  hold  the  trial  at  a  term  of  the  county  oourt. 

as  revised  bv  L.  1914,  ch.  448  from  former  (  2506;  origi-  Where  the  surrogate  is  not  county  judge,  or  being  such 

naUy  revisea  from  L.  1847,  ch.  280,  S  3,  in  part.  does  not  desire  to  hold  the  trial  at  a  term  of  the  county 

Bfote  of  rerlMrs  of  1914. — ^The  new  matter  provides  court,  see  new  H  2538,  2542. 
for  the  jury  in  cases  where  the  surrogate  is  county  judge 

§  36.  Terms  of  surrogates'  courts  in  New  York  county  and  powers  of  surro- 
gates. 

The  surrogates  of  the  county  of  New  York,  from  time  to  time  must  appoint  and  may 
alter  the  times  of  holding  terms  of  that  court  for  the  trial  of  probate  proceedings  and 
for  the  hearing  of  motions  and  other  chamber  business.  They  must  prescribe  the  duration 
of  such  terms,  and  assign  the  surrogate  to  preside  and  attend  at  the  terms  so  appointed. 
In  case  of  the  inability  of  a  surrogate  of  that  county  to  preside  or  attend,  the  other  surro- 
gate may  preside  or  attend  in  his  place.  Two  or  more  teims  of  ftie  surrogate's  court 
may  be  appointed  to  be  held  at  the  same  time.  The  term  of  that  court  held  at  the 
chambers  shall  dispose  of  all  business  except  contested  probate  proceedings;  all  con- 
tested probate  proceedings  shall  be  disposed  of  at  the  trial  term.  An  appointment  must 
be  published  in  two  newspapers  published  m  the  city  of  New  York  during  or  before 
the  first  week  in  January  in  each  year.  All  the  powers  conferred  by  law  upon  the  surro- 
gate of  the  county  of  New  York  may  be  exercised  by  either  of  the  surrogates  of  the  said 
coimty.  There  shall  be  pubhshed  in  the  official  law  paper  published  in  said  county,  upon 
Monday  of  every  week,  under  the  name  of  the  surrogate  making  the  several  appoint- 
ments, a  full  and  true  Ust  of  the  names  of  all  appraisers,  transfer  tax  appraisers,  special 
guardians,  referees  and  temporary  administrators,  whom  either  surrogate  shall  have 
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designated  or  appointed  during  the  preceding  week  together  with  the  names  of  the  pro- 
ceedings m  which  they  were  appointed  and  the  dates  of  said  appointments. 

DerlTfttioii. — Code  oiv.  proc.,  1 2506,  without  ohaDge;  M otioo    In    cootestod    pioceedliiss. — Matter    of 

B8  refviaed  by  L.  1914,  cK  443  from  forxn^  (  2504,  in  Holme,  167  App.  Div.  237,  152  N.  Y.  Supp.  822. 

part,  aa  am.  by  L.  1893,  ch.  9;  L.  1899,  ch.  605;  first  sen-  Order  of  one  ■arrocmte  In  Yiolstlon  of  stipiilstian 

tence  was  origmally  revised  from  R.  8.,  pt.  3,  ch.  2,  tit.  1,  before  otber  snironle. — Matter  of  Hohne,  167  App. 

1 12,  in  part.  Div.  237,  152  N.  Y.  Supp.  822. 

§  37.  Proceedings  in  supreme  court  regulated. 

In  a  special  proceeding  cognizable  before  a  surrogate,  taken  in  the  supreme  court,  as 
prescribed  in  section  ten  of  this  act,  the  seal  of  the  court  in  which  it  is  taken  must  be 
used  where  a  seal  is  necessary.  The  special  proceeding  must  be  entitled  in  that  court; 
and  the  papers  therein  must  be  filed  or  recorded,  as  the  case  may  be,  and  issues  therein 
must  be  tried,  as  in  an  action  brought  in  that  court.  The  clerk  of  that  court  must  sign 
each  record,  which  is  required  to  be  signed  by  the  surrogate  or  the  clerk  of  the  surrogate's 
court.  The  issuing  of  a  citation  may  be  directed,  and  any  order  intermediate  the  citation^ 
and  the  decree  may  be  made  by  a  judge  of  the  court. 

Derivation. — Code,  §  2507,  without  change;  as  revised  ch.  946;  this  section  was  mostly  new.  But  see  references 
by  L.  1914,  ch.  443  from  former  (  2490.  as  am.  by  L.  1895,      dted  in  note  to  §  2478,  ante. 

§  38.  Transfer  of  proceedings  to  surrogate's  court. 

The  court  may,  at  any  time,  in  its  discretion,  upon  being  satisfied  that  the  reason  for 
the  exercise  of  its  powers  and  jurisdiction  has  ceased  to  operate,  make  an  order  to  transfer 
to  the  surrogate's  court  any  matter  then  pending  before  it.  Such  an  order  operates  to 
transfer  the  same  accordingly.  Immediately  after  such  a  transfer,  or  after  the  revocation 
of  the  order  of  the  justice  of  the  supreme  court  as  prescribed  in  section  thirteen,  the 
surrogate  must  cause  entries  to  be  made  in  the  proper  book  in  his  office  referring  to  all 
the  papers  filed,  and  orders  entered,  or  other  proceedings  taken  in  the  supreme  court; 
and  he  may  cause  copies  of  any  of  the  orders  or  papers  to  be  made,  and  recorded  or  filed 
in  his  ofl[ice,  at  the  expense  of  the  county. 

Derivation. — Code  civ.  proc,  S  2508,  without  change;  Note  of  rerisers  of  1914. — "So  change  except  to  omit 

as  revised  by  L.  1914,  ch.  443  from  former  S  2491,  as  am.      references  to  general  term, 
by  L.  1895,  ch.  946;  this  section  was  mostly  new.  IMgcretion  of  supreme  court  to  retain  JorlsdletSon.. 

—Lawrence  v.  Littlefield,  215  N.  Y.  561. 

§  39.  Proceedings  of  acting  surrogates,  where  and  how  recorded. 

Where  an  act  is  done,  or  a  proceeding  is  taken  by,  before,  or  by  authority  of,  an. 
officer,  or  a  person  appointed  by  the  board  of  supervisors,  or  by  the  board  of  aldermen, 
temporarily  acting  as  surrogate  of  any  county  as  prescribed  in  this  act,  the  same  must 
be  recorded,  or  the  proper  minutes  thereof  must  be  entered,  in  the  books  of  the  surro- 
gate's court,  in  like  manner  as  if  the  same  were  done  or  taken  by,  before,  or  by  authority 
of  the  surrogate  of  the  county;  and  the  officer  or  person  so  acting,  or  the  clerk  of  the 
surrogate's  court,  must  sign  the  certificate  of  probate  and  any  letters  so  issued,  and  must 
certify  the  record  thereof  in  the  book. 

DMlYation. — Code  dv.  proc.,  f  2509.  without  change;  Note  of  revisers  of  1914, — ^No  change  except  to  bring 

as  revised  by  L.  1914,  ch.  443  from  former  §  2494;  this  in  reference  to  board  of  aldermen, 
section  was  mostly  new.    But  see  R.  S.,  pt.  2,  ch.  6,  Ut.  2, 
$53. 

§  40.  General  jurisdiction  of  surrogate's  court. 

Each  surrogate  must  hold,  within  his  county,  a  court,  which  has,  in  addition  to  the 
powers  conferred  upon  it,  or  upon  the  surrogate,  by  special  provision  of  law,  jurisdiction,, 
as  follows:  ^ 

To  administer  justice  in  all  matters  relating  to  the  affairs  of  decedents,  and  upon  the 
return  of  any  process  to  trj''  and  determine  all  questions,  legal  or  equitable,  arising  be« 
tween  any  or  all  of  the  parties  to  any  proceeding,  or  between  any  party  and  any  other 
person  hailing  any  claim  or  interest  therein  who  voluntarily  appears  in  such  proceeding, 
or  is  brought  in  by  supplemental  citation,  as  to  any  and  all  matters  necessary  to  be 
determined  in  order  to  make  a  full,  equitable  and  complete  disposition  of  the  matter 
by  such  order  or  decree  as  justice  requires. 

In  addition  to  and  without  limitation  or  restriction  on  the  foregoing  powers,  each 
surrogate  or  surrogate's  court  shall  have  power,  in  the  cases  and  in  the  manner  prescribed 
by  statute: 
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1.  To  take  the  proof  of  wills;  to  adipit  wills  to  probate;  and  to  take  and  revoke  pro- 
bate of  heirship. 

2.  To  grant  and  revoke  letters  testamentary  and  letters  of  administration,  and  to 
appoint  a  successor  in  place  of  a  person  whose  letters  have  been  revoked. 

3.  To  direct  and  control  the  conduct,  and  settle  the  accounts,  of  executors,  adminis- 
trators, and  testamentary  trustees;  to  remove  testamentary  trustees,  and  to  appoint  a 
successor  in  place  of  a  testamenatry  trustee. 

4.  To  enforce  the  pa3^ment  of  debts  and  legacies;  the  distribution  of  the  estates  of 
decedents;  and  the  payment  or  delivery,  by  executors,  administrators,  and  testamentary 
trustees,  of  money  or  other  property  in  their  possession,  belonging  to  the  estate  or 
fund. 

5.  To  direct  the  disposition  of  real  property,  and  interests  in  real  property  of  decedents, 
and  the  disposition  of  the  proceeds  thereof. 

6.  To  appoint  and  remove  guardians  for  infants;  to  compel  the  payment  and  delivery 
by  them  of  money  or  other  property  belonging  to  their  wards;  to  direct  and  control  their 
conduct,  and  settle  their  accoimts. 

7.  To  settle  the  accounts  of  a  father,  mother  or  other  relative  having  the  rights,  powers 
and  duties  of  a  guardian  in  socage,  and  to  compel  the  pajonent  and  delivery  of  money 
or  other  property  belonging  to  the  ward. 

8.  To  determine  the  validity,  construction  or  effect  of  any  disposition  of  property 
contained  in  any  will  proved  in  his  court,  whenever  a  special  proceeding  is  brought  for 
that  purpose,  or  whenever  it  is  necessary  to  make  such  determination  as  to  any  will 
in  a  proceeding  pending  before  him,  or  whenever  any  party  to  a  proceeding  for  the  prd- 
bate  of  any  will,  who  is  interested  thereimder,  demands  such  determination  in  such  pro- 
ceeding.   (Am.  by  L.  1921,  ch.  439,  in  effect  Oct.  1,  1921.) 

Dertvatton.— Code  civ.  proc,  (  2510.  without  change;  burgh,  72  Misc.  619,  132  N.  Y.  Bupp.  268;  Dakin  v.  Dem* 

as  revised  by  L.  1914,  ch.  443  from  former  |§  2472,  2472a,  ica,  6  Paige  95. 

2726.    S  2472,  as  am.  by  L.  1903,  ch.  407;  oripnally  re-  Ihity  to  seek  dircctton  of  court.— McQuaide  v. 

vieed'from  R.  8.,  pt.  3.  ch.  2,  tit.  1,  4  1;  pt.  2,  ch.  6,  tat.  3,  Perot,  223  N.  Y.  76. 

art.  3,  566.  as  am.  by  L.  1866,  ch.  115;  L.  1867,  ch.  782;  Liinlted    admlnlstrmtton.— Sevan    v.    Cooper,    72 

L.  1871,  ch.  482;  L.  1874,  ch.  267.    i2472a,  as  added  by  N.  Y.  317;  Seaman  v.  Whitehead,  78  N.  Y.  306;  Riggs  v. 

L.  1910,  ch.  676.    j  2726,  as  am.  by  L.  1893,  ch.  686;  the  Cra«,  89  N.  Y.  479;  Matter  of  Hein«e,  179  App.  Div.  463, 


amendment  of  1893  consolidated  former  ${  2724,  2725.      165  N.  Y.  Supp.  1017;  Matter  of  Stein,  33  Muc.  542.  68 
I  2724,  originally  leviaed  from  R.  8.,  pt.  2,  ch.  6,  tit.  3.     N.  Y.  Supp.  933;  Matter  of  Carter,  74  Misc.  1,  183  N.  Y. 
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Note  of  rerlscn  of  1914. — Subd.  1.     Reference  to  Woodworth,  5  Dem.  156. 

revoking  probate  omitted  as  that  proceeding  has  been  JurlBdlction  under  fonner  t247ta.    Hull  v.  Hull, 

repealer  several  years,  but  reference  to  it  has  never  been  225  N.  Y.  342. 

taken  out  of  the  code  civ.  proc.  Equity  powers. — Matter  of  Randall.  162  N.  Y.  508; 

Fonner  subd.  6.     Inserted  in  first  part  of  section  as  Matter  of  Schnabel,  136  App.  Div.  522,  121  N.  Y.  Supp. 

general  jurisdiction.  54;  Matter  of  Hasbrouck,  153  App.  Div.  394,  138  N.  Y. 

First  part  of  section  covers  (  2472a  and  is  intended  to  Supp.  620;  Matter  of  Holcworth,  166  App.  Div.  150,  151 

enlarge  jurisdiction  so  that  every  question  arising  may  N.  Y.  Supp.  1072;  Matter  of  Doyle,  180  App.  Div.  398, 167 

be  tned.  N.  Y.  Supp.  827;  Matter  of  Widmayer,  28  Misc.  362.  59 

Heretofore  there  has  been  no  definite  jurisdiction  to  N.  Y.  Supp.  980;  Matter  of  Clyne,  72  Miac.  593,  131  N.  Y. 

construe  wills,  except  where  necessary  to  the  determina-  Supp.  1090;  Matter  of  Connell.  75  Misc.  574,  136  N.  Y. 

tion  of  a  pending  issue.    Therefore,  it  was  necessary  to  Supp.  166;  Matter  of  Archer,  77  Misc.  288,  137  N.  Y. 

resort  to  a  supreme  court  action.    Now  such  a  proceeding  Supp.  770;  Matter  of  Isaacs,  103  Misc.  184,  169  N.  Y. 

may  be  instituted  in  surrogate's  court.    See  new  (  2587.-  Supp.  1066;  Matter  of  Hamilton,  76  Hun  200.  27  N.  Y. 

Hlstory^-Matter  of  Runk,  200  N.  Y.  447.  revg.  138  Supp.  813;  Matter  of  Wood,  108  Misc.  117.  177  N.  Y. 

App.  Div.  789,  123  N.  Y.  Supp.  523.  Supp.  697;  Matter  of  Hoffman.  108  Misc.  612,  177  N.  Y. 

Constitutionality. — Matter  of  Thomburgh,  72  Miac.  Supp.  906;  Matter  of  Keeler,  109  Misc.  476,  178  N.  Y. 

619,  132  N.  Y.  Supp.  268;  Matter  of  Brewster,  92  Misc.  Supp.  780;  Matter  of  Brady,  111  Misc.  492;  183  N.  Y. 

339.  166  N.  Y.  Supp.  588.  Supp.  532;  Matter  of  Miller.  112  Miac.  287.  183  N.  Y. 

Juilsdletion  In  general. — Matter  of  Monroe,    142  Supp.  536;  Matter  of  Kaufman.  113  Miso.  202.  185  N.  Y. 

N.  Y.  484;  Matter  of  Thompson.  184  N.  Y.  36;  Matter  of  Supp.  246:  Matter  of  Rennert  (1921).  115  Miac.  762, 

Gall,  40  App.  Div.  114,  57  N.  Y.  Supp.  835;  Matter  of  190  N.  Y.  Supp.  187;  Matter  of  Yard  (1921),  116  Misc. 

Fox,  166  App.  Div.  718,  152  N.  Y.  Supp.  431;  Matter  of  19,  189  N.  Y.  Supp.  190. 

Durban,  177  App.  Div.  898.  163  N.  Y.  Supp.  1115;  Matter  Eiamlnatlon  of  witnesses.— Matter  of  Briggs.  180 

of  Hermann,  178  App.  Div.  182,  165  N.  Y.  Supp.  298;  App.  Div.  843,  168  N.  Y.  Supp.  382. 

Matter  of  Waters  (1918).  183  App.  Div.  840;  NIatter  of  Proof  of  wOl.— Estate  of  Ullman,   137  N.  Y.  403; 

Gedney.  30  Misc.  18.  62  N.  Y.  Supp.  1023;  Matter  of  Washbon  v.  Cope.  140  N.  Y.  287;  Flatauer  v.  Loser,  211 

Scott.  34  Misc.  446,  70  N.  Y.  Supp.  426;  Matter  of  Grant,  N.  Y.  15,  revg.  156  App.  Div.  591,  146  N.  Y,  Supp.  957; 

37  Miac.  161,  74  N.  Y.  Supp.  958;  Matter  of  Haughian,  37  Delabarre  v.  McAlpin.  71  App.  Div.  591,  76  N.  Y.  Supp. 

Misc.  497,  75  N.  Y.  Supp.  932;  Matter  of  McKay,  37  Misc.  301;  In  re  Swarts's  Will,  79  Miac.  388,  139  N.  Y.  Supp. 

590,  75  N.  Y.  Supp.  1069;  Matter  of  Cary,  77  Misc.  602.  1105;  Sherwood  v.  Sherwood,  85  Misc.  99,   147  N.  Y. 

138  N.  Y.  Supp.  602;  Matter  of  Ziegler,  82  Miac.  346.  143  Supp.  205;  People  ex  rel.  James  v.  Surrogate's  Court,  36 

N.  Y.  Supp.  662;  Norris  v.  Norris,  32  Hun  175;  Matter  of  Hun  218;  Smith  v.  Hilton.  50  Hun  236.  2  N.  Y.  Supp.  820; 

Keef.  43  Hun  98;  Matter  of  Delaplaine,  45  Hun  225;  In  re  Hillard's  Estate.  160  N.  Y.  Supp.  514. 

Matter  of  Spears,  89  Hun  49.  25  N.  Y.  Supp.  35;  Matter  of  Probate  of  will  of  nonresident.— Matter  of  Hoyt, 

Schmidt,  58  N.  Y.  Supp.  695;  Matter  of  Bellesheim,  6  103  Misc.  614.  170  N.  Y.  Supp.  846. 

Dem.  60;  Thompson  v.  Mott,  5  Redf .  574 ;  Dale  v.  Stokes.        Construction  of  disposition  of  real  property* 

5  Redf.  586;  Matter  of  Spaulding,  112  Misc.  317,  183  ■— Matter  of  Harden,  86  Misc.  420, 160  N.Y.  Supp.  743;  In 

N.  Y.  Supp.  144.  re  Farmer.  99  Misc.  437,  163  N.  Y.  Supp.  1089. 

statutory  authority. — Matter  of  McDonald,  Eiecutors,     administrators,    and    testamentary 

211  N.  Y.  272,  affd.,  160  App.  Div.  86,  145  N.  Y.  Supp.  trustees,  jurisdiction  of  surrogate.— Matter  of  ComeB; 

267;  Matter  of  Martin,  211  N.  Y.  328.  revg.  159  App.  Div.  137  N.  Y.  600;  Matter  of  Nesmith,  140  N.  Y.  609;  Matter 

926,  144  N.  Y.  Supp.  306:  Ehibois  v.  Sands,  43  Barb.  412.  of  Case  v.  Spencer,  86  App.  Div.  464.  83  N.  Y.  Supp.  697 , 

Not  eonterrcd  by  consent.— Matter  of  Thorn-  Matter  of  Gilman,  92  App.  Div.  462,  87  N.  Y.  Supp.  128; 
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Matter  of  Hard,  6  Misc.  171,  26  N.  Y.  Supp.  803;  Matter  1065;  Matter  of  MoClough.  9  Miae.  385,  30  N.  Y.  Supp 

of  Huntley,  13  Misc.  375.  35  N.  Y.  Supp.  113:  Conant  v.  274;  Matter  of  Young,  17  Miec.  (S80.  41  N.  Y.  Supp.  53d 

Wright.  19  Mi«!.  321,  44  N.  Y.  Supp.  727;  Matter  of  Te  Matter  of  McCahill  29  Misc.  450,  61  N.  Y.  Supp.  1071 

Culver,  22  Miso.  217,  49  N.  Y.  Stipp.  820:  Matter  of  Matter  of  Wilcox,  55  Miac.  170.  107  N.  Y.  Supp.  468 

Whitbeck.  22  Miao.  494,  50  N.  Y.  Supp.  932;  Matter  of  Matter  of  Welch,  61  Misc.  5, 114  N.  Y.  Supp.  720;  Matter 

Wallace.  28  MIbc.  603,  59  N.  Y.  Supp.  1064;  Matter  of  of  SooviUe.  72  Miac.  310,  131  N.  Y.  Supp.  205;  Matter  of 

Huntington.  39  Miso.  477,  80  N.  Y.  Supp.  220;  Matter  of  Irwin,  106  Misc.  348.  165  N.  Y.  Supp.  697;  Matter  of 

Weed,  81  Miso.  386,  143  N.  Y.  Supp.  349;  Matter  of  Gil-  Biiggs.  101  Miso.  191.  167  N.  Y.  Supp.  632;  mod.  180 

man,  41  Hun  561;  Matter  of  Van  Dermoor,  42  Hun  326;  App.  Div.  752,  168  N.  Y.  Supp.  597,  mod.  223  N.  Y.  159 

Matter  of  Hobson,  61  Hun  504,  16  N.  Y.  Supp.  371,  affd.,  (Mem.);  Matter  of  Ryalls,  80  Hun  450,  30  N.  Y.  Supp. 

131  N.  Y.  575;  Matter  of  Blow,  2  Connoly,  360;  Jones  v.  455;  Board  of  Missions  v.  Soovell.  3  Dem.  516;  Matter  of 

Hooper,  2  Dem.  14;  Brennan  v.  Lane,  4  Dem.  322;  Calyer  Thompson,  5  Dem.  117;  Simpson  r.  French,  6  Dem.  106; 

V.  Calyer,  Redf.  305;  Matter  of  Miller  (1921),  116  Misc.  Matter  of  Goldmark,  186  App.  Div.  447,  174  N.  Y.  Supp. 

51,  189  N.  Y.  Supp.  575.  596:  Matter  of  Mould  (1921).  196  App.  Div.  822,  lOT 

ilzeeaton;  etc.,  Jorlsdtctlon  of  sarrocate,  lasae  N.  V.  Supp.  355. 

and  revoeanon  of  letters. — Martin  v.  Dry  Dock,  E.  B.  Antenaptial  agreement. — In  re  Young  v.  Hicks,  92 

&  B.  R.  Co.,  92  N.  Y.  70;  Matter  of  Wisohmann.  80  App.  N.  Y.  235;  Adams  v.  Swift,  169  App.  Div.  802,  155  N.  Y. 

Div.  520,  80  N.  Y.  Supp.  789;  Matter  of  Patterson,  79  Supp.  873;  Matter  of  Jones,  3  Misc.  586,  24  N.  Y.  Supp. 

Hun  371,   29  N.  Y.  Supp.  461,  affd..  146  N.  Y.  327;  706. 

Matter  of  Chittenden,  76  Misc.  92,  136  N.  Y.  Supp.  953;  No  Jurlsdletton  to  set  aside  release  Indaeed  hj 

Matter  of  Owens,  33  N.  Y.  Supp.  422.  24  Civ.  Proc.  Rep.  fraud.— Matter  of  Mondshain,  186  App.  Div.  528.  174 

256.  N.  Y.  Supp.  599. 

Determlnatloii  as  to  persons  entitled. — Matter  Jurisdiction  to  determine  valldltr  of  mortKace. — 

of  Mayer,  84  Misc.  9,  145  N.  Y.  Supp.  665.  Matter  of  Allen,  111  Misc.  93.  138,  181  N.  Y.  SuppTsOS. 

Settlement  of  accounts. — ^Wood  v.  Brown,  34  N.  Y.  Surplus  monef  proceedings. — Matter  of  EUis,  110 

337;  Matter  of  Runk,  200  N.  Y.  447,  revg.  138  App.  Div.  Misc.  192,  179  N.  Y.  Supp.  873. 

789,  123  N.  Y.  Supp.  623;  Matter  of  Watson,  215  N.  Y.  Abrofatlon  of  adoption.— Matter  of  Hayford,  109 

209;  Matter  of  Hodgman,  11  App.  Div.  344.  42  N.  Y.  Misc.  479.  179  N.  Y.  Supp.  182. 

Supp.  1004,  a£fd.,  161  N.  Y.  627;  Borrows  v.  Corhin,  31  Accounting  of  executor   under  wIU  of   nonresl- 

App.  Div.  172,  52  N.  Y.  Supp.  741.  affd.,  165  N.  Y.  634;  dent.— Matter  of  YuiU,  109  Misc.  465,  178  N.  Y.  Supp. 

Ludwig  V.  Bungart,  48  App.  Div.  613,  63  N.  Y.  Supp.  91;  871. 

Matter  of  Richmond,  63  App.  Div.  488,  71  N.  Y.  Supp.  Appointment   of  sulwtltuted   trustee*   bonds.— 

795;  Meeks  v.  Meeks,  79  App.  Div.  49,  79  N.  Y.  Supp.  718;  Mulligan  v.  Bond  A  Mortgagee  Guarantee  Co.,  103  App. 

Matter  of  Fox.  166  App.  Div.  718.  152  N.  Y.  Supp.  431;  Div.  741,  184  N.  Y.  Supp.  429. 

Matter  of  Riley,  4  Miso.  333,  24  N.  Y.  Supp.  309;  Matter  Power  to  III  compensation  of  attorney  for  ad- 

of  Kipp.  17  Misc.  491.  41  N.  Y.  Supp.  259.  affd..  5  App.  rolnlstrator.— Matter  of  Hulett  (1921).  231  N.  Y.545. 

Div.  625,  39  N.  Y.  Supp.  1126;  Haughian  v.  Conlon,  39  Attorney's  lien.— Matter  of  Crouch,  41  Misc.  340,  84 

Misc.  584,  80  N.  Y.  dupp.  586;  Matter  of  Freligh.  42  N.  Y.  Supp.  036. 

Misc.  11,  85  N.  Y.  Supp.  830;   Matter  of  Robinson,  42  Debts.— Matter  of  Mahoney,  88  App.  Div.  140,  84 

Misc.  160,  85  N.  Y.  Supp.  1087;  Matter  of  Thomburgh,  72  N.  Y.  Supp.  320;  Matter  of  Clark  v.  Hyland.  88  App. 

Misc.  619,  132  N.  Y.  Supp.  268;  Matter  of  Dollard,  74  Div.  392,  84  N.  Y.  Supp.  640;  Matter  of  Miner,  39  Muc 

Misc.  312.  133  N.  Y.  Supp.  1107;  Matter  of  Brown,  78  605,  80  N.  Y.  Supp.  643;  Collins  v.  Beebe,  54  Hun  318,  7 

Misc.  342,  139  N.  Y.  Supp.  459;  Matter  of  Higgins.  81  N.  Y.  Supp.  442. 

Misc.  579,  143  N.  Y.  Supp.  552;  Matter  of  BiJ^op,  89  Legacies.— Bevan  v.  <>>oper.  72  N.  Y.  317;  Biggs  v. 

Miso.  355.  151  N.  Y.  Supp.  768;  Matter  of  Kent,  92  Misc.  Cragg,  89  N.  Y.  479;  Matter  of  Underbill.  117  N.  77471; 

113,  155  N.  Y.  Supp.  383;  Matter  of  Kenny.  92  Miac.  380,  Matter  of  Perry,  5  Misc.  149,  25  N.  Y.  Supp.  716;  Johnson 

156  N.  Y.  Supp.  827;  Matter  of  Irwin.  100  Misc.  348,  165  v.  Weir,  34  Misc.  683,  70  N.  Y.  Supp.  1021;  Matter  of 

N.  Y.  Supp.  697;  Matter  of  Gilbert,  30  Hun  61.  affd.,  104  Delgado,  79  Misc.  690,  141  N.  Y.  Supp.  198. 

N.  Y.  200;  Matter  of  Hasard,  51  Hun  201.  4  N.  Y.  Supp.  Determination  of  title  to  property.— Matter  of 

701;  Van  Camp  v.  Searle,  79  Hun  134.  29  N.  Y.  Supp.  757;  Watson,  165  App.  Div.  252,  150  N.  Y.  Supp.  776;  Matter 

Matter  of  Early,  112  Misc.  54,  182  N.  Y.  Supp.  537;  of  Hees,  85  Misc.  659,  148  N.  Y.  Supp.  1054;  Matter  of 

Matter  .'of  Bracer.  HI  Misc.  492.  183  N.  Y.  Supp.  532;  Watson,  86  Misc.  588,  148  N.  Y.  Supp.  902. 

MatterofPinckney  (1921).  115  Misc.  602, 189  N.Y.  Supp.         Bank    accounts.— Fribourg     v.     Emigrants 

49.  Industrial  Savings  Bank,  168  App.  Div.  816,  164  N.  Y. 

Jurisdiction    to    appoint   referee   upon  Judicial  Supp.  532;  Matter  of  Mount  Vernon  Trust  Co.,  175  App. 

settlement. — Matter  of  Malcomson,  188  App.  Div.  600,  Div.  353,  161  N.  Y.  Supp.  1060. 

177  N.  Y.  Supp.  238.  Disposition  of  realty  to  pay  debts.— Garlock  v. 

Stay  of  proceedings  for  accounting. — Matter  of  Vandervort.  128  N.  Y.  374;  Matter  of  Day.  76  Miso.  507, 

Sherwood.  105  Misc.  183.  136  N.  Y.  Supp.  172;  Matter  of  Lynch,  33  Hun  309. 

Jnrlsdietion  to  hear  and  determine  relected  claim.  Guardians. — Matter  of  Camp,  126  N.  Y.  377;  Long  v. 

—Matter  of  Coombs,  185  App.  Div.  312,  173  N.  Y.  Supp.  Long.  142  N.  Y.  645;  Matter  of  Bolton,  159  N.  Y.  120; 

58.  Matter  of  Bolton,  20  Misc.  532,  46  N.  Y.  Supp.  008; 

Jurisdiction  to  hear  claim  neither  rejected  nor  Matter  of  Wagner,  76  Miso.  410.  135  N.  Y.  Supp.  678; 

accepted.— Michaels  v.  Flach   (1021).  107  App.  Div.  Matter  of  Kerwin,  60  Hun  380,  14  N.  Y.  Supp.  353;  Weloh 

478,  180  N.  Y.  Supp.  008.  v.  GaUaoher.  2  Dem.  40;  Mackay  v.  Fullerton.  4  Dem.  153; 

Construction  of  wills. — ^Matter  of   Verplanck,   01  Browne  v.  Bedford,  4  Dem.  304;  Matter  of  Mancini,  108 

N.  Y.  430;  Garlock  v.  Vandevort,  128  N.  Y.  374;  Conant  Misc.  102,  178  N.  Y.  Supp.  57. 

V.  Wright,  22  App.  Div.  216, 48  N.  Y.  Supp.  422,  affd.,  163  Determination  of  ntle  to  property.— Matter  of 

N.  Y.  635;  Matter  of  Raymond.  73  App.  Div.  11.  76  N.  Y.  Aldrich,  104  App.  Div.  815.  185  N.  Y.  Supp.  716. 

Supp.  355;  Kirk  v.  McCann.  117  App.  Div.  66,  101  N.  Y.  Rights  of  after-born  children.— Matter  of  Dick 

Supp.  1003;  Matter  of  Metcalf.  6  Misc.  524,  27  N.  Y.  (1022).  117  Misc.  636. 
Supp.  870;  Matter  of  Havens,  8  Misc.  674,  20  N.  Y.  Supp. 

§  41.  Jtirisdiction  of  persons;  when  and  how  obtained. 

The  surrogate's  court,  in  any  proceeding  before  it,  shall  have  jurisdiction  of  the  follow- 
ing described  persons: 

1.  The  petitioner. 

2.  Parties  who  have  been  duly  cited,  including  all  those  described  as  being  persons 
belonging  to  a  class,  or  connected  with  the  decedent,  or  as  interested  in  the  property  or 
matter  in  question,  whether  designated  by  their  full  and  correct  names  or  not. 

3.  Persons  of  full  age  who  have  not  been  judicially  declared  to  be  incompetent  to 
manage  their  affairs, 

a.  Who  shall,  either  before  or  after  the  filing  of  the  petition,  waive  the  issue  or  service, 
or  both,  of  the  citation  by  an  instrument  in  writing  signed,  acknowledged,  or  proved 
and  duly  certified. 

b.  Who,  whether  named  in  the  petition  or  citation  or  not,  shall  appear  personally  in 
court  and  file  written  signed  notice  of  appearance  acknowledged,  or  proved,  and  duly 
certified. 

c.  Who,  whether  named  in  the  petition  or  citation  or  not,  shall  appear  by  attorney 
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whose  authority  in  writing  to  appear,  so  signed,  acknowledged,  or  proved,  and  duly 
certified,  shall  be  filed. 


BeHT»tloii.>-Code  dr.  proa,  (  2511,  without  _  ^ 
as  reviaed  by  L.  1914.  oh.  443  from  former  }}  2918,  26: 
2617.  i  2518,  orifl^niOly  reriiod  from  R.  S.,  pt.  2,  oh.  6, 
tit.  2,i  26.  1 2528,  as  am.  by  L.  1896,  ch.  570;  L.  1911, 
di.  330;  origmally  revised  from  L.  1870,  ch.  359,  ^  2. 
1 2617,  as  am.  by  L.  1894,  oh.  118;  seotion  new  as  «nci- 
nally  inserted  in  oode  civ.  proo. 

Note  of  ttiiatn  of  1914.— This  section  is  rewritten 
from  S  2528,  and  embodies  provisions  found  in  other  see* 
tions  conoeming  obtaining  jurisdic^on  of  the  person. 

By  makinc  this  general  seotion  we  fix  jurisdiction  of  the 
person  and  avoid  much  repetition  in  other  sections. 

Subd.  0.  Most  surrogates  now  refuse  to  allow  an 
attorney  to  appear  for  a  person  not  cited  without  written 
authority.  Any  other  practice  would  be  dangerous 
especially  in  the  oities» 


N.  y:338. 


by  attomer-— Matter  of   Regan,   167 


NonresideBts.— Matter  of  Ford,  98  Mbo.  100, 
163  N.  Y.  Supp.  960. 

SiilMlltatloii  of  attonioys.— Chatfield  v.  Hewlett,  2 
Dem.  191:  Hoes  v.  Halsey,  2  Dem.  577. 

SapplementAl  citation.— Matter  of  Marx,  109  Misc. 
5&179  N.  Y.  Bupp.  302. 

Waiver  of  cltafloii.— Matter  of  Gregoiy,  13  Misc.  363, 
36  N.  Y.  Supp.  105:  Matter  of  Post,  30  Miso.  551.  64 
N.  Y.  Supp.  869;  Matter  of  Graham,  39  Miso.  226,  79 
N.  Y.  Supp.  573. 

•^GIM.^'— Matter  of  Eno,  111  Misc.  69,  182  N.  Y. 
Supp.  571;  Matter  of  Bemis  (1921).  116  Misc.  516,  190 
N.  Y.  Supp.  269. 


§  42.  Jurisdiction  of  subject  matter;  objection  to  defect  in  record. 

The  surrogate's  court  obtains  jurisdiction  in  every  case  to  make  a  decree  or  other 
determination  by  the  existence  of  the  jurisdictional  facts  prescribed  by  statute.  When 
the  decree  or  other  determination  fails  to  recite  the  existence  or  proof  of  a  jurisdictional 
faet,  and  such  fact  actually  existed;  or  when  any  party  has  failed  to  take  any  inter- 
mediate proceeding  required  by  law  to  be  taken,  an  objection  to  such  decree  or  deter- 
mination based  thereon  is  available  only  upon  appeal,  and  the  surrogate's  court  may, 
in  its  discretion,  allow  such  a  defect  to  be  supphed  by  amendment. 

Note  off  rOTlMn  off  1914. — A»  this  section  (former 

i474)  is  drawn  it  would  seem  that  the  court  had  no 

Jurisdiction  to  make  a  decree  at  al]  unless  all  neoessary 

parties  were  cited.     Rq>eal  and  substitute  new  seotion 

following  (new  (2512). 


Derivation. — Code  civ. 
as  revised 
inaUy  i 
f  1;  L.  1872.  oh.  92. 


flvatlon. — Code  civ.  proe.,  1 2612,  without  chance;  Note  o 
ised  by  L.  1914.  oh.  443.  from  former  1 2474;  ong-  I  2474)  is 
revised  from  L.  1868,  ch.  260,  f  1;  L.  1870.  oh.  3^.     jurisdictio 


§  43.  Presumption  of  jurisdiction. 

Where  the  jurisdiction  of  a  surrogate's  court  to  make  a  decree  or  other  determination 
is  drawn  in  question  collaterally,  the  jurisdiction  is  presumptively,  and,  in  the  absence 
of  fraud  or  collusion,  conclusively,  established,  by  an  allegation  of  the  jurisdictional 
facts,  contained  in  a  written  petition  or  answer,  duly  verified,  used  in  the  surrogate's 
court.  The  fact  that  jurisdiction  of  the  parties  was  obtained  is  presumptively  proved, 
by  a  recital  to  that  effect  in  the  decree. 


Derivatioii. — Cods  oiv.  proo..  1 2513.  without  change; 
as  revised  by  L.  1914.  ch.  443  from  former  {  2473,  as 
am.  by  L.  1910,  ch.  670;  originally  revised  from  L.  1870, 
oh.  360. 

Note  off  revlien  off  ItlA.—This  seotion  made  more 
definite  and  indusivie. 

In  genenL— Roderigas  v.  East  River  Sav.  Inst.,  63 
N.  Y.  460;  Beers  y.  Shannon,  78  N.  Y.  292;  Roderigas  v. 
East  River  Sav.  Inst.,  76  N.  Y.  316;  0'Ck>nnor  v.  Higgins, 
113  N.  Y.  511;  Power  v.  Speokman,  126  N.  Y.  354:  (>>nant 
V.  Wright,  19  Misc.  321,  44  N.  Y.  Supp.  727;  Gsech  v. 
3ean,  35  Misc.  729, 72  N.  Y.  Supp.  402;  Beers  v.  Shannon, 
12  Hun  161;  Munynowaki  v.  Del.,  L.  dt  W.  R.  Co.,  15 
N.  Y.  Supp.  481. 


Bffeet  of  ieetloii.~Sibley  v.  Waffle.  16  N.  Y.  180. 

Fnuid  and  cona8lon.^Matter  of  Tilden.  98  N.  Y. 
434;  Hoes  v.  N.  H.  &  H.  R.  Co.,  173  N.  Y.  435. 

Residenee  off  testator.^Bolton  v.  Sohriever,  135 
N.  Y.  65;  Van  Gassbeek  v.  Staples,  85  Aro.  Div.  271. 
83  N.  Y.  Supp.  225:  Kelly  v.  Jay.  79  Hun  535.  29  N.  Y. 
Supp.  933;  Bumsted  v.  Read,  31  Barb.  661. 

nrtfe^  dtatton.— Wetmore  v.  Parker,  52  N.  Y.  450; 
Kelly  V.  West,  80  N.  Y.  139;  Leonard  v.  Columbia  Steam 
Navigation  Co.,  84  N.  Y.  48;  Hood  v.  Hood,  86  N.  Y.  561; 
Matter  of  Killan.  172  N.  Y.  547;  McMahon  v.  Smith,  24 
App.  Div.  25.  49  N.  Y.  Supp.  93;  Sisoo  v.  Martin.  61  App. 
Div.  502.  70  N.  Y.  Supp.  597;  Mott  v.  Fort  Edward 
Water  Works  Co.,  79  App.  Div.  179.  79  N.  Y.  Supp.  1100. 


§  44.  Eflfect  of  exercise  of  jurisdiction. 

Jurisdiction,  once  duly  exercised  over  any  matter  by  a  surrogate's  court,  excludes  the 
subsequent  exercise  of  jurisdiction  by  another  surrogate's  court  over  the  same  matter, 
and  all  its  incidents,  except  as  otherwise  specially  prescribed  by  law.  Where  a  guardian 
has  been  duly  appointed  by,  or  letters  testamentary  or  of  admkiistration  have  been  duly 
issued  from,  or  any  other  special  proceeding  has  been  duly  commenced  in,  a  surrogate's 
court  having  jurisdiction,  all  further  proceedings  to  be  taken  in  a  surrogate's  court,  with 
respect  to  the  same  estate  or  matter  must  be  taken  in  the  same  court. 

D«lfBttoil.~-Code  dv.  proc.,  1 2614,  without  change;  106;  Matter  of  Zerega.  58  Hun  505,  12  N.  Y.  Supp.  497; 

as  revised  by  L.  1914,  ch.  443  from  former  f  2475;  ongi-  Matter  of  Harvey.  3  Redf.  214. 

nally  re^naed  from  R.  8.,  pt.  3,  oh.  2.  tit.  1.  1 12;  pt.  2,  Dealal  of  JuffUdletliMi  by  oontestant.— People  es  rsL 

oh.  6,  tit.  1. 1 28,  and  tit.  5, 1 24.  James  v.  Surrogate's  Court,  86  Hun  218. 

AppUCfttloii.— Brick  V.  Brick,  66  N.  Y.  144;  Matter  of  Jmlsdletlon  of  appolatiiieiit  of  KiurdJUn.--Matter 

Drake.  94  Misc.  70. 157  N.  Y.  Supp.  270;  Matter  of  Hoyt,  of  MajUton,  98  Miso.  490. 164  N.  Y.  Supp.  745;  Matter  of 

103  Misc  614.  170  N.  Y.  Supp.  8M.  Stein.  98  Misc.  493,  164  N.  Y.  Supp.^;  In  re  Henry's 

Duty  of  sumgate  of  ooo  comity  when  probate  Guardianship,  164  N.  Y.  Supp.  929. 
pending  in  another  county. — ^Matter  of  Buckley,  41  Hun 

§  46.  Exclusive  jmisdiction. 

The  surrogate's  court  of  each  coimty  has  jurisdiction,  exclusive  of  every  other  surro- 
gate's court,  to  take  the  proof  of  a  will,  and  to  grant  letters  testamentary  thereupon, 


a  46,  47  SURROGATE'S  COURT  ACT  art.  3 

or  to  grant  letters  of  adnuniBtratJon,  as  the  case  requires,  ia  either  of  the  following 

1.  Where  the  decedent  was,  at  the  time  of  his  death,  a  resident  of  that  county,  whether 
his  death  happened  there  or  elsewhere. 

2.  Where  tiie  decedent,  not  being  a  resident  of  the  state,  died  within  that  county, 
leaving  personal  property  within  the  state,  or  leavii^  personal  property  which  has, 
since  his  death,  ctnne  into  the  state,  and  remains  unadministered. 

3.  Where  the  decedent,  not  being  a  resident  of  the  state,  died  without  the  state,  leaving 
personal  property  within  that  county,  and  no  other;  or  leaving  personal  property  which 
has  since  his  death,  come  into  that  county,  and  no  other,  and  remains  unadministered. 

4.  Where  the  decedent  was  not,  at  the  time  of  his  death,  a  resident  of  the  state,  and 
a  petition  for  probate  of  hie  wilt,  or  for  a  grant  of  letters  of  administration,  under  sub- 
division two  or  three  of  this  section,  has  not  been  filed  in  any  surrogate's  court;  but  real 
property  of  the  decedent,  to  which  the  will  relates,  or  which  is  subject  to  disposition 
under  article  thirteen  of  this  act,  is  situated  within  that  county,  and  no  other. 

DerlnUon.— Code  dv,  pror.,  i  u.^i.'..  wtthout  duinsei  N.  Y.  Supp.  S81;  Mktier  of  BuoUey,  41  Hun  lOS;  Sm 

u  nvJKd  hy  L.  191i.  ch.  443  Iruui  t'jrraa  f  2470;  orici-  v.  Horton,  4  Dem.  88;  MatUr  of  Taylor,  e  Dirm.  158; 

Dslty  reviKd  rnHi)  R,  S..  pt.  2.  rh    I),  tit.  2.  |23:  pt,  3.  Ovledo  v.   DuJGe,  5  Redf,    137:  Matter  of  Greene,   186 

sh.  X  tit.  I.  I  t :  L.  1837,  Oi.  460.  {  1.  App.  Div.  903,  172  N.  Y.  Supp.  894;  Matt«  of  Seymaor, 

Id  ■cnenl.—Miuu  v.  Gorman  t^^ii     Bank,  73  App.  107  Miac,  330,  177  N.  Y,  Supp.  702. 

Div.  SM,  77  N.  Y.  Supp.  260.  aSi! ,  i;i>  N.  Y.  377;  8pntt  BaiMeiit  decedent,  aiiei&OD  ef  fket.—Web«C«  r. 

V,  Syma.  104  App.  Div.  232.  fi3  N.  1~.  Si.pp.  728;  Homana  Kellga  Co.,  168  App.  Div.  443,  153  N,  Y.  Supo.  300. 

V.  Now  Yorli  Uf^  log.  Co..  55  .Mjbi'  .,7  i  106  N.  Y.  Supp.  NonreaUent    drlDK     wttUii     eoantr-— Evasa     v. 

028;  Hsimcv.  Buclcelew.  220  N,  Y.  :m  .!.  SchooDmaker,  2  Dam.  249 

CiHiatraclion.— MoH  v.  N.  V„  N    1 1  &  H.  R.  Co.,  173  NaauegMeot  d}lDf  wllliont  utate,  persoDkl  snp- 

N.  Y.  4SS;  Matttr  of  Arnold,  tl4  .Apcv  IHt.  244,  99  N.  Y.  ««r.— Van  GieaKD  T.  Bridtord,  83  N.  Y.  348:  RuoeU  t. 

Supp.  740;  Mnttw  of  Hantonl.  113  h:>c  939.  IS5  N.  Y.  Haptt.  S7  N.  Y.  19;  AeoounlJM  of  Hugh™,  95  N.  Y.  65; 

6upp.  254.  Matter  of  FiKh,  180  N.  Y.  87:  Hoes  v.  R  Y.  di  H.  R.  Co.. 

'•FOTonml    proiKity."— Mstirr    „■   OtWomisleMky,  73  A^i.  Div.  383,  77  N.  Y.  Bupp.  117;  Matter  of  MoCabe, 

llO  Miw.  ISO,  180  N.  Y.  Bunp.  21)7,  84  App.  Div.  146.  82  N.  Y,  Supp,  '»0-  M«ti.r  nl  nonnmi. 

KegldentilMnlent.— KeDoed}  V.  lUftll.67  N.  Y.  397;  96  App.  Div.  S.  S9  N.  Y.  Supp.  3 

CaulfieW  V.  SulUvfln.  8S  N.  Y.  I.5:i;  M  ittep  of  Jona,  IB      '        *"     -■■ ■'  " 

Miac.  80.  43  S.  V.  Supp.  e»5;  Wullfi  ...f  Hyland,  24  Mi«. 
857,  58  N.  Y.  Supp.  717;  Matter  o(  finirt,  30  Miio.  14,  82 
N.  Y.  Bupp  097;  MatUr  of  Wult-r,  :4  Miac.  177,  105 
N,  Y.  Supp.  890;  Mmtor  o(  MoEIwainr-.  77  Miae.  317,  137 

§  46.  Concurrent  jurisdiction  of  two  or  more  surrogates. 

Where  personal  property  of  the  decedent  is  within,  or  comes  into,  two  or  more  counties, 
under  the  circumst-ancea  specified  in  subdivision  three  of  the  last  section;  or  real  property 
of  the  decedent  is  situated  in  two  or  more  counties,  under  the  circumstances  specified 
in  subdiviMon  four  of  the  last  section;  the  surrogates'  courts  of  those  counties  have  con- 
current jurisdiction,  exclusive  of  e\-ery  other  surrogate's  court,  to  take  the  proof  of  the 
will  Lnd  grant  letters  testamentary  thereupon,  or  to  grant  letters  of  administration,  as 
the  case  requires.  But  where  a  petition  for  probate  of  a  will,  or  tor  letters  of  adminis- 
tration, has  btM^n  duly  filed  in  either  of  the  courts  so  possessing  concurrent  jurisdiction, 
the  jurisdiction  of  that  court  excludes  that  of  the  other. 

Dniratloo.— Code  civ.  proo..  f  2516,  without  elianie;  aa  reviaed  by  L.  1914,  oh.  443  from  lonner  |  2477;  OHp-' 
Dally  leviaed  fmn  R.  8.,  pt.  2.  oh,  6.  lit.  2,  |  24, 


S  47.  Jurisdiction,  liow  affected  by  locality  of  debts. 

For  the  purpose  of  conferring  jurisdiction  upon  a  surrogate's  court,  a  debt  owing  to  a 
decedent  by  a  resident  of  the  state  is  regarded  as  personal  property  situated  within  the 
county  where  the  debtor,  or  either  of  two  or  more  joint  debtors,  resides;  and  a  debt 
owing  to  him  by  a  domestic  corporation  is  regarded  as  personal  property  situated  within 
the  county  where  the  principal  office  of  the  corporation  is  situated.  But  the  foregoing 
provision  does  not  apply  to  a  debt  evidenced  by  a  bond,  promissory  note,  or  other 
instrument  for  the  payment  of  money  only,  in  terms  negotiable  or  payable  to  the  bearer 
or  holder.  Siich  a  debt,  whether  the  debtor  is  a  resident  or  a  non-resident  of  the  8tat«, 
or  a  foreign  or  a  domestic  government,  state,  county,  public  officer,  association,  or  cor- 
poration, is,  for  the  purpose  of  so  conferring  jurisdiction,  regarded  as  personal  property 
at  the  place  where  the  bond,  note  or  other  instrument  is,  either  within  or  without  the 
state. 

DtrtnUon.— Code  eiv.  proe.,  1 2517.  without  ohuwe:  Cieoh  v.  Bean.  35  Miac.  729,  72  N.  V.  Supp.  402;  Joluiaoii 

aa  r«Tiaed  by  L.  1914,  ch,  443  from  former  i  2478:  aection  v.  Smiih,  25  Hun    171;   Haywani  v.  Place,  4  Dun.  4ST: 

Be*  *s  origfuljy  inaartfid  in  node  dv.  proc.  Matter  of  Hopper.  5  Dem.  242;  Matter  of  Milter.  S  Daio. 

Halve  •Tdeftt.—Beera  v.  Shannon,  73  N.  Y.  292;  38). 
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ARTICLE  4 


Proceedings,  how  begun;  pleadings  and  process;  service  of  citation  and  other 

process,  and  proof  thereof 

Seotion  48.  Proceeding  conunenoed  by  petition;  stAtute  of  Hmitations. 

49.  Written  pleadings  required. 

50.  Verifioation  thereof. 

51.  Genera)  contents  of  petition. 

52.  Prooeas;  how  executed  and  returnable. 

53.  General  contents  of  citation. 

54.  Additional  requirements;  peiaons  constituting  a  class;  persons  unknown  or  whose  names  or  parts  or  names 

are  unknown. 
56.  Citation;  how  served  within  state. 

56.  Service  personally  wi^out  the  state,  or  by  publication. 

57.  Application  for  order. 

58.  Order,  when  and  how  made;  contents  thereof. 

59.  Time  and  manner  of  service  of  citation. 

60.  Additional  requirement  in  case  of  infants  and  others. 

61.  Proof  of  service  of  a  st))>poena,  citation  or  other  process. 

62.  Newspapers  in  which  publications  must  be  made. 


< 


§  48.  Proceeding  commenced  by  petition ;  statute  of  limitations. 

Every  proceeding  in  surrogate's  court  shall  be  commenced  by  the  filing  of  a  petition. 
In  any  case  where  the  time  in  which  to  begin  such  proceeding  is  limited,  a  citation,  or 
an  order  to  show  cause,  on  such  petition  must,  within  sixty  days  thereafter,  be  issued 
and  be  served,  as  prescribed  in  this  act,  upon  the  adverse  party,  or  upon  one  of  two  or 
more  adverse  parties,  who  are  jointly  liable,  or  otherwise  united  in  interest;  or,  within 
the  same  time,  the  first  publication  thereof  must  be  made  pursuant  to  an  order  made  as 
prescribed  in  this  act. 


DorlfBtloii.— Code  civ.  proc..  1 2518,  without  chanf  e; 
as  revised  by  L.  1914,  ch.  443  from  former  M  2516,  2517; 
sections  new  as  origizially  inserted  in  code  ov.  proo. 

Note  of  icvtetn  of  lil4.— Repeal  S  2516.  Under  that 
section  it  was  a  question  whether  a  proceeding  without 
citation  was  ever  commenced.  Neoessary  part  of  1 2616 
embodied  above. 

Jnrlidletloii.— Matter  of  Gary.  77  Misc.  602,  188 
N.  Y.  Supp.  682. 

Appiteftllon. — ^Matter  of  Bonnett,  9  N.  Y.  Bupp.  459,     N.  Y.  Supp.  889. 

1   Connoly,  294. 


IisoAnee  of  citetton. — ^Matter  of  Joslin,  74  Misc.  832, 
134  N.  Y.  Supp.  229. 
AppUcatton  to  vaeato  ofder  agwting  transfer 

tai.— Matter  of  Severance,  106  Misc.  710.  175  N.  Y. 
Supp.  468. 

Serrlce  of  dtatton.— Matter  of  Bradley,  70  Hun  104, 
23  N.  Y.  Supp.  1127;  Pryer  v.  Clapp,  1  Dem.  887;  Foun- 
tain T.  CSarter,  2  Dem.  813. 

Section  cited.— Matter  of  Eno,  111  Miao.  69,  180 


§  49.  Written  pleadings  required. 

AH  petitions,  answers,  and  objections  shall  contain  a  plain  and  concise  statement  of 
the  facts  constituting  the  claim,  objection  or  defense,  and  a  demand  for  the  decree,  order, 
or  other  reHef,  to  which  the  party  supposes  himself  to  be  entitled,  and  shall  be  duly 
verified.  The  surrogate  may  require  that  a  copy  thereof  be  served  upon  any  person 
interested  in  such  manner  as  he  may  direct.  A  party  who  fails  to  comply  with  such 
requirement  may  be  treated  as  a  party  in  default. 


Deilvatton. — Code  civ.  proc,  1 2519,  without  change; 
as  revised  by  L.  1914.  oh.  443  from  former  1 2538;  section 
new  as  oriainaUy  inserted  in  code  civ.  proc. 

Mote  or  reflicn  of  1114. — ^For  a  history  of  oral  and 
written  pleading  in  surrogate's  court,  see  Matter  of  Work, 
76  Miae.  403. 

The  change  requires  all  pleadings  to  be  in  writing  and 
verified.  This  makes  a  more  definite  and  orderly  proce- 
dure. Under  this  seetton  "written  "  and  "duly  verified  " 
wbieh  occurs  in  many  sections  are  eliminated.  This 
seotion  was  a  relic  of  the  time  when  the  surrogate's  court 
was  not  a  court  of  record. 

Id  ceneral.— Matter  of  Walsh.  107  Misc.  475,  176 
N.  Y.Supp.  701. 


neadtnss  iwlor  to    surrosate^s   eode  of  ttl4. — 

Matter  of  Sheldon.  158  App.  Div.  843, 144  N.  Y.  Supp.  94; 
Matter  of  Work,  76  Miso.l(^  187  N.  Y.  Supp.  97. 

Petttton,  saincleiMy.— Henry  v.  Henry,  8  Dem.  822. 

Objeettons,  safflclency.— Matter  of  Work,  76  Miso. 
403, 137  N.  Y.  Supp.  97;  Gallagher  v.  Surpless,  163  N.  Y. 
Supp.  551:  Robert  v.  lAomn,  4  Dem.  148. 

VerUlcatlon.— Tikomnson  v.  Mott,  2  Dem.  154. 

Form  of  denial.— Matter  ox  Brommer,  106  lifiso.  836. 

Demimer  not  a  proper  pleading. — Matter  of  Eno,  111 
Misc.  69,  180  N.  Y.  Supp.  889. 

Seitlee  of  antwen  aeon  codefendanti. — ^Matter  of 
Lake,  109  Misc.  287,  178  N.  Y.  Supp.  768. 


§50.  Verification  thereof. 

The  provisions  of  law  relating  to  the  verification  of  a  pleading  in  a  civil  action  in  the 
supreme'  court  apply  to  a  verification  made  pursuant  to  this  act,  and  to  the  petition  or 
other  pMtper  so  verified,  where  they  can  be  so  applied  in  substance,  without  regard  to  the 
form  of  the  proceeding. 
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DoflmtiOli. — Code  dv.  tooo.,  |  2520,  without  chance  (  2634;  MOtioo  new  m  oricinaUy  inserted  in  code  oir. 
in  subctanoe;  ae  reviaed  by  JL  1914,  eh.  443  from  former     proe. 

§  61.  General  contents  of  petition. 

A  petition  must  substantially  set  forth: 

1.  The  title  of  the  proceeding,  the  name  and  residence  of  the  person  to  whose  estate 
or  ftmd  the  proceeding  relates,  and  the  name  and  residence  of  the  petitioner. 

2.  The  facts  upon  which  the  jurisdiction  of  the  court  depends  to  entertain  ihe  appli- 
cation and  grant  the  relief  asked  for. 

3.  So  far  as  they  can  be  ascertained  with  due  dihgence,  the  names  and  post-office 
addresses  of  all  the  {)ersons  interested  in  the  proceeding  who  are  required  to  be  cited 
upon  the  application,  or  concerning  whom  the  court  is  required  to  have  information; 
and  if  the  name  or  post-office  address  of  any  of  such  persons  is  unknown,  the  f&cta  which 
show  what  effort  has  been  made  to  ascertain  the  same. 

4.  That  there  are  no  other  persons  than  those  mentioned  interested  in  the  application 
or  proceeding. 

5.  A  request  for  the  relief  or  action  of  the  court  to  which  the  petitioner  deems  himself 
entitled. 

Before  any  process  shall  be  issued  on  a  petition  the  petitioner  may  be  required  to  show 
by  his  petition  or  otherwise  the  following  matters: 
If  any  person  named  be  an  infant  there  shall  be  set  forth: 

a.  His  age,  and  whether  or  not  he  has  a  general  ot  testamentary  guardian. 

b.  Whether  or  not  his  father,  or  if  he  be  dead,  his  mother  is  living,  giving  the  n^ne 
and  post-office  address  of  such  person. 

c.  The  person  with  whom  such  infant  resides  and  his  post  office  address. 

If  any  person  named  be  an  adjudged,  or  an  alleged,  incompetent  there  shall  be  set 
forth: 

a.  The  name  and  post-office  address  of  the  committee,  if  any,  and  the  name  and  post- 
office  address  of  the  person  or  institution  having  the  care  or  custody  of  such  in- 
competent. 

b.  The  facts  regarding  his  incompetency,  and  the  name  and  post-office  address  of  a 
relative  or  friend  having  an  interest  in  his  welfare. 

If  any  of  such  persons  be  included  in  a  class,  and  his  name  be  unknown  there  shaU 
be  set  forth: 

The  names  and  post-office  addresses  of  those  persons  of  the  class  who  are  known,  and 
a  general  description  of  all  other  persons  belonging  to  such  class,  showing  their  connection 
with  the  decedent  or  fimd  and  their  interest  in.  the  property  or  matter  in  question. 

If  any  of  such  persons  be  unknown  or  his  name  be  unknown  there  shall  be  set  forth: 

A  general  description  of  such  person  showing  his  connection  with  the  decedent  or  fund, 
and  his  interest  in  the  property  or  matter  in  question. 

DslTatloii.— Code  dv.  proe.,  1 2631,  without  efaange;  Note  of  rcvlaen  of  1M4.— This  oeneral  Motion  has 
aa  reviaed  by  L.  1014,  eh.  443  from  former  1 2862,  in  part,  been  drawn  to  ^t  into  one  section  the  general  require- 
as  am.  by  L.  1808,  eh.  688;  L,  1904,  di.  184:  oonaoUdated  ments  of  a  petition  which  are  repeated  in  man^  seeflons. 
from  fonner  |l  2880, 2661 ;  the  former  new  when  originally  It  will  be  noticed  that  only  the  first  fire  are  iunsdielional. 
inavted  in  code  dv.  proc.  uid  the  latter  originaUy  revised  The  remainder  of  the  section  shows  what  should  be  in  a 
from  R.  8.,  pt.  2,  eh.  6,  tit.  2, 1 28.  petition  to  enable  the  suirogate  to  act  inteOifently. 

§  62.  Process;  how  executed  and  returnable. 

The  process  of  the  surrogate's  court  shall  be  a  citation  to  show  cause,  an  order  to 
show  cause,  and  such  other  process  and  mandate  as  the  surrogate  is  or  ediall  be  au- 
thorized by  law  to  issue  and  employ  in  the  performance  of  the  duties  imposed  on  him 
and  in  the  enforcing  of  his  ordera  and  decrees. 

A  citation  or  other  mandate  of  a  surrc^te's  court  must,  except  where  it  is  otherwise 
specially  prescribed  by  law,  be  made  returnable  before  the  surrogate's  court  from  which 
it  was  issued,  and  may  be  serv^ed  or  executed  in  any  county.  A  warrant  of  attachment 
must  be  directed  to  the  sheriff  of  the  surrogate's  coimty,  who  may  execute  it  in  any 
county,  and  must  convey  the  person  arrested  to  the  place  where  it  is  returnable. 

DMlfmtlMi. — Code  dv.  proc..  S  2622,  without  dtanae;  causes  many  people  uselen  expense,  and  substitute  dta- 

aa  revised  fay  L.  1914,  ch.  448  from  fcrtner  1 2516;  origi-  tion  "to  diow  maa^" 

nalhr  revised  f^rom  L.  1837,  ch.  480,  U  66,  67.  Oonstnietfoii  and  appOcatloii.— Matter  of  Eno,  111 

Ilota  oi  letlMn  af  1M4.— There  has  been  no  seotSon  Misc.  69.  180  N.  Y.  Supp.  880. 

spedfyinc  the  "process "  in  surrogate's  oouzt.     It  is  Application  to  proceeding  ander  real  proper$]r 

iatenaMi  to  do  away  with  dtation  "to  attend"  which  I.,  f7S,  and  personal  property  I.,  S  24.— Matter  of 

Bemis  (1921),  116  Misc.  516.  190  N.  Y.  Supp.  269. 
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§  63.  Geaend  contents  of  citation. 

A  Station  must  substantially  set  forth: 

1.  The  Dame  and  residenee  of  the  petitioner,  and  of  the  person  to  whose  estate  or 
fund  the  proceeding  relates. 

2.  The  names  of  all  the  persons  to  be  cited  who  have  not  waived  its  issue  and  service, 
or  have  not  appeared,  so  far  as  the  same  can  be  ascertained,  but  where  the  number  of  persons 
of  any  class  to  be  cited  exceeds  five  hundred  it  need  not  specify  the  name  of  each  person  of 
sucb  class  but  may  be  directed  to  such  class  by  such  appropriate  description  as  the  surrogate 
may  deem  adequate. 

3.  The  time  and  place  when  the  citation  is  returnable,  which  time  must  not  be  more 
than  four  months  after  the  date  thereof. 

4.  The  object  of  the  proceeding  in  regard  to  which  the  persons  cited  are  required  to 
show  cause. 

5.  The  date  when  the  citaticm  issues. 

6.  It  must  be  attested  in  the  name  of  the  surrogate,  and  by  the  seal  of  his  court.  (Am.  by 
L.  1922,  ch.  485,  in  effect  Sept.  1, 1922,X      . 

PmIi»U— .—Codft  oiv.  proe.,  (3523.  m  addad  by  N«to of r«fta«s cT IMA.— Tlib «m1  ihe foDowinc mo- 

L.  1014.  oh.  448.  without  ehaoAe:  see  former  U  2519, 2S1S,  tion  make  cenoral  proviaioBe  for  oontanta  of  ctt.ation     la 

from  L.  1887.  oh.  460,  aiich  aeparale  pi'mwwwBngi  referenee  ia  than  made  only  to 

I.  488;  originally  reviaad  any  apeieial  pgawimm  that  oMiat  ba  in  the  oitation  for  thai 


i  aOfifik  naar  aa  otiginally  inatrtad  in  aode  «!▼.  prao. 

§  64.  Additional  requirements ;  persons  constituting  a  class ;  persons  un- 
known or  whose  names  or  parts  of  names  are  unknown. 

In  addition  to  the  requirements  of  the  last  section,  a  citation  must  substantially  set  forth: 

1.  Where  the  names  of  some  persons  to  be  cited  comprising  a  class  are  unknown,  the 
names  of  those  persons  of  the  class  who  are  known,  and  a  general  description  of  all  other 
persons  belonging  to  such  class,  showing  their  connection  with  the  decedent  and  their 
interest  in  the  property  or  matter  in  question. 

2.  Where  the  persons  to  be  cited  are  unknown,  a  general  description  of  such  persons 
showing  their  connection  with  the  decedent  and  their  interest  in  the  property  or  matter 
in  question. 

In  either  of  said  cases  where  the  petitioner  is  ignorant  of  the  name  of  a  person  to  be 
cited,  he  may  designate  that  person  in  the  citation  by  a  fictitious  name  or  by  so  much 
of  his  name  as  is  known,  adding  a  description  identifying  the  person  intended. 

3.  In  every  case  where  it  appears  that  there  is  no  heir-at-law  or  next  of  kin,  as  the 
case  may  be;  or  that  it  is  not  known  whether  or  not  there  be  such;  or  when  all  of  the 
parties  interested  are  n<m*re8ident  aliens,  the  citation  shall  be  issued  to  the  attorney- 
general  of  the  state. 

Dcfflmtloiu— Code  oiv.  proc.,  S  2524,  aa  added  by         Ifato  of  iefla«t  of  1S14.— FoUowinc  eode  dhr.  pvoe.- 

L.  1914,  eh.  443,  without  ofaance;  see  former  H  2618, 261S.  1 461.    No.  3  ia  to  eliminate  repetitiontai  many  plaoea. 
$  2018.  orisinaUy  reriaed  in  part  from  R.  8.,  pt.  2.  ch.  S,  Containa  part  of  foixnar  1 2518. 

fit  2. 1 20.    12610,  aa  am.  by  L.  1911,  oh.  433;  oncinaUy  Sorflce  oTiiiikiiown  civdlton.— ACatter  of  Reed,  171 

nvted from  ft.  8.,  pt  2.  ch.  0,  tit.  2, 1 37;  L.  1897.  efauioO,  App.  Div.  21, 150  N.  T.  Snpp.  944 
1 7.   1 2055  new  aa  originaUy  inaarted  in  code  dy.  proo. 

§  66.  Citation ;  how  served  within  state. 

Personal  service  of  a  citation  within  the  state  shall  be  made  as  follows: 

Upon  an  adult  person,  or  upon  an  infant  of  the  age  of  fourteen  years  or  upwards, 
by  d^vering  a  copy  thereof  to  the  person  to  be  served. 

Upon  an  infant  under  the  age  of  fourteen  years,  by  delivering  a  copy  thereof  to  his  father, 
mother  or  guardian;  or  if  there  be  none  within  the  state,  or  if  the  infant  does  not  reside  with 
a  parent,  to  the  person  having  the  care  and  control  of  him,  or  with  whom  he  resides,  or  in 
whose  service  he  is  employed. 

Upon  a  person  judicially  declared  to  be  incompetent  to  manage  his  affairs  by  reason 
of  lunacy,  idiocy,  or  habitual  drunkenness,  or  upon  a  corporation  by  delivering  a  copy 
thereof  in  the  manner  prescribed  for  personal  service  of  a  summons  in  an  action  in  the 
supreme  court  upon  such  a  person,  or  upon  a  corporation.  Upon  a  public  officer  by 
delivering  a  copy  thereof  to  such  officer,  or  to  one  of  his  duly  constituted  deputies. 

Wh^pe  it  ai^)ears,  by  affidavit,  to  the  satisfaction  of  the  surrogate  from  whose  court  a 
citation  is  issued,  that  proper  and  diligent  effort  has  been  made  to  serve  it  as  herein- 
before prescribed  in  this  section  upon  a  resident  of  the  state  whose  place  of  residence  or 
place  ctf  business  is  known,  and  that  the  person  to  be  served  cannot  be  found  at  his 
residence  or  place  of  business,  and  cannot  be  elsewhere  served  within  the  state  within  a 
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reasonable  time,  or,  if  found,  tti&t  be  evades  service,  bo  that  H  cannot  be  made;  the 
surrogate  may  make  an  order  directing  that  service  thereof  be  made,  by  leaving  a  copy 
thereof,  and  of  the  order,  if  tli?  respondent  is  a  domestic  corporation  or  }oint>«tock  or  other 
unincorporated  association  at  its  principal  office  or  place  of  business,  or  if  a  natural  per- 
son at  the  residence  of  tlie  respondent,  with  a  person  of  proper  aee,  if  upon  reasonable  ap- 
plication, admittance  can  lie  obtained,  and  such  person  found  who  will  receive  it;  or,  if 
admittance  cannot  be  }id  obtained,  nur  such  a  person  found,  by  affixing  the  same  t«  the 
outer  or  other  door  of  the  respondent's  said  place  of  business  or  office,  or  of  his  residence, 
and  by  depositing  another  ft>py  thereof,  properly  enclosed  in  a  postpaid  wrapper,  addressed 
to  the  respondent  at  its  sai<l  principal  office  or  place  of  business,  or  to  him  at  his  place  of 
renidence,  in  the  post-office  :it  the  place  where  he  resides,  or  where  scud  office,  place  of  busi- 
ness or  residence  is  located,  or  upon  proof  being  made  by  affidavit  that  no  such  residence 
can  be  found,  service  of  the  citation  may  be  made  in  such  manner  as  the  court  may  direct; 
the  order,  and  the  papers  upon  which  it  was  granted,  must  .be  filed,  and  the  service  naust 
be  made,  within  ten  days  after  the  order  is  granted;  otherwise  the  order  beoomes  inoperative. 
On  filing  an  affidavit,  showing  service  according  tq  the  order,  the  citation  is  deemed  served, 
and  the  same  proceedings  may  be  taken  thereupon,  as  if  it  had  been  served  by  publication 
pursuant  to  an  order  for  that  purpose. 

Where  it  is  necessary  in  any  special  proceeding  to  cite  known  creditors,  and  it  appears 
that  the  number  of  creditors  or  persons  claiming  to  be  creditors,  residing  within  the 
state  of  New  York,  upon  wliom  citation  is  required  to  be  served,  exceeds  fifty,  service 
thereof  may  be  made  upon  them  by  pubUcation  thereof  in  such  newspaper  or  newspapera 
and  for  such  a  length  of  time  as  sti^  be  fixed  by  the  surrogate,  and  by  the  mailing  of  a 
copy  of  such  citation  to  eaoli  of  them  by  deposit  of  a  copy  thereof  in  the  post-office, 
properly  enclosed  in  a  postpud  sealed  wrapper  addressed  to  each  of  them  at  his  last 
known  poat-office  address  as  stated  in  the  order,  at  least  twenty  days  prior  to  the  return 
day  thereof.     (Am.  by  L,  1922,  eh.  653,  in  efiect  April  13,  1922.) 

Donraldetita,  Iwhnli  wbo  cuiDot  be  foiuid,  and  thoaa 


leaviiic  ■  copy  "  aod  endi  with    "fir    thkt    purpoM,  The  uneDdtDen.  ._  ... 

i  2G25.  M  rrvucd  bv  L.  IBM,  cb.  4 1,1  fmm  fonneT  |l  2G20.  mniee  on  inlmU.  h  Ihs  i»mm»ue  ucunrn  it  soi  ua  am 

aC2I,  2&26.     I  £520.  u  UD.  by  L.  leiS,  eb.  535.    Tb«B  niDiwr ofw^ccfvuniDiumnU'icourt. 

Kctioiu  were  new  u  (iriraiiiilly  inflcnrl  m  oode  dr.  pros.  AnUnUOD-^Matter  of  Galm,    110    Mite.  06,   ISO 

1 130,  u  im.  by  L.  1E77,  cfa.  416,  L  ISM.  cb.  162,  L.  IBIS,  N.  Y.  Sopp.  26a. 

ih.  230^  orwully  reviecd  from  I..  1S13,  oh.  SIl.  in  nut.  ScnlM  of  dtotlon.— Maunn  t.  Hawley,  2  D«m.  31M; 

tl3T,  in  HBtenee  new  in  code  civ.  pnc;  ad  mtello*  fnnii  MeMi  t.  Millei.  3  Dem.  G77. 

1863.cb  6]l,inpait;»ML  IS63.  cb  212.  TlBM  of  ««r»lte.— Boerum  ».  Batta,  1   Dem.  ill: 

Nate  or  rrTlBcra   of  ISII.— This  aectioii  oomblMa  HatMrof  C>riiui.2Deni.  BZ7;M<nit'in1D,B  Dcm.Hl. 

82520,  252U  2^2e  tad  urovi<I«i  cifberpanonal  ot  nbMi-  miiif  asd  Mnke  af  papcn.— Cbu*  v.  Loobud,  123 

led  KTvin  on  all  residcDta  who  mi  be  round  or  who  N.  Y.  263. 

hare  a  mideticc  or  place  of  bueinrn  (o  tfaat  penonal  or  Pmof  bT  mfldaTtt  I  HI  ill  I  111 — Doheny  v.  Woiden.  TG 

•ubstituted  oeivicE  can  be  made     it  aln  addi  tbe  uoeitd-  App.  Div.  47.  77  N.  Y.  Supp.  SGS:  W^a  t.  Gobis,  B3 

meot  of  1913  (cb.  279).  conctraiiiK  eutwtiluted  •avioe  oT  Barb.  G17:  Eaatarbrook  t.  Eaatatbrook,  64  Barb.  tSI. 
noident  erediton.    Thig  leavca  to  be  «emd  by  pubUoatitni 

§  66.  Service  personally  without  the  state,  or  by  publication. 

The  Burropate  from  whope  court  a  citation  is  issued  or  to  be  issued  may  make  an  order 
directing  the  service  thereof  personally  without  the  state,  or  by  publication,  in  either  of  the 
following  cases : 

1.  Where  it  is  to  be  seri'ed  upon  a  foreign  corporation,  or  upon  a  person  who  is  not 
a  resident  of  the  state.. 

2.  Where  the  person  to  be  served  is  a  resident  of  the  state,  and  substituted  service 
upon  him  cannot  be  authorized  as  provided  in  section  fifty-five  of  this  act,  or  where  in  the 
sum^ate's  discretion  a  [.er^nu  who  is  a  resident  of  the  state  but  is  absent  therefrom  should 
be  served  without  the  statp  personally  or  by  publication. 

3.  Where  it  is  to  be  Merved  upon  a  party,  or  a  person  required  to  be  made  a  party, 
whose  name,  or  residence,  cannot  be  ascertained. 

4.  Where  it  is  to  be  served  upon  one  or  more  unknown  creditors,  next  of  kin,  heirs, 
legatees  or  other  persons,  oither  individually  or  included  in  a  class,  to  whom  a  citation 
has  been  directed,  designating  them  by  a  general  description,  as  prescribed  in  this  act. 
(Am.  by  I..  1922,  r-h.  653,  in  effect  April  13,  1922.) 
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'GiirY.  ft 


„ .._.... ..     .,,„,: ,,..,-■.  ftupp.  4GS. 
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PROCEEDINGS,  PLEADINGS  AND  PROCESS 


§§  57-59 


§  57.  Application  for  order. 

Application  for  an  order  permitting  service  of  a  citation  by  publication  or  personally 
^thout  the  state  of  New  York  must  be  made  upon  the  petition,  or  upon  an  affidavit, 
which  must  set  forth  to  the  satisfaction  of  the  surrogate  the  facts  which  show  that  the 
case  is  one  of  those  specified  in  section  fifty-six  of  this  act  and  that  the  petitioner  has 
used  due  diligence  to  ascertain  the  names  sind  post-office  addresses  of  the  parties  whose 
names  or  post-office  addresses  are  unknown. 


Derlmttoii. — Code  dv.  proo.,  1 2537t  without  ehAoce; 
new  ae  added  by  L.  1914;  eh.  448. 


Coostractton.— Matter  of  Qahii«  110  Miao.  06,  180 
N.  Y.  Supp.  262. 


§  68.  Order,  when  and  how  made ;  contents  thereof. 

When  an  order,  directing  the  service  of  a  citation  personally  without  the  state,  or 
by  publication,  is  made,  if  the  order  authorizes  service  by  publication,  it  must  direct  that 
the  citation  be  served  upon  the  persons  named  or  described  in  the  order,  by  publication 
of  the  citation  in  two  newspapers,  therein  designated,  unless  from  the  petition  or  a^davit 
filed  it  appears  that  the  estate  or  fund  amounts  to  less  than  five  thousand  dollars,  in 
which  case  only  one  newspaper  shall  be  designated,  fOr  such  specified  time  as  the  surro- 
gate deems  reasonal^le,  not  less  than  once  In  each  of  four  successive  weeks,  and  by  mail- 
ing a  copy  of  such  citation  as  provided  in  section  fifty-nine  of  this  act;  except  that  the 
order  may  dispense  with  such  mailing  to  persons  whose  names  or  addresses  are  alleged 
in  the  petition  or  affidavit  to  be  unknown,  or  to  persons  who  are  alleged  in  the  petition 
or  affidavit  to  be  within  a  country  with  which  the  United  States  of  America  is  at  war, 
or  to  be  in  a  place  with  which  by  reason  of  the  existence  of  a  state  of  war  the  United 
States  of  America  does  not  maintain  postal  communication.  The  court  shall  direct  that 
the  citation  be  mailed  on  behalf  of  such  persons  to  such  officer  as  may  have  been  ap- 
pointed by  the  president  of  the  United  States  of  America  to  take  possession  of  the  prop- 
erty of  alien  enemies,  at  Washington,  District  of  Columbia. 

If  the  order  authorizes  personal  service  without  the  state  of  New  York,  it  must  direct 
that  service  be  made  upon  the  parties  named  therein  in  the  manner  prescribed  in  section 
fifty-nine  of  this  act. 

The  order  may  authorize  both  modes  of  service  at  the  option  of  the  petitioner,  or  may 
direct  that  service  be  made  by  either  mode  without  embodying  the  other.  The  granting 
of  an  order  for  service  by  publication,  or  personally  without  the  state,  shall  not  prevent 
the  persona]  service  of  such  citation  within  the  state. 


'  Derivation.— Code  dr,  proo..  ^  2628,  ae  am.  by  L.  1918, 
eh.  309,  without  ohange;  ae  revieed  by  L.  1914,  oh.  443 
from  former  (  2524,  ae  am.  by  L.  1881,  oh.  W4;  L.  1889, 
oh.  606.  Thie  aeotion  was  new  ae  originally  ineerted  in 
code  of  oiy.  proe. 

Note  of  nevlMn  of  if  U.— Thie  will  enable  the  surro- 
gate to  make  an  order  for  either  mode  of  servioe,  whioh 
right  has  been  doubted  under  the  old  seotion.  It  omits  the 
recitation  of  manner  of  servioe,  as  the  manner  of  servioe  is 
prescribed  in  new  §2529.  ^us  greatly  shortening  the 
order,  whioh  wae  always  long.  The  last  sentence  settles 
the  disputed  question  whether  after  the  granting  of  the 
<xder  personal  servioe  oould  be  made  within  the  state. 

Jmudlctloii  over  nonresident.— Sawmill  Cou  v. 
Dock,  3  Dem.  55. 


YaUdlty  of  order.— Matter  of  Norwood.  Ill  Miao 
530,  181  N.  Y.  Supp.  494. 
Pnbllemtlon   of  eltatton. — Matter  of  Denton,   86 


App.  Diy.  359,  83  N.  Y.  Supp.  778;  Matter  of  Wright,  183 
App.  Div.  266,  affd.,  224  N.  Y.  293. 
Time  between  first  publication  and  return  day.— 


Matter  of  Wright,  224  N.  Y.  293,  afifg.  183  App.  Div. 
266 

Personal  serwlee  within  state.- Matter  of  Qahn.  llO 
Miso.  96,  180  N.  Y.  Supp.  262. 

Malttnc  copy  of  citation  to  alien  propertf  costo- 
dlan.— Matter  of  Pommer,  108  Mieo.  491,  177  N.  Y. 
Supp.  746. 


§  69.  Time  and  maimer  of  service  of  citation. 

Any  person  over  eighteen  years  of  age,  although  a  party  to  the  special  proceeding, 
may  serve  a  citation. 

Service  of  a  citation  upon  a  resident  of  the  state,  or  upon  a  nonresident  within  the 
state,  must  be  made,  if  within  the  county  of  the  surrogate,  or  in  an  adjoining  county, 
at  least  eight  days  before  the  return  day  thereof;  and  if  in  any  other  county  of  the 
state,  at  least  ten  days  before  the  return  day  thereof. 

Service  of  a  citation  personally  without  the  state  of  New  York,  pursuant  to  an  order 
therefor,  must  be  made  in  the  same  manner  as  is  required  by  this  act,  for  the  personal 
service  of  a  citation  within  the  state,  by  delivering  a  copy  of  such  citation,  if  within 
the  United  States  at  least  twenty  days,  and  if  without  the  United  States  at  least  thirty 
days  before  the  return  day  thereof. 

Service  of  citation  by  publication  must  be  made  by  publication  of  the  citation  as  pre- 
scribed in  such  order,  and  by  the  deposit,  on  or  before  the  day  of  the  first  publication, 
in  a  specified  post-office,  of  a  copy  of  the  citation,  contained  in  a  securely  closed  post- 
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paid  wrapper,  directed  to  the  person  to  be  served,  at  a  place  specified  in  the  order;  and 
if  the  person  to  be  served  is  an  infant  under  the  age  of  fourteen  years,  a  further  copy, 
likewise  contained  in  a  securely  closed  postpaid  wrapper  directed  to  the  father,  or  the 
mother,  or  the  ^ardian,  and  the  person  with  whom  such  infant  is  sojourning;  unless  by 
the  terms  of  the  order  mailing  is  dispensed  with. 

DcfflYmtfOD.— Ckxle  oiv.  proo.,  S  2529,  without  ohanfo;  2526.     This  section  taken  with  1 2625  maket  eomplele 

as  rariwd  by  L.  1914,  ch.  443.    See  former  (§  2518,  2524,  provimon  u  to  service  of  citation. 

2525,  2528.    1 2518,  orisinaUy  revised  in  part  from  R.  S.,  Time  between  date  of  senrice  mud  retnriu— Matter 

ft.  2,  ch.  6,  tit.  2. 1 25.    ft  2520.  as  am.  by  L.  1913,  ch.  535.  of  Whitewricht,  87  Misc.  534,  151  N.  T.  Supp.  241. 

2525,  as  am.  by  L.  1862,  eh.  399.    U  2520,  2524-2526.  Time  of  maUliig  ettstlon.— Matter  of^wright,  224 

new  as  orisinaUy  inserted  in  code  dv.  proc  N.  Y.  293,  affg.  183  App.  Div.  286. 
Note  of  revlien  of  1M4.— Combines  8S  ^20,  2525, 

§  60.  Additional  requirement  in  case  of  infants  and  others. 

Where  a  person  cited,  or  to  be  cited,  is  an  infant,  or  where  the  surrogate  has,  in  his 
opinion,  reasonable  grounds  to  believe,  that  a  person  cited,  or  to  be  cited,  is  an  habitual 
drunkard,  or  for  any  cause  mentally  incapable  adequately  to  protect  his  rights,  althou^ 
not  judicially  declared  to  be  incompetent  to  manage  his  affairs,  the  surrogate  may,  in 
his  discretion,  with  or  without  an  Application  therefor,  and  in  the  interest  of  that  person, 
make  an  order  requiring  that  a  copy  of  the  citation  be  dehvered,  in  bjehalf  of.  that  person, 
to  a  prison  designated  in  the  order  and  that  service  of  the  citation  shall  not  be  deemed 
complete  untU  such  delivery. 

Dcilmtioii. — Code  dv.  proc,  1 2530,  without  chan^;  that  the  person  to  whom  a  dtation  is  delivered  has  some 

as  revised  by  L.  1914,  tk.  443  from  former  1 2527;  section  right  to  appear, 

new  as  originally  inserted  in  code  dv.  proc.  SerYlce  upon  Infknt  or  Ineompeteiit.— Matter  of 

Note  or  reitwn  of  if  14.-^Provisions  as  to  appoint-  Cortwrig^t,  3  Dem.  13. 

ment  of  special  guardian  all  embodied  in  former  8  2530.  Appolntnient  of  niardlMi  ad  Utem  for  Inteat.— 

new  1 2534.    The  last  part  omitted  seems  to  presuppose  Matter  of  Watson,  2  Dem.  642. 

§  61.  Proof  of  service  of  a  subpoena,  citation  or  other  process. 

Proof  of  service  of  a  subpoena,  citatipn  or  other  process  issued  from  a  surrogate's 
court,  must  be  made  by  the  certificate  of  the  sheriff,  when  served  by  him,  and  in  any 
other  case  by  the  aflfidavit  of  the  person  so  serving  it;  or,  where  the  person  served  is  of 
full  age  and  not  incom{)etent,  by  a  written  admission  signed  by  him,  accompanied  with 
proof,  by  acknowledgment,  affidavit  or  otherwise,  of  the  genuineness  of  his  signature; 
provided,  however,  that  where  service  of  a  citation  or  order  to  show  cause  is  made  upon 
a  public  officer  by  dehvering  a  copy  thereof  to  one  of  his  duly  constituted  deputies,  a 
written  admission,  signed  by  such  deputy,  accompanied  with  proof  in  like  manner  of 
the  genuineness  of  such  deputy's  signature  shall  be  sufficient. 

Proof  of  the  publication  of  the  citation  and  subpoena  must  be  made  by  the  affidavit 
of  the  printer  or  publisher,  or  his  foreman  or  principal  clerk.  Proof  of  deposit  in  the 
post-office  must  be  made  by  the  affidavit  of  the  person  who  deposited  or  delivered  it. 

Dcrimtloii. — Code  dv.  proc.,  fi  2531,  without  change  inserted  in  code  dv.  proc,  1 2532,  originally  revised  from 

except  to  omit  the  reference  to  f  444  and  to  insert  the  R.  8.,  pt.  2,  ch.  2,  tit.  1,  f  9;  L.  1837,  ch.  460. 1 0. 

substance  of  that  section  as  the  last  paragraph.    1 2531,  as  1 444;  Ist  sentence  ongjnally  revised  from  code  of  proc., 

revised  by  L.  1014,  ch.  443  from  former  |S  2525.  2532.  1 138,  subd.  3;  2d  sentence,  new  in  code  dv.  proc. 
1 2525,  as  am.  by  L.  1882,  oh.  399;  section  new  as  onginally 

§  62.  Newspapers  in  whicli  publications  must  be  made. 

Where  a  provision  of  this  act,  or  an  order  made  pursuant  to  such  a  provisi(Hi,  directs 
the  publication  of  a  citation,  notice,  or  other  paper,  or  the  service  thereof  by  publication, 
the  publication  must  be  made  in  a  newspaper  published  in  the  coimty.  The  surrogate 
may,  also,  in  his  discretion,  direct  the  pubhcation  thereof  in  any  other  newspaper  pub- 
Hshed  in  the  same  or  another  county,  as  he  deems  proper,  for  the  purpose  of  giving  notice 
to  the  persons  intended  to  be  served  or  notified.  If  no  newspaper  is  published  in  the 
county,  the  citation,  notice  or  other  paper,  must  be  published  in  the  newspaper  printed 
at  Albany,  in  which  legal  notices  are  required  by  law  to  be  published. 

DcfflTation.— Code  dv.  proc.,  §  2532,  without  change;  naUy  revised  from  L.  1847,  oh.  437,  and  R,  S.,  pt<  2,  ch.  6, 
as  revised  by  L.  1914,  oh.  443  from  former  1 2535;  ongi-     tit.  4,  1 40. 
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art.  5  APPEARANCE,  PROCEDURE,  TRIAL  §§03,64 


ARTICLE  6 
Appearance;  Procedure;  Trial;  Orders  and  Decrees 

Section  63.  Appearance;  how  made  and  e£Fect  thereof. 

64.  Special  guardian ;  when  to  be  appointed. 

65.  ConooUaation  of  proceedings. 

66.  Surrogate  may  refer  questi(ni8  of  fact. 

67.  Right  to  trial  by  jury  preserved,  how  waived. 

68.  Tnalby^ury. 

69.  Trial  by  jury;  t>ower  of  Buirogate;  motion  to  set  aside  verdict  and  for  new  trial. 

70.  Jury;  how  obUuned;  fees  of  jurors  and  officers. 

71.  Decision  by  surrogate  after  trial  without  a  jury. 

72.  Exceptions  upon  a  trial. 

78.  Testimony  of  witness;  how  taken. 

74.  By  the  surrogate  of  another  coimty. 

75.  Bequest  does  not  disqualify  witness. 

76.  Uncontroverted  allegations  constitute  due  proof. 

77.  Filini:  testimony  taken  out  of  court  by  commission. 

78.  Definiti<Mi  of  decree  and  order;  how  order  enforced. 

79.  Decree  or  order;  when  evidence  of  assets. 

80.  Force  and  effect  of  a  decree  of  surrogate's  court. 

81.  Decree  for  money;  how  docketed;  effect;  assignment  and  discharge. 

82.  Decree  ;i>artial  satisfaction. 

88.  Enforcement  of  decree  by  execution. 

84.  Enforcement  of  decree  by  punishment  for  contempt. 

85.  Effect  and  contents  of  decree  revoking  letters. 

86.  The  last  section  qualified. 

87.  When  execution  of  decree  or  order  is  stayed  by  appeal 

§  63.  Appearance ;  how  made  and  effect  thereof. 

In  a  surrogate's  court,  a  party  of  full  age  may,  unless  he  has  been  judicially  declared 
to  be  incompetent  to  manage  his  affairs,  appear  and  prosecute  or  defend  a  special  pro- 
ceeding in  person,  or  by  attorney  regularly  admitted  to  practice  in  the  courts  of  record, 
at  his  election,  except  in  a  proceeding  to  pimish  him  for  contempt,  or  where  he  is  required 
to  appear  in  person,  by  special  provision  of  law,  or  by  a  special  order  of  the  surrogate. 
An  appearance  must  be  evidenced  by  a  notice  of  appearance  signed  by  the  party  or  1t»y 
his  attorney,  or  in  the  case  of  a  public  officer,  by  such  officer  or  a  duly  constituted  deputy 
in  the  name  of  such  officer,  and  filed  in  the  surrogate's  court;  and  where  no  citation 
has  been  served  on  the  person  appearing,  such  appearance  and  notice  must  conform  to  the 
requirements  of  section  forty-one  of  this  act.  (Am.  by  L.  1922,  ch.  653,  in  effect  April  13, 
1922.) 

DalT»tloii.— Code    dv.  proc.,    §2633,    as    am.    by  ARpMrance  by  mUawoitif, —liaXt&r  of  Regan,  167 

L.  1917,  eh.  076,  without  change;  as  rairiMd  by  L.  1914,  N.  TV  388. 

oh.  443  from  former  1 2628,  as  am.  by  L.  1896.  ch.  670,  SabstltatiOli  of  ftttonwfl.— Chatfield  ▼.  Hewlett,  2 

and  L.  1911,  eh.  330;  oiigiiudly  rerised  from  L.  1870,  Dem.  101;  Hoes  v.  Habey.  2  Dem.  577. 

eh.  869.  1 2.  Walwofdtetloo.—Matter  of  Gregory,  13  Nfiao.  363, 

Mote   of  feflaen   of  lfl4.~Notice   of  appearance  86  N.  Y.  8uin>.  105:  Matter  of  Pott,  80  MIso.  551,  64 

should  be  signed  to  avoid  olaim  by  parties  who  were  in  N.  Y.  8upp.  969;  Matter  of  Graham,  39  Miao.  296,  79 

eoart  and  said  nothing,  that  they  appeared  and  were  N.  Y.  Qapp,  573. 

entitled  to  notice  of  appeal  or  other  proceedingi.    Appear-  Mml  or  tcateineBtery  CftMCity.      Matter  of  Eno 

ance  or  default  ought  to  be  deBnite  and  not  sabjeot  to  (1921),  196  App.  Div.  131,  187  N.  Y.  756. 
dispute  as  to  eorreetnesi  of  the  minutes. 

§  64.  Special  guardian;  when  to  be  appointed. 

Where  a  party,  who  is  an  infant,  does  not  appear  by  his  general  guardian;  or  where 
a  party,  who  is  a  lunatic,  idiot,  or  habitual  drunkard  does  not  appear  by  his  committee; 
or  where  any  party  is  an  infant,  or  an  habitual  drunkard,  or  for  any  cause  is  mentally 
incapable  adequately  to  protect  his  rights,  although  not  judicially  declared  to  be  incom- 
petent to  manage  his  affairs,  the  surrogate  must  appoint  a  competent  and  responsible 
person,  to  appear  as  special  guardian  for  that  party.  Where  an  infant  appears  by  his 
general  guardian,  or  where  a  lunatic,  idiot,  or  habitual  drunkard,  appears  by  his  committee, 
the  surrogate  must  inquire  into  the  facts,  and  must,  in  like  manner,  appoint  a  special 
guardian,  if  there  is  any  ground  to  suppose  that  the  interest  of  the  general  guardian 
or  committee  is  adverse  to  that  of  the  infant,  or  incompetent  person;  or  that  for  any 
other  reason,  the  interests  of  the  latter  require  the  appointment  of  a  special  guardian. 
Where  there  are  unknown  persons,  or  persons  whose  whereabouts  are  unknown,  the  surro- 
gate may,  in  his  discretion,  appoint  a  special  guardian  for  such  persons.  A  person  cannot 
be  appointed  such  a  special  guardian  who  is  nominated  by  any  party;  but  this  prohibition 
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shall  not  preclude  an  infant  over  fourteen  years  of  age  from  nominating  his  own  special 
guardian. 
Before  entering  upon  his  duties  such  special  guardian  shall  file  his  consent  to  so  act. 

DciliAtton. — Code  civ.  proo.,  1 2534,  aa  am.  by 
L.  1916«  oh.  315,  without  ohamge;  ««  reviaed  by  L.  1914, 
oh.  443  from  former  1 2530;  oruanally  reviaed  from  R.  8., 

?t.  2,  eh.  6,  tit.  4,  S  8.  as  am.  byL  1837,  eh.  460,  §  38; 
..  1863,  ch.  362, 16,  first  sentenoe;  L.  1870,  oh.  170,  S  4; 
L.  1872,  ch.  693, )  2. 

Jftefimiice8.--<^ualification8,  security  and  duties   of 
special  guardians,  rules  of  civil  practice,  39-44. 

Note  of  lerisen  of  1914. — 1 2530  rewritten  and  scope 
aniarfed. 


In  cencnL— Matter  of  Weed,  107  Miao.  505.  177 
N.  Y.  Supp.  93;  Matter  of  Watson,  2  Dem.  642. 
Spedal   nuirdlAn,   when   apfralnled. — Matter   of 

Haynes,  82  Miso.  228,  143  N.  Y.  Supp.  570;  Matter  of 
Redfield,  94  Miso.  20,  158  N.  Y.  8iq>p.  1004;  Matter  of 
Donlon,  66  Hun  199,  21  N.  Y.  Supp.  114;  Price  v.  Fenn. 
3  Dem.  341;  Matter  of  Leinksuf,  4  Dem.  1;  Matter  of 
Ludlow,  5  Redf.  391. 

Qaamicmtions.— Matter  of  Van  Waconen,  09 

Hun  365,  28  N.  Y.  Supp.  636. 


I 


§  66.  Consolidation  of  proceedings. 

At  any  time  when  two  or  more  proceedings  are  pending  involving  in  whole,  or  in  part, 
the  same  matters,  the  surrogate  may,  in  his  discretion,  consohdate  such  proceedings 
upon  such  terms  as  shall  appear  to  him  to  be  equitable  and  just;  but  without  prejudice 
to  the  power  of  the  surrogate  to  make  any  subsequent  order  or  decree  in  either  or  any 
of  them. 

DcillAtlon. — Code  civ.  proc.,  J  2535,  without  change;     originally  revised  from  R.  S.,  pt.  2,  ch.  6,  tit.  8,  U  ^t 
aa  revised  by   L.   1914,   di.  443  from  former  U  2606,     60 
'  "...    1884,  ch 


as  am.  by   L. 


2727  (last  sentenoe).  ^2606,  as  am.  oy 
399;  L.  1891,  ch.  175;  L.  1897,  ch.  248;  L.  1901,  ch.  409; 
L.  1902,  eh.  349.  |  2727,  as  am.  by  L.  1893,  ch.  686; 
L.  1901,  oh.  408;  L.  1911,  ch.  432;  the  amendment 
of  1893  consolidated  former  l|  2726-2728.  §  2726.  new 
as  originally  inserted  in  ooae  dv.  proc.  §§2727,  2728 


Note  of  revtsen  of  If  14. — This  general  section  is 
intended  to  eliminate  a  repetition  of  the  provision  found 
in  several  sections. 

When  contested  probate  proeeedlngs  not  con- 
solidated.—Matter  of  Binkney  (1921).  117  Misc.  262.' 
191  N.  Y.  Supp.  167. 


§  66.  Surrogate  may  refer  questions  of  fact. 

In  a  special  proceeding  other  than  one  instituted  for  probate  of  a  will,  and  subject 
to  the  right  of  trial  by  jury  of  any  question  of  fact,  the  surrogate  may,  in  his  discretion, 
appoint  a  referee  to  take  and  report  to  the  surrogate  the  evidence  upon  the  facts,  or 
upon  a  specific  question  of  fact;  to  examine  an  account  rendered;  to  hear  and  determine 
all  questions,  arising  upon  the  settlement  of  such  an  account,  which  the  surrogate  has 
power  to  determine;  and  to  make  a  report  thereon,  subject,  however,  to  confirmation 
or  modification  by  the  surrogate.  But  no  referee  to  examine  an  account  rendered,  whether 
intermediate  or  final,  or  to  hear  and  determine  all  questions  arising  upon  the  settlement 
of  such  an  account,  shall  be  appointed,  where  the  estate  or  fimd  does  not  exceed  one 
thousand  dollars  in  value,  or  in  any  case  where  the  item  or  items  in  such  account  to 
which  objections  have  been  made  do  not  aggr^ate  more  than  two  hundred  dollars. 
Such  a  referee  has  the  same  power,  and  is  entitled  to  the  same  compensation  as  a  referee 
appointed  by  the  supreme  court  for  the  trial  of  an  issue  of  fact  in  an  action;  and  the 
provisions  of  law,  applicable  to  a  reference  by  the  supreme  court,  apply  to  a  reference 
made  as  prescribed  in  this  section,  so  far  as  they  can  be  applied  in  substance  without 
regard  to  the  form  of  proceeding.  The  surrogate  of  the  county  of  New  York  may,  on 
the  written  consent  of  all  parties  appearing  in  a  probate  case,  appoint  a  referee,  or  may, 
in  his  discretion,  direct  an  assistant  to  take  and  report  the  testimony,  but  without  au- 
thority to  pass  upon  the  issues  involved  therein.  Unless  a  referee's  report  is  passed 
upon  and  confirmed,  approved,  modified  or  rejected  by  a  surrogate  within  ninety  days 
after  it  has  been  submitted  to  him,  it  shall  be  deemed  to  have  been  confirmed  as  of 
course  and  a  decree  to  that  effect  may  be  entered  by  any  party  interested  in  the  pro- 
ceeding upon  two  days'  notice. 

Dcf1mtion.--Code  dv.  proc.,  12536,  without  ohanse;        Separate  findings.— Matter  of  United  States 

as  revised  by  L.  1914,  ch.  443  from  former  I  2546,  as  v.  Leary,  138  App.  Div.  857,  123  N.  Y.  Supp.  289. 

am.  by  L.  1881.  ch.  585;  L.  1887,  ch.  701;  L.  1889,  ch.  506;         Fees.— Matter  of  Dunn,  164  App.  Div.  134,  149 

L.  1895,  ch.  796;  L.  1899,  ch.  607;  L.  1908,  ch.  128;  orici-  N.  Y.  Supp.  530. 

naUy  revised  from  L.  1870,  oh.  359,  §  6,  and  R.  S.,  pt.  2,         Conllrinatlon  or  modUleation  of  report.-^ 

oh.  6,  tit.  3,  S  64. 

Note  of  revisers  of  1914.— This  section,  now  that  a 
jury  trial  is  provided  for,  enables  the  surrogate  to  refer  a 

oonteeted  claim,   and  that  provision  in  §2718  will  be  «„«..,  w-*..  «.v^«-,  ^'>—«.  ».  ■>^««.<—-.,w»t'f  ^- ▼•—'<'• 

repealed.  72  N.  Y.  Supp.  728;  Matter  of  Schaefer,  65  App.  Div.  878, 

AD|Mlcatlon«— Matter  of  Weed,  107  Miso.  595,  177  73  N.  Y.  Supp.  57,  affd.,  171  N.  Y.  686;  Matter  of  Hoff- 

N.  Y.  Supp.  93.  man,  136  Aup.  Div.  516,  121  N.  Y.  Bupp.  184;  Matter  of 

KcTcree,  purpose  of  appolntmenC.— Matter  of  Hale,  O'Brien,  5  Kuso.  136,  25  N.  Y.  Supp.  704;  Matter  of  Bed- 

45  App.  Div.  578,  61  N.  Y.  Supp.  596;  Matter  of  Hoes,  54  foid.  30  Hun  551;  Matter  of  Niles,  47  Hun  348;  Matter  of 

App.  Div.  281,  66  N.  Y.  Supp.  664;  Matter  of  Bishop,  111  Bayer.  54  Hun  189,  7  N.  Y.  Supp.  666. 

App.  Div.  545.  97  N.  Y.  Supp.  1098;  dismissed,  188  N.  Y.  iefcrenee  denied.— Matter  of  Goldmark,    186'  App. 

635;  Matter  of  Rylance,  25  Misc.  283,  55  N.  Y.  Supp.  433;  Div.  447.  174  N.  Y.  Supp.  595. 

Matter  of  Wood,  84  Miso.  209,  69  N.  Y.  Supp.  491.  Power  of  assistant  to  take  testimony  on  eontested 

Powers.— Matter  of  Clark,    119   N.   Y.   427;  probate.— Matter  of  Gillender.  98  Miao.  521,  162  N.  Y. 

Matter  of  Nestell,  72  Miso.  331,  131  N.  Y.  Supp.  193;  Supp.  655. 
Matter  of  NUcs,  47  Hun  348. 
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Matter  of  Barefield,  177  N.  Y.  387;  Matter  of  Camp,  18 
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KcTctMiee  on  aeeoantlns.— Matter  of  Kent,  02  Mbo.        Betareaee  of  aMoniiti  of  ftttamefi*— BfaiUw  ci 

118.  156  N.  T.  8ui>p.  388.  Shedeen.  183  App.  Div.  837. 

AppML— Matter  of  NeeteU,  73  Mieo.  381,  181  N.  Y. 
Supp.  103. 

§  67.  Right  to  trial  by  juiy,  preserved,  how  waived. 

Whenever  in  any  proceeding  in  the  surrogate's  court,  the  order  or  decree  of  the  court 
will  determine  any  issue  of  fact  as  to  which  any  party  has  a  right  of  trial  by  jury  in 
any  court,  such  trial  shall  be  deemed  to  be  waived,  unless  such  party,  personally,  or 
through  his  attorney,  guardian,  committee,  or  special  guardian  appears  and  seasonab^ 
demands  the  same,  in  which  case  such  trial  shall  had  be  according  to  the  practice  of 
such  court.  And  whenever  such  trial  is  demanded,  the  same  may  be  waived  by  failing 
to  appear  at  the  trial,  by  filing  with  the  clerk  a  written  waiver,  signed  by  the  attorney 
for  the  party,  by  an  oral  consent  in  open  court,  entered  in  the  minutes,  or  by  moving 
the  trial  of  the  action,  without  a  jury,  or,  if  the  adverse  party  so  moves  it,  by  failing 
to  claim  a  trial  by  a  jury,  before  the  production  of  any  evidence  upon  the  trial. 

Dcrlmtton.— Code  dv.  proo.,  (2637.  ae  added  by  WalTW  by  fhUare  to  deiDMML— Matter  of  HoUne.  Itt7 

L.  1014,  oh.  443,  without  ohange,  except  to  omit  the  App.  Div.  237. 162  N.  Y.  Supp.  822:  Matter  of  Oaraiidkt. 

referenee  to  code  civ.  proc.,  1 1000  and'  to  ineert  the  sub-  180  App.  Dir.  21, 107  N.  Y.  Sapp.  438;  Matter  of  Shedoan, 

etanoe  of  that  eeetion.     1 1000  origiiially  reviaed  from  183  App.  Div.  837. 
oode  of  proo.,  1 288. 

§  68.  Trial  by  juiy. 

In  any  proceeding  in  which  any  controverted  question  of  fact  arises,  of  which  any 
party  has  constitutional  right  of  trial  by  jury,  and  in  any  proceeding  for  the  probate 
of  a  will  in  which  any  controverted  question  of  fact  arises,  the  surrogate  must  make  an 
order  directing  the  trial  by  jury  of  such  controverted  question  of  fact,  if  any  party  apx)ear- 
ing  in  such  proceeding  seasonably  demands  the  same,  and  in  any  proceeding  in  which 
any  controverted  question  of  fact  arises  of  which  any  party  has  or  has  not,  constitutional 
right  of  trial  by  jury,  the  surrogate  may  in  his  discretion  make  such  order  without  such 
demand.  The  surrogate  in  such  order  must  direct  that  such  trial  be  had  either  before 
himself  and  a  jury,  or  at  a  trial  term  of  the  supreme  court  to  be  held  within  the  county, 
or  in  the  county  court  of  the  county.  Either  of  the  surrogates  of  the  county  of  New 
York  may,  in  his  discretion,  make  an  order  transferring  to  the  supreme  court  any  special 
proceeding  for  the  probate  of  a  will  pending  in  said  county.  If  the  trial  shall  not  take 
place  in  the  surrogate's  court  the  order  must  state  distinctly  and  plainly  each  question 
of  fact  to  be  tried,  and  shall  be  the  only  authority  necessary  for  the  trial  of  such  ques- 
tion. The  verdict,  if  not  set  aside  by  the  judge  before  whom  the  question  is  tried,  shall 
be  certified  to  the  surrogate's  court  by  the  clerk  of  the  court  in  which  the  trial  took 
place,  and  shall  be  conclusive  except  upon  appeal. 

Dcvlvfttloii.--Code  dv.  proo..  i  2638,  ae  am.  by  L.  1915.        When  trial  br  Jury  dlneted.— Corley  ▼.  MoElmeel, 
oh.  276,  without  ehanae;  reviaed  by  L.  1014.  oh.  443  from     140  N.  Y.  228;  Oromwell  v.  Fhippa,  0  Dem.  60. 
ioRiier  1 2647,  aa  am.  by  L.  1806.  oh.  946;  L.  1910,  eh  670f        Demand  fbr  Jury  triaL— Matter  of  Caniri«ht,  180 


originaUy  reviaed  from  R.  S.,  pt.  2,  oh.  6,  tit.  4,  1 11.  in     App.  Div.  21.  167  N.  Y.  Supp.  438;  Matter  of  Doraey,  94 
irt;  L.  1847.  oh.  280.  1 46.                                                     Miao.  666.  167  N.  Y.  Supp.  662. 
Nato  of  icvtetn  or  1914.— Thia  amendment  makea  it        Time.— Matter  of  Potter,  94  Miao.   12.   168 


optional  with  the  aurrogate  whether  he  will  try  by  jury  or  N.  Y.  Supp.  1001;  Matter  of  Woodward,  105  Miao.  440 

fiimfy^  the  iaauea  for  trial  in  aupreme  oourt,  and  meeta  the  173  N.  Y.  Supp.  666. 

objectiona  that  aome  aurrogatea  are  too  bu^r  for  jury  triiUa  Waiver  of  Inal  by  Jury. — ^Matter  of  Weiteran,  104 

and  that  othera  have  no  adoquate  fadlitiea.  Miac.   091. 

ApDHcatton.— Matter  of  lovineUa,  106  App.  Div.  460,  Framing  laaaos  .—Matter  of  Plate.  93  Miao.  423,  166, 

151  nTy.  Supp.  1007:  Matter  of  Soovill,  88  Miao.  364, 160  N.  Y.  Supp.  909. 

N.  Y.  Supp.  1070;  Matter  of  Harden,  88  Miao.  420,  160         KBreet  of  transfer.— Matter  of  MoQovem.  6 

N.  Y.  Supp.  743;  Matter  of  Boaaom,  195  App.  Div.  339,  Dem.  424;  Matter  of  Delaplaine,  6  Dem.  269. 

186  N  Y.  Supp.  782;  Matter  of  Walah,  107  Miae.  476,  176  IMrectlon  of  verdict.— Matter  of  Strong,  99  Miao.  243, 

N.  Y.  Supp  701  165  N.  Y.  Supp.  728. 

Eight  to  trial  by  Jury.— Matter  of  Fiaoher,  163  App.  Effeet  of  dndlna  ci  fury.- Matter  of  Murphy,  79 

Div.  603. 138  N.  Y.  Supp.  917;  Matter  of  Potter,  94  Muc.  App.  Div.  541.  81  N!  Y.  Supp.  101;  Matter  of  Plata.  93 

12,  168  N.  Y.  Supp.  lOOl;  Matter  of  CaUahan,  95  Miao.  Miao.  423.  156  N.  Y.  Supp.  999;  Matter  of  Eno,  94  Miae. 

438.  160  N.  Y.  Supp.  352.  100.  157  N.  Y.  Supp.  563. 

Conatttatfonal  right.— Matter   of  Fox.    166   App.  Trial  of  title.— Matter  of  Heinae,  224  N.  Y  1 

Div.  718  152  N.  Y.  Supp.  431;  Matter  of  Rdnhardt,  92  Transfer  of  proeeedinf  twom  siirronte*8  oourt.— 

Miao.  89,  155  N.  Y.  Supp.  1020;  Matter  of  White,  100  Matter  of  Eno.  172  App.  Div.  124  158  N  Y.  Supp.  234; 

Miae.  56,  164  N.  Y.  Supp.  034;  Matter  of  Griffith,  103  Matter  of  Blair.  60  Hun  623. 16  N.  Y.  Supp.  21. 

Miao.  562,  170  N.  Y.  Supp.  629.  Section  cited.— Matter  of  Kennedy,  106  Miao.  216, 

Meet  ct  right  to  trtal  by  Jury  on  right  to  suit  In  174  N.  Y.  Supp.  429. 
emii^*— Alfred  Univeraity  v.  fVace,  193  App.  Div.  279. 
184  N.  Y.  Supp.  216. 

§  69.  Trial  by  juiy;  powers  of  surrogate;  motion  to  set  aside  verdict  and  for 
new  trial. 

The  surrogate  has  jurisdiction  to  conduct  a  trial  by  jury  in  any  case  in  which  he  is 

permitted  or  required  by  this  act  to  order  such  trial,  and  in  any  case  where  he  AbU 
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oonduct  such  trial  the  same  shall  be  had  before  the  sorrogate  and  a  jury,  and  ibe  trial 
shall  proceed  in  the  same  manner  as  if  such  trial  were  had  in  the  supreme  court  at  a 
trial  term  thereof  held  in  and  for  the  comity  of  such  surrogate. 

The  provisions  of  law  relating  to  trial  of  a  civil  action  by  the  supreme  court  and  a 
jury,  and  to  a  motion  for  new  trial,  shall  apply  to  surrogates'  courts  and  to  the  proceed- 
ings therein  so  far  as  they  can  be  applied  to  the  substance  and  subject-matter  of  such 
proceedings  without  regaid  to  form,  but  the  surrogate  shall  have  no  power  to  set  aside 
a  verdict  or  to  grant  a  motion  for  a  new  trial  in  any  proceeding  in  which  the  trial  took 
place  in  a  court  other  than  the  surrogate's  court. 

Dcfflvrntfoii.— Code  cty.  proo.,  S  2689,  as  added  by  Verdict  of  jnrjr  coiicliiilf«.^Maiter  of  Bsriow,  180 

L.  lOli,  ch.  443,  without  obuue.  Add.  Dir.  860,  168  N.  Y.  Sapp.  131. 

larf  tela]  In  dlfioeOon  of  siirrosate.--Matter  of  New  teteL— Holhvcc  v.  SoUiohthol.  185  App.  Div. 

▼etter,  06  Miae.  63, 158  N.Y.Supp.  460;  Matter  of  Dunn,  932,  172  N.  T.  Sitpp.  557. 
04  Miao.  678, 168  N.  Y.  Supp.  119. 

§  70.  Juxy ;  how  obtained ;  fees  of  jurors  and  officers. 

The  surrogate  may  at  any  time  order  the  drawing  of  a  jury  for  service  in  surrogate's 
court,  upon  reasonable  notice  to  the  parties  who  have  appeared,  stating  the  day,  hour 
and  place  of  such  drawing,  except  that  in  the  counties  embraced  within  the  city  of  New  York 
it  shall  not  be  necessary  to  give  such  notice. 

For  the  purpose  of  procuring  the  drawing  and  attendance  of  a  jury,  the  surrogate 
shall  have  all  the  powers  of  a  justice  of  the  supreme  court  specified  in  sections  five  hundred 
and  twenty-seven  and  five  himdred  and  twenty-eight  of  the  judiciary  law  and  also  in 
relation  to  requiring  the  attendance  of  talesmen,  and  the  clerk  of  the  county  of  the 
surrogate  shall,  upon  receiving  the  order  of  the  surrogate,  perfonn  such  duties  in  relation 
thereto  as  he  is  required  to  perfonn  imder  a  like  order  of  a  justice  of  the  supreme  court 
as  specified  in  such  sections. 

Such  jury  shall  be  drawn  in  the  presence  of  the  surrogate,  either  in  his  office  or  in  the 
office  of  the  coimty  clerk,  and  the  minutes  thereof  shall  be  made  in  triplicate,  and  be 
signed  by  the  surrogate  and  the  county  clerk,  and  one  copy  thereof  filed  in  the  office 
of  the  surrogate,  one  copy  filed  in  the  office  of  the  county  clerk,  and  one  copy  delivered 
to  the  sheriff  of  the  county. 

The  names  of  the  jurors  so  drawn  shall  be  returned  to  the  jury  box  by  the  county 
clerk,  but  if  any  such  juror  is  again  drawn  for  service  in  any  court,  the  fact  that  he 
served  as  a  juror  in  surrogate's  court  shall,  upon  his  request,  be  a  sufficient  excuse  for 
not  being  required  to  again  serve. 

In  coimties  where  by  special  act  an  officer  other  than  the  county  clerk  is  designated 
to  draw  juries  and  perform  corresponding  acts,  such  officer  shall  cause  the  necessary 
jurors  to  be  summoned  and  drawn  as  though  a  justice  of  the  supreme  court  had  made 
such  order. 

The  provisions  of  law  applicable  to  the  summoning  of  jurors,  the  return  of  the  sheriff, 
the  fees  of  the  sheriff  and  jurors  and  their  payment,  in  supreme  court,  shall  apply  where 
jurors  are  drawn  and  summoned  for  service  in  surrogate's  court;  and  where  the  county 
clerk  is  not  a  salaried  officer,  he  shall  be  entitled  for  his  services  to  such  compensation 
as  shall  be  audited  by  the  board  or  body  entitled  to  fix  his  compensation. 

The  number  of  days'  service  of  each  juror  in  surrogate's  court  shall  be  certified  to  the 
county  clerk  by  the  clerk  of  the  surrogate's  court.  (Am.  by  L.  1922,  ch.  362,  in  effect  March 
29,  1922.) 

Derlmtioii.— Code  dv.  proe.,  {  2640,  ae  added  by  1 1172,  origfauJly  revised  from  R.  8..  pi.  3.  eli.  7,  tit  4, 

L.  1914,  ell.  443,  without  ehuice,  ezoept  to  omit  toe  1 66,  in  pert. 

lelerenee  to  oode  dv.  proe.,  H  1171  and  1172.  and  to  ComptmMitl—  for  dnwlDS  Jnion. — People  e>  reL 

iaaertmiitAble  bmcuace  to  cover  the  reference.   1 1171,  m  Noble  r.  Mitchell,  220  N.  Y.  86. 

«n.  by  L.  1879,  ch.  642»  L.  1000,  ch.  66:  otiglnauy  revised  IMeiiiien  ftom  bystendcff .—flantee  r.   Standard 

from  R.  8.,  pt  3,  ch.  7,  tit.  4,  f  64.  and  L.  1878,  eh.  212.  PubEahing  Co.,  36  App.  Div.  668^  66  N.  Y  Supp.  861. 

§  71.  Decision  by  surrogate  after  trial  without  a  jury. 

Upon  a  trial  before  the  surrogate  without  a  jury,  the  surrogate  must  file  in  his  office 
his  decision  in  writing  which  shall  direct  the  decree  to  be  entered,  which,  except  for  such 
direction,  need  not  contain  either  the  facts  found  or  the  conclusions  of  law.  No  party 
shall  have  the  right,  after  the  close  of  the  trial,  to  request  a  finding  upon  any  question  of 
fact  or  a  ruling  upon  a  question  of  law  For  the  purposes  of  appeal  or  other  form  of  re- 
view, the  decree  made  by  the  surrogate  upon  the  trial  by  him  of  an  issue  of  fact  shall 
have  the  same  effect  as  the  general  verdict  of  a  jury  would  have  if  the  same  issues  were 
triable  before  a  court  and  a  jury  and  were  so  tried  and  a  general  verdict  rendered  thereon. 
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BMtMtM.— Code  dv.  pros.,  f  aut,  vHbont  <Aun:  Maita  a^  «■■«  ■■^^■■■— Bmum  ▼.  Bcovm 
M  lOTbsd  fay  L.  1014,  ah.  M3  bom  former  I  XftM;  o^  N.  Y.  I:  SlUMr  of  Dmoo,  47  App.  IMr.  310,  01  N 
iM^TtTlMd  rrooi  R.  &.^  a,  4.  6,  Ut.  I,  H  e.  W.  8vg.  997:  UUts  olVKfan^w,  &  A^.  Dlv.  aoi 


_.__a  or  KTiMn  or  Oii.— fSHG  to  bg  ruM^sd  la     _     _ 

imrt    Sm  iMrt  isotioo.  NY. 


i.nqiii.  h;  aaansrof  Aorwood.7B  J^.  ^r.  30,  7> 

, -.    r.Su|>p.l8e:MB(t«ofSlo*iM,IUAp|i.Div.T03,l» 

By  Iha  ahuM  m  do  Bwu  witta  tbe  luelcH  fimlliv  uid  N.  Y.  Supp.  067;  Waldo  t.  Waldo.  32  Hun  361:  MMtar  of 
ths  nuhincmlMinkaB  oUuMIm  ofun  broocht  about  by  M*nti,  M  Him  107:  Matbr  ol  NilM,  47  Hun  MS:  BiHoaa 
ma  in  the  Boduw  or  raluwl*  to  fiod.  If  auh  ean  aoa  ▼.  EUzutar,  TB  Hno  SW,  IS  N.  YTSiqip.  107B;  Hattar  oT 
up  OD  a  saaaial  nrdist.  tlia  aK>dlaM  divWon  mo  do     Johnatoii,  (I  Dam.  3S5. 


AppHcsttM.— Hilb  T.  Hoffmaii,  03  N.  Y.  ISl :  Mattor  100  Miao.  W.  165  N.  Y.  Supp.  7S\  Matter  of  Trog«htOD, 

^ntboS,  SO  Miwi.  100,  08  N.  V.  Sivp.  631;  Uattw  101  Uka.  SflS.  IM  N.  Y.  Slum.  1077. 

mbbard,  BO  Miao.  707.  163  N.  Y.  Suwi.  10a7LUatter  ScparM*  Indlngi  •flhet.— Hattar  of  Carpentar.  178 

(j,^;;^ . 1 J._.  —       ...    , „  .^.__    .„ 

7  N.  Y.  { 


— Mattv  of  Lawn,  43  Afp-  Div.      Amand.  liM  Uii^  W,  IW  N.  Y.  ^ 

■''af3oyt,~6 


377,  60  N.  Y.  Sopp.  1S3;  Matter  of  Bayer,  54  Him  18S.         BCfMita  to  lad.— Matt«  cJ  Dodn,  40  Hon  443; 
7  N.  y.  Supp.  668  DJelul7.Yat«it2Deiii '^"^  "" 


§  72.  Exceptions  upon  a  trial. 

An  excepUon  may  be  taken  to  a  ruling  by  a  surrogate  upon  the  trial  by  bini  of  an 
issue  of  fact,  in  a  case  where  such  an  exception  may  be  taken  to  a  ruling  of  the  supreme 
court  upon  a  trial  of  a  civil  action,  without  a  jury,  of  an  issue  of  fact.  The  provisiona 
of  law  relating  to  the  manner  and  effect  of  taJdng  such  an  exception,  and  the  settlement 
of  a  case  containing  the  exceptions,  apply  to  such  a  trial  before  a  surrogate;  for  which 
purpose,  the  decree  is  regarded  as  a  judgment,  and  notice  of  an  exception  may  be  filed 
In  the  surrogate's  office. 

y  OJO,  1IJ7  N  V,  dupp, 
I.  aa  revuea  oy  i..  ivii,  on,  **a  irom  lormer  iiuu;  Matter  oi  aeacrut,  i  A,,fi.  Div  ni.v  S!  S  Y.  Suup. 
aa  onilaallT  bunted  In  eode  dv.  ptoo.  406.  altd.  1S3  N.  Y.  SS2;  Mitttr  of  Wilaou,  10  App.  Dir. 

nt.— AoafmiM  v.  Jai^aoa,  103  N.  Y.  470:     371,41  N.  Y.  Supp.  1006;  Mu'iir  nr  Cionou.  lU  App.  Dir. 


Matter  of  Wood.  104  N.  Y.  103;  Matter  of  Kelkm,  loi  478.  4fl  N.  Y.  3upp.  567:  Mkltcr  uf  BsntoD,  71  App.  DlT. 

N.  Y,  648:  Uatter  of  ^ocue,  13S  N.  Y.  732;  Matter  of  £32.  79  N.  Y.  Supp.  8SB;  Matti^r  of  ttupkini.  73  App.  Dir. 

Bpntt,  4  /m.  Div.  1,  38  N.  Y.  Supp.  330;  Matter  of  569,  77  N.  Y.  8uh>.  178:  Matter  uf  StaenHfirth,  S7  Aap. 

Keadwar.  74  Hun  630:  In  re  Robert^  Ektate,  3a  N.  Y.  INt.  IIB.  SO  N.  rTSupp.  4^l'  .Matter  of  OhaH,  41  nun 

Bupp.  taa.  a03:  Hatter  of  Mellen.  66  Dun  553,  0  N.  Y.  Supp.  039; 

Hnm.— Matter  of  {{oaa,  S7  N.  Y.  614;  Bnydar  t.  Matter  of  Folta.  71  Bun  402,  ^'4  S,  Y.  Supp.  1DS2;  Matlar 

Sbsman.  88  N.  Y.  6Ge:  Matter  of  Mornn,  104  }f.  Y.  74:  of  Palmeteer.  78  Hon  43.  28  ^   Y  Supp.  1063:  Matter  at 

Matter  of  Will  of  Soallinc.  136  N.  YTsIS;  Matter  of  Torkinaton.  79  Hun  123.  36  N.  V.  Supp.  433:  Matter  of 

Miner.  140  N.  Y.  121;  Matter  of  Potter,  161  N.  Y.  84;  Oains,  84  Sun  030.  32  N.  Y  .Supp,  39S,  aiTd.,  154  N.  T. 

Matter  o<  WoDdward.  107  N.  Y.  3Si  Mattv  of  NanwiBli,  747:  Matlecof  Dtvu.SOHori  1 13,  34  N  Y.  3upp.  1137. 

§  73.  Testimony  of  witness;  how  taken. 

Where  it  appears  to  the  satisfaction  of  the  surro^te,  that  the  testimony  of  a  witness 
is  material  and  necessary,  the  surrogate  may,  in  his  discretion,  proceed  to  the  place  where 
the  witness  is,  and  there  as  in  open  court,  take  his  examination.  Such  notice  of  the 
time  and  place  of  taking  the  examination,  as  the  surrogate  prescribes,  must  be  given, 
by  the  party  applying  tiierefor. 


. , .3443,  without  ahaoia; 

L.  1SI4,  ah.  443  Irom  former  I2E39:  oi^- 


m  L.  1837.  ob.  460,  1  13;  L.  1. 


>q>enae  and  trouble  «l) 

;;;,iTi; 

gouaty 

g  74.    By  the  surrogate  of  another  county. 

Where  the  surrogate  has  good  reason  to  beUeve  tiiat  a  subscribing  or  a  material  witness 
who  is  in  uiother  county  of  the  state  cannot  conveniently  attend  before  him,  and  do 
iseue  is  pending  therein,  he  may  make  aa  order,  directing  that  the  witness  be  examined 
before  the  surrogate  of  the  county  in  which  he  is;  specifying  by  an  order  the  nature  and 
manner  of  the  examination.  A  copy  of  the  order  must  be  tranonitted  by  him  to  tJie 
surrogate  designated  in  the  order,  together  with  the  original  will,  where  ^e  testimony 
relates  to  the  execution  of  a  written  will.  The  examination  may  be  taken  by  one  of 
the  cleiks  described  in  section  thirty-two  of  th»  act.  The  exunination,  after  it  is  reduced 
to  writing  and  subscribed  by  the  witness  or  otherwise  duly  authenticated,  together  with 
a  statement  of  the  proceedings  upon  the  execution  of  the  order,  must  be  certified  by  the 
surrogate  or  clerk  taking  the  examination,  attested  by  the  seal  of  his  court,  and  returned 
without  delay,  with  the  original  will,  if  any,  to  the  surrogate  who  directed  the  examination, 
who  must  file  the  same  in  his  office.  A  surrogate  may  appoint  a  referee  to  tfdce  the  testi- 
mony, who  shall  report  the  same  to  the  surrogate  who  makes  the  appointment.  An 
e3caminatJon  so  taken  has  the  same  effect  as  if  it  was  taken  by  commission. 
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DcfflTmtloii«— Code  dr.    proa.  1 2544,    as    am.    by  Note  ct  nwlnn  of  If  U.— This  proviaioii  far  telnis 

L.  1916t  oil.  446,  ^thout  oIuuDce;  revised  by  L.  1914,  d^xxitions  out  of  the  ooonty  would  save  larie  wrpenee  to 

eh.  448  from  former  f  2540,  as  am.  by  L.  1881,  eh.  535:  estates  whose  witnesses  are  dootors.  nurses  and  lawyen 

L.  1911,  oh.  106;  origmally  reprised  from  L.  1837,  oh.  460,  who  have  moved  away. 
H  13-15;  L.  1841,  eh.  129 

§  76.  Bequest  does  not  disqualify  witness. 

A  person  is  not  disqualified  or  excused  from  testifying  respecting  the  execution  of  a 
will,  by  a  provision  therein,  whether  it  is  beneficial  "to  him  or  otherwise. 

Darf?Bttoiu--Code  oiv.  proe..  1 2545,  without  diance;  Bffeet  of  teetton.— Matter  of  Chase.  41  Hun  208: 
as  revised  by  L.  1914,  eh.  448  from  former  f  2544;  oi^gi-  Matter  of  Will  of  Bemaee.  71  Hun  27.  24  N.  Y.  Supp.  504 
nally  revised  from  R.  8.,  pt.  2,  oh.  6,  tit.  1,  U  0*  M-  ^^>  1^1  N.  Y.  380;  Cadmus  v.  Oakley,  3  Dem.  324. 

§  76.  Uncontroverted  allegations  constitute  due  proof. 

Except  as  otherwise  provided  by  law,  a  petition,  aflSdavit  or  account  filed  in  a  special 
proceeding  shall  be  due  proof  of  the  facts  therein  stated,  unless  controverted  by  answer, 
objection  or  other  proof. 

Dslmtloii.— Code  dv.  proo.,  1 2546,  as  added  by  L.  AppUcatton.— Matter  of  Brundace,  101  Miso.  528, 167 

1914,  oh.  443,  without  chance.  N.  Y.  Supp.  694;  Matter  of  Werle,  91  Misc.  398, 155  N.  Y. 

Note  of  feviiCffs  of  1M4.— This  section  is  drawn  to  Sura.  262;  Matter  of  Van  Vranken,  110  Mise.  84.  179 

obviate  ^e  suppoeed  necessity  of  o£Ferins  and  proof  to  N.  Y.  Supp.  752. 

substantiate  uncontroverted  aUegations,  due  probably  to  *'Ba»  proof  of  testelor's   reddonee. — ^Matter  of 

the  fact  that  in  fornix  years  petitions  were  sometimes  Hyde,  218  N.  Y.  55. 
made  orally. 

§  77.  Filing  testimony  taken  out  of  court  by  commission. 

Where  in  any  matter  before  the  surrogate  or  in  a  surrogate's  court  the  testimony  of 
any  witness  shall  be  taken  by  or  on  commission,  the  same,  together  with  the  commission 
on  which  it  is  taken,  shall  be  duly  filed  in  the  office  of  the  surrogate  but  need  not  be 
recorded. 

DertvBtloii.— Code  dv.  proo.,  1 2547,  without  chftnge;  as  revised  by  L.  1914,  oh.  443  from  former  1 2620,  next 
to  last  sentenoe,  as  added  by  L.  1^,  ch.  508. 

§  78.  Definition  of  decree  and  order;  how  order  enforced. 

The  determination  of  the  rights  of  the  parties  to  a  special  proceeding  in  a  surrogate's 
court,  is  a  decree. 

A  direction  of  a  surrogate's  court,  made  or  entered  in  writing,  and  not  included  in  a 
decree,  is  an  order.  It  may  be  enforced  in  like  manner  as  a  similar  order,  made  by 
the  supreme  court  in  an  action. 

DeHTStloiu— Code  dv.  proo.,  1 2548,  without  ohange;  Ofder  <rf  sppdUite  dlfliloii  affirming  order  of  sutro- 

as  revised  by  L.  1914,  oh.  443  from  former  U  2550,  2556.  sate.— Matter  of  Prentice,  160  N.  Y.  568;  Matter  of 

whidi  sections  were  new  as  originally  inserted  in  the  code  van  Houten,  18  App.  Div.  901,  46  N.  Y.  Sui>p.  190. 
civ.  proe. 

§  79.  Decree  or  order;  wlien  evidence  of  assets. 

A  decree  directing  payment  by  an  executor,  administrator,  guardian  or  testamentary 
trustee,  to  a  creditor  of,  or  a  person  interested  in,  the  estate  or  fund,  or  an  order  per- 
mitting a  judgment  creditor  to  issue  an  execution  against  an  executor  or  administrator, 
is,  except  upon  an  appeal  therefrom,  conclusive  evidence  that  there  are  sufficient  assets 
in  his  hands  to  satiny  the  sum  which  the  decree  directs  him  to  pay,  or  for  which  the 
order  permits  the  execution  to  issue.  A  decree  charging  a  deceased  executor,  adminis- 
trator, guardian  or  trustee  with  assets  upon  an  accoimting  under  section  two  hundred 
and  fifty-five  of  this  act,  is  not  evidence  of  assets  in  the  hands  of  such  accounting  exec- 
utor, administrator,  guardian  or  trustee. 

Dcilmtioii.-- Code  civ.  proo.,  %  2549,  without  change;  N.  Y.  Supp.  376;  Matter  of  Strong,  111  App.  Div.  281,  97 

as  revised  by  L.  1914,  oh.  W  from  former  %%  2552,  2606.  N.  Y.  Supp.  450,  affd.,  186  N.  Y.  584;  Matter  of  Monell,  28 

1 2552,  origmally  revued  from  R.  S.,  pt.  2,  oh.  6,  tit.  5,  Misc.  308,  59  N.  Y.  Supp.  981. 

1 21.  in  part.    1 2606,  as  am.  tnr  L.  1884,  ch.  399:  L.  1801,  Leove  to  Issne  eieeiltloii.^Matter  of  Qall,  40  App. 

oh.  175; xTlSOf,  eh.  248;  L.  1901,  eh.  409;  L.  1902,  oh.  349;  Div.  114,  57  N.  Y.  Supp.  835:  Matter  of  LaseUe,  16 

section  new  as  originally  inserted  in  code  civ.  proo.  Misc.  515,  40  N.  Y.  Supp.  343;  QilUes  v.  Ereuder,  1  Dem. 

AMilemlloii.-— Matter  of  Waring,  1  App.  Div.  29,  36  349. 
N.  Y.  Supp.  529;  Matter  of  Seaman,  63  A^.  Div.  49,  71 

§  80.  Force  and  effect  of  a  decree  of  surrogate's  court 

Every  decree  of  a  surrogate's  court  is  conclusive  as  to  all  matters  embraced  therein 
against  every  person  of  whom  jurisdiction  was  obtained. 
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Dcrlmtloii.— Code  dv.  proo..  |2560,  m  added  by        Applieatloii.*-Matter  of    Man.   100  Mioo.  68,   179 

L.  1914,  cfa.  443,  without  ctumce;  N.  Y.  Supp.  303. 

Note  of  MfiMffi  of  191i.^With  ri^t  to  a  Junr  trial        In  general.— Matter  of  Altman   (1921),  115  Miac. 
preserved,  the  decree  ou^t  to  be  a  final  determinatioii  at     476.  188  N.  Y.  Supp.  193. 

to  all  matters  embraced  in  it.  BIfeel  of  deeree. — ^Von  Meyer  v.  Varooe,  106  Misc. 

436.  175  N.  Y.  Supp.  836. 

§  81.  Decree  for  money;  how  docketed;  effect;  assignment  and  discharge. 

Where  a  decree  directs  the  payment  of  a  sum  of  money  into  court,  or  to  one  or  more 
persons  therein  designated,  the  surrogate,  or  the  clerk  of  the  surrogate's  court,  must 
furnish  to  any  person  applying  therefor  one  or  more  transcripts,  duly  attested,  stating 
all  the  particulars  with  respect  to  the  decree  which  are  required  by  law  to  be  entered  in 
the  clerk's  docket  book,  where  a  judgment  for  a  sum  of  money  is  rendered  in  the  su- 
preme court,  so  far  as  the  provisions  of  law  directing  such  entries  are  applicable  to  such 
a  decree.  Eacli  county  clerk  to  whom  such  a  transcript  is  presented  must,  upon  payment 
of  his  fees,  immediately  file  it,  and  docket  the  decree  in  the  appropriate  docket  book 
kept  in  his  office  as  prescribed  by  law  for  docketing  a  judgment  of  the  supreme  court. 
The  docketing  of  such  a  decree  has  the  same  force  and  effect,  the  lien  thereof  may  be 
suspended  or  discharged,  and  the  decree  may  be  assigned  or  satisfied,  as  if  it  were  such 
a  judgment. 

Derivation.— Code  dv.  proo..  1 2551,  without  ohange;  Matter  of  Resan,  29  Misc.  527. 61  N.  Y.  Supp.  1074,  aflFd., 

as  revised  by  L.  1914.  ch.  443  from  foraker  1 2553;  wp-  167  N.  Y.  338;  Matter  of  Underhill.  9  N.  Y.  Supp.  457.  1 

naUy  revised  from  L.  1837.  oh.  460,  U  63.  64,  as  am.  by  Connoly  313. 

L.  1844.  ch.  104.  1 2.  lien  of  Jodsmenl.— Bennett  v.  Grain,  41  Hun  183. 

Control  oi  reeordt  of  eourt. — ^People  ex  rel.  Saokett  Deeree  Mninst  eieeator  personally. — ^Matter    of 

T.  Woodbury,  70  App.  Div.  416.  75  N.  Y.  Supp.  236;  Haaren.  109  Misc.  402.  178  N.  Y.  Supp.  775. 

§  82.  Decree ;  partial. 

Upon  the  application  of  any  person  interested,  there  may  be  recorded  in  the  surro- 
gate's office  any  instrument  acknowledging  payment  of  moneys  pursuant  to  the  provisions 
of  decrees  for  the  judicial  settlement  of  accounts  of  executors,  administrators,  testa- 
mentary trustees  and  guardians.  Every  such  instrument  to  be  recorded  shall  be  acknowl- 
edged, or  proved  and  duly  certified,  and  the  record  thereof,  or  a  certified  copy  of  such 
record,  shall  be  presumptive  evidence  of  the  contents  of  such  instrument  and  its  due 
execution,  and  shall  be  presumptively  a  satisfaction  and  discharge  of  such  decree  as  to 
any  payment  of  money  or  delivery  of  property  therein  acknowledged. 

Dcfflfmtion. — Code  civ.  proo..  S  2562.  without  change;  as  revised  by  L.  1914,  oh.  443  from  former  1 2502;  as 
added  by  h.  1906.  oh.  350. 

§  83.  Enforcement  of  decree  by  execution. 

A  decree  directing  the  payment  of  a  sum  of  money  into  court,  or  to  one  or  more  parties, 
may  be  enforced  by  an  execution  against  the  property  of  the  party  directed  to  make  the 
pajrment.  The  execution  must  be  issued  by  the  surrogate,  or  the  clerk  of  the  surrogate's 
court,  under  the  seal  of  the  court,  and  must  be  made  returnable  to  the  court.  In  all 
other  resp>ects  the  provisions  of  law  relating  to  an  execution  against  the  property  of  a 
judgment  debtor  issued  upon  a  judgment  of  the  supreme  court,  and  the  proceedings  to 
collect  it,  apply  to  an  execution  issued  from  the  surrogate's  court,  and  the  collection 
thereof,  the  decree  being,  for  that  purpose,  regarded  as  a  judgment;  except  that  pro- 
ceedings in  pro'ceedings  supplementary  to  execution  if  founded  upon  such  a  decree,  must 
be  taken  as  if  the  decree  was  a  judgment  of  the  coimty  court,  or,  in  the  city  of  New 
York,  of  the  supreme  court. 

Derivation.— Ckxle  dv.  proc..  %  2553,  without  change;  393;  Matter  of  Quackenbos,  38  Misc.  66.  76  N.  Y.  Supp. 

as  revised  by  L.  1914.  ch.  443  from  former  S  2554.  as  am.  964;  Bingham  v.  Burlingame,  33  Hun  211;  Matter  of 

by  L.  1895,  oh.  946;  originally  revised  from  L.  1837,  ch.  Jansen,  9  N.  Y.  Supp.  451,  1  Connoly  362;  Disosway  v. 

460,  1 64:  L.  1844,  ch.  1047|2.  Havward,  1  Dem.  176. 

Bioeanons  to  enforce  surrogate's  decrees.— People  ex.  Transerlpt  of  deeree  acalnst  eieeator,  personally. 

rel.  Sackett  v.  Woodbury,  70  App.  Div.  416.  75  N.  Y.  —Matter  of  Haaren.  109  Misc.  402,  178  N.  Y.  Supp.  775. 
Supp.  236;  Matter  of  Waring,  7  Muc.  502,  28  N.  Y.  Supp. 

§  84.  Enforcement  of  decree  by  punishment  for  contempt. 

In  either  of  the  following  cases,  a  decree  of  a  surrogate's  court  directing  the  payment 
of  money,  or  requiring  the  performance  of  any  other  act,  may  be  enforced  by  serving 
a  certified  copy  thereof  upon  the  party  against  whom  it  is  rendered,  or  the  officer  or 
person  who  is  required  thereby,  or  by  law,  to  obey  it;  and  if  he  refuses  or  wilfully  neglects 
to  obey  it,  by  punishing  him  for  a  contempt  of  court: 

1.  Where  it  cannot  be  enforced  by  execution,  as  prescribed  in  the  last  section. 
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2.  Where  part  of  it  cannot  be  so  enforced  by  execution;  in  which  caae,  the  part  or 
parts  which  cannot  be  so  enforced  may  be  enforced  as  prescribed  in  this  section. 

3.  Where  an  execution  issued  as  prescribed  in  the  last  section  to  the  sheriff  of  the 
surrogate's  county  has  been  returned  by  him  wholly  or  partly  imsatisfied, 

4.  Where  the  delinquent  is  an  executor,  administrator,  guardian,  or  testamentary 
trustee,  and  the  decree  relates  to  the  fund  or  estate,  in  which  case  the  surrogate  may 
enforce  the  decree  as  prescribed  in  this  section,  either  without  i£»uing  an  execution, 
or  after  the  return  of  an  execution,  as  he  thinks  proper. 

If  the  delinquent  has  given  an  official  bond,  his  imprisonment,  by  virtue  of  proceedings 
to  punish  him  for  a  contempt,  as  prescribed  in  this  section,  or  a  levy  upon  his  property 
by  virtue  of  an  execution,  issued  as  prescribed  in  the  last  section,  does  not  bar,  suspend, 
or  otherwise  affect  an  action  against  the  sureties  on  his  official  bond. 

Derlvmtlon. — Code  civ.  proo.,  i  2554.  without  change;  of  Strong,  111  App.  Div.  281.  07  N.  Y.  Supp.  459,  affd.. 

M  revised  by  L.  1014.  oh.  443  from  former  %  2555;  ■ection  186  N.  Y.  584;  Beolcett  r.  Place.  12  Mieo.  W»,  33  N.  Y. 

new  as  originally  inserted  in  code  civ.  proc.  Supp.  634;  Matter  of   Monell,  28  Misc.  308,  59  N.  Y. 

In  general. — Matter  of  David,  44  Misc.  337,  89  N.  Y.  Supp.  981;  Ferguson  v.  Cummings,  1  Dem.  433;  Union 

Supp.  927;  Matter  of  Isaacs.  103  Misc.  184,  169  N.  Y.  Trust  Co.  v.  Gage,  6  Dem.  358. 


Supp.  1066;  Matter  of  Curtis,  73  Hun  185.  25  N.  Y.  Supp. 
009.  affd..  142  N.  Y.  219;  Rtigg  v.  Jenks.  4  Dem.  105. 

Fftflure  to  eomnly  wltn  decree  for  pmymenl  of 
money.— Matter  of  Disosway.  91  N.  Y.  235;  Matter  of 
Snyder,  103  N.  Y.  178;  Matter  of  Humfreville,  154  N.  Y. 
115;  Matter  of  Pye,  No.  1,  18  App.  Div.  306.  46  N.  Y. 
Supp.  850:  Matter  of  Holmes.  No.  2,  79  App.  Div.  267, 
79  N.  Y.  Supp.  687,  affd..  176  N.   Y.   604;  Matter   of 

Mahoney.  88  App.  Div.  140,  84  N.  Y.  Supp.  329;  Matter     of  Soheuer,  161  App.  Div.  528, 146 "K.  Y.  Supp.  709. 
of  Banning.  108  App.  Div.  12, 95  N.  Y.  Supp.  467;  Matter 


faOure  to  comply  with  final  decree  on  aocoantlns. 

--Matter  of  Soheuer.  161  App.  Div.  525,  146  N,  Y.  Sqpp. 
707. 

Impriflonment  for  contempt. — Matter  of  Battle,  5 
Dem.  447;  Woodhouse  v.  Woodhouse,  5  Redf.  131. 

Dishonesty.— Matter  of  Lathan,  145  App.  Div.  849, 
130  N.  Y.  Supp.  536. 

Meftse  of  execntor  f^m  Imprisonment.- Matter 


§  86.  Effect  and  contents  of  decree  revoking  letters. 

Upon  the  entry  of  a  decree,  made  as  prescribed  in  this  act,  revoking  letters  issued  by 
a  surrogate's  court  to  an  executor,  administrator  or  guardian,  his  powers  cease.  The 
decree  may,  in  the  discretion  of  the  surrogate,  require  him  to  account  for  all  money  and 
other  property  received  by  him;  and  to  pay  and  deliver  over  all  money  and  other  prop- 
erty in  his  hands  into  the  surrogate's  -court,  or  to  his  successor  in  office,  or  to  such  other 
person  as  is  authorized  by  law  to  receive  the  same;  or  it  may  be  made  without  prejudice 
to  an  action  or  special  proceeding  for  that  purpose,  then  pending,  or  thereafter  to  be 
brought.  The  revocation  does  not  affect  the  validity  of  any  act,  within  the  powers  con- 
ferred by  law  upon  the  executor,  administrator,  or  guardian,  done  by  him  before  the 
service  of  the  citation,  where  the  other  party  acted  in  good  faith;  or  done  after  the  serv- 
ice of  the  citation,  and  before  entrj'  of  the  decree,  where  his  powers  with  respect  thereto 
were  not  suspended  by  service  of  the  citation,  or  where  the  surrogate,  in  a  case  pre- 
scribed by  law,  permitted  him  to  do  the  same,  notwithstanding  the  pendency  of  the 
special  proceeding  against  him;  and  he  is  not  hable  for  such  an  act  done  by  him  in  good 
faith. 


Derlfmtlon. — Code  dv.  proo..  §  2555,  without  change; 
M  revised  bv  L.  1914,  cb.  443  from  former  §  2603;  origi- 
oally  revisea  from  R.  8.,  pt.  2,  cfa.  6,  tit.  1,  138,  and 
tit  2,  II 40.  46,  47. 

Accoontinf  and  dellverF  of  fands. — Sperb  v. 
McCoun,  110  N.  Y.  605;  Matter  of  Moehring.  154  N.  Y. 
423;  Phillipe  v.  Liebman,  10  App.  Div.  128,  41  N.  Y.  Supp. 
1020;  Matter  of  Hieks,  54  App.  Div.  582,  66  N.  Y.  Supp. 
1028,  revd.,  170  N.  Y.  195;  Squire  v.  Bugbee,  65.  App.  Div. 
429.  72  N.  Y.  Supp.  923;  Mount  v.  Mount,  68  App.  Div. 
144,  74  N.  Y.  Supp.  148;  Matter  of  Cavanaugfa,  72  Misc. 


584, 131  N.  Y.  Supp.  982;  Matter  of  D'Adamo,  94  Misc.  1. 
6.  157  N.  Y.  Supp.  374;  Matter  of  Fithian,  44  Hun  457: 
Hood  V.  Hay  ward,  48  Hun  330,  1  N.  Y.  Supp.  566:  Ctuff 
V.  Tower,  3  Dem.  253:  Peck  v.  Sherwood,  5  Redf.  410; 
Spenoer  v.  Popham.  5  Kedf.  425. 

ftevenal  or  protate  does  not  revive  appointment  as 
temporary  administrator. — Matter  of  Duroan.  175  App. 
Div.  688,  160  N.  Y.  Supp.  945. 

Bona  fide  holder  in  good  faith.— Braxill  v.  Weed 
(1921),  115  Misc.  546,  190  N.  Y.  Supp.  43. 


§  86.  The  last  section  qualified. 

The  last  section  does  not  affect  the  liability  of  a  person  to  whom  money  or  other 
property  has  been  paid  or  delivered,  as  husband,  wife,  next  of  kin,  or  legatee,  to  respond  to 
the  person  lawfully  entitled  thereto,  where  letters  are  revoked,  because  a  supposed  de- 
cedent is  hving;  or  because  a  will  is  discovered,  after  administration  has  been  granted 
in  a  case  of  supposed  intestacy,  or  revoking  a  prior  will  upon  which  letters  were  granted. 

Derivation*— Code  civ.  proc.,  §  2556,  without  change;  nally  revised  from  R.  S..  pt.  2,  ch.  6,  tit.  1  1 38,  and 
•a  iwised  by  L.  1914,  oh.  448  from  former  1 2604;  ongi-     tit.  2,  ||  40, 46,  47. 

§  87.  When  execution  of  decree  or  order  is  stayed  by  appeal. 

An  appeal  from  a  decree  or  an  order  directing  the  commitment  of  an  executor,  adminis- 
trator, testamentary  trustee,  guardian,  or  other  person  appointed  by  the  surrogate's 
court;  or  an  attorney  or  counsel  employed  therein,  for  disobedience  to  a  d  rection  of  the 
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Burrogate'e  court,  or  for  neglect  of  duty;  or  directing  the  commitment  of  a  person  refusing 
to  obey  a  subpoena,  or  to  t«Btify  when  required  accordit^  to  law;  does  not  stay  the 
execution  of  the  decree  or  order  appealed  from  unless  the  appellant  gives  the  undertaking 
required  by  section  three  hundred  of  this  act.- 

An  appeal  from  a  decree  of  a  surrogate  admitting  a  will  to  probate,  or  granting  letters 
testamentary,  or  lettera  of  administration,  or  from  an  order  or  jui^ment  of  the  appellate 
division  of  the  supreme  court  affirming  a  decree  of  the  surrogate  admitting  a  will  to 
probate,  or  granting  letters  testamentary  or  letters  of  administration  does  not  stay  the 
issuing  of  letters  where,  in  the  opinion  of  the  surrogate  manifested  by  an  order,  the 
preservation  of  the  estate  requires  that  the  letters  should  issue. 

An  appeal  from  a  decree  revoking  letters  testamentary,  letters  of  administration, 
or  letters  of  guardianship;  or  from  a  decree  or  an  order,  suspending  an  executor,  adminis- 
trator, or  guardian,  or  removing  or  suspending  a  testamentary  trustee,  or  appointing  a 
temporary  administrator,  or  an  appraiser  of  personal  property  does  not  stay  the  execution 
of  the  decree  or  order  appealed  from. 

Except  as  otherwise  expressly  prescribed  in  this  act  a  perfected  appeal  has  the  same 
effect,  as  a  stay  of  the  proceedings,  to  enforce  the  decree  or  order  appealed  from  on  a 
perfected  appeal  from  a 


u  Kvued  bjF  L.  1014,  eh.  M3  rr„_ 
26S4.  f  2579.  oiiciiiiJIr  leyiBd  fi 
tit.  3,  BlU-llB.  (2682,  in  nu 
ofa.  SS£;X.  1900,  oh.  191:  - 


(  2UT.  wJlliout  shsi 
'orinar  ||  26Tfi,  2£ 

a  R.  8.,  pt.  3,  ch    . . 

u  UD.  by  L.  ISSl. 

— iKd  /ram  L.  1871, 
.  ..  from  R.  8.,  pt.  B, 
lia    1 288*.  ir ■■  "-- 


StU  br  iXTrcrted  mnpeal. 
App.  Div.  t  k  1 1  \,  V.  Supp. ; 
App,  Div,  1  ■■^■^',W^.Jl-J^ 
ifliuc.  n 


rasTx.  1900,  <ih.*19i:  onnniillf'rev 

nil.    1 2688,  origiDjwTinMd 
LS.  |116,  andiwiorilia    I 
nctian  new  u  on*lu%  ioMctod  in  0M«  dv,  troa. 

AppMcmUoD.— Matter  of  Oihoo,  IS  App.  Uv.  . ._ 

N.  Y;  Biin.  VXi  U«tMr  of  Oumt*.  105  Am.  Div.  350,     8upp.  765 
H  N.  Y.  Supp.  178;  Matter  of  HopUna,  4]  MiH.  83.  SB     N.  Y.  Bupf,.  vi. 
N.  Y.  Bupp.  15.  aOd.,  05  App.  Dhr.  57,  S7  N.  Y.  Supp.  793;         Anrmffnni  a 
Blatter  oTDayton,  iOO  !,£«.  832,  168  N.  Y.  Supp,  051;     bUl.—MBtter  of 
"  ■■  ■  ol  OtdiHa.  83  Hun  226.  31  N.  Y.  8um>.  t6t,  affd,,     ~"' 


1  N   Y.  Supp.  387.  aOd.,  11  Ami  Mv.  4. 

7.  Milter  of  Evooii._33MiK.571.8SN 


Walih,  107  MiH.  iT. 


IH  N.  Y.  747;  Bible  Bodetr  r.  Oaklw.  4  Dam.  460;  Mat- 
ter a(  Pbc<,  5  Don.  328. 
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General  Provisions  Relating  to  Letters 

mSS.  ttoquin 

89.  Iimil«_ 
00.  Letten  evideiic 

91.  Priority  amonBdiBeroi 

92.  Time,  bow  reuLitied  u[. 

93.  WbeD  nirvivinc  or  nmaiuiiu  npns 
M.  Panona  iorMiupaMot  to  rMMve  htte.. 
99.  Humcate  nuy  Tflfiue  1att«n  under  oe 

90.  Objecdoos  to  gnat  oMattsra, 
97.  Bond;  when  requind. 
Of).  Offlculwthaofsiecutan, 

t.  Reroovtl,  or  revoouion  o(  latt«n  for  dksqiul  fieatioa  or  nunoDduat, 
I.  Petitioa:iaUtioDtheieupaii:aiupBaBioD. 
.,i.  UearinE:dBoree;taatKmeDUr]rtru3UiiotBffected. 

103.  PnxindiaCB  ttasreupoa. 

§  88.  Requisites  of  letters. 

Letters  testamentary,  letters  of  admiiustration,  and  letters  of  guardianstiip  must  be  in 
the  name  of  the  people  of  the  state.  Where  they  are  granted  by  a  siurogato,  they  must 
be  attested  in  the  name  of  the  officer  granting  them,  signed  by  him,  or  by  the  clerk  of 
the  surrogate's  court,  and  sealed  with  the  seal  of  the  surrogate's  court.  Where  they 
are  issued  out  of  another  court,  they  must  be  attested  in  the  name  of  the  judge  holding 
the  court,  signed  by  the  clerk  thereof,  and  sealed  with  its  seal. 

To  all  letters  of  guardianship  of  the  property  of  an  infant  the  surrogate  must  cause  a 
copy  of  sections  one  hundred  and  ninety  and  one  hundred  and  ninety-one  of  tliis  act 
to  be  annexed  or  to  be  printed  thereupon. 


I21U0,  0 

§  89.  Limited  and  restrictiTe  letters. 

Letters  may  be  granted  limiting  and  restrictii^  the  powers  and  rights  of  the  holders 
thereof  as  follows: 

To  an  executor  or  administrator  where  a  i^ht  of  action  exists. 

To  a  general  guardian  where  his  possession  and  control  of  certain  property  of  his 
ward  is  limited  as  provided  in  section  one  hundred  and  eighty  of  this  act. 

DtHnttan.— Code  dr.  proc.  I  25S9,  u  mdded  by  Umltod  latttn.— Mktier  of  Pslotti.  S7  Miss.  SI,  150 
L.  19M.  A.  443,  without  ghuiss.  H.  T.  aupn.  431. 

§  90.  Letters  evidence  of  authority ;  effect  of  appeal. 

Subject  to  the  provisions  of  the  next  section,  regulating  the  priority  among  different 
letters,  letters  testamentary,  letters  of  administration,  and  letters  of  guardianahip,  granted 
by  a  court  or  officer  having  jurisdiction  to  grant  them,  are  conclusive  evidence  of  the 
authority  of  the  persons  to  whom  they  are  granted,  until  the  decree  granting  them  is 
reversed  upon  appeal,  or  the  letters  are  revoked. 

When  letters  testamentary  or  letters  of  administration  have  been  issued  in  accordance 
with  an  order  of  the  surrogate  as  authorized  in  section  eighty-seven  of  this  act,  such 
letters  so  issued  confer  upon  the  person  named  therein  all  the  powers  and  authority, 
and  subject  him  to  all  the  duties  and  liabilities  of  an  executor  or  administrator  in  an 
ordinary  case,  except  that  they  do  not  confer  power  to  sell  real  property  by  virtue  of  a 
provision  in  the  will,  or  to  pay  or  to  satisfy  a  l^acy,  or  distribute  the  unbcqucathed 
property  of  the  decedent,  until  after  the  final  determination  of  the  appeal;  and  in  case 
letters  shall  have  been  issued  before  such  appeal,  the  executor  or  administrator,  on  a 
like  order  of  the  surrogate,  may  exercise  the  powers  and  authority,  subject  to  the  duties, 
liabilities  and  exceptions  above  provided. 


art.  6 


LETTERS 


§§91-94 


DwIfBttonu— Code  oiv.  proo.,  |  2560,  without  ohance;  Bank,  146  App.  Div.  591, 131  N.  Y.  Supp.  311;  Sullivan  v. 

aa  revised  by  L.  1914,  ch.  443  from  former  U  2582,  2501.  Tf^a  R.  Ck>..  44  Hun  304,  afifd.,  112  nT  Y.  643. 

f  2582,  aa  am.  by  L.  1881,  oh.  585.  and  L.  1900.  ch.  101;  Collateral  attoek.— Tanas  v.  Munidpal  Gas  Co.,  88 

originally  revised  from  L.  1871.  oh.  603,  1 1.    f  2591,  re-  App.  Div.  251,  84  N.  Y.  Supp.  1058:  Crosier  v.  Cornell 

vised  from  R.  S.,  pt  2,  oh.  6,  tat.  2,  |  56.  Steamboat  Co.,  27  Hun  216:  Brown  v.  Landon,  30  Hun  57; 

ADpllcattoii.--^Matter  of  Dayton,  100  Miso.  632,  166  More  v.  Finoh.  65  Hun  404,  20  N.  Y.  Supp.  164;  Lowman 

N.  Y.  Supp.  951.  ▼.  Elmira  C.  d;  N.  R.  Co.,  85  Hun  188.  32  N.  Y.  Supp.  579, 

Letters  eonehulve  of  Mitliorlty.— Abbott  v.  Curran,  a£fd.,  154  N.  Y.  765;  Curtis  v.  Williams,  3  Dem.  63. 

96  N.  Y.  665;  Steele  v.  Leopold,  136  App.  Div.  847.  120  Bffeet  of  perfeeted  apiiMd.— Matter  of  Kennedy,  186 

N.  Y.  Supp.  569;  White  v.  JSmigrant  Industrial  Savings  App.  Div.  19,  174  N.  Y.  Biipp.  95. 


§  91.  Priority  among  different  letters. 

A  person  to  whom  letters  are  first  issued  from  a  surrogate's  court  having  jurisdiction 
to  issue  them,  has  sole  and  exclusive  authority,  pursuant  to  the  letters,  until  the  letters 
are  revoked;  and  he  is  entitled  to  demand  and  recover  from  any  person,  to  whom  letters 
are  afterwards  issued,  by  any  other  surrogate's  court,  the  proi>erty  in  his  hands  belong- 
ing to  the  estate  or  fund.  But  the  acts  of  a  person,  to  whom  letters  were  afterwards 
issued,  done  in  good  faith,  before  notice  of  the  letters  first  issued,  are  valid;  and  an  action 
or  special  proceeding  commenced  by  him,  may  be  continued  by  and  in  the  name  of  the 
person  or  persons  to  whom  the  letters  were  first  issued. 

Dorlvatloa.— Code  dv.  proo.,  1 2561,  without  ohan^;  Note  of  revlMrt  of  If  14.— Chances  made  to  inolude 
as  revised  by  L.  1914,  tAx.  443  from  former  1 2592;  ongi-  guardian  and  trustee,  and  to  make  it  singular  in  form 
nally  revised  from  R.  S.,  pt.  2,  oh.  6,  tit.  2,  f  25.  throughout. 


§  92.  Time,  liow  reckoned  upon  successive  letters. 

Where  it  is  prescribed  by  law,  that  an  act  must  or  may  be  done  within  a  specified 
time  after  letters  are  issued,  and  successive  or  supplementary  letters  are  issued  upon  the 
same  estate,  the  time  so  specified  must  be  reckoned  from  the  issuing  of  the  first  letters, 
except  in  a  case  where  it  is  otherwise  specially  prescribed  by  law;  or  where  the  first  or 
any  subsequent  letters  are  revoked,  as  prescribed  in  section  one  hundred  and  fifty-four 
of  this  act,  by  reason  of  the  want  of  power  in  the  surrogate's  court  to  issue  the  same, 
for  any  cause. 

DerlvmthMi. — Code  civ.  proo.,  1 2562,  without  change;  as  revised  by  L.  1914,  oh.  443  from  former  1 2593;  seotion 
new  as  originally  inserted  m  code  civ.  i»x)o. 

§  98.  When  surviving  or  remaining  representative  may  act;  wlien  successor 
must  be  appointed. 

Where  one  of  two  or  more  executors  or  administrators  dies,  or  where  letters  are  re- 
voked with  respect  to  one  of  them,  a  successor  to  the  |>erson  who  dies,  or  whose  letters 
are  revoked,  shall  not  be  appointed,  except  where  such  an  appointment  is  necessary  in 
order  to  comply  with  the  express  terms  of  a  will;  but  the  others  may  proceed  and  com- 
plete the  administration  of  the  estate  pursuant  to  the  letters,  and  may  continue  any 
action  or  special  proceeding  brought  by  or  against  all. 

Where  all  the  persons  to  whom  letters  have  been  issued  die,  or  where  the  letters  of 
all  have  been  revoked  by  a  decree  of  the  surrogate's  court,  that  court  has,  except  in  a 
case  where  it  is  otherwise  specially  prescribed  by  law,  the  same  power  to  appoint  a  suc- 
cessor to  the  person  or  persons  whose  powers  have  ceased,  as  if  the  letters  had  not  been 
issued.  The  successor  may  complete  the  execution  of.  the  trust  committed  to  his  pre- 
decessor; he  may  continue  in  his  own  name,  a  civil  action,  or  si>ecial  proceeding,  pend- 
ing in  favor  of  his  predecessor;  and  he  may  enforce  a  judgment,  order,  or  decree,  in  favor 
of  the  latter. 


DwIfBttoiC — Code  dv.  proo.,  1 2563,  without  change; 
as  revised  by  L.  1914,  ch.  443  from  former  ||  2605,  2692. 
1 2606.  originaUy  revised  from  R.  8..  pt.  2,  oh.  6.  tit.  2, 
140,  and  ch.  6.  tit.  3,  1 17;  L.  1865,  ch.  733, 1 1.  1 2692. 
origmaUy  revised  from  R.  S.,  pt.  2.  eh.  6,  tit.  2.  1 44; 
L.  1837,  oh.  460,  |  33,  in  part. 

Note  of  reftoon  of  1914.— Former  U  2692,  2606  com- 
bined, and  enlarged  to  oow  death,  which  was  omitted. 

AMwintmeni  of  saceessor.— Matter  of  McDonald, 


211  N.  Y.  272.  affg.  160  App.  Dir.  86, 145  N.  Y.  Supp.  267. 

Saccesson'  rights.— Power  v.  Speckman,  126  N.  Y. 
354. 

Power  to  eoinpel  eceoimting. — Haight  v.  Brisbin. 
100  N.  Y.  219;  Matter  of  Hood«  104  N.  Y.  108;  Dunne 
V.  American  Siirety  Co.,  43  Ajpp-  Div.  91,  59  N.  Y.  Supp. 
429;  Matter  of  lUchmond,  63  App.  Div.  488,  71  N.  Y. 
Supp.  796;  Matter  of  Storm,  84  App.  Div.  552,  S2  N.  Y. 
Supp.  731;  Breelin  v.  Smyth.  3  Dem.  251. 


§  94.  Persons  incompetent  to  receive  letters,  or  act  as  testamentary  trustee. 

No  person  is  competent  to  serve  as  an  executor,  administrator,  testamentary  trustee 
or  guardian,  who  is: 

1.  Under  the  age  of  twenty-one  years; 

2.  An  adjudged  incompetent; 
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3.  An  alien  not  an  inhabitant  of  this  state; 

4.  A  felon; 

5.  Incompetent  to  execute  the  duties  of  such  trust  by  reason  of  drunkenness,  dis- 
honesty, improvidence  or  want  of  understanding. 

Except  as  prescribed  in  section  ninety-seven,  an  executor,  testamentary  guardian  or 
testamentary  trustee,  who  is  not  by  law  required  to  give  a  bond,  shall  not  qualify  or 
serve  as  such  where,  after  objection  filed  and  proof  taken,  the  surrogate  finds  that: 

1.  His  circumstances  are  such  that  they  do  not  aflFord  adequate  security  to  the  creditors, 
or  persons  interested  in  the  estate  or  fund  for  the  due  administration  tiiereof . 

2.  He  is  not  a  resident  of  the  state  of  New  York. 

Darlmtton.— Code  oiv.  proc..  1 2664.  with<mt  ofaanee;  *<Tegtsiiienteiy   «nutoe.'*--liiittw    of   Yuill.    109 

aa  revised  by  L.  1914.  oh.  443  from  former  M  2612,  2661.  Mjjm.  465,  178  N.  Y.  8tt|>p.  871. 

f  2612.  Ba  added  by  L.  1803.  cfa.  686;  ori^iudly  revised  Oompetoner.— Matter  of  Leland.  219  N.  Y.  387;  Mat- 

from  R.  S.,  pt.  2,  ch.  6,  tit.  2,  H  3. 4;  L.  1867.  oh.  782.  |  5;  ter  of  Brimpi.  171  App  Div.  62,  156  N.  Y.  Supp.  047: 

L.  187.3.  ch.  70.    1 2661.  as  added  by  L.  1803.  ch.  686;  Matter  ofManlcy,  12  Misc.  472.  34  N.  Y.  Supp.  268; 

orkdnally  revised  from  R.  S..  pt.  2.  ch.  6.  tit.  2. 1 82.  Matter  of  Reiehert,  34  Miao.  288^  00  N.  Y.  Supp.  644; 

Note  of  nvlaen  of  If  14. — By  rewriting  we  have  Matter  of  Fercusoz 

separated  the  two  elassee — thoae  who  are  inoompetent  and  Matter  of  Greene.  4 

those  who  may  be  excluded.  of  Wilson.  02  Hun 

In  genenl.— Matter  of  McOwen.  114  Misc.  151.  185  Phyfe  (1021).  115  Misc.  600. 

N.  Y.  Supp.  007.  impiOTldeiice.— Matter  of  Brinckmann,  80  Misc.  41. 

Amaiameiit  of  lfl4   not  retroactive. — Matter   of  162  N.  Y.  Sopp.  642. 
Ripley,  101  Mise.  466,  167  N.  Y.  Supp.  162. 

§  96.  Surrogate  may  refuse  letters  under  certain  conditions. 

The  surrogate  may,  in  his  discretion,  refuse  to  grant  letters  to  any  person  unable  to 
read  and  write  the  English  language;  or  to  any  person  who  does  not  file  in  the  surrogate's 
office  an  instrument  acknowledged  or  proved,  and  duly  certified  designating  the  clerk  of 
the  surrogate's  court  and  his  successor  in  office,  on  whom  service  of  any  process  issuing 
from  the  surrogate's  court  may  be  made  in  like  manner  and  with  like  effect  as  if  it  were 
served  personally  upon  himself,  whenever  the  person  so  receiving  letters  can  not  be  found 
and  serv'ed  within  the  state  of  New  York,  after  due  diligence  used. 

Dertrmtlon.— Code  civ.  proc.,  f  2^5,  without  change.  Municipal  Gas  Ck>..  88  App.  Div.  251, 84  N.  Y.  Supp.  1063; 

Original  derivation  same  as  for  f  04.  ante.  Matter  of  Fenigan,  02  App  Div.  376.  87  N.  Y.  Supp.  16 

Note  of  reviMn  of  ltl4. — ^By  this  section  our  courts  Matter  of  Paolo,  36  Misc.  614, 78  N.  Y.  Supp.  1062. 

can  obtain  jurisdiction  of  the  person  of  the  representative  PoTerty. — Matter  of  Riede,  138  App.  Uhr.  83,  122 

who  leaves  the  state,  and  thereby  save  some  estates  which  N.  Y.  Supp.  600;  Matter  of  CbiMmocy,  101  Mim.  276,  166 

are  now  lost.  N.  Y.  Supp.  040. 

NonreiMonoe.— libbey  ▼.  Mason,  112  N.  Y.  626,  BBeeuteliideMed  totoitetrli.^Mattsr  of  Haag,  00 

revg.  42  Hun  470;  Matter  of  Ckunpbell,  102  N.  Y.  312,  Misc.  164,  165  N.  Y.  Supp.  401 
affg.  123  App.  Div.  212,  108  N.  Y.  Supp.  281;  Tanas  v. 

§  96.  Objections  to  grant  of  letters. 

Any  person  interested  in  the  estate  or  fund  may,  before  letters  testamentary,  of  ad- 
ministration or  of  guardianship  are  granted,  or  a  testamentary  guardian  or  trustee  is 
allowed  to  qualify  and  serve,  file  objections  showing  his  interest  in  the  estate  or  fund, 
and  setting  forth  specifically  one  or  more  legal  objections  to  granting  the  letters  to  one 
or  more  of  the  persons  about  to  receive  the  same,  or  to  allowing  a  testamentary  guardan 
or  trustee  to  qualify  and  serve.  Where  such  objections  are  filed,  the  surrogate  must 
stay  the  granting  of  letters  to  the  person  to  whom  objection  is  made,  or  refuse  to  allow  the 
testamentary  guardian  or  trustee  to  qualify  until  the  matter  is  disposed  of.  (Am.  by  L.  1922, 
ch.  653,  in  effect  April  13,  1922.)  ^ 

DarlTmtlon.~Gode  civ.  proc,  1 2566,  as  added  by  When  deeree  ef  ptototo  BOt  to  dlnet  Icttan  to 

L.  1014.  oh.  443,  without  change.  Issue.— Matter  of  Kennedy,  106  KGsc.  216. 

Note  of  revlsen  of  ltl4.^This  section  is  written  to 
make  general  provision  for  objections. 

§  97.  Bond;  when  required.  * 

In  either  of  the  following  cases,  a  person  named  as  executor  in  a  will,  or  a  testamentary 
guardian  or  trustee  who  is  not  required  by  the  will  to  give  a  bond,  may  entitle  himself 
to  letters  or  to  act  thereunder  by  giving  a  bond  as  prescribed  by  law,  although  an  objec- 
tion against  him  has  been  established  to  the  satisfaction  of  the  surrogate: 

1.  That  his  circumstances  are  such,  that  they  do  not  afford  adequate  security  to  the 
creditors,  or  persons  interested  in  the  estate  or  fund,  for  the  due  administration  of  the 
same. 

2.  That  he  is  not  a  resident  of  the  state;  and  he  is  a  citizen  of  the  United  States. 

Dcflfmtloii.— Code  civ.  proc..  1 2567,  without  chan^;  Note  of  revisers  of  Itli.— See  new  1 2630,  wliere  all 

as  revised  bv  L.  1014,  oh.  443  from  former  f  263S;  ongt-  ezeeuton  having  trust  duties  are  reqoirsd  to  give  boQd% 

nally  revised  from  R.  8.,  pt.  2,  ch.  6,  tit.  2,  1 6,  in  part;  so  this  section  now  iHI>plies  to  eanoutors  who  have  no  trust 

£71873.  eh.  657.  duties.    Hie  objections  are  set  forth  in  new  ||  2564,  2665. 
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By  ■tijldac  oat  tb«  iMt  moUfOM  tSi  iioiw«ddeat  mbmu-  laid  ▼.  GbwlMWorth,  1  Dem.  flOl;  Tot/Ovy  r.  GboyiMr  4 

ton  mutt  ffiT«  bondt.  Dam.40a;MMtvof8Mn,6I>«n«407;]iIaitmT.I>uke,5 

iu  gMOffAL^Ho'vey  ▼.  M'Laaa,  1  Dm.  996;  Motsan  Redf.  5d7;  Matter  of  Dezt«r  (1921),  116  Miae.  17.  189 

▼.  Mocimn.  3  Dam.  619.  N.  Y.  Supp.  366. 

Wfeeiibotti  MMlMd.— Paqpla  «z  nL   P^triok  ▼.        Fiyim  to  |*f«  bond  wlwB  dliwted  by  wiU fiuid- 


FitMnnld«  73  Am.  DiT.  389,  76  N.  Y.  Siqm.  865;  Matter     ford  ▼.  Bronx  Boro  Buildera,  lae.,  176  App.  Dir.  384, 161 
of  WfaduBuia,  80  App.  Dfv.  630,  80  N.  Y.  8unx  789;     N.  Y.  Snpp.  976b 
Mutt*  of  hnnry,  19  Miae.  83,  48  N.  Y.  Sopp.  fl^:  Bal- 

§  98.  Official  oaths  of  executors. 

The  official  oath  or  affirmation  of  an  executor,  administrator,  guardian,  or  testamentary 
trustee,  to  the  effect  that  he  will  well,  faithfully,  and  honestly  discharge  tiie  duties  of 
his  office,  describing  it,  must  be  filed  in  the  surrogate's  office,  before  letters  are  issued  to 
him,  or  be  is  permitted  to  act.  The  oath  may  be  taken  before  any  officer  who  is  au- 
thorized to  administer  oaths. 

Dttifttou.— Code  ehr.  proo..  f  2868,  without  diuige;        Note  of  Mflacn  of  1914.— It  is  not  thought  to  be  nec- 


aa  reriaed  by  L.  1014,  oh.  443  from  former  1 2594;  orU-     eaaary  to  have  an  oath  certified  by  a  certificate,  or  takeu 
nally  reviaed  from  R.  8.,  pt.  2,  ch.  6,  tit.  2,  ||  18,  41;     out  of  the  state  by  any  particular  officer. 
L.  1887,  ch.  460.  1 60. 

§  99.  Removal,  or  revocation  of  letters  for  disqualification  or  misconduct. 

In  either  of  the  following  cases,  a  creditor  or  person  interested  in  the  estate  of  a  de- 
cedent, or  a  ward  or  friend  of  a  ward,  or  a  person  beneficially  interested  in  the  execution 
of  a  trust,  or  any  surety  on  a  bond  of  a  person  to  whom  letters  have  been  granted  or  of 
a  trustee  may  present  to  the  surrogate's  court  having  jurisdiction  a  petition,  pra3ring  for 
a  decree  revoking  those  letters,  or  removing  such  trustee,  and  that  the  respondent  may 
be  cited  to  show  cause  why  a  decree  should  not  be  made  accordingly: 

1.  Where  the  respondent  was,  when  appointed  or  when  letters  were  issued  to  him, 
or  has  since  become  incompetent,  or  disqualified  by  law  to  act  as  such,  and  the  grounds 
ci  the  objection  did  not  exist,  or  the  objection  was  not  taken  by  the  petitioner,  or  a 
person  whom  he  represents,  before  the  letters  were  granted  or  the  appointment  made. 

2.  Where,  by  reason  of  his  having  wasted  or  improperly  applied  the  money  or  other 
assets  in  his  hands,  or  invested  money  in  securities  unauthorized  by  law,  or  otherwise 
improvidently  managed  or  injured  the  property  committed  to  his  charge;  or  by  reason 
of  other  misconduct  in  the  execution  of  his  office,  or  dishonesty,  drunkenness,  improvi- 
dence, or  want  of  understanding;  he  is  unfit  for  the  due  execution  of  his  office. 

3.  Where  he  has  wilfully  refused,  or,  without  good  cause,  neglected,  to  obey  any  law- 
ful direction-  of  the  surrogate  contained  in  a  decree  or  order,  or  any  provision  of  law 
relating  to  the  discharge  of  his  duty. 

4.  Where  the  grant  of  his  letters,  or  his  appointment  was  obtained  by  a  false  suggestion 
of  a  material  fact. 

5.  Where  by  the  terms  of  a  will,  deed  or  order  his  office  was  to  cease  upon  a  contin- 
gency which  has  happened. 

6.  In  the  case  of  an  executor,  who  has  not  been  required  to  give  a  bond,  where  his 
circumstances  are  such  that  they  do  not  afford  adequate  security  to  the  creditors  or 
persons  interested  for  the  due  administration  of  the  estate;  or  where  he  has  removed 
or  is  about  to  remove  from  the  state. 

I  7.  In  case  of  a  guardian  where  he  has  removed  or  is  about  to  remove  from  the  state, 
or  where  the  interest  of  the  infant  will  be  promoted  by  the  appointment  of  another  per- 
son as  guardian. 

8.  In  the  case  of  a  temporary  administrator,  appointed  upon  the  estate  of  an  absentee, 
where  it  is  shown  that  the  absentee  has  returned;  or  that  he  is  living,  and  capable  of 
returning  and  resuming  the  management  of  his  affairs;  or  that  an  executor,  or  adminis- 
trator-in-^hief  has  been  appointed  upon  his  estate;  or  that  a  committee  of  his  property 
has  been  appointed  by  a  competent  court  of  the  state. 

Dctfratioii. — Code  dv.  proc.,  1 2569.  without  change;  Who  nuiy  main  appHeolloD;  person  Interested.— 

aa  revised  l^  L.  1914.  eh.  443  from  former  If  2685,  28l7.  Hartnett  v.  Wandell.  60  N.  Y.  346;  Matter  of  Giotto,  105 

2832.    f  2685,  orii^nally  reviaed  from  R.  8..  pt.  2.  ch.  6.  App.  Div.  143,  93  N.  Y.  Supp.  973;  Sutherland  v.  St. 

tit.  2,  f  18;  L.  1837,  oh.  460,  f  34.    1 2817,  oricinally  re-  Lawrenoe  Co.,  42  Miao.  38,  85  N.  Y.  Supp.  696;  Matter 

▼iaed  from  L.  1871.  ch.  482.     1 28^,  originally  reviaed  of  McMuUen,  85  Miae.  661.  148  N.  Y.  Supp.  1092;  Matter 

from  R.  S..  pt  2,  di.  8»  tH.  3,  f  14;  L.  1837.  ch.  460,  ||  34.  of  Wheeler.  46  Hun  64;  In  re  Peaalee'a  Will.  73  Hun  113, 25 

86.  N.  Y.  Supp.  940;  Matter  of  Stem,  9  N.  Y.  Supp.  445;  In  re 

Note  of  reviMn  of  1M4.~-The  plan  ia  to  make  theae  Maok'a  Eatate.  164  N.  Y.  Supp.  590;  SUpka  v.  Hoffman.  1 

general  aeetiona  on  revocation  of  lettera  include  guardiana  Dem.   63;   Drexel  v.  Bemey,  1  Dem.    163;  Haaaey    v. 

and   truateea.   and  ao  eliminate  the  aeparate  aeetiona  Keller,  1  Dem.  577;  Woodruff  v.  Woodruff.  3  Dem.  505; 

praotically  repeating  the  aame  proviaiona.  Stanley  v.  Stanley.  4  Dem.  416;  Matter  of   Brewster.  5 

Stetatenr  anttierlly  miut  ntat  for  rerocotlon  of  Dem.  259:  Matter  of  Petrie.  5  Dem.  352;  Quin  v.  Hill, 

letters.— Matter  of  McDonald.  211  N.  Y.  272,  affg.  160  6  Dem.  39;  Newhouae  v.  Gale,  1  Redf.  217;  Foedick  v. 

App.  Dir.  86  DelafieU,  2  Redf.  392. 


if  100,  101 


SURROGATE'S  CX)URT  ACT 


art.  6 


Be?oldn|;  letten  of  one  admlnlslmtor  as  tormln- 
attng  rlshto  of  other.— Matter  of  MoDoottld,  211  N.  Y. 
272,  Bffg.  160  App.  Div.  86.  145  N.  Y.  Supp.  267;  Matter 
of  SUllo,  82  Miao.  135.  143  N.  Y.  Supp.  775. 

Fonnal  revoeAtton  of  temponury  letten  not  neeee- 
Mfy  when  permanent  letters  issned. — ^Matter  of  Neil, 
184  App.  IMv.  507. 

Revocation  of  letters  of  one  administrator  not 
ground  for  removing  eo-admlnistrator. — Matter  of 
McDonald,  211  N.  Y.  272.  afifg.  160  App.  Div.  86.  145 
N.  Y.  Supp.  267. 

Praetiee,  neeessltF  of  taking  evidenoe. — Matter  of 
McDonald.  160  App.  Div.  §67145  N.  Y.  Supp.  267.  affd.. 
211  N.  Y.  272. 

Diseretlon. — Matter  of  Engel,  155  App.  Div. 

467.  140  N.  Y.  Supp.  286. 

— VMct  that  executor   can  do   no   harm  as 

defense  to  removal.— Matter  of  Engel,  83  Miso.  675, 146 
N.  Y.  Sun>.  793. 

When  executor  disqualified.— Harrison  v.  Clark,  87 
N.  Y.  672;  Matter  of  Gerlach,  20  Miso.  90.  60  N.  Y.  Supp. 
574;  Matter  of  Tyers,  41  Miao.  378,  84  N.  Y.  Supp.  934; 
Matter  of  Campbell.  56  Misc.  229.  107  N.  Y.  Supp.  501. 
revd.,  123  App.  Div.  212,  108  N.  Y.  Supp.  281;  Matter  of 
Pulitser,  89  R&o.  657,  153  N.  Y.  Supp.  1100. 

ndlure  to  nav  attorney's  fees. — ^In  re  Nooton's 
Estate,  162  N.  YTSupp.  215. 

Wasting  or  Impropeiljr  applying  assets. — Matter 
of  Doachw.  165  App.  Div.  193.  151  N.  Y.  Supp.  76. 

Ftallnre  to  collect  second  mortgage.— Matter 

of  Greifenstein,  86  Miao.  173. 149  N.  Y.  Supp.  136. 

MIsconduci— Haight  v.  Brasbin.  100  N.  Y.  220: 
lichtenberg  v.  Heidtfelder,  103  N.  Y.  302;  Matter  of 
Monroe,  142  N.  Y.  484;  Matter  of  Havemeyer,  3  App.  Div. 
519, 38  N.  Y.  Supp.  292;  Matter  of  Jacob,  5  App.  Dtv.508, 
38  N.  Y.  Supp.  1083;  Matter  of  Waterman.  112  App.  Div. 
313.  98  N.  Y.  Supp.  583;  Matter  of  Gleaaon,  17  Miao.  510, 
41  N.  Y.  Supp.  418;  Matter  of  Wheaton,  37  Miao.  184.  74 
N.  Y.  Supp.  038;  Matter  of  Treadwell,  37  Miao.  584,  75 
N.  Y.  Supp.  1058,  revd.  on  other  grounda,  77  App.  Div. 
155, 79  nT  Y.  Supp.  83;  Matter  of  Heyen,  40  Miac.  511.  82 
N.  Y.  Supp.  701;  Matter  of  Sterling.  68  Miao.  3, 124  N.  Y. 
Supp.  804;  Matter  of  Drummond,  100  Miao.  78. 165  N.  Y. 
Supp.  78;  Matter  of  Moulton,  10  N.  Y.  Supp.  717;  Wiloox 
V.  Quinby,  20  N.  Y.  Supp.  5;  Matter  of  Hutchinson.  10 
St.  Bcp.  10;  Eatote  of  Stanton,  2  N.  Y.  Supp.  342,  18 
St.  Rep,  807;  Hood  v.  Hood,2  Dem.  583;  Fleet  v.  Simona, 
8  Denu  542. 

Improvidence.— MoMahon  v.  Harriaon,  6  N.  Y.  443; 
Emerson  v.  Bowera.  14  N.  Y.  449;  Matter  of  Hood,  98 
N.  Y.  373;  a.  c  104  N.  Y.  103;  Cogvihall  v.  Green,  9  Hun 
471;  Matter  of  Cady.  36  Hun  122,  a£fd.,  103  N.  Y.  678; 
Matter  of  Place,  4  St.  Rep.  433;  Haaaey  v.  Keller,  1  Dem. 
577;  Eatote  of  Petrie,  5  Dem.  352. 

Wllftal  reftisal  to  obey  surrogate. — Matter  of  Arken- 
burgh.  No.  2,  11  App.  Div.  193.  42  N.  Y.  Supp.  965; 
Matter  of  Pye,  18  App.  Div.  309,  45  N.  Y.  Supp.  836; 
Matter  of  HOI,  166  App  Div.  303. 151  N.  Y.  Supp.  791. 

fUse  suggestion.- Kerr  v.  Kerr,  41  N.  Y.  272;  Matter 
of  Rathyen,  115  App.  Div.  644,  101  N.  Y.  Supp.  289; 
Matter  of  Eckel.  177  App.  Div.  272. 164  N.  Y.  Supp.  200; 


Matter  of  Campbell,  66  Miso.  220.  107  N.  Y.  Supp.  591, 
revd.  on  other  grounds,  123  App.  Div.  212,  106  N.  T. 
Supp.  281;  Matter  of  Kutter,  79  Misc.  74.  139  N.  Y. 
Supp.  603;  Matter  of  Morria,  02  Miao.  630.  157  N.  Y. 
Supp.  472;  Matter  of  Wallaoe.  94  Misc.  558.  150  N.  Y. 
Supp.  733;  Matter  of  West,  40  Hun  201,  afifd..  Ill  N.  Y. 
687;  In  re  Quialan's  Estate,  158  N.  Y.  Supp.  310;  Prootor 
V.  Wanamaker,  1  Barb.  Cn.  802;  Com  r.  Com,  4  Dam. 
394;  Stonley  v.  Stonley,  4  Dem.  416;  Oram  v.  Oram,  3 
Redf.  300;  Matter  of  Shonts,  101  App.  Div.  427;  181  N. 
Y.  Supp.  553;  Matter  of  j  Seymour,  107  Bfiso.  330,  177 
N.  Y.  Supp.  702;  Matter  of  Wright,  110  Miso.  480,  180 
N.  Y.  Supp.  635. 

Inadequate  security.— Matter  of  O'Brien,  145  N.  Y. 
370;  Matter  of  Chaunoey,  101  Miso.  275. 166  N.  Y.  Supp. 
040:  Matter  of  Sterling,  1  St.  Rep.  130;  Matter  of  Hart,  0 
St.  Rep.  535;  Matter  at  Whitehead,  3  Dem.  227rAdams  ▼. 
Van  Vleok,  4  Dem.  348;  Postley  v.  Cheyne,  4  £>em.  482; 
Freeman  v.  Kellogg,  4  Redf.  218. 

Removal  from  state.— Matter  of  MoKnight,  80  App. 
Div.  284.  80  N.  Y.  Supp.  251;  Estoto  of  Starling,  1  St. 
R^.  130. 

When  executor  not  removed.— Matter  of  Engel.  74 
Miac.  308.  133  N.  Y.  Supp.  1105. 

Application  by  coun^  treasurer  for  revocation  of 
letters  to  counsel.— Matter  of  Baldasarro,  02  Miso.  627, 
156  N.  Y.  Supp.  175 

Revocation  of  aneUlary  letters. — Matter  of  Coanell, 
02  Miao.  324,  155  N.  Y.  Supp.  307. 

Temp<M«ry  administrators. — ^Matter  of  Shonta 
(1020),  101  App.  Div.  427,  181  N.  Y.  Sapp.  558;  s.  o. 
100  MiM.  276.  178  N.  Y.  Supp.  762;  Matter  of  Eiaaer.  & 
Dem.  383. 

Testamentary  trustees;  removal  In  geDcral. — 
Pyle  V.  Pyle.  137  App.  Div.  568,  122  N.  Y.  Supp.  266; 
Matter  of  Boyle.  166  App.  Div.  504. 151  N.  Y.  Supp.  1022; 
Mackay  v.  Fullerton,  4  Dem.  153;  Lane  v.  Lewis.  4  Dem. 
468. 

Grounds  for  removaL— Ormiston  v.  Olooti,  84 

N.  Y.  330;  Haight  v.  Briabin,  100  N.  Y.  210;  Matter  of 
MoGillivray.  138  N.  Y.  308;  Matter  of  Havemeyer,  3 
App.  Div.  510.  38  N.  Y.  Supp.  292;  Beggi  v.  MeCraa,  62 
App.  Div.  39,  70  N.  Y.  Supp.  864;  BCatter  of  Wheaton,  37 
Aiiso.  184,  74  N.  Y.  Supp.  938;  Matter  of  Cady.  36  Hon 
122,  affd.,  103  N.  Y  678;  Morgan  ▼.  Morgan.  3  Dem.  612; 
Adams  v.  Van  deck,  4  Dem.  343. 

General  guardian;  proceedings  for  removal. — 
Phillipe  V.  Liebmann,  10  App.  Div.  128,  41  N.  Y.  Supp. 
1020;  Matter  of  TwicheU,  117  App.  Div.  801,  102  N.  Y. 
Supp.  163;  Griffin  v.  Saarsfield.  2lL>em.  4;  Matter  of  Wat- 
son, 2  Dem.  642;  Mackey  v.  Fullerton,  4  Dem.  153. 

Cause  for  removaL — Matter  of  MeConnoa,  60 

Miao.  22, 112  N.  Y.  Supp.  590;  Matter  of  Pearae,  77  Miso. 
415, 137  N.  Y.  Supp.  755;  Matter  of  Plumb,  4  N.  Y.  Supp 
135,  21  St.  Rep.  107;  Ledwith  v.  Union  Truat  Co  ,  2  Dem. 
439;  Boiling  V.  Coughlin,  5  Redf.  116. 

Decree  for  removal  on  ei  parte  application. — 
Matter  of  Engelbredit,  15  App.  Dfv.  541,  44  N.  Y.  Supp. 
551. 

Review  of  proceedings.— Matter  of  Dittrich,  120 
App.  Div.  504,  105  N.  Y.  Supp.  303. 


§  100.  Petition;  citation  tiiereupon;  suspension. 

A  petition  presented  as  prescribed  in  the  last  section,  must  set  forth  the  facts  showing 
that  the  case  is  one  of  those  therein  specified,  and  unless  the  surrogate  declines  to  enter- 
tain the  proceeding,  a  citation  must  be  issued  according  to  the  prayer  thereof. 

If  such  citation  be  issued  the  surrogate  may,  in  his  discretion,  make  an  order  suspend- 
ing the  respondent  wholly  or  partly  from  the  exercise  of  his  powers  and  authority  during 
the  pendency  of  the  special  proceeding.  A  certified  copy  of  an  order  so  made  must 
accompany  the  citation,  and  be  served  therewith;  but,  from  the  time  when  it  is  made, 
the  order  is  binding  upon  the  respondent  and  upon  all  other  persons,  without  service 
thereof,  subject  to  the  exceptions  and  limitations  prescribed  in  sections  eighty-five  and 
eighty-six  of  this  act,  with  respect  to  a  decree  revoking  letters. 


Dcrlvatton. — Code  civ.  proc.,  f  2570,  without  change; 
as  revised  by  L.  1914,  ch.  443  from  former  §§  2686,  2833, 
2834.    §  2686,  new  as  originally  inserted  in  code  civ.  proo., 

12833;  orifpnany  revised  from  R.  S..  pt.  2,  ch.  8,  tit.  3, 
§  14.  15.  §  2834,  originally  revised  from  L.  1837,  ch.  460, 
61. 

Note  of  revlaorB  or  ltl4.— See  Matter  of  Owsley,  153 
App.  Div.  00. 

Petition,  gnffldency. — Matter  of  Gustow.  220  N.  Y. 
373;  Matter  of  Burr,  118  App.  Div.  482.  104  N.  Y.  Supp. 
29:  Matter  of  Patterson,  79  Hun  371,  29  N.  Y.  Supp.  451, 


affd.,  146  N.  Y.  327;  Atkinson  v.  Striker,  2  Dem.  961; 
Grubb  V.  Hamilton.  2  Dem.  414. 

Information  and    betfef. — Matter    of    Mo- 

MuUen.  85  Misc.  661,  148  N.  Y.  Supp.  1092. 

Proof  required.— Matter  of  Monroe,  142  N.  Y.  484; 
Matter  of  Owsley,  153  App.  Div.  90, 137  N.  Y.  Supp.  1040; 
Moorhouse  v.  Hutchinson,  2  Dem.  429. 

Service  of  citation.— Harrison  v.  Clark,  87  N.  Y.  572. 

Procedure. — Matter  of  Dittrioh,  120  App.  Div.  504, 
105  N.  Y.  Supp.  303. 


§  101.  Hearing;  decree;  testamentary  trusts  not  affected. 

I'Pon   the    return    of    a    citation,    issued    as    prescribed    in    the   last    section,    the 
surrogate  may  make  a  decree  revoking  the  letters  issued  to,  or  removing,  the  respond- 

7M 
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§f  102-104 


ent,  or  may,  in  his  discretion,  dismiss  the  proceedings  upon  such  terms  as  justice 
requires. 

Where  an  executor  or  an  administrator  is  also  a  testamentary  trustee,  a  decree  revok- 
ing his  letters  does  not  affect  his  power  or  authority  as  testamentary  trustee,  except  in 
the  case  specially  prescribed  for  that  purpose,  in  section  one  hundred  and  seventy  of 
this  act. 

Dcrfratloii.— Coda  dv.  proc,  1 2571,  without  ohanfe;  Bv  adding  f  9688  here  we  eliminate  that  aeotion. 

aa  revised  by  L.  1914,  oh.  443  from  former  |f  2687,  2688,  Disiiiltial  ef  pffOMedlngB.— Sedwith  v.  Union  Trua  t 

2833.    f  2687,  originally  revised  from  R.  8.,  pt.  2.  oh.  6,  Co.,  2  Dem.  439. 

tit.  2,  If  20.  21.    §2688,  new  aeorisinally  inaerted  in  oode  DlMTOllon  of  tarrog»(e  prior  to  amendment  of 

dv.  proo.  I  2833,  ocismally  revised  from  R.  8.,   pt.  2,  lfl4.— Matter  of  Bn«^.  155  App.  Div.  467,  140  N.  Y. 

■    "             "  Supp.  286;  Matter  oTWeBt.  40  Hun  291,  affd..  Ill  N.  Y. 


oh.  8,  tit.  3,  if  14, 15. 

Nolo  of  reflflcn  of  Itli.— Bv  consolidating  1 2833 
with  tiiia  aeotion  we  eliminate  that  aeotion.  Aa  now 
amended  the  surrogate  may  uae  hia  diaoretion  aa  to  revok- 
ing letters.     Often  partiea  may  have  the  right  to  have 


68f  :  Matter  of  Keins.  88  Hun  298.  34  N.  Y.  Supp.  389; 
Fleet  V.  Sinmiona,  3  Dem.  542;  Matter  of  Pietrie,  5  Dem. 
352. 
Tempomy  absenee  from  stele. — ^Matter  of  Mo- 


letters  revoked,  but,  for  instance,  if  a  non-readent  has  not     Knight,  80  App.  Div.  284,  80  N.  Y.  Supp.  251;  Matter  of 
been  dted  on  administration,  it  might  not  be  for  the     Magoun,  41  Miao.  352,  84  N.  Y. 


interest  of  the  estate  to  revoke  them.    Under  the  general 
power  given,  the  surrogate  may  require  a  bood. 


940. 
Seewlty  giTen.— Matter  of  O'Brien,  145  N.  Y.  379. 
nndlngs.— Matter  of  Monroe,  142  N.  Y.  484. 


§  102.  Application  by  executor  for  permission  to  resign. 

An  executor,  administrator,  guardian  or  testamentary  trustee  may,  at  any  time, 
present  to  the  surrogate's  court  a  petition,  praying  that  his  account  may  be  judicially 
settled;  that  a  decree  may  thereupon  be  made,  revoking  his  letters  or  permitting  him  to 
resign,  and  discharging  him  accordingly;  and  that  the  same  |>ersons  may  be  cited  to 
show  cause  why  such  a  decree  should  not  be  made  who  must  be  cited  upon  a  petition 
for  a  judicial  settlement  of  his  account.  The  petition  must  set  forth  the  facts  upon  which 
the  application  is  founded;  and  it  must,  in  all  other  respects,  conform  to  a  petition  pray- 
ing for  a  judicial  settlement  of  his  account.  The  surrogate  may,  in  his  discretion,  enter- 
tain or  decline  to  entertain  the  application. 


Dctfratton, — Code  dv.  proo.,  f  2572.  without  change; 
as  revised  by  L.  1914,  oh.  443  from  former  |f  2689,  2814. 
2835,  2859.  |2689,  originally  revised  from  L.  1870, 
oh.  850,  f  3,  in  part.  1 2814,  new  aa  originally  inaerted  in 
oode  dv.  proo.  f  2835,  originally  reviaed  from  L.  1837, 
oh.  460.  1151.  52,  in  part.  |2859,  new  aa  originally 
inaerted  in  oode  dv.  proo. 

Noie  of  reflscfg  of  1914. — Made  general  and  thua 
^lfanl«>^'«jf  former  ||  2835,  2814. 

In  genctmL — Matter  ^  Saures,  3  Dem.  164;  Bedcer  v. 
Lawson,  4  Dem.  341;  Tilden  v.  FIske.  4  Dem.  357. 

Who  nuiF  apply.— Matter  of  Curtiss,  15  Miso.  545,  37 


N.  Y.  Supp.  586,  affd.,  9  App.  Div.  285,  37  N.  Y.  Supp 
586;  Bible  Sodety  v.  Oakley.  4  Dem.  45a 

Tmstee.  restcnation  off  trust. — Matter  of  Olmstead, 
24  App.  Div.  190.  49  N.  Y.  Supp.  104. 

Groands  of  restgnailon. — Baier  v.  Baier,  4 

Dem.  162. 


Beftasal  to  aeeept  trust.— Matter  of  Kellogg. 
214  N.  Y.  460. 
Bight  of  reslgnlnff  trustee  to  eommlsslons.— 

Matter  of  Williamabuiih  Trugt  Co..  72  Misc.  592.  131 
N.  Y.  Supp.  989. 


§  103.  Proceedings  thereupon. 

If  the  surrogate  entertains  an  application,  made  as  prescribed  in  the  last  section,  the 
proceedings  thereupon  must  be  the  same  as  upon  a  |>etition  for  a  judicial  settlement  of 
the  petitioner's  account;  except  that  the  surrogate  must  first  determine  whether  sufficient 
reasons  exist  for  granting  the  prayer  of  the  petition.  Upon  his  fully  accounting,  and 
paying  over  all  money  which  is  found  to  be  due  from  him,  and  delivering  over  all  books, 
papers,  and  other  property  in  his  hands,  either  into  the  surrogate's  court,  or  in  such  a 
manner  as  the  surrogate  directs,  a  decree  may  be  made,  revoking  the  |>etitioner's  letters, 
or  removing  him,  and  discharging  him  accordingly. 


Dnliatlon. — Code  dv.  proo.,  fi  2573.  without  change;     deemed  umieoeaaary. 

I,  oh.  443  from  former  ||  2690.  2838.     iau  or  trustee. 


The  aectioD  now  applies  to  a  guard- 
as  revised  by  L.  1914,  oh.  i43  from  former  ||  2690.  2838.     iau  or  trustee. 

1 2690,  origioatty  revised  from  L.  1870.  oh.  359.  f  3.  in  part.         In  general.— Kelly  v.  West.  80  N.  Y.  139;  Baier  v. 
1 2886,  original^  revised  from  L.  1837.  oh.  460,  f  fi  52-55,     Baier,  4  Dem.  162;  Tilden  v.  FSake.  4  Dem.  857. 
and  part  oi  fi  50.  Contents  of  decree. — Matter  of  Hayes.  172  App.  Div. 

note  of  retlscrsXof  lfl4.— The  omitted  words  are     680.  158  N.  Y  Supp.  527. 

§  104.  In  what  cases  letters  may  be  revoked  or  trustee  removed  without  a  cita- 
tion. 

In  either  of  the  following  cases,  the  surrogate  may  make  a  decree  revoking  letters 
testamentary,  of  administration  or  of  guardianship,  issued  from  his  court,  or  removing 
a  testamentary  trustee,  without  a  petition  or  the  issuing  of  a  citation: 

1.  Where  the  executor,  administrator,  guardian  or  trustee  is  not  a  resident  of  the 
state,  or  is  absent  therefrom,  and  upon  being  duly  cited  to  account,  neglects  to  appear 
upon  the  return  of  the  citation,  without  showing  a  satisfactory  excuse  therefor,  and  the 
surrogate  has  not  sufficient  reason  to  believe  that  such  an  excuse  can  be  made. 

2.  Where  a  citation  or  order  issued  to  such  a  person,  in  a  case  prescribed  by  law 
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ofumot  be  peraonally  served  upon  him,  by  reason  of  his  having  absconded  or  concealed 
himself. 

3.  Where,  by  reason  of  his  default  in  returning  an  inventory,  or  his  neglect  or  refusal 
to  obey  an  order,  such  a  peraon  haa  remaned,  for  thirty  days,  committed  to  JEol. 

4.  Where  by  the  judgment  of  another  court  of  competent  jurisdiction  the  will  voder 
vhich  letters  have  been  issued  ia  declared  to  be  invalid. 

5.  Where  an  eicecutor  or  administrator  has  fuled  to  give  the  bond  required  to  sell 
real  estate,  or  to  give  a  new  Ixind,  or  a  new  surety  when  required  to  do  ao  by  an  order 
or  decree  of  the  surrogate's  court. 

6.  Where  such  person  has  been  convicted  of  a  felony. 

7.  Where  such  eicecutor,  administrator,  guardian  or  trustee  mingles  the  funds  of  such 
estate  with  his  own  or  deposits  the  same  with  any  person,  association  or  corporation 
authoriied  to  do  business  under  the  banking  law,  in  an  account  other  tiuta  as  such  exec- 
utor, administrator,  guardian  or  trustee. 

Dnintloa.— Coda   dv.   proa.,    |  SfiTl,    u    ua.    by  lAms  '»  not  wtlllad  to  IsUv*.  irtuu  ha  bM  nliMqueiitly 

L.  ISie,  ch    SS8,  without  oliun;  nviBd   by   L.  ISM,  bcoi  ooDTtnted  Um  Mtam  riufuld  b«  teTokcd.    Tt*  dbw 

eh.  *a  frofB  ronsar  H2«n.  Sefll.     1  3efll,  orl«lull)>  matter  xkU  CMM  proridid  for  in  dUw  ■eodoM  bm.  di 

maed  from  R  8.,  pt.  %  ah.  S,  tU.  3. 1 19;  L.  1S«,  c£.  288  Inahidad  bars.    MkIs  to  liuAvla  ■tufdHM  and  toiHt«a 
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ARTICLE  7 
Bonds  and  Undertakings;  Sureties 

Seetioo  106.  Approval  and  noordiag  of  bonds  and  undertakings. 

106.  Dfipasitofseoaritiestoredueoponal^of  bond. 

107.  Wben  new- bond  or  new  suretios  may  be  required. 
106.  How  prinfaiwU  may  be  requiied  to  giTe  a  new  bond. 
100.  Release  of  sunaty. 

110.  (Repealed.] 

111.  Frincipal  may  substitute  new  bond  or  surety  after  iudieial  settlement. 

112.  Sureties  liable  for  money  received  in  another  capacity. 

113.  Wh«k  bond  may  be  proseottted. 

114.  Successor  may  prosecute  official  bond. 

115.  Aetion  on  official  bond,  when  no  suooeisor  appointed. 

116.  Diaoh«rge  of  bond  or  undertaking  given  on  appeal,  or  for  the  performance  of  an  act. 

1 17.  Applicatioa  of  this  Mticle  to  executors  heretofore  ^^Mnnted. 

§106.  Approval  and  recording  of  bonds  and  undertakings. 

Except  as  o^erwise  provided  in  this  act,  the  provisions  of  law  rotating  to  bonds  and 
undertakings  in  a  civil  action  in  the  suprome  court  shaU  apply  to  bonds  or  undertakings 
in  the  surrog^'s  court.  All  bonds  and  undertakings  to  be  filed  in  the  sunogate's  court 
must  be  approved  by  the  suirogate  or  acting  surrogate,  except  that  in  counties  contain- 
ing a  city  of  the  first  or  second  class  or  a  part  of  such  city,  the  surrogate  or  surrogates 
may,  in  writing,  designate  a  clerk  in  the  office  to  approve  all  or  any  class  of  bonds  or 
undertakings,  and  when  approved  such  bonds  and  undertakings  must  be  recorded.  The 
approval  must  be  indorsed  on  the  bond  or  undertaking. 

DctfratlaD. — Code  dv.  proo.,  1 2875,  as  added  by  of  theapproval  on  bonds  bv  the  surrogate  is  a  great  labor 
L.  1014,  ch.  448,  without  ehaage  of  subBtaaoe.  and  eould  as  well  be  done  by  a  olerk. 

Note  of  nviMn  of  lfl4. — In  large  counties  the  signing         Recording  is  required  by  ooun^  law,  1 247. 

§  106.  Deposit  of  securities  to  reduce  penalty  of  bond. 

In  a  case  where  a  bond,  or  new  sureties  on  a  bond,  may  be  required  by  a  surrogate 
from  an  executor,  administrator,  guardian,  or  testamentary  trustee,  if  the  value  of  the 
estate  or  fund  is  so  great  that  the  surrogate  deems  it  inexpedient  to  require  security  in 
the  full  amount  prescribed  by  law,  he  may  direct  that  any  securities  for  the  payment 
of  money,  belonging  to  the  estate  or  fund,  be  delivered  to  the  county  treasurer,  or 
chamberlain,  or  be  deposited  subject  to  the  order  of  the  executor,  administrator,  guardian 
or  testamentary  trustee,  countersigned  by  the  surrogate,  with  a  trust  company,  bank 
or  safe  deposit  company.  After  such  a  deposit  has  been  made,  the  surrogate  may  fix 
the  amount  of  the  bond  with  respect  to  the  value  of  the  remainder  only  of  the  estate 
or  fund.  A  security  thus  deposited  shall  not  be  withdrawn  from  the  custody  of  the 
depository,  and  no  person  other  than  the  county  treasurer,  chamberlain  or  the  proper 
officer  of  the  depository,  shall  receive  or  collect  any  of  the  principal  or  interest  secured 
thereby,  without  the  special  order  of  the  surrogate.  Such  an  order  can  be  made  in  favor 
of  such  executor,  administrator,  guardian  or  testamentary  trustee,  only  where  an  addi- 
tional bond  has  been  given  by  him,  or  upon  proof  that  the  estate  or  fund  has  been  so 
reduced,  by  payments  or  otherwise,  that  the  penalty  of  the  bond  originally  given  will 
be  sufficient  in  amount  to  satisfy  the  provisions  of  law  relating  to  the  penalty  thereof, 
if  the  security  so  withdrawn  is  also  reckoned  in  the  estate  or  fund. 

Derlvatton.— Code  dv.  proc.,  1 2676,  without  change;  Supp.  877;  Matter  of  Lubin,  109  Misc.  474.  178  N.  Y. 

M  reriaed  by  L.  1914,  oh.  443  from  former  4  2d96,  as  am.  Supp.  777. 

by  L.  1885,  ch.  516;  section  new  as  originally  inserted  in  Pnrpofle  of  aeetlon. — Matter  of-Butman,  130  App. 

eode  dr.  proe.  Div.  156,  114  N.  Y.  Supp.  533. 

Hole  of  Mflacn  of  ]M4.---€akanged  to  apply  generally  Commlaaloiis  to  depoaltoffy.— Matter  of  Butman, 

and  to  indttde  the  chamberlain  in  large  dtaes.  130  App.  Div.  156, 114  N.  Y.  Supp.  533. 

IB  fciMnl.— Wright  V.  Hfl^rden,  31  Miso.  116,  63  Actton  acalnst  depoBltonr.— Ditmas  v.  MoKane,  92 

N.  Y.  Supp.  796;  Matter  of  Butts,  109  Misc.  348, 179  N.  Y.  App.  Div.  344,  86  N.  Y.  Supp.  108. 

§  107.  When  new  bond  or  new  sureties  may  be  required. 

Any  person  interested  in  an  estate  or  fund,  may  present  to  the  surrogate's  court  a 
petition,  setting  forth  that  a  surety  on  a  bond,  taken  as  prescribed  in  this  act,  is  insuf- 
ficient, or  has  removed,  or  is  about  to  remove,  from  the  state,  or  is  dead,  or  that  the 
bond  is  inadequate  in  amount;  and  praying  that  the  principal  in  the  bond  may  be  re- 
quired to  give  a  new  bond,  in  a  larger  penalty,  or  new  or  additional  sureties,  as  the  case 
requires;  or  in  default  thereof,  that  he  may  be  removed  from  his  office,  and  that  letters 
issued^to  him  may  be  revoked.     Where  the  bond  so  taken  is  that  of  a  guardian,  the 
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petition  may  also  be  presented  by  any  relative  of  the  infant.  When  the  bond  is  that 
of  an  executor,  or  administrator,  the  petition  may  also  be  presented  by  any  creditor  of 
the  decedent.  If  it  appears  to  the  surrogate  that  there  is  reason  to  believe  that  the 
allegations  of  the  petition  are  true,  a  citation  shall  issuQ  to  the  principal  on  the  bond 
to  show  cause  why  the  prayer  of  the  petition  should  not  be  granted. 

DerlvrntloD.— Code  oiv.  proo.^    1 2577,    Ba    am.    by  AppUcstton. — ^Matter  of  Qouzidry,  57  App.  Dit.  233, 

L.  1915,  oh.  622.  without  change;  revised  by  L.  1914«  68  N.  Y.  Supp.  155;  Wrii^t  r.  Hayden.  81  Mim.  116.  63 

oh.  443  from  former  1 2597;  origizkaUy  reviaed  from  L.  1837,  N.  Y.  Supp.  796;  Biok  v.  Murphy,  2  Dem.  261. 

eh. 460, 11 25, 26. asam. by L.  1862, oh. 229, and f  35.  Deftih  of  soreiF  not  a  *4emofal  riom  stoto."— 

Note  of  revlmn  of  ltl4. — ^The  langtiagB  in  the  first  Stevens  v.  Stevens,  2  Dem.  469. 
line,  "estate  or  fund,"  makes  this  section  apply  in  case  of  a 
bond  of  a  trustee. 

§  108.  How  principal  may  be  required  to  give  a  new  bond. 

Upon  the  return  of  a  citation,  issued  as  prescribed  in  the  last  section,  the  surrogate 
must  hear  the  allegations  and  proofs  of  the  parties;  and  if  the  allegations,  or  any  of 
them,  are  found  to  be  valid,  he  must  make  an  order,  requiring  the  principal  on  the  bond 
to  give  new  or  additional  sureties,  or  a  new  bond  in  a  larger  penalty,  as  the  case  requires, 
within  such  reasonable  time,  not  exceeding  twenty  day^,  as  the  surrogate  fixes;  and  direct- 
ing that,  in  default  thereof,  he  be  removed  or  his  letters  be  revoked. 

]>arl?ftlloa.~Gode  dv.  proc.,  1 2578,  without  change;  am.  by  L.  1866.  ch.  229.  1 2699.  origina  ly  revised  from 
as  revised  bv  L.  1914,  eh.  443  from  former  |f  2598,  2599.     L.  1837,  ch.  460.  f  28. 

1 2598.  originaUy  revised  from  L.  1847.  oh.  460.  |  37,  as        Note  of  feflflcn  of  ltl4.— It  is  oonsidered  that  five 

days  is  too  short  a  time. 

§  109.  Release  of  surety. 

1.  The  surety  or  sureties,  or  the  representatives  of  any  surety  or  sureties,  upon  the  bond 
heretofore  or  hereafter  executed,  or  any  trustee,  guardian,  executor,  administrator  or  other 
fiduciary,  taken  as  prescribed  in  this  act,  shall  be  entitled  as  a  matter  of  right  to  be,  and 
shall  be,  discharged  from  liability  as  hereinafter  provided,  and  to  that  end,  on  notice  to  the 
principal  named  in  such  bond,  may  apply  to  the  court  that  accepted  such  bond,  praying  to 
be  relieved  from  liability  as  such  surety  or  sureties,  for  the  act  or  omission  of  such  principal, 
occurring  after  the  date  of  such  order  relieving  such  surety  or  sureties,  and  that  such  prin- 
cipal be  required  to  give  new  surety  and  to  account,  whereupon  a  citation  shall  be  issued 
citing  such  principal  to  attend  upon  such  apphcation.  Pending  the  hearing  of  such  applica- 
tion, the  court  may  restrain  such  principal  from  acting  except  to  preserve  the  trust  estate, 
imtil  further  ordered. 

2.  Upon  the  hearing  of  such  application,  if  the  principal  does  not  file  a  new  bond  in  the 
usual  form  to  the  satisfaction  of  the  court,  the  court  must  make  an  order  requiring  the  prin- 
cipal to  file  a  new  bond  within  such  reasonable  time,  not  exceeding  five  days,  as  the  court 
in  such  order  may  fix.  If  such  new  bond  shall  be  filed  upon  such  hearing  or  within  the  time 
fixed  by  such  order,  the  court  must  thereupon  make  a  decree  or  order  requiring  the  principal 
to  account  for  all  his  acts  and  proceedings  to  and  including  the  date  of  such  order,  and  to 
file  such  account  within  a  time  fixed,  not  exceeding  twenty  days,  and  releasing  the  surety  or 
sureties  making  such  application  from  liability  upon  the  bond  for  any  act  or  default  of  the 
principal,  subsequent  to  the  date  of  such  decree  or  order.  If  the  principal  fail  so  to  file  such 
new  bond  within  the  time  specified,  a  decree  or  order  must  be  made  revoking  the  appoint- 
ment of  such  principal  or  removing  him  and  requiring  him  to  so  account  and  file  such  account 
within  twenty  days. 

3.  If  the  principal  fail  to  file  his  account  as  in  this  section  provided,  such  surety  or  sureties, 
or  the  representatives  thereof,  may  make  and  file  such  account  with  like  force  and  effect  as 
though  made  and  filed  by  such  principal,  and  upon  the  settlement  thereof  credit  shall  be 
given  for  all  commissions,  costs,  disbursements,  and  allowances  to  which  the  principal  would 
be  entitled  were  he  accounting,  and  allowance  shall  be  made  to  such  surety  or  sureties  or 
representative  for  the  expense  incurred  in  so  filing  such  account  and  procuring  the  settlement 
thereof. 

4.  After  filing  the  account  as  required  or  permitted  in  this  section,  the  court,  upon  the 
petition  of  the  principal  or  surety  or  sureties  or  the  representatives  of  any  such  surety  or 
sureties,  must  issue  a  citation  addressed  to  all  persons  interested  in  the  estate  or  trust  funds, 
to  show  cause  at  a  time  and  place  therein  specified,  why  such  account  should  not  be  judicially 
settled;  and  upon  the  trust  fund  or  estate  being  found  intact  or  made  good  and  paid  over  or 
properly  secured,  the  surety  or  sureties  shall  be  discharged  from  any  and  all  further  liability, 
and  the  court  shall  settle,  determine,  and  enforce  the  rights  and  liabihties  of  all  parties  to 
the  proceedings.   Upon  demand  made  in  writing  by  the  principal,  such  surety  or  sureties,  or 
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the  repres^ntativeB  thereof ,  shall  return  any  compensation  that  has  been  paid  for  the  un- 
expired term  of  such  suretyship.  (Former  §  109  repealed  and  new  §  109  added  by  L.*1922, 
ch.  584,  in  effect  April  11, 1922.) 

Ajmlteatioii.— Blatter  of  McConmelc,  25  Miaa  136,  M  In  ■m«nL~8t«v«D8  v.  Stefraaa.  3  R«lf.  507;  Lewis  v. 

N.  YT  8un>.  926;  Matter  of  Sogaazd.  39  Miao.  519.  80  Wataon.  6  Redf.  43;  Matter  of  Butta,  109  Miao.  348,  179 

N.  Y.  Supp.  379;  Shook  v.  Goddard.  2  Dem.  201;  Biok  v.  N.  Y.  Supp.  877. 

Murphy.  2  Dem.  251 ;  Matter  of  Butta.  109  Miao.  348, 179  Pwnl^  for  failure  to  fumiah  new  auretiaa.-~Matter  of 

N.  Y\Suqn>. 877,  MoCormiok,  25  Miao.  136,  64  N.  Y.  Supp.  026. 

§  110.  Release  of  old  sureties  on  the  giving  of  new. 

(Repealed  by  L.  1922,  ch.  584,  in  effect  April  11,  1922.) 

§  111.  Principal  may  substitute  new  bond  or  surety  after  judicial  settlement. 

Whenever  there  is  pending  m  surrogate's  court  a  proceeding  for  the  intermediate 
judicial  settlement  of  the  account  of  an  executor,  administrator,  guardian  or  testamentary 
trustee  who  has  been  required  to  file  an  official  bond,  such  principal  may  ask  in  such 
proceeding,  upon  good  cause  shown,  for  leave  to  file  a  new  bond  or  a  new  surety.  If 
the  surrogate  grants  such  application  he  shall  thereupon  fix  the  penalty  of  the  new  bond, 
or  the  amount  hi  which  the  new  surety  must  justify,  and  upon  the  filing  and  approval 
of  such  new  bond,  or  of  the  imdertaking  of  the  new  surety,  the  surrogate  may  provide 
in  the  decree  of  judicial  settlement  that  the  former  bond  or  surety  be  discharged  from 
and  after  the  date  of  such  decree  from  all  liability,  except  upon  appeal  therefrom,  as 
to  all  matters  embraced  in  said  account  and  decree. 

IKhIiaUod. — Code  dv.  proo.,  \  2581,  witiiout  change,     that  the  ^rinoipal  may  do  ao.   TfaJa  ohance  will  alao  enable 
Note  of  reftocn  of  1H4. — ^While  there  ia  now  a  provi-     the  prinoijpal  to  reduce  the  penalty  in  aome  eaaea. 
aion  that  the  auxety  may  aak  for  a  new  bond  there  ia  none      Acoountinc  omi  be  had  at  any  time  after  one  year,  or 

expiration  of  notice  to  ereditora.    New  §  2729. 

§  112.  Sureties  liable  for  money  received  in  another  capacity. 

A  person  to  whom  letters  are  issued  is  liable  for  money  or  other  personal  property  of 
the  estate  which  was  in  his  hands,  or  under  his  control,  when  his  letters  were  issued,  in 
whatever  capacity  it  was  received  by  him,  or  came  under  his  control.  Where  it  was 
received  by  him,  or  came  under  his  control,  by  virtue  of  letters  previously  issued  to  him 
in  the  same  or  another  capacity,  an  action  to  recover  the  money,  or  damages  for  failure 
to  deliver  the  property,  may  be  maintained  upon  both  official  bonds;  but,  as  between 
the  sureties  upon  the  official  bond  given  upon  the  issue  of  the  prior  letters,  and  those 
upon  the  official  bond  given  upon  the  issue  of  the  subsequent  letters,  the  latter  are 
liable  over  to  the  former. 

Dctfratloa.— Code  civ.  proc.,  i  2582,  without  change;  a£Fd..  154  N.  Y.  765;  Betta  v.  Avery,  46  App.  Div.  342,  61 

aa  reviaed  by  L.  1914,  oh.  443  from  former  |  2596;  aection  N.  V.  Supp.  525;  Matter  of  Fardette.  86  App.  Div.  50.  83 

new  aa  origiiiaUy  inaerted  in  oode  civ.  proc.  N.  Y.  Supp.  521 ;  Rouae  v.  Payne,  120  App.  Div.  667,  105 

UabUltjr  of  sureties.— Nana  v.  Oakley,  120  N.  Y.  84;  N.  Y.  Supp.  549;  Matter  of  Maybee.  40  Muc.  518, 82  N  Y . 

Matter  of  Noll,  10  App.  Div.  356,  41  N.  Y.  Supp.  765,  Supp.  809. 

§  113.  When  bond  may  be  prosecuted. 

Where  an  execution,  issped  upon  a  surrogate's  decree,  against  the  property  of  an  exec- 
utor, administrator,  testamentary  trustee,  or  guardian,  has  been  returned  wholly  or 
partly  unsatisfied,  an  action  to  recover  the  sum  remaining  uncollected  may  be  maintained 
upon  his  official  bond  by  and  in  the  name  of  the  person  in  whose  favor  the  decree  was 
made.  If  the  principal  debtor  is  a  resident  of  the  state,  the  execution  must  have  been 
issued  to  the  county  where  he  resides. 

Dcrlvrntion.— Code  civ.  proc.,-|  2583.  without  change;  DeCault  of  principal. — Haight  v.  Briabin,  100  N.  Y. 

aa  reviaed  by  L.  1914,  ch.  443  from  former  f  2607;  origi-  219;  Power  v.  $;>eokman,  126  N.  Y.  354;  Kee«kn  v.  Smith, 

nally  reviaed  from  L.  1836,  ch.  460,  ft  65.  60  App.  Div.  168,  70  N.  Y.  Supp.  260,  affd.,  72  N.  Y. 

AettoB  on  bond.— Sp^b  v.  McCoun,  110  N.  Y.  605;  624. 

Nana  v.  Oakley.  122  N.  Y.  631;  Hood  v.  Hayward,  124  Guardian  and  ward.— Van  Zandt  v.  Grant,  175  N.  Y. 

N.  Y.  1;  Matter  of  Fahy.  30  Miao.  377,  63  N.  Y.  Supp.  150;  Martin  v.  Hann,  32  App.  Div.  602,  53  N.  Y.  Supp. 

1031 :  Bambeiser  v.  American  Surety  Co.,  48  Miac.  221,  96  186:  Allen  v.  Kelly,  55  App.  Div.  454, 67  N.  Y.  Supp.  97. 

N.Y.  Supp.  665;  Boyle  V.St.  John,  28  Hun  454;  Altmanv.  Trustee.— Yatea  v.  Thomaa.  35  Misc.  552,  71  N.  Y. 

Hofeller,  83  Hun  46.  31  N.  Y.  Supp.  881,  revd.,  152  N.  Y.  Supp.  1113. 
498;  Soofield  v.  Adnance,  1  Dem.  196. 

§  114.  Successor  may  prosecute  official  bond. 

Where  a  successor  of  an  executor,  administrator,  guardian  or  testamentary  trustee  has 
been  appointed,  he  may  maintain  an  action  upon  his  predecessor's  official  bond,  in  which 
he  may  recover  any  money,  or  the  full  value  of  any  other  property,  received  by  the 
principal  in  the  bond,  and  not  duly  administered  by  him;  and  to  the  full  extent  of  any 
injury,  sustained  by  the  estate  of  the  decedent,  infant  or  beneficiary  as  the  case  may  be, 
by  any  act  or  omission  of  the  principal. 

7t5 


J§  115-117  SURROGATE'S  COURT  ACT  art  7 

The  money  recovered  in  suoh  an  action  shall  be  part  of  the  estate  or  fund  in  the 
hands  of  the  successor  and  must  be  distributed  or  otherwise  disposed  of  aoeordin^; 
except  that  a  recovery  for  an  act  or  omission,  respecting  a  right  of  action,  or  other 
property,  appropriated  by  law  lor  the  benefit  of  the  husband,  wife,  family,  or  nert  of 
kin  of  a  decedent,  or  disposed  of  by  a  will  for  the  benefit  of  any  person  is  for  the  b^ii^t 
of  the  person  or  persons  so  ^ititled  thweto. 

A  decree  against  such  decedent's  executor,  or  administrator,  rendered  upon  an  account- 
ing under  section  two  hundred  and  fifty-seven  of  this  act,  has  the  same  effect  as  if  an 
execution  issued  upon  a  surrogate's  decree  against  the  property  of  decedent  had  been 
returned  unsatisfied  during  decedent's  life  time. 

D«lTmtloii.~Gode  «▼.  proo.,  1 2684,  without  change;  modfc.  48  Hiin  830,  1  N.  Y.  Supp.  560:  FMriMMr  ▼. 

M  leviaed  by  L.  1014,  oh.  443  from  former  SI  2606,  2608.  Amenoao  Surety  Co.,  66  Miao.  6,  122  N.  Y.  Sqpp.  442; 

L9606,  u  am.  by  L.  1884,  eh.  39d;  L.  1£&1,  oh.  175;  Soofield  ▼.  Adrianoe,  1  Dem.  106. 

.  1807.  eh.  248;  L.  1001.  oh.  400;   L.    1002,   eh.   340.  DeTeiueofsiirettes.— Potter  r.  Ocden.  136  N.  Y.  384; 

1 2608,  originaUy  revised  from  R.  S.,  pt  2,  oh.  6,  tit.  3,  Dumie  ▼.  American  Surety  Ca,  43  App..l>iv.  01,  50  N.  Y. 

(n  Supp.  420;  Yates  ▼.  Thomas,  35  Miss.  552.  71  N.  Y.  Supp. 

Lea¥e  of  fliirrog»«e.— Hood  v.  H«yward,  124  N.  Y.  1,  1113. 

§  116.  Action  on  official  bond  when  no  successor  appointed. 

.  Where  an  executor,  administrator,  guardian  or  testamentary  trustee  has  been  removed, 
or  his  letters  have  been  revoked,  and  no  successor  is  appointed,  any  person  aggrieved 
may,  upon  obtaining  an  order  from  the  surrogate  granting  him  leave  so  to  do,  maintain 
an  action  upon  the  official  bond  of  the  person  so  removed  or  whose  letters  have  been  re- 
voked in  behalf  of  Ifimself  and  all  others  interested;  in  which  the  plaintiff  may  recover 
any  money,  or  the  full  value  of  any  other  property,  received  by  the  principal  on  the 
bond,  and  not  duly  administered  by  him,  and  to  the  full  extent  of  any  injury  sustained 
by  the  estate  of  the  decedent,  infant  or  beneficiary  by  any  act  or  omission  of  the  prin- 
cipal. The  money  recovered  in  such  an  action  must  be  paid,  by  the  sheriff  or  other 
officer  who  collects  it,  into  the  surrogate's  court  to  be  paid  to  a  successor  when  appointed 
and  distributed  to  the  persons  entitled  thereto. 


ApnUoittoo.— Dumie  ▼.   American  Surety  Co..   43      N.  Y.  Supp.  680,  affd.,  144  N.  Y.  707. 
App.  Div.  01.  50  N.  Y.  Supp.  420:  BresUn  v.  Smith,  3 
""261. 


§  116.  Discharge  of  bond  or  undertaking  given  on  appeal,  or  for  the  perfor- 
mance of  an  act. 

Any  party  to  a  bond  or  undertaking  given  upon  appeal,  or  to  insure  the  performance 
of  an  act  by  himself  or  another,  as  to  which  no  accounting  is  required  by  law  for  its 
discharge,  may  apply  to  the  surrogate's  court,  upon  notice  to  all  parties  interested  in 
the  subject-matter,  or  in  the  proceeding  in  which  the  bond  or  undertaking  was  given, 
for  the  discharge  of  the  obligation  or  liability,  in  whole  or  in  part.  The  court  may  there- 
upon by  order  certify  that  the  whole  obligation  or  liability  on  the  bond  or  undertaking 
is  discharged,  or  may  direct  that  such  obligation  or  liability  be  discharged  in  such  amount 
as  may  be  just,  and  that  the  bond  or  undertaking  shall  thereafter  have  the  same  force 
and  effect  as  if  given  in  terms  for  ihe  remaining  obligation  or  liability. 

Darlfmtfon. — Code  dv.  proe..  §  2686.  without  ohange.     no  provision  for  diasharging  an  appeal  bond,  or  one  siren 
Note  of  revUen  of  ltl4. — ^There  has  heretofOTe  been     for  the  performance  of  a  definite  act. 

§  117.  Application  of  this  article  to  executors  heretofore  appointed. 

The  provisions  of  this  article   apply  to  an  executor,    administrator,   or  guardian,  to 
whom  letters  have  been  issued,  and  to  a  testamentary  trustee  whose  trust  has  been  created 
before  this  act  takes  effect;  except  that  it  does  not  affect,  in  any  manner,  the  liabUit, 
of  the  sureties  on  a  bond  executed  before  this  act  takes  effect. 

]>eriTatloii.^Code  civ.  jproc..  §  2587.  without  change;  ae  revised  by  L.  1014,  oh.  443  from  former  1 2610;  aeetioB 
new  as  originally  inserted  in  code  civ.  proc. 
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art  8  GRANT  OF    ADMINISTRATION;  ADMINISTRATORS  §  118 


ARTICLE  8 
Grant  of  Administration ;  Administrators 

Section  118.  Who  «ntltled  to  letters  of  adminiBtntioik. 
119.  Am>Kostioa  for  letters. 
1201  CStation;  prooeediz^s  upon  return  thereof. 
121.  Administrator's  bond. 
122.  Liisited  letters  may  be  issued;  bond. 
188.  County  tmsurer appointed  administrator  to  qualify  and  have  fee«i. 

124.  PubKc  adminUrtrator  of  Kings  county. 

125.  PubBc  administrator  of  Erie  county. 

126.  When  and  how  temporary  administrators  may  be  appoini-ed. 

127.  General  powers  of  temporary  administrator. 

128.  Powor  as  to  requiring  creditoTs  to  present  claims. 

129.  Power  as  to  paying  debts. 

130.  Power  as  to  real  property. 

131.  Special  powers  of  temporary  administrator  of  absentee;  may  provide  for  family. 

132.  Notices  required  by  this  article;  how  given. 

133.  Letters  of  administration  with  will  annexed;  when  and  to  whom  granted, 

134.  Renuildatlon  or  exclusion  of  persons  havins  prior  right. 

136.  How  eteeutor  or  administrator  with  the  wifl  annexed  qualifies. 
136.  Appointment  of  administrator  de  bonis  non. 

§  118.  Who  entitled  to  letters  of  administration.   Sjul  %f^  if  ff>2> 

Administration  in  case  of  intestacy  must  be  granted  to  the  persons  entitled  to  take 
or  Aare  in  the  personal  property,  who  are  competent  and  will  accept  the  same,  in  the 
following  order: 

1.  To  the  surviving  husband  or  wife, 

2.  To  the  children. 

3.  To  the  grandchildren. 

4.  To  the  father. 

5.  To  the  mother. 

6.  To  the  brothers. 

7.  To  the  sisters. 

8.  To  any  other  next  of  kin  entitled  to  share  in  the  distribution  of  the  estate,  prefer- 
ence being  given  to  the  person  entitled  to  take  the  largest  share  in  the  estate,  except 
as  hereinafter  provided. 

If  a  person  entitled  to  take  all  the  personal  estate  is  an  infant,  or  an  incompetent, 
or  has  died,  his  guardian,  committee  or  legal  representative,  as  the  case  may  be,  shall 
have  a  prior  right  to  letters  in  his  place  and  stead. 

If  all  the  persons  entitled  to  take  the  personal  estate  are  infants,  or  adjudged  incom- 
petents, or,  if  no  adult  or  competent  person  entitled  to  take  or  share  in  the  estate  will 
accept  the  same,  letters  may  be  granted  to  the  general  guardian  of  an  infant  or  to  the 
committee  of  an  incompetent,  in  the  place  of  such  infant  or  incompetent. 

If  no  person  entitled  to  take  or  share  in  the  estate  will  accept  the  same  or  an  appoint- 
ment is  not  made  by  consent  as  hereinafter  provided,  then  adnodnistration  shall  be  granted 
as  follows: 

a.  To  the  public  administrator. 

b.  To  the  county  treasurer  of  the  county,  or  to  the  petitioner,  in  the  discretion  of  the 
surrogate 

c.  To  any  other  person  or  persons. 

If  several  persons  have  an  equal  right  to  administration,  they  must  be  preferred  in 
the  following  order:  First,  men  tor  women;  second,  relatives  of  the  whole  blood  to  those 
of  the  half  blood;  third,  unmarried  women  to  married.  If  there  are  several  persons 
equally  entitled  to  administration,  the  surrogate  may  grant  letters  to  one  or  more  of 
such  persons.  Administration  may  be  granted  to  one  or  more  competent  persons,  jointly 
with  a  person  entitled  upon  the  application  of  a  person  entitled  to  take  or  share  in  the 
personal  property,  or  to  a  competent  person  or  persons  not  entitled,  upon  the  consent 
of  all  of  the  persons  entitled  to  take  or  share  in  the  estate  who  are  within  this  state 
Rtnd  competent,  which  consent  must  be  in  writing,  and  filed  in  the  office  of  the  surrogate, 
''or  the  purposes  of  this  section  a  trust  company  or  other  corporation  authorized  to 
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§§119,120  SURROGATE'S  COURT  ACT  art.  8^ 

act  as  administrator  shall  be  included  in  the  word  ''person/'    (Am.  by  L.  1921,  ch.  201, 
in  effect  Oct.  1,  1921.) 

DwiTmtloii.— Code    dv.    proc.,   f  2588,    aa    am.  by  312;  Matter  of  Briackmann,  89  Miac.  41, 152  N.  Y.  Sopp. 

L.  1920,  cb.  220,  without  chuige;  aa  revised  by  L.  1914,  542. 

oh.  443  from  former  12660,  aa  added  by  L.  1893,  oh.  FMOf  of  priority.— Matter  of  Greoo.  90  Miac.  241, 154 

686  and  am.  by  L.  1894,  eh.  503;  L.  1897,  oh.  177;  L.  N.  Y.  Supp.  306. 

1900,  eh.  65;  L.  1913,  oh.  403;  origiiiaUy  reviaed  from  Whcte  BUiTonte  hu  two  rifal  potltloiis  before 

R.  S..  pt.  2.  oh.  6,  tat.  2,  ff  27-29,  33,  34;  L.  1867,  oh.  him.— Matter  oTDurban,  175  App.  Dit.  688,  160  N.  Y. 

782,  i  6.  SuDp.  945. 

Note  of  rerisen  of  ltl4.— ^Thia  now  gives  preference  renona   entitled    to   administer,    In   genctmL — 

to   public  administrator    over    oreditora.     Subd.   c  aa  Matter  of  Moran^  5  Miac.  176,  25  N.  Y.  Supp.  702;  Matter 

amended  amply  provides  for  every  other  interested  person,  of  Hudson,  27  Misc  539,  75  N.  Y.  Supp.  1053;  Matter  of 

inoludinc  undertaker,  creditor  and  one  interested  in  action  Lowenstein,  29  Misc.  722,  62  N.  Y.  Supp.  819;  Matter  of 

about  to  be  brought.     Former  subd.  9  transferred  to  Seymour,  33  Misc.  271.  68  N.  Y.  Supp.  638;  Bfatter  of 

f  2643,  adm.  e.  t.  a.  (new  1 2603).  Paolo,  36  Misc.  514,  73  N.  Y.  Supp.  1062:  Matter  of  Haw- 

The  general  intention  of  the  changes  is  togive  only  ley,  37  Misc.  667,  76  N.  Y.  Supp.  461;  Matter  of  Barr,  38 

persons  interested  the  right  to  administer.     Tne  clause  Misc.  355,  77  N.  Y.  Supp.  935;  MAttat  of  Elder,  87  Misc. 

after  subd.  8  gives  the  nght  to  the  representative  of  a  79, 160  N.  Y.  Supp.  114;  Matter  of  Dreaeel,  102  Miao.  648, 

person  who  takes  the  whole  estate.  170  N.  Y.  Supp.  151;  Matter  of  Wilson,  92  Hon  318,  36 

The  second  sentence  after  subd.  8  is  intended  to  give  a  N.  Y.  Supp.  882;  Tymon  v.  Oomwell,  2  Dem.  650. 

guardian  or  committee  the  right  to  letters  where  there  is  no  Men  piefeired. — ^Matter  of  McOwen,  114  Misc  151. 

adult  or  competent  person  entitled  to  them,  or  ndio  will  185  N.  Y.  Supp.  907. 

ac^t,  but  otherwise  not.  Cooalns. — Matter  of  Ttktor,  81  Misc.  83,  141 

Tne  new  matter  (in  the  last  paragraph)  is  intended  to  N.  Y.  Bupp.  927. 

allow  competent  and  resident  parties  who  take,  to  consent         Widow. — Matter  ci  Judaon,  92  Misc  136,  156 

to  have  an  outsider  appointed.  N.  Y.  Supp.  270;  Matter  of  Maguire,  107  Miac  122,  175 

The  amendment  of  1921  made  to  conform  to  code  dv.  N.  Y.  Supp.  728;  Matter  of  Billet,  187  App.  Div.  309.  175 

proc.  f  2588.  as  am.  by  L.  1920,  ch.  220.  N.  Y.  Supp.  482;  Matter  of  Shouts,  191  App.  Div.  427, 181 

Gonstmctlon  and  effect. — Matter  of  Moehring,  24  N.  Y.  Supp.  553. 

Misc.  418,  53  N.  Y.  Supp.  730;  Matter  of  Haug,  29  Misc.        Competent  person  not  entitled;  eonaent  of 

36,  60  N.  Y.  Supp.  382;  Matter  of  Ogden,  41  Misc  158, 75  person  entitled.— Matter  of  Murphy.  87  Wm.  564, 151 

N.  Y.  Supp.  932;  Matter  of  Goggin,  43  Misc  233,  88  N.  Y.  N.  Y.  Supp.  475. 

Supp.  557 ;  Matter  of  Ireland,  47  Misc.  545,  95  N.  Y.  Supp.         Kislit  of  creditor.— Matter  of  Mord,  103  Misc 

1079;  Matter  of  Maccaffil,  57  Misc.  264,  107  N.  Y.  Supp.  555,  171  N.  Y.  Supp.  759. 

1115.  Ckmnty  treosurer. — Matter  of  Anderton,  112 

**atlier  neit  of  Idn.**— Matter  of  Briasco.  69  Misc  Misc.  686,  184  N.  Y.  Supp.  277. 

278,  126  N.  Y.  Supp.  1001.  Aliens.— Matter  of  Lo«;iorato,  34  Misc.  31,  69  N.  Y. 

Guardian  of  sole   next  of  kin.— Matter  of  Mc-  Supp.  507*.  In  re  Pulver's  Estate,  149  N.  Y.  Supp.  599. 

Guire  (1921),  115  Misc.  84,  189  N.  Y.  Supp.  62.  Eesldent  brother  wlMMe  fetherls  nonresl- 

AppNcatlon  to  Bronx  county. — Matter  of  Kroog,  84  dent  aUen. — Matter  of  Kroog,  84  Miac  676,  147  N.  Y. 

Misc.  676,  147  N.  Y.  Supp.  887.  Supp.  887. 

Priority  In  right  to  letters. — Matter  of  Campbell,  123  Competent    person    may    be   Joined.— Steele    v. 

App.  Div.  212,  108  N.  Y.  Supp.  281,  affd.,  192  N.  Y.  Leopold;  135  Aj^.  Div.  247, 120  N.  Y.  Supp.  660. 

§  119.  Application  for  letters. 

A  creditor,  or  person  interested  in  the  estate  of  an  intestate,  or  interested  in  an  action 
brought  or  about  to  be  brought  in  which  the  intestate,  if  li\dng,  would  be  a  proper  party, 
may  present  to  the  surrogate's  court  having  jurisdiction,  a  petition,  praying  for  a  decree 
awarding  letters  of  administration,  either  to  him,  or  to  another  person.  A  citation  shall 
not  be  issued,  and  a  decree  shall  not  be  mad^  where  a  citation  is  not  necessary,  until 
the  petitioner  shows  to  the  satisfaction  of  the  surrogate,  the  existence  of  all  the  jurisdic- 
tional facts,  and  particularly  that  the  decedent  left  no  will. 

Derivation. — Code  dv.  proc.,  $  2589,  wiUiout  change;  inserted  in  the  code  dv.  proo.,  and  the  latter  orisinally 

aa  reviaed  by  L.  1914,  di.  443  from  former  f  2662,  as  am.  revised  from  R.  S.,  pt.  2,  ob.  6,  tit.  2, 1 26. 

by  L.  1803,  ch.  686;  L.  1909,  ch.  184;  oonaolidated  from  Proof  of  absonee  for  Ofer  seven  years. — Matter  of 

former  H2660,  2661,  the  former  new  when  originally  Jones,  70  Misc.  154,  128  N.  Y.  Supp.  477. 

§  120.  Citation;  proceedings  upon  return  thereof. 

Every  person,  being  a  resident  of  the  state  and  competent,  who  has  a  right  to  adminis- 
tration prior  or  equal  to  that  of  the  petitioner  and  who  has  not  renounced,  must  be 
cited  upon  a  petition  for  letters  of  administration;  and  where  the  petitioner  is  not  en- 
titled to  share  in  the  distribution  of  the  estate  there  must  also  be  cit^  all  resident  infants 
and  adjudged  incompetents  who  are  so  entitled.  The  surrogate  may,  in  his  discretion, 
issue  a  citation  to  non-residents,  or-  those  who  have  renounced,  or  to  any  or  all  other 
persons  interested  in  the  estate.  Where  it  is  not  necessary  to  cite  any  person,  a  decree, 
granting  letters  may  be  made  on  presentation  of  the  petition.  Any  person  who  has  a 
right  to  administration,  prior  or  equal  to  that  of  the  petitioner,  may  renounce  his  right 
by  a  written  instrument,  acknowledged,  or  proved,  and  duly  certified  which  must  be 
filed  in  the  surrogate's  office;  except  that  a  public  administrator  or  county  treasurer  may 
not  renounce  his  right  and  may  only  be  excused  from  acting  as  such  upon,  his  motion 
duly  made  and  upon  an  order  made  and  entered  thereupon  by  the  surrogate. 

Derlrmtion.— Code. civ.  proc.,  |  2590.  without  change;  FaUnre  to  glYe  proper  notiee.— Matter  of  Curaer,  89 

as  revised  by  L.  1914,  ch.  443  from  former  |  2663,  as  am.  N.  Y.  401;  Matter  of  Campbell,  192  N.  Y.  312,  affg.  128, 

by  L.  1893.  ch.  686;  L.  1911,  ch.  431;  oonaolidated  from  App.  Div.  212, 108  N.  Y.  Supp.  281;  Matter  of  Richardaon. 

former  §S  2662-2666.    §  2662,  new  as  originally  inserted  in  8  Misc.  140,  29  N.  Y.  Supp.  1079;  Matter  of  Lowenstein, 

code  civ.  proc.    I  2663.  originally  reviaed  from  R.  S.,  pt.  2,  29  Misc.  722,  62  N.  Y.  Supp.  819;  Matter  of  Brinokmann, 

eh.  6,  tit.  2,  §  37.    1 2664,  ori^nally  revised  from  R.  S.,  89  Misc.  41,  152  N.  Y.  Supp.  542;  Matter  of  Brewster,  5 

pt.  2,  ch.  6,  tit.  2,  f  35.  in  part,    fi  2665.  new  as  originally  Dem.  259. 

inaerted  in  code  dv.  proc.    $  2666,  originally  revised  from  BennncUtlon. — ^Matter    of    Wilson,    92    Hun    318t 

L.  1878,  cb.  298.  &  2.  36    N.    Y.    Supp.    882;    Casey   v.    Gardiner.    4   Bradf. 

When  not  necessary  to  cite  anyone. — Matter  of  13. 
Rows  (1921),  197  App.  Div.  449,  189  N.  Y.  Supp.  396. 
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art.  8  GRANT  OF  ADMINISTRATION;  ADMINISTRATORS  §§  121,  122 

Nottoe  of  appllc»<lon  by  pnbUe  admlnlstntor.—        Oowiftf  treMOicr.— Mattwr  of  Anderton,  112  Miae. 
Matter  of  Davenport,  142  App.  Div.  41.  126  N.  Y.  Supp.     680,  184  N.  Y.  Supp.  277. 
693. 

§  121.  Administrator's  bond. 

Before  letters  are  issued  to  an  administrator  he  must  file  his  official  oath,  and  execute 
to  the  people  of  the  state,  and  file  with  the  surrogate,  the  joint  and  several  bond  of 
himself  and  two  or  more  sureties,  in  a  penalty  fixed  by  the  surrogate,  not  less  than  the 
value  of  the  personal  property  of  which  the  decedent  died  possessed  and  of  the  probable 
amount  to  be  recovered  by  reason  of  any  right  of  action,  granted  to  an  executor  or 
administrator,  by  special  provision  of  law,  or  by  reason  of  a  cause  of  action  which  existed 
in  behalf  of  the  decedent;  except  that  where  the  person  or  persons  about  to  be  appointed 
is  or  are  entitled  to  the  whole  estate,  the  surrogate  may  dis|>ense  with  a  bond  or  fix 
the  penalty  at  such  sum  as  will  adequately  protect  the  rights  of  all  creditors.  The  sum 
to  be  fixed  as  the  amount  of  the  penalty  miist  be  ascertained  by  the  surrogate,  by  the 
examination  on  oath  of  the  applicant  or  any  other  person,  or  otherwise,  as  the  surrogate 
thinks  proper.  The  bond  must  be  conditioned  that  the  administrator  will  faithfully 
discharge  the  trust  reposed  in  him  as  such  and  obey  all  lawful  decrees  and  orders  of  the 
surrogate's  court  touching  the  administration  of  the  estate  committed  to  him. 

In  cases  where  the  husband  or  wife  and  all  the  next  of  kin  of  the  decedent  or  all  the 
persons  entitled  to  share  in  the  estate  consent,  the  |>enalty  of  the  bond  need  not  exceed 
double  the  amount  of  the  claims  of  the  creditors,  against  the  estate,  presented  to  the 
surrogate,  pursuant  to  a  notice  to  be  published  once  a  week  for  four  weeks  in  such  news- 
paper or  newspapers  as  the  surrogate  shall  direct,  reciting  an  intention  to  apply  for 
letters  under  this  provision,  and  notifying  creditors  to  present  their  claims  to  the  surro- 
gate's court  on  or  before  a  day  to  be  fixed  in  such  noticCj  which  shall  be  at  least  thirty 
days  after  the  first  publication  thereof;  but  no  bond  so  given  shall  be  for  less  than  five 
thousand  dollars;  and  such  bond  may  be  increased  by  order  of  the  surrogate  for  cause 
shown.  Pending  such  application,  no  temporary  administrator  shall  be  appointed, 
except  on  petition  of  such  next  of  kin. 

DerlvAtfon.— Oxie  «▼.  proc..  1 2501,  without  change;        Amoaat  of  bond*— Matter  of  Qoundry,  57  App.  Dlr 
'  by  L.  1914,  ch.  443  from  former  1 2864.  as      232,  68  N.  Y.  Supp.  195;  Matter  of  Qovao,  2  Miao.  291' 
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am.  by  L.  1893,  oh.  686  (formerly  $  2667);  oriffixially  23  N.  Y.  Supp.  766:  Matter  of  Thompson,  6  Dam.  56:  Ea- 

reirina  from  R.  S.,  pt.  2,  oh.  6,  tit.  2,  (42.  tate  of  Buidett,  5  Law  Bull.  32;  Sutton  v.  Peck,  5  Redf. 

Note  of  rovlsen  of  lfl4.— Qives  discretion  to  reduce  358. 

or  dispense  with  bond  in  many  cases  where  it  is  of  no  Worm  of  bond. — Qerould  ▼.  Wilson,  81  N.  Y.  573,  affg. 

benefit.                                             ,  16  Hun  530;  Farley  v.  MoConnell,  7  Lans.  428,  a£fd.,  52 

Notice  omission  of  "twice  "  in  fisdns  the  bond.     On  N.  Y.  630. 

account  of  necessary  payments  of  expenses  and  debts  at  liabtllly  on  bond. — Kelly  v.  West,  80  N.  Y.  139; 

onoe  it  would  seem  that  a  bond  in  the  value  of  the  property  Harrison  t.  Clark.  87  N.  Y.  572,  affft.  20  Hun  404;  Sperb 

would  be  sufficient  lyid  would  save  estates  much  money.  v.  MoCoun,  110  N.  Y.  605;  Deobold  v.  Opperman,  111 

The  chances  cjve  the  surrogate  discretion  as  to  the  N.  Y.  531;  Gerould  ▼.  Wilson,  16  Hun  530,  Bad.,  81  N.  Y. 

number  and  location  of  the  papersi  and  make  the  section  573:  Johnson  v.  Smith,  25  Hun  171:  Williams  v.  l^ernan, 

of  practical  value.    Heretofore,  it  was  so  expensive  that  it  25  Hun  355;  Sullivan  v.  Tioga  R.  Co.,  44  Hun  304,  affd., 

was  seldom  used.  112  N.  Y.  643;  Power  v.  Hermester,  12  N.  Y.  Supp.  25; 

In  KencraL— Matter  of  Schmid,  110  App.  Div.  706, 102  Loop  v.  Northrup,  13  N.  Y.  Supp.  144:  Brewster  v.  Balch, 

N.  Y.  Supp.  80.  41  N.  Y.  Super.  Ct.  63:  Potter  v.  Ogden,  19  N.  Y.  Supp. 

Constmetfon  and   effect.— Matter   of  Prout,    128  594,  47  St.  Rep.  190;  Halsted  v.  Haymaxi,  3  Bradf.  426; 

N.  Y.  70;  Matter  of  Fkktosini,  33  Misc  18,  67  N.  Y.  Supp.  Bloomlv.  BiutBck,  1  Hill  130;  Sutton  v.  Weeks,  5  Redf. 

1119;  Curtis  v.  WilBams,  3  Dem.  63;  Peck  v.  Peck,  3  Dem.  358. 
548:  Estote  of  Neemith,  6  Dem.  333;  Sutton  v.  Weeks,  5 
Redf.  353. 

§  122.  Limited  letters  may  be  issued;  bond. 

Where  a  right  of  action  is  granted  to  an  executor  or  administrator  by  special  provision 
of  law,  or  it  is  alleged  that  a  cause  of  action  existed  in  behalf  of  the  decedent,  and  it 
appears  to  be  impracticable  to  give  a  bond  sufficient  to  cover  the  probable  amount  to 
be  recovered  in  the  case  of  an  executor,  or  such  probable  recovery  and  the  existing 
personal  estate  in  the  case  of  an  administrator,  the  surrogate  may  dispense  with  a  bond, 
or  fix  the  penalty  at  such  sum  as  he  shall  deem  sufficient,  and  issue  letters  which  as  to 
such  cayse  of  action  shall  be  limited  to  the  prosecution  thereof,  and  restraining  the  exec- 
utor or  administrator  from  compromise  of  the  action  or  the  enforcement  of  any  judg- 
ment recovered  therein  until  the  further  order  of  the  surrogate  made  upon  filing  satisfac- 
tory security. 

DcfftfsMon.— Code  dv.  proc.,  1 2602,  without  change;  Halligan,  50  Misc.  481,  100  N.  Y.  Supp.  622;  Matter  of 
as  revised  by  L.  1914,  ch.  443  from  farmer  1 2664,  in  part.  Pelotti,  87  Misc.  81, 150  N.  Y.  Supp.  421;  Matter  of  Low- 
See  source  note,  S  121,  supra.  mann  v.  Ehnira,  C.  A  N.  R.  Co..  85  Hun  188,  32  N.  Y. 

Objeet  of  seclloii.— Matter  of  Atterbury,  222  N.  Y.  Supp.  579,  affd.,  154  N.  Y.  765;  Estate  of  Mallon,  13  Civ. 

355.  Proc.  Rep.  205;  Estate  of  Le  Roy,  16  Civ.  Proc.  Rep.  348. 

Seqpe  of  acctton. — Cunningham  v.  City  of  New  York,         Modllled  seeiirltjr.— Kirwin  v.  Malone,  45  App.  Div. 

141  n7  Y.  Supp.  1000.  93,  61  N.  Y.  Supp.  844;  Matter  of  MaUoy,  1  Dem.  421. 

Umttcd    letton    of  adminlstnitloii.— Matter   (rf 
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§  123.  County  treasurer  appelated  adxniuistrator  to  qtialify  and  bare  fees. 

A  county  treasurer  appointed  administrator  of  an  estate  shall  qualify  in  the  manner 
prescribed  in  section  one  hundred  and  twenty-one;  shall  be  vested  with  all  the  poweis 
and  rights  of  other  administrators  and  be  subject  to  the  same  duties  and  obligations; 
and  shall  be  allowed  the  same  fees  for  his  services  as  are  now  allowed  by  law  to  adminis- 
trators, which  fees  shall  be  in  addition  to  the  salary  and  fees  now  aUowed  by  law  to 
such  county  treasurer.  Such  treasiu^r  may  employ  an  attorney  to  act  for  him  as  such 
administrator  other  than  the  one,  if  any,  appointed  to  act  as  the  county  attorney  or  the 
official  attorney  of  such  treasurer.     (Am.  by  L.  1921,  ch.  201,  in  effect  Oct.  1,  1921.) 

Dtffiv»ttoii.~-Code  oiv.  proo..  1 25D3,  without  ohange.        PaUle  adndiiistmtor  ef  Itooiix  eoontf.^&ljittar  of 

Hammer,  94  Miso.  36. 158  N.  Y.  Supp.  dSl. 

§  124.  Public  administrator  of  Kings  county. 

The  surrogate  of  the  county  of  Kings  shall,  on  or  before  the  nineteenth  day  of  October, 
nineteeen  hundred  and  eleven,  and  every  five  years  thereafter,  except  as  hereinafter 
provided,  appoint  a  suitable  person  as  public  administrator  of  said  coimty  to  hold  office 
for  the  term  of  five  years  unless  sooner  removed  for  cause,  the  said  term  beginning  on 
the  nineteenth  day  of  October,  nineteen  hundred  and  eleven.  In  case  of  a  vacancy  in 
said  office  by  reason  of  death,  resignation  or  otherwise  said  surrogate  shall  fill  the  same 
by  appointing  a  suitable  person  as  public  administrator  for  the  full  term  of  five  years 
from  the  date  of  such  appointment  and  qualification.  Before  entering  upon  the  perform- 
ance of  the  duties  of  his  office  the  person  so  appointed  must  take  and  subscribe  before 
the  coimty  clerk,  or  a  justice  of  the  supreme  ooiul;,  the  constitutional  oath  of  office, 
and  execute  a  bond  with  sureties  to  be  approved  by  a  justice  of  the  supreme  court,  to 
the  county  of  Kings,  in  a  penal  sum  of  fifty  thousand  dollars,  conditioned  for  the  faith- 
ful discharge  of  all  the  duties  of  his  office,  and  that  he  will  fully  and  correctly  account 
for  and  pay  over  all  moneys  and  property  that  may  come  into  his  hands  as  such  public 
administrator,  according  to  law,  which  bond  must  be  filed  with  the  clerk  of  the  county. 
He  shall  be  entitled  to  retain  from  all  moneys  or  property  of  any  intestate  that  come 
into  his  hands  after  deducting  all  actual  and  necessary  expenses  the  same  commissions 
as  are  now  allowed  by  law  to  executors  or  administrators,  and  he  shall  receive  a  salary 
for  his  services  to  be  fixed  by  the  board  of  estimate  and  c^portiomnent  of  the  cit^  of 
New  York  upon  the  recommendation  of  the  surrogate  of  the  cpunty  of  Kings,  the  same 
to  be  r^ed  and  paid  each  year  in  the  same  manner  as  are  other  county  charges.  The 
public  administrator  shall  not  receive  to  his  own  use  any  fees  or  emoluments  in  addition 
to  his  salary,  and  he  shall  pay  into  the  treasury  of  the  city  of  New  York  £tll  commisaons 
and  costs  received  by  him  from  any  source  whatever;  such  payments  shall  be  made 
monthly  and  shall  be  accompanied  by  a  sworn  statement  in  such  form  as  the  comp- 
troller of  the  city  of  New  York  shall  prescribe,  showing  in  detail  the  costs  and  commissions 
received  and  allowed  to  him.  A  suitable  office  for  said  public  administrator  shall  be 
provided  for  him  in  one  of  the  county  buildings  in  the  county  of  Kings.  The  surrogate 
shall  also  appoint  a  counsel  and  a  clerk  to  said  public  administrator,  their  salaries  to  be 
fixed  by  the  board  of  estimate  and  apportionment  of  the  city  of  New  York  upon  the 
recommendation  of  said  surrogate  and  to  be  raised  and  paid  each  year  in  the  same  manner 
as  are  other  county  charges.  He  shall  have  the  prior  right  and  authority  to  collect, 
take  charge  of  and  administer  upon  the  goods,  chattels,  personal  property  and  debts 
of  persons  dying  intestate,  and  for  that  purpose  to  maintain  suits  as  such  public  ad- 
ministrator as  any  executor  or  administrator  might  by  law  in  the  following  cases: 

1.  Whenever  such  person  dies  leaving  any  assets  or  effects  in  the  county  of  Kings, 
and  there  is  no  widow,  husband  or  next  of  kin  entitled  to  a  distributive  £diare  in  the 
estate  of  such  intestate,  entitled,  competent  or  willing  to  take  out  letters  of  administra- 
tion on  such  estate 

2.  Whenever  assets  or  effects  of  any  person  dying  intestate,  after  his  death,  come  into 
the  county  of  Kings  and  there  is  no  such  person  entitled,  competent  or  willing  to  take 
administration  of  the  estate.  In  such  cases  intestacy  is  presumed  until  a  will  is  proved 
and  letters  testamentary  issued  thereon.  All  provisions  of  law  conferring  jurisdiction, 
authority  or  power  on,  or  otherwise  relating  to  the  office  of  public  administrator  of  the 
city  of  New  York  and  to  the  office  of  public  administrator  in  the  several  counties  oi 
the  state,  so  far  as  applicable  apply  to  and  are  conferred  on  the  office  hereby  created. 


art.  8  GRANT  OF  ADMINISTRATION;  ADMINISTRAT0B3  §§  125,  126 

The  surrogate  of  the  county  of  Kings,  in  cases  where  now  authorized  by  law  to  issue 
letters  of  temporary  administrationy  may  in  his  discretion  issue  letters  of  temporary 
administration  to  such  administrator  without  further  security  than  required  by  this 
section. 

l>gfltiUmL--Code  dr,  proa,  1 3694.  wHhoiii  ohaaco;  ^ttimtam  of  •ppofaitiiieiit.— In  re  Qoddaxd,  M 

M  reriMd  by  L.  1914,  oh.  448  from  formBr  §2669,  M  N. Y. M4; Mattar ofHucbon. 87 MIm. 689, 75 N. Y. Supp. 

•dded  by  L.  1898,  ch.  686,  and  am.  by  L.  1904,  eh.  867;  1053;  Gilehiite's  Eitota,  87  BAiao.  648,  76  N.  Y.  Snpp. 

L.  1911,  eh.  774;  oricinaUy  rented  from  L.  1871,  eh.  336,  1066:  Matter  of  Hafan,  78  Miae.  322. 139  N.  Y.  Simp.  463; 

H 1-7;  1 4,  as  am.  by  L.  1883,  eh.  134.  Speoklee  v.  Public  Adminietrator,  1  Dem.  476;  Goddard  ▼. 

Note  oCieflMn  of  IflA.— No  chance  eseept  in  rnibd.  1.  Fublio  Adminiatrator,  1  Dem.  480. 

**Rendent  in  the  state  "  omitted,  as  it  lias  been  found  to  BMldenee  In  Klnn  eoonty.^Matter  of  Arbuckle,  77 

work  ininstioe.  Miso.  309, 187  N.  Y/Supp.  688. 

§  126.  Public  administrator  of  Erie  county. 

The  surrogate  of  the  county  of  J!rie  shall,  within  ten  days  after  September  first,  nine- 
teen hundred  and  fourteen,  and  every  five  years  thereafter,  except  as  hereinafter  pro- 
vided, appoint  a  suitable  person  as  public  administrator  of  and  for  said  county,  to  take 
office  immediately,  and  to  hold  office  for  the  term  of  five  years  from  the  first  day  of 
January  succeeding  his  appointment,  unless  sooner  removed  for  cause. 

In  case  of  a  vacancy  in  said  office  by  reason  of  death,  resignation  or  otherwise,  said 
surrogate  shall  fill  the  same  by  appointing  a  suitable  person  as  public  admimstrator,  to 
take  office  immediately  upon  his  appointment  and  qualification,  and  hold  for  the  term 
of  five  years  from  the  first  day  of  January  succeeding  his  appointment,  unless  sooner 
removed  for  cause. 

Before  entering  upon  the  performance  of  the  duties  of  his  office,  the  person  so  appointed 
shall  take  and  subscribe  before  the  county  clerk  or  a  justice  of  the  supreme  court,  the 
constitutional  oath  of  office,  and  execute  a  bond,  with  sufficient  sureties  to  be  approved 
by  a  justice  of  the  supreme  court,  to  the  county  of  Erie,  in  the  penal  sum  of  ten  thousand 
dollars,  conditioned  for  the  faithful  discharge  of  the  duties  of  his  office,  and  that  he  will 
fully  and  correctly  account  for  and  piay  over  all  moneys  and  property  that  may  come 
into  his  hands  as  such  public  administrator,  according  to  law,  which  bond  shall  be  filed 
with  the  clerk  of  said  county. 

Said  public  administrator  sh^ll  be  entitled  to  retain  from  all  mone3rs  or  property  that 
come  into  his  hands,  after  deducting  all  actual  and  necessary  expenses,  the  same  commis- 
sions as  are  now  allowed  by  law  to  executors  or  administrators,  and  all  provisions  of  law 
conferring  jurisdiction,  authority  or  power  on,  or  otherwise  relating  to,  the  office  of 
public  admimstrator  of  the  city  of  New  York,  and  to  the  office  of  public  administrator 
of  the  county  of  Kings,  and  in  the  several  counties  of  the  state  apply  to  and  are  con- 
ferred on  the  office  hereby  created. 

The  surrogate  of  the  county  of  Erie,  where  now  authorized  by  law  to  issue  letters  of 
temporary  administration,  may,  in  his  discretion,  issue  letters  of  temporary  administration 
to  such  public  administrator,  without  further  security  than  required  by  this  section. 

Derivation.— Code  dr.  proc,  §2595.  as  added  by  Note  orreTlMnoriil4.—In  some  of  tlie  large  oounties 
L.  1914,  oh.  443,  without  change.  it  haa  been  found  necessary  to  have  some  special  laws  not 

applicable  to  every  county. 

§  126.  When  and  how  temporary  administrators  may  be  appointed. 

On  the  application  of  a  creditor,  or  a  person  interested  in  the  estate,  the  surrogate 
may,  in  his  discretion,  issue  to  one  or  more  persons  letters  of  temporary  administration, 
in  either  of  the  following  cases: 

1.  When  for  any  cause,  delay  necessarily  occurs  in  the  granting  of  letters  testamentary 
or  letters  of  administration,  or  in  probating  a  will. 

An  appointment  of  a  temporary  administrator,  in  a  case  specified  in  this  subdivision 
must  be  made  by  an  order,  if  a  proceeding  for  grant  of  letters  of  administration  or  pro- 
bate of  a  will  is  than  pending.  At  least  ten  days'  notice  of  the  application  for  such  an 
order  must  be  given  to  each  party  to  the  proceeding  who  has  appeared,  unless  the  surro- 
gate is  satisfied  by  proof  that  the  safety  of  the  estate  requires  the  notice  to  be  shortened, 
in  which  case  he  may  shorten  the  time  of  service  to  not  less  than  two  days.  If  no  pro- 
ceeding is  pending,  application  shall  be  by  petition  and  a  citation  shall  issue  in  the 
usual  manner  directed  to  the  persons  entitled  to  letters  of  administration  in  a  case  where 
no  will  is  known  to  exist;  or  to  the  executor  or  executors,  trustee  or  trustees  if  any,  and 
such  legatees  and  devisees  as  the  surrogate  may  direct  to  be  cited,  in  cases  where  a  will 
has  been  filed. 

891 


i 


§127  SURROGATE'S  COURT  ACT  art.  8 

2.  Where  a  person  of  whose  estate  the  surrogate  would  have  jurisdiction,  if  he  were 
shown  to  be  dead,  disappears  or  is  missing,  so  that,  after  diligent  search,  his  abode  can- 
not be  ascertained,  and  under  circumstances  which  afford  reasonable  ground  to  believe 
either  that  he  is  dead,  or  that  he  has  become  a  lunatic,  or  that  he  has  been  secreted, 
confined,  or  otherwise  imlawfully  made  away  with;  and  the  appointment  of  a  temporary 
administrator  is  necessary  for  the  protection  of  his  property,  and  the  rights  of  creditors 
or  of  those  who  will  be  interested  in  the  estate,  if  it  is  found  that  he  is  dead. 

Apphcation  for  such  an  appointment,  in  a  case  specified  in  this  subdivision  must  be 
made  by  petition,  in  like  manner  as  where  an  application  is  made  for  administration 
in  case  of  intestacy;  and  the  proceedings  are  the  same  as  prescribed  in  this  act  relating 
to  such  last-mentioned  application. 

Such  an  application  for  the  appointment  of  a  temporary  administrator  in  either  case 
may  also  be  made,  with  like  effect,  and  in  like  manner,  as  if  made  by  a  creditor,  by  the 
coimty  treasurer  of  the  county  where  the  person  whose  estate  is  in  question  last  resided; 
or,  if  he  was  not  a  resident  of  the  state,  of  the  county  where  any  of  his  property,  real  or 
personal,  is  situated.  A  temporary  administrator  must  qualify  as  prescribed  in  section 
one  himdred  and  twenty-one  of  this  act  with  respect  to  an  administrator-in-chief. 

DcrlTatlon.~Code  dv.  proe.,  §  2596,  without  change;  194  App.   Dir.   334.   186  N.  Y.  Supp.  W7;  Matter   of 

M  revifled  by  L.  1914,  ch.  443  from  former  §  2670.  as  am.  Ostromislenaky.  110  Misc.  189.  180    N.  Y.  Supp.  267; 

by  L.  1893,  oh.  686;  L.  1901,  oh.  20;  consolidated  from  Matter  of  Hanford,  113  Misc.  639.  185  N.  Y.  Supp.  354; 

former   §{  2668-2671.     §  2668.   ori|;inally  revised   from  Matter  of  Burnham,  114  Misc.  456. 186  N.  Y.  Supo.  620. 

L.  1837,  ch.  460,  }  23.  as  am.  by  L.  1867.  ch.  782,  }  7.  Procedure  where  purported  wills  are  not  filed.    Matter 

{2669,  originally  revised  from  L.   1864.  ch.   71,   { 11.  of  Pussila,  104  Misc  579 

2670,   originally  revised  from  L.   1875,  ch.  519.  }  1.  Notice  of  ftpollcation  for  apolntment. — Matter  of 

2671.  origmally  revised  from  R.  S.,  pt.  2.  ch.  6.  tit.  2.  Ashmore,  48  Slisc.  312,  96  N.  Y.  Supp.  772;  Matter  of 

43,  as  am.  by  L.  1864.  oh.  71  ,J  6.  Chittenden,  76  Misc.  92.  136  N.  Y.  Supp.  953. 

Note  of  revlwn  of  Itli. — The  amendments  make  the  When  eiecutor  dlsqnalUled. — Matter  of  Leland,  176 

ivactice  more  definite  and  certain.  App.  EHv.  58,  161  N.  Y.  Supp.  320. 

In  genenL— Matter  of  Shonts,  229  N.  Y.  374.  Who  ftpDolnted.— Matter  of  Leland.  175  App.  Div. 

When  mppolnted.— McGregor  v.  Buel.  24  N.  Y.  166;  58, 161  N.  Y.  Supp.  320;  Matter  of  Hilton,  29  Misc.  632. 61 

Matter  of  Eddy.  10  Mxso.  211.  31  N.  Y.  Supp.  423:  Matter  N.  Y.  Supp  1073;  Matter  of  Plath.  66  Hun  223,  9  K.  Y. 

of  Hilton.  29  Miso.  532.  61  N.  Y.  Supp.  1073;  Csech  v.  Supp.  251;  In  re  Wanninger's  EsUte,  3  N.  Y.  Supp.  137; 

Bean,  35  Misc.  729,  72  N.  Y.  Supp.  402;  Matter  of  Hop-  In  re  Stearn's  Estate.  9  N.  Y.  Supp.  748;  Cornwall  ▼. 

kins.  41  Misc.  83,  83  N.  Y.  Supp.  890.  affd.,  93  App.  Div.  Cornwall.  1  Dem.  1;  Jones  v.  Hamerslev,  2  Dem.  286; 

608,  87  N.  Y.  Supp.  793;  Matter  of  Hill.  43  Misc.  583.  89  Haas  v.  Childs.  4  Dem.  137;  Howard  v.  Doherty.  6  Redf. 

N.  Y.  Supp.  652.    See  Matter  of  Jones.  70  Miso.  154,  158.  535;  In  re  Bankard..l9  Wkly.  Dig.  462;  Matter  of  Shonts, 

128  N.  Y;  Supp.  477;  Matter  of  Judson,  92  Misc.  136,  156  191  App.  Div.  427.  181  N.  Y.  Si^p.  653;  Matter  of  Bum- 

N.  Y.  Supp.  270;  Matter  of  Chase,  32  Hun  318;  Grant's  ham,  114  Miso.  455.  186  K.  Y.  Supp  620. 

Estate.  49  N.  Y.  Supp.  574;  Hicks  v.  Hicks.  12  Barb.  liability  on  bond.— Gottsberger  v.  Taylor.  19  N.  Y. 

322;  Mootrie  v.  Hunt,  4  Bradf.  173;  Estate  of  Shaw.  1  150;  Dayton  v.  Johnson.  69  N.  Y\  419;  Estate  of  Alien.  7 

Civ.  Proc.  Rep.  373;  Tooker  v.  Bell,  1  Dem.  62;  Saw  Mill  Qv.  Proo.  Rep.  159. 

Co.  V.  Dock,  3  Dem.  525;  Lawrence  v.  Parsons.  27  How.  Compensation. — Matter  of  Runk,  224  N.  Y.  570; 

26;  West  v.  Mapes.  14  Wkhr.  Dig.  92;  Matter  of  Shonts.  Matter  of  Eno.  92  Misc.  656.  156  N.  Y.  Supp.  268;  In 

191  App.  Div.  427, 181  N.  Y.  Supp.  663;  Matter  of  Curtis.  Egan's  Estate.  27  N.  Y.  Supp.  1009. 


re 


§  127.  General  powers  of  temporary  administrator. 

A  temporary  administrator,  appointed  as  prescribed  in  this  article,  has  authority  to 
take  into  his  possession  personal  property;  to  secure  and  preserve  it;  and  to  collect  choses 
in  action;  and,  for  either  of  these  purposes,  or  for  the  purpose  of  determining  the  title 
to  personal  property  in  his  possession,  he  may  maintain  any  action  or  special  proceeding. 
An  action  may  be  maintained  against  him,  by  leave  of  the  surrogate,  upon  a  debt  of 
the  decedent,  or  of  the  absentee  whom  he  represents,  or  upon  any  cause  of  action  to 
which  the  decedent  or  absentee  would  have  been  a  party  in  like  manner  and  with  like 
effect  as  if  he  were  an  administrator-in-chief.  The  surrogate  may,  by  an  order  made 
upon  at  least  ten  days'  notice  to  all  the  parties  who  have  appeared  in  the  special  pro- 
ceeding, authorize  the  temporary  administrator  to  sell,  after  appraisal,  such  personal 
property,  specifying  it,  of  the  decedent,  or  of  the  absentee  whom  he  represents,  as  it 
appears  to  be  necessary  to  sell,  for  the  benefit  of  the  estate;  or,  if  it  appears  that  the 
safety  of  the  estate  requires  the  notice  to  be  shortened,  the  surrogate  may  shorten  the 
notice  to  not  less  than  two  days.  The  surrogate  may,  also,  by  order,  authorize  him  to 
pay  funeral  expenses,  or  any  expenses  of  the  administration  of  his  trust,  or  stenographer's 
or  referee's  fees  on  contest  of  a  will  or  administration;  and  he  may  also  direct  the  pay- 
ment of  a  legacy  or  other  pecimiary  provision  under  a  ^^dll  or  a  distributive  share  or  just 
proportionate  part  thereof,  according  to  sections  two  hundred  and  seventeen,  two  him- 
dred and  eighteen  of  this  act  as  though  he  were  aji  executor  or  administrator. 

Dcrtvmtlon. — Code  oiv.   proo..    §  2597,    as    am.   by  Scope  of  section  extended  by  new  matter  to  bring  an 

L.  1915,  ch.  621.  without  change;  as  revised  by  L.  1914,  action. 

eh.  443  from  former  \  2072.  as  am.  by  L.  1881.  ch.  535;  Acttons  by  adrntnlstemtor.— Matthews  ▼.  American 

originally  revised  from  L.  1837.  ch.  460.  §  24,  as  am.  by  Central  Ins.  Co..  154  N.  Y.  449;  Hastings  r.  Toosey. 

L.  1864.  eh.  71.  i  9.                                  .          ,        ,       .  123  App.  Div.  480. 108  N.  Y.  Supp.  626;  Caeeh  ▼.  Bean.  36 

Note  of  rcTlscn  of  If  14.— The  secUon  referred  to  m  Misc.  729,  72  N.  Y.  Supp.  402. 

the  last  part  (of  former  %  2672)  never  has  been  applicable.  Aetfon  sgalnst  admlnlftntor.—Harrison  v.  Totten« 
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68  App.  Div.  178,  65  N.  Y.  Supp.  725;  Matter  of  Fleming,  N.  Y.  526;  Matter  of  Hiu^es,  41  Mbe.  75,  83  N.  Y.  Sopp. 

5  Dem.  836.  646 ;  Matter  of  Hoyt,  8lHi]n  176;  Rank  ▼.  Camp,  3  Dem. 

FsjniMBt  of  fUiMffal  WDd  otiici"  aptfuci. — ^Matter  278. 

of  Maroellin,  25  Mieo.  260,  65  N.  Y.  Supp.  425;  Matter  Duty   of   temnonrj   admlnlstnitor.— Matter    of 

of  Moriarty.  27  MiM.  161,  58  N.  Y.  Supp.  380:  Matter  of  Ryan  (1921),  115Mi8C.  472,  188  N.  Y.  Supp.  387. 

Philp,  29  MiJM.  263,  61  N.  Y.  Supp.  241:  In  re  McNamee,  Coiiiiiila8loiis.~Matter  of  Eagan,  7  Mite.  262,  27 

55  N.  Y.  Supp.  425;  In  re  Suyoam'e  Estate,  160  N.  Y.  N.  Y.  Supp.  1009. 

6<q>p.  219;  Stokes  v.  Dale,  1  Dem.  260;  Kruae  ▼.  Frioke,  2  Aceounttof  after  ftppoliitiiMDt  of  admlnlttnttor. 

Dem.  264;  Hoes  ▼.  Halsey,  2  Dem.  577;  Matter  of  Aaron,  5  —Matter  of  Hurley,  192  App.  Div.  388,  182  N.  Y.  Supp. 

Dem.  362;  Jenkins  v.  Shaffer,  6  Dem.  50.  737. 

Soeoio  and  preMrYe  tbe  osteto. — Matter  of  Kean,  Termlhation  of  MithoHtf  by  appointment  of  ezeou- 

108  Bfisc.  107,  178  N.  Y.  Supp.  60.  tor  with  will  annend.— Pagide  ex  zel.  Avery  v.  Purdy,  165 

Paymenl  of  logacles.— Matter  of  MoGowan,    124  App.  Div.  607, 140  N.  Y.  Supp.  614. 

§  128.  Power  as  to  requiring  creditors  to  present  claims. 

A  temporary  administrator,  appointed  upon  the  estate  of  either  a  decedent  or  an  ab- 
sentee, has  the  same  power  as  an  administrator-in-chief  to  publish  a  notice  requiring 
creditors  of  the  decedent  or  absentee  to  exhibit  their  demands  to  him.  The  publication 
thereof  has  the  same  effect,  with  respect  to  the  temporary  administrator,  and  also  an 
executor  or  administrator,  subsequently  appointed  upon  the  same  estate,  as  if  the 
t«nporary  administrator  were  the  executor  or  an  administrator-in-chief,  and  the  person 
to  whom  the  subsequent  letters  are  issued  were  his  successor. 

Derivation. — Code  oiv.  proc..  {  2598,  without  ohan^ ;  appointing  a  temporary  administrator  ia  to  pay  debts, 

as  revised  bv  L.  1914,  oh.  443  from  former  1 2673;  ongi*  advertisement  for  creditors  should  be  begun  at  onoe. 

nalhr  revised  from  L.  1870,  ch.  10,  in  part.  "  Denumda.**— Brennan  v.  Adler,  190  App.  Div.  588, 

Koto  of  revisers  of  1914.— As  often  as  the  purpose  of  180  N.  Y.  Supp.  859. 

§  129.  Power  as  to  paying  debts. 

At  any  time  after  the  completion  of  the  publication  of  the  notice  to  creditors  by  a 
temporary  administrator,  the  surrogate  may:  1.  Prior  to  an  accounting  as  provided  in 
subdivision  two,  upon  proof,  to  his  satisfaction,  that  the  assets  exceed  the  debts,  make 
an  order,  permitting  the  temporary  administrator  to  pay  the  whole  or  any  part  of  a 
debt,  due  to  a  creditor  of  the  decedent  or  absentee;  or,  upon  the  petition  of  a  creditor, 
a  citation  may  issue  to  the  temporary  administrator,  requiring  him  to  show  cause  why 
he  should  not  pay  the  petitioner's  debt;  or 

2.  Upon  the  petition  of  any  creditor  who  shall  have  presented  and  established  his 
claim  or  upon  the  application  of  the  temporary  administrator,  direct  an  accounting  by 
such  administrator  and  upon  the  judicial  settlement  of  his  account  may  direct  the  pay- 
ment of  the  expenses  of  administration  and  the  ratable  distribution  of  the  remaining 
assets  in  his  hands  applicable  to  the  payment  of  the  debts  in  payment  upon  the  claims 
presented  and  established  as  valid  claims  against  said  decedent  or  absentee,  and  the 
payment  into  court  or  the  retention  by  the  said  temporary  administrator  of  whatever 
may  remain  of  the  assets  of  the  personal  estate. 

When  a  petition  is  presented  in  either  of  the  cases  above  mentioned,  the  proceedings 
are,  in  all  respects,  the  same  as  where  similar  proceedings  are  instituted  by  or  against 
an  executor  or  administrator,  as  prescribed  in  this  act. 

Derivation. — Code  dv.    proc.,   1 2590,    as    am.    by        Note  of  revisers  of  1914. — In  the  first  part  ohange 
L.  1917.  oh.  670,  without  change;  as  revised  by  L.  1914,     made  reducing  the  one  year  period  of  delay,  as  the  purpose 
eh.  443  from  former  }  2674;  originaUy  revised  from  L.  1870.     of  the  appointment  might  have  been  to  pay  debts, 
eh.  350. 1 10.  in  part.  In  seneral.^Matter  of  Kean,  108  Misc.  107, 178  N.  Y. 

Supp.  60. 

§  130.  Power  as  to  real  property. 

When  a  temporary  administrator  is  appointed  and  a  proceeding  is  pending  for  the 
probate  of  a  will  of  real  property,  or  there  is  a  delay  in  the  granting  of  letters  testamen- 
tary or  administration  on  such  a  will  or  in  the  qualification  of  a  trustee  named  therein, 
the  surrogate  may,  by  the  order  appointing  him,  or  by  a  subsequent  order,  confer  upon 
him  authority  to  take  possession  of  real  property,  in  the  same  or  another  county,  which 
is  affected  by  the  will,  and  to  receive  the  rents  and  profits  thereof  or  to  do  any  other 
act  with  respect  thereto,  which  is,  in  the  surrogate's  opinion,  necessary  for  the  execution 
of  the  will,  or  the  preservation  or  benefit  of  the  real  property.  For  either  of  these  pur- 
poses, he  may  maintain  or  defend  any  action  or  special  proceeding.  The  surrogate  may, 
by  an  order,  confer  upon  him  authority  to  mortgage,  lease  or  sell  any  or  all  of  the  real 
property,  for  the  purposes  specified  in  article  thirteen  of  this  act  under  such  circum- 
stances and  restrictions,  in  such  manner,  and  upon  such  terms  and  conditions  as  are 
specified  in  said  article. 


^ 


S§  131-133  SURROGATE'S  COURT  ACT  art.  8 

Pttlifctfen.— Code  dr.  proo.,    §2600,    m   am.    by  Title    of   tenmonrF    admliilsteator.— Matter   of 

L.  1918,  eh.  816,  without  ebange;  ae  revieed  by  L.  1914,  Rank,  181  App.  Dnr.  461,  168  N.  T.  Supp.  070,  affd.«  234 

oh.  448  from  former  §2676,  as  am.  by  L.  1001,  oh.  21;  N.  Y.  570. 

origbaUy  rerieed  from  L.  1870,  ch.  360,  §  13.  DatlM  In  Bttrtftloii  actlOB.— Wether  ▼.  Simeon,  41 


In  genenL— Matter  of  Runk,  224  N.  Y.  670;  Cohn  v.     Misc.  202.  83  N.  T.  Supp.  027. 
Bartlett,  182  App.  Div.  246, 160  N.  T.  Supp.  604;  Matter        Wfht  fo  sue  on  lire  Insonmee  poHey.— Matthews  ▼ . 
of  Kennedy,  186  App.  Div.  10, 174  N.  YT^pp.  06.  Amenoan  Central  Ins.  Co..  164  N.  Y.  440. 

ABModBMnt  ef  1U8.— Matter  of  Cutter,  104  Mieo. 
604* 

§  131.  Special  powers  of  temporary  administrator  of  absentee ;  may  provide 
for  family. 

A  temporary  administrator,  appointed  upon  the  estate  of  an  absentee,  has  all  the 
powers  and  authority  enumerated  in  the  last  section,  with  respect  to  the  real  property 
of  the  absentee.  His  acts,  done  in  pursuance  of  that  authority,  bind  the  absentee,  if 
living,  or  his  heir  or  devisee,  if  he  be  dead,  in  the  same  manner  as  the  acts  of  an  executor 
or  administrator  bind  his  successor. 

Upon  proof,  satisfactory  to  the  surrogate,  that  the  wife  or  any  infant  child  of  an 
absentee  upon  whose  estate  a  temporary  administrator  has  been  appointed,  is  in  such 
circumstances  as  to  require  provision  to  be  made  out  of  the  estate  for  his  or  her  main- 
tenance, clothing,  or  education,  the  surrogate  may  make  an  order,  directing  the  tem- 
porary administrator  to  make  such  provision  therefor  as  the  surrogate  deems  proper, 
out  of  any  personal  property  in  his  hands,  not  needed  for  the  payment  of  debts. 

Bcvlfftlion.— Code  dr.  proe.,  1 2601,  without  ohange;  1 2676,  new  aa  originaUy  inserted  in  code  dr.  proe.  1 2677, 
as  nvimd  by  L.  1014,  oh.  448  from  former  §|  2676.  2677.     originally  revised  from  L.  1876,  oh.  610,  §  4. 

§  132.  Notices  required  by  this  articlei  how  given. 

A  notice  required  to  be  given,  as  prescribed  in  this  article,  to  a  party  other  than  the 
temporary  administrator,  must  be  served  upon  the  attorney  of  the  party  to  whom  notice 
is  to  be  given;  or,  if  he  has  not  appeared  by  an  attorney,  upon  the  party,  in  like  manner 
as  a  notice  may  be  served  upon  an  attorney  in  a  civil  action,  brought  in  the  supreme 
court.  But  where  the  attorney  or  party  to  be  served  does  not  reside  in  the  surrogate's 
county;  or  where  the  attorney  for  a  party  h^  died,  and  no  other  appearance  for  that 
party  has  been  filed  in  the  surrogate's  office;  the  surrogate  may,  by  order,  dispense  with 
notice  to  that  party;  or  may  require  notice  to  be  given  to  him  in  any  manner  which  he 
thinks  im>per. 

DmIiaUoh. — Code  dr,  proo.,  1 2602,  without  ohange;  new  as  oricinally  inserted  in  oode  oiv.  proo.,  exoept  that  it 
M  rerieed  by  L.  1014,  oh.  443  from  former  1 2681;  section     includes  the  last  clause  of  L.  1864,  oh.  71, 1 6. 

§133.  Letters  of  administration  with  will  annexed;  when  and  to  whom 
granted. 

If  no  person  is  named  as  executor  in  the  will,  or  selected  by  virtue  of  a  power  cour 
tained  therein;  or  if,  at  any  time  there  is  no  executor,  or  adininistrator  with  the  will 
annexed,  qualified  to  act;  the  surrogate  must,  upon  the  application  of  a  creditor  of  the 
decedent,  or  a  person  interested  in  the  estate  of  the  decedent,  or  having  a  lien  upon  any 
real  property  upon  which  the  decedent's  estate  has  a  lien,  and  upon  such  notice  to  the 
other  creditors  and  persons  interested  in  the  estate  as  the  surrogate  deems  proper,  issue 
letters  of  administration  with  the  will  annexed,  as  follows: 

1.  To  an  executor  or  administrator  of  a  sole  legatee  and  devisee  named  in  a  will  or 
to  the  executor  or  administrator  of  a  sole  residuary  legatee  and  devisee  named  in 
a  will. 

2.  To  one  or  more  of  the  residuary  legatees,  who  are  qualified  to  act  as  administrators. 
A  corporation  which  is  a  residuary  legatee  shall  be  qualified  to  act  as  such  administrator, 
although  not  specially  authorized  by  its  charter  or  any  provision  of  law. 

3.  If  there  is  no  such  residuary  legatee  or  none  who  will  accept,  then  to  one  or  more 
of  the  principal  or  specified  legatees  so  qualified. 

4.  If  there  is  no  such  legatee  or  none  who  will  accept,  then  to  the  husband,  or  wife, 
or  to  one  or  more  of  the  next  of  kin,  or  to  one  or  more  of  the  heirs  or  devisees,  so  qualified. 

If  any  of  the  above  persons  who  would  otherwise  be  entitled  to  letters  is  an  infant 
•or  an  adjudged  incompetent,  administration  may  be  granted  to  his  guardian  or  com- 
mittee as  the  case  may  be,  unless  there  is  an  adult  or  competent  person  equally  entitled 
who  will  accept  the  same. 
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5.  If  there  is  no  qualified  person,  entitle4  under  the  foregoing  subdivisions,  who  wiU 
accept,  then  to  the  public  administrator,  and  if  there 'be  none  for  the  county,  to  the 
treasurer  of  the  county  or  to  the  petitioner  in  the  discretion  of  the  surrogate,  and  if  neither 
will  accept,  to  any  creditor  or  competent  person  designated  by  the  surrogate. 

Except  as  to  the  right  of  priority  as  provided  in  this  section,  the  provisions  of  section 
one  hundred  and  eighteen  of  this  act  apply  to  an  application  for  letters  of  administration 
with  the  will  annexed. 

DolTatloii.— Code  dv.    proo.,  §2803,    tm    am.    by  AndMmrf  tJMUn  of   Mliiiliito4mlion.~Mattar    of 

h,  1017,  oh.  67S,  without  ohiuige:  M  revised  by  L.  1014,  Gennert,  06  App.  Div.  8,  80  N.  Y.  Supp.  37;  Baldwin  ▼. 

oh.  443  from  former  H2643.  2660.     I  2643,  as  am.  by  Rioe,  44  MiM.  64.  80  N.  Y.  Supp.  742. 

L.  1881,  oh.   £36;  L.  1805,   oh.  784;  L    1001,   oh.  141;  Order  of  prioriiy.—Matter  of  Manley,  12|MiM.  472, 

L.  1010.  oh.  685;  origiDaUy  tbvM  from  R.  8.,  pt.  2,  oh.  6,  34  N.  Y.  Supp.  268;  Matter  of  Qooin,  43  Miae.  283.  88 

tit.  2,  §  14.    §  2660,  as  added  byL.  1803,  oh.  686.  and  am.  N.  Y.  Supp.  657;  Matter  of  Davis.  4$  Ikiiso.  480,  06  N.  Y. 

by  L.  1804,  oh.  503;  L.  1807.  ch.  177;  L.  1000,  oh.  65;  Supp.  1106;  Matter  of  Allen,  2  Dem.  208;  Hayward  ▼. 

L.  1013.  eh.  403;  originally  revised  from  R.  8.,  pt.  2,  oh.  6,  Plaoe,  4  Dem.  487. 

tit.  2.  U  27-20,  33,  H:  L.  1867,  oh.  782, 1 6.  PHorttf  abflolilfte.— Matter  of  Blauvelt.  72  Miso.  287. 

Note  of  ferlscn  or  ItU.— Subd.  1  taken  from  former  |81  N.  Y.  Supp.  111. 

§  2660.     New  matter  in  subd.  4  provides  for  omitting  LeffttoM.— Matter  of  Milhau,  28  Miso.  366,  50  N.  Y. 

referenoe  to  guardian  in  other  portions.  Supp.  010;  Matter  of  Haug,  20  Mise.  36,  60  N.  Y.  Supp. 

Whole  section  made  to  work  with  new  §  2588.  883;  Matter  of  Ferguson,  41  Miso.  465.  84  N.  Y.  Supp. 

Anpllcation.— Matter  of  Leland,  175  App.  Div.  58.  1102;  Quintard  v.  Morgan,  4  Dem.  168:  Matter.of  Beakes, 

161  N.  Y.  Supp.  320.  5  Dem.  128;  Matter  oTRoux,  5  Dem.  538. 

Leftcn,  when  iMaod.— Matter  of  Rogers,  152  N.  Y.  Half-sister  of  deeedent.— Matter  of  Brown,*60  Miso. 

816:  Matter  of  Moehring,  154  N.  Y.  423;  Matter  of  6^  113  N.  Y.  Sn|m.  027. 

Bedford,  130  App.  Div.  642, 115  N.  Y.  Supp.  472:  Matter  MAtlTe  of  deeadent.— Matter  of  PoweU.  5  Dem.  281. 

of  Moehring,  24  Miso.  418.  58  N.  Y.  Supp.  780;  Matter  of  Oradltora.— Fowler  v.  WaUet,  1  Dam.  240. 
Robitech^r02  Miso.  653,  156  N.  Y.  Supp.  265;  Matter  of 
Cutting.  5  Dem.  456. 

§  134.  Renunciation  or  exclusion  of  persons  haying  prior  right 

Where  a  person  applies  for  letters  of  administration  with  the  will  annexed,  as  pre- 
scribed in  the  last  section,  and  another  person  has  a  right  to  the  administration,  prior 
to  that  of  the  petitioner,  a  citation  must  issue  accordingly  unless  a  renunciation  acknowl- 
edged or  proved  and  duly  certified  of  every  person  having  such  a  prior  right  is  filed. 
The  surrogate  may  in  his  discretion  issue  a  citation  to  a  person  equally  entitled.  The 
proceedings  thereupon  are  the  same  as  upon  an  application  for  administration  upon 
the  estate  of  an  intestate. 

Derivation.— Code  dv.  proo.,  §  2604,  without  ohaofte;  entitled  to  have  letters  without  dting  others  equally 

as  revieed  by  L.  1014,  ch.  443  from  former  1 2644;  ongi-  entitled,  whieh  has  been  found  to  work  welL 
iiaUy  leviaea  from  R.  8..  pt.  2,  oh.  6,  tit.  2, 1 85.  When  dtfttlon  reqnlral.— Matter  of  Riobardaon,  8 

Note  of  rerlaen  of  IMA.— Every  prooeeding  is  re-  Misa  140,  20  N.  Y.  Supp.  1079;  Matter  of  Treadwell,  37 

quired  to  have  petition.    On  probate  of  a  will  having  no  Miso.  584. 75  N.  Y.  Supp.  1058,  revd.,  77  App.  Div.  155, 79 

eoceeutor.  this  matter  is  taken  oare  of  in  petition  for  pro-  N.  Y.  Supp.  83;  Matter  of  Qoggin.  48  Miso.  233,  88  N.  Y. 

liate.    lTer*rveB  the  former  right  of  a  person  equally  Supp.  557. 

§  136.  How  executor  or  administrator  with  the  will  annexed  qualifies. 

An  executor  -from  whom  a  bond  is  required  as  prescribed  in  this  act,  or  an  adminis- 
trator  with  the  will  annexed,  must,  before  letters  are  issued  to  him,  qualify  as  prescribed 
by  law  with  respect  to  an  administrator  upon  the  estate  of  an  intestate;  and  the  pro- 
visions of  section  one  hundred  and  twenty-one  of  this  act,  with  respect  to  the  bond  to 
be  given  by  the  administrator  of  an  intestate,  apply  to  a  bond  given  pursuant  to  this 
section;  except  that,  in  fixing  the  penalty  thereof,  the  surrogate  must  take  into  con- 
sideration the  value  of  the  real  property,  or  of  the  proceeds  thereof,  which  may  come 
to  the  hands  of  the  executor  or  administrator,  by  virtue  of  any  provision  contained  in 
the  will,  and  also  how  much  of  the  estate,  if  any,  has  already  been  administered. 

Derivation. — Code  dv.  proo.,  {  2805,  without  change;  Note  of  rcrlseffi  of  1814.— Following  §  2693  whioh 
as  revised  by  L.  1914,  ch.  443,  from  former  §  2645;  origi'  at^yn  bond  to  be  given  to  oover  unadministered  estate. 
naUy  revised  from  R.  8..  pt.  2  oh.  6,  tit.  2, 1 42,  in  part.         New  §  2606. 

§  136.  Appointment  of  administrator  de  bonis  non. 

When  all  the  administrators,  to  whom  letters  have  been  issued,  die  or  become  incapable, 
or  the  letters  are  revoked  as  to  all  of  them,  the  surrogate  must  grant  letters  of  adminis- 
tration de  bonis  non  to  one  or  more  persons  as  their  successors,  in  like  manner  as  if  the 
former  letters  had  not  been  issued;  and  the  proceedings  to  procure  the  grant  of  such 
letters  are  the  same,  and  the  same  security  shall  be  required,  as  upon  an  original  appli- 
cation; except  that  the  surrogate  may,  in  his  discretion,  in  case  where  the  estate  has 
been  partially  administered  upon  by  the  former  representative  or  representatives,  fix 


i  186  SURROGATE'S  COURT   ACT  art.  8 

as  ihe  penalty  of  the  bond  to  be  given  by  such  auccesBor  or  succeesors,  a  sum  not  less 
than  the  value  of  the  assets  of  tke  estate  remaining  uuadministered. 


Bum-  3M:  H 

■&.S,tlt.3,Hlfi.4filI.i837,iih.M0,|33,iaiart.  N.  t.  l;"M««ar  of  Moahriia,  151. 

N*ta  of  mban  of  UU.— Tha   put   kppyiiw    Co     Enaslbredit,  15  Anp.  Div.  641.  M  N,   Y.  1 


n  vadfioailr  pmrtdKl  lor.  LattW*.— M>CMt  ot  HiadWMO,  103  Was. 'asS,  171. 
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art.  9  PROBATE  OF  WILLS  It  137,^18 


ARTICLE  9 

Production,  Probate  and  Construction  of  Wills;  Executors;  Ancillary  Letters; 

Testamentary  Trustees 


>^ 


~\ 


Seotion  137.  Petition  to  compel  production  of  will. 

138.  Probate  of  wills  of  citisena  of  the  United  States  domiciled  in  the  United  Kingdom  of  Groat  Britain  aod 

Ireland. 
130l  Who  may  propound  will;  contents  of  petition. 

140.  Who  to  be  cited  thereupon;  contents  of  citation. 

141.  Witnesses  to  be  examined;  proof  required. 

142.  Absent  witnesses  to  be  accounted  for;  dispenttnc  with  testimony;  commission;  proof  of  handwriUag. 

143.  Proof  of  lost  or  destroyed  will. 

144.  Probate  not  allowed,  unless  surrogate  satisfied. 

145.  Construction  of  will,  how  obtained. 

146.  NoUce  of  probate  to  legatees  and  devisees.  '2 

147.  Who  may  file  objections  to  the  probate  of  an  alleged  will;  jury  trial.  % 

148.  Notice  to  legatees  and  devisees  of  objections  filed.  '  ^^ 

149.  Proceedings  upon  jury  trial  of  contested  probate. 

150.  Wills  to  be  recorded  and  retained;  exception. 

151.  Will  certified,  or  record  thereof,  ma;^  be  read  in  evidence. 

152.  Recording  wills  proved  elsewhere  within  the  state. 

153.  Records  of  oertam  wills  heretofore  proved;  how  far  evidence. 

154.  Revocation  of  letters  upon  proof  ofwiU. 

155.  When  letters  testamentary  may  be  issued. 

156.  Supplementsjy  letters;  executors  not  named  in  letters  not  to  act. 

157.  Executor  failing  to  qualify  or  renounce,  how  excluded. 

158.  Renunciation  by  nominated  executor;  retraction  thereof. 

159.  Ancillary  letters  upon  foreign  probate. 

160.  Upon  foreign  grant  of  administration. 

161.  To  whom  ancillary  letters  granted. 

162.  Petition;  citation. 

163.  Hearing;  security. 

164.  Persons  aeting  under  ancillary  letters  must  transmit  assets. 

165.  When  they  may  be  directed  to  pay  without  transmission. 

166.  General  powers  and  duties. 

167.  How  testamentary  trustee  shall  qualify. 
168.  Appointment  of  successor. 

169.  Security  to  be  required  from  a  trustee  or  executor  acting  as  trustee. 

170.  Proeeedings  where  testamentary  trustee  is  also  executor  or  administrator. 

171.  Application  of  this  act. 

§  137.  Petition  to  compel  production  of  will. 

Whenever  it  shall  appear  by  petition  of  any  person  claiming  to  be  interested  in  the 
estate  of  a  decedent,  that  there  is  reasonable  ground  to  believe  that  any  person  has 
destroyed,  retained,  concealed,  or  is  conspiring  with  others  to  destroy,  retain  or  conceal 
a  will  or  testamentary  instniment  of  a  decedent,  or  has  any  knowledge  as  to  such  facts, 
the  court  must  make  an  order  requiring  the  respondent  to  attend  and  be  examined  in 
the  premises,  and  may  in  such  order  or  otherwise  in  the  proceeding  require  the  production 
of  any  will  or  testamentary  instrument.  Service  thereof  must  be  made  by  delivery  of 
a  certified  copy  thereof  to  the  person  or  persons  named  therein  and  the  pa5Tnent  or 
tender  to  each  of  the  sum  required  by  law  to  be  paid  or  tendered  to  a  witness  who  is 
subpoenaed  to  attend  a  trial  in  surrogate's  court. 

Derivation.— Code  civ.  proo.,  {  3607,  without  change;  Proceeding  cannot  be  nsed  solely  In  aid  of  pog- 

as  revised  by  L.  1014,  eh.  443  from  former  §  2Q21a,  as  sible  action  In  another  court. — Matter  of  Sielcken 

added  by  L.  1910,  ch.  358.  (1021),  115  Misc.  385,  188  N.  Y.  Supp.  386. 

Note  of  revlsen  of  1914.— This  section  rewritten  in  an  Penon  Inteiested.— Matter  of  Hardy,  216   N.  T. 

effort  to  make  the  section  useful  for  the  purpose  for  which  132. 

it  was  intended.  Eiamlnatton    of     temporary    administrators.— • 

Application.— Matter  of  JussiU,  104  Misc.  570.  Matter  of  GiUender,  08  Wao,  521,  162  N.  Y.  Supp. 

Proceeding  Instituted  trrespectfre  of  probate. —  055. 

Matter  of  Work,  151  App.  Dir.  707, 136  N.  Y.  Supp.  218,  Section  cited.— Matter  of  Eno,  111  Misc.  60,  180 

affg.  76  Mise.  403,  137  N.  Y.  Supp.  07.  N.  Y.  Supp.  880. 

§  138.  Probate  of  wills  of  citizens  of  the  United  States  domiciled  in  the  United 
Kingdom  of  Great  Britain  and  Ireland. 

The  last  will  and  testament  of  any  person  being  a  citizen  of  the  United  States,  or,  if 
female,  whose  father  or  husband  previously  shall  have  declared  his  intention  to  become 
such  citizen,  who  shall  have  died,  or  hereafter  shall  die,  while  domiciled  or  resident 
within  the  United  Kingdom  of  Great  Britain  and  Ireland,  or  any  of  its  dependencies, 
which  shall  affect  property  within  this  state  and  which  shall  have  been  duly  proven 
within  such  foreign  jurisdiction,  and  there  admitted  to  probate,  shall  be  admitted  to 
probate  in  any  county  of  this  state  wherein  shall  be  any  property  affected  thereby,  upon 
filing  in  the  office  of  the  surrogate  of  such  county,  and  there  recording,  a  copy  of  such 
last  will  and  testament,  certified  under  the  hand  and  seal  of  a  consul-general  of  the 
United  States  resident  within  such  foreign  jurisdiction,  together  with  the  proofs  of  tbe 
said  last  will  and  testament,  made  and  accepted  within  such  foreign  jurisdiction,  certiKed 

8M 
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in  like  maimer.  Letters  testamentary  on  such  last  will  and  testament  shall  be  issued 
to  the  persons  named  therein  to  be  the  executors  and  trustees,  or  either  thereof,  or  to 
those  of  them  who,  prior  to  the  issuance  of  such  letters,  by  formal  renunciation,  duly 
acknowledged  or  proven,  and  duly  certified,  shall  not  have  renounced  the  trust  therein 
devolved  upon  them;  provided,  that  before  any  such  will  shall  be  admitted  to  probate 
in  any  county  of  this  state,  the  same  proceedings  shall  be  had  in  the  surrogate's  court 
of  the  proper  county  as  are  required  by  law  upon  the  proof  of  the  last  will  and  testament 
of  a  resident  of  this  state  who  shall  have  died  therein;  except  that  there  need  be  cited 
upon  such  probate  proceedings  only  the  beneficiaries  named  in  such  will. 

DcrtYmtlon.~Code  civ.  nroo.,  §  2608,  without  ohanae:  Jnrtodletloa:    domicile.— Matter  of    Robitaille,  78 

M  revised  by  L.  1014,  ch.  4^  from  former  {  2706,  as  added  Miae.  108.  188  N.  Y.  Supp.  301. 
by  L.  1000,  oh.  66;  ori«iiially  revised  from  L.  1804,  ch.  631, 
§1.    ^ 

§  139.  Who  may  propound  will ;  contents  of  petition. 

A  petition  for  the  probate  of  a  will  may  be  presented  by: 

Any  person  designated  in  the  will  as  executor,  devisee,  legatee,  testamentary  trustee 
or  guardian; 

A  creditor  of  the  decedent,  or  any  other  person  interested  in  the  estate; 

Any  party  to  an  action  brought,  or  about  to  be  brought,  in  which  action  the  decedent, 
if  living,  would  be  a  proper  party. 

The  surrogate's  court  may  direct  the  public  administrator  or  county  treasurer  to- 
present  a  petition  if  a  will  has  been  filed  in  the  surrogate's  office  for  over  sixty  days  and 
no  other  person  who  is  entitled  to  petition  for  its  probate  has  done  so. 

Such  petition  in  addition  to  the  general  allegations  contained  in  section  fifty-one  of 
this  act,  shall  describe  such  will  and  any  other  will  of  the  same  testator  on  file  in  the 
surrogate's  office,  and  set  forth  the  names  and  post-office  addresses,  so  far  as  they  can 
be  obtained  with  due  diligence,  of  all  the  devisees,  legatees  and  beneficiaries  named  in 
said  will,  or  in  any  other  will  so  filed.    (Am.  by  L.  1921,  ch.  201,  in  effect  Oct.  1,  1921.) 

DcrtYmtlon.— Code  dv.  proc.,  §  2600.    as    am.    by        Dniy  of  ezeeiilor  to  Mgame  burden  of  contest. — 

L.  1020,  eh.  477,  without  change;  as  revised  by  L.  1014,  Dodd  ▼.  Anderson,  107  N.  Y.  466,  revs.  131  App.  Dir. 

oh.  443  from  former  |  2614,  as  am.  by  L.  1807,  eh.  177;  234,  115  N.  Y.  Sum).  688.- 

oruinaUy  revised  from  L.  1837,  ch.  460,  {  4.  Duty  of  ezeentor  to  fireient  will  for  pioiMite.^ 


fireient  will  for  pioiMite. — 

The  amendment  of  1021  made  to  conform  to  code  civ.     Dodd  ▼.  Anderson,  131  App.  Div.  224,  115  N.  Y.  Supp. 

~  ids.  107_  N^  Y.  466;  Matter  of 

00  App.  Div.  441, 
tents  of  petition.    New  {  2621.    Provision  made  for  brings     Lasak,  7  N.  Y.  Supp.  2,  1  Connoly  486. 


proo..  1 2600,  MM  am.  by  L.  1020,  eh.  477.  688,  revd.  on  other  groun< 

Note  of  reflMn  of  lfl4.— See  iseneral  section  on  con*     FVaser,  165  App.  Div.  441, 150  N.  Y.  Supp.  774^  Matter  of 


mgup  any  other  will  filed  to  avoidjeparate  proceedinfs.  ■_  Effect  of  deat  h  of  heln  at  law  and  noit  of  Idn  prior 

Wno  may  proponnd  wl 

)iv.  31,  70  N.  Y.  Supp 
Supp.  1127.  53  St.  Rep.  04 
Denu  160;  Gove  v.  Haixis,  4  Dem.  203. 


lo  may  proponnd  wID.— Donlon  v.  Kimball.  61     to  entry  of  decree. — Matter  of  Herrmann,  01  Misc.  464, 
App.  Div.  31,  70  N.  Y.  Supp.  252;  Matter  of  Bradley.  23     154  N.  Y.  Supp.  057. 
N.  Y.  Supp.  1127.  53  St.  Rep.  540;  Dyer  v.  Erving.  2 


§  140.  Who  to  be  cited  thereupon;  contents  of  citation. 

The  following  persons  must  be  cited  upon  a  petition,  presented  as  prescribed  in  the 
last  section. 

If  the  will  relates  exclusively  to  real  property,  the  husband  or  wife,  if  anj'',  and  all 
the  heirs  of  the  testator. 

If  the  will  relates  exclusively  to  personal  property,  the  husband  or  wife,  if  any,  and 
all  the  next  of  kin  of  the  testator. 

If  the  Tvill  relates  to  both  real  and  personal  property,  the  husband  or  wife,  if  any,, 
and  all  the  heirs,  and  all  the  next  of  kin  of  the  testator. 

In  every  case,  each  person  designated  in  the  will  as  executor,  testamentary  trustee  or 
guardian,  and  each  person  named  as  executor,  testamentary  trustee  or  guardian,  or 
beneficiary  in  any  other  will  of  the  same  testator  filed  in  the  surrogate's  office. 

In  addition  to  the  general  contents  contained  in  sections  fifty-three  and  fifty-four  of 
this  act,  the  citation  must  also  set  forth  the  name  of  the  person  by  whom  the  will  is 
propounded;  whether  the  will  relates  exclusively  to  real  property,  or  to  personal  property, 
or  to  both;  and  if  the  will  is  nuncupative,  that  fact. 

DcrlYmttoB.— Code  civ.  proc.,  §  2610,  without  change:  affd..  167  N.  Y.  588;  Matter  of  Potter,  172  App.  Div.  458» 

as  revised  by  L.  1014.  ch.  443  from  former  <l  2615.  2616.  155  N.  Y.  Supp.  030:  Matter  of  Redfirle.  04  Misc.  20,  158 

L2615,  as  am.  by  L.  1801,  ch.  174;  L.  ll»2.  oh.  627:  N.  Y.  Supp.  1004;  Matter  of  Beoker,  28  Hun  207;  Matter 

.  1804.  ch.  118,  and  L.  1005,  ch.  438;  originally  revised  of  Hamilton,  76  Hun  200.  27  N.  Y.  Supp.  813:  In  re 

from  L.  1837.  eh.  460,  §  5.    §  2616.  as  am.  by  L.  1011.  Odell's  Estate,  23  N.  Y.  Supp.  143;  Matter  of  Bartholeek, 

eh.  433;  originally  revised  from  R.  S.,  pt.  2,  oh.  6,  tit.  2,  5  N.  Y.  Supp.  842,  22  St.  B^.  Oil;  Matter  of  Harlow,  2^ 

1 37;  L.  1837.  eh.  460.  17.  N.  Y.  Supp.  460,  56  St.  Rep.  33.  Eenney  v.  Whitmarsh, 

««WI]I."~-Matter  of  Johnson.  105  Misc.  451. 174  N.  Y.  16  Barb.  141;  Walsh  v.  Ryan.  1  Bradf.  433:  KUfoy  t. 

Bttpp.  403.  Powers,  8  Dem.  108;  Bailey  v.  Stewart,  2  Redf.  212. 

Whom  to  ke  dted.— Russell  v.  Hartt,  87  N.  Y.  10;        On  |irobate  of  win  In  foreign  stete.— Matter  ot 

Dworsky  v.  Amdtstein,  20  App.  Div  274.  51  N.  Y.  Supp.  Horton,  217  N.  Y.  368. 
007;  Cook  v.  White.  43  App.  fnv.  388.  60  N.  Y.  Supp.  153, 
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$  141.  Witnesses  to  be  examined;  proof  required. 

Before  a  written  will  ia  admitted  to  probate,  two,  at  least,  of  the  aubscribing  witnesses 
must  be  produced  and  examined,  if  so  many  are  within  the  state,  and  competent  and 
able  to  testify.  Where  the  wiU  is  on  file  in  a  court  or  public  office,  of  another  state  of  the 
United  States,  or  in  a  court,  or  public  office,  of  a  foreign  country,  and  under  the  laws  of  such 
state  or  country,  the  will  cannot  be  removed,  the  surrogate  may  issue  a  commission  to  take 
the  testimony  in  the  matter;  or  where  the  will  is  brought  to  the  surrogate's  court  by  a  repre- 
sentative of  a  public  officer  of  a  state  or  country,  the  surrogate  may  take  the  testimony  in 
the  matter  and  permit  said  representative  to  return  the  will  to  said  state  or  country,  and  the 
testimony  so  taken  and  the  decree  admitting  a  will  upon  such  testimony  shall  have  the  same 
force  and  effect  as  though  the  will  had  been  filed  or  had  remained  in  the  surrogate's  office. 
Before  a  nuncupative  will  is  admitted  to  probate,  its  execution  and  the  tenor  thereof  must 
be  proved  by  at  least  two  witnesses.  The  proofs  must  be  reduced  to  writing.  Any  party  to 
the  proceeding  may  request  the  oral  examination  of  the  subscribing  witnesses  to  .the  will 
and  may  examine  such  witnesses  and  any  other  witness  produced  by  the  proptonent  before 
the  surrogate,  without  first  filmg  objections  to  the  probate  of  such  will.  (Am,  by  L.  1922, 
ch.  653,  in  effect  April  13,  1921.) 

Dmntlan.~-Code  ov.  proc.,  {  -  -  _ 

>■  miHd  br  L.  1914.  ch.  A3  Iram 
by  h.  1013.  eh.  412:  oriiiaaUy  nr 
MapvtaofHlO.  U. 


witDfia"    repeaLecl. 

Bl(kt  of  nunk 
Div.  843,  IBS  N.  Y. 

Dalsnatten  of  wltnetM*  br  mmnl 
Hook,  U  MiH.  IG,  129  N.  Y.  Surqi.  IM;  Ma 


ilmt.     Proviaion  la     . 

M*tt< 
in.— InUtUr  of  BiifCB,  ISO  App.     N.  Y. 


Qilbort  V.  Knoi,  52  N.  Y    ■ 

ovidaB  lor     N.  Y.  880;  ThompBon  v.  f 

objsotioni.     IHck,  Si  N.  Y.  eS3;  Laos  ' 

■  ■         'PhiUipfcOBN.  Y.a~  • 


'6  Mbc.  93,  134  N.  Y. 


1 10  U.  ", 

^-afVoorl   - 

of  MoGraw.  e  App.  Div.  3' ; 

Mur  of     of  Menge,  13  mIk.  M3.  i  . 

Thomp.     Muipby.  15  Muc.  208.  3. 


Onu,  34  N.  Y.  51; 

tl«r  of  Hiuiiu,  M 

—  App.  Div.  7.  llS  N,  Y. 

N,  Y.  528;  SGtUa  c.(_^HubBr,  181 


Mm  V.  MuG&on.  SS  N.  Y,  3S7;  MMier  of  Hi 
N.  Y.  S54;  MattsT  "~  ""  "  -■  -  - 
Silpp.  210,     """ 


FuTsIl,  23  Misc.  loe,  a 
330:  TboinpiKn  v.  SssaKt 
e34;  Huih  V.  Cole.  15  Hi 
630:  DwUng  v.  Arthur.  21 
Hun  272:  WiJl  ol  Beckett 


ji  471.  37  H.  Y,  Supp.  681;     Hun  IBB,  B 
OT  V  V   B..v,.i  9B7;  buur     ol  Hurdenl: 
15a:La»b«     of  Elmer,  a 


..  ,_„.  223;  Mattu-at 
Supp,  7.W,  »0d.,  IBa  N.  Y. 
ilun  395,  affi,  8!  N,  Y. 
M);  Duck  V.  Dack.  19  Hu« 
r,  M;  Bell  V.  MoMuter,  29 
hfun  44B   Bffd.,  103  N.  Y. 


J  Hwdenbura,  SS  Hun  580,  33  N.  Y  8upp.  150:  Le 
r.  Balkrd,  1  Don.  4M:  Troup  v.  Reid,  2  Dsm. 
tfatMr  of  Fml  107  Miw.  686.  17a  N.  Y.  3upp.  TS1 

1T«  Am.  DIt.  430, 161  N.  Y.  Supp.  2at. 

nrodDCttoa  oT  attar  wHiMuai.— Matter  of  Baird,  4 
Bqn  88;  MMtar  of  MaOowrn,  G  D«m.  424. 


i3  N.  Y.  f 


N.  Y.fl 


3. 150:  Mscuc 


Odhouo.  25  N.  Y.  422;  Run  v.  Run,  83  N.  Y.  592: 
Hatter  of  Will  of  Pepooo,  9llT.  Y,  2UrMattB  «f  ^iO  <d 
Biulna,  M  N.  Y.  SM;  Holcomb  t.  Hole      '     


oid:  m  re  CottnU.  95  N.  Y.  329:  Matter  of  dndn,  119 
N.  Y.  B16;  Matter  of  Bcrnaw,  141  N.  Y.  389:  Matter  of 
Benk,  fl  Am.  Div.  211.  39  N.  Y.  Supp.  810,  nBd.,  154 
N.  Y.  750:  Matter  of  De  Hnu,  9  App.  Div,  561.  41  N.  Y. 
Sopp.  696:  Matter  of  Owes,  48  App.  Div.  S07,  62  N.  Y, 
S«q>p.  919;  Mattn  of  Navin'a  WSi.  4  Migo.  23.  24  N.  Y. 
Supp.  B3S:  In  re  Bedlow'a  Will,  a7  Hun  403.  22  N.  Y. 
Bmp.  290;  la  ra  Folt'a  Will,  71  Hun  «oa  M  N  v  a„„r, 
1052:  Upton  t.  Bamiteln,  76  Hud  5 
1078;  Matter  of  I*v"  —  "  -  — 

affd.,  147N.Y.  S99:  .__ 

Cooaoly  486;  Matter  of  Stilli 


1.  446.  ! 


NeucBBt,  2  Redf,  369:  Rei-  < 
Hoftiran  v.  Ward,  4  Rbi' 
Redf.  £0. 

S«Mibilea(lan.-Brawa  i 
16    Hun   559. 

aisnati^c  and  mbuHptlOB. — Tonnele  v.  Rail,  4 
N.  Y.  140;  Jaokaoa  v.  Jackno,  39  N.  Y.  153i_fUrten  of 
Charity  V.  Kellsy,  67  N.  Y.  4091  Matter  of  Hewitt,  91 
N.  Y.  261;  Matter  of  O'Noll,  91  N.  V,  616;  Younger  v. 
DulSe,  95  N.  Y.  536;  Matter  of  Conway.  121  N.  V.  455; 
Matter  of  Booth.  127  N.  Y,  109;  Vogef  v.  Sohritter.  139 
N.  Y.  233:  Mattw  of  Whitney,  1S3  N,  Y,  259;  Matter  of 
Andreva,  43  App.  Div,  394.  60  N.  Y.  auDp.  141.  aHd.,  102 
N.  Y.  1;  Matter  of  Gedney,  17  Mian.  500,  41  N  Y.  3uN>. 
206;  Matter  of  Sinaer,  19  Mies.  679.  44  N.  Y.  Supp.  606; 
Matter  of  Noon.  31  Mi«.  420.  flS  N.  Y.  Supp,  668:  Hitob- 
coA  V.  ThompaoD,  6  Hun  279:  Matter  c9  Dav(er,  47 
Hun  137;  Matter  of  Laudy.  78  Hun  479,  29  M.  Y.  Supp. 
136,  altd.  147  N.  Y.  899:  In  la  Phelps,  6  S.  Y.  Supp.  270,  1 
Connoly  403;  Matter  ol  BedeU.  12  N.  Y.  Supp.  96.  2 
)ly  338;  Matter  of  Strom,  18  N.  Y.  Sujjp.  104,  3 


/.  Clark,  77  S.  Y.  86S,  affs. 


Connoly  5 


;  Mai 


■r  of  WiUiarn*.  G  N.    Y.    Supp.  833. 
or  V.  Wardlaw.  3  Dsm.  48;  itnapp  v. 


Y.  Supp.  861.  8  1 

Dat*  or  «UI.— Matter  of  Haviland,  17  MIm,  193,  40 
H.  Y.  Supp.  973. 

Bnowladse  br  (eaUtor  at  cantoat*.— Matter  of 
Ball.5Miio.  481,24  N.  Y.  Supp.  864;  Matter  of  Smith.Bl 
Hiui  101,  15  N.  V.  Sum..  425;  Matter  of  Gresae,  67  Hun 
627.  22  N.  Y.  Supp.  1112;  Matter  of  Groot,  72  Huo 
648,  25  N.  y.  Supp.  633;  Matter  of  Slillman,  9  N.  Y. 
Bupp.  446, 2  County  207:  Cadmua  v.  Oakley. 
WBof"-  -'   ■•""''         —   -  "- 


<2  M.  Y.     Acker.  5  Dem.  19;  WQlianu 


•.  WilUamsoD.  2  Redf.  449; 


■,  Taylor, 


Baskin  V. 


«  N.  Y.  4 


2  N-  Y.  iaw-  744,  b'  Dom.  478. 


Hon  101,  IB  N.'y.  Supp7fc5"Matter  of  Wil 
1, 27  N.  Y.  Supp.  957 ;  Simpoon's  Will,  3  Rodf, 

WDk  raeanwt  In  dupUatc. — Croasma 
man,  95N.  Y.  147;MgBtoe'>EMile,  5N.  Y. 
CoDoo^  498. 

WOli  br  daof  and  domb.— RoOwacen  v 


____  . .  BasETsa  -._._. 
486;  Ja<skw>n  v.  Jaduon,  39  .\ 
V,  Kelley,  87  N.  Y,  409;  Matter  ot  I 
Woolley  V.  Woollev,  95  N.  Y.  331;  I 
404;  Matter  of  Will  of  PhilVi^  9S 
Beckett.  103  N.  Y.  1B7;  Mi;'  i  ' 
Div.  407, 48  M.  Y.  Supp.  4H 
30  N.  Y.  Supp.  388;  Mattei  '  I  . 
N,  Y.  Supp,  489;  MitohoUv     ; 


I.  11  N.  Y.  220; 
/.  Mott,  36  N.  Y. 
Sisters  of  Charity 
iu,  94  N.  Y.  S5ti 


78  Hun  479,  29  N.  Y.  ( 
Matter  of  Townley,  4  N 
5N,Y. 


RoUwaceo,      Matter  of  Look, 


§  142                                          SURROGATE'S  COURT  ACT                                         art.  9 

of  Bedell,  12  N.  Y.  Supp.  96,  2  Coimoly,  328;  Rutherford  482;  Nicholaon  v.  Myers,  3  Dem.  108;  PoteoB  v.  Holm.  4 

V.  Rutherford.  1  Dem.  33;  Conaelyea  v.  Walker,  2  Dem.  Dem.  14;  Norton  v.  Norton.  2  Redf.  6;  Burk's  Will.  2 

117;  Barry  v.  Brown,  2  Dem.  309;  Gardiner  v.  Rainea,  8  Redf.  239;  Stein  v.  Wilsinaki,  4  Redf.  441;  Brady  v.  Mc- 

Dem.  98;  Rumeey  v.  Goldsmith,  3  Dem.  494;  Portens  v.  Croeson,  5  Redf.  431;  Taylor  v.  Brodhead,  5  Redf.  624. 

Holm,  4  Dem.  14;  Buckhout  v.  Fisher,  4  Dem.  277;  Pretampttoii  of  dcftfh. — Matter  of  Sullivan,  51  Hun 

Matter  of  McMiUdn,  6  Dem.  347.  378,  4  N.  Y.  Supp.  69;  Estate  of  Stewart,  9  N.  Y.  Supp. 

Attestation.— Lewis  v.  Lewis,  20  N.  Y.  220;  Ck>ffin  v.  284,  1  Ck>nnoly  86;  Keller  v.  Stuck,  4  Redf.  294. 

Coffin,  23  N.  Y.  9;  Jackson  v.  Jackson.  39  N.  Y.  163;  Proof  required.— Caw  v.  Robertson,  6  N.  Y.  125; 

Brown  v.  Clark,  77  N.  Y.  369;  Matter  of  Will  of  Pepoon,  Lewis  v.  Lewis,  11  N.  Y.  229;  Delafield  v.  Parish,  25 

91  N.  Y.  265:  Woolley  v.  WooUey.  95  N.  Y.  231;  In  re  N.  Y.  9;  Peck  v.  Gary,  27  N.  Y.  9;  Coffin  v.  Coffin.  84 

CottreU,  96  N.  Y.  329;  Matter  of  Hunt,  110  N.  Y.  278;  N.  Y.  9;  GObert  v.  Kdox,  62  N.  Y.  125:  Peek  v.  Call»- 

Matter  of  Nelson,  141  N.  Y.  162;  Matter  of  Beck,  6  App.  ghan,  96  N.  Y.  73;  In  re  CottreU,  96  N.  Y.  329;  Loder  v. 

Div.  211,  39  N.  Y.  Supp.  810.  aflFd.,  164  N.  Y.  760;  Whdpley,  111  N.  Y.  239;  Hqyt  v.  Hoyt,  112  N.  Y.  493: 

Matter  of  Siser,  129  App.  Div.  7,  113  N.  Y.  Supp.  210,  Matter  of  Conway,  124  N.  Y.  456;  Matter  of  Voorhia' 

affd.,  196  N.  Y.  628;  Matter  of  Manrelick.  6  Misc.  71,  26  WiU,  126  N.  Y.  665;  Matter  of  Will  of  Snellins,  136  N.  Y. 

N.  Y.  Supp.  888;  Matter  of  Loeee.  13  Misc.  298,  34  N.  Y.  616;  Matter  of  Brigss,  47  App.  Div.  47,  62  N.  Y.  Supp. 

Supp.  1120;  Matter  of  Lyman,  14  Misc.  362,  36  N.  Y.  294;  Matter  of  NevmVi  Will,  4  Misc.  22,  24  N.  Y.  Supp. 

Supp.  117;  Matter  of  Woolsey,  17  Misc.  647,  41  N.  Y.  838;  Matter  of  Freeman,  46  Hun  458;  Matter  of  Van 

Supp.  263;  Herrick  v.  Snyder,  27  Misc.  462,  60  N.  Y.  Gieson,  47  Hun  6;  Matter  of  Smith,  61  Hun  101, 15  N.  Y. 

Supp.  229;  Matter,  of  PhUlipe,  34  Misc.  442,  69  N.  Y.  Supp.  426:  Matter  of  Williams,  16  N.  Y.  Supp.  828, 2  Con- 

Supp.  101 1;  Matter  of  Bemsee,  71  Hun  27.  24   N.  Y.  noly  570;  Burke  v.  Nolan,  1  Dem.  436;  Wood  v.  Bishop,  1 

Supp.  604,  affd.,  141  N.  Y.  389;  Matter  of  Blair,  84  Hun  Dem.  613;  Hoyt  v.  Jackson,  2  Dem.  443;  Hewitt  v. 

581,  32  N.  Y.  Supp.  845,  affd.,  162  N.  Y.  646;  Matter  of  Hewitt.  6  Redf.  271,  affd.,  91  N.  Y.  261. 


N.  Y.  Supp.  893,  affd..  163  N.  Y.  416;  Matter  of  Frey,  7     v.  Downey,  16  Hun  481;  Matter  of  Fooe,  2  Dem.  600. 
N.  Y.  Supp.  330,  2  Connoly  70;  Rolla  v.  Wright,  2  Dem. 

§  142.  Absent  witnesses  to  be  accounted  for;  dispensing  with  testimony;  com* 
mission;  proof  of  handwriting. 

The  death,  absence  from  the  state,  or  incompetency  by  reason  of  limacy,  or  otherwise 
of  a  subscribing  witness  required  to  be  examined  as  prescribed  in  this  or  the  last  section, 
or  the  fact  that  such  witness  cannot,  with  due  diligence,  be  found  within  the  state,  or 
cannot  be  examined  by  reason  of  his  physical  or  mental  condition  may  be  shown  by 
aflSdavit  or  other  competent  eiidence,  and  when  so  shown  to  the  satisfaction  of  the 
surrogate,  the  surrogate  may  by  the  decree  or  by  order  in  writing,  or  by  an  order  entered  in 
the  minutes  dispense  with  his  testimony;  or  in  a  case  where  such  witness  is  absent  from  the 
state  and  it  is  shown  that  his  testimony  can  be  obtained  with  reasonable  diligence,  the  surro- 
gate may,  in  his  discretion,  and  shall  upon  the  demand  of  any  party,  require  his  testimony 
to  be  taken  by  commission.  Where  the  testimony  of  a  subscribing  witness  has  been 
dispensed  with  as  provided  in  this  section,  and  one  subscribing  witness  has  been  examined, 
the  will  may  be  admitted  to  probate  upon  the  testimony  of  such  subscribing  wntness 
alone. 

If  all  the  subscribing  witnesses  to  a  written  will  be  dead,  or  incompetent  by  reason 
of  lunacy  or  otherwise,  to  testify,  or  unable  to  testify,  or  are  absent  from  the  state  and 
their  testimony  has  been  dispensed  with  as  provided  in  this  section,  or  if  a  subscribing 
witness  has  forgotten  the  occurrence,  or  testifies  against  the  execution  of  the  will,  or 
was  not  present  with  the  other  witness  at  the  execution  of  the  will;  the  will  may  never- 
theless be  established,  upon  proof  of  the  handwriting  of  the  testator,  and  of  the  subscrib- 
ing witnesses,  and  also  of  such  other  circumstances  as  would  be  sufficient  to  prove  the 
will  upon  the  trial  of  an  action.    (Am.  by  L.  1922,  ch.  653,  in  effect  April  13,  1922.) 

DerlTatlon.— Code  civ.  proc.,  {  2612,  without  chanee;  462;  Matter  of  Carey,  14  Misc.  486,  36  N.  Y.  Siu>p.  817: 

a«  revised  by  L.  1014,  ch.  443  from  former  §§  2610,  2620.  affd.,  24  App.  Div.  531,  49  N.  Y.  Supp.  32;  Matter  of 

12619,  aa  am.  by  L.  1882,  ch.  399;  L.  1888,  ch.  508,  and  Schweigert,  17  Miac.  186,  40  N.  Y.  Supp.  979;  Matter  of 

.  1902,  ch.  114;  originally  revised  from  L.  1837,  ch.  460,  Purdy,  25  Misc.  458,  55  N.  Y.  Supp.  644,  affd.,  46  App. 

part  of  H  10,  11;  L.  1841,  ch.  129.  H  1-3.    1 2620,  oriei-  Div.  83.  61  N.  Y.  Supp.  430;  Matter  of  Seara,  33  Muo. 

nally  revieed  from  R.  S.,  pt.  2,  ch.  6,  tit.  1,  A  13  and  16;  141,  68  N.  Y.  Supp.  363;  Matter  of  Fitsserald,  33  \Dao. 

L.  1837,  oh.  460.  1 20  325,  68  N.  Y.  Supp.  632;  Matter  of  CarllTsS  Miao.  471,  77 

In  genciml.— Matter  of  Johnaon.  7  Misc.  220,  27  N.  Y.  N.  Y.  Supp.  1(K)6;  Matter  of  Halstead,  51  Miso.  542,  101 

Supp.  649;  RoUa  v.  Wright,  2  Dem.  482.  N.  Y.  Supp.  971 ;  Matter  of  Foley,  55  Misc.  162.  106  N.  Y. 

rroeedOK;    nonreadeDce   of  wltneu.— Matter  of  Supp^  474;  Matter  of  Abel,  63  Misc.  169, 118  N^  Y.  Supp; 
Beck,  6  Ai 


N.  Y.  750 

631;  Upto 

Graver  v.  Haax,  2  Dem.  216.  Matter  of  UoeeDthal,  100  Miac.  84. 164  N.  Y.  Supp.  1060» 

Proof  of  hmndwritinc.— Matter  of  Briggs.  47  App.  Matter  of  Dale.  56  Hun  169,  9  N.  Y.  Supp.  396.  affd.,  134 

Div.  47.  62  N.  Y.  Supp.  294;  Matter  of  Kletta's  Will,  3  N.  Y.  614;  Matter  of  Laudy,  78  Hun  479,  29  N.  Y.  Supp, 

Mite.  385,  24  N.  Y.  Supp.  721;  Matter  of  Van  Gieson,  47  136,  affd..  147  N.  Y.  699;  Graber  v.  Haas,  2  Dem.  216; 

Hun  5;  Matter  of  Smith,  61  Hun  101, 16  N.  Y.  Supp.  425:  Matter  of  Winne,  107  Misc.  398,  177  N.  Y.  Supp.  699; 

Matter  of  Clark,  7  Hun  471,  27  N.  Y.  Supp.  681;  Matter  of  Matter  of  Sniffin,  113  Misc.  307, 184  N.  Y.  Supp.  538. 

Wilson,  76  Hun  1,  27  N.  Y.  Supp.  957;  Matter  of  Kane.  20  Attestation  clause.— Matter  of  Corcoran,  145  AppL 

N.  Y.  Supp.  123, 2  Connoly  249;  Collyer  V.  Collyer,  4  Dem.  Div.  129,  129  N.  Y.  Supp.  165;  Matter  of  Wagner,  67 

58:  Matter  of  Reynolda,  4  Dem.  68;  Matter  of  Dockatader,  Misc.  6,  124  N.  Y.  Supp.  615. 

6  Dem.  106;  Worden  v.  Van  Gieson,  6  Dem.  237.  Production  of  will.— Matter  of  Cameron,  47  App. 

When  wlO  may  be  estmbllstaed.— Matter  of  Hesdra,  Div.  120, 62  N.  Y.  Supp.  187.  affd.,  166  N.  Y.  610;  Matter 

119  N.  Y.  615:  Matter  of  De  Haas,  9  App.  Div.  561,  41  of  Law,  80  App.  Div.  73,  80  N.  Y.  Supp.  410.  affd..  176 

N.  Y.  Supp.  696;  s.  c,  19  App.  Div.  266,  46  N.  Y.  Supp.  N.  Y.  471. 

189;  Matter  of  Cornell,  89  App.  Div.  412,  85  N.  Y.  Supp.  Holocraphlc  will.— Matter  of  Ellery,  139  App.  Div. 

920;  Matter  of  Moore,  109  App.  Div.  762.  96  N.  Y.  Supp.  244,  123  N.  Y.  Supp.  1015. 
729;  Matter  of  Abel.  186  App.  Div.  788,  121  N.  Y.  Supp. 

8tt 


irt.  9  PROBATE  OF  WILLS 

§  143.  Proof  of  lost  or  destroyed  will. 

A  lost  or  destroyed  will  can  be  admitted  to  probate 


I  Bum^te'a  court,  but  only 
in  case  the  will  wae  in  existence  at  the  time  of  tlie  testator's  death,  or  was  frimdulently 
destroyed  in  his  lifetime,  and  its  pro^dsions  art'  I'k'urly  and  distinctly  proved  by  at  least 
two  credible  witnesses,  a  correct  copy  or  draft  I  icing  eqiiivalent  to  one  n-itncss. 


•a.,  1  2613.     New  nuttar 

m  Former  U  IMSl  2(131; 
0.  all.  3«e,  Ys.     8«  alK 


>D. — Code  dy.  f 
UHiiuiei  t«TDd  of  a>ilv  d*.  t 
TiMd  by  L.  19U,  cb.  443  !___ 

aiimally  revued  from  L.  1870, , 

R.  &^.  2,  oh.  e,  tit.  1.  t  BTb.    I  ISflS.  oHciully  nviMd 
from  R  a,  pt.  2,  sh,  6,  UC.  I,  |e7b, 

AnMc«tliui,~ Mutter  of  Kennnly,  lfl7  N.  Y.  163. 
kffr  M  Am.  Div.  108, 66  N.  Y.  8im.  870,  tMt.  30  Mi»,  1, 
82  N.  y.  gupp.  1011:  Whitney  v.  ftlittaey.  171  N.  Y.  176; 
Matter  ol  Pimjy,  46  App.  Div.  33.  61  N.  Y.  Bam.  430, 
aflC  2S  Mi«.  46^  AS  N.  Y.  Supp^  644-,  M  & 


PreiiaiiipUon  of  dntnctloii.— Matter  of  Ban 

"■     ' .  373;  Mmtter  of  Ke; 

-■    -3  AM'.  Div. 


N.  y.  604; 


Bapp.  2 

M.Tf.  B__ 

N.  Y.  Gupp.  570;  1 


.  8upp.  74S,  iiSd,,  171 

.. ISO  Am. — 

t  $34;  EobD  v.  Hoes,  14  Mbe. 


I.  393,  167 


PreiiaiiipUon  of  dntn 

.\l>p   Div.  S23.  75  N.  Y.  B 

N  V''^upp.  fmi\»ad..%7N.'V"B3;'MBtMro(A»SiIiifa! 
7,  Mi9c,436,  135N.  Y^Supp.  616. 

7l'  \iin.  Div.  567,  Wn.'Y.'Supp.'  748rmffd.j  I'zTnTy; 

.■.-U;MiillctofW»l<iroo,19MiK.333,44 

MoiTFr  of  Pardy.  26  Miu.  45S.  65  N.  Y. 

■Irt  App.  Div.  33. 61  N.  Y.  Slipp,  430;  MM 

M^v.  472,  73  N.  y.  Supp.  803;  Matter  of  M«nb.  w  xiu- 
1117:  ColliEUi  V.  MeKoBMn.  2  Dear  421;  Collyer  *. 
I  .Dvfrr.  4Dem.  63:MatUsro(ItuHr.  flDem.  31;  Matter 
r,l  I'ulnp.  R  T)„tr..  3«l;  MeNally  v.  Btowa.  5  Redt.  372. 


Qruuher, 
muu.,  174  K.  Y. 
N.  Y.  Bupp. 353; 
"       >.  M4,  tS±, 

RaSeld.3S 


1    of    frarned 

r-  11(1211,  lie  Mits.  637,  IMh  N,  Y.  Hupp. 
Ht.  proc,  H  IMl,  IMS  ftppUcabk.— MUt 
1.  76  MiH.  434. 


„ ,  ,. a  ti.  Y, 

t;  Matter  of  Waldroo'i  Will,  IB  MiH.  333,  44 
1.  363;  MMter  of  Ccvittb.  31  Min.  422,  65 
-    ■'"■  "— —  of  Rofleld,  36  Miao.  473.  73 

— „.  — , .    .■.  Perry,  21  N.  Y.  Supp.  133; 

Eeoy  V,  Dimon.  37  N,  Y.  9upp.  93:  Bohultheii  v.  Sohul- 
thei^  143  N.  Y.  Bupp.  324. 

KSmt  ot  McOon.— Upton  v.  Benutdn,  76  Hua  SIB,  27 
N,  Y,  Bupp.  1078;  Hatch  v.  Bicmau,  I  Dam.  619. 

Wbcn  onb  pvt  <rf  wlB  lort  or  dntroy^.— Matter 
ol  Kent,  SB  Mlk.  16,  32, 163  N.  Y.  Snpp.  667. 

§  144.  Probate  not  allowed,  unless  surrogate  satisfied. 

Before  admitting  a  will  to  probat*,  the  feurrogate  must  inquire  particularly  into  all 
the  facts  and  circumstances,  and  must  be  satisfied  with  the  genuineness  of  the  will,  and 
the  validity  of  its  execution. 

If  it  appears  to  the  surrogate  that  the  will  m;is  duly  executed;  and  that  the  testator, 
at  the  time  of  exfeuting  it,  was  in  all  respects  'onipeteut  to  make  a  will  and  not  under 
restrunt;  it  must  be  admitted  to  probate  as  a  \^  ill  valid  to  pass  real  projwrty,  or  personal 
property,  or  both,  as  the  surrogate  det«rmiiic.-;,  and  the  petition  and  citation  require, 
and  must  be  recorded  accordingly.  The  decree  iiiiniittrng  it  to  probate  must  state  whetlier 
the  probate  was  or  was  not  contested. 

—  Befusal  uf  probate  for  lack  ortpabUcBtlaii. — 

r  of  Sbiper,  86  Sliac.  677.  140  N.  Y.Supp.  486. 

—  AekDowl«JsiD«it.~Matt«r  of  Iteefff,  155 
)iv.  675,  141  N.Y.  Bupp.  5 

npeteocr  of  Icatator.—Mattu  al  White,  121 
406;  Matter  of  Coe,  47  App.  Div,  177,  S3  N.  y. 
376:  Matter  of  Riobardeoa.  61  App,  Div.  687,  64 
Bupp.  944:  Klse  v.  Farrell.  71  App,  Div.  219,  7S 

642;  Matter  of  ainmc,  ITS  App,  Div.  539, 166 


Jv.  proa.,  13614,  without  ehanu: 

Mtsvbed  by  L.  1914,  ob.  443  from  torma  U  3(33,  31^ 
I  3622,  orisiully  niUed  from  L.  1637.  eh.  MO,  part*  of 
H  10,  17.  1 2623,  oriciDally  reviaed  hum  K.  S..  pt.  2, 
ah.  «,  tit.  1,  1 14;  L.  18377^.  460,  1 18;  L.  IS77,  oh.  306, 

of  Hanoaiui,  17B  App.    Div. 


37; 


182,  165  N.  Y.  8u,j, 

AppBcattoB.— Hatter  of  Bwtholiok,  141  N.  Y.  166; 
Hatter  of  Tarrell.  166  N.  Y.  330;  Mattw  of  Huber,  181 
JM.  Div.  635.  168  N.  Y.  Supp,  8S0. 

amtmiMta  mut  be  ntHSed.— Matter  of  Bohrieber, 
113  Am.  Div.  405,  98  N.  Y.  Supp.  483;  Matter  of  Kirk- 
ho]d«rAl71  App,  Div.  153,  158.  167  N.  Y.  Supp.  ~ 
Hatter  of  BoMom.  196  App.  Div.  330.  136  N.  Y.  Su] 
782:  Matter  ol  Oliver,  13  Mi«j,  466,  34  N,  Y,  Su 
Hatta.of  Babawk.  42  Miwi.  23G,  86  N.  Y.  Supp.  DTU; 
Matteilof  Burtii.  43  Miao.  437.  S9  N.  Y.  Supp.  441;  Hoyt 
V.  JackioD.  2  Dem.  443;  Co<W  v.  Benedict,  3  Dem.  136. 

rroar  la  luanlty,— Matter  of  Lone.  43  Mian. 

560,  89  N.  Y.  Supp.  65&  Matter  ol  Giauque,   83   Miee. 
684,  145  N.  y.  Supp.  3e4niyatt  v,  Lunoin,  1  Dem.  14. 

Burden    of    ho^IV    u><tMe    InBnence. — 

Eokert  v.  Page,  161  An>,  Div.  164, 146  N.  Y.  Bupp.  513. 

Bnraea  «  pmof  ob  pninMieDt. — Matt«r  ol 

Jaoobe.  76  Miae,.  394,  137  N.  YT  Bupp.  156;  Matter  of 


;.  y. 

S"^      _  ___ 

;     V.'Bimk  ai2;'l£itl«"ol'flubiuiuji'37  Uin 
N   V.  Supp.  375:  Matter  olWldmayer,  34  MiM.  439.  W 

.  V.  Supp.  1014;  Matter  of  BruiO6MlB0.  680.73  N.Y. 
i[.p  421;  Matter  olElater,  39  bftn.  63,78  N.  Y.  Bupp. 
71.  MalteroINeary,BIHiH.657.  116  N.Y,  Supp.  971; 
.'i.Ei-T  of  TymoeoD,  114  Miao,  643.  187  N,  Y.  Supp.  330: 
:  .tfr  of  FVeeman.  46  Hun  458;  Matter  of  O'E^.  84 
'  .'.  N'.il,  33  N.  Y,  Bupp.  463:  Knapp  v.  Rdlly,  3  Dam, 
-     KaniBdell  v.  VIela,  6  Dem.  241;  LeaUo  v.  Ledie,  IS 

'  i.iy.  ra,,  se. 
ti-rdlct  of  lurr  coneiiulTe.— 

It:"    r>iv.  860,  168  N,  y.  ? ' 


397,  160  N,  y,  Supp, 
cond  trial.     

.  Supp.  901 


of  Gleoeoa,  01 
ol'Huber,  103  Miio.  500.  170 


'—'Kmiim  a^wAdl't 
Kinc  SO  Miac.  63S,  154  N.V.  Bupp.  238. 
Pmaf  of  aeentton.— Matter  of  Smai 
145  N.  y.  Supp.  B3S:  Matter  of  Burd,  41 
of  Hardenburc,  85  Hun  580,  33  N,  Y.  Supp.  lou,  .:  h. 

S  146.  Construction  of  will,  how  obtained. 

An  executor,  administrator  with  the  wiU  anm  \f'd,  or  any  person  interested  in  obtain- 
ing a  determination  as  to  the  validity,  constrin  tiim  or  effect  of  any  disposition  of  prop- 
erty contained  in  a  will,  may  present  to  thf  surroRate's  court  in  which  such  will  WM 
probated,  a  petition  setting  forth  the  facta  whii-li  show  his  interest,  the  names  and  poet- 
office  addresses  of  the  other  parties  interested,  :irid  the  purticular  portion  of  such  will 
concerning  which  he  requests  the  determination  uf  llie  court. 
m 


ft  146,  147  SURROGATE'S  COURT  ACT  art.  9 

If  the  surrogate  entertains  tVie  application,  a  citation  ehaU  iaaue  to  all  persons  interested 
in  the  question  to  be  presented,  to  show  cause  why  such  determination  ahould  not  be  made. 
On  the  return  of  the  citation  the  surrogate  shall  make  such  decree  as  justice  requires. 

If  a  party  expressly  puts  in  issue  in  a  proceeding  for  the  probate  of  a  will  the  validity, 
construction,  or  effect  of  any  disposition  of  property,  contained  in  such  will,  the  jturro- 
gate  may  determine  the  question,  upon  rendering  a  decree,  after  notice  gi\'en  in  such 
manner  as  the  surrogate  directs  to  all  persons  interested  who  do  not  appear  on  such 
application  in  person  or  by  attorney;  Or,  unless  the  decree  refuses  to  admit  the  will  to 
probate,  by  reason  of  a  failure  to  prove  any  of  the  matters  specified  in  the  preceding 
section,  may  admit  the  will  to  probate  and  reserve  the  questions  so  raised  for  future 
consideration  and  <!ecree. 

DertntiDn.-Cods  oiv.  proc..  {  X15.  without  dMV:  ZUteMrnr,  SS  Miao.  38S,  ISI  N.  Y.  Bam-  B50;  Mstler  ol 

ursviKd  by  L.  ISU.  cfa.  M3  fmm  tormfr  1  2624.  uus.  CMiQ.  SB  Min.  03.  ISI  H.  V.  8uin>.  aMrlhUarotSuia. 

by  L.  1910,  cb,  584.  uid  L,  1913,  cb.  337:  griKinklly  riTuad  SB  MiM.  lOS,  lU  N.  Y.  Bam.  MS;  Mattv  of  Leuy,  91 

from  L.  1S70.  cb.  a5ft.  (11.  MIk.  464,  IM  N.  Y.  Supp.  ilW:  Matter  of  Noe.  94  Min. 

Note  of  nitwra  or  Uti.— Gener*!  juriBdirnJoQ  to  B3,  157  N.  Y.  Supp.  979;  Mattw  ol  KliimpI,  95  MIh.  43fl, 

CDiulnii!  a  wiU  (riven,  either  ID  speoiBl  prouwdjog  lor  Uiat  158  N.  Y.  Supp.  1094;  Muter  of  Smith,  W  MiH.  414.  IflO 

Birpose.   or  in  pendinE  nroc«fIiiig,  imrludine   priblte.  N.  Y.  Supp.  514:  Msttar  of  Kobler,  06  Llisc,  433.  150 

initoloR  il  would  be  nec^uiy  to  bring  an  „  -.  .id  for  N.  Y.  Supp.  ee9;  Matter  of  Farmer,  BB  >,Ii9i-.  437.  163 

ooiutruatiDn  in  mogt  cues.  N.  V    Bupp.  lOSB;   Msttsr  of  SbrKler,  S3  Hun  35,  17 

In  general.— Matter  of  Trumble.     198    N      ■-     454;  N.  Y.  Supp.  273;  Matter  of  Perldai,  76  Hufc  129,  2«  N.  Y. 

Matter  of  IUnd«l],  77  Misc.  41,  137  N.  V.  .-lii    ■   319:  Supp.  B58,  affd.,  145  N.  Y.  599:  Matter  ol  Campbell.  "" 

Matter  of  Werle,  Bl  Mieo.  398,  155  N,  Y.  s.,-.  .   262;  Hun  374,  34  N.  Y.  Supp.  S31;  In  re  Katlan'.  Will,  I 

Matter  ol  Schrievor,  91  ^^iK,  655.  155  N.  V    -  i  ...  825:  N.  Y.  Bupp  705;  Haisnn               "        ■           -  ^         . 


.,101  Miao,  3«,167_^N.Y  ^i  ■     lOlB;     T|m^T.  l^e_rs,_^2^D«n^  200^  Potter  v.  MeAlrane 
4  Dem.  313;  }l'    *" 

-.-..,...- Homeforlnn 

.., ..  Y.  Supp.  IWl  473;  Matter  of  ThomnMn. 

niuler  fbrniH' law.— MattiT  i<(   Davii,     derno,  5  Dem.  288:  Matter  of  TifonL  5 


eil.  107  Migo,  145.  176  N.  Y,  Supp  LM-.      latts     108:  Pfaler  t,  IUb«^,  3  Dam.  360:  Kslaey  i.  Van  Cuip.  3 
.     .......       ._-,   .......  ,r  ^  r.^..._     r...  .    tr,„.  T — loh  v.Lorette,  4  DoUL  313;  Jonee  V.  Hamera- 


of  Revoolda,  109  Misc.  453.  178  N.  Y.  Supp  ■;-:  I      Iatt«  Dem.  630;  Lynch  v. 

otPhilUpe.loaMlBo.  413.  177  KV,  Supp.  BBS.  M  ,  terof     ley,  4  Dsm.  427;  Wi ._„-„,„,,„=.„. 

Fitadmrnona.  114  Misc.  71,  186  N.  Y.  Supp  IWl  473;  Matter  of  Thomjwon,  6  Dem.  117:  Matter  of  Mo- 

CoiutrucUDn  nniler  rbrm«' law.— Matter  >.(   Davii,  derno,  5  Dem.  288:  Matter  of  TifonL  5  Dem.  524:  Lud- 

182  N         468  affa     0       pp    D                                8  PP  lam  v.  Holman,  8  Dem.  194;  MatterrfP«lh,  B  Dem.  391; 

1004    AerMunaSN                                   Ap  Matter  of  Harai*,  2  N.  Y.  Supp.  369:  S  Dem.  456:  ESrav 

Di           5N             p       90           te        P                    App  v.  Foundling  Aaylum,  5  Redf.  SS7;  Maii^t  ,if  Mould 

D       S30            N    Y   S                                                T   40  (1B21),  tBSApp.  biv.  822,  187N.  Y.  Supt..  .155 

Muc  3699NSpp6                                    Jie59  Power  t«  eipniMte  matter.— Mfttter  of  Me>er,  71 

Muo     30         N        a         "09  Mien,  568.  131  N.  Y.  Supp.  27. 

Pdwc    to  eoiutnie  wtl                                             W  l  will  of  leal  prapcrtr-— Matter   of  Merriman,    136 

o    K   man      ''6  \                  Rey      da                           224  N.  Y.  68:  Matter  of  Aotler,  1S2  N.  Y.  465,  aSc  104  App. 

N  Y  429   435    Mb  ter       Au»          5     p                  8  85  Div.  ISS.  93  N.  Y.  Supp.  40*;  Matter  ol  Davi.,  59  Mik. 

N         S  pp                 te         D  VI                                         3  310,  112  N.Y.  Supp.  205:  Matter  ol  Smith.  96  MiK^  414, 

N  Y  Sum     004  add      *.  N         408   M                         (  IflO  N.  Y.  Supp.  514;   Matlar  of  Ullman,  67  Hun  5.  21 

Walker     36  App  D      20     20  N        S  pp                Ihncer  N.  Y.  Supp.  76S,  revd..  137  M.  Y.  403;  PriTt  v,  Fouoher,  3 

»T«m44ppD      8529NYSp                 ater  Dem.  339. 

of  MoTKanatam  BMk9830I\Y                          ater  AUowanoa  to  apedal  faardlaD. — Maltar  of  Thaw, 

ofKinmerma       2      ik           50  N  Y  S     □               ater  IS9  App  Div.  368,  169  N.  Y.  Supp.  430. 

ot  Roborlao  ,  23  Miae     5a6NYS«i»            terof  Ba  adladlcaU.-^^onie  v.  Cbapman,  193  N.  Y,  467. 

Mulle      25  M »   353    55  N              pp    4.              bar     f  larladTetlon    of    ronreme    eoort.— Moore    v.    De 

nminmd    a7^lK4             NYSpp                    larol  Oroole,  158  App.  Div,  fOU.  143  N.  Y.  Sunr.  K!% 

0  28     53  V  Y  S  pp     is                     H  w-  AetlODa  under  fornier  t  M 

~  -"   ■         "■      I.  Y.  8i 

.._..__,,                                  .  ....           .  288,  148  N.  Y.  Supp    7._,__. 

_      .           _4  N    Y   3     p                                            ilk     -  hill  v.  Debovdee,  154  App.  Div.  728,  150  S.  Y.  Supp. 

bureteo  Mm                     N                                         tar     t  3S7. 

U                            V,                                                    ter     I  MI|htB  of  alter-boro   chlldreD.— Matter  of   Dick 

C                                                                                      ter     f  (lfl22l,  117  Misc.  635. 

§  146   Notice  of  probate   o  lega  ees  and  devisees. 

Before  letters  are  issued,  there  shall  be  filed  in  the  surrogate's  court  a  written  notice, 

entitled  in  the  proceeding,  stnting  the  name  of  the  testator,  that  his  last  will  and  testa- 
ment has  been  offered  for  probate,  or  probated,  as  the  case  may  be,  and  the  name  and 
post-office  address  of  the  proponent,  and  of  each  and  every  legatee,  devisee  or  other 
beneficiary,  as  set  fortli  in  the  petition,  who  has  not  been  cited  or  has  not  appeared  or 
waived  citation,  with  proof  by  affidavit  of  the  mailing  of  a  copy  of  such  notice  to  each 
of  said  beneficiaries. 

Dcrlva Hon.— Code  dv.   proa.,   {  2616,   aa  addad  by  It  ia  feared  that  soma  lecaleee  loaa  their  legacies  beeauae 

1914,  eh.  443,  without  chaooe.  they  never  have  notice  of  the  letaey  and  tt — '---" 

NDt«  of  reilKn.  ari>14.^rhe  purpoae  of  tbii  awliOQ  eial  Kltlement  of  the  i 


N  Y  S  pp      50  krena-     163  App   Div.  82,  148,  N.  Y.  Supp.  733; 


'NY' 


,pp   Div.  82,  148  N.  Y.  Supp.  733:   Wadsworth  v. 
loBfl.  183  App.  Div.  288,  148  N.  Y.  Supp    798;  Tut- 


L.  1914,  oh.  443,  nilhout  chaage.  they  never  have  notice  of  the  lei^oy 

"-'-  -'  — ■■ !  of  l»14.— The  purpoee  of  tbit  ssclJon     eiaf  Battlement  of  the  aetata. 

intemteil  who  are  not  next  ol  Un  or         See  new  |  2618  where  tame  noUoa  i«  used  in  cbh  ol 

er  of  Johiuon.  Via  Mw.  451 


...  ~B  will.     To  te-     oonteet, 

many  cuaee  make  1ar«         SecOon  dted.^ 

a  ia  not  iunsdi^^uonal.     174  N.  Y.  Supp.  49 


§  147.  Who  may  file  objections  to  the  probate  of  an  alleged  will ;  jury  trial. 

Any  person  interesteii  in  the  event  ,'is  devisee,  legatee  or  otherwise,  in  a  will  or  codicil 
offered  for  probate;  or  interested  as  heir-at-law,  next  of  kin,  or  otherwise,  in  any  property, 
any  portion  of  which  is  disposed  of  or  aflected,  or  any  portion  of  which  b  attempted 
to  be  disposed  of  or  afTected,  by  a  will  or  codicil  offered  for  probate;  or  ia  interesteii  as 
devisee,  legatee,  executor,  testamentarj'  trustee  or  guardian  in  any  other  wili  or  codicil 
allied  to  have  been  made  by  the  sanie  testator  and  not  duly  revoked  by  him:  may  file 
objections  to  any  will  or  codicil  so  offered  for  probate. 


art.  9  PROBATE  OF  WILLS  §§148-150 

Such  objections  must  be  filed  at  or  before  the  close  of  the  testimony  taken  before  the 
surrogate  on  behalf  of  the  proponent;  or  at  such  subsequent  time  as  the  surrogate  may 
direct,  and  if  a  jury  trial  of  any  issue  is  desired  the  same  shall  be  demanded  in  the 
objections. 


DegrlTsOon.— Code  err.  proc..  |  S617,  m  added    by  N.  Y.  Supp.  920;  Nephew  of  huaband  of  teetatriz.    Mat- 

L.  1914,  ch.  443,  without  chance.  ter  of  Htft,  106  Miso.  290.   Persona  interested:  assignee  of 

Note  of  rerlsen  of  If  14.— Notice  in  new  §  2611,  furo-  next  of  Un.    Matter  of  Zimmerman,  104  Miso.  516. 

vision  for  oral  or  cross-examination  for  laving  foundation  ElKht  to  trial  by  Joiy. — Matter  of  Potter,  94  Miso.  12, 

for  objections.    The  unfair  requirement  that  the  propon^  158  N.  Y.  Supp.  1001; 

eat  shall  produoe  practically  all  the  witnesMS  a  contestant  Onto  aUowlng  ottur  eontostoati  dlserettoiuuT.^ 

wants  to  examine  provided  for  in  former  1 2618  (new  Matter  of  Juengst,  192  App.  Div.  917, 183  N.  Y.  Supp.  85. 

1 2611).  is  repealed.  DeftNllt  of  eontostontt«— Matter  of  Wolfe,  1^  App. 

Constraed  with  code  cIt.  piO€.»  1 2610.— Matter  Div.  35,  168  N.  Y.  Sum>.  264. 

of  Johnson,  105  Misc.  451. 174  N.  Y.  Supp.  493.  Denuind  for  trtal  by  Jury.— Matter  of  Holm6^!l67 

Wbo  may  file  objecttons.— Matter  of  Nelson.  89  App.  Div.  237,  152  N.  Y.  Supp.  822;  Matter  of  {Garn- 

Misc  25,  152  N.  Y.  Supp.  734:  In  re  Cutters'  Estate.  148  ncfat.  180  App.  Div.  21,  167  N.  Y.  Supp.  438. 

§  148.  Notice  to  legatees  and  devisees  of  objections  filed. 

Whenever  objections  are  filed  to  the  probate  of  a  will,  the  proponent  shall  file  a  notice 
stating  the  name  of  the  testator,  that  his  last  will  and  testament  has  been  offered  for  probate, 
the  name  and  postoffice  address  of  the  proponent,  and  of  each  legatee,  devisee  or  other 
beneficiary,  who  has  not  appeared  by  attorney,  and  the  names  of  any  other  persons  directed 
by  the  surrogate  to  be  notified.  Such  notice  shall  be  served  on  each  of  the  parties  therein 
named  in  such  manner  and  within  such  time  as  the  surrogate  shall  direct,  which  notice  shall 
have  the  additional  statement  included  in  or  endorsed  thereon  that  objections  have  been  filed 
to  the  probate  of  such  will  and  that  the  same  will  be  heard  on  a  day  or  at  a  term  of 
court  therein  stated.  Proof  of  due  service  of  such  notice  shall  be  made  and  filed  in  the 
surrogate's  office,  and  any  decree  in  the  proceeding  shall  not  affect  the  right  or  interest 
of  any  such  person  unless  he  shall  have  been  so  notified.  (Am.  by  L.  1922,  ch.  653,  in  effect 
April  13,  1922.) 

Doflvstlon. — Code  civ.   proc.,  §  2618,  as  added  by        The  former  section  (2617)  did  not  require  a  citation  and 

L.  1914,  oh.  443.  witliout  chimge.  the  conseauent  aoquiring  of  jurisd  iotion  by  ^e  regular 

Note  of  revisers  of  lil4. — Ciovers  requirement  for  method,  although  that  is  common  practice. 
notice  in  case  of  contest 

§  149.  Proceedings  upon  jury  trial  of  contested  probate. 

Upon  the  trial  before  the  court  and  a  jury  of  the  objections  filed  to  the  probate  of 
a  will,  or  codicil,  or  either,  the  verdict  of  the  jury  or  any  order  or  decision  of  the  judge 
holding  the  court  shall  be  entered  in  the  minutes  of  the  court;  and  if  the  trial  was  not 
held  in  the  surrogate's  court,  such  verdict,  order  or  decision  shall  be  certified  by  the 
clerk  of  the  court  to  the  surrogate's  court,  whereupon  the  surrogate  shall  enter  a  final 
decree   accordingly. 

DcrlTatton.— Code  civ.  proc.,  §  2619,  as  added  by        Framed  Issnet.— Matter  of  Plate,  03  Miso.  423,  156 
L.  1014,  ch.  443.  without  change.  N.  Y.  Supp.  090. 

Bioto  or  reflsers  of  l»U.—f  2653a  to  be  repealed.  Beroeaaon  Is  qiMstloii  of  lAw.^Matter  of  Whiter 

106  Misc.  210, 174  N.  Y.  Supp^  424. 

§  160.  Wills  to  be  recorded  and  retained ;  exception. 

Every  will  admitted  to  probate,  together  with  the  decree,  order  or  judgment  admitting 
it  to  probate  shall  be  recorded  in  the  proper  surrogate's  court.  Where  a  written  will  is 
proved,  it  must  be  filed  and  remain  in  the  surrogate's  office,  except  in  matters  where  the 
will  is  on  file  in  a  court  or  public  office  of  another  state  or  country''  under  the  laws  of  which 
it  cannot  be  removed.  But  when  it  shall  be  shown,  by  affidavit  or  otherwise,  to  the  satis- 
faction of  the  surrogate,  that  the  decedent  left  real  or  personal  property  in  another  state 
or  territory  of  the  United  States  or  in  a  foreign  country,  and  that  the  laws  of  such  state, 
territory  or  country  require  the  production  of  the  original  will  before  the  provisions  thereof 
become  effective,  the  surrogate  may,  at  any  time  after  probate,  and  upon  such  notice  to  the 
parties  interested  in  the  estate  as  he  may  think  proper,  cause  any  original  will  remaining  on 
file  in  his  office  to  be  sent  by  post  or  otherwise  to  any  court  which,  or  to  any  officer  of  such 
state,  territory  or  countrj'  who,  under  the  laws  thereof,  is  empowered  to  receive  the  same  for 
probate,  or  may  dehver  such  will  to  any  person  interested  in  the  probate  thereof  in  such  state, 
territory  or  country,  or  to  his  representative,  upon  such  terms  as  he  shall  think  proper  for 
the  preservation  of  the  will  and  the  protection  of  other  parties  interested  in  the  estate. 
(Am.  by  L.  1922,  ch.  653,  in  effect  April  13, 1922.) 

DertVAtton.— Code  dv.  proc.,  §  2620,  without  change;  L.  1837,  oh.  460,  (20.    1 2623,  originally  revised  from 

as  revissd  by  L.  1914,  ch.  443  from  former  §§  2498.  2620,  R.  8..  pt.  2,  oh.  6,  t;  L.  187it.  1.  {  147,  ch.  206,  §  2. 
2623.    §  240iB,  originally  revised  from  R.  S.,  pt.  2,  ch.  6,         Note  of  revlsen  of  ltl4.— Substance  found  in  formsr 

tit.  4,  1 60;  pt.  3,  ch.  3,  tit.  1.  I  7;  L.  1837,  ch.  460,  I  3.  §§  2623,  2498.    Requirement  that  proofs  in  uncontested 

1 2620,  as  am.  by  L.  1888,  ch.  508;  L.  1902,  oh.  114;  ongi-  probate  be  also  recorded,  omitted.    Part  of  {  2620  put 

nally  revised  frcun  R.  S.,  pt.  2,  ch.  6,  tit.  1,  St  13,  16,  17;  mto  this  section.   §  2635  to  be  repealed,  as  many  ssMohert 
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think  the  oriclnAl  will  should  always  remain  in  the  lurro-    provided  in  new  eeotSon.    If  the  Motion  (9635)  is  retained 
gate's  offioe.  it  oudht  to  provide  for  retaining  the  will  if  any  action  is 


gate's  offioe.  it  oufhl 

Many  real  estate  lawyers  are  strongly  of  the  opinion    pending  ana  lor  a«  uun  two  yean, 
that  aU  wills  shoold  remain  in  the  surrogate's  offioe,  as 

§  161.  Will  certified,  or  record  thereof,  may  be  read  in  evidence. 

The  surrogate  must  cause  to  be  indorsed  upon,  or  annexed  to,  the  original  will  ad- 
mitted to  probate,  or  the  exemplified  copy,  or  statement  of  the  tenor  of  the  will,  which 
was  admitted  without  production  of  an  original  written  will,  a  certificate,  under  his 
hand,  or  the  hand  of  the  clerk  of  his  court,  and  his  seal  of  office,  stating  that  it  has, 
upon  due  proof,  been  admitted  to  probate,  as  a  will  valid  to  pass  real  or  personal  propertj', 
or  both,  as  the  case  may  be.  The  will,  or  the  copy  or  statement,  so  authenticated,  the 
record  thereof,  or  an  exemplified  copy  of  the  record,  may  be  read  in  evidence,  as  proof 
of  the  original  will,  or  of  the  contents  or  tenor  thereof,  without  further  evidence,  and 
with  the  effect  specified  in  this  act. 

I>alTatioii.-~Code  oiv.  proo.,  1 2621,  without  change;  by  L.  1882,  oh.  309,  and  L.  1910,  oh.  678;  originaUy  re> 
M  reriaed  by  L.  1914.  oh.  448  from  former  1 2029,  as  am.     vised  from  R.  8.,  pt.  2,  oh.  6,  tit.  15,  and  tit.  2,  §  58. 

§  162.  Recording  wills  proved  elsewhere  within  the  state. 

A  certified  copy  of  a  will  of  real  property,  proved  and  recorded  in  any  court  of  the 
state  of  competent  jurisdiction,  must  be  recorded  upon  the  request  of  any  person  interested 
therein,  in  the  office  of  the  county  clerk  or  register  as  the  case  requires  of  any  county 
in  whicdi  real  property  of  the  testator  is  situated. 

Dcrtvmtlon. — Code  oiv.  proo.,  1 2622,  without  change;  as  reriaed  by  L.  1914,  ch.  443  from  former  1 2090;  origi- 
naUy  revised  from  L.  18S7,  eh.  460, 1 68,  in  part. 


§  163.  Records  of  certain  wills  heretofore  proved;  how  far  evidence. 

The  exemplification  of  the  record  of  a  will,  proved  before  the  judge  of  the  former 
court  of  probate,  and  recorded  in  his  office  before  the  first  day  of  January,  in  the  year 
seventeen  hundred  and  eighty-five,  certified  under  the  seal  of  the  officer  having  custody 
of  the  record,  must  be  admitted  in  evidence  in  any  case,  after  it  has  been  made  to  appear 
that  diligent  and  fruitless  search  has  been  made  for  the  original  will. 

A  certified  copy  of  the  last  will  and  testament  of  any  deceased  person,  which  has  been 
admitted  to  probate,  whether  as  a  will  of  real  or  personal  property,  or  both,  and  recorded 
in  the  office  of  the  surrogate  in  any  coimty  of  this  state,  shall  be  admitted  in  evidence 
in  any  of  the  courts  of  this  state,  without  the  proofs  and  examination  taken  on  the 
probate  thereof,  and  whether  such  proofs  shall  have  been  recorded  or  not,  with  like  effect 
as  if  the  original  of  such  wiU  had  been  produced  and  proven  in  such  court,  when  thirty 
years  have  elapsed  since  the  will  was  admitted  to  probate  and  record.  And  the  recording 
of  such  will  shall  be  evidence  that  the  same  was  duly  admitted  to  probate.  The  exempli- 
fication of  the  record  of  a  will  which  has  been  proved  before  the  surrogate  or  judge  of 
probate,  or  other  officer  exercising  the  like  jurisdiction  of  another  state  must,  when 
certified  by  the  officer  having  by  law,  when  the  certificate  was  made,  custody  of  the 
record,  be  admitted  in  evidence  as  if  the  original  will  was  produced  and  proved,  when 
thirty  years  have  elapsed  since  the  will  was  proved. 


Ion.— Code  dv.  proo.,  t  2623,  without  ohanfe;     1 20.    §  2632,  as  am.  by  L.  1881,  oh.  705;  L.  18M,  oh.  89 
by  L.  1014.  eh.  443  from  former  U  2631,  2682.     and  L.  1901,  oh.  640;  originally  revised  from  L.  1867, 
gmaUy  revised  from  R.  8.,  pt.  2,  oh.  6.  tit.  1,     oh.  173;  L.  1871.  oh.  361,  f  1. 


Dorlfatioii.— Code  oiv, 
as  revised 
12681,  originaUy 


§  154.  Revocation  of  letters  upon  proof  of  will. 

Where,  after  letters  of  administration,  on  the  ground  of  intestacy,  have  been  granted, 
a  will  is  admitted  to  probate,  and  letters  are  issued  thereupon;  or  where  a  subsequent 
will  is  admitted  to  probate  and  letters  are  issued  thereupon;  the  decree  granting  probate 
must  revoke  the  former  letters. 

DolVAtioii.— Code  dv.  proo..  §  2624,  without  change;  AspHcatloii.— See  Matter  of  Blauvelt,  72  Misa  287, 

M  cevissd  by  L.  1014,  oh.  443  from  former  1 2684;  origi-  131N.  Y.  Supp.  111. 

BaBy  revised,  from  R.  S..  pt.  2.  oh.  6,  tit.  2.  §  46.  Bevoealton  of  toUen  by  decree  of  nrobale.^ 

Note  off  rcviseffs  m  1114.— Changes  made  beoause  Matter  of  Durban.  176  App.  Div.  688,  160  N.  Y.  Sopp. 

pofwer  to  revoke  probate  has  been  taken  away.  945. 

§  166.  When  letters  testamentary  may  be  issued. 

After  a  will  has  been  admitted  to  probate  any  person  entitled  to  letters  thereunder 
who  is  competent  by  law  to  ser\'e,  and  who  appears  and  qualifies,  is  entitled  to  letters 
testamentary  thereupon. 
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Where  a  judgment  has  been  rendered  in  an  act'on  establishing  a  will  the  surrogate 
must  record  the  will  and  issue  letters  thereupon  as  directed  by  the  judgment. 

A  person  entitled  to  letters  upon  a  contingency  may  appear  and  show  that  the  con- 
tingency has  happened  by  which  he   s  entitled  to  such  letters. 

A  person  named  as  an  executor  by  a  person  other  than  the  testator  under  a  valid 
power  contained  in  a  will,  must  appeal  and  file  an  acknowledged  or  proved,  and  duly 
certified  selection  o  himself  as  an  executor  within  fifteen  days  after  the  date  of  the 
decree  admitting  the  will  to  probate,  in  default  whereof  the  power  of  selection  is  deemed 
to  have  been  renounced,  unless  for  good  cause  shown  the  surrogate  extends  such  time 
or  relieves  the  default. 

Datratton.— Code  dv.  proo.,  i  2026,  without  oluuige.  Interest   of   testator.— ftUtter     of    Bercdorf,   200 

Second  paragraph  is  oode  dv.  proc.,  1 1864.    |  2025,  aa  N.  Y.  309. 

revised  by  u  1914,  ch.  443  from  former  §{  2036,  2840.  A|mllcmtlon  for  totters  in  contested  probate  proceed- 

12036.  oncinalhr  revised  from  R.  S.,  pt.  2,  oh.  6.  tit.  2,  §  1:  inc-^-Matter  of  Mayer.  94  Misc.  9. 145  N.  Y.  Supp.  005. 

.  1837.  ch.  400,  §  22.    §  2040,  new  as  originally  inserted  Wlien  totters   Issaed.— People   ez   rd.    Patrick   v. 

fal  oode  dr.  proo.  fltsterald,  73  App.  Div.  339,  70  N.  Y.  Supp.  805;  Bible 

Note  of  revlsors  of  mi. — ^The  decree  on  probate  Sodety  r.  Oakley,  4  Dam.  460;  Matter  of  Sears,  5  Dem. 

dioold  nqt  redte  the  happening  of  the  contingency.    Let  497. 

proof  be  made  at  any  time  before  letters  are  issued.  Wben  letters  roHised.-^Matter  of  Cady,  30  Hun  122. 
Purpose  of  i^mmmwrow^te  Jnilsdtettoii  to  waive  affd.,  103  N.  Y.  078;  PosUey  v.  Cheyne,  4  Dem.  492;  Mat- 
letters.— Matter  of  Wiaehmann,  80  App.  Div.  520,  80  ter.of  Connell,  113  Misc.  516.  185  N.  Y.  Supp.  253. 
N.  Y.  Supp.  780.  Effect  of  appewmuee.— Durkee  v.  Smith,  152  N.  Y. 

Supp.  310. 

• 

§  166.  Supplementary  letters ;  executors  not  named  in  letters  not  to  act 

If  the  disability  of  a  person  under  age,  or  an  alien  named  as  executor  in  a  will,  be 
removed  before  the  execution  of  the  provis'ons  of  such  will  is  completed,  he  shall  be 
ent  tied,  on  petition  being  filed  setting  forth  the  facts  to  supplementary  letters  testa- 
mentary, to  be  issued  in  the  same  manner  as  the  original  letters,  and  authorized  to  join 
in  the  execution  of  the  will  with  the  persons  previously  appointed.  A  person  named  in 
a  will  as  executor,  shall  be  deemed  to  be  superseded  by  the  issue  to  another  person  of 
letters  testamentary,  and  shall  have  no  power  or  authority  whatever  as  such  executor 
until  he  appears  and  qualifies. 

Derivrntloii.— Code  civ.  proo.,  1 2020,  without  chsnce;         Deftth  of  eiecator.—Williams  v.  Williams.  152  App. 
M  revised  by  L.  1914,  oh.  443  from  former  1 2013,  as  am.     Div.  323,  130  N.  Y.  Supp.  990. 
bv  L.  1883,  ch.  080;  reviaed  from  R.  S.,  pt.  2,  ch.  6,  tit.  2, 
n  6*  15,  10,  22  by  amendment  of  1893. 

§  167.  Executor  failing  to  qualify  or  renounce,  how  excluded. 

If  a  person  named  as  executor  in  a  will,  does  not  qualify  or  renounce,  within  fifteen 
days  after  probate  thereof;  or  if  a  person  chosen  by  virtue  of  a  power  in  the  will,  does 
not  qualify  or  renounce  within  fifteen  days  after  the  filing  of  the  instrument  designating 
h'm;  or,  in  either  case,  if  objections  are  filed,  and  the  executor  does  not  qualify  or  re- 
nounce, within  five  days  after  they  are  determined,  in  his  favor  or,  in  a  case  specified  in 
section  ninety-seven  of  this  act,  within  five  days  a*'ter  an  objection  has  been  established; 
the  surrogate  must,  upon  the  application  of  any  other  executor,  or  any  creditor  or  person 
interested  in  the  estate,  make  an  order  requiring  him  to  qualify,  within  a  time  therein 
specified;  and  directing  that,  in  default  of  so  doing,  he  be  deemed  to  have  renounced 
his  appointment.  Where  it  appears,  by  affidavit,  or  other  written  proof,  to  the  satis- 
faction of  the  surrogate,  that  such  an  order  cannot,  with  due  diligence,  be  served  per- 
sonally within  the  state,  upon  the  person  therein  named,  the  surrogate  may  prescribe 
the  manner  in  which  it  must  be  served  which  may  be  by  publication.  If  the  jjerson, 
80  appointed  executor,  does  not  qualify  within  the  time  fixed,  or  within  such  further 
time  as  the  surrogate  allows  for  that  purpose,  an  order  must  be  made  rec  ting  the  facts, 
and  declaring  that  he  has  renounced  his  appointment  as  executor.  Such  an  order  may 
be  revoked  by  the  surrogate  in  his  discretion,  and  letters  testamentary  may  be  issued 
to  the  person  so  failing  to  renounce  or  qualify,  upon  his  application,  in  a  case  where  he 
might  have  retracted  an  express  renunciation,  as  prescribed  in  the  next  section. 


DerlTmtfon.— Code  civ.  proc.,  {  2027,  without  change;     N.  Y.  Supp.  743;  Herriott  v.  Prime.  87  Hun  95,  33  N.  Y 
aa  reviaed  by  L.  1014,  ch.  443  from  former  {  2042,  aa     Supp.  970,  affd.,  156  N.  Y.  fi. 
am.  by  L.  1883,  ch.  401;  originally  reviaed  from  R.  8.,         tlilliiiie  of  one  eieeator  to  qoaUflir.^Haendle  v 


pt.  2,  ch.  0,  tit.  2,  §i  9-12.  Stewart,  84  App.  Div.  274,  82  N.  Y.  Supp.  823:  Draper  v. 

Note  of  refleen  of  If  14.— Time  to  qualify  reduced  Montgomery,  108  App.  Div.  03,  95  N.  Y.  Supp.  004; 

from  30  to  15  days,  in  Une  with  the  intention  to  avoid  Steinhardt  v.  Cunningham,  55  Hun  375,  8  N.  xT  Sopp. 

unneceeeary  delay.  027.  affd.,  130  N.  Y.  292. 

Bffeet  of  seetton.— Baldwin  v.  Rice,  44  Miac.  04,  80 
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g  168.  Reotmciatioii  by  nomiiuted  executor;  retraction  thereof. 

A  person,  named  as  executor  in  a  will  may  renounce  the  appointment  by  an  instru- 
ment in  writing,  signed  by  him,  and  acknowledged,  or  proved,  and  duly  certified,  or 
attested  by  one  or  more  witnesses,  and  proved  to  the  satisfaction  of  the  surrogate.  Such 
a  renunciation  may  be  retracted  by  a  like  instrument,  at  any  time  before  letters  testa- 
mentary, or  letters  of  administration  with  the  will  annexed,  have  been  issued  to  any 
other  person  in  his  place;  or,  after  they  have  been  so  issued,  if  they  have  been  revoked, 
or  the  person  to  whom  they  were  issued,  has  died,  or  become  a  lunatic,  and  there  is  no 
other  actii^  executor  or  administrator.  WTiere  a  retraction  is  so  made,  letters  testa- 
mentary may,  in  the  discretion  of  the  surrogate,  be  issued  to  the  person  making  it  upon 
such  notice  as  the  surrogate  may  require.  An  instrument  specified  in  this  section  must 
be  filed  in  the  surrogate's  office. 

.—Code  dv,  pcoc.,  {  2S2B,  wiihwt  oIuiiikb:  KatncMtn.— Matter  ol  Duahiun.  IflS  App.  Div,  165, 

L.  1914,  cfa.  443  from  lormec  (  2030;  ongi-  ISO  N.  Y.  Supp.  ta2;  Milter  of  Camall,  17  MiM.  4«S. 

R.  E..  pC  2.  oh.  a,  lit.  2,  f  a  41  N.  Y.  Supp.  2&5;  M«tte>  of  H*u,  SB  Wm.  SO.  60 

„_ — MattfiT  of  BiUwin.    2f    App.    Div.  N.  Y.  Supp.  381:  Matter  of  TitadwM.  37  Miae.  £84.  711 

£06.  50  N.  Y.  Supp.  S72;  Matter  of  WilUn,  90  App.  Dlv.  N.  Y.  Supp.  10S8.  ravd.  OD  otbar  croupdi,  77  App.  DiT. 

334,  aa  N.  Y.  Supp,  360.  166, 79  N.  Y.  Supp.  B3;  Matter  of  Beakn.  6  Dam.  1&. 

§  169.  AnciUary  letters  upon  foreijpn  probate. 

Where  a  will  of  personal  property  made  by  a  person  who  resided  without  the  state  at 
the  time  of  the  execution  thereof,  or  at  the  time  of  his  death,  has  been  admitted  to 
probate  or  established  within  the  foreign  country,  or  admitted  to  probate  within  the 
state  or  the  territory  of  the  United  States,  where  it  was  executed,  or  where  the  testator 
resided  at  the  time  of  his  death;  the  surrogate's  court  having  jurisdiction  of  the  estate, 
must,  upon  an  application  made  as  prescribed  in  this  article,  accompanied  by  a  copy 
of  the  will,  and  of  the  foreign  letters,  if  any  have  been  issued,  authenticated  as  pre- 
scribed in  section  forty-five  of  the  decedent  estate  law,  record  the  will  and  the  foreign 
letters,  and  issue  thereupon  ancillary  letters  testamentary,  or  ancillary  letters  of  adminis- 
tration with  the  will  annexed,  as  the  case  requires. 

DtllTkllOD.— Code  dv.  n».,  |  2629.  without  chance:  Lau^^Ku.  1  Don,  448:  Evani  v.  BohoonmakB,  2  Dant 

aa  revised  by  L.  1614.  eb.  443  from  former  )  36BS,  a«  am.  249:MaCt«  of  Taiotot.  5  Redf.  70;  Matter  of  HudaOD.  ft 

by  L.  ISSS.  ch.  466.  and  L.  1909,  ch.  66:  orisiDBlly  reviwd  Reilf.  333;  Matter  of  McCaffrey.  188  App.  I^v.  772.  177 

from  R.  B;  pt  2,  cb.  6,  tit.  I,  )  6Sa,  lutTalf;  L.  1840.  N.  Y.  Supp.  414. 

eh.  384.  1 2.  Evtdeiwe  ef  toniga  probate  proeccdlnn.— Hattv 

Note  of  rciLsfr<;  ;l   mt.—Tbt  ehancea  are  made  of  Horton,  217  N.  Y.  363;  MatUi  of  Coondl.  231  N.  Y. 

DFobatcd.  but  air  f'.si^<l  hl.td  by  a  procedure  peculiar  to  AppUcatloIl  nAind. — Mattar  of  Oaiinert.  067App. 

Hut   oountry.  I>iv.  S,  sg  N.  Y.  Supp.  37;  Matter  of  Eaton.  102  Mbo. 

Id  nacnl.— Muuic 7  v.  Boyd,  78  App.  Div.  64,  370,  169  N.  ¥.  Supp.  871. 

n>N.Y.  Supp,  87n;ItDll    :  .  V.  Rice,  44  Mih.  64,  SB  N.  Y.  Lettcn     tcatanuiitAry     denlad     while    UKtUarr 

aupp,743;Biciini  V.  L^i..!    i.30HuD67:Clvkv.Poor,73  letten  renialn  DnnvDbed.— Mattar  of  CodimU,   US 

Hun  143.  28  N.  V.  .Sup,.    .18;  Mover  v.  Wail,  1  Dom.  71;  Miw.  618,  185  N.  Y.  Supp.  263. 

BcadtidDKn  V.  Iddd,  1'  n.m.  403;  Matter  of  Eaton.  108  AathentteaOon. '-Matter   of    MoCa&«T,    188   App. 

Uiao.  680,  178  N.  Y.  Mu,-,  826.  Div.  772,  177  N.  Y.  Supp.  414. 

SulBtliaei   at  applkn  Hod.— Taylor  v.    Bymt,   162  KeToeatlon  oT  ■pB^tnunt.— Matter  oI  UoCabw, 

N.  Y  613,  rer«,  17  A,^;,    iHv.  617,  46  N.  Y.  Bupp.  707;  188  App.  Di».  773,  177  N.  Y.  Supp,  414. 

Baldwin  v.  Rice.  183  N'   ^  .  M.aSi- 100  App.  Div.  241,  SB  Wben  wUt  deeiDei  "caUbUi&M''— Mattar  of  Qar- 

N    V.  Supp,  733:  Mmicr  li  law.  66  App.  Div.  451,  67  wood,  104  Miw.  663;  Matter  of  t5»y,  227  N.  Y.  607. 
N.  V  Supp.  £fi7;  EIstatt.ima^nctOD.lCiv.  Proo.  Bflp. 
364;  E9lnt«  Dt  Govuj,  1.'.  r'lv.  Proe.  Rep.  390;  Matter  of 


g  160.  Upon  foreign  grant  of  administration. 

Upon  application  by  the  party  entitled  as  hereinafter  provided,  or  by -his  duly  au- 
thorized attorney-in-fact  made  as  prescribed  in  this  article,  to  a  surrogate's  court  having 
jurisdiction  of  the  estat«,  and  upon  the  presentation  of  a  copy,  authenticated  as  pre- 
scribed in  section  forty-five  of  the  decedent  estate  law,  of  letters  of  administration  upon 
the  estate  of  a  decedent  who  resided  at  the  time  of  his  death  without  this  state,  but 
within  the  United  States,  granted  within  the  state  or  territory  where  the  decedent  so 
resided,  or,  in  cases  where  the  decedent,  at  the  time  of  his  death,  resided  without  the 
United  States,  upon  the  presentation  to  such  suiroKat^'s  court  of  satisfactory  proof  that 
the  party  so  applying  either  personally  or  by  such  attorney-in-fact,  is  entitled  to  the 
possession  in  the  foreign  country  of  the  personal  estate  of  such  decedent,  the  surrogate's 
court  to  which  such  copy  of  such  foreign  letters  so  authenticated,  or  such  proof,  is  so 
presented,  must  issue  ancillary  letters  of  administration  in  accordance  \\-ith  such  appli- 
cation, except  in  the  following  cases: 

1,  Where  original  letters  testamentary  or  ancillary  letters  upon  foreign  probate  have 
been  previously  issued,  or  the  application  therefor  has  not  been  finally  disposed  of. 
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2.  Where  original  letters  of  administration,  upon  the  estate,  have  been  previously  issoisd 
to  a  person  entitled  to  the  same,  who  is  legally  competent  to  act,  or  the  application 
therefor  has  not  been  finally  disposed  of. 

DcrtTSttoii.— Ckxie  oiv.  proo.,  §  2690,  without  ohange;  Note  of  rerlsen  of  ltl4.— Ofaan^  prohibits  jinotiar 

M  revised  by  L.  1014,  oh.  443  from  former  §  2696,  as  am.  aodllary  letters  when  another  applioaaiion  is  pendiniu 

by  L.  1881,  oh.  53;  L.  1888.  oh.  405,  and  L.  1900,  oh.  65;  In  seneral.— Ross  v.  WUlett,  76  Hun  211,  2fN.  T,. 

originally  revised  from  R.  8.,  pt.  2,  oh.  6,  tit.  2,  §  31.  Supp.  785;  Losnn. 

§  161.  To  whom  ancillary  letters  granted. 

Where  the  will  specially  appoints  one  or  more  persons  as  the  executor  or  executors 
thereof,  with  respect  to  personal  property  situated  within  the  state,  the  ancillary  letters- 
testamentary  miist  be  directed  to  the  person  or  persons  so  appointed,  or  to  those  who 
are  competent  to  act  and  who  qualify.  If  all  are  incompetent  or  fail  to  qualify,  or  in  a 
case  where  such  an  appointment  is  not  made,  ancillary  letters  testamentary,  or  ancillary 
letters  of  administration,  issued  as  prescribed  in  this  article,  must  be  directed  to  the- 
person  named  in  the  foreign  letters  or  to  the  person  otherwise  entitled  to  the  possession 
of  the  personal  property  of  the  decedent,  unless  another  person  applies  therefor,  and 
files  with  his  petition,  an  instrument,  executed  by  the  foreign  executor  or  administrator, 
or  person  otherwise  entitled  as  aforesaid;  or,  if  there  are  two  or  more,  by  all  who  have 
qualified  and  are  acting;  and  also  acknowledged,  or  proved,  and  duly  certified,  authorizing- 
the  petitioner  to  receive  such  ancillary  letters,  in  which  case,  the  surrogate  must,  if  the 
petitioner  is  a  fit  and  competent  person,  issue  such  letters  directed  to  him.  Where  two* 
or  more  persons  are  named  in  the  foreign  letters,  or  in  an  instrument  executed  as  pre- 
scribed in  this  section,  the  ancillary  letters  may  be  directed  to  either  or  any  of  them^ 
without  naming  the  others,  if  the  others  fail  to  qualify,  or  if,  for  good  cause  shown  to 
the  surrogate's  satisfaction,  the  decree  so  directs. 

Dcrlyatloii.— Code  dv.  proo.,  §2631,  without  ohante;  100  App.  Diy.  241,  80  N.  Y.  Supp.  738,  01  N.  T.  Supp.. 

as  rerised  by  L.  1014,  oh.  443  from  former  §  2607,  as  am.  1086:  Matter  of  MoShane,  78  Miso.  146.  132  N.  Y.  8«0p. 

bv  L.  1881,  oh.  535;  originaUy  revised  from  L.  1863,  470:  Matter  of  Connell.  02  MIso.  324, 155  N.  Y.  Supp.  W. 

flft.  403,  1 1,  in  part.  noof  of  foreten  laws.— Matter  of  Prevost,  80  Mise. 

In   sencral.— Hendrickson  v.   Ladd,    2    Dem.   402;  704, 153  N.  Y.  lOKi. 

Matter  of  Wilhams,  5  Dem.  202.  Consent  of  foreign  eiectttor.— Baldwin  v.  Rioe,  44 

WlM  ontitted  to  ancillary  letlen.— Baldwin  ▼.  Rioe,  Miso.  64,  80  N.  Y.  Supp.  743. 

§  162.  Petition;  citation. 

An  application  for  ancillary  letters  testamentary,  or  ancillary  letters  of  administration^ 
as  prescribed  in  this  article,  must  be  made  by  petition  which  must  set  forth  the  amount* 
of  security  given  on  the  original  appointment,  the  name  and  residence  of  each  creditor, 
or  person  claiming  to  be  a  creditor  residing  within  the  state,  and  the  amount  of  his 
claim  so  far  as  the  same  may  be  asceitained.  Citation  shall  thereupon  issue  to  the  state 
tax  commission,  and  to  such  creditors,  and  may  issue  generally  to  all  creditors  or  persons 
claiming  to  be  creditors  residing  within  the  state.  (Am.  by  L.  1921,  ch.  201 ;  L.  1922,  ch.  140, 
in  effect  March  22,  1922.) 

DcfflTatlon.~Code  civ.    proe.,   i  2632,    as    am.    by  Petition.— Estate  of  Thompson,  1  Civ.  Pioc.  Rep.  264; 

L.  1020,  oh.  405,  without  change;  revised  by  L.  1014,  Hendriokson  v.  Ladd,  2  Dem.  402. 

oh.  448  from  former  1 2608,  as  am.  by  L.  1800,  oh.  717,  CStation.— Matter  of  Gennert,  06  App.  Div.  S,  8» 

L.  1010,  oh.  234;  oricmaUy  revised  from  L.  1863,  eh.  403,  N.  Y.  Supp.  37;  Matter  of  Prout,  128  N.  Y.  70;  Matter 

if  2,  3.  of  Densmore  (1021).  116  Misc.  602,  190  N.  Y.  Supp. 

The  amendment  of  1021  made  to  conform  to  code  dv.  368. 

proe..  §  2632,  as  am.  by  L.  1020,  oh.  405.  Local  neiC  of  Idn  not  antliled  to  notice.— Matter 

Note  of  rertscn  of  ItU.— Provision  made  for  more  of  Connell,  02  Misc.  324,  155  N.  Y.  Supp.  307. 
fuU  petition  so  that  surrogate  may  determine  as  to  bond. 
See  next  section. 


§  163.  Hearing ;  security. 

Upon  the  return  of  the  citation,  the  surrogate  must  ascertain,  as  nearly  as  he  can  do. 
80,  the  amount  of  debts  due  or  claimed  to  be  due,  from  the  decedent  to  residents  of  the 
state.  Before  ancillary  letters  are  issued,  the  person  to  whom  they  are  awarded,  must 
qualify,  as  prescribed  for  the  qualification  of  an  administrator  upon  the  estate  of  an 
intestate;  except  that  the  penalty  of  the  bond  may,  in  the  discretion  of  the  surrogate^ 
be  in  such  a  sum,  not  exceeding  twice  the  amount  which  appears  to  be  due  from  the 
decedent  to  residents  of  the  state,  as  will,  in  the  surrogate's  opinion,  effectually  secure 
the  payment  of  those  debts;  or  the  sums  which  the  resident  creditors  will  be  entitled  to 
receive,  from  the  persons  to  whom  the  letters  are  issued,  upon  an  accounting  and  dia- 
tribution,  e.ther  within  the  state,  or  within  the  jurisdiction  where  the  principal  lette» 
were  issued.    If  however  there  appear  to  be  no  such  creditors,  or  transfer  tax  assessable 
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aiitli  lettera  may  issue  without  a  bond.  Unless  the  citation,  upon  return  of  which  the 
appheation  is  made,  was  directed  generaily  to  all  creditors  or  persona  clmming  to  be 
creditors  residing  within  the  state  and  was  duly  served  '•y  publication,  the  surrogate, 
in  his  discretion,  may  require  that  such  a  citation  issue  and  be  so  served  returnable  at 
an  adjourned  day,  before  such  letters  may  issue  without  a  bond,  (Am.  by  L.  142),  ch. 
201,  in  effect  Oct.  I,  1921  ) 

DertraHon.— Codeoiv,  proo,  (2fl33,  MBm.byL.lS30.  Bmk,  73  App.  Dir.  S24,  77  N.  Y.  Sopii.  356,  »ffd..  176 
■     —  ■  ■      "-""•■'.¥.  377;  MmttM  of  Gennert,  66  App.  Div.  8,  39  N.  Y. 

AitMKiot  Of  Menrltr-— MmtUr  of  Prout,  12S  N.  Y.  70; 


EaUiM  of  Gormo,  2 


iatt«r  proridcfl  h 
.    Gsmun  Sav. 


OtaUon  to  CTedlton.— MsCi 

118  Mine,  602.  190  N.  V,  9upp.  3 


r.  8,  SB  N.  T.  Supp.  37;  Hdms  t.  BuokdBw 

,  _. __ ._ —     -.-J3 

>w  u  oriaiiully  liuerted  in  <wds  dv.  proo.  AndUuT    admlnlstraUoH     !■     lappleiiM  ntal     to 

Note  oTRTtsers  of  ISII.— The  aurrDgate  ibDuld  not  ba     prinopal  aiWalstrBiJaD.— Taylor  v.  Syu,  163  N.  V.  513. 

— i"-j  -1.—         •-liiiarttT   of  mndllHT   eieentar.— Lookwaod    i- 


Unitad  SuUa  SlsaL  Corpondon,  153  App.  Div.  flSS,  laS 


§  164.  Persons  acting  under  ancillary  letters  must  transmit  assets. 

The  |iers<)n  lo  whom  ancillary  letters  are  issued  as  prescribed  in  this  article,  mu.^  un- 
less otherwise  directed  in  the  dccrae  awarding  the  letters;  or  in  a  decree  made  upon  an 
accounting;  or  by  an  order  of  the  surrogate,  made  during  the  administration  of  the  estate; 
or  by  the  judgment  or  order  of  a  court  of  record,  in  an  action  to  which  that  person  is 
a  party;  transmit  the  money  and  other  personal  property  of  the  decedent,  received  by 
him  after  the  letters  are  issued,  or  then  in  his  hands  in  another  capacity,  to  the  state, 
territory,  or  country,  where  the  principal  letters  were  granted,  to  be  disposed  of  pursuant 
to  the  laws  thereof. 

■iHlnMnn- — CjiHn  xiv    nrfv  .  i  9fl.%l    wit 
Hi 

iDuiyinHTuaiDCOQSciv.  proc 
.. n^aim  of  iSl«.— TliB  siirrLin 

467;  MatU 

N,  V.  Supp.'2M."'ff"  Ue'li^Y^STT.  Hi 

§  166.  When  they  may  be  directed  to  pay  without  transnussion. 

The  surrogate's  court,  or  any  court  of  the  state,  which  has  jurisdiction  of  an  action 
to  procure  an  accounting,  or  a.  judgment  construing  the  will,  may  in  a  proper  c»se,  by 
its  judgment  or  decree,  direct  a  person,  to  whom  ancillary  letters  are  issued  as  prMcribed 
in  this  article,  to  pay,  out  of  the  money  or  the  avails  of  the  property,  received  by  him 
under  the  ancillary  letters,  and  with  which  he  is  chargeable  upon  his  accounting,  the 
debts  of  the  decedent,  due  to  creditors  residing  within  the  state;  or,  if  the  amount  oJ  all  the 
decedent's  debts  here  and  ebewhere  exceeds  the  amount  of  all  the  decedent's  per^na! 
property  applicable  thereto,  to  pay  such  a  sum  to  each  creditor,  residing  within  the 
state  as  etiuals  that  creditor's  sliare  of  all  the  distributable  assets,  or  to  distribute  the 
same  among  the  legatees  or  next  of  kin,  or  otherwise  dispose  of  the  same,  as  justice 
requires. 

V.  proo.,  i  2635,  without  ebaiUB;  u««tl.— Hopwr  v.  Hopp«r,  126  N.  Y.  400;  Dtoimert  v- 
.  443  from  former  1  2701;  ■utTon  OiboTD,  140  N.  Y.  30.  47;  Matla  of  QeDiiart,  96  App. 
1  in  code  dv.  pror.  IMr.  8,  SO  N.  Y.  Supp.  37;  ainith  v.  SmouI  tiu.  Bank. 


t  reinll  eoneeUd 


Law  of  domicile.— Mattsr  of  Hufhea,  95  N 


§  16S.  General  powers  and  duties. 

The  provisions  of  thi»  act,  relatmg  to  the  rights,  powers,  duties  and  liabilities,  of  an 
executor  or  adminstrator,  apply  to  a  person  to  whom  ancillary  letters  are  granted,  as 
prescribed  in  this  article;  except  tl'.ose  contained  in  article  thirteen  relating  to  the  mort- 
gage, lease  or  sate  of  real  property  or  where  special  provision  is  otherwise  made  in  this 
article;  or  where  a  contrary  intent  is  expressed  in,  or  plainly  to  be  inferred  from,  the 
context. 

DwlTatliiii.— Cndo  eiv.  proe..  |  2S36,  without  ohanm;  Lane  t.  Railroad  (ii.  75  Hun  161.  27  N.  Y.  S"""  «i 
ai  raviaed  by  L.  1S14.  ch.  443  from  former  1  2702;  •eodon     -"-■    ■■■■■'  "  —  *>—->-'-■ '-"  "  "— 

ApgUeauoa     of   pmrliiloiu   of    rode. — Roppsr    v.      

Hopper.  125  N,  V,  400;  Smith  v.  Second  Nat.  Bank.  160         Decree  dlrecUuK  MraMDt  to 

N.Tr467;  Bingbain  V,  Marine  Nat.  Bank.  41  Huo  376:     "--'    ' ' —    ^.-..-     -<    f~— 


,^  •>. 
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PROBATE  OF  WILLS 


«i«7-l(|^ 


§  167.  How  testamentary  trustee  shall  qualify. 

A  testamentary  trustee  named  in  a  will  or  appointed  pursuant  to  a  power  oontained 
in  a  will  or  appointed  by  the  surrogate  shall,  before  exercising  the  duties  of  his  office, 
qualify  by  taking  said  filing  with  the  surrogate  an  oath  of  office  and  such  bond  as  may 
be  required  by  the  surrogate. 

A  trust  company  or  other  trustee  exempted  by  law  from  taking  an  oath  of  office,  and 
filing  a  bond,  shall  file  a  consent  to  accept  such  appointment  duly  executed  and  acknowl- 
edged.   (Am,  by  L.  1921,  ch.  201,  in  effect  Oct.  1,  1921.) 

Dcrtrstton. — Code  dv.  proo.,  1 2637,  aa  added  by        The  amendment  of  1921  made  to  conform  to  code  otr, 
L.  1914,  oh.  448,  and  am.  by  L.  1920,  oh.  858,  without     proo.,  1 2637,  aa  am.  by  L.  1920.  oh.  868. 


§  168.  Appointment  of  successor. 

When  all  the  persons  named  in  a  will  as  testamentary  trustees  die  prior  to  the  probate 
of  the  will,  or  by  an  instrument  in  writing  renounce  the  appointment,  or  when  no  testa- 
mentary trustee  is  named  in  a  will  to  execute  a  trust  created  therein,  or  when  all  the 
testamentary  trustees  die  or  become  incompetent,  or  are  by  a  decree  of  the  surrogate's 
court  removed  or  allowed  to  resign,  or  where  one  of  two  of  more  persons  named  in  a 
will  as  testamentary  trustees  dies  prior  to  the  probate  of  the  will,  or  by  an  instrument 
in  writing,  renounces  his  or  their  appointment,  or  where  one  of  two  or  more  testamentary 
trustees  dies  or  becomes  a  lunatic,  or  is  by  decree  of  the  surrogate's  court  removed  or 
allowed  to  resign,  and  the  trust  has  not  been  fully  executed,  the  surrogate's  court  may 
appoint  a  trustee  or  successor  or  successors,  unless  such  appointment  would  contravene 
the  express  terms  of  the  will,  or  there  la  a  trustee  in  office,  unless  all  the  beneficiaries  waive 
such  appointment  in  writing,  or  where  a  testamentary  trustee  has  been  named  in  such  will  to 
succeed  such  testamentary  trustee  and  is  not  incapacitated  or  otherwise  disqualified  from 
acting  as  such  testamentary  trustee.  Until  a  successor  is  appointed  the  remaining  trusteee 
or  trustee3  may  proceed  and  execute  the  trust.  The  trustee  or  successor  may  be  appointed 
upon  the  application  of  any  person  interested  and  upon  notice  to  such  persons  as  the  sur- 
rogate may  designate.    (Am.  by  L.  1922,  ch.  456,  in  effect  Sept.  1,  1922.) 

Dcrlyatioii.— 0)de  dr.   proo.,    §2638,    aa    am.    by  VMttnc  of  tnut  In  saprema  eoiirt.~Matter  of  Brady, 

L.  1919.  oh.  192,  without  ohange;  as  reviaed  by  L  1914,  58  Misa  108,  110  N.  Y.  Supp.  765. 

oh.  443  from  former  §  2818,  as  am.  by  L.  1884.  oh.  408,  and  Sneeeasor  to  deecMea   ftMtameiitaiT    tmstoe.^ 

Lb  1908,  oh.  370;  revised  from  R  S.,  pt.  2.  oh.  6,  tit.  3,  Conant  v.  Wright,  22  App.  Div.  216.  48  N.  Y.  Supp.  422, 

if  84-37,  39  by  amendment  of  1803.  affd..  162  N.  ¥7635;  Matter  of  DieU.  132  App.  DIt.  Ml, 

Note  of  reTlfl«n  of  1914.— It  is  thought  by  many  to  117  N.  Y.  Supp.  461;  Matter  of  Leavitt,  135  App.  DIt. 

be  advisable  to  appoint  a  suooessor  when  one  of  two  or  7,  119  N.  Y.  Supp.  769;  Matter  of  Heoht  71  Hon  02^24 

more  trustees  dies.    To  aooomplish  this  the  amendments  N.  Y.  Supp.  540;  Matter   of  Whitehead,  3  Dem.    237; 

are  suuested.  Tompkins  v.  Moseman,  5  Redf.  402. 

AppScatton.— Hefane  v.  Buokelew,  229   N.   Y.  363;  Whitn  siieeessor  MpolDted.— Rankine  v.  MeUgar, 

Royoe  v.  Adams,  123  N.  Y.  402;  Matter  of  MoGiUirray,  69  App.  Div.  264.  74  N.  Y.  Supp.  649.  affd..  174  N.^YTmO; 

138  N.  Y.  308;  Matter  of ,  10  App.  Div.  491,  42  Conant  v.  Wright,  19  Misc.   321,  44   N.   Y.   Supp.  727; 

N.  Y.  Supp.  268;  Haendle  v.  Stewart,  84  App.  Div.  274,  72  Matter  of  Finok.  103  Miao.  526.  170  N.  Y.  Supp.  510; 

N.  Y.  Supp.  823;  Matter  of  WiUdn,  90  App.  Div.  324.  86  Lane  v.  Lewis,  4  Dem.  468. 

N.  Y.  Supp.  360;  Matter  of  Chase.  40  Miso.  616.  83  N.  Y.         Proof  requlrod.—Matter  of  Zerega.  81  Mise. 

fiqpp.  62;  Matter  of  QouUen.  102  Miao.  642,  170  N.  Y.  113.  142  N.  Y.  Supp.  144. 

Supp.  154;  Matter  of  Welch,  105  Misc.  27;  Weston  v.  Powers  of  survlTiiic  tms tees. — ^Lane  v.  Hustaoe.  154 

Goodrich.  86  Hun  194.  33  N.  Y.  Supp.  382;  Matter  of  App.  Div.  636.  139  n7Y.  Supp.  784;  Striker  v.  Mehrtens. 

Valentine.  3  Dem.  563;  Matter  of  dark,  5  Redf.  466.  109  Miso.  220. 179  N.  Y.  Supp.  460. 

§  169.  Security  to  be  required  from  a  trustee  or  executor  acting  as  trustee. 

Whenever  by  or  pursuant  to  any  last  will  and  testament,  or  by  an  order  of  the  surro- 
gate's court,  a  trustee  is  appointed,  or  an  executor  is  appointed  who  is  required  to  hold, 
manage,  or  invest  any  money,  securities  or  property  real  or  personal  for  the  benefit  of 
another,  such  trustee,  or  executor,  before  receiving  any  such  property  into  his  possession 
or  control  shall,  unless  contrary  to  the  express  terms  of  the  will,  execute  to  the  people 
of  the  state  of  New  York,  in  the  usual  form,  a  bond  with  sufficient  surety  or  sureties  in 
an  amount  to  be  fixed  by  the  surrogate.  Upon  any  judicial  settlement  and  partial  dis- 
tribution of  such  estate  or  fund  the  decree  may  provide  for  the  discharge  of  the  existing 
bond,  and  the  filing  of  a  new  bond  covering  the  amount  still  remaining  in  the  hands  of 
such  executor  or  trustee. 

This  section  shall  not  afifect  any  executor  or  trustee  named  in  a  will  executed  before 
September  first,  nineteen  hundred  and  fourteen.  (Am.  by  L.  1921,  ch.  201,  in  eflFect 
Oct.   1,   1921.) 

DcrlTBtloii. — Code  dr.  proo..  12639,  as  added  by  quire  all  executors  to  give  a  bond,  and  if  the  time  fixed  ia 

L.  1914,  oh.  443,  and  am.  by  L.  1920^  oh.  858,  without  after  first  judioial  settlement  none  will  be  had — therefora 

ohancew  have  limited  the  giving  of  a  bond  to  an  executor  who  li 

The  amendment  of  1921  made  to  conform  to  code  dv.  also  trustee. 

proo.,  1 2639,  as  am.  bv  L.  1920,  oh.  858.  The  fact  that  executors  with  trust  powers  are  not  n* 

NMe  of  reflfcrs  of  1914. — It  may  not  be  wise  to  re-  quired  to  give  a  bond  has  caused  much  loss  to  mangr 
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«o«.    An  ueeutor  who  only  ujia  in  HttUac  u  «UU  b         UnlltaMoB  of  Md*  df .  ffM^  I  SO?.— In  re  Michel^ 

lUtnen^ndCosiTaftlMiad— onlronawhoaBDoatrolorthe     E«tKt«.  ISO  N.  Y.  Supp.  E20. 

bad  ml  ooto'  k  pariod  ol  nkn.  WalTtr.— MulUaui  t.  Bond  A  Martsan  Guanntee 

Co.,  103  Apt>.  Div,  741.  184  N.  T.  fiupp.^. 

§  170.  Proceedings  where  testamentary  trustee  is  also  executor  or  adminis- 
trator. 

Where  the  same  person  is  a  testltmentary  trustee,  and  also  the  executor  of  the  will, 
or  an  administrator  upon  the  same  estate,  proceedings  taken  by  or  against  htm,  as 
prescribed  in  this  act,  do  not  aSect  him  aa  executor  or  administrator,  or  the  creditors  of, 
or  persons  interested  in,  tbe  general  estate,  except  in  one  of  the  following  cases: 

1.  Where  he  presents  a  petition,  praying  for  the  revocation  of  his  letters,  he  may, 
also,  in  the  same  petition,  set  forth  the  facts  upon'showing  which  he  would  be  allowed 
to  resign  as  testamentary  trustee;  and  may  thereupon  pray  for  a  decree  allowing  bim 
80  to  resign,  and  for  citation  accordingly. 

2.  Where  a  person  presents  a  petition,  praying  tor  the  revocation  of  letters  issued  to 
an  executor  or  administrator;  and  any  of  the  facts  set  forth  in  the  petition  are  made, 
by  the  prorisions  of  this  act,  sufficient  to  entitle  the  same  person  to  present  a  petition 
praying  for  the  removal  of  a  testamentary  trustee;  the  petitioner  may  pray  for  a  decree 
removing  tbe  person  complained  of  in  both  capacities,  and  for  a  citation  accordingly. 

In  either  case,  proceedings  upon  the  petition  for  the  resignation  or  removal,  as  the 
case  requires,  of  the  testamentary  trustee,  and  for  the  judicial  settlement  of  iiis  account, 
may  be  taken,  as  prescribed  in  this  act,  in  connection  with,  or  separately  from,  the  like 
proceedings  upon  the  petition  for  the  revocation  of  the  letters,  as  the  surrogate  directs. 

DtftvaOoD. — Cods  (BT.  [voo..  1 3M0.  without  dunce;  AppHcBUon  bihI  effCet. — Enitiurt  v.  Dimnt,  SS 
u  revised  by  L.  1614.  oh.  443  froni  [ornui  |  281Bi  bmijod  N.  Y.  121;  Matter  of  Baku,  26  Hue  626;  Mutter  of  Starr, 
DOW  a*  u^iibIIt  inierted  io  code  d-r.  proo.  2  Dem.  141;  OUrer  v.  I<ViaUe.  S  D«d.  22;  Tildfn  t.  Fiaka- 

4  Dem.  3S7. 

§  171.  Application  of  this  act. 

The  provisions  of  this  act  apply  to  a  trust  created  by  the  will  of  a  resident  of  the 
state,  or  relating  to  real  property,  situated  within  the  state,  without  regard  to  the  resi- 
dence of  the  trustee,  or  the  time  of  the  execution  of  the  will. 


DulratlMi.— Code  dv.  pnx.,  12641,  without  shanae;  Umlt^Uoiu  upon  JurUdletleii  of  mronte.— 
aa  reriaed  by  L.  1914,  dk.  443  froni  rormet  |  2S20;  aeotibn  People  bi  rel.  Saflord  v.  Waabbun^  ISS  App.  Div.  OSI, 
MW  aa  oriain^  inaerted  id  code  dv.  ivoo.  176  N.  Y.  Sutip,  838. 


lly  ]iiaert«d  id  code  av.  ivoo. 

, —People  ei  rel.  Safford  V.  Waahbum,  2^.  — „ .,-.. 

N.  Y.  33  (man.).  Yuill,  109  Misc.  46S,  173  N.  '. 

Funnae.— MatMr  of  Eoyt.  103  Miao.  614,  170  N.  Y.  JarUdlctloa    l«    wtUc    ■ 


9  PJ,  Y.  485: 


People  ai  rel.  SaSord  t.  Waahburii.  lOG  Miio.  41S,  173 
N.  Y.  Supp.  15T. 
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ARTICLE  10 
Guardians 


8eotioal72.  Qiiftrdian  by  judidal  appoiatment  and  approval. 

173.  Power  of  court  to  ai>point  giuuxtiana. 

174.  Jttriadiotaon  to  aM>oint  general  guardian. 

175.  Petition  for  appointment  of  general  guardian  of  infant;  by  whom  made. 

176.  Petition  for  appointment  of  general  guardian  for  infant;  contents. 

177.  Who  shall  be  cited;  discretion  of  surrogate. 

178.  Hearing. 

170.  Decree  appointing  general  guardian;  term  of  office. 

180.  Qualification  of  guardian  ofproperty. 

181.  Omited  and  restricted  letters  of  guardianship. 

182.  Of  general  guardian  of  person. 

183.  Appcnntment  of  general  guardian  bv  supreme  court. 

184.  Applieation  for  ancillary  letters  to  loreign  guardisAS. 

185.  Proceedings  thereupon. 

186.  Effect  of  such  letters. 

187.  Will  or  deed  containing  appointment  to  be  proved  and  recorded. 

188.  Guardian  by  will  or  deed;  quatifieation,  letters. 
188.  Appmntment  of  successor. 

190.  Quardian  to  file  annual  inventory  and  account. 

191.  Affidavit  to  be  annexed  thereto. 

102.  Annual  examination  of  guardian's  accounts. 

103.  Proceedings,  when  account  defective. 

194.  Surrogate  may  direct  as  to  infant's  maintenance. 


§  172.  Guardian  by  judidal  appointment  and  approval. 

A  general  guardian  is  one  appointed  by  the  supreme,  or  surrogate's  court,  for  an  infant, 
either  over  or  under  fourteen  years  of  age. 

A  guardian  by  will  is  one  appointed  by  the  will  of  a  father  or  mother  in  accordance 
with  the  pro^dsions  of  the  domestic  relations  law  who  has  duly  qualified  pursuant  to 
the  provisions  of  this  article. 

A  guardian  by  deed  is  one  appointed  by  the  deed  of  a  father  or  mother  in  accordance 
with  the  provisions  of  the  domestic  relations  law,  who  has  duly  qualified  pursuant  to 
the  provisions  of  this  article. 

The  term  "guardian''  as  used  in  this  act  applies  to  all  such  guardians,  except  ancillary 
guardians. 


DcrlTBtion.— Code  dv.  proe.,  §2642,  as  added  by 
L.  1914.  oh.  443,  without  changik 

Note  of  reflMn  of  1914.— -Heretofore  there  has  been 
no  definition  of  the  several  kinds  of  guardians. 


Eeferonees. — Generally,  rules  of  civil  practice.  290- 
294. 
GuardlBiislilp  where  marrlftfe  ammlled. — Matter 

of  Tombo.  104  App.  Div.  392, 149  N.  Y.  Supp.  088. 


§  173.  Power  of  court  to  appoint  guardians. 

The  surrogate's  court  has  the  like  power  and  authority  to  appoint  a  general  guardian 
of  the  person  or  of  the  property,  or  both,  of  an  infant,  which  the  chancellor  had,  on  the 
thirty-first  day  of  December,  eighteen  hundred  and  forty-six.  It  has  also  power  and 
authority  to  appoint  a  general  guardian,  of  the  person  or  of  the  property,  or  both,  of 
an  infant  whose  father  or  mother  is  living,  and  to  appoint  a  general  guardian  of  the 
property  only,  of  an  infant  married  woman.  Such  power  and  authority  must  be  exer- 
cised in  like  manner  as  they  were  exercised  by  the  court  of  chancery,  subject  to  the 
provisions  of  this  act. 


Dcrlvatloii. — Code  dv.  proo^  §  2043,  without  chan/ie; 
as  revised  bv  L.  1914,  ch.  443  from  f<Mrmer  J  2821;  ongi- 
nally  revised  from  R.  S..  pt.  2,  ch.  8,  tit.  3*.  §  0,  first  clause; 
L.  1870,  eh.  341;  L.  1871.  eh.  708. 

Note  of  reflfcn  of  1914.— The  plan  of  the  revision  of 
this  subject  is  to  make  no  distinction  between  general  and 
temporary  guardian  or  in  the  form  of  the  applieation. 
Therefore  the  following  sections  may  be  repealed:  2832, 
2823,  2824.  2825,  2820,  2827.  2828,  2829  andtheir  provi- 
8i<Mia  rewritten  into  the  following  new  sections. 

Ooncamnt  Jorladletlon.— Matter  of  Saulles,  101 
Misc.  447,  167  N.  Y.  Supp.  445;  Goodman  v.  Aleamder, 
105  N.  Y.  289;  Matter  of  Burt,  167  App.  Div.  620. 152 
N.  Y.  Supp.  1078;  Matter  of  Annan,  74  Hun  19.  26  N.  Y. 
Supp.  258;  In  re  Lamb's  Estate.  139  N.  Y.  Supp.  685; 
Matter  of  Meech,  7  N.  Y.  Supp.  257,    1  ContuAy  535; 


Deriokson  v.  Derickaon,  4  Dem.  295;  Matter  of  Barre.  5 
Redf.  64. 

AnUbmitr  of  sarrofAto  to  sppoiDt  caardlaiu. — 
Matter  of  Camp.  126  N.  Y.  377;  Matter  of  Bolton.  159 
N.  Y.  129;  Matter  of  Zimdahl.  190  App.  Div.  54;  179  N.  Y. 
Supp.  380;  Matter  of  Mandni.  108  Misc.  102,  178  N.  Y. 
Sujm.  57. 

iNaeretton  of  eoart  In  determlBliis  risl^te  of 
fiatlMr.— Matter  of  Wagner,  75  Misc.  419.  135  N.  Y. 
Supp.  678;  Matter  of  Lindley.  9  N.  Y.  Supp.  291.  1  Con- 
noly   500. 

Infitnt  In  custody  of  tostomontorr  gnardUin.— 
Matter  of  Lee.  176  App.  Div.  14, 161  N.  Y.  Supp.  1100. 

Guardian  means  general  guardian. — Matter  of 
McOuire  (1921),  115  Misc.  84,  189  N.  Y.  Supp.  62. 
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§  174.  Jurisdiction  to  appoint  general  guardian. 

Where  an  infant  haa  no  guardian,  a  surrogate's  court  has  jurisdiction  to  appoint  a 
genera!  guardian  of  an  infant's  person,  or  property,  or  of  both,  in  the  following  cases: 

1,  Where  the  infant  is  a  resident  of  that  county,  or  has  sojourned  in  that  couiiiy  frir 
at  least  one  year  immediately  preceding  the  application. 

2.  Where  the  infant  is  not  a  resident  of  the  state,  but  has  property,  real  or  personal, 
situated  in  that  county. 


DvvlTBtlon. — Code  dv.  proc.,  (  2044,  without  ohuue;  No  temporal^  gu&rdiHD  will  h 


■tJon. — Code  dv.  proc.,  S  2044,  without  ohuue; 
d  by  L.  igi4.  oh.  443  fram  former  H  3S22.  2^. 


« Am.  hy  L.  1900,  oh- 231;  orisiii^y  rovised  from     guudi&n  on  Arriving  at  i4.     Wa  now  proridA  tkat 

,..  2,  Bb.  S.  tit.  3.  (  4;  L.  IS70.  oh.  56:  L.  1B71.  oh.  32.     can  be  doTie  st  soy  time,  (or  lood  nuons. 

I  2B27,  nrigiaAlIy  ravisBd  [rom  It.  S.,  pt.  2,  nh.  8,  tit.  3,  |  6.         jDTladletloii  of  Anpfeme  noDrt. — Matter  a!  Wlilti 
Not«  oTraTtasn  of  1>U.— In  t^  nen  BectioD  iwTe     40  App.  Div.  165.  57  N.  Y.  8upp.  883,  >9d..  160  N.  Y.  flSJ 
■*  BMdciie* of  tnlknt. — Maaat.  OermAO  8»v.  Sanlt.  J 

App.  DiT.  524.  77  N.  Y.  Su™.  268,  aM.,  178  N.  Y.  37; 
MAtter  of  Dsnielfc  71  Hun  195.  24  N.  Y.  8upp.  Km. 


bhincd  pacta  of  hveta]  n 


§  176.  Petition  for  appointment  of  general  guardian  of  infant;  by  whom  made. 

A  petition  for  the  appointment  of  a  general  guardian  of  the  person,  or  property,  or 
both,  of  an  infant  over  the  age  of  fourteen  years  must  be  made  by  the  infant,  except 
that  such  a  petition  may  be  made  by  any  person  where  such  infant  is  of  unsound  mind 
or  refuses  to  make  such  petition,  and  in  the  judgment  of  the  surrogate  it  is  necessap,'  or 
proper  that  such  a  guardian  should  be  appointed. 

A  petition  for  the  appointment  of  a  general  guartUan  of  the  person,  or  property,  or 
both,  of  an  infant  under  the  age  of  fourteen  years  may  be  made  by  any  person  in  behalf 
of  Buch  infant. 

DtriraUoD.— Code  dv.  proc.,  1 2645,  wltbout  duuiCA;  oricJul  dgdvation  Mma  •■  Iw  1 174,  anU. 

g  176.  Petition  for  appointment  of  general  guardian  for  infant ;  contents. 

A  petition  for  the  appointment  of  a  general  guardian  of  an  infant  shaU  set  forth : 

1.  The  full  name,  residence  and  date  of  birth. 

2  The  names  of  the  father  and  mother  and  whether  or  not  they  are  living,  imil  if 
living,  their  place  of  residence;  the  name  and  address  of  the  person  with  whom  .'ui.'li 
infant  resides;  and  the  names  and  addresses  of  the  nearest  next-of-kin  of  full  age  residing 
in  the  county,  if  both  father  and  mother  are  dead. 

3.  Whether  the  infant  has  had,  at  any  time,  a  guardian  appointed  by  will  or  deed, 
or  on  acting  guardian  in  socage,  or  a  guardian  of  the  person  appointed  pursuant  to  sec- 
tion eighty-six  of  the  domestic  relations  laws. 

4.  The  estimated  value  of  the  personal  property,  and  of  the  annual  income  from  any 
other  personal  property  or  real  estate,  to  which  the  infant  is  or  will  be  entitled. 

5.  The  facts  upon  which  the  jurisdiction  of  the  court  depends, 

6.  If  either  parent  is  living  and  there  are  reasons  why  the  parent  should  not  be  ap- 
pointed such  guardian,  the  reasons  therefor. 

7.  If  the  petitioner  be  a  non-resident  married  woman,  and  the  petition  relates  ro  per- 
sonal property  only,  it  must  affirmatively  show  that  the  property  is  not  subject  to  Ibe 
control  or  disposition  of  her  husband,  by  the  law  of  the  petitioner's  residence,  and  must 
set  forth  the  name  and  residence  of  such  husband. 

8.  Th-  petition  may  set  forth  the  reasons  why  a  person  named  therein  would  be  a 
proper  and  suitable  person  to  be  appointed  such  general  guardian. 

PerintiMi.— Code  dv.  proc.,  f  2848.  without  cbanae:  L.  1871.  r'^    ""      '  ~"'    '— 

AA  revised  by  L.  1914,  oh.  443  from  loriner  ||  2822,  2S23,  oh.  708). 

2827.     I  28£z.  AA  am.  by  L.  1909.  eh.  231;  originallr  re-  tit.  3,  1 5. 
vised  from  R.  S.,  pt.  2,  cb.  8,  tit.  3,  |4;  L.  1870,  ch.  59; 

§  177.  Who  shall  be  cited ;  discretion  of  surrogate. 

Upon  presentation  of  the  petition,  a  citation  to  show  cause  why  the  application  should 
not  be  granted  shall  be  issued  as  follows: 

1.  To  the  parent  or  parents,  who  are  within  the  state  and  whose  residences  ".herein 
are  known,  or  if  there  be  none,  to  the  grandparents  who  are  within  the  county, 

2.  To  the  person  having  the  care  and  custody  of  the  infant,  or  with  whom  he  resides. 

3.  If  the  application  is  made  on  behalf  of  an  infant  over  fourteen  years  of  age  by  any 
person  on  the  infant's  refusal  to  make  such  application,  to  the  infant. 

4.  It  the  application  is  made  by  a  married  woman,  to  her  husband  only. 


art.  10  GUARDIANS  §§  178-180 

But  no  citation  shall  be  necessary  to  a  parent  who  has  abandoned  the  infant,  or  is 
deprived  of  civil  rights,  or  divorced  from  the  petitioner  because  of  his  or  her  adultery, 
or  adjudged  to  be  insane,  or  to  be  an  habitual  drunkard,  or  judicially  deprived  of  the 
custody  of  the  child;  or  in  case  the  petitioner  is  a  married  woman  to  a  husband  who  has 
abandoned  her,  or  is  deprived  of  civil  rights,  or  divorced  because  of  his  adultery,  or 
adjudged  to  be  insane  or  an  habitual  drunkard. 

The  surrogate  must  inquire  and  ascertain  as  far  as  practicable,  what  relatives  of  the 
infant  reside  in  his  county  or  elsewhere,  and  with  whom  the  infant  resides;  and  he  may 
in  his  discretion  cite  any  relative  or  class  of  relatives  to  show  cause  why  the  appoint- 
ment should  not  be  made. 

DerlvBtlon. — Code  dv.  proe.,  §  2647,  without  ohanse;  Note  of  reTiacrs  of  ItlA. — ^This  aeotion  oombines  parts 

M  reyiaed  by  L.  1914,  oh.  443  from  fonnor  U  2823,  2826.  of  §§  2823,  2825.    Provuions  in  eaoe  parent  is  a  nonreai- 

1 2823,  (see  L.  1870,  oh.  34;  L.  1871,  eh.  708).    §  2895.  dent,  unknown  or  has  abandoned,  is  new,  and  is  taken  in 

originally  revised  from  R.  8.,  pt.  2,  oh.  8,  tit.  3,  §  6.  part  from  domestic  relations  law,  |  111. 

§  178.  Hearing. 

Where  a  citation  is  not  issued,  or  upon  the  return  of  a  citation,  the  surrogate  must 
inquire  into  all  the  facts  and  circumstances  regarding  the  infant,  his  condition  in  life 
and  surroimdings,  and  also  must  ascertain  as  nearly  as  practicable  the  value  of  his  per- 
sonal property  or  income  from  personal  property  and  of  the  rents  and  profits  of  his  real 
property. 

I>eriYattoii.-~€ode  dv.  proe.,  1 2648,  without  change;     §  6,  last  sentence.    {  2829.  originally  revised  from  R.  S.. 
as  revised  by  L.  1914.  oh.  443  from  former  U  2825,  2829.     pt.  2,  eh.  8,  tit.  8,  §  6,  in  part 
S  2825.  originally  revised  from  R.  S..  pt  2,  ch.  8,  tit.  3, 

§  179.  Decree  appointing  general  guardian;  term  of  office. 

If  the  surrogate  is  satisfied  that  the  allegations  of  the  petition  are  true  in  fact,  and 
that  the  interests  of  the  infant  will  be  promoted  by  the  appointment  of  a  general  guardian, 
either  of  his  person,  or  of  his  property,  or  of  both,  he  must  make  a  decree  accordingly. 
The  same  person  may  be  appointed  general  guardian  of  both  the  person  and  the  property 
of  the  infant,  or  the  guardianship  of  the  person  and  of  the  property  may  be  committed 
to  different  persons.  The  surrogate  may,  in  his  discretion,  appoint  a  person  other  than 
the  father  or  mother  of  the  infant,  or  other  than  the  person  nominated  by  the  petitioner. 

The  term  of  oflfice  of  a  general  guardian  so  appointed  expires  when  the  infant  attains 
the  age  of  twenty-one  years. 


Derivation.— Code  dv.  proe.,  §  2649,  without  change;        Appotntiiient  of  oxectttor  and  tmstee.— Matter  of 


Misc. 

Misc. 

originally  revised  from  R.  S.,  pt.  2,  ch.  8,  tit.  3,  (10.'         '     1021  178  N.  Y.  Supp.  57. 

§  180.  Qualification  of  guardian  of  property. 

Before  letters  of  guardianship  of  an  infantas  property  are  issued  by  the  surrogate's 
court,  the  person  appointed  must  take  an  official  oath  as  prescribed  by  law  and  execute 
to  the  infant,  and  file  in  the  surrogate's  office  his  bond,  with  at  least  two  sureties,  in  a 
penalty,  fixed  by  the  surrogate,  not  less  than  twice  the  value  of  the  personal  property, 
and  of  the  rents  and  profits  of  the  real  property,  and  of  the  annual  income  receivable 
by  him  from  any  fimds  of  w^hich  the  general  guardian  will  not  have  possession,  con- 
ditioned that  the  guardian  will,  in  all  things,  faithfully  discharge  the  trust  reposed  in 
him,  and  obey  all  lawful  directions  of  the  surrogate  touching  the  trust,  and  that  he  will, 
in  all  things,  render  a  just  and  true  account  of  all  moneys  and  other  properties  received 
by  him,  and  the  application  thereof,  and  of  his  guardianship,  whenever  required  so  to  do, 
by  a  court  of  competent  jurisdiction;  but  the  surrogate  may,  in  his  discretion,  limit  the 
amount  of  the  bond  to  not  less  than  twice  the  value  of  the  personal  property,  and  of 
the  rents  and  profits  of  the  real  property,  or  such  annual  income  receivable  by  him, 
for  the  term  of  three  years. 

Where  the  property  of  the  infant  does  not  exceed  the  sum,  or  value,  of  two  thousand 
dollars,  as  shown  by  the  petition,  the  surrogate  may,  in  his  discretion,  make  an  order 
dispensing  with  such  bond  wholly  or  partly,  and  directing  that  the  guardian  collect 
and  receive  the  moneys  and  property  of  his  ward  jointly  with  a  person  designated  in 
the  order,  and  that  all  such  moneys  and  other  property,  so  far  as  the  same  are  conven- 
iently capable  of  deposit,  shall  be  deposited  in  the  name  of  such  guardian,  subject  to 
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the  order  of  the  surrogate,  with  such  bank,  mvings  bank,  trust  company,  or  safe  deposit 
company  as  shall  be  designated  in  such  order,  and  shall  be  withdrawn  or  removed  only 
on  the  order  of  the  surrogate. 

The  letters  issued  thereupon  shall  contain  the  substance  of  the  order. 

The  cost  of  the  safe  deposit  box  shall  be  a  county  charge. 

DtriTsOoit.— Coda   dv.   pno.,    iMSO,    u    am.    by     BMcr.Hcwitt,  8T  Mi*e.e7, 150N.  Y.  Sii]n.33e:  MitMr 

L.  leu,  «ii.  eao,  l.  lais,  sh.  eia.  wiuiout  obuivLnviHd    of  Smbteb,  ei  isite.  oee.  isi  n.  r.  Batv.  iTr-,  Matur  of 

ter  L.  IBM,  oh.  443  from  lormar  1 2830,  U  am.  by  L.  1881,  Htnhleld.  SS  Mbo.  399,  ISl  N.  Y.  Supp.  84e ;  Matter  of 

ofa.A3S:  L.  ISW,  oh.  tet:  atitSatOr  ronsed  from  H.  B..  Eftufmui,  03  Mue.  408,  IAS  N.  Y.  Supp.  13<:  Matts  ol 

pt.  3.  ah.  S,  ttt.  3. 1 8.  MUb.  SIN.  Y.  3app.  343. 

RetoMnrlMn  of  int.— P«D»lty  of  tha  bonda  not  EnTarMment  orUabllltr  <tf  tanUM.— Vta  Zuidt  v. 

shuiBid  bars  ■■  in  admrnlatraldoD,  aa  Uu  reaaoD  for  m-  Glut,  07  App,  Dlv.  70.  73  N.  Y.  Supp.  eOQ,  aSd.  17S 

dodnc  tb«  bond  dOM  not  »P|^  to  a  guardian  N.  Y,  ISO. 

Amllcitl«i.~Mattar  of  Huabioh,  87  Miso.  see,  IGl  Fuuda  undo'  Control  oT  (npreme  eoort BBnwm 

N.  Y.  Svpp.  8TT.  V.  BiamoiB,  M  Miao,  SOB,  ISa  N.  T.  Bupp.  1. 

272. 81  N.  Y.  Supp.  rannent  to  nuudtan  onlr.— Dtmoan  v.   Mutula 
"       ^"  "ta  Im.  Co.,  08  Miao.  280,  --^-  "  ~ 


a.  92  Mi 
irDftViaoD  v.~nm«l0~liliM.~fM.S3lA,~V:Buiip;^       Ufa  fiU.  Co.,  fiS  Ml^  230,  164 


§  181.  Limited  and  restricted  letters  of  guardianship. 

In  a  case  where  a  guardian  of  an  infant  is  named  or  appointed,  and  it  appears  to  be 

impracticable  to  give  a  bond  sufficient  to  cover  the  whole  amount  of  the  infant's  per- 
sonal property,  the  surrogate  may,  in  his  discretion,  accept  security,  approved  by  him, 
not  less  tiian  twice  the  amount  of  the  particular  portion  of  the  infant's  property  wluch 
the  guardian  will  be  authorized  under  the  letters  to  receive;  and  issue  letters  thereon 
limited  to  the  receiving  and  administering  only  such  personal  property  for  whicli  double 
the  security  has  been  given,  and  restraining  the  guardian  from  receiving  any  ether  per- 
sonal property  of  the  infant,  until  the  further  order  of  the  surrogate,  on  additional 
further  satisfactory   security. 


§  162.  Of  general  guardian  of  person. 

Before  letters  of  guardianship  of  an  infant's  person  are  issued  by  the  surrogate's 
court,  the  person  appoint«d  must  take  the  official  oath,  as  prescribed  by  law.  The 
surrogate  may  also  require  him  to  execute  to  the  infant  a  bond,  in  a  penalty  fixed  by 
the  surrogate,  and  with  or  without  sureties,  as  to  the  surrogate  seems  proper;  conditioned 
that  the  general  guardian  will  in  all  things  faithfully  discharge  the  trust  reposed  in  him, 
and  duly  account  for  all  money  or  other  property  which  may  come  to  his  iiands,  as 
directed  by  the  surrogate's  court. 

:.,  1 3SE2,  without  shanga;  M  reriaad  by  L.  1014,  ah.  443  from  formal  1  3S31:  tccUoa 


■WW  M  ori^uaUy  in«ert«d  in  tK 

§  183.  Appointment  of  general  guardian  by  supreme  court. 

Where  the  supreme  court,  or  any  court  other  than  the  surrogata's  court,  appoints  a 
general  guardian  of  an  infant's  person,  or  property,  or  both,  a  certified  copy  of  tlie  order 
or  decree  appointing  such  guardian  and  of  the  bond  or  undertakii^  given  by  such  guard- 
ian shall  be  filed  by  hun  in  the  surrogate's  court  of  the  county  in  which  the  infant  resides, 
or  if  such  infant  be  a  non-resident  of  the  county  in  which  such  infant  has  property  real 
or  personal,  and  a  minute  thereof  made  and  indexed  in  the  book  kept  by  the  surrogate 
in  which  orders  or  decrees  appointing  guardians  are  entered.  A  guardian  so  appointed 
shall  be  subject  to  all  the  duties  and  liabihties  of  a  general  guardian  specified  in  tliis 
article. 

DeMTStion. — Coda  cdv.   pro«..   I  2653,   M  addad  by  oally  in  nwdinDoa  oaaaa.  and  now  no  r«M>nl  tbenof  la  (a 

I^  1B14,  sh.  443.  without  ohann  be  found  in  tha  aurrocatc'a  offloa. 

Nota  or  rarlMra  oT  U14.— In  aoma  oounliaa  tba  aup-  AppHcnUan.— Matter  of  Uttmann,  88  Mm.  403,  150 

prams  court  i<  oonitantly  appojntizia  cuardJaaa.  caps-  N.  ¥.  Bupp,  607. 

§  184.  Application  for  ancillary  letters  to  foreign  guardians. 

I.  Where  an  infant,  who  resides  without  the  state,  and  within  the  United  States,  is 
entitled  to  property  within  the  state,  or  to  maintain  an  action  in  any  court  thereof,  a 
guardian  of  his  property,  who  has  been  appointed  by  a  court  of  competent  jurisdiction, 
within  the  state  or  territory  where  the  ward  resides,  and  has  there  given  security,  in 
at  least  twice  the  value  of  the  personal  property,  and  of  the  rents  and  profits  of  the  real 
property,  of  the    ward,  may  present,  to  the    surrogate's    court    having   jurisdiction,  a 
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petition,  setting  forth  the  facts,  and  particularly  whether  or  not  there  are  any  debts  due  or 
to  become  due  from  the  infant  to  a  resident  of  this  state,  and  that  the  security  given  is 
sufficient  in  amount  to  cover  the  property  sought  to  be  obtained  through  such  letters, 
and  that  the  court  has  jurisdiction  of  the  infant,  and  praying  for  ancillary  letters  of 
guardianship  accordingly.  The  petition  must  be  accompanied  with  exempHfied  copies 
of  the  records  and  other  papers,  showing  that  he  has  been  so  appointed  and  has  given 
the  security  required  in  this  section,  which  must  be  authenticated  in  the  mode  prescribed 
in  section  forty -five  of  the  decedent  estate  law,  for  the  authentication  of  records  and 
papers,  upon  an  application  for  ancillary  letters  testainentary,  or  ancillary  letters  of 
administration.  Such  petition  and  authenticated  records  and  papers  shall  be  conclusive 
evidence  of  the  facts  therein  set  forth  in  any  court  of  this  state. 

2.  Where  an  infant,  who  resides  without  the  state,  and  within  a  foreign  coimtry  is 
entitled  to  personal  property  within  the  state,  or  to  maintain  an  action,  or  special  pro- 
ceeding in  any  court  thereof  respecting  such  personal  property,  a  guardian  of  his  prop»- 
erty,  authorized  to  act  as  such  within  the  foreign  coimtry  where  the  ward  resides,  may 
apply  to  the  surrogate's  court  of  the  county  where  such  personal  property  or  any  part 
thereof  is  situated,  for  ancillary  letters  of  guardianship  on  the  personal  estate  of  such 
infant  and  the  person  so  authorized  must  present  to  the  surrogate's  court  having  juris- 
diction a  petition  setting  forth  the  facts  and  such  additional  allegations  regarding  debts 
and  security  as  required  in  subdivision  one  of  this  section,  and  praying  for  ancillary 
letters  of  guardianship  on  the  personal  estate  of  such  infant.  The  petition  must  be 
accompanied  with  the  exemplified  copies  of  the  records  and  other  papers  showing  the 
appointment  of  such  foreign  guardian,  or  where  such  foreign  guardian  has  not  been 
appointed  by  any  court,  with  other  proof  of  his  authority  to  act  as  such  guardian  within 
such  foreign  countrj'',  and  also  with  proof  that  pursuant  to  the  laws  of  such  foreign 
country,  such  foreign  guardian  is  entitled  to  the  possession  of  the  ward's  personal  estate. 
Exemplified  copies  of  the  records,  where  used  pursuant  to  this  subdivision,  must  be 
authenticated  by  the  seal  of  the  court,  or  officer,  by  which  or  by  whom  such  foreign  | 

guardian  was  appointed,  or  the  officer  having  the  custody  of  the  seal  or  -of  the  record  ' 

thereof,  and  the  signature  of  a  judge  of  such  court,  or  the  signature  of  such  officer  and 
of  the  clerk  of  such  court  or  officer,  if  any;  and  must  be  further  authenticated  by  the 
certificate,  under  the  principal  seal  of  the  department  of  foreign  affairs,  or  the  depart- 
ment of  justice  of  such  country,  attested  by  the  signature  or  seal  of  a  United  States 
consul.  Such  petition  and  authenticated  records  and  papers  shall  be  conclusive  evidence 
of  the  facts  therein  set  forth  in  any  court  of  this  state. 


DorlTStloii. — Code  dv.  ivoe.,  §  2654,  without  oh&nce;  tion  to  the  court,  as  euoh  letten  h«T»  »lway»  been  ii 

as  revised  by  L.  1014,  oh.  443  from  former  1 2838,  m  am.  without  bonds.    See  new  §  2656. 

by  L.  1880,  ch.  263;  L.  1802,  oh.  576:  L.  1807.  oh.  402;  In  gencrml.— GrifiBn  v.  Saanfield,  2  Dem.  4;  West  ▼. 

Lb  1000,  oh.  65;  ori^naUy  reviaed  from  L.  1870,  oh.  50,  §  1,  Gunther,  3  Dem.  386. 

in  part.  Petttton.— Matter  of  Whittemore.  0  N.  T.  Supp.  206, 

Note  of  revlMrs  of  ltl4« — ^The  new  matter  ia  intended  1  Connoly  155;  Matter  of  Wiener,  3  Dem.  11;  Johnson  v. 

to  give  better  protection  to  creditors,  and  mofe  informa-  Borden,  4  Dem.  36. 

« 

§  186.  Proceedings  thereupon. 

Where  the  surrogate  is  satisfied  upon  the  papers  presented,  as  prescribed  'n  the  last 
section,  that  the  case  is  within  that  section,  and  that  it  will, be  for  the  ward's  interest 
that  ancillary  letters  of  guardianship  should  be  issued  to  the  petitioner,  he  may  make 
a  decree  granting  ancillary  letters  accordingly.  Such  a  decree  may  be  made  without  a 
citation  or  a  citation  may  issue  to  such  persons  as  the  surrogate  thinks  proper,  to  show 
cause  why  the  prayer  of  the  petition  should  not  be  granted.  But  before  the  ancillary 
letters  are  issued,  the  surrogate  must  direct  that  any  debts  appearing  to  be  due  or  owing 
from  the  infant  to  residents  of  this  state  be  paid  or  security  given  therefor. 

I>erlTattoii.-^ode  civ.  proc.,  §  2655,  without  change;  In  general.— Matter  of  Department  of  Public  Parks. 

as  revised  by  L.  1014.  oh.  443  from  former  S  2830.  as  am.  80  Hun  520,  35  N.  Y.  Supp.  332;  Hunt's  Estate,  34  N.  Y, 

byL.  1802,  oh.  576;  originally  revised  from  L.  1870,  ob.  50,  Supp.  1088;  Bunoe  v.  Bunoe,  14  N.  Y.  Supp.  650,  27 

S 1.  in  part.  Abb.  N.  C.  61. 

Note  of  roTlsers  of  ItU.— Information  as  to  debts.  Joint  letters.— Matter  of  Breese,  02  Misc.  650,  156 

loosely  provided  for  in  this  section,  must  by  the  terms  of  N.  Y.  Supp.  267. 
§  2654  be  furnished  by  the  petitioner,  and  must  bind  him. 

§  186.  Effect  of  such  letters. 

Ancillary  letters  of  guardianship  are  issued  as  prescribed  in  the  last  section,  without 
security  except  as  provided  in  that  section  and  without  an  oath  of  office.  If  issued  in  a 
case  provided  for  in  subdivision  one,  of  section  one  hundred  and  eighty-four,  they  au- 


Ik 
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thorize  the  person  to  whom  they  are  issued  to  demand  and  receive  the  personal  property, 
and  the  rents  and  profits  of  the  real  property  of  the  ward;  to  dispose  of  them  in  like 
manner  as  a  general  guardian  of  the  property  appointed  as  prescribed  in  this  article;  to 
remove  them  from  the  state,  and  to  maintain  or  defend  any  action  or  specia  proceeding 
in  the  ward's  behalf.  If  issued  in  a  case  provided  for  in  subdivision  two  of  section  one 
hundred  and  eighty-four,  such  ancillary  letters  of  guardianship  authorize  the  person  to 
whom  they  are  issued  to  demand  and  receive  the  personal  property  of  the  ward,  and  to 
dispose  of  it  in  like  manner  as  a  guardian  of  property  appointed  as  prescribed  in  this 
article,  and  to  maintain  or  defend  any  action  or  special  proceeding  respecting  such  per- 
scmal  property  in  the  ward's  behalf.  But  in  neither  case  do  such  letters  authorize  such 
ancillary  guardian  to  receive  from  a  resident  guardian,  executor,  or  administrator,  or 
from  a  testamentary  trustee,  subject  to  the  jurisdiction  of  a  surrogate's  court,  money  or 
other  property  belonging  to  the  ward,  in  a  case  where  letters  have  been  issued  to  a 
guardian  of  the  infant's  property,  from  a  surrogate's  court  of  a  county  within  the  state, 
upon  an  allegation  that  the  infant  was  a  resident  of  that  county,  except  by  the  special 
direction  made  upon  good  cause  shown,  of  the  surrogate's  court  from  which  the  prin- 
cipal letters  were  issued,  or  unless  the  principal  letters  have  been  duly  revoked. 

DeriYatton.— Code  dr.  proo.,  §  2656,  without  chance;      by  L.  1889,  oh.  263;  originaUy  revieed  from  L.  1870 
ae  revised  by  L.  1014,  oh.  M3  from  former  §  2840,  as  am.      cb.  69,  f  1,  in  pert. 

§  187.  Will  or  deed  containing  appointment  to  be  proved  and  recorded. 

A  person  shall  not  exercise,  within  the  state,  any  power  or  authority,  as  guardian 
of  the  person  or  property  of  an  infant,  by  virtue  of  an  appointment  contained  in  the 
will  of  the  infant's  father  or  mother,  being  a  resident  of  the  state,  and  d3ring  after  this 
act  takes  effect,  unless  the  will  has  been  duly  admitted  to  probate,  and  recorded  in  the 
proper  surrogate's  court,  and  letters  of  guardianship  have  been  issued  to  him  thereupom; 
or  by  virtue  of  an  appointment  contained  in  a  deed  of  the  infant's  father  or  mother, 
being  a  resident  of  the  state,  executed,  after  this  act  takes  effect,  unless  the  deed  has 
been  acknowledged  or  proved,  and  certified,  so  as  to  entitle  it  to  be  recorded,  and  has 
been  recorded  in  the  office  for  recording  deeds  in  the  county,  in  which  the  person  making 
the  appointment  resided,  at  the  time  of  the  execution  thereof.  Where  a  deed  containing 
such  an  appointment  is  not  recorded,  within  three  months  after  the  death  of  the  grantor, 
the  person  appointed  is  presumed  to  have  renounced  the  appointment;  and  if  a  guardian 
is  afterward  duly  appointed  by  a  surrogate's  court,  the  presumption  is  conclusive. 

I>eriYatfoii.~Gode  dy.  proo.,  §  2667,  without  ohanoe;  Jnrisdietloii    of  appoliitiiient   of   ftMtameiitary 

as  revised  by  L.  1914,  eh.  443  from  former  {  2851;  ongi-  foardian.— Matter  of  Magilton,  98  Miso.  490,  164  N.  Y. 

naUy  revised  from  L.  1877.  oh.  206,  M  4-7.  in  part.  Supp.  746. 

liote  of  revlMN  of  lti4.~See  dom.  rel.  law,  f  81,  and  D«ed  taking  effect  at  death  of  grantor. — Matter  of 

eode  oiv.  proo.,  ft  1745.  Gibbs,  96  Miso.  587. 160  N.  Y.  Supp.  686. 

§  188.  Guardian  by  will  or  deed ;  qualification,  letters. 

Where  a  will,  containing  the  appointment  of  a  guaidian,  is  admitted  to  probate,  or  a 
deed  is  recorded  as  provided  in  the  foregoing  section,  the  person  appointed  guardian 
must,  within  thirty  days  thereafter,  qua  ify  by  taking  and  filing  his  oath  of  of&ce,  and  a 
bond  as  fixed  by  the  surrogate,  unless  contrary  to  the  express  provision  of  the  will  or 
deed,  aQid  by  filing  a  petition  or  affidavit  setting  forth  the  facts  which  entitle  him  to  so 
qualify  and  receive  letters;  except  that  a  trust  company  so  named,  instead  of  filing  such 
oath  and  bond,  shall  file  a  consent  to  accept  such  appointment  duly  executed  and  ac- 
knowledged; otherwise  he  is  deemed  to  have  renounced  the  appointment.  But  the  surro- 
gate, either  before  or  after  the  expiration  of  thirty  days,  may  extend  the  time  so  to  qualify, 
upon  good  cause  shown,  for  not  more  than  three  months.  A  person  appointed  guardian 
by  wil!  or  deed  may,  at  any  time  before  he  qualifies,  renounce  the  appointment  by  a 
written  instrument,  acknowledged,  or  proved,  and  duly  certified,  and  filed  in  the  surro- 
gate's office. 

Derlfatlon.— Code  car.  proo.,  f  2658.  without  ohance;  Oath.—Graham  v.  Wallaoe,  50  App.  Div.  101, 63  N.  Y* 

as  revised  by  L.  1914,  oh.  443  from  former  §  2862;  ongi-  Supp.  372. 

naUy  revised  from  L.  1877.  oh.  206,  §§4-7»  in  part.  Bond.— Matter  of  Huebsoh,  7  Miso.  566.  151  N.  Y. 

Note  of  reflfcrs  of  ltl4. — Seourity  requtfed  from  all  Supp.  377. 

suoh  suardians  in  suoh  sum  as  the  surrogate  fixes.    The  Letton    denied    atten     nonrealdeiit. — ^Matter    of 

theory  that  because  a  testator  appoints  a  trustee  or  guar*  Welsh,  50  App.  Div.  189,  63  N.  Y.  ^vp^  737;  BAatter  of 

dian,  he  should  not  give  seourity,  should  be  abandoned.  Zeller,  25  Miso.  137,  54  N.  Y.  Supp.  92i5. 

General  section  on  objections  to  grant  of  letters  (new  Effeet  of  laUwe  to  Issue  letters.— Foley  v.  Mutual 

112566)  made  to  apply,  and  that  portion  repealed  here.  Life  Ins.  Co.,  64  Hun  63,  18  N.  Y.  Supp.  615,  affd.,  188 

Ap^leation.— Estate  of  Constantine,  5  N.  Y.  Supp.  N.  Y.  333. 
654,  16  Civ.  Proo.  Rep.  262;  Qeoghegan  v.  Foley,  5  Redf. 
501. 
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§  189.  Appointment  of  successor. 

Where  no  guardian  appointed  by  will  or  deed  remains  in  office  on  account  of  resigna- 
tion, removal,  or  death,  a  general  guardian  may  be  appointed  by  the  surrogate's  court, 
with  all  the  powers  conferred  by  the  will  or  deed  and  with  the  effect  prescribed  in  section 
ninety-three  of  this  act;  unless  such  an  appointment  would  contravene  the  express  terms 
of  the  will  or  deed. 

Dvlratloii. — Code  mr.  proa,  §  2650,  without  ohance:  Note  of  nvlsen  -of  ltlA.~C!faAiice  extenda  the  power 
as  rerised  by  L.  1014,  oh.  443  from  former  §  2860;  notion  to  appoint  auooenor  when  more  than  one  testamentary 
BOW  ae  originaUy  inserted  in  code  dy,  proo.  guiurdian  was  appointed  and  all  have  died.  etc. 

§  190.  Guardian  to  file  annual  inventory  and  account. 

A  guardian  of  an  infant's  property  must,  in  the  month  of  January  of  each  year,  as 
long  as  any  of  the  infant's  property,  or  of  the  proceeds  thereof,  remains  under  his  con- 
trol, file  in  the  surrogate's  court  the  following  pai>ers: 

1.  An  inventory,  containing  a  full  and  true  statement  and  description  of  each  article 
or  item  of  personal  property  of  his  ward,  received  by  him,  since  his  appointment,  or  since 
the  filing  of  the  last  annual  inventory,  as  the  case  requires;  the  value  of  each  article  or 
item  so  received;  a  list  of  the  articles  or  items,  remaining  in  his  hands;  a  statement  of 
the  manner  in  which  he  has  disposed  of  each  article  or  item,  not  remaining  in  his  hands; 
and  a  full  description  of  the  amoimt  and  the  nature  of  each  investment  of  money,  made 
by  him. 

2.  A  full  and  true  account,  in  form  of  debtor  and  creditor,  of  all  his  receipts  and  dis- 
bursements of  money,  during  the  preceding  year;  in  which  he  must  charge  himself  with 
any  balance  remaining  in  his  hands,  when  the  1^^  account  was  rendered,  and  must  dis- 
tinctly state  the  amount  of  the  balance  remaining  in  his  hands,  at  the  conclusion  of  the 
year,  to  be  charged  to  him  in  the  next  year's  account. 

3.  The  names  and  residences  of  the  sureties  on  his  bond;  if  natural  persons  whether 
they  are  living;  and  whether  the  security  of  the  bond  has  become  impaired. 

4-  The  guardian  of  an  infant's  property  may  be  required  by  the  surrogate,  with  the 
annual  accoimt  of  the  infant's  property,  to  produce  for  examination  by  the  surrogate, 
all  securities  or  evidences  of  deposit  or  investment,  which  he  has  relating  to  the  disposi- 
tion of  the  estate  of  the  infant. 

DcrlTfttloil.— Oxle  oiv.  pr<>e..  1 2660,  as  am.  by  L.  1017,  Note  of  nvlicn  of  ltl4.— The  amendment  now  in- 
ch. 212,  without  chance;  revised  oy  L.  1014,  ch.  443  from  dudes  all  guardians. 

former  U  2842,  2865.    §  2842,  as  am.  by  L.  1013,  ch.  533;  Proceeds  of  Insiirmnee  polley.— Matter  of  Wolfe,  76 

originaUy  revised  from  L.  1887,  oh.  460.  §  67,  in  part.  Misc.  464.  136  N.  Y.  Supp.  333. 

1 2866,  as  am.  by  L.  1806,  oh.  61;  seetion  new  as  originally  Seetton  cited.— Matter  of  Kennedy,   106  Misc.  216, 

inserted  in  code  civ.  proo.  174  N.  Y.  Supp.  420. 

§  191.  Affidavit  to  be  annexed  thereto. 

With  the  inventory  and  account,  filed  as  prescribed  in  the  last  section,  must  be  filed  an 
affidavit,  which  must  be  made  by  the  guardian,  unless,  for  good  cause  shown  in  the  affidavit, 
the  surrogate  permits  the  same  to  be  made  by  an  agent  or  attorney,  who  is  cognizant  of 
the  facts.  The  affidavit  must  state,  in  substance,  that  the  inventory  and  account  contain, 
to  the  best  of  the  affiant's  knowledge  and  belief,  a  full  and  true  statement  of  all  the 
guardian's  receipts  and  disbursements,  on  account  of  the  ward;  and  of  all  money  and 
other  personal  property  of  the  ward,  which  have  come  to  the  hands  of  the  guardian,  or 
have  been  received  by  any  other  person  by  his  order  or  authority,  or  for  his  use,  since 
his  appointment,  or  since  the  filing  of  the  last  annual  inventory  and  account,  as  the  case 
requires;  and  of  the  value  of  all  such  property;  together  with  a  full  and  true  stateipient 
and  account  of  the  manner  in  which  he  has  disposed  of  the  same,  and  of  all  the  property 
remaining  in  his  hands  at  the  time  of  filing  the  inventory  and  account;  and  a  full  and 
true  description  of  the  amount,  and  nature  of  each  investment  made  by  him,  since  his 
appointment,  or  since  the  filing  of  the  last  annual  inventory,  and  account,  as  the  case 
requires;  and  that  he  does  not  know  of  any  error  or  omission  in  the  inventory  or  account 
to  the  prejudice  of  the  ward. 

Detfffttloii.~Code  civ.  proo.,  {  2661,  without  change;  as  revised  by  L.  1914.  ch.  443  from  former  1 2843;  origi- 
nally revised  from  L.  1837,  ch.  460,  parte  of  §|  67.  68. 

§  192.  Annual  examination  of  guardian's  accounts. 

In  the  month  of  February  of  each  year  and  thereafter  until  completed,  the  surrogate 
must,  for  the  purposes  specified  in  the  next  section,  examine  or  cause  to  be  examined, 
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under  his  direction,  all  inventories  and  accounts  of  guardians  filed  dnoe  ths  first  day 
of  February  of  the  preceding  year.  The  examination  may  be  made  by  the  derk  of  the 
surrogate's  court,  or  by  a  person  specially  appoint«d  by  the  surrogate  to  mbke  it,  who 
must,  before  he  enters  upon  the  examination,  subscribe  and  take  before  the  surrogate, 
and  file  with  the  clerk  of  the  surrogate's  court,  an  oath  faithfully  to  execute  his  duties 
and  to  make  a  true  report  to  the  surrogate. 

Dttlnltra.— Code  dv.  prtn.,  I  SMS,  wtthout  ohuwe;  by  L.  ISBl,  oh.  Wfi:  oriclully  mli«l  Ircnn  L.  18^, 
—  rerlwl  by  L.  Hi*,  ob.  44S  from  tormsr  {  3SM,  u  km.    gb.  40O,  |  SS.  Is  put. 

S  193.  Proceedings,  when  account  defective. 

If  it  appears  to  the  surrogate,  upon  an  examination  made  as  prescribed  in  the  last 
section,  or  by  the  report  of  such  special  examiner,  that  a  guardian  of  an  infant's  property, 
has  omitted  to  file  his  annual  inventory  or  account,  or  the  affidavit  relating  thereto  as 
prescribed  in  the  last  section  but  one;  or  if  the  surrogate  ia  of  the  opinion,  that  ihe 
interest  of  the  ward  requires  that  the  guardian  should  render  a  more  full  or  satisfactor.- 
inventory  or  account;  or  where  the  surrogate  has  reason  to  believe  that  sufficient  cause 
exists  for  the  guardians'  removal,  the  surrogate  may,  in  his  discretion,  appoirit  »  (it  anil 
proper  person  special  guardian  of  the  ward,  for  the  purpose  of  fihng  a  petition  in  hia 
l>ehalf,  for  the  removal  of  the  guardian,  and  prosecuting  the  necessary  proceedings  for 
that  purpose.  And  in  a  like  case  where  said  special  examiner  has  been  appointed,  the 
surrogate  shall  make  an  order  appointing  sud  examiner  special  guardian  of  such  infant 
with  authority  to  procure  the  filing  of  an  amended  account  or  a  proper  account,  and 
to  prosecute  a  proceeding  for  the  removal  of  such  guardian  when  necessary.  The  surro- 
gate in  all  cases  of  examination  or  prosecution  as  aforesaid  shall  fix  the  fe^  and  com' 
pensation  of  such  special  examiner  and  special  guardian,  and  may  in  his  discretion  make 
an  order  charf^g  them  in  whole  or  in  part  upon  the  guardian  personally,  the  fund 
in  his  hands,  or  upon  the  county,  in  which  latter  case  he  shaU  certify  the  items  thereof 
to  the  board  of  supervisors  of  the  county  or  in  the  city  of  New  York  to  the  proper  officera, 
and  the  same  shell  be  audited  and  paid  as  other  county  or  city  charges. 

DtriTStlOD.— Coda  dv.  proo..  |M03.  withoot  ehugaj  Note  of  miMn  of  »U.— The  foniipr    proiiiiaiu 

u  ravlssd  l^  L.  iei4,  oh.  M3  from  loriiHr  H  2St4,  2SU,  ■esmMl  to  be  liwdegiute  to  enforoa  the  aiing  of  u  u- 

12SM.  u  un.  by  L.  18S1,  oh.  ASS;  orifilllUT  ravieed  from  wunt.    Br  ftppointins  ■  ipedsl  eunutier  and  alluidnE 

.  1837,  ch.  MO.  f  6S,  In  put.    |  £840,  oiitjiiMUy  nviied  wme  ODDipeaBation,  tU«  impOTtut  duty  nsy  be  propvly 

Rom  L.  IS37,  (di.  OO.  |  BO.  porfarnied. 

§  194.  Surrogate  may  direct  as  to  infant's  maintenance. 

Upon  the  petition  of  the  guardian  of  an  infant's  person  or  property;  or  of  the  infant; 
or  of  any  relative  or  other  person  in  hia  behalf;  the  surrogate,  upon  notice  to  such  per- 
sons, if  any,  as  he  thinks  proper  to  notify,  may  make  aa  order,  directing  the  application, 
by  the  guardian  of  the  infant's  property,  to  the  support  and  education  of  tiie  infant, 
of  such  a  sum  aa  to  the  surrogate  seems  proper,  out  of  the  income  of  the  infant's  jiroperty; 
or,  where  the  income  is  inadequate  for  that  purpose,  out  of  the  principal. 

DeilTBtioa. — Code  civ,  proa.,  1 2664,  without  nhsngr:  Mutter  of  Wown,  9  Dem.  340;  Voeaelni  v.  Voeanbg.  1 

u  reviged  by  L.  1S14,  oh.  443  from  fomier  1 2B46:  aectioa  Radt  360. 

saw  u  oruioBlly  inaerted  io  coda  dv.  proa.  EapandlturM  from  princlpkl. — Metier  of  FattoD.  7 

Not*  ofretliwe  of  UU.— By  omittioc  "nuaniL  "  thil  Miao.  377.  ZS  N.  Y.  Supp.  ISO;  Matt«  of  Wcndall,  33  Hun 

•eatJon  appliea  to  cukrduiDi  by  will  or  deed.     They  are  545:  Matter  of  Bujhnell,  4  N.  Y.  Supp.  173,  17  St.  R^p. 

broucht  wtthin  it  by  ood^dv.  pros.,  1 2^56,  whldi  oen  SIS. 

DOWDC  repealed.  Trust  for  education  of  children. — Mattur  of  NfiI 

Ajl^wtloii.— Mutter  of  Bolton,  IBON.Y.  129:  Weloh  (1921),  117  Mbc.  498,  IBl  -V.  Y.  Hupp.  382. 


V.  Ga^asher,  3  Dem.  40:  Matter  of  BI&ufiDUi.  113  Miao.  AUomneM  rroni  tmit  fandc- 

202. '185" N.  Y.  Bupp,  246,  Bleotrio  R.  R.  Co.,    70    Mieo.    683,    ...■   ...     ..  ....,™. 

Dlipoallloaof  Income.— Allenv.  Kelley,  171  N.  Y.  1:  290;  Matter  of  Kaufmui.  113    Miao.    302,    1S5  N.  Y. 

M&tt«  of  Wenti,  S  Mian.  240,  30  N,  Y.  Supp,  211;  Matter  Supp,  246. 

of  Plumb,  H  Hun  637,  7  N.  Y.  Supp.  698.  n&d.,  125  N.  Y.  Loka  on  Inanraoee.— Clue  t.  Mutual  Life  Im  Co., 

7(IS:  Matter  of  Kerwin,  SB  Hun  seB,  14  N.  Y.  Bupp.  343;  201  N.  Y,  4S2, 

NortODf.  Btlooclu.  4  Dem.  146.  Action  to  aompd  inpport. — Quin  v.  Hill.  6  Oem.  39. 

AUomnce  of  enwnditnrea.— Matter    of   Estate  of  Action    to   recom    emndltOrM    tar    Bapport.— 

Haelehunt.  4  Miee.  366.  2S  N.  Y.  Bupp.  SZ7;  Matter  of  Maitnr  of  Aekerman,  116  N.  Y.  6M;  JoliiwiD  v.  Weir,  73 

Klunck.  33  Miao.  267,  38  N.  Y,  Supp.  629;  In  re  Stoehr'i  App.  Dir.  326.  7S  N,  Y,  Bupp.  7S:  Mutlc  at  Ryl&aoe,  2S 

Eatate.  23  N,  Y.  Supp.  2S0;  Shepard  t.  Slebbioa.  17  St.  Miao.  283,  fifi  N.  Y.  Supp.  433;  Nlthcnott  v.  Kelly.  S 

Bep.  900:  Eatate  of  On,  4  N.  Y,  Supp.  341.  20  St.  Rep.  N.  Y.  Bupp.  269,  24  St,  Rep.  171;  Aldrah  v.  Moore.  5 

—■'^ -    '  "■-'  ■-■-""—   ■f—  -■■  —  "—  =-  N.  y.  Sunp.  330.  26  Bt.  Rep.  064;  Uatts  ol  Greenhalfb, 

18  N.  y,  Supp,  74S,  46  St  R^,  SM. 
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Appointment  of  appnusers;  inventory;  discovery  of  property  'M 

SedtioD  195.  Appointment  of  appmiaen  and  making  iaventory.  - 1 

196.  Appraisal  in  different  places;  appraisal  of  newly  diaeorered  property.  *'-\ 

197.  Contents  of  inventory.  'jn 

198.  Retom  of  inventory.  C- 

199.  Return  of  inventory :  how  compelled. 
300.  Exemption  for  benefit  of  family. 

201.  Proceedings  to  compel  setoff  of  exempt  propcurty.  ';^i 

302.  What  shall  be  deemed  assets.  1 

303.  Assets;  debt  due  from  executor  to  testator^  effect  of  discharge  by  will.  ■  ^i 
201.  Apportionment  of  rents,  annuities  and  dividends. 

305.  Proceedings  to  discover  property  withheld. 
206.  Trial  and  decree. 

§  195.  Appointment  of  appraisers  and  making  inventory. 

On  the  application  of  an  executor  or  administrator,  an  order  must  be  entered  in  the 
surrogate's  court  appointing  two  disinterested  appraisers,  as  often  as  may  be  necessary, 
to  appraise  the  personal  property  of  a  deceased  person.  The  executor  or  administrator, 
within  three  months  after  qualifying  and  after  giving  at  least  five  days'  notice  personally 
or  by  maU  to  the  legatees  or  next  of  kin,  residing  in  the  coimty  of  the  decedent,  and 
posting  a  notice  in  three  public  places  of  the  town,  or  city  where  he  resided,  specifying 
the  time  and  place  at  which  the  appraisement  will  be  made,  must  make  a  true  and  per- 
fect inventory  of  all  the  personal  property  of  the  decedent.  Before  making  the  appraise- 
ment, the  appraisers  must  take  and  subscribe  an  oath,  to  be  inserted  in  the  inventory, 
that  they  will  truly,  honestly  and  impartially  appraise  the  personal  property  exhibited 
to  them  according  to  the  best  of  their  knowledge  and  ability.  They  must  in  the  presence 
of  such  of  the  parties  interested  as  attend,  estimate  and  appraise  the  property  exhibited 
to  them,  and  set  down  each  article  separately  with  the  value  thereof  in  dollars  and  cents, 
distinctly,  in  figures  opposite  to  the  articles  respectively. 

Ocrtvmtioii.— Code  dv.  nroo.,  1 3d6A,    as    am.    by        BImumt  of  apprslsal.— Matter  of  MoOaflr^y.  00  Hun 

L.  1910,  oh.  624,  without  ohance;  revieed  by  L.  1914,  371.  8  N.  Y.  Supp.  96;  Matter  of  Robbina,  4  Redf.  144. 
eh.  448  from  former  1 3711,  as  am.  by  L.  1881,  oh.  635;        Nottce.— Salomon  r.  Heiekel.  4  Dem.  176. 
Lb  1808,  oh.  686;  L.  1901,  oh.  195;  revised  from  R.  8.,  pt.  2,        TM»tloil  of  fees.— Matter  of  Harriott,  145  N.  Y.  540; 

eh.  6,  ttt.  3,  %%  IHI,  by  amendment  of  1893.  In  re  Lonc's  Estate,  161  N.  Y.  Supp.  449. 

§  196.  Appraisal  in  different  places ;  appraisal  of  newly  discovered  Tproperty. 

Should  any  of  the  personal  property  to  be  inventoried  be  in  different  or  distant  places, 
the  same  appraisers  may  complete  such  inventory  in  any  place  where  such  property 
may  be,  and  may  adjourn  the  appraisal  to  such  place;  or,  upon  apphcation  duly  made, 
the  surrogate  may  appoint  other  appraisers  to  make  the  inventory  of  such  unappraised 
property,  and  the  same  notice  of  such  appraisal  shall  be  given  as  for  the  local  appraisal 
except  the  posting  of  notices. 

If  personal  property  not  mentioned  in  any  inventory  come  to  the  possession  or  knowl- 
edge of  an  executor  or  administrator,  he  must  cause  the  same  to  be  duly  appraised,  and 
an  inventory  thereof  to  be  returned  within  one  month  after  the  discovery  thereof;  and 
the  mak  ng  of  such  inventory  and  return  may  be  enforced  in  the  same  manner  as  in  the 
case  o'  a  first  inventory. 

Heffratloii.— 0)de  oiv.  proo.,  1 2666,  without  chance;  originaUy  revised  from  R.  8.,  pt.  2.  oh.  6,  tit.  3, 11 11.  14; 
as  revised  by  L.  1914,  eh.  443  from  former  %%  2711,  2714.     24. 

1 2711.  as  added  by  L.  1893,  oh.  686,  and  am.  by  L.  1901,  Note  of  ravlfers  of  1914.~Parts  of  former  U  2711, 
eh.  195;  revised  from  R.  B.,  pt.  2,  oh.  6,  tit.  3,  \%  1-5;  2714  combined  and  rewritten.  Time  for  returning  further 
L.  1873,  oh.  225.  %  2714,  as  added  by  L.  1893,  oh.  686;     inventory  diortened  in  line  with  the  idea  of  consuming  less 

time  in  the  settlement  of  an  estate. 

§  197.  Contents  of  inventory. 

The  inventory  must  contain  a  particular  statement  of  all  bonds,  mortgages,  notes  and 
other  securities  for  the  payment  of  money  belonging  to  the  deceased,  known  to  the  exec- 
utor or  administrator  and  of  all  debts  owing  by  such  executor  or  administrator  to  the 
deceased  whether  discharged  by  the  will  or  not,  with  the  name  of  the  debtor  in  each 
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security,  the  date,  the  sum  originally  payable,  the  amount  due  at  decedent's  death  and 
the  eum  which,  in  the  judgment  of  the  appraisere,  is  collectible  on  each  tpcurity;  and 
of  all  moneys  belonging  to  the'deceased,  which  have  come  to  the  hands  of  the  e 
or  administrator. 

DtrinUiHi.— Code  dv.  proe..  f  2MT,  iriChouC  "liuute:         TttMcatlan,— Uwchi  *,  Griffin,  3 


ursviBdbyL.  1914.  cb.  M3fri>m(onD«|27I4,Miidd*d         Dcfcta  of  exteator.   etc.,  due  eitkt«.— \:atter  of 
u„.    ,.™.  -L  .™.„..=_j. S.,  pt.  2,  eh.  «,  tit.  3,     Oeorgi,  SI  '"-    ""    ""    ^    °- —    n™,,     ,...._.  .. 

a  tade  aTMeBcc  of    Brintaa]].  i 


-y  L.  1803,  oh.  6861  raviMd  from  R.S.,pt.  2,  eh.  A,  tit.  3,     Georsi,  21  Mi«.  ttV,  17  N.  Y.  Supp.  loei^  MattEi  _ 
rfll,  14,  24.  Davu.  37  Mita.  320,  TS  N.  Y.  ftipp.  493:   Matter  D 


jf  MMwke.  i: 

109;  M»tter  of  SiiiiMiiaii.  82  H .___,,. .__ _       

PwdKnlilp  InttMSto.— Thompson  v.  Thompaon,  I      IBl  -N.  Y.  Supp.  3SS. 

§  198.  Return  of  inventory. 

DupUcates  of  the  inventory  muat  be  made  and  signed  by  the  appraisere,  one  of  wliich 
must  be  retained  by  the  executor  or  administrator,  and  the  other  filed  in  the  surrogate's 
office  within  three  months  from  the  date  of  the  letters.  On  returning  such  inventory, 
the  executor  or  administrator  must  tak^  and  subscribe  an  oath,  indorsed  upon  or  annexed 
to  the  inventory,  stating  that  the  inventcrj-  is  in  all  respects  just  and  true,  that  it  con- 
tains a  true  statement  of  all  the  personal  property  of  the  deceased  which  has  come  to 
his  knowledge,  and  particularly  of  all  money  belongiuR  to  the  deceased,  and  of  all  just 
claims  of  the  deceased  against  him,  according  to  the  best  of  his  knowledge.  Any  one 
executor  or  administrator,  on  the  neglect  of  the  others,  may  return  an  invputory;  and 
the  executors  or  administrators  so  neglecting  shall  not  thereafter  interfere  witli  the 
administration  or  have  any  power  over  the  personal  property  of  the  deceased;  but  the 
executor  or  administrator  so  returning  the  inventory  shall  have  the  whole  adiniriist ration, 
until  the  delinquent  return,  and  verify  an  inventorj'  in  accordance  with  the  provisions 
of  this  article. 

DalTBlloD. — Cods  dv.  proa.,  |3W8,  without  ohuun:  Appralul  and  iDTCDtorr  of  pcrsnami  propertt.— 

M  reviHci  by  L.  1014  Bh.  443  from  lormsr  1 2715.  u  adiled      Maltet  of  Kohler  (1021).  231  N.  f .  3£a. 
by  L.  ise3.  ch.  SSS;  revised  from  R.  8.,  pt  2,  cb.  fl,  tit.  3, 

§199.  Return  of  inventory ;  how  compelled. 

A  creditor,  coexecutor  or  coadministrator,  or  person  interested  in  the  estate  may  pre- 
sent to  the  surrogate's  court  a  petition  showing  that  an  executor  or  administrator  h.is 
failed  to  return  an  inventory,  or  a  sufficient  inventorj',  within  the  time  prescribed  by 
law  therefor.  If  the  surrogate  is  satisfied  that  the  executor  or  administrator  is  in  de- 
fault, he  must  make  an  order  requiring  the  delinquent  to  return  the  invi?iitorj',  or  a 
further  inventory,  or  in  default  thereof,  to  show  cause  at  a  time  and  place  therein  speci- 
fied, why  he  sliould  not  be  removed  or  punished.  On  the  return  of  the  order,  if  tlie 
delinquent  has  not  filed  a  sufficient  inventorj',  the  surrogate  may  revoke  his  letters,  or 
issue  a  warrant  of  arrest  against  him,  on  which  the  proceedings  are  the  same  as  on  a 
warrant  issued  for  disottedience  to  an  order  in  proceedings  supplementary  to  execution. 
A  person  committed  to  jail  on  the  return  of  a  warrant  of  arrest  issued  as  prescribed  in 
this  section,  may  be  dischai^d  by  the  surrogate  or  a  justice  of  the  supreme  court,  on 
his  paying  and  delivering,  under  oath,  al!  the  money  and  other  property  of  the  decedent, 
and  all  papers  relating  to  the  estate  under  his  control,  to  the  surrogate,  or  to  a  person 
authorized  bj'  the  surrogate  to  receive  the  same. 

Dertnitloii.— Code  civ.  proc.,  |  26(19,  without  ehange  28:  Matter  of  Comiiu.  0  App.  Div.  492,  41  N.  Y.  Supp- 

of  lubataiiH;  H  ravicHl  by  L.  1D14.  ch.  443  from  formsr  323;  Mitla  ol  HimtincIOD,  &  Hiss.  477,  30  N.  Y.  Supp. 

*  — 9,  u  am.  by  L.  1893,  ch.  886.    The  amendment  of  220. 

iwn»lid>Ied  former  ||  2715.  2716.    I  2715.  oricinaily  Credlton.— Msltei  of  CUDpbsU,  98  App.  Div.  601,  S9. 

id  from  E.  S„  pt.  2.  ch.  8,  tit.  3.  ||17,  18.    (2716,  N.  Y    Bupp.  689;  CreatoM  v.  WiJlst.  2  Ooni.  3Sl:  Pen- 


KviMd  from  R.  S.,  pt.  2.  ch.  6,  tit.  3.  | 

orjjriiully  revi»d  froni  nme  litis.  \  22. 

Nate  of  re*ls«n  of  HM. — "Attache 


Attachment  "  ohaHged  to  Agent  of  creditor. — Matter  of  Loircctha).  143  App. 

'  ur«t  "  to  conlorm  lo  tee  article  mentioned.    Power  also  Div.  437,  132  N.  Y.  Supp.  »M. 

given  to  remove,  which  would  he  meful  PemoD  luttruted.— In  r«  Long's  B«Wte.  ISl  N.  Y. 

AppUesUOD.^Matter  ol  Gillender.  98  Misc.  621,  162  Supp.  469, 

N.  Y.  Bupp.  965:  White  v.  Lewie.  3  Dem.  179;  Vogel  v.  SectklD  dted.— Matter  at  Eno,  III  MLh.  69,  ISDN. 


PeStt^n;  il 


§  200.  Exemption  for  benefit  of  family. 

If  a  person  havii^  a  family  die,  leaving  a  widow  or  husband,  or  minor  child  or  children 
the  follondng  articles  shall  not  be  deemed  assets,  but  muat  be  included  and  slated  in  the 
inventorj'  of  the  estato  as  property  set  off  to  such  widow,  husband  or  minor  child  or 
children: 


J 
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1.  All  housekeeping  utensilSi  musical  instruments,  sewing  machine  and  household 
furniture  used  in  and  about  the  house  and  premises,  fuel  and  provisions,  and  the  clothing 
of  the  deceased,  in  all  not  exceeding  in  value  five  hundred  dollars. 

2.  The  family  bible,  family  pictures  and  .school-books,  used  by  or  in  such  familj'',  and 
books  not  exceeding  in  value  fifty  dollars,  which  were  kept  and  used  as  part  of  the  family 
library. 

3.  Domestic  animals  with  their  necessary  food  for  sixty  days,  not  exceeding  in  value 
one  hundred  and  fifty  dollars. 

4.  Money  or  other .  personal  property  not  exceeding  in  value  one  hundred  and  fifty 
dollars. 

Such  property  so  set  apart  shall  be  the  property  of  the  surviving  husband  or  wife, 
or  of  the  minor  child  or  children  if  there  be  no  surviving  husband  or  wife.  No  allowance 
shall  be  made  in  money  or  other  property  under  subdivisions  one,  two  and  three  if  the 
articles  mentioned  therein  do  not  exist. 

DwiTatlon.— Code  dv.  proo.,  1 2670,  without  dbAnge;  Div.  617,  52  N.  Y.  Supp.  700;  Mutter  of  Warner,  53  App. 

tm  reviaed  by  L.  1914.  eh.  443  from  former  (  2713,  as  Div.  565.  65  N.  Y.  Supp.  1022;  Matter  of  Baird.  126  App. 

added  by  L.  1893.  ch.  686;  revised  from  R.  S..  pt.  2,  oh.  6.  Div.  439,  110  N.  Y.  Supp.  708;  Matter  of  Hemburg.  TT 

tit.  3. 1%  9,  10;  L.  1842.  eh.  157,  ft  2:  L.  1867.  oh.  782, 1 13.  MJac.  454,  75  N.  Y.  Supp.  933;  Matter  of  Perry,  38  Miao. 

Note  of  revisers  of  1914.— This  section  has  been  167.  77  N.  Y.  Supp.  27f;  Matter  of  Mersereau.  38  Miso. 

unohanced  so  long  that  it  was  thought  advisable  to  make  208,  77  N.  Y.  Supp.  329 ^  Matter  of  Campbell.  48  Miso. 

radical  changes.     The  amount  oi  exempt  property  is  278.  96  N.  Y.  Sum>.  768;  Matter  of  Griffith,  49  Miso.  405. 

greatly  increased,  but  in  very  small  estates  it  will  really  100  N.  Y.  Supp.  215;  Matter  of  Bems,  52  Misc.  426,  103: 

work  no  change.     In  mciderate  and  large  estates  the  N.  Y.  Supp.  167;  Matter  of  Weaver,  53  Misc.  244,  104 

amount  is  none  too  large.  N.  Y.  Supp.  475;  Matter  of  Stiles,  64  Miao.  658, 120  N.  Y. 

Title  to  exempt  property  ^ven  to  surviving  husband  or  Supp.  714;  Matter  of  Shanfoy,  95  Miso.  427,  160  N.  Y. 

wife,  •as  division  of  it.  according  to  part  of  section  repealed,  Supp.  733;  Baueus  v.  Stover.  24  Hun  109,  revd.  on  other 

has  been  almost  impossible  in  praeticeu  grounds.  89  N.  Y.  1:  Matter  of  Draper.  109  Misc.  404» 

In  fenena.— Matter  of  Shonts,  191  App.  Div.  427,  179  N.  Y.  Supp.  764;  Matter  of  BartheU.  Ill  Misc.  727. 


181  N.  Y.  Supp.  553.  No   dtscretion   under   snbdlflston   4. — ^Matter   of 

Constmction.— Matter  of  Hallenbeck.  195  N.  Y.  143;  Draper.  109  Miso.  404. 179  N.  Y.  Supp.  764. 

Matter  of  Page  39  Misc.  220,  79  N.  Y.  Supp.  382;  Matter  When  title  Tests  absolutely  In  widow.— Crawford  v. 

dSwague.  41  Misc.  608, 85  N.  Y.  Supp.  303.  Naesoy  173  N.  Y.  163.  revg.  55  App.  Div.  433.  67  N.  Y. 

^^Personal    property.**— People    ex    rel.    Brown    v.  Supp.  108;  Matter  of  Hulse,  41  Miso.  307,  84  N.  Y.  Supp. 

Prendergast.  146  App.  Div.  713. 131  N.  Y.  Supp.  441.  220. 

Houseliold  runutnre.  etc— Matter  of  Griffin,  118  SoniflnK  hnsband.— Whiting's  Estate.  19  Misc.  85, 

App.  Div.  515.  103  N.  Y.  Supp.  345;  Allen's  Estate,  36  43  N.  Y.  Supp.  969;  Matter  of  Keough,  42  Misc.  387,  86< 

Misc.  398.  73  N  Y.  Supp.  750;  Matter  of  Bidegood.  36  N.  Y.  Supp.  807;  In  re  Mack's  Estate,  164  N.  Y.  Supp. 

Miao.  516,  73  N.  Y  Supp.  1061.  500;  Matter  of  Leonard.  113  Miso.  205.  185  N.  Y.  Supp. 

Eiemptlons  not  apnllcable  to  funeral  expenses. —  243. 

Matter  of  Baldwin.  67  Misc.  353, 124  N.  Y.  Supp.  859.  Leafing  a  famOr.— Matter  of  Shulenburg,  114  Miso. 

Ucbt  to  exemption.— Matter  of  Williams,  31  App.  155,  187  N.  Y.  Supp.  251. 

§  201.  Proceedings  to  compel  set-off  of  exempt  property. 

Where  an  executor  or  administrator  has  failed  to  set  apart  property  for  a  surviving 
husband,  wife  or  child,  as  prescribed  by  law,  the  person  aggrieved  may  present  a  petition 
to  the  surrogate's  court,  setting  forth  the  failure  and  praying  for  a  decree,  requiring  such 
executor  or  administrator  to  set  apart  the  property  accordingly;  or,  if  it  has  been  lost, 
injured  or  disposed  of,  to  pay  the  value  thereof,  or  the  amount  of  the  injury  thereto, 
and  that  he  be  cited  to  show  cause  why  such  a  decree  should  not  be  made.  If  the  surro- 
gate is  of  the  opinion  that  sufficient  cause  is  shown,  a  citation  shall  issue  accordingly.  In 
a  proper  case,  the  decree  may  require  the  executor  personally  to  pay  the  value  of  the 
property,  or  the  amount  of  the  injury  thereto. 

Derivation. — Code  dv.  proo.,  (  2671,  without  change;  Matter  of  Campbell,  96  App.  Div.  561,  89  N.  Y.  Supp. 

as  revised  by  L.  1914,  ch.  443  from  former  {  2724,  as  am.  569. 

by  L.  1881,  ch.  535,  and  L.  1893.  oh.  686.    Former  M  2720,  Allowanee.— Matter  of  Warner,  53  App.  Div.  565,  65- 

2721    were   consolidated   by   the  amendment   of   1893.  N.  Y.  Supp.  1022;  Matter  of  Hulse,  41  Misc.  307,  84  N.  Y. 

if  2720,  2721  were  new  as  originally  inserted  in  code  civ.  Supp.  220;  Matter  of  Pearee.  53  Misc.  216,  104  N.  Y. 

proo.  Supp.  469;  Matter  of  Draper,  109  Miso.  404,  179  N.  Y. 

AiipUeatioii.-- Crawford  v.  Nassoy,  173  N.  Y.  163;  Supp.  764. 

§  202.  What  shall  be  deemed  assets. 

The  following  shall  be  deemed  assets  and  go  to  the  executors  or  administrators,  to 
be  applied  and  distributed  as  part  of  the  p)er8onal  property  of  the  testator  or  intestate, 
and  be  included  in  the  inventory: 

1.  Leases  for  years;  lands  held  by  the  deceased  from  year  to  year;  and  estates  held 
by  him  for  the  life  of  another  person. 

2.  The  interest  remaining  in  him,  at  the  time  of  his  death,  in  a  term  of  years  after 
the  expiration  of  any  estate  for  years  therein,  granted  by  him  or  any  other  person. 

3.  The  interest  in  lands  devised  to  an  executor  for  a  term  of  years  for  the  payment 
of  debts. 

4.  Things  annexed  to  the  freehold,  or  to  any  building  for  the  purpose  of  trade  or 
manufacture,  and  not  fixed  into  the  wall  of  a  house  so  as  to  be  essential  to  its  support 

8S1 
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5.  The  crops  growing  on  thu  land  of  the  deceased  at  the  time  of  his  death. 

6.  Every  kind  of  produce  raised  aonually  by  labor  and  cultivatbo,  except  growing 
grass  and  fruit  ungatliered. 

7.  Rent  reserved  to  the  deceased  which  had  accrued  at  the  time  of  his  death. 

S.  Debts  secured  by  inortga^es,  bonds,  notee  or  bills;  accounts,  money,  and  bank  bills, 
or  other  circulating  medium,  things  in  action,  and  stock  in  any  corporation  or  joint- 
stock  association. 

9.  Goods,  wares,  merchandise,  utensils,  furniture,  cattle,  provisions,  moneys  unpaid 
on  contracts  for  the  sale  of  lands,  and  every  other  species  of  personal  property  not  herein- 
after excepted.  Things  unne^ied  to  the  freehold,  or  to  a  building,  shall  not  go  to  the 
executor,  but  shall  descend  wiih  the  freehold  to  the  heirs  or  devisees,  except  such  fixtures 
as  are  mentioned  in  the  fourth  subdivision  of  this  section.  The  right  of  an  heir  to  any 
property,  not  enumerated  in  Jus  section,  wiiich  by  the  common  law  would  desoend  to 
him,  is  not  impaired  by  the  general  terms  of  this  section. 

'  Dwlnaan.— Cods  mr.  i>ra<: .  i  "'~  ^f^out  otutoj*^     SujV.  «7a;I>CMMrofF«ildKUMiB.171,  7t  N.  Y.  Supp. 


Leuabold   ln(«reit.~Maii.  r  i.Unuw,  S3  App. 

"'-  "M.  71  N.  Y.  Supp  MS.aild.,  li.-.  V.Y.fl70:M»tt« 
Km',  33  MiH.  G20.  SS  N.  V  -upj.  B3£:  UMbir  □( 
i.  63  Uite.  eiS,  lis  M  V  -^.ii:).  SU;  Abbsy  t. 
a.  Si  Ilua  228,  32  N.  Y.  ^'i|)|.  IISV. 
le  for  7«".-a*niidt  v  Sr.dv  307  N.  Y.  781; 
: ..  Bradl<T,  1.t3  N.  Y.  Siiiip  i.v;. 
M-— WattM  of  Striokland,  :ii  Miic  488,  32  N.  Y. 

t.— Jay  V.  Kirkpatrict.  10   Mi^c.  MQ,   87  N.  Y. 


-. ,.„  .1  App.  DJT.  S8.  H  H.  Y.  Supp.  3TS:  MufdMk 

T.  Kally,  S3  App.  IMt.  883.  71  N.  Y.  8am.  1" — ' 

AdthMlc  lOaWM.  117,  IM  N.  Y.  9upp.  lOi 
Bohut,  107  Miao.  897. 177  N.  Y.  Bm-  887. 


N.  y.  a 


§  203.  Assets;  debt  due  from  executor  to  testator;  effect  of  discharge  bj  wUl. 

The  naming  of  a  person  executor  in  a  will  does  not  operato  as  a  discharge  or  bequest  of 
any  just  claim  due  or  to  become  due  which  the  testator  had  i^ainst  him;  but  it  must 
be  included  among  the  crediw  and  effect*  of  the  deceased  in  the  inventory,  «id  the 
executor  shall  be  liable  for  the  same  as  for  so  much  money  in  his  hands  at  the  time  the 
debt  or  demand  becomes  due,  and  he  must  apply  and  distribute  the  same  in  the  pay- 
ment of  debts  and  legacies,  imd  among  the  next  of  kin  as  part  of  the  personal  property 
of  the  deceased.  The  discharge  or  bequest  in  a  will  of  a  debt  or  demand  of  the  testator 
against  an  executor  named  therem,  or  against  any  other  person,  is  not  valid  as  against 
the  credllfirs  of  the  deceased;  but  must  be  construed  only  as  a  specific  bequest  of  such 
debt  or  demand:  and  the  amount  thereof  must  be  included  in  the  inventoryand,  if 
necessary,  be  applied  in  the  payment  of  his  debts;  and  if  not  necessary  for  that  purpose, 
must  be  paid  in  the  same  miumer  and  proportion  as  other  specific  legacies. 

DerlraUan.— Coda  av.  proa..  I  2873.  williout  ohtncs;         Thl(  Motion  ukan  Ii 


by  L.  1914.  oh.  443  (com  wrmar   |  2714, 

,  _..  IBH3,  oh.  686;  revued  from  R.8.,  pt.  2.  co.  u,     vu-.  ■>  .uvu.  ^vo.  atv^i.  i 

3,  H  11.  H,  24.  SmUod  dtod.—MatMr 


Note  of  rsilsefs  of  1M4.— Sw  Matwr  of  Bucdiok,  TB      ISl  N.  Y.  Sup 

Misc.  1C7.    EiMutor  nuw  owe  >  debt  not  yet  due.  p»y  ■ 
IpflAfy  to  hima^lf.  uid  go  iDEo  bsokniptef. 

§  204.  Apportionment  of  rents,  annuities  and  dividends. 

All  renU  reser\-cd  on  any  leitse  made  after  June  seventh,  eighteen  hundred  and  aeventy- 
five,  and  all  annuities,  dividends  and  other  payments  of  every  description  made  payable 
or  becoming  due  at  fuced  [jeriods  under  any  instrument  executed  after  such  date,  or, 
being  a  last  will  and  testament  that  takes  effect  after  such  date,  shall  be  apportioned 
so  tliat  on  the  death  of  any  person  interested  in  such  rents,  annuities,  dividends  or  other 
such  payments,  or  in  the  estate  or  fund  from  or  in  respect  to  which  the  same  issue  or 
are  derived,  or  on  the  detcruunation  by  any  other  means  of  the  interest  of  any  such 
person,  he,  or  hia  executors,  administrators  or  assigns,  shall  be  entitled  to  a  proportion 
of  such  rentit,  annuities.  di\'idends  and  other  payments,  according  to  the  time  widch 
shall  have  elapsed  from  the  commencement  or  last  period  of  payment  thereof,  as  the 
case  may  be,  including  the  day  of  the  death  of  such  permn,  or  of  the  determination  of 
his  or  her  interest,  after  maldng  allowance  and  deductions  on  account  of  charges  on 
such  rents,  annuities,  dividends  and  other  payments.  Every  such  person  or  his  executors, 
administrators  or  assigns  shall  have  the  some  remedies  at  law  and  in  equity  for  recover- 


art.  11  APPRAISEBS  §§  205, 206 

ing  such  apportioned  parts  of  such  rents,  annuities,  dividends  and  other  payments,  when 
the  entire  amount  of  which  such  apportioned  parts  form  part,  becomes  due  and  payable 
and  not  before,  as  he  or  they  wotdd  have  had  for  recoveni^  and  obtaining  such  entire 
rents,  annuities,  dividends  and  other  payments,  if  entitled  thereto;  but  the  persons  liable 
to  pay  rents  reserved  by  any  lease  or  demise,  or  the  real  property  comprised  therein  shall 
not  be  resorted  to  for  such  apportioned  parts,  but  the  entire  rents  of  which  such  appor* 
tioned  parts  form  parts,  must  be  collected  and  recovered  by  the  person  or  persons  who,  but 
for  this  section,  or  chapter  five  hundred  and  forty-two  of  the  laws  of  eighteen  hundred 
and  seventy-five,  would  have  been  entitled  to  the  entire  rents;  and  such  portions  shall 
be  recoverable  from  such  person  or  persons  by  the  parties  entitled  to  the  same  under 
this  section.  This  section  shall  not  apply  to  any  case  in  which  it  shall  be  expressly 
stipulated  that  no  apportionment  be  made,  or  to  any  sums  made  payable  in  policies  of 
insurance  of  any  description. 

Dwl?ftttoii.-^ode  dv.  proo..  {  2874,  without  chance:  Franklin.  20  Miao.  107,  56  N.  Y.  Suppi  858;  O'Neill  ▼. 

aa  revised  by  L.  1914,  oh.  443  from  former  i  2720.  as  added  Morris,  28  Miso.  613.  59  N.  Y.  Sapp.  1075:  810  West  End 

by  L.  1881,  ch.  535,  and  L.  1893,  oh.  686;  revised  from  Avenue  v.  iVankel,  113  Miso.  388^  184  N.  Y.  Supip.  554. 

L.  1875,  oh.  542,  Sft  1-3.  Stock  dlfldeiid8.-~Matter  of  Kane,  64  App. 

Apportionment  of  tues.— Equitable  Life  Aasuranoe  Div.  566,  72  N.  Y.  Supp.  333. 

Soo.  ▼.  TopUts.  69  Miso.  457, 128  N.  Y.  Supp.  153.  Income  of  trust.— Matter  of  Younc.  23  Misc. 

Bents.— Saoandaga    Healty     Corporation     v.  223,  50  N.  Y.  Supp.  402;  Equitable  Trust  Co.  v.  Miller 

Henes.  173  App.  Div.  785, 157  N.  Y.  Supp.  6^;  Matter  of  (1921) ,  107  App.  Div.  391 ,  189  N.  Y.  Supp.  293. 

§  205.  Proceedings  to  discover  property  withheld. 

An  executor  or  administrator  may  present  to  the  surrogate's  court  from  which  letters 
were  issued  to  him,  a  petition  setting  forth  on  knowledge,  or  information  and  belief,  any 
facts  tending  to  show  that  money  or  other  personal  property  which  should  be  delivered 
to  the  petitioner,  or  included  in  an  inventory  or  appraisal,  is  in  the  possession^  under 
the  control  or  within  the  knowledge  or  information  of  a  person  who  withho'ds  the  dame 
from  him;  or  who  re  uses  to  impart  knowledge  or  information  he  may  have  concerning 
the  same,  or  to  disclose  any  other  fact  which  will  aid  such  executor  or  administrator  in 
making  discovery  o"  such  property,  and  praying  an  inquiry  respecting  it,  and  that 
the  respondent  may  be  ordered  to  attend  the  inquiry  and  be  examined  accordingly,  and 
to  deliver  the  property  if  in  his  control.  The  petition  may  be  accompanied  by  an  affi- 
davit or  other  wiitten  evidence,  tending  to  support  the  allegations  thereof.  If  .the 
surrogate  is  sat'sfied,  on  the  papers  so  presented,  that  there  are  reasonable  grounds  for 
the  inquiry,  he  must  make  an  order  accordingly,  which  may  be  made  returnable  forth- 
with, or  at  a  future  time  fixed  by  the  surrogate,  and  may  be  served  at  any  time  before 
the  hearing.  Service  thereof  must  be  made  by  delivery  of  a  certified  copy  thereof  to 
the  person  or  persons  named  therein  and  the  payment,  or  tender,  to  each  of  the  sum 
required  by  law  to  be  paid  or  tendered  to  a  witness  who  is  subpoenaed  to  attend  a  trial 
in  surrogate's  court. 

DcrlTAtlon.— Code  dv.  proc..  {  3676,  without  change;  Power  of  Blirrof»te.— Matter  of  Lehmann,  86  Miac. 
aa  reviaed  by  L.  1914,  oh.  443  from  former  {  2707,  as  am.  654. 148  N.  Y.  Supp.  1051;  Mead  v.  Sommera,  2  Dem.  296; 
by  L.  1893,  ch.  686,  and  L.  1903,  eh.  526.    Former  if  2706,     Mauran  v.  Hawley.  2  Dem.  396. 

2707  were  oonaolidated  by  the  amendment  of  1893.  Proceeding  by  temporary  admlnlstnitor.— Mat- 
§2706,   originally  reviaed  from   L^  ^870,   ch.   359,  {7;     ter^of  Ryan  (1921),  115  Misc.  472,  188  N.  Y.  Supp.  387. 

ktor.— 


L.  1870,  eh.  394,  f  1,  in  part,    ft  2707,  new  as  originaUy  Property   held   by   temporary   admlnlstral 

inserted  in  code  civ.  proo.  People  ex  rel.  Avery  v.  Purt^,  155  App.  Div.  60V,  i«u 

Porpofle.— Matter  of  Heinie,  224  N.  Y.  1;  Matter  of  N.  Y.  Supp.  614. 

Videgary,  184  App.  Div.  381;  Matter  of  Lowen,  95  Miso.  Petition.— Power  of  Speckman,  126  N.  Y.  354;  Matter 

421.  160  N.  Y.  Supp.  778.  of  King  v.  Ashley,  179  N.  Y.  281;  Walsh  v.  Downs,  3 

Applicatloii.— Matter  of  Heinse,  224  N.  Y.  1;  Matter  Dem.  202. 

of  Carey,  11  App.  Div.  289,  42  N.  Y.  Siipp.  346;  Matter  Answer.— Matter  of  Peyser,  35  App.  Div.  447,  54  N.  Y. 

of  MoGuire,  106  App.  Div.  131, 94  N.  Y.  Supp.  97;  Matter  Supp.  832:  Matter  of  Richardson,  31  Misc.  666,  66  N.  Y. 

of  White,  119  App.  Div.  140, 103  N.  Y.  Supp.  868;  Matter  Supp.  94:  Matter  of  O'Brien,  34  Misc.  436,  69  N.  Y.  Supp. 

§2  App.  Div.  37,  169  N.  Y.  Supp.  277;  10^,  afld.,               ~ 


of  Housman,  182  App.  Div.  37,  169  N.  Y.  Supp.  277 
Matter  of  Krisfeldt,  49  Miao.  32,  98  N.  Y.  Supp.  299 
Matter  of  Harriman,  50  Misc.  245.  100  N.  Y.  Supp.  481 


1022,  affd..  65  App.  Div.  282.  72  N.  Y.  Supp.  1001;  Metro- 
politan Trust  Co.  V.  Rogers.  1  Dem.  365;  De  Lamater  v. 
M'Caakie.  5  Dem.  8;  Estate  of  Hastinga,  2  N.  Y.  Supp.  22, 
6  Dem.  423. 
Matter  of  Shngerland,  36  Hun  575,  revg.  3  Dem.  1| Matter        No  answer  Interposed.— Matter  of  ReiUy,  111  Misc. 

determination. — Matter   of 


Matter  of^Higgins,  9  Misc.  387,  154  N._Y.  Supo.  670 

.  1 ;  Ma 


of  Stewart,  77  Hun  564,  28  N.  Y.  Supp.  1048;  Matter  of  66.  182  N.  Y.  Supp.  22L 

Enittel,  5  Dem.  371;  Matter  of  Nay,  6  Dem.  346:  Matter  Hearing,    nroor   and    aecernunanon. — Matter    oi 

of  Adler,  107  Misc.  574;  177  N.  Y.  Supp.  820;  Matter  of  Sohwarts,  87  Misc.  559.  151  N.  Y.  Supp.  374;  Matter  of 

O'Kane,  107  Misc.  584,  176  N.  Y.  Supp.  884;  Matter  of  Capria,  89  Misc.  101, 151  N.  Y.  Supp.  385. 


•^ 


alver  of  code  dv.  proe.*  1 8S9. — Matter  of  Van 


N» 


Alstyne,  147  App.  Div.  411,  132  N.  Y.  Supp.  203. 

Section  dted.— Matter  of  Eno,   111    Miac.   69.  180 
N.  Y.  Supp.  889. 


)upp.  ; 
Adler  v.  Levene,  191  App.  Div.  40.  180  N.  Y.  Supp.  840 
Matter  of  Kingaley.  Ill  Miao.  528.  181  N.  Y.  Supp.  496 
Matter  of  MiUer,  112  Miac.  287.  183  N.  Y.  Supp.  536 
Matter  of  Beagan,  192  Miac.  292.  183  N.  Y.  Supp.  941 
Matter  of  Spaulding,  112  Miao.  317.  183  N.  Y.  Supp.  144 
Matter  of  Appel  (1921),  115  Miac.  118,  187  N.  Y.  Supp. 
829. 

§  206.  Trial  and  decree. 

If  the  person  directed  to  appear  submits  an  answer  denying  any  knowledge  concerning, 
or  possession  of,  any  property  which  belonged  to  the  decedent  in  his  lifetime,  or  shall 


I 


§206  SURROGATE'S  CX)URT  ACT  art.  11 

make  default  in  answer,  he  shall  be  sworn  to  answer  truly  all  questions  put  to  him  touch- 
ing the  inquiry  prayed  for  in  the  petition.  If  it  appears  that  the  petitioner  is  entitled 
to  the  possession  of  the  property,  the  decree  shall  direct  dehvery  thereof  to  him.  If  such 
answer  alleges  title  to  or  the  right  to  possession  of  any  property  involved  in  the  inquiry, 
the  issue  raised  by  such  answer  shall  be  heard  and  determined  and  a  decree  made  accord- 
ingly. 

DcrlTatloii.— Code  dv.  proe.,  {  2676.  without  ohaage;  Power  of  niROgftte.~TSlton  v.  Ormdby,  70  N.  Y.  609: 

a8  revued  by  L.  1914,  oh.  443  from  former  SS  2709,  2710.  Matter  of  Gick,  113  App.  Div.  16,  98  N.  Y.  8upp.  961; 

S  2709.  M  am.  by  L.  1893.  eh.  686;  L.  1903.  ch.  626;  the  Matter  oi  Packard.  63  Miao.  163.  104  N.  Y.  Sapp.  474; 

amendment  of  1893,  conaolidated  former  SS  2710-2712  Matter  of  Stein,  60  Miac.  631,  113  N.  Y.  Supp.  1106; 

without  chance;  {  2710,  originally  revised  from  L.  1870,  Matter  of  Kellogg.  72  Misc.  303. 131  N.  Y.  Supp.  203. 


.    .  UPP                                     _            _             . 

sixth  sentences  and  struck  out  all  the  farmer  provisiona  Hun  513,  afFd.,  103  N.  Y.  669;  Estate  of  Elias,  4  Dem.  180, 

relating  to  security,    ft  2710.  as  am.  by  L.  1881.  ch.  536;  Estate  of  Masterson,  3  N.  Y.  Supp.  209,  6  Dem.  460. 

L.  1893,  ch.  686;  U  1903,  ch.  526;  the  amendment  of  1893  DeBcrlptloii  of  nropcrty.— Matter  of  Baboock,  85 

consoUdated  former  SS  2713.  2714.    S  2713.  revised  from  Misc.  256,  147  N.  Y.  Supp.  168. 

L.  1870,  ch.  349,  S  6,  and  S  2714,  from  S  6  of  that  act;  Claim  of  title.— Matter  of  Beagan,  112  Misc  292,  183 

the  amendment  of  19(X3  superseded  the  former  section.  N.  Y.  Supp.  941;  Matter  of  Miller,  112  Misc.  287,  183 

NoteofrevlKersoritU. — ^With  the  provisions  for  jury  N.  Y.  Supp.  536. 

tried  of  all  questions  in  surrogate's  court,  this  proceeding  Jnrlsdictloii  to  try  iMues  nuned. — Matter  of  Hig- 

can  be  made  of  some  effect  and  useful  to  determine  quea-  gins,  91  Misc.  387,  154  N.  Y.  Supp.  670. 

tions  of  title.  Daty  of  sunogste  to  determine  IsMie  of  tlfle. — 

SI  2709,  2710  combined,  in  substance,  with  new  prooe-  Matter  of  Leonard,  113  Misc.  205, 185  N.  Y.  Supp.  243. 

dure.  Trial  by  Jury.— Matter  of  Silverman,  87  Misc.  571, 151 

If  no  issue  as  to  title  or  ri^t  is  raised,  the  examination  N.  Y.  Supp.  882. 

proceeds.    If  such  issue  be  raised,  a  trial  is  had.  WatYcr  of  code  etr.  proc.»  S  8^* — ^KHhan  v.  Hein- 

Appllemtloii.— Matter  of  Adler.  107  Misc.  574,   177  serling.  114  App.  Div.  410.  99  N.  Y.  Supp.  1036. 

N.  Y.  Supp.  820;  Matter  of  O'Kane,  107  Misc.  584,  176  Neeesslty  for  ezamliiatioii.— Matter  of  Higgins,  91 

N.  Y  Supp.  884  Misc.  387,  154  N.  Y.  Supp.  670 

884 


art.  12  CLAIMS;  PAYMENT  OF  LEGACIES,  ETC.  { TOT 


ARTICLE  12 

Claims ;  payment  of  debts,  legacies  and  expenses ;  sales  of  real  estate  under 

power  contained  in  wiU ;  deposit  of  money  and  securities 

Seetion207.  Notice  to  eroditon;  affidavit  <rfclainiAnt;  proof  of  (xmtixise&tolaiin. 

206.  Effect  of  failure  to  preaeat  claim  purauiuit  to  notice.  ^ 

209.  Determination  of  lesues  ariatng  between  representative  and  the  estate;  suspension  of  statute  of  limitations 

in  certain  cases. 

210.  Effect  of  admission  and  allowance  of  claim  or  debt  by  representative. 

211.  Rejected  claim  to  be  tried  on  judicial  settlement;  limitation  of  action  by  creditor. 

212.  Payment  of  debts. 

213.  Disputed  or  unsettled  debt  or  claim  may  be  compromised,  compounded  or  sold. 

214.  Sale  of  personal  property  for  payment  of  debts  or  legacies. 

215.  Surrogate's  court  may  make  direction  aa  to  the  value,  manner  and  time  of  sale  of  property. 

216.  Proceeding  to  compel  payment  of  funeral  expenses. 

217.  Proceeding  to  compel  pc^ment  of  debt,  legacy  or  distributive  share,  or  delivery  of  property. 

218.  Parent  of  legacies. 

219.  Petition  to  compel  pasrment  of  legacy  or  delivery  of  property  by  a  testamentary  trus^. 

220.  Proceedings  upon  return  of  citation. 

221.  Decree  for  advance  payment  of  legacy  on  giving  security. 

222.  Payment  of  expenses  incurred  by  representative. 

223.  Power  and  duty  of  executor  before  probate. 

224.  Power  to  sell,  mortgage  or  lease  real  estate  may  be  executed  b^  qualifying  executors. 

225.  Adnunistrators  with  the  will  annexed;  rights,  powers  and  duties. 

226.  Power  to  sell,  mortgage  or  lease  real  estate  may  be  executed  by  qualifying  trustees  or  successors. 

227.  Conveyance  of  real  property  by  executor  or  administrator  to  holder  of  contract  of  sale  made  by  a  decedent. 

228.  Surrogate  may  direct  as  to  custody,  where  ooexecutors  disagree. 

229.  Money  paid  in  to  court  and  securities  taken;  how  diapoeed  of. 

230.  Deposit  of  securities  may  be  ordered  on  revocation  of  letters. 

231.  Funds  of  estates  to  be  kept  separate. 

§  207.  Notice  to  creditors ;  affidavit  of  claimant ;  proof  of  contingent  claim. 

The  executor  or  administrator  at  any  time  after  the  granting  of  his  letters,  may  insert 
a  notice  once  in  each  week  for  six  months  in  such  newspaper  or  newspapers  printed  in 
the  county  as  the  surrogate  directs,  requiring  all  persons  having  claims  against  the  de- 
ceased to  exhibit  the  same,  with  the  vouchers  therefor,  to  him,  at  a  place  to  be  specified 
in  the  notice,  at  or  before  a  day  therein  named,  which  must  be  at  least  six  months  from 
the  day  of  the  first  pubUcation  of  the  notice.  In  the  event  the  executor  or  administrator 
dies,  resigns  or  is  removed  from  office,  or  the  newspaper  in  which  such  notice  is  published 
suspends  publication,  during  the  period  such  notice  is  required  to  be  published,  a  new  notice 
shall  be  published,  as  the  surrogate  directs,  for  the  length  of  time  required  to  complete  the 
six  months'  publication  of  such  notice.  In  any  county  containing  wholly  within  its  bound- 
aries a  city  of  the  first  class  or  a  city  of  the  second  class,  such  notice  may  be  inserted  once  in 
each  alternate  week  for  a  period  of  twenty-six  weeks.  The  executor  or  administrator  may 
require  satisfactory  vouchers  in  support  of  any  claim  presented  and  the  affidavit  of  the  claim- 
ant that  the  claim  is  justly  due,  that  no  payments  have  been  made  thereon,  and  that  there 
are  no  offsets  against  the  same  to  the  knowledge  of  the  claimant. 

Whenever  at  the  death  of  any  person  there  shall  be  a  contingent  or  unliquidated  claim 
against  hi ;  estate,  or  an  outstanding  bond,  recognizance  or  imdertaking  upon  which  the 
deceased  shall  have  been  principal,  surety,  or  indemnitor  and  on  which  at  the  time  of 
his  death  the  liability  is  still  contingent  or  unliquidated,  a  claimant  or  a  surety  shall 
have  the  right  to  file  with  the  executor  or  administrator  of  the  estate  of  the  deceased 
on  or  before  the  day  named  in  the  notice  provided  for  in  this  section,  an  affidavit  setting 
forth  the  facts  upon  which  such  contingent  or  unliquidated  liability  is  based  and  the 
probable  amoimt  thereof,  and  there  shall  be  no  distribution  of  the  assets  of  said  estate 
without  the  reservation  of  sufficient  moneys  to  pay  such  contingent  or  unliquidated 
ckdm  when  the  amount  thereof  is  finally  determined.  If  before  a  final  judicial  account- 
ing and  a  decree  thereon  such  contingent  or  unliquidated  claim  or  liability  shall  have  be- 
come fixed  and  liquidated,  then  evidence  of  the  same  may  be  filed  with  the  executor  or 
administrator  of  the  estate  of  the  deceased  in  heu  of  the  contingent  claim  provided  for; 
and  such  claim  as  iixed  and  liquidated  shall  be  a  debt  of  such  estate.  If  such  contingent 
or  unliquidated  claim  has  not  become  so  fixed  and  Uquidated,  the  decree  on  a  final  ac- 
counting shall  direct  that  a  sum  sufficient  to  satisfy  the  claim,  or  the  proportion  to  which 
it  is  entitled,  be  retained  in  the  hands  of  the  accounting  party  for  such  period  or  periods 
as  the  court  may  deem  proper  for  the  purpose  of  being  applied  to  the  payment  of  such 
claim  when  fixed  and  liquidated ;  and  that  so  much  of  such  sum  as  is  not  needed  for  such 
purpose  be  afterwards  distributed  according  to  law.  (Am.  by  L.  1921,  ch.  629;  L.  1922, 
ch.  234,  in  effect  Sept.  1,  1922.) 


1^4 


SURROGATE'S  COURT  ACT 


12677.   u  Bm.   by 
i»(l  by  L,  19  li, 
„.  L.  IflOa.  oh.  """ 


L.  I91B,  oh.  4T»,  wiCbout  chuce;  revised  by  L.  IBli.     N,  Y.  8upp.  359;  Matter  oi  BruM,  lOS  M 
tk.  443  from  fanner  |  2718,  h  added  by  L.  1803,  oh.  flSS;         -— — — »  — .<-.._  -.  n. 

I*rbedtroniR.S.,pt.  3,eh.  6,  lit.  3,  U34-37,  3" 


Not*  ar  MrtMn  of  UU.— WiiL  provison  for  iurr         BBect  ot  noli 
trial,  lUd  judidal  wttlemsnt  At  the  Bud  of  the  advertigina     I3fi  H.  Y.  flupt>. 


§  208.  Effect  of  failure  to  present  claim  pursuant  to  notice. 

If  a  claim  against  a  deceased  person  be  not  presented  to  the  executor  or  administrator 
on  or  before  the  day  fixed  for  presentation  of  clainis  in  the  notice  to  creditors,  published 
pursuant  to  section  two  hundred  and  seven,  or,  if  no  notice  be  published,  within  one 
year  from  the  date  of  issue  of  letters,  the  executor  or  administrator  ahall  not  be  charge- 
able for  any  assets  or  moneys  that  he  may  have  paid  in  satisfaction  of  any  lawful  claims, 
or  of  any  legacies,  or  in  making  distribution  to  the  next  of  kin  before  such  clium  wa» 


Derivation.  -Pxle   dv.    pnn..    f  2078.    amended    aa  ateul  t.  Lalinur,  9  App.  DiT.  163.  41  N.  Y.  Sum.  44,- 

indicated:  as  ifvisr^  by  L.   1914,  oh.  443  froin  former  Matter  ot  Blum,  S3  App.  IM*.  ISl,  S3  N.  Y.  Sopp.  491; 

I  271S,  u  nJded  by  L.  1893.  idi.  ASS;  rerlaad  (mm  R.  S..  Roaea  v.  Ward,  9fl  App.  DJT.  362.  89  N.  Y.  Supn.  14S: 

pt.  2,  oh,  a,  tit.  3,  St  34-37,  39.  Matter  of  Gi[l,  42  Mbc.  457.  87  N.  V.  Supp.  252;  Matter 

Note  nr  rerlHsra  of  UM.— Rewritten  from  (ormar  of  Ebenitein  C1B21).  116  Mim.  M3.  190  N.  Y.  Sopp.  704. 

I  2719.     Thin  nuiitit  to  brlnt  about  [vompt  [»«nBt*(ion  iDtveit.—Jai^BTi  r.  Bynis,  130  App.  Dir.  364,  114 

of  all  <ih>iiTu<.  N.  Y.  Supp.  888, 

Efr<vl  uf  rallure  to  pnamt  eUlm  In  ttme.— Olm-  aKtlon  eltod.— Matter  ot  Bnwa,  lOS  Miac  ITS. 

§  200.  Detennination  of  issues  arising  between  representative  and  the  es- 
tate; suE^ension  of  statute  of  limitations  in  certain  cases. 

On  the  judicial  settlement  of  the  account  of  an  executor  or  administrator,  he  may 
prove  any  debt  owing  to  him  by  the  decedent.  Where  a  contest  arises  between  the 
accounting  party  and  any  of  the  other  parties,  respecting  property  alleged  to  belong 
to  the  estate,  but  to  which  the  accounting  party  lays  claim  individually;  or  respecting 
a  debt  alleged  to  be  due  by  the  ccounting  party  to  the  decedent,  or  by  the  decedent 
to  the  accounting  party,  the  contest  must  be  tried  and  determined  in  the  same  manner 
as  any  other  issue  ar  ang  in  the  surrogate's  court.  From  the  death  of  the  decedent 
until  the  first  judic''al  settlement  of  the  account  of  the  executor  or  administrator,  the 
running  of  the  staitute  of  Imitat'ons  against  a  debt  due  from  the  decedent  to  the  account- 
ing party,  or  any  other  cause  of  action  in  favor  of  the  latter  against  the  decedent,  is 
suspended,  unless  the  accounting  party  was  appointed  on  the  revocation  of  former  letters 
issued  to  another  person,  in  which  case  the  running  of  the  statute  is  so  suspended  from 
the  grant  of  lette  s  to  him  until  the  first  judicial  settlement  of  his  account.  After  the 
first  judicial  settlement  o  the  account  of  an  executor  or  administrator,  the  statute  of 
limita  tons  begins  again  to  run  gainst  a  debt  due  to  him  from  the  decedent,  or  any 
other  cause  of  action  in  his  favor  against  the  decedent. 


DtrtntlOD.— Code  eiv.  proo..  %  2679, 


Supp. 


M  tOTMid  br  L.  1914.  ch.  443  from  farmer  1 2731.  aa  am.     S40:  Matter  of  Badie.  39  Hiao.  117,  78  N.  Y.  8ut>p 

'vL.  lS83,efa.  BS6,aBdL.189S,ah.lSefi.    FonDerU2739,  Matter  gf  Wamv,  39  Mian  432.  79  N.  Y.  Supp.  863; 

'"   were   eonoUdated  by  the  araeiidnient    d   1893.  Matter  ot  Mertaoi,  39  Miae.  512.  80  N.  Y.  Supp.  ITS; 

I.  otWadly  teriMd  from  R.  B..  pt.  3.  sfa.  6.  tit,  3,  Matter  of  TyruUI.  4S  Hiao.  39,  W  N.  Y.  Bow  333; 

33:L.1SS7,  oh'460,f  37.   1 3740,  c>itfD«ll]r  reviaed  f rom  Matter  of  Archer.  51  Miao.  260,  100  N.  Y.  Supp.  1095; 

— rr,  di.  460,  ■*  am.  tv  £.  18W,  eh.  094.  Matter  of  Brown,  77  Miao.  507.  137  N.  Y.  Supp.  97B; 

t«  of  nrlMn  of  U14.— Thh  aeelion  deali  ahnoat  Matter  of  Drummoml,  100  Miio.  TS.  33,  16S  N.  VTSupp. 

'  le  T^ireaentative  Blid  the  73:  Sohreyer  V.  Holborrow,  36  HuD  408;  Matter  of  Kelloaf , 

lut  In  the  aeoond  aentenoa  39  Hun  ^5.  affd,,  104  N.  Y.  648:  Matter  of  Sundariie.  74 

by  thur  omiaaiaa  the  Hun  219,  26  N,  Y.  Supp.  358:  Uatlar  ot  Stevaoam,  88 

jbjBol.  Hun  32G.  38  N.  Y.  Sunk  493;  Zapp  t.  Miller.  3  Dem.  366; 

Matter  of  Cofan.  1S7  App.  Div.  392,  176  Matter  of  GanlDar.  6  Redf.  14. 

• .  •»»..       ■  ralore  of  oieeBlar  to  cidloet   aaiati. — Morris  t. 

BiidtobliD  power.— Matter  of  Goodwin.  1 14  Miao.  39,  Monia,  172  App.  Div.  719,  168  N.  Y.  Supp.  381. 

ids  N.  Y.  Supp.  461.  CtolmasaliutaccaDndupartr.— Kuiouf  r.  Stonr, 

CUlm  of  Mcoondnc  pwtr.~6hak«peare  v,  Mark-  39  N.  Y.  1;  Matter  of  Raa^uL  163^.  Y.  908:  Matter  of 

ham,  72  N.  Y.  400;  Bou^ton  v.  Flink,  74  K  Y.  475:  Thompaon,  184  N.  Y.  36:  Mattel  ot  MitohdL  36  Asp.  Div. 

N^liey  V,  Neilley,  89  N.  Y.  352;  Ledyaid  v.  Bull,  119  612,  55  N.  Y.  Supp.  735.  afTd.,  ISl  N.  Y.  6Hl  SbopKn  V. 

N.  Y.  62;  Matter  of  Ryder,  139  N.  Y.  640:  Matter  ot  Wat-  Simpaon.  44  App.  IMt.  49^60  N.  Y.  Buiv  879;  HMtw  at 

■on,  215  N.  V.  309;  Slarbuck  v.  Famer*'  Loan  ft  Truat  Sohaefsr,  65  AJn.  DIt.  378,  72  N.  Y.  Bmv-  67,  aSd.,  171 

Co..  38  Am.  Div.  303.  SI  N.  T.  Supp.  Si  Mattn  of  O'N^  N.  Y.  688:  SkOlb  v.  Cenlnl  Trait  Co.,  90  App.  Div.  30C 

49  App.  ESt.  414,  63  N.  Y.  Supp.  391;  Matter  of  Ooun-  80  N.  Y.  Supp.  188;  Idatts  of  Fraiyi.  43  Ulae.  11,  SS 

dry.  57  App.  Div.  232,  68  N.^.  Supp.  156;  Matter  ot  N.  Y.  SiunL^O. 

AiWbiinch,  SSApp.  IMt.  5S3,  S«  N.  Y.  Supp.  125:Se>tOD  T*IMI&  ^  UD  Of  tola.— Matter  ol  SahaaAeL  301 

V.  Seitan,  64  Am.  Div.  385. 73  N.  Y.  Supp,  213.  aild.,  174  N.  Y.  134,  aSi.  136  App.  Div.  S3I,  121  N.  Y.  8u|».  M, 

N  V  iiin.  Matter  ol  Smith,  75  App.  Div.  330. 78  N.  Y.  "CnntMC'—Matter  of  Brommer,  106  Miao.  SM. 

...^__  _..,..__     ..»    .__    r.;_     .na    •«  u    V  a_« -Mt-j         u.„ 1    .jj^^    jj^j    ^j^^   gj[_    jjj^ 


CLAIMS;  PAYMENT  OP  LEGACIES,  ETC. 


£$210,211 


g  210.  Effect  of  admission  and  allowance  of  claim  or  debt  by  representatiTe. 

Whenever  upon  any  accounting  or  judicial  si-ttleraent  of  an  accoimt,  the  executor 
or  administrator  admits  and  allows  a  claim  or  debt  against  the  deceased,  other  than  his 
OWD  claim,  or  has  theretofore  in  writing  admitted  or  allowed  such  a  claim  or  debt,  the 
validity  of  such  c'aim  or  debt  ahall  be  thereby  t.stabliBhod. 

When  such  a  clum  or  debt  haa  been  so  athoitted  or  allowed,  or  a  judgment  against 
the  executor  or  administrator  haa  been  obtfuned,  whether  either  has  been  paid  or  not, 
any  party  adversely  affected  thereby  may  file  objfictioiia  thereto  and  may  show  that  the 
claim  or  debt  was  fraudulently  or  negl^ently  allowed,  or  paid,  or  that  the  judgment 
twas  obtained  by  fraud,  negligence  or  coUuuoD.  If  the  surrogate  ahall  sustain  the  objec- 
tions in  a  case  where  the  claim  or  judgment  haa  not  been  paid,  the  claim  shall  be  deemed 
to  be  rejected  by  the  accountant  at  the  time  of  such  determination,  and  the  time  be- 
tween the  presentation  of  the  claim,  or  the  omuuencement  of  the  action  where  the 
claim  was  not  presented,  and  the  time  of  such  determination  shall  not  be  a  part  of  the 
time  limited  in  this  act  for  commencing  an  action  thereon. 

claim.— <Cua  6 


DcrtTMltB.— Code  ST.  ^roe.,   13080,   m 
L.  IVM,  til.  MS,  wHhoul  dwnce. 
Hate  tf  NfiMn  of  UM ■fbit  new  ■eetion  i 

•Uinmace  <j  Uw  dUm  of  •otog  value  Mid  fiiM  iti 
•  nUld  abini  iuIh*  pniol  ia  made  u  in  agaa 
'- — -M  haa  beao  obtained,     II  a  claim  bu  b 
«  Hutunad.  thfl  rapnasatatii 


Ul4.)    Qark  v.  Bcovit].  ISl 


■wrteobi 


argcd — if  payn 
HntMM. 


jt  bean  made,  th*  daiiD  urill 


N.  Y.  Bupp.  016;  Miohaelj  t.  Flaoh,  114  Mian.  238,  180 
N.  Y.  Sat».  SM;  MMter  of  Tbirji,  113  Mian.  199,  1S4 
N.  Y.  8ii|q>.  232. 


WT.  7i  N,  Y.  Si 
816,  HON.  Y.  8 
N.  y,  Supp.  M; 
Bnpn    781. 

Allowance  o[  claim. 
Matter  of  MiJes,  170  N. 
Div,  <14,  67N.  Y.  Supp 

HiBi:.  3S,  112  N.  Y.  Sui 
Form  df  objectkins. 


jffi.  118  App,  Div. 

.  mo;  O'Neill  V.  Barry,  20  App.  Dir. 
7S2:  Matter  ot  RowbD,  48  App.  Di»- 
382;  Ogbaroe  v.  Farlur,  60  App.  Div, 
"■'■----'--   Joerg,  1-'  '—   "'■■ 


I:  heebe  v.  Prime,  M>  Mihi.  608, 180 
.  V.  Crookar.  88  Hua  312,  34  N.  Y. 

-(Caan  deddBd  prior  to  1914.) 
.  75;  Matter  of  Wanin,  SO  App. 
ri3;  Mutter  ol  Hart  v.  Tuite,  TS 


£  211.  Rejected  claim  to  be  tried  on  judicial  settlement;  limitation  of  action 
by  creditor. 

If  the  executor  or  adnunistrator  doubts  the  ju^lioe  or  validity  of  any  claim  presented 
to  him,  he  shatl  serve  a  notice  in  writing  upon  Ihe  claimant  that  he  rejects  said  claim, 
or  some  part  of  it,  which  he  specifies.  Unless  tlie  claimant  shall  commence  an  action 
for  the  recovery  thereof  against  the  executor  or  :idniinistrator  witfiin  three  months  after 
the  rejection,  or,  if  no  part  of  the  debt  is  then  duti,  within  two  months  after  a  part  thereof 
becomes  due,  said  claimant,  and  all  the  persons  i:1aiming  under  him,  are  forever  barred 
from  mtuutaining  such  action,  and  in  such  case  said  claim  ahall  be  tried  and  determined 
upon  the  judicial  settlement. 

Dartnflon.— Code    dv.     pros..     |  2eS1.  a*   am.   by  Div.  13.  37  N.  V.  Supp,  840;  Olnutead  v,  Latimer,  9  App. 

Lh  1918.  (di,  844,  without  ehuca,  npanediiia  ood*  civ.  Div,  163.  41  N,  Y.  Bupp,  44:  Mayor  v,  Qorman.  29  App, 

proe,,  f  1S22,  whjoh  li  not  re-enacted.    12881,  a«  mviaad  Div    lai.  49  N.  Y.  Supp.  1028:  Matter  of  Edmondfc  47 

&  L.  1914,  ch.  443  [ran  code  ov.  proe., )  1S22,  aa  am,  by  App,  Div,  220,  B2N.Y.  Supp.  052;  Matur  of  Walker.  TO 

L.  18B2,  oh.  309;  L.  189S.  oh,  886;  oti^nally  rcviMd  from  App.  Div,  263.  74  N.  Y,  Supp.  B71;  Gardener  v.  PiUshar, 

R.&.p(.2.cli  S. lit.  3,138.  IM  .4pp.  Div.  106.  9S  N.  V.  Supp.  878,  affd.,  188  N,  Y. 

IMe  af  rsTlMn  of  1114.— Thia  fanner  1 1822  amaadad  834 :  -Matter  of  Broima,  35  Mao.  382,  7 1  N.  V.  Supp.  1034: 

did  inaertcd  in  lliia  chapia.  oriiiaal  aeotion  to  be  re(wal«d.  Matter  of  Wait,  39  Miwi.  74, 78  N.  Y.  Supp.  819;  Mattor  at 

8aa  amaakd  1 1838  aa  lo  ooata.  ErooLm,  85  MiiK.  439,  121  N.  Y.  Bupp.  1092;  Matter  af 

Thii  aegtioo  now  maka  a  thoccer  aUtuta  of  Umitatlaa*,  Lynian.  00  Hud  82.  14  N,  Y.  Supp,  IS8:  Wintennigwr  v. 

and  will  rocee  mora  rapid  aolioD  in  aattlias  claim*.  aherwinxl,  77  Hun  103,  28  N.  Y.  Supp.  44D;  Matter  of 

W«rd  "stea  »  In  but  daue.— Carpeatar  v.  New-  Hoff  niim,  103  MIh.  612,  177  N.  Y.  Supp.  90S;  MKihMla  v. 

land.  62  Mlwi.  BOO.  ISO  N.  Y.  Bupp.  438.  FIb.I..   114  Miac,  22fi,   180  N.  Y.  Supp,  SSS;  Matter  Dl 

Mamlnf  aTicctlMipriartitamciHlmuitafUU.—  H.ii.iri.i,  lOK  Misc,  812,  177  N.  Y,  Supp.  W5;  Matter 

Hatt(co(Mewnc,g8Mua,11.180N,Y,8Dpp.218  o'   ll.<a.<^lt  (1921),  115  Mbc.  713.  100  N    V.  Supp.  192. 

Onl  r«]eelli>ii.~Mattcr  of  Dorlaod.  lOO  Miao.  230.  -  -  Whatamonnti  lowrittenntiueDt.— Hotlr  v. 

188  N.  y.  Supp.  618.  C..bl..in,i,  170  N,  Y.  S30,  rcvi.  87  App.  Div.  828,  7*  N.  Y. 

Ottt l»  nttf.—Mvi  Ni« T.  Kanyc>a,208  N.  Y.  228.  Bupp  1 132;  Matter  of  Kirby,  %  Miao.  312,  73  N.  Y.  Supp, 

NoUce  or  NjcctlaB,— Dawbara  v.  Flaiaehmaiin.  140  500 

A».  Div.  87.  130  N.  Y.  Bupp.  397,  Filing  of  eooMOt.— Clurk  v.  Boovill.lOl  N.  Y. 

%rTle«<ir>wll«irfn!l«ctliHibr  maU.— Penbacker  8,  aflu  no  App.  Div.  023, 101  N.  Y.  Bupp.  1116.  Ill  App. 

T.  Murphy,  183  App.  Div.  492.  138  N.  Y.  Bupp.  637.  Dii    3,'i,  87  S.  Y,  Supp-  HI":  Matter  oI  Martin  C1914), 

FsBBraarraeeailiirMnlTCtelalDi.— Miliar  T,Loaa-  211  N.  Y.  328,  revK.  1&  App.  Div,  028,  144  N.  Y- Supp. 

■faore.  147  App  Div,  214,  131  N,  Y.  Bupp,  1041.  *m .  MatWr  of  Broun.  76  App,  Div,  185.  78  N,  Y,  Supp. 

Uan  to   (BB  temporarr  adml^lralar  who  haa  !":.  r<>vE.  33  Misc.  407,  77  N.  Y.  .Supp.  941;  Matter  of 

reJHitedolaim.— Matter  of  DeRlddfr,  183  App.  Div.  867.  t-:i:    .-.3 -MIbc.  170,  106  N.  Y.  Supp.  33il 

in  N.  Y.  Bupp.  788.  Deelgton  ot  dispated  dalin  by  itwnttaW.— 

UmltaUon  of  aetloD.— Matter  of  Do  RJdder,   183  ^lutirr  <>[  .Mil».  170  N.  yT7S,  levg.  81  App.  Dir.  862.  71 

App.  Div,  857. 170  N.  Y,  Supp,  785,  N.  V    ,?upp,  71,  affe.  33  ^l'«    '"■  «8  N.  Y.  Supp.  388; 

WbCD  atetute  bcglna  to  ran.— Miller  v,  Lonaahore,  MaiLer  ut  Clark  v,  Byland.  88  App.  Dir.  302,  84  N,  Y. 

147  App,  Div.  214,  131  N.  Y.  Supp.  1041,  Supp.  640:  Matter  ol  Browne,  35  Miac,  360,  71  N,  Y.  Bupp. 

iDAota,  when  not  barred  by  abort  natute.— Matter  ot  1037. 

Bfiwbi,71Miec.  102, 121  N.Y.  Supp.  1002-  Preacntatlon  of  elalni,— Titua  v.  Poole,  !  48 

UaMIttTorcatetaoreofiunDtorforooDtributioD.—  N.Y.  414,  aSg.  73  Hun  383,  26  N.  Y.  Supp.  461:  Oiehl  t. 

Hard  ».  Mliwle,  141  App.  Div.  170.  128  N.  Y.  Supp.  fll.  Betlter,  186  App,  Div.  IB.  174  N,  Y-  Supp.  100. 

I^UUtT  tf  Bdi^AbtnMr  for  eotti.— Sabaevili  ».         -NoHee  atrejoctlon.— Matter  of  Hoen.M  ^p. 

GabtUowiti.  148  N.Y.  Bupp.  OlS.  Div.  ;iSl,  66  N,  Y.  Supp.  664;  Potti  v,  Baldwin,  07  App. 

AppUestlon   imeralir. — Koooa  v,    Willdn,   2    App, 


§§  212,  213 


SURROGATE'S  COURT  ACT 


art.  12 


Nfvotlfttloii  r«r  fletttoment.— Adkr  ▼.  Dmvia, 


81  Mbo.  47.  03  N.  Y.  Supp.  241. 

Where  court  requires  fttmilattoii  sto: 


Sroeeedlngg.— Welder  y.  Ballou,  08  Hun  118,  17 
lipp.  626. 
Where   executor  nonresMeot.— Haydea   ▼. 

Pierce,  144  N.  T.  512.  affg.  71  Hun  603,  26  N.  Y/Supp.  55. 

Wai?er  of  statute.— Comes  v.  Wflkm,  79  N.  Y. 

129,  sffg.  14  Hun  428;  Flynn  v.  Diefendorf.  61  Hun  194,  4 
N.  Y.  Sapp.  934. 

Costs  agilnst  executor  where  written  eon- 
sent  not  filed.— Hsrt  V.  Hart,  45  App.  Div.  280, 61  N.  Y. 
Supp.  131;  Ballantyne  v.  Steenworth,  79  App.  Div.  632,  80 
N.  Y.  Supp.  37;  Pauley  v.  Millspaudb.  96  App.  Div.  208, 
88  N.  Y.  Supp.  665;  De  Kalb  Ave.  M7e.  CSiurefa  v.  Kelk, 
30  Miao.  367.  62  N.  Y.  Supp.  393;  Matter  of  Tngraham.  35 
Miao.  577.  72  N.  Y.  Supp.  62;  Matter  of  Coonley,  38  Mioc 
219,  77  N.  Y.  Supp.  269. 

Section  dted.— Matter  of  Fullam,  111  Miao.  514,  181 
N.  Y.  Supp.  677. 


Diy.  484.  74  N.  Y.  Supp.  665.  affd.,  173  N.  Y.  335;  Hain- 
rioh  V.  Heidt,  106  App.  Div.  179,  94  N.  Y.  Supp.  423; 
Mstter  of  Eiohmsn.  33  Miao.  322.  68  N.  Y.  Supp.  636; 
Matter  of  Smith,  58  Miae.  493,  111  N.  Y.  Supp.  1086; 
Mstter  of  Soheeta,  62  Misc.  166. 116  N.  Y.  Supp.  428. 

Jurisdiction  to  hear  and  determine  rejected  claim. 
—Matterof  Ckwmba,  186  App.  Div.  312,  173  N.  Y.  Supp. 
68. 

Jurisdiction  to  hear  claim  neither  rejected  nor 
accepted.— Michaels  v.  FUch  (1921),  197  App.  Div. 
478,  189  N.  Y.  Supp.  908. 

Walrer  of  right  to  Jury  trial.— Matter  of  Woodward, 
106  Miao.  446,  I73  N.  Y.  Supp.  666. 

Effect  of  short  Umltaflom.— Hard  v.  Mhigle,  206 
N.  Y.  179,  affg.  141  App.  Div.  170, 126  N.  Y.  Supp.  51. 

When  statute  bMlns  to  run. — Ulater  Coun^  Sav- 
Instltution  v.  Young,  161  N.  Y.  23,  affg.  15  Am>. 
181,  44  N.  Y.  Supp.  493;  Matter  of  Caahman,  62 
Miao.  598,  116  N.  Y.  Sapp.  1128;  Diehl  v.  Becker,  227 
N.  Y.  818. 

§  212.  Payment  of  debts. 

Every  executor  and  administrator  must  proceed  with  diligence  to  pay  the  debts  of 
the  deceased  according  to  the  following  order: 

1.  Debts  entitled  to  a  preference  under  the  laws  of  the  United  States  and  the  state  of 
New  York. 

2.  Taxes  assessed  on  property  of  the  deceased  previous  to  his  death. 

3.  Judgments  docketed,  and  decrees  entered  against  the  deceased  according  to  the 
priority  thereof  respectively. 

4.  All  recognisances,  bonds,  sealed  instruments,  notes,  bills  and  unliquidated  demands 
and  accounts. 

Preference  shall  not  be  given  in  the  payment  of  a  debt  over  other  debts  of  the  same 
class,  except  those  specified  in  the  third  class.  A  debt  due  and  payable  shall  not  be 
entitled  to  a  preference  over  debts  not  due.  The  commencement  of  a  suit  for  the  re- 
covery of  a  debt  or  the  obtaining  a  judgment  thereon  against  the  executor  or  adminis- 
trator shall  not  entitle  such  debt  to  preference  over  others  of  the  same  class.  Debts 
not  due  may  be  paid  according  to  the  class  to  which  they  belong,  after  deducting  a 
rebate  pf  legal  interest  on  the  sum  paid  for  the  unexpired  term  of  credit  without  interest. 
An  executor  or  administrator  shall  not  satisfy  his  own  debt  or  claim  out  of  the  property 
of  the  deceased  until  proved  to  and  allowed  by  the  surrogate;  and  it  shall  not  have 
preference  over  others  of  the  same  class.  Preference  may  be  given  by  the  surrogate  to 
rents  due  or  accruing  on  leases  held  by  the  testator  or  intestate  at  the  time  of  his  death, 
over  the  debts  of  the  fourth  class,  if  it  appear  to  his  satisfaction  that  such  preference 
will  benefit  the  estate  of  the  testator  or  intestate. 

43  N.  Y.  Supp.  306:  Matter  of  HofiFman,  42  Miao.  90.  86 
N.  Y.  Supp.  1082;  Lauby  v.  Gill,  42  Miao.  334,  86  N.  Y. 


Dwl?»tlon. — Code  civ.  proo.,  {  2682,  without  change: 
aa  revised  by  L.  1914,  eh.  443  from  former  {  2719,  as  added 
by  L.  1893,  oh.  686;  revised  from  R.  S..  pt.  2,  oh.  6.  tit.  3, 
H  27-^30,  33;  L.  1847,  ch.  80,  H  1,  2.  as  am.  by  L.  1893, 
eh.  100. 

Not»  of  reffMM  of  1914. — A  recent  decision  gives  the 
state  jnref erenoe  in  certain  cases. 


:.  oupi 
Supp.  718. 
Judgmei 
64  N.  Y.  Supp.  972;  Little  Falls  Nai  Banlcv.  King.  68 


hidgments.— Matter  of  Blackford,  36  App.  Div.  330, 


App.  Div.  641,  66  N.  Y.  Supp.  1010;  Matter  of  Mahoney, 
87  Misc.  472,  76  N.  Y.  Supp.  1066:  SortorelU  y.  Esagui, 


In  general.— Matter  of  Giknan,  82  App.  Div.  186,  81  64  Misc.  116, 118  N.  Y.  Supp.  46;  Matter  of  Townsend,  83 

N.  Y.  Supp.  713,  92  App.  Div.  462, 87  N.  Y.  Supp.  128;  Hun  200,  31  N.  Y.  Supp.  409;  Matter  of  Wing,  83  Qun 

a£Pd..  178  N.  Y.  606;  Cullen  v.  Walsh,  179  App.  Div.  9,  284,  31  N.  Y.  Supp.  941 

166  N.  Y.  Sixpp.  233:  Matter  of  Miner,  39  Misc.  605,  80  Claims  pHor  to  Judgments.— Matter  of  Tierney,  88 

N.  Y.  Supp.  643;  Matter  of  Kean,  108  Misc.  107,  178  Misc.  347, 151  N.  Y.  Supp.  972. 

N.  Y.  Supp.  60.  Contncts.— Matter  of  Davis,  43 

Construction   with    !{  268   and    218.— Matter   of  N.  Y.  Supp.  315;  Matter  of  Oilman, 

Ebenstein  (1921),  116  Misc.  543,  190  N.  Y.  Supp.  764.  N.  Y.  Supp.  713,  revg.  39  Misc.  762, 

Remedy  of  eredltors  after  dlstrlbution.~-City  of  Oilman  v.  wUber,  1  Dem.  547. 

New  York  v.  United  States  Trust  Co.,  78  App.  Div.  366.  Debt  or  claim  of  executor.— Matter  of  Maroellus,  165 

79  N.  Y.  Supp.  1010,  affd.,  178  N.  Y.  551.  N.  Y.  70;  Steinway  v.  Bernuth,  60  App.  Div.  261, 09  N.  Y. 

Property  subject  to  iiayment  of  debts. — Matter  of  Supp.  1146. 

Mansfield,  10  Misc.  296,  31  N.  Y.  Supp.  684;  Ehmning  v.  'Olebts.*'— Brennan  v.  Adler,  190  App.  Div.  589,  180 

Dunning,  82  Hun  462,  31  N.  Y.  Supp.  719,  affd.,  147  N.  Y.  Supp.  359;  Matter  of  Brace,  105  Miso.  178. 


N.  Y.  686. 
Preferred  claims.— Matter  of  Stanton,  41  Miso.  278, 


Debts  barred  by  Umltotlon.— Hamlin  v.  Smith,  72 
pp.  Div.  601,  76  N.  Y.  Supp.  268 
Claim  for  uniiald  alimony. — Matter  of  Curtis,  188 


Div.  470. 176  N.  Y.  Supp.  841;  Matter  of  Braee,  105 
178. 


84  N.  Y.  Supp.  46.  CU 

TUes.— Matter  of  Hun,  144  N.  Y.  472;  Matter  of  Gill,  App. 

199  N.  Y.  156;  Matter  of  Niederstein,  154  App.  Div.  238,  Misc. 
188  N.  Y.  Supp.  952;  Krueger  v.  Sohlinger,  19  Misc.  221, 

§  213.  Disputed  or  unsettled  debt  or  claim  may  be  compromised,  compounded 
or  sold. 

Upon  the  application  of  an  executor,  administrator,  guardian  or  testamentary  trustee, 
the  surrogate  may,  for  good  cause  shown,  authorize  the  compromising  or  compounding 
of  any  debt,  claim  or  demand,  due  or  to  become  due,  which  it  is  necessary  to  settle, 
adjust  or  liquidate  in  connection  with  the  settlement  of  an  estate  or  fund;  and  the  selling 
a't,  public  auction,  on  such  notice  as  the  surrogate  prescribes,  of  any  uncollectible,  stale 


art.  12  CLAIMS;  PAYMENT  OF  LEGACIES,  ETC.  {{  214-216 

or  doubtful  debt  or  claim  belonging  to  the  estate  or  fund;  but  any  party  interested  in 
the  final  settlement  may  show  oil  such  settlement  that  such  debt  or  claim  was  fraudu- 
lently compromised  or  compounded. 

Dcrlffttton. — Code  dv.  proo.,  ft  2983,  without  chance:  **Debt,  claim  or  demand.'*— Brenn«n  v.  Adler,  190 

M  reviMd  by  L.  1914,  oh.  443  from  former  {  2718,  aa  added  App.  Div.  589. 180  N.  Y.  Supp.  350. 

by  L.  1893,  oh.  686:  roYJaed  from  R.  8.,  pt.  2,  eh.  6,  tit.  3,  Compromue.  when  set  ailda.— fieuUy  v.  MoGrath, 

}{  27-30:  L.  1847,  oh.  80,  ff  1,  2.  aa  am.  by  L.  1893,  oh.  201  N.  Y.  6l7Afatter  of  Field  (1921),  115  Miac.  733, 

100.  186  N.  Y.  Supp.  526. 

§  214«  Sale  of  personal  property  for  payment  of  debts  or  legacies. 

An  executor  or  administrator  may  sell  the  personal  property  of  the  deceased  at  any 
time  for  the  payment  of  debts,  or  legacies,  or  for  making  distribution.  The  sale  may  be 
public  or  private,  and  may  be  on  credit  not  exceeding  one  year,  with  approved  security. 
Articles  not  necessary  for  the  support  and  subsistence  of  the  family  of  the  deceased,  or 
not  specifically  bequeathed,  must  be  first  sold;  and  articles  so  bequeathed  must  not 
be  sold  until  the  residue  of  the  personal  estate  has  been  appUed  to  the  pa3rment  of  debts 

Dcrlfatton.— Code  dv.  proc..  {  2684,  without  change:  Hallock  v.  Hallook,  79  App.  Div.  508.  80  N.  Y.  Supp.  61. 

aa  reviaed  by  L.  1914,  oh.  443  from  former  (  2717.  aa  ad^  Matter  of  Werle,  91  Miao.  898.  155  N.  Y.  Supp.  262. 

by  L.  1893.  oh.  686;  reviaed  from  R.  S.,  pt.  2,  ch.  6.  tit.  3.  SelUnc  asaeto  of  estate  on  credit.— Matter  of  Wood- 

H25,  26.  bury,  13  Miao.  474.  35  N.  Y.  Supp.  485. 

Note  of  levlsen  of  1914.— The  parte  omitted  rewritten  Approved  leeiulty. — Matter  of  Woodbury,  13  Miao. 

into  firat  four  linea.    No  reaaon  why  New  York  ahould  be  474.  35  N.  Y.  Supp.  485. 

axoepted.  Ucbt  of  testator  to  Unlit  power  of  sale.— Matter  of 

Application.— Matter  of  Heinae.  224  N.  Y.  1;  Huok  v,  Titua.  86  Miac.  375, 148  N.  Y.  Supp.  359. 

Kraua,  50  Miao.  528,  99  N.  Y.  Supp.  490  BlarsliaUInf  assets.— Duvk  v.  MoQrath,    160  App. 

Proof  of  debts  and  payment  from  personalty.—  Div.  488. 145  N.  Y.  Supp.  1033. 

§  216.  Surrogate's  court  may  make  direction  as  to  the  value,  maimer  and  time 
of  sale  of  property. 

Whenever  the  assets  of  an  estate  consist  of  real  property  which  an  executor  is  au- 
thorized to  sell,  or  of  personal  property  which  it  is  necessary  or  proper  to  sell,  and  the 
value  of  the  same  is  uncertain  or  is  dependent  upon  the  time  and  manner  of  sale  thereof, 
the  executor  or  administrator  may  apply  by  petition  to  the  surrogate  having  jurisdiction 
of  the  settlement  of  the  estate,  for  advice  and  direction  as  to  the  propriety,  price,  manner 
and  time  of  sale  thereof.  If  the  surrogate,  in  his  discretion,  entertains  the  application, 
notice  of  such  application  shall  be  given  to  all  persons  interested  or  to  such  persons  as 
the  surrogate  by  order  directs  to  have  notice,  in  such  manner  as  the  surrogate  shall 
prescribe.  The  surrogate  shaU  inquire  into  the  facts  and  circumstances  and  may  hear 
the  opinions  of  witnesses  as  to  the  value  of  such  property  and-  as  to  the  best  manner 
and  time  of  sale  thereof,  and  may  give  such  advice  and  direction  as  shall  seem  to  him 
for  the  best  interest  of  the  parties.  A  substantial  compliance  with  the  authorization 
80  given  shall  reheve  the  said  executor  or  administrator  from  any  charge  or  objection 
that  the  said  estate  or  persons  interested  suffered  a  loss  on  account  of  the  time  or  manner 
of  sale  or  the  price  realized. 

Derlration.— Ckxle  civ.  proo..  f  2685.  aa  added  by  Application.— Matter  of  Ximenea,  107  Miao.  460,  176 

L.  1914,  oh.  443.  without  chaace.  N.  Y.  Supp.  694. 

Note  of  reflsers  of  1914.— This  ia  a  new   proviaioii  Serrlce  of  citation.— Matter  of  Smart.  03  Miao.  402, 

dimwn  to  meet  oonditions  often   ariainc  iHiioh  usually  157  N.  Y.  Supp.  143. 
result  in  a  loaa  to  the  estate  through  fear  of  the  sale  being 
attacked  on  aooountinc. 

§  216.  Proceeding  to  compel  payment  of  funeral  expenses. 

Every  executor  or  administrator  shall  pay,  out  of  the  first  moneys  received,  the  reason- 
able funeral  expenses  of  decedent,  and  the  same  shall  be  preferred  to  all  debts  and  claims 
against  the  deceased.  If  the  same  be  not  paid  within  sixty  days  after  the  grant  of 
letters  testamentary  or  of  administration,  the  person  having  a  claim  for  such  funeral 
expenses  may  present  to  the  surrogate's  court  a  petition  praying  that  the  executor  or 
administrator  may  be  cited  to  show  cause  why  he  should  not  be  required  to  make  such 
payment.  If  upon  the  return  of  the  citation  it  shall  appear  that  the  executor  or  adminis- 
trator has  received  moneys  belonging  to  the  estate  which  are  applicable  to  the  payment 
of  the  claims  for  funeral  expenses,  and  that  the  executor  or  administrator  adiinits  the 
validity  of  the  claim  or  claims  and  the  reasonableness  of  the  amount  thereof,  the  surro- 
gate shall  make  an  order  directing  the  payment  of  the  same,  or  of  such  part  thereof  as 
he  may  specify,  within  ten  days  thereafter.  If  the  executor  or  administrator  files  an 
answer  setting  forth  the  facts,  and  therein  disputes  the  validity  of  the  claim  or  claims, 


§  217  SURROGATE'S  COURT  ACT  art.  12 

or  the  reasonableness  of  the  amounts  thereof,  the  surrogate  shall  direct  that  the  claim 
or  claims  so  disputed  be  heard  upon  the  judicial  settlement  of  the  accounts  of  such 
executor  or  administrator.  If  it  shall  appear  that  no  money  has  come  into  the  hands 
of  the  executor  or  administrator  the  proceeding  shall  be  dismissed  without  costs  and 
without  prejudice  to  a  further  application  or  applications  showing  that  since  such  dis- 
missal the  executor  or  administrator  has  receiv^  money  belonging  to  the  estate.  At 
any  time  after  three  months  from  the  date  of  the  former  order,  if  no  answer  was  filed 
disputing  such  claim,  a  further  application  may  be  made  by  petition  stating  the  facts 
upon  which  the  belief  of  the  petitioner  that  there  are  moneys  in  the  hands  of  such  exec- 
utor or  administrator  applicable  to  the  payment  of  his  clahn,  is  based.  Upon  such 
further  application  the  issuance  of  the  citation  shall  be  in  the  discretion  of  the  surrogate. 
If  ujran  any  accoimting  it  shall  appear  that  an  executor  or  administrator  has  failed  to 
pay  a  claim  for  funeral  expenses,  the  amount  of  which  has  been  fixed  and  detennined 
by  the  surrogate,  as  above  set  forth,  or  upon  such  accounting,  he  shall  not  be  allowed 
for  the  payment  of  any  debt  or  claim  against  the  decedent  until  said  claim  has  been 
discharged  in  full;  but  such  claim  shall  not  be  paid  before  expenses  of  administration 
are  paid.    (Am.  by  L.  1921,  ch.  201;  L.  1922,  ch.  139,  ii^  effect  Sept.  1,  1922.) 

llOTlffttloil.— Code  dv.   proc.,   (  2686,    m    am.    by  Allen  v.  Allen.  3  Dem.  524;  Quin  v.  Hill.  4  Dem  60;  Mat; 

L.  1920,  ch.  494,  without  chance;  as  revised  by  L.  1914,  ter  of  Hooney,  5  Dem.  286;  Matter  of  Eriacher,  3  Redf.  8; 

oh.  443  from  former  ft  2729,  a«  added  by  L.  1893,  ch.  686,  Matter  of  Mount,  3  Redf.  9;  Matter  of  Rooney,  3  Redf.  16; 

and  am.  by  L.  1901,  ch.  29a    Former  {{  2733-2735.  2741  Matter  of  Luokey.  4  Redf.  95:  Matter  of  Miller,  4  Redf. 

were  oonaolidated  by  L.  1893.  ch.  686.    i  2733.  new  as  302;  Campbell  v.  Purdy.  6  Redf.  434;  Chalkerv.  Chalker. 

originally  introduced  in  code  av..  proc.,  (  2734.  ori^nally  5  Redf.  480;  Holmes  v.  Utter  (1921),  196  App.  Div.  594. 


of  lint  moiicjB  neelved.** — Matter 

,-.^x,  w..^.«»v  .«...,»»  ..w».  ...  w.,  Kv.  -,  w..  w,  V...  .,,  w.  ^,^^„^,  w.  »*mM.  353,  124  N.  Y.  Supp.  859. 

150.  Remedy  iM»t  eiclmive. — O'Connor  ▼.    Dorney,  97 

Hie  amendment  of  1921  made  to  conform  to  code  dv.  Misc.  596.  163  N.  Y.  Supp.  394. 

proc..  i  2686,  as  am.  by  L.  1920,  ch.  494.  Heaeonableneei* — Matter  of  Wlnoenky,  75  Mise.  79 

Note  of  KTlsen  of  1914.— See  75  Misc.  79-97.    Part  134  N.  Y.  Supp.  877;  Matter  of  Moran,  75  Misc.  90,  184 

of  former  (  2729,  rewritten.     If  the  claim  is  disputed  it  N.  Y.  Supp.  968;  In  re  Crawford's  ISstate,  144  N.  Y. 

ought  not  to  be  tried  until  all  interested  parties  are  in  Supp.  56o. 

court,  hence.  In  such  case  trial  is  postponed  until  judicial  Determlnatton     of    reaionftMenesa. — Matter     of 

settlement.  Lucas,  92  Misc.  85,  155  N.  Y.  Supp.  1017:  Matter  of 

In  generaL— Patterson  v.  Patterson.  59  N.  Y.  574;  Young,  92  Misc.  633,  157  N.  Y.  Supp.  494;  O'Connor  ▼. 

Matter  of  Rt^olds,  124  I*^  Y.  338;  Matter  of  Kip«>,  Dorney.  97  Misc.  596,  168  N.  Y.  Supp.  394. 

70  App.  Div.  667,  75  N.  Y.  Supp.  589;  Matter  of  Kaft>-  ImpUed  promise  to  itay.— Matter  of  Flynn,  75  Misc. 

fleiaeh,  78  App.  Div.  464.  79  N.  Y.  Supp.  651;  Matter  of  87.  134  N.  Y.  Supp.  874;  Matter  of  Moran,  75  Misc.  90, 

Beach,  1  Misc.  27.'22  N.  Y.  Supp.  1079;  Matter  of  How^  134  N.  Y.  Supp.  968. 

aid,  3  Misc.  170,  23  N.  Y.  Supp.  836:  Matter  of  Franklyn,  Umitatloii.— Matter  of  Powers,  75  Misc.  85. 134  N.  Y. 

36  Mise.  107,  56  N.  Y.  Supp.  858;  Ldtd  v.  Arnold,  42  Hun  Supp.  967 

136:  Kittle  v.  Huntley,  67  Hun  617,  22  N.  Y.  Supp.  519;  rrererenee  of  elatm.~Barter  v.  Hawksworth,  102 

Tfokel  V.  Quinn,  1  Dem.  425;  Zapp  v.  Miller,  3  Dem.  266:  MSsc  242. 169  N.  Y.  Supp.  475. 

§  217.  Proceeding  to  compel  payment  of  debt,  administration  expense,  legacy 
or  distributive  share,  or  delivery  of  property. 

Where  the  executor  or  administrator  has  not  begun  the  publication  of  the  notice  to 
creditors  to  present  their  claims,  and  three  months  have  elap>sed  since  the  probate  of  the 
will  or  grant  of  letters  of  administration,  or  where  such  a  publication  has  been  completed, 
any  creditor  of  the  deceased  having  a  claim,  which  has  not  been  rejected,  or  any  person 
entitled  to  a  specific  bequest,  or  to  a  legacy  or  other  pecuniary  provision  under  a  will, 
or  to  a  distributive  share  of  an  estate,  or  any  person  having  a  claim  for  an  administration 
expense,  may  present  to  the  surrogate's  court  a  petition  setting  forth  the  facts  and  praying 
that  the  executor  or  administrator  be  cited  to  show  cause  why  he  should  not  pay  said  claim 
or  pay  or  satisfy  such  bequest,  legacy  or  distributive  share. 

Upon  the  return  of  such  citation  the  executor  or  administrator  may  reject  such  claim, 
or  show  good  and  sufficient  cause  why  he  should  not  pay  such  claim,  or  pay  or  satisfy 
such  bequest,  legacy  or  distributive  share  in  whole  or  in  part. 

The  surrogate  may  dismiss  such  petition,  or  direct  immediate  pa3maent  or  satisfaction 
thereof  in  whole  or  in  part,  or  upon  recei\dng  a  bond  as  provided  in  section  two  hundred 
and  eighteen  of  this  act.    (Am.  by  L.  1922,  ch.  203,  in  eflfect  Sept.  1,  1922.) 

Dcrlvatfon. — Code  civ.   inroo.,   (  2687.    as    am.    by  some  will  not,  this  section  has  been  written  to  afFord  relief 

L.  1918,  ch.  121.  without  change;  revised  by  L.  1914,  in  such  oases,  and  incidentally  in  oases  where  spedfie 

tAx.  443  from  former  {  2722,  as  am.  by  L.  1893,  ch.  686;  x>ropo:ty  has  not  been  delivered. 

L.  1911,  ch.  434.    The  amendment  ot  1903  consolidated  If  the  representative  sees  fit  not  to  advertise  for  claim^ 

former  §§  2717,   2718.     {  2717,   originally  revised  from  he  ought  to  be  ready  to  pay  any  just  claims  at  the  end  ot 

R.  S.,  jot.  2,  ch.  6.  tit.  5,  i  18,  in  part.    {  2718,  new  as  three  months. 

orkdnalJy  inserted  m  code  civ.  proc.  Appliesttoii.~Matter  of  Brooklyn  Trust    Co.,    17)^ 

fSfOte  of  rerlfen  of  ltl4.— Former  (  2722  is  to  be  App.  I>iv.  262,  166  N.  Y.  Supp.  613;  Matter  of  Miner,  39 

repealed  because  with  a  judicial  settlement  possible  in  Misc.  606,  80  N.  Y.  Supp.  643;  Matter  of  Moren,  68  Mise. 

about  six  months,  or  at  the  end  of  a  year  at  the  longest,  the  488,  111  N.  Y.  Supp.  640;  Matter  of  Moderno,  63  Hun 

firovision  for  application  for  payment  of  debt  seems  use  261,  17  N.  Y.  Supp.  781;  Matter  of  Stevenson,  77  Hun 

ess. — application   for  an  accounting  should  be  made.  203,  28  N.  Y.  Supp.  382. 

Every  representative  should  advertise  for  claims,  but  as  lurisdlctloii  of  surrogate. — Glaeius  v.   Fogd,    88 


art.  12            .               CLAIMS;  PAYMENT  OF  LEGACIES,  ETC.                    H  218, 219 

N.  Y.  434;  Matter  at  UnderhUt,  SB  App.  Div.  434.  M  186.  3T  S.  Y.  Supp.  7,  afld.,  149  K.  Y,  OWI;  Uutsr  of 

N.  r.  Supp.  MT.  mad.,  IK  N.  V.  731:  Suttw  at  Blur-  SMmim,  TT  Han  aog,  38  N.  Y,  Snpp.  383;  hfatbc  of 

wood.  76  App.  Dir.  342.  7B  N.  Y.  Supp    IB6;  MutMr  of  Aluudv,  S3  Hun  147,  31  N.  Y.  8app.  411;  MaUv  of 

CooDcH  (lS31).  IM  App.  Div  e3S.  1S8  N.  Y.  Supp.  373.  CorlMtC.  90  Hun  1S3,  3S  N.  Y.  Somi.  MB:  HaUar  of 

Statata  ^  bmlUttooL— Matwr  of  Wimsr.  36  App.  HuDmond.  93  Hun  478,  36  N.  Y.  9upp.  1074;  Momltvd  T. 

DiT.  ai,  U  N.  Y.  Supp.  63S:  Matter  of  Warur  r.  Bartia,  CoddJnaton.  1  Dam.  37;  Smith  t.  Idumy,  1  D««.  34: 

as  MiB  488.  SO  N.  y:  Sdw.  »tO  Cuthbart  t.  Jaobaon.  3  Dm.  134;  Budkraa  v.  Cnaenaaa,  3 

^-•— —      "-■         -"        Dninc,  35  Hun  483;  Houaa  7.  Dtoo.  14fi;  Kosh  t.  Alnr.  3  Dan.  148;  ^11  t.  DoaBBbarjF, 

__— 4  Dam.  181;  Batata  dI  Codrar,  6  Dam.  403;  StcinU  v. 

atattan.— HltoUsr'a  Eitatc,  31   Mi».  417.  47  N.  Y.  Oadulw.  8  Badf.  313. 

o .»„,.  T, — ,  V.  Weadi,  3  Dam,  221;  Beekman  V.  PumMit  Of  eWMa.— CoUitr  t.  Rutlndt*.  130  N.  Y. 

D.  221:  Rank  T  Camp.  3  Dam.  37.  431;  MaUar  at  Olauai.  18  App.  DIt.  34,  14  N.  Y.  Supp. 

burt  V.  Dutanl.  88  N,  Y.  121:  Rlna  v.  SOS;  Matter  of  Pleraon,  19  App.  Div.  47*,  46  N.  Y.  Hupp. 

CiaM.  Sa  N.  Y.  479;  Felster  v.  Sbnianl.  92  N.  YTSBl;  SS7;  Mattar  at  Oall.  47  App.  Div.  490.  82  N.  Y.  Supp.  430: 

Matttr  of  M'Caulay.  04  N.  Y.  ST4:  £amb«t  v.  Cialt,  M  Mattar  of  Walker,  70  App.  Div.  203,  74  N.  Y.  Supp.  STI; 

N.  Y.  343;  Itfatter  of  Mils,  170  N.  Y.  70,  rare.  01  A^.  Mattarot  Vondarliatli.  SoMiao.  3S6.  OS  N.  Y.Supp.438; 

Dtv.  583. 71  N.  Y.  Supp.  71;  HqUy  v.  (»bbo[ia.  176  N^.  Matter  ol  MaroalUn,  26  Mian.  300,  5S  N.  Y.  Supp.  436; 

020:  Matter  of  Younc  Men'a  Cbiiatian  Aan..  22  App.  Hall  T.  Dnaeidnuy,  38  Hun  120;  Mattar  of  Conny  0: 

Dir.  330.  47  N.  Y.  Supp.  804:  Mattcrof  Mulkr,  30  App.  Dam.  290:  Bulklay  v.  Staata.  «  Badf.  634. 

Div.  389.  SO  N.  Y.  Supp,  788;  Matter  of  Dunn,  39  Ami.  Part  nariiMnt  at  Iccaer.— MaUar  of  HasiB^  7. 

Div,  610,  07  N.  Y.  Supp.  444;  Matter  of  MoCloulli,  9  Min.  38r28  N.  Y.  Supp.  391. 

MiM.  386.  30  N.  Y.  Supp.  374;  Mattar  of  Petenon,  63  JndiUMnit*.— MoNuttr  v.  Hurd.  73  N.  Y.  018;  Ola. 

Miao.  161.  116  N.  Y.  Supp.  288;  Mattar  of  Smitb,  71  elua  v.  Focel.  88  N.  Y.  431;  WllUa  V.  Sharp,  IIS  N.  Y. 

MiH.  9D.  129  N.  Y.  Supp.  BII;  MaU«  ol  Haddtaa  Math.  Sfln-  ^•^h.,•  v.  Fumiat,  1  Badf.  SS. 
Epii.  Church.  3S  Hun  316:  Mattar  of  Sdieidlv7T6  Hun 


g  218.  Payment  of  legacies. 

No  legacy  shall  be  paid  by  an  executor,  or  administrator  with  the  will  annexed,  before 
the  completion  of  the  publicatioa  of  notice  to  creditors  if  such  notice  be  published,  or 
if  none  be  published  before  the  expiration  of  one  year  from  the  time  of  granting  letters 
teetameiitaiy  or  of  administration,  unless  directed  by  the  will  or  by  a  decree  on  an  ac~ 
countii^  to  be  sooner  paid.  Bequests  of  specific  artiales  of  property,  other  than  securities 
representing  money,  may  be  deUvered  at  any  time  in  the  discretion  of  the  executor. 
Whenever  a  legacy  is  directed  by  the  will  to  be  sooner  p(ud,  or  specific  property  is  be- 
queathed, the  executor  or  administrator  may  require  a  bond,  with  two  sufficient  sure- 
ties, conditioned,  tliat  if  debts  against  the  deceased  duly  appear,  and  there  are  not  other 
assets  to  pay  the  same,  and  no  other  assets  sufficient  to  .pay  other  legacies,  then  the 
legatees  will  refund  the  legacy  bo  paid,  or  the  value  of  the  articles  so  delivered,  with 
interest  thereon  or  such  ratable  portion  thereof  with  the  other  legatees,  as  may  be 
necessary  for  the  payment  of  such  debts,  and  the  proportional  parts  of  such  other 
legacies,  if  there  be  any,  and  the  coats  and  charges  incurred  by  reason  of  the  payment 
to  such  legatee,  and  that  if  the  will,  under  which  such  legacy  is  paid,  be  denied  probate 
on  appeal  or  otherwise  that  such  legatee  will  refund  the  whole  of  such  legacy,  with  interest, 
to  the  executor  or  admini.^trator  entitled  thereto. 

Dutr  ofMMaNr  la  take  »a«MariM  of  mmMt 
nMUeallr  baqoMtbad.— Matter  of  Columbia  TniM 
Co.,  180  App.  DiV.  877. 174  N.  Y.  Supp.  B76. 

Laocr  to  wiamr.—UeCora  v.  UrCora,  100  N.  Y. 
«11;  Slatlei  of  BlUabrand'*  EaUta,  1  Mian.  MO,  23  N.  Y. 
Ajpp.  118:  Matter  of  Maaak.  13  Mlao.  388. 30  S.  Y.  Supp. 


bv  L.  1S93.  rii.  eae;'oR^Da11r  revieed  from 
«b.  8,  tit.  3,  M13-10. 

Note  or  rnticn  of  1914.— PnivUon  for  Judkial  Mtlla- 
mant  at  erpfration  of  notioe,  makei  lefadea  parable  than. 

Laat  part  omitted  aa  fint  part  of  aeotlou  ohancea  the 

In  HMmL— RiuB  v.  Patnui.  116  N.  Y.  608;  Bearda- 
In  V.  MeCuloheonTlO  App.  I^v.  400. 49  N.  Y.  Supp.  030; 
Mattar  of  TraTto,  10  Hiaii.  SOS.  31  N.  Y.  8iq».  886.  afld.. 
S6  Hus  4X.  33  N.  Y.  Simp.  887;  Stavana  v.ldcldMr,  80 
Hnn  014. 30  N.  Y.  8um>.  (B6;  Watten  v.  Boa*ier,e8  BAlaa. 
159. 124  N.  Y.  Supp.  Oil:  Brady  v.  Hanwm.  SB  &Qn.  198, 
133  N.  Y.  Supp.  646. 

CoutoacUan  vlUi  11 M8  and  »>.  — Matter  of 
Ebeneloin  (1921),  116  M.«.  534    190  N.  Y,  Supp.  764, 

n^  n  farment. — Leonard  v.  Hamty,  83  App. 
Div.  394,  71  N.  Y.  8ui».  MS;  Matter  of  Utioa  Tnut  & 
Depoait  Co^  148  App,  Div.  536,  133  N.  Y.  Supp.  146; 
Matter  of  Brooklyn  Tmal  Co..  170  Apn.  Div.  i62,  IM 
N.  Y.  Supp.  613;  Hatter  of  Broowr.  30  MiaD,  31. 03  U.  Y. 
Sapp-  1008;  Matts  of  StaUoa,  41  Hiaa,  378,  84  S.  Y. 


.   V. 


I,  19  MIbo.  i 


.    311; 


.Iniwt  of  O'Hara,  19  -, , 

.v»Da  V.  Steinbirdt.  37  MIh.  628.  78  N.  V.  Supp 
.t«l1er  of  Hu»ey,  67  Miw.  32.  124  N.  Y.  Supp.  »«; 
111  «■!  at  JuilUard,  103  Miac  17K,  109  N.  Y.  Supp.  1079; 
1:iit«orTildea,  100  Mian.  312:  Mattar  of  Strawfiald,  84 
I'm  'JT7,  IB  N.  Y.  Supp.  013.  aSd..  136  N.  Y  202:  Mattar 
I  Ki.iku,  186  App.  iMv.  317.  174  N,  Y.  Sunp,  230. 
Kliibt)  Ot  iDfiuite.— Matter  of  Iteske.  1 12  Mlie.  873. 
-{  N.  Y.  Supp.  378:  Matter  of  Tatum,  34  Miac  35,  89 


a.  601. 1 


Div.  014  70  N.  Y.  a 


N.  Y,  511:  wSliock  'v,  *liltlocit.  i  Dera! 


g  219.  Petitioa  to  compel  payment  of  legacy  or  delivery  of  property  by  a  testa- 
mentary trustee. 

Where  a  person  is  entitled,  by  the  terms  of  the  will,  to  the  payment  of  money,  or 
the  delivery  of  personal  property,  by  a  testamentary  trustee,  he  may  present  to  the 
surrogate's  court  a  petition,  setting  forth  the  facta  which  entitle  him  to  the  payment  or 
delivery,  and  praying  for  a  decree,  directing  payment  or  delivery  accordingly;  and  that 
the  testamentary  trustee  and  all  other  persons  whose  rights  or  interests  would  be  affected 
by  the  decree  may  be  cited  to  show  cause  why  such  a  decree  should  not  be  made.    If 


§§  220-222 


SURROGATE'S  COURT  ACT 


art.  12 


the  petitioner  is  so  entitled,  only  upon  the   happening  of  a  contingency,  or  after  the 

expiration  of  a  certain  time,  he  must  show  in  his  petition,  that  his  right  to  the  money 
or  other  property  has  become  absolute. 

Deriffttton.— Code  dv.  proo.,  S  2689,  without  ekan«e;  558;  Matter  of  MoCormiok,  40  App.  Div.  73,  57  N.  T. 

M  revised  by  L.  1914,  oh.  4^  from  former  f(  2804.  2806;  Supp.  548;  In  re  Akin's  Estate.  145  N.  Y.  Supp.  1105. 

aeotions  new  as  origixudly  inserted  in  code  civ.  proc.  Hearlns. — Beekman  v.  Vaubdenreer.  3  Dem.  221. 

Appttcatton.— Matter  of  UnderhiU,  35  App.  Div.  434,  Fayment  to  assignees.— Matter  of  Foster.  30  Miso. 

54  N.  Y.  Supp.  967,  affd..  158  N.  Y.  721;  Matter  of  Mo-  573.  63  N.  Y.  Supp.  1102. 

Quads,  157  App.  Div.  ^44, 142  N.  Y.  Supp.  403;  Matter  of  Sale  of  realty.— Bennett  v.  Grain,  41  Hun  183. 

Gronk,  109  Misc.  516.  179  N.  Y.  Supp.  191.  Support  of  Infonts.— Matter  of  Sherrer.  24  Misc.  851. 

PettHoii.— Matter  of  Valentile.  1  Misc.  491.  23  N.  Y.  53  N.  Y.  Supp.  714;  Matter  of  Brown,  80  Misc.  4,  141 

Supp.  250;  Estate  of  James  Rilev,  4  Miso.  338,  24  N.  Y.  N.  Y.  Supp.  193. 

Simp.  309;  Matter  of  Martin.  27  Misc.  416.  59  N.  Y.  Supp.  Pendeney  of  accoontliic.— Matter  of  Kent,  92  Mise. 

374;  Matter  of  Odell,  52  Hun  88, 4  N.  Y.  Supp.  850.  113,  155  N.  Y.  Supp.  383. 

Interest  and  Income. — Matter  of  MoCarter.  94  N.  Y.  Injnnctlon    resaalnlng   aoeoiinting.~Matter    of 

Robinson,  156  App.  Div.  3^,  141  N.  Y.  Supp.  470. 


§  220.  Proceedings  upon  return  of  citation. 

Upon  the  return  of  a  citation,  issued  as  prescribed  in  the  last  section,  the  surrogate 
must  hear  the  allegations  and  proofs  of  the  parties,  and  must  make  such  a  decree  in  the 
premises,  as  justice  requires.  In  a  proper  case,  the  decree  may  require  the  testamentary 
trustee,  who  is  unable  to  deliver  personal  property  to  which  the  petitioner  is  entitled, 
to  pay  the  value  thereof. 

DcrlTation.— Ck)de  dv.  proc.,  i  2690,  without  change;  James  Hiley,  4  Misc.  338,  24  N.  Y.  Supp.  300;  Mattw  of 

as  revised  by  L.  1914,  ch.  443  from  former  (  2805;  section  Stevens,  20  Misc.  157,  45  N.  Y.  Supp.  908. 

new  as  oriainally  inserted  in  code  civ.  proc.  IHsmissal  of  pelltfon. — Matter  of    Robinson,   156 

Note  of  revfsers  of  ltl4.— In  line  with  the  enlarged  App.  Div.  363,  141  N.  Y.  Supp.  470;  Matter  of  Foster,  37 

jurisdiction  of  the  oourt  it  would  seem  wise  to  prevent  the  Misc.  581,  75  N.  Y.  Supp.  1067;  Matter  of  Odell,  52  Hun 

dismissal  of  the  proceeding,  but  let  the  surrogate  deter-  88,  4  N.  Y.  Supp.  859. 

mine  under  his  general  jurisdiction  what  relief  shall  be  IMstrlbatlon  prior  te  final  aeeoanttng. — ^Matter  of 

granted.  Kent,  173  App.  Div.  563.  159  N.  Y.  Supp.  627. 

Answer.— Matter  of  McCarter,  94  N.  Y.  558;  Estate  of 


§  221.  Decree  for  advance  payment  of  legacy  on  giving  security. 

Whenever  a  person  who  will  be  entitled  to  the  payment  or  satisfaction  of  any  testa- 
mentary provision,  or  distributive  share,  is  in  actual  need  of  the  same  or  of  some  part 
thereof  for  his  supjwrt  or  education,  he  may  present  to  the  surrogate's  court  his  petition 
setting  forth  the  facts,  and  thereupon,  in  the  discretion  of  the  surrogate,  a  citation  may 
issue  to  the  executor,  administrator  or  testamentary  trustee  to  show  cause  why  the 
prayer  of  the  petition  should  not  be  granted.  If  it  appears  on  the  return  of  the  citation, 
that  the  amoimt  of  money  and  the  value  of  the  other  property  in  the  hands  of  the  re- 
spondent applicable  to  the  payment  of  debts,  legacies  and  expenses,  exceeds,  by  at  least 
one-third  the  amoimt  of  all  known  debts  and  claims  against  the  estate,  of  all  legacies 
which  are  entitled  to  priority  over  the  petitioner's  claim,  and  of  all  legacies  or  distributive 
shares  of  the  same  class;  and  that  the  payment  or  satisfaction  of  any  testamentary  pro- 
vision or  distributive  share,  or  some  part  thereof,  is  necessary  for  the  support  or  education 
of  the  petitioner,  whether  adult  or  infant,  or  of  his  family,  the  surrogate  may,  in  his 
discretion,  make  a  decree  directing  pa3Tnent  or  satisfaction  accordingly,  on  the  filing  of  a 
bond,  as  provided  in  section  two  hundred  and  eighteen  of  this  act. 


DcriYatlon. — Code  civ.  proc.,  (  2691,  without  chance; 
as  reviaed  by  L.  1914,  oh.  443  from  former  I  2723,  as  am. 
by  L.  1893,  ch.  686;  former  {  2719,  renumbered  by  the 
amendment  of  1893;  originaJIy  revised  from  R.  S.,  pt.  2, 
ch.  6,  tit.  3,  U  82,  83. 

Note  of  rsfiscrs  of  1914. — Reference  made  to  adult  so 
that  the  section  could  not  be  construed  as  appljring  only 
to  a  minor.    His  family  also  included. 

Former  (2733  rewritten,  and  made  mmilar  to  new 
1 2688  as  to  bond  requirement. 

Hiere  are  now  the  following  provisions: 

An>Ucation  for  payment  of  ad>t,  legacy,  etc.,   after 


three  months,  if  no  notice  to  creditors  is  being  published, 
and  there  is  sufficient  property,  and  the  xi^t  is  andisputed . 

Conpulsory  payment  at  the  termination  of  adviurtise- 
ment  for  creditors,  or  at  the  end  of  a  year,  with  zii^t  to 
deliver  property  before  that  time  at  the  discretion  of  tbe 
executor,  or  upon  giving  bond. 

Compulsory  pasnnent  by  a  testamentary  trustee  when 
due. 

Discretionary  advancement  for  support,  «ther  with  or 
without  bond. 

AdYanoed  itayment  denied. — Matter  of  Kohler,  91 
Mise.  462.  164  N.  Y.  Supp.  968. 


§  222.  Payment  of  expenses  incurred  by  representative. 

An  executor,  administrator,  guardian  or  testamentary  trustee  may  pay  from  the  funds 
or  estate  in  his  hands,  from  time  to  time,  as  shall  be  necessary,  his  legal  and  proper  ex- 
penses of  administration  necessarily  incurred  by  him,  including  the  reasonable  expense 
of  obtaining  and  continuing  his  bond  and  the  reasonable  counsel  fees  necessarily  incurred 
in  the  administration  of  the  estate.  Such  expenses  and  disbursements  shall  be  set  forth 
in  his  account  when  filed,  and  settled  by  the  surrogate. 

M2 


art.  12  CLAIMS;  PAYMENT  OF  LEGACIES,  ETC.    '  §§  223-227 

DcrhrsMon.— Code  dv.  proo.,  f  2002.  m  added  by  KipentM  of  stenocraplicr.— Matter  of  Hammer,  94 

L.  1914,  oh.  443,  without  ohaz«e.  Mlao.  547, 160  N.  Y.  Supp.  191. 

Nete  of  raiiMn  of  1914.— In  theory  now  many  pay-  CohumI  fees.— Matter  of  Doaoher.  166  App.  Dir.  198, 

mentfl  of  each  oharaoter  must  be  made  from  personal  151  N.  Y.  Supp.  76;  Jeoaop  ▼.  Smith,  170  App.  Di7.  606, 

funds,  although  in  practice,  they  are  not.    It  is  better  to  166  N.  Y.  Supp.  568;  In  re  Norton's  Estate,  162  N.  Y. 

authorise  the  eommon  pnotioe.  Supp.  216;  In  re  O'Connor's  Estate  162.  N.  Y.  Supp.  957; 

rimenl  expenses.— Matter  of  Viles,  86  Miso.  170. 149  Matter  of  Fullam,  191  Misc.   514,  181  N.  Y.  Supp.  677; 

N.  Y.  Sura>.  121.                       '  Matter  of  ConneU  (1921),  196  App.  Div.  639.  188  N.  Y. 

Malntieiuuiee  of  tosiftior'B  boasehold.— Matter  of  Supp.  373;  Matter  of  Shipman  (1921),  116  Misc.  405, 

Watson,  86  Misc.  588,  148  N.  Y.  Supp.  902.  189  N.  Y.  Supp.  894. 

§  223.  Power  and  duty  of  executor  before  probate. 

An  executor  named  in  a  will  has  no  power  to  dispose  of  any  part  of  the  estate  of  the 
testator  before  letters  testamentary  are  granted,  except  to  pay  funeral  charges,  nor 
to  interfere  with  such  estate  in  any  manner  further  than  is  necessary  for  its  preservation. 

Dcrl?ftlloii.—Code  dv.  proc.,  ft  2693,  without  chance:  Div.  542,  55  N.  Y.  Supp.  725.  affd..  161  N.  Y.  654;  Mat- 
as  revised  by  L.  1914.  eh.  443  from  former  f  2613,  as  added  ter  of  Hammond  (1921).  198  App.  Div.  634,  190  N.  Y- 
by  L.  1893,  oh.  686;  oricinally  revised  from  R.  S.,  pt.  2,  Supp.  886. 
eh.  6,  tit.  2.  M  5, 15. 16,  Z2.  Fiayiiieiit  of  fniMral  eneoses.— Patterson  ▼.  B«- 

FKservaHon  or  estate.— Matter  of  Mareellus,  165  ohanan.  40  App.  Div.  493,  58N.  Y.  Supp.  179;  Riley  v. 

N.  Y.  70;  Matthews  v.  American  Central  Ins.  Co.,  9  App.  Waller,  22  Miso.  63,  48  N.  Y.  Supp.  585;  Barter  v.  Hawka- 

Div.  339,  41  N.  Y.  Supp.  30;  HuU  v.  Cartledce,  18  App.  worth,  102  Miso.  242,  160  N.  Y.  Supp.  476. 
Div.  64,  45  N.  Y.  Supp.  450;  Matter  of  Mitchell  36  App. 

§  224.  Power  to  sell,  mortgage  or  lease  real  estate  may  be  executed  by  quali- 
fying executors. 

Where  any  power  to  sell,  mortgage  or  lease  real  estate  or  any  interest  therein,  is  given 
to  executors  as  such,  or  as  trustees,  or  as  executors  and  trustees,  and  any  of  such  persons 
named  as  executors  shall  neglect  to  qualify,  then  all  sales,  mortgages  and  leases  under 
said  power  made  by  the  executors  who  shaU  qualify  shall  be  equally  valid  as  if  the  other 
executors  or  trustees  had  joined  in  such  sale. 

DerifMloii.— Code  dv.  proo.,  {  2694.  without  change;  Sale  by  Mdgnee  for  benellt  of  ctedlion.— Matter  of 

as  revised  by  L.  1914.  eh.  443  from  former  1 2642.  as  am.  Ftaets.  87  Miso.  128.  150  N.  Y.  Supp.  221. 

by  L.  1883,  oh.  401;  originally  revised  from  R.  S.,  pt.  2,  Poiwer  of  nurlvliig  eieevtor  or  tnutee  to  fell. — 

oh.  6,  tit.  2,  Sft  9-12.  Striker  v.  Daly.  175  App.  Div.  620, 162  N.  Y.  Supp.  527. 


§  226.  Administrators  with  the  will  annexed ;  rights,  powers  and  duties. 

Where  letters  of  administration  with  the  will  aimexed  are  granted,  the  will  of  the 
deceased  shall  be  observed  and  performed;  and  the  administrators  with  such  will  have 
the  rights  and  powers,  and  are  subject  to  the  same  duties,  as  if  they  had  been  named  as 
executors  in  the  will. 

Where  power  to  mortgage,  lease  or  sell  real  estate  is  given  by  a  will  to  an  executor  or 
trustee,  administrator  with  the  will  aimexed  or  a  successor  trustee  may  execute  such 
power  in  any  case  where  the  original  executor  or  trustee  could  execute  the  same,  unless 
contrary  to  the  express  provisions  of  the  will. 

Derifatloii. — Code  dv.  proc.,  {  2695,  without  change;  that  a  disorstionary  power  of  sale  does  not  pass  to  an 

as  revised  by  L.  1914,  ch.  443  from  (first  sentenoe)  f<»mer  administrator  o.  t.  a.  w  suooessor  trustee.    First  sentence 

f  9613.  as  added  by  L.  1893.  ch.  686;  originally  revised  taken  from  farmer  12613. 

from  R.  8.,  pt.  2.  ch.  6,  tit.  2,  {{  5, 15, 16. 22.  Power  of  sale.— Williams  v.  Williams,  152  App.  Div. 

Note  of  roflscn  of  1914.~The  last  sentence  added  to  323,  136  N.  Y.  Supp.  990;  Runk  v.  Knight  (1921).  196 

change  the  confusion  arising  from  the  many  cases  holding  App.  Div.  99,  187  N.  Y.  Supp.  747. 

§  226.  Power  to  sell,  mortgage  or  lease  real  estate  may  be  executed  by  quali- 
fying trustees  or  successors. 

Where  any  power  to  sell,  mortgage  or  lease  real  estate  or  any  interest  therein,  is  given 
to  trustees,  and  any  of  such  persons  named  as  trustees  shall  neglect  to  qualify,  then  all 
sales,  mortgages  and  leases  under  said  power  made  by  the  trustee  or  trustees  who  shall 
qualify  shall  be  equally  valid  as  if  the  other  trustees  had  joined  in  such  sale.  Where  a 
successor  trustee  has  been  appointed  by  the  court,  or  is  named  in  a  will,  he  shall  have 
the  same  power  as  to  such  real  estate  as  the  trustee  or  trustees  had  who  were  named  in 
the  will,  unless  the  exercise  of  such  power  would  be  contrary  to  the  express  provision 
of  the  will. 

DcrlYatlon.^<?ode  civ.  proc..   (  2696.  as  added  by  Ilie  last  sentence  is  added  to  obviate  a  constant  diffi- 

L.  1914.  ch.  443.  without  ohaun.  culty  arising  where  a  suooessor  is  appointed. 

Note  of  revisers  of  19U.— This  section  is  in  line  with  Section  cited.— Runk  v.  Knight  (1921).   196' App. 

the  last  part  of  former  ft  2694.  which  relates  to  executors.  Div.  99,  187  N.  Y.  Supp.  747. 

§  227.  Conveyance  of  real  property  by  executor  or  administrator  to  holder  of 
contract  of  sale  made  by  a  decedent. 

Where  a  decedent  dies  seized  of  lands  after  he  has  made  a  contract  for  the  conveyance 
thereof,  his  executor  or  administrator  may  make  a  deed  reciting  said  contract  and  con- 
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Teying  the  said  lands.  The  executor  or  administrator  or  the  vendee,  his  heirs  or  assigns, 
may  file  a  petition  praying  for  the  confirmation  of  the  act  of  the  executor  or  administrator 
in  delivering  the  deed,  or  for  a  decree  that  the  same  be  made  and  delivered  or  the  execu- 
tor or  administrator  may  pray  for  the  like  relief  in  a  petition  for  the  jucticial  settlement 
of  his  account.  In  either  case,  a  citation  shall  issue  to  all  persons  interested,  and  the 
court  shall  make  such  decree  as  justice  requires.  A  deed  delivered  pimsuant  to  this  sec- 
tion, upon  its  confirmation  by  such  decree,  shall  be  eflfectual  to  convey  all  the  right, 
title  and  interest  in  the  said  lands  which  the  decedent  had  at  his  death. 

Deriffttloii.— Code  dv.  proo.,  f  2697,  without  ofaaoce;  aaBume  the  reqxniaibflity  that  the  ooatract  is  good  and 

M  revised  by  L.  1014.  eh.  443  from  former  i  2801at  as  enforoeableand  that  he  sets  all  of  the  money  due  under  it. 

added  by  L.  IOCS,  oh.  602.  The  heirs  or  devisees  have  nothinc  but  the  naked  lead 

Kete  of  revlaers  of  1U4. — ^All  after  the  new  matter  in  title  and  we  have  ample  preoedent  in  the  ease  of  sheriffs, 

this  section  to  be  repealed.  referees  and  receivers  where  the  legislature  has  delegated 

Where  the  deceased  person  has  made  a  oontraot  to  con-  the  power  to  pubUo  officers  to  execute  a  conveyance  of 

▼ey  real  estate  such  contract  and  the  money  received  real  property.    The  former  section  was  so  technical  and 

oader  it  is  defined  to  be  personal  estate  ({  2672)  and  there-  expensive  in  its  operation  that  in  many  actual  cases  people 

face  the  heirs  or  devisees  as  sueh  have  no  interest  in  the  entitled  to  the  deeds  could  not 'obtain  them  even  though 

property  except  ^at  they  hold  le^  title.    There  seems  all  of  the  interested  parties  consented,  on  account  of  the 

to  be  no  good  reason  vrhj  the  representative  should  not  fact  that  the  heirs  were  often  scattered  or  incompetent  to 

upon  his  own  responsibihty  in  a  proper  case  execute  a  execute  a  deed. 

deed  wliioh  will  fulfill  the  contract  of  the  deceased  person  Applicatton. — Matter  of  MoPherson,  114  Misc.  283, 

as  simply  as  he  could  discharge  a  mortgage.    He  must  186  iH.  Y.  Supp.  661. 

§  228.  Surrogate  may  direct  as  to  custody,  .where  co-executors  disagree. 

Where  two  or  more  co-executors  or  co-administrators  disagree,  respecting  the  custody 
of  money  or  other  property  of  the  estate;  or  two  or  more  testamentary  trustees,  or 
guardians  of  the  property  disagree,  respecting  the  custody  of  money  or  other  property, 
belonging  to  a  fund  or  an  estate  which  is  committed  to  their  joint  charge;  the  surrogate 
may,  upon  the  petition  of  either  of  them,  or  of  a  creditor  or  person  interested  in  the 
estate,  and  proof,  by  affidavit,  of  the  facts,  make  an  order,  requiring  them  to  show  cause, 
why  the  surrogate  should  not  give  directions  in  the  premises.  Upon  the  return  of  the 
order,  the  surrogate  may,  in  his  discretion  make  an  order,  directing  that  any  property 
of  the  estate  or  fimd  be  deposited  in  a  safe  place,  in  the  joint  custody  of  the  executors, 
administrators,  guardians,  or  testamentary  trustees,  as  the  case  requires,  or  subject  to 
their  joint  order;  or  that  the  money  of  the  estate  be  deposited  in  a  specified  safe  bank 
or  trust  company,  to  their  joint  credit,  and  to  be  drawn  out  upon  their  joint  order. 

Derivation.— Code  civ.  proc.,  {  2698,  without  change;  Joint  enstody  of  asset».-^Matter  of  Hoagland.  61 
as  revised  by  L.  1914,  ch.  443  from  former  f  2602;  section     App.  Div.  347.  64  N.  Y.  Supp.  920.  affd.,  164  N.  Y.  878; 

Matter  of  Frellgh,  42  Misc.  11.  85  N.  Y.  Supp.  830. 


as  oriffnally  inserted  in  code  civ.  proc  _^^ 

Note  or  lerlMrs  of  UU.— The  last  sentence  [of  Order  dlsereilonaiT.—Matter  of  EtsnerT  6  App.  Div. 
former  1 2603]  is  already  covered  by  power  to  remove  or  663,  89  N.  Y.  Supp.  718;  Matter  of  Adler,  60  Hun  481,  16 
to  punish  for  contempt.  N.  Y.  Supp.  227. 

PurpoM  of  •oetlon.->Matter  of  Stein.  33  Misc.  542. 68  Seetlon  elted.— Matter  of  Eno.  Ill  Misc.  69, 180  N.  Y. 
N.  Y.  Supp.  998;  Chambers  v.  Cniik»hanlc,  5  Dem.  414.         Supp.  889. 

Dlsagreeniont.~Thomp8on   v.    Mott,    1    Dem.    32; 
Quion  V.  UnderUU,  1  Dem.  302. 

§  220.  Money  paid  into  court  and  securities  taken ;  how  disposed  of. 

Where  a  statute  requires  the  payment  of  money  into,  or  the  deposit  of  a  security 
with  the  surrogate's  court,  or  the  deposit  of  a  security  for  the  pajrment  of  money  with 
the  surrogate,  the  same  must  be  paid  to  or  deposited  with  the  county  treasurer  of  the 
county  or  to  the  chamberlain  of  a  city,  to  the  credit  of  the  beneficiary,  or  of  the  estate, 
or  of  the  special  proceeding;  unless  the  statute  contains  special  directions  for  another 
disposition  thereof.  Each  security  so  deposited  with  the  coimty  treasurer  or  chamber- 
lain must  be  held  and  disposed  of  by  him,  subject  to  the  direction  of  the  surrogate's 
court;  except  that  he  must,  unless  otherwise  so  directed,  collect  the  principal  and  interest 
secured  thereby.  All  money  collected  by  or  paid  to  the  county  treasurer,  or  chamberlain 
as  prescribed  by  this  section,  must  be  held,  managed,  invested  and  disposed  of  by  him, 
in  like  manner  as  monej''  paid  into  the  supreme  court  in  an  action  pending  therein.  The 
provisions  of  law  relating  to  money  paid  into  or  securities  deposited  with  the  supreme 
court  in  an  action  pending  therein  and  held  by  a  county  treasurer  or  chamberlain  apply 
to  money  paid  to  and  securities  deposited  with  the  county  treasurer,  or  chamberlain  as 
prescribed  in  this  section;  except  that  the  surrogate's  court  exercises,  with  respect  thereto, 
or  with  respect  to  a  security,  in  which  any  of  the  money  has  been  invested,  or  upon 
which  it  has  been  loaned,  the  jrawer  and  authority  conferred  upon  the  supreme  court 
by  law. 

DcHfatlon.'—Codeciv.proc.,  f  2699,  without  chance  of  L.  1908.  ch.  183:  L.  1909.  chs.  3.  240;  section  new  as 
substance,  amended;  revised  by  L.  1914,  ch.  443  from  originally  inserted  in  code  civ.  proc.,  1 2746,  as  am.  by 
former  f|  2587,  2746.    |  2537,  as  am.  by  L.  1888,  oh.  889;     L.  1888,  ch.  358;  L.  1900.  oh.  554;  L.  1909.  ch.  65;  L.  1911, 


art.  12  CLAIMS;  PAYMENT  OF  LEGACIES,  ETC.  {{  230, 231 

«]i.  328;  L.  1913,  eh.  10;  oricbudly  revi«d  from  R.  S..        Control  of  iiiifoisto's  eouri.— Matter  of  Olty  of 


pt.2,  oh.  6.  tit.  ^f  80.  . _    „         Now  York.  200  N.  ¥7 188.  rev».  187  App.  Div.  808.  122 


In  gonwol.— People  ex  reL  Noah  v.  Faolkiur.  88  Hun     N.  Y.  Sopp.  666. 
607;  8.  C,  107  N.  Y,  177. 

§  230.  Deposit  of  securities  may  be  ordered  on  revocation  of  letters. 

When,  upon  the  revocation  of  the  letters  of  an  executor,  administrator  or  guardian, 
or  the  removal  of  a  testamentary  trustee,  a  decree  shall  be  made  in  which  such  executor, 
administrator,  guardian  or  testamentary  trustee  is  personally  charged  with  or  directed 
to  pay  a  dum  of  money  upon  a  finding  that  he  has  made  an  unlawful  investment  or 
disposition  of  the  estate  or  fund  in  his  hands,  and  the  security  or  other  instrument  by 
which  such  investment  or  disposition  is  evidenced,  or  the  property  in  the  purchase  of 
which  such  investment  or  disposition  has  been  made,  shall  not  be  a  part  of  the  assets 
which  his  successor  may  be  legally  required  to  receive,  the  decree  shall  direct  that  such 
security  or  other  instrument,  or  such  property,  if  practicably  capable  of  delivery  under 
such  direction,  be  forthwith  deposited  with  a  safe  deposit  company,  authorized  by  law 
to  do  business  as  such,  in  such  manner  as  to  prevent  the  withdrawal  of  the  same  except 
upon  the  order  of  the  surrogate. 

DcrlYotlon. — Code  dv.  proe..  f  2700.  ae  added  by  their  tale  only  upon  applioation  of  the  proceeds  upon  the 

L.  1914,  oh.  443,  without  ohanse.  decree.     Heretofore  m  leproeentative  oould  take  the 

Note  of  revlaers  of  IflA.— Thia  new  aeotion  enables  aecuritiee  and  never  satisfy  the  deoree. 
the  surrogate  to  retain  control  of  the  securities,  and  peniiit 

§  231.  Funds  of  estates  to  be  kept  separate. 

Every  executor,  ad^ninistrator,  guardian  or  testamentary  trustee  shall  keep  the  funds 
and  property  received  from  the  estate  of  any  deceased  person  separate  and  distinct  from 
his  own  personal  fund  and  property.  He  shall  not  invest  the  same  or  deposit  the  same 
with  any  person,  association  or  corporation  doing  business  imder  the  banking  law  or 
other  person  or  institution,  in  his  own  name,  but  all  transactions  had  and  done  by  him 
shall  be  in  his  name  as  such  executor,  administrator,  guardian  or  testamentary  trustee. 

Any  person  violating  any  of  the  provisions  of  this  section  shall  be  guilty  of  a  misde- 
meanor. 

Dcrl?atlon«-~Code  dy.  proc..  {  2664a,  as  added  by        Transfer  of  asseto  by  adnilnlstntor  to  hit  raroty. 

L.  1916.  ch.  688,  without  chance.  —Matter  of  Butts,  100  Misc.  348. 179  N.  Y.  Sopp.  877. 

■ffoci.— Matter  of  £arly,  112  Miso.  64.  182  N    Y. 
Bupp.  637. 
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Disposition  of  real  property  and  the  income  thereof 
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Diiporitiaaaf  aurplog  tonaiigfy  ni'inem-i.- <ir  oilier  lieu  sccniinc  during  dM«d«nt'aUfetlai«. 


g  232.  When  rents  of  real  property  may  be  received  by  die  executor  or 
administrator. 

An  executor  or  administrator  may  present  a  petition  to  the  BUrrogate's  court  praying 
for  leave  to  enter  into  iioBsession  of  real  property  left  by  hia  decedent  and  to  manage 
and  control  the  same  and  receive  the  rents  thereof.  If  from  such  petition  it  shall  appear 
that  a  mortgage,  leaae  or  sale  of  such  real  property  will  be  necessary  unless  the  purposes 
specified  in  section  two  hundred  and  thirty-four  of  this  act  be  otherwise  fulfilled,  a 
citation  shall  issue  to  all  known  persons  within  the  state  of  New  York  who  have  the 
legal  title  to  such  real  estate  by  descent  or  devise  to  show  cause  why  the  prayer  of  the 
petition  should  not  be  granted.  i;pon  the  return  of  the  citation  the  surrogate  may,  in 
his  discretion,  grant  the  prayer  of  such  petition  upon  such  terms  and  conditions  as 
justice  shall  require.  The  net  rents  so  collected  shall  be  held  by  the  executor  or  adminis- 
trator and  be  brought  into  court  upon  the  judicial  settlement  of  the  account  of  such 
executor  or  administrator  and  there  disposed  of  as  provided  in  section  two  hundred  and 
forty-two  of  this  act  for  the  disiiosition  ot  proceeds  of  mortgage,  lease  or  sale  of  teal 
estate. 

DcTlraHon.—Cocle   civ.    proo..   13701,   u  added  liv  onamij.    Ttiii  plu  will  nko  put  KaDsoae  in  o^ifs  ol 

L.  19It,  eh.  443,  witbout  ctaspce.  nti  nut*  ovuad  by  nonrctidsnU.  ibacntsa  or  Inoomp*- 

Nole  or  rcTlaos  ot  ItU.— It  hu  iJwByB  worli«i  oui  tonta.  where  now  od  one  hm  the  right  to  oolleot  th«  mu. 
u  MB  iojuWiM  to  cteditfiB  thiit  the  hnr  or  devinee  should         In  geMMl.— M«ttar  of  >'~   ""  "■ 

be  Mbis  to  collect  r^nta  for  niuy  niontha  from  real  estate  Supp.  081:  Matter  oi  Mahnk 

which  e^iuitably  bnlorueil  to  (be  creditoia.     It  hu  also  Sujip.  466. 

WDik«l  injustice  to  resdent  and  competent  part  owners         InUnt  of  lectloD. — Matter  of  Mahnken.  101  M 

that  Uior  inteteita  should  be  said  when  a  lew  months'  175,  107  N.  Y.  Supp.  4JM. 

rent  oould  have  dlselurRed  all  the  debts.     Therefore,  it         Apirilcatlau  br  viemtor  to  manan  naU  ntatc 

baa  laemed  to  be  wise  and  juat,  and  within  the  power  oF  Matt«rof  Mould,  113  Miaa.  002,  ISSN.  Y.  Swp- MO, 
tlie  Doun   lo  autboriis  the  rcDrecentative   to  enter  into         Ve»Tt  to  enter  Into  poMCMlan  of  real  pn>|M 

iiiM inn  of  the  teal  ntate  when  all  of  it  may  eventually  notwIthaUadllls    tno^w   br    kOtee.— Mslter 

berwuind  to  be  niortgaaed,l«*Hlo[  sold,  and  to  collect  Mould  (1(121).  195  App.  Div.  822,  1S7  N.  Y.  Supp.  ! 
the  renlB  and  bring  them  into  court  upon  hie  judicial         ImuiDM  of  dUltoii.— Matter  of  Mahnluo.  101  U 

•eltlemant  to  be  accounted  (or  and  applied  u  may  be  ITS,  107  N.  Y.  8upp.  4S6. 


§  233.  Real  property  subject  to  disposition  for  the  satisfaction  of  charges 
against  the  same  and  for  distribution. 

The  real  im)])orly,  or  intere.-^t  in  real  jiroperty,  of  which  a  decedent  died  seized,  may 
be  disposed  of  as  prescribed  in  this  article;  except  where  it  is  exempt  by  law  from  levy 
and  sale  by  virtue  of  an  execution  or  where  it  can  be  disposed  of  under  a  vaUd  power 
contained  in  a  will  for  the  purpose  for  which  the  same  might  be  disposed  of  under  this 
article. 

But  no  Buch  property,  or  interest  in  property,  shall  be  mortgaged,  leased  or  sold  under 
an  order  in  surrogate's  court  to  satisfy  any  chum,  debt  or  demand,  unless  the  proceeding 
therefor,  or  the  proceeding  in  which  such  relief  is  asked,  shall  have  been  commenced 
within  eighteen  months  from  the  date  when  letters  first  issued  to  an  executor  or  adminis- 
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trator,  or  unless  the  proceeding  in  which  such  relief  is  asked  shall  have  beeu  conunenced 
by  an  executor  or  administrator  during  the  pendency  of  a  proceeding  for  the  judicial 
settlement  of  his  accounts  and  in  such  case  oiil\-  in.  case  the  real  property  or  interest 
therein  sought  to  be  disposed  of  has  not  been  nliene<i  or  incumbered  by  the  heirs-at^law 
or  by  the  devisees  of  a  decedent  prior  to  the  iii-;titution  of  such  propeeding,  provided, 
however,  that  in  the  event  of  the  death  or  n'lnoval  of  an  executor  or  administrator 
during  the 'pendency  of  the  proceeding,  the  time  between  the  commencement  of  said 
proceeding  and  the  commencement  of  a  new  pii impeding  by  or  against  his  successor  in 
office  shall  not  be  deemed  a  part  of  the  time  Limited  herein.  (Am.  by  L.  1921,  ch.  201, 
in  effect  Oct.  1,   1921.) 

DniTBtlOa.— Code  oi>.    prm.,   |ZT02,    m    un.    by     «6  App.  Dit.  473,  73  N.  Y.  Supp,  2S0;  Tooh  v.  Tooh.  8 

L.  im,  ch.  eat.  l.  ibis.  oh.  Sit.  l.  igso.  sh.  479.  •rithout    Miu.  145, 2s  s.  v.  supp.  ao2,  o^.,  si  Uun  410,  so  n.  y. 

ohuca  of  nt»IMU»:  isviwl  bv  h.  KU.  ob.  443  from  Supp.  1003:  lUrvgy  v.  MnDoDnall.  4S  Him  4(W,  1  N.  Y. 
Ibrnisr  f  £749,  w  un.  by  L.  1304.  eh.  73S|  ori^ully  n-  Supp.  83^  Mktler  of  Heroy,  67  Hun  13,  31  N.  V.  Bupp. 
TiBd  (rem  R.  B.,  pt.  2.  oh.  6,  tit.  4.  |  2,  nibd.  4,  ||  20,  09:  6S.^;  RiKhfl  v.  Cerken  (1021).  I9e  App.  Div.  3S3.  187 
L.  1837,  eh.  400,  H  40-42;  L  1 874,  oh.  287.  N   Y.  Supp.  722. 

"  '        ■     ' -  '         'fl  cnie  dv.         EipeDMi  of  admliilstrBlloa. — Mmttrrof  Liaoomb,  flO 

MiH.  S47,  113  N.  Y.  Supp.  941. 
:  now  con-  Funeral  eraemcs.— Futunon  v.  Buohuiui,  40  App. 
ic  ii  mmde  Div.  4S3.  t&  S.  Y.  Supp.  ITSi  Mmtter  of  Smith,  7S  App. 
Div.  339,  78  N,  Y.  aunp.  130;  Matmr  of  StrndtmuUer,  llO 
App.  Div.  78,  96  N.  Y.  Supp.  1101;  11Ml«r  of  Cowin,  10 
^^i^c,  196,  31  fj.  V.  Supp.  420:  Hiloy  v.  Waller.  22  MiH. 

Matter  o/  Reed,  214  KY.  383:  Matlor  of  Mkhonsy,  34      Miiit?r  of  Shipmui  82  ikun  lOB.  31  N.  Y.  ^upp.  571. 
Hun  501;  MatUs  of  Germu  Buili,  39  Hua  ISl;  Viw         ."sIp  orrealMtite.— achsisder  v,  MoFarlsad.  2  N.  Y. 
Vleck  V.  Edoi,  88  Hua  34S.  34  N.  Y.  Supp.  7S4.  JV>:  1>II1  v.  Wboer,  SSN.  Y.  1&3;  Piatt  v.  Plate  lOS  N.  Y. 


O'Brisn.  39  App.  Div.  1^^.  Siclnhacdt  v.  Cuiiiuii(h>Ri,  130  N.  Y.  293;  Ulypha 

iUi,  30  n.  I,  oupp-  H^;  smiui  v.  Blood.  100  App.  Div.  <.  I'hvfi',  48  App,  Div.  1,  02  N.  Y.  Supp,  BSS,  aDd.,  iDo 

317.  94  N.Y.  Supp.  667;  Matter  of  Coutant,  24  Min.asO,  .V.  V.  6:<0;  Matter  of  MoUee.  05  App.  Div.  460.  73  If.  Y, 

£3  N.  Y.  Supp.  713;  Rouieeau  v.    BIhu,  00  Hun   256,  Supp.  64;  Richmond  v.  FVeernau'i  Nat  Bank,  HO  App.  Div. 

14  N.  Y.  Supp.  712,  ISS,  S3  N.  Y.  Supp.  633;  Matter  of  Pfobl.  20  Miw.  824.  4e 

Cbarn  upon  rnltr-— Matta  ^  City  of  RoehHtar.  N.  V.  Supp.  1086;  Mattor  of  GoeUDiinn,  96  Miio,  377, 100 

110  N.  Y.  165;  Matter  of  Ganlert.  136  N.  Y,  106;  Mailer  N.  Y.  Supp,  503;  Tehan  ■-.  Tehsn.  83  Hun  368,  31  N.  Y, 

of  Wood,  70  App,  Div,  321,  76  N.  Y.  Supp.  272;  Turner  v.  Supp,  061, 
UMher,  60  App,  Div.  172,83  N.  Y.  Supp.  1013.  Admlnlatrator,  power  to  hU  or  toorlnce.— Still- 

L^Bdet.— Hallook  v.  Hillock,  70  App.  Div.  SOS.  SO  mil  v.  Sennhout.  Si  N.  Y.  109;  Cahill  v.  Itunell.  140 

N,  yTSnpp.  81.  N   Y.  402;  Duryea  v.  MecW,  151  N.  Y.  204;  Matt 


N   Y.  402;  Duryea  v.  Mecjiay.  151  N.  Y.  204;  Matter  of 
o ...  .__   ™..  -"1.  sS  N.  V.  S- —   '"' 

^  WUtSi,'74T5Sn'27it  aoSl!  Y?  aujf'iii.'' *"     Div'^"lSO  N''^Supp.'359,,revB,  IOb"!!!™.  5T4.''i79 


DacadsBt'i  debt*.— Lons  v.  Lops.  143  N.  Y.  US)     Sargant.  42  App.  Di 


MatMrofroley,39App.  Div.  Z48,S7N.Y.  131;CuBDina-        siatotc  orHinttBtlaiu.—Breniun  v,  Adler.  190  App. 

™  ,...  !  _.  JC ^  2g  ^  Y.  Bupp.  676.  Div.  5iW,  ISO  N.  Y.  Supp.  359,  revg,  109  Miiw.  =■ '    — " 

.    Murray,   133   N.   Y,    170:     N.  Y,  Supp,  556;  Mead  v,  Jenkina,  27  Hun  570, 


_       .,  Kanoauch,  138  N.  Y,  417:  Matter  of  Ridt-  N,  Y,  3_. 

mond,  lOS  N,  Y.  SM;  Matter  of  O'Brien,  39  App.  Div.  Ci»t«.~MitUr  of  Stowell.   15   Miso.  533,  37  N.   V. 

321.  5eN.Y,  8ui».926;LJtUeFa11iNat.Baiik  v.Kinc,S3  Supp.    1127. 
Ami.  Div.  641,  66  N.  Y.  Supp.  1010;  Matter  of  CampbeU, 

§  234.  For  what  purposes  real  proper^  is  subject  to  dispositioa. 
The  real  property  specified  in  the  preceding  .-rction  iiih_\-  he  morlnugod,  leased  or  sold 
for  any  or  all  of  the  following  purposes: 

1.  For  the  payment  of  the  debts  of  the  deeccleiit,  including  judgment  or  other  liens, 
excepting  mortgage  liens,  existing  thereon  at  the  time  of  his  death. 

2.  For  the  payment  of  his  funeral  expenses.  (Subd.  um.  by  I..  1921.  ch,  201;  L.  1922, 
ch.  139,  in  effect  Sept.  1,  1922.) 

3.  For  the  payment  of  the  reasonable  expenses  of  administration  as  allowed  by  ^e 
surrogate. 

4.  For  the  payment  of  any  transfer  tax  BsMes.«ed  upon  the  transfer  of  such  prop- 
erty. 

5.  For  the  payment  of  any  debt  or  legacy  cliarKed  thereupon. 

No  mortgt^e,  lease  or  sale  shall  be  ordered  for  the  purpose  of  any  of  the  foregoing 
payments,  if  there  be  personal  property  appli(-:il)Lp  to  the  full  payment  and  discharge 
thereof. 

Such  real  property  may  also  be  eold: 

6.  For  the  payment  and  distribution  of  their  respective  .'shares  to  the  parties  entitled 
thereto,  where  any  or  all  of  said  parties  are  infants,  proven  or  adjudged  incompetents, 
absentees,  or  persons  unknown,  whenever  in  his  discretion  the  surrogate  may  bo 
direct. 

INrinltMi. — Code  dv.  proe.,  J2703,  without  ohance;  makioi  the  »le,  and  he  ihould  have  his  eipeoges  of  pr»- 
acuiiiBl  derlvMion  H  '     "  .  ^  .•-.        -   . ,.-  -.;-■__  . 


lode  dv.  proe-,  12703,  withi 
t  Mune  aa  for  I  w8,  anpra. 
n  at  Ull.— dubd.  Ou  inaei 


ly  be  had  on  judicial  laUlement  for  diatributlon  and 


■0  prtvant  partition,  eiu'OMa  muit  be  paid, 

■&  lair,  fm  p»vid«  for  aale  to  pay  tiuufet  Ui  by         ■□  seneral. -.Matter  of  Engel,  IDO  Mih.  514, 179  N,  Y. 
mean*  irf  ttua  prooeaiUai.  _  ^"SBl  ^^' 


Supp,  550. 

Froceedl  US  under  fornKr  IITH. — ^Matter  of  Bulea, 

1S2  App.  Div.  299,  1B9  N,  V,  fi —    ■  — 
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Sale  flv  mnoM  of  paying  debte.— Matter  of  Doyle,  Sato  §ar  pAjment  oi  legacy.— Breniuui  t.  Adkr.  190 

180  App.  IHt.  m,  167  N.  Y.  Supp.  827.  App.  Div.  889,  180  N.  Y.  8app.  350;  Matter  of  Goeta- 

aato   §or   payment  of  ftUMral   eipenaes.— In   re  mann,  96  Misc.  377.  160  N.  Y.  Supp.  503;  Matter  of 

WaUams.  165  N.  Y.  Supp.  716.  Mould  (1021).  105  App.  Div.  822,  187  N.  Y.  Supp.  355. 

§  236.  Sale  to  be  refused  if  bond  be  given. 

An  order  empowering  an  executor  or  administrator  to  mortgage,  lease  or  sell  shall  not 
be  granted  if  any  of  the  persons  interested  in  the  estate  or  property  execute  and  61e 
in  the  surrogate's  office  a  bond  in  such  sum  and  with  such  sureties  as  the  surrogate 
directs  and  approves,  conditioned  to  pay  all  the  charges  against  the  same  proved  and 
allowed  so  far  as  the  goods,  chattels,  rights  and  credits  of  the  deceased  are  insufficient 
therefor,  within  such  time  as  the  surrogate  may  direct.  Except  that  in  a  proper  case 
the  real  estate  may  be  sold  for  the  purpose  of  distribution  of  the  proceeds  as  provided 
in  subdivision  six  of  the  preceding  section,  notwithstanding  the  giving  of  such  bond.  . 

Dctlvation.--Code  dr.  nroo.,  %  2704,  without  ohaxise;     by  L.  1885,  ch.  278:  U  1894,  oh.  785;  L.  1904,  oh  700;  eeo- 
aa  revised  by  L.  1914,  ch.  443  from  former  %  2765,  as  am.     tion  new  aa  originauy  inaerted  in  oode  oiv.  proo. 

§  236.  When  and  how  real  property  may  be  mortgaged,  leased  or  sold. 

At  any  time  after  his  appointment  and  qualification  an  executor  or  administrator  may 
apply  for  an  order  to  mortgage,  lease  or  sell  the  real  property  of  the  decedent  for  any 
of  the  purposes  specified  in  section  two  hundred  and  thirty-four  of  this  act  by  presenting 
a  verified  petition  setting  forth  facts  showing  that  the  personal  property  left  by  the 
deceased  is  insufficient  for  the  payment  of  the  just  demands  and  charges  against  the 
same,  which  petition  -shall  contain  a  schedule  of  the  funeral  expenses  and  claims  pre- 
sented to  and  allowed  by  him,  and  upon  presentation  thereof  a  citation  shall  issue  to, 
and  be  served  upon  all  persons  interested  in  the  real  estate  of  such  decedent,  or  in  any 
question  raised  with  reference  to  the  mortgage,  lease  or-  sale  thereof;  and  upon  a  judi- 
cial settlement  of  the  accounts  of  an  executor  or  administrator,  any  party  to  the  pro- 
ceeding may  allege  and  show  by  proof  such  facts  and  circumstances  as  are  required  to 
give  the  court  jurisdiction  to  order  the  mortgage,  lease  or  sale  of  the  real  property  left 
by  the  deceased  for  any  of  the  reasons  specified  in  section  two  hundred  and  thirty-four. 
The  petition  presented  by  the  executor  or  administrator  as  above  provided,  or  the  peti- 
tion and  account  filed  in  the  proceeding  for  judicial  settlement  shall  be  sufficient  proof 
of  the  facts  therein  stated  unless  an  issue  is  raised  as  to  any  of  such  statements.  If  any 
person  interested  in  such  real  estate,  or  in  any  question  raised  with  reference  to  the 
mortgage,  lease  or  sale  thereof,  is  not  a  party  to  such  judicial  settlement,  the  surrogate, 
before  proceeding  further  shall  cause  such  person  to  be  brought  in  by  supplemental  cita- 
tion. 

DcilTailon* — Code  civ.  proe.,  4  2705.  aa  added  by  All  of  the  queetions  ariiina  ean  then  be  determined  in  one 

L.  1014,  ch.  443,  and  am.  by  L.  1918,  ch.  317,  without  decree,  and  the  rights  and  interests  of  all  partiea,  both  in 

efaange.  the  personal  and  real  estate,  can  be  propetfy  protected, 

Note  of  revlacrs  of  ItU.— Instead  of  a  separate  pro-  Amendment  of  1918.~Matter  of  EngeC  109  Misc. 

seeding  with  its  attendant  delay  and  expense,  the  mort^  514,  179  N.  Y.  Supp.  556. 

gage,  lease  or  sale  is  made  a  part  of  the  judicial  settlement  When  pcnonalty  InsoHleient. — ^Matter  of  Steele,  08 

when  generally  all  interested  parties  are  before  the  court.  Misc.  180, 162  N.  Y.  Supp.  718. 

§  237.  Trial  and  determiaation  of  claims  and  expenses ;  statute  of  limitations. 

If  any  claim,  demand,  charge,  or  expense  set  forth  in  such  petition  presented  prior  to 
an  application  for  judicial  settlement,  or  set  forth  in  the  account  or  presented  on  the 
judicial  settlement  is  objected  to  by  any  party  to  the  proceeding  whose  interest  will  be 
affected  by  its  allowance  or  disallowance,  such  claim,  demand,  charge  or  expense  shall 
be  determined,  notwithstanding  its  admission  or  allowance  by  the  executor  or  adminis- 
trator. Where  a  defense  arises  under  the  statute  of  limitations  as  to  a  claim  so  admitted 
or  allowed  the  said  claim  shall  be  deemed  to  be  rejected  by  the  executor  or  administrator 
at  the  time  of  such  objection,  and  the  time  between  the  presentation  of  the  claim,  or 
the  commencement  of  an  action  where  the  claim  was  not  presented,  and  the  time  of  such 
objection  shall  not  be  a  part  of  the  time  limited  in  this  act  for  commencing  an  action 
thereon.    . 

A  judgment  recovered  against  the  executor  or  administrator  upon  a  claim  against 
decedent  shall  be  prima  facie  evidence  and  proof  of  the  claim  against  the  real  property 
of  decedent,  and  the  burden  of  disproving  such  judgment  or  of  proving  that  the  claim 
upon  which  it  was  rendered  is  invalid,  or  that  the  judgment  was  obtained  by  collusion, 
shall  be  upon  the  party  disputing  or  objecting  to  the  same. 


art.  13  DISPOSITION  OF  REAL  PROPERTY  §{  aaS^dtO 

Dfltivstton.— Code  oiv.    proc.,   1 2706,    m    am,    by  478,  f  8  N.  Y.  Supp.  632;  Riehmond  v.  Fnenmn^  Naft, 

L.  1018,  ch.  317,  without  change;  revised  by  L.  1014,  oh.  Bank,  88  App.  Div.  152,  83  N.  Y.  Bupp.  832;  MatMr  or 

443  from  Oast  sentence)  former  %  2766,  a«  am.  by  L.  1887,  O'Rburke,  12  Misc.  248,  34  N.  Y.  Stmp.  46;  MttMir  «l 

ch.  147;  L.  1803,  eh.  200:  L.  1804,  ch.  736;  L.  10O4,  oh.  760;  Knapp,  26  Miao.  188,  64  N.  Y.  Supp.  027. 

L.  1010,  ch.  681:  originally  revised  from  R.  8..  pt.  2,  oh.  6,  Sniota  of  lliiiltottoDS.— Matter  of  Barker,  48  Ate. 

tit.  4.  tS  8.  10,  L  1860.  oh.  82, 1 2.  Div.  443.  62  N.  Y.  Supp.  860;  Rayner  r.  Forden.  S3  Him 

In  fmcnl.— Matter  ol  Sullard,  114  Misc.  288,  186  264;  Butier  r.  Johnson.  41  Hun  206,  affd..  Ill  N.  Yw  904; 

N.  Y.  Supp.  261.  In  re  Baker.  62  N.  Y.  Supp.  860. 

Interrcntlon.— Matter  of  Campbell.  66  App.  Div. 

§  238.  Order  to  mortgage,  lease  or  seHL 

If  it  shall  appear  that  it  is  a  proper  case  for  the  disposition  of  the  decedents'  real 
estate,  as  provided  in  this  article,  on  account  of  deficiency  of  personal  estate,  the  surro- 
gate shall  make  an  order  reciting  the  determination  made,  the  amount  and  general 
nature  of  the  various  claims  and  demands  which  have  been  admitted  or  proved,  a  de- 
scription of  the  property  to  be  disposed  of,  and  directing  the  executor  or  administrator 
to  mortgage,  lease  or  sell  the  whole  or  such  part  of  the  real  property  or  interest  therein, 
as  the  surrogate  therein  directs. 

If  it  appears  that  one  or  more  distinct  parcels  of  which  the  decedent  died  seized  have 
been  devised  by  him  or  sold  by  his  heirs  the  decree  must  provide  that  the  several  distinct 
parcels  be  sold  in  the  following  order: 

1.  Property  which  descended  to  the  decedent's  heirs  and  which  has  not  been  sold  by 
them. 

2.  Property  so  descended  which  has  been  sold  by  them. 

3.  Property  which  has  been  devised  which  has  not  been  sold  by  the  devisee. 

4.  Property  so  devised  which  has  been  sold  by  the  devisee. 

Where  an  order  is  made  directing  the  sale  of  the  property,  or  interest,  for  distribution 
only,  the  order  shall  fix  and  determine  the  rights  and  interests  of  the  respective  parties 
therein,  and  if  a  person  entitled  to  an  estate  or  interest  in  the  property  sold  is  made  a 
party  as  a  person  unknown,  the  court  must  provide  for  the  protection  of  his  rights,  as 
far  as  may  be,  as  if  he  were  known  and  had  appeared. 

The  proceeds  of  the  sale  of  any  real  property  sold  by  judgment  of  another  court, 
which  directs  said  proceeds  to  be  paid  into  the  surrogate's  court  subject  to  its  order, 
may  be  directed  by  such  order  of  the  surrogate  to  be  paid  to  the  executor  or  adminis- 
trator to  be  brought  into  the  account  on  such  judicial  settlement  and  disposed  of  in 
accordance  with  the  decree  made  thereupon. 

After  making  the  order  for  mortgage,  lease  or  sale,  the  surrogate  shall  adjourn  the 
judicial  settlement  to  await  the  proceedings  taken  under  the  order. 

Dcrlfmtion. — Code  dv.  proe.,  1 2707,  without  change;  porpoeee  of  diatribution,  or  direct  payment  to  the  reiure- 
as  revised  by  L.  1014,  ch.  448  from  former  %  2767.  aa  am.  aentative,  of  any  prooeeda  abeady  held  by  the  court  sub- 
by  L.  10O4.  oh.  760;  L.  1011,  ch.  436.    Former  |t  2760-  ject  to  the  order  of  the  surrocate^s  court. 
2763  consolidated  by  amendment  of  1004;  originally  re-  Might  to  credit  porelUMOT  with  Yaloc  of  his  Inter- 
vised  from  R.  8.,  pt.  2,  ch.  6,  tit.  4.  U  16-20  est.— Matter  of  Facan,  86  Misc.  144, 140  N.  Y.  Supp.  217. 

Note  off  feflaers  of  1014. — The  order  may  do  any  one  Moneys  paid  Into  surrosate's  court  In  partition 

or  aU  of  three  thii«s:  direct  a  mortgace.  lease  or  siue  on  off  same  projperiy. — Matter  of  Murphy   (1021),    107 

acoount  of  deficiency  of  personal  estate,  direct  sale  for  the  App.  Div.  130,  188  N.  Y.  Supp.  1. 

§  239.  Duty  of  executor  or  administrator  to  execute  order  after  filing  bond. 

Before  proceeding  to  execute  the  order  directmg  that  property  be  mortgaged,  leased 
or  sold  the  executor  or  administrator  must  first  execute  and  file  with  the  surrogate  his 
bond,  with  two  or  more  sureties,  to  the  people  of  the  state  in  a  penalty  fixed  by  the 
surrogate,  conditioned  for  the  faithful  performance  of  the  duties  imposed  upon  the  prin- 
cipal by  the  order  and  for  the  accounting  by  the  principal  for  all  moneys  received  by 
him  whenever  he  is  required  so  to  do  by  a  court  of  competent  jurisdiction;  unless  the 
order  directs  that  the  proceeds  of  sale  or  mortgage  be  paid  by  the  purchaser  or  mortgagee 
to  a  bank  or  trust  company  to  the  credit  of  the  executor  or  achninistrator,  subject  to 
the  further  order  of  the  court. 

Derivation.— Code  dv.  proc.,  1 2708,  without  chance;  chanced  by  the  amendment  of  10O4;  formerly  contained 
as  revised  by  L.  1014,  ch.  448  from  former  i  2768,  as  am.    in  part,  in  ft  2765,  2766. 

by  L.  1804,  ch.  736;  L.  1004.  ch.  760;  orinnally  revised       Note  off  revisers  ^  ltl4. — Instead  of  havinc  the 
from  R.  S.,  pt.  2,  ch.  6,  tit.  4,  %  13.    All  of  this  section  was    money  paid  to  the  representative,  the  order  may  direct  its 

payment  directly  to  a  bank  or  trust  company. 

§  240.  Order  to  be  executed  and  report  made. 

The  executor  or  administrator  shall  thereupon  execute  the  order,  subject  to  the  ap* 
proval  of  the  court  and  make  a  report  of  his  proceedings  thereunder.  The  surrogate 
may  confirm  or  reject  the  mortgage,  lease  or  sale,  extend  the  order  to  other  parcels  or 


t: 


t.- 


^! 
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require  a  re-execution  of  the  order  upf^n  such  terms  and  on  such  conditions  as  he  may 
direct,  and  he  may  relieve  a  piu*chaser  from  his  purchase  in  a  case  where  he  might  be 
so  relieved  in  the  supreme  court,  on  such  terms  as  justice  shall  require. 

Dctlvatton,^Code  oiv.  proo.,  12709,  m  added  by  the  belief  that  the  sale  should  be  oonfiimed  and  this  sestion 
L.  1014,  eh.  443,  without  chance  provides  for  that.    It  brings  the  execution  of  the  order 

Note  of  rerlMn  of  1914. — Many  good  lawyers  hold     before  the  court  for  ratification. 

§  241.  Execution  of  order  not  affected  by  death. 

The  death,  removal,  or  disqualification,  before  the  complete  execution  of  the  order, 
of  all  the  executors  or  administrators  does  not  suspend  or  affect  the  execution  thereof;  but 
the  successor  of  the  person  who  has  died,  been  removed,  or  become  disqualified,  must 
proceed  to  complete  all  unfinished  matters,  as  his  predecessors  might  have  completed 
the  same;  and  he  must  give  such  security  for  the  due  performance  of  his  duties  as  the 
surrogate  prescribes. 

DeriTAtlon. — Code  dv.  proo.,  1 2710,  without  change;     1904  inserted  former  %  2770  for  this  section,  which  was 
as  revised  by  L.  1914,  ch.  443  from  former  %  2760,  as  am.     cmginally  revised  from  L.  1850,  ch.  162. 
by  L.  1885,  ch.  213;  L.  1904,  ch.  760;  the  amendment  of 

§  242.  Execution  of  the  order;  decree  of  judicial  settlement;  conveyance  to 
heirs. 

When  the  order  has  been  fully  executed,  the  executor  or  administrator  shall  file,  on 
or  before  the  adjourned  day  of  the  judicial  settlement,  a  supplemental  account  setting 
forth  his  proceedings  under  the  order,  the  amount  of  the  proceeds  of  the  sale,  and  his 
expenses  incurred  thereunder.  The  surrogate  shall  thereupon  continue  and  complete 
such  judicial  settlement  and  make  such  a  disposition  of  the  funds  in  the  hands  of  the 
executor  or  administrator  as  justice  shall  require;  except  that  no  decree  of  distribution 
or  disposition  of  the  proceeds  shall  be  made  in  a  proceeding  commenced  within  six 
months  from  the  grant  of  letters,  until  the  time  for  the  presentation  of  claims  as  fixed 
by  a  notice  duly  published  has  expired,  or  one  year  has  expired  since  letters  were  first 
issued,  and  until  all  known  creditors  and  persons  interested  who  are  not  parties  to  the 
proceedings  have  been  brought  in  or  have  appeared. 

Where  it  is  not  necessary  or  advantageous  to  mortgage,  lease  or  sell  the  real  property 
of  the  deceased  or  of  the  estate,  the  parties  interested  may  prove  upon  any  such  judicial 
settlement  who  are  the  real  and  true  owners  of  any  property  devised  by  said  will,  or 
who  are  the  only  heirs-at-law  of  said  deceased  and  entitled  to  succeed  to  his  real  estate, 
and  thereupon  such  decree  of  judicial  settlement  may  establish  the  rights  and  interests 
of  the  said  parties  and  direct  a  conveyance  to  them  by  such  executor  or  administrator 
according  to  their  respective  rights,  in  confirmation  of  their  title  thereto. 

Derl¥»tloii. — Code  civ.  proc.,  |2711.  as  added  by  ing  partition  in  many  cases,  and  making  a  record  title. 
L.  1914,  eh.  443,  and  am.  by  L.  1917,  en.  684,  without  The  beet  time  to  determine  who  are  the  heir»«t-law  is  on 
change.  judicial  settlement  when  all  the  parties  having  the  re- 
Note  of  revlacrs  of  1914. — ^The  last  part  of  the  section  quired  knowledge  are  before  the  court, 
will  accomplish  much  saving  to  interested  parties,  avoid- 

§  243.  Allowance  on  bid  to  creditor  purchasing. 

If,  upon  a  sale  for  any  purpose  other  than  the  distribution  of  the  proceeds  to  the 
parties  entitled  thereto,  a  creditor  of  the  decedent  becomes  the  purchaser  of  any  of  the 
decedent's  real  property,  the  surrogate  may,  upon  his  application,  direct  the  amount 
of  his  claim  to  be  allowed,  in  the  first  instance,  upon  the  purchase  price;  and  such  pur* 
chaser  shall  only  be  required  to  pay  the  balance  at  the  time  of  the  sale.  But,  in  case 
the  proceeds  of  the  decedent's  real  property  shall  be  insufficient  to  satisfy  the  cost  and 
expenses  of  administration  and  the  debts  and  funeral  expenses  of  the  decedent,  the  pur- 
chasing creditor  shall  be  allowed  and  credited,  upon  the  judicial  settlement  of  the  ac- 
counts of  the  executor  or  administrator,  only  the  amount  he  may  be  entitled  to  receive 
upon  his  claim  and  shall  then  pay  the  difference  between  the  amount  originally  allowed 
and  the  amount  he  is  entitled  to  receive.  In  case  any  purchaser  has  credit  on  his  bid, 
as  aforesaid,  no  deed  shall  be  delivered  to  him  until  the  judicial  settlement  of  the  accounts 
of  the  executor  or  administrator  nor  until  he  ^ahall  have  paid  the  entire  amount  required 
under  the  provisions  of  this  section. 

nvlnittoii. — Code  dv.  proc.,  J  2712,  without  change;  as  revised  by  L.  1014,)  ch.  443  from  former  t  2764,  as  added 
by  L.  1894,  ch.  786;  L.  1904,  eh.  760. 
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§  244.  Provision  for  payment  of  undetennined  claims  and  debts  not  yet  due. 

If  any  claim  remains  undetermined  at  the  making  of  the  decree,  or  any  debt  is  not 
yet  due  and  the  party  holding  the  same  does  not  consent  to  its  present  payment,  the 
decree  shall  direct  that  sufficient  funds  be  retained  by  the  executor  or  a(hninistrator 
to  meet  any  such  claim  or  demand  when  determined,  or  when  payable,  and  provide  for 
the  distribution  of  any  surplus  of  the  amount  so  retained. 

■ 

Dal¥»tlon.--Code  dv.  proa,  %  2713,  m  added  by  Note  of  revlacn  of  1014.— This  provides  for  a  oase 
L.  1914,  oh.  443,  without  chance.  mentioned  in  [former]  1 2751  whioh  wiU  be  repealed. 

§  246.  When  conveyance  not  to  affect  purchaser  or  mortgagee  from  heir. 

A  conveyance  of  real  property,  made  pursuant  to  this  article,  does  not  affect,  in  any 
way,  the  title  of  a  purchaser  or  mortgagee,  in  good  faith  and  for  value,  from  an  heir 
or  devisee  of  the  decedent,  unless  letters  testamentary  or  letters  of  administration  upon 
the  estate  of  the  decedent  were  granted,  by  a  surrogate's  court  having  jurisdiction  to 
grant  them,  upon  a  petition  therefor,  presented  within  two  years  after  his  death. 

I>0ri¥»tlon. — Code  dr,  proc..  1 2714,  without  chance;         Mortcues  ttom  hdr. — Matter  of  Anderson,  95  Misc. 
as  revised  bv  L.  1914,  ch.  443  iropi  former  %  2777;  orlgi-     79,  100  N.  x.  Supp.  600. 
nally  revised  from  L.  1869,  ch.  845, 1 1,  as  am.  by  L.  1873, 
oh«211. 

§  246.  Effect  of  conveyance  of  decedent's  interest  under  contract. 

A  conveyance  of  the  decedent's  interest  in  all  the  real  property,  held  by  him  under  m 
contract  for  the  purchase  thereof,  operates  as  an  assignment  of  the  contract  to  the  pur- 
chaser; and  vests  in  him,  his  heirs  and  assigns,  all  the  right,  title  and  interest  of  all  the 
persons  entitled,  at  the  time  of  the  sale,  in  and  to  the  decedent's  interest  in  the  real 
property. 

A  conveyance  of  the  decedent's  interest  in  a  part  only  of  the  real  property,  held  under 
such  a  contract,  transfers  to  the  purchaser  all  the  decedent's  right,  title  and  interest 
in  and  to  the  parts  so  sold;  and  all  rights,  which  would  be  acquired  thereto,  by  the  exec- 
utor or  administrator,  or  by  any  person  entitled,  at  the  time  of  the  sale,  to  the  interest 
of  the  decedent  therein,  by  perifecting  the  title  to  the  property  contracted  for,  pursuant 
to  the  contract.  Upon  fully  complying  with  the  contract,  the  purchaser  has  the  same 
right  to  enforce  performance  thereof,  with  respect  to  the  part  conveyed  to  him;  and  the 
executor  or  administrator,  or  his  assignee,  has  the  same  right  to  enforce  performance, 
with  respect  to  the  residue,  as  the  decedent  would  have  h^,  if  he  were  living.  Any 
.  title  acquired  by  the  executor  or  administrator,  or  his  assignee,  with  respect  to  the  part 
not  sold,  must  be  held  in  trust  for  the  use  of  the  persons  entitled  to  the  decedent's  interest; 
subject  to  the  dower  of  the  widow,  if  any. 

]lctl¥»tlon.~Code  civ.  proc.,  1 2715,  without  change;  §  69.  }  2783  oriffinaUy  revised  from  R.  S.,  pt.  2.  ch.  6, 
as  revised  by  L.  1914,  oh.  443  from  former  »  2782,  27S3.     tit.  4,  ft  74,  75. 

§  2782  orisinally  revised  from  R.  S.,  pt.  2,  ch.  «,  tit.  4,         Title  of  ad mlnUtnititl.— Matter  of  McMona«le,  139 

App.  Div.  398, 124  N.  Y.  Supp.  268. 

§  247.  Presumption  where  records  have  been  removed. 

Where  the  records  of  the  surrogate's  court  have  been  heretofore,  or  are  hereafter  re- 
moved from  one  place  to  another,  in  either  the  same  or  another  county  or  the  records 
of  such  proceeding  have  been  lost  or  destroyed  and  twenty-five  years  have  elapsed  after 
a  sale  or  other  disposition  of  real  property,  or  of  an  interest  in  real  property,  as  pre- 
scribed in  this  article,  the  due  appointment  of  a  guardian  for  each  infant  party  to  the 
special  proceeding  must  be  presumed,  and  can  be  disproved  only  by  affirmative  record 
evidence  to  the  contrary. 

Dal¥»tiOiu— Code  dv.  proc..  %  2716,  without  chance;  nally  revised  from  L.  1850,  oh.  82,  %%  1-3;  L.  1809,  ch.  260 ; 
as  revised  by  L.  1914,  ch.  443  from  former  %  2785,  ongi-     L.  1872.  ch.  92;  L.  1878.  oh.  129. 

§  248.  Right  of  life  tenant  to  be  considered  in  sale. 

Where  any  party  to  the  proceeding  has  an  existing  or  inchoate  right  of  dower,  or 
where  any  party  to  the  proceeding  has  a  tenancy  by  curtesy,  or  an  estate  for  life  or  for 
years  in  the  real  estate  directed  to  be  sold,  the  court  must  determine  whether  the  interests 
of  all  the  parties  will  be  better  protected,  or  a  more  advantageous  sale  can  be  made  of 
such  real  estate  by  including  the  sale  of  such  right  or  interest;  and  if  the  court  shall  so 
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determine  there  may  be  included  in  the  order  a  direction  that  such  right  or  interest  be 
sold;  and  the  purchaser,  his  heirs  and  assigns,  shall  hold  the  property  free  and  dis- 
charged from  any  claim  by  virtue  of  that  right.  The  regulations  and  provisions  of 
law  in  relation  to  the  right  of  dower,  curtesy  and  estates  for  life,  or  for  years  in  actions 
for  the  partition  of  real  estate,  so  far  as  the  same  may  be  applicable,  shall  govern  and 
control  the  disposition  of  moneys  realized  on  such  sale  which  shall  belong  to  the  owner 
of  said  right  of  dower,  or  tenant  for  life,  or  for  years. 

HcrtfSlloil.-- Code  dy.  proo.,  t  2717,  without  chance         Seetton  died.— Sperduto  v.  New  York  City  Int.  Ry. 
of  aubatanoe:  as  revised  by  L.  1914,  eh.  443  from  former     Co..  180  App.  Div.  145,  173  N.  T.  Supp.  834. 
18800,  as  added  by  L.  1905,  eh.  430. 

§  249.  Restitution  from  assets  subsequently  discovered. 

Where  a  decree  has  been  made  for  the  application  of  the  proceeds  of  real  property  as 
prescribed  in  this  article,  and  assets,  which  should  have  been  applied  thereto,  are  after- 
ward discovered;  or,  for  any  other  reason,  money  or  other  personal  property  of  the 
decedent,  which  should  have  been  applied  thereto,  afterward  comes  to  the  hands  of  the 
Jv  executor,  administrator,  legatee  or  next  of  kin,  the  heir,  devisee,  or  other  person  aggrieved 
may  maintain  an  action  to  procure  reimbursement  therefrom. 

DwlfBtioil.— Code  dv.  proo.,  %  2718,  without  ohanoe;     by  L.  1894,  ch.  785;  L.  1904,  oh.  750;  lection  new  as  origi- 
M  ravieed  by  L.  1914,  di.  443  from  former  %  2801,  aa  am.     nally  inserted  in  oode  oiv.  proou 

§  260.  Disposition  of  surplus  to  satisfy  mortgage  or  other  lien  accruing  dur- 
ing decedent's  lifetime. 

Where  real  property,  or  an  interest  in  real  property,  liable  to  be  disposed  of  as  pre- 
scribed in  this  act,  is  sold  in  an  action  or  special  proceeding,  or  otherwise,  to  satisfy  a 
mortgage  or  other  lien  thereupon,  which  accrued  during  the  decedent's  lifetime,  the 
surplus  money  must  be  paid  into  the  surrogate's  court  having  jurisdiction  to  issue  letters 
testamentary  or  of  administration  upon  the  estate  of  the  decedent,  in  the  following  cases: 
Jj  1.  Where  eighteen  months  have  not  elapsed  since  the  date  when  letters  testamentary 

or  of  administration  were  first  issued. 

2.  Where  a  proceeding  for  a  judicial  settlement  of  the  accounts  of  such  executor  or 
administrator  has  been  commenced  within  eighteen  months  from  the  date  of  the  issue 
of  such  letters  and  is  still  pending. 

3.  Where  no  such  letters  have  been  issued  and  two  years  have  not  elapsed  since  the 
death  of  the  decedent. 

Money  paid  into  the  surrogate's  court,  as  herein  provided,  may  be  paid  out  to  the 
r  executor  or  administrator  of  the  decedent,  as  directed  by  an  order  of  the  surrogate's 

court,  to  be  accounted  for  by  him  upon  the  judicial  settlement  of  his  accounts;  or,  in  a 
special  proceeding  brought  for  that  purpose  in  the  surrogate's  court,  an  order  may  be 
entered  directing  distribution  to  the  persons  entitled  thereto,  in  case  eighteen  months 
have  elapsed  since  letters  testamentary  or  of  administration  were  first  issued  upon  the 
estate  of  the  decedent,  or,  in  case  no  such  letters  have  been  issued,  and  two  years  have 
elapsed  since  the  death  of  the  decedent. 

Derimtioii. — Code  dv.    proo.,    1 1633,   aa    am.  by  EflfcrencM. — ^Refer«noe  to  f determine  diqxMition  of 

L.  1908,  eh.  294,  L.  1915^  oh.  043,  exoept  fint  three  sen*  surplus,  rules^f  dyil  praotiee,  262-266.    See  oases  under 

tenoee,  without  ohance;  onginally  revised  from  R.  S.,  pt.  3,  C.  P.  A.,  1 1088. 
eh.  1,  tit.  2.  U  159,  160. 
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ARTICLE  14 
Accounting;  judicial  settlement  and  decree 

Section  36 1.  Recording  inatniments  tettling  accounts  in  part  or  in  whole. 

252.  Judicial  settlemont  where  recorery  has  been  had  in  negti^noeacUon. 

253.  Filing  intermediate  account  Toluntarily  or  by  order. 

254.  ProoeecUngs  where  account  is  filed  pursuant  to  order. 

265.  Voluntary  intermediate  judidat  settlement  of  the  account  of  an  executor,  administrator,  guardian  or 
testamentazy  trustee. 

256.  Compulsoi^  intermediate  Judicial  settlement  of  the  account  of  a  guardian  or  testamentary  trustee. 

257.  Accounting  by  executor  of  deceased  executors. 

268.  When  surrogato's  court  may  require  judicial  settlement  of  account. 

259.  Compulsory  judicial  settlement;  who  may  petition. 

260.  Compulsory  judicial  settlement;  citation;  order  to  account  and  proceedings  thereon. 

261.  Voluntary  judicial  settlement. 

262.  Voluntary  judicial  settlement;  citation. 

263.  Proceedings  on  return  of  eitaUon. 

264.  AfiBdavit  to  account. 

265.  Accounting  for  profit  and  losB. 

266.  Property  of  an  estate  or  trust  to  be  delivered  upon  order  of  the  court. 

267.  Decree  for  payment  and  distribution. 

268.  When  speoifio  property  may  be  delivered. 
280.  When  money  or  property  may  be  retained. 

270.  Adjustment  of  advancements. 

271.  Payment  of  share  of  infant. 

272.  Legacy  to  unknown  penon  to  be  paid  into  state  treasury. 

273.  When  lemcy  to  be  paid  into  court. 

274.  Effect  of  judicial  settlement  of  account;  summary  statement. 

§  261.  Recording  instruments  settling  accounts  in  part  or  in  whole. 

There  may  be  recorded  in  the  surrogate's  office  any  mstrument  settling  an  account 
in  whole  or  in  part,  executed  by  one  or  more  executors,  administrators,  testamentary 
trustees,  or  guajdians,  and  one  or  more  legatees,  devisees,  distributees,  creditors  or 
wards  who  have  attained  full  age.  Every  such  instrument  to  be  recorded  shall  be  ac- 
knowledged, or  proved,  and  duly  certified;  and  the  record  thereof,  or  a  certified  copy 
of  such  record,  shall  be  presumptive  evidence  of  the  contents  of  such  instrument  and  its 
due  execution. 

DcrtfrnttOB.-- Code  «▼.  proc,  f  2719,  without  change;  as  rerised  by  L.  1014,  oh.  443  from  former  1 2902,  as  added 
by  L.  1006,  cb.  3M. 

§  262.  Judicial  settlement  where  recovery  has  been  had  in  negligence  action. 

Where  limited  letters  testamentary  or  of  administration  have  been  granted  for  the 
prosecution  of  a  cause  of  action,  and  a  judgment  or  compromise  thereof  has  been  ob- 
tained and  the  proceeds  are  ready  to  be  paid  over;  and  where  such  recovery  is  not  a 
part  of  the  estate  of  the  deceased  but  goes  by  special  provision  of  law  to  designated 
persons  or  classes  of  persons;  such  executor  or  administrator  may  at  any  time  file  a  peti- 
tion for  the  judicial  settlement  of  his  account  relating  to  such  fund,  and  upon  the  return 
of  a  citation  or  upon  the  waiver  of  all  the  parties  interested,  if  of  full  age  and  competent, 
the  surrogate  may  take  and  settle  such  account,  and  direct  payment  to  the  parties  en- 
titled according  to  their  respective  rights  and  interests;  and  upon  filing  receipts  for  such 
payments  the  pyarty  paying  the  money  and  such  executor  or  administrator  shall  be  dis- 
charged from  all  further  liability  as  to  such  cause  of  action  and  such  fund.  Where  such 
recovery  has  been  had  and  the  amount  thereof  paid  to  the  executor  or  administrator, 
he  may  in  like  manner  have  a  judicial  settlement  of  his  account  relating  to  such  fund, 
at  any  time,  and  a  decree  made  discharging  him  from  further  liability  concerning  the 
same. 

Dolvstlon.— Code  dv.  proc.,  §2720,  as  added  by  Application.— Matter  of  Meng.  188  App.   Div.  69* 

L  1014.  ch.  443,  without  change.  176  N.  Y.  Supp.  290. 

Note  off  rerlacrs  off  1914. — There  is  now  no  provision  Filing  petfaon  and  aceonnt.— Matter  of  Meng,  227 

for  an  immediate  judicial  settlement  in  such  cases,  but  N.  Y.  264. 
since  the  fund  forms  no  part  of  the  estate  it  is  the  general 
practice  to  allow  such  a  settlement  at  any  time. 

§  263.  Filing  intermediate  account  voluntarily  or  by  order. 

An  executor,  administrator,  guardian  or  testamentary  trustee  may  at  any  time  volun- 
tarily file  in  the  surrogate's  office  an  intermediate  account,  and  the  vouchers  in  support 
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of -the  same.  He  may  be  required  to  file  such  account  at  any  time,  in  the  dificretJon  of 
the  surrogate,  hy  ftn  order  made  upon  the  petition  of  any  person  interested,  or  by  direc- 
tion of  tlie  surrogite.  He  may  be  required  to  attend  and  he  examined  under  oath 
touching  liis  receipts  and  disbursements  or  touching  any  other  matter  relatii^  to  his 
administration  of  the  estate,  or  fund,  and  in  the  case  of  an  executor  or  administrator 
as  to  any  act  done  by  him  under  color  of  liis  letters,  or  after  decedent's  death  and 
before  letters  were  issued,  or  touching  any  personal  property  owned  or  held  by  dececent 
at  llie  lime  of  liis  death. 

Deriiallon.— Code  dv.  proe..  |Z72l,  wiOiDut  aliui(e:         JorUdletloa.— Matter  of  Sill,  «I  Hiao.  ZIO,  M  N.  Y. 
-l.  ch.MS  from  (mnwH  2726.  2739,     8upp.  213;  H«ijht  v  "--'---—''--  ™- "—  "-■' 


n 

if 


:802.    i2725,usm.byL.  lS93,sh.ese;L. 

k„. 1 1  „[  [SMMiuolitkled former,, . ,     .. , -.  . 

UDBUy  refimd  from  B.  S.,  pt.  2,  eh.  e.  tit.  11.     Hun  203.  28  N.  Y.  8ui 


ouUdat^  former  H  ^'22.  27231     61  Hu^m'lS  N.  Y,  8ui^229:'M>ttsr  of'Shn 


whioh  were  odgioBUy  refimd  from  B.  S.,  pt.  2,  eh.  e.  tit.  11.     Hun  203.  28  N.  Y.  Supp.  302. 

a  20.  52,     f  27^,  ns  Bin.  by  L.  13S3.  ofa.  688;  L.  1901,         Trattm  spwilnted  br  rapreDic  coort.— MatUr  of 
.   263;   the  Bineddinait  ol   1893  eonMlldated  farmsi     Runk.  2O0  ti.Y.  447,  463.  rev(.  1)8  App.  Dlr.  789.  123 


if  273-'}-273.'>,  2741.    12733,  new  m  oniiiuUy  innrted  in      N.  Y. 

eode  civ.  proc.  {  27S4,  ori^nalb'  reriiedlrom  R,  8,,  pt.  2,  When  Mcomitlnii  winiHlled.- 

oh.  a,  til.  3.  [1  M.  56.     |273B.  orinn^  nvM  (torn     HO  App.  EHt.  867,  97  N.  Y/Supp.  i9 

R.  8.._pt.  2.  ofi.  6,  tit.  ),  IM.    1 27Tl7OTyB»lIy  roriwui  1 36  App.  Div.  162.  118  N.  Y.  Sum.  833:  Matter  of  R 

boED  B.  8.,  pt.  2,  sh.  e,  fit.  3.  {66.    |_2SI2,  aa  am.  b;  oey,  138  App.  Div.  766.  123  N.  YTSupp.  512;  PumW  v. 

L.lSa5.Gh.  ilS;  originally  reviaed  from  II.  S,pt.  2,  cb.fl.  Furmta.  14S  App.  Div.  211,  133  N.  Y.  &un.  S3fi:  Matter 

tit.  3.  I  Se;  L.  1866.  ch.  115.  of  Kelly  v.  longevin.  163  App.  Div.  322,  1S7  N.  V.  £upp. 

Note  of  rmlHrs  of  l>U.— Givint  a  Keneral  powar  tc  1000;  Matter  of  Joiih.  30  Mim.  354,  e3  N.  Y.  8upp.  726, 

ordrr  an  ialamediati-  sicount  at  any  time  will  often  aerve  aSd„  51  A^.  Oiv.  430,  64  N.  Y.  Supp.  887;  MMlcr  of 

a  useful  purpoae  Rud  omittins  nferBueeg    to  gpeeial  in-  Macauley.  27  Hun  S77,  aSd..  M  N.  Y.  074;  Matter  of 

■tuiOBg  will  Bimplify  lh(  praeSoe.  Callatan.  66  H—  im   •"  w   v   o..-.  m.  ftr— 

Id  Bcnentl.— Mutter dI  Hood,  08  N.  Y  363;  Matter  of     >"-• '  " 

Hawley,  t04  N.  V,  :.'50.  Matter  t>t  Hale's  £aUt«.  6  App. ' 

DiT.  <11.39N.  Y.  MuppfiTT;  "- " '-'— '  '-- 

A  Tnwt  Co.,  70  Mis^.  1T8,  1« 
Cole.  85  Miao.  630.  1^8  N. 
Dwigbt,  0  N,  V,  riupp.  *27,  2 


etmore.  3 

,       _.2  N.  Y.  9upp.  637. 

.....  ....... er  of  Lone  laland  Loan         M^trtaet  for  ciamlnstloii  af  iDttrmedlata  j 

&  Tnwt  Co.,  70  MiB^.  1T8,  140  N.  Y.  Supp.  752;  Matter  of     eoont.— Matter  of  Appell  (1921),  197  App.  Div.  B 
Cole.  85  Miao,  630,   H8  N.  Y.  Bupp.  lOBB;  Matter  of     189  N.  Y.  Sgpp.  510, 
"    ■  ■      - —  2  CodntJy  180. 


§  264.  Proceedings  where  account  is  filed  pursuant  to  order. 

On  the  return  of  the  order,  where  one  is  made  as  prescribed  in  the  forgoing  section 
of  this  article,  if  the  respondent  fwls  either  to  file  his  account,  appear,  or  to  show  good 
cause  to  the  contrary,  or  to  present  in  a  proper  case,  a  petition  as  prescribed  in  section 
two  hundred  :>nd  sixty-one,  an  order  must  be  made,  directii^  him  to  account  within 
such  a  time,  luid  in  such  a  maimer  as  the  surrogate  prescribes,  and  to  attend,  from  time 
to  time,  before  tiie  surrogate,  for  that  purpose.  If  it  appears  that  the  account  can  be 
then  judicially  settled  a  supplemental  citation  may  be  issued  directed  to  the  persons 
who  must  be  cited  on  a  petition  for  a  judicial  settlement  of  his  account.  The  pendency 
of  a  procerdinjr  against  the  respondent  to  compe!  him  to  account  does  not  preclude  him 
from  present  iiij,'  a  petition  aa  prescribed  in  section  two  hundred  and  sisty-one.  If  such 
petition  is  presented  at  or  before  the  return  day  of  the  order,  the  citation  issued  thereon 
need  not  be  direci^  to  petitioner  in  the  special  proceeding  pending  against  him  and  the 
two  proceediiie.s  must  be  consolidated.  When  such  account  is  filed  in  connection  with 
a  proceeding  then  pending  any  party  may  contest  the  account  as  to  any  matter  affect- 
ing  bis  interor^t,  and  the  decree  or  other  determination  made  shall  go  to  the  extent  only 
of  detenniniriK  the  question  or  questions  necessary  to  be  decided  in  order  to  grant  or 
deny  the  relief  asked  for  in  the  special  proceeding  in  which  the  account  was  orderKl  to 
he  filed.  U'here  the  accounting  is  made  a  judicial  settlement  by  the  issuing  of  a  supple- 
menial  eitatinn  or  the  filing  of  a  petition  as  above  provided,  the  same  proceedings  nhall 
be  had  as  on  a  judicial  settlement. 


apply  where  the  aosouDt  ii  filed  voliiDtarUy  or  by  ra 
when  no  decree  ia  to  be  made;  also  when  1 — 

decide  a  quutio 


Derttallon.— (-ode  tiv.  proc..  {  2722,  without  chai 
aareviaedbv  L   1014,  ih.  443  from  lormer  1  2727.  a*. 
by  L.  1303,  ch  tffi:  L.  1901.  ch.  408;  L.  1011,  ch.  432;  lu, 
amendmrnt  uf  IF^'.t:!  rsuolidated  foniier  If  2726-2728. 

12726,  new,  as  iirliiiwlly  inserted  in  code  ci' 
12727.  2728  oriKiTiiillj  reviMd  from  R.  S.,  pt.  1 
tit,  3.  K  53,  W. 

§  266.  Voluntary  intermediate  judicial  settlement  of  the  account  of  an  execu- 
tor, administrator,  guardian  or  testamentary  trustee. 

.\n  executiir,  ailministrator,  guardian  or  testamentary  trustee  may,  at  any  time  after 
one  year  has  evjiired  since  letters  were  issued  to  him,  or  he  was  appointed  and  qualified, 
and  not  oflcner  than  annually  thereafter,  file  in  the  surrogate's  court  having  jurisdiction 
an  intennediate  iiccount  and  a  petition  for  its  judicial  settlement. 

If  the  surrogate  entertain  such  application,  a  citation  shall  issue  to  all  persons  who 
would  be  rc<iuire<i  to  be  cited  upon  a  voluntary  final  judicial  settlement  of  such  account, 


art.  14  JUDICIAL  SETTLEMENT  ;|  256,  257 

and  the  same  proceedings  shall  be  had  and  with  like  effect,  bo  far  as  tho  settkoient  of 
Buch  account  ia  concerned,  as  though  such  proceeding  were  a  final  judk'ial  settlement. 


^_-     -.  , ,  , . _ — ^,. ,  J .^  „_  _...  ^;I  orvdit  for 

1  L.  1014,  ob.  443  Iron  bnur  12802.  u  un.  dubunemanta  or  )u>vg  hii  MmmUoD  or  income  iiUaind. 

by  L.  1881,  oh.  GIS;  ori^uUy  nriHd  fnaD  K.  B.,  pt.  2,  Bse  new  f  2rS3. 

•L  e,  tit.  3, 1  Mi  L.  ISee.  ^Tlia.  in  ■«&«(•■.— HatMc  of  HcAmui,  IDS  MIk.  fiI2.  ITT 

NotoornrlMontUU.— IttuHb«nkcr«thuibkIp  N.  Y.  Bun).  OOG. 

thai  then  ma  ao  prorlaioo  fot  ui  intcniieiliite  juiUeial  CoauidHkHit  Mr  nMlrliqi  Mrpui  af  trust  fund.— 

Mttlemtnt.    The  cuwdiu  oucbt  not  to  be  oompelled  to  Hatter  of  UoDowell.  103  MJio.  tK.  les  N.  Y  Supp.  S53. 

§  266.  Compulsory  intermediate  judicial  settlement  of  the  account  of  a  guar- 
dian or  testamentary  trustee. 

The  surrogate  of  hie  own  motion,  or  upon  the  petition  of  any  person  im^rcsted  iii  the 
fund  held  by  a  guardian  or  testamentary  trustee,  may  by  order  direct  such  guardian  or 
testamentary  trustee  to  make  and  settle  an  intermediate  account  of  his  proceedings. 
The  proceethngs  upon  the  return  of  the  order  shall  be  the  same  as  though  the  respondent 
had  filed  his  petition  for  a  voluntary  intermediate  judicial  settlement  as  provided  in  the 
preceding  section  and  the  decree  entered  shall  have  the  same  force  and  effpct  as  if  made 
in  such  proceeding. 

■MffntfaiB — Code  elr.  [mo.,  f2T34,  M  added  by  HMt  Of  4Mth  aT  b«n«a«lair.— Dwring  v.  Pierce, 
L,  1S14.  oh.  413,  without  duDca.  140  App.  Div.  10,  133  N.  Y.  Bupp.  fi£2. 

\  267.  Accounting  by  executor  of  deceased  executors. 

Where  an  executor,  administrator,  guardian  or  testamentary  trustee  die.s,  ihr  surrognte's 
court  has  the  same  jurisdiction,  upon  the  petition  of  any  person  who  would  be  rc([uir<Mi 
to  be  cited  upon  a  voluntary  judicial  settlement  of  his  account  to  conijii  I  xW  I'xccutor 
or  administrator  of  the  decedent  to  account,  which  it  would  have  again^i  liu'  dccpdeiit 
if  his  letters  had  been  revoked,  or  he  had  been  removed,  by  a  surrogati  V  diMTfc.  An 
executor  or  administrator  of  a  deceased  executor,  administrator,  guardiau.  ui-  icstanien- 
tary  trustee  may  voluntarily  account  for  the  acts  and  doings  of  the  dcmliin,  and  for 
the  trust  property  which  bad  come  into  his  possession  or  into  the  posscs>U'ii  »{  the  de- 
cedent. On  the  death  of  any  executor,  administrator,  guardian  or  testamini^ry  trustee 
while  an  accounting  by  or  t^^nat  him,  as  such,  is  pending  before  a  ^unot-'^ite's  court, 
such  court  may  continue  said  proceeding  where  his  executor,  administrator  or  successor 
has  voluntarily  made  himself  a  party  thereto,  or  has  been  brought  in  hy  ji  citation  to 
show  cause  why  he  should  not  be  made  a  party,  and  proceed  with  such  ucrounting  and 
determine  all  questions  and  grant  any  relief  that  the  surrogate  would  \\&\v  power  to 
determine  or  grant  in  case  such  decedent  bad  not  died  or  in  a  case  where  the  executor 
or  administrator  of  said  last  mentioned  decedent  had  voluntarily  petitioned  for  an  ac- 
counting as  provided  for  in  this  section.  On  a  petition  filed  either  by  or  against  an 
executor  or  administrator  of  a  deceased  executor,  administrator,  guardian  or  tcstametitary 
trustee,  the  successor  of  such  decedent,  his  executor  or  administrator,  ^iml  :ill  jiersons 
who  would  be  necessary  parties  to  a  proceeding  commenced  by  such  liirt  dent  for  a 
judicial  settlement  of  his  accounts  shall  be  brought  in.  If  upon  suc}i  :l<  loiuitiiig.  the 
surrogate  finds  that  there  can  be  a  distribution,  in  whole  or  in  part,  to  the  ii^uiies  entitled 
thereto,  he  may  make  a  decree  accordingly,  and  he  may  also  therein  di>iii  ;i:iyiiK'nt 
and  delivery,  by  the  accounting  party,  upon  such  terms  and  security  st^  wv.w  Ijo  proper, 
of  the  balance,  if  any,  of  said  estate  or  fimd.  For  the  purpose  of  sui'li  |ia.\'ineiit  itnd 
distribution  the  accounting  party  shall  have  all  the  powers  and  dut  eb  te    -at^d 

representative,  trustee  or  guardian. 

DMlnttOB.— Code  dr.  pnxs.,  {ZT2S.  without  chance;  4C7   5  Dan   30fi   MattR  of  Butler  9  Vi    \      upp    Ml 

■a  reriaed  br  L.  1914,  eb.  443  from  fonDcr  |  3S0e,  ae  am.  1  Conno  y  £3. 

by  L.  1SS4,  ch.  399,  L.  ISfil,  rh.  176.  L.  ISe7.  ch.  24S,  iDtCdtlDIl  of  MCtton      Matte   o    1-   i     (M  Muie  43 

L.  1901.  th.  400,  L.  IBoa.  rh.  349;  wrtion  ntw  u  orig-  ITl  N    Y    Bupp  98« 

inally  inaertvd  in  tode  ay,  proc.  AppUcftttotI  — Lone      Long 

NaU  ofreviHn  of  Ith,— The   part*  omitted  have  D'Adamo  M  Muc      1ST  NY 


doei  not  arati  that  tbey  bdoDB  Id  Ihij  aecIioB.  642  iSt  S£Hua24S  7N  ^    Bupt 

Ifanewrepnaentatjvehaabeenanxintrd.  why  ahould  ITON  \    19G  Martin      Hann  S2A 

.„, .  .1  ,.,..„  ^(^j    TliiiBiaVea  a  double     = "-    •■-■--       "    '--    ■■   '- 

ie~deccaaed  repnaentati>« 

the  wriMnauutM  in  the  new  matter  IbesiiiBliic  "If  upon  LiaUHtr  for  lalamidBCt.— Mk 

•■i<-h>«<nuD(ini''l  that  theaurrofatebe  vven,  in*  r<Fr<~>-  "*"•   '  o  a    V  V    Amn  ini    M. 
tr  to  order  diitrlbulion  without  the  Inti 


Anwndment  of  18M,— Mattar  of  Fltbfari,  44  Bun 
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JuriBdletlOB  stitUtofT'— Matin  of  Coiur.  73  Ulw.  FaHt**.— MMt«r  of  WtHoii.  38  UiM.  723,  78  N.  Y. 

3S],  33U.  131  N.  y.  Supp.  1ST,  Supp.  290. 

Power    or    ■urronte    I"    eompal    Mvoiuitlng.—  8>>MI«>''HiBlMtloiu.— Mattvof  RiiC«n,  1S3N.  Y. 

MatteroTClaik.  IIQN.  y.  t27;  WallBoev.  Payne,  14An).  31S;  Matts  of  Inrlo.  68  An).  DiT.  ISS,  74  N.  Y.  Stibj. 

Div.  597,43  N.  Y.  Supp    1116:  Matlw  of  RJohiuand,  43  443;  Budie  r.  WrUdit,  113  App.  DIt.  330, 103  N.  Y.  Su^. 

App,  Div,  488,  7]  N.  Y.  Si«p.  7U£:  Matter  of  FuriuM,  SS  410  afld.,  198  N.  TTS:  Matter  of  Boylan,  36  Afiao.  381,  SA 

App.  Div.  <»,  S3  N.  Y.  Supp,  030;  Matter  of  Hull,  V7  App.  N.  Y.  Supp.  438;  Matter  of  Uwit,  3e^H.  741,  71  N.  Y. 

IHt,  Z&g.  seN.  y.  Supp.  930i  Matter  of  WaltiHi,  lit  App.  Snni.  469:  Bilatlsr  of  Tan  E>yks,  fi  Dun.  331. 

Div.  ITS,  98  N.  Y.  Supp.  4i;  Matter  of  CoUyv,  113  App.  CoiuoUilatlan  Of  praMedlnaB.— Matter  ol  ShipcDui, 

Div,  468,  90  M.  Y.  Supp.  2131  Poet  T.  Innaham.  123  App.  S3  Hun  108. 81  N.  Y.  dupp.  S7I. 

Div.  738, 107  If,  Y.  Supp,  r3T;  Matter  of  WaaiL34  Mbn.  Termination  at  pnMMdliMt— Wood  r.   (>aalu,  5 

90B,  09  N.  y.  Supp.  401;  Matter  of  LaU,  SSHun  618l  Redf.  381;  Peok  v.  Sherwood.  SRedf.  416. 

Mattsr  of  Ffthian,  44  Hun  U7;  Matter  of  WalKm,  84  Hun  AHalcnaeiit  and  reflnl.— Matter  of  Ai 

3ee,I9N.y.  Supp.  8871  Matts  of  Camp.  01  Hun  204,  36  App.  Div.  3S6,  78  N.  Y.  Supp.  37;  Matter  of  Trednl 

N.  Y.  &ipp.  11^;  Matter  of  Fithiaa.  IS  St.  Rq».  734;  Le  Add.  Dtv.  16fi,  79  N.  Y.  Supp.  83;  a.  a.,  8t  App.  Div. 


nf Ffth<an,44Hun'u7;Mattera[n^Bt«)ii,84Hun  AlialMBeiit  and  reflnl.— Matter  of  Armntrono,  7i 

..N.Y.  Supp.  887;  Matts  of  Camp.  01  Hun  204,  36  App.  Div.  3S6,  78  N.  Y.  Supp.  37;  Matts  of  TradnlLTT 

—  /.  Sum.  Iia;  Matter  of  Rthiaa.  16  St.  Rq».  734;  Le  App.  Dtv.  166,  79  N.  T  -           -            "           -■     - 

Count  V,  Le  Count,  1  Dem.  29;  Herbst  v.  Steveoaon,  3  S3  N.  Y.  Supp.  343. 

Dem.  236;  Spenoec  v.  Popbam.  6  Radf.  436.  SOROUto'a  de«i«e.— Potter  v.  Ofdan,  138  N.  Y.  384; 

*~-    -nar   petition    for    sceonntinc.— Matts    of  Matts  oTMaehriM.  IM  N.  Y.  423:  Dunne  v.  Amarioin 

~»~.».,  80  App.  I»v.  313.  61  N,  Y,  Supp.  803:  Matter  Surety  Co.,  43  App.  Div.  91,  M  N.  Y.  Supp.  430:  Matter 

of  Irvin,  68  App.  Div.  1S8,  74  N.  Y.  Supp.  443;  Matter  of  of  Seaman,  63  App,  Div.  49.  71  N.  Y.  Supp.  378;  Squinv. 

BovlaD,  26  Muc  2S1.  65  N,  Y.  Supp.  ^8;  Ward  v.  Ward.  BuibeeieS  App.  Div,  439.  71  N.  Y.  Supp.  1023:  Mount  v 

67Miio.428,lDeN  Y.  Bupp.ni.  affd,  130App.Div.  27.  Mount,  88  App.  Div.  144,74  N.  Y.  Supp.  148;  Potlar  v. 

114  N,  Y.  Supp.  336:  CraiHord  v.  Crawford.  SDtoD.  37.  Oodeo.  66  Hun  Z7,  19  N,  Y,  Supp.  604.  aftd.,  136  N.  V. 

* — nDtJu  bj  an  eiaeiitrti  ot  a  deeeaaed  eieentor.  3S4. 

irofDenham,  107Miic.  71, 175N.  Y,  Supp.  738.  Fundi  MeorWHl,— Buehe  v.  W™ht,  IIS  App.  Div. 

atatlon  to  penen  Intweatcd.— Matter  of  Jo£n,  74  330,  103  N.  Y.  Supp.  410.  alfd.,  196  nT Y,  3: 
Mlao.  832.  134  M.  Y.  Supp.  339. 


§  268.  When  surrogate's  court  may  require  judicial  settlemeat  of  account. 
In  either  of  the  follawing  casee,  the  surrogate's  court  may,  from  time  to  time,  compel 
a  judicial  settlement  of  the  account  of  an  executor,  administrator,  guardittD  or  trustee: 

1.  In  the  case  of  an  executor  or  administrator, 

a.  Where  fifteen  days  have  elapsed  after  the  time  in  which  to  present  claims  haa 
expired,  or  one  year  has  expired  since  letters  were  issued  to  him. 

b.  Where  letters  issued  to  him  have  been  revoked,  or,  for  any  other  reason,  his  powers 
have  ceased. 

c.  Where  the  administrator  ia  a  temporary  administrator, 

d.  Where  he  has  sold,  or  otherwise  disposed  of,  any  of  the  decedent's  real  prop^ly, 
or  the  rents,  profits  or  proceeds  thereof,  pursuant  to  a  power  contained  ia  the  decedent's 
will,  or  an  order  of  the  surrof^te's  court,  and  fifteen  days  have  elapsed  after  the  time 
in  which  to  present  claims  has  expired,  or  one  year  has  elapsed  since  letters  were  issued 
to  him. 

2.  In  the  case  of  a  guardian, 

a.  Where  the  ward  has  attained  the  age  of  twenty-one  years,  or  has  died. 

b.  Where  the  guardian  is  a  guardian  in  socage,  or  the  guardian  of  the  infant's  pers3n 
only. 

c.  Where  letters  issued  to  him  have  been  revoked,  or  his  powers  have  ceased. 

3.  In  the  case  of  a  trustee, 

a.  Where  the  trustee  has  been  removed,  or  for  any  other  reason  his  powers  have 
ceased. 

b.  Where  the  trusts,  or  one  or  more  distinct  and  separate  trusts,  created  by  the  terms 
of  Uie  will,  have  been  executed,  or  are  ready  to  be  executed;  so  that  the  persons  benefi- 
cially interested  are,  by  the  terms  of  the  will,  or  by  operation  of  law,  entitled  to  receive 
any  money  or  other  personal  property  from  the  trustee, 

DalTallon. — Code  dv.  proe.,  I  2736.  without  ehanoe;         Tlui  aeetion  now  inoludea  (uardiaiu  and  tnuteea  and 
ai  revined  by  L.  1014.  oh.  443  from  former  U  2606,  3736.      permlle  tlw  repeal  of  (formerlyj  if  2S47,  3448,  2807. 
2803,  2807,  2308.  2837,  2847,  2848,2856.    13606,  ori^-         Cuardiaa  ia  HMafe.  He  new  1 2G10.  mbd.  8. 


2,  ch.  6,  lit.  2,  140.  (4.  a.  til.  ..    _    __ _         .^..._.    __ 

3,  1 17;  L.  1S65,  cb.  733.  I  1.    1  2728.  a>  am.  by  L.  1SB3,  N.  Y.  28;  Baldwin  v.  Smith.  3  App.  Div.  350,  3»  N.  Y. 

ell.  688:    the   ameodment  of  1803   oouaotidated    forms  Supp.  200;  Matts  of  Blair.  49  App.  Div.  417.  63  N.  Y. 

82724,2725,     13724,  oriiiAally  reviwd  froinR.  S.,  pt.  2,  Supp.  B7B;  Mails  of  Eaaan,  89  App.  Div.  666,  83  N.  Y. 

.  6.  tit.  3.  US2.  68:  and  Cjt.  4.  H  36,  67;  L.  1^,  eh.  Suh>.  663;  Matts  of  Goata,  130  App.  Div.  10,  104  N.  Y. 

460,  I  36.  fint  cbuue.  L.  1886,  ch.  733,  f  1.  f  2726,  orJEi-  Supp.  832;  Matter  of  Kin>,  17  MiM.  491,  41  N.  Y.  Sitip. 

D^  reviKd  from  R.  8..  pt.  2.  oh.  6,  tit.  4.  |34,  laM  259.  a9d.,  6  App.  Div.  6^,39  N.Y.  Sivp.  1128;  Matts- ol 

olauvi.    ft  2S03,  2807,  2808.  acw  u  orisinally  inHrted  la  Btadky.  26  I>fl«a.  361,  64  N.  Y.  Supp.  Su,  aSd.,  43  App. 

oode  dv.  proe.,  but  aee  L.  1850.  oh.  372,  aa  am.  by  L.  Div.  301,  59  N.   Y,    Sum.  105;   Matts  of  Crowin,  33 

1808,  Ob.  115:  L.   1867,  eh   782.  u  am,   by  L.  1871.  ob.  Migo.  624,  68  N.  Y.  Simp.  039;  Matts  of  Minw.  88  Uu, 

482!  L.  1870,  oh.  369,  H  8,  4.    I  2837,  oricinally  rsvind  605, 80  N.  Y.  Supp.  643:  Matts  of  Stavenaon,  77  Hun  903, 

frun  L.  1837,  cb.  480,  )  56.    j  2847,  aa  am.  by  L,  1890,  2S  N.  Y.  Supp,  Hi;  Cuthbert  v.  Jaoobaon,  2  Dam.  134. 

eb.  S3;  (finally  Tavin<rfromR.S.,ptZ.  oh.  8.  tit.  3,111.  Wlw  Duv  ■PP^.—Uatls  of  EClUaB,  173  N.  Y.  647: 

1384S,aaam.byL.18SI.ob.  636:Hotioniwwa«(riEUiaIIy  Matta  oI  Irvin,  68  App.  Div.  108,  74  N.  Y.  Supp.  443: 

Innrted  in  sode   dv.  proe.  I  2Sfie,  aa  am.  by    L.  IS91.  Malts  of  Jons.  30  Muo.  364.  83  N.  Y.  Supp.  7%:  atd.. 

oh.  107:  seotiDo  new  aa  ori£nally  inisied  In  oode  dv,  61  App,  Dir.  420.  34  N.  Y,  Supp.  687;  Sohlecd  v.  WinakEl, 

proe  3  Dem.  332. 

Note  of  rarliai  of  UU.— Snbd.  3  ehmioated  and  betnten.— Matts  of  Moore,  89  Hieo.  636, 127  N.  Y. 

■<1rlB.i  rn  mrit^   rl ,    Conosniu  feoipoiary  adminiatrattv  Smra.  844. 

It  unMMo  ofmbd,  4itruek  out  u  sow  malanMnlary  lnutMa,—M  alter  of  Maiilo,  37  !£«. 

418,59N.Y.Supp.374;MattuofRocani.l8N.Y.aiVP. 

107,  2  Conooly  eW:  MMts  of  Wood,  6  DeoL  846. 


JUDICIAL  SETTLEMENT  if  250,  260 

Lank.  3  Dam.  GOS;  Matta  of  O'NaU 


rr  fiHHn  — Mrttw  of    Wbit&_69  Aw.  Dam.  4S1: 1 

_t  K;  v.  Supp.  ISfi;  Matts  of  Wrichi,  SO  I  Tusk,  M. 

,ji.Ba,aCoBD(ilylOg;tiUtieri>[Wataai>.TD«m.         StstatB ,_. 

M3;  EMM*  of  Voelpal.  S  Law  BuU.    79;    Skidmon  t.  Am.  EHt.  7T,  M  N.  Y.  Supp.  014;  Mattw  of  Baroanl, 

Da-fia.  tO  Paifa  31B.  App.  Dtr.  301.  SO  N.  Y.  Bupp.  IDl;  Matter  nf  Meyv, 

•■**-•*•-**—**■■  ^— J4--      »#_*. —    J    n — I —    ind  A —   T%/^  .T  iwi  vT  V  a — ^     ma.  ■'-"af  (ji  Kirkpatnc 

bt«  of  MQlCT, 


Min  S13.  H7  N.  Y.  Bupp.  AEO. 

§  269.  Compulsory  judicial  settlement;  who  may  petition. 
A  petition  prayiDg  for  the  judioial  settlemeat  of  the  accounts  of  a  person  described 
in  the  Uet  section,  and  that  such  person  may  be  cited  to  ehov  cause  why  he  should  not 
render  and  settle  such  account  may  be  presented  in  a  case  prescribed  in  the  last  section 
as  foUowe: 

1.  In  the  case  of  an  executor  or  administrator, 

a.  By  a  creditor  or  a  person  interest«d  in  the  estate  or  fund, 

b.  By  or  on  behalf  of  a  child  bom  after  the  mfk''^e  of  tbe  will,  when  interested  in  the 
estate. 

2.  In  tbe  case  of  a  guardian, 

a.  By  the  ward  after  he  has  become  twenty-one  years  of  age, 

b.  By  the  executor  or  adnunistrator  of  a  ward  who  has  died, 

c.  By  the  ward  or  a  duly  appointed  guardian  where  a  person  has  been  actii^  as  a 
guardian  in  socage. 

3.  Agfunst  a  testamentary  trustee,  . 

a.  By  any  person  beneficially  interested  in  the  execution  of  any  of  the  trusts,  or  by 
any  person  on  b^ialf  of  an  ii^aut  so  interested,  unless  his  account  has  been  judicially 
settled  within  one  year  preceding  the  application. 

In  any  case, 

a.  By  a  surety  on  the  official  bond  of  the  person  required  to  account,  or  the  legal 
representative  of  such  a  surety. 

b.  By  the  successor,  or  by  the  remaining  executor,  administrator,  guardian  or  trustee, 
where  a  representative,  guardian  or  testamentary  trustee  has  been  removed  or  his  letters 
revoked. 

c.  By  the  attorney-general  of  the  state  where  any  of  the  property  or  fund  may  belong 
to  the  state  of  New  Yorlt,  by  reason  of  the  deatli  of  any  testator,  intestate,  or  person 
interested  without  leaving  known  heirs-at-law  or  next  of  kin,  as  the  case  may  be,  or 
such  hmrs-at-law  or  next  of  kin  are  unknown. 

_.  _.5  W  Y  s-__. 

153  N  Y.  Ehipp.  fil4:  Matter  M  V 


Btton.— Code  oiv.  proe.,  |  2727.  without  ahance;      Mnurt  of  Mtya.  08  App.  DiT,  7,  90  N.  Y.  Hupp.  18S- 

>Jt«iijd^b»_J^181i,^ 4*3  from  fonn«_H27J7,Mra,     '"■|^''<',''';„S™^  1I1,A».  Div.  3AJ7_N.  V^  8jto-  Hljj 

.— , ir.'Sopp.  6 

3,  2tN.  y.Supp.  7l5:It 


3B47.  28H      I27Z7,  aa  uu.  by  L.  1803.  oh.  OSC;     ii).j-^l  dliuniaaKl,  IS8  ff  Y.  MI;  Maltei-  of  Bti 


.    f  2730,  Dtw  M  ari«i-  .<  Mmn  503,  24  N.  Y.Supp.  710;  MatUrorBsyu.  Id  M!hi. 

,.— .  i|27aT,  2728.  oridnJ&  Os,  31  N.  Y.  Bupp.  2*^  Matter  of  Von  DerUoth,  28 

m  It.  a.  pt.  2.  oh.  e,  Ut.  3.  II  03.  SO.    U2S03,  ^)lv  i:.^5.G5N.Y.Supp.4S»:Maht«afHiFker,34MiH. 

380S.  D«r  u  ori^oally  Ineertad  Id  eode  dv,  proo.,  but  aea  '<'i.  i;<>  N.  Y,  Supp.  Sli;  Matter  of  Pumer,  3i  Mi».  ISO, 

L.  18S0,  eh.  272,  ai  am.  br  L.  ISSO.  ah.  US;  L.  1807,  71   \    V.  Supp.  402;  Matter  of  SbaFar,  3S  Miae.  371,  71 

eh.  782,  M  am.  by  L,  1S71,  oh.  482;  L.  Ig70.  ob.  3W,  .    V    Supp.  1033;  Matter  of  lUiBforth,  37  Min.  BOO,  70 

H3.  4.     I2S47.  ai  am.  bT  L.   ISeO,  eh.  02;  oHtJaally  '.    \    Supp.  314;  MallM  otRainarb.  41  Miae.  78.  S3  K.  Y. 

rariaed  Irora  R.  B..  pt.  2,  ofa.  S,  tit.  3,  1 11,     |  28M.  ai  .~<,|  j>.  Uol;  Bnchu  t.  Rintoul,  10  Hun  183.  aSd.,  70  N.  Y. 

—  '^y  L.  ISei,  oh.  ieT;aeiitioa  new  a*  oHciDally  iiuerted  i     M  iiiir  <>(  Hmd,  41  Hun  aS;  Matter  of  Prout,  S3  Hud 

I- J.. .     .    I   V    V   Li,.^p   S41;  Matter  otCaUahan.  SO  Hon  lis, 

-  ii'i'   -^1:  MatteroritaPiarnii.7BHun27e.2e 


■a 

~       r  of  Rinacmta. — I 

of  Mmitl.  SSAdd ,  ,.  ... „„,  ,_, 

Sa  App.  Div.  261,  o5  N.  Y. 


..nr  ofRuncmta.-— Harrii  v.  Ely,  2E  N.  Y. 
Matter  of  MerHtt,  Sfi  App.  Div.  337,  04  N.  Y,  " 


Bupp.  1140;  Matter  of  Steveli»n.  77  Hus  203,  28  N 
SupTL   302. 

wfao  mar  wiilr.— Wood  v 

Barriaon  t.  ClaS.  07  N.  Y.  672 

Ml;  Matter  of  Wood,  lie  N,  Y.  SSI;  1 

172  N.  Y.  M7,  ravg.  00  App.  Div.  312,  72  N.  Y.  Bup 
Hattei  of  Clauaa.  10  App.  Div.  34,  44  X.  Y  Bupi 
Matter  of  Whitehead,  33  App.  Div.  319.  £0  N.  Y. 
«8»:  Matter  of  Watta,  OS  Apn.  Div,  307,  74  N.  Y. 
7B;MatterofBlum,S3Aim.Div.lBI,S2N  Y.  Bup 


I  Dein.  132;  i 


'.  141  > 


,  120  N.  Y.  Supp.  geS;  Matter  of  Wood,  170 
,  166  N.  Y.  Supp.  810;  Matter  of  Rubell,  178 
,  t02  N.  Y.  Bupp.  21S;  Matter  of  Flint.  10  1 
U.  y.  Supp,  18e;MBtlerof  Kipp,  17Miao.  49 
ipp.  2fiO,  affd.,  fi  App.  Div.  62b.  3S  N,  Y.  t 
liter  of  Meeban.  104  Miac  210,  171  N.  Y.  i 


§  260.  Compulsory  judicial  settlemeat;  citation;  order  to  account  and  pro- 
ceedings thereon. 

On  the  presentation  of  a  petition,  as  prescribed  in  the  last  section,  a  citation  must  be 
issued  accordingly,  and  on  the  return  of  the  citation  if  the  person  cited  fails  either  to 
appear,  or  to  file  his  account,  or  to  show  good  cause  to  the  contrary,  or  to  present  in  a 
proper  case,  a  petition  as  prescribed  in  the  next  section,  an  order  must  be  made,  directing 


V 


) 
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him  to  account  within  such  a  time,  and  in  such  a  manner  as  the  surrogate  prescribes, 
and  to  attend,  from  time  to  time,  before  the  surrogate,  for  that  purpose.  He  is  bound 
by  such  an  order,  without  service  thereof.  If  it  appears  that  there  is  a  surplus,  dis- 
tributable to  creditors  or  persons  interested,  the  surrogate  may,  at  any  time,  issue  a 
supplemental  citation,  directed  to  the  persons  who  must  be  cited,  on  the  petition  for  a 
judicial  settlement  of  his  account.  The  pendency  of  a  proceeding  against  an  executor, 
administrator,  guardian  or  trustee  to  compel  him  to  account  does  not  preclude  him  from 
presenting  a  petition  as  prescribed  in  the  next  section.  If  such  petition  be  presented  at 
or  before  the  return  of  a  citation  in  and  as  prescribed  in  either  of  the  foregoing  sections 
of  this  article,  the  citation  issued  thereon  need  not  be  directed  to  petitioner  in  the  special 
proceeding  pending,  and  the  two  proceedings  must  be  consolidated. 

Derivation.— Code  civ.  proo..  $  2728,  without  change;     ley,  17  App.  piv.  303,  45  N.  Y.  Supjp.  201,  affd..  161  N.  Y. 


tLB  revised  by  L.  1914.  ch.  443  from  former  \i  2727,  2728.  633;  Borrowe  v.  Corbin,  31  App.  Div.  172,  52  N.  Y.  Supp 

t2727.  a«  am.  by  L.  1893,  oh.  686;  L.  1901,  ch.  408:  741,affa..  165N.  Y.634:  Meeksv.  Meek8,a4Miae.465,69 

.  1911,  oh.  432;  the  amendment  of  1893  consoUdated  N.  Y.  Supp.  737;  Crouae  v.  Wilson.  73  Him  353,  28  N.  Y. 

former  ${  2726-2728.    %  2726,  new  as  originally  inserted  in  Supp.  923. 

code  dy.  proo.     H  2727,  2728.  originally  revised  from  Servlceof  order.— Matter  of  Callahan,  66  Hun  118,  20 

R.  a.  pt.  2,  oh.  6,  tit.  3,  §$  53,  60.     1 2728.  as  am.  by  N.  Y.  Supp.  824. 

L.  1893,  ch.  686;  L.  1894,  oh.  421;  L.  1895.  ch.  426;  L.  1911.  Abatement.— Boerum  v.  Betts.  1  Dem.  471. 

6tm.  339,  494:  L.  1 912,  eh.  230;  the  amendment  of  1893  Consolidation.— Matter  of  Mulry,  31  Misc.  78.  64 

consolidated  former  §f  2729-2732;  originally  revised  from  N.  Y.  Supp.  576;  Matter  of  Smith,  40  Mise.  331,  81  N.  Y 

R.  S..  pt  2,  eh.  6,  tit.  3,  U  60,  63,  69,  70;  L.  1867,  ch.  782,  Supp.  1035. 

1 14.  Settlement  out  of  eoort. — ^Matter  of  Pruyn,  76  Hun 

Note  of  rerisen  of  ltl4.— The  first  part  of  this  section  128.  27  N.  Y.  Supp.  572.  affd..  141  N.  Y.  544. 

[former  %  2727]  has  been  put  into  new  §  2727  and   the  Statute  of  limitations. — Matter  of  Hale,  6  App.  Div. 

remainder  changed  so  as  to  include  an  accounting  by  a  411,  39  N.  Y.  Supp.  577;  Matter  of  Taylor,  30  App.  Div. 

guardian  or  trustee.  213,  51  N.  Y.  Supp.  609;  Matter  of  Jordan,  50  App.  Div. 

Petition    to    compri    adminiitratrii    with    win  244,63N.  Y.  Supp.  911;  Matter  of  MiUer,  15  Misc.  556. 37 

anneied   to  aceouni  for  undlsckMed  and  undis-  N.  Y.  Supp.  1129;  Matter  of  Barnes.  25  Misc.  279,  55 

eovered  assets.— Matter  of  Ries,  187  App.  Div.  82,  175  N.  Y.  Supp.  430;  Matter  of  Crulkshank.  40  Misc.  325.  81 

N.  Y.  Supp.  58.  N.  Y.  Supp.  1029;  Matter  of  Hunham.  6  N.  Y.  Supp.  563. 1 

Citationorordertoshoweaa8e.—Matter  of  Watson,  Connoly  323;  Matter  of  Clayton.  5  N.  Y.  St4>p.  266.  1 

163  App.  Div.  41,  148  N.  Y.  Supp.  25.  Connoly  444;  Matter  of  Uncterhill,  9  N.  Y.  Supp.  455,  1 

Parties.- Hull  v.   Hull.  225  N.  Y.  342;   Matter  of  Connoly  541;  Matter  of  Perry.  15  N.  Y.  Supp.  535,  2 

Sogaard,  39  Misc.  519,  80  N.  Y.  Spp.    379;   Matter  of  Comu^  536. 

Gifligan,  3  N.  Y.  Supp.  17,  1  Connoly  137;  Matter  of  Soiettes  on  bond. — MoMahoa  v.  Smith,  24  App. 

Quinn,  5  N.  Y.  Supp.  261: 1  Connoly  381;  Welte  v.  Bosche,  Div.  25.  49  N.  Y.  SupjM  93;  Steinert  v.  Van  Aken,  165 

6  Dem.  364;  Duncan  v.  Gueet,  5  Redf.  440.  App.  Div.  206. 150  N.  Y.  Supp.  525;  Loop  v.  Northrup.  59 

Pendency  of  other  iwoeeedlngB. — Shorter  v.  Maokey,  mm  75,  13  N.  Y.  Supp.  144. 
18  App.  Div.  20,  43  N.  Y.  Supp.  112;  Matthews  v.  Stud- 

§  261.  Voluntary  judicial  settlement. 

In  either  of  the  following  cases  an  administrator,  executor,  guardian  or  testamentary 
trustee  may  present  to  the  surrogate's  court  his  account  and  a  petition  praying  that 
his  account  may  be  judicially  settled  and  that  all  necessary  and  proper  parties  may  be 
cited  to  show  cause  why  such  settlement  should  not  be  had: 

1.  By  an  executor  or  administrator, 

a.  Where  the  time  for  presentation  of  claims  as  fixed  by  a  notice  duly  published  has 
expired;  or  one  year  has  expired  since  letters  were  issued  to  him  or  his  predecessor  in 
office. 

b.  Where  letters  issued  to  the  petitioner  have  been  revoked. 

c.  The  surrogate  may,  in  his  discretion,  at  any  time  within  six  months  after  letters 
were  first  issued  upon  an  estate,  entertain  an  application  by  an  executor  or  administrator 
for  the  judicial  settlement  of  his  account,  where  it  appears  from  the  petition  or  account 
that  a  mortgage,  lease  or  sale  of  the  decedent's  real  property  will  be  necessary  for  any 
of  the  purposes  specified  in  section  two  hundred  and  thirty-four  of  this  act,  and  in  a 
proceeding  so  commenced  the  citation  must  be  directed  generally  to  all  unknown  creditors 
of  the  deceased  as  well  as  to  those  known. 

2.  By  a  guardian, 

a.  Where  a  petition  for  a  compulsory  judicial  settlement  of  his  accounts  may  be  pre- 
sented by  any  other  person. 

b.  Where  he  has  properly  used  and  expended  all  of  the  estate  of  the  infant,  and  the 
circumstances  are  such  that,  in  the  discretion  of  the  surrogate,  it  is  proper  that  such 
guardian  should  be  discharged. 

3.  By  a  testamentary  trustee. 

a.  Where  one  or  more  distinct  and  separate  trusts  created  by  the  will,  have  been,  or 
are  ready  to  be,  fully  executed. 

Derlfmtlon. — Coda  dv.    proo.,   %  2729,    as    am.    by  1893  consolidated  former  $t  2729-2732;  orisinally  revised 

L.  1917.  oh.  684,  without  ohiuoge;  as  revised  by  L.  1914.  from  R.  S..  pt.  2,  ch.  6,  tit.  3,  ti  60,  63,  69.  70;  L.  1867, 

oh.  443  from  former  §1  2728,  2810.  2849.    1 2728,  as  am.  ch.  782.  1 14.    1 2810,  new  as  onsinally  inserted  in  oode 

by  L.  1893,  oh.  686;  L.  1894,  ch.  421;  L.  1895.  ch.  426:  civ.  proc..  but  see  L.  1850,  oh.  272.  as  am.  by  L.  1866. 

L.  1911,  ohs.  329.  494;  L.  1912.  ch.  230;  the  amendment  of  ch.  115;  L.  1866,  oh.  782.  as  am.  by  L.  1871,  ch.  482- 
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L.  ISTO.  A.  BW.  11  3.  4.     I  2SW,  u  un.  bv  L.  1303.  mffd..  SS  App.  IKt.  3T8,  73  N.  Y.  Supp.  ST.  ■ffd..  171  N.  Y . 

«   3M;  origliuily  nviKd  from  R.  S.,  pt.  3.  oh   S,  tlC.  3,  OSS:  Mittiir  of  Fnnoh.  S2  Hun  SM,  S  N.  Y.  Supp.  249; 

1 13.  Mittar  of  PstUbi.  TO  HuD  1».  39  N.  Y.  Sopp.  SU.  mild.. 

In  leDeral.— Mftltsr  of  Orterboudl,  IG  MIh.  360,  3«  US  N.  Y.  tM;  DuBoid  t.  Brawn.  1  Dam.  317i  Mkttar  ot 

N.  Y.  Supc.  179;  Mattar  of  Bronna,  30  Miao.  31.  03  Starr.  2  Don.  lit:  Bd.  of  MiMiona  v.  SsoniU.  3  Dem.  510; 

N.  Y.  Supp.  1003;  Matlar  of  Ovwler,  33  Min.  OM,  SB  KalMy  v.  Van  Camp,  3  Dem.  S30;  Clark  t.  Butlsr.  4  D«m. 

N.  Y.  6mp.  039:  Matt«r  of  I^wrcn.  9$  Mln.  it,.  72  N.  Y.  378. 

Bupp.  MS;  Matter  of  Landnc,  37  HiM.  177.  H  N.  Y.  BaaMcOoni  upon  Hurofmtv.^-Sbtwsll  v.  CarcHmta, 

Supp.  MS;  Mattw  of  Rainf<vth,  37  Min.  SSO,  70  N.  Y.  B»  N.  Y.  414;  Bona  v.  Coopu,  73  N.  Y.  317:  Qladui  *. 


Bopp.  B73-,  B«Dliwton  v.  Walkar.  31  Hon  323.  Bun).  710:  Riduv^a  t.  Eoot.  IS  Hun  473:  Ivbitter  of 

Fmnr  orUDnvits.— Peak  *.  Sbttwood.  W  N.  Y.  Olfi;  LiTJunmia,  27  Hun  Kr7;  Woodruff  v.  Youna,  31  Hud  420; 

Hyland  v.  Baiter,  08  N.  Y.  610:  Matter  of  Nilen.  113  VonSmdano  t.  Lawnoca,  GO  Hud  272. 3  N.  Y.  Supp.  36: 

V.  r.  S47;  Msttv  of  UDdarhiU,  117  N.  Y.  471;  Gailoak  v.  Van  Valkai^iur^  v.  I^ahiir,  £3  Bun  GM.  B  N,  Y.  Sum. 

VaDdevnt.  128  N.  Y.  374;  Laoc  v.  Strincar.  144  N.  Y.  7SS:  Mittar  of  ^lUin,  IG  N.  Y.  Supp.  70S,  Z  Connoly  G44 : 

37S;  Mattar  of  Van  Olataaa,  63  App.  Dl*.  164,  65  N.  Y.  Tarry  v.  Balih  1  Dam.  4S2;  Petan  t,  CaiT.  2  Dam.  23; 

Supp.  SOS:  Mattar  of  Valantina.  t  MIn.  491,  23  N.  Y.  anitb  v.  BayUa,  4  Dam.  30:  Rudd  v.  Rudd.  4  Dem.  33G; 

Bupp.  286:  Mattar  of  Jono,  3  Miaa.  S80,  24  N.  Y.  Supp.  Kinti  v.  Friday,  4  Dem.  S40:  Decker  v.  Norton,  1  Radf. 

700;  Mattar  of  Cooper,  S  Miao.  fiOl.  27  N.  Y.  Supp.  42S:  477:  Larinea  t.  CMidtaar.  3  I)edf.4»l;  Bulkely  v.StaaU, 

Mattar  of  Metsalte,  B  Mian.  624.  Z7  N.  Y.  Supp.  S70:  4  Radf.  S34. 
Matlat  of  Sahaafer,  34  MIm.  31,  69  N.  Y.  Supp.  48S, 

§  262.  Voluntary  judicial  settlement;  citation. 

Upon  a  voluntary  judicial  settlement  of  the  account  of  an  executor,  administrator < 
guardian  or  testamentary  trustee  there  must  be  cited: 

1.  All  creditors  or  peraons  claiming  to  be  creditors  of  the  decedent,  except  such  as  by 
vouchers  filed  with  the  account  appear  to  have  been  paid. 

2.  The  sureties  on  his  official  bond,  if  any. 

3.  All  co-executora,  administrators,  guardians  or  trustees  who  do  not  join  in  the  peU- 
tion. 

4.  The  successor,  if  a  successor  has  been  appoint«d,  in  a  case  where  the  petitioner's 
letters  have  been  revoked,  or  he  has  been  removed,  and  if  no  successor  has  been  ap- 
pointed, all  the  persons  interested  who  are  required  to  be  cited  by  this  section. 

5.  The  attorney-general  in  all  cases  where  the  decedent,  ward  or  beneficiary  died  intes- 
tate as  to  any  part  of  the  estate  or  fund  leaving  no  known  heir-at-law  or  next  of  kin, 

6.  The  widow  or  husband,  if  any,  and  all  the  heiis-at-Iaw  where  the  decedent,  ward 
or  beneficiary  died  intestate  as  to  any  real  property,  and  all  his  next  of  kin  where  he 
died  intestate  as  to  any  personal  property. 

7.  All  devisees,  all  trustees  of  any  trust  created  by  the  will,  and  all  l^atees,  except 
such  as  by  voucher  and  release  acknowledged,  or  proved,  and  duly  certified  and  filed, 
appear  to  have  tieen  fully  paid. 

8.  In  the  case  of  a  guardian,  there  shall  also  be  cited  all  persons  who  mi^ht  have 
presented  a  petition  for  a  compulsory  settlement. 

9.  In  the  case  of  a  trustee  there  shall  also  be  cited  all  persons  who  are  entitled,  abso- 
lutely or  contingently,  by  the  terms  of  the  will  or  by  operation  of  law,  to  share  in  the 
fund,  or  in  the  proceeds  of  property  held  by  the  petitioner  as  a  part  of  bis  trust. 

Where  any  person  required  to  be  cited  has  died,  his  executor  or  administrator  shall  be 
cited,  and  if  no  legal  representative  has  been  appointed,  the  husband  or  widow  and  all 
the  heirs-at-law  or  next  of  kin,  or  both,  of  such  deceased  person,  who  are  interested. 

DcrinUon.— Coda  oiv.  proo..  I  2730,  without  ahance;  Cram.  39  N.  Y.  47 

M  reviaed  by  L.  1914,  oh.  443  from  former  i|  37Z8,  3743.  49 TT Y.  Supp  — 

2810,  3S11,  2849,  3SG0.    f  2728,  u  am.  by  L.  1893,  ct.  080;  —   -    - 
L.  1894.  eb.  421:  L.  ISBJ.  cb.  426:  L.  1911,  oha.  329,  494: 

L.  1913,  ah.  230.  the  ameDdmBut  ot  1883  conaolidatcd .    _.    ._„     _ _  . 

former  if  2729-2732;  oruinally  reviled  from  R.  S.,  pC  2.  App.  Dir.  403.  10£  K.  Y.  Supp.  101   Matter  al  Wood,  38 

ah.e.tit.  3, 1160,03,09,  70;  L.IS«T,ch.  782,(14.    12743.  Miio.  64,  76  N.  Y.  »;upii.  907:  Mattarof  Sill,  41  Mbo.aTO, 

aa  am.  by  L  18S6.  ob.  GBS;  L.  1S98.  oh.  G65:  L.  1906.  84  N.  V.  Supp.  31:1;  Sfattu  ot  KennyJI2  Miwt.  330,  ISO 

eh.  SIG;  oridnally  lavigrd  frnm  R.  S..  pt.  2.  ch.  6.  tit.  3.  N.  Y.  Supp.  827;  Matter  of  Bmitb.  OS  Bua  G30,  23  N.  Y. 

171.    U2S10,2Sll,Dewaiori(iDa]]yiDaertedmoodaaiv,  Supp.  S7;  Matter  ol  De  FoiHt.  80  Hud  300.  33  N.  Y. 

proo.,  but  aaa  L.  ISGO.  ch,  272.  aa  am.  by  L.  1800,  ch.  116;  Bupp.  216;  Qibbotu  v.  tlhepiird,  2  tHm.  247:  Mtad  V. 

L.  1BS7,  eh.  782,  aa  am.  by  L.  1871,  eh.  482:  1"  1870,  Wniouchby,  4  D«a..  304;  Dudisd  y.  Guest,  S  Eedl.  440. 
eh.  366.  H  3.  4.     1 2849.  ai  uu.  by  L.    1893,  eh.  304;         Intcrraitlon  of  partlet  Dot   died.— Mattar  of  St. 

orionally  reviaed  from  R,  S.,  pi.  2.  ob.  8,  tit.  3,  |  12.  Joho,  104  App.  Div  400.  93  M.  Y.  Supp.  S3fl;  MMt«  of 

f  ^wiiu  am.  by  L.  18B2,cb.4a);  L.  1837,  <di.  143;  ori«i-  Taylor.  31  Miao.  570,  65  N.  Y.  Supp.  S71:  Matter  of  MOas, 

ndy  revjaed  from  R.  B..  pt.  2.  oh.  8.  tit.  3,  t  22.  33Min.  147,  68  N   Y.Supp.  368,  revd.,  61  App.  Dlr.  563, 

IToto  Of  rcrlMTa  of  Al4.— Part  of  i  272S  rewntten.  71  N.  Y.  Supp.  71,  revd..  170  S.  V.  7G;  Matter  of  WajMn, 

Thii  leotion  haialwayi  been  obsoure  uid  illosicia,  and  the  38  Misc.  723,  78  N  V.  Supp.  206;  .VlitCer  ot  Tbompsm,  41 

ravlMtl  tblDk  they  have  made  it  pUiu  u  lo  the  diSerent  Misc.  223,  S3  N.  \.  Suup.  983,  sfld.,  87  App.  Div.  B09, 

pennni  to  be  eHad  In  (eataoy  and  IntestBcy.    3ubd,7puta  33  N,  V.  Supp.  1117;  Mattar  of  Fci^e,  00  Mng.  210,  1S3 

lanteaa  *ho  have  been  paid  in  the  same  cLaag  with  oredi-  N.  Y.  Supp.  728:  iJreeoe  v.  Dey,  1  Dem.  45:  Memtt  t. 

««■  who  have  bean  paid,  and  thereby  savea  muoheipaaae,  Jackaon,  3  Dam.  214;  Gibboiu  v.  Bbepard,  2  Dam.  217. 
a*  baretofore  Chay  bid  to  be  cited  unleaa  oaiverawere  filed.         Snretr  miutbi!  cited.— Blake  v,  NatioDal  Surety  Co., 

hrtlM.— FMa  v.  Banta,  66  N.  Y.    468;  fiina  t.  134  App.  Di*.  57. 

§  263.  Proceedings  oa  return  of  citation. 

On  the  return  of  a  citation,  issued  as  prescribed  in  the  last  section,  the  surrogate 
must  take  the  account,  and  hear  the  allegations  and  proofs  of  the  parties,  respecting 


m  former  112728,  3743.  49  NTV.  Bupp.  B3                                           r>.  Mv.  S52,  S2 

■     "    -893,011.086;  N.  Y.  Bupp.  731;  r  ..i......        -  ..|  I  m.1.  1:I2  App.  Dii-. 

._.  .ha,  329,494;  485,  110  W  Y.  8i,|,i,.  Mi,  .11.,.,-.,  ^t  lli*>«k,  13S  App. 

L.  1912,  ah.  230.  the  amandment  ot  1303  conaolidated  Div.  843,  120  N.  V.  Bupp.  Mti:  Matter  of  Meiou,  ifo 
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the  same  aud  make  such  order  or  decree  as  justice  requires.  The  executor,  adnunistrfttor, 
guardian  or  trastw  may  be  examined  under  oath  by  any  party  to  the  proceeding  as  to 
any  matter  relating  to  hia  administration  of  the  estate  or  fund.  If  any  party  interested 
shall  demani!  in  writing  that  a  voucher  be  produced  and  filed  for  any  payment  alleged 
by  the  account  to  have  been  made,  the  accounting  party  shall  produce  and  Qle  such 
voucher  or  make  satisfactory  proof  of  such  payment. 


by  L.  1S93,  ch.  em;  L.  ISH,  A.  421:  U  ISIU.  oh.  UO:  »  ij.  Y.  kipp.  IISl;  It^Mlar  ol  Hnuer.s/  Bun  363.  38 

L.  lail.olu.  3311,  404^  ]..  1913.  oh.  SSOitheamaadiDaiitaf  N  Y.  BupprsSli  Mattar  at  WilKuw.  3  N.  y.  Supp.  US,  1 

ISM  coniulidatnl  rormer  f|2Ta»-2T33;  ontdnidly  nvlied  Coiuio1)>  ^-,  MaUa  of  SMddauL  5  N.  Y.  Supp.  SSL  1 

&omR.S.,pt,3.ch.fl,tit.KHflO,63.flB.  T0iL.18a7.  oh.  .-  -^- .  ™^__ . .».    » 


782.  1  _  _. 

Nat«  of  reriwrs  or  l!)14.^  3728 _. 

j,_.^,                                .      ^  iMvioc  ooIf  prmeedioc  on  Pra««dilN.— Mktter  ol  Hart, 
1,  3m£.  Bupp.  I;Bu(ihuT.  BiDtai)l,70N. 


,  oh.     Cumoly  43iliU^ter  ot  QitmHI,  7  N.  Y.  Bam.  AH,  S 
Connob'  78;  lloaptoB  t.  Mott,  3  Dam.  IM:  Journall  t. 
mtCii     F«TU,2Deni.3a0jAiluuv.aUd(lsii,SD«iii.l97. 
c  oD        FroMdilN.— Mktter  ol  Hut,  flO  Boo.  SIS,  16  N.  Y. 


) 


tuFD  of  ciWtion     S..   r.F"  H  ^11.  31^-  Buiip.I:Bu(ihuT.BiDtai)l,70N.Y.auiip.339iMatlw<il 

Right  lo  cantFsi  uEniTied  u  bong  n  lishc  riuch  need  UnderhiU,  9  N.  Y.  Sunt,  US,  1  CooDotr  Ml;  DaSf  v. 

>tbe«}ntmmlk-T.ii'ni:..Tii4.   PeUtJon  at (w  iwooitioD  ol  Kelly.  1  Dam.  303;  TuSen  t.  Do<n>,  3  Dam.  488:  Hnbst 

Iters  provided  ^>^  i:i  ri..w  |  3739.  v,  Stsveana,  3  Dem.  336;  Hatter  ol  Wood,  S  Dmd.  34S: 

The  provision  in  (  '^T^f)  oa^oM  it  mandaCory  to  file  ■  Matttt  ol  Sbup,  S  Dam.  E16:  Quimiiic  t.  Tioutman,  B 

lucher  is  eUmiDsied,  as  under  Matter  of  Vhika,  74  App.  Sedf.  37S:  Hone  v.  Lodonan,  4  Redf.  SI. 
iv.  321. 1(  bubceD  hM  that  fiUuie  to  Gl«  a  nnuher  coca         UkBrinaHan  of  aieealor. — Matter  of  Brommar.  tOS 

<  thcjuriKliction  toiiuikeadearea.     By  f  3730  dtation  Wsc.  338. 

am  issue  tg  ail  crcdiinnfrom  oham  vouohera  an  not         StataW  oT  HmHallaBi Matter  ol  torth,  33  Miae 

cd.    The  vended  ai:eount  ou^t  to  be  luffidtDI  proof  of  608,  S7  N.  Y,  Bapp.  S79. 

.      _, ,.  ....  _  ; J.      . ..  J .  .1^.^ -Martin  t.  Gan,  9  N.  Y.  3B8:  Matter  of 

■- >t«  ol  Elaner,  5  N.  Y.  Supp.  30 


ul  tjlb  paid,  it  is  Dow  provided  in     FcMer.  93  N.  Y.  23»i  EaUte  ol 

-.„^tmr  im  nnt  flkvl    il  m.tM  K.  pro-       1  Conno'      "'"     " '  "'- 

rould     WUte.S 

Undwhiil  ^TNewburgwTRedf.'iBOrCamU  T.'Hu^aCi 
"adf.  337. 
Burden  or  p*aar.— Mattet  of  Watson.  S8  Mlso.  SS8> 


ObjMtlon.— P-i-k  V   Sherwood.  S9  N.  Y.  SIB;  Mattel 
ot  WntoQ,  Bl  .\.  \    ■Ji.';  Matter  of  Kendriok.  107  N  Y. 


nnoly  3iB;  Matter  ol  Palmer.  3  Dem.  139:  Matter  ot 
TProofmHle.    It  would     WUte,  S  Dem.  370:  Mattel  ol  Pi^ook,  3  Bedl.  lOD;  Mattw 

bo  be  neoaaary.  of  Ricb.  3  Redf.  177;  Valentine  t.  Valentine,  4  Redf.  383: 


_  .  .-vised  by  L 
13739    ■ 


104;  Matter  o(  Spr«Ki.'  tO  Aop.  Div.  615.  57  N.  Y.  Supi 
1128.  aSd.,  162  N.  V  <  '1;  Vlatter  ol  Baker,  43  App.  1^1 
370.  59  \.  Y.  Supi.  ; .  ■ ,  Vfulter  of  De  Vany,  14?  App. 
Div.  494,  132  N.  V  -  .;  >  i83:  Matter  of  Bratt.  10  NCeo' 
491,  32  N.  Y.  I:^ij[>p    |i"S,  Bainbridin  t.  MoCollouah.  1 

§  264.  Affidavit  to  account. 

To  each  account  liled  in  the  surrogate's  court,  as  prescribed  in  this  article,  must  be 
appended  the  afhda\it  of  the  accounting  party,  to  the  effect  that  the  account  contains, 
according  to  tJie  lieat  of  his  knowledge  and  belief,  a  full  and  true  statement  of  all  his 
receipts  and  dislnirsements  on  account  of  the  estate  or  fund,  and  of  all  money  and  other 
property-  belonpiuj!  to  the  estate  or  fund,  which  have  come  to  his  hands,  or  been  received 
by  any  other  person,  by  his  order  or  authority,  for  his  use,  and  that  he  does  not  know  of 
any  error  or  OMiission  in  the  account,  to  the  prejudice  of  any  creditor  of,  or  person 
interested  in.  the  estate  or  fund. 

CIV.  proc..  i  2732,  without  ohanfe;  ch.  S,  tit.  3,  |  34.     I  3741,  nriciaaUy  revised  Irom  R.  8,. 

'  1.  143  from  former  tf  2729.  2811.  pt.  3.  oh.  a.  tit.  3.  |  M.    I  2811.  new  aa  oridnally  inaarted 

.,  .......  .,  ,.    l->:i,  oh.  OSS;  L.  1901,  oh.  393;  the  m  eode  dv.  proo.;  but  see  L.  1S50,  oh.  373  (aa  am.  by 

idmont  of  ]^■'l    -  :i.<«lidated   former   {]  2733-3733,  L.  1868.  eh.  115),  L.  1867.  oh.  783  (aa  am.  by  I^  1871.  oh. 

2741.    i^73.i.  ne»,  i- ..-i^LnOly  insBrtai  in  codedv.  proo.  483),  L.  1870,  oh.  350,  |1  3,  4. 

I  2734.  originidly  r.". :~.  .1  from  R.  S.,  pt.  2.  ch.  6.  Ut.  3,  SceUou  cited.— Matter  ol  Fullam,  111  Miss.  514, 181 

it  54.  i."i.     i-JTir<.  ii.i;:inally  revised  from  R.  8.,  pt.  3,  N.  Y.  Supp,  977. 

§  266.  Accounting  for  profit  and  loss. 

No  pri.ifit  sh^dl  i«  made  by  an  executor,  administrator,  guardian  or  testamentary 
trustee  by  thr  iinTcase,  nor  shall  he  sustain  any  loss  by  the  decrease  or  loss,  without 
his  fault,  of  a.ny  juirt  of  the  estate  or  fund;  but  he  shall  atcount  for  such  increase,  and 
be  allowed  for  mhIi  decrease  or  loss  on  the  settlement  of  his  accounts. 

DerinUon .—('<>■  I'  ■  iv.  proc..  (  3733,  wiihoui  dumge;  "Wllliont  hIa  bali."— Matter  of  Jaivis,  110  Mise.  5, 
aa  revised  by  L.  lyi  k  .  h.  443  (r —  ' "  ■"'■■  '*'■"       ■"   '"■  '■■'  "   °- —   "" 

|3717,asain.by  1.  l-!,cl..6S( 


§  266.  Property  of  an  estate  or  trust  to  be  delivered  upon  order  of  the  court. 

The  sunnjiiitc',-  court  has  jurisdiction  to  compel  the  executor,  administrator,  guardian 
or  trustee,  or  ^n-  '■cs.sor  of  any  deceased  executor,  administrator,  trustee  or  guardian  at 
any  time  to  diln  ■  r  over  any  properly  of  the  estate  or  trust  which  has  come  to  his  pos- 
Bcsuoii  or  is  uiiiii  I  his  control,  and  if  the  same  is  delivered  over  after  a  decree,  the  court 
must  allow  sucIj  credit  upon  the  decree  as  justice  requires. 

The  stud  court  has  also  jurisdiction  when  an  executor,  administrator,  trustee  or  guardian 
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has  died,  absconded,  been  removed,  or  become  insane  to  direct  the  person  so  removed, 
or  any  person  or  corporation  having  possession  or  control  of  any  property  belonging 
to  such  estate  or  fund,  to  deliver  the  same  to  the  court  or  to  a  auccessor  duly  appointed; 
or  ae  directed  by  a  decree  made  pursuant  to  section  two  hundred  and  fifty-seven  of  this 
act. 

DwinllBii.-Co()a  lit.  proc.,  1  >TS«,  wlUiODt  chtam:  Coiwtnutlim.— Mattn  of  Hftydan,  204  N.  Y.  330,  3«). 
iHd  by  L.  1S14.  ah.  443  Irom  fanwr  H  SeOS,  2eQe.  AD^eatlOD.—Matter  of  Bdius,  224  N.  Y.  1  -  ^'— ~ 

I,  oriauuJl;  i«viMd  from  R.  B.,  pt.  2,  cb.  6,  til.  2,  o/  TrAdwno,  94  Mim.  1,  1B7  N.  T.  Supp.  374. 
it,  8,  iI7;  L.  1866,  eb.  738,  1 1.    |2«0e.uun.by         ' ' 

II,  ck  624,  ■BctloD  osw  u  ori(iDaUy   iiiHrtcd  la 
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g  267.  Decree  for  payment  and  distribution. 

Where  an  account  ia  judicially  settled,  as  prescribed  in  this  article,  and  any  part  of  the 
estate  or  fund  remains  and  is  ready  to  be  distributed,  the  decree  must  direct  the  pay- 
ment and  distribution  thereof  to  the  persona  so  entitled,  according  to  their  respective 
rights.  It  may  also  award  to  a  surviving  husbajid,  wife,  or  ctiild,  the  same  relict  as  to 
set  off  of  exempt  property  which  may  be  awarded  in  his  or  her  favor,  on  a  petition  pre- 
sented as  prescribed  in  section  two  hundred  and  one  of  this  act. 

DolntlMk.— Code  dv.  proe..  1  a73S,  witbmit  ehaote:  v.  Cope,  144  N.  V  387;  Cslli>hiin'>  1<^i>r«iF.  i.i?>.'  V.  :i?n! 

M  nviudby  L.  lS14,di.4&(romformBrH2724.2T43.  Mattar  of  lUnUll,  1IU  N. 

f  2724,  u  un.  by  L.  liws.  tb.  689:  the  uoand^uDt  of  I8B3  22  App.  DIt.  21o,  IS  N.  Y.  a.^^ 

<»9Ki3dU«d  fontisr  H3720,  2721.  u  un.  by  L,   ISSl.  MktUir  of  Edn'jnds.  47  App.  Div.  229.  62  >     . .  __,,. 

di.  6S6:  Kstiani  nav  u  orisiiu>lly  invrttd  in  oode  eiv.  eS2:  Mattar  of  ClBrk  v.  ByUnd.  88  App.  Div,  392,  34 

DTOC.    f  2743.  M  am  by  L,  IsgeTsE.  666:  L,  189S,  sh.  666;  N.  Y.  Supp.  tKi;   Matwr  o<  I{avr!4u,  S  Mim.  574,  39 

L.  leoe.  cb.  616;  orifiually  nviMd  from  R.  S.,  pt.  2.  ofa.  S.  N.  Y.  Supp.  ll.S.5;  .Macinr  of  Browne.  35  .Muc.  3«Q,  71 

tit  3,  171.  N.  Y.  Bupp.  HOT;  Maltci  of  Klrby,  36  Misc.  31i  73 

8eoHaiida»llat]on.~Bou^toDT.  Flial,  74N.  Y,  N.  Y.  Bupp,  SOk;  .Matter  of  Lottan,  42  Mko.  4^7,  S7  N.  Y. 

*7fl:M«tt«rof  Bnrn.  7App.  DivTie,  3BN,  Y.  Supp.  B64:  Supp,  240;  Maiit.  of  Vandevort,  82  Huo  612,  17  N.  Y. 

HoUahoD  V.  fimith,  24  App.  Dir.  3S,  49  N.  Y.  Bum.  93;  Supp,  316;  MUi--<  <if  Rodfidd,  71  Hun  344,  2h  N.  V.  Supp. 

Mattel  ol  Riohniond,  63  App.  Div,  488,  71  N.  Y.^upp.  3;  Matter  of  Q„ri(c,  3  N.  Y.  Supp.  426,  1  Coonoly  241; 

796;  Mattai  of  tl.  sTTniit  Co..  80  App.  DIt.  77.  30  N.  Y,  Matter  of  Strickland,  S  N.  Y,  SuPP   SSI,  1  Connolf  436; 

fluMj.  470,  affd.,  176  N.  Y.  304;  Husbai  v.  ainulenbur«h,  Gilea  v.  Ta]ley:ir„i.  I  Dam.  97;  Fraeniwiolt  v.  Millar,  1 

tW  App,  Div.  612.  164  N.  Y.  Bupp.  S6:  Matter  of  Valen-  Dem.  136;  Tani^'i,  v.  M.  E.  Chunh,  3  Dam.  137;  Adams 

Una.  I  Hin  4B1,  23  N.  Y.  Suin.  239;  Matter  of  Ta  *.  Gliddan.  6  £>,  ni    1<»7;  Dunoao  v.  Guot,  5  Redf.  440. 
Culver,  22  Miac.  217,  40  N.  Y.  Bupp.  S20;  Matter  of  KSCct    of   ivrm    at   diitrlbutlon.— Towiuend    v. 

VoBDerlietli,  26Min.Se6,6tN,  VTSmm.  428:  MatUr  Wbitoey.  76  N.  Y   426;  Matter  of  0(01,  43  App.  Dlr.  266, 

of  Philip,  29  Miaa.  2«3,  61  N.  Y,  Supp.  241;  Matter  of  69  N.  Y.  3upp.:J.>4,  fiB«er  v.  Briumeiaan.47  App.  Div.«3, 

Broniwc,  30  Mlact  3I,*e3  N,  Y.  Supp.  1003;  Matter  of  e2'N.  Y.  Bupp.  :t3g;  Biowb  r.  Wfaeeler,  63  App.  [Hv.  6, 

Elchman,  33  Miaa  322.  68  N.  Y.  Supp.  636;  Mattar  of  66  N.  Y.  Supp.  -i'M;  Matter  oIBackatl.SS  Miao.  463,77 

finmw,  36  Miw.  302,  71  N.  Y.  Supp.  1034;  Matter  of  N.  Y.  Supp.  mO;  Matter  of  Tfaompvia,  41  Mlic.  223,  S3 

lAnoo,  36  Mlaa.  M,  71  N.  Y.  Supp.  646;  Matter  of  N,  Y.  Supp.  ee:<.  add.,  37  App.  Div.  609,  83  N.  Y.  Supp. 

TborauoD,  41  M^  430,84  N,  Y,  Supp,  1111,  aftd.,  87  1117;  Mattar  oT  Halrted,  41  MIk.ODQ.  3614.  Y.  Supp.  301; 

Aw.  Div.  (KM,  S3  N.  Y.  Buk>.  1117;  Mattar  of  Lane,  Arnmroiw  v.  Sioiic,  64  kiao.  504,  118  N.  Y.  Supp.  998. 


J.  78,  2  Conooly  286:  Matter  of  Spuulding,  __ 

I12MIBD.  3177183  N.Y.  Supp.  144,  of  Draper,  100  Miw.  404,  179  N.  Y.  3upi 

BMate    -ttaij    to    U    Ogtrtbutoi."— Mattar    of  OmpayiiMnt.- Adair  v.   Brimmer, 

""■'■■     "•  •■■      —   - -.4  N.  Y.  Biuip.  330,  Matter  of  Undprljill,  117  N.  V,  471:  Mali 


AMinBient    or  dltMbntlve    AM«a.— Matter    of      140  N.  Y.  421 

RuulaDri62  N.  Y.  SOS;  Matter  of  Arkeaburfb,  13  Mi  ~  ' 

741,8''N." —    '"       ■    ' ■ 

M  N.  Y.  Si 


26T;  Mall«  ofMmnt,  ^JWlit  413^     Kent.  173  Agp-  DItTmS.  ^ » l*-,^-  S^I^^ 
KY.  Supp 


Jf.etmp.iTOlFeyierv.  Wendt,2Dem.221;T1ldea         Secret  aapnlatlDna   pMi 

r.  Dcm^  S  Dm».  480.  proved.— Maitw  of  AckTer  <1921|, 


DcMnafBMIm  of  Motntrd  eUlm  to  diitilbntlve 
■hue.— UattCT  of  Vtrplanck,  91  N.  Y.  460;  Waabbrai 

§  268.  Wben  specific  property  may  be  delivered. 

In  either  of  the  following  cases,  the  decree  may  direct  the  delivery  of  an  unsold  chattel, 
or  the  assignment  of  an  uncollected  demand,  or  any  other  personal  property,  to  a  party 
or  parties  entitled  to  payment  or  distribution,  m  lieu  of  the  money  value  of  the  property: 

1.  Where  all  the  parties  interested  manifest  their  consent  thereto  by  a  writing  filed 
in  the  surrogate's  office. 

2.  Where  any  legatee  or  distributee  files  a  consent  to  accept  aa  payment  in  whole  or 
in  part  any  specified  personal  property  at  a  value  to  be  ascertained  by  appraisement. 

3.  Where  it  appears  that  a  sale  thereof,  for  the  purpose  of  payment  or  distribution, 
vould  cause  a  loss  to  any  infant  or  incompetent  legatee  or  distributee,  and  the  value 
thereof  has  been  fixed  by  appraisement. 

The  value  must  be  ascertained,  if  the  consent  does  not  fix  it,  by  an  appraisement  under 
oath,  made  by  one  or  more  persons  appointed  by  the  surrogate  for  the  purpose, 

BwlmtlMI. — Coda  dv.  pros,,  1 2730,  withoat  obance:  By  f  3763  eommliaiani  are  alloired  oo  lucfa  property. 

M  reviMd  by  L.  1914,  efa.  &3  fram  formv  1 2744;  orisi-  IMIratr  of  biut  mud.— Matter  of  Holiworth,  166 

«'  nnind  tiam  R.  B.,  pt.  2,  oh.  0,  tit,  3. 1 72,  u  am,  by  App.  Div.  160,^  161  N.  Y  Supp,  1072. 

378,  di.  30.  TfcyiuMt  at  froataei  wfU  whom  latoMt  plwjiU. 

Rato  OfNTlMn  Ot  UU.— Thla  aeMiaD  DOir  •pabiei  a  —Matter  of  Tttua,  170  App.  Div.  704,  ISO  N.  Y.  Supp. 

le^tae  oc  dialributee  to  aaeipt  nod  aocnrltiea  in  olua  of  600. 
OM^  aod  thus  eavM  many  cood  invca 
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§f  269-272  SURROGATE'S  CX)URT  ACT  art.  14 

§  269.  When  money  or  property  may  be  retained. 

Where  an  admitted  debt  of  the  decedent  is  not  yet  due,  and  the  creditor  will  not 
accept  present  payment,  with  a  rebate  of  interest;  or  when  a  debt  not  yet  due  has  been 
disputed  or  rejected;  or  where  an  action  is  pending  between  the  executor  or  administrator, 
and  a  person  claiming  to  be  a  creditor  of  the  decedent;  or  where  on  the  judicial  settle- 
ment of  the  account  of  a  testamentary  trustee  a  controversy  respecting  the  right  of  a 
party  to  share  in  the  fund,  or  other  personal  property  held  by  the  trustee,  has  not  been 
determined;  the  decree  must  direct  that  a  sum  sufficient  to  satisfy  the  claim,  or  the  pro- 
portion to  which  it  is  entitled,  together  with  the  probable  amount  of  the  interest  and 
costs,  or  that  any  personal  property  the  right  to  which  is  in  controversy,  be  retained  in 
the  hands  of  the  accounting  party;  or  be  deposited  in  a  safe  bank,  or  trust  company, 
subject  to  the  order  of  the  surrogate's  court;  or  be  paid  into  the  surrogate's  court,  for 
the  purpose  of  being  applied  to  the  payment  of  the  claim,  or  to  the  satisfaction  of  any 
judgment  when  it  is  due,  recovered,  or  settled;  and  that  so  much  thereof,  as  is  not  needed 
for  that  purpose,  be  afterwards  distributed  according  to  law. 

Dvlffttloii.— Code  dv.  proc.,  1 2737,  without  ohsnge;  Bankers'  Surety  Co.  v.  Meyer,  205  N.  T.  219,  affc.  149 

aa  revised  by  L.  1914,  ch.  443  from  former  H  2745,  2812.  App.  Div.  867.  131  N.  Y.  Supp.  857. 

§  2745,  originally  revised  from  R.  &.,  pt.  2,  oh.  6,  tit.  3,  Appttestfon  mnd  effeet.— Hoyt  v.  Bonhett,  50  N.  Y. 

1 74.    i  2812.  new  as  oricinally  inserted  in  oode  eiv.  proo.,  538;  Matter  of  Rasch,  28  Miso.  459,  55  N.  Y.  Supp.  434; 

but  see  L.  1850.  eh.  272  (as  am.  by  L.  1866,  oh.  115),  Matter  of  Truslow.  37  Miso.  189,  74  N.  Y.  Supp.  944; 

L.  1867,  ch.  782  (as  am.  by  L   1871.  oh.  482;,  L.  1870,  Matter  of  Henshaw.  37  Miso.  536,  75  N.  Y.  Supp.  1047; 

ch.  350,  II 3,  4.  Duncan  v.  Guest,  5  Redf.  440. 

Note  or  revlscn  of  1914. — New  matter  inserted  to  Testementary  tnutoea,  detarmliifttton  of  eontfo- 

oover  case  in  205  N.  Y.  219.  Teny.— Matter  of  U.  S.  Trust  Co.,  175  N.  Y.  304;  Matter 

Inadeaiuicy  of  proYlstoiis  of  ronner  seetfoiu.—  of  Horn.  7  App.  Div.  89,  39  N.  Y.  Supp.  954;  In  re  Roger's 

EsUte.  16  N.  Y.  Supp.  197;  Young  v.  Purdy.  4  Dem.  455. 

§  270.  Adjustment  of  advancements. 

Where  there  is  a  surplus  of  personal  property  to  be  distributed,  and  the  advancement 
as  provided  in  section  ninety-nine  of  the  decedent  estate  law,  consisted  of  personal 
property,  or  where  a  deficiency  in  the  adjustment  of  an  advancement  of  real  property 
is  chargeable  on  personal  property,  the  decree  for  distribution,  in  the  surrogate's  court, 
must  adjust  all  the  advancements  which  have  not  been  previously  adjusted  by  the 
judgment  of  a  court  of  competent  jurisdiction.  For  that  purpose,  if  any  person  to  be 
affected  by  the  decree,  is  not  a  party  to  the  proceeding,  the  surrogate  must  cause  him 
to  be  brought  in  by  a  supplemental  citation. 

Dvlfatloii.— Code  eiv.  proo.,  i  2738,  without  change;  added  by  L.  1893,  ch.  686,  as  am.  by  L.  1900,  oh.  65:  origi- 
as  revised  by  L.  1914,  eh.  443  from  former  1 2733.  as     nally  revised  from  R.  8.,  pt.  2.  oh.  6.  tit.  8.  ft  76-78. 

§  271.  Pa3rment  of  share  of  infant. 

When  a  legacy  or  distributive  share  or  the  proceeds  of  any  action  brought  as  prescribed 
in  section  one  hundred  and  thirty  of  the  decedent  estate  law  or  the  proceeds  of  a  settlement 
of  a  cause  of  action  brought  in  behalf  of  an  infant  for  personal  injuries  is  payable  to  an  infant, 
the  decree  or  order  shall  direct  that  it  be  paid  to  his  guardian  upon  his  filing  sufficient  secu- 
rity, unless  the  sum  payable  to  the  infant  does  not  exceed  one  hundred  and  fifty  dollars,  in 
which  case  the  decree  or  order  may  order  it  to  be  paid  to  his  father,  or  to  his  mother,  or  to 
some  competent  person  with  whom  the  infant  resides,  or  who  has  some  interest  in  his  welfare, 
for  the  use  and  benefit  of  such  infant.  If  there  be  no  guardian,  the  decree  or  order  shall  provide 
that  the  sum  payable  to  the  infant  not  disposed  of  in  the  manner  aforesaid,  shall  be  paid  into 
or  deposited  with  the  surrogate's  court.    (Am.  by  L.  1922,  ch.  151,  in  effect  Sept.  1, 1922.) 

DorlfaUon.— Code  civ.  proc.,  (  2739,  without  change;     Hun  188,  32  N.  Y.  Supp.  579,  affd..  154  N.  Y.  765;  Idatter 
as  revised  by  L.  1914,  ch.  443  from  former  (  2746,  as  am.     of  Recke,  112  Misc.  673,  184  N.  Y.  Supp.  278. 
by  L.  1886.  ch.  358;  L.  1900.  oh.  554;  L.  1909.  ch.  65;        Letters   of  |gn««ltmmihlp   off    liifiMit.>-Mattsr   of 


L.  1911,  ch.  328;  L.  1913.  ch.  10;  originally  revised  from     Hirshfeld,  88  Misc.  399,  151  N.  Y.  Supp.  846. 


and  distributive  share  is  made  because  a  legacy  is  a  gift  &usc.  272,  61  N.  Y.  Supp.  248;  Wright  v.  Harden,  81 

which  the  donor,  no  doubt,  wants  the  infant,  and  not  the  Misc.  116,  63  N.  Y.  Supp.  796:  Matter  of  Williams,  66 

parents,  to  have.  Misc.  417, 123  N.  Y.  Supp.  383;  Matter  of  Klein,  96  Misc. 

In  the  second  line  "guardian  "  now  applies  to  all  guard-  118,  160  N.  Y.  Supp.  212;  Matter  of  Brown,  72  Hun  160, 

ians.    It  has  been  held  that  this  section  has  not  included  25  N.  Y.  Supp.  694;  Matter  of  Lichtenstadter,  5  Dem.  214; 

testamentary  guardians.     Matter  of  Klingenstine,    156  Flagg  v.  Hsxbeok,  6  Dem.  280. 

App.  Div.  749.  Action  by  guutllaii.— Van  Zandt  v.  Grant,  175  N.  Y. 

deope  mnd  mppllcatf on.— Matter  of  Klingenstine,  156  150;  Prentiss  v.  Weatherly.  68  Hun  114,  23  N.  Y.  Supp. 

App.  Div.  749. 141  N.  Y.  Supp.  742;  Matter  of  Tucker.  28  680,  affd.,  144  N.  Y.  707. 

>Ii«o.  695. 50  N.  Y.  Supp.  1022:  Wall  v.  Bulger.  46  Hun  346.  Testamentary    tnuteei.— Matter    of   Soherrer,    24 

Payment  to  Boardlan.— Matter  of  Paton.  7  Misc.  377.  Misc.  351.  53  N.  Y.  Sum).  714;  Matter  of  Tuoker,  28 

28  N.  Y.  Supp.  160;  Lowmen  v.  Ehnira,  C.  &  N.  R.  Co.,  85  Misc.  595,  59  N.  Y.  Supp.  1022. 

§  272.  Legacy  to  unknown  person  to  be  paid  into  state  treasuiy. 

Where  the  person  entitled  to  a  legacy  or  distributive  share  is  unknown,  the  decree 
must  direct  the  executor,  administrator,  guardian  or  testamentary  trustee  to  pay  the 
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art.  14  JUDICIAL  SETTLEMENT  §S  273, 274 

amount  thereof  into  the  treasury  of  the  state,  for  the  benefit  of  the  person  or  persons 
who  may  thereafter  appear  to  be  entitled  thereto.  The  surrogate's  court,  or  the  supreme 
court,  upon  the  petition  of  a  person  claiming  to  be  so  entitled,  and  upon  at  least  fourteen 
days'  notice  to  the  attorney-general,  accompanied  with  a  copy  of  the  petition,  may  by 
a  reference,  or  by  directing  the  trial  of  an  issue  by  a  jury,  or  otherwise,  ascertain  the 
rights  of  the  person  interested,  and  grant  an  order  directing  the  payment  of  any  money, 
which  appears  to  be  due  to  the  claimant,  but  without  interest,  and  deducting  all  expenses 
incurred  by  the  state  with  respect  thereto.  The  comptroller,  upon  the  production  of  a 
certified  copy  of  the  order,  must  draw  his  warrant  upon  the  treasury,  for  the  amount 
therein  directed  to  be  paid;  which  must  be  paid  by  the  state  treasurer,  to  the  person 
entitled  thereto. 

Hcflvmtfon. — Code  ctv.  proc.,  (  2740.  without  ohanse;  Notice  !•  mttomey-ceiMffal.— Matter  of  Davenport, 

as  revised  by  L.  1914,  ch.  443  from  former  (  2747;  ongi-  142  App.  Div.  41, 126  N.  Y.  Supp.  993. 

nally  revised  from  R.  S.,  pt.  2,  ch.  6,  tit.  3,  {  81,  in  part,  as  Mmnammiu  to  compel  chamlxrlaan  of  city  of  New  York 

am.  by  L.  1877.  ch.  456.  to  pay  deposits  to  state  treasurer. — Matter    of  People 

AppNefttlon.— Matter  of  Reformed  Episcopal  Church,  v.  Maitbie,  102  Miso.  676,  169  N.  Y.  Supp.  339, 170  N.  Y. 

98  Mum.  145.  163  N.  Y.  Supp.  1042.  Supp.  106. 

Kieeftrive   Allowmnces    to    clalnuuits. — Matter    of 
Malone.  160  App.  Div.  31.  134  N.  Y.  Supp.  496. 

§  273.  When  legacy  to  be  paid  into  court. 

Where  it  appears  that  the  whereabouts  of  any  legatee  or  distributee  is  unknown,  the 
decree  must  direct  the  executor,  administrator  or  testamentary  trustee  to  pay  into  surro- 
gate's court  a  legacy  or  distributive  share,  which  is  not  paid  to  the  person  entitled 
thereto,  at  the  expiration  of  six  months  from  the  time  when  the  decree  is  made,  or  when 
the  legacy  or  distributive  share  is  payable  by  the  terms  of  the  decree;  or  where,  at  the 
expiration  of  six  months  after  the  making  of  the  decree,  it  is  shown  to  the  coutr  that 
payment  of  a  legacy  or  distributive  share  can  not  be  made  to  the  person  entitled  thereto, 
an  order  may  be  made  directing  the  payment  of  the  same  into  court.  The  money,  so 
paid  into  court  can  be  paid  out  only  by  the  special  direction  of  the  surrogate;  or  pursuant 
to  the  judgment  of  a  court  of  competent  jurisdiction.  The  state  comptroller  may  insti- 
tute any  necessary  proceeding  before  the  surrogate's  court  to  compel  the  deposit  of  such 
moneys  in  court,  which  have  not  been  paid  over  or  deposited  after  the  expiration  of 
six  months. 

DertTmtfon. — Code  civ.  proc..  $  2741,  without  chanjse;  every  decree  to  contain  the  provision  for  payment  to  the 

as  revised  by  L.  1914,  ch.  443  n-om  former  (  2748;  ongi-  county  treasurer  in  two  years.    We  change  it  so  that  it 

nally  revised  from  R.  S.,  pt.  2.  oh.  6,  tit.  3,  §  81.  in  part,  as  shall  contain  such  direction  only  when  there  is  a  known  ab- 

am.  bv  L.  1877,  ch.  456.  sentee.    The  time  is  shortened  because  often  money  held 

Note  of  rerlsen  of  ltl4. — The  old  section  required  so  long  never  is  paid  in. 

§  274.  Effect  of  judical  settlement  of  account ;  summary  statement 

A  judicial  settlement  of  the  account  of  an  executor,  administrator,  guardian  or  testa- 
mentary trustee,  either  by  the  decree  of  the  surrogate's  court,  or  upon  an  appeal  there- 
from, is  conclusive  evidence  against  all  the  parties  of  whom  jurisdiction  was  obtained 
and  all  persons  deriving  title  from  any  of  them  at  any  time,  as  to  all  matters  embraced 
in  the  account  and  decree. 

Each  decree,  whereby  an .  account  is  judicially  settled,  must  contain,  in  the  body 
thereof,  a  summary  of  the  account  as  settled;  or  must  refer  to  such  a  summary,  which 
must  be  recorded  in  the  same  book,  and  is  deemed  a  part  of  the  decree. 

Derivation.— Code  dv.  proc.,  {  2742,  without  change;  101  N.  Y.  811;  Matter  of  Denton  v.  Sanford,  103  N.  Y. 
as  revised  b;r  L.  1914,  ch.  443  from  former  §§  2551,  2742.     607;  Matter  of  Soutter,   106  N.  Y.  514;  Mahoney  v. 


{  2551,  orisinally  revised  from  L.  1837,  ch.  460.  {  2,  in  Bemhard,  46  App.  Div.  490.  63  N.  Y.  Supp.  642,  affd., 
part.  1 2742,  originally  revised  from  R.  S..  pt.  2.  ch.  6,  169  N.  Y.  589:WilletB  v.  Haines,  96  App.  Div.  6.  88  N.  Y. 
tit.  3,  {  65.  Supp.  1018;  Rosen  v.  Ward,  96  App.  Div.  262.  80  N.  Y. 


Note  of  revtsen  of  ItU.— It  is  better  to  make  the  Supp.  148;  Matter  of  Hunt,  41  Misc  72,  83  N.  Y.  Supp. 

effect  general  as  to  all  matters,  etc.,  than  to  specify  certain  652:  Johnson  v.  Richard,  3  Hun  454. 

matters.    See  general  section  new  {  2550.  GoncliulTe  as  to  what. — Matter  of  Underhill,  117 

Contents  or  doeree.— Matter  of  Boyer,  68  Misc.  6,  N.  Y.  471;  Matter  of  Hodgman,  140  N.  Y.  421;  Altman  v. 

124  N.  Y.  Supp.  907.  HofeUer,  152  N.  Y.  498,  revg.  83  Hun  426,  31  N.  Y.  Supp. 

Against  whom  decree  conciiislTe.— <xill  v.  Brouwer,  881;  Joseph  v.  Heraig.  198  N.  Y.  456»  modfg.  135  App. 

37  NTY.  549;  Altman  v.  HofeUer.  152  N.  Y.  498;  Matter  of  Div.  141,  120  N.  Y.  Supp.  324;  Thompson  v.  Hicks,  1 

Tilden,  44  Hun  441;  Elsworth  v.  Hinton,  47  Hun  625;  App.  Div.  275, 37  N.  Y.  Supp.  340;  Frethey  ▼.  Durant,  24 

Collier  v.  Miller,  62  Hun  99,  16  N.  Y.  Supp.  633,  affd.,  App.  Div.  58,  48  N.  Y.  Supp.  839;  Skillin  v.  Cent.  Trust 

137  N.  Y.  332.  Co.,  80  App.  Div.  206,  80  N.  Y.  Supp.  188;  Staples  v. 

Ai^nst  whoni^  decree  not  condoslfe.— Bank  of  Mead,  162  Am.  Div.  746,  137  N.  Y.  Supp.  847;  Hull  v. 


Poughkeepsie  v.  Hasbrouck,  6  N.  Y.   216;   Matter  of  HuU,  225  N.  Y.  342,  353. 

Killan,  172  N.  Y.  547;  Matter  of  Gall,  40  App.  Div.  114,  Decree    binding    upon    devisees.— Widerhold    v. 

57  N.  Y.  BupD.  835;  Fulton  v.  Whitney,  5  Hun  16,  affd.,  Koehler,  174  App.  Div.  139,  160  N.  Y.  Supp.  927. 

66  N.  Y.  548;  Hood  v.  Hood,  19  Hun  300,  revd.  on  another  Section  dted.— See  Childs  v.  Childs,  68  Misc.  472. 124 

point.  85  N.  Y.  561;  Matter  of  White,  6  Dem.  375;  Mat-  N.  Y.  Supp.  650;  Matter  of  Kent,  92  Miso.  113, 156  N.  Y. 

ter  of  Altman  (1921),  115  Misc.  476,  188  N.  Y.  Supp.  493.  Supp.  383;  Matter  of  Spaulding,  112  Miso.  317,  183  N.  Y. 

■feci  of  decree  as  to  eiecntors. — Davis  v.  Crandall,  Supp.  144. 
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Ipbsts  and  fees;  commissions  and  compensation  of  executors,  administrators, 

guardians  and  trustees 

oibotioD  275.  Coets  in  special  proceedings. 

276.  Costs ;  how  made  payable. 

277.  Costs  on  order. 

•   '  278.  When  surrogate  to  fix  amount  of  costs. 

270.  Additional  allowance  in  settling  account. 
^.  280.  Compensation  of  special  guardian. 

28 1«  Allowance  upon  sale  of  r^  property. 

282.  Security  for  costs. 

283.  Costs  of  appeal. 

284.  Fees  of  appraiser,  referee,  juror  and  witness. 

285.  Commissions  of  executor,  administrator,  guardian  or  testamentary  trustee. 

286.  Fiduciaries  may  include  cost  of  bonds  as  necessary  expense. 

287.  Fees  of  printers. 

t    §  276.  Costs  in  special  proceedings. 

'.  Costs  shall  be  awarded  in  special  proceedings  in  surrogate's  court  solely  in  accordance 
iRrith  the  following  sections,  and  shall  include  all  disbursements  of  the  party  to  whom 
they  are  awarded,  which  might  be  taxed  in  the  supreme  court.  The  simi  allowed  for 
costs  must  be  fixed  by  the  surrogate,  and  inserted  in  the  decree  or  order,  and  must  be 
awarded  to  the  party. 


Derifftlion. — Code  dv.  proc..  {  2748,  without  change; 
i»  revised  by  L.  1914,  eh.  443  from  former  H  2650,  2660. 
gtotiona  new  as  oriipnaUy  inserted  in  oode  dy.  proc.; 
bat  see  R.  S.,  pt.  3,  oh.  10,  tit.  3,  {  27;  oode  of  proc, 
1 807;  L.  1837,  oh.  400,  f  70;  L.  1870,  ch.  350,  1 9. 


N.  Y.  Supp.  987;  Matter  of  Budiong,  33  Hun  235.  affd 
100  N.  Y.  203;  Matter  of  Bender,  80  Hun  670.  33  N.  Y 
Supp.  907;  Long  v.  Olmated,  3  Dem.  681;  Matter  of  Bush 
lOOMisc.  227, 176  N.  Y.  Sam>.  063. 
Power  to  award  eofti.— Matter  of  Hendel,  106  Miao. 


In'senend!.— Eetote  of  McCarthy,  6  Mjbo.  '270,  26     417,  170  N.  Y.  Supp.  202. 

§  276.  Costs;  how  made  payable. 

E)icept  where  special  provision  is  otherwise  made  by  law,  costs,  awarded  by  a  decree 
or  order  may  be  made  payable  by  the  party  personally,  or  out  of  the  estate,  or  fund, 
or  out  of  the  share  or  interest  therein  of  any  person,  or  from  both,  in  such  proportion 
as  the  surrogate  may  direct,  and  justice  requires. 

DcrtvaMoii. — Code  dv.  proo.,  {  2744,  without  diause;         A»  the  surrogate  is  given  disoretion  ae  to  amount,  and 
1914,  eh.  443  from  former  {  2667;  oriiEi-     the  marimiim  is  small, Tt  would  seem  that  the  last  eentenoe 


M  revised  bv  L 
imUy  revised  i 


from  R.  S.,  pt.  3,  oh.  2,  tit  1,  {  10;  L.  1800,     mifht  be  safely  omitted. 


«lk.  784;  L.  1807,  oh.  782, 1  a 

Note  of  revlMra  •f  lfi4.— Giving  disoretion  to  make 
eoits  pajrable  out  of  a  share  in  whole  or  in  part  gives  the 
'    a  efaanoe  to  adjoat  the  ooets  equitably  where 


Ibare  are  a  number  of  appearanoes. 


In  general.— Matter  of  Robinson,  100  N.  Y.  448:  In 
re  Eetate  of  Qoetichiu%  8  Miw).  166,  23  N.  Y.  Supp.  976; 
Beokett  v.  Plaoe,  12  NQae.  323,  33  N.  Y.  Supp.  084; 
McMahon  v.  Sidth,  20  llbm.  306,  46  N.  Y.  Supp.  003; 
Matter  of  Whelan,  2  N.  Y.  Supp.  035, 0  Dem.  426;  Matter 
of  Bush,  100  Misc.  227,  176  N.  Y.  Supp.  663. 


§  277.  Costs  on  order. 

The  costs  upon  granting  or  refusing  to  grant  an  order,  are  in  the  discretion  of  the 
surrogate,  and  when  allowed  may  be  collected  in  the  same  maimer  as  costs  allowed  upon 
granting  or  refusing  to  grant  an  order  in  the  supreme  court. 

Derifatlon. — Code  dv.  proe.,  i  2746,  without  change;  aa  revised  by  L.  1914,  ch.  443  from  former  {  2650;  aeetaoo 
ae  originally  ineerted  in  oode  civ.  proo. 


§  278.  When  surrogate  to  fix  amount  of  costs. 

The  surrogate,  upon  rendering  a  decree,  may,  in  his  discretion,  fix  such  a  sum  as  he 
deems  reasonable,  to  be  allowed  as  costs,  to  the  petitioner,  and  to  any  other  party  who 
has  succeeded  in  a  contest,  or  whose  attorney,  in  the  absence  of  a  contest,  has  rendered 
services  in  the  proceeding  of  substantial  benefit  to  him,  or  to  the  estate  or  fund,  not 
exceeding,  where  there  has  not  been  a  contest,  twenty-five  dollars,  or  where  there  has 
lieen  a  contest,  seventy  dollars;  and,  in  addition  thereto,  where  a  trial  or  hearing  upon 
the  merits  necessarily  occupies  more  than  one  day,  ten  dollars  for  each  additional  day, 
necessarily  occupied  in  the  trial  or  hearing  and  in  preparing  therefor,  and  where  a  motion 
for  a  new  trial  is  made,  if  it  is  granted,  twenty-five  dollars;  if  it  is  denied,  fifteen  dollars. 


5& 


art.  15  COSTS  AND  FEES;  COMMISSIONS  i\  27»,  280 

Wheo  the  decree  is  made  upon  a  contested  application  for  probate  of  a  will,  costs, 
payable  out  of  the  estate  or  otherwise,  shall  not  be  awajded  to  an  unsuccessful  conteataut 
of  the  will,  unless  he  is  a  special  guardian  for  an  infant  or  incompetent,  appointed  by 
the  surrogate,  or  is  named  as  an  executor  in  a  paper  propounded  by  him  in  good  faith 
as  the  last  will  of  the  decedent;  but  where  a  person  named  as  the  executor  in  a  will  pro- 
pounds the  will  for  probate,  such  person  so  named  as  executor  may,  whether  successful 
or  not,  in  the  discretion  of  the  surrogate,  be  awarded  coats  and  all  necessary  disburse- 
ments made  by  him  and  all  expenses  incurred  in  the  attempt  to  sustain  the  will.  The 
surrogate  may  order  a  copy  of  the  stenographer's  minutes  to  be  furnished  to  the  con- 
testant's counsel,  and  charge  the  expense  thereof  to  the  estate,  if  he  shall  be  satisfied 
that  the  contest  is  made  in  good  faith. 

DmntlMl.— Code  rdv.  pros.,  i  2748.  •rithout  ohuice:  MatMr  of  Cooalsy.  38  Muct.  219,  77  N.  Y.  3upp.  209: 

u  leriMtd  by  L.  ISU,  oh.  413  rrom  fornuir  I  3SS3.  nibd.  3,  Fottta  v.  Kue.  1  Dem.  97:  Looi  v.  Olnutod,  3  D«m.  fiSl; 

4  ZfiSl.     4  2068,  u  am.  by  L.  ISSl,  oh.  &3£:    L.    IBII.  Do  Umaltr  v.  McCukie,  5  Dem.  S:  Metier  of  Csrur 

cb.  S39:  I.  1913,  cb.  447;  oriBsitUy  nvited  Irom  R.  8.,  (1921),  190  App.  Div.  W5. 

IK.  2,  cb.  e,  tit.  1,  I  30:  tit.  4.  f  12.    f  2H1,  new  u  orisi-  CoDtmtcd  appUoUoii  for  probkM,  stc.^Matter  of 

■uUy  iustsd  in  oode  dv.  proo.  Budlonc.  100  N.  Y,  303;  MiUt«r  of  Moodorf.  110  N.  Y. 

Hate  or  r«TlMn  or  IIU.— Thu  Hotioa  u  ahu(sd  is  4S0:  CcSlyer  v.  CoUvt.  nn  V   V    i"'     V"-'>r  ..f  Eti^.-I- 

Intanded  to  t,\iow  Uu  tamfXt  to  nulu  so  ■tlownnoa  to  brecht.  IS  App.  Di 

tar  V*^  who  upun,  and  ia  coaneotioD  with  |2U7  Bonrt,  48  App.  D. 

'"—  f  2744)  to  ohiirce  luoh  catta  upon  the  citato  or  >  Andenon.  131  App. 

I  on  irtiola  ot  in  put  u  Jiuti«  raquiis.    OlCan  ths  ot  Uitohler,  29  Mil 

kltorney  who  doos  not  file  obieotiou  ■uooseda  «ad  doM  Davis,  60  MLh.  2£. .   , .  .     .              ,,  , .                .[,..[.„ 

■'  -  -■- «ood,  and  there  ehould  be  lonie  wmy  to  Byron,  81  Huq27S.  li.  ■.:    V   -.,i|,,,  t.h    [    ,^-.-r  .    ivm..,  [ 

8uiTO»B(«  will  not  be  liltely  to  abius  Dem.  87;  Bertioo  .     P[.il.l..!i,   I   u.tii     ;.i:,:  Wli-lril.v  v 
Loder,  ibein.  338;  M,i-.r  of  H.nri.  ,".  [)™,   J7J-  M.^r„! 

„1  a  new  trial  1»  found  inj  2490 aubd.  8.  v.  0'Ha«.  S  Hadl.  :k(t..  .\I'.-'..r  ..f  t'rcnn.-. ,  iHJ.Mi.^  i.M, 

—Matter  ot  RseTH.  48  Hun  800,  1  N.  Y.  ISI  N.  Y.  Supp.  879. 

Bam.  17:  Matter  of  Aaron,  S  Dem  382,  Wlure  no  eontMt.— Matter  of  Rylaiua.  23  Miao.  2S3. 

GoutlBrtlon.^Mattei  ot  Yates.  99  N.  Y.  M;  Phillip*  SS  N.  Y.  Supp.  433:  Matter  ol  Krindkr.  «S  Min.  412,  124 

V.  Usbmu,  10  App.  Div.  128.  41  N.  Y.  Sum;.  1020;  N.  Y.  Suki.  828;  Hall  v.  CampbsU.  1  Dem.  41S;  Uatlvof 

Uatter  ot  lUohinoDd,  83  App.  Div.  488.  71  N.  f.  Supp.  Miliu,  S  Redf.  110. 

TBS;  Matterollmraham,  SiMiso.  S77.  72  N.  Y.  Supp.lU;  UnincceufDl  eontMt.— Matter  of  Waldron.  74  Mlaa. 

BiUttaT  ot  MitehsQ,  39  Miao.  120.  78  N.  Y.  Supp.  978;  310^  133  N.  Y.  Supp.  1104. 

Blatter  of  Mocan,  80  Min.  29S,  113  N.  Y.  Supp.  278;  MiereUon  of  anno^le  to  nOow  or  rafDM  cofU 

Matt«  ol  Kreidlei.  68  MiH.  412,  124  N.  Y.  Supp,  828:  npon  probata.— Matter  ot  Manhall.  189  App,  Dit.  477, 

Matter  of  Bailey,  47  Hun  477;  Douda.  v.  YoM,  H  Hun  178  N.  Y,  Supp.  7U 

US,   18  N.  Y.  Supp.   830;  WaltoD  v.  Howwl,  1  Dem.  SpMlal  tmtUaa't  costa.— Matter  of  Ruppaoer,  7 

103.  App   Div,  11,  39  N.  Y.  Supp.  763;  Matter  of  HSiiown, 

^"HculBg  apon  tbe  nwrtti."— Du  Bola  t.  Brown.  1  No. 3, 40  App.  Div. 30,  67  If.Y.  Supp.  S23.  attd ,  180 N.  Y. 

Dam.  317.  448,  alfd.,  IflO  N.  Y.  802;  Matter  ofO'Kerfo.  80  App.  Div. 

Trial  bafManTcne.— Matter  of  Clark,  38  Hun  301.  513,  81  N.  Y.  Supp.  118;  Matter  of  Dodce,  40  Hun  443: 

Oaati  ukI  admlnlitTaUn  aiMnaaa  dtstmnUtod.  Matter  of  Jomea.  78  Hun  121,  2S  N.  Y.  Supp  993.  aOd., 

—Matter  of  Brower,  71  Min.  398.  401.  130  N.  Y.  Supp.  148  N.  Y.  78. 

191,  TeitamentaTr    tniitaaa, — coati     and    dlibune- 

Qanaral  snardUo'i  boMi.— Matter  of  TUden,   lOfi  ma nti.— Matter  of  McDowell   (1920).   118  Misc.  733. 

Miao.  342.  191  S.  ¥.  Supp.  878. 

Ooati  la  procaedlng  for  probate  and  aUn  tar  eon-  Coati  on  appml. — Matter  of  McEohron,  3S  App.  Div. 

■traction  oTnlll.-Matter  of  Sayre,  179  App.  Div.  289,  147,  87  N.  Y.  Supp.  IS;  Matter  of  Campbell,  43  Hun  417.  1 

IS«  N.  Y   Supp.  490.  N.  Y.  Supp.  231;  Matter  of  Hattea.  2  N.  Y.  Supp.  493,  8 

CoQiaitad  praeeadlnci.— Matter  ot  MoCormiek,  40  Dem.  444. 

App.  I»v.  9S.  67  N.  Y,  Supp.  MS,  aQd.,  163  N.  Y.  581;  ConnMl  feea.- Matter  of  Buah,  108  Miao.   227,    175 

Bbtler  of  B<i«»rt,  48  App.  Div.  240,  81  N,  Y.  Supp,  871;  N.  Y.  Supp,  863. 

Matter  of  Hinrty.  62  App.  Div.  78,  70  N.  Y.  8iu»>.  S3g;  Ptnonal  UabUltr  ot  adndnlitrston  aubaiituted  ai 
Matter  of  Hit^ler,  25  Woe.  389.  53  N.  Y.  Supp.  840:  ooDteatauta.— Matter  of  MeLean,  ISO  App.  Div.  289,  187 
1,  36  MiM,  677.  72  N.  Y.  Sopp.  82;  N.  Y.  Supp.  858. 


( 


§  279.  Additional  allowance  ia  settling  account. 

In  addition  to  the  sums  specified  in  the  last  aection,  the  surrogate  may,  in  his  dis- 
cretion, allow  to  an  executor,  administrator,  guardian,  or  testamentary  trustee,  upon  a 
judicial  settlement  of  his  account,  or  on  an  intermediate  accounting  required  by  the  surro- 
gate, such  a  sum,  as  the  surrogate  deems  reasonable,  for  his  counsel  fees  and  other 
expenses,  not  exceeding  ten  dollars  for  each  day  necessarily  occupied  in  preparing  his 
account  for  settlement  and  in  drawing,  entering  and  executing  the  decree. 


adjuatec 


L.  1863,  oh.  362.  f  8.  last  clause,  aod  L.  1886, . 
Note  or  latlaan  or  1M4.— This  seation  u 
ntanuoe  to  trial  which  ia  covered  by  (  2581  (i 
vid  autboriiea  an  additional  allowance  to  the 
party  for  prep*rin<  his  aooount  and  for  drawi: 


Matter  ot  Weliina,  91  App. 


Div.  355.  64  N.  Y. 

"■    " "75;  Matter  of  RylL_ 

[n  re  Qatrabrmut,  162  N.  Y. 

aiuu.  5  Dem.  382;  JeoHiu  v. 

erotMilfs,  SRadf.  110. 

..—Matter  of  Martin,  124  App. 

r.  793,  109  N.  Y.  5uin>.  217;  Matter  of  Weeka.  5  Dam. 


194;  Mat 


ofP 


1.244. 


§  280.  Compensation  of  special  guardian. 

A  special  guardian  for  an  infant  or  incompetent  shall  receive  a  reasonable  compensation 
for  his  service  to  be  fixed  by  the  surrogate,  payable  from  the  estate  or  fund,  or  from 
the  interest  of  the  ward  therein,  or  from  both  in  such  proportion  as  the  surrogate  may 
direct. 


{|  28K284  SURROGATE'S  COURT  ACT  art.  15 

JDcrlfattoo.— Code  dr.  proc,  §2748,  m  added  by  of  Union  Thut  Co.,  88  Misc.  456,  161  N.  Y.  Supp. 

L.  1914,  eh.  443,  without  change.  1099. 

BcfcrencM. — Compensation  of  special  guardian,  rules  Bcttflonable  eompensaOon. — Matter  of  Fitter,  100 

of  civil  practice.  43.  Misc.  214.  165  N.  Y.  Supp.  406. 

CoDttltutfoiiaJltr*— Matter  of  0*Day,  88  Misc.  408,  Special  gmrdtens  •!  Infknta  havlBC  no  pfMent 

160  N.  Y.  Supp.  425.  Interest.— Matter  of  Seabury,  87  Miac.  241,  160  N.  Y. 

In  gencrmi.— Matter  of  Tone,  227  N.  Y.  584.  Supp.  420;  Matter  of  O'Day,  88  Misc.  408.  160  N.  Y. 

Effect  on  aUowancet  under  former  |  tMl.— In  re  Supp.  425, 

Stevenson's  EsUte,  160  N.  Y.  Supp.  423.  timltetlon  of  allowanee  to  spedal  cnardiani.— 

Itoeeedlns  pending  before  Sept.  1,  1914.— Matter  Matter  of  Thaw,  182  App.  Div.  368. 160  N.  Y.  Supp.  430. 

§  281.  Allowance  upon  sale  of  real  property. 

Upon  the  disposition  of  real  property  of  a  decedent,  as  prescribed  in  this  act,  the 
executor  or  adminifitrator  disposing  of  the  property,  must  be  allowed  by  the  surrogate 
out  of  the  proceeds  of  the  sale  brought  into  court,  his  commissions  and  expenses;  and 
such  a  further  sum  as  the  surrogate  thinks  reasonable,  for  the  necessary  services  of  his 
attorney  and  counsel  therein. 

Dertffttlon. — Code  civ.  proc.,  {  2749,  without  change;         In  mnermL — ^Matter  of  MoOee.  66  App.  Div.  460.  78 

aa  revised  by  L.  1914,  ch.  443  from  former  (  2663;  origi-  N.  Y.  Supp.  64;  Matter  of  Matthews,  27  Hun  264;  Matter 

naJhr  revised  from  L.  1870.  ch.  359,  i  9.  of  Laird  v.  Arnold,  42  Hun  136;  In  re  Matthewson's  £s- 

Noteof  revlten  of  1M4.— We  omit  reference  to  com-  tate,  9  N.  Y.  Supp.  290, 1  Connoly'264;  Long  v.  Olmstead. 

pensation,  as  commissions  are  provided  for  in  general  3  Dem.  681. 
section,  new  §2763. 

§  282.  Security  for  costs. 

In  any  proceeding  where  an  issue  is  raised  by  answer  or  objection  by  or  on  behalf  of 
a  non-resident  of  the  state  of  New  York  against  the  proponent  of  a  will,  or  an  executor, 
administrator  or  trustee,  or  where  the  probate  of  a  will  has  been  tried  before  a  jur>'  which 
has  disagreed,  such  proponent,  executor,  administrator  or  trustee  shall  be  entitled  in  the 
discretion  of  the  surrogate  to  have  the  person  or  persons  raising  such  issue  give  security 
for  costs. 

DciliAtlon. — Code  dv.  proc.,   ( 2750,  as  added  by  latter  provision  may  seem  unjust,  there  should  be  some 

L.  1914,  ch.  443,  without  ohanae.  curb  on  "strike  "  contests,  and  the  surrogate  may  be 

Note  of  revisers  of  1914. — On  account  of  givins  the  safely  trusted  not  to  require  security  if  the  contestant  has 

ri^t  til  trial  by  jury  it  has  been  thought  wise  to  require  a  meritorious  case. 

■eeurity  for  costs  in  cases  of  nonresidents,  and  in  all- cases        Action  hf  comptroller  of  fordcn  state. — Matter  of 

of  probate  where  the  jury  has  once  disagreed.    While  the  Kopp,  1Q2  Misc.  500,  160  N.  Y.  324. 

§  283.  Costs  of  appeal. 

The  appellate  court  may  award  to  the  successful  party  the  costs  of  the  appeal;  or  it 
may  direct  that  they  abide  the  event  of  a  new  trial;  or  of  the  subsequent  proceedings 
in  the  surrogate's  court.  In  either  case,  the  costs  may  be  made  payable  out  of  the  estate 
or  fund,  or  personally  by  the  unsuccessful  party,  as  directed  by  the  appellate  court;  or, 
if  such  direction  is  not  given,  as  directed  by  the  surrogate. 

The  costs  of  an  appeal,  when  they  are  awarded  in  a  surrogate's  court,  are  the  same 
as  if  they  were  awarded  in  the  supreme  court. 

Hcrivmtlon. — Code  dv.  proc..  $  2751,  without  change;  Wadley  v.  Davis,  38  Hun  186;  Matter  of  Austin,  45  Hun 

as  revised  by  L.  1914.  ch.  443  from  former  fS  256072589.  1;  Matter  of  Folts,  71  Hun  492.  24  N.  Y.  Supp.  1052. 

i  2560,  new  as  originally  inserted  in  code  civ.  proc;  but  Power   of  snnocste   to  mward    costi. — Bohdl  v. 

■ee  R.  8..  pt.  3,  oh.  10,  tit.  3,  J  27;  code  of  proc.,  §  307;  Hewitt,  1  Dem.  249;  Matter  of  Hatten,  2  N.  Y.  Supp.  493, 

L.  1837.  oh.  460.  {70;  L.  1870.  ch.  359.  {9.     §2589.  6  Dem.  444. 

originally  revised  from  R.  S.,  pt.  3.  ch.  9,  tit.  3,  (  96;  and  SeiMrate  appeals  by  legatees.— Matter  of  Saunders, 

pt  2.  oh.  6,  tit.  1,  i  61.  86  Mise.  582,  149  N.  Y.  Supp.  461. 

Costs  to  sneeessnil  party.— Matter  of  Martin,  98  Transfer  tai  appeals.— Matter  of  Wright,  89  Miss. 

N.  Y.  193;  Matter  of  BucQong,  100  N.  Y.  203;  Matter  of  108,  161  N.  Y.  Supp.  378. 
Wilson.  103  N.  Y.  374;  Cole  v.  Terpenning,  27  Hun  111; 

§  284.  Fees  of  appraiser,  referee,  juror  and  witness. 

An  appraiser  is  entitled,  in  addition  to  his  actual  expenses,  to  a  sum,  to  be  fixed  by 
the  surrogate,  not  exceeding  five  dollars  for  each  day  actually  and  necessarily  occupied 
by  him  in  making  the  appraisal  or  inventory.  The  number  of  days'  services  and  the 
expenses,  if  any,  must  be  proved  by  the  affidavit  of  the  appraiser;  and  the  sums  payable 
therefor  taxed  by  the  surrogate,  and  paid  by  the  executor  or  administrator. 

A  referee,  juror,  or  witness  is  entitled  to  the  same  fees  for  his  sendees  and  for  traveling, 
as  are  allowed  for  like  services  in  the  supreme  court. 

w 

Derivation.— Code  civ.  proc..  1 2752,  without  change;     part,    i  2566,  originally  revised  from  R.  &,  pt.  2,  ch.  6, 
aa  reviaed  by  L.  1914,  ch.  443  from  former  H  2565,  2566.     tit.  1,  1 19;  L.  1873,  oh.  225. 
{  2565.  origmally  reviaed  from  L.  1844,  ch.  300.  (  2,  in 


art.  16  CX)ST8  AND  FEES;  CX)MMISSIONS  §  285 

§  286.  Commissions  of  executor,  administrator,  guardian  or  testamentary 
trustee. 

On  the  settlement  of  the  account  of  any  executor,  administrator,  guardian  or  testa- 
mentary trustee,  the  surrogate  must  allow  to  hun  his  just,  reasonable  and  necessary 
expenses  actually  paid  by  hun,  and  if  he  be  an  attorney  and  counselor-at-law  of  this 
state,  and  shall  have  rendered  legal  services  in  connection  with  his  official  duties,  such 
compensation  for  such  legal  services  as  shall  appear  to  the  surrogate  to  be  just  and  reason- 
able; and  in  addition  thereto  the  surrogate  must  allow  to  such  executor,  administrator, 
guardian  or  testamentary  trustee  for  his  services  in  such  official  capacity,  and  if  there 
be  more  than  one,  apportion  among  them  according  to  the  services  rendered  by  them 
respectively. 

For  receiving  and  paying  out  all  siuns  of  money  not  exceeding  one  thousand  dollars, 
at  the  rate  of  five  per  centum. 

For  receiving  and  paying  out  any  additional  sums  not  amoimting  to  more  than  ten 
thousand  dollars,  at  the  rate  of  two  and  one-half  per  centum. 

For  all  sums  above  eleven  thousand  dollars,  at  the  rate  of  one  per  centum. 

The  value  of  any  real  or  personal  property,  to  be  determined  in  such  maimer  as  the 
surrogate  may  direct,  and  the  increment  thereof,  received,  distributed  or  delivered,  shall 
be  considered  as  money  in  making  computation  of  commissions.  But  this  shall  not 
apply  in  case  of  a  specific  legacy  or  devise. 

In  addition  to  the  compensation  hereinbefore  provided  the  court  in  its  discretion  may 
allow  to  a  guardian  of  the  person  a  sum  of  money  to  be  fixed  by  it  and  paid  by  the 
guardian  of  the  property  out  of  the  funds  in  his  hands,  which  sum  shall  be  for  services 
of  such  guardian  of  the  person  up  to  the  time  of  such  allowance. 

If  an  executor  acting  as  trustee,  or  if  a  trustee  or  guardian,  is  required  to  receive  in- 
come and  pay  over  the  same,  and  such  executor,  trustee  or  guardian  pays  over  said  in- 
come and  renders  an  annual  account  to  the  beneficiary  of  all  his  receipts  and  disburse- 
ments on  accoxmt  thereof,  he  shall  be  allowed,  and  may  retain,  the  same  commission 
on  the  amount  so  accounted  for  as  he  would  be  allowed  upon  principal  on  a  judicial  settle- 
ment; if  he  does  not  render  such  annual  account,  he  shall  be  allowed,  upon  his  judicial 
settlement,  his  commissions  upon  the  total  income  from  any  money  or  property  then 
payable  to  such  beneficiary. 

If  the  gross  value  of  the  principal  of  the  estate  or  fimd  aceoimted  for  amounts  to  one 
hundred  thousand  dollars  or  more,  each  executor,  administrator,  guardian  or  testamentary 
trustee  is  entitled  to  the  fuU  compensation  on  principal  and  income  allowed  herein  to  a 
sole  executor,  administrator,  guardian  or  testamentary  trustee,  unless  there  are  more 
than  three,  in  which  case  the  compensation  to  which  three  would  be  entitled  must  be 
apportioned  among  them  according  to  the  services  rendered  by  them,  respectively. 
Where  the  will  provides  a  specific  compensation  to  an  executor,  administrator,  guardian 
or  testamentary  trustee,  he  is  not  entitled  to  any  allowance  for  his  services,  unless  by 
a  written  instrument  filed  with  the  surrogate,  within  four  months  from  the  date  of  his 
letters,  or  in  the  case  of  a  testamentary  trustee  or  guardian,  from  the  date  of  his  filing 
his  oath,  he  renounces  the  specific  compensation.  Where  successive  or  different  letters 
are  issued  to  the  same  person  on  the  estate  of  the  same  decedent,  including  a  case  where 
letters  testamentary  or  letters  of  general  administration,  are  issued  to  a  person  who  has 
been  pre^nously  appointed  a  temporary  administrator,  he  is  entitled  to  compensation 
in  one  capacity  only,  at  his  election,  except  that  where  he  has  received  compensation 
in  one  capacity  he  is  entitled  to  the  excess,  if  any,  of  the  compensation  allowed  by  law, 
above  the  sum  which  he  has  already  received  in  the  other  capacity.  (Am.  by  L.  1921, 
ch.  440,  m  effect  Oct.  1,  1921.) 

]>Cfivatloii.— Code    dv.    proc.,   (2753,   as    am.   by  L.  1870,  oh.  359,  {{3.  4.     S2850,  as  am.  by  L.  1882; 

L.  1916,  oh.  596,  L.  1919,  ch.  279,  without  ohange;  revised  ch.  400:  L.  1887.  ch.  143;  oiicinally  revised  from  R.  8.» 

by  L.  1914.  ch.  443  from  former  JS  2730,  2761.  2802.  2810.  pt.  2,  oh.  8.  tit.  3,  S  22.    I  2856,  as  am.  by  L.  1801,  oh. 

2850.  2856.    1 2730,  as  am.  by  L.  1881,  oh.  535;  L.  1893.  197;  section    oew  as  origmally    inserted  in  code  dv. 

di.  686;  L.  1895.  ch.  595:  L.  1905.  oh.  328;  the  amendment  proc. 

of   1898  consolidated  former  |f  2736.  2737  and  2738.  Note  ofieflsers  off  IMi.— Section  chanced  so  as  to 

U  2736.  2737,  originally  revised  irom  R.  8.,  pt.  2,  eh.  6,  cover  the  provisions  for  oommisdons  found  in  (I  (former) 

tit.  3,  U  ^*  60-    §2738,  new  as  originally  inserted  in  code  2761,  2802,  2810,  2850.  2856. 

dv.  proc.    S  2761,  as  substituted  for  former  ||  2772-2776  Notice  new  matter  in  first  part  of  section,  providing  for 

l^  L.  1904,  ch.  750,    {  2802,  as  am.  by  L.  1885,  ch.  518;  oonpensation    where   executor,    etc.,   acts   as   attorney, 

original^  revised  from  R.  S.,  pt.  2,  ch.  6,  tit.  3,  §66;  This  authorises  what  the  surrogate  often  allows  to  be  done 

L.  1866,  di.  115.     §  2810,  new  as  originally  inserted  in  through  a  dumjny  atto/ney. 

code  dv.  proc.;  but  see  L.  1850,  oh.  272  (as  am.  by  L.  1866,  Last  new  matter  covers  rule  now  made  by  deddons 

ch.  115),  L.  1867,  ch.  782  (as  am.  by  L.  1871,  oh.  482),  except  that  it  prevents  forfdture  of  oommisdons  on  in. 
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the  beneeciBrv  leU  pcowirty  on  judiaii  setcle-  U  N.  Y.  Supp.  «74:  Matter  of  Todd.  64  App.  Di*.  430,  73 

„„„.,                             .  .       ."  ^  /  jj  Y.  3upp,  ^;  Irf.ttw  o(  Union  Tnut  Cb.,  70  App.  Dir. 

Id  cenenil.— Matter  ol  Dili,  80  Miec.  294,  113  N.  Y.  B.76  N.  Y.Supp.  S8:  Matwrof  Zi««l*r,  188  App,  Div.  736. 

Supp   384.  164  N,  Y.  SuM).  BSZ;  In  n  Vanneck'e  Eetate,  175  App. 

L.   IHS.   ch.  <M,   l>   not  TvmwcHn!.— Matter    ol  Dir.  363,  161  N.  Y.  Simp.  8S3:  Id  n  Blun'e  EsUts.  176 

Bifkar,  230  N.  Y.  364:  Matter  of  Buache,  183  App.  Div.  App.  Dlv.  180.  163  N.  Y.  Hupp.  468:  Matter  of  CurtiK.  IS 

832.  Wb.  646,  37  N.  Y.  Supp.  686,  aSd.,  0  App.  DiT.  286,  41 

AppHcBtloD.— Matter  dI  Hunt,  III  App.  Div.  460.  U7  N.Y.  Sapp.4M:  MattaoT  Qilbert.ZS  Uua.  SS4,  66  N.  Y. 

N.  ¥,  Supp,  897'  Matter  of  InEr&ham,  60  Mite.  44.  112  Supp.  149;  Matter  of  Lowrepce,  37  Misc.  70%  76  N.  Y. 

N.  Y.  Supp  7S3.  Supp.  6S3:  Mattw  of  MoGlynn,  41  Miae.  1S6,  83  N.  Y. 

UscceHon  of  snmrKale  to  wlthbDld  commlBsloni.  >  Supp.  076:  Matter  of  Betrd,  77  Hun  111.  ZB  N.  Y.  Supp. 

— etevena  v.  Melcher.  152  N.  Y.  631:  Myen  v.  BqUqu.  SOS;  WUdlay  v.  Robinaou.  8S  Hun  362.  32  N.  Y.  Supp. 

167  N  Y  393'  Matter  of  Rucjedge,  162  fJ.  Y.  31:  Matter  lOlSi  In  re  Bennett'a  Eatats,  42  N.  Y.  Supp.  674;  In  n 

ofMattbewaon.BApp. Div.  8,40K.  Y, Supp.  140;MaIUr  TMtor'l  Eatatc.  167  N.  Y.  Supp.  S48:  In  re  Navlar'a 

ofDoualaa  BO  App  Div.  64,69  N'.  Y.  Supp.  637;  Matter  of  Eatals,  164  N,  Y.  Supp.  462;  Matter  of  Rooaaielt.  6  Badf . 

Gall.  107  App.  Div.  310.85  JJ  Y.  Supp   124;  Matter  of  601;  Matter  of  Moller.  110  Miao.  184,  179  N.Y.  Supp.  768; 

Ellia.  176  App.  Div.  426,  163  N.  Y.  Supp.  27:  Matter  of  Matter  of  Trowbr^dae  (1921),  U7  Miee.  56.  190  N.  Y. 

Brintnali.  40  Miac.  67,  81  N.  Y,  Supp,  250:  Whoclwrighl  Supp.  482. 

V.  Rhoadea.  28  Uun  57;  Matter  of  Manice,  31  Hun  IIB;  IWlt    Of  two   InuMn   tn   fnll   tqmmlwUlM.— 

Hill  V.  Nelvin.  1  Don.  357;  Matter  of  WelUni,  3  Dem.  Hattar  of  OroMman.  82  Mlao.  666,  16eN.  Y.Supp,  27S. 

611;  Eaier  v.  Rotierla.  2  Redt.  247;  Gilleapie  v.  Brooka,  2  AllinmMM  tar  apeoMi.— Matter  ul  Blar,  49  Apo. 

Redf.^S.  Div.  417,  63  N.  YVBupp.  eTS;  Matter  of  Walliu.  Si 

Determination  of  cammlaslODa.— Matter  of  Wi>lst9.  App.  Div.  366.  64  S.  Y.  Supp.  1026;  Matter  of  MdBatma. 

112  N,  Y  280:  MaltM-  of  Arkenburgh,  38  App.  Div.  473,  5SApp.  Div.  147,67  N.  Y.  Supp.  18:  Matter  of  O'Brien,  6 

66  N.  Y.  Bupp.  523;  Matter  of  Whipple,  91  App.  Div.  6S9.  Miao.  186,  26  N.  Y.  Supp.  704;  Mattar  .of  Huotl»',  13 

81  N.  Y.Supp.  383;  Matter  of  Am  loo,  106  App.  Div.  326,  Miao.  371^  38  N.  Y.  Supp.  113;  Matter  of  Flint.  15  Miao. 

M  N  Y  Supp.  471 :  Matter  of  Wauninger,  120  App.  Div.  608,  38  N.  Y.  Supp.  ISS.  aSd.,  157  S.  Y.  689;  Mattar  of 

373.  108  N.  Y.  Supp.  4,  aBd.,  IBO  sTy.  527;  VUtier  of  HoSnuui,  62  Miao.  600, 116  N.  Y.  Supp.  884. 

Boyle,  161  App.  Div.  S68.  136  N.  Y.  Supp.  86;  Mattar  of         TcmpOTarT   admlnialmtor.— People    ei    r«I. 

M^^orMi,  6  Miao.  483.  27  N.  Y.  Supp.  2S9;  Matter  of  Rom,  Every  v.  Portly,  15S  App.  Div.  607.  140  N,  Y.  Supp.  61*. 

aa  Miao.  163.  88  N.  Y.  Bupp.  373:  Matter  of  Bidgood.  36  ODitiMiuaaaD  roclnl  aenleea.— Mattar  <g  Daly, 

Miao.  616,  73  N.  Y.  Bupp.  1061:  Matter  of  Roliinwjn.  37  323  N.  Y.  871,  aftf.  180  A^.  Div.  307.  167  N.  Y.  Supp. 

Miao.  336,  76  N.  Y.  Supp.  480;  Ruaaell  v.  Hilton.  37  Miao  228;  Arkenburah  v,  Wigpoa,  13  App.  Div.  88,  43  N.  Y. 

642  76  l/  Y  Supp,  253.  aSd.,  176  N.  Y.  525;  Matter  of  Supp.  2»«,  affd..  162  N.  Y.  596;  Matter  of  Rtiok.  181  App. 

BoUes.  67  Miao.  40,  124  N.  Y.  Supp.  640:  Matter  of  Fargo,  Div.  461,  188  N.  Y.  Supp.  070,  afld.  22*  N.  Y.  31  (mam:^ ; 

68^*!,  273,  125  N.   V.    Supp.  168:    Matter  of   Kings  Matter  of  Pond,  42  Mm,  186,  86  N,  Y.  Supp.  1080:  Mat- 

Coonty  Trual  Co.,  69  Miao.  MI,  127  N.  Y'.  Supp.  87H;  ter  of  D'Adamo.  94  MiM.  1,  157  N.  Y.  Supp.  374;  Maltv 

Matter  of  JuilUard,  103  Miae.  178.  168  N.  Y,  Supp.  1079;  of  Bell,  9*  Miao.  562, 168  N.  Y.Supp.  142:  Matter  of  Daly, 

Halter  of  Evuu.  104  Miao.  841;  Baueua  v.  Stnver,  24  98  Miae.  203,  166  N.  Y.  Supp.  782;  Matter  of  Fultam.  Ill 

HuBlOB.revd,88N.Y.  I;MatterotBaker,36Hun272;  Miao.  614,   181   N.  Y.   Supp.  677;   Mmtler  of  Fidelity 

Matter  of  Tilden,  *4  Hun  441:  Callier  v.  Munn,  41  N.  Y.  Trust  Co.  of  Buffalo   (1921).  197  App.  Div.  928.  188 

Bupp.  143:  Matter  of  Hayden.  6  N.  Y.  Supp.  346.  1  Con-  N.  Y.  Supp.  820. 

n%  *64'  Lydendecker  v.  l^iHiman.  3  Dem.  72;  Hawley  v  Cammladoiu  of  IraataM.— Hall  v.  Hall.  78  N    Y. 

Sinn*,  3  Dem.  689:  Matter  of  Harria,  4  Dem.  463;  Matter  636:  Hurlburt  v.  Duiaot,  88  N,  Y.  121;  Cook  v.  Lowry,96 

Soilew,  6  Dam.  54  N.  Y.  103;  Matter  of  Allen,  88  N.   Y.    327;    Beatd  v. 

Commlaaloiu  of  necuhin  wbo  dird  bcfitre  rom-  Beard,  140  V.  Y.  260:  Matter  of  Todd.  64  App.  Dlv.  435, 

Bl«(toa.->Matter  of  Barker,  230  N.  Y.  304:  Mattar  of  72  N.  Y.  Supp.  277;  Young  v.  Barker.  141  App.  Div.  801, 

Hhodea,  109  Miao.  406,  178  N,  Y.  Supp.  782.  127  N,  Y.  Supp.  211;  Matter  of  HolbrH^,  39  Miae.  138. 

trhen  dntlei  of  triuUe*  and  euciitan  are  co-  78  N.  Y,  Supp.  872;  MatCerof<lro*aman,92  Miao.  866. 166 

edrtSDt.— Matter  of  MeDowell,  184  App.  Div.  646.  N.  Y.  Supp.  268:  Matter  of  Keane.  97  Miao.  213.  162 

Where    eiMOtor      contlnqea      bunlneu.—  N.  Y.  Supp.  856;  Matter  of  MeDowall.  103  Miao.  276,  169 

Matter  of  Peck.  7!)  App.  Div,  206.  80  N,  Y.  Supp.  7B.  N.  Y.  Supp.  853:  In  re  Suarei'a  Eatate,  168  N.  Y.  Supp. 

affd    177N,  Y.  53a:  Matter  at  Arebcr,  77  .Misc.  28.5.  137  140;  In  roNarfor'o  Eatate,  164  N.  Y.  Supp.  482;  Matter  of 

N  ^   Supp.  77a  Potter.  106  Miao.  113.  176  N.  Y.  Supp.  «>8. 

'get-oB  of  commlsiloiu  acalnit  lndrbUdness  (u  Dlaoatkiii  of  annugale  to  MUd  eommlaatiuia  br 

Htatc. — Matter  of  McDoitell.  184  App.  Dlv.  646.  laikii  oT  deceaaed  tmitcc— Matter  of    Bnahe.  127 

ApporHiHiment  arooni  aeieral  rund a. —Matter  of  N.  Y.  85. 

Fareo,  72  Mior.  305,  125  K  Y.  Supp.  158,  Comnjladinia  of  traiteea  On  real  «■!>(«.— Mattar 

Commlwlona.  when  Uken.— Hanooi  v.  Meeker.  Vi.'i  ol  Keane.  97  Mise.  213,  162  N.  Y.  Supp.  866;  Matter  of 

N    Y.  628;  Beard  v.  Beard,  140  N.  Y.  260;  Mailer  of  Hamoialay,  99  Miao.  21S.  163  N.  Y.  Supp.  687;  In  ra 

Worthintton,  141  N.  Y'.  9;  Wheelwright  v.  Rlioadea.  28  Suatea'i  Eatate.  168  N.  Y.  Supp.  140;  Matter  of  Bouoa. 

Hun  57^alter  of  Buder.  B  N.  Y.  Supp.  611.  1  Counoly  188  App.  IXv.  316. 178  N.  Y.  Supp.  7M. 

68'  WyooS  V  Van  Siclen,  3  Dem.  76;  Carrol  v.  Hugbea.  5  CoBunlnloni  of  decMaed     oecnhir.— Matter     at 

Ti^l  '337,  Barker,  188  App.  Div.  317,  174  N.  Y.  Supp.  230. 

CoiDDennUaa  by  trtU.—Iteland  v.  Corne,  67  N.  V,  One    eamndiiliHi    on    prlnelpsl    and    Idmdh.— 

343-  Matter  nf  MaaoD.  98  ^f.  Y.  627;  Matter  of  Ker-  Matter  of  FrMmas.  106  MJHi.  423,  174  N.  Y.  Supp.  416. 

nociian    104  N    Y,  BIS;  Richatdion  v.  Rlchardsan,  145  General  nardlmn  oT iDlknt. — Matter  of  Cbesery,  S9 

App.Div.5«),imN.Y'.Supp.B41;MatterofNeater,16B  Miao.  680.  162  N.Y._  Sum.  312. 

A^   Div   224    151  K.  Y.  Supp.  194;  Matter  of  Arkeii-  TemporMT  ad mtnfitnitor,— Matter  ol  Runk.    181 

buiih,  13 'Miao,  744.  25  N.  Y.  Supp.  251;  Matter  of  Hn[^  App.  Div.  481,  188  N.  Y.  Supp.  970,  affd.,  224  N.  Y.  31 

ES  32  Hun  618,  affd,.  98  N.  Y".  636;  Matter  of  Tilden,  44  (mem  1 ;  Matter  of  Eno.  02  Miao.  668.  166  N.  Y.  Supp. 

Hub  441- Arthur  v.Nelion,!  Dem.  337:  Mailer  of  Wcpk,^.  268;  Matter  of  Lurfwig,  112  Miao.  876,  183  N.  Y.  Supp. 

5  Dem    1H5;  Matlet  of  (VD.im.hu"  (in20j.  I  1.^  M.»-    i,'>7  886. 

btalea  eiCMdlng  (lOOiMW.— Matter    ol    M    .<i  Public   admlnlatntor.— In  re  Btewii'   EaUte,    185 

Add  Div  443.  88  N.  Y.  Supp,  798:  Matter  o(  r.  N,  Y,  Supp.  1066. 

MiK  199  38  N  Y  Supp  845  BSd„12.'\pp  ]>  Commltlecof  liMoniiM(ent.~Matter  olStratton,  76 

N   Y   Sum.  871;  Matter  of  Hollirook,  39  .Mi-          ■      -  Miac.  684,  137  N.  Y  Supp,  311. 

N  Y   Sudd  972'  Mailer  of  Hunt,  41  Misc   7.'.         \  When  cammlHlDiu  payaUa  to  aiecntor'a  calate.— 

S<ne' eS^Msller  of  CroMmao.  82  .Miao.  UK.  K',  .'.    ^i  Matter  of  Ziegler,  168  App.  Div,  735,  154  N.Y.  Supp.  862: 

Bum  268'  Klatti-r  of  Kesworlhy,  63  Hun  16S,  17  N.  Y.  Matter  ol  Zlealer,  86  Miao.  873, 143  N.  Y.  Bupp.  1065;  In 

fcSSs:  re  Kaylor'a  Eatate.  164  N.Y.  SiW' 482, 

^KmnilBSlona  u  eiecutor  and  trut tee.— Mailer  of  BmU  af  OHumlnloni  for  rMelnt  and  half  IW  dia- 

BloSmMN.Y.  153;  Hall  V,  Hall,  7SN-  Y  533;  Hurl  hurl  bnrieiii«iU<tff>ndg.-Mattarof3mith.  88Miao.  138, 

TOurint   88  N    Y.  121;  LbvUti  v.  Daviditin.  65  X.  Y.  49  N.  Y.  Supp.  131. 

263'  Matter  of  Hood,  98  N.  Y.  363;  Phoenii  v.  LiWngston.  Coinnilia>Dt  ao  Income.— Matter  of  Smith,  88  Miao. 

101  N  V  451-  Mallet  of  Crawfori!,  tI3  N,  Y,  560;  Mc.U-  138,  149  N.  Y.  Supp.  131. 

Bine  V    Potter    126  N.  Y    286:  Matter  of  Johnson.  17D Bate.— Matter  ol  Smith,    86  Mlwi.   130,   149 

NY  189  modfg,  67  App.  Dlv.  49*.  67  N.  Y.  Supp.  1004;  N.  Y.  Supp.  131. 

Matta  of  Curtln.  8  App,  Div.  285.  37  N.  Y.  Bupp.  588. 41  When  l^acy  not  ipecllle,— Matter  of  Groavescr,  US 

N.  Y.  Supp.  nil;  Mailer  of  CUnlou.  12  App.  Dlv.  708,  Miao.  344. 

§  286.  Fiduciaries  may  include  cost  of  bonds  as  necessai?  expense. 

A  guardian,  lrUMtf!e,    exci'Utur  ur  :;ihiiiiiistrator    required  by  law  to    give  a  bond  as 

such,  may  incluflf  a,s  a  piirt  of  lii^  in',.,'--:iry  expensea  such  reasonable  sum,  not  exceeding 
oup  per  centum  i>cr  .■tnuinii  ujkiu  liiv  iimount  of  such  bond  paid  hia  surety  thereon,  as 
auch  court  or  juilgi;  hIIums. 


art.  16  CX)ST8  AND  FEES;  COMMISSIONS  §287 

Derifatton.— Code  dv.  proe..  1 3320,  m  am.  by  L.  1893,     without  ohaage.    1 8220,  orighiaUy  revised  from  oode  ol 
oh.  466.  L.  1800,  oh.  04,  L.  1003,  eh.  404,  L.  1004,  oh.  755,     pioe..  1 244,  mibd.  4,  last  elauee. 
L.  1000,  eh.  65,  L.  1015,  eh.  631,  third  lentenee,  port,        Beiereiicts.— flee  oaaee  under  C.  P.  A.,  §1  ISO^ISIU 

§  287.  Fees  of  printers. 

Except  as  otherwise  specially  prescribed  by  law,  the  proprietor  of  a  newspaper  is  en- 
titled for  publishing  notice,  order,  citation  or  other  advertisement,  required  by  this 
chapter  to  be  published,  for  each  inch  of  agate  twenty-nine  ems  to  the  line,  to  seventy- 
five  cents  for  the  first  insertion  and  fifty  cents  for  each  subsequent  insertion.  In  counties 
containing  wholly  or  partially  cities  of  the  second  class,  the  proprietor  of  a  newspaper 
is  entitled  for  publishing  such  notices,  matters  and  advertisements  aforesaid,  for  each 
inch  of  agate  twenty-nine  ems  to  the  line,  to  one  dollar  and  twenty-five  cents  for  the 
first  insertion  and  one  dollar  for  each  subsequent  insertion;  and  in  idl  cities  of  the  first 
class,  to  twenty  cents  per  agate  lin*^  of  twenty-nine  ems  for  each  insertion.  If  such 
notices,  matters  and  advertisements  aforesaid  are  printed  in  type  other  than  agate,  the 
proprietor  of  a  newspaper  shall  be  entitled  to  the  number  of  inches  such  notices,  matters 
and  advertisements  would  occupy  set  in  agate  twenty-nine  ems  to  the  line.  (Am.  by 
L.  1921,  ch.  201,  in  effect  Oct.  1,  1921.) 

Derlfmtfon. — Code  dv.  proe^   1 3317.    m    am.    by        The  amendment  of  1021  made  to  conform  to  oode  civ. 
L.  1000,  oh.  407,  L.  1014,  oh.  185.  Is.  1010,  oh.  480,  L.  1020,     moo.,  i  3317.  aa  am.  by  L.  1020,  oh.  487. 
oh.  487,  i>art,  inthout  change.    Matter  omitted  ia  eovered        BefcreiiOM.~^8ee  oaaee  under  C.  P.  A.,  1 1813. 
elaewhere.     13317,    originally   reviaed    from    L.    1860, 
oh.  252,  L.  1860.  ch.  831.  L.  1874,  oh.  416. 


( 


H  288,  289  SURROGATE'S  COURT  ACT  art.  16 
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ARTICLE  16 
Appeals    , 

Seotion  288.  Appeal;  when  and  to  what  court  it  may  be  taken. 
289.  wno  must  be  made  parties.  • 

200.  Parties  to  appeal;  how  designated;  title  of  cause. 

201.  When  a  person  entitled  to  become  a  party  may  appeal. 

202.  Appeal  when  adverse  party  has  died. 

2!^.  Time  to  appeal;  how  taken.  • 

294.  Appeal  may  be  on  the  law  or  the  facts;  case  to  be  mad€i;  reversal. 

205.  Intermediate  order;  how  reviewed. 

206.  Proceedings,  if  attorney  or  party  not  found. 

207.  Defects  in  proceedings  may  be  supplied. 

208.  Security  to  perfect  appeal. 

200.  Where  decree  is  for  money  or  delivery  of  proi^erty. 

300.  Security  to  stay  proceedings  in  case  of  commitment. 

301.  Amount  and  requisites  of  undertaking;  action  thereon. 

302.  Security  may  be  waived. 

803.  Dqpoeit.  in  ueu  of  undertaking. 

304.  Undertaking  must  be  filed. 

305.  New  undertaking  to  be  given,  when  sureties  are  insolvent. 
806.  Action  upon  uncfertaking;  when  not  to  be  brought. 

307.  Proceedings,  when  party  dies  pending  appeal. 

308.  Order  of  substitution. 

300.  Power  of  appellate  court;  further  testimony. 
310.  Appeal;  proceedings  thereupon. 

§  288.  Appeal ;  when  and  to  what  court  it  may  be  taken. 

An  appeal  to  the  appellate  division  of  the  supreme  court  may  be  taken  from  a  decree 
of  a  surrogate's  court,  or  from  an  order  affecting  a  substantial  right,  made  by  a  surro- 
gate, or  by  a  surrogate's  court  in  a  special  proceeding,  by  any  party  aggrieved  thereby, 
except  where  the  decree  or  order  was  rendered  or  made  upon  his  default  in  appearing. 

DerlTAtlOB. — Code  dv.  proc.,  {  2754,  without  change;  of  Phalen«  61  Hun  208,  4  N.  Y.  Supp.  408;  Hawke  v. 

M  revised  by  L.  1014.  ch.  443  from  former  H  2668.  2570.  Hawke,  82  Hun  439.  31  N.  Y.  Supp.  968;  Matter  of 

1 2668,  new  aa  originaUy  inserted  in  code  civ.  proc.   1 2570,  Nottingham.  88  Hun  443.  34  N.  Y.  Supp.  404;  Aoooontiiif 

M  am.  by  L.  1896,  oh.  946;  originaUy  revised  from  R.  S.,  of  Burnett.  16  St.  Rep.  116:  Matter  of  PeareaU.  4  N.  Y. 

pt.  2.  oh.  6.  tit.  1. 1 36.  in  part;  pt.  3,  ch.  9,  tit.  3,  {  104,  and  Supp.  365.  21  St.  Bep.  305;  Munro's  Estate.  16  Abb.  363; 

part  of  {  118.  Lewis  v.  Jones.  50  Barb.  645;  Henry  v.  Henry.  4  Dem.  263; 

AppdestlOD.— Matter  of  Ross,  87  N.  Y.  614;  Hewlett  Skidmore  v.  Davis,  10  Paige  316;  Matter  of  HiJaey.  17 

▼.  Earner.  103  N.  Y.  164;  Matter  of  KiUan.  172  N.  Y.  647;  Week.  Dig.  241;  Matter  of  Walsh.    107  Miso.   475,  176 

Matter  of  Gihon,  29  Misc.  273. 61  N.Y.  Supp.  244:  Matter  N.  Y.  Supp.  701;  Matter  of  Murphy  (1921).  197  App. 

of  Dalbr.  34  Miso.  148,  69  N.  Y.  Supp.  494;  Miatter  of  Div.  139.  188  N.  Y.  Supp.  1. 

Sohaefsr.  in  Miso.  308. 182  N.  Y.  Supp.  732.  Pitfty  agnle?6d.— Mittter  of  Hodsman.  11  App.  Div. 

SvksMital  rights.— Deli^laine  v.  Lawrence.  3  N.  Y.  344.  42  N.  Y.  Supp.  1004.  affd^  161  ^.  Y.  627;  Austin's 

801;  HdMahon  v.  Harrison.  6  N.  Y.  443;  Boughten  v.  Will.  35  App.  Div.  278.  65  N.  Y.  Supp.  52:  Coe*s  WQl,  55 

FliaL^  N.  Y.  476;  Matter  of  Gilbert.  104  N.  Y.  200.  affg.  App.  Div.  270.  66  N.  Y.  Supp.  784;  Stapleton's  Will,  71 

89  Jiun  61;  Matter  of  Harriott.  145  N.  Y.  540;  Matter  App.  Div.  1.  76  N.  Y.  Supp.  657;  Matter  of  Rayner.  93 

of  Westom.  6  App.  Div.  595.  39  N.  Y.  Supp.  429:  Leet  v.  App.  Div.  114,  87  N.  Y.  Supp.  23:  Matter  of  HfJdmann, 

12  App.  Div.  11.  42  N.  Y.  Supp.  174;  Matter  of  161  App.  Div.  234,  135   N.  Y.    Supp.  143;   Owens    v. 

xiouten.  18  App.  Div.  301.  46  N.  Y.  Supp.  190;  Mor-  Bloomer.  14  Hun  296:  Vandemark  v.  Vandemark,  26  Barb. 

V.  Warner,  45  App.  Div.  424.  60  N.  Y.  Supp.  963.  416;  Matter  of  Parish  WUl,  42  Barb.  274.  affd.,  25  N.  Y. 

affd..  162  N.  Y.  612;  Matter  of  Scott.  49  App.  Div.  130.  62  9;  Reid  v.  Vanderheyden.  6  Cow.  719;  KeUett  v.  Rathbun, 

N.  Y.  Supp.  1059:  Matter  of  Hull,  109  App.  Div.  248.  95  4  Paige  102:  Foster  v.  Foster.  7  Paige  48. 

N.  Y.  Supp.  819;  Matter  of  Doig.  125  App.  Div.  746,  110  Denult.— People  ez  rel.  Patrick  v.  FitsgenOd.  78  App. 

N.  Y.  Supp.  93;  Matter  of  Powell.  136  App.  Div.  830.  Div.  339.  76  N.  Y.  Supp.  866;  Davies  v.  Skidmore.  5 

121  N.  Y.  Supp.  779;  Matter  of  Kelly  v.  Langevin,  153  HUlSOl. 

App.  Div.  322;  137  N.  Y.  Supp.  1099;  Fdster  v.  Shepard.  Costs.— Devin  v.  Patohin.  26  N.  Y.  441;  Seaman  v. 

36  Hun  183.  affd..  92  N.  Y.  251;  Matter  of  Johnson.  27  Whitehead.  78  N.  Y.  306;  WUcox  v.  Smith.  26  Barb.  316; 

Hon  638:  People  ez  rel.  Stevens  v.  Lott,  42  Hun  408;  Reid  v.  Vanderheyden.  5  Cow.  719;  Lain  ▼.  Lain.  10  Paige 

Matter  of  Soule,  46  Hun  661.  affd.,  109  N.  Y.  662;  Matter  191. 

§  289.  Who  must  be  made  parties. 

Each  party  who  has  appeared  in  the  special  proceeding  in  the  surrogate's  court,  must 
be  made  a  party  to  the  appeal.  A  person  not  a  party,  may  be  brought  in  by  an  order 
of  the  appellate  court,  made  after  the  appeal  is  taken,  in  such  manner  as  the  order  may 
prescribe. 

Dcfflfatloii.— <:k>de  civ.  proc..  1 2765.  without  ohange;  34  Barb.  694;  Oilman  v.  Brinkerhoff,  57  Barb.  176; 

as  revised  by  L.  1914.  ch.  443  from  former  1 2573;  section  KelUnger  v.  Roe.  7  Paige.  362;  Gilchrist  v.  Rea.  9  Paige  66; 

new  as  originally  inswted  in  code  dv.  proc.  Underhill  v.  Dennis,  9  Paige  202;  Jaunoey  v.  Rutherford, 

NeeMsary  parttM.— Matter  of  Stewart,  23  App.  Div.  9  Paige  273;  Matter  of  Thompson.  11  Paige  463. 

17.  48  N.  Y.  Supp.  999;  Peck  v.  Peck.  23  Hun  312.  affd..  New  parties.— Cox  v.  Schermerhom.  12  Hun  411; 

99  N.  Y.  608;  Patterson  v.  Hamilton.  26  Hun  665;  Matter  Matter  of  Dunn.  1  Dem.  294. 

of  Van  Vrancken.  3  N.  Y.  Supp.  445.  20  St.  Rep.  387;  Defect  of  parties.— Brown  v.  Evans.  34  Barib.  594; 

Kdlett  V.  Rathbun.  4  Bi^.  102;  Gardner  v.  Gardner,  5  Suffern  v.  Lawrence.  4  How.  129;  Gardner  v.  Gardner,  6 

Barb.  170;  Wilooz  v.  Smith.  26  Barb.  316;  Brown  v.  Evans,  Paige  170. 

879 


art.  16 


APPEALS 


if^HM 


§  290.  Parties  to  appeal;  how  de8igiiate4;  title  of  cause. 

The  party  or  person  appealing  is  designated  as  the  appellant,  and  the  adverse  peaty 
as  the  respondent.  After  an  appeal  is  taken  to  another  court,  the  name  of  the  appellate 
court  must  be  substituted,  for  that  of  the  court  below,  in  the  title  of  the  proceeding,  and 
in  any  case,  the  name  of  the  county,  if  ;t  is  mentioned,  may  be  omitted;'  otherwise  the 
title  shall  not  be  changed,  in  consequence  of  the  appeal. 

]tafflf»ltoii.^Code  dv.  proe.,  { 1395.  without  oluuiffs  applicable  by  code  dv.  proe.,  §2758.  { 1295,  orifliiaUjr 
•10^  to  adapt  it  to  MiTocate's  court  practice;  made     revieed  from  code  of  proo.,  1 326. 

§  291.  When  a  person  entitled  to  become  a  party  may  appeal. 

A  person  aggrieved,  who  is  not  a  party,  but  is  entitled  by  law  to  be  substituted,  in 
place  of  party;  or  who  has  acquired,  since  the  aiaking  of  the  order  or  decree,  an  interest, 
which  would  have  entitled  him  to  be  so  substituted,  if  it  had  been  previously  acquired, 
may  also  appeal,  as  prescribed  in  this  article,  for  an  appeal  by  a  party.  But  the  appeal 
cannot  be  heard,  until  he  has  been  substituted  in  place  of  the  party;  and  if  he  unreason- 
ably neglects  to  procure  an  order  of  substitution,  the  appeal  may  be  dismissed,  upon 
motion  of  the  respondent. 

DcrtTAtton. — Code  dv.  proo.,  { 1296,  without  diange,  except  to  adapt  it  to  eurrogate's  oourt  praotioe;  made 
applicable  by  code  civ.  proe.,  {  2758. 

§  292.  Appeal  when  adverse  party  has  died. 

Where  the  adverse  party  has  died,  since  the  making  of  the  order  or  the  entry  of  the 
decree,  or  the  rendering  of  the  judgment  appealed  from,  or  where  the  decree  appealed 
from  was  rendered,  after  his  death,  in  a  case  prescribed  by  law,  an  appeal  may  be  taken, 
as  if  he  was  living;  but  it  cannot  be  heard,  until  the  heir,  devisee,  executor,  or  adminis- 
trator, as  the  case  requires,  has  been  substituted  as  the  respondent.  In  such  a  case,  an 
undertaking  required  to  perfect  the  appeal,  or  to  stay  the  execution  of  the  decree  or 
order  appealed  from,  must  recite  the  fact  of  the  adverse  party's  death;  and  the  under- 
taking enures,  after  substitution,  to  the  benefit  of  the  person  substituted. 

Dcrtf»tloii. — Code  dv.  proo.,  1 1297,  without  change,  except  to  adapt  it  to  eurrogate'e  oourt  practice;  made 
applicable  by  code  dv.  proo.,  1 2758. 

§  293.  Time  to  appeal ;  how  taken. 

An  appeal  must  be  taken  within  thirty  days  after  the  service,  upon  the  appellant, 
or  upon  the  attorney,  if  any,  who  appeared  for  him  in  the  surrogate's  court,  of  a  copy 
of  the  decree,  or  order  from  which  the  appeal  is  taken,  and  a  written  notice  of  the  entry 
thereof,  except  that  the  party  entering  such  decree  or  order  shall  not  be  entitled  to  further 
notice  to  limit  his  time  to  appeal. 

An  appeal  must  be  taken  by  the  service  upon  each  party  to  the  appeal,  other  than  the 
appellant,  and  upon  the  surrogate,  or  the  clerk  of  the  surrogate's  court,  of  a  written  notice, 
referring  to  the  decree  or  order  appealed  from,  and  stating  that  the  appellant  appeals 
from  the  same,  or  from  a  specified  part  thereof.  Where  a  party  to  the  special  proceed- 
ing in  the  court  below  appeared  in  person,  the  notice  of  appeal  must  be  personally  served 
upon  him;  where  he  appeared  by  an  attorney,  it  must  be  served  personally;  either  upon 
him  or  upon  his  attorney. 


DcrlvAtton. — Code  dv.  proo.,  1 2756,  without  change; 
m  revieed  by  L.  1914.  ch.  443  from  former  §{  257272574. 
1 2572,  originaOy  revved  from  R.  8.,  pt.  2,  ch.  6,  tit.  1, 
f  55;  pt.  3,  ch.  9,  tit.  3,  U  90,  105-107.  i  2574,  new  as 
oruanally  meerted  in  code  dv.  proo. 

Note  of  revleen  off  1914.— A  party  in  default  cannot 
appeal,  new  {  2754. 

No  appeal  ehould  be  allowed  to  a  person  who  was  not  a 
party;  he  should  be  made  a  party  by  opening  the  decree  or 
in  the  appellate  court. 

Itaoafcr  Ua  proeMdliic.-~Matter  of  Dingham,  66 


App.  Div.  228,  72  N.  Y.  SUpp.  694;  Matter  of  Towneend, 
liS^App.  Div.  85, 138  N.  Y.  Supp.  191;  liiatter  of  Daly,  34 
Misc.  148,  69  N.  Y.  Supp.  494. 

limltf  ng  ttnie  to  appeal.— Marsh  v.  Avery,  81^.  Y. 
29;  Matter  of  Heldmann.  153  App.  Div.  583,  138  N.  Y. 
Supp.  59;  Matter  of  FlaUuer,  100  Misc.  281,  165  N.  Y. 
Supp.  414;  In  re  E^avanaugh's  Estate,  10  N.  Y.  Supp.  899; 
Matter  of  Armstrong,  32  St.  Rep.  441. 

Servlee  off  copy  or  deoee.— Matter  of  Loeer,  179  App. 
Div.  450,  166  N.  Y.  Supp.  401. 


§  294.  Appeal  may  be  on  the  law  or  the  facts;  case  to  be  made ;  reversal. 

The  appeal  may  be  taken  upon  questions  of  law,  or  upon  the  facts,  or  upon  both.  If 
it  is  taken  from  a  decree  rendered  upon  the  trial  by  the  surrogate,  or  by  the  surrogate 
and  a  jury,  of  an  issue  of  fact,  it  must  be  heard  upon  a  case,  to  be  made  and  settled  by. 
the  surrogate,  as  prescribed  by  law,  for  the  making  and  settling  of  a  case  upon  an  appeal 
in  an  action. 

871 


\ 


IS  295-298  SURROGATE'S  COURT  ACT  art.  16 

Such  appeal  brings  up  for  review,  by  each  court  to  which  the  appeal  is  carried,  each 

decision,  to  which  an  exception  ia  duly  taken  by  the  appellant,  as  prescribed  in  section 
seventy-two.  But  such  a  decree  or  order  shall  not  be  reversed  for  an  error  in  admitting 
or  rejecting  evidence,  unless  it  appears  to  the  appellate  court  that  the  exceptant  nas 
necessarily  prejudiced  thereby. 

DnlvsMni,  witliaut  chance  MatMrof  Jaolnos.  3SHunS00;  Matlar  of  Potter.  33  B ud 

um-inilh  a  Si  ..MS  2SfB  SM;  Matta  of  Byrao.  91  BiuZTS,  10' N.  Y.  Bupp.  TDO: 

KCtiaoin."  ..        ....  ov  proc  MatMr  of  Watrad,  efl  Bun  103,  ^  N.' V.  Suni.  MS;  Id 

iDtCpl  [if  -<-<  tlipn.  off  GO  MiH  IDO  re  PoM'a  EataCe,  IS  N.   Y.  Supp.  813;  Wlmlwricht  v. 

98  N.  y,  Siipp,  BZl.  Rhodw,  11  Abb.  N.  C.  382. 

nuns  of  dMlilttii.— BauDus  er    Se  N    Y    1  BaquMta  to  Bnd.— Matta  of  MoCarty,  t»  Miw.  ^3, 

Matter  d1  Deymon.  47  Add  Div  N  Y  Bupp  0V7  IZi  N.  Y.  9upp,   160;  Mattfr  of  Dodn.  40  Has  443; 

Matter  of  Widniayei,  S2  App  D      W      >£  N  Y  Surap  83  Diokal  r.  Yatea.  2  Dem.  220;  Matter  of  Hoyt.  S  Dam.  284. 

Matttr  ol  Bhsrwood,  76  Ami    D  78  N    i     Supp  BlevptlaEU.— ADssvina  v.  JaoksKi,   103  N.    Y.  4rO; 

ISa;  Waldo  v.  Wi^o.  3Z  Bun  ter  of  Mtnb  ii  Matta  of  Kellos.  104  N.  Y.  048;  Matter  of  Spracue,  :25 

Bun  107;  Matter  of  MeOniw  ULnver^ty   *S  N.  ¥.782;  Matterof  %n)tt.4iMV' Diff.  1,  3SN.  Y.Snpp. 

Dnn  uu   .ff.i     iiiN.Y   ee    Mm        of  Niles,  47  Hun  320;  Mattw  of  Bradmy,  74  HunUO,  30  N,  Y.  Bupp.  ^ 

PalDieltT   7&  Hu  28  NY   Sapp  Inra  Roberf i  Eetate.  74  Hub  fl30.  26  N.  Y.  Bupp.  838. 


1076;  Mailer  of  Ji^uuCcn  6  Dcm  J  Bnr  BaeCHBrr  fc 

NotlM  at  appni.—  In  le  f<p  »  Ul  4  App.  D  v  1  87  N.  Y.  514;  Bnyder  v.  Bhennan,  88  N.  Y.  OK;  Matter  of 

38  N.  y.  Supp.  320;  Ma    a  oli,  92  App  I)  r  462.  Mornn.  104  N.  Y.  74:  Matta  of  HTill  of  SnalEnc  13  I 

87  N.  Y  eupD.  128^  N.  YTgIG;  Matter  of  MiDar,  146  N.  Y.  121:  Matta  ot 

MotJon  Ibr  n«»  trial      Sm  tie  60  N  Y  106  Potter,  161  N.  Y.  84;  Mattaof  Woodward.  167  N.Y.^S 

Re  Spralt's  Will.  4  App    L  V    Y    Supp    339  Matter  of  ewrlR.  1  App.  Di>.  61S.  37  N.  Y.  Bupp.  496, 

^(atCe^  of  tkJireyer,  12  ^     k   I  aSd.,  1&3  N.  Y.  6S2:  Matta  of  WUkd,  10  App,  Div.  371, 

bror  In  admltUaK  or  rej«el     e     Mcnee      Matta  41  N,  Y.  Supp.  1006;  Matter  ol  PianoD,  IB  Ami.  IHt,  4T8, 

" ^.      —       ^.                    066  Matter  48  N.  Y.  Supp.  SS7;  Matta  of  Benton.  71  App.  Div.  B22, 


I  I70N  p  eoi    Mattaof  76  K.  Y.  Supp.  S6S;  Matter  of  Hopkiiu,  73  App. 

3P  D      4  NY  Supp  840;  77  N.  Y.  Bupp.  178;  Matta  of  Bteanwertb,  Sf  . 

Sligo  4  I    Supp  373  116,  8Q  N.  Yi  Si^.  864;  Matta  of  PalmMaa,  TS'BuB  43, 

.......       ,rwm  2SN.Y.Bupp.l)!i«liMBttao(Chaae.«tHiuiaCI3:MaUar 

!  App.  of  Melleo.  66  Hon  663. 9  N.  Y.  Supc.  929;  Matta  of  FdtL 

N  Y.  71  Hun  492,  24  N.  Y.  Bapp.  I0S3:lilatt«r  of  Tf^inctou, 

Supp  433;  79  Hun  128,  29  N.  Y.  %mp.  483:  Mattw  i  '  ~  ' 

Supp  031;  Hun  530.  32  N.  Y.  Smp.  SJ&  aSd.,  164  N.  Y 

N  ¥  610:  of  Dwen,  89  Hun  14^  34  N.  Y.  Butv.  llST. 

§  296.  Intennediate  order  how  renewed. 

Upon  an  appeal  from  a  decree  the  appellant  may  bring  up  for  review  each  inter- 
mediate order  which  necessarily  affected  the  decree  but  he  miiHt,  in  the  notice  of  appeal, 
distinctly  specify  the  mtermediaf*  order  to  be  reviewed. 

DtrHMiOn.— Subrtitute  lor  cods    tit.    proe,,  |130I.  to  nuTocata'a  eourt  pnotlce  by  eode  dv,  proe..  |27£S. 

The  rij^t  to  rvrifiv  an  intennediate  order  ia  affirmativoly  1 1301,  new  ae  orinnaUy  inserted  in  eode  cit.  proo.;  but 

Mated  initead  of  belns  left  to  infersnoe  under  (be  prtaeat  Ma  coda  of  proo.,  {  330. 
lacffua^  of  S  1301.    j  1301  ia  eApreaaly  made  applicable 

§  296.  Proceedings,  if  attorney  or  party  not  found. 

If  the  attorney  for  the  adverse  party  is  dead;  or  if  he  has  been  removed,  and  notice 
of  the  removal  has  been  served  upon  the  appellant's  attorney,  and  another  attorney 
has  not  been  substituted  in  his  place;  or  if,  for  any  reason,  service  of  a  notice  of  appeal, 
upon  the  proper  attorney  for  the  adverse  party,  cannot,  with  due  diligence,  be  made 
within  the  state,  the  notice  of  appeal  may  be  served  upon  the  respondent,  in  the  manner 
prescribed  by  law  for  serving  it  upon  an  attorney.  If  personal  service  upon  the  reepoiid- 
ent  cannot,  with  due  diligence,  be  so  made  within  the  state,  the  notice  of  appeal  may 
be  served  upon  him,  and  notice  of  the  subsequent  proceedings  may  be  given  to  him,  as 
directed  by  a  judge  of  the  court,  in  or  to  which  the  appeal  is  taken. 

'i  oourt  praatlee  by  ooda  dT 
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§  297.  Defects  in  proceedings  may  be  supplied. 

Where  the  appellant,  seasonably  and  in  good  faith,  serves  the  notice  of  appeal,  either 
upon  the  clerk  or  upon  the  adverse  party,  or  hie  attorney,  but  omits,  through  mistake, 
inadvertence,  or  excusable  neglect,  to  serve  it  upon  the  other,  or  to  do  any  other  act, 
necessary  to  perfect  the  appeal,  or  to  stay  the  execution  of  the  decree  or  order  appealed 
from;  the  court,  in  or  to  which  the  appeal  is  taken,  upon  proof,  by  affidavit,  of  the  fads, 
may,  in  its  discretion,  permit  the  omission  to  be  supplied,  or  an  amendment  to  be  made, 
upon  such  terms  as  justice  requires. 

I  3768.    1 1303,  oritiBalbi 

§  298.  Seciulty  to  perfect  appeal. 

To  render  a  notice  of  appeal  effectual  for  any  purpose,  except  in  a  case  specified  in 
the  next  section,  or  where  it  is  specialty  prescribed  by  law,  that  security  is  not  necessary 
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to  perfect  the  appeal,  the  appellant  must  give  a  written  undertaking,  with  at  least  two 
sureties,  to  the  effect  that  the  appellant  will  pay  all  costs  and  damages  which  may  be 
awarded  againilt  him  upon  the  appeal,  not  exceeding  two  hundred  and  fifty  dollars. 

Dvlfmttoii. — Code  oiv.  proo..  1 2769,  without  change;  Rap.  338,  7  St.  Rep.  753;  Fernbaoher,  v.  Fernbaoher,  4 

as  reviled  by  L.  1914,  ch.  443  from  former  1 2577.  ongi-  Dem.  227. 

aaUy  revieed  from  R.  8.,  pt.  2,  ch.  6,  tit.  1, 1  SB;  and  pt.  3,  noiare  to  duly  lUe  eieaMd  hf  sabMqoeDt  ming.— 

eh.  9,  tit.  3.  1 108.  Matter  of  St4»henaoa,  193  App.  Div.  929,  184  N.  T. 

NeeesflltF  of  andertakliic.— Matter  of  Howell,  169  8upp.  311. 

App.  Div.  909,  153  N.  Y.  Supp.  1120;  Arlcenbnrgh's  Es-  daffldenef.— Du  Bote  v.  Brown,  1  Dem.  317. 

tote,  17  Miec.  543,  41  N.  Y.  Supp.  287,  affd.,  11  App.  Div.  Amendment.— Matter  of  Witmark,  15  St.  Rep.  745. 
44,  43  N.  Y.  Supp.  1150;  Estate  of  Chiir,  11  Civ.  Proc. 

^  299.  Where  decree  is  for  money  or  delivery  of  property. 

In  every  case  except  one  in  which  the  letters  of  an  executor,  administrator  or  guardian 
have  been  revoked,  or  a  trustee  has  been  removed  a  notice  of  appeal  by  an  executor, 
administrator,  testamentary  trustee,  guardian  or  other  person  appointed  by  the  suiro- 
gate's  court,  from  a  decree,  directing  him  to  pay  or  distribute  money,  or  to  deposit  money 
in  a  bank  or  trust  company,  or  to  deliver  property;  or  by  an  executor  or  administrator 
from  an  order  granting  leave  to  issue  an  execution  against  him,  does  not  stay  the  execu- 
tion of  the  decree  appealed  from  unless  the  appellant  gives  an  undertaking,  with  at 
least  two  sureties,  in  a  sum  therein  specified,  to  the  efifect  that  if  the  decree  or  order, 
or  any  part  thereof,  is  affirmed,  or  the  appeal  is  dismissed,  the  appellant  will  pay  all 
costs  and  damages,  which  may  be  awarded  against  him  upon  the  appeal,  and  will  pay 
the  sum  so  directed  to  be  paid  or  collected,  or,  as  the  case  requires  will  deposit  or  dis- 
tribute the  money,  or  deliver  the  property,  so  directed  to  be  deposited,  distributed,  or 
delivered,  or  the  part  thereof  as  to  which  the  decree  or  order  is  affirmed. 

]>CfiT»tfon«— Code  civ.  proc.,  1 3700,  without  chance;  Stay* — ^Fembaoker  v.  Fernbaoker,  4  Dem.  227. 

«e  revised  by  L.  1914,  ch.  443  from  former  {  2578,  aa  am.  Iffect  of  fhtlare  !•  glf«  Meiirltr. — A^tter  of  Holmea. 

by  L.  1882,  oh.  890;  ori<inalW  revieed  from  R.  8.,  pt.  2,  79  App.  Div.  267,  79  N.  Y.  Supp.  687,  affd.,  176  N.  Y. 

«li.  6,  tit.  5. 1 21,  laet  claueenL.  1870.  eh.  359,  f  2.  604. 

AppHcatton.— Stout  v.  Bette,  74  Hun  266,  26  N.  Y. 
49flpp.  809. 

I  300.  Security  to  stay  proceedings  in  case  of  commitment. 

An  appeal  from  a  decree  or  an  order,  directing  the  commitment  of  an  executor,  ad- 
ministrator, testamentary  trustee,  guardian,  or  other  person  appointed  by  the  surrogate's 
court,  or  an  attorney  or  counsel  employed  therein,  for  disobedience  to  a  direction  of  the 
-surrogate,  or  for  neglect  of  duty;  or  directing  the  conmiitment  of  a  person  refusing  to 
•obey  a  subpoena,  or  to  testify,  when  required  according  to  law;  does  not  stay  the  execu- 
tion of  the  decree  or  order  appealed  from,  unless  the  appellant  gives  an  undertaking  with 
At  least  two  sureties,  in  a  sum  therein  specified,  to  the  effect  that  if  the  decree  or  order 
appealed  from,  or  any  part  thereof,  is  affirmed,  or  the  appeal  is  dismissed,  the  appellant 
will,  within  twenty  days  after  the  affirmance  or  dismissal,  surrender  himself  in  obedience 
to  the  decree  or  order  to  the  custody  of  the  sheriflF  of  the  county  wherein  he  was  directed 
to  be  committed. 

DcfflfalkMi. — Code  dv.  proc.,  1 27iBl.. without  change;  ae  revised  by  L.  1914.  ch.  443  from  former  12579,  origi- 
aally  revised  from  R.  S.,  pt.  3,  eh.  9,  tit.  3,  ||  111-116. 

§  301.  Amount  and  requisites  of  undertaking;  action  thereon. 

The  sum  specified  in  an  undertaking,  executed  as  prescribed  in  either  of  the  last  two 
sections,  must  be  fixed  by  the  surrogate,  or  by  a  judge  of  the  appellate  court,  who  may 
require  proof,  by  affidavit,  of  the  value  of  any  property,  or  of  such  other  facts  as  he 
deems  proper. 

An  undertaking,  given  as  prescribed  in  the  last  three  sections,  must  be  to  the  people 
of  the  state;  must  contain  the  name  and  residence  of  each  of  the  sureties  thereto;  must 
be  approved  by  the  surrogate  or  a  judge  of  the  appellate  court;  and  must  be  filed  in  the 
surrogate's  office.  The  surrogate  may,  at  any  time  in  his  discretion,  make  an  order 
authorizing  any  person  aggrieved  to  bring  an  action  upon  the  undertsddng,  in  his  own 
name,  or  in  the  name  of  the  people.  Such  action  may  be  prosecuted  in  the  same  manner, 
and  with  the  same  effect  as  an  action  upon  an  administrator's  bond;  and  the  proceeds 
of  the  action  must  be  paid  or  distributed  as  directed  by  the  surrogate,  to  or  among  the 
persons  aggrieved,  to  the  extent  of  the  pecuniary  injuries  sustained  by  them,  and  the 
balance,  if  any,  must  be  paid  into  the  surrogate's  court. 
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Daffmaoii.--Code  dv.  nroo.,  1 2762.  without  ohance;     tit.  3.  M  111-115.    {§  2580,  2581,  xiew   m  origiaally  in- 
iu  reviaed  by  L.  1914,  oh.  443  from  former  H  2579,  2580.     serted  m  code  dv.  proe. 
2581.    1 2570,  originaJly  revised  from  R.  8.,  pt  8.  oh.  9, 

§  302.  Security  may  be  waived. 

An  undertaking,  which  the  appellant  is  required,  by  this  article  to  give,  or  any  other 
act  which  he  is  so  required  to  do,  for  the  .security  of  the  respondent,  may  be  waived 
by  the  written  consent  of  the  respondent. 

Holfattoii. — Code  dr.  proc.,  S  1905,  without  ehai^fe;  proe.,  1 2758.  1 1805,  originftDy  revised  from  oocto  of  proc^ 
made  appGoable  to  surrogate'i  oourt  praotioe  by  oode  oiv.     f  334,  in  part. 

§  303.  Deposit,  in  lieu  of  undertaking. 

Where  the  appellant  is  required,  by  this  article,  to  give  an  xindertaking,  he  may^  in  lieu 
thereof,  deposit  with  the  clerk,  with  whom  the  decree  or  order  appealed  from  is  entered^ 
a  sum  of  money,  equal  to  the  amount  for  which  the  undertaking  is  required  to  be  given* 
The  deposit  has  the  same  effect,  as  filing  the  undertaking;  and  notice  that  it  has  been 
made,  has  the  same  effect,  as  notice  of  the  filing  and  service  of  a  copy  of  the  undertaking. 
The  court,  wherein  the  appeal  is  pending,  may  direct  the  mode,  in  which  the  money 
shall  be  kept  and  disposed  of,  during  the  pendency,  or  after  the  determination  of  the 
appeal. 

JDcrlvatton.-— Code  dv.  proo.,  S  1300,  without  ohause,  oode  dv.  proo.,  1 2758.  1 1300,  oricinaUy  revised  fromt 
ad^ted  to  aurrocate's  oourt  practice;  made  apptioable  oy     oode  of  proo.,  {  335,  in  part. 

§  304.  Undertaking  must  be  filed. 

An  undertaking,  given  as  prescribed  in  this  article  must  be  filed  with  the  clerk,  witbr 
whom  the  decree  or  order  appealed  from  is  entered,  except  that  upon  an  appeal  to  the 
court  of  appeals  the  undertaking  must  be  filed  with  the  clerk  of  the  court  wherein  the- 
original  judgment  or  order  was  entered. 

Dcrivatloii. — Code  dv.  proc.,  ft  1307.  as  am.  by  oourt  praotioe;  made  applicable  bv  oode  dv.  proo.,  {2758. 
L.  1910,  oh.  582,  without  change,  aoaptea  to  surrocate  s     1 1307,  originally  revisea  from  code  of  proo.,  1 343,  in  part  .. 

§  306.  New  undertaking  to  be  given,  when  sureties  are  insolvent. 

The  court,  in  which  the  appeal  is  pending,  upon  satisfactory  proof,  by  affidavit,  that 
since  the  execution  of  an  undertaking  given  as  prescribed  in  this  article,  one  or  more  of 
the  sureties  therein  have  become  insolvent;  or  that  his  or  their  circumstances  have  be- 
come so  precarious,  that  there  is  reason  to  apprehend,  that  the  undertaking  is  not  suffi- 
cient for  the  security  of  the  respondent;  may  make  an  order,  requiring  the  appellant  ta 
file  a  new  undertaking,  and  to  serve  a  copy  thereof,  as  required  with  respect  to  the 
original  undertaking.  If  the  appellant  fails  so  to  do,  within  twenty  days  after  the  serv- 
ice of  a  copy  of  the  order,  or  such  further  time  as  the  court  allows,  the  appeal  must  be 
dismissed,  or  the  order  or  judgment,  from  which  the  appeal  is  taken,  must  be  executed^ 
as  if  the  original  undertaking  had  not  been  given. 

Derivation. — Code  dv.  proo.,  ( 1308,  aa  am.  by  surrogate's  court  practice  by  oode  dv.  proo.,  1 2758> 
L.  1895,  ch.  946,  without  change;  made  applicable  to     {  1308,  originally  revised  from  oode  of  proo.,  f  335,  in  part.^ 

§  306.  Action  upon  undertaking ;  when  not  to  be  brought 

An  action  shall  not  be  maintained,  upon  an  undertaking,  given  upon  an  appeal,  taken 
as  prescribed  in  this  article,  until  ten  days  have  expired,  since  the  service,  upon  the 
attorney  for  the  appellant,  and  upon  the  sureties  on  such  undertaking,  of  a  written 
notice  of  the  entry  of  a  judgment  or  order,  affirming  the  decree  or  order  appealed  from^ 
or  dismissing  the  appeal.  Such  service  may  be  made  by  mailing  such  notice  in  a  postpaid 
wrapper  addressed  to  said  surety  or  sureties,  at  the  last  known  postroffice  address  of  such 
surety  or  sureties.  Where  an  appeal  to  the  court  of  appeals,  from  that  judgment  or 
order,  is  perfected,  and  security  is  given  thereupon,  to  stay  the  execution  of  the  decree 
or  order  appealed  from,  an  action  shall  not  be  maintained  upon  the  undertaking,  given 
upon  the  preceding  appeal,  until  after  the  final  determination  of  the  appeal  to  the  court 
of  appeals. 

Dcrifatton.— Code  dv.  proo..   11300,    as    am.    by     proc.,  12788.     ^1909,  originaUy  revised    from  oode  of 
L.  1894,  oh.  108,  without  change,  except  to  adapt  it  to     proo.,  I  348,  in  part, 
■urrogate's  court  practice;  made  applicable  by  code  dv. 

874 


art  16 


APPEALS 


iS  307-809 


§  307.  Proceedings,  when  party  dies  pending  appeal. 

Where  either  party  to  an  appeal  dies,  before  the  appeal  is  heard,  or  has  heretofore 
died,  and  the  appeal  has  not  been  heard,  if  an  order,  substituting  another  person  in  his 
place,  is  not  made,  within  three  months  after  his  death,  or,  where  he  has  heretofore 
died,  within  three  months  after  this  section  takes  effect,  the  court,  in  which  the  appeal 
is  pending,  may,  in  its  discretion,  make  an  order,  requiring  all  persons  interested  in  the 
decedent's  estate,  to  show  cause  before  it,  why  the  judgment  or  order  appealed  from 
should  not  be  reversed  or  affirmed,  or  the  appeal  dismissed,  as  the  case  requires.  The 
order  must  specify  a  day,  when  cause  is  to  be  shown,  which  must  be  not  less  than  six 
months  after  making  the  order;  and  it  must  designate  the  mode  of  giving  notice  to  the 
persons  interested.  Upon  the  return  day  of  the  order,  or  at  a  subsequent  day,  appointed 
by  the  ^ourt,  if  the  proper  person  has  not  been  substituted,  the  court,  upon  proof,  by 
affidavit,  that  notice  has  been  given,  as  required  by  the  order,  may  reverse  or  affirm 
the  judgment  or  order  appealed  from,  of  dismiss  the  appeal,  or  make  such  further  order 
in  the  premises,  as  justice  requires. 

DdrlvMIOB. — Code  dv.    proo.,    1 120S,  m  am.    by     {  1298,  originaUy  •  subititate  for  code  of  proo.,  1 121,  in 
L.  1877,  oh.  416.  without  mange:  made  an>lieable    to     part, 
surrogate's  court  praotioe  by  ooae    dv.    proo.,  {2758. 

§  308.  Order  of  substitution. 

Where  the  appeal  is  from  one  court  to  another,  an  application  for  an  order  of  substitu* 
tion,  as  prescribed  by  sections  two  hundred  and  ninety-one,  two  hundred  and  ninety- 
two  and  three  hundred  and  seven  must  be  made  to  the  appellate  court.  Where  personal 
service  of  notice  of  apphcation  for  an  order  has  been  made,  within  the  state,  upon  the 
proper  representative  of  the  decedent,  an  order  of  substitution  may  be  made,  upon  the 
application  of  the  surviving  party. 

]>Cfif»tloii«-— Code  dv.  proo.,  (  1299,  without  change;  made  applicable  to  surrogate's  oourt  praotioe  by  oode  dv 
proo.,  (2758. 


§  309.  Power  of  appellate  court;  further  testimony. 


Where  an  appeal  is  taken  upon  the  facts,  the  appellate  court  has  the  same  power 
to  decide  the  questions  of  fact,  which  the  surrogate  had;  and  it  may,  in  its  discretion, 
receive  further  testimony  or  documentary  evidence,  and  appoint  a  referee. 

The  4hppellate  court  may  reverse,  affirm,  or  modify,  the  decree  or  order  appealed  from, 
and  each  intermediate  order,  specified  in  the  notice  of  appeal,  which  it  is  authorized  by 
law  .to  review,  and  as  to  any  or  all  of  the  parties;  and  it  may,  if  necessary  or  proper, 
grant  a  new  trial  or  hearing.  Upon  an  appeal  from  a  determination  of  the  surrogate, 
made  upon  an  application  pursuant  to  subdivision  six  of  section  twenty,  the  appellate 
court  has  the  same  power  as  the  surrogate,  and  his  determination  must  be  reviewed  as  if 
an  original  application  were  made  to  that  court.  The  decree  or  order  appealed  from 
may  be  enforced,  or  restitution  may  be  awarded,  as  the  case  requires,  as  prescribed 
with  respect  to  an  appeal  from  a  judgment. 


( 


Dcrivatloii. — Code  dv.  proo.,  {  2703,  without  change; 
as  revised  by  L.  1914.  ch.  443  from  former  l|  2481,  2686, 
2587.  1 2481,  as  am.  by  L.  1909,  ch.  66,  origmaUy  revised 
from  R.  8..  pt.  3.  ch.  2,  tit.  1,  ${  6.  11;  L.  1837,  ch.  460, 
f  9.  in  part,  and  1 61;  L.  1870,  ch.  74,  §  2;  L.  1871,  ch.  424. 
f  2;  L.  1874,  eh.  9;  L.  1884,  ch.  309. 1 1,  as  am.  by  L.  1900, 
eh.  610,  1 1.  U  2686,  2687,  new  as  originally  inserted  in 
oode  eiv.  proo. 

In  genenl. — Ranken  ▼.  Janes,  10  App.  Div.  400,  41 
N.  Y   Supp.  1129. 

Fower  of  appelfaito  court. — Matter  of  Shonts,  229 
N.  Y.  874;  Kingsland  v.  Murray.  133  N.  Y.  170;  Matter 
of  Laudy,  148  N.  Y.  403;  Matter  of  Rogers,  10  App.  Div. 
693,  42  N.  Y.  Supp.  133;  Matter  of  Manhardt,  17  App. 
Div.  1, 44  N.  Y.  Supp.  836;  Matter  of  Drake,  46  App.  Div. 
206,  60  N.  Y.  Supp.  1020;  Matter  of  Purdy,  46  App.  Div. 
33,  61  N.  Y.  Supp.  430;  Matter  of  Cameron.  47  App.  Div. 
IfiO.  62  N.  Y.  Supp.  187,  affd..  166  N.  Y.  610;  Matter  of 
Lawrence,  48  App.  Div.  83,  62  N.  Y.  Supp.  673;  Matter 
ol  Hurlburt,  48  App.  Div.  91.  62  N.  Y.  Supp.  698;  Matter 
of  Richardson.  61  App.  Div.  637.  64  N.  Y.  Supp.  944; 
Matter  of  Warner.  63  App.  Div.  666.  66  N.  Y.  Supp.  1022; 
Matter  of  TUden.  66  App.  Div.  277.  67  N.  Y.  Supp.  879; 
Matter  of  Hedges,  67  App.  Div.  48,  67  N.  Y.  Supp.  1028; 
Matter  of  Arkenburgh.  85  App.  Div.  683,  69  N.  Y.  Supp. 
125;  Matter  of  HaU,  61  App.  Div.  266.  70  N.  Y.  Supp.  406; 
Matter  of  SUpleton.  71  App.  Div.  1,  76  N.  Y.  Supp.  667; 
Matter  of  Rice.  81  App.  Div.  223.  81  N.  Y.  Supp.  68;  affd.. 
176  N.  Y.  670:  Matter  of  Gihnan.  92  App.  Div.  462.  87 
N.  Y.  Supp.  128:  Matter  of  Van  Alstyne.  142  App.  Div. 
209,  126  N.  Y.  Supp.  1078;  Matter  of  Weed.  143  App. 
Div.  822,  127  N.  Y.  Supp.  966;  Matter  of  Del  Genovese, 


183  App.  Div.  200, 170  N.  Y.  Supp.  216;  Matter  of  Patter- 
son. 63  Hun  629. 18  N.  Y.  Supp.  499;  Matter  of  Bedlow,  67 
Hun  408,  22  N.  Y.  Supp.  290;  Matter  of  Laudy.  78  Hun 
479,  29  N.  Y.  Supp.  136.  affd.,  147  N.  Y.  699;  Matter  of 
Pike.  83  Hun  327.  31  N.  Y.  Supp.  689;  Matter  of  Harden- 
burg.  86  Hun  680,  33  N.  Y.  Supp.  160;  Matter  of  Steven- 
son, 86  Hun  326,  33  N.  Y.  Supp.  493;  Matter  of  Fried- 
lander.  189  App.  Div.  90,  178  N.  Y.  Supp.  50;  Matter  of 
Cohen.  193  App.  Div.  890. 183  N.  Y.  Supp.  106;  Matter  of 
Schaefer.  112  Misc.  308.  182  N.  Y.  Supp.  732;  Matter  of 


Herbom,  189  App.  Div.  319. 178  N.  Y.  Supp.  ita;  Matter 
of  Adler  V.  Levene,  191  App  Div.  40. 180  N.  Y.  Supp.  840; 
Matter  of  Howley.  114  Misc.  376.  186  N.  Y.  Supp.  666; 


Matter  of  Pluym  (1921),  196  App.  Div.  565,  186  N.  Y. 
Supp.  904;  Matter  of  Eno  (1921),  196  App.  Div.  131. 
187    N.    Y.  Supp.  756. 

Farther  testtmooy. — Matter  of  Beck.  6  App.  Div. 
211.  39  N.  Y.  Supp.  810.  affd..  154  N.  Y.  Supp.  760; 
Matter  of  Farmers^  Loan  A  Trust  Co.,  47  App.  Div.  448, 
62  N.  Y.  Supp.  369;  Matter  of  Westerfield.  61  App.  Div. 
413.  70  N.  Y.  Supp.  641 ;  Matter  of  Snedeker.  95  App.  Div. 
149.  88  N.  Y.  Supp.  847;  Matter  of  Hannah,  45  Hon  561; 
Matter  of  Gaines.  84  Hun  520.  32  N.  Y.  Supp.  398.  affd., 
164  N.  Y.  747;  Matter  of  Friedlander.  189  App.  Div.  90, 
178  N.  Y.  Supp.  50;  Matter  of  Eno  (1921).  196  App. 
Div.  131,  187  N.  Y.  Supp.  766. 

Newly  discovered  testimony. — ^fatter  of  Taylor 
(1921).  198  App.  Div.  944.  190  N.  Y.  Supp.  60. 

Order  off  appellate  court. — Matter  of  Kellog,  104 
N.  Y.  648;  Matter  of  Westerfield,  61  App.  Div.  418,  70 
N.  Y.  Supp.  641;  Wadley  v.  Davis,  38  Hun  186. 

New  trlAl.— Matter  of  Horton,  176  App.  Div.  447,  16 
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SURROGATE'S  COURT  ACT 


fcjp.<M 


it  U  N.  Y.      N.  Y.  S14; 


,  ^..r  Mai.— UUM  d 

87,  ITS  N,  Y.  Snip.  70. 
— MBtfar  df  Oam.  B7 


)sTla  *.  Ctaik,  ST  N.  Y.  SSS:  tfittw  c<  SlUn- 
H7,  UT;  MAtar  of  Totten,  ITS  N.  Y.  Ill; 

,-  JapUiu,  41  Mbo.  S3.  S3  nTY.  Sqpp.  an. 

■ndficirffMt  bT  avptbto  diTUon  eaBdo- 
>  MVC  af  >lil«li.— M»tHc  of  F 


§  310.  Appeal;  proceedings  Qiereupon. 

In  the  appellate  division  of  the  supreme  court  the  order  made  upon  an  appeal  from 
a  decree  or  an  order  of  a  surrogate's  court  must  be  entered  with  the  cleric  of  the  appellate 
division,  and  a  certified  copy  thereof  annexed  to  the  papers  tr&nsmitted  from  the  court 
below  upon  which  the  appeal  was  heard,  must  be  transmitted  to  the  court  from  which 
the  appeal  was  taken,  and  the  court  below  shall  enter  the  judgment  or  order  necessary  to 
carry  the  determination  of  the  appellate  division  into  eSect. 

Dcilntloii.— Cod*  dv.  proa.,  f  3764,  wltbout  Auc*:  FrrHW^Iiial  In  MlulPW  MMri.— MMt«r  of  IawIv. 

unrlHdbrl^IBU.  DiLMSbom  torma  t2E8^■•sm.  3S  App.  Dir.  M3,  SS  R:  Y.  Supp.  gSi  MaCts  of  DcEuu 

br  L.  ises,  ab.  MB:  notion  nanr  h  olabuDy  luartod  in  34  K^  308,  58  K.  Y.  Snpp.  MS;  Cola  r.  TWpsiuiii«,  37 

•odtolv.DM*,  HunllIiWa(Uavv.D>Tifca8HanlS«:M>ttac<rfCuip- 

Fomr  or  nnniate')  wwrt  ImJIih  wp«>l  from  bail.  4S  Hud  417,  1  N.  Y.  Suni.  231:  MktMt  of  Pkttar- 

«Mtaa.— MMtor  ofHicpbr,  78  App.  IHt.  Ai,  SI  N.  Y.  aUD,  99  Hun  S39, 18  N.  Y.  9upp.  4M. 
fcpp.  103;  Mktter  of  Ho^Sit,  41  Mbo.  83,  S3  K.  Y.  Supp. 


art.  17  PROBATE  OF  HEIRSHIP  $$  311-313 


ARTICLE  17 
Probate  of  heirship 


Section  311.  Heir  may  apply  to  establish  heirship. 

312.  -What  facts  to  oe  ascertained;  decree  thereupon. 

313.  Decree  to  be  recorded;  effect  thereof. 


§  311.  Heir  may  apply  to  establish  heirship. 

Where  a  person,  seized  in  fee  of  real  property  within  the  state,  dies  intestate,  or  with- 
out having  devised  his  real  property,  Ws  heirs,  or  any  of  them,  or  any  person  deriving 
title  from  or  through  such  heirs,  or  any  of  them,  may  present  to  the  surrogate's  court 
which  has  acquired  jurisdiction  of  the  estate,  or,  if  no  surrogate's  court  has  acquired 
such  jurisdiction,  then  to  the  surrogate's  court  of  the  county  where  the  real  property,  or 
any  part  thereof  is  situated,  a  petition,  describing  the  real  property,  setting  forth  the 
facts  upon  which  the  jurisdiction  of  the  court  depends,  and  the  interest  or  share  of  the 
petitioner,  and  of  each  other  heir  of  the  decedent,  in  the  real  property,  and  praying  for 
a  decree  establishing  the  right  of  inheritance  thereto,  and  that  all  the  heirs  of  the  de- 
cedent may  be  cited  to  show  cause  why  the  prayer  of  the  petition  should  not  be  granted. 
Upon  the  presentation  of  such  a  petition  a  citation  must  be  issued  accordingly,  except  in 
a  case  where  the  petitioner  was  a  party  to  a  judicial  settlement,  the  decree  upon  which 
determined  the  rights  of  the  parties  to  such  real  estate. 

D«lf»tloii.— €k)de  civ.  proc,  f  2765,  without  change;        Note  of  ntVlMn  of  IMA*— Bight  is  given  by  the  r«vi- 

M  revised  by  L.  1014,  oh.  443  from  former  1 2654,  as  am.  sion  to  determine  hdrship  on  judicial  settlement  (new 

by  L.  1892.  eh.  115;  originally  revised  from  L.  1878,  f  2736). 
•h.  662.  If  1.  2,  in  part. 

§  312.  What  facts  to  be  ascertained;  decree  thereupon. 

Upon  the  return  of  a  citation,  the  surrogate's  court  must  hear  the  allegations  and 
proofs  of  the  parties  and  determine  all  the  issues  raised.  The  petitioner  must  establish 
the  fact  of  the  decedent's  death;  the  place  of  his  residence  at  the  time  of  his  death;  his 
intestacy,  either  generally,  or  as  to  the  real  property  in  question;  the  heirs  entitled  to 
inherit  the  property  in  question;  the  name,  age,  residence  and  relationship  to  the  decedent, 
of  each;  and  the  interest  or  share  of  each  in  the  property.  The  surrogate,  when  these 
facts  are  established,  must  make  a  decree,  describing  the  property,  and  declaring  that 
the  right  of  inheritance  thereto  has  been  established  to  his  satisfaction,  in  acccH'dance 
with  the  facts,  which  must  be  recited  in  the  decree. 

]>ccfnitloil«— Code  eiv.  proe.,  f  2766,  without  ohai^;  Note  of  ntvlMn  of  lM4.--4Vovision  is  now  made  for 

■0  revised  by  L.  1914,  <di.  443  from  former  1 2666,  ongi-  trial  oi  suoh  questions  by  jury  so  that  the  prooeeding  need 

iiaUy  revised  from  L.  1873,  oh.  552,  ||  1  and  2,  in  part,  as  not  be  dismissed  in  event  of  oontest. 
moL  by  L.  1874,  du  127. 

§  313.  Decree  to  be  recorded;  effect  thereof. 

A  certified  copy  of  a  decree,  made  as  prescribed  in  the  last  section  may  be  recorded 
in  the  office  of  the  clerk,  or  of  the  register,  as  the  case  requires,  of  each  county  in  which 
the  real  property  is  situated,  as  prescribed  by  law  for  recording  a  deed,  and,  from  the 
time  when  such  copy  is  so  recorded,  the  decree,  or  the  record  thereof,  is  conclusive 
evidence  of  the  facts  so  declared  to  be  established  thereby  against  all  parties  to  such 
proceeding. 

Dslfallon. — Code  dv.  proe..  1 2767,  without  ohan^;  Note  of  lOflwrs  of  If  14. — ^As  provision  is  made  for 

■0  revised  by  L.  1914,  oh.  443  from  frnmer  1 2657,  onff-  trial  by  jury,  the  deoree  should  be  oondusive.   There  is  no 

naDy  revised  from  L.  1873,  eh.  552,  ff  1,  and  2,  in  part,  as  need  ior  reoording  the  proofs, 
am.  by  L.  1874,  oh.  127. 
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SURROGATE'S  CX)URT  ACT 

ARTICLE  18 
Definitions ;  application  of  otiier  laws 


n  Lawa  ■pplkable  to  MrUta  «o 

§  314.  Definition  of  expressions  used  in  this  act 

In  construing  the  provisiMiH  of  thia  act,  the  following  rules  must  be  observed,  except 
where  a  contrary  intent  is  expressly  declared  in  the  provision  to  be  construed,  or  plwly 
apparent  from  the  context  thereof: 

1.  The  word  "intestate,"  signifies  a  person  who  died  without  leaving  a  valid  w3I; 
but  where  it  is  used  with  respect  to  particular  property  it  signifies  a  person  who  died 
without  effectually  disposing  of  that  property  by  will  whether  he  left  a  will  or  not. 

2.  The  word  "assets"  agnifiea  personal  property  applicable  to  the  payment  of  the 
debts  and  funeral  expenses  of  a  decedent.  (Subd.  2  am.  by  L.  1922,  ch.  139,  in  effect  Sept. 
1,  1922.) 

3.  The  word  "debts"  includes  every  claim  and  demand,  upon  which  a  Judgmeht  for 
a  sum  of  money,  or  directing  the  payment  of  money,  could  be  recovered  in  an  action; 
the  word  "creditor"  includes  every  person  having  such  a  claim  or  demand,  any  person 
having  a  claim  for  expense  of  administration,  or  any  person  having  a.  claim  for  funeral  ex- 
penses; and  the  expression  "funeral  expenses"  includes  suitable  church  or  other  services,  n 
burial  lot  and  suitable  monumental  work  erected  thereon,  and  a  reasonable  chai^  or  ex- 
penditure for  the  perpetual  care  of  the  decedent's  burial  lot.  (Subd,  3  am,  by  L.  1922,  ch. 
139,  in  effect  Sept.  1,  1922.) 

4.  The  word,  "will,"  signifies  a  last  will  and  testament,  and  includes  all  the  codicils  to 
a  will. 

5.  The  expression,  "Iett«rs  of  administration,"  includes  letters  of  temporaiy  adminis- 
tration. 

6.  The  expression,  "testamentary  trustee,"  includes  every  person,  except  an  executor, 
an  administrator  with  the  will  annexed,  or  a  guardian,  who  is  designated  by  a  will,  or 
by  any  competent  authority,  to  execute  a  trust  created  by  a  will;  and  it  includes  such 
an  executor  or  administrator,  where  he  is  acting  in  the  execution  of  a  trust  created  by  the 
will,  which  is  separable  from  his  functions  as  executor  or  administrator. 

7.  The  word,  "surrogate,"  where  it  is  used  in  the  text,  Or  in  a  bond  or  undertaking, 
g^ven  pursuant  to  any  provision  of  this  act  includes  every  officer  or' court  vested  by  law 
with  IJie  functions  of  surrogate. 

8.  The  expression,  "judicial  settlement,"  where  it  is  applied  to  an  account,  signifies 
a  decree  of  a  surrogate's  court,  whereby  the  account  is  made  conclusive  upon  the  parties 
to  the  special  proceeding,  either  for  aU  purposes,  or  for  certain  purposes  specified  in  the 
statute;  and  an  account  thus  made  conclusive  is  said  to  be  "judicially  settled." 

9.  The  expression,  "intermediate  account,"  denotes  an  account  filed  in  the  surrogate's 
office,  for  the  purpose  of  disclosing  the  acts  of  the  persons  accountii^,  and  the  condition 
of  the  estate  or  fund  m  his  hands,  and  not  made  the  subject  of  a  judicial  settl^nent. 

10.  The  expression,  "upon  the  return  of  a  citation,"  where  it  is  used  in  a  proviMon 
requiring  an  act  to  be  done  in  the  surrogate's  court,  relates  to  the  time  and  place  at  which 
the  citation  is  returnable,  or  to  which  the  hearing  is  adjourned;  includes  a  supplemental 
citation,  issued  to  brii^  in  a  party  who  ought  to  be  but  has  not  been  cited;  and  implies 
that  before  doing  the  act  specified,  due  proof  must  be  made,  that  all  persons  required 
to  be  cited  have  been  duly  cited. 

11.  The  ftxpres^on,  "persons  interested,"  where  it  is  used  in  connection  with  an  estate 
or  fund,  includes  every  person  entitled,  either  absolutely  or  contingently,  to  share  in 
the  estate  or  the  proceeds  thereof,  or  in  the  fund,  as  husband,  wife,  legatee,  next  of  kin, 
hor,  devisee,  asi^gnee,  grantee  or  otherwise  except  as  a  creditor.  Where  a  provision  of 
this  act  prescribes  that  a  person  interested  may  object  to  an  appointment  or  may  apply 
for  an  inventory,  an  account,  or  increased  security,  an  all^ation  of  his  interest,  duly 
verified,  suffices,  although  his  interest  is  disputed;  unless  he  has  been  excluded  by  a 
judgment,  decree,  or  other  final  determination,  and  no  appeal  therefrom  is  pending. 
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12.  The  term,  "next  of  kin,"  includes  all  those  entitled,  under  the  provisions  of  law 
relating  to  the  distribution  of  personal  property,  to  share  in  the  unbequeathed  residue 
of  the  assets  of  a  decedent  after  payment  of  debts  and  expenses,  other  than  a  surviving 
husband  or  wife. 

13.  The  expression,  "real  property,"  includes  every  estate,  interest,  and  right,  legal 
or  equitable,  in  lands,  tenements,  or  hereditaments,  except  those  which  are  determined 
or  extinguished  by  the  death  of  a  person  seized  or  possessed  thereof,  or  in  any  manner 
entitled  thereto,  and  except  those  which  are  declared  by  law  to  be  assets.  The  word, 
■"inheritance,"  signifies  real  property  as  defined  in  this  subdivision,  descended  as  pre- 
scribed by  law.  The  expression,  "personal  property,"  signifies  every  kind  of  property 
which  survives  a  decedent,  other  than  real  property  as  defined  in  this  subdivision,  and 
includes  a  right  of  action  conferred  by  special  statutory  provision  upon  an  executor  or 
administrator. 

14.  The  word  "guardian"  refers  to  a  guardian  of  an  infant's  person  or  property,  or 
both,  appointed  by  the  surrogate's  court  or  the  supreme  court,  and  includes  a  guardian 
appointed  by  will  or  deed. 

15.  Whenever  in  this  act  a  paper  or  instrument  is  required  to  be  "acknowledged,  or 
proved,  and  duly  certified,"  the  same  shall  be  acknowledged  or  proven  in  the  same  manner 
as  a  deed  is  required  to  be  acknowledged  or  proved  and  certified  to  be  recorded  in  that 
coimty,  except  that  when  executed  within  the  state  of  New  York,  no  certificate  of  the 
county  clerk  shall  be  required. 

16.  The  word  "respondent"  when  used  in  this  act  signifies  every  party  to  a  special 
proceeding,  except  the  petitioner. 

17.  The  words  "surrogate's  court"  and  "surrogate"  where  they  refer  to  jurisdiction 
mean  the  particular  court  or  surrogate  having  jurisdiction  of  the  estate  or  fund. 

18.  Whenever  in  this  act  a  citation,  order,  notice  or  paper  is  directed  to  be  deposited  in 
the  "post-office"  or  in  a  "si>ecified  post-office,"  such  deposit  may  be  made  or  directed 
to  be  made  in  any  post-office,  branch  post-office,  sub-station  or  letter  box  maintained 
and  exclusively  controlled  by  the  United  States  government. 

Derifstloii.— <3ode  dv.  proo.,   12768,    m    am.    by  **  Letters  of  adiiiliilstrmtloii."—Wicdor  v.  Arohibald, 

L.  1916,  oh.  447,  amended:  reviaed  by  L.  1914,  ch.  443  118  Miso.  643. 

from    fonner  1 2514,  at  am.  by  X.  19O0,  eh.  120;  moet^  **#vdlelal  seltteiiMnt."— Pattee  v.  Harper,  183  App. 

new  in  eode  oiv.  proe.;  but  subd.  4  was  originaUy  reviaed  Div.  88, 170  N.  Y.  Supp.  562;  Matter  of  Pott«r,  106  Mue. 

from  R.  8.,  pt.  2,  eh.  6,  tit.  1,  f  71,  and  subd.  13  from  113,  175  N.  Y.  Supp.  598;  Matter  of  Appell  (1921),  197 

R.  S.,  pt  2.  oh.  2.  f  27,  App.  Div.  631,  189  N.  Y.  Supp.  510. 

**  Aueto.'*~Matter  of  Ryan  (1921).  115  Miso.  472,  ^IntemMdlftte  MCOiiiit.^<--Matter  of  AppeU  (1^1), 

188  N.  Y.  Supp.  387.  197  App.  Div.  631,  189  N.  Y.  Supp.  510. 

<<Debto.**~Matter  of  Kean,  108  Miso.  107,  178  N.  Y.  '^Fertons  Interested/*— Mattiv  of  Hardy,  216  N.  Y. 

Supp.  60.  132;  Matter  of  Wood.  170  App.  Div.  533, 156  N.  Y.  Supp. 

^t9redltor.»*--Matter  of  Kean.    108    Miso.  107,  178  810;  In  re  Lonc's  Estate,  161  N.  Y.  Supp.  450;  Matter  of 

N.  Y.  Supp.  60.  Barnes,  110  Muo.  569, 181  N.  Y.  Supp.  73. 

Wm.— Matter  of  Johnson.  105  Miso.  451,  174  N.  Y. 
Supp.  493. 

§  316.  Application  of  act;  confirmation  of  previous  acts. 

Each  provision  of  this  act  relating  to  the  jurisdiction  of  the  surrogate's  court,  to  take 
the  proof  of  a  will,  and  to  grant  letters  testamentary  or  letters  of  administration  or 
regulating  the  mode  of  proceeding  in  any  manner  connected  with  the  estate  of  the 
decedent  applies,  unless  otherwise  expressly  declared  therein,  whether  the  will  was  made, 
or  the  decedent  died,  before  or  after  this  act  takes  effect.  All  acts  hitherto  of  surrogates 
and  officers  acting  as  such  in  completing  by  certifying  in  their  own  names  any  uncertified 
wills,  and  by  signing  and  certifying  in  their  own  names  any  uncertified  records  of  wills 
and  of  other  proofs  and  examinations  taken  in  the  proceedings  of  probate  thereof,  before 
their  predecessors  in  office,  are  hereby  confirmed  and  declared  to  be  valid  and  in  full 
compliance  with  the  pre-existing  statutory  requirements. 

DerlfAtloii. — C^ode  civ.  proo.,  1 2769,  without  ohance;  by  L.  1893,  oh.  686;  originally  revised  from  R.  S.,  pt.  2. 
■0  revised  by  L.  1914,  oh.  443  from  farmer  1 2482,  as  am.     <di.  6,  tit.  1,  f  67b. 

§  316.  Certain  provisions  made  applicable  to  proceedings  in  surrogates'  courts. 

Except  where  a  contrary  intent  is  expressed  in,  or  plainly  implied  from  the  context 
of  this  act,  a  provision  of  law  or  of  rules,  applicable  to  practice  or  procedure  in  the  supreme 
court,  applies  to  surrogate'  courts  and  to  the  proceedings  therein,  so  far  as  they  can  be 
applied  to  the  substance  and  subject  matter  of  a  proceeding  without  regard  to  its  form. 
(Am.  by  L.  1922,  ch.  653,  in  effect  April  13,  1922.) 

DetlfAtloil. — Code  <civ.  proo.,  f  2770,  wiUiout  ehan^;  jurisdiotion,  jury,  trial,  etc.,  we  omit  speoifioation  of  oer- 

as  revised  b^  L.  1914,  oh.  443  from  former  1 2538;  seotion  tain  parts,  and  inolude  all  ^e  oode  dv.  proo.,  as  limited  by 

new  as  orismally  inserted  in  oode  oiv.  proo.  the  language  used. 

Note  of  remen  of  1914. — On  aooount  of  enlarged 
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HsOsDi  mnd  ordcn Matter  of  TOden  (1S22),  117  ot  Bodsmui,  113  Mjm.  210,  IM  N,  Y.  Suro.  1S6;  Maiifi 

Mim.eSS.  at  Levy  (1021).  198  App.  Div.  TT3.  191  NT  Y.  <BupF  SS, 

Oonimlidaii  to  take  teilinMMDr-~Miitter  ct  Ebuk-    FtirtlMl  wml»«ltoa.— M«tHc  of  LcluS  175. 

ODD,  ISO  iL»>.  Dir.  21«.  107  N.  Y.  Supp.  472.  Add.  Dit.  M,  Ifll  N.  Y.  Sui».  31G. 

Ocmai  ■iSlteatton  of  otlnr  ptoiWOu  of  oa4o.—  Fabilc   BdminbbatdT.— MatUr   of   Huamer,   10£. 

Mattw  oflSmDMniuui,  104  Mitn.  GIB.  Miu.  721,  17«  N.  Y.  Supp,  8S7. 

bUBliiMloD  Of  pmrtr  or  wltoau  befbn    btol.—  Jon  liUI.— M.ttw  ofXIawy,  94  Miw.  «M,  1S7  r,  Y. 

Peopla  einl.  Uwia  v.  Fowls,  22e  N.  Y.  84;  Matter  ot  Bupp.  062. 
Cariw,  193  Anh  Dlv.  36£.  1S4  N.  Y.  Supp.  39:  Mstler 

§  317.  Effect  of  this  act  on  laws  applicable  to  certain  counties. 

Nothing  in  this  act  shall  repeal,  amend  or  modify  any  existing  law  specially  applying 
to  any  county,  which  ia  inconsistent  with  any  section  of  this  act  nor  in  any  manner 
affect  any  litigation,  action  or  special  proceeding  pending  oD:(September  first,  nineteen 
hundred  and  fom1«eu,  except  as  herein^ter  stated,  and  such  pending  action  or  special 
proceeding  shall  proceed  under  the  practice  established,  the  same  as  though  not  affected 
by  this  act;  provided,  however,  that  the  provisions  of  this  act  relating  to  the  trial  by 
jury  of  controverted  questions  of  tact  shall  apply  to  all  such  pending  actions  or  sperial 
proceedings. 

Deilntlaa. — Code   idv.    ptoe.,    |27T1,    u    vn.   by  Peudlnt  Htlatlao. — Matter  ol  lovlndla.  ISA  App. 

L.  1915,  oh.  S74.  without  change.  Div.  400.  IGl  NTV.  Supp.  1007;  Rau^t  v.  Weed,  17D.^pp. 

AppHeaHan.— Matter  of  Kent,   ISS  App.  Div.  388,  EKv.  ISS,  IIUI  N.  Y.  Supp.  10S8:  Matto  ol  Cutto.  17S 

ISeKY.  Supp.  B94;AirredUiuvenityv.fHoe,  193  App.  App.  Div.  M7,  1B3  M-  Y^  Supp.  64£;  Matter  ol  ^woner. 

Div.  270,  184^.  Y.  Bupp.  219;  Matto  of  Kennedy,  110  87  MEm.  170,  IW  N.  Y.  Supp.  136;  Matl«r  ol  loriiiellK. 

UiH.  92,  179  N.  Y.  Bupp.  765.  B8  Miio.  221.  ISO  N.  Y.  Supp.  689;  Matter  of  Boovill,  BB 

E8CCI  on  jDriadlcBoB.— Matter   of   Bilverznan.   ST  Miss.  304,  IfiO  N.  Y.  Bupp.  1070. 

.    Mbc  S71,  161  N.  Y.  Supp.  382;  Matter  of  Hammer,  105  TaBtloIl  of  eoati.— Uetter  o(  Canniiichaoi,  87  Mite. 

Min.  721, 174  N.  Y.  Sui«.  887.  172, 150  N.  Y.  Suiv.  431. 
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ARtlCLE  19 

I 

Laws  repealed;  when  to  take  effect 

Section  318.  Lawi  repMlecL 

319.  Wb«a  to  take  effect. 

§  318.  Laws  repealed. 

The  sections  of  the  code  of  civil  procedure  specified  ia  the  schedule  hereto  annexed,, 
and  all  acts  amendatory  thereof  or  supplementEj  thereto  in  force  when  this  act  takes 
effect  are  hereby  repealed.  When  two  numbers  in  such  schedule  are'  united  by  a  hyphen 
both  such  numbers  are  included  as  well  as  all  intermediate  numbers. 

« 

§  319.  When  to  take  effect. 

This  chapter  shall  take  effect  October  first,  nineteen  hundred  and  twenty-one.  (Am., 
by  L.  IWl,  ch.  201,  in  effect  Oct.  1,  1921.) 

The  tunendment  of  1921  poetpooed  the  taUnc  effect  of  this  act  from  Anril  16  to  Oct  1. 1921. 

Schedule  of  Laws  Repealed. 

Code  of  Civil  Procedure,  §§961,  1822,  2472-2664,  2664.ai  2665-277U 

asi 
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BcferencM  are  to  sMtloBi 


Abandonment. 

appeal 291 

Abfttemant  and  continuanea. 

aoooimting  in  surrogate's  court  on  death  of  accounting  party 257 

AbMnca. 

who  to  act  where  surrogate  absent 8 

AbsentaM. 

absent  witnesses  to  will  on  probate 142 

proof  of  signature  of  absent  witness  to  will 142 

revocation  of  administration  on  return 99 

revoking  letters  testamentaiy,  etc.,  summarily 104 

saleofrsal  property  of  decedent  for  distribution  to 234 

temporary  administrator,  powers  as  to  real  property  and  providing  for  family 131 

whoi  and  how  appointed 126 

Accounts  and  accounting.  ^ 

L  In  general. 

accounts  as  assets  in  hands  of  executor 202 

admissions  and  allowance  of  claims  or  debt  by  executor  or  administrator,  effect 210 

advancement,  adjustment  of 270 

affidavit  verifying  account 264 

annual  examination  of  guardian's  account 192 

appraisement  of  property  to  be  delivered  in  lieu  of  money. .' 268 

debts  due  executor  or  administrator,  proof  on  accounting 209 

delivery  of  property  in  lieu  of  pasrment  of  money 268 

disputed  or  unsettled  debts  or  claims,  fraudulent  settlement  by  compromise  or  compound- 
ing   213 

distribution  after  account  judicially  settled 267 

or  disposition  of  proceeds  of  sale,  mortgage,  or  lease 242 

executor  or  administrator  of  deceased  executor,  etc. ...» 257 

expenses  and  disbursements  of  administration,  setting  forth  in  account 222 

filing  in  surrogate's  office 18 

guaidian,  filing  inventory  and  account 190 

judicial  settlement  defined 314 

limitation  of  action,  suspension  of  statute  as  to  claim  in  favor  of  executor  or  administrator  209 

negligence  action,  where  recovery  had  in 252 

objections  to  allowed  claim  on  ground  of  fraud  or  negligence,  filing 210 

pajrment  after  account  judicially  settled 267 

power  of  surrogate  to  complete  accounting  instituted  before  predecessor 20 

profit  and  loss,  allowing ; 265 

recording  instruments  settling  accounts  in  part  or  in  whole 251 

rejection  of  allowed  claim,  suspension  of  statute  of  limitation 210 

release  of  sureties,  accounting  on 109 

returning  voucher  to  accounting  party 18 

revocation  of  letters,  accounting  on 85 

sale  of  real  property,  proceedings  to  secure  on 236 

supplemental  accoimt,  filing  on  execution  of  order  for  sale,  mortgage,  or  lease 242 

temporary  admicistraior  on  application  by  creditor •  129 

unknown  persons,  proceedings  to  determine  right  to  legacy  or  distributive  share 272 

II.  Intermediate  account. 

compelling,  proceedings  on  return  of  order 254 

oompulsoiy  judicial  settlement  of  account  of  guardian  or  trustee 256 

defined 314 

failure  to  file,  proceedings  on 254 

filing  by  order 253 

voluntarily 253 

proceedings  on «. 253 

voluntary  judicial  settlement  of  account,  filing  and  proceedings  thereon 255 
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INDEX 
Accounts  and  accountings — Continued. 

III.  Judicial  settlement. 

1.  In  general. 

absentee,  pasrment  of  legacy  or  distributive  share  into  court 273^ 

proceedings  by  comptroller  to  compel  payment  of  legacy  or  distributive  share 

into  court 275 

adjournment  of  judicial  settlement  after  making  order  to  mortgage,  lease,  or  sell 238 

advancement,  adjustment  on 270* 

citation,  order  to  account  and  proceedings  on  compulsory  judicial  settlement 260 

claim  rejected  by  representative,  trial  on  judicial  settlement 211 

contest  between^  accoimting  party  and  other  parties,  trial  and  determination 209 

decree  against  decedent  executor  or  administrator,  effect  of 114 

contents .  274 

settling  account  of  executor,  etc.,  recording 16 

destrojdng  vouchers  after  five  years  from  date  of  decree IS- 

effect 274 

infant,  to  whom  share  paid 271 

judicially  settled  defined 314 

recording  decree  in  surrogate's  ofiioe 16 

'reference  to  examine  account fid- 
hear  and  determine  questions  arising  from  non-settlement 66 

retention  of  property  to  cover  claim  not  due  or  disputed 296- 

uncontroverted  allegations  in  account  as  constituting  due  proof 76 

unknown  persons,  payment  of  legacy  or  distributive  share  into  state  treasury 272 

2.  Voluntary  judicial  settlement. 

citation , 262^ 

examination  of  executor  or  administrator,  guardian  or  trustee 263 

petition,  when  may  be  presented  and  contents 261 

proceedings  on  return  of  citation 263 

vouchers,  production  on  demand 263 

when  may  be  asked 261 

3.  Compulsory  judicial  settlement. 

citation,  order  to  acco\mt  and  proceedings  thereon 260' 

compelling  judicial  settlement 258 

effect  of  voluntarily  filing  petition  for  judicial  settlement 260 

petition  to  compel,  by  whom  made  and  contents 25^ 

service  of  order  on  representative,  necessity  for 260 

voluntary  judicial  settlement,  as  bar  to 260' 

when  may  be  compelled 258 

Acknowledgment. 

acknowledgment  or  approved  and  duly  set  aside,  defined 314 

I)ower  of  derk  to  take 32' 

surrogate  to  take  acknowledgment  of  deeds  and  other  instruments 20 

Acting  surrogate. 

compensation 15- 

designation 2* 

proceedings  before,  when  and  how  recorded .- 39 

Actions. 

bond  of  executor,  administrator,  testamentary  trustee,  or  guardian,  action  on 113 

action  by  successor IH- 

action  on,  where  successor  not  appointed 115 

by  heir,  devisee  or  other  person  aggrieved  for  reinbursement  after  sale  of  realty  for  debts 24^ 

recovery  of  apportioned  rent,  annuities,  or  dividends 204 

undertaking  given  to  stay  proceedings,  on 301 

on  appeal,  limitation  of  action  on 306 

Adjournment. 

clerk,  power  to  adjourn  in  absence  of  surrogate 32 

discretionary  with  surrogate 20 

judicial  settlement  after  making  order  to  mortgage,  lease,  or  sell 238 

mandatory  where  necessary  parties  not  cited  or  notified 20 

supplemental  citation  or  additional  notice  to  parties  not  notified  or  cited 20 

Administration. 

expense,  proceeding  to  compel  payment 217 ' 

letters  of  administration  defined 314 

sale  of  real  property  to  pay  expenses 234 

Advancement. 

adjustment  in  decree  for  distribution 270 
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SURROGATE'S  COURT  ACT— References  abe  to  SBcnpNS 
.Advtrtlseinent. 

fees  of  printer 287 

notice  to  creditors  to  present  oUims 207 

AffldsTits. 

accounts  by  executor,  administrator,  guardian,  or  trustee 264 

daim  against  decedent's  estate,  affidavit  in  support  of 207 

filing  in  surrogate's  office 18 

inventory  and  account  by  guardian 191 

power  of  clerk  to  take 32 

surrogate  to  take 20 

Albany  county. 

stenographers,  appointment,  removal  and  compensation. 25,  26 

Alderman,  board  of. 

NeW  York  City,  fixing  compensation  of  clerks  appointed  by  surrogate 21 

Alien  property  custodian. 

when  to  be  cited «. 68 

AUeng. 

non-raident  incompetent  to  act  as  executor,  administrator,  testamentary  trustee  or  guardian  94 

supplementary  letters  testamoitary,  right  to  on  disability  being  removed 156 

Amendment. 

defect  in  record  in  surrogate's  court 42 

jurisdictional  facts  may  be  supplied  by ! 42 

Annuities. 

apportionment  on  death  of  person  interested 204 

recovery  of  apportioned  annuities 204 

Answer. 

form  and  requisites 49 

necessity  for  writing 49 

verification 49,  60 

Appeal. 

I.  In  general. 

appellant  defined 290 

court  to  which  appeal  may  be  taken 288 

efifect  of  decree  on  trial  of  issue  of  facts  without  jury.- 71 

fees  for  comparing  and  certifsdng  case 29 

issuance  of  letters  though  appeal  taken  from  decree 87 

respondent  defined • 290 

when  appeal  may  be  taken 288 

who  may  appeal 288 

II.  Judgment  and  orders  appealable. 

decree  or  order  a£Fecting  substantial  right 288 

questions  reviewable,  decree  after  trial  of  issue  of  facts 294 

law  or  fact 294 

III.  Taking  appeal. 

amendment  to  supply  defects  in  proceedings 297 

case,  when,  required,  making  and  settling 294 

death  of  adverse  party  before  appeal  taken 292 

party  pending,  e£fect  of  failure  to  substitute 307 

defects  in  proceedings  that  may  be  supplied 297 

designation  of  parties •. 290 

how  taken 293 

intermediate  order*  notice  to  specify '  295 

notice  of  appeal,  contents  and  service 293 

specifsring  intermediate  order  to  be  reviewed 295 

notice,  service  where  attorney  or  party  cannot  be  served  personally 296 

perfecting  appeal,  supplying  defects 297 

service  of  notice ?93 

on  respondent  where  attorney  dead  or  not  found 296 

wheie  attorney  or  party  cannot  be  served  personally 296 

substitution  on  dleath  of  adverse  party , 292 

time • 293 

titie  of  action  on  appeal 290 

IV.  Parties. 

aggrieved  party,  appeal  dismissed  where  substitution  not  made 291 

hearing  delayed  until  substitution  made 291 

bringing  in  new  party  by  order  of  appellate  division 280 

death  of  adverse  party  before  appeal  taken 292 

pending  appeal,  substitution,  effect  of  failure 307 

designation 290 
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INDEX 

Appeal — Contlnuad. 

IV.  PartieB— Continued. 

DecpBsary  uid  proper  partiea 289 

order  of  Btbstitution,  court  makiiis , 308 

pereon  aggrieved,  order  for  substitution 291 

perBoDs  agBiieved  tboush  not  party 2B1 

Bubatitutitn.  by  what  court  order  made 308 

of  aggrieved  party 291 

of  heir,  executor,  etc.,  as  respondent  on  death  of  adverM  party 292 

who  may  apply  (or  order 308 

who  to  he  made  parties 2S6 

V.  Security 

action  oD  ondertaking,  Bervice  of  Dotioe  of  entry  of  judgment  or  oidet  m  prarequisH*.. .  306 

whi^re  appeal  takeo  to  court  of  appeals 306 

aotton  upon  undertaking,  limitation  as  to  time  of  betinninc 306 

bond,  diflc.iarge 119 

deposit  in  lieu  of  undertaking 303 

diBmisa.ll  un  failure  to  file  new  undertaldcg 305 

filing  uodirtaking ' 301 

insolvpncy  of  sureties  on  undertaking,  new  undartakiiiK SOS 

oecessiiy  fir  and  nature  of  security  to  perfect  appeal 298 

new  undertaking  where  sureties  insolvent 306 

perfecting  appeal 208 

underiakingtopMfect  appeal 298 

where  adverse  party  dies  before  appeal 292 

waiver  r.if  Becuritf • 302 

VI.  Staj- of  proceedings. 

action  on  undertaking 801 

limitalion  as  to  time  of  beginning 306 

orjiippeal  to  court  of  appeals 306 

Brrvire  of  notice  of  entry  of  judgment  as  prere<iuisite 306 

amount  and  requisiteB  of  undertaking  to  stay  commitment 301 

eupcu  lion  of  decree 301 

appeal  from  decree  admitting  will,  etc.,  as  staying  issuance  ol  letters 87 

revotnglettersorsuspendingeiecutor,  etc.,  or  removing  testamentary  trustee 87 

eommitmeat,  undertaking  to  Bta^ 300 

deposit  in  lieu  of  undertaking 303 

dismissal  cf  appeal  on  failure  to  file  new  undertaking 305 

distrihutioQ  of  proceeds  of  action  on  undertaking 301 

eieeuiion  al  decree,  when  undertaking  required  and  contents 299 

filing  undertaking 301,  304 

inaolvEncyof  sureties,  new  undertaking SOS 

new  undertaking  where  Bureties  insolvent 305 

order  or  decree  committing  executor,  etc.,  tor  contempt 67 

perfected  appeal,  when  operative  as  stay  of  proceedings 81 

undertaking,  action  on 301 

filing 301 

when  required  and  contents 299 

waiver  of  undertaking 302 

VIL  Hearing  »nd  determination. 

death  of  pnrty  pending  appeal,  effect  of  failure  to  subotituta *. 307 

diBmisFjl  of  appeal  by  aggrieved  party  where  substitution  not  made 291 

on  fuilure  to  file  new  undertaking '. 305 

fact.  poMtTof  courtto  decide  question 309 

hearing  delayed  till  aggrieved  party  substituted 291 

intemitdiate  order 295 

iudgmi^ut,  entiy  in  court  below  on  order  of  appellate  divimoQ SIO 

order,  entry  and  transmission 310 

powiT  of  appellate  court 309 

prejudicial  error  to  be  shown  in  admitting  or  rejecting  evideaoe 294 

referee,  poiver  of  appellate  court  to  ^point 309 

restitution,  when  ordered 309 

testimony,  power  of  appellate  court  to  recave 309 

Vlll.    CoBtfl. 

amount ', ,  283 

b)'  whom  payable 283 

IX.  Court  of  appeals, 

action  on  undertaking 306 

undertnking,  filing 301 

Appetrance. 

acknowledgiiietit,  when  necessary 63 

filing  notice  of  appearance B3 

how  made. . 63 

juriBdiction  of  person  by 41 


SURROGATE'S  CX)URT  ACT— Refbbencbb  abs  to  Segtionb 
AjipeinuDce — Continued. 

right  to  appear  in  person 63 

special  guardian,  when  to  be  appointed  for  infant  or  inoompetent 64 

when  appearanoein  person  neoessazy 63 

A]>pell«nt. 

defined 290 

Apportionment. 

recovery  of  apportioned  rent,  annuities,  or  dividends 204 

rents,  annuities,  and  dividends  on  death  of  person  interested 204 

Appraisers. 

adjournment  of  appraisal 106 

appointment . .  *. 195 

of  other  appraisers  to  appraise  distant  property 196 

appraisal,  notice  of  and  making 195 

appraisment,  how  made 105 

of  propoty  to  be  delivered  in  lieu  of  money  on  judicial  settiement 268 

different  places,  appraisal  in 106 

fees  and  expenses,  amount,  affidavit  and  taxation 284 

newly  discovered  property 106 

oath 105 

power  of  clerk  to  act *. 32 

publication  of  namesin  New  York  County 36 

Assets. 

debts  due  from  executor  included 203 

decree  or  order  as  evidence  of 70 

defined 202, 3 14 

delivery  of  property  by  executor,  etc.,  compelling •  266 

where  executor,  etc.,  has  died,  absconded,  been  removed,  or  become  insane 266 

withheld 206 

trial  and  decree 206 

property  withheld,  proceedings  to  discover 205 

transmission  by  ancillazy  executor  or  administrator 164 

what  deemed  assets 202 

Assignment. 

decree  directing  pasrment  of  money  into  court  or  to  designated  persons 81 

Attachment. 

power  to  execute  warrant  in  any  county 52 

sheriff  to  whom  directed 266 

Attestation. 

citation,  attested  in  name  of  surrogate  and  by  seal 53 

Attorney  and  client. 

I.  In  general. 

attorney  for  public  administrator  of  Kings  county 124 

stay  of  proceedings  on  appeal  from  order  or  decree  committing  attorney  for  contempt 87 

II.  Appearance  and  authority. 

attorney  of  county  treasurer  acting  as  administrator 123 

in  general 63 

power  of  clerk  of  court  to  act  in  proceedings  before  surrogate 32 

when  surrogate  disqualified  to  act  as 4 

III.  Compensation. 

executor,  etc.,  who  is  attorney 286 

payment  of  counsel  fees  by  executor,  administrator,  guardian  or  testamentary  trustee ....  222 

Attorney  general. 

i4>plication  for  order  designating  another  officer  to  act  for  surrogate 12 

citations,  when  to  be  issued  to 54 

compelling  judicial  settlement  of  accounts  by  executor,  administrator  guardian  or  trustee 259 

service  of  papers  on,  citation  on  petition  for  voluntary  judicial  settlement  of  acooimt 262 

Auction. 

selling  disputed  or  unsettled  debts  or  daims  against  estate 212 
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Bsnk. 

dspooit  of  aaMta  in  bank  where 

BsqilMtS. 

delivery  of  uticlea  bequeathed,  time 218 

proceedinga  to  compel  paymeat 217 

Bills  •nd  notM. 

priority  and  payment 21! 

Bondi. 

I.  In  genenl. 

actiona,  on  bond  of  executor,  adminiatrator,  teatamentaiy  tniatm,  or  ■uanfikn 113,  114 

where  Bucoeavar  not  appointed 116 

•dminiHtiator  de  boiiia  non 136 

penalty 131 

reguiaitea  and  filing 121 

when  may  be  di«pensed  with 121 

apphcation  of  article  7  of  lUTTosate'a  oourt  act  to  execnton,  adminbtnton,  etc.,  h«reto- 

fore  appointed 117 

proTisiona  relatiag  to  bonda  in  oivil  action 106 

^iproval t05 

eosta  of  bond  of  Gduoiaiy  aa  neoeooary  eipeoM 286 

depoajt  of  seouritieg  of  e«t«te  to  leduoe  penalty  ot  bond 106 

diacbarge  when  given  for  perfoimanoe  of  an  act 116 

on  appeal I  IS 

«xecutor«and  adminiatrator*,  aneillaiy  aieeutor  or  admioiatmtar 163 

executor  acting  aa  tiuatee 169 

new  bond,  or  new  aureties,  whMi  niay  be  required 107 

will  anneiiad,  bond  of  executor  or  adminiatrator 135 

filing 18 

guardian,  limited  and  reatrictlTB  letten  of  guardianlhip 181 

of  persona 1S2 


legAcy  paid  before  time  for  presentation  of  claim  expired 318 

limited  letttsa,  bond  upon 122 

mortgage,  aalc,  or  leaae  of  read  pMperty,  mntent*  and  filing  of  bond  of  npnttoUMrv  on 

order  for 239 

new  bond  on  application  of  surety  for  releaae 109 

persona  who  may  present  petition  for 107 

when  may  be  required 107 

new  bonda  or  surety,  right  of  principal  to  subatibite  aft«s'  judicial  aBttlement Ill 

■uretiES,  who  may  preeent  petition  for 107 

priority  and  payment  of  bond 213 

prooeeding*  on  application  for  new  bond  or  sureties 108 

public  administrator  of  Einv  County 124 

recording 106 

in  suiTogate's  offioe 16 

releaae  of  sureties,  application  for 109 

sale  of  real  property,  bond  to  prevent  aale 236 

■ecuritiea  deposited  to  reduce  penalty  of  bond,  care  and  ouatody 100 

withdrawal  from  depooitorr 106 

sureties,  liability  between  prior  and  subsequent  sureties 113 

for  personal  property  received  by  representative  in  another  capainty 112 


II.  Official  bond. 

clerk  of  aurrogate'i  court  of  Kioss  County 32 

tStect  on  bond  of  levy  upon  property  of  ddinquent 84 

punishment  of  delinquent  for  contempt 84 

tees  for  reeording 29 

liability  of  sureties  on  surrogate's  bond  for  acta  of  clerk 6 

temporary  surrogate 14 

Books  atul  p^MTS. 

oompleting  and  sgning  papeta  and  record*  left  uncomplet«d  by  predeoessor.  power  ot  *urTDsBte  30 

eounty  ebaitB,  books  requited  for  surrogate's  office 16 

axempUfying  and  certifying  transcript  ot  papers,  power  of  surrogate 20 

indexing  record  booka  in  surrogate's  office 17 

inapeotion.  lij^t  to  in*i>ect  at  all  leaaonable  times 19 

noting  subsequent  decree  on  record  of  will,  letten  or  original  decree 17 


SURROGATE'S  COURT  ACT— Refehbnces  ahe  to  Sections 

Books  and  papers— Continued. 

record  books  required  to  be  kept  by  Burrogate 1$ 

search  for  by  subrogate 20 

subpoena  duces  tecum  to  comi>el  producticm 20 

Bronx  county. 

attendants,  etc.,  appointment,  removal,  compensation  and  duties 28 

clerk,  power  to  sign  name  of  surrogate 32 

Brothers. 

admini^ftration,  when  entitled  to  letters 118 


C 
Case. 

fees  for  comparing  and  certifying  case  on  appeal 29 

settlement  of  case  containing  exceptions 72 

when  required  on  appeal  from  surrogate's  decree 204 

Cattaraugus  county.  ^ 

deputy  derk  of  surrogate's  court,  appointment 21 

Cemetery. 

sale  of  real  property  to  pay  for  burial  lot 234 

Certificates. 

fees 29 

Chamberlain. 

application  of  provision  as  to  payment  of  money  into  supreme  court 229 

money  paid  into  surrogate's  court,  transferring  to 229 

securities  deposited  in  surrogate's  court,  transferring  to 229 

Chautauqua  county. 

deputy  clerk  of  surrogate's  court,  appointment   '21 

Children. 

administration,  when  entitled  to  letters 118 

Choses  in  action. 

assets  in  hands  of  executor 202 

Citations. 

I.  In  general. 

ancillary  letters  testamentary  or  of  administration,  to  whom  issued 162 

to  foreign  guardians 186 

appointment  of  general  guardian,  to  whom  issued 177 

attorney  general,  when  to  be  issued  to 54 

•execution  and  return 62 

failure  to  cite  necessary  parties  as  ground  for  adjournment 20 

issuance  to  attorney  general  on  failure  of  heirs  at  law  or  ncoct  of  kin 64 

probate  of  heirship 311 

will  of  citizen  of  United  States  domiciled  in  Great  Britain  and  Ireland 138 

supplemental  citations,  issuance  on  adjournment  when  necessary  parties  not  cited 20 

"upon  the  return  of  a  citation"  defined 314 

waiver  of  issuance  or  service 41 

who  to  be  cited  on  probate  of  will 140 

II.  Contents. 

attorney  general,  when  to  be  issued  to 64 

in  general 63 

unknown  persons,  description  in  citation 64 

use  of  fictitious  name 64 

III.  Issuance. 

attestation  in  name  of  surrogate  and  by  seal  of  court 63 

petition  to  revoke  letters  or  remove  trustee 100 

power  of  clerk  to  issue 32 

to  issue 20 

IV.  Service. 

absentee,  service  personally  without  state 66 

admission  of  service 61 

application  for  order  for  service  by  publication  or  personally  without  state 67 

county  in  which  may  be  served  or  executed 62 

foreign  corporation,  service  personally 66 
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dtatioDfl — Continued. 

IV.  Servioe — Continued. 

inoompetent  penon,  manner  of  servioe  on 65 

wheaaervice  may  be  required  on  third  person 60 

infant,  manner  of  servioe  by  publication . . .  \ 50 

infant,  on 65 

infant,  when  servioe  may  be  required  on  third  person 60 

manner  of  and  time  of  service  personally  without  state 50 

non-resident,  servioe  personally  without  state 56 

personal  servioe,  effect  of  order  for  puUioation  or  servioe  without  state 68 

manner  within  state 66 

personally  without  state,  contents  of  order 58 

place  of  servioe 50 

proof  of  service 61 

public  officer,  admission  of  servioe 61 

publication 56 

contents  of  order 58 

manner  of 50 

papers  in  which  publication  to  be  made •  62 

proof  of  publication 61 

service  by,  where  creditors  exceed  fifty 56 

substituted  service 56 

effect  of 56 

time  within  which  to  be  made  after  order  granted 55 

time  of  servioe 50 

k                               unknown  persons,  service  by  publication 66 

f:                              who  may  serve 50 

I  GitlM. 

I ;'                       printers,  fees  for  publishing  notices  in  dty  of  first  class 287 

OitisMUi. 

domiciled  in  Great  Britain  and  Ireland,  probate  of  will  here 138 

non-residait  aliens  not  competent  as  executor,  administrator,  testamentary  trustee  or  guardian  04 

dtisens,  whoi  testamentary  guardian  or  trustee  may  act  as  executor  on  giving  bond 07 

City  chamberlain. 

deposit  of  money  and  securities  with 220 

CiTil  Practice  Act. 

applicability  of  provisions  as  to  verification  to  proceedings  in  surrogate's  court 50 

application  of  provisions  to  surrogate's  court 316 

Claims.    See  Debts  and  Claima. 

ClaM. 

citations,  descriptions  of  unknown  parties 54 

Clerks  of  court. 

I  L  In  general. 

I                                additional  clerks,  appointment 21 

'                                        to  be  paid  by  surrogate,  appointment 21 

appointment 21 

I                                 compensation 21 

I                                  deputy  derk,  appointment 21 

expenses  in  taldng  testimony  out  of  court 31 

fees  for  copying  or  recording  paper 20 

recording  or  copsring  papers 20 

KingsCounty,  appointment,  term  of  office  and  removal  of  chief  clerk 22 

compensation  of  chief  clerk  and  other  clerks 22 

oath  of  office  and  bond  of  chief  derk 22 

liability  of  surrogate  for  acts  of  derk 5 

revocation  of  appointment 21 

security,  right  of  surrogate  to  take 5 

II.  Powers  and  duties. 

adjournment  to  definite  time  in  absence  of  surrogate 82 

attesting  and  «gning  letters 88 

certifying  and  signing  records  of  court 32 

copy  of  paper 32 

denial  of  right  to  act  as  appraiser,  attorney*  referee,  or  apodal  guardian 32 

iaauance  of  execution  on  money  decree 83 

issuing  dtations,  subpoena  or  other  mandate 33 

Kings  County,  duties  of  chief  derk 22 

oaths,  power  to  administer 32 


i 


SURROGATE'S  COURT  ACT— REraRBNCM  are  to  Sections 
Cl«rk  of  Couxtr— continued. 

II.  Powers  and  duties— Continued. 

partioular  powers  conferred  on  olerk  by  surrogates  in  Einfls,  Bronx,  Queens,  and  New  York 

Counties ^ 32 

powers  of  sunogate  ezeroisable  by  clerk 32 

proof  of  will,  power  to  take  in  Kings,  Bronx,  Queens,  and  Westchester  Counties 32 

transcript  of  decree  directing  payment  of  money  into  court  or  to  designated  persons 81 

trust  fund  register,  duty  to  keep 33 

CkkUateral  attack. 

presumption  of  jurisdiction  on 43 

ComniiBsionB. 

executor,  etc.,  amount 286 

apportionment  among  several 286 

Commitment. 

stay  of  proceedings  on  appeal,  undertaking 300 

Common  law. 

descent  of  pipperty  to  heir,  how  affected  by  statutes  defining  assets 202 

Compensation. 

chief  derk  of  surrogate's  court  of  Kings  County 22 

derksof  court  and  derks in  surrogate's  office 21 

court  officers,  etc 23 

power  of  board  of  supervisors  tofix 23 

interpreter  of  surrogate's  court  in  Kings  County 24 

referee  appointed  by  surrogate 66 

special  guardian 280 

temporary  and  acting  surrogate 16 

Compounding. 

disputed  or  unsettled  debts  or  claims  against  estate 213 

CompromJie. 

action  granted  to  executor  or  administrator 122 

claim  in  favor  of  decedent's  estate 122 

disputed  or  unsettled  debts  or  daims  against  estate 213 

Concurrent  Juriidictlon. 

two  or  more  surrogates « 46 

Confirmation. 

deed  given  by  representative  in  execution  of  land  contract 227 

report  of  referee 66 

Consolidation. 

proceedings  in  surrogate's  court 66 

Construction. 

rules  for  construing  provisions  of  surrogate's  court  act 314 

wills,  proceedings  to  obtain 145 

Contempt. 

appearance  in  person  required 63 

civil  contempt,  effect  on  bond  of  enforcing'decree  by  punishment  for  contempt 84 

enfordng  decree  by  punishment  for 84 

effect  of  appeal  on  decree  or  order  of  committment 87 

power  to  punish  dvil  or  criminal 20 

return  of  inventory,  failure  to  comply  with  order  directing  as  contempt 199 

stay  of  proceedings  on  appeal  from  order  or  decree  of  committment 87 

Contingent  Claims. 

filing 207 

Contracts. 

monesrs  unpaid  on  contract  for  sale  of  land  as  assets  in  hands  of  executor 202 

Corporations. 

letters  of  administration  with  will  annexed,  right  of  corporation  residuary  legatee  to 133 

stock  as  assets  in  hands  of  executor 202 
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I.  In  general. 

collection,  discretionary  ooBta 277 

decrea  orprder  to  state 275 

how  payable 276 

liability,  on  appeal 283 

aeeurity,  diaa«reetnent  of  jury  on  probate , 282 

non-resident  mediig  issue 282 

taxation 275 

II.  To  whom  awarded. 

additional  allowance  in  eettlinB  account 279 

appeal 283 

intennediBte  accounting  required  by  surrogate 270 

judioia!  Bettlement  of  account* ; 279 

ptoponeot  of  will 27S 

sale  of  real  property 281 

special  euardian.  compensation . .  ,  280 

unsuccessful  conteataot  of  will 278 

III.  Amount. 

additional  allaw&ace  in  settling  account 279 

»PPe»l 283 

comrnksdons.  expenses,  and  counsel  fees  on  sale  of  real  property 281 

disbursement,  including 276 

discretionary  on  order 277 

fees  of  appraisers  and  expenses 281 

referees,  juror,  or  witness 281 

intermediate  accounting  required  by  surrogate 279 

judicial  settlement  of  accounts 279 

limitation  on  amount  tc  be  fixed  by  surrogate 27S 

stenographer's  minutes,  costs  of  copy 278 

surrogate  to  fix  amount,  when 278 

IV.  Appeal. 


Coiinttos. 

books  required  for  surrogate's  office  as  county  charge IS 

costs  of  depoffidog  securities  by  guardian  of  property  as  oounty  charge 180 

effect  of  surrogate's  court  act  on  laws  applicable  to  certain  counties 317 

liability  for  feen  of  special  guardian  appointed  on  failure  of  guardian  to  file  account 193 

County  clerk. 

filing  and  docketing  decree  directing  payment  of  money  into  court  or  to  de«icnat«d  perscns.  61 

record  of  wills  of  real  property 152 

County  court. 

stenographer,  when  stenographer  of  surrogate's  court  to  act 2fi 

Count;  Judge. 

acting  as  surrogate,  compensation 15 

proof  of  necessity  for  and  authority  to  act 11,  12 

superseding  Butbonty,  manner  of 13 

designation  when  acting  sa  surrogate 2 

juty  where  county  judge  is  also  surrogate 36 

proof  of  authority  to  act  for  Burrogate , 8 

special  county  judge,  when  to  act  as  surrogate 8 

time  and  place  of  holding  surrogate's  court  where  county  judge  is  also  surrogate 35 

when  to  act  as  surrogate 8 


County  tTAUiu'w. 

administration,  renunciation  of  right  to  letters  of 120 

when  entitled  to  letters : 118 

administrator,  qualifying  as  and  tees 123 

application  for  appointment  of  temporan'  administrator 12(1 

of  provisions  as  to  payment  of  money  into  supreme  court 229 

court  officers,  payment  of  compensation  upon  certificate  of  surrogate 23 

duties  as  to  moneys  paid  or  securities  deposited  with 229 

letters  of  administration  with  will  annexed 133 

moneys  or  securities  paid  into  or  deposited  with  surrogate's  court,  delivery  to  county  treasarer  229 

non-resident,  transmitting  letters  of  administration  to  state  comptroller 19 

receiving  money  paid  into  surrogate's  court 220 
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SURROGATE'S  COURT  ACT— Rbfekbncbb  abb  to  Sections 

Court  and  trust  fund  register. 

book  for  entry  of  court  and  trust  fund 16 

Court  offices. 

appointment,  removal,  compensation  and  duties 23 

powers  in  counties  other  than  Kings,  Queens,  Bronx,  Richmond  and  Erie 23 

Creditor. 

administration,  application  for  letters 1 19 

allowance  of  claims  on  purchase  of  real  property 243 

citation  on  petition  for  ancillary  letters,  issuance  to 162 

dedned 314 

efifect  of  proceedings  taken  by  or  against  testamentary  trustee  who  is  executor  or  administrator.  170 

letters  of  administration  with  will  annexed,  when  entitled  to 133 

payment  by  ancillaiy  executor  or  administrator 165 

temporary  administrator,  power  as  to  paying  debts 129 

conviction  of  infamous  crime  disqualifies  as  executor,  administrator,  testamentary  trustee  or 

guardian 94 

misdemeanor,  commingling  funds  of  estate  or  depositing  or  investing  in  personal  name 231 

Crops. 

assets  in  hands  of  executors,  etc ,  ,\ »,.» 202 

Curtesy. 

sale  of  on  sale  of  decedent's  property,  when  and  disposition  of  proceeds 248 

D 
Death. 

adverse  party  before  appeal,  effect 292 

executor  or  administrator,  appointment  of  successor 93 

power  of  survivor  to  act 93 

successor  of  administrator  or  executor,  right  to  continue  action 93 

Debts  and  claims. 

allowance  of  claim  of  creditor  who  purchases  real  property 243* 

compromising,  compounding  or  selling  disputed  or  unsetUed  debt  or  claim 213 

contingent  claims,  filing 207 

debts  due  executor  or  administrator,  proof  and  allowance 212 

from  executor  as  assets w 203 

effect  of  discharge  in  will 203 

debts  secured  by  mortgage,  etc.,  as  assets  in  hands  of  executor ....'. 202 

defined 314 

determination  in  proceedings  for  permission  to  sell  real  property 237 

disputed  or  unsettled  debt  or  claim,  compromising,  compounding  or  selling 213 

fraudulently  compromising  or  compounding 213 

funeral  expenses,  compelling  payment  after  sixty  days 216 

dismissal  of  petition  where  representative  has  no  assets 216 

effect  of  failure  of  representative  to  pay 216 

further  application  for  payment 216 

payment 216 

priority  and  payment 216 

trial  of  claim  where  objection  made  by  representative 216 

general  expenses,  strength  of  failure  of  representative  to  pay 216 

judgment  against  representative,  burden  of  proof  as  to  invalidity  or  collusion 237 

burden  of  proof  that  claim  invalid  where  judgment  collusive 237 

prima  facie  evidence  and  proof  of  claim 237 

limitation  of  actions,  suspension  between  presentation  of  claim  and  time  of  objections  on  pro- 
ceedings to  sell  real  estate 237 

locality  as  affecting  jurisdiction  of  surrogate 47 

order  to  mortgage,  lease,  or  sell,  when  made  and  contents 238 

payment  by  temporary  administrator  before  accounting 129 

upon  accounting 129 

payment  of  debts  not  due,  rebate  of  interest 212 

proceedings  to  compel 217 

sale  of  real  property 234 

when  proceedings  to  compel  may  be  instituted 217 

personal  property,  location  of 47 

power  of  temporary  administrator  to  require  presentation  of  claim 128 

preference  in  favor  of  rent  due  or  accruing 212 

real  property  subject  to  disposition  for  payment 233 

rejected  claim  to  be  tried  on  judicial  settlement 211 

retention  of  money  on  judicial  settlement  to  cover  not  due  or  disputed  claims 269 

sale  of  personal  property  to  pay 214 

selling  disputed  or  unsettled  debt  or  claim 213 
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Debts  and  dftlnu — Continued. 

mtustor  purposes  of  oonferriogjuriBdictioD 47 

undetermtiied  claims  And  debts  Dot  due.  providon  tor  payment  in  decree 244 

uoliqiudated  claima.  filing 207 

Decedent'!  eit&te. 

,  I.  Debts. 

admission  Bod  aUowan<%  of  claim  or  debt  by  executor  otadministTatar,  effect 210 

ad vertisinB  for  claim  B 207 

affidavit  in  support  of  claim 207 

claim,  effect  of  failure  to  present  pursuant  to  notice 208 

.    within  one  year  where  notice  not  published 20& 

dain^  in  favor  of  executor  or  administratoi.  proof  on  acoountinc 209 

dischargeof  debts  due  from  executorin  will,  effect 203 

notice  to  creditocB 207 

present  claims,  effect  of  failure  to  comply  with 20& 

objection  to  allowed  claims  on  ground  of  fraad  or  neidiBenee,  Sting 210 

payment,  priority 212 

preeealBtion  of  claims  with  vouchers -. . . .  207 

priority  of  payment  between  debts  due  and  not  due 212 

pubbcationolnotice  to  credilora.  form  of  noticeand  duration  of  puNioatioD '  207 

rejected  claim,  trial  on  judicial  settlement 211 

statute  of  limitations 211 

rejecting  claims,  power  of  eiecutor  and  administrator 211 

rejection  of  claim  on  objections  filed.  Busi>ension  of  statute  of  limitations SIO 

time  within  which  claim  must  be  presented , 207 

vouchers  in  support  of  claims 207 

n.  Property  and  assets. 

appraisal ," IBS 

property  in  different  or  distant  places 106 

assets,  what  deemed 203 

custody  of  assets  where  co-represeotatjve«  fail  to  agree 228 

delivery  by  executor,  etc..  on  order  of  court ,  .  286 

direction  as  to  sale  of  real  and  peraonal  property 21S 

discovery  ol  property  withheld 205 

'                        tri^  and  decree 206 

exemption,  compelling  set  off 201 

in  favor  of  family 200 

paying  for  lost,  injured,  or  disposed  of  exempt  property 201 

ri^tto  allow  money  where  exempt  property  does  not  exist 200 

setting  off , 200 

inventory 195 

compelling  return 190 

contempt  on  failure  to  comply  with  order  to  return   199 

contents 107 

discharge  of  persons  committed  lor  failure  to  return 199 

effect  of  failure  to  comply  with  order  to  return 199 

failure  of  executor  or  administrator  to  return,  effect 108 

newly  discovered  property 196 

return 19S 

verification 198 

restitution  from  subsequently  discovered  assets  where  real  property  sold  for  debts 240 

sale,  petition  and  proeeedinRB  thereon  r 215 

Decision. 

effect  as  general  verdict  on  issue  of  fact 71 

facts  found  or  conclusions  of  law,  necessity  for  stating  in 71 

surrogate  after  trial  without  a  jury,  contents  and  filing 71 

Decree. 

I.  In  general. 

ancillary  letters  to  foreign  guardian   185 

as  evidence  of  assets 79 

charging  deceased  executor,  etc..  as  evidence  of  assets 79 

decree  as  judgment  for  such  purposes 72 

definitions 78 

directing  payment  by  executor,  etc.,  as  evidence  of  assets 79 

discovery  of  property  withheld,  on  proceedings  for 206 

effect  ol  decree  against  decedent  executor  or  administrator 114 

upon  trial  of  issue  of  facts  without  jury 71 

fee  for  transcript 29 

force  and  effect  generally 80 

general  guardian,  appomting 170 

judicial  settlement  of  account 274 

lien,  decree  docketed  in  county  clerk's  office 81 
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SURROGATE'S  COURT  ACT— Rbpbrbncbs  abb  to  SEonoNS 
Decree — Continued. 

I.  In  general — Continued. 

money,  aamgnment 81 

noting  subsequent  decree  on  record  of  will,  letters  or  original  decree 17 

opening,  vacating,  modifying,  or  setting  aside  power  of  court 20 

permitting  judgment  creditor  to  issue  execution  as  evidence  of  assets 79 

presumption  of  jurisdiction  from  recital . * 43 

signing  at  any  place  or  time 34 

transcript,  decree  directing  payment  of  money  into  court  or  to  designated  person 81 

II.  Entry. 

decree  revoking  letters  as  termination  of  power  of  executor,  etc 85 

minute  of  order  or  decree  by  supreme  court  appointing  general  guardian 183 

nunc  pro  tunc,  power  of  court  to  order  entry 20 

III.  Docketing. 

effect  of  docketing  in  county  clerk's  office 81 

money  decree 81 

payment  of  money  into  court  or  to  designated  persons,  docketing  transcript  in  county 

clerk's  office 81 

IV.  Enforcement. 

contempt,  when  may  be  enforced  by  punishment  for 84 

decree  as  judgment  for  certam  purposes 83 

execution  against  property  generally 83 

issuance  and  return  of  execution  against  pro^rty 83 

V.  Satisfaction. 

decree  directing  payment  of  money  into  court  or  to  designated  persons  docketed  in  county 

clerk's  office 81 

effect  of  recorded  instrument  acknowledging  payment  of  money 82* 

form  of  instrument  acknowledging  payment  of  monejrs 82* 

partial  satisfaction "  82 

recording  instrument  acknowledging  payment  of  moneys  pursuant  to  decree 82r 

Deeds. 

appointing  guardian,  recording 187 

delivery  where  purchase  made  by  creditor  to  whom  allowance  made 243 

validity  of  deed  given  by  executor  or  administrator  under  contract  for  sale  of  land 227" 
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acknowledged,  or  approved,  and  d\ily  set  aside 314 

appellant 290 

assets ; 314 

creditor , 314 

debts : 314 

decree 78 

funeral  expenses 314 

general  gUardian 172 

guardian ^ 314 

by  deed 172 

will 172 

inheritance 314 

intermediate  account • 314 

intestate  314 

judicial  settlement 314 

judicially  settled 314 

letters  of  administration 314 

next  of  kin 314 

order , 78 

personal  property 314 

persons  as  including  trust  company  in  granting  letters  of  administration 118 

interested 314 

post-office 314 

real  property 314 

respondent 290,  314 

specified  post-office 314 

surrogate 314 

surrogate's  court 314 

testamentary  trustee 314 

upon  the  retiim  of  a  citation 314. 

will 314 

Deposit. 

lieu  of  undertaking  on  appeal 303 

Depositions. 

examination  of  witness  before  another  surrogate  or  referee 74 

out  of  court 75 
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INDEX 

D^xtdtioiu — Continued. 

Bliog  in  luiTog&te'a  office .1 18 

tastimoDy  taken  out  of  court  by  oommiiMOn . , .  77 

power  of  nuroBAM  to  take  aad  certify 20 

Deputy  clerk.    See  Clerka  of  Coult. 

Derlseei. 

citations,  uee  of  Bctitioua  name  or  name  unknown 54 

oonreyanoe  of  real  property  to  by  repTeaentative  io  coDflrmation  of  title 342 

notice  oT  objeotiona  filed  to  will,  oervice  and  pioof liS 

probate  of  will  by 138 

notice 146, 147 

■ale  by,  when  not  affected  by  oonreyanoe  to  pay  debt 2i5 

of  real  property  devised,  order  of  sale 238 

DiCkbUity. 

New  York  County,  when  Bupreme  oourt  to  act 10 

who  to  act  on  disability  of  sunDgate 8 

IMibtiTsement. 

oosta  of  bond  of  Rduciaiy  u  neceasary  expense 286 

InoluiUng  in  coats 275 

IHiqiuUflcaClon. 

dsatsnation  of  suiroBate  of  another  county  to  act 9 

New  York  County,  when  supreme  court  to  act 10 

■urrogate  in  special  cases G 

when  objection  to  disquaiiflcation  of  muTOgAte  must  be  taken 7 

who  to  act  in  place  of  surrogate  disqualified 9 

who  is  disqualified S 

DisMblition. 

absentee,  payment  of  share  into  and  out  of  court 273 

advancement,  adjustment  in  decree  for 270 

decree  for  on  judidal  settlement 267 

delivery  of  property  to  distributee  Id  tieu  of  money 268 

infant,  to  whom  distributive  share  paid 271 

sale  of  real  property  for,  contents  of  order 238 

unknown  peraouB,  payment  into  state  treasury 272 

prooeeditucs-to  determine  right  to  distributive  share 272 

Dlrtriet  Attorney. 

acting  as  surrogate  superseding  authority,  manner  of 13 

appUoation  for  order  designating  another  person  to  act  OS  surrogate 12 

oompensaUon  while  acting  as  surrogate 15 

proof  of  authority  to  act  as  surrogate 3 

necessity  for  and  authority  to  act  as  surrogate II,  13 

when  to  act  SB  surrogate 8 

DlTldendi. 

apportionment  on  death  of  persons  interested 204 

recovery  of  apportioned  dividends 201 

Dower. 

•aleofdecedent'srealproperty,  disposition  of  money  received  where  dower  right  sold 248 

dower  right,  when  to  be  included  in  sale 248 


Brie  county. 

attendants,  etc.,  appointment,  removal,  compensatLon  and  duties 23 

deputyolerkof  Surrogate's  court,  appointment 21 

public  administrator,  appointment,  powers,  duties,  etc 125 

stenographers,  appointment,  remov;^  and  compensation 25,  26 

Ittate. 

keeping  funds  separate  from  personal  funds 231 

Kridence. 

decree  charing  deceased  executor  as  evidence  of  assets 79 

directing  payment  by  executor  as  evidence  of  assets 79 

error  in  admitting  or  rejecting  not  reversible  where  prejudice  not  shown 294 

letters  as  conclusive  evidence  of  authority 90 


SURROGATE'S  CX)URT  ACT— Repbrbnces  are  to  Sbctioits 
Evidence — Continued. 

order  permitting  judgment  creditor  to  issue  execution  as  evidence  of  assets 79 

probate  of  heirship,  decree 313 

probated  will  admissible ,^ 151 

sufficiency  of  proof  to  establish  or  probate  loet  or  destroyed  will 143 

wills  proved  more  than  thirty  years . . . . : 153 

Exceptions. 

settlement  of  case  containing  exceptions 72 

trial  by  surrogate  without  jury 72 

Execution. 

by  whom  issued  against  property ^  83 

decree  as  judgment  for  certain  purposes 83 

form  and  requisites  against  property 83 

issuance  on  decree  against  property  of  executor,  administrator,  trustee  or  guardian 1 13 

Executors  and  administrators. 

I.  In  general. 

administration,  sale  of  real  property  to  pay  expenses , 234 

application  of  article  7  of  surrogate's  court  act  to  executors  or  administrators  heretofore 

appointed 117 

bond  fees  for  recording 29 

compelling  performance  of  duties 20 

conveyance  of  real  property  to  heirs  or  devisees  in  confirmation  of  title 242 

discovery  of  property  withheld,  trial  and  decree  ...*.' 206 

duties,  power  of  surrogate  to  compel  performance 20 

indebtedness  to  testator  as  assets 203 

injunction  restraining  further  action,  power  of  surrogate  to  grant  where  executor  or  admin- 
istrator cited 20 

judicial  settlement,  Vecording  decree J 16 

proceedings  to  discover  property  withheld 205 

sale  of  real  property,  proceedings  to  secure  permission 236 

sureties,  liability  between  sureties  of  prior  and  subsequent  bond 112 

suspending  executor  or  administrator,  stay  of  proceedings  on  appeal  from  decree  or  order. .  87 

will  annexed,  right  to  letters  with 133 

II.  Powers  and  duties  generally. 

compelling  set  off  of  exempt  property 201 

failure  to  return  inventory,  effect 198 

inventory,  contents 197 

of  decedent's  estate 195 

setting  off  exemptions 200 

letters  as  conclusive  evidence  of  authority * 90 

liability  foiflost,  injured,  or  disposed  of  exempt  property 201 

newly  discovered  property,  inventory 196 

powers  under  letters  issued  pending  appeal 90 

return  of  inventory,  effect  of  failure  to  comply  with  order  directing 199 

how  compelled 199 

termination  of  powers  by  decree  revoking  letters 85 

verification  of  inventory 198 

III.  Executors. 

1.  In  general. 

account,  expenses  and  disbursements,  setting  forth 222 

.                     accoimting  on  application  for  release  of  sureties 109 

administrator  with  will  annlaxed,  rights,  powers  and  duties 225 

circumstances  under  which  surrogate  may  refuse  letters 95 

claims  against  estate,  determination 209 

suspension  of  statute  of  limitations 209 

commissions 285 

and  expenses  on  sale  of  real  property,  allowance 281 

determination  of  value  on  which  conmiissions  based 285 

compensation  on  estate  of  one  hundred  thousand  dollars  or  more 285 

where  executor  is  attorney 285 

successive  or  different  letters  issued 285 

contract  for  sale  of  land,  confirmation  of  deed  given  by  executor 227 

execution  by  executor 227 

petition  for  decree  that  executor  make  and  deliver  deed 227 

counsel  fees,  pajrment 222 

custody  of  assets  where  co-executors  disagree 228 

debts  due  to  executor,  proof  and  allowance 212 

deed  given  under  contract  for  sale  of  land,  validity 227 

depositing  property  or  funds  in  joint  custody  of  executors  where  they  disagree 228 

security  of  property  representing  unlawful  investment  on  revocation  of  letters. . .  230 
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f  INDEX 

I  Ezecuton  and  administrators — Continuea. 

III.  Executors — Contmued. 
i;                       1.  In  general — Continued. 

[ '                                      disagreement  as  to  custody  of  assets 228 

^v                                      exclusion  on  failure  to  qualify  or  renounce ^ 157 

«;                                      expenses 285 

t                                              cost  of  bond  as  necessary 286 

incurred,  payment 222 

\i                                       failure  to  qualify  or  renounce 157 

funds  of  estate,  keeping  separate  from  personal  funds 231 

^                                        hearing  on  application  for  removal 101 

investing  or  depositing  funds  in  representative  capacity,  duty  to 231 

lease  of  real  estate,  execution  of  power  by  qualif 3dng  executor 224 

^          liability,  assets  paid  out  before  claim  presented 208 

misdemeanor,  commingling  fimds  of  estate  or  depositing  or  investing  in  personal  name  231 

mortgage  of  real  estate,  execution  of  power  by  qualifsdng  executor 224 

notice  to  creditors 207 

oath 98 

persons  incompetent  to  receive  letters 94 

unable  to  read  and  write  English  may  be  denied  letters 95 

*     petition  for  removal 100 

power  of  qualifying  executor  to  sell,  mortgage,  or  lease 224 

powers  and  duties  of  executor  before  probate 223 

property  recovered  by  successor,  disposition  of * 114 

qualification  after  probate  of  will 155 

qualifying,  time  for 157 

real  property,  management  and  control,  when  executor  may  be  authorized 232 

removal  for  disqualification  or  misconduct 99 

on  failure  to  give  new  bond  or  sureties 108 

rents  of  real  property,  disi>osition  when  received  by  executor 232 

proceedings  to  authorize  receipt 232 

when  authorized  to  receive • 232 

renunciation  by  nominated  executor,  how  made 158 

retraction 158 

resignation,  petition  for  and  accounting ^ 102 

proceedings  on  hearing  of  application  for 103 

retraction  of  renunciation  made  by  nominated  executor 158 

sale  of  personal  property  for  payment  of  debts  or  legacies 214 

•   real  estate,  power  of  qualifying  executor 224 

specific  compensation  in  will 285 

successor,  powers 93 

to  appoint 93 

successor,  when  must  be  appointed 93 

sureties,  liability  for  personal  property  received  by  executor  in  another  capacity. . .  112 

surviving  or  remaining  executor,  when  may  act 93 

testamentary  trustee,  efi'ect  as  to  executorship  on  proceedings  taken  by  or  against.  170 
proceedings  by  or  against,  efi'ect  as  to  executor  or  persons  interested  in  general 

estate 170 

when  non-resident  citizen  or  person  financially  irresponsible  may  be  appointed  execu- 
tor on  giving  bond 97 

will  annexed,  qualifications  and  bond 135 

2.  Ancillary  executors. 

distribution  of  assets  among  legatees  or  next  of  kin 165 

pajTnent  of  creditors  of  decedent  within  state 165 

powers  and  duties 166 

qualifying  and  bond 168 

transmission  of  assets  to  country  where  principal  letters  granted 164 

3.  Bond, 
action  by  successor 114 

on  bond,  when  may  be  maintained 113 

where  successor  not  appointed 115 

approval  and  recording 105 

deposit  of  securities  to  reduce  penalty  of  bond 106 

discharge  of  bond  on  appeal  or  for  performance  of  an  act 116 

new  bond  on  application  of  surety  for  release 109 

or  surety,  right  of  principal  to  substitute  after  judicial  settlement Ill 

of  ancillary  executor 163 

executor  acting  as  trustee 169 

proceedings  on  application  for  new  bond  or  sureties 108 

release  of  sureties,  application  for 109 

removal  of  executor  or  revocation  of  letters  on  failure  to  give  new  bond  or  sureties .  108 

when  new  bond  or  new  sureties  may  be  required 107 

IV.  Letters  testamentaiy. 
andUary  letters,  appUcation,  how  made. ••••• 162 
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SURROGATE'S  (X)URT  ACT— Rbfbrkncbb  abb  to  SscnoNS 
boeuton  and  administrftton — Continuod. 

rV.  Letters  testamentaiy — Continued. 

ancillary  letters,  citations  on  petition,  to  whom  issued 162 

hearing  on  petition 163 

issuance  upon  foreign  probate 160 

petition  for  issuance *.....  162 

to  whom  granted « 161 

hearing  on  application  for  revocation 101 

issuance  of  letters  though  appeal  taken  from  decree 87 

to  person  failing  to  renounce  or  qualify 167 

non-resident,  transmitting  certified  copy  of  letters  to  secretary  of  state 19 

noting  on  margin  of  record  subsequent  decree  affecting  letters 17 

objections  to  granting 06 

persons  incompetent  to  receive  letters 04 

petition  for  revocation  of  letters 100 

priority  among  different  lettere 01 

recording  in  surrogate's  office 16 

revocation  of  letters,  depositing  seourities  or  property  roprosenting  unauthorised  invest- 

ment> 230 

effect  of  liability  of  person  to  whom  money  paid 86 

on  validity  of  acts  of  executor  and  administrator 86 

for  disqualification  or  misconduct 00 

on  accounting 85 

failure  to  give  new  bond  or  sureties >  108 

removal  of  executor  as  trustee  at  same  time  letters  revoked 170 

light  to  petition  for  permission  to  resign  as  testamentaiy  trustee  at  same  time 170 

stay  of  proceedings  on  appeal  from  decree  revoking 87 

summarily 104 

termination  of  power  on  entry  of  decree 86 

without  citation -. 104 

signing  at  any  place  or  time 34 

supplementary  letter  to  issue  on  removal  of  disability 166 

when  to  issue 166 

will  of  citisen  of  United  States  domiciled  in  Great  Britain  and  Ireland,  issuanoe 138 

V.  Administrators. 
1.  In  general. 

accovmt,  expenses  and  disbursements,  setting  forth 222 

accounting  on  application  for  release  of  sureties , 100 

attorney  for  county  treasurer  acting  as 123 

public  administrator  in  Kings  county 124 

cireumstances  under  which  surrogate  may  refuse  letters 06 

claims  against  estate,  determination 200 

suspension  of  statute  of  limitations 200 

clerk  of  public  administrator  of  Kings  county 124 

commissions 286 

and  expenses  on  sale  of  real  property,  allowance 281 

determination  of  value  on  which  commissions  based 286 

of  public  administrators  of  Erie  county 126 

compensation  on  estate  of  one  hundred  thousand  dollars  or  more 286 

where  administrator  is  attorney 286 

successive  or  different  letters  issued 286 

contract  for  sale  of  land,  confirmation  of  deed  given  by  administrator 227 

execution  by  administrator 227 

petition  for  decree  that  administrator  make  and  deliver  deed 227 

counsel  fees,  payment 222 

county  treasurer,  application  for  appointment  of  temporary  administrator 126 

qualifying 123 

custody  of  assets  where  co-administrators  disagree 228 

de  bonis  non,  appointment  and  bond 136 

debts  due  to  administrator,  proof  and  allowance 212 

deed  given  under  contract  for  sale  of  land,  validity 227 

depositing  and  investing  funds  in  representative's  name 231 

property  or  funds  in  joint  custody  where  they  disagree 228 

disagreement  of  co-administrators  as  to  custody  of  assets 228 

expenses 286 

cost  of  bond  as  necessary 286 

incurred,  pajrment 222 

fees  of  county  treasurer  acting  as 123 

funds  of  estate,  keeping  separate  from  personal  funds 231 

hearing  on  application  for  removal 101 

legacies,  payment  by  administrator  with  will  annexed 218 

misdemeanor,  commingling  fxmds  of  estate  or  investing  or  depositing  in  personal  name  231 

notices  required  by  article  8,  how  given 132 

to  creditors 207 

oath 08 


> 
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Exscuton  uid  adminlttrftton — ContinuML 

V-  AdmiiiMtnittiw — CoDtinued.  ■■ 

1 .  In  general— Contiiiued. 

oath  of  ofBce 

public  BdminiBtrator  in  Erie  county 

pflrsorm  incompetent  to  receive  lettert 

unable  to  le&d  and  write  English  ma;  be  deniedletten 

petition  for  removal 

property  recovered  by  sucoessoi,  diapooitioD  of 

public  adminiitraton  of  Erie  county,  appointment,  poven,  dutiea,  etc 

King's  County,  appointment,  powers,  etc 

real  property,  when  may  be  autkoriied  to  manage  and  control 

removal  for  disqualification  or  misconduct 

on  failure  to  give  new  bond  or  suieties 

rents  of  real  property,  diapodtion  of  renta  received 

proceedings  to  authoriie  receipt 

when  adminifltratoc  authoriiwi  to  receive 

reeignatioD,  petition  for  and  aooouDting 

proceedings  on  hearing  of  application  for 

sale  of  penonal  property  for  payment  of  debts  or  for  distribution 

specific  compensation  in  will 

o  appoint 

r,  when  must  be  appointed 

sureties,  liability  between  sureties  on  prior  and  subsequent  bond 

for  personal  property  received  by  administrator  in  another  capacity 

surviving  or  remaining  adminiatrator,  wben  may  act 

testamentary  trustee,  effect  on  administratorship  of  prooeedings  taken  bj*  cr  against. . 

proceedings  t«ken  by  or  against,  effect  as  to  administrator  or  penoni  interstted 

in  general  estate 

will  anneied,  bond 

exercising  power  to  mortgage,  lease,  oi  sell  real  estate 

rights,  powers  and  duties , 

:.   Temporary  administrator. 

absentee,  power  as  to  real  property  of 

of  temporary  administrator  to  provide  for  family 

debts,  power  as  to  paying 

geooral  powers , 

notice  of  application  for  appointment 

payment  of  funeral  expenses  and  other  exi>enseB 

power  to  require  creditors  to  present  clums 

take  possession  of  real  property 

publication  of  names  in  Now  York  county 

real  property,  mortgaging,  leasing,  etc 

sale  of  personal  property 

when  and  bow  appointed 

.  Ancillary  adminlBtrators. 

bond  and  qualifying 

diatnbution  of  assets  among  legatees  or  next  of  Idn 

payment  of  creditors  of  decedent  within  state 

powers  and  duties 

counttywheie  principal  lettera  granted 

on  bond,  when  may  be  maintained 

where  successor  not  appointed 

approval  and  recording 

deposit  of  securities  to  reduce  penalty 

discharge  of  bond  upon  appeal  or  for  performance  of  act 

new  bond  on  application  of  sureties  for  release 

public  admiuistiator  of  Krie  county 

proceedings  on  application  for  new  bond  or  sureties 

public  administrator  of  Kings  county 

release  of  sureties,  application  for 

removal  of  administrator  or  revooatioa  of  letten  on  failun  to  give  new  bond  or 

requinle  and  filing 

when  may  be  diapenaed  with 

new  bond  or  sureties  may  be  Tsquired 

VI.  Ijotten  of  administration. 

andlUry  IMters,  application,  how  made 


SURROGATE'S  COURT  ACT -— Refebbncbs  are  to  Sbctionb 
Executors  and  adzniniBtraton — Continued. 

VI.  Letters  of  administration — Continued. 

ancillary  letters,  citations  on  petition,  to  whom  issued 162 

bearins  on  petition 108 

petition 103 

upon  foreign  grant  of  administration,  when  to  issue 160 

with  will  annexed  on  foreign  probate 160 

application  for  letters,  by  creditor  or  person  interested  in  estate 110 

bond  of  administrator,  requisites  and  filing. 121 

citation,  persons  to  be  dted  upon  aj^Uoation  for  letters 120 

proceedings  upon  return  thereof 120 

when  decree  may  be  granted  without 120 

consent  to  appointment  of  persons  not  entitled 118 

creditor,  application  by 110 

defined 314 

hearing  on  application  for  revocation 101 

joint  letters 118 

jurisdictional  facts,  showing  in  petition  for  letters  by  creditor  or  person  interested 110 

limited  lett^,  when  to  issue  and  bond 122 

non-resident,  transmitting  certified  copy  of  letters  to  seoretary  of  state 10 

to  state  comptroller  certified  copy  of  letters  of  administration  granted  to  eounty 

treasurer 10 

notices  required  by  article  8,  how  given 132 

noting  on  margin  of  record  decree  afieoting  letters 17 

oath,  filing  before  letters  issued 121 

objection  to  granting 00 

persons  incompetent  to  receive  letters < 04 

petitioh  for  revocation 100 

preference  among  persons  entitled  thereto 118 

to  letters  with  will  annexed 138 

preference  where  several  of  same  dass  entitled 118 

priority  among  different  letters 01 

recording  in  record  book  in  surrogate's  office 16 

renunciation  by  public  administrator  or  county  treasurer  of  right  to 120 

of  right  to  letters 120 

revocation  of  letters,  depositing  securities  or  property  representing  unlawful  inTsstment.  230 

effect  on  liability  of  person  to  whom  money  paid 86 

validity  of  acts  of  executor  and  administrator 86 

for  disqualification  or  misconduct 00 

on  accounting 86 

on  failure  to  give  new  bond  or  sureties 108 

on  proof  of  will 164 

removal  of  administrator  as  trustee  at  same  time  letters  are  revoked 170 

right  to  petition  to  resign  as  testamentary  trustee  at  same  time 170 

stay  of  proceedinffB  on  appeal  from  decree  revoking 87 

without  citation 104 

signing  at  any  place  or  time 34 

ihnporary  letters  to  administrator  of  Kings  eounty 124 

public  administrator  of  Erie  county 126 

termination  of  power  on  entry  of  deeree 86 

trust  company,  right  to  grant  letters  to 118 

who  entitled  to,  order 118 

will  annexed,  qualification  and  bond  of  executor  or  administrator 136 

renunciation  or  exclusion  of  person  having  prior  right 134 

when  and  to  whom  granted 133 

VII.  Actions  by  and  against. 

abatement'  and  oontinuanoe,  continuing  action  by  successor  of  executor  or  administrator  03 

action  maintainable  by  or  against  temporary  administrator 127 

surrogate  as  coimsel.  disqualification 4 

when  maintainable  by  or  against  public  administrator  of  Kings  county 124 

Ezemptiong. 

awarding  to  husband,  wife,  or  child  on  judicial  settlement 267 

decedent's  estate  compelling  set  off  of  exempt  property 201 

liability  of  executor  for  lost,  injured,  or  disposed  of  exempt  property 201 

lost,  injured,  or  disposed  of  exempt  property,  payment  of  vahie 201 

right  to  allow  money  where  exempt  property  does  not  exist 200 

setting  off  exempt  property 200 

husband,  widow,  or  minor  child,  exemptions  from  decedent's  estate  in  favor  of 200 


• 


administration,  proceeding  to  compel  payment 217 

surrogate  or  clerk 31 

Ml 


INDEX 

F 

FActs. 

appeal  on •  •  • 294 

requests  for  finding  after  close  of  trial  by  court 71 

review  by  appellate  court 300 

Family. 

absentee,  power  of  temporary  administrator  to  provide  for 131 

Father. 

administration,  when  entitled  to  letters 118 

Fees. 

account  and  report  by  clerk 29 

administrator 285 

county  treasurer  as 123 

appraiser 284 

clerks  of  court,  copying  or  recording  papers 29 

fees  of  chief  derk  of  surrogate's  court  of  Kings  County  for  making,  searches 22 

when  may  receive 21 

executor .- 285 

guardian . '. 285 

juror 70.  284 

printers 287 

public  administrator  of  Erie  county 125 

Kings  coimty , 124 

referee • 284 

pajonent  by  temporary  administrator 127 

sheriff  in  drawing  jury 70 

special  guardian  appointed  where  guardian  fails  to  file  inventory  or  account 193 

on  failure  of  guardian  to  file  accounts 193 

stenographers,  copy  of  minutes 30 

payment  by  temporary  administrator 127 

testamentary  trustee 285 

witnesses 284 

Fietitioiis  names. 

use  in  citations  for  unknown  parties 54 

Fixtures. 

assets  in  hands  of  executor,  etc 202 

Fraud. 

settlement  of  disputed  or  imsettled  debts  or  claims. 218 

Funeral  expenses. 

compelling  payment  after  sixty  days t 215 

dismiswal  of  petition  where  representative  has  no  assets 215 

effect  of  failure  of  representative  to  pay 215 

further  application  for  payment 216 

payment 215 

before  probate 228 

by  temporary  administrator 127 

priority  and  payment 215 

sale  of  real  property  to  pay , 234 

trial  of  claim  where  objection  made  by  representative 215 

what  included  within 314 

Furniture. 

assets  in  hands  of  executor 202 

exempt  from  decedent's  estate  in  favor  of  family 200 

G 
Grandchildren. 

«        administration,  when  entitled  to  letters 118 

Great  Britain. 

nrohate  of  will  of  dtisens  of  United  States  domiciled  in 138 

Guardian  and  ward. 

I.  In  general. 

action  by  and  against,  surrogate  as  counsel,  disqualification 4 

administration,  when  guardian  entitled  to  letters 118 


SURROGATE'S  COURT  ACT— Rbferencbs  are  to  SBcnowB 
Guardian  and  ward — Continued. 

1.  In  general — Continued. 

application  of  aittole  7  of  surrogate's  court  act  to  guardians  heretofore  appointed 117 

tenn  "  guardian"  as  used  in  surrogate's  act 172 

circumstances  under  which  surrogate  may  refuse  letters 95 

compiling  guardian  to  peifonn  duties 20 

defined 314 

expenses 285 

and  disbursements,  payment 222 

costs  of  bond  as  necessaiy 286 

fees  on  M>Pointment  not  chargeable  in  certain  oases 29 

foreign  guardian,  powers  and  duties , 180 

general  guardian  defined •» 172 

payment  of  infant's  legacy  or  distributive  share  to.  .* 271 

when  entitled  to  letters  of  administration 118 

guardian  by  deed  defined . , 172 

by  will  defined 172 

of  persons,  bond 182 

oath 182 

injunction  against  action  by  guardian  after  citation  or  other  process  issued 20 

letters  as  conclusive  evidence  of  authority 90 

maintenance  of  infant  out  of  income  or  principal 194 

oath 98 

persons  incompetent  to  be  guardian 94 

powers  and  duties  of  general  guardian  appointed  by  court  other  than  surrogate's  court.  183 

property  recovered  by  successor,  disposition  of 114 

removal,  failure  to  file  inventory  and  account  or  filing  defective 193 

give  new  bond  or  sureties 108 

renunciation,  failure  of  guardian  appointed  by  will  or  deed  to  qualify  and  file  bond  and 

oath 188 

resignation  of  guardian,  petition  for  and  accounting 102 

proceedings  on  hearing  of  application  for 103 

sale  of  real  property,  presumption  of  appointment  after  twenty-five  years  wh^ro  records 

removed  or  destroyed 247 

stay  of  proceedings  on  appeal  from  order  or  decree  committing  guardian  for  contempt. .  87 

sureties,  liability  between  sureties  on  prior  and  subsequent  bond 112 

for  personal  property  received  by  guardian  in  another  capacity 112 

suspending  guardian,  stay  of  proceedings  on  appeal  from  order  or  decree. 87 

term  of  oflSce  of  general  guardian 179 

when  non-resident  oitisen  or  person  financially  irresponsible  may  be  appointed  on  giving 

bond 97 

II.  Appointment. 

andllaiy  letters  to  foreign  guardian,  application  for i 184 

contents  of  petition  for  appointment - 184 

papers  to  accompany  petition  • .  ■ .- 184 

when  to  issue , 184 

appointment  by  court  other  than  surrogate's  court,  filing  certified  copy  of  order  or  decree 

and  bond 183 

citation  on  petition,  to  whom  issued 177 

consent  by  trust  company  appointed  by  will  or  deed 188 

decree  appointing  general  guardian 179 

deed,  requisites  and  recording 187 

different  persons  as  guardian  of  person  and  property 179 

extension  of  time  of  guardian  appointed  by  will  or  deed  to  qualify 188 

general  guardian  of  person  and  property,  power  of  surrogate's  court 173 

hearing  on  petition,  subject  of  inquiry 178 

jurisdiction  of  surrogate's  court  to  appoint  general  guardian  of  infant  person  or  [property. .  174 

non-resident  infant 174 

letters  where  guardian  of  property  not  required  to  give  bond , 180 

petition  for  appointment  of  general  guardian  for  infant,  contents 176 

of  infant,  by  whom  made '. 175 

qualification  of  trust  company  appointed  by  will  or  deed 188 

where  appointed  by  deed  or  will 188 

ronimdation  of  appointment  by  wiU  or  deed 188 

presumption  from  failure  to  record  deed 187 

successor  to  guardian  appointed  by  will  or  deed 189 

sufficiency  of  proof  on  hearing 179 

supreme  court,  appointment  of  general  guardian  of  persons  or  property 183 

entry  of  minute  of  order  or  decree 183 

proceedings  where  general  guardian  appointed  by 183 

term  of  office  of  general  guardian 179 

time  within  which  guardian  appointed  by  will  or  deed  must  qualify 188 

who  may  be  appointed  general  guardian 179 

will,  probating  and  recording  and  issuance  of  letters 187 


INDEX 
Ouardian  and  ward — Continued. 

III.  Guardian  of  property. 

appointment,  premimption  of  new  appointment  after  twenty*five  years  where  reoords  re- 
moved or  destroyed 247 

bond 180 

order  where  bond  dispeoeed  with 180 

wh«i  may  be  dispensed  with 180 

custody  of  money  or  other  property  where  co-guardians  disagree 228 

deposit  of  money  or  other  property  in  joint  custody  of  co-guardians  where  they  disagree  228 

where  bond  not  required 180 

depositing  securities  where  guardian  not  required  to  give  bond,  as  county  charge 180 

disagreement  of  co-guardians  as  to  custody 228 

funds  of  estate,  depositing  or  investing  in  representative  name 231 

keeping  separate  from*  personal  funds 281 

limited  and  restrictive  letters  of  guardianship 181 

misdemeanor,  commingling  funds  of  estate  or  depositing  or  investing  in  personal  name . . .  231 

oath  of  guardian 180 

presumption  of  ne^  appointment  after  twenty-five  years  where  record  removed  or  de- 
stroyed  •. 247 

qualificatioDB 180 

revocation  of  letters,  depositing  securities  or  property  representing  unlawful  investment . .  230 

rV.  Special  guardian. 

appointment  where  regular  guardian  fails  to  file  inventory  and  account  or  files  defective. . .  108 

eompensation 280 

consent  to  act,  filing 64 

publication  of  names  in  New  York  County 36 

unknown  persons,  guardian  for 64 

when  special  guardian  nominated  by  party  shall  not  be  appointed  for  infant  or  incompe- 
tent   64 

to  be  appointed  to  appear  for  infant  or  incompetent 64 

>  V.  Letters  of  guardianship. 

andllazy  letters  to  foreign  guanUan»  citation  and  decree , 185 

pajrment  or  securing  debts  to  residents 185 

powers  and  duties  of  guaidian 186 

proceedings  on  application 185 

security  and  oath  of  oSnoe 186 

contents  where  guardian  of  property  not  required  to  give  bond 180 

letters  of  administration  with  will  annexed,  right  of  guardian  to 133 

limited  and  restrictive  letters  of  guardianship,  when  to  issue 181 

noting  on  margin  of  record  decree  affecting  letters 17 

objections  to  granting  letters 96 

priority  among  different 01 

recording  in  surrogate's  office 16 

removal  or  revocation  of  letters  for  disqualification  or  misoonduet 99 

revocation  of  letters,  effect  on  acts  of  guaidian  prior  thereto 85 

on  failure  to  give  new  bond  or  sureties 108 

without  citation 104 

signing  at  any  place  or  time 34 

termination  of  powers  on  entry  of  decree  revoking  letters 85 

will,  issuance  to  guardian  appointed  by  will 187 

VI.  Bond. 

action  by  successor 114 

on  bond,  when  may  be  maintained 113 

where  successor  not  appointed 115 

deed  or  will  appointing  guardian 188 

discharge  of  bond  on  appeal  or  for  performance  of  act 116 

fees  for  recording 29 

limited  and  restrictive  letters  of  guardianship 181 

new  bond  on  application  of  sureties  for  release 109 

proceedings  on  application  for  new  bond  or  sureties .  . . . : 108 

release  of  sureties,  application  for 100 

removal  or  revocation  of  letters  on  failure  to  give  new  bond  or  sureties 108 

trust  company  appointed  by  will  or  deed 188 

when  new  bond  or  sureties  may  be  required 107 

VII.  Inventory  and  account. 

■    affidavit  to  be  annexed  thereto 191 

contents 190 

defective  inventory  and  account,  proceedings 193 

examination,  oath  by  person  appointed  to  examine 192 

of  guardian's  account  annually 192 

expenses  and  disbursements,  setting  forth 222 

failure  to  file  inventory  and  account,  proceedings 193 

fees  of  special  guardian  appointed  on  failure  to  file 193 
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SURROGATE'S  CX)URT  ACT— Referbncbs  are  to  Sections 
Ouanliftn  and  ward — Continued. 

VII.  Inventoiy  and  acoount — Continued. 

filing  annual  inventory  and  accounts 190 

judicial  settlement,  recording  decree 16 

liability  for  fees  of  special  guardian  on  faflure  to  file 103 

production  of  securities  or  evidences  of  deposit  or  investment 190 

release  of  sureties,  on  application  for 109 

revocation  of  letters,  accounting  on 85 

special  guardian,  appointment  where  account  or  inventory  not  filed  or  defective 193 

YIII.  Compensation. 

commissions 285 

determination  of  value  on  which  based 285 

on  annual  turnover 285 

counsel  fees,  payment 222 

estate  of  one  hundred  thousand  dollars  or  more 285 

specific  compensation  in  will 285 

where  guardian  is  also  attorney *. . . .  285 

successive  or  di£Ferent  letters  issued , 285 


Half  blood. 

administration,  when  relatives  of  half  blood  entit)!ed  to  letters ." '. 118 

Heirg. 

I.  In  general. 

conveyance  of  real  property  to  by  representative  in  confirmation  of  title 242 

sale  by,  when  not  affected  by  conveyance  to  pay  debt 245 

II.  Probate  of  heirship.  ' 

application  for 311 

citation  on  application 311 

decree 312 

effect  of  decree 313 

proceedings  on  return  of  citation 312 

proof  to  establish 312 

recording  decree 313 


Huaband  and  wife. 

administration,  letters  of 118 

exemption  from  decedent's  estate  for  benefit  of  husband  or  wife 200 


Incompetent  persons. 

allegation  in  petition  in  reference  to 51 

citations,  manner  of  service  on 55 

when  service  of  may  be  required  on  third  poson 60 

committee,  administration,  when  entitled  to  letters 118 

delivery  of  property  in  lieu  of  money  legacy 268 

letters  of  administration  with  will  annexed,  right  of  committee  to 133 

sale  of  real  property  of  decedent  for  distribution  to 234 

special  guardian,  appointment  to  appear  for 64 

Index. 

record  book  in  surrogate's  office 17 

Infants. 

allegations  in  petitions  in  reference  to 51 

citation,  manner  of  service  upon 55 

when  service  of  may  be  required  on  third  person 60 

delivery  of  property  in  lieu  of  money  legacy 268 

disabilities,  cannot  act  as  executor,  administrator,  testamentary  trustee  or  guardian 94 

exemption  from  decedent's  estate  for  benefit 200 

legacy  or  distributive  shareor  proceeds  of  action,  to  whom  paid 271 

maintenance  out  of  income  or  principal  of  property,  order  direottng 194 

sale  of  real  property  for  distribution 234 

service  of  citation  by  publication,  manner  of 59 

special  guardian,  appointment  to  appear  for 64 

nomination  by  infant 64 

Inheritance. 

defined 314 

MS 


InjiuoUon. 

ir  ttdministrator,  testameDUTy  trustoe  or  guardian,  lestntiniiic  aatlon  by  afUor  u 
iStioD  or  other  procen 


n 


books  in  BuirOffkte'B  office,  richt  Co  inspect. . 


Intorvst. 

collection  and  dispositioa  by  city  ehambcriaiit  oi  county  trenBurer  on  money  paid  int'i  court.     229 
rebate  at  icMreat  where  debta  Dot  due  paid  by  adnuniatratoi  or  executor 212 


n  and  oath  of  office . . 


> 


IBS 

197 

contempt,  failure  to  complj*  with  order  to  tetum IW 

content* 197 

decedent's  estate IM 

disobarite  of  pereons  oommitted  for  contempt  od  failure  to  oomply  wilti  order  to  return 199 

effect  of  failure  of  executor  or  admiuiatrator  to  return 198 

to  comfdy  with  order  to  return 199 

guardian,  filing  inventory  and  account 190 

newly  discovered  property 196 

return 198 

200 


Judgment. 

appeal,  entry  in  oourts  below  on  order  of  appellate  division 310 

burden  of  proof  that  claim  invalid  or  judgment  otdluave 237 

judgment  against  representative  as  prima  fade  evidenoe  and  proof  of  olftini  agMDit  real 

property  of  decedent , 237 

priority  and  payment  of  judgment  docketed  against  decedent 212 

service  of  notice  of  entry  on  appeal 306 

Jurisdiction. 

araendmeot  to  show  jurisdictional  facts 43 

appointment  of  general  guardiaii  of  infant's  peiBOD  or  property 174 

collateral  attack,  presumptiou 43 

concutrent  jurisdiction  of  two  or  more  nirmgates 46 

when  becomes  exclusive 46 

debta,  locality  of  as  affecting 47 

effect  of  eierciBe 44 

eicluave  jurisdiction  after  institution  of  special  proceedings 44 

non-remdent  of  state  dying  within  county 4S 

leaving  personal  property  within  county 45 

of  eatAte  of  decedent  resident  of  county 4A 

when  exists 45 

failure  of  decree  to  recite  jurisdictional  facts,  bow  available 42 

general  jurisdiction  of  surrogate's  oourt 40 

person,  by  appeanuioe 41 

how  obtained 41 

peiBonB  over  whom  surrogate  has  jurisdiotion 41 

presumption  from  recital  in  decree 48 

of  jurisdictioD  oollBteraUy  attacked 4S 

•ubjeot  matter 43 


SURROGATE'S  CX)URT  ACT-*R£ferbnce8  abb  to  Sections 
Juxy  mnd  Jurorg. 

I.  In  general. 

fees 70,  284 

jury  where  county  judge  is  alao  surrogate 35 

IL  Trial  by  jury. 

demands  for  jury  trial,  necessity 68 

discretionaiy,  when 9S 

fai  ure  to  demand  trial  as  waiver. ...'... 07 

jury  trial  as  of  right 68 

questions  of  fact,  stating  where  trial  not  to  be  in  surrogate's  court •  68 

rules  governing  trial  by  jury  before  surrogate 69 

trial  before  surrogate  or  in  supreme  court 68 

verdict,  in  supreme  court,  certifying  to  surrogate's  court 68 

waiver  after  jury  trial  demanded 67 

of  right  of  trial  by  jury 67 

III.  Formation  of  jury. 

by  whom  di»wn 70 

manner  of  drawing ., 70 

returning  name  of  drawn  juror  to  box 70 

time  of  drawing 70 

K 
Kings  county. 

attendants,  etc.,  appointment,  removal,  compensation  and  duties 23 

chief  derk  of  surrogate's  court,  appointment,  term  of  office,  compensation,  duties  and  removal .  22 

derk  of  public  administrator .• 124 

power  to  sign  name  of  surrogate 32 

fees  of  public  administrator 124 

interpreter  in  surrogate's  court,  appointment,  removal,  compensation  and  oath  of  office 24 

office  room  for  public  administrator 124 

proceedings  after  final  order  in  cause  transferred  to  supreme  court         8 

public  administrator,  i4>pointment,  powers,  etc 124 

removal  of  cause  to  supreme  court  on  disability  of  surrogate  or  vacancy  in  office 8 

salazy  of  public  administrator 124 

stengographers,  appointment,  removal  and  compensation 26,  26 

temporary  letters  of  administration  to  public  administrator 124 

L 

Land  contract. 

conveyance  of  decedent's  interest  under,  effect 246 

execution  by  representative  of  decedent 227 

Law. 

'  appeal  on 294 

request  for  ruling  after  dose  of  trial  by  court 71 

Laws. 

laws  repealed 318 

assets  in  hands  of  executor,  etc 202 

bond  by  representative  before  execution,  contents  and  filing 239 

limitation  on  proceedings  to  lease  real  property  to  satisfy  charges  against  or  for  distribution  .  238 

order  for,  execution  by  successor : 241 

to  lease,  when  made  and  contents 238 

permission  to  lease  decedent's  real  property,  proceedings  for 236 

power  to  lease,  exercise  by  qualifying  trustee  or  successors 226 

right  of  qualifying  executor  to  exercise 224 

temporary  administrator,  power  to  make 130 

Legacies. 

absentee,  payment  into  and  out  of  court 273 

advance  payment  on  giving  security 221 

where  required  for  support  or  education 221 

bequest  as  disqualifjdng  or  excusing  witness  to  execution 76 

bonds  required  where  paid  before  time  for  presentation  of  daim 218 

infant,  to  whom  paid 271 

payment  by  administrator  with  will  annexed 218 

executor,  time , 218 

temporary  administrator 127 

testamentary  trustee,  proceedings  on  return  of  dtation 220 

to  compd 219 

payment,  time 218 

•67 
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INDEX 

LegsdM — Contlniied. 

prooeediiicB  to  oompel  paytnttit 317 

•tie  of  pNaonal  pioperty  to  p&y 214 

real  property  to  pay 234 

unknown  penans,  payment  into  stato  treMtuy 272 

PTooeadinv  to  detamine  light  to 272 

L«(at6M. 

lettetB  of  adminutration  with  will  annexed,  right  to 133 

notice  of  objentioni  filed  to  irill,  smrioe  and  proof 148 

payment  of  leiaoy  by  ancillary  executor  or  adminiatrator 165 

probate  of  will,  notice 146 

property  in  lieu  of  money  legacy,  deUveiy  of 268 

re^uary  legateea,  rij^t  to  letters  of  adminiitration  with  will  annexed 133 

Lettan.    See  also  Eiecuton  and  Adminiatraton;  Guardian. 

att«Btation  and  sealing 88 

authority  conferred  by  letten  iiaued  pendins  appeal 90 

eoaoluBtve  evidence  of  authority  of  peiBoiw  to  whom  granted 90 

eiduave  authority  of  pertoii  firat  reodving 91 

letters  of  adminiatration,  requiaitea SB 

guardianahip,  requiaitea SS 

Motionaof  dvil  practice  act  to  b«fuinsxed  to  or  printed  thereupon S8 

lettera  tcatamentary,  requiaites 88 

"'g"'"!  at  any  place  or  time 34 

limited  lettan 89 

pri(»i4y  among  diSeront  lettera 91 

requiaitea  generally SB 

nattiotive  letteta 89 

time,  how  reckoned  upon  auooeaaiTe  or  aupplementary  lettera 92 

valltU^  ol  act^of  peraon  receiTing  aubaequeat  letters 91 

Llans. 

decree  docketed  in  liounty  olerk'a  <Mot 81 

real  property,  sale  to  pny 234 

Llf*  egtatfl. 

lite  eatste  for  life  of  another  aa  aaaeta 202 

Llf*  tenant. 

aale  of  real  property  lighta  in  land,  when  to  be  made S48 

Limitation  of  ftctlona. 

claim  rejected  by  executor  or  adminiatrator 211 

proeeedingi  for  dispoaitioD  of  real  property  to  satiify  charges  against  or  for  diatribution.  . . .  233 
BuspensioD  of  atatute  between  prcaentation  of  claim  and  objection  made  in  proceedings  to  sell 

real  estate 237 

cUim  by  executor  or  administrator  egaiuat  eftal« 209 

period  between  preaentatioa  of  claim  and  rejection  on  aooouuting 210 

time  within  which  dtatioD  or  order  to  ahow  cauae  muat  be  ianied  and  aarred  after  filing  petition  48 

undertaking  on  appeal,  time  for  beginning  action  on 306 

Loit  doeumtmti. 

probAl«  of  lo«t  or  destroyed  will 143 


temporary  administrator,  when  and  how  appointed . . 
who  to  act  in  place  of  nirrogaCe  becoming  lunatic. .  . 


stenographer,  compensation 36 

•ervice  of  notice  ot  entry  of  judgment  on  appeal 306 


power  of  clerk  to  issue 

proof  of  aervioe 

public  officer,  admiasbn  of  aervlce. . 

Hlscsll&neoni  noord. 

book  for  entiy  of 


SURROGATE'S  OOURT  ACT— Referbnces  abx  to  SscnoNS 

Mi8d«meanor. 

conuni&glixig  funds  of  estate  or  investing  or  depositing  in  personal  name • .  • .  231 

Mistakes. 

appeal,  supplying  defects  in  proceedings  to  perfect 207 

Mcmoy. 

assets  in  hands  of  executor 202 

disposition  when  paid  into  surrogate's  court 220 

Monroe  county. 

deputy  derk  of  surrogate's  court,  appointment 21 

Mortgagss. 

bond  of  representative,  filing  and  contents 230 

confirmations  by  surrogate 240 

foreclosure,  disposition  of  surplus  where  property  sold  to  satisfy  mortgage 250 

heir  or  devisee,  when  not  affected  by  conveyance  to  pay  debt .^ .  246 

limitation  as  to  proceedings  to  mortgage  real  property  to  satisfy  charges  against  or  for  dis- 
tribution   233 

order,  execution  and  report  by  representative 240 

for,  execution  by  successor 241 

extension  to  other  parcels 240 

to  mortgage,  when  made  and  contents 238 

permission  to  mortgage  decedent's  real  property,  proceedings  for 236 

power  to  mortgage,  exercise  by  qualifying  trustee  or  successors 226 

right  of  qualifying  executor  to  exercise 224 

temporary  administrator,  power  to  give  on  real  property 130 

Motlier. 

administration,  when  entitled  to  letters 118 

N 
Names. 

fictitious  names,  use  in  citations  for  unknown  i>arties 64 

Negligence. 

actions  for  causing  death,  accoimting  by  representative  where  recoveiy  had -,  262 

New  trial. 

limitation  on  exercise  of  power  to  grant 20 

motion  for  new  trial,  power  of  surrogate  to  grant  where  trial  took  place  in  another  court. ...  60 

newly  discovered  evidence,  clerical  error  or  other  sufficient  cause 20 

power  to  grant  new  trial  or  hearing -. 20 

New  York  city. 

compensation  of  clerk  of  surrogate's  court,  power  of  Board  of  Aldermen  to  fix 21 

liability  for  fees  of  special  guardian  appointed  on  failure  of  guardian  to  file  accounts 103 

notice  of  drawing  jury  unnecessary .^ 70 

New  York  county. 

clerk,  power  to  sign  name  of  surrogate 32 

proof  of  authority  of  supreme  court  to  act  on  disqualification  or  disability  of  surrogate 10 

reference  in  probate  case 66 

stenographers,  appointment,  removal  and  compensation 26,  26 

supreme  court,  when  to  act  on  disqualification  or  disability  of  surrogate 10 

terms  of  court,  publication 36 

surrogate's  court ', ; 36 

triid  by  juiy  in  surrogate's  court 68 

Newly  discovered  property. 

appraisal 106 

News  papers.    See  also  Publication;  Printers. 

papers  in  which  citation,  etc.,  to  be  published 62 

publication  of  notice  to  creditors  to  present  claims 207 

Next  ot  kin. 

administration,  when  entitled  to  letters 118 

defined 314 

payment  of  share  by  ancillary  executor  or  administrator 166 

Non-residents. 

certified  copy  of  letters  testamentary  or  of  administration,  transmitting  to  secretary  of  state ...  10 

will,  transmitting  to  secretary  of  state 10 
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in-rssldent— ContinuAd. 

executor,  teat&mentuT  guardian  or  tiuBtee,  when  may  be  appointed  on 

□on-reudeuee  «■  sround  for  nuninanly  revokiii|[  letten  lestsmeiiUUTi  ^ 

Krvice  of  ciiation  penonalty  or  by  publication,  application  for  ordar. . . 

without  Btftte 


Oatlu  and  afflrmftUDiu. 

appraiaera 


n 


> 


giuardioD '  > ' ,.,...,,.... 

guardiaQs'  account,  oath  by  penKin  appointed  to  e 
interpreter  in  sazrottM't  court  of  Eingi  County. . 


public  adminiBtrntor  of  Kingi  County 12( 

tompomry  aurroBStS 14 

testamentar)' triatae 98,  187 


chajging  deceased  executor,  etc.,  as  evidence  of  aaaet* 79 

dtatioag,  order  requiring  service  of  citation  on  third  peiBon  in  behalf  of  infant  or  iaaoitipetent. .  60 

oompcUing  return  of  inventory  of  deoedent'i  eetate 199 

oontenta  uf  ordar  lor  service  of  dtation  by  publication 58 

debts,  authoriiing  temporary  administrator  to  pay 139 

deSnition 78 

enforcement 78 

examination  of  subscriUtlK  or  material  witness  before  surrocate  or  referee 74 

Euardian  of  property,  order  where  bond  dispensed  with ISO 

infant,  mamtcnance  out  of  income  or  priudpal  of  property 194 

mortgage,  lease,  or  sale  of  deoedent'a  real  property,  when  made  and  oontenta 23S 

opening,  vacutiag,  modifying  or  setting  a^e,  power  of  court 20 

permitting  judgment  creditor  to  issue  execution,  as  evidence  of  aasels 79 

procoedinga  to  discover  property  witbhdd 205 

review  of  intermediate  order 29S 

service  of  citutinn  tqr  publication  or  personally  without  state 68 

signing  at  any  plaoe  or  time ....-.......-.-.....-..,---.-•-.... H 

temporal?'  administrator,  appointment 126 

order  conferring  authority  to  take  poMeasbn  of  re^  property 130 


search  for  in  sunogate's  office  io  Kings  County,  duty  of  chief  derk 22 

PutLaB. 

briogingin  new  partita,  wpeal,  order  of  appellate  diviaon 280 

subatitutioB  of  parties 291 

coropelling  attendance 20 

D-cocBsaiy  and  proper  parties,  on  appeal 28B 

aulntitutiou,  BEp^,  oourt  and  power  to  mate  cffder 308 

appeal,  who  may  apply  for  order 308 

death  of  adverse  party  before  vpeal.  on 292 

death  of  party  pending  appeal,  wlet  of  substitution 308 

death  pendmg  appeal,  effedt  of  failure  to  substitute .' 307 

heir,  execuior,  etc.,  on  death  tA  advene  party  before  appeal 392 

order  for,  court  making 308 

Ftrment  of  moQ07  Into  and  out  <rf  coiiit. 

I.  Payment  into  court. 

absentee,  legacy  or  distributive  share 273 

proceedings  by  comptroller  to  oompd  payment  into  oourt 273 

infant.  legacy  or  distributive  share 271 


SURROGATE'S  COURT  ACT— Rbferencbs  abb  to  Sections 
Payment  of  money  into  and  out  of  court — Continued. 

I.  Pajrment  into  court — Continued. 

mone3rs  received  by  guardian  who  is  not  required  to  give  bond 180 

recovered  on  bond  of  executor,  etc.,  where  successor  not  appointed 115 

to  cover  not  due  or  disputed  claim  on  judicial  settlement 269 

surplus  from  sale  of  property  to  satisfy  mortgage 250 

to  whom  money  paid 229 

transcript  and  docketing  of  decree  in  county  clerk's  office 81 

trust  fund  register,  duty  of  derk  to  keep 33 

II.  Payment  out  of  court. 

absentee,  legacy  or  distributive  share 273 

moneys  where  guardian  of  property  not  required  to  give  lx>nd 180 

surplus  from  sale  of  property  to  satisfy  mortgage 250 

Penalty.  ^ 

bond  of  administrator , 121 

Personal  property. 

absentee,  provision  for  family  out  of 131 

assets  in  hands  of  executor 202 

credit  on  sale 21^ 

debts  owing  to  decedent 47 

defined 314 

sale  by  temporary  administrator 127 

character  of  sale  as  public  or  private 214 

compliance  with  directions  as  relieving  representative  from  any  charge  or  objections.. . .  215 

direction  by  surrogate's  court  as  to  value,  manner  and  time 214 

for  payment  of  debts  or  legacies  or  distribution 214 

'   'Older  in  which  property  should  be  sold 214 

petition  to  sell  and  proceedings  thereon 215 

suits  of  debt  for  purpose  of  conferring  jurisdiction 47 

Persons. 

persons  interested  defined ^14 

Petition. 

commencement  of  proceedings  by  filing 48 

contents,  facts  that  must  be  shown  before  process  issued 51 

in  general 51 

incompetent  persons,  allegations  in  reference  to 51 

infant,  allegation  in  reference  to 51 

form  and  requisites,  in  general 49 

writing,  necessity  for / / 49 

general  guardian  of  infant,  by  whom  made  and  contents 175,  170 

time  within  which  citation  or  order  to  show  cause  must  be  issued  or  served 48 

uncontrov^ted  allegations  as  constituting  due  proof 76 

verification,  form  of 49,  50 

Pleadings. 

pleadings  that  must  be  verified 49 

writing,|pleadings  that  must  be  in 49 

PoBt£offlce. 

defined 314 

service  of  citations  through 55 

specified  post-office  defined 314 

Powers. 

qualifying  executor,  right  to  exercise  power  of  sale,  etc 224 

Preference. 

priority  and  payment  of  debts  entitled  to  preference  under  laws 212 

Presmnptions. 

jurisdiction  where  collaterally  attacked ^ 43 

new  appointment  of  guardian  where  records  removed  or  destroyed 247 

renunciation  of  right  by  guardian  appointed  by  deed 187 

Printers. 

fees  for  publishing  notices,  etc 287 

proof  of  publication  of  citation  or  subpoena • 61 

Probate  of  will.   See  WOla. 
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<  ooDBoli^flition  of  proceedings  in  surrogate's  court 65 

how'obnunenced 48 

(^aotifisation 52 

oouBty  in  which  may  be  served  or  executed 52 

's.                     how  eiecuted  and  returnable 52 

i--.                   power  to  issue 20 

where  retijumabld 52 
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Pvoof* 

uncontroverted  allegations  in  petition,  affidavit  or  account  as  constituting  due  proof 76 

Ffop6irty.  / 

deliveiy  by  executor,  etc.,  upon  order  of  court 266 

„                         by  testamentary  trustee,  proceedings  to  compel 219 

I    '                         on  judicial  settlement  in  lieu  of  money '. 268 

(                            proceedings  on  return  of  citation  to  compel  testamentary  trustee 220 

to  compel 217 

-^          ,■  ^       discovery  of  property  withheld  from  executor  or  administrator,  proceedings 205 

proceedings  to  discover  property  withheld,  trial  and  decree 206 

;  ^          retention  of  property  on  judicial  settlement  to  cover  claim  not  due  or  disputed 260 

Public  adxniniAtrator. 

administration,  renunciation  of  right  to  letters 120 

*                            when  entitled  to  letters .^ 118 

"^  '                  Kings  county,  appointment,  powers,  etc 124 

letters  of  administration  with  will  annexed w .  i .  133 


?i 
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^  Publications. 

fees  of  printer 287 

names  of  appraisers,  etc.,  appointed  by  surrogate  of  New  York  county 36 

notice  to  creditors  to  present  clainus 2Q7 

*   papers  in  which  citation,  etc.,  must  be  published 62 

y'              proof  of  publication  of  eitation  or  subpoena 61 

^,,  service  of  citation  by 55,  56 

-^                            contents  of  order 68 

J*                       tenns  of  surrogate's  court  in  New  York  county 36 

^>                      time  within  which  first  publication  must  be  made  after  filing  petition 48 

0 

Queens  county. 

attendants,  etc.,  appointment,  removal,  compensation  and  duties 23 

clerk,  power  to  sign  name  of  surrogate , 32 

stenographers,  appointment,  removal  and  compensation 25,  26 

R 
.    Real  property. 

I.  In  general. 

absentee,  power  of  temporary  administrator  over 131 


t 


V                                 charges  against,  when  subject  to  disposition  to  satisfy 233 

\                                 contract  for  sale  of  land  made  by  decedent,  execution  by  representative 227 

X                                 conveyance  to  heirs  or  devisees  by  representative  in  confirmation  of  title 242 

l"                                defined 314 

^  disposition  of  real  property  of  decedent,  papers  filed  and  other  proceedings  taken,  entering 

in  book  for  that  purpose 16 

to  satisfy  charges  against  or  for  distribution,  property  subject  to 233 

distribution,  when  subject  to  disposition  for 233 

estate  in,  deemed  assets 202 

fees,  bond  of  representative,  contents  and  filing 239 

judgment  on  claim  as  evidence  and  proof  against  real  property 237 

land  contract,  effect  of  conveyance  of  decedent's  interest  under 246 

limitation  of  actions  in  proceedings  to  dispose  for  satisfaction  of  charges  or  distribution.  233 

*                 mahagement  and  control,  when  executor  or  administrator  may  be  authorized 232 

moneys  unpaid  on  contract  on  sale  of  land  as  assets  in  hands  of  executor 202 

presimiption  of  new  appointment  of  guardian  where  records  removed  or  destroyed 247 

temporary  administrator,  power  to  mortgage,  lease  or  sell 130 

take  possession 130 

U.  Sale. 

'                               adjournment  of  judicial  settlement  after  making  order 238 

allowance  of  claim  of  creditor  purchasing 243 

conunission  and  expenses 281 


SURROGATE'S  CX)XJRT  ACT— RaFERBNCES  abe  to  bectionb 
Baal  propffrtf — Continued. 

II.  Sale — Continued. 

allowanoe  of  eounael  fee*  .    . . . , 281 

bond  of  representative,  contents  and  filing 239 

oonfinnation 240 

curtesy,  when  to  be  sold  and  distribution  of  proceeds 248 

deed,  detiyery  where  purchase  made  by  creditor  to  whom  allowanoe  made 243 

distribution,  contents  of  order  where  sale  made  for 238 

dower  risEht,  when  to  be  sold  and  disposition  of  proceeds 248 

.  exercise  of  power  by  administrator  with  will  annexed 225 

heir  or  devisee,  when  not  affected  by  conveyance  to  pay  debt 245 

life  tenant,  when  interest  to  be  sold,  and  disposition  of  proceeds 248 

limitation  of  actions,  proceedings 233 

order  for,  execution  and  report  by  representative 240 

execution  by  successor 241 

extension  to  other  parcels 240 

order  of  sale  as  to  property  devised  and  undevised  or  sold  and  unsokl 238 

when  to  be  made  and  contents 238 

permission  to  sell,  proceedings  for 236 

power  to  sell,  exercise  by  qualifying  trustee  or  successor 226 

right  of  qualifying  executor  to  exercise 224 

presumption  of  new  appointment  of  guardian  where  records  removed  or  destrojred 247 

proceeds  of  sale  under  judgment  of  another  court,  disposition 238 

purchaser,  release  from  purchase  by  surrogate 240 

purposes  for  which  real  property  may  be  sold 234 

refusal  where  bond  given  to  pay  all  charges,  etc 235 

restitution  to  heir,  etc.,  from  subsequently  discovered  assets 249 

surplus  from  sale  to  satisfy  mortgage  or  other  lien,  disposition 250 

temporary  administrator,  by 130 

to  satisfy  charges  or  for  distribution,  property  subject  to 233 

unknown  parties,  protection  of  rights 238 

til.  Mortgage. 

adjournment  of  judicial  settlement  after  making  order 238 

administrator  with  all  annexed,  exercising  power  to  mortgage 225 

bond  of  representative,  contents  and  filing 239 

confirmation 240 

heir  or  devisee,  when  not  affected  by  conveyance  to  pay  debt 245 

limitation  as  to  distribution 233 

order  for,  execution  and  report  by  representative 240 

execution  by  successor 241 

extension  to  other  parcels 240 

order,  when  to  be  made  and  contents 238 

permission  to  mortgage,  proceedings  for 236 

power  to  mortgage,  exeroised  by  qualifying  trustee  or  successor 226 

right  of  qualif  jdng  executor  to  exercise 224 

temporary  administrator,  by 130 

IV.  Lease. 

adjournment  of  judicial  settlement  after  making  order 238 

administrator  with  will  annexed,  exercising  power  to  lease 225 

confirmation 240 

limitation  as  to  proceedings 233 

order,  execution  and  report  by  representative 240 

for,  execution  by  successor 241 

extension  to  other  property 240 

when  to  be  made  and  contents 238 

permission  to  lease,  proceedings  for 236 

power  to  lease,  exercise  by  qualifying  trustee  or  successors 226 

right  of  qualif 3dng  executor  to  exercise 224 

rent,  disposition  on  receipt  by  executor  or  administrator 232 

■  proceedings  to  authorize  executor  and  administrator  to  receive 232 

temporary  administrator,  by 130 

Recognigances. 

priority  and  payment  of  recognisances 212 

Record  book. 

enimieration  of  record  books  required  to  be  kept  by  surrogate 16 

Records. 

admissibility  as  evidence,  certified  copy  of  will  or  record  thereof 151 

records  of  wills  proved  more  than  thirty  years 153 

prior  to  1785 158 

wills  proved  elsewhere  within  state 152 

bonds  and  undertakings  filed,  record  of 16 

completing  records  left  uncompleted  by  predecessor,  power  of  surrogate 20 

tit 
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ootirt  and  tnwt  fund  regiater 

decree  judicially  settling  account  of  executor,  etc.,  i 
eiemplifyuifi  and  certifying  tnuucnpta,  power  of  suirocKte . . 

t«M 

heirahip,  recording  decree 

Iett«r«  of  adminiatration,  recordiog 

guardianabip,  recording 

letters  teattunentiiiry,  recording 

margiiial  notstion  of  decree  affecting 

miHoellaneouB  record . 

real  property,  recording  order  or  decree  relatiiig  to 

leoording  InntruiDentB  settling  accounts  in  part  or  in  whole 

wiU  or  deed  appointing  guardian 

Kal  of  surrogate,  recording  in  secretary  of  state's  offioe 

searching  record  in  suirogate'i  office  of  Kngs  Conn^,  duty  of  eWti  derk 

wills  of  real  property 

Bifsnnoe. 

oompoiaatioD  of  refwee 

fees 

payment  by  temporary  administrator 

power  of  derli  to  act  as  referee 

powers  and  duties  of  referee  generally 

publication  of  nsmes  of  refereee  in  New  York  County 

report,  confirmation  of  course  after  delay  of  ninety  days 

effect  of  failure  to  paaa  upon  report  for  ninety  days 

when  granted,  account  renderad,  eiamination  of 

exanunatioD  of  subacribing  or  material  witness 

probate  case  in  New  York  County 

special  pnMieedings  other  than  probate  of  will  to  take  and  report  evidence . . 
iriien  to  be  ordered,  appeal,  on 

B«glst«r,  trait  fund. 

duty  of  derk  to  keep 


application  of  sureties  for  release  on  bond  executors,  e 

B«Ugioui  Sfirrlew. 

expense  an  part  of  funeral  expeosea 

BsmoraL 

court  officers 

interpreter  of  surrogate's  court  of  Kings  County 


Bamoral  of  actions. 

Kings  county,  transfer  of  cause  on  diaalnlity  of  surrogate 8 

proceedings  after  final  order  in  cause  transferred  to  supreme  oourt  ia  Kings  County 8 

transferring  case  in  New  York  county  for  trial  by  jury  to  supreme  court 68 

B«nt. 

accrued  rent  as  asaete  in  bands  of  executor 202 

apportionment  on  deatb  of  person  intereated 2IH 

executor  or  administrator,  proceedings  authorising  receipt  and  disposition  of 232 

recovery  of  apportioned  rent 20i 

B«pMlod. 

laws  repealed 31S 

Baipondent. 

defined 290,  314 

BortituUon. 

^jpeal,  <rtien  ordered 309 

heir,  etc.,  from  subsequently  diacoTered  assets  after  sale  of  real  property  for  debta 249 

Ivnnlon. 

levecsioDary  interests  in  lease  for  years  as  assets 202 

BoTocftUon  of  lett«n. 

termination  of  powers  of  executor  or  administrator  and  accounting SS 


SURROGATE'S  COURT  ACT— References  are  to  Sections 

ichmond  county. 

attendantSt  etc.,  appointment,  removal,  compensation  and  duties 23 

Rules  of  oivil  praetica. 

application  to  surrogate's  court 316 


8 


t 


Safe  depofit  company. 

deposit  of  securities  representing  unlawful  investment  on  revocation  of  letters  or  removal  of 

trustee 230 

Salary.    See  Compensation. 

public  administrator  of  Kings  county ^ 124 

1 

SeaL 

description  of  surrogate's  seal S 

power  of  clerk  to  affix  to  letters  or  mandate  issued  from  court 32 

record  of  description  of  surrogate's  seal 3 

sealing  letters , 88 

surrogate's  court  seal 3 

use  of  surrogate's  seal  by  officer  discharging  duties  of  office 3 

Searchee. 

certified  transcript  of  papers  and  search  in  surrogate's  office  of  King's  county,  duty  of  chief 

derk  to  make .- 22 

chief  derk  of  surrogate's  court  of  Kings  county,  duty  to  make  and  fees  for 22 

power  of  surrogate  to  search  or  certify  that  document  cannot  be  found 20 

Secretary  of  state. 

depositing  and  recording  description  of  surrogate's  seal 3 

transmitting  certified  copy  of  will  or  letters  of  non-resident 19 

Securities. 

advance  payment  of  legacy 221  • 

care  and  custody  of  deposited  securities^ 106 

depositing  securities  representing  unlawful  investment  on  revocation  of  letters  or  removal  of 

trustee 230 

depositing  to  reduce  penalty  of  bond  required 106 

with  whom  security  deposited  when  directed  to  be  deposited  with  surrogate's  court 229 

withdrawing  deposited  securities 106 

Service  of  pleadtngs. 

direcUon  by  surrogate  to  serve  copy 49 

failure  to  serve  copy  as  putting  party  in  default 49 

persons  on  whom  pleadings  may  be  served 49 

Sheriff. 

court  offiMsers,  powers 23 

Sickness. 

who  to  act  where  surrogate  sick 8 

Sisters. 

administration,  when  entitled  to  letters , 118 

Special  county  Judge. 

acting  as  surrogate,  proof  of  necessity  for  and  authority  to  act 11,  12 

revocation  or  superseding  authority 13 

compensation  while  acting  as  surrogate 15 

proof  of  authority  to  act  as  surrogate 8 

Special  guardian. 

appointment  to  appear  for  infant,  incompetent  persons  or  unknown  persons 64 

nomination  by  party,  when  prohibited 64 

Special  proceedings. 

regulation  when  before  supreme  court 37 

Special  surrogate. 

designation 2 

superseding  authority,  manner  of 13 

when  to  act  as  surrogate 8 

ns 
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Stota  comptroUar. 

□oa-reddent,  traiumittiiis  letten  o[  mdminiotntioa  granted  to  oouoty  tnMUier 19 

Btate  t&z  commtulon. 

dtation  od  ixtitioa  tor  Bnoillary  letten,  iseuuiM  to 1S2 

State  trauurer. 

l^&cy  or  diatributiTe  abtteot  unloiovnr  persoiu,  payment  to 272 

8t«T  of  proGssdiiigi. 

appeal  from  decree  admitting  will,  etc.,  aa  atayiag  umaDoe  of  letter* S7 

or  order  comioittiDg  executor,  etc.,  for  contempt 87 

p^ected  appeal,  when  operatiTc  aa  atay 87 

StenogntphKV. 

appointment,  removal,  compenaation 25,  20 

coeta  of  minutes  aa  part  of  coata S7S 

duties 27 

where  Hurrogate  ia  county  judge  alao 20 

feei  for  fumiahing  copy  of  mlnutee.  etc 30 

in  countiea  of  New  York,  Bronx.  Kinga.  Erie  and  Monroe  for  oopy  of  minute*,  ete. 30 

payment  by  temporary  adminiatrator 127 

order  directing  oopy  of  atenographer'a  minutea  for  conteBtaDt'a  ootmsd 278 

temporary  Etenographer.  appointment  and  oompenaaljon 30 

teatimony,  how  authenticated  and  bound 28 

transcribing  and  filing  testimony 27 

8ubpoeii». 

duces  tecum,  iaauance.  power  of  aurrogatc 20 

iasuBnce,  power  of  clerk 32 

Burrogate.. 


proof  of  eervice 6t 

public  officer,  admiaaion  of  aervice 61 

territoiial  force  of  subpoena 20 

SulllTUi  count?. 

stenographer,  compensation 20 

Snperrlion,  board  of. 

oompensation  of  court  officers,  power  tofii 2S 

court  c^ccra,  power  to  det«nnine  number  in  Brie  County 23 

fixing  coinpenwtion  of  clerka  appointed  by  aurrogate 21 

right  to  fix  different  ratea  of  compeoaation  and  f  eea  to  clerks  of  oourt 29 

Supplamantry  procMdlncg, 

on  decree  of  Burrogate'a  court SB 

Support  uul  mftint«iunM. 

advance  payment  of  legacy  for 221 

Supreme  court. 

New  York  County,  proceedings  when  eierciainK  powen  and  Jurisdiction  of  aurrogate'a  court.  37 

when  to  act  on  disquajification  or  disability  of  surrogate 10 

proceedings  in  surrogate  matters  as  prescribed  in  section  10,  regulations 37 

transferred  to,  aetting  aside  verdict  and  grBoting  new  trial SS 

where  genertd  guardian  appointed  by 1S3 

apecisl  proceedings  before,  regidationa 37 

tranater  of  cues  in  New  York  county  to  trial  by  jury 58 

proceedings  in  New  York  county  to  surrogate's  court 38 

Suretdai.   See  Bond;  Executors  and  Adininistra.tora:  Guardian  and  Ward;  Testamentary  Tniatec. 

SurroffKtfl. 

I.  In  general. 

acting  surrogate,  compenaation IS 

proceedings  before,  when  and  how  recorded SB 

county  judge,  when  toact 8 

defined SU 

delivering  to  successor  all  papers  and  books  kept  by  him IB 

designation  of  acting  aurrogate 2 

county  judge  as 2 

special  aurrogate 2 

disqualification  to  act  as  counsel  in  action  by  or  against  executors,  etc 4 

district  attorney,  when  to  act 8 

expenses  in  taking  testimony  out  of  court 31 

filing  papera If 

■M 


SURROGATE'S  COURT  ACT— References  abb  to  SspnoNS 
8urrofftt6 — Continued. 

I.  IngeneraL — Continued. 

JQxiadietion  of  sunogate's  court  genermlly 40 

liability  for  «ct«  of  clerk 5 

official  densiuktion 2 

papen,  filing  and  preservation 18 

proof  of  authority  of  officer  acting  in  place  of 8 

seal 3 

aeourity.  right  to  take  from  derk  to  indemnify  against  liability 5 

special  county  judge,  when  to  act 8 

surrogate,  when  to  act  as 8 

when  surrogate's  court  act  takes  effect ^ 315 

n.  Disability  and  disqualification. 

1.  Disability. 

application  by  attorney  general  or  district  attorney  for  onler  substituting 12 

how  proven 10 

New  York  County,  when  supreme  court  to  act 10 

powers  of  surrogate  of  another  county  designated  to  act 9 

proceedings  after  authority  of  substituted  officer  superseded 13 

proof  of  authority  of  special  surrogate,  etc.,  to  act  on  disability 10 

supreme  court  to  act  in  New  York  county 10 

proof  of  necessity  for  and  authority  of  substituted  officer  to  act 11,  12 

superseding  authority  of  officer  substituted 13 

temporary  surrogate,  appointment  where  surrogate  sick 14 

when  suRogate  of  anoUier  county  may  be  designated 9 

who  to  act 8 

2.  Disqualification. 

certificate  that  relations  to  parties  makes  it  improper  for  him  to  act 0 

how  proven •  10 

New  York  County,  supreme  court  to  act 10 

powers  of  sunogate  of  another  county  designated  to  act 9 

probate  of  will  where  surrogate  necessary  witness 0 

proceedings  after  authority  of  substituted  officer  superseded 13 

proof  of  necearity  for  and  authority  of  substituted  officer  to  act 11,  12 

subscribing  witness,  probate  of  will  to  which  surrogate  is 6 

superseding  authority  of  officer  substituted 13 

waiver  by  failure  to  object 7 

when  not  waived  by  infant  party 7 

objection  must  be  taken 7 

surrogate  of  another  county  may  be  designated 9 

who  to  act ■ 9 

m.  Powers. 

acknowledgment,  power  to  take. 20 

acts  that  may  be  performed  at  any  place  or  time .^ 34 

affidavits,  power  to  take .* 20 

annual  examination  of  guardian's  account 192 

attendance  of  party,  compelling 20 

books  to  be  kept  by  surrogate 16 

certifying  oaths  and  acknowledgment 20 

that  document  or  papers  cannot  be  found 20 

citations  and  other  process,  issuance 20 

completing  and  signing  records  and  papers  uncompleted  by  predecessor 20 

unfinished  business  of  predecessor 20 

completion  of  unfinished  business  of  predecessor 20 

contempt,  commitment  for 20 

court  officers,  appointment  and  removal 23 

deeds,  power  to  take  proof  and  acknowledgment  of 20 

depositions,  power  to  take  and  certify 20 

exemplifying  and  certifying  transcript  of  record 20 

incidental  powers  necessary  to  carry  into  effect  powers  granted 20 

of  surrogate  in  or  out  of  court 20 

interpreter,  appointment  and  removal  in  Kings  Coimty 24 

New  York  county,  powers  of  surrogates  in 36 

non-resident,  transmitting  certified  copy  of  will  or  letters  to  secretary  of  state 19 

oaths  and  affirmation,  power  to  administer 20 

powers  exercisable  by  clerk  or  deputy  clerk 32 

rule  where  statute  does  not  prescribe  course  of  procedure 20 

stenographers,  appointment,  removal,  compensation 25,  26 

subpoena,  issuance 20 

trial  by  jury 69 

lY.  Vacancy. 

proceedings  after  vacancy  filled  by  regular  appointment 18 

proof  of  necessity  for  and  authority  of  substituted  officer  to  act 11.  12 

superseding  authority  of  officer  substituted 13 

917 
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INDEX 
SuiTOf»t«~ContinuBd. 

IV.   Varaocy — Cootiiiued. 

transfer  of  caiue  to  supreme  court  in  KiDg'*  County S 

who  to  act 8 

Surrogate's  court. 

defiued 314 

general  Jurisdiction 40 

j  uriadic^'tion  to,  appaintmaiit  of  sraiersl  K\iardiui  of  infant's  penon  or  proper^. 174 

jurj'  where  county  iudie  Is  alao  nirroEate 35 

motion  lenri.  iriiittcrs  to  be  heard  at ' 36 

powerE  as  U:  a].  ^Dintmeot  of  geoeral  guardian  of  person  and  property 1T3 

proceedin^^  n!  -iipieme  court  in  surroKat«  matters,  r^nilotiou 37 

temiB  of  coiiri  in  New  York  County 36 

outside  of  New  York  County 34 

publieation  in  New  York  County 30 

time  and  place  of  boldins  court 34 

whore  county  judxe  ii  also  surrogftte 36 

trial  t«rm,  mntters  to  be  heard  at < 36 

when  to  Vie  open 34 

Surrogate's  court  wt. 

applieatiun 316 

□f  article  7  to  executors  heretofore  appointed 117 

confirmation  of  previous  act SIG 

effect  of  act  on  lans  applicable  to  certain  counties 817 

laws  rppealed 818 


Taxation. 

priority  and  pa>'m<nt  by  executor  or  adminjsttntor 21S 

transfer  lux.  salo  of  real  property  to  pay 234 

Temporary  administrator. 

when  and  how  appwnted 129 

Temporary  steuogrHdwrs. 

appointmr'Tit 26 

Temporarr  Burrogat«. 

conipenwiliiin 15 

oath  of  olficf  iind  official  bood H 

when  and  by  whom  appointed  on  dckneas  of  su'rocata II 

Testamentary  TruitM. 

Bccouiiline  on  n:!e»ae  of  sureties 109 

U'ttlni;  fririh  expenses  and  disbursement* 222 

action  on  I'tk!.  wken  may  be  maintained 113 

Bpplicati'in  <<i  ;irti€le7  of  surrogate's  court  act  to  tiustees  heretofore  appoioted 117 

Surro^;it'  -  Court  act  as  depending  on  resideuoe  of  trustee  or  time  of  execution  of  will .  171 

appoinliiiiTii  '■■  suecesBor 168 

wheri-'  lilt  uamed  in  will 168 


bonds,  nctiun  uri  bond  where  sucoessor  not  appointed . . 


diachuitc  of  bond  on  appeal  or  for  performance  of  act 110 

tee  for  recording 29 

generally 167.  169 

proceedinga  oa  application  for  new  bond  or  suretiea 108 

reduclion 169 

reniijv:il  ir  relocation  of  lettera  on  failure  to  give  new  bond  or  anretiee 108 

when  n.  ..  I  ond  or  suretiea  may  be  required 107 

conuuisM..r,-         28S 

det(-rriai..:r,i,riof  valueou  which  based 28S 

comprlliij^  T''-t;im«itary  trustee  to  perform  duties 30 

compen.^siioFj  ■■n  estate  of  one  hundred  tlwusand  dollars  or  more 285 

whiTi'  M: «»ive  or  different  letters  issued 285 

tni.-ii  -isattomey 285 

consent  of  trust  company,  etc.,  to  act 167 

lounsel  fees,  pajTnant 222 


J 


SURROGATE'S  COURT  ACT— References  abb  to  Sections 
Teftamentary  Tnutae — Ckmtinued. 

custody  of  property  where  trustees  disagree 228 

defined T 314 

deposit  of  funds  in  joint  custody  where  co-trustee  disagree 228 

depositing  or  investing  funds  in  representatiye's  name 231 

disagreement  of  trustees  as  to  custody  of  proi>erty 228 

expenses  and  disbursement,  payment <  222 

cost  of  bond  as  necessary 286 

generally 28i 

funds  of  estate,  keeping  separate  from  personal  funds 231 

hearing  on  application  for  removal 101 

injunction  restraining  testamentary  trustee  from  acting  after  issuance  of  citation  or  other 

process 20 

judicial  settlement,  recording  decree , . . . .  16 

misdemeanor,  commingling  funds  of  estate  or  depositing  or  investing  in  perscmal  name 231 

new  bond  on  application  of  sureties  for  release 100 

non-resident  dtisen  or  person  financially  irresponsible  may  be  appointed  on  giving  bond,  when..  97 

noting  on  margin  of  will  or  other  record  decrees  suspending  or  removing 17 

oath  of  oflSce 08,  167 

payment  of  legacy  or  delivery  of  property  by,  proceedings  upon  return  of  citations 220 

trustee,  proceedings  to  compel 219 

persons  incompetent  to  act  as  testamentary  trustee 94 

petition  for  removal 100 

power  of  qualifsring  executors  acting  as  trustee  to  sell  mortgage  or  lease 224 

powers  and  duties,  real  estate,  right  of  qualifying  executor  to  exercise  power  to'  sell,  mortgage, 

or  lease 224 

of  remaining  trustee 168 

proceedings  by  or  against,  effect  as  to  executor  or  administratior  who  is  also  trustee 170 

property  recovered  by  successor,  disposition  of 114 

quflJifying 167 

release  of  sureties,  application  for 109 

removal  at  same  time  letters  testamentary  or  of  administration  are  revoked 170 

depositing  securities  or  property  represening  unlawful  investment 230 

for  disqualification  or  misconduct 99 

on  failure  to  give  new  bond  or  sureties 108 

proceedings  upon  petition  in  connection  with  petition  for  revocation  of  letters  testamen- 
tary or  of  administration 170 

without  citation 104 

resignation,  petition  for  and  accounting 102 

where  trustee  is  also  executor  or  administrator 170 

resignation,  proceedings  on  hearing  of  application  for 103 

revocation  of  letters  on  failure  to  give  new  bond  or  sureties 106 

sale,  mortgage,  or  lease  of  real  estate,  execution  of  power  by  qualifying  trustee  or  successor ....  226 

property,  exercise  by  successor  trustee  of  power 225 

security  required  from 169 

specific  compensation  in  will 285 

stay  of  proceedings  on  appeal  from  order  committing  testamentary  trustee  for  contempt 87 

or  decree  removing  or  suspending 87 

successor,  appointment 168 

trustee,  exercise  of  power  to  mortgage,  lease,  or  sell  real  estate 225 

sureties,  liability  between  sureties  on  prior  and  subsequent  bond 112 

for  personal  property  received  in  another  capacity 112 

trust  company,  etc.,  qualifying 167 

Tastimoziy. 

authentication  and  binding  of  minutes 28 

filing  testimony  taken  out  of  court  by  commission 77 

power  of  surrogate  to  take  and  certify 20 

transcribing  and  filing  testimony 27 

Time. 

appeal,  time  to  take 293 

application  for  appointment  of  temporary  administrator 126 

commencement  of  action  on  undertaking  on  appeal 306 

how  reckoned  upon  successive  or  supplementary  letters 92 

new  undertaking,  time  within  which  to  file 305 

publication  of  notice  to  creditors,  duration 207 

service  of  citation 59 

time  within  which  citation  or  order  to  show  cause  must  be  issued  and  served  after  filing  petition  48 

first  publication  must  be  made  after  filing  petition 48 

return  of  inventory  must  be  filed 198 

Title. 

surrogate's' court  act • , ••••••  1 

•It 
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INDEX 

Transf  ar  of  cuum  to  «nd  from  suinwiu  oourt. 

legulBtJooB 87,  38 

Truutv  tax  ftppralMn. 

publicBtioD  of  nunM  in  New  York  oounty 36 

TiUL 

I.  In  geiierBl, 

commioioii  to  tftks  teatimony  out  ol  court,  filing  teotimoay  and 

ducovety  of  property  wltUi^,  trial  on  proonedilica  (or 

examination  of  witseaa  before  another  mTognte 

before  referee 

out  of  court 

II.  By  court. 


» 


decree  u  judgmeiit  for  certoui  purpowe 72 

upon  trial  of  issue  of  facta,  effect 71 

exceptiona  upon  trial  by  court  without  ]ury 72 

requeet  after  cloae  for  finding  upon  fact 71 

ruling  upon  law 71 

III.  Trial  by  jury. 

demand  for  jury  trial,  neceeaity 68 

diacretionary,  when 08 

formation  of  jury 70 

Jury  trial  as  of  tight 68 

queationi  of  fact,  atating  trial  not  to  be  b  aunogate'a  court 68 

rules  governing  triala  by  jury  before  surrogate 09 

trial  before  aurrogate  or  in  supreme  court 68 

verdiot  in  supreme  court,  certifying  to  tunogate's  court 68 

po*er  of  surrogate  to  set  aside  Terdict  where  trial  took  place  in  anothet  eourt 6B 

waiver  of  right 07 

after  same  has  been  demanded 67 

Truit  oompuiy. 

administration,  right  to  letters  of 118 

Tnut  fund  ngtMt*r. 

duty  of  clerk  to  keep 33 


Uiid«rtftkizig8. 

I.  In  genenii. 

application  of  provisions  relating  to  undertakings  In  civil  actions 105 

approval lOS 

foes  for  recording 29 

recording lOS 

in  surTOgalA'a  office IS 

n.  On  appeal. 

action  on 301 

adverse  party  dying  before 292 

amount  and  requisites 301 

committment,  stay  of  proceedings 800 

deposit  in  lieu 303 

dismissal  on  failiu^  to  file  new  undertaking 30G 

distribution  of  proceeds  of  aotion  on 301 

filing 301,  30* 

insolvency  of  suretiaa,  new  undertaldikg 305 

stay  of  proceedings,  when  required  and  oontenis ■. SM 

to  perfect 298 

waiver 302 

Unknown  partial. 

citations,  how  described  in M 

protection  of  right*  on  sale  of  real  property  for  distiibution 23S 

service  of  citations  by  publicatioo M 

application  for  order 67 


Unknown  ponoiu, 

legacy  or  distributive  share,  payment  into  state  treasuiy 

warrant  of  oomptroller  to  pay 

proceedings  to  ascertain  right  to  legacy  or  distributive  sbara. . 
special  guardian,  appointment  to  appear  for 


SURROGATE'S  COURT  ACT-— Rbferbncbb  abb  to  Sections 
United  States. 

priority  and  pajnoaent  of  debts  entitled  to  preferenoe  under  laws 212 

VtiUquidated  ClaimB. 

filing 207 

▼acanoy. 

who  to  act  on  vacancy  in  office  of  snfvogate 8 

VerlfleatioiL 
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THE  JUSTICE  COURT  ACT 

OF  THE 

STATE  OF  NEW  YORK 

L.  1920,  CH.  937,   AS  AMENDED,  1922. 

AN  ACT  in  relation  to  justices  of  the  peace  and  the  practice  and  procedure 
in  justices'  courts. 

B«0Mne  ft  law  May  21,  1020,  with  the  apiwoval  of  the  QoTernor.    Paaaed,  three-fifths  being  present. 

§  2.  Jurisdictioii  limited. 

A  justice  of  the  peace  has  the  jurisdiction 
in  civil  actions  and  special  proceedings  ex- 
pressly conferred  upon  nim  by  statute  and  no 
other. 


The  People  of  the  State  of  New  York,  repre- 
sented in  Senate  and  Assembly^  do  enact  as 
foUows: 

JUSTICE  COURT  ACT 


Artide  1.  Juiiadiotion  and  general  po^ 


(II 1-24), 

2.  Parties  to  action  ({§  2f      ' 

3.  Commenoement  of  action  (If  4^~fi0)* 

4.  Order  of  arrest  (||  eC>-73j. 

5.  Attachment  of  property  (||  7i-88;. 
e.  Replevin  (|l  8^121). 

7.  Pleadings  (U  125-171). 

8.  Answer  of  title  (ff  172-179). 

9.  Adjournments  (if  180-189). 

10.  Procuring  testimony  (f|  190-213). 

11.  Trial  aiZinddents  <t|  21i-2fl8). 

12.  Judgments  (II2A9-277). 

13.  Executions  (If  278-313). 

14.  Costs  (ff  31^^334). 

16.  Joint  debtors  (f  f  335-344). 

16.  Animals  straying  on  highways  (ff  345-^8). 

17.  Summary  proceedings  to  recover  possession  of 

realpropertyCff  379-415).   [Repealed.] 

18.  Bonds  and  undertakings  (ff  416-425). 

19.  Appeals  (ff  426-459). 

2a  General  provisions  (ff  460-492). 
21.  Laws  repealed;  when  to  take  effect  (ff  493, 
494). 

ARTICLE  1 
Jurisdiction  and  General  Powers 

Section   1.  Short  title. 

2.  Jurisdiction  limited. 

3.  General  civil  jurisdiction. 

4.  No  jurisdiction  in  certain  cases. 

5.  Confession  of  judgment. 

5-a.  Summary  proceedings  to  recover  possession 
of  real  property. 

6.  Action  by  person  specially  aggrieved. 

7.  Action  by  common  informer. 

8.  When  part  of  a  penalty  may  be  recovered.' 

9.  When  action  not  barred  by  a  collusive  re- 

covery. 

10.  Where  action  must  be  brought. 

11.  Actions  generally;   by   or   against   whom 

brought. 

12.  Action  by  representatiTC. 

13.  limitation  of  actions;  oluection,  how  taken. 

14.  Tavern-keepers  disqualined. 

15.  Members  of  legislature  not  compelled  to  act. 

16.  Justicee  must  hold  court. 

17.  Justice's  court  not  to  be  held  in  certain  rooms. 

18.  General  powers  and  duties. 

19.  Criminal  contempt. 

20.  Punishment  for  contempt. 

21.  Offen<kr  to  be  heard. 

22.  Record  of  conviction. 

23.  Requisites  of  commitment. 

24.  Fine  to  be  paid  to  overseer  or  superintendent 

of  the  poor. 

§  1.  Short  titie. 

This  act  shall  be  known  as  the  "Justice 
Court  Act." 
DatTEtton.— New. 


D«rlf»tioii.— Code  dv.  proc,  12861,  unended; 
orisinally  revised  from  code  of  proo.,  f  53,  in  part. 

Befcreneea. — Justice  of  the  peace  constitutional 
officer,  and  his  term  fixed  at  four  years,  Const.,  art.  6, 

L17;  justice  not  to  sit  when  related  or  interested.  Judiciary 
^^t  fi  15;  election  of  justices  of  the  peace.  Town  Law, 
f  103;  ranoval  of  justice  by  appellate  division,  code  crim. 
proc.,  f  132. 

§  3.  General  civil  Jurisdiction. 

Except  as  otherwise  prescribed  in  the  next 
section,  a  justice  of  the  peace  has  jurisdiction 
of  the  following  civil  actions: 

1.  An  action  to  recover  damages  upon  or 
for  breach  of  a  contract,  express  or  implied, 
other  than  a  promise  to  marry,  where  the  sum 
claimed  does  not  exceed  two  nun<h-ed  dollars. 

2.  An  action  to  recover  damages  for  a  per- 
sonal injury,  or  an  injury  to  property,  where 
the  sum  claimed  does  not  exceed  two  hundred 
dollars. 

3.  An  action  for  a  fine  or  penalty  not  ex- 
ceeding two  ^hundred  dollars. 

4.  An  action  upon  a  bond  conditioned  for 
the  pavment  of  money  whe^e  the  sum  claimed 
to  be  due  does  not  exceed  two  hundred  dollars, 
the  judgment  to  be  rendered  for  the  sum  ac- 
tually due.  Where  the  sum  secured  by  the 
bond  is  to  be  paid  in  instalments  an  action 
may  be  brought  for  each  instalment  as  it  be- 
comes due. 

5.  An  action  upon  a  surety  bond  taken  by 
any  justice  of  the  peace. 

6.  An  action  upon  a  judgment,  either  foreign 
or  domestic  rendered  in  any  inferior  court  not 
of  record,  where  the  sum  claimed  does  not  ex- 
ceed two  hundred  dollars.  An  action  upon  a 
judgment,  foreign  or  domestic  rendered  in  a 
court  of  record,  where  the  sum  claimed  does 
not  exceed  fifty  dollars. 

7.  An  action  to  recover  one  or  more  chattels, 
with  or  without  damages  for  the  taking,  with* 
holding,  or  detention  thereof,  where  the  value 
of  the  chattel^  or  of  all  the  chattels,  as  stated 
in  the  affidavit  made  on  the  part  of  the  plain- 
tiff, does  not  exceed  two  hundred  dollars. 

8.  An  action  to  recover  damages  for  an 
escape  from  the  jail  liberties  where  the  sum 
claimed  does  not  exceed  fifty  dollars. 

9.  An  action  against  an  executor  or  admin- 
istrator as  such,  on  a  claim  not  exceeding  fifty 
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dollars,  which  has  been  duly  presented  to  and 

rejected  by  him. 

DeHTAtlon.— Code  dv.  proo.,  §2882,  as  am.  by 
L.  1886,  oh.  803,  without  ohance,  except  the  omioBion  from 
Bubd.  8  of  reference  to  the  statute.  Subd.  9  includes  the 
last  part  of  code  civ.  proc,  1 2863,  sobd.  5,  as  am.  by 
L.  1896,  ch.  527,  afiBrmatiyely  stated,  without  intended 
change  of  substance,  f  2862,  originally  revised  from  code 
of  proo.,  {63.  in  part.  fi2863,  originaUy  revised  from 
code  of  proo.,  s  64* 

§  4.  No  jurisdiction  in  certain  cases. 

But  a  justice  of  the  peace  cannot  take  cog- 
nizance of  a  civil  action  in  either  of  the  follow- 
ing cases:  ' 

1.  Where  the  people  of  the  state  are  a  party, 
except  for  one  or  more  fines  or  penalties  not 
exceeding  two  himdred  dollars,  or  for  premiums 
due  the  insurance  fund  under  the  workmen's 
compensation  law  not  exceeding  two  hundred 
dollars. 

2.  Where  the  title  to  real  property  comes 
in  question  as  prescribed  in  article  eight. 

3.  Where  the  action  is  to  recover  damages 
for  an  assault,  battery,  false  imprisonment, 
libel,  slander,  criminal  conversation,  seduction, 
or  malicious  prosecution. 

4.  Where  the  action  is  brought  against  the 
surviving  husband  or  wife  of  the  dec^ent,  and 
the  next  of  kin  of  the  intestate,  or  the  next  of 
kin  or  legatees  of  the  testator,  to  recover,  to 
the  extent  of  the  assets  paid  or  distributed  to 
them,  for  a  debt  of  the  decedent,  upon  which 
an  action  might  have  been  maintained  against 
an  executor  or  administrator. 

5.  Where  the  action  is  brought  by  the  exec- 
utor or  administrator  of  the  decedent  to  recover 
damages  for  the  wrongful  act,  neglect  or  de- 
fault, by  which  the  decedent's  death  was 
caused,  against  a  natural  person  who,  or  a 
corporation  which,  would  have  been  liable  to 
an  action  in  favor  of  the  decedent  by  reason 
thereof  if  death  had  not  ensued. 

6.  Where  the  action  is  brought  by  the  people 
of  the  state  for  the  spoliation,  conversion  or 
misappropriation  of  pubhc  money,  funds, 
credits  or  other  property. 

6.  In  a  city  of  the  second  class  adjoining  a 
city  of  a  population  of  one  million  or  more,  a 
justice  of  the  peace  shall  not  take  cognizance 
of  a  civil  action  for  the  recovery  of  rent  or  the 
rental  value  of  real  property  or  of  a  summary 
proceeding  to  recover  the  possession  of  real 
property.  (Subd.  added  by  L.  1921,  ch.  200,  in 
effect  Oct.  1,  1921.) 

7.  Where  the  action  is  brought  under  sec- 
tions twenty-eight  or  one  hundred  and  one  of 
the  decedent  estate  law. 

8.  Where,  in  a  matter  of  account,  the  sum 
total  of  the  accounts  of  both  parties,  proved 
to  the  satisfaction  of  the  justice,  exceeds  four 
hundred  dollars. 

9.  Where  the  action  is  brought  against  an 

executor  or  administrator  as  such,  except  as 

provided  in  the  last  section. 

]>effivatloii.— Code  dv.  proo.,  S  2863,  as  am.  by  L. 
1920.  ob.  953.    The  matter  inserted  is  not  new,  but  is 


.  1917,  ch.  772;  ongmauy  revisea  rrom  oooe  oi  proo.,  «  o». 
The  amendment  of  1921  made  to  conform  to  code  av. 
proc.,  1 2863,  subd.  6.  as  added  by  L.  1920.  ch.  953. 

§6.  Confession  of  judgment. 

A  justice  of  the  peace  also  has  jurisdiction 
to  render  judgment,  upon  the  confession  of  a 
defendant,  as  prescribed  herein  where  the  sum 
confessed  does  not  exceed  five  hundred  dollars. 


Derlvatloii.— Coda  civ.  proc,  §  2864,  without  ofaaiuEs 
except  omisrion  of  reference  to  the  statute;  orisiiuu^ 
revised  from  code  of  proe.,  f  53,  subd.  8. 

EflTereiices* — Judonent  by  confession  in  justioe's  oonri, 
code  dv.  proc.,  H  3010-3012;  confession  of  judgment 
generally,  code  dv.  proo.,  f {  1273-1278. 

§  6*-a.  Summary  proceedings  to  recover  pos- 
session of  real  ^perty.* 

A  justice  of  the  peace  has  jurisdiction  in 
proceedings  for  the  summary  removal  of  per- 
sons from  real  proper^  as  prescribed  in  article 
eighty-three  of  the  civil  practice  act.  Such 
proc^din^  shall  be  taken  in  accordance  with 
the  provisions  of  said  article  so  far  as  applicable 
to  courts  of  justices  of  the  peace.  (Aaded  by 
L.  1921,  ch.  200,  in  effect  Oct.  1,  1921.) 

DcrlTattoBu — New.  This  section  includes  in  the  justioe 
court  aot,  for  convenience,  a  reference  to  summary  pro- 
ceedincB  as  contained  in  the  dvil  practice  act  (art.  83, 
S§  1410-1447.) 

§  6.  Action  by  person  specially  aggrieved. 

Where  a  penalty  or  forfeiture  is  given  by  a 
statute  to  a  person  aggrieved  by  the  act  or 
omission  of  another,  the  person  to  whom  it  is 
given,  if  it  is  pecuniary,  may  maintain  an  ac- 
tion to  recover  the  amount  thereof:  or,  if  it 
consists  of  the  forfeiture  of  a  chattel,  he  may 
maintain  an  action  to  recover  the  chattel,  or 
its  value,  or  other  damages,  as  the  case  requires. 

Derivation. — Code  dv.  proc.,  {  1893.  without  change; 
originally  revised  from  R.  S.,  pt.  3,  ch.  £^  Ut.  6,  {  1. 

•  §  7.  Action  by  common  informer. 

Where  a  penalty  or  forfeiture  is  given  by  a 

statute  to  any  person  who  sues  therefor,  an 

action  to  recover  it  may  be  maintained  by  any 

person  in  his  own  name;  but  the  action  cannot 

De  compromised  or  settled  without  the  leave 

of  the  court  in  which  it  is  brought. 

]>erivatlon. — Code  dv.  proo..  f  1894,  without  diance; 
originally  revised  from  R.  S.,  pt  3,  oh.  8.  Ut.  6,  S  5,  in 
THirt,  and  {0. 

§  8.  When  part  of  a  penalty  may  be  recovered. 

Where  a  statute  gives  a  pecuniary  penalty 
or  forfeiture,  not  exceeding  a  specified  sum,  an 
action  may  be  maintained  to  recover  the  sum 
specified  and  the  verdict  or  judgment  may 
award  to  the  plaintiff  the  whole  sum.  or  such  a 
part  thereof,  as  the  jury  or  court  aeems  pro- 
portionate to  the  offense. 

]>erivatloii. — Code  dv.  proo.  )  1898,  amended,  but 
without  change  of  substance;  originally  revised  from 
R.  S.,  pt.  3,  ch.  8.  tit.  6.  1 16. 

§  9.  When  action  not  barred  by  a  collusive 
recovery. 

In  an  action  to  recover  a  penalty  or  forfeiture, 
given  by  a  statute,  brought  by  any  person, 
other  than  the  person  aggrieved  or  a  public 
officer,  the  plaintiff  may  recover,  notwith- 
standing the  recovery  of  a  judgment,  for  or 
against  the  defendant  in  an  action  brought 
therefor  by  another  person  if  he  establicfies 
that  the  former  judgment  was  recovered  col- 
lusively  and  fraudulently. 

Derivation. — Code  dv.  proc.,  1 1896,  without  change; 
originally  revised  from  R.  S.,  pt.  8,  ch.  8,  tat.  6,  { 14. 

§  10.  Where  action  must  be  brought 

An  action  must  be  brought  before  a  justice 
of  a  town  or  city  wherein  one  of  the  parties 
resides  or  a  justice  of  an  adjoining  town  or 
city  in  the  same  county,  except  in  one  of  the 
following  cases: 

*  Section  heading  inserted  by  editor. 
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1.  Where  the  defendant  has  absconded  from 
his  residence,  it  may  be  brought  before  a  jus- 
tice of  the  town  or  city  in  which  the  defendant, 
or  a  portion  of  his  property,  is  at  the  time  of 
the  commencement  of  the  action. 

2.  Where  the  plaintiff  is  not  a  resident  of 
the  county,  or  if  there  are  two  or  more  plain- 
tiffs when  all  are  non-residents  thereof,  it  must 
be  brought  in  the  town  where  the  defendant 
resides  or  in  any  adjoining  town  thereto. 

3.  Where  the  defendant  is  a  non-resident 
of  the  county,  it  may  be  brought  before  a 
justice  of  the  town  or  city  in  which  he  is  at  the 
time  of  the  commencement  of  the  action. 

4.  Where  it  is  specially  prescribed  by  law 
that  a  particular  action  may  be  brought  be- 
fore a  justice  of  the  town,  city,  county,  or  dis- 
trict^ where  an  ofifensp  was  conmiitted  or  where 
property  is  found. 

5.  In  any  town  adjoining  an  incorporated 
city  no  justice  of  such  town  shall  have  juris- 
diction of  any  action  brought  against  a  resi- 
dent of  such  adjoining  city  unless  one  of  the 
parties  plaintiff  m  sucn  action  is  a  resident  of 
such  town. 

A  defendant  designated  in  sections  fift^^- 
one,  fifty-two,  fifty-three  and  fifty-four  of  tms 
act  is  deemed,  for  the  purposes  of  this  section, 
a  resident  of  the  town  or  city  where  the  per- 
son to  whom  a  copy  of  the  summons  is  de- 
livered resides. 

DerlYattom. — Code  civ.  proo.«  12869,  as  am.  by 
L.  18Q3,  ch.  74,  L.  1894.  ch.  906,  L.  1895.  oh.  153.  L.  1898, 
ch.  112,  L.  1903,  oh.  521,  without  ohange,  except  the 
reference  to  the  statute;  originally  revised  from  R.  S., 
pt.  3,  ch.  2,  tit.  4,  if  8,  9. 

§  11.  Actions  generally;  by  or  against  whom 
brought. 

An  action  cognizable  by  a  justice  of  the 
peace  may  be  brought  by  or  against: 

1.  A  corporation; 

2.  A  natural  person  in  his  own  right; 

3.  A  town  or  county  officer  in  nis  official 

capacity. 

DerlTsttom. — Code  civ.  proo.,  fi2865,  as  am.  by 
L.  1882.  oh.  399,  in  part,  without  change  of  substance: 
originally  revised  from  R.  8..  pt.  3,  ch.  2,  tit.  4.  {  5,  and 
L.  1847.  ch.  470.  fi  45. 

§  12.  Action  by  representative. 

An  action  cognizable  by  a  justice  of  the 
peace  may  be  Brought  by  an  executor,  ad- 
ministrator, a  trustee  of  an  express  trust,  or  a 
receiver  in  supplementary  proceedings. 

DerlTstioii. — Code  civ.  jproc.,  (2865,  as  am.  by 
L.  1882,  ch.  399,  in  part,  without  change  of  substance: 
originally  revised  from  R.  S.,  pt.  3,  oh.  2,  tit.  4,  {  5.  ana 
L.  1847,  oh.  470.  i  45. 

§  13.  Limitation  of  actions;  objection,  how 
taken. 

• 

An  action  must  be  commenced   after  the 

cause  of  action  has  accrued  within  the  period 

prescribed  by  law;  but  the  objection  that  the 

action  was  not  commenced  within  the  time 

limited  can  be  taken  only  by  answer. 

DerlTstioii. — Bee  code  civ.  proc..  $380.  $413,  first 
sentence.  §380,  originally  revised  from  oode^-of  proc, 
{74,  in  part,  and  §89.  {413.  first  sentence,  origmally 
revised  m>m  code  of  proc.,  {  74. 

§  i4.  Tavern-keepers  disqualified. 

A  justice  of  the  peace  who  is  an  innholder 
or  tavern-keeper  engaged  in  the  liquor  traffic 
or  at  whose  inn  or  tavern  liquor  is  sold  has  no 
power  or  jurisdiction  under  any  provision  of 


this  act:  but  if  a  judgment  has  been  actually 
rendered  by  him  before  he  became  so  dis- 
qualified, he  may  give  a  transcript  thereof,  or 
issue  execution  thereupon,  or  satisfy  the  judg- 
ment, upon  payment  thereof. 

,D«rlTatloii. — Code  civ.  proc.,  f  2866.  as  [mm.  by 
L.  1911,  ch.  600,  without  change;  onginally  revised  from 
L.  1846,  ch.  140. 

• 

§  16.  Members  ot  legialatiire  not  compelled 
to  act 

A  justice  of  the  pease  who  is  a  member  of 
the  senate  or  assembly  is  not  oblij^ed  to  take 
cognizance  of  a  civil  action  or  special  proceed- 
ing; but  he  may  take  cognizance  thereof  in  his 
discretion. 

Derivation. — Code  oiv.  proo.,  §2867,  without  ohange; 
originally  revised  from  R.  8.,  pt.  3,  oh.  2,  tit.  4,  {  7. 

§  16.  Justices  must  hold  court 

A  justice  of  the  peace  must  hold,  within  his 
town  or  city  and  not  elsewhere,  a  court  for 
the  trial  of  any  action  or  special  proceeding 
brought  before  him  of  which  he  has  jurisdic- 
tion, excepting  that  a  justice  who  is  a  resident 
of  an  incorporated  village  located  in  two  or 
more  adjoining  towns  may  hold  court  for  the 
trial  of  actions  in  any  part  of  such  incorporated 
village. 

]>erivatlon. — Code  civ.  proc.,  { 2868,  as  am.  by 
L.  1897,  oh.  404,  L.  1899.  oh.  105,  L.  1919,  ch.  280,  first 
part,  without  change,  except  that  the  last  two  clauses  are 
transposed,  and  the  clause  "and  not  elsewhere  "  is  added 
from  the  revised  statutes.  {  2868,  originally  revised  from 
R.  S.,  pt  8.  oh.  2,  tit.  4.  {  1. 

§  17.  Justice's  CO  urt  not  to  be  held  in  certain 
rooms. 

A  justice's  court  shall  not  be  held  in  a  room 

in  any  part  of  which  trafficking  in  liquors  is 

authorized  or  in  any  adjoining  room. 

Dcrivatioii. — Code  civ.  proc.,  {2868.  as  am.  by 
L.  1897,  ch.  404,  L.  1899,  oh.  105,  L.  1919,  ch.  280,  in  part, 
without  change  of  substance.  For  original  derivation 
■ee  { 16,  ante. 

§  18.  General  powers  and  duties. 

A  justice  of  the  p6ace  must  hear,  try  and 
determine  an  action  or  special  proceeding 
brought  before  him  according  to  law  and 
equity^  and  for  that  purpose,  where  special 
provision  is  not  otherwise  made  by  law,  is 
vested  with  all  the  necessary  powers  possessed 
by  the  supreme  court. 

D«rlTatloil. — Code  dv.  proo.,  {2868,  as  am.  by 
L.  1887.  oh.  404.  U  1899.  ch.  105.  L.  1919.  oh.  280,  last 
sentence,  rewritten,  without  change  of  substance.  For 
original  derivation  see  {  16,  ante. 

§  19.  Criminal  contempt 

A  justice  of  the  p>eace  has  power  to  punish 
for  a  criminal  contempt  a  person  guilty  of 
either  of  the  following  acts: 

1.  Disorderly,  contemptuous  or  insolent 
behavior  towards  him  wnile  engaged  in  the 
trial  of  an  action,  the  rendering  of  a  judgment, 
or  any  other  judicial  proceeding,  where  such 
behavior  directly  tends  to  interrupt  the  pro- 
ceeding or  to  impair  the  respect  due  to  his 
authority.  « 

2.  Breach  of  the  peace,  noise  or  other  dis- 
turbance directly  tending  to  interrupt  his  official 
proceedings. 

3.  Resistance  wilfully  offered  in  his  presence 
to  the  execution  of  his  lawful  mandate. 

He  has  not  power  to  pimish  for  a  criminal 
contempt  in  any  other  case. 
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Derlnttton.— Code  oiy.  proc.,  1 2870,  without  ohAOge; 
originaUy  reviaed  from  R.  S.,  pt.  3,  oh.  2,  tit.  4,  §  274. 

f  20.  Punishment  for  contempt 

Punishment  for  contempt  specified  in  the  last 
section  may  be  by  fine  not  exceeding  twenty- 
five  dollars  or  by  imprisonment  in  the  comity 
jail  not  exceeding  five  days,  or  both,  in  the 
discretion  of  the  justice.  Where  a  person  is 
committed  to  prison  for  the  non-payment  of 
such  a  fine  he  must  be  discharged  at  the  ex- 
piration of  ten  days;  but  where  he  is  also  com- 
mitted for  a  definite  time  the  ten  davs  must  be 
computed  from  the  expiration  of  the  definite 
time. 

DerlTatioii.— C6de  dv.  proc..  S  2871.  without  ohAoce; 
oriciziAUy  revised  from  R.  S.,  pt.  3.  cb.  2.  tit.  4»  1 275. 

§  21.  Offender  to  be  heard. 

A  person  shall  not  be  punished  by  a  justice 
of  the  peace  for  a  contempt  until  an  oppor- 
tunity has  been  given  him  to  be  heard  m  his 
defence.  And  for  that  purpose  the  Justice  must 
issue  a  warrant  directed  generally  to  any  con- 
stable of  the  county,  requiring  the  constable 
to  bring  the  offender  beiPore  him. 

DerlYfttton.— Code  dv.  proc..  1 2872,  without  ohAoce; 
origiziaUy  reviaed  from  R.  6.,  pt.  3,  ch.  2,  tit.  4,  §  276. 

§22.  Record  of  conviction. 

A  justice  who  convicts  a  person  of  a  con- 
tempt must  within  ten  days  after  the  conviction 
make  up,  subscribe  and  file  in  the  county 
clerk's  omce  a  record  thereof  stating  therein 
the  particular  circumstances  of  the  offence  and 
the  punishment  awarded  by  him  upon  the 
conviction. 

DeHYattoii.— Code  dv.  proc..  f  2873,  without  ohanse; 
originaUy  reviaed  from  R.  S.,  pt.  3,  ch.  2,  tit.  4,  §  278. 

§  23.  Reqtdsites  of  commitment 

A  warrant  of  commitment  for  a  contempt 

must  set  forth  the  particular  circumstances 

of  the  offence,  otherwise  it  is  void. 

Datvatloii. — Ckide  dv.  proc.,  f  2874,  without  change; 
originflJly  reviaed  from  R.  8.,  pt.  8,  ch.  2.  tit.  4.  f  278. 

§  24.  Fine  to  be  paid  to  overseer  or  superin- 
tendent of  the  poor. 

An  officer  who  collects  or  receives  a  fine 
imposed  by  a  justice  of  the  peace  for  a  con- 
tempt, must  pay  the  money,  within  ten  davs 
thereafter,  for  the  benefit  of  the  poor  to  the 
overseer  or  superintencent  of  the  poor  of  the 
town,  city  or  district  wherein  the  fine  was 
imposed;  or,  where  there  is  no  such  officer,  to 
the  officer  or  officers  performing  corresponding 
functions  imder  another  name,  unless  the 
board  of  supervisors  has  directed  the  payment 
of  fines  and  penalties  to  the  supervisor  of  the 
town  in  a  case  where  it  is  authorized  by  law  so 
to  do. 

D«rlTatlon.— Code  dv.  proc.,  S  2875,  without  ehaoge. 


ARTICLE  2 
Parties  to  Action 

Seotioii26.  Who  may  be  joiiied  aa  plaintiils. 

26.  Who  majT  be  joined  as  defendanta. 

27.  Party  in  intereat  to  aue;  truater  may  aue  alone. 

28.  Actiona    and    prooee<&nga  by   and    againat 

married  women. 

29.  Partiea  aeverally  liable. 

30.  Joinder  doee  not  affect  other  relief . 

31.  Right  of  infant  to  bring  action. 

32.  Partiea  may  M>pear  in  peraon  or  by  attorney. 


Section  S3.  Who  may  be  attorney. 

34.  Authori^  of  attorney;  how  proved. 

35.  Guardian  ad  litem  for  infant  plaintiff . 

36.  Guardian  ad  litem  for  infant  d<rf<indant 

87.  Application  for  leave  to  proaeoute  or  defend  aa 
a  poor  jpersoa. 

38.  Contenta  oTpetition. 

39.  When  and  how  leave  granted. 

40.  Not  liable  for  ooata  and  feea. 

41.  When  leave  may  be  revoked. 

42.  Coata  in  favor  of  petitioner. 

43.  Appeal,  how  affected  by  order. 

§  26.  Who  may  be  joined  as  plaintiflfg. 

All  persons  havinp;  an  interest  in  the  subject 

of  the  action  and  m  obtaining  the  Judgmoit 

demanded  may  be  joined  as  plaintiffs,  except 

as  otherwise  expressly  prescribed  in  this  act. 

DorlTatlOD. — Code  dv.'  proo.,  1 446,  made  applicable 
to  Juatice  court  practice  by  code  dv.  proc.,  S  3347,  aubd.  3. 
f  446,  originally  reviaed  Hom  code  of  proc,  1 117. 

§  26.  Who  may  be  joined  as  defendants. 

Any  person  may  be  made  a  defendant  who 
has  or  claims  an  interest  in  the  controversy 
adverse  to  the  plaintiff,  or  who  is  a  necessary 
party  defendant  for  the  complete  determination 
or  settlement  of  a  question  involved  therein. 

D«rlvatlon.>-Code  dv.  proo.,  fi  447,  aa  am.  by  L.  1901, 
ch.  609.  L.  1911,  ch.  24,  first  oentence.  This  aection  ia  not 
ezpreaBly  made  applicable  to  juatice'a  court  practice  by 
code  dv.  proc.,  §  3347,  aubd.  3.  In  tenna,  however,  it 
appliea  to  juatice'a  court  practice  and  ia  therefore  in* 
eluded.  $447,  originally  reviaed  from  code  of  proc., 
{118,  in  part. 

§27.  Party  in  interest  to  sue;  trustee  may 
sue  alone. 

Every  action  must  be  prosecuted  in  the 
name  of  the  real  party  in  interest,  except 
that  an  executor  or  administrator,  a  trustee 
of  an  express  trust,  or  a  person  expressl^r  au- 
thorized by  statute,  may  sue  without  joining 
with  him  the  person  for  whose  benefit  the  ac- 
tion is  prosecuted.  A  person  with  whom  or  in 
whose  name  a  contract  is  made  for  the  b^iefit 
of  another  is  a  trustee  of  an  express  trust 
within  the  meaning  of  Uiis  section. 

Dcrlvatloil.— Code  dv.  proc.,  {  449,  aa  am.  by  L.  1877, 
di.  416,  without  change;  made  applicable  to  jurtioo  oourt 
practice  by  oode  dv.  proo.,  1 8347,  aubd.  3.  1 449,  origi- 
nally reviaed  from  coda  of  proc.,  f  111,  in  part,  ana  §  113. 

§  28.  Actions  and  proceedings  by  and  against 
married  women. 

In  an  action  or  special  proceeding  a  married 
woman  appecirs,  prosecutes  or  defends  alone 
or  joined  with  other  parties  as  if  ^e  was  single. 
It  is  not  necessary  or  proper  to  join  her  husband 
with  her  as  a  party  in  any  action  or  special 
proceeding  affecting  her  separate  property. 
The  husband  is  not  a  necessary  or  proper  party 
to  an  action  or  special  proceeding  to  recover 
damages  to  the  person,  estate  or  character  of 
his  wijfe.  The  husband  is  not  a  necessary  or 
proper  party  to  an  action  or  special  proceeding 
to  recover  damages  to  the  person,  estate  or 
character  of  another  on  account  of  the  wrongful 
acts  of  his  wife  committed  without  his  in- 
stigation. 

Derivation.— Code  dv.  proc.,  f  450,  aa  am.  by  L.  1877, 
ch.  416.  L.  1879,  eh.  542,  L.  1890,  oh.  248.  L.  1909,  eh.  65« 
without  diange;  made  applicable  to  juatice  court  practice 
by  code  dv.  proc.,  {  3347,  aubd.  3.  f  460,  originally  re- 
viaed from  code  of  proc.,  §  114. 

f  29.  Parties  severally  liable. 

Two  or  more  persons  severally  liable  upon 
the  same  written  instrument,  mciudin^  the 
parties  to  a  bill  of  exchange  or  a  promissory 


li 
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art.  2                                                PARTIES  TO  ACTION  §§  30-39 

note,  whether  the  action  is  brought  upon  the  The  guardian  so  appointed  is  responsible  for 

instrument  or  by  a  party  thereto  to  recover  the  costs. 

against  other  parties  liable  over  to  him,  may  Dtrlva«loii.^Cod6  civ.  proo..  S  2887,  without  olMa««: 

be  included,  all  or  any  of  them,  as  defendants  oriciiuaiy  revised  from  R.  S.,  pt.  3,  oh.  2.  tit.  4,  f  40. 

in  the  same  action  at  the  option  of  the  plaintiff.        •  •a    n j*^-  ^ ^  fi.  _  x      i  ^    x  j  *     j 

^_.--^,-     ^  .    .            ...^           u  T  ,o^  i^'  Guardian  ad  litem  for  infant  defend- 

D«nvatioii.~Code  «v.  proc.,  S  464,  as  am.  by  L.  1877,  ^JL. 

ch.  416,  withoat  change;  made  applicable  to  justice  court  '*^*^' 

'*n^**  fcfc^'^^^T"  *  ^Vo?"*^-  3    *  *^'  «"«"■  After  the  service  and  return  of  a  summons 

naUyxevisad  from  code  of  proe.,  1 120.  ^^^  ^  .^^^^^  defendant,  no  Other  proceed- 

f  30.  Joinder  does  not  affect  other  relief.  ^^  s^all  be  taken  in  the  action,  until  a  person 
The  joinder  of  a  person  as  defendant  in  ^,^^  appointed  to^pear  as  his  guardian 
an  action  with  another  person,  as  prescribed  l^^^H^.Vf^^.^'^i^^^l'^'?-  Jjpon  the  nominsr 
in  the  last  section,  does  not  affect  his  right  to  <^*^^  ^^  *^®  defendant  the  justice  must  appoint 
any  order  or  oth^  relief  to  wWch  he  would  a  P^per  person  for  that  purpose^  If  the  defend- 
have  been  entitled  if  he  had  been  separately  a^t  does  not  appear  upon  the  return  of  the  sum- 
sued  in  the  action.  J^^°?»  ^F  '^  ^  n^^ects  or  refuses  to  nominate, 

DeHv.tton.-Code  civ.  proc..  8  455.  without  change;  ^^L^T^!^:*,'''^J^^^^^^^              ""^  l^^  P^^*'^' 

made  appHcable  to  justioe^ourt  V»«tioe  by  codTSv!  ^^Y  appomt  any  proper  person  as  his  guardian, 

proc,  §3347,  subd.  3.    (455,  oncinally  revised  frt>m  The  written  consent  of  the  person  SO  appointed 

L.  1841,  ch.  282,  s  1.  mugt  jy^  fiie^j  ^^jj  (j^e  justice  before  his  appoint- 

§  81.  Right  of  infant  to  bring  actiott.  ment.     The  guardian  so  appointed  is  not  re- 

TOO.             •  r     i  u           •  Lx    r      I.-      v    •  sponsible  for  any  costs 

Where  an  infant  has  a  right  of  action  he  is  m-rf^«^«  _r*li                 <  oooo     -^u    *  u 

^wsiUi^^    ♦/>   ,v.«:n4.»;.v    «•*    «^^«    *u«««^«     ««j  Dmniaoii.— Code  CIV.  proc.,  1 2888,  without  change; 

«ititled  to  maintain  an  action  thereon,  and  originally  revised  from  R.  S.,  pt.  3,  ch.  2,  tit.  4.  §§  ^.  43: 

the  same  shall  not  be  deferred  or  delayed  on 

account  of  his  infancy.  §S7.  Apiriication  for  leave  to  prosecute  or 

Derlvatioii.— Code  dv.  proc.,  §  468,  without  champ;  defend  as  a  poor  person. 

made  applicable  to  justice  court  practice  by  code  av.  » _i n^      iu^j.1.1.  t 

proc.,  1 3547.  subd.  3.    S  468,  originally  revised  from  R.  8.,  4  P^^SOn  ^1^0  alleges  that  he  has  a  CaUSe  of 

pt.  8.  ch.  8,  tit.  2,  S 1,  am.  by  striking  out  words  "to  action  against  another  person,  or  an  interest  in 

!S^.«^lX*'E?5i^^^**"  P<»ewon  thereof,  or  to  property  which  is  the  subject  of  an  action,  may 

r«»ver  any  debt  or  damages.  ^ppjy  ^^  p^^j^j^^  ^^  ^^^  .^^.^  ^^^^^  ^^^'^  ^^^ 

§82.  Parties  may  appear  in  person  or  by  action  is  pending,  or  before  whom  it  is  intended 

attorney.                 "     *^*'             *■                  '  to  be  brought,  for  leave  to  prosecute  or  defend 

A       il    .             4:      u  r           •    *•       r  *u  flfi  a  poor  person.    (Am.  by  L.  1921,  ch.  200,  in 

A  party  to  an  action  before  a  justice  of  the  effectOct   1,  1921.) 

peace,  who  is  of  full  age,  may  appear  and  prose-  D,rtv»tlon.-U>,de  dv.  proc..  5  458,  as  am.  by  L.  1891, 

cute  or  defend  the  same  m  person  or  by  attor-  oh.  170,  rewritten LoriginsErU4^'fromRi87pf^8^ 

ney  at  his  election  unless  he  has  been  judicially  oh.  8,  tit.  1,  { 1.   This  and  the  foDowing  seetions  in  this 

declared  to  be    incompetent  to  manage    his  •^«*Vi~  condensed  from  code  «▼•  proc..  Jf  458-«7. 

olTofM                                                                   ^  ®y  ®^*  ®*^'  P'o^v  1 3347,  subd.  3,  the  provisions  of  the 

anaiTB.  code  i^lating  to  actions  by  poor  persons  are  made  appli- 

DcrivsMoflU^Oxie  dv.  jpioo.,  |2886v  without  ohange;  cable  to  all  courts.    The  subject  has  been  transferred  to 

griginaUy  revised  from  R.  ST.  pt.  3.  oh.  2,  tit.  4,  I  39,  and  this  law  so  as  toindude  the  whole  scheme  of  procedure 

first  clause  of  1 41.  appucable  to  justices  courts.    Some  provisions,  however, 

in  the  existing  sections  rdating:to  this  subject  have  been 

S  98.  Who  mav  be  attorney.                 *  omitted  here,  because  not  deemed  practicable  in  justices' 

•   ,  .                  ,  "^             .  .        "^    -  court  procedure.                      * 

Subject  to  the  provisions  of  sections  two 

hundred  and  seventv-one  and  two  hundred  §  88.  Contents  of  petition, 

and  seventy-two  of  the  penal  law,  any  person,  The  petition  must  state: 

other  than  the  constable  who  served  the  sum-  1.  The  nature  of  the  action  brought  or  in- 

mons  or  the  venire  or  the  law  partner  or  clerk  tended  to  be  brought,  and  the  interest  of  the 

of  the  justice,  may  be  the  attorney  for  a  party  petitioner  therein. 

to  an  action  before  a  justice  of  the  peace.  2.  That  the  applicant  is  not  worth  one  hun- 

Derlvation.— Code    dv.   proc.,    12889,  as  am.  by  dred  dollars  besides  the  wearing  apparel  and 

L.  19(»,  ah.  «5.wiAout  change;  ori«nallyr^^  from  furniture  necessary  for  himself  and  his  family, 

t  iSitl'^7o:H%^it'             ""           •  ^'      •  and  the  subject-matter  of  the  action. 

It  must  be  verified  by  the  applicant  or,  if  he  is 

§  84.  Authority  of  attorney;  how  proved.  under  the  age  of  fourteen  years,  by  his  guardian 

The  justice  shall  not  permit  a  person  to  ap-  ad  litem,  and  must  be  supported  by  a  certificate 

pear  as  attorney  unless  his  authority  is  proved  of  a  registered  attorney^  to  the  effect  that  he  has 

Sy  the  affidavit  or  oral  testimony  of  himself  or  examined  the  case  and  is  of  the  opinion  that  the 

another  or  admitted  by  the  adverse  partjr.  applicant  has  a  good  cause  of  action  or  defense. 

Such  authority  may  be  conferred  orally  or  m  Datvatlon.— Code  dv.  proc..  f  459.  as  am.  by  L.  1891, 

xtrriftntr  oh-  170.    Last  paragra]^  rewritten,  but  without  intended 

W11VIU5.  change  in  substonce.    The  clause  "and  the  interest  of  the 

Derif»tton.--Code  dv.  proc.,  §  2890,    rewritten,  but  petitioner  therein  "  has  been  added  at  the  end  of  subd.  1. 

without  mtended  ohange  of  substance;  origmaUy  revised  1 459,  originally  revised  from  R.  8..  pt.  8,  ch.  8,  tit.  1,  S  3 
from  R.  S.,  pt.  3.  oh.  2.  tit.  4, 1 46. 

§  86.  Guardian  ad  litem  for  faif ant  plaintiff.  §  ^^'  When  and  how  leave  granted. 

Before  a  summons  is  issued  in  behalf  of,  or  an  .^  '^^^J"?'^®  };?  ^^^f?  the  Petition  is  presented, 

issue  is  joined  without  summons  by,  an  infant  ^  satisfied  of  the  truth  of  the  facts  alleged,  and 

plaintiff,  the  justice  must  appoint  a  competent  ^.^^  the  apphcant  has  a  good  cause  of  action  or 

and  resiionsible  person,  nominated  by  the  plain-  defense,  may  by  order  admit  hifii  to  prosecute 

tiff  or  his  general  guardian,  to  appear  as  his  or  defend  as  a  poor  person, 

guardian  for  IJie  purpose  ^^^  .^"^-"^^^^^ 

written  consent  of  the  person  so  appointed  must  f^  the  asd^nent  of  an  attorney  has  been  omitted 

be  filed  with  the  justice  before  his  appointment,  f  460.  originally  revised  from  R.  8.,  pt.  3,  oh.  3,  tit.  1, 1 3.' 
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JUSTICE  COURT  ACT 


art.  3 


§  40.  Not  liable  for  costs  and  fees. 

A  person  so  admitted  may  prosecute  or  de- 
fend his  action  without  paying  fees  to  anv  offi- 
cer or  juror;  and  he  shall  not  be  prevented!  from 
prosecuting  or  defending  the  same  by  reason  of 
nis  being  liable  for  the  costs  of  a  former  action 
between  the  same  parties.  A  judgment  ren- 
dered against  him  shall  not  incluae  costs. 

DolTatlon. — Code  civ.  proc.,  fi  461,  rewritten,  but 
without  intended  change  in  substance;  originally  revised 
rom  R.  S.,  pt.  3,  eh.  8,  tit.  1.  f  4. 

§  41.  When  leave  may  be  revoked. 

If  the  person  so  admitted  is  guilty  of  improper 
conduct  in  the  prosecution  or  defense  of  his  ac- 
tion or  of  wilful  or  unnecessary  delay,  the  justice 
may  in  his  discretion  revoke  the  order  admitting 
him  to  prosecute  or  defend  as  a  poor  person;  and 
he  shall  thereafter  be  deprived  of  all  the  privi- 
leges conferred  thereby. 

]>eriYatloii. — Ck)de  civ.  proc.,  {  462,  amended  without 
change  in  substance;  origixuiUy  revised  from  R.  8.,  pt.  3, 
ch.  8,  tit.  1,  §  5.      See  rules  of  civil  practice  36. 

§  42.  Costs  in  favor  of  petitioner. 

Where  costs  are  awarded  to  a  person  who  has 

been  admitted  to  prosecute  or  defend  as  a  poor 

person,  and  collected  from  the  adverse  party, 

they  must  be  paid  over  to  the  officer  or  juror 

entitled  thereto  as  prescribed  in  this  act. 

Derivation. — Code  civ.  proc.,  1467,  rewritten,  but 
without  intended  change  in  substance. 

f  43.  Appeal,  how  affected  by  order. 

A  party  cannot  take  or  maintain  an  appeal  as 
a  poor  person,  but  where  an  appeal  is  taken  by 
the  adverse  party,  an  order  under  this  article  is 
applicable  in  favor  of  the  petitioner  as  respond- 
ent on  the  appeal. 

Deritation.— Code  dv.  proc.,  $466,  rewritten*  but 
without  intended  change  in  substance. 

ARTICLE  3 
Commencement  of  Action 

Siction44.  Action;  how  oommenoed. 

45.  Contents  of  summons.  . 

46.  Summons,  when  returnable. 

47.  Complaint  may  accompany  summons. 

48.  Servioe  Q^  summons. 

49.  Indorsement  upon  summons. 

50.  Service  of  summons  on  a  domestic  muniapal 

corporation. 
61.  Service  on  other  corporations. 
52.  Service   on  a   person   or   partnership  doing 

business  in  a  county  other  than  that  of 

residence. 
63.  Service  upon  railroad  eorporations. 

54.  Service  on  express,  insurance  and  telegraph 

companies. 

55.  Last  two  sections  qualified.    ^        ,         . 

56.  Second  and  third  summons;  effect  thereof. 
57!  Where  name  of  defendant  is  unknown. 

58.  Retiim  of  summons. 

59.  Designation  for  service  when  person  absent. 

§  44.  Action;  how  commenced. 

An  action  is  oonmienced  before  a  justice  of 

the  peace: 

1 .  By  the  service  of  a  siunmons ;  or 

2.  By  the  voluntary  appearance  of  the  parties 
and  the  filing  of  the  complaint,  either  with  or 
without  a  joinder  of  issue. 

DolfatlOD.— Code  dv.  proc.,  1 2876.  rewritten  and 
,n>t"^«^  The  requirement  that  issue  be  joined  has  been 
omitted.  Under  this  section,  as  amended,  the  action  is 
deemed  to  be  oommenoed  if  the  partiee  aetually  apiie^ 
b^bre  the  justice,  and  the  plaintiff  files  his  compUunt, 
whether  the  defendant  interposes  an  answer  or  not.  His 
To^tary  appearanoe  is  deemed  to  confer   junsolotion 


with  the  same  effect  as  if  a  summons  had  been  served . 
This  does  not,  however,  permit  the  plaintiff  to  take  judg- 
ment b^  default  without  proof,  either  by  a  verified  com- 
plaint m  the  cases  authorised  or  on  the  ]produetion  of 
evidence  to  sustain  his  complaint,  if  not  verified,  f  2876* 
originally  revised  from  R.  S.,  pt.  3.  ch.  2,  tit.  4,  ff  11-13. 

§46.  Contents  of  summons. 

The  summons  must  be  directed  generally  to 

an^  constable  of  the  county  where  the  justice 

resides;  and  it  must  command  him  to  summon 

the  defendant  to  appear  before  the  justice  at  a 

place  specified  therein  to  answer  the  complaint 

of  the  plaintiff  in  a  civil  action. 

Deritation. — Code  civ.  proc.,  {2877,  as  am.  by 
L.  1904,  ch.  99,  first  sentence,  without  change;  originaDy 
revised  from  R.  S.,  pt.  3,  ch.  2,  tit.  4,  {  14. 

§46.  Summons,  when  returnable. 

A  summons  must  be  made  returnable  at  a 
time  therein  specified,  not  less  than  six  nor  more 
than  twelve  aays  after  the  day  of  its  issue;  ex- 
cept that  where  it  is  accompanied  with  an  order 
to  arrest  the  defendant,  it  must  be  made  return- 
able immediately  upon  his  arrest,  and  within 
twelve  davs  after  the  day  of  its  issue.  A  sum- 
mons shall  not  be  returnable  on  a  legal  holiday. 

Derivation. — Code  civ.  proc.,  {  2877,  as  am.  by  ^L. 
1904,  ch.  99,  last  two  sentences  rewritten,  without  in- 
tended change  of  substance;  originally  revised  from  R.  S., 
pt.  8,  ch.  2.  tit.  4,  f  14. 

§47.  Complaint  may  accompany  summons. 

A  copy  of  the  complaint  may  be  served  with 
the  summons. 
Derivation. — New. 

§  48.  Service  of  summons. 

Personal  service  of  the  summons  must  be 
made  by  delivering  a  copy  thereof  to  the  defend- 
ant; except  where  it  is  specially  prescribed  in 
this  act  that  personal  service  may  be  made  by 
delivering  a  copy  to  another  person.  Where 
service  of  a  summons  is  personal,  it  must  be 
made  at  least  six  da^  before  the  time  of  appear- 
ance specified  therein;  except  where  it  is  accom- 
panied with  an  order  of  arrest. 

Derivation. — Code  civ.  proc,  {2878,  without  change: 
originally  revised  from  R.  S.,  pt.  3.  ch.  2,  ti^*  4,  {  15. 

L  il^^-A  Indorsement  upon  summons. 

In  an  action  to  recover  a  penalty  or  forfeiture, 
given  by  a  statute,  if  a  CQpy  of  the  complaint  is 
not  delivered  to  the  defendant  with  a  copy  of 
the  summons,  a  general  reference  to  the  statute 
must  be  indorsed  upon  the  copty  of  the  sum- 
mons so  delivered  in  the  following  form:  "Ac- 
cording to  the  provisions  of,''  etc.,  adding 
such  a  description  of  the  statute  as  will  iden^y 
it  with  convenient  certainty,  and  also  specifying 
the  section,  if  i>enalties  or  forfeitures  are  given 
in  different  sections  thereof,  for  different  acts  or 
omissions. 

Derivation. — Code  dv.  proc.,  {  1897,  'without  change; 
origiiially  revised  from  R.  S.,  pt.  3,  ch.  8,  tit.  6, 1 7. 

§  50.  Service  of  summons  on  a  domestic  mu* 
nicipal  corporation. 

Personal  service  of  a  summons  on  a  domestic 
municipal  corporation  must  be  made  by  deliver- 
ing a  copy  thereof  an3rwhere  within  the  state  as 
follows: 

1.  If  the  action  is  against  a  city,  to  the  mayor, 
comptroller,  treasurer,  counsd,  attorney  or 
clerk;  or  if  the  city  lacks  either  of  those  oflfioers, 
to  the  officer  performing  corresponding  func* 
tions  under  another  name. 


art,  3                                      COMMENCEMENT  OF  ACTION  {{  61-56 

2.  If  the  action  is  against  a  village,  to  the  pre^  {  63.  Senrice  upon  railroad  corporations. 

ident,  dark,  or  any  trustee  thereof.  where  the  defendant  to  be  served  is  a  railroad 

a.  If  the  action  is  against  a  county,  to  the  corporation  and  no  officer  thereof  resides  in  the 

chairman  or  clerk  of  the  board  of  supervisors,  county  to  whom  a  copy  of  the  summons  may  be 

4.  If  the  action  is  against  a  town,  to  the  super-  delivered  as  prescribed  in  the  foregoing  sections 
VTsor,  town  clerk,  or  any  justice  of  the  peace  of  this  article,  it  may  be  personally  served  by 

f^/'xi.       .•              .    .        «     1  ,.     •  .   ,  delivering  a  copy  thereof  to  a  local  superintend- 

5.  If  the  action  18  acainst  a  school  district,  to  ent  of  repairs,  freight  agent,  agent  to  sell  tickets, 
any  member  of  the  board  of  education,  any  or  station  keeper  of  tiie  corporation,  residing  in 
trustee,  the  secretary  or  clerk.  the  county;  unless,  at  least  thirty  days  before  it 

DolTatian.— Code  dv.  firoo.,  1 431.  in  part,  extended,  was  issued,  the  corporation  had  nled  in  the  office 

l"M'  \H^  combination  of  aubi.  1.  2  of  that  Motion,  of  the  derk  of  the  county  a  written  instrument 

Subds.  2-5  are  new  m  terms,    f  431,  onsinally  revised  aa  j«-j--,„4.:«„  „  «««-««  •<^.*^;n«  ;«» 4.k«  .»^»n4.,.  »«v<r«.« 

foDows:  mibd.  1  from  L.  1860,  ch.  379,  ^4;  subd.  2.  new;  dwignatmg  a  person  residing  m  the  county  upon 

nibd.  3  from  code  of  proc.,  1 184,  sabd.  1.  whom  process  to  be  issued  by  a  justice  of  the 

peace  against  it  may  be  served;  in  which  case,  the 

§  61.  Service  on  other  corporations.  summons  may  be  personaUy  served  by  deliver- 

Ttn-       J.V.    J  e    J     XX    i_            J  •  '^K  a  copy  to  "^e  person  so  designated. 

Where  the  defendant  to  be  served  is  a  corpo-  ik-rf-,Sl^  ^r^wil   -««    ™«w.     M^on   —  -,-.    k« 

.;__     .1.^   i.u  «     J  x"             •  •     1  lieflT»tl©ii.— Code    civ.    proe.,    9  3880,  as  am.  by 

ration  other  than  a  domestic  mumcipal  corpora-  l.  IQOO,  ch.  611;  without  change;  originally  revised  from 

tion,  personal  service  of  the  summons  must  be  L- 1864,  ch.  282,  H 14, 16. 

made  by  delivering  a  copy  thereof  anywhere  •  r^    o      •                         •                    j  j.  « 

witiiin  the  state,  as  Mows :  5  54.  Service  on  express,  insurance  and  tele- 

1 .  If  the  defendant  be  a  domestic  corporation,  ^raph  compames. 
to  the  president  or  other  head  of  the  corporation.  Where  the  defendant  to  be  served  is  a  corpo- 
the  secretary  or  clerk;  the  cadiier,  treasurer,  a  ration,  association,  partnership  or  person  doing 
managing  agent,  or  any  director  or  trustee,  oy  business  in  the  state  as  an  express  company,  an 
whatever  official  title  he  is  called.  insurance  company,  or  a  telegraph  company,  and 

2.  If  the  defendant  be  a  foreign  corporation,  no  person  resides  m  the  county  to  whom  a  copy 
to  the  phesident,  treasurer  or  secretary;  or,  if  of  the  summons  may  be  delivered,  as  prescribed 
the  corporation  lacks  either  of  these  officers,  to  in  the  foregoing  sections  of  this  article,  it  may  be 
the  officer  performing  corresponding  functions  personally  served  on  the  express  company  by 
under  another  name;  or,  to  the  cashier,  a  director  delivering  a  copy  thereof  to  any  local  or  general 
or  managing  agent  of  the  corporation;  or,  to  agent  to  receive  freight  or  parcels,  route  agent, 
a  person  designated  for  the  purpose  as  provided  or  messenger  of  the  defendant,  residing  in  the 
in  section  sixteen  of  the  general  corporation  law.  county,  and  on  any  insurance  company  by  de- 

^ ^._     ^  ,                   ,  .„,      uj    o   » ^oo  livering  a  copy  thereof  to  any  local  or  general 

DerlTatlon. — Code  civ.  jproc.  §431,  subd.  3;  §432,  «„^„x  r*  xi,^  j::r«„  j„_,4.    .^^.-j'L^ :«  *u^  J^„«*„ 

sttbds.  1-3  and  S  2879.  in  so  far  as  it  applies  to  oorix^rtrtions  agept  of  the  defendant,  residing  m  the  county, 

rewritten  and  combined  without  intended  change  of  and  on  any  telegraph  company  by  delivenng  a 

substance.  By  the  terma  of  code  civ.  proc.,  \  432,  subd.  3,  copy  thereof  to  any  office  manaflcer  of  the  defend- 

service  on  the  cashier  or  a  director  or  managing  agent  of  a  „«\^''«^:  j;^„  ;-^  xu^  «^„„i.„ .  „„Y™  «*  i««-*  4.k:.i4.,r 

foreign  corporation  could  not  be  made  if  a  deSgnaUon  ant,  raiding  m  the  county :  unless  at  least  thirty 

filed  with  the  eecretar^f  of  state  of  a  pexson  upon  whom  days  before  it  was  issued,  the  defendant  had 

process  may  be  served  is  in  force,  but  ms  limiUUon  as  to  filed  in  the  office  of  the  Clerk  of  the  COUnty  a 

Process  of  a  justice  court  was  superseded  by  code  av.  proc.,  ,„^xx^„  ,-«-♦»„»««•»♦  A^i,^^*;^^  «  .v»«<»^»  ..^;^»» 

2879,  which  expressly  permitted  service  on  a  director,  written  instrument  designating  a  person  residing 

managing  sgent  or  trustee,  in  case  a  eori>oration  did  busi-  m  the  COUnty  upon  whom  procesS  tO  be  ISSUed  by 

nese  in  a  county  other  than  that  in  which  it  resided.  wUdb,  a  justice  of  the  peace  against  the  defendant  may 

of  course,  was  the  case  of  all  foreign  conxMrations.    The  i   *            j    •-.     S.*  v    ^^  xu     _-            ^               u 

last  paragn^  of  {  432  permitting  service  on  the  secretary  ^e  served;  m  Wtucn  case  ttie  summons  may  be 

of  state  in  certain  cases,  added  by  L.  1909,  oh.  65,  has  not  personally  served  bv  delivering  a  copy  thereof 

Srv.Sr^i^i.Ww"r..ni^1>?3i.'l^  tothepersoneodeagnated. 

am.  by  L.  1903,  ch.  311;  originally  a  subsUtute  for  code  of  ^  DcrtvaOon.— Ck)de    civ.    proc..    9  2881,  as  am.   b/ 

proc..  S  134,  subd.  1,  and  L.  1866,  ch.  279,  fil  1-3.    S  2879,  L.  1896,  ch.,349.  L.  1906,  eh.  211.  without  change;  ongi- 

as  am.  by  L.  1904,  ch.  627;  originally  revised  from  code  of  nally  revised  from  L.  1864,  ch.  411,  S|  1.  2. 
proc.,  S  64,  subd.  16,  last  clause;  L.  1847,  ch.  470,  {  76, 

kst  clause.  §  65.  Last  two  sections  qualified. 

Where  a  person  has  been  designated,  as  pre- 

§  52.  Service  on  a  person  or  partnership  doing  scribed  in  either  of  the  last  two  sections,  and  the 

business  in  a  county  other  than  that  of  residence,  designation  has  been  revoked,  or  it  appears,  by 

Where  the  defendant  to  be  served  is  a  person,  affidavit  or  the  return  of  the  constable  to  whom 

or  an  unincorporated  company  or  partnership,  a  summons  has  been  duly  delivered  for  sennce 

doing  business  in  a  county  other  than  in  which  that  the  person  dMignated  is  dead,   or  has 

such  person  resides,  or  in  which  such  company  ceased  to  reside  ^thin  the  county,  or  that  he 

or  partnership  has  its  principal  place  of  business,  cannot,  after  due  diligence,  be  found  within  the 

personal  service  of  the  summons  may  be  made  county  so  aa  to  deliver  a  copy  of  the  summons 

by  delivering  a  copy  thereof  anywhere  within  to  him;  the  original  summons,  or  the  second  or 

the  state  to  a  managing  agent  of  such  person,  third  siunmons,  issued  as  pr^cribed  m  Uie  next 

partnership  or  company,  by  whatever  official  section,  may  be  served  as  if  the  designation  had 

title  called.  ^^t  been  made.     Such  a  designation  may  be 

revoked  by  a  writing,  executed  and  filed  in  like 

T  %?7*^?i7^*  *®''-   T^"  1-*  ^®*   **   *"•  ^^  manner  as  required  for  the  purpose  of  making 

L.  1904.  ch.  627,  m  so  far  as  it  applies  to  a  person,  unin-  *v*****t^  ."*'  *^.m      ^^  *"*    ^"^  ^«*t/vrot  «»  xxxcmuu^^ 


corporated  company  or  partnershii>,  rewritten.    The  see-     the   designation. 

tion  is  obscure.    It  may  have  been  intended  to  apply  onl^r        DeriYatton.— Code  dv.  proc..  f  2882,  without  change. 


Sfol$S^iLa'*o^'t'^ti:n''SS:f^t^*J^       $66.  Second   md   third   sommons:    effect 

AAvnnAttv  nr  nArtnM-hin  aluJ]  do  biuineaB  in  a  eountv  other      uiereOi. 


company  or  partnernip  snau  ao  Dusmess  m  a  county  ouier     uav^ac^a* 

than  of  2«<i«5«J-  1287^.  ^^^^7  ',*S?^«?T7S°1*4?'        Where  it  appears,  by  the  return  of  the  con. 
proc.  J  64,  subd.  a  last  clause;  L.  1847.  ch.  470.  5  46.    ^^^^^  ^  ^^^^^^  summons  has  been  duly  deh>. 


tsi 
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ered  for  service  that  it  was  not  served  for  any  period  specified  therein,  if  any,  or  if  no  period  ia 
cause,  a  second  summons  may  be  issued  by  the  specifiea,  for  three  years  after  the  filins  Uiereof. 
same  justice,  in  the  same  action  within  twentv  but  it  is  revoked  earlier  by  the  death  or  legal 
days  after  the  first  sunmions  was  issued;  and[,  incompetency  of  either  of  the  pcu-ties  thereto, 
upon  the  like  return  th^eof,  a  third  summons  or  by  the  fifing  of  a  revocation  thereof,  or  of 
may  be  imaBA  within  twentv  days  after  the  the  consent,  executed  and  acknowledgea  in  like 
second  was  issued.  The  second  or  the  third  sum-  manner.  Tne  dexic  must  file  and  record  sudb  a 
mona,  as  the  case  may  be,  relates  back  to  the  designation,  consent  or  revocation,  and  must 
time  when  the  first  summons  was  issued;  and.  note  on  the  record  of  the  original  designation 
with  respect  to  all  proceedings  before  actual  the  filing  and  recording  of  a  revocation, 
aervioe.  the  service  thereof  has  the  same  effect  While  the  designation  remains  in  force  a 
SB  if  tne  first  summons  had  been  seasonably  summons  or  any  process  or  other  paper  for  the 
served.  For  the  purpoee  of  issuing  a  new  commencement  of  a  civil  action  or  special  pro- 
summons,  as  prescnbed  in  this  section,  a  pre-  ceeding  against  such  person  may  be  served  on 
▼ious  summons  may  be  returned  upon  the  sixth  the  person  so  designated  in  like  manner  and 
or  any  subsequent  day  before  the  return  day  ¥nth  like  effect  as  if  it  was  served  personally  on 
thereof.  the  person  making  the  designation. 

DerlTstton. — Code  dv.  proe.,  f  2883.  withoat  ehanse.  Dflrtratloii.— Code  dy.  ivoo..  S  430*  as  am.  by  L.  1877, 

oh.  416.  L.  1899,  oh.  2S24,  rewritten  with  yerba!  chanceiL 

&  57.  Where  name  of  defendant  is  unknown,  hut  without  intended  chanse  of  ■ubetanoe  except  ehanse  of 

3j«  I      ^^^^  ^«^  «  wwouu««  »  uuiutu  wu.  ^^^^^^  j^^  ..^^^  ^  ^^  y^j^  „  ^  ..|J2ted  Statea." 

Where  the  plamtlff  is  ignorant  of  the  name,  or  it  aeems  by  its  terms  to  ai^  to  a  justiees'  oourt  and  ia  a 

part  of  the  name,  of  a  defendant,  that  defendant  i«rt  ^^.^jj)"^^'  J^^^  ^^  ^y  reference  from  oode  rfy. 

may  be  designated  in  the  summons,  and  in  any  ^****^*  •  ^***'  ■****•  ** 

other  process  or  proceeding  in  the  action  by  a  ARTICLE  4 
fictitious  name,  or  bv  so  much  of  his  name  as  is 

lS^'iJ!^n5Si*fe"SJi^n'1S'*<l^i2X^  Order  of  Arw.t 

person  intended,     ine  person  so  aesignatea 

must  thereupon  be  r^arded  as  a  defendant  in  Seotion  60.  Order  of  arrest;  in  what    cases  it  may  be 

the  action  and  as  suflRciently  described  therein  FV^^' 

for  aU  purposes.    When  Ws  name,  or  the  re-  gj;  onlSu'S^: 

mainder  of  his  name,  becomes  known,  the  jus-  63!  Contents  ofwler. 

tice  before  whom   the   action  is  pending  must  **•  Copy  ^  order  and  other  papers  to  be  serred. 

amend  the  proceedings  ah-eady  takenT)y  the  gg;  R^tiS-wSS^Siitiff  notified  must  appear. 

insertion  of  the  true  or  full  name  in  place  of  67.  Constable  to  keep  defendant  in  custody. 

the  fictitious  name,  or  part  of  a  name;  and  all  g|-  Moti<m  to  discharge  from  arrest, 

subsequent  proceedings  must  be  taken  under  %'  whSL  d^SdSt  to  be  disdiarged. 

the  name  so  inserted.  71.  Effect  of  disoharginc  defendant. 

I^VtfmtUm.'-CodB  dy.  proc..  f  2884,  without  diange;  ^2.  SSSu^^SSl**^  ^xtniuit  fasts, 

orifhally  rerised  from  R.  8.,  pt.  8.  ch.  2,  Ut.  4,  f  282.  78.  PhvUege  from  arrest. 

f  68.  Retnm  of  sommons.  §  ^-  ^^^  ®^  arrest;  in  what  case  it  may 

A  constable  who  serves  a  summons,  or  a  smii-  *J^*f  '  ,  .i.  •  •  j  • 
mons  and  complaint,  must  make  and  deliver  to  At  the  time  wh«i  the  summons  is  issued,  in 
the  justice,  at  or  before  the  time  when  the  sum-  ^  action  specified  in  the  next  section,  the 
moi^  is  returnable,  a  written  return  thereof  J"8t»ce  who  issua  the  summons  must,  upon 
under  his  hand  stating  the  time  when,  and  the  ^^?  application  of  the  plaintiff  and  upon  corn- 
manner  in  which  such  service  was  made.  Aeon-  phance  by  him  with  the  provisions  of  this 
stable  who  fails  seasonably  to  serve  a  summons,  article,  grant  an  order  for  the  arrest  oi  the 
or  a  summons  and  complaint,  delivered  to  him  defendant  m  ath«j>f  the  foUo^ng  ^sw:  , 
for  service  must  make  a  written  return  thereof  1-  Where  the  defendant  to  be  arrested  is 
under  his  hand  steting  such  failure,  and  the  rea-  not  a  resident  of  the  county.  . ^  ,  , 
son  thereof  ^'  Where  the  plaintiff  is  not  a  resident  of 

lNrtTataon.~Code  dy.  nroc,  §2885.   amended  to  the  county;  or  if  there  are  two  or  more  pUin- 

indude  a  ease  where  a  oomplunt  u  seryed  with  the  sum-  tins,  where  all  are  non-residentS  thereof, 

mons.    See  oode  dv.  pros.,  I2d36.    §2886.  orisinaUy  3.  Where  it  appears  to  the  satisfaction  of 

revised  from  R.  S.,  pt,  8.  di.  2,  fit.  4,  f  16.  ^^^  justice,  by  the  affidavit  of  the  plaintiff  or 

-  -ft   -.    , ^^..^.    .  .  -^..-1^^  »k««  «^*<i^«  another  person,  that  the  defendant  is  about 

§69.  DeslgnatiOL  for  service  when  person  ^  depart  from  the  county  with  intent  not  to 

aDsent.  return  thereto. 

An  adult  resident  of  the  state  may  execute  But  such  an  order  cannot  be  eranted  where 

and  acknowledge,  in  the  mannCT  required  by  the  defendant  against  whom  it  is  applied  for 

law  to  entitle  a  deed  to  be  recorded,  a  written  fg  ^  female. 

designation  of  another  resident  of  the  state  as  a  Dwifatton.— Code  dy.  proe.,  1 2804.  without  change; 

person  on  whom  to  serve  a  summons  or  any  proc-  origbally  reyised  from  R.  8.,  pt.  3.  di.  2.  tit.  4,  H  17.16$. 

ess  or  other   paper   for   the   commencement  ,  «-    t       u  x    ^^j 

against  him  of  a  civil  action  or  special  proceed-  5  »!•  In  what  actions, 

ing  during  the  absence  from  the  United  States  An  order  of  arrest  can  be  granted  onlv  in 

of  the  person  making  it;  and  may  file  the  same  an  action  brought  for  one  or  more  of  the  follow- 

with  the  written  oonsent  of  the  person  so  desig-  ing  causes: 

nated,  executed  and  acknowledged  in  the  same  1.  To  recover  a  fine  or  penalty, 

manner,  in  the  office  of  the  clerk  of  the  county  2.  To  recover  damages  for  a  personal  in- 

where  tne  personinaking  the  designation  resides.'  jury  of  which  a  justice  of  the  peace  has  juris- 

The  designation  must  specify  the  residence  of  duct  ion;  an  injury  to  property  including  the 

the  person  making  it,  and  also  of  the  person  wrongful  taking,  detention   or   conversion  of 

designated,  and  it  remains  in  force  during  the  personal  property;  misconduct  or  neglect  in 
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office  or  in  a  professional  employment  fraud;  forthwith  must  deliver  to  the  justice  the  order, 

or  deceit.    But  this  subdivision  does  not  apply  and  a  written  return  thereto,  under  his  hand, 

to  a  claim  for  damages  in  an  action  to  recover  stating  the  manner  in  which  he  has  executed 

a  chattd.  it,  and  either  that  he  has  notified  the  plaintiff 

3.  To  recover  for  money  received,   or  to  or  that  he  could  not  do  so  with  reasonable 

recover  a  chattel  where  it  appears  that  the  diligence.    If  he  returns  that  he  has  notified 

money  was  received,  or  that  tne  chattel  was  the  plaintiff,  the  latter  must  i^pear  within 

embezzled    or   frauaently    misapplied,    by    a  one  hour  after  the  defendant  is  brought  be- 

public  officer,  or  by  an  attorney,  solicitor  or  fore  the  justice;  otherwise  judgment  of  nonsuit 

counsellor,  or  by  an  officer  or  agent  of  a  cor-  must  be  rendered  against  him. 

poration  or  banking  association  in  the  course  l^ntntioti,-<iode  dv.  proo.,  1 2808,  without  <shaDce; 

erf  his  employment,  or  by  a  factor,  agent,  broker  originally  reviwd  from  R.  8.,  pt.  3,  oh.  2,  tit.  4,  S  22. 

or  other  person  in  a  fiduciary  capacity.  .  <•-    ^         , .       ,         .  ,     , 

Iieflva«ioii.-Code  dv.proo..  1 2895.  wiUi  ffyAit  verbal  §  «7.  Constable  to  keep  defendant  in  custody, 

ohancee;  orfginally  reviaed  from  L.  1831,  ch.  300,  parts  of  The  constable  executing  the  order,  or  another 

***^'*^*  constable,  by  direction  of  the  justice,  must 

§  62.  On  what  papers.  ^^P  ^^  defendant  in  custody  until  he  is  dis- 

Where  it   appears  to   the  justice,   by   the  ^«*  by  the  order  of  the  jiwtice   or  judg- 

^oiA^^r  ^f  ri,I^^^;rXiff  ^^  i«rvfK^!.  ,ili«r.n  "^^nt  IS  reudcrcd  m  his  favor;  but  the  deten- 

fwTLffioiinf  .^ni^  5  .nHn^SSL  S^n«t  ^ou  shall  uot,  in  any  case,  exceed  twelve  hours 

tnat  a  sutncient  cause  of  action  exists  against  iv^^  xu«  4.:,«L  »,k^«  *u^  !i^r^»j-«4.  ;-  u«^.«^u4. 

the  defendant  and  that  the  case  is  within  the  t^"^  the  time  when  the  defendant  is  brought 

provisions  of  the  last  two  sections,  he  must  ^f^^^  S'U'J^h'oV 'Sl'^n^^^^^ 

grant  the  order  of  arrest.    But  before  granting  ^^^''^^  w  issued  or  the  tnal  of  the  action  is 

H  he  must  require  a  written  undertSing  tS  SS'Ti?^^' ^;S^^  ,?*^^^^^                 ^^^ 

the  defendant  on  the  part  of  the  plaintiff  ^th  ^1^^  ^f^^  .^^  *^^  ^^^'^^f ^       w 

one  or  more  sureties  approv^  by  the  justice,  oiiSK^SS^^Sw i\?Xi *<^^^ 

to  the  effect  that,  if  the  defendant  recovers  ""«™^ "™«» «^ '^  »••  p'^  «•«»•  ^»  «»•*•» -«• 

judgment,  the  plaintiff  will  pay  all  costs  which  §  68.  Motion  to  discharge  from  arrest 

may  be  awarded  to  the  defendant  and  all  a  defendant  may  apply  to  the  justice  for 

damages  which  he  may  siwtam  by  reason  of  ^n  order  discharging  him  from  arrest: 

the  arrest,  not  exceeding  the  sum  specified  m  j^  Without  notice,   on   the  appearance  of 

the  undertaking  which  must  be  at  least  one  ^^e  plaintiff. 

hundred  dollars.  2.  At  any  time  afterwards  before  judgment, 

D«rlTattoii.-^^e  ciy.proc,,  12896,  without  ^lAnce;  on  two  days'  writiten  notice  served  personally 

SS^<J|19.                                                        '°  ^^  ^^  plaintiff,  or  on  his  agent  or  attorney 

who  appeared  for  him. 


§  68.  Contents  of  order.  Ottttatlon.— Code  dv.  oroo.,  f  2901.  first  lentenoe, 

>V  the  justice    ^^^^^^  without  ohance  otsubst 
and  indorsed  upon  or  attached  to  tne  summons. 


The  order  must  be  subscribed  by  the  justice    «^t*en,  without  ohance  ofmib'rtanoe. 


It  must  briefly  recite  the  ground  of  arrest,  J  '"'•  *'«»°  "*  appiiwtuuu. 

and  it  must  direct  the  constable  who  serves  If  the  application  be  made  on  the  return  of 

the  summons  to  arrest  the  defendant,  to  bring  the  order,  it  must  be  founded  on  the  complaint, 

him  forthwith  before  the  justice,  and  to  notify  if  any,  and  the  papers  on  which  the  order  was 

the  plaintiff  of  the  arrest  if  he  can  do  so  with  granted.    If  the  application  be  made  on  notice, 

reasonable  diligence.  't  also  may  be  founded  on  proof  by  affidavit 

DalTatloii.-Code  dv.  proc.,  §2897,  without  change;  on  the  part  of  the  defendant,  and  if  the  de- 

origixiany  reviaed  from  R.  S.,  pt.  3,  oh.  2,  tit.  4.  S  20.  f endant  present  such  proof,  it  may  be  opposed 

,  ^.    ^          -      -          J    ^.                   X    V  ^y  ^^^  proof  by  affidavit  on  the  part  of  the 

§  64.  Copy  of  order  and  other  papers  to  be  pfaintiflf   tending   to   sustain   any  ground   of 

served.  arrest  recited  in  the  order,  but  no  other.    An 

A  copy  of  the  order  of  arrest  and  the  papers  affidavit  on  behalf  of  the  defendant,  intended 

on  which  it  was  granted  and  of  the  undertaking  to  be  used  by  him  on  the  application,  must  be 

must  be  delivered  by  the  constable  to  the  de-  served  with  the  notice  thereof. 

fendant  when  the  arrest  is  made.  ^  ^^^fif9^:r^?^  ^^^^^ii  5_2?)i.  jp  i»rt»  rewritten 
Derlvatioii. — New. 


f  65.  Duty  of  constable.  F«nmt  him^oni^'to  a^^^ 

The  constable  at  the  time  of  serving  the  dency  of  the  plaintifiT.  papers. 

summons  must  execute  the  order  of  arrest  by  .    ^   ««,««  «i«f«n<ia«f  *^  k*  ai^u^^^ 

arresting  the  defendant  and  taking  him  forth-  §  ^0.  When  defendant  to  be  discharged. 

with  before  the  justice.    If  the  justice  is  absent  The  justice  must  grant  the  application  where 

or  unable  to  try   the  action,   the   constable  it  appears  that  the  case  is  not  one  in  which 

forthwith    must    take    the    defendant   before  an  order  of  arrest  is  authorized  by  this  article, 

another  justice  of  the  same  town  or  city  who  The  justice  also  on  the  defendant's  application 

must  take  cognizance  of  the  action  ana  pro-  must   grant   an   order  discharging  him  from 

ceed  therein  as  if  the  summons  had  been  issued  arrest,  if  the  plaintiff  fails  to  take  out  from 

and  the  order  of  arrest  had.  been  granted  by  the  justice  an  execution  on  a  judgment  in  his 

him.  favor  before  the  expiration  of  one  hour  after 

Dertvatlon.— Code  dv.  proc.,  f  2898.  without  change;  he  is  entitled  thereto, 

orighudly  revised  from  R.  S7,  pt.  3,  ch.  2,  tit.  4,  S  21.  .   Dwivatioii.— Code  dv.  proo.,  S  2901,  last  two  een- 

^    .  tences,  without  change. 

§  66.  Return;  when  plaintiff  notified  must 

appear.  §  ^l*  Effect  of  discharging  defendant. 

The  constable  executing  l!he  ordo-  of  arrest  The  discharge  of  the  defendant  from  arrest 


r^ 
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before  jud^ent,   as  prescribed  in   the  last  consequence   of   negligence,    fraud,    or   other 

section,  or  m  section  one  hundred  and  eighty-  misconduct. 

four  of  this  act,  does  not  affect  the  jurisdiction  Dcrirattoii.— Code  dv.  nroo.,  1 2005.  without  ehan«; 

of  the  justice  over  the  action  which  must  pro-  ori«maUy  reviaed  from  R.  s!,  pt.  3,  ch.  2,  tit.  4.  H  26.27: 
ceed  as  if  it  had  been  commenced  in  the  or-  ^-  ^^^'  ch.  300, 1 84,  m  part, 
dinary  manner.     His  discharge  from   arrest  §  75.  what  muat  be  shown  to  procure  a  war- 
after  judgment,  as  prescnbed  m  the  last  sec-  fant. 

tion,  aoes  not  affect  the  execution.  rp*   ^^m.u\^  «.u    ..i«:«i.;«  *«    .,  u       _         * 

^j-._^--  _jni  .^  .             .  oftrto     '^u    *   L  To  entitle  the  plaintiff  to  such  a  warrant 

D«Hf»tton.-<kxi6  CIV.  proo..  §2902.  without  change.  ^^  ^^  ^^^  by  affidavit  to  the  satisfaction 

i  72.  When   plaintiff  must  prove   extrinsic  ^^  ^^^  justice  as  follows: 

facts.  !•  That  a  sufficient  cause  of  action  exists 

Where  an  order  of  arrest  has  been  granted  ^S'^f  L*^®  def^dant  to  recover  damages  for 

and  executed,  in  a  case  specified  in  subdivision  ^^^..^"^  °^«'^^J  the  caus^  specified  m  the  laat 

third  of  section  sixty-one  of  this  act,  the  plain-  «f^*°^-  ,  ^^  ^^  *?*°-^  «  ^^  ^  ^V"*!? ^^^fc^""  ^ 

tiff  cannot  recover  upon  a  default,  anS  the  recover  for  breach  of  a  .contract,  the  affidavit 

defendant  is  entitled  to  judgment  u^n  a  trial,  "^"^^  «^«^  ^^^^^^.u^^*'?*'^  '^  ''''^fii  ^  'iT 

unless  the  plaintiff  estafclisEes  all  tlie  matter^  ^^^^,  *  f^  ^^  *^f ^{?»  °^'^  «'°^  ^^^^  ^" 

of  fact  which  are  required,  by  that  subdivision  counterclaims  known  to  him.          , 

to  entitle  him  to  an  order  of  arrest.  ^.^^.  ^^'  ^^®  defendant  is  a  foreign  corpora- 

DeriTmtlon.-<)ode  civ.  proc..  §  2903.  without  change.  '""l^  ^^^  ^  ^^^^^^^  ^f  ^^^  ^^^.  ^^ 

§  78.  Privilege  from  arrest.  4-  If  the  defendant  is  a  natural  person  and 

This  article  does  not  abridge  or  otherwise  *  r?8'de°t  of  the  state   that  he  has  departed 

affect  a  privilege  from  arrest  pven  by  law,  or  ^^  J^  f^''^^  depart  from  the  county  wh«re 

a  right  of  action  for  the  briach  thereof.     A  ^^  ^^^  '^^??'  "^^^  '°*^^^  ^  ^^f""*^^  his  cred- 

privileged  person  is  entitled  to  be  discharged  1*?"  ?J  *^^'^  fT^''!wif  s^^^f«^^  ^^^ 

from  Trrest  by  the  order  of  the  justice  before  ^^*J  i??''?^^^ "" J^  *^^  ^'^^  ?^°*^'  ""^u  . 

whom  he  is  brought,  upon  proof  by  affidavit  1,  ^  "  ***®  drfendant  is  a  natural  person,  that 

of  the  facts  entitling  him  to  a  dischige:  or  he  ^«  haa  removed  or  is  about  to  remove  property 

may  apply  for  and  obtain  an  order  /or  his  {jom  the  county  where  he  iMt  resided,  or  fro^ 

discharge  from  the  county  judge  of  the  county  *^®  ^?^^?{ '?  "^^^^  theaction  is  brought,  witii 

where  Oie  arrest  waa  made.    The  order  must  !?^°*  *?  ^f^"""^  his  creditors,  or  has  assigned, 

be  made,  upon  proof  by  affidavit  of  the  facts  a?sposod  of  or  secreted,  or  is  about  to  assim, 

entitling  the  applicant  to  the  discharge;  and  ^>JP^  ^^  ^^^  ^^^^  property  with  the  like 

the  arrest  and  discharge  are  not  a  bar  to  a  new  '"^^Vr  ?J     j  r    j     *  •        j         l- 

arrest   after   the  pri^lege  has  ceased.     The  ,.  ^'  H  r?,  defendant  is  a  domestic  corpora- 

court  or  judge  may  mSe  the  order  without  tion,  that  it  has  removed  or  is  about  to  lein^ 

notice,  or  may  require  notice  to  be  given  to  Property  from  Uie  oountv  where  it  last  kept 

the  constable,  or  to  the  plaintiff,  or  to  both.  its  principal  office,   or   from   the  coimty   m 

D«l^«tfon.-^odeciv.pro;.l2904.    The  new  matter  ^^^  }^f  *^H^^  '^  ^T^^'  ^J^  '^i-fL^J 

is  intended  to  supply  the  omitt^  reference  in  the  text  to  defraud  its  creditors,  or  has  assigned,  disposed- 

oode  ciT.  proo.,  f  664,  as  am.  by  L.  1895,  ch.  940.  of  or  secreted,  Or  IS  about  to  assign,  dispose  of 

or  secrete  property  with   the  like  intent;  or 

ARTICLE  6  '^'  If  the  defendant  is  an  adult  natural  person 

Aiciiv^i^js,  o  ^^^  ^  resident  of  the  state,  that  he  has  been 

AM..^i*«M^^^  ^*  Tu.^^^,^  continuously  without  the  United  States  during 

Attachment  of  Property  ^^^  ^  ^^^^y^    immediately  before  the  ap- 

Section  74.  In  what  actions  warrant  of  attachment  may  Pl»cation,  and  that  he  has  not  made  a  designa- 

be  granted.  tion  of  a  person  on  whom  to  serve  a  summons 

75.  What  must  be  shown  to  procure  a  warrant.  in  his  behalf  as  prescribed  in  section  fifty-nine 

7?;  S2™£S[^»™1«>'^*«°*»^«^'-  or  that  service  on  the  person  so  designated 

78.*  Warrant;  how  executed.  cannot  be  made  with  due  diligence  m  the 

79.  Sale  of  perishable  property.  county  where  the  person  making  the  designa- 

80.  Service  of  papers  on  defendant.  ^ir%n   «>Aairloa 

81.  UnderUkin*  by  defendant;  redehvery  to  him.  ^lOn  reSWCT.                 .  ,      £,    ,        .i    ^u     •     *• 

82.  Claim  by  tiiird  person;  bond  and  delivery  The  affidavit  must  be  filed  With  the  JUStlce 

AS  A«i?**"*hond  when  the  warrant  is  granted. 

84*.  WhiS'd^endan't  may  prosecute  bond.  ??^^^'~^^^^  **^-  '^^'J  ^'  ^^'  ?  ^JP^ 

86   Return  of  warrant  subdivided  for  more  convouent  reference,  but    without 

86!  Motion  to  vacate  <ir  modify  warrant.  &*®'**fe^  2***^  ^  ^?^'?*?^  J  ??? •  •  ^^^^^  ??^ 

87.  Effect  of  vacating  warrant.  f  **?oiJ-  S:*  ^^i  ^  .^'  **!l  *'  *  ^'  "°  P*^'  ""^  *  M; 

88.  Proceedings  where  summons  not  personally  ^  ^^^»  *»•  «».  1 84,  m  part. 


§76.  Warrant;  form  and  contents  tiliereof. 

§  74.  In  what  actions  warrant  of  attachment  The  warrant  must  be  granted  by  the  justice 

may  be  granted.  who  issues  the  summons  at  the  time  when  the 

In  an  action  brought  before  a  justice  of  the  summons  is  issued,  and  it  must  be  indorsed 

peace  a  warrant  of  attachment  against  the  thereupon  or  annexed  thereto.     It  must  be 

property  of  one  or  more  defendants  must  be  subscribed  by  the  justice,   and  must  briefly 

granted  upon  the  application  of  the  plaintiff,  recite  the  ground  of  the  attachment.    It  must 

as  prescribed  in  this  article,  where  the  action  require  the  constable  to  whom  the  summons 

is  brought  upon  a  judgment,  or  to  recover  for  is  delivered  to  attach,  on  or  before  a  day  speci- 

one  or  more  of  the  following  causes:  fied  therein  which  must  be  at  least  six  days 

1.  Breach  of  a  contract,  express  or  implied,  before  the  return  day  of  the  summons,  and 

2.  Wrongful  conversion  of  personal  property,  safely  to  keep  as  much  of  the  defendant's  goods 
i                3.  Any  other  injury  to  personal  property  in  and  chattels,  within  his  county,  as  will  satisfy 


art.  5                                      ATTACHMENT  OF  PROPERTY                                  §{  77-88 

the  plaintiff's  demand  with  the  costs  and  ex-  by  deliverin|;  to  him  personally  a  copy  of  each 

penses,  and  to  make  return  of  his  proceedings  if  he  can,  with  reasonable  diligence,  oe  found 

thereon  to  the  justice  at  the  time  when  the  within  the  county;  or,  if  he  cannot  be  so  found, 

sununons  is  returnable.     1  he  amoimt  of  the  by  leaving  a  copy  of  each,  certified  by  the 

plaintiff's  demand  must  be  specified  in  the  constable,  at  the  last  place  of  residence  of  the 

warrant  as  stated  in  the  affidavit.  defendant  in  the  county  with  a  person  of  suit- 

Derlnttion.— Code  civ.  iiroc.p  f  3007,  without  chance;  able  age  and  discretion:  or,  if  such  a  person 

ariiiiiaUyreviaedfromR.SMPt.3,ch.2,tit.4,5  30.  cannot  be  found  there,  by  posting  it  on  the 

S  77.  Undertaking.  ?"*?  ^^''  ^^  also  depositing  another  copy 

•   ,              ^.       X.                   1     •      •  ^^  wie  nearest  post-office,  inclosed  m  a  sealed 

Before  granting  the  warrant  the  justice  must  poet-paid  wrapper,  directed  to  the  defendant 

require  a  written  undertaking  to  the  defendant  at  his  residence;  or,  if  the  defendant  has  no 

on  the  part  of  the  plaintiff,  with  one  or  more  place  of  residence  in  the  county,  by  delivering 

sureti^  approved  by  the  justice,  to  the  effect  ,t  to  the  person  in  whose  possession  the  property 

that,  if  the  defendant  recovers  judgment  or  attached  is  found 

the   warrant   of   attachment   is   vacated,   the  DeHvatfon.-^Code  dr.  proc..  §  2910.  without  chaw: 

plaintiff  will  pay  all  costs  which  may  be  awarded  originaUy  revised  from  R.  §..  pt.  3,  oh.  2,  tit.  4.  f  31,  in 

to  the  defendant  and  all  damages  which  he  P«rt:  L.  1831,  ch.  300.  J  36,  in  part. 

may  sustain  by  reason  of  the  attachment,  not  .  «-    TX^A^^^i^i*.^  k«   a^4^^a^^*»   -^<i^is««* 

exceeding  the  sum  specified  in  the  undertaking,  §  W.  Undertakmg  by   defendant;   redehver 

which  must  be  at  least  two  hundred  dollars;  rSr~*  i  .^^  ,„^.    ^,  , .    ^..^^^„  ^,  „„^«*  ,v 

and  that  if  the  plaintiff  recovers  judgment  hJ^dlJ^'^^r^^^                                            'ft 

he  will  pay  to  the  defendant  all  money  r^eived  ^'^h^^t  ft!  f^Tnn  T«v^I^^n  J  A^^^^^^ 

by  him  from  property  taken  by  virtue  of  the  rendered  m  the  action,  may  execute  and  ddiyer 

§^7u£S'  anK^^fclupoT""'  "'  y^l^^o^  th^Troperty  attached  a,  stated  in  the 

wJL^Z^^  r^^    ■             .LIo    ^u   \  u  inventory,  With  one  or  more  sureties  approved 

offiSflS^i;^r8.!Ti^?Ttir^"ir»''^'  ^v  the  cbnstaWe  or  by  the  justice  who  iesued 

the  warrant,  and  to  the  effect  that,  if  judg- 

§  78.  Warrant;  how  executed.  ment  is  rendered  against  the  defendant  and 

The  constable  to  whom  the  warrant  of  at-  !?„„frt,™i  llj^jj^n  *^5*l?f°'  Tl!j!llir 
tachment  is  delivered  must  execute  it  at  least  T*}'  '^^  ^^t  ^^ii.M  vl  ^.^  t 
six  days  before  the  return  day  of  the  summons  *•»?.  P«>perty  attached  shaU  be  produced  to 
by  levying  upon  and  taking  into  his  custody  ^t|fy    ^^,  ^^*'*"'1k  Thereupon   the  con- 
si  muA  of  tfee  goods  sad  chattels  of  the  dl  «*»^le  must  redehver  the  property  to  the  de- 
fendant,  not  exempt  from  levy  and  sale  by  ®^3;    '          „  ^    .             .  «^ 
virtue  of  an  execution    including  money  aad  ...M^iSi^ijt^^ir^JiJ.^"!!!?^^^ 
bank  notes,  which  he  finds  withm  his  county,  part  of  §34. 
as  will  satisfy  the  plaintiff's  demand,  with  the 

costs  and  expenses.    He  must  safely  keep  the  §  82.  Claim  by  third  person;  bond  and  de- 

propert3r  attached,  to  be  disposed  of  as  pre-  livery  thereon. 

scribed  in  this  article,  and  immediately  must  if  a  person  not  a  party  to  the  action  claims 

make  an  inventory  thereof,  stating  therein  the  any  property  attached  which  is  not  reclaimed 

estimated  value  of  each  item  or  article.  by  the  defendant,  as  prescribed  in  the  last 

T  ^Jo^^^^SAr??^  ^'  Pf^\  5 2909,    as^m,   by  section,  he  may,  at  any  time  after  the  seizure 

L.  1903.  eh.  322,  firat  part,  without  chanse.    |  2909  ongi-  „_  j   K«f^««  »mrl;,i4^;/^n   ;«   ;aoi.,.wl    itr^r.r.   a    UtAt* 

Mfly  revised  fwin  R.  K  pt.  3.  ch.  272^4.  §31,  in  part;  ^nd  before  execution  IS  issued  upon  a  jude- 

L.  1831,  ch.  300.  S  36,  in  part.  ment  rendered  in  the  action,  execute  and  file 

c  iTA   o  1      t       .  1.  ui             -i-  ^*^^  *^®  justice  a  bond  to  the  plaintiff,  with 

$  19.  Sale  of  pensbable  property.  0^^  q^  more  sureties  approved  by  the  constable 

If  property  attached  is  perishable,  the  justice  or  by  the  justice,  in  a  pen^ty  at  least  twice 

ho  issued  the  warrant,  by  an  order  maae  and  the  value  of  the  property  claimed,  and  condi- 

entered  upon  his  docket,  and  with  or  without  tioned  that,  in  an  action  upon  the  bond,  to  be 

notice  as  the  urgency  of  the  case  in  his  opinion  conmienced   within   three  months   thereafter, 

requires,  may  direct  the  constable  to  sell  such  the  claimant  will  establish  that  he  was  the 

property  at  public  auction,  and  thereupon  the  general  owner  of  the  property  claimed  at  the 

constable  must  sell  it  accordingly.    A  certified  time  of  the  seizure;  or,  if  he  fails  so  to  do,  that 

copy  of  the  order  directing  the  sale  shall  be  he  will  pay  to  the  plaintiff  the  value  thereof, 

delivered  to  such  constable.    Such  order  must  with  interest.    The  constable  must  thereupon 

prescribe  the  time  and  place  of  the  sale,  and  red^eliver  the  property  claimed  to  the  claimant, 

notice  thereof  must  be  ^ven  in  such  manner  DerlTatfon.— Code  dv.  proo..  i  2912.  without  ohange: 

and  for  such  time  as  directed  by  the  order,  originally  reviaed  from  R.  8.,  pt.  3,  ch.  2,  tit.  4,  {  33,  and 

The  constable  shall  retain  in  his  hands  the  P*rtof|34. 

proceeds  of  such  sale  until  the  final  determina-  j  93,  Action  on  bond. 

^'"ZJ^^  3^""' '               Koono                 K  A  judgment  for  the' plaintiff,  in  an  action 

L."l9or2r3S:u?p2I;  ^thSit'cSS;.   Por'Siti^  upon  a  Bond,  given  as  prescribed  in  the  last 

derivation  of  f  2909.  aee  {  78.  ante.  section,  must  award  to  him  the  value  of  the 

property  seized  and  dehvered  to  the  claimant, 

§  80.  Service  of  papers  on  defendant.  witn  interest  thereupon  from  the  time  of  the 

The   constable,   immediately   after  making  delivery.    If  the  amount  so  recovered  exceeds 

the  inventory  and  at  least  six  days  before  the  the  amount  which  the  plaintiff  recovers  in  the 

return  day  of  the  summons,  must  serve  the  action  in  which  the  warrant  of  attachment  was 

summons,  together  with  the  warrant  of  at-  issued,  he  is  liable  to  the  defendant  in  that 

tachment  and  inventory,  upon  the  defendant  action  for  the  excess. 
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art.  6 


D«tfni<ion. — Code  dv.  proe.,  1 2918,  without  cfaAOge; 
wigiDaUy  revised  from  R.  8.,  pt.  3,  ch.  2,  tit.  4,  |S  36,  37. 

§  M.  When  defendant  may  prosecute  bond. 

If  the  warrant  of  attachment  is  vacated  or 

annulled,    the    defendant    may   maintain    an 

action  upon  the  bond  specified  in  the  last  two 

sections,  in  his  own  name,  in  the  same  manner 

and  witn  the  like  effect  as  the  plaintiff  might 

have  done  if  the  warrant  had  remained  in  full 

force. 

l>crlfattoii.~Code  otv.  proc.,  1 2914,  without  change; 
oriciDaUy  revised  from  R.  S.,  pt.  3,  ch.  2,  tit.  4, 1 38. 

* 

§85.  Return  of  warrant« 

The  constable  executing  the  warrant  of 
attachment,  at  the  time  when  and  place  where 
it  is  returnable,  must  make  a  return  thereto, 
under  his  hand,  stating  all  his  proceedings 
thereupon.  He  must  deliver  to  the  justice, 
with  the  return,  each  bond  or  imdertaking  de- 
livered to  him,  Dursuant  to  anv  of  the  foregoing 
provisions  of  this  article,  and  a  certified  copv 
of  the  inventory  of  the  property  attached. 
The  return  must  state  the  manner  in  which 
the  warrant  and  inventory  were  served,  and, 
if  they  were  served  otherwise  than  by  delivering 
a  copy  thereof  to  the  defendant  personally, 
the  reason  therefor,  and  the  name  of  the  person 
to  whom  the  copy  was  delivered,  unless  his 
name  is  unknown  to  the  constable;  in  which 
case,  the  return  must  describe  him  so  as  to 
identify  him,  as  nearly  as  may  be. 

Dcrlvatloii. — Code  dv.  proc.,  1 2915,  without  change; 
oariginaUy  revised  from  R.  6.,  pt.  3,  eh.  2,  tit.  4,  §85; 
L.  1831,  ch.  300.  S  36,  in  part. 

§86.  Motion  to  vacate  or  modify  warrant. 

A  defendant  whose  property  has  been  at- 
tached, upon  tie  return  of  the  siunmons,  may 
apply  to  the  justice  who  issued  the  warrant  of 
attachment,  to  vacate  or  modify  it,  or  to  in- 
crease the  plaintiff's  security.  Such  an  ap- 
plication may  be  foimded  upon  the  papers 
upon  which  the  warrant  was  granted,  or  upon 
proof  by  affidavit  on  the  part  of  the  defendant, 
or  upon  both.  If  it  is  founded  upon  proof  on 
the  part  of  the  defendant,  it  may  be  opposed 
by  new  proof  by  affidavit  upon  the  part  of  the 
plaintiff  tending  to  sustain  any  ground  for  the 
attachment  recited  in  the  warrant,  but  no 
other.  The  justice,  upon  the  return  of  the  siun- 
mons or  at  any  other  time  to  which  the  action 
is  adjourned,  may  vacate  the  warrant  of  at- 
tachment upon  his  own  motion,  if  he  deems 
the  papers  upon  which  it  was  granted  insuf- 
ficient to  autnorize  it. 

Dcrivatfon. — Code  dv.  proc.,  §2916,  without  change. 

§  87.  Effect  of  vacating  warrant. 

Vacating  the  warrant  of  attachment  does 
not  affect  the  jurisdiction  of  the  justice  to  hear 
and  determine  the  action  where  the  defendant 
has  appeared  generally  in  the  action;  or  where 
the  summons  was  personally  served  ui>on  him; 
or  where  judgment  may  be  taken  against  him 
as  being  indebted  jointly  with  another  defend- 
ant who  has  been  thus  summoned  or  has  thus 
appeared.  In  every  other  case,  the  justice 
wno  vacates  a  warrant  of  attachment  against 
the  property  of  a  defendant  must  dismiss  the 
action  as  to  him. 

Dfrivmtloii.— Code  oir.  proc.,  i  2917,  without  change. 


§  88.  Proceedings  where  summons  not  per- 
sonally served. 

Where  the  defendant  has  not  appeared, 
and  the  summons  has  not  been  pansonally 
served  upon  him,  and  property  of  the  defendant 
has  been  duly  attached  by  virtue  of  a  warrant 
which  has  not  been  vacated,  the  justice  must 
proceed  to  hear  and  determine  the  action;  but» 
m  an  action  subsequently  brought,  the  Judg- 
ment is  only  presumptive  evidence  of  indebted- 
ness and  the  defendant  is  not  barred  from  any 
counterclaim  against  the  plaintiff.  The  exe- 
cution issued  upon  a  judgment  so  rendered 
must  require  the  constable  to  satiefy  it  out  of 
the  property  so  attached  without  containing 
a  direction  to  satisfy  it  out  of  any  other  prop- 
erty. 

Dorivstton.— Code  dv.  proc.,  i  2918.  without  change; 
originaUy  revised  from  L.  1831,  ch.  300,  |  39. 

ARTICLE  6 


Section  89. 
90. 
91. 
92. 
98. 
94. 

95. 
96. 
97. 
98. 

99. 
100. 
101. 
102. 
103. 
104. 
106. 

106. 

107. 
108. 
109. 
110. 
111. 
112. 
113. 
114. 
116. 
116. 

117. 
118. 
119. 
120. 
121. 
122. 
123. 

124. 


Replevin 

When  action  for  a  chattel  may  be  brought. 

When  it  cannot  be  maintained. 

After  judgment  against  the  plaintiff. 

By  an  aaaignee. 

Joinder  of  action  with  others. 

Plaintiff  ma^  procure  replevin;  affidavit  and 

undertaking. 
Affidavit. 

Where  several  diattels  are  to  be  replevied. 
Plaintiff's  undertaking  for  replevin. 
When  agent  may  make  affidavit  for  replevin  or 

return. 
Requisition. 

How  chattel  to  be  roilevied. 
Chattel;  how  taken  trom  a  building. 
Service  of  papers  on  defendant. 
Replevied  chattel;  how  kept. 
Return  ol  constable. 
Defendant  may  except  to  sureties;  proeeed- 

ings  thereon. 
Defendant  may  reclaim  chattel;  proceeding* 

thereon. 
Claim  of  title  by  third  parson. 
Action  against  constable  upon  such  daim. 
Indemnity  to  constable  against  such  action. 
Justification  of  sureties. 
Damages  when  chattel  is  injured  by  defendant. 
When  and  to  wh(nn  constable  murt  deliver. 
Penalty  for  wrong  delivery  by  constable. 
Defendant  may  demand  judgment  for  return. 
Verdict. 
Substitute  in  certain  cases  for  finding  as  to 

value. 
Final  judgment. 
Execution  in  replevin. 
Constable's  power  to  take  chattel. 
Action  on  undertaking. 
C<mstable's  return  as  evidence. 
Injury  no  defense. 
Proceedings  when  summons  not  personally 

served. 
When  action  not  affected  by  failure  to  replevy. 


§69.  When  action  for  a  chattel  may  be 
brought. 

An  action  to  recover  a  chattel,  with  or  with- 
out damages  for  the  wrongful  taking,  withhold* 
in^  or  detention  thereof,  can  be  brought  before 
a  justice  of  the  peace  of  the  county  in  which 
the  chattel  is  found,  as  provided  in  this  act. 

Derliatfon.— Code  dv.  proc.,  )  2919.  without  ehaan, 
except  omission  of  references:  originally  a  aubatitttte  for 
code  dv.  proc..  i  53,  subd.  10,  m  part;  L.  1860.  oh.  131, 1 4. 

§  90.  When  it  cannot  be  maintained. 

An .  action  to  recover  a  chattel  cannot  be 
maintained  in  either  of  the  following  cases: 

1.  Where  the  chattel  was  taken  oy  virtue 
of  a  warrant  against  the  plaintiff  for  the  ool- 
leotion  of*  a  tax,  assessment  or  fine  issued  in 
pursuance  of  a  statute  of  the  state  or  of  the 
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United  States,  unless  the  taking  was,  or  the  and  must  contain  the  following  allegations: 

detention  is,  unlawful.  1.  That  the  plaintiff  is  the  owner  of  the 

2.  Where  it  was  seized  by  virtue  of  an  exe-  chattel,  or  is  entitled  to  the  possession  thereof, 
cution,  or  a  warrant  of  attachment,  against  by  virtue  of  a  special  property  therein;  the 
the  property  of  the  plaintiff,  unless  it  was  facts  with  respect  to  which  must  be  set  forth, 
legally  exempt  from  sudi  seizure  or  is  unlaw-  2.  That  it  is  wrongfully  detained  by  the 
fiuly  detained.  defendant. 

3.  Where  it  was  seized  by  virtue  of  an  exe-  3.  The  alleged  cause  of  the  detention  thereof 
cution,  or  a  warrant  of  attachment,  against  according  to  the  best  knowledge,  information 
the  property  of  a  person  other  than  the  plain-  and  belief  of  the  person  making  the  affidavit, 
tiff,  and  at  the  time  of  the  commencement  of  4.  That  it  has  not  been  taken  bv  virtue  of  a 
the  action  the  plaintiff  had  not  the  ri^t  to  warrant  against  the  plaintiff  for  the  collection 
reduce  it  into  his  possession.  of  a  tax,  assessment  or  fine  issued  in  pursuance 

Dcfft7atlaii.--Code  dv.  proo..  (1690.  as  am.  by  of  a  statute  of  the  state  or  of  the  United  States,' 
L.  1894.  eh.  305.  without  chance,  made  applicable  to    or,  if  it  has  been  taken  under  color  of  such  a 

Sg;X^an?;?mt'8'^p.r8;ri;«^$Vr  warrant,  either  that  the  taking  was  unlawful. 

by  reason  of  defects  m  the  process  or  other 

§  91.  After  judgment  against  the  plaints,  causes  specified,  or  that  the  detention  is  un- 

Where  a  chattel  is  replevied  in  an  action  to  lawful,  by  reason  of  facts  specified  which  have 

recover  the  same  and  a  final  judgment  awarding  subsequently  occurred.            .     ,  ,        .           . 

the  possession   thweof   to   the   defendant   is  5.  That  it  has  not  been  seized  by  virtue  of 

rendered,  a  subsequent  action  to  recover  the  ^  execution  or  warrant  of  attachment  against 

same  chattel  cannot  be  maintained  by  the  the  property  of  the  plaintiff  or  of  any  perron 

plaintiff  for  the  same  cause  of  action.    But  the  ^«>ni  or  through  whom  the  plauntiff  has  de- 

judgment  does  not  affect  his  right  to  maintain  nved  title  to  the  chattel  since  the  seizure 

an  action  to  recover  damages  for  taking  or  de-  thereof;  or,  if  it  has  been  so  seized,  that  it  was 

toining  the  same  or  any  other  chattd  unless  exempt  from  the  seizure,  by  reason  of  facts 

it  was  rendered  against  him  upon  the  merits.  specified,  or  that  its  detention  is  unlawful,  by 

D<rtfatloii.-<<7ode  civ.  proc..  §  16M.  without  change  reason  of  facts  specified  which  have  subse- 

made  am>licabie  to  justice  court  practice  by  code  dv.  proc..  quen t ly  occurred . 

1 2019.   f  1091,  originally  revieed  from  R.  S..  pt.  3.  oh.  8,  6.  Its  actual  value. 

tit.  12,  f  82.  DcH?atloo.— Code  civ.  proc..  §  1695,  without  change. 

5  00    i>»  AM  aodS^MAA  except  as  indicated;  made  applicable  to  justaoe  court  prao- 

92.  By  an  assignee.  ^^y  ^^^  dv.  p^c.,  1 2Sir|  1696,  originally  revised 

An  action  to  recover  a  chattel,  the  title  to    from  code  of  proc.,  §  207. 

which  has  been  transferred  to  the  plaintiff        .^    ,^  ^  chattels  are  to  be  re- 

smce  the  wrongful  taking,  or  dunng  the  wrong-      lA^^  ^a^st^g  ocvv^oa  wi«i«s«  »«  w  mi?  t^ 

ful  detention   thereof,   with   or   without   the  *^  ^,^   *      ,       «.j     .^  j        u 

damages  sustained  by  the  taking,  withholding,  ,  Where  the  affidavit  d^cribes  two  or  more 

or  detention,  may  be  maintainai  in  any  case,  chattels  of  the  same  kind,  it  must  state  the 

where,  except  for  the  transfer,  such  an  action  ^^^^^  thereof,  and  where  it  d^cnbes  a  chattel 

might  be  maintained,  by  the  person  from  or  m  bulk,  it  must  state  the  weight,  measurement 

through  whom  the  plaintiff  derives  title;  but  or  other  quantity.    Where  it  describes  two  or 

not  otherwise  more  chattels  to  be  replevied,  it  may,  at  the 

]>erlfattoii.-Code  dv.  proc.,  5 1692.  without  chan^;  el«3tion  of  the  plaintiff,  state  the  aggregate 

made  anpUcable  to  justice  court  practice  by  code  av.  value  of  all;  or,  separately,  the  value  of  any 

proe.,  1 2919.  chattel  or  of  any  class  of  chattels,  and  the  ag- 

*  o«    r^i^A^^  ^f  .^.fiATt  imA*u  ^4^m,^  gregate  value  of  the  remainder,  if  any.    Where 

§  W.  Joinder  of  action  with  others.  ft  rtates  separately  the  value  of  one  or  more 

Nothinp  in  this  article  is  to  be  construed  to  chattels  or  classes  of  chattels,  the  defendant 

prevent  the  plaintiff  from  uniting  in  the  same  may  require,  as  prescribed  in  the  following 

complaint  two  or  more  causes  of  action  in  any  provisions  of  this  article,  the  return  of  any  or 

case  specified  in  section  one  hundred  and  thirty  ^u  of  the  chattels  or  classes  of  chattels,  the 

of  this  act.  value  of  which  is  thus  stated,  or  of  the  portion 

Derlvattoo.--Code  dv.  proc..  i  1689.  without,  change,  thereof  which  has  been  replevied.    If  he  pro- 

i1^»'*fSSrSffl'^'SS?i5?SS?r8T^"J;Sr^    cun*  «ich  »  H^tum    the  remainder  mu8t  be 
fit.  12,  §8.      '    *•      -^  **  dehvered  to  the  plaintiff,  except  as  is  otherwise 

prescribed  in  this  article. 
§  94.  Plaintiff  may  procure  replevin;   affi-       DcHvaUon.— Code  dv.  proc.,  i  1697,  without  chan^, 

davit  and  undertaking.  made  a^jiofble  to  justice  court  practice  by  code  oiv. 

The  plaintiff,  at  the  time  when  the  summons  P*^"  *  ^^* 
is  iasued,  but  not  afterwards,  may  reguire  the  §  97.  Plahitiff's  undertaking  for  replevin, 
chattel  to  be  replevied,  as  prescribed  in  this  The  undertaking  to  be  delivered  to  the  jus- 
article.  For  that  purpose  he  must  deliver  to  ^ice  with  a  requisition  to  replevy  a  chattel  must 
the  justice  an  affidavit  and  an  undertaking,  be  executed  by  at  least  two  sureties.  It  must  be 
as  prescribed  in  this  article,  the  sureties  in  the  to  the  effect  that  the  sureties  are  bound  in  a 
undertaking  to  be  approved  by  the  justice.  specified  sum,  not  less  than  twice  the  value  of 

DMliatfon.— Code  dv.  proc.,  §2920,  omitting  the  the  chattel  as  stated  in  the  aflidavit,  for  the 

M SKTw^'^tMS^  Si^^iTri^SS'^fr^m^L^aM  prosccution  of  the  action:  for  the Tetum  of  the 

SX'iiti  i^^Tif""  "™^    ^             •  chattel  to  the  defendant.  If  possession  thereof  is 

adjudged  to  him,  or  if  the  action  abates,  or  is 

f  96.  Affidavit.  discontinued,  before  the  chattel  is  returned  to 

The  affidavit,  to  be  delivered  to  the  justice  the  defendant;  and  for  the  payment  to  the  d&. 

as  prescribed  in  the  last  section,  must  par-  fendant  of  any  sum  which  the  judgment  awards 

ticularly  describe  the  chattel  to  be  replevied,  to  him  against  the  plaintiff . 
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Dfrifmtion.-<3od«  dv.  proc.. .  5  i609._Bub»ututin«        §102.  Service  of  papers  on  defendant 

JUBitJoe  for  aherin.  The  provmon requiring  ttomovtd  IL-  ,.  ,  i.  i  <•  » 
omitted,  beoauae  included  in  general  aection  on  ttSa  aub-  The  constable  must  immediately  after  he 
ject,  §  420,  poet.  §  1699,  originally  revieed  from  code  of  replevies  the  property,  and  at  least  six  davB 
x»oo.,  1 209.  in  part  b^ore  the  retiu-n  day  of  the  summons,  serve  me 
-wwr^  Aj  •  r  summons,  affidavit,  requisition  and  imdertaking 
§  98.  When  agent  may  make  affidavit  for  on  the  defendant  by  delivering  to  him  person- 
replevin  or  retnm.  -  ally  a  copy  of  each,  if  he  can  with  reasonable 
The  affidavit,  to  be  delivered  to  the  justice  in  dihgence  be  found  within  the  county;  or  if  he 
behalf  of  the  plaintiff  with  a  requisition  to  re*  cannot  be  so  found,  by  leaving  a  copy  of  each, 
plevy  a  chattel,  may  be  made  by  the  plaintiff's  certified  by  the  constable,  at  the  last  place  of 
agent  or  attorney,  if  the  material  facts  are  residence  of  the  defendant  in  the  county  with  a 
within  his  personal  knowledge;  or  if  the  plaintiff  person  of  suitable  age  and  discretion;  or  if  such 
is  not  within  the  county  where  the  attorney  re-  person  cannot  be  found  there^  by  posting  it  on 
sides  or  has  his  office,  or  is  not  capable  of  maiking  the  outer  door ;  and  also  depositing  another  copy 
the  affidavit.  The  affidavit,  to  be  delivered  to  in  the  nearest  postroffice  inclosed  in  a  seafea 
the  justice  either  in  behalf  of  the  defendant,  post-paid  wrapper  directed  to  the  defendant  at 
with  a  notice  that  he  requires  the  Return  of  the  -  his  residence;  or  if  the  defendant  has  no  place  of 
chattel,  or  in  behalf  of  a  person  not  a  party  who  residence  in  the  county,  by  delivering  it  to  the 
makes  a  claim  thereto  may  be  made  b3r  an  agent  person  in  whose  possession  the  property  re- 
or  attorney,  if  the  material  facts  are  within  his  plevied  is  found. 

personal  knowledge,   or  if  the  defendant  or       l>alfatlon.— Baaed  on  code  dv.  proc^  §  2910.    &«• 

claimant,  as  the  case  may  be,  is  not  within  the  ©octe  dv.  proo.,  §  29^.    §2910,  orimna^  T'^  'j^ 

county  where  the  property  was  replevied  and  g-  8^*-  3.  <^'  2.  tit.  4.  §  31,  m  part^.  1881,  oh.  300. 5  36. 
capable  of  makine  the  affidavit.     Where  the 
affidavit  is  mjade  by  an  attorney  or  agent  he        j  iqS.  Replevied  chattel;  how  kept. 

!^^»K„  ^TJZKht^AfTf  ?.  n^f  Zft  poeseision  therebfie  ascertained,  as  prescribed  in 

^^^^^lT^7^l^Li^  ^  STarticle.    He  then  must  deliv^  it  to  that 

the  party  or  the  claimant.  person,  upon  request  and  payment  of  his  lawful 

Dttlvmttoii. — Code  civ.  proc.,  1 1712,  without  diange,  fees,  ana  necessary  expenses  for  taking  and 

SoeVc^STV.  Sr,  f^\f7^^^^  keeping  it,  .as^taxe/by  a  judge  of  the  court,  or 

partly  from  code  of  proc.,  i  207.  the  county  J  udge  of  the  county  where  the  chattel 

was  replevied,  upon  such  a  notice  as  the  judge 

§  99.  Requisition.  deems  proper. 

Upon  receiving.the  affidavit  and  undertaking  J^"^'^^,  tU'^ppffi'  S*^ce^SSS 
the  justice  must  indorse  upon  or  attach  to  the  practice  by  code  dv.  proc..  {2922.     i  1702,  originaUy 
affidavit  a  written  requisition,  subscribed  by  revised  from  code  of  proc.,  §  2i6. 
him,  requiring  the  constable  to  whom  the  sum- 
mons is  delivered  to  replevy  the  property  de-  §  104.  Return  of  constable, 
scribed  in  the  affidavit  on  or  before  a  day  speci-  The  constable,  on  or  before  the  return  day  ol 
fied  in  the  requisition  which  must  be  at  least  six  ^g  summons,  must  make  a  return  to  the  requisi- 
days  before  the  return  day  of  the  summons,  ^i^n  ^^^er  his  hand  stating  all  his  proceedings 
The  affidavit  and  requisition  must  be  dehvered  thereupon,  and  file  it  wiUi  the  affidavit  and 
to  the  constable  with  the  summons.  requisition  with  the  justice.    The  return  must 

I>alTallQii.— Code  dv.  proc..  {  2921,  without  change;  state  the  manner  in  which  the  summons,  affida^ 

originally  revised  from  L.  IMO,  ch.  131,  §4,  in  part.  yit  and  requisition  were  served;  and,  if  they 

were  served  otherwise  than  by  delivering  the 

§  100.  How  chattel  to  be  replevied.  requisite  copies  to  the  defendant  personally,  the 

If  any  chattel  described  in  the  affidavit  is  reason  therefor,  and  the  name  of  the  parson  to 

found  in  the  possession  of  the  defendant,  or  of  whom  the  copies  were  delivered,  unless  his  name 

his  agent,  the  constable  to  whom  an  affidavit,  is  unknown  to  the  constable,  in  which  case,  the 

requisition  and  summons  are  delivered,  as  pre-  return  must  describe  him  so  as  to  identify  him, 

scribed  in  the  foregoing  sections  of  this  article,  as  nearly  as  may  be. 

must  forthwith  replevy  it  by  taking  it  into  his  Deiivatlon.— Code  dv.  proc.,  i  2923,  without  efaance; 

pogggggi^n.               *-      ^          ^             o  originaUy  reviMd  from  L.  1860.  oh.  131,  §  5,  in  part. 

..5SJ?tSr^«Sto  ^uktL"2Sirt"&ee'^       §106.  Defendant  may  except  to  8uretie.;i«>. 

code  oiv.  procjjl  2922.    i  1700  originally  revieed  from     ceedings  thereon. 

ood6  <a  proc.  1 20&.  in  part.  ^^         ^j^^^  ^^^j.  ^j^^  chattel  has  been  reple- 

«  «A4    ^«.  ^  «  1.       X  ,_      ^         t.  Mj-  vied  and  at  least  two  days  before  the  return  day 

§  101.  Chattel;  how  taken  from  a  buildmg.  ^^  ^^e  summons,  the  defendant,  unless  he  re- 

If  any  chattel  described  in  the  affidavit  is  quires  a  return  of  the  chattel,  may  serve  upon 

secured  or  concealed  in  a  building  or  inclosure,  the  plaintiff,  or  upon  the  constable,  a  written 

the  constable  must  publicly  demand  its  delivery,  notice  that  he  excepts  to  the  plaintiff's  sureties: 

If  it  is  not  deliverea  pursuant  to  the  demand,  he  otherwise  he  is  deemed  to  have  waived  all 

must  cause  the  building  or  inclosure  to  be  objections  to  them.    If  such  a  notice  is  served, 

broken  open  and  must  take  the  chattel  into  his  the  sureties  must  justify  upon  the  return  of  the 

possession.  summons;  or  the  plaintiff  must  then  give  a  new 

Dcfflvatloii.— Code  dv.  proc..  1 1701,  without  change  undertaking  to  the  same  effect  as  the  original 

exoei)t  as  to  officers;  made  »ppSs?*^*®,VlJj*^®?  .®°^  undertaking,   with   other  sureties,   who  must 

S:S2?f^  ^,  7i^i  Ir^    *  '""•  "*^''  then  appeJ'and  juatify  before  the  juatice. 
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l>cffl?atlon^---Ck)de  civ.  proo.,  §  2824.  without  dumge;  delivery  of  the  chattel  to  the  plaintiff, '  and 

oricinAOy  reTised  from  L.  1860.  ch.  181. 1 6.  j^^^  y^  served  within  three  months  after  it  is 

K  1A/;  T>^^^<it«  •.%•»  «.^i<is««  <*t..44Ai.  «»^-  issued.  An  action  cannot  be  maintained  against 

.Ji?t;5.^,!Sl            ^                           '  ^  a  constable  by  a  person  so  entitled  to  make  a 

ceedmgs  thereon.                       ,       ,  ^  claim  except  as  prescribed  in  this  section. 

At  any  time  before  the  return  day  of  the  sum-  Def|?»ttoD.-Cod«  dv.  dtoc.,  1 1710.  without  ohuse, 

mons  the  defendant,  if  he  does  not  except  to  the  except  tm  to  officers;  made  an>uoable  to  iustioe  court 

plaintiff's  sureties,  may  serve  on  the  justice  a  P»«*l«e>?  code  dv.  vroo.,  \292».    i  1710,  onglnany  a 

notice  that  he  requires  the  return  of  the  chattel  «*«*'*«*•  for  code  of  proc..  1 216.  laet  «»teDce.  in  part 

replevied.    With  the  notice  he  must  deliver  to  j  i©9.  Indemnity  to  constable  against  sttch 

the  justice  the  following  papers :  action. 

»hl;^„'^ffi^^i^hf^Jl?^?^fhi°?wt^^^  The  indemnity  to  be  fumiehed  to  the  con- 

that  tbe  defendant  18  the  owner  of  the  chattel,  ^^j    .      the  plaintiff,  as  prescribed  in  the 

or  that  he  .8  lawfully  entitled  to  the  poeseesipn  ,             (    ,^    **           ^^  ^"^  j^^  ^f  ^  ^^^^ 

thereof  by  virtue  of  a  specia^  propoty  there  n,  undertaking  to  him  executed  by  at  least  two 

**'9^'^if  ?!!;ilteEf^t'o,^.^  K^^M^^'i  fi?;  suretiee  to  the  effect  that  they  wiU  indemnify 

2  An  undertaking  «ecuted  by  at  leas*  two  ^           ;    ^          „  ^Qity  for  damages,  costo 

suretiM  to  the  effect  that  they  are  bound  m  a  „,  ^^^j^  to  be  incurred  in  an  actioS  brought 

specified  sum,  not  less  than  twice  the  value.of  j  "^  y     ^y  the  claimant,  or  a  person  Be- 

the  chattd  as  stated  m(^e  affidavit  of  the  pUin-  ^^      ^j^,    ^^  ^,  ^j^^^^  '^^^^  ch^mant,  by 

tiff,  for  the  delivery  thereof  to  the  plaintiff  if  *  „f  ^^  ^^j^    „,  detSition  of  the  chattel, 

^Z'V^  t^^t  'L^^«^ix^hit'i^^l^t^:  or  ite  delivery  to  tL  plaintiff,  not  exceeding  a 

ment  to  him  of  any  «nn  which  Uie  judgment  ^^  ^e  specified  in  the  undertaking  which 

awards  against  the  defendMit    The  sureties.m  ^^      j*',       ^^^      ^^       ^^al  valui  of  the 

S.%ll^^'"n^f  n!ft?^l'2;«    rfh^U'^nt^^  cl"'"*!  «»»'n»«l.  0^^  t^«  hundred  and  fifty 

on  the  return  of  the  summoM    If  the  plaintiff  dollars  in  addition  thereto,  except  that,  in 

has  stated  separately  in  hi8  affidavit  the  value  of  °        ..     ^^       .  exc^  three  hundred 

defendant  may  .require  a  dSiv^  of  part  o  .the  £%1rMit^^*noSwer''«e  T- 

property  replevied,  asprescnbed  in  that  section,  ^^^ye's  county.    The  constable  before  deliver- 

JJST^JSSS^.'SI-  'S^S't  "^^r^:  m  the  chattel  may  require  the.persons  offered 

1 1704.  onidnally  revised  from  code  of  proc..  §  211,  first  as  sureties  to  submit  to  an  exammation,  before 

eentepce.   1  2926,  originally  revised  from  L.  1860,  ch.  131.  the  officer  who  takes  the  acknowledgment  of 

§7,  in  part.  ^j^g  undertaking,  as  where  persons  are  offered 

uttvr   nt^u^^4*i*i^u^*ui^A^^^^  ^  him  as  bail  upon  an  arrest.    The  sureties 

§107.  Claim  of  title  by  tfihrd  person.  ^  ^^.^j^  ^^  ^^  substituted  as  defendants 

At  anv  time  before  a  chattel  which  has  been  j^  an  action,  brought  as  prescribed  in  the  last 

replevied  is  actually  delivered  to  either  party,  section,  as  if  the  chattel  had  been  levied  upon 

if  a  person,  not  a  party  to  the  action,  claimSjas  by  virtue  of  an  execution, 

against  the  defendant,  a  right  to  the  possession  i>ertTatton.-Oode  dv.  proc..  1 1711.  without  chanta 

thereof  existmg  at  the  time  when  it  was  reple-  except  as  to  officers,  and  the  limitation  on  the  amount  of 

vied,  an  affidavit  may  be  made  and  delivered  to  the  undertaking;  ma«te  impKo^te  to  justice  court  F|wti« 

the  instable  in  his  bSialf ,  stating  that  he  makes  ^^  ^,  "^'J^i  IS.  to  pli?"'  ^'^"^  * 

such  a  claim;  specif3nng  the  chattel  or  chattels  *        '                                               "            . 

to  which  it  relates,  if  two  or  more  chattels  have  §  110.  Justiflcation  of  sureties. 

been  replevied,  and  the  claim  relates  only  to  The  examination  of  the  sureties  on  a  justi-                J 

part  of  them:  and  setting  forth  the  facts  upon  fication   pursuant   to   the  provisions   of   this               i 

which  his  right  of  possession  depends.    In  that  article,  must  be  on  five  days'  notice  to  the  per-               ■ 

case  the  constable  may  in  his  discretion  before  g^ng  ^^^  executed  the  undertaking.    For  the                1 

he  deh vers  the  chattel  to  the  plaintiff  serve  upon  purpose  of  justification,  each  of  the  sureties 

the  plamtiff  personally  or  upon  plaintiff's  attor-  ^ust  attend  before  the  justice  at  the  time  and 

ney  a  copjy  of  the  affidavit  with  a  notice  that  he  pjace  mentioned  in  the  notice,  and  be  examined 

reauires  indemnity  against  the  claim.    If  tiie  qq  ^ath  touching  his  sufficiency,  in  such  manner 

indemnity  is  not  furnished  within  a  reasonable  g^  ^he  justice  thinks  proper.     If  the  justice 

time  after  the  plaintiff  becomes  entitled  to  the  fi^ds  the  sureties  sufficient,  he  must  annex  the 

deliveiy  of  the  chattel  the  constable  may  m  his  examination  to  the  undertaking  and  endorse 

discretion  deliver  it  to  the  claimant  without  ^jg  allowance  thereon,  and  file  them  in  his 

incurring  any  liability  to  the  plaintiff  by  reason  ^q^^^     xhe  constable  is  thereupon  exonerated 

of  so  doing.  from  liability.                                                                       I 

t^tf*^9^>-^>>d9  a^r.  moo,,  il7QI^,  without  change.  DertTation.— Substitute  for  code  dv.    proc.  §2926;                     ' 

except  as  to  officers;  made  appucable  to  justice  court  nriMnnUv  n*^nm^A  frnm  L  1860  eh  131   (8 

pnM^ce  by  code  dv.  proc..  §  ^.    i  1709,  originaUy  re-  <«»°*"y  "^'^^  ''^'"^  ^'  ^'»"'  ^'  "*•  »  ^• 

▼ised  from  code  of  proc..  §216,  first  part  •  *--    *^                     ,.          *.  xx  t  .     •   s^     ^  *, 

§  111.  Damages  when  chattel  is  mjured  by 

§  106.  Action  against  constable  upon  such  defendant, 

claim.  Where  the  plaintiff  recovers  a  chattel  which 

A  person,  not  a  party  to  the  action,  who  has  was  injured,  or  otherwise  depreciated  in  value, 

servea  an  affidavit,  as  prescribed  in  the  last  while  it  was  in  possession  or  under  the  control 

section,  may  maintain  an  action  against  the  of  the  defendant,  imder  such  circumstances 

constable  who  has  delivered   the  chattel  to  that  the  plaintiff  might  recover  damages  for 

the  plaintiff  to  recover  his  damages  by  reason  the  injury  or  depreciation  in  an  action  brought 

>  of  tne  taking,  detention  or  deuvery  of  the  against  tne  defendant  therefor,  he  may  recover 

chattel.    But  the  summons  in  such  an  action  the  same  damages  in  an  action  brought  as  pre- 

must  be  issued  within  three  months  after  the  scribed  in  this  article.    In  that  case,  he  must 
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set  forth  the  facta  in  his  complaint  and  demand 

judgment  for  damages  accordingly. 

Derlfatton*— Code  civ.  proo..  1 1722,  without  oliance; 
made  ftpplioable  to  justiee  oourt  praotioe  by  oode  oir. 
proo.,  1 2981. 

f  112.  When  and  to  whom  constable  must 
deliver. 

If  the  defendant  neither  excepts  to  the 
plaintiff's  sm*eties  nor  requires  the  return  of 
the  chattel  within  the  time  prescribed  for  that 
puri)06e,  or  if  he  fails  to  procure  the  allowance 
of  his  undertaking,  or  if  the  plaintiff,  after  the 
defendant  has  excepted  to  nis  suretieSi  duly 
procures  the  allowance  of  his  undertaking,  the 
constable  must,  except  in  the  case  specified  in 
section  one  hundred  and  seven,  immediately 
deliver  the  chattel  to  the  plaintiff.     If  the 

glaintiff,  after  the  defendant  has  excepted  to 
is  sureties,  fails  to  procure  the  allowance  of 
his  undertaking,  or  if  the  defendant,  after  he 
has  required  the  return  of  the  chattel,  procures 
the  allowance  of  his  undertaking,  the  constable 
must  deliver  the  chattel  immediately  to  the 
defendant. 

Dtrivatton.— Code  dv.  proo.,  §  2927,  without  change; 
origiiiaUy  revised  from  L.  1860,  oh.  131,  §  7,  last  olauae. 

§  lis.  Penalty  for  wrong  delivery  by  con- 
stable. 

A  constable  who  delivers  to  either  party, 
without  the  consent  of  the  other,  a  chattel  re- 
plevied by  him,  except  as  prescribed  in  the 
last  section,  or,  by  virtue  of  an  execution  issued 
upon  a  judgment  in  the  action,  forfeits  to  the 
party  aggrieved  the  sum  of  one  nundred  dollars; 
and  is  also  liable  to  him  for  cdl  damages  which 
he  sustains  thereby. 

DerlvattQO.— Code  dv.  proc.,  i  2928,  without  chance. 

§  114.  Defendant  may  demand  judgment  for 
return. 

Where  a  chattel  has  been  replevied  and  the 

defendant  has  not  required  the  return  thereof 

-pending  the  action,  as  prescribed  in  the  fore- 

l^otfig^sectfons  of  this  article,  he  may  demand 

judgment  in  his  answer  for  the  return  thereof 

either  with  or  without  damages  for  the  taking, 

withholding  or  detention. 

Dcfftratloii. — Code  dv.  proc,  |  2990,  without  ohaage; 
originaUy  revised  from  L.  1800.  oh.  131,  §  11,  in  part. 

§  116.  Verdict. 

The  verdict  or  judgment  must  fix  the  dam- 
ages, if  any,  of  the  prevailing  party.  Where 
it  awards  to  the  plamtiff  a  chattel  which  has 
not  been  replevied,  or  where  it  awards  to  the 
prevailing  party  a  chattel  which  has  been  r^ 
plevied  ana  afterwards  delivered  by  the  con- 
stable to  the  unsuccessful  party  or  to  a  person 
not  a  party,  it  must  also,  except  in  a  case  speci- 
fied in  the  next  section,  fix  the  value  of  the 
<^ttel  at  the  time  of  the  trial. 

DcriTatton. — Code  dv.  proo.,  1 1726,  without  chance* 
ezeept  as  to  officers,  and  substitutinc  "judcment"  for 
''report  or  deoidon";  made  applicable  to  justice  oourt 
praelioe  by  code  dv.  proc..  |2931.  |  1726,  oricinally 
revised  from  code  of  proc.,  1 261,  first  sentence. 

§  116.  Substitute  in  certain  cases  for  finding 
as  to  value. 

A  verdict  or  judgment  in  favor  of  the  de- 
fendant e^all  not  fix  the  value  of  the  chattel  in 
either  of  the  following  cases: 

1.  Where  the  plaintiff  is  the  general  owner 
of  the  chattel;  but  it  was  rightfully  distrained 


doing  damage,  and  its  value  is  greater  than  the 
damages  sustained  by  the  defendant,  by  the 
injury  for  which  it  was  distrained;  in  which 
case,  those  damages  must  be  fixed. 

2.  Where  the  plaintiff  is  the  general  owner  of 
the  chattel,  but  the  defendant  had  a  special 
property  therein,  and  the  value  of  the  chattel 
IS  greater  than  the  value  of  the  special  property, 
or  the  sum  charged  upon  the  chattel  by  reason 
thereof;  in  which  case,  the  value  of  the  special 
property,  or  the  sum  so  charged,  must  be  fixed. 

In  either  of  the  cases  specified  in  this  sec- 
tion, the  verdict  or  judgment  must  set  forth 
the  reason  why  the  value  of  the  chattel  is  not 
fixed. 

DtrlTatton. — Code  dv.  proo.,  1 1727,  without  chance, 
except  substitutinc  "judgment  "•  tor  "r^>ort  or  deddon  '*; 
made  applicable  to  justice  court  practice  by  code  dv. 
proc.,  12931. 

§  117.  Fhial  judgment. 

Final  judgment  for  the  plaintiff  in  replevin 
must  award  to  him  possession  of  the  chattel 
recovered  by  him  witn  his  damages,  if  any.  If 
a  chattel  recovered  was  not  replevied,  or  if, 
after  it  was  replevied,  it  was  ddivered  to  the 
defendant,  or  to  a  person  not  a  party,  as  pre- 
scribed in  this  article^  the  final  judgment  must 
also  award  to  the  plamtiff  the  sum  fixed  as  the 
value  thereof,  to  oe  paid  by  the  defendant  if 
possession  thereof  is  not  delivered  to  the  plain- 
tiff. If  the  defendant  has  demanded  judgment 
for  the  return  of  a  chattel  which  was  replevied 
and  afterwards  deliv^^  to  the  plaintiff,  or 
to  a  person  not  a  party^  as  prescribed  in  this 
article,  final  judgment  m  his  favor  therefor 
must  award  to  him  possession  thm'eof  with  his 
damages,  if  any;  ana  it  must  also  award  to  him 
the  sum  fixed  as  the  value  thereof,  to  bepaid  by 
the  plaintiff  if  possession  is  not  ddiverea  to  the 
defendant.  But  if  the  case  is  one  where  the 
verdict  or  judgment  is  not  required  to  fix  the 
value  of  the  chattel,  final  judgment  in  favor  of 
the  defendant  must  award  to  him  the  sum  fixed 
as  therein  specified,  and,  if  it  is  not  collected,  the 
delivery  of  the  chattel;  or,  if  the  chattel  has 
not  been  replevied  or  has  been  returned  to  him 
after  replevin,  that  he  is  entitled  to  possession 
thereof  until  the  sum  so  awarded  is  collected, 
or  otherwise  paid. 


dv.  proo  ,1 2931.    §  1730,  onginaOy  revised  from  code  of 
proo.,  1 277;  R.  8..  pt.  3,  ch.  8,  tit.  12, 1 61. 

f  118.  Execution  in  replevin. 

An  execution  for  the  delivery  of  a  chattel 
must  particularly  describe  the  property  and 
designate  the  p&rty  to  whom  the  judgment 
awards  the  possession  thereof;  and  it  must 
substantially  require  the  constable  to  deliver 
the  possession  of  the  property  within  his  county 
to  the  party  entitled  thereto.  If  a  sum  of 
monev  is  awarded  by  the  same  judgment,  it 
may  be  collected  by  virtue  of  the  same  execu- 
tion; or  a  separate  execution  mav  be  issued  for 
the  collection  thereof,  omitting  the  direction  to 
deliver  possession  of  the  property.  If  one 
execution  is  issued  for  both  purposes,  it  must 
contain,  with  respect  to  the  money  to  be  col- 
lected, the  same  directions  as  an  execution 
against  property,  or  against  the  person,  as  the 
case  requires.  An  execution  for  the  delivery 
of  the  possession  of  a  chattel  and  to  satisfy, 
out  of  the  property  of  the  judgment  debtor,  a 
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sum  of  money  contingently  awarded  against  { 122«  Injury  no  defense. 

him,  must  contain,  in  addition  to  the  other  it  is  not  a  defense  to  an  action  on  the  under- 

matters  prescribed  by  law,  the  following  di-  taking  in  rcrolevin  that  the  chattel  was  injm^ 

rections:              •  j            •  ^'  destroyed  after  it  was  replevied,  unless  the 

1.  Where  the  judgment  is  rendered  in  favor  injury  or  destruction  was  ^ected  by  the  act, 
of  the  defendant  in  a  case  specified  in  section  or  with  the  consent  of  the  plaintiff  m  the  ac- 
one  hundred  and  forty-seven  of  this  act,  the  tion,  or  occurred  after  th^  chattel  was  taken  by 
execution  must  require  the  constable  to  deliver  virtue  of  the  execution. 

possession  of  the  chattel  to  the  defendant,  un-  D«H?»tiom-Coda  dv.  prixj..  §  1786.  without  dumn: 

less  the  plaintiff,  before  the  delivery,  pays  to  made  ap^<»U«  to  joitioe  court  pnotloe  by  oodedv. 

him  the  sum  of  money  awarded  to  the  defendant  pf**-  §»8i. 

with  interest  and  the  constable's  fees;  and,  in  .  ^  proceedings  when  sununons  not  per- 

case  the  chattel  cannot  be  found  withm  his  gon^  served  ^^             ouuuuuiw  nut  irn 

coxmty.  then  to  satisfy  that  sum  out  of  the  ™!r    *  ,      ,  ,     ,        , 

property  of  the  plaintiff.  Where  the  defendant  does  not  apoear,  and 

2.  In  any  other  case,  where  the  judgment  wi®  summons  has  not  been  personally  served 
awards  a  sum  of  money,  if  possession  of  the  "P0»  ^^^f  ^5*  »  chattel,  or  part  of  a  chattel, 
chattel  is  not  delivered  to  the  prevailing  party.  ^  recover  which  the  action  is  brought,  has  been 
the  execution  must  require  the  constable,  if  replevied,  and  the  proceedings  thereupon  have 
the  chattel  cannot  be  found  within  his  county,  been  duly  taken,  as  prescnbed  in  this  article, 
to  satisfy  the  sum  so  awarded  with  interest  t'^e  justice  must  proceed  to  hear  and  determine 
and  his  fees  out  of  the  property  of  the  party  t^^  action,  with  respect  to  that  chattel  or  part 
against  whom  the  judgment  is  rendered.  A  o'  a  chattel;  or,  if  the  action  is  brought  to  re- 
direction to  satisfy  a  sum  of  money  out  of  cover  two  or  more  chattels,  with  respect  to 
property,  as  prescribed  in  this  section,  must  those  which  have  been  replevied,  in  like  manner 
he  in  the  f(»TO  required  by  law  for  a  like  direc-  a»d  with  like  effect  as  if  the  summons  had  been 


tion,  where  an  execution  against  property  is  i^ 
sued  upon  a  judgment  for  a  sum  of  money. 

I>alvmtton. — Code  oiv.  jyrocM  l§  1373,  1731  eombined, 
without  cfaADie.  except  as  to  omcere;  made  applicable  to 
justice  court  practice  by  code  civ.  proc.,  1 293l.    1 1373, 


orisinally  revised  from  code  of  proc.,  i289,  subd.  4. 

J1731«  ongiiiaUy  revised  from  co  ~      * 
:  R.  S..  pt.  3,  dk.  8,  tit.  13.  f  ao. 


1731^  ongiiiaUy  revised  fromoode  of  proe.,.i  280,  subd. 


♦k^  r*«»r.r.««  r.t  «»ir,'»»  «.^<.<..^iV«.  r^f  o    tCTmine  the  action,  although  the  plaintiff  has 
^ht  l^Ze^fL^^fJ^^^  ^ot  reauired  the  clJattel  to  be  replevied,  or  the 

^'ly.^i'^J'l  ^.^!i"-^*^°'itLF'l''«^    constable  has  not  been  able  to  replevy  it. 


§  119.  Constable's  power  to  take  chattel. 

For 

chattel 

of  the  constable  are  the  same  as  where  he  is 

required  to  replevy  a  chattel. 

Dorivstton. — Code  civ.  x^roc.,  ^  1732,  without  change 
ezoepi  as  to  officer;  made  applicable  to  justice  court 
practice  by  code  civ.  proc.,  1 2031.  §  1732^  oritiiiaBy 
terised  from  R.  S..  pt.  8,  eh.  8,  tit.  12,  |  Al. 

§  120.  Action  on  undertaking. 

A  plaintiff  who  has  recovered  a  final  judg- 
ment cannot  maintain  an  action  against  the 
sureties  in  an  undertaking  given  in  behalf  of 
the  defendant  to  procure  a  return  of  the  chattel 
until  after  the  return,  wholly  or  partly  unsatis- 
fied or  unexecuted,  oi  an  execution  in  his  favor 
for  the  delivery  of  the  possession  of  the  chattel, 
or  to  satisfy  a  sum  of  money  out  of  the  prop- 
erty of  the  defendant,  or  for  both  purposes, 
as  the  case  reauires.  A  defendant  who  has  re- 
covered a  final  judgment  cannot  maintain  an 
action  against  the  sureties  in  the  plaint  iff  ^s  un- 
dertaking given  to  procure  a  replevin  until 
after  a  like  retufn  of  a  similar  execution  against 
the  plaintiff. 

Derlvailon. — Codjs  dv.  proc.,  i  1733;  made  applicable 
to  justice  court  practice  by  code  dv.  proc.,  ft  2031.  i  1733, 
orisiiially  revised  from  R.  S.,  pt.  3,  ch.  8,  tit.  12,  §  04. 

§  121.  Constable's  return  as  evidence. 

In  an  action  against  the  sureties  in  an  under- 
taking given  in  replevin  the  constable's  return 
to  the  execution  is  presumptive  evidence  of  a 
failure  to  deliver,  or  to  return  a  chattel,  or  to 
pay  a  sum  of  money,  according  to  the  terms  of 
the  undertaking. 

DMliation. — Code  dv.  proc..  J(  1734,  without  change 
except  as  to  officer;  made  appheable  to  justice  court 
pracftice  by  code  eiv.  proc.,  §  2031.  1 1784,  oriffinaUy 
xwvised  from  R.  8.,  pt.  3,  eh.  8»  tit.  12.  §  66,  in  part 

Ml 


personally  served. 

DerlTa<ioii.~Code  dv.  proc..  1 2032,  without  chaage; 
originally  revised  from  L.  1860,  eh.  131,  1 12. 

}  124.  When  action  not  affected  by  failure 
to  replevy. 

Where  the  summons  has  been  personally 
served  upon  the  defendant,  or  where  he  ap- 
pears, the  justice  must  proceed  to  hear  and  de- 


plevy 
DerlTatlon.— Code  dr.  proc.,  1 2033,  without  change. 


ARTICLE  7 
Pleading 

8cetionl26.  When  issue  to  be  joined. 

126.  Pleading. 

127.  Generafrules  of  pleading. 

128.  Ffavt  pleading  to  be  complaint. 
120.  Comiriaint. 

130.  What  causes  of  action  may  be  joined. 

131.  Defendant  must  demur  or  answer. 

132.  When  he  may  demur. 

133.  Demurrer  to  complaint,  must  uptdty  objeo* 
tion. 

134.  Demurrer  and  answer  to  same  complaint. 
136.  Deddon  on  demurrer. 

136.  Answer  to  verified  complaint. 

137.  Answer  to  unverified  complaint. 

138.  Counterclaim. 
130.  Rules  respecting  allowance  of  counterclaim. 

140.  Consequence  of  neglect  to  plead  countereiahn. 

141.  The  last  section  oualified. 

142.  Counterclaim  when  defendant  is  sued  in  a 
representative  capadty. 

143.  Counterclaim  when  plaintiff  is  an  executor  or 
administrator. 

144.  When  plaintiff  may  demur  to  answer. 
146.  Demurrer  to  counterclaim. 

146.  Demurrer  to  counterclaim  must  ^pedfy  ob- 
jection, 

147.  When  objection  may  be  taken  by  answer. 

148.  Objection;  when  deemed  waived. 
140.  Account,    or  instrument   for   payment    ol 

money. 

150.  When  complaint  may  be  verified 

151.  When  answer  to  be  verified. 

152.  Requirements  concerning  verified  pleadinci, 

163.  Verification:  how  and  by  whom  made. 

164.  FormofaflldavitofTertfication. 
166.  Remedy  for  defective  verification,  or  want  of 

verification. 

166.  When  allegations  deemed  admitted. 

167.  Amendment  of  pleadino. 
16&  Account;  how  pleadedTUll  of  particalan. 


( 


JUSTICE  COURT  ACT 


160.  PiMdkc  mltisBtins  c 


tub*  Ubvnlly  Minitnied. 
'"  how  proTldad  for. 

—  how  pitnided  for. 


IM.  MklcruTv- 

160.  WhMtobed«iisdBial]ur«aIi>nx>f. 


!  IM.  CttmpUint. 

The  complatot  muat  sUte  in  a  pl&in  and 
direct  manner  the  facta  coDatituting  the  caum 
of  action. 


c„    12936.    ,u   UB.    bj 


158.  Whm  tUf eadjDt  to  <fammd  afflrmtiTB  judj- 
IW.  WhsQ  plndiiici.a'liiut  put  of  pUiDtilTi  nlaiin 


d  (mm  ood*  of  ptoc..  | 


i  us.  When  issiieto  be  joined. 

e  &nd  imu,  , 

thin  one  hour  aftO' 
the  time  sped6ed  in  the  summons  for  the  re- 
turn thereof;  or 

2.  Wherean  orderofarrestfaaabeen executed, 
within  twelve  hours  after  the  defendant  is 
brou^it  before  the  justice;  or 

3.  n'iiere  do  summons  is  issued,  within  one 
hour  after  the  time  when  the  parties  volun- 
tarily appear  for  the  purpose  of  commencing 
an  action,  unless  the  defendant  within  such 
time  file«  with  the  justice  a  stipulation  that 
the  plaintiff  may  take  judgment  as  therein 
BUted. 

Where  both  parties  appear  on  the  return  of 
the  summons,  an  issue  must  he  joined  before 
an  adjournment  is  had,  except  when  the  de- 
fendant reuses  or  neglects  to  plead. 

Dtrtnllon.— Coda  dv.  proe.,  |  3034.  firtt  port,  »- 
wrfri^-n  ''  ''  ided  ohann  of  ■ubctAaoe,  Hioapt 

thsi  iR  -J   •  ;■  ■  -uioD  ia  added  dlyanting  with  ma 

vuwiT  .1  ' '.'  ': ''cndJiTit  itEculaUa  ■  jud^meDt.  Th« 
nmiiii.lvi  <  1  :  '  ■!  is  otnltMd  OD  the  orouDd  that  it  fa  ■ 
IocbI  proviaiaii  rippliabls  only  ia  Uu  [otomt  dt]'  of 
Btooldya.  Tbs  oouiu  to  iriiioh  It  nfan  whs  iiboliihed  by 
Oiutu  New  York  cliuter,  f  13J».  f  2034,  oriciakUy 
nviMd  tran  R.  B..  pt.  3,  oli.  2,  tit.  4,  |  47.  u  Ka.  by 
L.  18*6.  oh.  30. 

iU6.  PlMdinga. 

Thetpleadinga  in  a  justice's  court  arc: 

1.  The  plaintifTs  complaint; 

2.  The  defendant's  answer; 

3.  The  defendant's  demurrer  to  the  com- 
plfiint,  or  to  one  or  more  distinct  causes  of 
action,  separately  stated  therein; 

4.  The  plaintiff's  demurrer  to  the  answer, 
or^jto  one  or  more  defenses  or  counterclaims 
stated  in  the  answer. 

DtttTaOan.— Code  dv.  proo.,  |  3031.  without  diute, 
uoapt  Ui*t  Ui«  pluntUTi  rl«ht  to  demur  !■  eitended  to 
■toy  defeiiH  or  cxKiaterdilm.  (  2S3S,  orlglDally  nytsed 
boiDoodsof  [voa.,  |M.  mbd.  1. 

{  UT.  General  roles  of  pluding. 

A  pleading,  except  aa  otherwise  prescribed 
in^section  one  hundred  and  seventy-two  of  this 
act,  may  be  oral  or  written.  If  itisoral^  tbesub- 
Otaocc  uiereof  must  be  entered  by  the  justice  in 
his  docket-book;  if  it  ia  written,  it  must  be  filed 
by  him  and  a  relerenee  to  it  made  in  his  docket- 
book.  A  pleading  is  not  required  to  be  in  any 
particular  form;  but  it  must  be  expressed  so  as 
to  enable  a  person  of  common  understanding 
to  know  what  is  intended.  (Am.  by  L.  1922, 
ch.  231,  in  effect  March  24,  1922.) 

BalnMiwt. — Code  dv.  proo..  i  3O40,  without  obuce; 
orislMlly  revind  from  code  of  pt«.,  |  M.  nbdi.  3,  S. 

\  1S8.  First  pleading  to  be  compUlnt. 
The  first  pleading  on  the  part  of  the  plaintiff 
is  the  complaint. 

pMlraBeB.— Code  dv.  proc.  |  4TS.  without  ehu(ei 
eri^BtUy  rerlMd  from  ood*  of  proe..  1 141. 


5  ISO.  What  causes  of«ctioii  may  be  joined. 

The  plaintiff  may  unite  in  the  same  com- 
plaint two  or  more  causes  of  action  where  they 
all  arise  out  of; 

1.  The  same  transaction  or  transactiooa 
connected  with  the  same  subject  of  aotion;  or 

2.  Contract,  repress  or  implied;  or 

3.  Personal  injuries,  and  injuries  to  propo^jr, 
or  either, 

But  it  must  appear  upon  the  face  of  the 
complaint  that  all  the  causes  of  action  so  united 
belong  to  one  of  the  foregoing  subdivisions  of 
this  section;  that  they  are  consistent  wiUi 
each  other;  that  they  require  the  same  judg* 
ment;  and,  except  as  otherwise  prescribed  by 
law,  that  they  affect  all  the  parties. 

DtrlntloD.— Code  dv.  proo.,  f  2937,  without  ohvic*. 
eioept  thkt  the  lut  Hateaae  ia  omitted  here  and  bu>. 
faned  to  the  artiale  od  enoutioiH.    Bee  {  S03,  poet. 

i  ISi.  Defendant  must  demur  or  anawer. 


— „  —  proa.,  1*87,  without  ohaaae; 

oriaUiallr  rsvusi  from  eode  ol  proc,  1 141.  la  part. 

S  133.  When  he  may  demnr. 
The  defendant  may  demur  to  the  complaint 
where  one  or  more  of  the  following  objections 

thereto  appear  upon   the  face  thereof: 

1.  That  the  court  has  not  jurisdiction  of  the 
person  of  the  defendant. 

2.  That  the  court  has  not  jurisdiction  of  the 
subject  of  the  action. 

3.  That  the  plaintiff  has  not  l^;al  capacity 
to  sue. 

4.  That  there  is  another  aotion  priding 
between  the  same  parties  Cor  the  same  cause. 

5.  That  there  is  a  misjoinder  of  parties 
plaintiff. 

6.  That  there  is  a  defect  of  parties,  plaintiff 
or  defendant. 

7.  That  causes  of  action  have  been  im- 
properly united. 

8.  That  the  complaint  does  not  state  facta 
sufficient  to  constitute  a  cause  of  action. 

DcrtnOoD.— Code  dv.  proo.,  1 4S8,  aa  am.  by  ^  iSTT, 
di.  416,  without  diaose;  onsiaally  rarlaed,  aiaapt  aobd.  S, 
frotn  Dode  of  ptoc,,  i  144. 

i  1S3.  Demurrer  to  complaint  most  spedfjr 
objection. 

The  demurrer  must  distinctly  specify  the 
objections  to  the  complaint;  otberwiae  it  may 
be  disregarded.  An  objection  taken  undo' 
subdivision  one,  two,  four  or  eight  of  the  last 
section  may  be  stated  in  the  language  of  the 
subdivision;  an  objection  taken  under  either 
of  the  other  subdivisions  must  point  out  specif- 
ically the  particular  defect  relied  o- 

DeriratloD.— Code  dv.  proo..  (  490,  aa  ai_. 
di.  4ta.  without  diaosa;  orijjnally  p«rt^  n 
node  of  proa,  f  14S,  io  part. 

S  134.  Demurrer  and  answer  to  lame  com- 
plaint. 

The  defendant  may  demur  to  the  whole 
complaint  or  to  one  or  more  separate  causes  <rf 


a.  by  L.  1877. 
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• 

action  stated  therein.     In  the  latter  case  he  other  than  a  negotiable  proimamyry  note  or 

may  answer  the  causes  of  action  not  demurred  bill  of  exchange,  a  demand,  existing  against 

to.    *  the  party  thereto,  or  an  assi^ee  of  the  con*  , 

OeHfatton.— Code  civ.  proo.,  §492.  without  change:  tract,  at  the  time  of  the  assignment  thereof, 

oricinaUy  reviaed  from  code  of  proc..  1 145.  in  put,  uid  and  belon^ng  to  the  defendant  in  good  faith 

'  ^^^*  before  notice  of  the  assignment,  must  be  al- 

§  186*  Decision  on  demurrer.  lowed  as  a  counterclaim  to  the  amount  of  the 

If  the  court  deems  the  demurrer  well  founded,  S^^^^JL^ SS^hi  nUV  orlhl  ^L^hfH 

it  must  permit  the  pleading  to  be  amended  allowed  against  the  party  or  the  assignee  while 

and  if  theparty  fails  so  to  amend,  the  defective  ^%  "^^^^  belonged  to  him. 

pleading,  jr^Srt       a  pleading,' demurred  to  J^  1^%^^^  :^^^:^S]r^ 

derurrLll'tT^founte  assTgned  to, the  plaintiff  aft^ 

par2;makingit  to  plead  over,  s.  his^ection.  Jf?^,^'^  ^^^t'^S^  S^  S'fe  . 

JS!^^7^^'''''Xr^           S^^-S;  aJlowed.  as  a  counterclaim  to  the  amount  of 

full^  stated  in  1 132,  ante,  and  omitted  here.     1 2939,  the  plaintiff's  demand,  if  it  might  have  been 

ori^nally  reviaed  from  code  of  proc.,  1 64,  subda.  6, 7.  so  allowed  against  the  assignor  while  the  note 

§  lae.  Answer  to  verified  complaint.  ^'o^'ll  ^^^^?^ }%  h^^\      ,     ,          ,. 

«  Mpv.  AUBwvA  w  YVAuiw  vviu|»Aiiii.  g   j£  ^^^  plaiutiff  18  a  trustce  for  another  or 

If  the  complaint  is  verified,  the  answer  of  jf  the  action  is  in  the  name  of  a  plaintiff  who 

the  defendant  must  contain:  has  no  actual  interest  in  the  contract  upon 

1.  A  general  or  specific  denial  of  each  ma-  which  it  is  founded,  a  demand  against  the 
terial  allegation  of  the  complaint  controverted  plaintiff  shall  not  be  allowed  as  a  counter- 
by  the  defendant,  or  of  any  knowledge  or  in-  claim;  but  so  much  of  a  demand  existing  against 
formation  thereof  sufficient  to  form  a  belief;  ^he  person  whom  he  represents,  or  for  whose 

2.  A  statement  of  any  new  matter  constitut-  benefit  the  action  is  brought,  as  will  satisfy 
mg  a  defense  or  counterclaim  in  prdmary  and  ^he  plaintiff's  demand  must  be  allowed  as  a 
eoncise  language  without  repetition.  counterclaim,  if  it  might  have  been  so  allowed 

u  'i??^**!^T'^HSi*^*  PflSSy  '  ?^u^  ^L  ^y  K  ^®^*  i^  Mi  action  brought  by  the  peison  beneficially 

ch.  416,  L.  1904,  ch.  500,  L.  1906,  oh.  631,  without  change,  :„*^-^*^                ^        j           t^                              j 

except  that  it  ia  limited  to  verified  complainta.     §500,  mterestea.                                        ..,.,.           ,      ' 

originally  reWted  from  code  of  proc.,  1 149/  4.  The   COUrt   must    have   jurisdiction   of   a 

,  ^^^    ^                          .«    ,           ,  ,  cause  of  action  founded  on  the  counterclaim. 

5  137.  Answer  to  unverified  complaint.  Dfrtnttlan.-Code  dv.  proc.,  1 502,  as  am.  by  L,  isn. 

If  the  complaint  is  not  verified,  the  answer  ch,  416,  without  change.  Subd.  4  la  the  iMt  olauM  of  code 

m&v  contain  a  ffAnpral  ripniAl  of  each  allpira-  OY'^P'**®-.'  §?W5.    Code  av.  proc.,  1 502.  ia  made  appU- 

may  ^mam  a  Kenerai  aeniai  oi  eacn  auega-  ^j^j^  ^  i^^^  ^^^^^^^  practice  by  code  dv.  proc.,  §2946. 

tion  of  the  complaint  or  a  specific  demal  of  one  l  502.  originally  reviaed  from  R.  8.,  pt.  3,  ch.  6,  tit.  2, 

or  mote  of  the  material  allegations  thereof.     It  M  7-10.   1 2945,  originaUy  reviaed  from  R.  8.,  pt,  3,  oh.  2, 

may  also  set  forth  in  a  plain  and  direct  manner  ****  *•■*'• 

^r^^^J^uftSf  ^'^"^^""^ ''''^  ""' ""^^  §  140.  Consequence    of    neglect    to    plead 

or  counterclaims.  counterclaim. 

IHtliStiiMii    Cutle  civ.  proc.,  1 2938,  first    two  sen*  -nn.          1.     j  #     j         • 

tenoea,  without  change,  except  limited  to  anawers  to  Where  the  defendant  m  an  action  to  reoover 

unverified  complainta, .  The  last  sentence  is  covered  by  damages  upon  or  for  breach  of  a  Contract  neg- 

|64!'^'4.*           "*°*^"^       ^"^            ^*^"  lects  to   interpose  a  counterclaim    consisting 

of  a  cause  of  action  in  his  favor  to  recover  dam- 

f  188.  Counterclaim.  ^«fl  ^^r  a  like  cause  which  might  have  been 

A  ^,f«»^^i<.{.»  ^«-*  *^^A  ;«  «««.«  -,«„  ♦«  aUowed  to  him  upon  the  thai  of  the  action,  he, 

A  counterclaim  must  tend  in  some  way  to  ^„  »  ^„^.„  ,>««.*^«  vi«.;,,i««  4.;4.i«  ^\^^^^^^  «k«At.»k 

must  be  one  of  the  following  causes  of  action  *,^^  «,,«;«*«;i,*;««.  «•»  <^^i.;^«  *.^  •.rw*^,,^.  *i»« «.»«»«. 

.»»«;«%«f   ♦k-v  .«i«.'.t4.:4T    -r*«    ;«    «   -^-.^^^^  ««-«.  from  maintaining  an  action  to  recover  the  same 

against   the  plaintiff,   or,   m   a  proper   case.  ^^  thereof 

against  the  person  whom  he  represents,  and  _rir  «       \o  j     •'             .  n^*,  _i*u    *  u 

iX  t^^rrx^  ^t  /k«  A^^^A^^t.    ^-  -rx/  rv»v^  ^»  w**^m^  Defl?»lion. — Codc  civ.  proc.,  i  2947,  without  change; 

m  favor  of  tiie  defendwit,  or  of  one  or  more  originally  reviaed  from  R.  S..  pt.  I  oh.  2.  tit.  4.  i  67. 

defendants,  between  whom  and  the  plaintiff 

a  separate  judgment  may  be  had  in  the  action:  §  141.  The  last  section  qualified. 

1.  A  cause  of  action  arising  out  of  the  con-  But  the  prohibition  contained  in  the  last 
tract  or  transaction  set  forth  in  the  complaint  section  does  not  extend  to  either  of  the  follow- 
as  the  foundation  of  the  plaintiff's  claim  or  {^g  cases: 

connected  with  the  subject  of  the  action.  1.  Where  the  amount  of  the  counterclaim 

2.  In  an  action  on  contract,  any  other  cause  jg  two  hundred  dollars  more  than  the  judgment 
of  action  on  contract  existing  at  the  commence-  which  the  plaintiff  recovers; 

ment  of  the  action.  2.  Where   the   coxmterclaim   oonaists   of   a 

Dcrtvatton.— Code  dv.  proc ,  i  501.  as  am.  by  L.  1877,  judgment  rendered  before  the  oommenceni««(| 

t^^^,:^'^.^S^y'',S£^^^^^Tm.  o{  tke  action  in  which  it  might  have  been  in- 

oiinnallyaaubatitute  for  code  of  proc.,  §  160.  subda.  1.  2;  terposed; 

R.  8..  pt.  3,  ch.  6.  tit.  2. 1 18,  aubda.  1-6.  3.  Where   the   counterclaim   consists   of   a 

.  ...^   ^  .                 .       «               .  claim  for  imliquidated  damages; 

§139.  Rules  respectmg  allowance  of  count<Br-  4.  Where   the   counterclaim   consists   of   a 

claim.  claim  upon  which  another  action  was  pending 

But  the  counterclaim,  specified  in  subdivision  at  the  time  when  the  action  was  commenced; 

second  of  the  last  section,  is  subject  to  the  5.  Where  judgment   is   taken   against   the 

following  rules:  defendant    without    personal    service    of   the 

1.  If  the  action  is  founded  upon  a  contract  summons  upon   him    or    an   appearance  by 

which  has  been  assigned  by  the  party  thereto  him. 
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DcHvstloii.— Code  dv.  proe.,  i  2948,  without  ohance;  Derlfali4in.— Code  dv.  ^oc..  i  496,  as  am.  hy  L.  1877* 

oriffiiially  reviaed  from  R.  8.,  pt.  3,  di.  2,  tit.  4,  {  58,  as  di.  416,  without  dian^e;  onginally  new  in  code  av,  proe.; 

am.  by  L.  1840,  oh.  317.  but  see  code  of  proe.,  i  163.                                       ^ 

f  142.  Counterclaim  when  defendant  is  sued  §  147.   When  objection  may  be  taken  by 

In  a  representative  capacity.  answer. 

In  an  action  against  an  executor  or  an  ad-  Where  any  of  the  matters  enumerated  in 

ministrator,  or  other  person  sued  in  a  repre*  section  one  hundred  and  thirty-two  as  grounds 

sentative   capacity,    tnQ   defendant   ma^   set  of  demurrer  do  not  appear  on  the  face  of  the 

for^  as  a  counterclaim  a  demand  belonging  to  complaint  the  objection  may  be  taken  by  an- 

the  decedent,  or  other  person  whom  he  repre-  swer. 


Devi Tallon.— Code  civ.  proe.,  <  496,  as  am.  l^  L.  1877, 
ch.  416,  without  change;  originauy  reviSMl  from  code  or 


sents,  where  the  person  so  represented  would 

have  been  entitled  to  set  forth  the  same  in  an  .  ..^ 

action  against  him.  ""^  •  *  ^*J' 

Dcrifatloii.— Code  dv.  proe.,  §505,  without  change.'  §  148.  Objection;  ^iien  deemed  waived. 

made  applicable  to  justice  court  practice  by  oode  av.  ^^         ,             i.*     x*        •         ^  a  i           'u.!.       i. 

proe.,  12946.    This  and  the  following  section  alM  cover  in  If  SUCh  an  objection  IS  not  taken  either  by 

effect  toe  limitation  of  amount  of  counterclaim  in  code  dv.  demurrer  or  answer,  the  defendant  is  deemed 

S'^s'  ^ff  li*^^'  """^"^^y  '^'^^^  ''**""  ^'  ®-  P*-  ^'  to  have  waived  it;  except  the  objection  to  the 

'   '     *  jurisdiction  of  the  court,  or  the  objection  that 

§  143.  Counterclaim    when    plaintiff    is    an  the  complaint  does  not  state  facts  sufficient 

executor  or  administrator.  ^^  constitute  a  cause  of  action. 

T^  ^^  ««i.:^»  u.^..»i«*  Vx,T  ««  A-r.r>^..«^»  ^»  a/I  Dttlvatlon. — Code  dv.  proe.,  |499,  without  change: 

In  an  action  brought  by  an  executor  or  ad-  ..rigumXly  revised  from  code  of  prlnJ.  1 148.           ^^ 
ministrator  m  his  representative  capacity,  a 

demand  against  the  decedent,  belonging  at  §  149.  Account,  or  instrument  for  payment 

the  time  of  his  death  to  the  defendant,  may  be  ^f  money. 

set  forth  by  the  defendant  as  a  coimterclaim  as  ^^^  , ,  *  r^,,,.,^^  «#  o^**;««  t^^\.  «  «««b^  ^r 

if  the  action  had  been  brought  by  the  decedent  ^J^  h! f  i^^f^nnnf^^^^^                          «/ 

in  his  life  time;  and,  if  a  Balance  is  found  to  to^o,?,;*   nr.^  .Wi^^Iff  fnwV^^^f^^       !ff 

be  due  to  the  defendant,  judgment  must  be  1^"^*'  "?  ^  mstrament  for  the  payment  of 

rendered  therefor  against  the  "^aintiff  in  his  ^^^^^.y^AiV^^ZT on^^^ 

representative    capacity.     Execution    can   be  J'^'er  the  instrument  or  a  copy  of  the  account 

issued  upon  such  a  juW^it  only  in  a  case  |;9  ^h^  <5ourt,  and  to  state  that  there  is  due  to 

where  it  could  be  issued  Spon  a  judgment  in  an  1"™,  thereupon  from  the  adverse  party  a  spec- 

action  against  the  executoVor  aJmiS^rator.  'l^^X  miv  if  fn^H  ^nv^^^Vf  W^* 

.^...JS n^^  ^„  «-^    >  «^    «^*»,«.,*  .!..««..  off »  or  he  may  set  forth  a_  copy  of_  the  natru- 


legation  is  equivalent 

.....    «^         •  .  ..-         ••           ^  setting  forth  the  instrument  acconiing  to  its 

§  144.  When  plamtiff  may  demur  to  answer.  ]^^]  ^ect. 

The  plaintiff  may  demur  to  a  counterclaim  Dcrlvmtlon.— Code  dv.  proe..  U  534.  2941  oombined. 

or  a  defense  consisting  of  new  matter  contained  §  534,  originally  revised  from  code  <rf  proe..  i  ie2,  last 

in  the  answer  on  the  ground  that  it  is  insufficient  J^*^  |.^^'  ongmally  revised  from  code  of  proe. 
in  law  on  the  face  thereof. 

DerlTatfon. — Code  dv.  proe.,  1 494,  without  change;  §  160.  When  complaint  may  be  verified. 

originaUy  a  .uUtitute  for  code  of  proe..  5  153,  in  part.  j^  ^  ^^.^^  ^^.^^  ^^  ^^^^^^  ^^^  ^^  ^ 

1 146.  Demurrer  to  counterclaim.  ^^very  of  money  onljr  or  on  an  acw>unt    the 

•,.,.«.,               ,           ,               ^  complaint  may  be  verified  and  served  with  the 

The  plaintiff  also  may  demur  to  a  counter-  gummons. 

claim  on  which  defendant  demands  an  affirma-  n--i--«-L«  -_r!«^-   ^i«    «../«,     t  oo^a   ..  .»    k« 

.       .    J           ^      t-                                 «  xL    r  11  ifCMvauon.— ijode    civ.    proe.,    f  2990,  as  am.   oy 

pve  judgment  where  one  or  more  of  the  follow-  l.  1906,  ch.  291.  in  part,  without  change  of  substanoe. 

ing  objections  thereto  appear  on  the  face  of  §  2936,  originally  revised  from  code  of  proe.,  ft  64,  subd.  8. 
the  counterclaim: 

1.  That  the  court  has  not  jurisdiction  of  the  §  151.  When  answer  to  be  verified. 
subject  thereof:  When  a  verified  complaint  authorized  by 

2.  That  the  defendant  has  not  legal  capacity  the  last  section  is  served  with  the  summons, 
to  recover  on  the  same;  the  answer  must  also  be  verified. 

3.  That  there  is  another  action  pending  be-  Dcrlvatton.— Code  dv.  proe.,    i  2938,    as   am.  by 
twecn  the  same  parties  for  the  same  cause;  L.  1906,  ch.  291,  last  sentence,  without  change  of  sub- 

4.  That    the    counterclaim    is    not    of    the  "tance;  onginaUy  revised  from  code  of  proe.,  §64.  subd.:4. 

character  specified  in  section  one  hundred  and  .  ^53.   Requirements    concerning    (verified 

thirty-eight.  pleadings 

5.  That   the   counterclaim   does   not   state  rr.!.      1/     x-            j     •  1    •            •!•  j    1    j 
facts  sufficient  to  constitute  a  cause  of  action.  .   The  allegations  or  denials  m  a  verified  plwd- 

Dcrivatloii  —Code  dv  oroc  1 495  as  am  by  L  1877  ^^8  ^ust  m  form  be  stated  to  be  made  by  the 

d»^.  without  change;  onginally  new  in  code  dv.'proe.;  party  pleading.    Unless  they  are  therein  stated 

butseecodeof  prooMTi53.  to  be  made  on  the  information  and  belief  of 

the  party,  they  must  be  regarded,  for  all  pur- 

5  146.  Demurrer  to  counterclaim  must  spec-  noses,    including   a   criminal  prosecution,   as 

ify  objection.  having  been  made  on  the  knowledge  of  the 

A  demurr^  taken  under  the  last  section  must  person  verifying  the  pleading.    An  allegation 

distinctly  specify  the  objections  to  the  counter-  that  the  party  has  not  sufficient  knowledge  or 

claim;  otherwise  it  may  be  disregarded.    The  information  to  form  a  belief  with  respect  to  a 

mode  of  specifying  the  objections  is  the  same  matter  must,  for  the  same  purposes,  be  re- 

as  where  a  demurrer  is  taken  to  a  complaint.  garded  as  an  allegation  that  the  person  verL 
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fying  the  pleading  has  not  such  knowledge  or  be  deemed  controverted  by  the  adverse  party 

information.  by  traverse  or  avoidance  as  the  case  requires. 

DerlVBltoa.— Code  dv.  proc..  1 524,  withont  ^^umte.  D«tfni<ioo.— Code  dv.  prpc.,  1 622,  rawritten,  omit* 

tmg  providona  qpedally  applicable  to  oourta  of  reoord. 

f  163.  Verification;  how  and  by  whom  made,  i  522.  oricmally  reviaed  from  eode  of  ptoCm  i  108. 

The  verification  must  be  made  by  the  aflB-  -  --»    *        .■-.         ^    i    -■• 

davit  of  the  party,  or  if  there  are  two  or  more  §  *«'••  Amendment  of  pleadmgs. 

parties  united  in  mterest  and  pleading  togethtf ,  The  court,  upon  application,  must  allow  a 

Dy  at  least  one  of  them  who  is  acquainted  with  pleading  to  be  amendea  at  any  time  before  the 

the  facts,  except  as  follows:  trial,  or  during  the  trial,  or  upon  appeal,  if 

1.  Where  the  party  is  a  domestic  copora-  substantial  justice  will  be  ]}romoted  tnereby. 
tion,  the  verification  must  be  made  by  an  Where  a  party  amends  his  pleading  after 
officer  thereof.  joinder  of  issue,  or  pleads  over  upon  the  de- 

2.  Where  the  people  of  the  state  are,  or  a  cision  of  a  demiurer,  and  it  is  made  to  appear 
public  officer  in  their  behalf  is,  the  party,  the  to  the  satisfaction  of  the  court,  by  oath,  that 
verification  may»  be  made  by  any  person  ac-  an  adjournment  is  necessary  to  the  adverse 
quainted  with  the  facts.  party  in  consequence  of  the  amendment  or 

3.  Where  the  part^^  is  a  foreign  corporation;  pleading  over,  an  adjournment  must  be  granted, 
or  where  the  party  is  not  within  the  county  The  court  may  also  in  its  discretion  require, 
where  the  attorney  resides,  or,  if  the  latter  is  as  a  condition  of  allowing  an  amendment,  the 
not  a  resident  of  the  state,  the  count>[  where  payment  of  costs  to  the  adverse  party. 

he  has  his  office  and  capable  of  making  the  l>alTaMon.— Code  dv.  proc.,  i  2944.  without  change; 

affidavit;  or,  if  there  are  two  or  more  parties  originally  revised  from  code  of  proc.,  jw,  mibd.  ii. 

united  in  interest  and  pleading  together,  where 

neither  of  them,  acquainted  with  the  facts,  is  5153.  Account;  how  pleaded;  biU  of  par- 

within  that  county  and  capable  of  making  the  ticulars. 

affidavit;  or  where  the  action  or  defense  is  j    .           ^ecesifery  for  a  party  to  set  forth 

founded  on  a  written  instrument  for  the  pay-  ./^  pleading  t^ems  of  STaccount  or  d^ 

STl^.^L^^T^r'ihJ^^^^^  mand^thereil  alleged;  but  the  court,  on  the 

ISriSgtUnroMh^^^^^  r-l-^t  of  either.Uy,  made  when' issue  is 

t^e  person/knowledge  /the  ient  or  the  t^LAr^ccr^Hr l^f^^^^  TiJ^Z 

^^/J hv  fl^Z^Tnf^^r  7hTat?™  fn^  ^atilre  thereof,  so  far  as  it  is  in  his  power  so  to 

wt^^I'      A,  J    .            .BOB            u  T  ic»n  court  also  may  direct  the  party  to  deliver  a 

d.'Sj^SSSSSSUT.iSSiilJ^Si^^  furth«  account  where  the  one.  ddivered   is 

proo.,  1 167,  in  part.                               •  defective  and  m  anv  case  may  direct  a  bill  of 

»«.^.          m    ^M     .^    M       ,^    ^  the  particulars  of  the  claim  of  either  party  to 

S  154.  Form  of  aflldavit  of  verification.  be  delivered  to  the  adverse  party.    If  the  plead- 

The  affidavit  of  verification  must  be  to  the  ing  is  verified,  the  account  or  bill  of  particulars 

effect  that  the  pleading  is  true  to  the  knowledge  must  also  be  verified  in  the  same  manner  as  a 

of  the  deponent  except  as  to  the  matters  therein  pleading.    If  a  party  fails  to  deliver  an  account 

stated  to  be  allegea  on  information  and  be-  or  bill  of  particulars  as  directed,  the  court  may 

lief,  and  that  as  to  those  matters  he  believes  it  preclude  him  from  giving  evidence  of  the  parts 

to  be  true.   Where  it  is  made  by  a  person,  other  of  his  account  or  demand  not  so  exhibited  or 

than  the  party,  he  must  set  forth  in  the  affidavit  stated. 

the  groimds  of  his  belief  as  to  all  matters  not  D«rlTa<ioii.--Code  eiv.  proo..  U  ^1.  2942.  oombined 
stated  upon  his  knowledge  and  the  reason  why  mmI  rewritten.  The  ezietinii  rules  on  this  subject  eon- 
it  i«  nnt  m«/lp  hv  thi»  narfv  taincd  in  I  2942,  are  not  matenaUy  changed,  but  some 
It  IS  not  maae  oy  tne  party.  provisions  have  been  added  from  the  supreme  court  prae- 
l>crlfatlaii.-<kxle  oiv.  proe.,  §  628,  without  ohimKe;  tice  as  set  forth  in  I  531.  i  531.  as  am.  by  L.  1904.  ch.  500; 
made  aradioable  to  justice  court  practice  by  code'aT.  orLnnaUy  revised  nt>m  coae  of  proc.,  {158.  §  2842,  origi- 
proc.,  1 2936.  §  526,  originally  a  substitute  for  code  of  naib^  revised  from  code  of  proc.,  i  64,  subd.  14. 
proc.,  1 157,  in  part. 

8 IM.  Remedy  for  defective  verification,  or  5  "»'  *^**«  «*»*«**5  ^"^  pl«««»«»- 

want  of  veriflcation.  In  pleading  a  pnvate  statute,  or  a  right  de- 

The  remedy  for  a  defective  verification  of  a  fj^^^,  thwefrom    it  is  sufficient  to  dwdgnate 

pleading  ie  to  treat  the  same  aa  an  unverified  *?•«  ^^"^^^  ^y  »ts  chapter,  year  of  passage  and 

pleadini.     Where  the  copy  of  a  pleading  is  tiUe,  or  m  some  other  manner  with  oonv«»ient 

Served  Without  a  copy  of  a  sufficient  verifica-  certainty,  without  setting  forth  any  of  the 

tioli,  in  a  case  where  the  adverse  party  is  en-  contents  tnereoi.                                   ,.   ,   ,^ 

tiUed  to  a  verifi^pleading,  he  may  treat  it  as  ^^^^^.iii^'^'^iJii^i^^^i^oi 

a  nuUity,  provided  he  gives  notice  with  due  proc.,  i  163. 
diligence  to  the  adverse  party,  or  his  attorney, 

that  he  elects  so  to  do.  j  j^q^  Pleading  mitigating  circumstances  in 

D«rliratioii---Code  civ  proc., }  528.  without  chan«,  action  for  a  Wrong. 

except  that  notice  must  also  be  given  to  the  party  or  his  ,                 .           ^             ,                 .                        . 

attoniey  instead  of  to  his  attorney  only,  as  in  the  supreme  In  an  action  to  recover  damages  for  a  personal 

ccmi.  injury  or  an  injury  to  property,  the  defendant 

may  prove  at  the  trial  facts  not  amounting  to 

§  106.  When  allegations  deemed  admitted,  a  total  defense  tending  to  mitigate  or  otherwise 

Each  material  allegation  of  the  complaint  reduce  the  plaintiff's  damages,  if  they  axe  set 

not  controverted  by  the  answer  must  for  the  forth  in  the  answer,  either  with  or  without 

purposes  of  the  action  be  taken  as  true;  but  one  or  more  defenses  to  the  entire  cause  o£ 

an  allegation  of  new  matter  in  the  answer  shall  action. 


§S  161-177                                       JUSTICE  CX)URT  ACT  art.  7 

J^^ffP'^^^'T^^*^  "y-.P*^:!  *  ^j  ••  •?^-  ^'y  ^-  i?^i  muflt  be  expressly  stated  to  be  a  partial  defense 

eh.  418,  omittiiig  provision     in  actions  for  breach  of  a-    xl_    ^r^Cl»^  aX.»»i«.**«4>     ««   ♦^^.»«   -^«   «»^.^ 

promise  to  maii^'  ud  also  omittinc  last  sentence.   §  636.  ^  ^'^e  entire  complaint,  or  to  one  or  more 

originally  revised  from  code  of  proo.,  1 165.  Separate  causes  of  action  therein  set  forth .   On 

_                             ijj  ^  demurrer  thereto  the  question  is  whether  it 

S  161.  Judgments;  how  pleaded.  jg  sufficient  for  that  jiurpose.    Matter  tending 

In  pleading  a  judgment  or  other  determina-  only  to  mitigate  or  reduce  damages  in  an  ao- 

tion.  of  a  court  or  officer  of  special  jurisdiction,  tion  to  recover  for  a  personal  injury,  or  an 

it  is  not  necessary  to  state  the  facts  conferring  injury  to  property,  is  a  partial  defense  within 

jurisdiction;  but  the  judgment  or  determina-  the  meaning  of  this  section. 

tion  may  be  stated  to  have  been  duly  given  or  DtrivatlMi.— Code  dv.  proo..  f  508.  as  am.  by  L.  1877, 

made.    If  that  allegation  is  controverted  the  <^-  *18,  without  efaanc^  except  the  omianon  of  the  provi- 

party  pleading  must  on  the  trial  establiah  the  X*tSlS«h2'^,Sii<fcti^.'^  ""^  t«  «»«,.  of 

facts  conferring  jurisdiction. 

tal|ra<ioii.-<7pde  dv  proc..  §  532.  idthout  change;  §  168.  When  defendant  to  demand  affirma- 

onginaUy  revised  from  code  of  proc..  1 161.  ^'^  judgment. 

§  162.  Conditions  precedent;  how  pleaded.  Where  the  defendant  deems  himself  entitled 
In  pleading  the  performance  of  a  condition  to  an  affirmative  judgment  a^nst  the  plain- 
precedent  in  a  contract  it  is  not  necessary  to  tiff  by  reason  of  a  counterclaim  interposed  b;y 
state  the  facta  constituting  performance;  but  him,  he  must  demand  the  judgment  in  his 
the  party  may  state  generally  that  he  or  the  answer. 

person  whom  he  represents  duly  performed  all  .  Derifadon.— Code  dv.  proo..  f  500.  as  am.  by  L.  1877. 

the  conditions  on  his  part.    If  that  allegation  di.  416,  without  change, 
is  controverted  he  must  on  the  trial  establish 

performance.  §  1619.  When  pleadings  admit  part  of  plain- 

Derlfatloii.—Code  dv.  proc.,  §  533.  without  change;  tiff's  claim  to  be  just,  action  may  be  severed. 

originaUy  revised  from  code  of  proc..  §  162.  in  part.  y^^  ^j^^  ^^^^^  ^j  ^^  defendant  expressly 

§  163.  Pleadings  to  be  liberally  constmed.  or  by  not  denying  admits  a  part  of  the  plain- 

The  aUegations  of  a  pleading  must  be  liber-  ^E.'iJ'^Z  Vhp*'nll)l?yi' mS  m\v^n^ 

aUy   cons^ed   with   a   view   to   substantial  J[!*'T»;,^LJ!^  ^^^rl^^^i^^  s.^^^^, 

justice  between  the  parties.  ^»^  !^L?*?'^°.u  ^  f^^^ai  *^*k  *  ^IJ*°^^*^ 

^IIL**  1  _^^     •             t  RIO  -:*i.    *   u  be  entered  for  the  plaintiff  for  the  part  so  ad- 

o^Si^'iSSii^^^^^^^                   "^'^'  mitted:  and,  if  the  pUuntiff  so  elects,  that  the 

action  be  continued  with  uke  effect  as  to  the 
§  164.  Material  variances;  how  provided  for.  subsequent  proceedings  as  if  it  had  been  origin- 
A  variance  between  an  allegation  in  a  plead-  ally  brought  for  the  remainder  of  the  claim, 
ing  and  the  proof  is  not  material  unless  it  has  The  order  must  prescribe  the  time  and  manner 
actually  misled  the  adverse  party  to  his  preju-  of  the  plaintiff's  election.  If  the  plaintiff  elects 
dice  in  maintaining  his  action  or  defense  on  the  to  continue  the  action,  his  right  to  costs  on 
merits.  If  a  party  insists  that  he  has  been  the  judgment  is  the  same  as  if  it  was  taken  in 
misled,  that  fact,  and  the  particulars  in  which  an  action  brought  for  only  that  part  of  the 
he  has  been  misled,  must  be  proved  to  the  claim.  If  the  plaintiff  does  not  elect  to  con- 
satisfaction  of  the  court.  .  Tliereupon  the  tinue  the  action^  costs  must  be  awarded  as  on 
court  may  in  its  discretion  order  the  pleading  final  judgment  m  any  other  case, 
to  be  amended  on  such  terms  as  it  deems  just.  Detlratlon.— Code  dv.  proo.,  1 5H,  as  Am.  by  L.  1879 

«.-- ^— ^ _r^^^^  ^„  ^.^    >  «ao   «i*u^„*  «K.«--  Jb-  M2,  without  change;  ongmally  revised  from  code  of 

DerlTaaon. — Code  av.  proc.,  f  639,  without  change.  __^^    ion   x^mt  n^mmnh 

Covers  also  code  dv.  proo.,  §2943.    «  539,  ori|rinaUy  re-  P^*'"  •  2^*'  *^  Pwagraph. 

visedfromcodeof  proc.  1169.    §  2943,  originaUy  revised  .  ^^^    ^         .   .  .  .          ^          ..                    ,     ^ 

from  code  of  proc.,  1 64.  subd.  10.  §  170.  Complamt  m  actions  by  or  against 

§  166.  Immaterial  variances;  how  provided  ^          /•      u        i.^  u               -  ^      ^ 

for           *^^                           9           »r  4n  an  action  brought  by  or  against  a  cor- 

•            .          .                 ^       X    •  1  poration,  the  complaint  must  aver  that  the 

Where  the  variance  is  not  material,  as  pre-  plaintiff,  or  the  defendant,  as  the  case  may  be, 

scribed  in  the  last  section,  the  fact  may  be  fg  ^  corporation;  must  state  whether  it  is  a 

found  according  to  the  evidence,  or  the  court  domestic  corporation  or  a  foreign  corporation; 

may  order  an  immediate  amendment,  without  ^^^  jf  ^^e  latter,  the  state,  country  or  govern- 

costs.  ment  by  or  under  whose  Laws  it  was  created. 

]D(nl?a<ioii.-Code  dv.  iww.,  *  5«>%,^out  ohM«  m  gy^^  ^^^  plaintiff  need  not  set  forth,  or  specially 

substance,  but  omitting  provision  for  direction  of  veroiot.  ^       .    '^               .                       j*iLj^ 

|Moro&MJlyrSSSf?^oodeofproo..|l70.  refer  to.  any  act  or  proceeding  by  or  under 

which  the  corporation  was  created. 

§  166.  What  to  be  deemed  a  failure  of  proof.  i>ert?ation.-<;ode  dv.  proc..  §  1776,  without  change; 

Where,  however,  the  allegation  to  which  the  originally  revised  from  R.  8.,  pt,  3,  ch.  8.  tit.  4.  f  13. 

proof  is  directed  is  unproved,   not  in  some  „^    w;««^.«^,  «t.^«  ^^s^^a 

particular  or  particulars  only  but  in  its  entire  5  ^^l.  Misnomer,  when  waived, 

scope  and  meaning,  it  is  not  a  case  of  variance  In  an  action  or  special  proceeding  brought 

witnin  the  last  two  sections,  but  a  failure  of  by  or  against  a  corporation,  the  defendant  is 

proof.  deemed  to  have  waived  any  mistake  in  the 

INttvatton.— Code  dv.  proo..  1 641,  without  change;  statement  of  the  corporate  name,  unless  Uie 

originaUy  revised  from  code  of  proo..  i  171.  misnomer  is  pleaded  m  the  answer  or  other 

1  A  «  pleading  in  the  defendant's  behalf. 

§  167.  Partial  defenses.  DeflT»tloii.-<;ode  dv.  proc..  1 1777.  without  change; 

A  partial  defense  may  be  set  forth,  but  it  originaUy  revised  from  R.  s..  pt.  3.  ch.  8,  tit.  4, 1 14. 
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ANSWER  OF  TITLE;  ADJOURNMENTS 


if  172-179 


ARTICLE  8 
Answer  of  Title 

8eetioiil72.  Anstiw  of  title. 

173.  Undertakmc.  « 

174.  In  what  oourt  new  aotlbo  to  b«  brou^t. 

176.    When  action  before  justice  to  be  diaoontin- 
ued. 

176.  Effect  of  failure  to  |;iveuiidertaldns. 

177.  When  title  comes  u  queetion  on  plaintiff'a 

own  showing. 

178.  Pleadinss  in  new  action. 

179.  Answer  of  title  as  to  one  of  several  causes  of 

action. 

f  172.  Answer  of  title. 

The  defendant,  either  with  or  without  other 
matter  of  defense,  may  set  forth  in  his  answer 
facts  showing  that  the  title  to  real  property 
will  .come  in  question  in  the  action.  Such  an 
answer  must  be  in  writing,  signed  by  the  de- 
fendant, his  attorney  or  agent,  and  must  be 
verified  if  a  verified  complaint  was  served  as 
authorized  b^  the  last  article.  The  answer 
must  be  delivered  to  the  justice  who  must 
immediately  countersign  and  deliver  it  to  the 
plaintiff. 

D«tfnitloii.~Code  ofy.  pros..  1 2961,  rewritten,  with- 


Dwlvailoii.— Cods  dv.  proo.,  i  2954,  without  change; 
oviginaUy  revised  from  code  of  proc.,  f  57. 

§  176.  Effect  of  faHiire  to  give  undertaking. 

If  the  undertaking  is  not  delivered  to  the 
justice,  he  has  jurisdiction  of  the  action  and 
must  proceed  therein;  and  the  defendant  is 
precluded  in  his  defense  from  drawing  the  title 
m  question. 

Derlvatfon. — Code  civ.  proo.,  §<955.  without  diange; 
originally  revised  from  code  of  proc..  |  58. 

§  177.  When  title  comes  in  question  on  plain- 
tiff's own  showing. 

If,  however,  it  appears,  upon  the  trial  from 
the  plaintiff's  own  showing  that  the  title  to 
real  property  is  in  question  and  the  title  is 
disputed  by  the  defendant,  the  justice  must 
dismiss  the  complaint  with  costs  and  render 
judgment  against  the  plaintiff  accordingly. 

Dtttiatloii.— Code  dv.  roc^  f  2956.  without  change: 
originally  revised  from  code  of  proc.,  §  50. 

§  178.  Pleadings  in  new  action. 


In  the  new  action,  to  be  brought  after  an 
out  change  of  substance,  esoepi  as  to  the  proviidon  re-  action  before  a  justice  is  discontinued,  by  the 
quhins  a  verified  answer,  wluoh  is  new.  §  2951.  originaUy  delivery  of  an  answer  and  an  Undertaking,  as 
revised  from  code  of  proc.,  1 55.  prescribed  in  the  last  six  sections  of  this  act, 


§  173.  Undertaking. 

The  defendant  must  also  deliver  to  the  jus- 
tice with  the  answer  a  written  undertidcing  to 
the  effect  that  if  the  plaintiff  within  twenty 
days  thereafter  deposits  with  the  justice  a 
summons  and  complaint  in  a  new  action  for 
the  same  cause,  to  be  brou^t  in  the  proper 
court,  the  defendant  will  within  twenty  days 
after  the  deposit  give  a  written  admission  of 
the  service  thereof.  If  the  defendant  was 
arrested  in  the  action  before  the  justice^  the 
undertaking  must  also  provide  that  he  will  at 
all  times  render  himself  amenable  to  any  man- 
date which  may  be  issued  to  enforce  a  final 
judgment  in  the  action  so  to  be  brought.  If 
the  defendant  fails  to  comply  with  the  under- 
taking, his  sureties  are  liable  thereon  to  an 
amount  not  exceeding  two  hundred  dollars. 

Dwlfatton. — Code  civ.  proc.,  |  2952,  rewritten,  but 
without  intended  change  of  substance;  onginaUy  revised 
from  code  of  proc.,  i  56,  in  part. 

§  174.  In  what  court  new  action  to  be  brought. 

A  new  action  as  prescribed  in  the  last  sec- 
tion must  be  brought  in  the  supreme  court,  or 
the  count)''  court  of  the  justice's  county,  at 
the  plaintiff's  election. 

Dorivstfoa.— Code  dv.  proc.,  i  2953,  rewritten,  with- 
out change  of  substanc^  except  that  the  provision  relating 
to  the  superior  court  of  Buffalo  is  omitted,  as  that  court 
was  abolished  by  the  constitution  of  1894.  §  2953.  origi- 
nally revised  from  code  of  proc,  §  56.  in  part. 

§  176.  When  action  before  justice  to  be  dis- 
continued. 

Upon  the  delivery  of  the  undertaking  to  the 
justice,  the  action  before  him  is  discontinued 
and  eacl^  partv  must  pay  his  own  costs.  The  Section 
costs  so  paid  by  either  party  must  be  allowed 
to  him.  if  he  recovers  costs  in  the  new  action, 
to  be  Drought  as  prescribed  in  the  last  two 
sections.  If  the  plaintiff  fails  to  deposit  with 
the  justice  a  summons  and  complaint  in  the 
new  action  before  the  expiration  of  twenty 
da3rs  after  the  delivery  of  tne  undertaking,  the 
defendant  may  maintain  an  action  against  the 
plaintiff  to  recover  his  costs  before  the  justice. 

M7 


the  plaintiff  must  complain  for  the  same  cause 
of  action  only  upon  which,  he  rdied  before  the 
justice;  and  the  defendant's  answer  must  set  up 
the  same  defense  only  which  he  made  before  the 
justice.  If  the  action  is  to  recover  a  chattel 
which  was  replevied  in  the  justice's  court,  each 
undertaking  given  in  the  justice's  court  con- 
tinues to  be  valid  in,  and  is  applicable  to,  the 
new  action. 

Derivation.— <]:ode  civ.  proc.,  §  2957,  without  change; 
originally  revised  from  code  of  proc.,  1 60. 

§  179.  Answer  of  title  as  to  one  of  several 
causes  of  action. 

Where,  in  an  action  before  a  justice,  the 
plaintiff  has  two  or  more  causes  of  action  and 
the  defense  that  the  title  to  real  property  will 
come  in  question  is  interposed  as  to  one  or 
more,  but  not  as  to  all  of  them,  the  defendant 
may  deliver  an  answer  and  undertaking,  as 
prescribed  in  this  article,  with  respect  to  the 
cause  or  causes  of  action  onhr  in  which  title 
will  so  come  in  question.  Where  upon  the 
justice  must  discontinue  the  action  as  to  those 
causes  of  action  only;  the  plaintiff  may  com- 
mence a  new  action  therefor  in  the  proper 
court;  and  the  original  action  must  proceed  as 
to  the  other  causes. 

Derivation.— Code  civ.  proc.,  §  2958,  without  change; 
originally  revised  from  code  of  proc.,  f  62,  in  part. 


ARTICLE  9 
Adjournments 

ISO.  Adjournment  by  justice. 

181.  Adjournment  on  application  of  plaintiff. 

182.  Adjournment  on  application  of  defendant. 

183.  Undertaking  on  adjournment. 

184.  Undertaking  to  procure  discharge  of  defend- 

ant from  custody. 

185.  When  defendant  to  be  discharged. 
188.  Subaeciuent  adjournments. 

187.  Justioe  may  impose  conditions  upon  adjourn- 

ment. 

188.  Adjournment  when  warrant  to  attach  absent 

witness  is  issued. 

189.  Adjournment  not  to  exceed  ninety  days. 


r 


i 


jt  180-187^                                      JUSTICE  CX)URT  ACT  art.  9 

§  180«  Adjoununent  by  justice.  to  levy  or  sale  by  virtue  of  an  execution,  except 

The  justice  on  his  own  motion  may  adjourn  ^^^  .*he  necessary  support  of  himself  and  his 

the  trial  of  the  action  or  proceeding  not  more  ^S!"  : '  ^        r,  ^      •              • ««-«      _^.      ^  ^ 

thijn  eight  days  in  either  of  the  foUowing  caaes,  ^igSTtoSSi^d^Sij  rf  "SSSiiSf^iiSSgJlS^a 

but  at  no  other  time:  from  L  J83i,  oh.  aoo,  {  40. 

1.  On  the  return  of  a  summons; 

2.  On  the  joinder  of  issue  on  a  voluntary  §  IW.  Und«rtaking  to  procure  disduuge  of 
appearance  without  the  service  of  a  summons,  defendant  from  custody. 
or  on  the  filing  of  a  complaint  on  such  appear-  Where  the  defendant  has  been  arrested,  the 
ance  and  the  fajliu'e  of  the  defendant  to  file  a  trial  must  be  adjourned  upon  his  application 

r':               stipulation  for  judgment.  upon  the  same  terms  and  m  the  same  manner 

%..■                 The  justice  cannot  adjoium  the  trial  on  his  as  where  he  has  not  been  arrested;  except  that 

1^                own   motion  where  the  defendant  has  been  the  undertaking  prescribed  in  the  last  section 

t^.               arrested.  need  not  be  given.    A  defendant  who  procures 

C                     D«rl?allon.— Code  civ.  proo..  §2960.  rewritten  but  such  an  adjournment  must  continue,  during 

without  intended  change  of  sabetanoe,  except  to  provide  the  time  of  adjournment,  in  the  CUStoay  of  the 

reculations   opneeming    adjournments   on   a   voluntary  constablp*  imlesR  hp  irivAS  an  undprt^nir  tA 

appearance  without  prooeas.  and  alao  applying  the  rule  to  consiaoie,  ume^  ne  gives  an  unaenaiang  lo 

proceedings.   %  2950,  originally  revised  ^omR.  8.,  pt.  8,  the  plamtiff,  With  one  or  more  sureties,  ap- 

i;                oh.  2.  tit.  4,  §§  67, 08.  proved  by  the  justice,  to  the  effect  that;  if  the 

^.:  .                                  .                      -        .      .             ,  .  plaintiff  recovers  judgment  in  the  action,  and 

,  §  181.  Adjournment  on  application  of  plain-  ,f  ^n  execution  is  issued  thereupon  asainst  the 

*^«  person  of  the  def t  ndant  within  ten  d^ys  aft^ 

At  the  time  of  the  return  of  a  summons,  or  the  plaintiff  is  entitled  to  the  same,  and  if  a 

f                 of  the  joinder  of  issue  without  process^  the  return  is  made  thereto  on  or  after  the  return 

justice,  upon  the  application  of  the  plaintiff,  day  thereof  that  the  defendant  cannot  be  found, 

must  adjourn  the  trial  of  the  action,  not  more  the  sureties  will  pay  to  the  plaintiff  the  amount 

f                  than  eight  days,  to  a  time  fixed  by  the  justice,  due  upon  the  judgment.     If  such  an  under- 

But  such  an  adjournment  shall  not  be  granted  taking  is  given,  the  defendant  must  be  dis> 

unless  the  plaintiff  or  his  attorney,  if  required  charged  from  custody. 

by  the  defendant,  makes  oath  that  the  plain-  Dcrivatfon.— Code  civ.  proc,  1 2963,  without  oluafs; 

tiff  cannot,  for  want  of  some  material  testi-  originany  re^'iMd  from  R.  S..  pt.  3,  ch.  2,  tit  4,  ||  71,  76, 

mony  or  witness  specified  by  him,  safely  pro-  "  **'*•  •**"  * ' '* 

ceed  to  tnal.                        .  oo«n     *u    4  k  §  IW-  When  defendant  to  be  diflcharged. 

Doflvmtloii* — Code  <9v.  proc.,  §  2060,  without  change:  *                                                                          ^ 

original^  revised  from  R.  S.,  pt.  3,  ch.  2,  tit.  4,  %  69,  and  If  the  trial  of  an  action  in  which  the  defendant 

1 70,  Bubd.  3.  has  been  arrested  is  adjourned  with  the  con- 

5  m   Adio«n.«ent  on  .pplicti<«  of  de-  T/^LS.  ^^ KS^mS  S^SM 

*^T '   .        i-.i.    •  •  J       t'         xu    •  -^-  from  custody. 

At  the  time  of  the  joinder  of  issue,  the  justice  Dfrinttfon.-Code  dv.  proc.,  1 2964,  without  change; 

upon  the  application  of  the  defendant,  must  originally  revised  from  R.  8.,  pt.  3,  di.  2,  tit.  4.  1 77. 

adjourn  the  trial  of  the  action  upon  his  com-  first  clause. 

plying  with  the  following  requirements:  « laa    c«k«^-,«-.«* -^i/v««,«,^«*- 

1.  The  defendant  or  his  attorney  must,  if  ^^^'  Subsequent  adjouniments. 
required  by  the  plaintiff,  or  by  the  justice,  The  justice,  upon  the  apphcation  of  the 
make  oath  that  he  verily  believes  that  the  de-  defendant,  must  grant  a  second  or  subsequent 
fendant  has  a  good  defense  to  the  action,  and  adjournment  of  the  trial  of  the  action  upon 
that  he  cannot  safely  proceed  to  trial  for  want  the  defendant's  giving  security,  if  required,  as 
of  some  material  testimony  or  witness  speci-  prescribed  in  the  foregoing  provisions  of  this 
fied  by  him.  article  where  he  applies  for  a  first  adjournment, 

2.  If  required  by  the  plaintiff,  and  the  de-  and  upon  his  proving  by  his  own  oath  or  othei> 
fendant  has  not  been  arrested  in  the  action,  wise  to  the  satisfaction  of  the  justice  that  he 
an  undertaking  must  be  given  to  the  plaintiff  cannot  safely  proceed  to  trial  for  want  of  some 
in  behalf  of  the  defendant,  as  prescribed  in  the  material  testimony  or  witness,  and  that  he  has 
next  section.  But  such  an  undertaking  need  used  due  diligence  to  obtain  the  testimony  or 
not  be  given  where  the  action  is  to  recover  a  witness.  But  if  the  defendant  has  given  an 
chattel.  undertaking  upon   a  former  adjournment,   a 

Such  an  adjournment  must  be  for  such  a  new  undertaking  need  not  be  given  unless  it 

reasonable  time,  fixed  by  the  justice,  as  will  is  required  by  the  justice  or  by  the  sureties  m 

enable  the  defendant  to  procure  the  testimony  the  former  undertaking. 


^ 


or  witness.  Dtfflvalloii.-<kxie  civ.  nroc.,  13066,  withofut  ohaagK 

_^ - ^          ^   .     . .  __,^    •  oo«i   «.:«um,«  «!..,««».  originally  revised  from  R.  8.,  pt.  3,  ch.  2,  tit.  4, 1 75,  and 

Derivation. — Code  civ.  proo.,  f  2961,  without  change:  .  ^  j^  nhuMe 

originally  revised  from  R.  sT.  pt.  3,  ch.  2,  tit.  4,  §  74,  and  •  ^®»  **«*  °**"~- 

%  70,  subd.  2,  in  part.  j  ^^  Justice  may  impose  conditions  npoi 

§  183.  Undertaking  on  adjournment.  adjournment.                                      ^ 

Such  an  undertaking  must  be  to  the  effect  Upon  granting  the  defendant's  applicatioi 

that  if  judgment  is  recovered  by  the  plaintiff,  for  an  adjournment  where  the  trial  has  been 

and  an  execution  thereon  is  returned  wholly  once  adjourned,  or  where  the  plaintiff  is  a  non- 

or  partly  unsatisfied,  the  sureties  will  on  de-  resident  of  the  county,  the  justice,  m  his  discre 

mand  pay  the  amount  due  on  the  judgment,  tion,  upon  the  plaintiff's  apphcation,  may  dired 

if  before  the  expiration"  of  ten  days  after  the  that  any  witness  on  the  part  of  the  plaintiff  whj            J 

plaintiff  become  entitled  to  an  ejcecution,  the  is  in  attendance  be  then  examined  under  oati           ■ 

defendant  removes,  secretes,  assigns  or  other-  before  the  justice.   Thereupon  the  tesUmony  d          | 

wise  disposes  of  any  part  of  his  property  liable  the  witness  must  be  reduced  to  wntmg,  certified 


urt.  10                                         PROCURING  TESTIMONY                                   f§  18»-ig4 

by  the  justice,  and  retained  by  him,  to  be  read  where  the  jiwtiee  resides  or  in  an  adjoining 

upon  the  trial,  with  the  same  effect,  and  sub-  oount}[,  but  not  otherwise,  for  the  purpose  of 

jeot  to  the  same  objections  as  if  it  was  then  testifying  upon  the  trial  of  an  action  poiding 

given  orally  by  the  witness.  before  hinuidf  or  before  another  justice.    The 

Derlvmtloiu—Code  eiv.  proe..  1 2906.  withoat  etumce;  subpoena  may  require  the  witness,  except  as 

J^J»^*3rrei^ed  from  R.  8.,  pt.  3»  eh.  2.  tit  4,  §70,  otherwise  expressly  prescribed  by  law,  to  bring 

maxxL  2,  iMi  o^oM.  ^^^  j^jjj  j^y  j^Ij,  ^y  paper  relating  to  the 

§  188.  Adjournment  when  warrant  to  attach  merits  of  the  action.    But  a  justice  shall  not 

Aha#nt  witnMsiaiamiid          ''****"'  *"  ***»'^  issue  a  8ubpo«ia  to  compel  the  attendance  of  a 

«D8^t  witness  18  issuea.         ^   ^    ^    ^       ^.  witness  before  another  justice,  unless  the  person 

^   Where  upon  a  tn^  a  warrwit  of  attachment  is  applying  therefor  proves,  by  his  own  oath  or  the 

18^  to  compel  the  attendance  of  a  witnws  oath  of  another  person,  that  an  action  is  actually 

who  has  failed  to  appear  in  obedience  to  a  sub-  pending  before  the  other  justice, 

poena,  the  justice,  m  his  discretion,  may  ad-  Dfrt^ttoo.-Code  «v. ««..  1 2969.  without  ohance; 

joum  the  tnal  for  such  a  time  as  he  deems  neces-  oricinAUy  rovi«ed  from  R.  si.  pt.  3,  oh.  2,  tit.  4,  |i  80.  81. 
sary  for  the  return  of  the  warrant,  not  exceeding 

five  da3r8.                  •  $  191.  Subpoena;  how  served. 

Derfvatton.— Code  dv.  proc..  1 2967.  without  ohange.  \  subpoena  may  be  served  by  a  constable  or 

.  by  any  other  person.   It  must  be  served  by  read- 

S  189.  Adjournment  not  to   exceed  nmety  j^g  ,t,  or  stating  its  contents,  to  the  witness  and 

^y*«  by  paying  or  tendering  to  him  his  lawful  fee  for 

The  trial  of  an  action  shall  not  be  adjourned  one  day's  attendance  as  a  witness.  Where  it  is 
to  a  time  beyond  ninety  days  from  the  joinder  of  served  by  a  constable,  his  return  thereto,  stating 
issue  without  the  consent  of  both  parties,  ex-  the  manner  of  service  and  the  sum  paia,  is  pre- 
cept in  one  of  the  following  cases :  sumpti ve  evidence  of  the  facts  therein  stated. 

1.  Where  a  venire  has  been  duly  issued,  but  a  Derlvatton.— Code  dv.  proo..  i  2970.  without  ohange; 
jury  has  not  been  procured,  so  that  it  is  neces-  originally  revised  from  R.  S.,  pt.  3,  ch.  2.  tit.  4.  §  82. 
sary  to  issue  a  new  venire,  or  to  summon  one  or 

more  talesmen,  the  trial  may  be  adjourned,  not  §  192.  Warrant  of  attachment  against  default- 
more  than  two  days  beyond  the  ninety  days,  in  ing  witness, 
order  to  enable  the  jury  to  be  procured.  Where  it  is  made  to  appear  to  the  satisfaction 

2.  Where  a  jury  has  not  been  able  to  agree  ^f  ^he  justice  by  affidavit  or  other  proof  that  a 
upon  a  verdict  and  is  discharged,  the  trial  may  person,  duly  subpoenaed  to  attend  before  him 
be  adjourned  a  sufficient  time  beyond  the  nmety  Jq  an  action,  has  refused  or  neglected  to  attend 
days  to^oable  a  new  jury  to  be  procured  as  as  a  witness  in  obedience  to  the  subpoena,  and 
pr^oibed  m  this  act.                          i      u  ^o  just  cause  for  the  neglect  or  refusal  is  snown 

,  3.  Where  a  wairant  of  attachment  has  been  ^  g^ist,  and  the  party  m  whose  behalf  the  wit- 
issued  to  compel  the  attendance  of  a  witness,  as  ^ggg  ^^g  subpo^aeci,  or  his  attorney,  makes 
prescribed  in  the  last  section,  or  a  warrant  has  o^th  that  the  testimony  of  the  witness  is  mate- 
been  issued  to  commit  a  recusant  witness,  as  ^ial,  the  justice  must  issue  a  warrant  of  attach- 
prescnbed  m  this  a^t,  an  adjoumm^t  m«le  j^^^  directed  generally  to  any  constable  of  the 
thereupon,  as  prescribed  by  law,  is  not  deemed  a  county  for  the  purpose  of  compelling  the  attend- 
partof  the  ninety  days.  ance  of  the  witness. 

-W!i**5SC]m2^  *"J-  Er**i;  ^^'  ^^^1  ffFfi  Dettvatloii.— Code  dv.  proc..  1 2971.  without  dumse: 

"1?'^  5^3?**  "*™  ^*  ®-  ***•  ^  ^'  ^'  *"*•  *•  •^**  *"  origlnidly  revised  from  R,  §.,  pt.  3.  ch.  2,  tit.  4.  §83.  as 

pwt.  andi78.  amTbyL.  1884,  oh.  28fi. 

ARTICLE  10  5 193^  Attachment;  how  executed;  fees  there- 
Procuring  Testimony  ^^^\                     ,          , 

Such  a  warrant  of  attachment  must  be  exe- 

Seotion  190.  When  justice  may  iasae  subpoena.  cuted  in  the  same  manner  as  an  order  of  arrest. 

192!  ^^S^'otZt^f^ii  asainst  defaulting  The  fees  of  the  justice  and  constable  for  issuing 

witness.  and  serving  it  must  be  paid  by  the  person 

193.  Attachment;  how  executed;  fees  thermipon.  against  whom  it  is  issued,   unless  he  shows  a 

194.  Atta^ent;  when  witness  is  m  adjoming  ^^able  excuse,  to  the  satisfaction  of  the 
196.  Fine  for  r^isinc  to  attend,  or  to  testily.  justice,  for  his  omission  to  attend;  in  which 
196.  Floe;  how  imposed.  case,  tne  party  procuring  the  warrant  must  pay 
m  ^'S.^SSSSSSS:  them  jmi,  if  he  recov«j»  oosta,  the  amount 

199.  Money  collected;  how  applied.  thereof  must  be  allowed  to  him  as  part  of  his 

200.  Defaiutins  witness  liable  for  damages.  costs 

201.  Production  of  book  of  account.  ^    *     ^          ^   .     .               •  «*vt«      -^u     *    u- 

202.  Commission  to  examine  witness  upon  inter-  l>(Btl?mtioii.--Code  «v.  proc..  |  2972,  without  ohan«e; 

rosatories.  onginaUy  revised  from  R.  S..  pt.  3.  ch.  2.  tit.  4,  {  84. 

203.  Commission  without  interrogatories. 

204.  When  and  how  granted.  j  194^  Attachment;  When  witness  is  in  ad- 

Mo.  Adjournment.  *   •   •                  .._ 

206.  How  deposition  taken.  joining  COUnty. 

207.  Execution  and  return  of  commi won.  ___,            ,       j^i:«^,.^«i.  «^*«««„  ;«  «.^'au:»   «« 

208.  Certificate  of  execution.  Where  the  delmouent  witness  is  within  an 

209.  Certificate  a  sufficient  return.  adjoining  county,  the  constable  to  whom  the 
in  pSSS?^'<SSSi2S!M«  "^*'' '  warrant  of  attachment  is  directed  may  arrest 
212.*  When  depoeition.may  be'suppresscd.  the  witness  in  that  countv  and  brine  him  before 
218.  l>eposition  as  evidence.  the  justice.    The  constable,  while  ne  is  within 

the  adjoining    county  for  that  purpose,  has 

§190.  When  justice  may  Issue  subpoena.  all  the  powers  of  a  constable  of  that  county 

A  justice  of  the  peace  may  issue  a  subpoena  with  respect  to  the  warrant  so  issued  to  him. 

to  compel  a  witness  to  attend  in  the  county  Dttivatfon.— Code  civ.  proc.,  §  2973,  without  change. 


( 
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I                 §  196.  Fine  for  refusing  to  attend,  or  to  testify,  article  who  neglects  or  refuses  to  obey  the  sub- 

^                 A  person  duly  subpoenaed  as  a  witness  who,  poena  or  to  testify,  is  also  liable  to  the  party  in 

without  a  reasonable  excuse  proved  by  his  oath  whose  behalf  he  was  subpoenaed  for  all  damages 

or  the  oath  of  another  person,  fails  to  attend,  or,  which  the  party  sustains  by  reason  of  his  neglect 

attending,  'refuses  to  testify,  must  be  fined  by  or  refusal. 

|6              the  justice  before  whom  the  action  is  pending  .'W'*^"^*~;;5^^  «^-  p*?®-  §  2»79,  without  chance; 

p              for  each  non-attendance  or  refusal  such  a  sum,  on»^»»"y  '«>na  R-  8..  pt.  3,  ch.  2.  tit.  4,  f  90. 

k              not  less  than  one  dollar  nor  more  than  ten  dol-  •  ^m  i>r»H,«^^'/.«.  ^#  Krw.v  ^#  »^^^^4> 

fe              lars,  as  the  justice  thinks  it  reasonable  to  im-  Y^'  Pro^^ctaon  of  book  of  account. 

?  .             pose  upon  him  as  a  fine  therefor.  A  person  shall  not  be  compelled  to  produce 

U                  Defflvmtfoii.-Code  civ.  proc..  i  2974,  without  change;  ^1^^  J  ^^  ^^  hearing  a  book  of  account  oihex- 

\^              origfauOly  revised  from  R.  S.,  pt.  3.  eh.  2,  tit.  4, 1 85.  Wise  than  by  an  Order  requiring  him  to  produce 

t  it  or  a  subpoena  duces  tecum.   Such  a  subpoena 

\''                  §  196.  Fine;  how  imposed.  must  be  served  at  least  &Ye  days  before  the  day 

i                    The  fine  may  be  summarily  imposed  by  the  ^^^^  ^^  \^  required  to  attend.    At  any  time 

justice  upon  the  application  of  the   party  in  ^ter  service  of  such  a  subpoena  or  order  the 

^               whose  benalf  the  witness  was  subpoenaed  at  any  witness  may  obtain,  upon 'such  a  notice  as  the 

[r               time  during  the  trial  when  the  defaulting  wit-  Jiistice  prescribes,  an  order  relieving  him  wholly 

s                ness  is  preswit  and  has  an  opportunity  to  be  ^^  partly  from  the  obligations  imposed  upon 

fe                heard.    If  it  is  not  imposed  during  the  trial,  the  ^'™  by  the  subpoena  or  the  order  for  production 

'  justice,  at  any  time  within  five  days  after  judg-  \^P^^  ^^^^  terms  as  justice  requires  touching  the 

ment  is  rendered,  must,  upon  the  application  of  inspection  of  the  book  or  any  portion  thereof,  or 

^               the  party,  issue  a  warrant  directed  generaUy  to  taking  a  copjjr  thereof  or  extracts  therefrom,  or 

^r              any  constable  of  the  county  commanding  him  otherwise.   The  justice  may  make  such  an  order 

f,               to  arrest  the  defaulting  witness  and  to  bring  him  ajb  any  time  after  the  commencement  of  the  ac- 

>                before  the  justice  at  a  time  and  place  therein  tion. 

specified,  the  time  to  be  not  more  than  twelve  Dcrlwitioii.— Code  dv.  proc..  1 8S7,  as  am.  by  L.  1877. 

days  after  issuing  the  warrant,  to  show  cause  ^^J^ctii    *        «2.  «>  ^ ««  "  appUcable  to  justice 

why  a  fine  should  not  be  imposed  upon  him . 

«J2SlK^5:iiw.  p""  jf ""S*^*  ?S^9'  rii*^i*"»  i«*'*°^*  §  202.  Commission  to  examine  witness  upon 

oricinaUy  revised  from  R.  8..  pt.  3.  ch.  2,  tit.  4. 1 86.  interrogatories. 

f  197.  Minute  of  conviction.  Where  the  defendant  has  neglected  to  appear 

The  justice  imposing  the  fine  must  enter  in  ^P^°  the  return  of  a  summons  or  has  faifed  to 

his  docket-book  a  minute  of  the  conviction,  of  ?^®^  %  complaint  or  where  an  issue  of  lact 

the  cause  thereof,  of  the  amount  of  the  fine,  and  ^^,^^?  joined  in  an  action  and  it  appears  by 

of  the  costs.    The  minute  is  deemed  a  judgment  jJSaavit  upon  the  application  of  eitho-  party 

against  the  delinquent  in  favor  of  the  officer  to  "^f  *  ^  witness,  not  within  the  county  where  the 

whom  fines  are  Erected  to  be  paid  by  section  ^^^\^^.  w.P^a»ng  or  an  adjoining  county  is 

twenty-four  of  this  act.  material  m  the  prosecution  or  defense  of  the 

D€tlvmtkMi.-Code  dv.  proc..  §  2976.  without  change;  ^^*'^^»  *^^  J"«*'»^  "^^^  *^^  »  commission  to 

originally  revised  from  R.S.,pt.  3,  ch.  2,  tit.  4, 1 87.  0^6  or  more  competent  persons  authonzmg 

them,  or  either  of  them,  to  examine  the  witness 

§  198.  Execution  thereupon.  imder  oath  upon  interrogatories  to  be  settled  by 

If  the  whole  amount  of  the  fine  and  costs  is  the  justice  or  by  the  ^Titten  agreement  of  the 

not  forthwith  paid  to  the  justice,  he  must  issue  Parties  and  indorsed  upon  or  annexed  to  the 

an  execution,  directed  generally  to  any  consta-  commission,  to  take  and  certify  the  deposition 

ble  of  the  county,  commanding  the  constable  to  ^{Y^^  witness,  and  to  return  the  same  by  mail, 

collect  the  sum  remaining  unpaid  of  the  goods  addressed  to  the  justice. 

and  chattels  of  the  deliquent  within  the  countv  I>cfijjatfon.--Code  <av.  proj.,  «  29^,  ;nthout  change: 

and,  for  want  thereof,  to  take  him  and  convey  ^^^'^  "™^  '~°^  ^'  '^  ^-  243. 1 2.  and  L.  1847. 
him  to  the  jail  of  the  county,  there  to  remain 

until  he  pays  that  sum,  not  exceeding  thirty  $203.  Commission   without  interrogatories, 

days.    Upon  the  delinquent  being  committed  to  If  both  parties  expressly  consent,  a  commission 

jail  the  keeper  thereof  must  keep  him  in  close  granted  as  prescribed  in  this  article  may  issue 

custody  therein  until  he  is  entitled  to  a  dis-  without  written  interrogatories  and  the  d^>osi- 

charge  as  specified  in  the  execution.  tion  may  be  taken  upon  oral  questions.    In  that 

JDerlvmUoii.— Code  civ.  proc.,  §  2977,  without  change;  case,  section  two  himdred  and  six  applies  to  ^e 

originally  revised  from  R.  S.,  pt.  3,  ch.  2.  tit.  4,  §  88.  execution  of  the  commission,  and  a  copy  of  that 

<tAAw             «^jt.            i.j  section  must  be  annexed  thereto.   Notice  of  the 

§  ITO.  Money  coUected ;  how  apphed.  time  or  place  of  the  examination  of  a  witness  by 

The  money  collected  by  virtue  of  the  execu-  virtue  thereof  need  not  be  given, 

tion  must  be  paid  forthwith  by  the  constable  to  Dcrlvmtfon.— Code  dv.  proc.,  f  2981.  without  change., 
the  justice.  The  justice,  within  ten  days  after  he 

receives  a  fine,  or  any  part  thereof,  from  the  §  204.  When  and  how  granted, 

constable  or  the  delinquent,  must  pay  the  money  The  commission  may  be  granted  by  the  jus- 

to  the  officer  to  whom  the  fines  are  directed  to  tice  without  notice  upon  Uie  application  of  the 

be  paid  by  section  twenty-four  of  this  act  for  the  plaintiff  made  at  the  return  of  the  summons,  or 

use  of  the  poor.  upon  the  application  of  either  party  made  at  the 

Dwlvmttoii.~Code  dv.  proc..  §  2978.  without  change;  time  of  the  joinder  of  issue.    It  n[iay  also  be 

onginally  revised  from  R.  s..  pt  3,  ch.  2,  tit.  4,  i  89.  granted  at  any  time  after  the  joinder  of  issue 

upon  the  application  of  either  party,  accom- 

§  300.  Defaulting  witness  liable  for  damages,  panied  with  proof  by  affidavit  that  six  days' 

A  person  subpoenaed  as  prescribed  in   this  written  notice  of  the  application  has  been  served 
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art.  10                                          PROCURING  TESTIMONY                                    §§  205-210 

upon  the  adverse  party  either  personally  or  by  the  depositions  and  exhibits  to  the  commission, 

service  upon  the  attorney  who  appeared  for  him  or  to  a  certified  copy  of  the  order  for  taking 

before  the  justice.  the  deposition,  with  the  certificate  specified 

Dcfflfattoii.<~Code  oiv.  proe..  1 2082,  without  ohance;  in  the  next  section;  and  he  must  close  them 

oigiiiAUy  revised  from  L.  1838.  oh.  243. 1 3.  m)  under  his  Seal,  and  address  the  packet  to 

the  clerk  of  the  court  at  his  official  residence. 

§  206.  Adjournment.  5.  If  there  is  a  direction  on  the  commission 

Where  a  commission  is  granted  upon  the  ^'  '^  ^^^  order  to  return  the  same  throu^  the 

application  of  the  plaintiff,  he  is  entitled  to  postroffice,  he  must  inamediately  depoait  the 

one  or  more  adjournments  of  the  trial  as  may  packet  so  addressed  in  the  poet-office  and  pay 

be  necessary  to  procure  the  commission  to  be  *^®  postage  thereon.                         •*.        .    . 

executed    and    returned,    not    exceeding    the  ®-  ^^  there  is  a  direction  on  the  conunission 

length  of  time  for  which  the  trial  miSit  be  ^^  ^^  t^e  order  to  return  the  same  by  an  agent 

adjourned  upon  the  application  of  the  defend-  o^  the  party  at  whose  instance  it  was  issued 

ant.  ^^  granted,  the  packet  so  addressed  must  be 

DetfnttlDil.— Code  dv.  nroo..  1 2983.  without  ohance;  ^^^^2^  ^^  ^he  agent. 

originftUy  revised  from  L.  1841,  oh.  138. 1 1.  7.  Where  a  conunission  18  directed  to  two 

or  more  persons,  one  or  more  of  them  may 

i  206.  How  deposition  taken.  execute  it.                                            r^^.  .  . 

Upon  the  examination  of  a  witness,  without  ■  ^  ^^y  ,^^  ^«  ^9""   «**^*   subdiiasion 

written  interrogatories,  by  virtue  oi  a  com-  ""ir^^^  ^^''^^  ^^°  ^^^^i"^  5^^!li2 

mission,  or  of  ai  onier  to  Jake  depositions,  the  ^^^  ^^jf  ^,?.^'  ^f'  ^^  ^^  depositions 

commissioner,  or  the  person  before  whom  the  authorized  by  this  article. 

deposition  is  taken,  must  take  down,  or  cause  ^S^'^^V^  ^J-  '*^*'*  *  *^*V;'"*K'~l,Sf^' 

vt^^vn,  w    **  .B  vMxv«^,  ujuoi.  MMi.^v«vn-M,  v»  ^iMMo^  nuKie  apDUcable  to  justice  court  praetioe  by  code  oiv. 

to  be  taken  down,  as  prescribed  in  the  next  proc..  |&84.    |90i.  originaUy  revised  from  L.  1863, 

section,  the  substance  of  the  witness's  testi-  oh.  887.  ||  6, 7. 8;  R.  s..  pt.  3,  eh.  7,  Ut.  3. 1 16. 

mony;  unless  he  is  directed,  in  the  commission 

or  the  order,  or  required  by  the  person  a^^ear-  §  208.  Certificate  of  execution. 

ing  for  either  party,  to  insert  in  the  deposition  The  commissioner  or  other  person  before 

any  or  all  (rf  the  qu^tions  or  answers,  word  ^hom  o^e  or  more  depositions  are  taken  must 

for  word.     Unless  the  commission  or  order  subscribe  and  annex  to  each  deposition  a  cer- 

otherwise  directs,   the  person  appearing   for  tificate,  substantially  in  the  following  form, 

either  party  may  ask  any  question  which  he  the  blanks  being  properly  filled  up: 

deems  proper,  and  the  witness's  answer  must    "State  (or  territory)  of    \ 

be  taken  accordingly,  the  objections  thereto  County  (or  parish)  oif    .  .  ." . . . .  J  ^•' 

being  reserved  without  being  specified  at  the  <«i                        ^q  certify  that 

time^  examination.    A  copy  of  this  section  the  witness"  perronally  appeared '  beifore  me 

must  be  annexed  to  each  pommission  to  take  q^  the               day  of                    at 

testimony  without  written  interrogatories  and    o'clock  in  the' "noon,  at*  the  !.!!!!'.! 

to  each  certified  copy  of  an  order  to  take  a     . . . .,  in  the  state  (or  territory)  of 

deposition.  ^^  ^^^   b^ng  g^p^ 

DertTatloii.--Code  civ.  proc.  §  900,  without  chanije;  (or  affirmed,  as  the  case  may  be),  to  testify 

made  ap^hoable  to  jurtice  court  practice  by  code  mv.  ^^  ^^^^  ^}^^  ^j^^j^  ^^^  ^^  nothing  but 

the  truth,  did  depose  to  the  matters  contained 

§  207.  Execution  and  return  of  commission.  ^°  *^®  foregoing  deposition,  and  did,  in  my 
1.,                ^      ,                    .....         ,  presence,  subscribe  the  same,  and  indorse  the 
The  person  to  whom  a  commission  is  directed  exhibits  annexed  thereto.   And  I  further  certify 
or  before  whom  a  deposition  is  taken,  unless  that  I  have  subscribed  my  name  to  each  half- 
otherwise  expressly  directed  m  the  commission  gheet  thereof,  and  to  each  exhibit.     And  I 

or  m  the  order  for  taking  the  dei)osition8,  must    further  certify  that appeared 

execute  and  return   the  commission,   or  the    j^  behalf  of  the    ,   and   that 

order,  as  foUows:  appeared    in   behalf    of   the 

1.  He   must   pubhcly   administer   to   each  ff 

witness  examined  an  oath  or  affirmation  to  '  "iLLi— ♦L-  J-tLa^  -;«  ^^    &  om  ^^k^..^  »k.n^. 

a.     «.'r     ii_    A     ai-    xu        1.   1    J.     j.1.         J       ii-'  UMlTatlon. — Code  av.  proc..  ivUZ.  without  ctuuice; 

testify  tne  trutn,  tne  wnole  truto,  and  nothing  made  applicable  to  justice  court  practice  by  code  dv^roc., 

but    the    truth,  as  to    the    matters    respecting  1 2©86.    §  902.  originaUy  revised  from  L.  1853.  ch.  387, 1 2. 

which  the  witness  is  to  be  examined. 

2.  He  must  reduce  the  examination  of  each  §  209.  Certificate  a  sufficient  return, 
witness  to  writing,  or  cause  it  to  be  reduced  jhe  certificate  specified  in  the  last  section 
to  writing   by  a  disinterested   person.    After  is  a  sufficient  return  to  a  commission. 

It  has  been  carefully  read  to  or  by  the  witness  DfrtTmllon.-Code  dv.  proc..  1 903.  without  channe; 

It  must  be  SUbscnbea  by  tne  witness.  made  applicable  to  juatice  court  practice  by  code  av. 

*3.  If  an  exhibit  is  produced    and  proved,  proc..  §2986. 
the  exhibit,  or,  if  the  witness  or  other  person 

having  it  in  his  custody  does  not  surrender  it,  §  210.  Receipt  of  deposition  by  justice, 

a  copy  thereof,  must  be  annexed  to  the  deposi-  The  justice  to  whom  the  package  containing 

tion  to  which  it  relates,  subscribed  by  the  the  commission  is  transmitted  by  mail  must 

witness  proving  it  and  numbered  or  otherwise  receive  it  from  the  post-office  and  open  and 

identified  in  writing  thereupon  by  the  com-  file  it,  indorsing  thereupon  the  date  of  his  so 

missioner  or  person  taking  the  deposition  who  doing.    It  must  remain  on  file  with  him  until 

must  subscribe  his  name  thereto.  the  trial;  but  either  party  is  entitled  to  in- 

4.  The  commissioner  or  person  taking  the  gpect  it  on  file, 

deposition  must  subscribe  his  name  to  each  Derivatton.— Code  dv.  proc.,  1 2986,  without  chaDie; 

half  sheet  of  the  deposition;  he  must  annex  all  originally  revised  from  L.  1838,  ch.  243,  1 4.  in  part. 
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JUSTICE  CX)URT  ACT 


Art.  11 


§211.  Powers  of  commissioners. 

Where  the  commiaaion  is  executed  within 

the  state,  the  commissioner,  or,  if  there  are  two 

or  more,  a  majority  of  them  shall  have  the 

same  power  to  issue  a  subpoena,  to  swear  a 

witness,  and  to  compel  his  attendance,  that  a 

iustice  of  the  peace  has  in  an  action  pending 

Defore  him. 

DerlTatton. — Code  dv.  proc.,  I  2987,  without  ohmnce; 
etrgiiwlly  revised  from  L.  1841,  oh.  138,  |  2. 

§  212.  When  deposition  may  be  suppressed. 

Wliere  it  appears  by  affidavit  that  a  deposi- 
tion has  been  improperly  or  irregularly  taken 
or  returned,  or  that  the  personal  attendance 
of  the  witness  on  the  trial  could  have  been 
procured  with  due  diligence  by  a  subpoena,  or 
that  the  attorney  for  either  party  has  prac- 
tice any  fraud  or  unfair  or  overreaching  con- 
duct to  the  prejudice  of  the  adverse  party  in 
the  course  of  the  proceedings,  an  order  for  the 
suppression  of  the  deposition  may  be  made  by 
the  court  on  the  application  of  the  party  ag- 
grieved on  notice  to  the  adverse  party. 

Dctliation. — Code  dv.  proc.,  1 010.  without  change; 
cuiginally  revised  from  L.  1853,  ch.  387,  1 14. 

§  218.  Deposition  as  evidence 

A  deposition  taken  and  returned  as  pre- 
scribed m  this  article  or  an  exemplified  copy 
thereof,  if  the  original  is  filed  in  another  county, 
may  be  read  in  evidence  by  either  party  unless 
it  is  suppressed  as  prescribed  in  the  last  section. 
It  has  tne  same  effect  and  no  other  as  the  oral 
testimony  of  the  witness  would  have;  and  an 
objection  to  the  competency  or  credibility  of 
the  witness  or  to  the  relevancy  or  substantial 
competency  of  a  Question  put  to  him  or  of  an 
answer  given  by  nim  may  be  made  as  if  the 
witness  was  then  personally  examined  and 
without  being  noted  uppn  the  deposition. 

Dcfflfatloii. — Code  dv.  proc.,  |  Oil.  without  chance 
made  applicable  to  juatiee  oourt  practice  by  code  dv.  proo., 
f  2986.  i  Oil,  orioinaUy  reviaed  from  L.  1853.  oh.  387, 
1 13;  R.  8.,  pt.  3,  oh.  7,  tit.  3,  |  23. 

ARTICLE  11 


8eetioii244. 
246. 
246. 
247. 
248. 
240. 
250. 

251. 
252. 
25a 

254. 
255. 
256. 

257. 
258. 


Kifldnc  the  cospels. 

Affirmation. 

Other  modee  of  swearinK. 

Swearins  persona  not  Christians. 

Justice  may  pvamine  witness. 

Reealdtrant  witness. 

Contents  oi  warrant;  imprisonment  oi  reeu- 
sant  witness. 

Adjournment  thereapon. 

Ex  parte  aflSdavit;  when  evidence. 

When  proof  of  corporate  existence  unneces- 
sary. 

Competency  of  witness;  how  determined. 

Constable  to  ke^  jury;  his  oath. 

Rendition  of  veodiot;  plaintiff  need  not  be 
called. 

No  verdict  can  be  taken  after  a  par^s  death. 

Jury  when  to  be  discharged;  new  venire. 


§  214.  Justice  to  wait  one  hour. 

On  the  returns  of  a  summons  duly  served, 
the  justice  must  wait  one  hour  after  the  time 
specified  therein  for  its  return,  unless  the  parties 
sooner  appear. 

Derlvatton.— Code  dv.  proc.,  1 2803,  without  dianfe; 
originally  reviaed  from  R.  8.,  pt.  3,  ch.  2,  tit.  4, 1 46. 


Trial  and  Incidents 


flection  214 
215 


Justice  to  wait  one  hour. 

When  plaintiff  must  prove  his  case. 

216.  Effect  of  failure  of  deifendant  to  appear. 

217.  When  Justice  to  try  issue  of  fact. 

218.  Defendant's  c^er  to  compromise. 

210.  General  jury  list  for  courts  not  of  record. 

220.  Jury  list. 

221.  Jury;  how  constituted. 

222.  Preparation  of  ballots;  original  box. 

223.  Second  box. 

224.  Demanding  jury  trial. 

225.  Drawing  jurors. 

226.  Prepasrment  of  fees. 

227.  Venire. 

228.  Return  of  venire. 

220.  Punishment  of  juror  for  default. 

230.  Ballots,  how  pr^Mured. 

231.  Drawing  jurors. 

232.  Jurors  in  default. 

233.  New  venire. 

234.  Additional  jurors. 

234-a.  Procedure  where  jury  cannot  be  obtained: 
removal  to  county  court. 

235.  Peremptory  challenges. 

236.  Challen^  in  actions  by  or  against  munid- 

237.  Challenge  for  special  cause. 

238.  Challenge,  how  tried. 

230.  Disquahfication  of  juror  related  to  a  party. 

240.  Juror's  oath. 

241.  Jury  to  hear  proofs. 

242.  Witness's  oath. 

243.  Mode  of  swearing. 


§215.  When  plaintiff  must  prove  his  case. 

•  The  plaintiff  cannot  recover  without  proving 
his  case: 

1.  Where  the  defendant  fails  to  appear  and 
aniswer  after  the  service  of  a  summons,  except 
as  provided  in  section  two  hundred  and  fifty- 
nine; 

2.  Where  on  the  voluntary  appearance  of 

the  parties  without  the  service  of  summons, 

the  defendant  fails  to  file  a  stipulation  for 

judgment  within  one  hour  after  the  complaint 

IS  filed. 

DerlTatton.— dode  dv.  proc.,  |2801,  as  am.  by 
L.  1906,  oh.  291,  without  change  of  substance,  except  to 
require  i>roof  on  a  voluntary  M»pearance  where  no  stipula- 
tion for  judgment  is  filed.  I  ^^1,  oiiginaUy  revised  from 
code  of  proc.,  1 64,  subd.  8. 

§  216.  Effect  of  failure  of  defendant  to  appear. 

Where  the  defendant  makes  default  in  ap- 
pearing or  pleading  upon  the  return  of  a  sum- 
mons which  has  been  duly  served  as  prescribed 
in  this  act,  the  justice  must  hear  tne  allega- 
tions and  proofs  of  the  plaintiff  and  render 
judgment  according  to  law  and  equity,  as  the 
ver^  right  of  the  case  appears,  except  in  an 
action  commenced  by  the  service  of  a  summons 
and  verified  complaint  as  provided  by  section 
one  hundred  and  fifty  of  this  act,  in  which  case 
judgment  may  be  entered  as  provided  by  sec- 
tion two  himdred  and  fifty-nine  of  this  act. 

Dertvattoiu—Code  dv.  proc.,  |2988,  as  am.  by 
L.  1906,  ch.  291,  without  change;  originally  revised  from 
R.  S.,  pt.  8,  oh.  2,  tit.  4, 1 92. 

§  217.  When  justice  to  try  issne  of  fact. 

Where  an  issue  of  fact  has  been  Joined,  if 
neither  party  demands  a  trial  by  lury,  the 
justice  must  try  the  issue,  hear  the  ^legations 
and  proofs  of  the  parties,  and  render  judg- 
ment as  prescribed  m  the  last  section.      • 

DerlTatton.— Code  dv.  proc.,  1 2989,  without  change; 
originally  revised  from  R.  S.,  pt.  3,  ch.  2,  tit.  4, 1 91. 

§218.  Defendant's  offer  to  compromise. 

Except  in  an  action  to  recover  a  chattel, 
the  defendant,  upon  the  return  of  the  summons 
and  before  answering  the  original  or  amended 
complaint,  may  file  with  the  justice  a  writt^ 
offer  to  allow  judgment  to  be  taken  against 
him  for  a  sum  therein  specified,  with  costs.  If 
there  are  two  or  more  defendants,  and  the 
action  can  be  severed,  a  like  offer  may  be  made 


art.  11  TRIAL  AND  INCIDENTS  §§  219-226 


by  one  or  more  of  the  defendants  against  whom  Dcrlfatfwi. — ^New.  The  laat  lentenoe  refen  to  omm  of 

»  aepajate  judgment  may  be  taken.    If  the  ';^,]^t^^'^S:i^^y^Z^nir7^ 

plaintift   thereupon,   before  takmg  any  other  Usu  fonuabed  by  the  different  town  okrka. 

proceeding  in  the  action,  files  with  the  Justice  ,  _^^   _^          .       ^ .   „            .  .    1 1. 

a  Written  acceptance  of  the  offer,  the  justice  8222.  Preparation  of  ballots;  origmal  box. 

muA   render   judgment   accordingly.      If   an  Within  ten  da3r8  after  the  jury  k'st  is  delivered 

acceptance  is  not  filed,  the  offer  cannot  be  to  the  justice,  he  must  prepare  suitable  ballots 

given  in  evidence  u|>on  the  trial;  but,  if  the  bv  writing  on  a  separatepiece  of  paper  the  name 

plaintiff  fails  to  obtain  a  more  favorable  judg-  of  each  person  included  m  the  list  who  resides  in 

ment,  he  cannot  recover  costs  from  the  time  the  town,  village,  citv  or  other  district  to  which 

of  the  offer,  and  must  pay  the  defendant's  the  jurisdiction  of  the  justice  is  limited^  or  m 

costs  from  that  time.  which  he  is  authorized  to  hold  a  court,  with  the 

DeilfmtlMi.-~Code  dv.  prae..  1 2802,  withoat  ohanse,  place  of  residence  of  such  person  and  other 

"®?*V*JP^*****?*^!*®.°Ste™.**^*^if'*"*!^lf!^  additions.     The  ballots  must  be  uniform  as 

ment  of  the  eompUunt    |2s02,  ontin*liy  reviaed  from  ««„,i„  «„  -««*.  k«  ;•«  <»*,.».»« .««.»^.  ^^A  *k^  it-m^:^^ 

eode  of  proo..  i  64,  tubd.  16,  in  iartT  nearly  as  may  be  m  appew-ance,  and  the  justice 

must  deposit  them  m  the  box  kept  for  that  pur- 

}  219.  General  jury  list  for  courts  not  of  ^^"^  ^uch  a  box  is  known  as  tfce  original  box. 

nwnrH  0«lv»tioii. — ^Adapted  from  fonner  eode  eiy.  proo., 

recora.  |1038:  i«-eoaoted  by  L.  1909,  oh.  35  ae  judioury.Uw, 

A  general  jury  list  for  the  courts  subject  to  |508;  orisimdly  revieed  from  R.  8..  pt.  3,  eh.  7,  tit.  4, 

the  provisions  of  this  act  consists  of:            ^  Mi6.aompart. 

1.  In  a  county  which  has  no  commission^  of  a  223   Second  box 

&J»iI'nr  Ikvt&offi^^S^*  *'"''  "^  The  /««»«<*  <*»"  <^  ^eep  in  hie  office  another 

I  w^/^tv  »Wh^^7^;«i«n»r  of  b<»  to  be  known  as  the  s^ond  box,  in  which 

iS.  In  a  county  wlucn  has  a  commissioner  of  .v.ii  u^  j„_-_j*_j  •**«.  «„„t.  *^„i  y.1,  j„i^  ti.^ 

jurors,  the  list  so  filed  by  Wm.  ?T/**  <»eP<»?'*«^'  ?/*«'  ^ach  tnal  by  jury,  the 

Sf  ii  a  city,  lists  of  jWors  for  more  than  one  '>f^*'*f^"T"* J?'*.  "T*"  °I  'T"*"/'  i''*'*' 

ward  or  disfcrfct  thweif  are  filed  with  the  city  **i^^  "«*  ^f^  "  jurors  on  such  tnal. 

clerk,  the  agp^ate  lists  so  filed  shall  constitute  ^^S!S^;^^S^^'^\:^ft^i,  STL^"^ 

the  general  list.  I.  1880.  eh.  606.  L.  1909,  eh.  66;  orisinAUy  revised  from 

DslfBllMk— New.      The    judidary     Uw     eontaina  R.&  pt.  3,  oh.  2,  tit.  4,  UM,  98. 
proviaions  for  the  preparation  and  filing  of  jorv  Bate  and 

deelares  their  effect  aa  to  cotirta  of  record.    Tbia  section  K  224.  Denumdinx  JUTY  trial, 

makee  the  aame  liata  the  baaia  of  the  jury  ayatem  for  oourta  r       ,                   '    *'  '     \             .  .         .... 

not  of  reootd.  At  the  time  when  an  issue  of  fact  is  joined 

either  party  may  demand  a  trial  by  jury,  and 

§220.  Jtiry  list.  unless  then  demanded,  a  jury  trial  is  waived . 

Within  ten.days  aft^  a  jury  list  is  filed^th  rJ^T^^^l^^:  JT?*.  V^Sk'Si.'S;  flSi 

the  town  or  city  clerk,  he  shall  deliver  a  certified  ientence.  rewritten,  without  chance  of  aubatanoe.    1 2990 

copy  thereof  to  each  justice  in  his  town  or  city,  orisinally  reviaed  from  R.  8.  pt.  d,  oh.  2,  tit,  4. 1 93. 

or  in  any  village  any  part  of  which  is  in  such        -  a^_   -. .  _  . 

town,  except  that  if  the  jurisdiction  of  the  jus-  *  ^*-  ■D»^'^«»«  !««>«• 
tice  is  limited  to  territory  less  than  the  whole  of  When  a  trial  by  jury  is  duly  demanded,  the 
such  town,  city  or  village,  then  the  certified  copy  justice  must  first  fix  a  day  for  trial,  which  shaU 
shall  contain  only  the  names  of  residents  of  sucn  not  be  less  than  three  nor  more  than  eight  days 
territory.  The  clerk  is  entitled  to  a  fee  of  one  after  the  joinder  of  issue,  unless  the  parties  con- 
dollar  for  each  copy  so  delivered,  which  is  a  sent  to  a  longer  adjournment,  which  consent 
town  or  city  charge.  A  clerk  who  shall  neglect  shall  be  entered  in  the  justice's  minutes.  The 
to  deliver  such  a  copy  within  the  time  herein  justice  must  then  forthwith  openly  draw  from 
prescribed  shall  forfeit  ten  dollars  for  each  fail-  4he  original  box  twelve  ballots  containing  the 
ure,  to  be  sued  for  and  recovered  by  the  over-  names  of  persons  required  to  attend  as  jurors  to 
seers  of  the  poor  for  the  use  of  the  poor  of  the  try  such  cause. 

town  or  city.  The  justice  may  excuse  any  juror  entitled  to 

DcriTatlon.-Code  dv.   proc..    12990,  aa   am.  by  be  excused  under  section  544  of  the  judiciary  law 

L.  1889.  eh.  606.  L.  1897.  oh.  146,  L.  1909.  eh.  66.  laat  part  and  he  may  also  Set  aside  a  juror  who,  m  his 

rewritten  and  extended  to.  include  any  juatioe  aubjeet  to  opinion,  resides  more  than  three  miles  from  the 

the  proviaiona  of  thia  act.  mtendin|(  to  provide  a  jury  liat  \        rx/  ^-iai 

for  all  oourta  not  of  record.    The  judiciary  law  eontaina  place  OI  vn&i. 


new.    The  reference  to  villacea  ia  intended  to  include  caaea  ment  of  the  court  on  the  trial  be  returned  tO 

i^SSctic^^^  I^^^L^  ^^UcSteto  ^Saw^h  **^®  original  box.    If  a  sufficient  number  of 

md^  ^rtTof'tiJJ^Sr^rftowna.*  Jurara  aSuld  be  qualified  juTors  cannot  be  obtained  from  t^e 

reaidente  of  the  village,  and  in  thia  daaa  of  viUacea  the  jury  original  box,  the  justice  must  draw  from  the 

Hat  will  neceaaarily  be  compoeed  of  liata  fumiahed  by  aAOf\r\A  Knv 

^^ifr2fS!^.|ir°'  "*^  "^  '^  ^C^the  baUots  are  all  drawn  fr«m  .the 

original  box,    they   shall  be  again   deposited 

§221.  Jury;  how  constituted.  t^^erein    apd  juries  shaU  be  drawn  therefrom 

A  •       £     A.   J.  '  ^   e         \'      ^          !•«  until  the  ballots  are  again  all  drawn,  or  a  new 

A  jury  for  the  tnal  of  ajj  action  or  proceeding  .       j-  ^  •   ^^  ^j^  thTjustice. 

by  any  justice  or  court  subject  to  the  provisions  *  ^L^^,,^*^^     a^.«*^  f «»«^,«A»  ^^  ««vi^  1 2001  an 

of  this  act  ShaU  be  drawn  from  the  jury  list  filed  j!^^^i^i!'^';t.  tl;SSJ^^ 

with  the  justice  as  herein  provided.    If  more  from  k.  S.,  pt.  8,  oh.  2,  tit.  4.  ||  94, 95. 

than  one  list  is  filed  with  the  justice  the  aggre-  .  _.  _    _.                 .    .. 

gate  lists  so  filed  shall  constitute  one  jury  list  »  ***•  Prepayment  of  fees. 

H>r  the  purposes  of  this  act.  The  party  demanding  a  trial  by  jury  shall 


F 
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f'              is  227-234                                      JUSTICE  COURT  ACT  art.  11 

p*              thereupon  pay  to  the  justice  the  statutory  fees  §  231.  Drawing  jurors. 

i                for  the  attendance  of  each  person  to  be  sum-  The  justice  must  then  openly  draw  out,  one 

h                moned,  and  for  the  jurore  who  serve  on  the  trial,  after  another,  six  of  the  ballots.    If  a  person 

E                ??r  rf^  **^®  '^  ^  J^-'     ^^®  constable  is  en-  ^hose  name  is  drawn  is  challenged  and  set  aside, 

r                titled  for  notifying  the  jurors  to  attend.    The  or  is  excused,  another  baUot  must  be  drawn,^d 

1^               fees  so  deposited  shall  be  dehvered  by  the  justice  go  on  successively  until  the  required  number  of 

h                *2  the  consteble  serving  the  venire,  and  by  him  jurors  is  obtained.    The  parties  may  elect  to 

h               shall  be  paid  out  as  required  by  law.    In  default  try  the  cause  by  less  than  six  jurors.   Theper- 

%                of  such  deposit  the  justice  shall  proceed  as  if  no  gons  so  selected  as  herein  provided  constitute 

^^                demand  for  trial  had  been  made.  the  jury  to  try  the  action. 

K-  DcriTatton.>-Code     *  

;■.  L.  1889,  oh.  506. 

.^  without  change 

»  pt.  3,  oh.  2,  tit. 

K                    1 227.  Venire.  ^  ®*  ^'  ^'  **'  ^'  ***'  ^  *  ^^' 

^                     The  justice  must  include  the  names  of  the  §  232.  Jurors  in  default. 

i                ^^^^  ?^  ^f  r?  '°  *  \^^^'  .*°*^  deliver  it  to  a  if  a  sufficient  number  of  competent  jurors  do 

constable  of  the  county  disinterested  between  not  attend,  the  justice  shaU  issue  an  attachment 

-                  the-  parties.   The  constable  must,  at  least  three  against  aU  defaulting  jurors,  and  shall  place  the 

days  before  the  day  therein  named,  notify  ea^h  game  in  the  hands  of  the  officer  wlfo  summoned 

person  whose  name  is  included  in  a  venire  by  the  same,  commanding  him  forthwith  to  attech 

reading  it  or  stating  its  substance  to  him.  guch  jurors  and  to  bnng  them  before  him  at  a 

C*                T  'JSSS^^^'b.T^i!!;  "^i  ^'^'U  •  ^^ino?    *°^*  S^  specified  time  not  more  than  thirty-six  hours 

k^i^r.^S^T<irr^n%iRTf^l  tWeafter,  to  which  the   cause   mSst  be^ad- 

^.                eh.  470, 1 53.  joumed.    The  juror  or  jurors  so  attached  shall, 

in  addition  to  the  fine  specified  in  section  two 

[                      §  228.  Return  of  venire.  hundred  and  twenty-nine  of  this  act,  be  re- 

The  constable  must  make  his  return  on  a  quired  to  pay  the  expense  of  the  attachment 

venire,  certifying  that  he  has  personally  served  and  service  thereof;  which  shall  be  the  officer's 

it  on  each  of  the  jurors  whose  names  are  included  fees,  together  with  aU  necessary  expense  in- 

therein,  and  if  any  were  not  served,  stating  the  curred  by  him  in  serving  said  attachment,  to 

reason  for  such  omission.    Any  constable  mak-  be  audited  and   fixed,  to  be  enforced  in  the 

in^  a  false  return  of  such  venire  is  guilty  of  a  same  manner,  and  when  collected  to  be  paid  to 

misdemeanor.  the  officer  or  thep  arty  who  has  paid  the  same. 

Derivation.— Code  dv.  proo.,  1 2993.  m  mm.  by  Any  person  SO  attached  and  disobeying  or  re- 

L.  18^,  oh.  505,  woond  part,  rewritten.  1 2993,  orisiiially  sisting  the  service  of  said  attachment  is  guilty 

wmed  from  R.  S..  pt  5,  oh.  2.  tit.  4,  ||  97.  9d;  L,  1847,  of  a  misdemeanor. 

Dcrivatton. — Code    oiv.    proo.,    |2996,  as  am.  by 

§  229.  Punishment  of  juror  for  default.  ^  S^^t.'s;  d2*2,'ti?4? §  mT'  '''^°*"^  '•^**^  *'**" 

A  person  so  served  who  does  not  attend  at  the 

time  and  place  fixed  for  the  trial  of  the  cause,  or,  x  233.  New  venire. 

attending,  refuses  to  serve  without  a  reasonable  xrAU*         x  ui    *  '    u  «..  ^.u       ^-     •   j  r 

excuse,  p%ved  by  his  own  oath  or  the  oath  of  £f  ^^«  constable  to  whom  the  venire  is  deli v- 

anoth^  person,  is  guilty  of  a  contempt  of  court,  ^f  ^^«*  ^^<^  '^*^  '^^  required  thereby  or  it 

punishable  by  k  fiie  not  exceeding  ten  dollars  'tfS^^^J  ''^^^  ^  "!^^»  the  justice  must  pro- 

which  the  justice  may  impose  forthwith  by  aiJ  «^  *?  f^^  ^""^^^^  J^  1^  *^«  ^S^^J^T 

entry  in  his  minutes.   Such  i^e  shall  be  coU^  smbed  in  the  foregoing  sections  of  this  artide 

.      by  an  execution  issued  by  the  justice  as  ui)on  a  ^^\^^  ^hall  be  summoned  m  like  manner  as  the 

judgment,  with  costs  of  the  levy,  and  paid  to  ^?i^*      ^  ^    .            .                   ^    ,      ^ 

the  overaeer  of  the  poor  of  the  town  for  the  use  d.'»rr°m1h"»r&t»a'',riS«?  ^i^". 

of  the  poor  thereof;  but  on  the  presentation  of  §2997.  originally  reviaed  from  R.  8..  pt.  3.  ohrvot. 

a  satisfactory  excuse  by  or  on  behalf  of  the  per-  4, 1 102. 
son  so  fined,  the  justice  may  at  any  time  remit 

such  fine  or  any  part  thereof.  §234.  Additional  jurors. 

i^Deriratton. — Code   civ.   proo..    |2993,  as  am.  by  If  a  full  jury  drawn  from  those  returned  as 

Jriat4a'g:rS:dl.1?^.T^I"l?Hra  Pjr^Mj"  the  foregoing  sections  <«nnot  be 

L,  1847,  oh.  470, 1 63.    1 3009,  originalfy  revised  from  obtained,  the  justice,  by  order  entered  m  his 

R.  8..  pt.  3.  oh.  2,  tit.  4, 1 112;  L.  1873,  oh.  146.  minutes,  may  direct  the  constable  to  require  the 

attendance  forthwith,  or  at  such  time  as  he  may 

§  230.  Ballots,  how  prepared.  designate,  not  longer  than  twenty-four  hours 

For  the  purpose  of  procuring  a  jury  to  try  the  after  such  order  is  made,  of  such  a  number  of 

action  the  justice  must  prepare  or  cause  to  be  talesmen  from  the  by-standers  or  from  the  town 

prepared  ballots,  uniform  as  nearly  as  may  be  in  qualified  to  serve  as  jurors  as  the  justice  deems 

appearance,  by  writing  the  name  of  each  person  sufficient  for  the  purpose;  or  he  may  from  time 

returned  who  attends  upon  a  separate  piece  of  to  time  draw  from  the  jury  box  double  the  num- 

paper.    The  justice  must  roll  up  or  fold  each  ber  of  jurors  needed  to  complete  the  jury,  in  the 

ballot  in  the  same  manner,  as  nearly  as  may  be,  manner  prescribed  by  the  forgoing  sections, 

so  as  to  resemble  the  others,  and  so  that  the  who  shall  be  summoned  in  like  mtoner  as  the 

name  is  not  visible.    The  ballots  must  be  de-  first  jury,  except  that  the  venire  may  be  made 

posited  in  a  box  or  other  convenient  receptacle,  returnable  forthwith. 

Dcriv»tloii.~0)de  dv.  proo..  I  2994,  without  ohange.  Dcriv»tlon.>-Code  dv.   proo..    |  2997,    aa    am.  by 

exoept  that  the  justiee.  inatead  of  the  eoostabie,  i«  ohaised  L.  1889,  oh.  505.  L.  1892,  oh.  567.  seoond  part  rewritten, 

with  the  duty  oif  prqMring  the  ballots.    1 2994,  oriciniuly  without  intended  ohange  of  subatanoe,  except  that  a  provi- 

TBviaed  from  R.  8.,  pt.  3.  elk.  2,  tit.  4.  |  99 .  «on  has  been  inserted  requiring  the  order  lor  talesman  to 


art.  11                                          TRIAL  AND  INCIDENTS                                    §§  234a-243 

te*"!u?*>  *^  ^^^^'^^J^a^T  ^"  ^  ■^®"  ^  §  237.  Challenge  for  special  cause. 

intended  to  give  the  juatioe  the  ri^t  to  mnke  the  new  rU.      .     .    ..    7^    .           •    •     .i               ,          ^ 

venire  returnable  immediately.     T^e  last  aentenoe  of  The  fact  that  a  juror  18  in  the  employ  of  a 

|2W7  relating  to  adjourmnenta  has  been  omitted.    It  party  to  the  action,  or,  if  a  party  to  the  action 

STXTSTiTi  l*of^*  <««»»^y  "™«*  f«>«  R-  8-  fa  a  corporation,  that  he  is  an  employee  thereof 

or  a  shareholder  or  stockholder  therein,  or  in 

§  284.a.  Procedure  where    jury  cannot  be  ^'^°!  for  damages  for  iniuriee  to  peraon  or 

obtamediremoval  tocountycoiit.  property,  that  he  is  a  shareholder,  stockholder, 

„-       ;            ,.              -^      ,.                     *.  director,  officer  or  employee,  or  in  any  manner 

Where  man  action  or  oroceedmg  now  pending  interested,  in  any  insurance  company  issuing 

or  hereafter  to  be  brought  before  any  justice  or  policies  for  protection  against  liability  for  dam- 

m  any  <»urt  where  the  practice  or  procedure  is  ages  for  injury  to  person  or  property,  shall  con- 

regulated  or  controlled  by  this  chapter,  and  m  gtitute  a  good  ground  for  a  chaUenge  to  the 

which  a  trial  by  jmry  has  been  duly  demanded  favor  as  to  such  juror 

and  cannot  be  had  by  rea«)n  of  the  fact  that  a  D«lTmlloii.-Code  dv.  i«)c..  1 1180.  a.  am  by  L.  1877, 

sufficient  number  of  qualified  jtm>rs  cannot  be  ch.  416,  L.  1901.  ch.  243.  L.  I9ii,  ch,  206.  in  part,  without 

obtained  for  service  therein,  any  party  thereto  change.   |  iiso,  originally  revised  from  L.  1873,  ch.  427, 

may  cause  the  same  to  fee  removed  to  the  *^' 

county  court  by  filine  with  such  justice  a  writ-  {  233.  ChaUenge,  how  tried, 

ten  demand  for  such  removal,  and  upon  the  a       l*    x-      ^    xi           in    .- 


justice  shall  make  a  return  of  all  the  proceed-  ?ny^0TS,  must  be  tried  and  determined  by  the 

Ings  had  before  him  in  the  manner  anS  within  J"^'««  ^^^y-    ^'f  determination  is  subject  to 

the  time  as  is  provided  for  by  section  four  review  on  appeal. 

hundred  agd  thirty-eight  of  this  act,  and  shall  j.'^TAi^l^t/c^^.  L"l!Sl.  1  ISSj  ^ 

make  and  file  Wltfl  the  clerk  of  the  county  court  part,  adapted  to  justice  court  practice.    |  II8O.  originally 

a  certificate  duly  signed  by  him,  which  shall  reviaed  from  L.  1873,  ch.  427, 1 1. 

state  that  a  trial  of  the  action  cannot  be  had  •  -»•«   v\»        fn    a:        *  -      -      i  ^  ^  ^^  . 

before  him  for  the  reason  that  either  all  of  5889.  Disqualiflcation  of  juror  related  to  ■ 

the  jurors  as  named  in  his  jury  list  have  been  P**^* 

duly  summoned  and  examined  or  discharged  Persons  shall  be  disqualified  from  sitting  as 

without  obtaining  a  jury  qualified  to  hear  and  jurors  if  related  by  consanguinity  or  affinity 

determine  such  action  or  proceedins,  or  that  all  ^^  *  party  to  the  issue  in  the  same  cases  in 

available  jurors  not  so  summoned  are  to  his  which    judges    are    disqualified.      The    party 

knowledge  disqualified  to  serve  therein  by  rea-  related  to  the  juror  must  raise  the  objection 

son  of  Imving  served  as  jurors  upon  a  former  before  the  case  is  opened;  but  any  other  party 

trial  of  the  same  action  or  having  been  dis-  to  the  issue  may  raise  the  objection  within  six 

charged  as  jurors  upon  such  former  trial,  or  by  months  from  the  date  of  verdict. 

reason  of  having  served  as  jurors  before  him  in  ,  Dertvatlon.— Code   dv.   proo.,   1 1166.  aa  am.  bv 

a  like  action  or  proceeding,  involving  the  same  J"  l^*  ^'  ^?f'  >°  2f*'  T^'iS*  **^'***'  "^•?tff?^^* 

.            -vv  vr     w  yx^s,^^.^  »*^.    uTxy«T<a<6  u»»^o«***v^  ^  justice  court  practice  by  code  crv.  proo.,  I  3347,  aubd. 

issues,  whether  between  the  same  or  different  14.  1 1166.  originaUy  revised  from  R.  a.pt.  3,  ch.  7.  Ut.  4. 

parties.     Upon  the  .filing  of  such    certificate,  1 61;  last  two  sentences  were  added  by  amendment  of 

the  action  shall  be  deemed   at   issue  in   the  ^^^* 

county  court  the  same  as  thoueh  originally  §  240.  Juror's  oath. 

brought  thCTein,  which  oomt  shall  have  juris-  '     The  justice  must  administer  an   oath   or 

diction  to  hear,  tnr  and  determine  the  same,  affirmation  to  each  juror,  well  and  truly  to 

Such  action  shall  be  subject  to  the  provisions    try  the  matter  in  difference  between 

of  sections  four  hundred  and  forty-four  to  plaintiff  and  de- 
four  hundred  and  forty-seven  both  inclusive,  fendant,  and,  unless  dischai^ed"  by  the  justice, 
of  this  act.  (Added  by  L.  1921,  ch.  200,  in  a  true  verdict  to  give,  according  to  the  evidence, 
effect  Uct.  1,  1921.)  Derlratton.— Code  dv.  proc.,  |  2998,  without  change; 

DcrlTatfon.— Code  oiv.  proc.,    1 2997a  as  added  by  originally  revised  from  R.  8.,  pt.  3,  ch.  2,  tit.  4.  §  103. 
L.  1930,  oh.  483. 

§  241.  Jury  to  hear  proofs. 

S  235.  Peremptory  challenges.  After  the  jurors  have  been  duly  sworn,  they 

Each  party  may  peremptorily  challenge  not  °^^\,  ^it  together  and  hew-  the  allegations  and 

more  than  three  of  the  persons  drawn  as  jurors  Pr?<J?8  <>»   the  parties  which   must  be  made 

for  the  trial.  publicly  in  their  presence. 

Derivattoiu-Code    civ.    proo.,    §1176.  as    am.  by  ^rf^SiR^SJSil^ftSS!  R''fl'''2?Vrf^^ 

L.  1891,  ch.  169.  L.  1894.  oh.  434,  omitting   portions  on«»*lly  '«^'»«*  »rom  R.  8..  pt.  3.  ch.  2,  tit.  4,  §  104. 

Specially  applicable  to  courts  of  reoora.    1 1176,  originaUy  •  a^a    •rt*..—       t        ^i. 

iSvkediroS^L.  1847.  oh.  134.  §1.  §  M2.  Witness's  oath. 

Before  any  testimony  is  given  by  him,  a 

§  286.  Challenges  in  actions  by  or  against  person  offereid  as  a  witness  must  be  duly  sworn 

mtinicipality.  or  affirmed  to   the  effect  that  the  evidence 

In  an  action  in  a  justice's  court  wherein  a  which  he  shall  give,  relating  to  the  matter  in 

city,  town  or  county  is  a  party  it  is  not  a  good  difference  between   ....             ,  plaintiff,  and 

cause  of  challenge  to  a  trial  juror  or  to  an  officer     •    •  • /  defendant,  shall  be  the  truth,  the 

who  notified  the  trial  jurors  that  the  jurors  or  whole  truth,  and  nothing  but  the  truth, 

the  officer  is  liable  to  pay  taxes  in  a  city,  town  or  .^J»**<5--;9<x*«  S^^'^'J  ?9?*.^^°."L^°*®' 

county  which  may  be  benefited  by  the  recovery,  <*"«*°^y  "^""^  ^"^  ^' « •  p*-  '•  «>»•  2.  tit.  4.  J  108. 

DcrlTstton.— Code  dv.  proe.,  1 1179,   as   am.    by  {  243.  Mode  of  swearing. 

L.  1903,  oh.  294,  so  far  as  it  applies  to  justices'  courts.  „,,                    ,1    .       j^..*   :  .       j    i.v^  „.4i.«^- 

1 1179,  originaUy  revised  from  R.  S.,  pt.  3,  ch.  7,  tit.  4.  |  58.  When  an  oath  is  administered,  the  witness 
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shall  lay  his  hand  on  the  gospels  and  express  the  instice  may  by  warrant  commit  the  witneas 

assent  to  the  oath,  and  it  shall  be  according  to  to  the  jail  of  the  coimty. 

the  present  practice  except  that  the  witness  DnlvAtioii.— Code  dv.  proe.,  §  9001.  without  obanse; 

need  not  kiss  the  gospels.  ori«iiiaUyrevMedftpomB,a,pt.3,oh.2,tit.4,|a7». 

eh.lSSrSS-o:;'^^^^'- ?SSiir^;ti?fJSnJ'rt  S  »«•  content,  ot  w««nt;  impriMnment  of 

pt.  8.  oh.  7.  tit.  3, 1 82.  recusant  witness. 

t  t%AA    tr-    •      AX.             1                 *  The  warrant  must  specify   the  cause  for 

§  244.  Kissmg  the  gospels.  ^^^1^  j^  ^^  jggy^     jf  ^^  jg  ^^g^j^^  f^^  refuaing 

The  oath  must  be  administered  m  the  follow-  to  answer  a  question,  the  question  must  be 

ing  form,  to  a  person  who  so  desires,  the  lay-  specified  therein;  if  for  neglecting  or  refusing 

ing  of  the  hand  upon  the  gospels  being  omitted:  to  produce  a  book  or  paper,  the  same  must  be 

"You  do  swear,  in  the  presence  of  the  ever-  described     with   convenient     oertaintv.    The 

living  God."     While  so  swearing  he  may  or  recusant  witness  must  be  closely  confined,  by 

may  not  hold  up  his  hand,  at  his  option.  virtue  of  the  warrant,  imtil  he  submits  to  he 

Derlvatton. — Code  civ.  proe.,  i  846,  as  am.  by  L.  1809,  gwom  or  affirmed  or  to  answer  or  to  produce 

ft  t^  t ^1^3 1^'  "^""^y  ""^"^  ''°°'  ^'  ®'  the  book  or  paper  required,  as  the  case  may 

be,  or  is  otherwise   discharged  according  to 

§245.  Affirmation.  law. 

A  solemn  declaration  or  affirmation,  in  the  .P«fr'*'*n-T9*^*^'^'^-i*?^l«r?2"4?*'^* 

following  form,   must   be  administer^   to   a  onginaUy  rev«ed  from  R.  8..  pt.  3.  oh.  2.  tit.  4. 1 280. 

person  who  declares  that  he  has  conscientious  {  251.  Adjournment  thereupon, 

scruples  against  taking  an  oath    or  swearing  ^j^    .      .       thereupon,  from  time  to  time, 

m   any  form:   "You  do  solemnly,  sincerely,  at  the  request' of  the  p^ty  in  whose  behalf  the 

^i^L^'  ^^  r               ?^-       .  V        u  witness  attended,  must  adjourn  the  trial  untQ 

oriSS5??SSS?^^rs.frilh^%  the  witness  t^tifies   or  produces  the  book  or 

paper  required,  or  dies,  or  becomes  a  lunatic, 

§  246.  Other  modes  of  swearing.  or  is  discharged  according  to  law. 

If  the  court  or  officer  before  which  or  whom  orS25^5S^it-^t;3*,S^i 
a  person  is  offered  as  a  witness  is  satisfied  that 

any  peculiar  mode  of  swearing  in  lieu  of,  or  §  252.  Ex  parte  affidavit;  i^en  evidence. 

in  addition  to  laying  the  hand  upon  the  gospels  An  ex  parte  affidavit  rfiall  not  be  received 

is,  in  his  opinion,  more  solemn  and  obligatory,  jq  evidence  upon  a  trial  without  the  consent 

the  court  or  officer  may  in  its  or  his  discretion  of  both  parties,  except  in  a  case  where  it  is 

adopt  that  mode  of  swearing  the  witness.  specially  allowed  by  law. 

v'^^T**^'*ci;::^^*^y;-  P'^v-  •*®*?'  ■•  *™-  ^^-  ^\}^^*  ©ftlTBtloil.— code  dv.  proc..  1 3004,  without  ehanae; 

db.  416.  L.  1890,  oh.  340.  witiiout  ohaoge;  on«inaUy  re-  origiiially  wviaed  from  R.  S.,  pt.  3.  oh.  2,  tH  i,  1 281. 
▼ued  from  JR..  o.,  pt.  3,  on.  7,  tit.  3.  |  oo. 

i  847.  Swearii^  persons  not  Christians.  J^^^sJ^*"  ^^^  *'  ~'^"*'  "'*'**"*• 

.v^/^?2"  believing  in  a  religion  other  than  j             /    brought  by  or  against  a  corpora^ 

the  ehr.st.an  may  be  sworn  accord.ng  to  the  j„„  Se  plaintiff  n«ld  not  prove  upon  th^al 

pe<nihar  ceremon.^^/ any,  of  hw  rel.gwn  m-  ^^     existence  of  the  cori^rationrunless  the 

stead  of  as  prescribed  .n  the  preced.ng  sections  ^^^^^  j^  ^^g^  ^^  contains  m  affinnative 

01  inis  act.                         ..,„.,         ,      ■  allegation  that  the  plaSntiff,  or  the  defendant, 

a,£S25?;SS^raX8,*"?-.S.tT86?'^'  as  ^e  case  may  be,  is  not  a  corporation. 

Derlralloii. — Code  dv.  proo..  1 1776,  without  diangn; 

§  248.  Justice  may  examine  witness.  P^^'^k  J®^1?^ir^  ^Ji'  ^  ^i^'  8,  tit.  4.  §  3,  aa  am. 

',       .       .                 ^                           ...  by  X.  1864.  oh.  422,  L.  1875,  eh.  608. 
The  justice  may  examine  an  infant  or  a 

Eerson  apparently  of  weak  intellect  produced  §254.  Competency  of  witness;  how  deter- 

efore  him  as  a  witness  to  ascertain  his  capacity  mined, 

and  the  extent  of  his  knowledge;  and  may  An  objection  to  the  competency  of  a  witness 

inquire  of  a  person  produced  a^  a  witness  what  ^yj^  ^g  ^\q^  ^nd  determined  by  the  justice, 

peculiar  ceremonies  m  sweanng  he  deems  most  Where  the  ground  of  the  objection  depends 

obligatory.  upon  a  matter  of  fact,  evidence  may  be  given 

DeriTatioii.~;Code  «▼•  proc..  J  860,  ^thojt  change;  thereupon  aa  upon  any  other  question  of  fact; 

oncmaUy  revised  from  R.  B..  pt.  3.  ch.  7,  Ut.  3,  J  89.  except^that,  if  the  witness  is  examined  there. 

R  QA€k   i>^«i^j«*o«f  w;^^«e  ^po^  bv  thc  party  objecting,  no  other  te«ti- 

§  249.  Recalcitrant  witness.  ^^^^  ^^^  y^  received  from  either  party  as  to 

Where  a  witness  attending  before  a  justice  hja  competency, 

in  an  action  refuses  to  be  sworn  or  affirmed  in  DctiTBtton.-Code  av.  proc.  §  3006,  without  ehanae; 

the  form  proscribed  by  law,  or  to  answer  £  c»igixia]lyrevi8edfroinR.S.,pt.3,oh.  2,tit.4,  |107. 

pertinent  and  proper  question,  or  neglects  or        ,-»--«      x  ti     ^    i_         i i.-        a. 

refuses  to  produce  a  book  or  paper  which  he  §  ^W.  Constable  to  keep  Jury;  nis  oath, 
has  been  duly  subpoenaed  to  produce,  as  pre-  After  hearing  the  allegations  and  proofs  the 
scribed  in  section  one  hundred  and  ninety  of  jury  must  be  kept  together  in  a  private  and 
this  act,  or  duly  required  to  produce  by  an  convenient  place  imder  the  charge  of  a  con- 
order  made  as  prescribed  in  section  two  hundred  stable  until  they  all  agree  upon  their  verdict; 
and  one  of  this  act,  and  the  partv  at  whose  and,  for  that  purpose,  the  justice  shall  ad- 
instance  he  attended  makes  oatfi  that  the  minister  to  the  constable  the  following  oath 
tsetimony  of  the  witness  or  that  the  book  or  "You  swear  in  the  presence  of  Almighty  God, 
paper  is  so  far  material  that  without  it  he  can-  that  you  will,  to  the  utmost  of  your  ability, 
not  safely  proceed  with  the  trial  of  the  action,  keep  the  persons  sworn  as  jurors  upon  thif 
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trial  to^sether,  in  a  private  and  convenient 
place,  without  any  meat  or  drink,  except  such  as 
ahall  be  ordered  by  me;  that  you  will  not  suffer 
any  communication  to  be  made  to  them,  orally 
or  otherwise;  that  you  will  not  communicate 
with  them  yourself,  orally  or  otherwise,  un- 
less by  my  order,  c^-  to  ask  them  whether  they 
have  agreed  upon  their  verdict,  until  they  are 
di8cba]:ged;  and  that  you  will  not,  before  they 
render  their  vadict,  communicate  to  any 
X>erson  the  state  of  their  deliberations,  or  the 
verdict  they  have  agreed  upon/' 

Dvlvatlon. — Code  dr.  proo..  |  3000,  %ithottt  ohance; 
origiiudly  reriaedfrom  R.  8.,  pt.  3.  oh.  3.  tit.  4,  §  109. 

§266.  Rendition  of  verdict;  plai&tiff  need 
not  be  called. 

When  the  jurors  have  agreed  ui>on  their 

verdict,  they  must  publicly  deliver  it  to  the 

justice  who  must  enter  it  m  his  docket-book. 

It  is  not  necessarv  to  call  the  plaintiff  before 

receiving  the  verdict;  and  the  plaintiff  cannot 

submit  to, a  nonsuit  or  withdraw  the  action 

after  tiie  cause  has  been  committed  to  the  jury. 

Dslfatloii.— Code  oiT.  woo.,  13007.  without  chance; 
otii^naUy  revieed  from  R.  S.,  pt.  8,  oh.  2,  tit.  4,  1 110. 

§257.  No  verdict  can  be  taken  after  a  party's 
deatii. 

This  act  does  not  authorize  the  entry  of  a 

judfonent  against  a  party  who  dies  bdfore  a 

verdict  is  actually  rendered  against  him.    In 

that  case  the  verdict  is  absolutely  void. 

Dcfflfatloa.>-Code  dv.  proo.,  |765,  without  ohAnte. 
exoQpt  to  strike  out  the  words  report  or  decision,"  be- 
eanse  not  »i»licable  to  justioe's  court.  1 765,  oricinaUy 
■wised  from  R.  8.,  pt.  3,  eh.  7.  tit.  1*  1 5. 

§258.  Jury  when  to  be  discharged;  new 
venire. 

Where  the  justice  is  satisfied  that  the  jurors 
cannot  agree  upon  a  verdict  after  having  been 
out  a  reasonable  time  he  may  discharge  them 
and  issue  a  new  venire,  returnable  within 
forty-eifi^t  hours;  imless  the  parties  consent, 
and  their  consent  is  entered  in  the  justice's 
docket-book,  that  the  justice  may  render  judg- 
ment upon  the  evidence  already  before  him; 
which  he  may  do  in  that  case. 

Dcrivatloii — Code  civ.  proo.,  1 3008,  without  change; 
oricinnUy  revised  from  R.  8.,  pt.  3,  ch.  2,  tit.  4.  |  111. 
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Judgment  to  bear  mterest. 


§  269.  Judgment  by  default. 

If  a  verified  complaint  has  been  served  with 
the  summons  in  a  case  authorized  by  this  act 


and  the  defendant  fails  to  answer  such  com- 
plaint at  the  time  of  the  return  of  the  summons, 
ne  shall  be  deemed  to  have  admitted  the  al- 
legations  of  the  complaint  as  true,  and  the 
court,  on  filing  the  summons  and  complaint 
with  due  proof  of  the  service  thereof,  ^all 
forthwith  enter  judgment  for  the  plaintiff  and 
against  the  defendants  for  the  amount  de- 
manded in  the  complaint,  with  costs,  without 
further  proof. 

]>crlvatlon.~Code  civ.  ^roo..  1 2891.  as  am.  by 
L.  1006,  oh.  201,  in  part,  without  change  of  substence. 
being  the  providons  oi  former  L.  1881,  oh.  414, 14,  as  am. 
by  L.  1889,  ch.  472.  1 2801,  originaUy  revised  irom  code 
of  proc.,  1 64,  Bubd.  8. 

§  260.  Judgment  on  stipulation. 

Where  the  parties  volunatrily  appear  before 
a  justice  without  the  service  of  a  sununons 
and  the  plaintiff  files  a  verified  complaint  in  a 
case  authorized  by  this  act,  the  defendant  may 
file  a  stiptdation  that  judgment  ma]r  be  ren- 
dered against  him  for  the  amount  therein  stated, 
with  costs.  Judgment  must  forthwith  be 
rendered  accordingly  without  further  proof. 

Derivation.— New. 

§  261.  Judgment  by  confession. 

A  justice  of  the  peace  may  enter  a  judgment 

upon  the  confession  of  the  defendant  in  any 

case  where  the  amount   confessed  does  not 

exceed  the  sum  of  five  hundred  dollars  with 

such  a  stay  of  execution,  if  any,  as  is  agreed 

upon  by  the  parties  to  the  judgment. 

Dcil  f  atlon.--Oode  civ.  proo.,  1 3010,  without  change: 
oricinany  revised  from  R.  8.,  pt.  3,  ch.  2,  tit.  4.  1 113; 
oode  of  proc.,  1 68,  subd.  8. 

§  262.  Mode  of  confessing  judgment. 

A  judgment  upon  confession  shall  not  be 
rendered  unless  the  following  requisites  are 
complied  with: 

1.  The  defendant  must  personally  appear 
before  the  justice. 

2.  The  confession  must  be  in  writing,  signed 
by  the  defendant,  and  filed  with  the  justice. 

3.  If  the  judgment  is  confessed  for  a  sum 
exceeding  fifty  dollars,  the  oonTession  must  be 
accompanied  with  the  affidavit  of  the  defend- 
ant and  of  the  plaintifi*  stating  that  the  de- 
fendant is  honestly  and  justly  indebted  to  the 
plaintiff  in  the  sum  specified  therein  over  and 
above  all  just  demands  which  the  defendant 
has  against  tbe  plaintiff,  and  that  the  con- 
fession is  not  macie  or  taken  with  intent  to  de- 
fraud any  creditor. 

Derlvatfoo.— Code  dv.  proo.,  1 3011,  without  change; 
originally  revised  from  R.  a.,  pt.  3,  ch.  2,  tit.  4, 1 114. 

§  263.  When  judgment  by  confession  void. 

A  judgment  confessed,    otherwise   than  as 

prescribed  in  the  last  section,  is  void  as  against 

every  person,  except  a  purchaser  in  good  faith 

of  property,  real  or  personal,  thereunder,  and 

the  defendant  making  the  confession. 

Derivation.— Code  civ.  proc.,  1 3012,  without  change; 
originaUy  revised  from  R.  S.,  pt.  3,  ch.  2,  tit.  4, 1 115. 

§  264.  Judgment  upon  counterclaim. 

Where  a  counterclaim  is  estabh'shed  which 
equals  the  plaintiff's  demand,  Uie  judgment 
must  be  in  favor  of  the  defendant.  Where  it 
is  less  than  the  plaintiff's  demand,  the  plaintiff 
must  have  judgment  for  the  residue  only. 
Where  it  exceeds  the  plaintiff's  demand,  the 
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defendant  must  have  judgment  for  the  ex-  §  269.  Judgment  upon  verdict 

cess,  or  so  much  thereof  as  is  due  from  the  Where  a  verdict,  or  the  decision  of  the  Jub- 

plaintiff,  unless  it  is  more  than  the  sum  of  two  tice  upon  a  trial  without  a  jury,  is  rendered  in 

hundred  dollars.    If  it  is  more  than  two  hun-  f^vor  of  either  party,  the  justice  must  render 

dred  dollars,  or  if  no  part  of  it  is  due  from  the  judgment  against  the  adverse  party  in  con- 

plaintiflf,  the  justice  must,  at  the  election  of  formity  thereto,  with  costs,  except  as  is  other- 

the  defendant,  either:  wise  specially  prescribed  by  law. 

1.  Set  ofif  so  much  of  the  counterclaim  as  is  DertrBttoo.— Code  «v.  proo..  i  3014,  without  dwoce; 

sufficient  to  satisfy  the  plaintiff's  demand,  and  originally  revised  from  R.  8.,  pt  3,  oh.  2,  tit.  4.  ||  120, 121* 
render  judgment  for  the  defendant    for '  his 

costs;  in  which  case  the  defendant  may  maintain  §270.  When  judgment  to  be  rendered, 

an  action  for  the  residue;  or,  Tj^    j^i        ^  forthwith  render  judgment 

2   Render,  a   judgment    of   discontinuaiice  ^    ^^^  j   j^  ^^  ^^^^  book  in  eitieiTthe 

with  coste;  m  which  case  the  defendant  may  fou^wing  cases: 

th^eafter  maintain  an  action  for  the  ^ole.  ^    y^^^^  ^^  ^^^-q  .^  nonsuited,  or  dis- 

\\h^e  part  of  the  excess  is  not  due  from  the  ^.^ntinues  or  withdraws  the  action; 

plaintiff,  the  judgment  does  not  prejudice  the  ^   y^^       judgment  is  confessed; 

defendant's    right    to    recover  .^[om    anoth^  3   ^^^^^  {  ^^-^^  j^  rendered; ' 

person  so  much  thereof  as  the  judgment  does  ^   ^^^^^^  ^^^  defendant  is  in  cilstody  at  the 

not  cancel.  ^^oae  of  the  trial; 

or»"^".;^mt-0:  i'SJ\^t  rH^rSI;  5.  Where  the  plaintiff  is  entiUed  to  the  judg- 

■iid|68;(ttbd.3.  ment  bv  default  as  provided  in  section  two 

himdred  and  fifty-nine;  * 

i  266.  Affinnative  reUef.  6.  TVTiere  the  defendant  stipulates  a  judg- 

In  a  case  not  specified  in  the  last  section,  ^^^  "  ^'^'''^^  "  »«^'°»  ^^°  ^"^^^  '^ 

^^^J  *.KfTf'^^^h'f  J^.n'*«ffl1^^»  Tnl''  I^  "every  other  case  the  justice  must  render 
entitl^  the  defendant  *»  »»  affi^a^'^f  Judg-  judgment  and  enter  it  in  his  docket  book  within 
ment  demanded  in  the  anwer  judgment  must  ^^^^  ^t^,  the  cause  has  been  finaUy  sub- 
be  rendered  for  the  defendant  accordingly.  ^^^^  '^  ^j^ 

DertTatlon.— Code  av.  proo.,  {504,  without  change;        ~.^,^.  „  _y^.«j^  ^„  «.^    &  w>ik !ii «j*fc. 

orienlly  «vi»d  from  code  of  proo..  1 263.  l«t  «atenc.  o„fSSSS'diS?Sf^S>£SS;,*,Si^ 

are  new.     8  3015,  origimdly  revieed  irom  R.  8.,  pt.  3, 

§  266.  Judgment,  where  counterclaim  only  oh.  2,  tit.  4, 1 124. 

is  interposed  for  less  than  plaintiff's  claim.  .  ««-    «      .^.          _^    ^        ..  ^ 

In  an  action  upon  contract,  where  the  com-  l^^'  Remitbng  part  of  ^e'd^ct. 

plaint  demands  judgment  for  a  sum  of  money  A^Tiere  a  verdict,  or  the  decision  of  the  ju^ice 

only,  if  the  defendant  by  his  answer  does  not  "Pon  a  trial  without  a  jury,  is  rendered  in 

deny  the  plaintiff's  claim  but  sets  up  a  counter-  favor  of  either  party  for  a  sum  of  money,  the 

claim  amounting  to  less  than  the  plaintiff's  prevailing  party  may  remit  any  portion  thereof 

claim,  the  plaintiff  on  filing  with  the  court  an  and  take  judgment  for  the  residue, 

admission  of  the  counterclaim  may  take  judg-  DwiTBtlon.— Code  civ.  proo..  1 3016.  wiOumt  ohanie; 

ment  for  the  excess  as  upon  a  default  for  want  <«»»«^^  ^^^  ^^  »•  8-  vt.  3.  oh.  2.  tit.  4.  |  I2fi. 
of  an  answer. 

DerivattoD.— Code  dv.  proe..  {  512.  without  change.  §  272.  Filing  transcript  of  judgment. 

SSSL"SUllS£«t^^b£'t;^;=.^.*'r5^  a  justice  of  the  peace  who  renders  a  judg- 

originally  reviaed  from  oode  of  proc..  1 246,  eubd.  1.  la^t  ment  must  on  the  application  of  the  judgment 

paragraph.  creditor  and  the  payment  of  the  fee  therefor 

deliver  to  him  a  transcript  of  the  judgment.    If 

§  267.  Judgment  when  accounts  exceed  four  the  judgment  is  for  a  chattel  which  has  been 

hundred  dolkrs.  delivered  to  the  unsuccessful  party,  or  for  the 

Where  upon  the  trial  of  an  action  the  sum  value  thereof  in  case  a  ^tum  thereof  cannot 

total  of  the  accounts  of  both  parties,  proved  be  had,  and  such  value  exceeds  twenty-five 

to  the  satisfaction  of  the  justice,  exceeds  four  dollars,  the  transcript  must  state  the  particu- 

hundred  dollars,  judgment  of  discontinuance  lars  of  the  judgment,  and  whether  the  summons 

must  be  rendered  against  the  plaintiff,  with  was  personally  served,    A  transcript  may  be 

^jQg^g  filed  m  the  office  of  the  clerk  of  the  coimty  m 

I>«iTailoD.-Code  civ.  oroc..  1 2960.  without  change;  which  the  judgment  was  rendered  at  any  time 

originally  reviaed  from  R.  S..  pt.  3.  oh.  2,  tit.  4.  (  64.  withm  six  years  after  its  rendition.   The  countv 

clerk  on  the  presentation  of  the  transcript  and 

5  268.  Judgment  of  nonsuit.  payment  of  the  f^   therefor  must  indorse 

T  J          Tf            u    ^uu  ^^-*«    ,«„«*  u^  thereon  the  date  of  its  receipt,  file  it  m  his 

Judgment  of  nonsuit    wth  costs    miwt  be  ^^^^^  ^^  ^^^j^^^  ^^e  judgment  i  of  that  date, 

rendered   against   a   plaintiff    prosecuting   m^  .^  ^  ^^^^  ^       ^    ,^j^  ^^^  ^^  purpose,  in  the 

action  before  a  justice  of  the  peace,  m  either  game  manner  as  a  judgment  in  an  action  brought 

of  the  following  cases.  j     ^^            ^     ^^^    ^^  ^^.^  ^^^ein  the 

1.  J  h^  discontinues  or  wthdra^^^^  particulars  of  the  iuigment  as  stated  in  the 

2.  If  he  fails  to  apearwithm  one  hour  after  ^^^^  ^  prom  tie  time  of  filing  such  tran- 
the  summons  '"eturnja)^^  or  w^^^^  k^J"??  script  the  judgment  is  deemed  tfe  judgment 
after  the  time  to  which  the  trial  has  been  ad-  ^^  ^^  county  court  of  that  countv,  anTmust 

journed;  j^    enforced  accordingly,  except  tnat  an  exe- 

3.  If  he  IS  nonsuited  upon  the  trial.  ^^^.^^  ^  y^  -^^^  ^^^^^^  ^  Jy  y^   ^^  ^^^^y 

IMir»tlon.--<;ode  av.  proc..  l«>i\'^,5Joj*  «{»W;  clerk  as  prescribed  in  section  two  hundred  and 

wiipnally  revised  from  R.  fi..  pt.  \  oh.  2.  tit.  4.  §  119,  m  ^^^^^y.^^^^  ^nd  also  except  that  the  judgment 
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is  not  a  lien  on  real  property  unless  it  is  for 

twenty-five  dollars  or  more,  exclusive  of  costs. 

Derl^atloil.— Code  civ.  |>roo.,  U  3017.  3019.  oombined 
and  rewritten,  but  without  inteacted  change  of  mbstanoe, 
except  that  a  transcript  may  be  given  in  any  case,  and  the 
transcript  in  an  action  for  a  chattel  is  limited  to  aiz  veara. 
1 3017.  as  am.  by  L.  1894,  ch.  307;  originally  revised  from 
eode  of  proe.,  {  63,  in  part. 

§  273.  When  execution  may  issue  against 
person. 

If  the  action  in  which  the  judgment  is  rend- 
ered is  one  of  the  actions  specified  in  subdi- 
vision one  or  two  of  section  sixty-one  of  this 
act,  or  if  an  order  of  arrest  was  granted  and 
was  executed  in  a  case  specified  in  subdivision 
three  of  that  section,  ana,  in  either  case,  if  the 
defendant  is  a  male  person,  the  justice  must 
insert  in  each  transcript  given  by  him,  as  pre- 
scribed in  the  last  section,  the  words  "defendant 
liable  to  execution  against  his  person";  and  a 
like  note  must  also  be  made  in  the  docket  of 
the  judgment  made  by  the  county  clerk. 

Dcilfation. — Code  dv.  proo.,  1 8018,  without  change. 

§  274.  Docketing  judgment  in  another  county. 

k*.The  clerk  with  whom  a  transcript  given  by  a 
justice  is  filed,  as  prescribed  in  this  article, 
must  furnish  to  any  person  applying  therefor 
and  paying  the  fees  allowed  by  law  one  or  more 
transcripts  of  the  docket  of  the  judgment  at- 
tested by  his  signature.  A  county  clerk  to 
whom  such  a  transcript  is  presented  must, 
upon  pa3rment  of  the  fees  therefor,  immedi- 
ately file  it,  and  docket  the  judgment  in  the 
appropriate  docket-book  kept  in  his  offi<;e  in 
h'ke  manner  as  the  judgment  was  docketed  by 
the  first  county  clerk.  The  judgment,  when 
docketed  as  prescribed  in  this  section,  has  the 
like  defect,  with  respect  to  the  enforcement 
thereof,  or  any  proceedings  thereunder,  or  by 
virtue  thereof,  in  the  county  where  it  was  so 
dodceted,  as  if  it  was  rendered  by  a  justice  of 
the  peace  of  that  county,  and  docketed  upon 
filing  his  transcript;  except  that  where  an  ap- 
plication for  leave  to  issue  an  execution  is 
necessary,  it  must  be  made  to  the  county  court 
of  the  county  where  the  judgment  was  rendered. 

Dcrlfatton.— Code  civ.  nroc.,  1 3022.  without  change: 
OfWnaUy  revised  from  eode  of  proo.,  1 63,  in  part;  and 
1 284,  last  clause. 

§  275.  Justice  may  give  transcript  after  ex- 
piration of  his  term. 

A  justice  of  the  peace  whose  term  of  office 
has  expired  mav  make  a  transcript  of  a  judg- 
ment rendered  by  him,  as  prescribed  in  either 
of  the  foregoing  sections  of  this  article. 

Dcffffatloil. — Code  eiv.  proe.,  1 3023,  without  change. 

§  276.  Judgment  for  or  against  a  married 
woman. 

Judgment  for  or  against  a  married  woman 

may  be  rendered  and  enforced  as  if  she  were 

single. 

Dertratton. — ^Domesdo  relations  law,  |51,  omitting 
reference  to  courts,  as  unnecessary  in  this  act. 

§  277.  Judgment  to  bear  interest. 

A  judgment  for  a  sum  of  money  bears  in* 

terest  from  the  time  it  is  entered. 

DcrhratkHi.— Code  dv.  proc.,  §  1211,  so  far  as  its  provi- 
sions seem  applicable  to  justices'  courts.  1 1211,  origi- 
nally revised  from  code  of  proc..  1 310;  L.  1844,  ch.  324, 
1 1,  and  1 3.  as  am.  by  L.  1869,  ch.  807. 
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ARTICLE  18 
Executions 

When  justice  may  issue  execution. 
Execution   upon  judgment   docketed   with 

county  clerk. 
Execution  on  filing  transcript. 
General  requiates  of  execution. 
Execution  upon  jud^ent  for  money. 
Execution  in  replevin. 
Time  of  receipt  to  be  indoned  on  exeeolion. 
Renewal  of  execution. 
Priority  of  execution. 
Property  exempt  from  exeouticm. 
Indorsement  of  levy;  notice  of  sale. 
Sale  on  execution. 
Penalty  Ua  taking  down  or  defacing  notice  of 

Validity  of  sale. 

Certain  purchases  prohiMted. 

•Personal  property  bound  by  execution. 

Title  of  bona  fide  purchaser  before  levy. 

Levy  upon  current  monev. 

Levy  upon  evidences  of  debt. 

Interest  of  bailor  in  goods  pledged. 

Sale  of  peisonal  i>roperty. 

Return  of  execution. 

Garnishee  proceedings. 

Execution  against  the  person;  imprisonment 

of  judgment  debtor. 
When  execution  against  a  person  cannot 

issue. 
Execution  against  a  woman. 
When  judgment  debtor  to  be  discharged. 
Affidavit  tor  discharge. 
Penalty  for  not  discharging. 
Affidavit  a  defense  to  action  for  escape. 
Discharge  not  to  affect  judgment. 
Execution  upon  judgment  in  action  for  a 

chattel. 
Action  against  constable  for  not  returning 

execution. 
Constable  not  to  act  under  execution  after 

return  day. 
Action  against  constable  for  money  collected. 
Duty  of  constable  whose  term  of  office  has 

expired. 


§278.  When  justice  may  issue   execution. 

At  any  time  within  five  years  after  entrj'  of 
a  judgment^  the  justice  of  the  peace  who  ren- 
dered it,  bemg  in  office,  may  issue  an  execution 
thereupon,  unless  it  has  been  docketed  in  the 
county  clerk's  office. 

Dolvatlon. — Code  civ.  proc..  1 3024,  without  change; 
originally  revised  from  code  of  proc.,  1 04,  subds.  12, 13. 

§279.  Execution  upon  judgment  docketed 
with  county  clerk. 

Where  a  judgment  rendered  by  a  justice  of 
the  peace  has  been  docketed  with  a  county 
clerk,  upon  the  filing  either  of  a  transcript 
from  the  justice's  docket  or  of  a  transcript  from 
the  clerk's  docket  of  another  county,  tne  exe- 
cution, to  be  issued  thereupon  by  the  county 
clerk,  must  be  in  the  same  form  and  executed 
in  the  same  manner  as  an  execution  issued  upon 
a»  judgment  of  the  coimty  court;  except  as 
otherwise  prescribed  in  the  next  section;  and 
except,  also,  that  where  the  judgment  is  for  a 
sum  less  than  twenty-five  dollars,  exclusive  of 
costs,  the  direction  to  satisfy  the  judgment 
out  of  the  real  property  of  the  judgment  debtor 
must  be  omitted.  In  that  case  the  provisions 
relating  to  the  satisfaction  of  an  execution  out 
of  the  judgment  debtor's  real  property  are  not 
applicable  thereto. 

Dertratloii. — Code  dv.  proc,  §  3043.  without  change; 
originaUy  revised  from  code  of  proc.,  1 64,  subd.  13. 

§280.  Execution  on  filing  transcript. 

Where  an  execution  is  issued  out  of  a  court 
other  than  that  in  which  the  judgment  was 
rendered,  upon  filing  a  transcript  of  the  judg- 
ment rendered  in  the  latter  court,  it  alBO  must 
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soecify  the  clerk  with  whom  the  transcript  is 

med  and  the  time  of  filing;  and  it  must  be  made 

returnable  to  that  clerk;  it  must  also  specify 

the  justice's  name  and  omit  the  specification 

respecting  the  filing  of  the  judgment-roll. 

Derivation. — Code  dv.  proe.,  §  1367,  without  ofaance; 
nuule  Applicable  to  juatioe  ooort  pnustioe  by  code  dv.  proo., 
1 9048.  1 1367,  oncinally  a  flubetitute  for  oode  of  proa, 
§288.  in  part. 

§  281.  General  requisites  of  execution. 

An  execution  issued  by  a  justice  must  be 

directed   generally   to   any  constable  of  the 

same  coimty.     It  must  intelligibly  describe 

the  judgment,  stating  the  names  of  the  parties 

in  whose  favor,  and  against  whom,  the  time 

when,  and  the  name  of  the  justice  by  whom, 

the  judgment  was  rendered;  and  it  must  be 

made  returnable  to  the  justice,  within  sixty 

days  after  its  date. 

Derlratton. — Code  dv.  proc.,  1 3025,  without  ohance: 
oricinaUy  revised  from  R.  8.,  pt.  3, oh.  2,  tit.  4,  1 131,  first 
elaose;  oode  of  proc.,  §  64,  subd.  12,  last  clause. 

§  282.  Execution  upon  judgment  for  money. 

tijAn  execution  issued  upon  a  judgment  for  a 
Slim  of  money  must  specify  in  the  body  thereof 
the  sum  recovered  and  the  sum  actually  due 
upon  the  judgment  at  the  date  of  the  execution; 
and,  except  in  a  case  where  special  provision  is 
otherwise  made  by  law,  it  must,  substantially, 
require  the  constable  to  satisfy  the  judgment, 
together  with  his  fees,  out  of  the  personal 
property  of  the  judgment  debtor  within  the 
county,  not  exempt  from  levy  and  sale  by 
virtue  of  an  execution;  and  to  bring  the  money 
b^ore  the  justice,  by  the  return  day  of  the 
execution,  to  be  rendered  b^r  the  justice  to  the 
party  who  recovered  the  judgment.  If  the 
^ud^ent  was  recovered  against  a  male  person, 
m  either  of  the  actions  specified  in  subdivision 
one  or  two  of  section  sixty-one  of  this  act;  or 
if  an  order  of  arrest  was  granted,  and  was 
executed,  in  a  case  specified  in  subdivision 
three  of  that  section,  tne  execution  must  also 
command  the  constable,  if  sufficient  personal 
property  cannot  be  found  to  satisfy  the  judg- 
ment, to  arrest  the  judgment  debtor,  and  to 
convey  him  to  the  jail  of  the  county,  there  to 
remain  until  he  pays  the  judgment  or  is  dis- 
charged according  to  law.  If  the  judgment 
was  rend^ed  in  an  action  to  recover  a  penalty 
or  forfeiture  given  by  a  statute  of  the  state, 
the  justice  must  indorse  upon  the  execution  a 
reference  to  the  statute,  as  prescribed  in  sec- 
tion forty-nine  of  this  act,  with  respect  to  a 
copy  of  the  summons. 

Dertvatton.— Code  dv.  proc.,  1 3026,  without  ehaase; 
criginally  revised  from  R.  ST,  pt.  3.  ch.  2,  tit.  4. 1 181,  last 
elanse,  and  1 143. 

§283.  Execution  in  replevin. 

An  execution  for  the  delivery  of  a  chattel 
must  particularly  describe  the  property  and 
designate  the  party  to  whom  the  judgment 
awaras  the  possession  thereof;  and  it  must 
substantially  require  the  constable  to  deliver 
the  possession  of  the  property  within  his  county 
to  the  party  entitled  thereto.  If  a  sum  of 
money  is  awarded  by  the  same  judgment,  it 
may  be  collected  by  virtue  of  the  same  exe- 
cution; or  a  separate  execution  may  be  issued 
for  the  collection  thereof,  omitting  the  direction 
to  dehver  possession  of  the  property.  If  one 
execution  is  issued  for  both  pmposes,  it  must 
contain  with  respect  to  the  money  to  be  col- 


lected  the  same  directions  as  an  execution 

against  property,  or  against  the  person,  as  the 

case  requires. 

DertrattOD.— Code  dv.  proc,  \  1373,  omittinc  refer^ 
enoe  to  real  property;  orii^nally  revised  nom  oode  of  proa« 
1 289,  subd.  4. 

§284.  Time  of  receipt  to  be  indorsed  on 
execution. 

The   constable   to   whom   an   execution   is 

directed  and  delivered  must  on  the  receipt 

thereof   indorse   thereon   a   memorandum   of 

the  day,  hour  and  minute  when  he  received  it. 

Derlratioii.— Code  dv.  proc.,  §  1363,  without  chancs. 
except  that  "sheriflF "  is  chimced  to  "constable."  1 1363, 
arisuially  revised  from  R.  S.,  pt.  3,  ch.  6,  tit.  5, 1 1% 


§  285.  Renewal  of  execution. 

After  the  return,  wholly  or  partly  unsatis- 
fied, of  an  execution  issued  by  a  justice  of  the 
peace,  he  may,  from  time  to  time,  within  five 
years  after  the  judgment  was  rendered,  issue  a 
new  execution  or  renew  the  former  execution. 
An  execution  is  renewed  by  a  written  indorse- 
ment thereupon  to  that  effect,  signed  by  the 
justice  and  dated  upon  the  day  when  the  in- 
dorsement is  made.  If  part  of  the  execution 
has  been  satisfied,  the  indorsement  must  state 
the  sum  remainizig  due.  Each  indorsemoit 
renews  the  execution  for  sixty  days  from  the 
date  thereof.  A  justice  whose  term  of  office 
has  expired  may  thus  issue  or  renew  an  exe- 
cution. 

DerlTatton. — Code  dv.  proc.,  1 3027,  without  chaate; 
orisinally  revised  from  R.  S.,  pt.  3,  ch.  2.  tit.  4.  If  145. 147, 
268:  L.  1840,  ch.  347;  L.  1846.  oh.  276;  L.  1857,  ch.  512. 
and  oode  of  proc.,  1 64,  subd.  12. 

§  286.  Priority  of  execution. 

An  execution  issued  out  of  a  court  not  of 

record,  or  a  warrant  of  attachment  granted  in 

an  action  pending  in  a  court  not  of  record,  if 

actually  levied,  has  preference  over  another 

execution  issued  out  of  any  court,  of  record  or 

not  of  record,  which  has  not  been  previously 

levied. 

DcrivatloB. — Code  dv.  proc.,  1 1408,  without  change; 
originally  revised  from  R.  S.,  pt.  3,  eh.  6,  tit.  5, 1 17. 

§  287.  Property  exempt  from  execution. 

The  same  personal  property  is  exempt  from 

levy  and  sale,  bv  virtue  of  an  execution  issued 

by  a  justice  of  the  peace,  which  is  exempt 

from  levy  and  sale  by  virtue  of  an  execution 

issued  out  of  the  supreme  court,  and  in  the 

like  cases,  and  under  the  same  circumstances. 

DcfifaUon.— Code  dv.  proc..  §  3028»  without  ofaai^ 
except  omisdon  of  reference  to  the  statute.  1 8028.  ongi- 
nal^  revised  from  R.  S..  pt.  3,  ch.  2.  tit.  4, 1 169. 

§288.  Indorsement  of  levy;  notice  of  sale. 

A  constable  who  takes  personal  property 

into   his   custody  by  virtue   of  an  execution 

must  indorse  upon  the  execution  the  time  of 

levying  upon  it.    He  must  immediately  post 

conspicuously  in  at  least  three  public  places 

in  the  city  or  town,  in  which  the  property  was 

taken  written  or  printed  notices,  signed  by 

him,  describing;  the  property  ana  specifying 

the  place,  within  the  same  city  or  town,  where, 

and  the  time,  not  less  than  six  days  after  the 

posting,  when,  it  will  be  exposed  for  ssde. 

Derlratton. — Code  dv.  proa,  1 3029,  without  change ; 
originally  revised  from  R.  S.,  pt  3,  ch.  2,  tit.  4, 1 148. 

§  289.  Sale  on  execution. 

A  sale  of  real  or  personal  property,  by  virtue 
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of  an  execution,  or  pursuant  to  the  directions  the  actual  levy  of  an  execution  by  a  purchaser  in 

contained  in  a  judgmenti  must  be  made  at  good  faith,  and  without  notice  that  tne  execution 

public  auction,  between  the  hour  of  nine  o'clock  has  been  issued,  is  not  affected  by  an  execution 

m  the  morning  and  sunset.    The  constable  to  delivered,  before  the  purchase  was  made,  to  an 

whom  an  execution  is  issued  shall  at  any  time  officer,  to  be  executed. 

before  the  sale  of  the  personal  property  levied  on  DertTatton.— Code  dv.  proo.,  ( 1409,  without  ohance; 

by  him,  on  the  written  request  of  any  person  nuuie  applicable  to  juatioe  court  praotioe  by  oods  «v. 

who  is  a  creditor  of  the  person  against  whom  5J°i- i^*  .J  *^^»  origlnany  raviaed  from  R.  8..  pt.  3. 

the  execution  was  issued  under  which  the  con-  ••••»• 

stable  levied  upon  the  property,  exhibit  to  such  §  295.  Levy  upon  current  money, 

creditor  the  personal  property  so  levied  upon  The  constable  to  whom  an  execution  against 

imder  said  execution  and  permit  an  inspection  property  is  delivered  must  levy  upon  current 

thereof  by  such  creditor  orbs  agent.  money  of  the  United  States  belonpng  to  the 

?«*^WM|^--<>ode   dy.    proe..    §1384.  as  am.  by  judgment  debtor;  and  must  pay  it  over,  as  so 

pt  as  to  ofllper;  made     ^„^u  «.^«^,.  «^ii.w.x^j    „.:j.u^..x : :  .'i.  r 


§ooA    n.^-^i**  4^m  4^k2»»  ^^-..  —  ^««.«2««  D^rltattan. — Code  cit.  proo.,  §  1410.  as  am.  by  L.  1877, 

290.  Penalty  for  taking  down  or  defacing  oh.  4ie.  without  chance,  ezoept  as  to  offioer,  and  omittinc 

notice  of  sale.  the  last  clause  as  indicated.    1 1410.  originally  revised 

A  person  who,  before  the  time  fixed  for  the  '"""  ^'  ®'  ^-  ^'  ^'  *'  *^*  *'  *  ^^ 

sale,  m  a  notice  of  the  sale  of  propertv,  to  be  §  296.  Levy  upon  evidences  of  debt, 

made  by  virtue  of  an  execution,  wilfully  takes  xhe  constoble  to  whom  an  execution  against 

down  or  d^ac«  such  a  notice  P«t  up  by  the  oon-  property  is  delivered,  must  levy  upon  and  sdl,  a 

st^le  or  by  his  authority,  forfeits  fifty  doUaw  fell,  or  other  evidence  of  debt,  bdonging  to  tke 

to  theiudgment  creditor,  and  the  saine  sum  to  judgment  debtor,  which  was  issued  by  a  mon- 

the judgment  debtor;  unless  the  notice  was  de-  eyed  corporation  to  circuhite  as  money;  or  a 

faced  or  taken  down  with  the  consent  of  the  p«>  bond,  or  other  instrument  for  the  payment  of 

son  seeking  to  enforce  the  forfeiture  or  the  money,   belonging   to   the   iudgmSt   debtor, 

execution  was  previously  satisfied  ^ych  was  executed  and  issued  byVgovemment; 

2!!??^i^:;2*^  ^^-  ^^  i^^*-  ^^*'"*  S?**^  »tate,  county,  public  officer,  or  municipal  or 

Snl^^iS!55Bg'~?!r3SS.^S&^  other' corporation,  and  is  in  toms  ne^^^^ 

from  K.  8.,  pt.  3.  eh.  1.  tit.  5, 1 39.  payable  to  the  bearer,  or  holder. 

ft  Q01    v«i;^:*«  A«  ..Ia  ,  DwIrayiMi.— Code  .dv.  proo.,   1 1411.    as    am.    by 

§  891*  Vauaity  of  sale.  L.  1877.  ch.  416.  without  ohaDte,  execpt  as  to  oflieer; 

An  omission  by  the  constable  to  give  notice,  ^  tSRaS^^M^i^^n^^fi.SS^^^^ 

as  required  by  law,  or  the  takine  down  or  del  Sb?«;  K^ill       '  ^"^^  ^^  from  It.  8..  pt.  3. 
facing  of  a  notice,  when  put  up,  does  not  affect 

the  validity  of  a  sale,  made  bv  virtue  of  an  exe-  §  297.  Interest  of  bailor  in  goods  pledged, 

cution  to  a  purchaser  in  good  faith  without  no-  j^^  j^^^^^^.  ^f  ^^^  judgment  debtor  in  per- 

ticc  ofthe  omission  or  offense.  ^^,^^1  property,  subject  to  fevy,  hiwfully  pledged 

JH^"^^^^  SidTSiiciSS'  to  jSSi«^:SS  ^^^  tJ^^  P«J°^«°t  of  money,  or  the  p^formance  of 

praetioe  by  code  ohr.  proe..  f  3030.    §  1385.  onginally  &  contract  or  agreement,  may  be  sold,  in  «he 

revised  from  R.  8..  pt  3,  oh.  6.  tit.  5,  §  4a  hands  of  the  pledgee,  by  virtue  of  an  execution 

against  property.    The  purchaser  at  the  sale 

§  292.  Certain  purchases  prohibited.  acquires  all  the  right  and  interest  of  the  judg- 

The  constable  to  whom  an  execution  is  di-  ment  debtor,  and  is  entitled  to  the  possession  of 

rected  shall  not  purchase,  directly  or  indirectly,  the  property,  on  complying  with  the  terms  and 

any  of  the  property  at  the  sale.   A  purchase  conditions  upon  which  the  judgment  debtor 

made  by  him  or  to  his  use  is  void.  could  obtain  possession  thereof.    This  section 

Owlfataoii.— Code  civ.  proe..  i  1387.  without  chance,  does  not  appl/  to  property  of  which  the  judg- 

ezociit  as  to  offioer;  made  api^oable  to  iustice  court  ment  debtor  IS  unconditionally  entitled  to  the 

practice  by  code  civ.  proe..   §  3030.    1 1387.   ongmaUy  nnaaoaainn 

revised  from  R.  S..  pt.  3,  oh.  6.  tit.  6,  §  41.  possession. 

Derivation. — Code  dv.  proe..  1 1412,  without  chaise; 

1 293.  Personal  property  bound  by  execution.  n»d«  .*ffiSS'H*,I?«^'"^^  ?2?^  V'^f^  ^S  *^*  .^'o* 

rm^           J         juxlir      -J           *jux  P"^-  *  3030.    1 1412,  onsmally  revised  from  R.  8.,  pt.  3, 

The  goods  and  chattels  of  a  judgment  debtor  ch.  6,  tit.  6,  1 20. 

not  exempt  by  express  provision  of  law  from  ^^   «  i      « 

levy  and  sale  by  virtue  of  an  execution,  and  his  •     »  *»••  Sale  of  personal  property. 

other  personal  property,   which   is  expressly  Personal  property  must  be  offered  for  sale  in 

declared  by  law,  to  be  subject  to  levy  by  virtue  such  lots  and  parcels  as  are  calculated  to  bring 

of  an  execution,  are,  when  situated  within  the  the  highest  price.    Except  where  the  constable 

jurisdiction  of  the  officer  to  whom  an  execution  is  expressly  authorized  to  sell  propertv  not  in 

against  property  is  delivered,  bound  by  the  his  possession,  personal  property  shall  not  be 

execution  from  the  time  of  the  delivery  thereof  offered  for  sale  unless  it  is  present  and  within 

to  the  proper  officer,  to  be  executed;  but  not  be-  th&  view  of  those  attending  the  sale. 

fore.  Deriv»tloii.~Code  dv.  proe.  )  1428.  without  change 

Defflfa«loii.-Code  dv.  proe..  1 140fi.  without  diaage:  SSSL'E^^^rwU^'  JS^^t Si?S{**i"i aS  Sf^Sliw^ 

made  applicable  to  justice  court  practice  by  code  dv.  proo..  S^2li?p^  Z\  ^ti  1?k  k  4  ^*^*  onmnally  re- 

18030.    1 1406.  originally  revised  from  R.  8..  pt.  3,  oh.  6,  vJ^d  from  B.  8.,  pt  8.  eh.  S,  tit.  6,  |  a. 

*•*»•«"  §a»9.Ret«mof  execution. 

§  294.  Title  of  bona  fide  purchaser  before  The  constable  must  return  the  execution  to 

levy.  the  justice  and  pay  to  him  the  amount  of  the 

The  title  to  persona]  property,  acquired  before  judgment,  with  interest,  or  so  much  thereof  as 
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he  has  collected;  returning  the  surplua,  if  any,  county  where  there  is  no  county  judge,  to  any 

to  the  person  from  whose  property  it  was  col-  justice  of  the  city  court  upon  such  notice  to  the 

lected.  other  party  as  such  court,  judge,  or  justice  shall 

IlartTatton.— Code  dv.  proo.,  1 3031,  without  ohange;  direct  for  a  modification  of  said  execution,  and 

cniginaUy  revised  from  R.  S.,  pt.  3,  ch.  2,  ttt.  4, 1 149,  list  upon  such  hearing  the  said  court,  judge  or  jus- 

^''■®'  tice  may  make  such  modification  of  said  execu- 

§  300.  Garnishee  proceedings.  ^'o°  ^  shall  be  deemed  just,  and  such  execution 

Where  a  judgment  has  been  recovered  in  a  ^^  "^^l^f.f^  T^^^  '^I^  ^"""^  ^^ 

court  not  of  ricord  and  where  an  execution  f^^Jl^^:^^yj?;±                         ^"^  ^°*'^ 

issued  upon  said  judgment  has  been  returned  ^^^f  '^'^^  as  herein  provided.              . 

Wholly  or  partly  un^isfied,  and  where  any  „„,TJi' ^'"^^'^  IS'^'^ '*  ?^*i^^ 
wftjrfifl  dpbta  Gaminm  salarv  income  from  salary,  due  and  owing  or  to  become  due  and 
7^Vi^t  pS  fre  dSd  S  to  U2^  rf^A^V^l  judgment  debtor,  diall  not  apply 
judgment  debtSr  or  shall  thereafter  became  due  Jl'^^^^iS^^J!!?  J???'f  *^  'jU'*^ 
ind  owing  to  him,  to  the  amount  of  twelve  P^"'  *?„^^P*^J:^fi^v""'f«^  hxmdici  and 
dollars  or  more  per  week,  the  judgment  creditor  f^^J^  ,*°  ^^^-'^u^*!,^^*?^"'*  *"  hereafter 
may  apply  to  a  judge  or  justice  of  such  court  recovered  upon  sudi  judpnente. 
without  notice  to  tie  judgment  debtor,  and  .,,^°i^^*'"°  ""^er  this  section  shall  be  here- 
upon satisfactory  proof  of  such  facts  by  affi-  *^*«»^  '^^  "P?»  »  judgment  against  an  officer 
^^H^  nr  nfh«JiJ^  thB  i..H«  or  in«nJ rr,»«t.  o'  emploj-ee  of  _any  city  or  any  county  of  the 


c5me  from  trust  funds  or  profite  o^  said  judg-  ^„/?^i  ^'^^'''^  f">i  his  title  or  position, 
ment  debtor,  and  on  presentation  of  such  exi-  ^t  *fe«  ^'^">  offiw,  department  or  suMivi- 
cution  by  t{»e  officer  to  whom  delivered  for  won  thereof  in  which  he  is  onployed:  and  if  a 
coUection  to  the  person  or  persons  from  whom  PI"""*  **  «nployed.8h^  resign  or  be  dianissed 
such  wages,  dd)ts;  eaming8,*salary,  income  from  ^l>ile  an  execution  issu^  pursuant  to  the  pro- 
trust  fiSis  or  promts  aredue  and  owing,  or  may  ^3°"*  °^J^^^  ««'.*'«?  ™y  «'  P^J^y  T^*t 
thereafter  becbme  due  and  owing  to  Sie  judg-  ^^'  "»**  ^  n  T«"»«***^  <"  ^*^P'T?'^** 
ment  debtor,  said  execution  shall  become  a  li^i  ^T,^""*  shall  lapse  and  no  furthw  deduction 
and  a  continuing  levy  upon  the  wages,  earnings,  «•>*"  ^  """^^  **«'«>°  "^^  ^^  reinstatement 
debts,  salary,  income  frim  trust  fuid^  or  profito  oj  re-employment  occur  withm  ninety  days 
due  or  to  become  due  to  said  judgment  debtor  ^^  2}^  resignation  or  dianissal  AH  execu- 
to  the  amount  specified  thereii  wEieh  shall  not  V°nf  «•«! «?  ^^y  department  against  the  wages, 
exceed  ten  per  ientum  thereof,  and  said  levy  ^f"*^'  earnings  and  salanr  of  officem  or  m- 
shaU  be  a  continuing  levy  until  said  execution  ^^^^fL'^y  ^^^a°',  °1  *"^-  *""?**'  *'  *^k 
and  the  expenses  thereof  we  fully  satisfied  and  ^^*VJl?f  i''^  5*"^*^  °f  'i'"f^°A  ?^  '^^  l"*^ 
paid  or  until  modified  as  hereinafter  provided,  "'^y  '"*">  five  days  prior  to  the  date  on  which 
but  only  one  such  execution  against  the  wages  Payment  of  wages,  debte,  earnings  and  salary 
debts,  4ming8,  salary,  incom?from  trust  fujadi  ^^  P»'^  «^*"  "»«*  ''««"»e  »  I'en  against  the 
or  profits  of  Mik  judgment  debtor  shall  be  sat-  TkT^'^^  '  *^'°8s  and  salary  that  are  pay- 
isfied  at  one  time  and  where  more  than  one  ?'*'<=  °"  *?^  ^<*  P*?™"  •>"*  *»"  *>«««".*  * 
such  execution  has  been  issued  or  shall  be  is-  ''!'?  W"  the  wages,  debts,  earning  and  Miary 
sued  pursuant  to  the  provisions  of  this  section  ''^"*A^'  become  due  or  owing  to  the  judg- 
or  of  any  other  law  against  the  same  judgment  »«»*  debtor  thereafter. 

debtor,  they  shall  be  satisfied  in  the  order  of  JSS'VlrTi^l  1^i^-J.TL%5^i7t 

priority  in  which  such  executions  are  presented  l.  1908,  ch.  148,  L.  1911,  ohs.  489,  632.  L.  1914,  oh.  852, 

to  the  person  or  persons  from  whom  such  L.  1919,  efa.  278,  so  far  as  it  relates  to  courts  not  of  record, 
wages,  oebts,  earnings,   salary,  income   from        •  ^^-i    i?-..^-  *j  •    *  ^t  .       . 

tr^t  funds  oi  profits  are  due  iLnd  owing.  .±l«V  Jn!S"^'''' ff T*"**  ^^  ^'^"'  '^^'"^ 

It  shall  be  the  duty  of  any  person  or  corpora-  o^f  «»*  <>*  Judgment  debtor, 
tion,  municipal  or  otherwise,  to  whom  said  Jot  want  of  sufficient  personal  property, 
execution  shall  be  presented,  and  who  shall  at  whereon  to  levy,  the  constable  must,  if  the 
such  time  be  indebted  to  the  judgment  debtor  execution  requires  it,  arrest  the  judgment  deb- 
named  in  such  execution,  or  who  shall  become  *^r  and  convey  him  to  the  jail  of  the  county, 
indebted  to  such  judgment  debtor  in  the  future,  The  keeper  of  the  jail  must  thereupon  keep  the 
and  while  said  execution  shall  remain  a  lien  judgment  debtor  in  custody,  in  all  respects  as  if 
upon  said  indebtedness,  to  pay  over  to  Hie  offi-^  ^'^^  execution  was  issued  out  of  the  supreme 
cer  presenting  the  same  such  amount  of  such'  court,  until  the  judgment  and  the  fees  of  the 
indebtedness  as  such  execution  diall  prescribe  constable  are  paid;  or  until  the  judgment  debtor 
until  said  execution  shall  be  wholly  satisfied,  is  thence  discharged,  in  due  course  of  law;  ex- 
and  such  payment  shall  be  a  bar  to  any  action  cept  that  if  the  execution  has  an  indorsement 
therefor  by  any  such  judgment  debtor.  If  such  showing  that  the  judgment  was  rendered  in  an 
person  or  corporation,  municipal  or  otherwise,  action  for  a  penalty  or  forfeiture  given  by  a 
to  whom  said  execution  shall  be  presented  shall  statute  of  the  state,  the  sheriff  shall  not  admit 
fail,  or  refuse  to  pay  over  to  said  officer  present-  ^^^  judgment  debtor  to  the  liberties  of  the  jail, 
ing  said  execution,  the  percentage  of  said  indebt-       I>eflT»ttoii.--Code  dv.  proc.,  1 3032.  without  diange; 

edness,  he  shall  be  liable  to  an  action  therefor  by  SnT^JS  T^  ^*  ''*'  "*"  ^'  ***'  *'  *  **^  " 
the  juogment  creditor  named  in  such  execution,  ^^* 

and  the  amount  so  recovered  by  such  judgment  §  ?"*•  when  execution  against  a  person  can- 
creditor  shall  be  M)pliod  towards  the  pavment  of  ^^^  issue. 

said  execution.    Either  party  may  apply  at  any        Where  a  cause  of  action  for  which  a  defendant 

time  to  the  judge  or  justice  issuing  the  same,  or  might  be  arrested  is  united  wiUi  a  cause  of  ac- 

to  the  county  judge  of  the  county,  and  in  any  tion  for  which  he  cannot  be  arrested,  an  execu- 


i 


art.  13                                                    EXECUTIONS  §§  303-313 

tion  against  the  person  cannot  be  issued  on  the  which  has  not  been  deh'vered  to  the  prevailing 

judgment.  party,  an  execution,  for  the  ddivery  of  the 

Pgfifmllon.— Code  civ,  proo.,  1 2037,  last  Miitenoe.  possession  thereof  to  him,  as  well  as  for  any 

It  teems  more  afyiMroptiate  in  the  ftrtiele  on  ezeoutitui,  and  damages  recovered  by  him,  may  be  issued  by 

!•  therefore  transferred  here.  the  iustice;  unless  the  Judgment  has  been  dock- 

§  303.  Execution  against  a  woman.  fJ^ '°  ^^^  ^"°*y  ^^T"'®  ^^^ J  ?*  °1S**  ^  ^ 

S0V*.  ttxvvuuvuoi^wtwva  wviwut.  the  Same  effect,  and  executed  m  the  same 

An  execution  cannot  be  isdUed  under  this  act  manner,  as  a  like  execution  issued  upon  a  judg- 

against  the  person  of  a  woman.  ment  rendered  in  the  supreme  court;  except 

T  %Xf**!?"Vl^;:^^^v  ®*J*  J***-  *  *'*^^u*f  *^i.^  tbat  it  must  be  directed  generally  to  any  con- 

kJdL'-i^S^'':^^^^^':^^^*^^  stable  of  the  county;  and  that  the  direction 

eto.."  is  omitted.  to  satisfy  a  sum  of  money  out  of  the  property 

of  the  judgment  debtor  must  be  in  the  form 

{304.  When  judgment  debtor  to  be  di»-  prescribed  in  this  article  for  a  like  direction 

charged*  where  an  execution  is  issued  by  a  justice  of  the 

A  person  committed  to  Jail  by  virtue  of  an  peace  upon  a  judgment  for  a  sum  of  money, 

execution  issued  under  this  act,  who  has  a  Dwlratfon.— <3pde  dv.  proc..  1 3038,  without  chance; 

family  within  the  state  for  which  he  provides,  S^fiS^  ISa*!'^  ^  ^^'  ^  ^^^'  p*^  "^  *  *^»  " 

.  "V     1  •    1.         J    *i                          •          X  j^  •™«  oy  ^  loOo,  on.  010. 
must  be  discharged  after  remaining  in  custody 

thirty  days;  otherwise  he  must  be  discharged  •  ttiA    a  a*            •    a          a  «.i     ^          ▲ 

after  so  r^aininijskty  days.   A  person  adSit-  ^  J?^^-  Action  agamst  constable  for  not  re- 

ted  to  the  jail  HbCTties  is  deemed  in  custody  ^'^^  execution. 

under  this  section.  1'  a  constable  fails  to  return  an  execution 

I>erl?attoii.-Code  dv.  proc..  1 8033.  as  am.  by  L.  1883.  within  five  days  after  the  return  day  thereof, 

eh.  394.  rewritten,  but  without  mtended  ohange  of  sob-  the  party  m  whose  favor  it  was  issued  may 

stance. exoe^ttiat the proyWonarclatingto the m^  recover,  in  an  action  against  the  constable, 

court  of  BufiFalo  are  omitted.    13033,  originally  revised  ..  ^  „^L,„x  ^r  au^  ^«.^!^;^«.    :t  ;♦  «,«„  ;„„„^ 

from R. 8.. pt. 3. ch. 2.  tit.4 . 1 1&.  tbe  amount  of  the  execution,  if  it  was  issued 

upon  a  judgment  for  a  sum  of  money;  or  if  it 

§  306.  Affidavit  for  discharge.  ^^^,/^''  ,**»«  ^f  ^«^y  ^^   the   possession  of  a 

;        J      ^                       J.    ,           ,    .,  chattel,  the  value  of  the  chattel,  as  specified 

In  order  to  procure  a  dischage  at  the  ex-  j^  ^^  judgment,  together  with  the  damages 

pirationof  thirty  days,  the  prisoner  must  make  ^nd  costs  awarded  thereby;  and,  in  either  case, 

and  deliver  to  the  sheriff  or  jailer  an  affidavit  ^^.j,  interest  from  the  time  when  the  judgment 

stating  the  facts  which  entitle  him  to  such  dis-  ^^  rendered 

chwge  according  to  the  provisions  of  the  last  DfrtTatton.-<3ode  dv.  proc..  1 3039.  without  chante; 

section.   The  sheriff  or  jailer,  on  receiving  such  originally  revised  from  R.  8.,  pt.  3,  ch.  2.  tit.  4. 1 159. 

affidavit,  must  forthwith  discharge  the  prisoner 

from  custody,  and  must  therepon  deliver  the  5  311,  Constable  not  to  act  under  execution 

affidavit  to  the  clerk  of  the  county  who  must  ^^g,  return  day. 

file  it  in  his  office  without  fee.                     .  .          x  ui     J  n      x  1                          n 

■*— *    AM^      r^  J     '              <  onoA         ui      u  4.  A  constable  shall  not  levy  upon  or  sell  prop- 

Dvlvatlon.— Code  civ.  proc.,  §3034.  rewritten,  but  ^^.„   ^^  ««,«^  «  A^t^r^A^^/  «-♦«!,«  *»^«.iL;JU* 

without  intended  change  of  eubstwce;  ori«inaUy  revised  erty,  or  arrest  a  defendant,  or  take  possession 

horn  R.  8.,  pt.  3.  oh.  2.  tit.  4.  (|  163. 164.                     ^  of  a  chattel,  by  virtue  of  an  execution,  after 

the  time  limited  therein  for  its  return,  unless 

§  806.  Penalty  for  not  discharging.  the  execution  has  been  renewed;  nor  shall  he 

A  sheriff  or  jailer  who  refuses  to  discharge  do  any  act  under  a  renewed  execution,  after 

the  prisoner  upon  receiving  such  an  affidavit  the  expiration  of  the  time  for  which  it  has 

forfeits  twentj[-five  dollars  for  each  day  during  been  renewed. 

which  he  detains  the  prisoner,  to  be  recovered  I>eflv»llon.— Code  dv.  proc.,  1 8040,  without  change; 

by  the  latter,   in  addition  to  any  damaj^es  crisiMUy  revised  from  R.  a,  pt.  a,  oh.  a,  tit.  4. 1 161 

which  he  sustains  by  reason  of  the  false  im- 
prisonment. §312.  Action  against  constable  for  money 

Dcfflfatloii.-~Code  dv.  proc..  S  3036,  without  change;  Collected. 

originallyrevisedfromR.  S..pt.  3.  ch.  2.  tit.  4. 1166.  Where   money,    collected    by    a    constable 

*  m.^    A.«j.^j<         i.       xs*  upon  an  execution,  is  not  paid  over  by  him  ac- 

§307.  Affidavit  a  defense  to  action  for  escape,  ^^j^g  ^  j^^^  ^^y  person  entitled  thereto 

The  receipt  of  such  an  affidavit  is  a  defense  may  maintain  an  action  in  his  own  name  upon 
to  an  action  brought  against  the 'sheriff  or  the  instrument  of  securitv  given  by  the  con- 
jailer  by  reason  of  the  prisoner's  discharge.  stable  and  his  sureties;  and  may  recover  therein 

Derivation.— Code  civ.  proc..  1 3036,  without  change;  the  sum  SO  collected,  with  interest  from  the 

originaUy  revised  from  R.  8..  pt.  3.  ch.  2.  tit.  4, 1 166.  ^j^g  when  it  was  collected. 

«  4kAA    -Tk-     L                A  A-.   ^£K^^4.  i..A.^^.^4.  D«lf»lloii. — Codo  CTv.  proo..  1 3041,  without  ohkilge; 

§  308.  Discharge  not  to  affect  judgment.  originany  revised  from  R.  S^pt.  3.  oh.  2.  tit.  4,  i  1«L 

Notwithstanding  the  discharge  of  a  judg- 
ment debtor,  as  prescribed  in  the  last  four  see-  §  313.  Duty   of   constable   whose   term   of 
tions,  the  judgment  remains  valid  as  against  office  has  ej^ired* 

his  property:  and  a  new  execution  may  be  A  constable,  to  whom  an  execution  is  de- 
issued  accordingly,  as  if  he  had  not  been  im-  liva*ed,  whose  term  of  office  expires  on  or  be- 
prisoned.  fore  the  return  day  thereof,   must   proceed 

DcrlvBtioii.— Code  dv.  proc..  1 3037.  without  change;  thereupon  in  the  same  manner  as  if  his  term 

originally  revised  from  R.  a,  pt.  3.  ch.  2,  tit.  4. 1 167.  ^f  ^f^^^  y^^  j^^^  expired ;  and  he  and  his  sureties 

are  Uable  for  any  neglect  of  duty,  with  respect 

§  309.  Execution  upon  judgment  in  action  to  the  execution;  or  for  money  collected  ther^ 

for  a  chattel.  under,  or  for  damages  sustained  by  reason  of 

In  an  action  for  a  chattel,  the  possession  of  any  act  done  by  the  constable,  touching  :tbe 


) 
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execution,  in  the  same  manner  and  to  the  same  suGh  a  notice,  the  plaintiff  must  serve  upon 

extent  as  if  his  term  of  office  had  not  expired,  the  defendant,  or  his  attorney,  a  notice  of  the 

Derivation.— Code  dr.  proa«  1 3042,  without  ohanae;  justification  ot  the  same  or  new  sureties  before 

?**feo^  7^  '""^  ^*  ®'  ^*'  ^'  ^'  ^'  ***•  *'  *•  ^^'  *•  ^^  justice,  at  a  specified  time  and  place,  not 

1..  w^  on.  7».  Yeaa  than  five  days  nor  more  than  ten  daya 

thereafter.     If  the  justice  finds  the  sureties 

sufficient,  he  must  annex  Uie  written  examina- 

ARTICLE  14  tipn,  if  any,  to  the  undertaking,  and  indorse 

his  allowance  thereon.    Where  the  defendant 

QQ^f^  f&ils  duly  to  except  his  sureties,  the  undertaking 

is  deemed  allowed  and  must  be  indorsed  in 

SeotiooSH.  When  preT»ilin«  party  to  rooover  oosta.  ^^^  manner. 

316.  Security  for  ooets  where  plaintiff  it  foraisn  Derttatton.—Code    oiv.    proc.,    f  3074,   aa  am.  by 

eaipontion.  L.  1903,  oh.  276,  last  part    |3074applieatit.  3of  oh.  21  to 

316.  When  neither  party  to  recover  ooets.  the  prooeedincs  for  such  securities.    Sudi  parts  of  code 

317.  Amount  of  costs  limited.  civ.  proc.,  ||  3272-3275  as  seem  applicable  to  justice  court 

318.  Costs  upon  demurrer.           ,  practice  have  been  rewritten  and  adapted.    §  3074,  orir- 

319.  When  defendant  entitled  to  moreased  costs.  nally  partly  revised  from  R.  8.,  pt.  3,  ch.  2,  tit.  4,  §  128, 

320.  CkMts  in  action  on  judi^nent  of  justice.  first  sentence;  L.  1857,  oh.  775;  12,  ha  part:  L.  1866, 

321.  Taxation  of  oosts.  oh.  692,  §2. 

322.  Costs  on  judcment  for  one  or  more  defend- 

323.  Costs  wrongfully  coUected  may  be  recovered  §  ^^^'  When  neither  party  tO  recover  COStS. 

Qo^  r>    ''^'  «•/«!.                ^'  Iq  either  of  the  following  cases,  costs  shall 

324.  Fees  x>f  justice  of  the  peace  m  action.  x  i-              j  j  a       -^l             a^iT^  ^^^^^^v*,  it-i-^ 

325.  Fees  of  Justice  of  the  peace  in  special  proceed-  >^ot  be  awarded  to  either  party,  but  each  party 

incB  or  action  not  before  justice  of  peace.  must  pay  his  OWn  COSts: 

i?'  SS^TfS^veKn-feeiL  ^'  ^^^""^  ^®  *^'^^  *«  discontinued  by  the 

328!  Costs  of  commisBo^  absence  of  the  justice  for  more  than  one  hour, 

329.  Juror's  fees.  after  the  summons  is  returnable,  or  after  the 

Hi'  SoSSmlnt  of  costs  and  fees  *'°^®  ^  which  the  trial  has  been  adjourned. 

332."  Payment  by  adverse  party  of  costs  and  fees.  2.  Where  the  justice   is  disqualified,   for  a 

333.  Any  person  may  subpoena  witnesses.  reason  specified  m  section  fifteen  of  the  ju« 

334.  Provision  for  fees  applies  to  civil  actioins  only,  diciary  law. 

3.  Where  the  action  is  discontinued,  upon 

§  814.  When  prevailing  party  to  recover  costs,  the  ground  that  the  d^endant  is  an  infant,  for 

Except  as  otherwise  specially  prescribed  by  whom  a  guardian  ad  litem  hafl  not  been  ap- 

law,  a  party  who  recovers  judgment  in  an  pointed. 

action  in  a  justice's  court,  is  entitled  to  costs;  4*  Ii^  &n  action  to  recov^  one  or  more  chat- 

which   must   be   included   in   the   judgment,  tels,  where  the  plaintiff  recovers  a  chattel,  or 

Costs  consist  of  the  fees  allowed  by  law  for  part  of  a  chattel,  or  the  value  thereof,  and  the 

services  necessarily  rendered  in  the  action  at  defendant  also  recovers  a  chattel,  or  part  of  a 

the  request  of  the  party  entitled  to  costs  or  chattel,  which  has  been  replevied  and  delivered 

paid  by  him,  as  prescribed  by  law;  and  of  such  to  the  i>laiiitiff,  or  the  value  thereof.     The 

other  expenses  as  a  party  is  entitled  to  include  plaintiff  is  entitled  to  costs,  where  both  parties 

in  his  costs  by  express  provision  of  law.  recover,  as  specified  in  this  subdivision,   un- 

Dertv»lloii.-<k)de   civ.   proc.,   13074.  as  am.  by  1^88  the  chattel,  for  which  the  defendant  re- 

L.  1903,  ch.  276,  first  two  sentences,  without  change.  The  covers,  has  been  replevied  and  delivered  to 

provision  for  security  for  «»^  byforeign  corporation  re-  ^q  plaintiff. 

written  *««?  included  m  next  section.    13074,  onginaUy  ^«««»*v»»*. 

partly  revised  from  R.  8..  pt.  8,  oh.  2.  tit.  4,  i  126,  first  .  Dertvattoo.— Code  dv.   proc.,   §  3075.    as    am.    by 

■entence;  L.  1857,  oh.  775, 1 2.  in  part;  L.  1866,  oh.  692, 1 2  L.  1809.  ch.  65,  without  ohanse. 

§  315.  Security  for  costs  where  plaintiff  is  §  317.  Amount  of  costs  limited, 

foreign  corporation.  The  sum  to  be  awarded,  as  coots,  to  the 

The  defendant  iii  an  action  brought  in  a  prevailing  party,  except  where  it  is  otherwise 

justice's  court  may  require  securitv  for  costs  specially  prescnbed  by  law,  is  limited  as  follows: 

to  be  given  where  the  plaintiff  is  a  foreign  cor-  1.  It  cannot  exceed  fifteen  dollars,  besides 

poration.     A  written  demand  requiring  such  the  fees  of  witnesses,  where,  upon  the  trial  of 

security  shall  be  served  upon  the  plaintiff  and  an  issue  of  fact  or  of  law,  either  party  recovers 

filed  with  the  justice.   The  plaintiff  shall,  within  damages  to  the  amount  of  fifty  dollars  or  more, 

five  days  thereafter,  either  deposit  with  the  or  one  or  more  chattels,  the  value  of  which, 

justice  the  sum  of  two  himdred  and  fifty  dollars,  as  fixed,  together  with  the  damages,  if  an^, 

to  be  applied  to  the  payment  of  the  costs,  if  amounts  to  fifty  dollars  or  more;  or,  where,  if 

any.  awarded  against  him,  or  file  with  the  the  defendant  recovers  judgment,  the  sum  for 

justice  an  undertaking,  executed  to  the  de-  which  the  plaintiff  demanded  judgment  was 

fendant  by  one  or  more  sureties,  approved  by  fifty  dollars  or  more^  or  the  value  of  all  th< 

the  justice,  to  the  effect  that  they  will  pay,  chattels  to  recover  which  the  action  was  brought 

upon  demand,  to  the  defendant,  all  costs  which  was  stated  in  the  complaint  at  fifty  dolkrs 

may  be  awarded  to  him  in  the  action,  not  ex-  or  more. 

ceeding  a  sum  specified  in  the  undertaking,  2.  In  evenr  other  case,  it  cannot  exceed  ten 

which  must  be  at  least  two  hundred  and  fifty  dollars,  besides  the  fees  of  witnesses  attending 

dollars.    The  plaintiff  must  also  serve  upon  the  from  another  county. 

defendant  a  notice  that  such  undertaking  has  But  the  prevailing  party  is  entitled,  in  ad- 
been  filed.  Within  five  days  after  service  of  dition  to  the  sum  specified  in  this  section,  to 
the  notice  of  the  filing  of  tibe  imdertaking,  the  the  fees  and  expenses  allowed  by  law  for  a 
defendiAt  may  serve  upon  the  plaintiff,  or  his  commission  issued  to  examine  a  witness  not 
attorney,  a  notice  that  he  excepts  to  the  sure-  residing  in  the  county  or  in  an  adjoining  county; 
ties  therein.    Within  five  days  after  service  of  and  for  each  adjournment  exceeding  one  which 
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was  granted  upon  the  application  of  the  party  §  822.  Costs  on  judgment  for  one  ot  more 

against  whom  the  jud^ent  is  rendered.  defendants. 

DwlTslloD.— Code   eiy.   prde.,    1 9076,  as  am.  by  In  an  action  against  two  or  more  defendants 

L  L^isw'oTi^trW'SSr'  ***^'^  •  Bubatitttte  ^q^.  ^^^^  j^  interest  who  make  aepai&ie  de- 

,  I  ,     pw*.  fenses  by  separate  answers,  if  the  plaintiff  fails 

§  318.  Costs  upon  demurrer.  to  recover  judgment  against  all,  the  justice  must 

Where  judgment  is  rendered  upon  the  trial  award  costs  to  those  who  have  judgment  in 

of  a  demurrer,  the  costs  of  the  trial  must  be  their  favor. 

included  therein;  otherwise  costs  are  not  al-       D^tauoiu-Code  dr.  ivoe..  |ao80,  iritbout  ahance; 
lowed  upon  the  trial  of  a  demurrer.  aiigiiiaUyveviaedfromlLS.,pt.3,oh.lO,tii.l,|l& 

Dctfration. — Code  cit.  proo..  1 3077,  without  ohaoge. 

§  319.  When  defendant  entitled  to  increased       8  3^-  Costs  wrongfuUy  collected  may  be  re- 
^3l^^  covered  back. 

In  either  of  the  foUowing  eases,  a  defendant  Where  a  justice  includes  in  a  judgment  a 

in  whose  favor  a  final  judgment  is  rendered  in  greater  amount  of  costsjjan  is  allowed  by  law 

an   action   wherein   the   compUint   demands  ««nimproj>er  item  of  costs  w  fees  Mid  the  same 

judgment  for  a  sum  of  money  only  or  to  recover  w  coUwted,   the  person  from  whom  rt  was 

a  ^ttel  is  entitled  to  recover  the  costs  pre-  collected  may  noti^thst^dmg  the  judpm^t, 

scribed  in  the  preceding  sections  of  this  article,  recover  from  the  justice  who  has  received  it  the 

and  in  addition  thereto  one-half  thereof:  amount  thereof  with  interest. 

1.  Where  the  defendant  is  or  was  a  public  jPertmiioo.— Code  eiv.  proo.,  |  aosi,  iritbout  change; 
officer  appointed  ot  elected  under  the  autnority  ori«>n»lly  reviied  from  R.  8.,  pt.  d,  oh.  2i  tit.  4. 1 330. 

of  the  state  or  a  person  specially  appointed 

according  to  law  to   perform  the    duties  of  §824.  Feesof  justice  of  tiie  peace  in  action. 

such  an  office,  and  the  action  or  special  pro-  ^  justice  of  the  peace  is  entitled  for  the  serv- 

ceeding  was  brought  by  reason  of  an  act  done  jces  specified  in  twT  section  in    an    action 

by  him  by  virtue  of  his  office  or  an  aUeged  brought  before  a  justice  of  the  peace,  to  the 

omission  by  him  to  do  an  act  which  it  was  his  following  fees: 

official  duty  to  perform ;  Yot  a  summons,  fifty  oents 

2.  Where  the  action  was  brought  against  the  For  an  order  of  arrest,  fifty  cents, 
defendant  bv  reason  ^f  an  act  done  by  the  For  a  warrant  of  attaijhment,  fifty  cents, 
command  of  such  an  officw  or  person,  or  in  p^^  ^  requisition  in  an  action  for  a  chattel , 
his  aid  or  assistance,  touching  the   duties  of  ^^y  (.^q^ 

the  offiee  or  appointment;  /or  a  subpoena  including  all  the  names  in- 

.J'^"^^  .?  ^^^^  was  brought  ^mst  gerted  thereinTfifty  cents. 

the  defwidant  for  taking  a  distress,  making  a  p^^,    ^j^^    Acknowledgment  of  a  power  of 

sale  or  doing  any  otW  act  by  or  under  color  attorney,  twenty-five  cents. 

of  authority  of  a  statute  of  the  state.  ^^^  {^^^^  ^  affidavit  or  administering  an 

But  this  section  does  not  apply  where  an  oath,  twent/cents. 

officer  or  other  person  specified  herein  unites  p^,  dra^ng  a  bond  or  an  undertaking,  fifty 

m  his  answer  with  a  person  not  entitled  to  ^^g^f^ 

such  additional  costs.  Por  drawing  an  affidavit,  ^pUcation  or  no- 

DcHiB«on.--Code.  civ.  proe..  §  3358.  without  ohaoM  ^^^^  required  by  statute,  ten  cents  a  folio. 

so  far  aa  It  i^phea  to  justioa   court  practice;  made  appB-        ^iri~J:lJl^'^"^^L^L»*;yv«  t^  o  ^^^mmiaair^n 
cable  by  oodSiciv.  proo..  1 3079.  1 8268.  originally  reviaod        For  heanng  an  appbcation  for  a  commiBSion 

from  R.  8.,  pt.  3.  eh.  10,  tit.  1,  §  34.  to  examine  one  or  more  witnesses,  one  doUar. 

§  S20.  Costs  in  action  on  judgment  of  justice.  ^  ^^J  ^  oj^?^  ^<^  «»c^fi  ^°^°?'^?^!?£:tt^ 

:  . .  ^      •  j         X    *      •    4.-^^  tending,  setthng  and  certifying  interrogatories 

In  an  action  upon  a  judgment  of  a  justice  geventylfive  cents, 
of  the  peace  brought  in  the  county  who-em  it        For  hearing  an  application  to  discharge  a 

was  rendered  within  five  years  ^ter  the  ren-  defendant  from  arrest  or  to  vacate  or  to  modify 

dition  thereof  against  a  defendant  imon  whom  ^  warrant  of  attachment  or  increase  the  plain- 

the  wimmons  was  personally  served  no  costs  ^^q,^  security  thereupon,  one  dollar, 
c^  be  recovered,  except  wh^e  the  justice       p^^  ^  adjournment,  ©ccept  where  it  is  made 

who  rendered  the  judgment  is  dead  or  out  of  y^    ^^e  justice  upon  his  own  motion,   twenty- 

office  or  otherwise  incapable  of  acting  or  has  ^^^  cents 
removed  from  the  county  or  where  one  of  the        p^^.  ^  yg^jre  fif tv  cents 
parties  has  died,  or  where  the  docket  of  the        p^,^  impaneling  and  shearing  a  jury,  fifty 

judgment  has  been  lost  or  destroyed.  cents        *^  «=» 

,l>«Hjstloii^--Codo  civ.  proc..  1 3164.  without  change;  p^^  hearing  the  plaintiff's  evidence  where  the 

oncinaUy  revised  from  code  of  proo..  {  71,  last  clause.  ,  t  "*  "^  "*»  vi*^»~   •                 ^_^4.„ 

^^^                             K.     .  •     .  defendant  does  not  appear,  fifty  cents. 

§821.  Taxation  of  costs.  For  the  trial  of  a  demurrer,  fifty  cents. 

Where  a  justice  renders  a  judgment  he  must  For  the  trial  of  an  issue  of  fact  where  the 

specify  in  his  docket-book  the  items  of  costs  defendant  appears,  two  dollars  for  each  day 

which  were  allowed  by  him.    Before  any  item  actually  spent  on  the  trial, 

of  costs  is  thus  allowed  other  than  a  fee  to  the  For  receiving  and  entering  the  verdict  of  a 

justice  or  to  a  juror  or  witness  who  attended  or  jury,  fifty  cents, 

to  a  constable  who  has  certified  the  amount  of  For  entering  judgment,  fifty  cents, 

his  fee  upon  a  paper  filed  with  the  justice,  the  For  filing  each  paper  required  by  statute  to 

party  must  show  by  his  oath,  or  that  of  his  be  filed,  ten  cents. 

attorney,  to  the  satisfaction  of  the  justice  that  For  a  transcript  of  a  judgment,  fifty  cents, 

the  item  was  actually  and  legally  paid  or  in-  For  a  copy  of  any  paper  for  which  a  fee  is  not 

curred.  expressly  prescribed  oy  law,  ten  cents  for  each 

D«rifstlOB«^Code  civ.  proc.,  |  3078,  without  ohaD«e.  folio. 
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For  an  execution,  or  the  renewal  of  a  execu*  the  fee  allowed  in  such  an  action  for  the  same 

tion,  fifty  cents.  service. 

For  making  a  return  upon  an  appeal  from  a  For  taking  the  deposition  of  a  witness  upon 

judgment,  tlfee  dollars.  an  order  made  or  a  commission  issued  by  a 

For  an  order  directing  an  action  or  special  court  of  record  of  the  state  or  a  court  in  anoUier 

proceeding  to  be  continued  before  another  jus-  state  or  a  territc«y  or  a  foreign  county,  ten 

tice.  fifty  cents.  cents  for  each  folio. 

For  services  when  associated  with  another  For  making  the  necessary  return,  and  a  cer- 

justice  in  any  case  where  a  fee  therefor  is  not  tificate  thereto,  one  dollar. 

e3cpressly  prescribed  by  law,  for  each  day  actu-  For  taking  an  affidavit  or  administering  an 

ally  spent,  two  dollars.    (Am.  by  L.  1921,  ch.  oath,  twenty  cents.    (Am.  by  L.  1921,  ch.  641, 

641,  in  effect  Oct.  1, 1921.)  in  efifect  Oct.  1,  1921.) 


112,  M  am.  by  L.  1873,  eh.  14A. 

§  826.  Fees  of  justice  of  tiie  peace  in  special  {  826.  Fees  of  constable, 

proceedings  or  action  not  before  justice  of  peace.  a  constable  is  entitled,  for  the  services  speci- 

A  justice  of  the  peace  is  entitled,  for  services  in  fied  in  this  section,  to  the  following  fees: 

a  special  proceedmg  or  an  action  not  brought  be-  1.  In  an  action  brought  before  a  justice  of  the 

fore  a  justice  of  the  peace,  to  the  following  fees:  peace  or  in  a  justice's  court  of  a  city: 

For  a  warrant,  in  a  case  where  a  fee  therefor  For  serving  a  summons,  fifty  cents; 

is-notexpressly  prescribed  by  law,  fifty  cents.  For  serving  a  summons  and  executing  an 

For  a  warrant  for  the  apprehension  of  a  per-  order  of  arrest,  one  dollar  and  fifty  cents; 

son  charged  with  being  the  father  of  a  bastard.  For  serving  a  summons  and  leving  a  warrant 

seventy-nve  cents;  for  endorsing  a  warrant,  of  attachment,  one  dollar  and  fifty  cents; 

issued  from  another  county,  fifty  cents.  For  serving  a  summons  and  affidavit  and  exe- 

For  services  when  associated  with  another  cuting  a  requisition  in  an  action  for  a  chattel, 

justice,  in  a  case  where  a  fee  tharefor  is  not  ex-  one  dollar  and  fifty  cents; 

pressly  prescribed  by  law,  for  each  day  actually  For  serving  an  order  directing  the  action  to  be 

spent,  two  dollars.  continued  b^ore  a  justice  other  than  the  one  be- 

For  a  precept  or  other  mandate  whereby  a  fore  whom  it  is  pending  and  for  attending  before 

special  proceeding  is  conunenced,  in  a  case  where  the  latter,  one  aoUar,  and  one  dollar  in  fuidition 

a  fee  therefor  is  not  expressly  prescribed  by  law,  if  he  so  attends  with  a  person  in  his  custody; 

fifty  cents.  For  collecting  money  by  virtue  of  an  execu- 

For  a  view  of  real  property  in  a  case  where  it  tion  for  every  dollar  collected  to  the  amount  of 

is  required  by  law,  seventy-five  cents.  twenty-five  dollars,  ten  cents;  for  every  dollar 

For  a  warrant  of  attachment  to  arrest  a  collected  over  twenty-five  dollars^  three  centd. 

delinquent  juror  or  witness,  fifty  cents.  Where  a  judgment  or  an  execution  is  settled  after 

For  drawing,  signing  and  depositing  with  the  a  levy  the  constable  is  entitled  to  poundage  upon 

clerk  a  minute  or  record  of  conviction  of  such  a  the  sum  at  which  the  settlement  is  made  not 

juror  or  witness  or  of  any  person  for  contempt,  exceding  the  value  of  the  property  levied  upon; 

m  any  case  where  a  fee  therefor  is  not  expressly  For  each  mile  necessarily  traveled  going  and 

prescribed  by  law,  seventy-five  cents.  returning  to  serve  a  summons  or  to  serve  or 

For  an  execution  upon  such  a  conviction  be-  execute  any  other  mandate,  except  a  venire,  the 

fore  him,  fifty  cents.  distance  to  be  computed  from  the  place  of  abode 

For  drawing,  copying  and  certifying  a  bond,  of  the  person  served  or  the  place  where  it  is 

an  undertaking^  a  recognisance  or  other  written  served  to  the  place  where  it  is  returnable,  fifteen 

security,  and  filing  the  same  with  the  county  cents;  but  where  two  or  more  mandates  in  one 

clerk  or  other  officer  with  whom  it  must  be  filed,  action  are  served  or  executed  upon  one  journey 

fifty  cents.  or  where  a  mandate  is  served  upon  or  executed 

For  a  warrant  of  conunitment  for  any  cause,  against  two  or  more  persons  in  one  action,  he  is 

fiftv  cents.  entitled  in  all  to  only  fifteen  cents  for  each  mile 

For  a  subpoena,  including  all  names  inserted  necessarily  travded; 

therein,  fifty  cents.  For  notifying  the  plaintiff  of  the  execution  of 

For  a  precept  to  notify  a  jury,  fifty  cents,  an  order  of  arrest,  fifty  cents;  and  for  going  to 

For  empaneling  and  swearmg  a  jury,  fifty  the  plaintiff's  residence  or.  if  he  is  found  else- 

oents,  except  in  proceedings  to  alter  or  lay  out  a  where  to  the  place  where  ne  is  found,  to  serve 

highway,  in  which  case  he  is  entitled  to  two  such  a  notice,  for  each  mile  traveled  going  and 

d(Mlars.  returning,  fifteen  cents; 

For  hearing  the  matter  concerning  which  a  For  suopoenaing  each  witness,  not  exceeding 

jury  is  called,  one  dollar  for  each  day  actually  four,  fifty  cents; 

spent.  For  notifying  the  jurors  to  attend  a  trial,  two 

For  receiving  and  entering  the  verdict  of  the  dollars. 

during  their 
am.  by 


rendered  m  an  action  before  a  justice,  a  fee  is  2.  In  a  special  proceeding: 

allowed  by  the  first  subdivision  of  this  section, t  For   notifying  jurors   to   attend   to   assess 

*So  in  origiiiai.    Word  "subdiviaion"  should  read  damages  in  proceedings  relating  to  highways, 

"flection."  fwrk  HnllAm* 

t  So  in  original.     Woida  "  first  subdivision  of  this  sec-  »'^S  **"""!?;  .^„  :„«^«  ^^  «**^«^  ;«  «««  r^^U^ 

tion  ••  should  read  "  last  section."  For  notifying  jurors  to  attend  m  any  other 


art.  15                                                 JOINT  DEBTORS  §  J  327-334 

case,  unless  a  fee  tho^or  is  specially  prescribed  §  829.  Juror's  fees. 

by  law.  for  each  person  notified,  t«a  cents;  and  Except  as  otherwise  specially  prescribed  by 

for  eadi  mile  actually  and  necessarily  traveled,  law,  a  person  notified  to  attend  as  a  juror  is  en- 

going  from  and  returning  to  his  place  of  resi-  titled  to  twenty-five  cent*  for  attending  and 

dence,  ten  cents;                   .                  ,  ,    ,  serving  upon  the  trial  of  an  action  or  the  hearing 

Fot  serving  a  precept  or  other  mandate  by  of  a  special  proceeding  before  a  justice  of  the 

which  the  special  proceeding  is  commenced,  peace,  and  to  ten  cents  for  attending  to  serve 

twenty-five  cents;  where  he  is  not  sworn 

For  spring  a  warrant,  in  any  case  whwe  a  Dtti^oo.~Code  civ.'i>roo..  1 3328.  withoat  ohance; 

fee  therefor  is  not  specially  prescribed  by  law,  origmftlly  nvised  from  R.  d^  pt.  3,  oh.  2.  tit.  4, 1 228.  in 

fifty  cents.  part;  L.  1806,  di.  692.  S  9. 

For  serving  an  order  directing   the  special  .  ^^^  tir:*--.—  *-.-.-. 

proceeding  to  be  continued  before  a  justice  \^'  Witness  fees. 

other  than  the  one  b^ore  whom  it  is  pending  A  witness  is  entitled  to  twenty-five  cents  for 

and  for  attending  before  the  latter  with  or  with-  each  day's  actual  attendance  before  a  justice  of 

out  a  person  in  his  custody,  one  dollar;  ^^^  peace  in  an  action  or  a  special  proceeding  or 

For  arresting  and  committing  any  peraon  before  a  commissioner  appointed  by  a  justice  of 

pursuant  to  process,  one  dollar;  *^®  peace  or  before  a  justice  of  the  peace  taking 

For  subpoenaing  each  witness,  not  exceeding  a  deposition  to  be  usm  in  a  court  not  of  record 

four,  twenty-five  cents;  ^^  another  state  or  a  territory  of  the  United 

For  each  mile  necessarily  traveled  going  and  States, 

returning  to  serve  or  execute  a  mandate,  the  ^IJartratlon.— <>>de  dv.  proc.,  i8M7.  witt^ 

distance  to  be  computed  from  the  place  where  ^^  iSJTSiflSw  tlO.'  ^                               '° 

it  is  served  or  executed  to  the  place  where  it  is  '    '        •     •      < 

returnable,  imless  a  different  rate  of  travel  fees  §  331.  Prepasrment  of  costs  and  fees, 

upon  the  service  or  execution  thereof  is  specially  x  justice  of  the  peace,  or  a  constable,  juror  or 

prescribed  by  statute,  ten  cents.   Where  two  or  witness  before  a  justice  of  the  peace  is  not 

more  mandates  are  served  or  executed  m  one  obliged  to  render  any  Service  without  the  previ- 

special  proceeding,   the  limitation  upon   the  ous  payment  or  tender  of  his  fee  therefor, 

amount  of  tra-vel  fees  specified  in  the  last  pre-  i>erif»tton.~Code  atv.proc..  13828.  without  ehanse; 

ceding  subdivision  applies.  oricixuaiy  revised  from  R.  SVpt.  8,  oh.  10,  tit.  4«  S  6,  last 

]>afTation.— Ckxle  ciy.  proo..  S  3323.  m  &m.  by  L.  1920.  wntenoe. 
oh.  309.  without  dumce,  except    the    last  sentence  ox 

fM.  1.  which  is  made  a  separate  section  (|  333).  post.  §  332.  Payment  by  adverse  party  of  costs  and 

The  amendment  to  the  fourlh  poracraph  from  end  eon-  *    *                 ' 

forms  to  the  practice  by  reason  of  a  misprint  in  editorial  ^ees. 

editions  of  the  code  dv.  proo..  tanee  1881.  ,(,^23,  ori^-  In  an  action  before  a  justice  of  the  peace,  if 

aally  revised  from  R.  S.,  pt.  3,  oh.  2,  tit.  4,  9  228.  m  part;  „^„  ««-,,,•/»««  «,.«  ^^w^A^oJa  tr,w>  o  novfv  onri  ho 

U  1886.  oh.  692, 1 6.  as  iSn.  by  L.  I869v  oh.  820;  L.  lOTs!  a^X  Services  are  rendered  for  a  party  and  he 

oh.  834.  f  1.  in  part.  neglects  to  pay  the  fees  allowed  therefor  by  law, 

'^®.*i522**™?'^*  ^  i®2l  made  toro'^'p™^  ««*•  ^^'  the  Other  party  may  pay  those  fees,  and  the 

proc.,  1 3323,  subd.  1.  as  am.  by  L.  1920,  ch.  309.  amount  thereof  must  be  taxed  as  part  of  his 

§827.  Afildavit  for  traveling  fees.  costs  if  he  recovers  costs. 

A  constable  who  charges  any  traveling  fees  D«lTatloii.-Codo  civ.  proc.  .1 8329  .without  chance. 

must  show  by  affidavit  that  the  travel  was  neo-        ,  -^^    .  ^.^  ^..u^^-...-  «»2«.^..^a 

essaiy  to  perform  the  service  with  respect  to  §  >^^-  ^^  P^'*^^  ""^  subpoena  witnesses 

which  it  is  charged;  that  no  more  miles  are  Any  person  may  subpoena  a  witness  in  ms- 

charged  for  than  were  actually  and  in  good  tice's  court.    If  such  person  is  not  a  constable, 

faith  traveled  for  that  purpose;  that  he  had  at  he  is  entitled  to  a  fee  of  ten  cents  for  each  wit- 

the  time  no  other  official  or  private  business  ness  subpoenaed,  not  exceeding  four, 

upon  the  route  so  traveled;  and  that  the  travel-  Dfrlvatlon.— Code  dv.  proc.,  §3323,  subd.  1,  laat 

in*  fp«»  arp  phanrpd  imon  onp  mandAtp  onlv  sentence,  as  am.  by  L.  1890,  ch.  21,  relating  to  su3>oenain« 

ing  leee  are  cnargea  upon  one  manaaxe  oniy  ^^^^  ^y  a  ponon  not  a  constable.   For  oriimal  den- 

which  must  be  attached  to  or  described  m  the  vation  of  f  33238ee  S 326.  ante. 

affidavit.    The  justice  taxing  the  fees  must  be  ,             .  m 

satisfied  that  the  miles  charged  for  were  actually  !  884.  Provision  for  fees  appbes  to  civU  ac- 

and  necessarily  traveled  as  stated  in  the  affida-  tions  only. 

vit.  Except    as   ot^herwise   expressly   prescribed 

DflrlTattoii.~Code  civ.  proc..  f  3324,  without  change;  therein,  the  foregoing  provisions  relating  to  fees 

orisinally  revised  frcMn  L.  1869,  ch.  820.  i2.  j^  justice's  court  do  not  apply  to  a  service  ren- 

S  828.  Costs  of  commission.  dered  in  a  criminal  action  or  proceeding. 

.   A  party  recovering  coste  in  an  action  before  a  J^^!^^^^^;^  t'iJSl^*^^^'^.  "" 

justice  of  the  peace  m  whose  behalf  a  commis-  "»*"*'*»'*'"«**' 

sion  has  been  issued  and  who  introduces  in  evi-  apttcls   15 

dence  a  deposition  taken  thereunder  is  entitled  akih^i^is   id 

to  recover  nis  actual  disbursements  thereupon,  •  .  ,  rifthtoM 

not  exceeding  the  following  sums:  commission-  jomt  ueDiors 

er's  fees  for  taking  and  returaing  testimony,  on^  Section  335.  Judgment  against   defendants   jointly  in- 

dollar:  each  subpoena  issued  or  oath  adminis-  debted  wh<m  all  are  not  served. 

tered  by  the  commissioner,  six  cents;  expense  of  336.  Effect  of  such  judgment. 

eenring  each  subpoen*  twenty-five  cents;  ^ach  ^;  g^SSgoTSSSS^SinftSSliSSr 

witness's  fees  for  each  day's  attendance  before  339.  How  coUected. 

the  commissioner,    twenty-five  cents;   postage  340.  Action  against  defendants  not  personally 

for  sending  imd  returning  the  commission  and  CoJl!SS?toiiioh .otion. 

papers  annexed  thereto  one  dollar.  342.  Answer. 

Dcrivatloii.— Code  civ.  proc.,  ^3325,  without  chance;  343.'  Provisional  remedies, 

orisinally  revised  from  L.  18«D,  ch.  138,  §  3.  344.  Judgment. 

M7 


§§  335-344  JUSTICE  CX)URT  ACT  art.  15 

§336.  Judgment  against  defendants  jointly  the  person  of  a  d^endant  whose  name  is  so 

indebted  when  all  are  not  served.  indorsed    thereupon.     An    execution    against 

In  an  action  wherein  the  complaint  demands  propatv  issued  upon  such  a  judgment  shall 

judgment  for  a  sum  of  money  against  two  or  ^^^  oe  levied  upon  the  sole  property  of  such  a 

more  defendants  alleged  to  be  jointly  indebted  defendant,  but  it-mav  be  collected  out  of  p«-- 

upon  contract,  if  the  summons  is  served  upon  sonal  property  owned  by  him  jointly  with  the 

one  or  more,  but  not  upon  all  of  the  defendants,  other  defendimts  who  were  summoned  or  with 

the  plaintiff  may  proceed  against  the  defendant  *"y  ^^  them  and  out  of  the  real  and  personal 

or  oefendants  upon  whom  it  is  served,  unless  property  of  the  latter  or  of  any  of  them, 

the  justice  otherwise  directs;  and,  if  he  recovers  I>«rlTBtlon.— Cod«  civ.  proc.,  f  1935,  without  ohan^ 

final  iiidffmpnf    it  mav  hp  tsikfm  afrainflt  all  fhp     "**°*  appbcable  to  juotioe  court  praoUoe  by  code  err. 
nnai  juagment,  it  may  oe  taic^  against  aii  tne  j  3^20.   1 1935.  origiiiany  nyrmd  from  ft  a,  pt  3, 

defendants  thus  jointly  indebted.  ch.  6,  tit.  6,  f  4. 

DeHTatloii.— Code  oiv.  proc.,  S  1932,  without  chan^;  . 

made  apj^eable  to  juetioe  court  practice  by  code  civ.  §  840.  Action    agsmst    dwenqants    not    per- 

proc.,  laoao.     11932,  orisiiially  revised  from  code  of,  gonaUy  summoned. 
proc.,  ■  13^  Aibd.  1« 

After  the  recovery  of  a  Judgment  against 

§  896.  Effect  of  such  judgment  joint  debtors  an  action  may  be  maintained  by 

Such  a  judgment  is  conclusive  evidence  of  the  judgment  creditor  against  one  or  more 

the  liability  ofeach  defendant  upon  whom  the  oi  the  defendants  who  were  not  summoned  in 

summons  was  personidly  served  or  who  af)-  the  original  action  to  recover  the  sum  remaining 

peared  in  the  action.    As  against  a  defendant  unpaid  on  the  original  judgment, 

not  summoned  it  is  evidence  only  of  the  extent  DeifTBtlwi.— Code  dv.  proc.,  f  1937,  rewnttvn,  hf 

of  the  pUintiff-s  demand  after  the  Hability-of  ^r^^S^'S:^^''Sr:;^o^u>'S^iSSi^ 

that  defendant  has  been  established  by  other  the  defendants  not  served,    f  1937,  ontinally  a  sutMtitate 

evidence.  for  code  of  proc.,  S  375. 

DeHTmtlon.— Code  civ.  proc.,  f  1933,  without  chance,  .  ^^^    r^^w^^^Ut*  ;••  M.^it  .^^M/k*. 

so  far  as  appUeable  to  justice  oourt  practice;  made  appH>         8  841.  Complamt  m  SUCn  action. 

S^i^tf^V'f^wf^i  1 1933,  orismaUy  revised  The  complaint  in  such  an  action  must  be 

fromB.a,pt.3,ch.6.tit.6.|2,  verified,  must  contain  an  aUegation  that  the 

§  887.  Docketing  judgment;  action  thereon,  judgment  has  not  been  paid  and  must  stote 

The  justice  who  gives  a  transcript  of  a  judg-  J^e  sum  remaining  unpaid  thereupon  at  the 

ment   taken   as   prescribed   in   section   three  *'°^e  of  the  venlication. 

hundred  and  thirty-five  must  distinctly  desig-  --SSR^SSid^lJ^^                        '**^* 

nate  in  the  transcript  each  defendant  who  was  •"«™*^                              **°^*  • 

not  summoned.     Thereupon   the  clerk   who  §842.  Answer. 

dockets  the  judgment  must  write  on  the  docket  xhe  defendant's  answer  is  restricted  to  de- 

opposite  or  under  the  name  of  each  defendant  f^^^^^  ^^  counterclaims  which  he  might  have 

on  whom  the  summons  was  not  served  the  n^^de  in  the  original  action  if  the  summons 

words  "not  summoned,"  and  a  like  entey  m^t  therein  had  been  served  upon  him  when  it  was 

be  made  by  e^h  county  cla-k  with  whom  the  g^st  served  upon  a  defendant  jointly  indebted 

judpn«at  is^  afterwards  docketwi.    The  judg-  ^^^  him,  objections  to  the  judpnent,  and 

mwit.  by  virtue  of  its  being  docketed,  does  defenses  or  oounterchiims  which  have  arisen 

not  bind  any  real  property  or  chattel  real  ^^^^  j^  ^^  rendered. 

owned  by  such  a  defendant.    An,  action  on  a  D€rt«llon.-Code  dv.  proc..  §  1930.  without  «hai«e; 
jud^ent  so  docketed  can  be  maintained  m  a  originaUy  levised from oodeof  proc,  f  379. 
justice's  court  a^inst   the  defendants  sum- 
moned only  in  a  Tike  case  and  with  like  effect  S  848.  Provisional  remedies. 
as  if  they  were  the  only  defendants  in  the  For  the  purpose  of  obtaining  an  order  of 
original  action.  arrest  or  a  warrant  of  attachment  the  action 

DeHfatfoB.— Code  civ.  proc,  U  109<(t  9021,  combined,  is  regarded  as  beins  founded  upon  the  con- 
tract upon  which  the  orighial  judgment  was 

§  888.  EzectttJOfi,  indoiBement  thereupon.  recovered. 

An  execution  upon  such  a  judgment  must  be  Dwlfatlon.— Code^dv.  proc.,  1 1940,  without  ^ucc 

issued  in  fona  agwnst  aU  the  defendante:  but  ^^^^^^^''tXlliS^^''^''''''''^        ' 
the  justice  or  county  clerk  must  indorse  there- 
upon a  direction  to  the  sheriff  or  constable,  {  844.  Judgment. 

as  the  case  may  be,  containing  the  name  of  y^^^  ^^^  judgment  is  in  favor  of  the  pUiin- 

each  defendant  who  was  not  summoned  and  ^ff  j^  j^^^^  determine  the  sum  rwnaining  un- 

restricting  the  enforcement  of  the  execution,  -^            ^^  original  judgment;  and  it  may 

as  prescribed  in  the  next  section.  j^^  dotted  and  an  execution  issued  thereupon 


form^^SS^lSS^^^  ^^^'^^"^nf^"?'^?^^"'TcSiTSifS 

court  practice  by  code  dv.  proc.  f  SBo.    1 1934,  orisi-  unpaid  and  the  costs  if  any.     Costs  must  be 

nally  revised  from  R.  s.,  pt.  3,  eh.  6,  tit.  6, 13.  awarded  as  if  the  action  was  brought  upon  the 

.  o,jv   xr «^n^«^  A  original  contract  and  the  sum  so  remaining 

§  889.  How  coUected.  ^^^p^^^  had  been  recovered  therein. 

An  execution  against  the  person  issued  upon  D^rifatlon.— Code  dv.  proc,  1 1941.  without  ohante; 

such  a  judgment  shall  not  be  enforced  against  orisin^  revised  from  code  of  proc,  f  380. 


art.  16                                                          STRAYS  {§  345-3  4 

ARTICLE  16  ^^^  justice  must  award  to  him  the  following 

Bxima  by  way  of  penalties  besides  the  costs  of 

Aninul  Straying   on   Highways  *^?  ^*'^°'    ,    .              ^                i 

j«^          ^M^s^     J  J    p^^  ^^j^  horse,  colL  ass,  mole,  swine, 

S«etion  346.  Action  acainst  pei«oa  mifferins  animftls  to  .bull,  OX,  COW  or  calf,  five  QoUars; 

346.  PiSStiJitobereoovenri.  2i  ^^'  .^'^  «^^^P  °5  S?*^'   one  dolUr. 

347.  CertamoffioeratoseiMMkimabstrayiQc.  The  entire  amount  of  the  penalties  may  be 

348.  When  private  paraon  may  aeiw  suoh  itmouUs.  recovered  in  one  action  although  it  exceeds 
3S0'  g!5jj' °JjP*™«  ~»«°«  *®  P"»*°*  i^*»*^^^  the  sum  for  which  a  justice  can  render  a  judg- 
36i:Pr«ept;hwSSw.  ment  in  an  ordinary  action. 

362.  Prooiof  aervioe of  preeept.  DerlTatfon.— Oxle  dv.  proo.,  i 3083,  without  ehange; 

353.  Answer;  trial.  originally  reviaed  from  L.  1863,  oh.  469,  f  1,  in  part,  as  am. 

354.  Deeiaion  m  favor  of  petition;  warrant  to  sell;  by  L.  1872,  oh.  776. 

execution  thereof. 

355.  AppUoationol  proceeds  of  aale.  §  347.  Certain    ofllcerg    to    seize    aminals 

356.  Dupontion  of  sorplua.  .  *    « 

357.  Disposition  of  surplus  when  no  claim  made  sirayuig. 

9u  rk-j'^**""  *  ^T^'  <L_       1             1  *u  Where  one  or  more  cattle,  horses,  colts,  asses, 

^-  ^ftrom^"  '***"  ^  ~^'"'  '"''^  ^'^  mules,  swine,  sheep  or  goate  are  found  running 

369.  Prooeedincp  upon  decision  in  favor  of  person  at  large  or  being  herdeof  or  pastured  in  a  public 

oMx  T\  "!!5*"f°*'J :     u  *      *-i  1           A  street,  highway,  park  or  place,  elsewhere  than 

*":  °^th^Sj;^°°  ^"^  *^'-  """^  in  a  city,  Se  to^  superintendent  of  the  town 

361.  When  animal  wilfully  set  at  large  by  third  or,  if  thev  are  80  found  within  an  incorporated 
«ao   A^P*'^'**                u  village,  the  street  commissioner  thereof,  having 

362.  Action  by  owner  m  such  a  ease.  i    i           i  j               u  •    -      ^a.:c.  j    ^e    ^.v.^ 

363.  Action  by  petitioner  and  by  officer.  personal  knowledge  or  being  notified  of  the 

364.  Demand  of  possession  after  final  order  and  fact  must  immediately  seize  the  animal  or 

4AK  ruJ^®**  -  *j       J    t                     1  animals  and  keep  it  or  them  in  his  possession 

*"•  °"'S.;3SSn*"'^  "'  ""^^--^  "*"'  until  disposed  of  as  pre-cribed  in  the^^foUowing 

366.  Stay  of  Evooeedings.  sections  of  this  article. 

ma'  aSS^  telliSmlSI?!^^  of  nro«-*«lin-  ^nA  D«rlTatton.-€ode  dv.  proc..  S  3064.  without  change; 

369.  Proceedinci uponSrmanoe.  ^^ ^  ^^2*  ^- ^®»  ^-  ^*7' 

370.  Limitation  of  action  for  seising  animals  <  a^o    -wm.  *     \  -  _..  >^2-^  ..^^i. 

371.  Certain  actions  cannot  be  ma&tained.  1 3*8.  When  private  person  may  seIze  such 

372.  Where     several     animals     are     treapassing  enSmalf. 

damages  are  entire;  ix'ooeedings  m  such  a  •         -.     ,.     ^         ^:.^.i> 

oasesT  Any  person  may  seise  one  or  more  animals 

873.  Proceedings  in  other  cases,  where  there  are  specified  in  the  last  section,  then  running  at 

vfM  a  ^?^^^  owners.  large  or  being  herded  or  pastured  in  a  pu3t)lic 

374.  Surplus  where  there  are  different  owners.  ?  *  .     u-  L.    *             ,           K            ,  ^_,,    «     xu^^ 

376.  When  one  action  supersedee  any  other.  street,  highwav,  park  or  place,  elsewhere  than 

376.  Rights  of  officers  when  private  person  fails  to  in  a  city,  bordering  upon  real  property  owned 

377.  PerSnr^tig  a  special  property  deemed  ^^  occupied  by  him   or  then  tresP«fBing  upon 

owner.                       »'  -i-'  ^  ^^  property  so  owned  or  occupied,  having 

378.  Agent  may  act  for  his  principal.  entered  thereupon  from  such  a  public  street, 
t  9At:    A  -Ai            •    A                  tf    •  highway,  park  or  place.    The  person  making 

fJlf^  ^°  ^          ^^''''  sufifenng  ani-  ^j^*  ^^^  ^^^  ^^p  ^^e  aniiial  or  animali 

mais  10  stray.  seized  in  his  possession  until  disposed  of  as 

Any  person  who  sutlers  or  permits  one  Or  prescribed  in  the  following  sections  of  this 

more  cattle,  horses,  colts,  asses,  mules,  swine,  article. 

aheep  or  goats  to  run  at  large  or  to  be  herded  Dertfatlon.— Code  dv.  proc.,  1 3085.  without  change; 

or  pastured  m  a  public  street,  highway,  park  originally  revised  from  L.  1862,  oh.  469,  S  2,  as  am.  by 

or  place,  elsewhere  than  in  a  city,  incurs  thereby  ^  i*^*  ^-  ^i** 

the  penalty  or  penalties  specified  in  the  next  c  349^  Officer  or  person  seizing  to  present 

section;  and  any  resident  of  the  town,  or  the  petition. 

officer  to  whom  a  fine  or  penalty  is  to  be  paid         .^  .1  _u  .. ; 

for  the  benefit  of  the  poor,  as  prescribed  in  ^  ^^^^^^  ^[  ""^^^  person  who  seizes  an  ani- 

section  twenty-four  of  this  act,  or  the  overseer  {^^i  «'"  animals,  as  presprib^.in  either  of  the 

or  superintendent  of  the  poor  of  the  town  or  last  two  sections,  must  immediately  file  with  a 

district  in  which  one  or  more  of  those  animals  J^tice  of  the  peace  of  the  town  in  which  the 

are  found  so  running  at  larije,  herded  or  pas-  f^'^^^T^  ^»f  "^^^  ?  ^^!u^ f^'^^uil'u^^ 

tured,  may  maintain  an  actfon  against  him  in  ^y  his  oath  setting  forth  the  facts  which  bring 

a  justice's  court  held  in  that  town  or  district  the  case  within  either  of  those  sectioM,  briefly 

to  recover  the  penalty  or  penalties  so  incurred.  ^.^^"^J?«  ^^^  ^^T?i  ^^  ^^^  ??^^'•*^  IS* 

Where  the  action  is  brought  by  a  private  person  ?>ther  the  name  of  the  owner  or  that  his  name 

the  justice  must  pay  the  proceeds  of  an  exe-  >»  ^^t  known  to  the  jjetitioner  and  c^not  be 

cution  issued  upon  a  iudgment  therein  in  favor  as^rtamed  by  him  with  reasonable  diligence, 

of  the  plaintiff  after  deductmg  the  costs  to  the  and  praying  for  a  final  order  d"jctin|  the  sale 

officer  who  might  have  brought  the  action,  as  ^{.  the  animaJ  or  animals^seized  and  the  ap- 

prescribed  in  this  section,  to  be  applied  by  phcation  of  the ^ceeda  thereof  as  prescnbed 

him  to  the  support  of  the  poor  within  ^is  town  ^"^  this  article.    Where  the  petition  afleges  that 

or  district  any  animal  or  animals  seized  were  then  tres- 

D«lvtlon.-Code  civ.  proc..  «  3082.  without  changj;  P^»f  *  Tr  i^"^  ^rT'l^  ^^i^^  """  ^^3"!!f 

ociginaUv  revised  from  L.  1862,  ch.  469,  1 1,  in  parCae  "V  the  petitioner,  it  must  State  the  amount  Of 

Am.  by  L.  1872,  ch.  776,  f  1.  the  damages,  if  any,  which  the  petitioner  has 

sustained  thereby.    In  that  case  the  decision 

i  346.  Penalties  to  be  recovered.  of  the  justice  or,  where  the  issues  are  tried  by 

If   the  plaintiff  recovers  judgment   in   an  a  jury,  the  verdict  must  fix  the  amount  of  the 

action  brought  as  prescribed  in  the  last  section  damages. 
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Pftin^Uan.'-Code  civ,  proo..  5  3086,  without  ohange;  §  868.  Answer;  trial. 

onginaUy  b  aiibstitute  tor  L.  1862,  oh.  450,  f  3,  in  port,  m  *                           '                     ,       .               •   ^         ^ 

am. ^L.  1867, fib. 814.  The  owner,  or  a  person  having  an  interest 

in  any  animal  seized,  may  appear  upon  the 

*5  850.  Precept  thereupon.  return  of  the  precept  and  thereby  make  himself 

Upon  the  presentation  of  the  petition  the  t^Pff^^  ^„^,^^^^ 

justfce  must  Issue  a  precept  und^  his  hand  ^^J^.P^^TiS^^^  Taw^?^ J^^^^^^ 

directed  to  the  owner,  if  his  name  is  stated  in  ^^h^f  l>t.rJi  Tn^t^J^^^ 

the  petition,  or,  if  it  is  not  so  stated,  directed  fL^^'l^^^ZiS,!  JT^ 

gene?ally  tc;  all  persons  having  any  interest  S  „Snrf«fo^.^nri^^^^  fe  n^n.  ^  S 

fn  the  inimal  or  animals   seizid,  briefly  re.  25,3^^!?^^'^^*^^^^^^ 

citing  the  substance  of  the  petitioA  desc4ing  5^^^.?^'^^^^^ 

Z  p^rn^or^^rtxl  \^ ^"^^r^s  ^^4=i^L?^^^^^^^ 

directed  to  show  cause  before  the  juSice  at  a  P    f ^i?^^,?'^!5,if  l*^^^^ 

time  and  pbice  specified  therein,  nit  less  than  IVh^Jf^  fn^n  JTvL^^^^ 

ten  or  more  than  twenty  days  after  the  issu-  ^?fj?^^?i,^^' tJ^^^^       otherwise  specially 

in,{  of  the  precept,  why  the  prayer  of  the  pe-  ^"^^  '^l^«  ^^^«-    .  ^     .,,    ,    , 

tmnn  nhniild  nnt  Hp  -ffmnf^  »BrlTBtlon.— Code  ay.  proc.,  f  3090.  without  ehaofe; 

WWOn  snoUiQ  not  oe  graniea.  origlnaUv  a  subsUtute  for  L.  1862.  eh.  459.  §  3,  in  part,  aa 

DeHTatioii.-<}ode  oiv.  proc..  f  3087,  without  ohange;  *»•  hy  L.  1867,  ch.  814. 

originaUy  a  mibatitute  for  L.  1862.  ch.  459. 1 8.  in  part,  aa  ,  ..^    ,^     .  .        .     ^              *       ^.^    - 

amT  by  L.  1867.  oh.  814.  i  864.  Decision  m  favor  of  petitioner;  war- 
rant to  sell;  execution  thereof. 

§  861.  Precept;  how  served.  If  no  person  appears  and  answers  or  if  the 

The  precept  must  be  served  upon  the  person  decision  of  the  justice  or  the  verdict  of  the 

to  whom  it  IS  directed  by  his  name  within  the  juryi  ^^^ere  the  issu^  were  tried  by  a  jury,  is 

same  time  and  in  like  manner  as  a  summons  is  ^^  favor  of  the  petitioner,  the  justice  must 

required  to  be  served,  as  prescribed  in  section  make  a  final  order  directing  the  sale  of  the  ani- 

eiffhty  of  this  act.    Where  it  is  directed  gener-  n^al  or  animals  seized  and  the  application  of 

ally  to  all  persons  having  an  interest  in  the  the   proceeds   thereof,    as  prescribed   in   this 

animal  or  animals  seized,  4t  may  be  served  by  article.    Thereupon  the  justice  must   issue  a 

a  constable  of  the  town,  or  by  an  elector  thereof  warrant   under   Ips   hand   directed   g^erally 

-^specially  authorized  so  to  do  by  a  written  in-  to  any  constable  of  the  county  commanding 

dorsement  upon  the  precept,  under  the  hand  him  to  sell  the  animal  or  animals  seized  at 

of  the  justice^  by  posting  a  copy  thereof  in  at  public  auction  for  the  best  price  which  he  can 

least  six  public  and  conspicuous  places  in  the  obtain  therefor  and  to  make  return  thereof  to 

town   where  the  seizure  was  made,   one  of  the  justice  at  a  time  and  place  therein  specified 

which  places  must  be  the  nearest  district  school  ^ot  less  than  ten  nor  more  than  twenty  days 

house,  or,  if  the  seizure  was  made  within  an  in-  thereafter.    The  sale  must  be  made  upon  the 

corporated  village  having  schools  in  charge  of  like  notice  and  in  like  manner  as  a  sale  of  prop- 

a  board  of  education,  a  building  in  which  such  erty  by  virtue  of  an  execution  issued  by  a 

a  school  is  kept.    Each  copy  must  be  so  posted  justice  of  the  peace,  and  the  constable  must 

within  two  days  after  the  precept  is  issued,  oiake  return  as  required  by  the  warrant  and 

Where  the  precept  is  directed  to  a  person  by  must  pay  the  proceeds  of  the  sale  to  the  jus- 

his  name  and  proof  is  made  by  affidavit  to  the  tice,  deducting  therefrom  his  fees  at  the  rate 

satisfaction  of  the  justice  that  it  cannot  with  allowed  by  law  for  the  collection  of  such  an 

reasonable  diligence  be  personally  served  imon  execution. 

that  person  within  the  county  at  least  six  oays  DeHTatloii.— Coda  dv.  proe.,  f  3091,  without  ehancea 

before  the  return  day  thereof,  the  justice  may  ^*Wf  i^r^sii"^  ^  ^*^'  "*"  **'  § »' «  p«*» •• 

by  a  written  ord^r  direct  that  service  thereof  •  y   ■       .    •      . 

be  made  by  posting  copies  thereof  at  least  five  §  866.  Application  of  proceeds  of  sale, 

days  before  the  return  day,  as  pr^cribed  in  ^he  justice  must  apply  the  proceeds  of  the 

this  section,  in  which  case,  service  thereof  may  ^^^  as  follows*          ^^  ^         ^      ^^ 

be  madewcordingly.           _  ^     .  ^  1.  He  must  pay  the  costs  of  the  petitioner 

<^^TX;^di^'L'^2hTli9?^X  S^  as  tax«l  by  the  justice  at  the  same  rates  .as 

am.  by  L  1867,  ch.  814.  the  costs  of  an  action  brought  before  him,  in- 
cluding the  justice's  fees  in  such  an  action; 

§  862.  Proof  of  service  of  precept  a,nd  also  the  fees  for  the  service  of  the  precept, 

At  the  pUce  where  the  precept  «  returnable  g^^'  reA^^na^eJ^,;e'^f  ^Lmmoi 

and  at  the  expiration  of  the  time  specified  in  bTa  roneteble   '^                          aummona 

;ki*''r»i^7'i.i""**!!{^  *?u  '""'^1  <?'  *!'.'''  '^h  2.  Out  of  the  remainder  of  the  proceeds  he 

the  petition^-,  unless  the  precept  is  directed  ,3^^;^  j„  ^j^  own  use  a  fee  of  one  dollar 

to  a  person  by  his  name  and  he  appears,  must  fo^'each  animal  sold 

'^""Jl^T^  .K  *^\^^^9^  °^  ,%  P'^'^Pt'  «  3.  Out  of  the  remainder  of  the  proceeds  he 

E^  w  Jki  *  ^Ik"*  ^*      •  11      *  iT*"  "^7^  must  pay  to  the  officer  or  other  paSon  making 

by  a  constable,  either  personally  or  by  pwting  ^^      V  ^     ^    following  fees  for  the  seizure^ 

his  wntten  return  upon  the  precept  is  sufficient  ^^  animal  seized  and  sold,  to  wit:  one  dollar 

P»  fii  !y  *■  J""^  l"^^'^  *°J  K  "^^'^  f  for  each  horse,  colt,  a«  or  mule;  fifty  cents  for 

stated  therein.    If  it  was  served  by  a  priv^  ^  ^uU,  ox    cow  or  calf;  aid  twenty-five 

pewon,  proof  of  service  must  be  made  fcy  aflS-  ^^j,  („,  '^^        ^   ^^eep  or  swine;  together 

J_^   ^        ^  ,     .             .  ^^     . ,         .  with  a  reasonaUe  compensation  fixed  by  him 

«£SK^li^f^\'^*rVft'nn2^  {«'  i^«  ««;M«d  keeping  of  each  animaf  from 

am.  by  L.  1867,  oh.  814.  the  time  of  the  Seizure  to  the  time  of  the  sale; 
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and  also  where  any  animal  sold  was  seized  retain  the  surplus  in  his  hands  until  the  de« 

while  trespassing  upon  real  property  owned  or  termination. 

occupied  bv  the  petitioner,  the  damages  sus-  DcrlYatlon.— Code  oiv.  proe.,  f  a094.  without  dhangt; 

tained  by  the  petitioner  in  consequence  thereof  orislnaUy  •  mxbttitate  for  L.  1882,  eh.  469;  f  8.  in  pwt.  ■■ 

aa  ascertained  by  the  decision  of  the  justice  •"•  ^^  ^  ^^^*  **■  ^^^ 

or  the  verdict  of  the  jury  upon  which  the  final  §  868,  Order  ttpon  claim  for  surplus;  appeal 

order  was  made.  tiierefrom. 

4.  Out  of  the  remainder  of  the  proceeds  he  An  appeal  from  an  order  determining  a 
must  pay  to  the  officer  to  whom  a  fine  or  penalty  claim,  as  prescribed  in  the  last  two  sections, 
is  to  be  paid  for  the  benefit  of  the  poor,  as  may  be  taken  to  the  county  court  by  a  claimant 
prescribed  m  section  twentjr-four  of  this  a«t,  within  ten  days  after  the  making  of  the  order, 
the  following  penalties,  to  wit:  five  dollars  for  ^g  from  a  judgment  of  a  justice  in  an  action  to 
each  horse,  colt,  ass,  mule,  bull,  ox,  cow,  calf  recover  a  sum  equal  to  the  claim;  and  the  pro- 
or  swine  seized  and  sold;  and  one  dollar  for  ceedings  thereupon  are  the  same,  except  that 
each  sheep  or  goat  seized  and  sold;  which  pen-  an  undertaking  is  not  necessary  for  any  pur- 
alties  must  be  received  by  the  officer  for  the  poae.  Upon  such  an  appeal  each  other  claim- 
benefit  of  the  poor  of  his  town  or  district.  ant  whose  interest  is  affected  by  the  order  ap- 

5.  If  any  surplus  r^nains  he  must  pay  the  pealed  from  must^be  made  a  re^ondent.  If 
same  to  the  person  or  persons  entitled  thereto  there  is  no  such  claimant  the  officer  entitled 
as  prescribed  in  the  following  sections  of  this  to  the  surplus  must  be  made  respondent;  but 
*'^^<^®'  costs  cannot  be  awarded  against  him  unless 

IMfmtloB.--Code  civ.  proa.,  f  9092.  withoiat  ehance:  he  appears  upon  the  appeal,  in  which  case  the 

^b^"i W*^1i r      ^    ^  oh.  459,  §  3.  in  part,  M  ^^s  are  in  the  discretion  of  the  appellate  court. 

Where  an  i^peal,  ti^en  as  prescribed  in  this 

§866.  Disposition  of  surplus.  section,  is  perfected  the  county  judge  may  in 

Any  person  may  within  ten  days  after  the  ^  discretion  make  an  'order   extending    the 

return  of  the  warrant  file  with  the  justice  a  *Jnie  within  which  pajmient  of  the  surplus 

written  claim  to  the  surplus  of  the  proceeds  ^^^  ^^  made  as  prescnbed  m  the  last  section 

of  the  sale  or  to  any  part  thereof.    On  the  ^^    staying    payment    accordingly.      Unless 

eleventh  day  after  the  return  or,  if  it  is  a  Sunday  8"ch  an  order  is  made  and  a  copy  thereof  is 

or  a  public  holiday,  on  the  first  day  thereafter  served  upon  the  justice,  payment    must    be 

which  is  neither  Sunday  nor  a  public  holiday,  niade  as  prescnbed  in  the  last  section  notwith- 

the  justice  must  proceed  to  inquire  into  the  standing  the  appeal;  and  upon  pnxrf  of  the 

claims  so  filed;  and,  for  the  purpose  of  deter-  payment  the  appeal  must  be  dismissed.   Where 

mining  them,  he  must  hear  the  allegations  and  a°  appeal  is  taken  to  the  supreme  court  from 

proofs  of  eacn  claimant;  and  he  may  issue  sub-  ^e  determination  of  the  county  court  the 

poenas,  as  upon  the  trial  of  an  action.    He  county  judge  9r  a  justice  of  the  supreme  court 

may  upon  the  application  of  any  claimant  and  °^*y  make  a  like  order  and  with  like  effect, 

for  good  cause  snown  adjourn  the  hearing  from  iKHTatfon.— Code  olv.  proe.,  f  8095,  without  ohange. 

time  to  time  but  not  more  than  thirty  days  in  j  359.  Proceedings  upon  decision  in  favor 

all.    After  hearing  the  allegations  and  proofs  of  person  answering. 

of  all  the  claimants  he  must  decide  the  claims  t#  .  u^  j^:-;^^  ^r  xu^  :„^:««  ^,  ^u^  ,r^^;^^  ^t 

«.«r]  ^»«4»«  -«  ^«^^«  »^»^«^:n»K,     Tf  «,v  ^i«;«««  :<■  If  the  decision  of  the  justice,  or  the  verdict  01 

and  enter  an  order  accordingly.    If  no  claim  is  .1,^  ;„^,  ™.k««-.  i.u«  :^..^  -.-^  *-;^wa  u^r  «  ;.,«,, 

Aiori  r>«  :e  4.K«  •,•«!*«.  *«  4.K«  <,i,»Ui.,fl  ,«^.«»,P  ^^  o«,r  tfac  juTy  where  the  issues  are  tned  by  a  jury, 

nied  or  if  the  nght  to  the  surplus  money  or  any  •    . '  (^„^^  ^t  *u^  .^».»^.«  ..«««»»:.«».    u  tv^.il^ 

part  thereof  isTot  establishSl^ the  Ltisf  J  'L'^^rZuJ of'J^^i^^^.  VSe 

tion  of  the  lustice,  as  prescribed  m  this  sec-  .    J       v*»t"c  w  co^  cmmauw  owpctv^.     ai  um^ 

X'"     "»  ""^  jt«uivc,  «  ^i^yi.^^u  lu  wAio  a^K,  justice  or  the  jury  find  that  the  seizure  was 

tion,  any  person  whose  claim  was  not  deter-  J*«?^!*r  "*  w**^j«*t  m*av»  «»«««,  vm^  «*>■      ^     «» 

•     J           iu   u      •              ^        1  •    \i~    \  malicious   and   without   probable   cause,    the 

mined  upon  the  hearing  may  file  a  claim  thereto  JJ^iB^on  or  vw^dirt  imiflt  aLmr  the  diukatres 

at  any  time  before  the  expiration  of  a  year  „!2!\nVL  ^J^o^  .!^!^n«  h^^^i^ 

from  the  return  of  the  warrant;  and,  thereupon,  "^^X^'l.^y  r^^^^^^                                 ^^ 

*i»«  :»«4.;^»  «,*,.-*  «-rx««.^  ««  J^^^Jiu.^  :»^k;.  of   the   seizure  and   detention.      Ihe  justice 

aLf/n^^^r?in^.^^^^^  f  XZ  i^^  wiH^n  thcrcupon  must  make  a  final  order  awarding 

?hf  ^n  d^v«      ^  ^  the  person  so  answering  the  return  of  the 

.L-f  -«        *^  J     .             .  ^««o     .  V    .    ^  animal  or  animals  so  seized  or  the  value  thereof 

nerlTSlioil.— Code  civ.  proo.,  S  3093,  without  change ;    zt  _   r^fiirn  ni^nnnf  Hp  hnA    t^mrpthor  with  hifl 

originaUy  a  eubeUtute  for  L.  1862,  ch.  469, 1 3.  in  p«t,  as  "  a  return  cannot  DC  nao,  togetner  wicn  nis 

am.  ^L.  1867.  ch.  814.  costs  at  the  rates  allowed  by  law  m  an  action 

brought  before  him  to  recover  a  chattel  and 

§  867.  Disposition  of  surplus  when  no  claim  also  twice  the  sum  assessed  as  his  damages  if 

made  within  a  year.  any.     Thereupon  a  warrant  must  be  issued 

If  at  the  expiration  of  one  year  after  the  ^y  ^^^  justice  to  a  constable  to  the  same  effect 
return  of  the  warrant  any  portion  of  the  sur-  as  an  execution  issued  in  an  action  to  recover  a 
plus  remains  a  claim  to  which  has  not  been  chattel  upon  a  judgment  in  favor  of  the  de- 
established  to  the  satisfaction  of  the  justice  fendant  where  the  chattel  has  not  b^  de- 
pursuant  to  the  provisions  of  the  last  section,  livered  to  him;  and  each  provision  of  this  act 
the  justice  must  pay  it  for  the  benefit  of  the  relating  to  a  judgment  and  an  execution  in 
poor  to  the  officer  to  whom  a  fine  or  penalty  s^eh  a  case  applies  to  a  final  order  made  and 
18  to  be  paid  for  the  benefit  of  the  poor,  as  pre-  a  warrant  issued  thereupon  as  prescribed  in 
scribed  in  section  twenty-four  of  tnis  act;  and,  *^^'8  section. 

thereupon,  all  persons  are  forever  barred  from  .D«rlT»ttoii.-<5ode  civ.  prop.,  1 3096,  without  chance; 

any  claim  thereto.     But  if  a  claim,  filed  as  ongi^ly  revi«d  from  L.  f862.  c£.  459.  §  7,  as 

•t_j'Ai-ii         A*                   '             J  ^«   io07,  cn.  ol4. 

prescribed  m  the  last  section,  remains  unde-  ^               .       .   ^        x_»  • 

termined  at  the  expiration  of  the  year,  the  §860.  Demand  of  possession  before  tnal; 

justice   must  determine  it   within   ten   days  proceedings  thereupon, 

thereafter;  and^   for  that  purpose,   he  must  At  any  time  after  the  precept  is  issued,  and 

tn 
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before  the  oommencement  of  the  trial,  the  §368.  Action  by  petitioner  and  by  officer, 

owner  of  any  animal  seized  may  file  witn  the  Where  the  poesession  of  an  animal  has  beai 

justice  a  written  demand  of  the  possession  delivered,  as  prescribed  in  the  last  section  but 

thereof.    Thereupon  he  is  entitled  to  the  pos-  one,  an  action  may  also  be  maintained  by  the 

session,  upon   complying  with  the  following  petitioner  in  the  special  proceeding  before  the 

terms:                           ,     .      -     .      ,             ,  justice  against  the  person  who  committed  the 

1.  He  must  pay  to  the  justice  for  the  use  of  ^fuj  act  to  recover,  in  addition  to  all  other 

the  petitioner  the  costs  of  the  proceedings  to  damages  sustained  by  the  plaintiff  in  conse- 

the  time  of  filing  the  demand,  as  prescribed  in  quence  of  the  wilful  act,  all  sums  to  which  the 

subdivision  one  of  section  three  hundred  and  plaintiff  would  have  been  entitled  out  of  the 

fifty-five  of  this  act,  and  also  the  sums  payable  proceeds  of  the  sale  as  prescribed  in  section 

on  account  of  each  animal  whereof  possession  three  hundred  and  fifty-five  of  this  act,  other 

is  so  demanded,  as  prescribed  in  subdivision  than  the  compensation  paid  for  the  care  and 

three  of  the  same  section;  which  sums  must  be  keeping  of  the  animal,    ai  the  like  case,  if  the 

fixed  by  the  justice  after  hearing  the  allega-  petitioner  is  a  private  person,    the  officer  to 

tions^d  proofs  of  the  parties.  whom  a  fine  or  penalty  is  to  be  paid  for  the 

^'  J  «  ^^^  ^*J.  P*y  ^°  *^®  justice  a  fee  of  benefit  of  the  poor,  as  prescribed  in  section 

one  dollar  for  each  animal  whereof  possession  twenty-four  of  tnis  act.  may  maintain  an  action 

IS  so  demanded.  against  the  person  wno  committed  the  wilful 

3.  If  the  petitioner  is  an  officer  to  whom  a  act  to  recover  the  penalties  to  which  the  plain- 
fine  or  penalty  is  to  be  paid  for  the  benefit  of  tiff  would  have  been  entitled  out  of  the  proceeds 
the  poor,  as  prescnbed  m  section  twenty-four  of  the  sale  as  prescribed  in  that  subdivision, 
of  this  act,  the  claimant  must  abo  pay  to  the  Neither  of  the  actions  specified  in  this  or  the 
justi<^  for  the  petitioner  s  use  the  sum  speci-  ig^t  section  is  affected  by  the  pendency  of,  or 
fied  therem  on  account  of  eacK  anim^  whereof  the  recovery  ot  judgment  in,  either  of  the 
possession  is  so  demanded.  others 

4.  The   claimant   naust   also  prove   to   the  D«,;atloii.-Oode  civ.  proo.,  i  3100,  without  chaoce. 
satisfaction  of  the  justice  by  affidavit  or  other 

competent  evidence  that  he  is  the  owner  of  »  ^ha    t\         j<              •       ^ai^ 

each  animal  whereof  possession  is  so  demanded.  §  "^*  Demand  of  possession  after  final  order 

Each  person  who  has  appeared  must  have  w^d  before  sale, 

notice  of  and  may  oppose  tne  claim.  A  person,  entitled  to  demand  the  posseflsion 

DcHTmttoB.-Coda  civ,  proc.,  §3007.  without  obuflB;  ?^  »?  animal,  as  prescribed  in  section  three 

orisinaJly  reviaed from  L.  1862.  oh.  450,  f  4. m modifiedby  hundred  and  Sixty  of  this  act,  who  did  not  ap- 

L.  1867,  oh.  814.  pear  upon  the  return  of  the  precept  or  upon  tne 

trial,  may  file  with  the  justice  a  written  demand 

§  861.  When  animal  wilfully  set  at  large  by  of  the  possession  at  any  time  after  the  final  order 

tiiird  person.  and  not  less  than  three  davs  before  the  time 

Where,  in  a  case  specified  in  the  last  section,  appointed  for  the  sale;  and,  thereutxMi,  he  is 

the  person  filing  a  demand  presents  therewith  entitled  to  the  possession  upon  complying  with 

iO-ine  justice  sufficient  proof  by  affidavit  or  the  following  terms: 

otherwise  that  the  runninff  at  large,  herding,  1.  He  must  furnish  bjr  affidavit  or  other  corn- 
pasturing  or  trespassing,  l>y  reason  whereof  petent  evidence  a  sufficient  excuse  to  the  satis- 
the  animal  or  animals  of  which  he  demands  faction  of  the  justice  for  his  failure  to  appear, 
possession  were  seized,  was  caused  by  the  2.  He  must  in  all  respects  comply  with  the 
wilful  act.  intended  to  effect  that  object,  of  a  provisions  of  section  three  hundred  and  sixty  of 
person  other  than  the  owner,  and  also  makes  this  act,  except  that  it  is  necessary  for  him  to 
the  proof  specified  in  subdivision  four  of  that  pay  only  one-half  of  the  justice's  fees,  as  pre- 
aection,  he  is  entitled  to  possession,  pursuant  scribed  in  subdivision  two  of  that  section,  and 
to  his  demand,  upon  paying  to  the  petitioner,  one-half  of  the  fees  payable  to  the  petitioner  for 
or  to  the  justice  for  his  use,  a  reasonable  sum  the  seizure  of  each  animal  as  prescribed  in  sub- 
to  be  fixed  by  tiie  justice  after  hearing  the  division  three  of  section  three  hundred  and  fifty- 
allegations  and  proofs  of  the  parties  as  comi-  five  of  this  act. 

pensation  for  the  care  and  keeping  of  the  animal  D«riTmtlon.— Code  civ.  proc.,  |  aiOl,  without  Qhanse; 

or  animals  whereof  possession  is  so  demanded  f^aJ^^oh^          ^'  ^^^'  '^'  *^'  **•"••"•  ^^ 

and  without  paying  any  other  sum  specified  ... 
in  the  last  section. 

^  .^ .__     ^  .    .            ,-^o     .^.     .   .  §865.  Order  upon  demand  of  possession; 

DerlvrntloB. — CJode  civ.  proe.,  1 3098,  without  ohAoce:  ^   '^.i  ai,^.^*,.^--. 


ori^dnal^reviaed  from  L.'  1862,' d>.  450,  1 5.  m  wmeaSi  appeal  therefrom. 

hjr  L.  1W9,  flh.  424.  Where  a  demand  for  the  return  of  the  posses- 
sion of  an  animcd  is  filed  as  prescribed  in  either 

S  862.  Action  by  owner  in  such  a  case.  of  the  last  five  sections,  the  justice,  at  the  re- 

The  owner  of  an  animal,  seized  in  consequence  qu«<^  9^  either  psrty  thereto,  must  make  Mid 

of  a  wilful  act  specified  in  the  last  sectioil,  may  ^^^  '^.^^'s  ^''^^.^  ^  ""^^  '**^''^   k! 

recover  in  an  Action  against  the  person  who  ^^'  ^  ^^  aPP«^,  f'<>'^  f^^^  ""^^  ^^7 > 

committed  it  aU  damsels  sustained  by  him  in  tak«i  to  the  county  court  by  the  person  makmg 

consequence  thereof  iEcluding  the  sum  paid  ^4«'°^d^''^J^®'*^^P^^*?*^f  *£f^i^^^^^ 
in  order  to  recover  possession  of  the  animal  as  ^^l^^  ^^  any  time  before  the  final  order  m  the 
prescribed  in  the  last  section;  and,  in  addition  «Pecial  proce«iing  is  made;  and  each  person  or 
thereto,  the  sum  of  twenty  dollars  for  each  party  so  entiUed  to  appeal  must  be  made  a  re- 
animal  seised.  sppndent  upon  an  appeal  taken  by  one  of  the 

others.    The  appeal  must  be  taken  in  like  man- 

L.  1869;  oh.  424.  m  an  action  to  recover  a  chattel;  and  tne  pro- 

tn 
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oeedings  thereupon  are  the  same  except  as    the  eoiinty  court  muist  appoint  a  time  and  place 
otherwise  prescrmed  in  the  next  section.  at  which  the  justice  must  fix  the  sums  payable 


DeHvattoB.— Cod«  civ.  proo.,  f  3102,  without  ehAQce. 


by  the  appellant  pursuant  to  his  undertaking. 
Tiie  justice  may  adjourn  the  hearing  to  another 


§  806.  Stay  of  proceedings.  place  and  to  another  time  not  exc^ing  three 

An  appeal  from  an  order 'specified  in  the  last  days  after  the  time  so  appointed.    The  justice 

section  is  not  effectual  for  any  purpose  unless  the  must  fix  the  sums  so  payable  as  if  a  warrant  for 

appellant  procures  from  the  county  judge  an  the  sale  of  the  animals  seized  had  been  returned 

order  directing  a  stay  of  the  proceedings  upon  and  the  proceeds  thereof  paid  to  him  by  the  con- 

the  petition  and  a  stay  of  the  execution  of  the  stable,  as  prescribed  in  section  three  hundred 

order  appealed  from  and  files  it  with  the  justice  and  fifty-five  of  this  act.   The  undertaking  upon 

within  tne  time  allowed  for  the  appeal.    The  the  appeal  inures  to  the  benefit  of  each  officer  to 

order  may  be  granted  or  refused  in  the  discre-  whom  any  sum  is  paydble,  as  prescribed  in  that 

tion  of  the  county  judge,  or  granted  upon  such  section;  and,  with  respect  to  any  of  those  sums, 

terms  as  to  security  or  otherwise  as  he  thinks  the  respondent  is  a  trustee  for  the  officer  entitled 

proper;  and  it  may  be  vacated  or  modified,  thereto. 

either  absolutely  or  unless  further  security  is  ]>afT»tfon.— Code  dv.  proo.,  f  3106.  without  change; 

given,  in  his  discretion.  orkinaUy  reyised  from  L.  1862,  eh.  409,  f  6,  in  part,  aa 

DefflTatioa.-Code  civ.  proc.  f  3108.  without  ehanse.  ^^°*^  ^^  ^  ^*^'  ^'  ^^^ 

§  S67.  Appeal  from  final  order.  §  ^70.  Limitation  of  action  for  seizing  animals. 

Within  ten  days  after  a  final  order  upon  a  ,  Where  an  animal  is  seized  upon  the  ground 

petition  is  made,  as  prescribed  in  this  article,  that  it  was  running  at  large  or  was  being  herded 

an  appeal  therefrom  may  be  taken  by  the  peti-  ^^  pastured  or  was  trespassing  contrary  to  the 

tioner,  or  by  the  person  answering,  in  like  man-  provisions  of  this  article,  and  the  officer  or  other 

ner  as  an  appeal  from  a  judgment  of  the  justice  person  fnakinc  the  seizure  immediately  files  his 

in  an  action  to  recover  a  sum  of  money,  equal  to  petition  and  diligently  prosecutes  the  same,  as 

the  value  of  the  animal  or  animals,  and  the  pro-  prescribed  in  this  article,  an  action  to  recover  the 

ceedings  thereupon  are  the  same,  except  as  animal  so  seized  or  to  recover  damages  for  the 

otherwise  prescribed  in  the  next  section.  seizure  or  for  any  act  subsequent  thereto  must 

Dertf»tlon,-Code  civ.  proc.,  f  3104,  without  chaote;  *>e  commenced  within  one  year  after  the  cause  of 

omnally  revised  from  L.  1862.  oh.  450,  f  6,  in  part,  as  action  accrues. 

added  by  L.  1867.  ch.  814.  D«riTBtlon.-Code  dv.  proc..  1 3107,  without  ebange; 

origioaUy  levised  from  L.  1867,  oh.  814,  f  7. 

§  868.  Appeal  by  claimant;  stay  of  proceed- 
ings and  delivery  of  possession.  §  871.  Certain  actions  cannot  be  maintained. 

An  appeal  from  a  final  order  taken,  as  pre-  A  person  to  whom  the  precept  was  directed  by 

scribed  m  the  last  section,  by  the  person  answer-  his  name  and  who  was  personally  served  there- 

ing  is  not  effectual  for  any  purpose  unless  the  with  or  a  person  who  has  appeared  and  answered 

i4>pellant  files  with  the  notice  of  appeal  an  order  in  the  special  proceeding  or  demanded  the  re- 

of  the  county  judge,  or,  if  he  is  absent  from  the  turn  of  any  animal  seized  cannot  maintain  an 

county,  of  a  justice  of  the  supreme  court,  recit-  action  against  the  officer  or  other  person  seizing 

ing  that  the  appeal  has  been  perfected  and  that  an  animal,  or  a  person  acting  by  his  command  or 

security  has  been  given  thereupon,  as  prescribed  in  his  aid,  in  a  case  specified  in  the  last  section, 

in  this  section,  and  directing  a  stay  of  proceed-  But,  except  as  specified  in  this  section,  the  owner 

ings  upon  the  final  order  appealed  from  and  of  an  animal  seized  or  detained  under  color  of 

that  the  possession  of  the  animal  or  animals  any  provision  of  this  article  may  maintain  an 

seized  be  delivered  to  the  appellant.   The  order  action  to  recover  the  animal  or  its  value  or 

can  be  made  only  where  an  undertaking  is  given  d^onages  for  the  seizure  or  detention  or  for  any 

by  the  appellant  as  required  for  the  purpose  of  unla^ul  act  subsequent  thereto,  if,  in  fact,  the 

perfecting  an  appeal  from  a  judgment  and  stav-  animal  was  not  at  the  time  of  the  seizure  run- 

ing  the  execution  thereof;  and  also  an  undertak-  ning  at  large  or  being  herded  or  pastured  or 

ine  in  the  same  or  another  instrument  to  the  trespassing,  as  the  case  may  be,  as  specified  in 

efl^ct  that,  if  the  final  order  appealed  from  is  the  foregoing  provisions  of  this  article, 

affirmed  or  if  the  appeal  is  dismissed,  the  appel-  DcrlTatton.—Code  civ.  proc.,  f  3108,  without  change, 
lant  will  pay  all  sums  which  the  justice  awards 

against  him  upon  the  hearing  after  the  deter-  j  373^  Where  several  animals  are  trespass- 
mi  nation  of  the  appeal,  as  prescribed  in  the  next  ^  damages  are  entire;  proceedings  in  such, 
section,  not  exceeding  a  sum  specified  therein;  ^^g. 

which  must  be  at  least  twice  the  amount  of  all  „   *  .,  ^  «„^^«  ^r  ^«*«,«»;«:,*„  *\^^  A^r^^^^ 

the  sums  which  might  be  deducted  from  the  pro-  Jor  the  purpose  of  deto-mming  the  damages 

ceeds  of  the  sale,  m  prescribed  in  section  t&ree  sustained  by  ^^e  petiti^^^^^ 

hundred  and  fifty-five  of  this  act.     The  sum  ^'°»als  are  found  «"?^^taneous  y  t^^^ 

must  be  fixed  and  the  undertaking  must  be  ^R^,^^  property  owned  or  occupied  by  him^ 

S>^n>v^  by  the  judge  who  grants  the  order.  ?"  the  <i«°^«  <lf «  ^y  ^  th^^^^ 

W^n  filing  the  order  ^th  thelustice  the  appel-  «  to  be  regarded  «^£?^e  by  th^^^^^               ^nd 

l^is  forthwith  entitled  to  the  possession  of  the  the  petitioner's  remedy  therefor  is  entire  and 

i\>;«!oi v!r  animalfl  baJ*^^  ^ust  bc  cuf orccd  agaiust  all  the  animals  and  the 

J^fJ. J  fTl-'      .„r«  without  «h«»«.  proceeds  of  the  Mde  thereof.    Where  different 

c-SSRl^a^f^T  ^^^^^  persons  who  are  known  ojm  different  anim^^ 

addedby L.  1867. ch. 814.  Seized,  the  precept  must  be  directed  to  all  of 

them  by  their  names.   If  one  or  more  of  the  own- 

§  869.  Proceedings  upon  aiBrmance.  ers  are  known  and  the  others  are  unknown  and 

If  the  final  order  i^pealed  from  is  affirmed  cannot  be  ascertained  with  reasonable  difa'gence, 

upon  an  appeal  taken  by  the  person  answering  the  precept  must  be  directed  to  each  known 

tn 
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owner  bv  his  name,  and,  also  generally  to  all  position  of  the  surplus  arisingi  as  prescribed  in 

persons  naving  an  interest  in  those  animals  the  this   section. 

owners  of  which  are  unknown.    In  a  case  speci-  DerlTmttoiu— Code  oiv.  proc,  S  3111.  withoat  chwige. 
fied  in  this  section,  a  demand  of  the  possession 

of  an  animal  seized  cannot  be  made,  as  pre-  §376.  wnen  one  action  supersedes  any  other. 

scribed  in  section  three  hundred  and  sixty  or  Wliere  two  or  more  persons,  or  an  ofhcer  and 

three  hundred  and  sixty-four  of  this  act,  unless  a  private  person,  are  authorized  by  this  article 

it  is  made  with  respect  to  all  the  animals  seized  to  bring  an  action  or  to-seize  an  animal  and  take 

and  by  persons  entitled  to  the  possession  of  all  the  proceedings  prescribed  in  this  curtide  for  the 

of  them.   But  a  separate  demand  may  be  made,  disposition  thereof,  the  commencement  of  an  ao- 

as  prescribed  in  section  three  hundred  and  sixty-  tion  or  the  seizure  of  the  animal  by  either  of  them 

one  of  this  act,  by  each  owner  of  one  or  more  supersedes  the  right  of  an v  of  the  others  to  bring 

animals  seized;  in  which  case,  if  possession  is  such  an  action  or  to  make  such  a  seizure  with 

delivered  to  him  as  prescribea  in  that  section,  respect  to  the  animal  seized  or  in  question  in  the 

the  petitioner's  remedv  for  his  damages  is  the  action.    But  the  justice,  in  his  discretion,  may 

same  with  respect  to  the  animals  or  animals  of  allow  an  officer  or  other  person  who  is  interested 

which  possession  is  not  so  delivered  and  against  in  the  recovery  or  in  the  application  of  the  pro- 

the  proceeds  of  the  sale  thereof  as  if  those,  ceeds  of  the  sale  to  appear  in  the  action  or  spe- 

whereof  possession  is  so  delivered,  had  not  been  cial  proceeding  for  the  purpose  of  protecting  his 

trespassing  upon  the  property.  interest  and  to  take  such  part  in  the  proceedings 

DerlTattoii.-Code  civ.  proc..  f  3109,  without  change,  therein  as  the  justice  thinks  propw. 

DcfflYalloii.— Code  dv.  proo.,  1 3112,  withoat  ehaoge. 

Jrfie^l^^neV*"  ^''  '""'  J376^^^<,f  offic,n.  when  private  pe«<« 

.niI?XLl^tfwi^*i^^^„?f.^n^^^  Where  a  seizure  is  made  by  a  private  person 

fS-T^^  !i^?^,^vf^  hL  '^^n/^JflS^  as  prescribed  in  this  article,  and  the  poekssion 

^LnZd  Hiff»^^  tii^^aU  ^^,S?  »  ^f^l  of  in  animal  seized  is  abandoned  by  him  without 

persons  own  dinerent  animals  seized,  a  separate  £i,v„  „  «.«i.:*;^«  «•  «rU«««  ««  »^;^1  u^^.—ul  u 

l^ial  proceeding  may  be  institute,  as  pre-  fil"»?  a  Pet't'O".  «' v^tere  anj^ction^  broMht  by 

op^Mx  |/AVM^«^i  ft   xm«j   ^^^    »wivuv^^,  CM  pA^  pnvate  person  as  prescribed  m  this  article,  is 

sTaS  Tn?  wonv^'^orreTwir^^eS  f ^xlT^'s^iSetf^'^;*'^^ 

F„^^^'^3  ^.^^h^^n^  whZ^h!  »'  i"  subdivision  four  of  section  three  hundred 

jomtly,  m  which  ca»e  ^h  person  to  whom  the  ^  fifty-five  of  this  act,  unless  he  has  assented 

Kl*^  ?nSf  iK'',=l*Sz1S'hrt2"e  ^.i'^^-jl'l-^*. -«»^ent_or_d^^ 


against  him  separately,  and  the  final  order  may  r^,^^,  ««4.;^«^,  4.£«  J!^Tu;!l™  ;^  *u  "        •  i 

iSin^irnrnfiL^r  morc  of  the  pcrsous  SO  an-  form^actio'i,  or  the  petitioner  in  the  special 

j^iii  i«Mii^  111'--- -^  *""*^  w  proceeding,  to  recover,  he  is  entitled  to  judg- 

swering  with  respect  to  the  animal  or  animak  Sjgnt  accordingly.                                        ' 

owned  oy  him  or  them  and  for  his  or  their  costs,  -^.    ^        ^j     .            ,«,,•     .^^ 

and  against  the  remainder  of  the  persons  answer-  I>«iTmttoii.-Codo  civ.  proc.,  §  8113,  without  change. 

ing  or  to  whom  the  precept  was  directed  or  for  §  377.  Person    having    a  special     property 

the  sale  of  the  remainder  of  the  animals  in  like  deemed  owner. 

manner  as  if  the  former  persons  had  not  an-  tx7v^«  «  «^«-«,» ;«  „*  ^k^  *:«»«  ^c  *i.«  «^; « 

"^^i 1^1  ^^4.  K«^«  «r».»^  ;«  *k«>  ^^^^^^i.  When  a  person  is  at  tne  time  of  the  seizure  en- 

swered  or  had  not  been  named  in  the  precept.  x:<.i^  f^  fiT^  ,x/>fl«*w«;rx«  /*/  ««%  A^ivnoi  ««  »»r;IIi. 

But  the  pe«on  first  .makin,^  a  demancf  of  L  ^^J^^l^^:rZfe^  l^  Znfof.'S 

SSr^S^to^'trtire"^'  ^/ de^Zdj^l^d"!  P-Perty  therein  he  is  deem'ed  for  aU  the'Tu^ 

uuc  uu0bo<A#  «/"«=  w***^  VI  v**^  vt^ouvA,  ouu  a  poses  of  this  article  the  owner  thereof . 

person  subsequently  making  a  demand  is  ex-  ^  n^^„°_J.^    .            TotTi  ^u    *  u 

cused  from^e  payment  of  any  costs  except  »«i^*tton--<^e  civ.  proc..  1 3ii4.  without  chance. 

those  which  have  accrued  since  the  former  de-  §  378.  Agent  may  act  for  his  principal. 

™tl!i   ^        ^j    •            .o,,n     .*v    .  u  The  duly  authorized  agent  of  the  owner  or 

DcrlTatloii.--Code  av.  proc.,  f  3110.  without  chance,  p^pg^n  entitled  to  the  possession  of  an  animal,  as 

5  374.  Surplus  where  there  are  diflFerent  own-  ^^^^  '^  ^\^^  ^f'^'^f  may  answer,  in  his 

s  oi«.  oiu|iAus  wuoxo  ui«;io  u^  «uu«;icui,  vwu  ^^^  name,  make  any  demand  or  take  any  other 

•"•                      ,.                 ,       .  .    ,  proceeding  which  the  owner  or  person  so  entitled 

Where  proceedings  are  taken  jointly  against  may  take  as  prescribed  in  this  article, 

different  persons  who  own  different  animals  D«riTBtIoii.-Code  dv.  proc..  §  31 15.  without  change, 
seized,  as  prescnbed  in  either  of  the  last  two 

sections,  the  surplus  remaining  in  the  justice's  ARTICLE  17 
hands  must  be  distributed  between  them  in  pro- 
portion to  the  value  of  the  animals  owned  by  Summary  Proceedings  to  Recover  Possession  of 
each  to  be  determined  by  the  justice.     Any  Real  Property 
owner  may  claim  separatdy  his  proportion  of 

the  surplus:  and  sections  three  hundred  and  (Art.  17,  §  37d-415,  repesded  by  L.  1921,  oh.  200. 

fifty-six  ana  three  hundred  and  fifty-seven  of  in  effect  Oct,  1,  1921.    Transferred  to  civil 

this  act  apply  to  a  claim  made,  and  to  the  dis-  practice  act  as  art.  83,  §  1410-1447.) 
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art.  18 


BONDS  AND  UNDERTAKINGS 


{§416-423 


ARTICLE  18 
Bonds  and  Undertakings 

Section  410.  Bond  and  undertaking;  sureties  and  acknowl- 
edgments. 

417.  FUinc  bond  and  undertaking. 

418.  Certain  bonds  and  undertakings;  when  suffi- 

cient. 

419.  Amending  defects. 

420.  Form  of  bond  and  undertaking;  affidavit  of 

sureties;  approval. 

421.  Party  need  not  join  with  sureties;  when  one 

surety  sufficient. 

422.  Deposit  after  giving  bond. 

423.  Aaditional  security. 

424.  Bond  to  people  or  public  officer,  for  benefit  of 

a  suitor. 

425.  Change  of  parties. 

§416.  Bond  and  undertaking;  sureties  and 
acknowledgments. 

A  bond  or  undertakiug  given  in  an  action 

or  special  proceeding  as  prescribed  in  this  act 

must  be  executed  by  at  least  one  surety,  and 

be  acknowledged  or  proved,  and  certified  in 

like  manner  as  a  deed  to  be  recorded. 

Dttlvatlon. — Code  civ.  nroo.,  §810,  without  change 
except  to  require  execution  oy  at  least  one  surety;  made 
api^cable  to  justice  court  practice  by  code  civ.  proo., 
13347,  subd.  6. 

§417.  Filing  bond  and  undertaking. 

A  bond  or  undertaking  required  to  be  given 
by  this  act  must  be  filed  with  the  justice,  ex- 
cept where,  in  a  special  case,  a  different  dis- 
position thereof  is  directed  by  the  court  or 
prescribed  in  this  act. 

DeHvatton.— Code  civ.  proc.,  f  816,  made  am>licable  to 

J'ustioe  court  nraetioe  by  code  civ.  proo.,  f  3347,  subd.  6. 
)  816,  originaOy  revised  from  code  of  proo.,  f  423. 

§418.  Certain  bonds  and  undertakings; 
when  sufficient. 

A  bond  or  undertaking  reguired  by  statute 

to  be  given  by  a  person  to  entitle  him  to  a  right 

or  privilege  or  to  take  a  proceeding  is  sufficient 

if  it  c3nforms  substantially  to  the  form  therefor 

prescribed  by  the  statute  and  does  not  vary 

therefrom  to  the  prejudice  of  the  rights  of  the 

party  to  whom  or  for  whose  benefit  it  is  given. 

DcrlTatlon. — Code  civ.  proc.,  S  729,  without  chan^; 
made  applicable  to  Justice  court  practice  by  code  civ. 
proc.,  f  3347,  subd.  6.  I  729,  originally  revised  from  R.  8., 
pt.  3,  oh.  8,  tit.  17,  f  33. 

§  419.  Amending  defects. 

Where  such  a  bond  or  undertaking  is  de- 
fective the  court,  officer  or  body  that  would 
be  authoriz^l  to  receive  it  or  to  entertain  a 
proceeding  in  consequence  thereof  if  it  was 
perfect  may  amend  it  accordingly  on  the  ap- 
plication of  the  persons  who  executed  it;  and 
it  shall  thereupon  be  valid  from  the  time  of 
its  execution. 

DeHTatloii. — Code  dv.  proc.,  §730,  without  change; 
made  M>plioable  to  justice  court  practice  by  code  civ.  pro., 
1 3347,  subd.  6.  1 730,  originally  revised  from  R.  S.,  pt.  3, 
ch.  8,  tit.  17,  S  34. 

§420.  Form  of  bond  and  undertaking;  affi- 
davit of  sureties;  approval. 

A  bond  or  undertaking  executed  by  a  surety 
or  sureties  as  prescribed  in  this  act  must 
where  two  or  more  persons  execute  it  be  joint 
and  several  in  form;  and,  except  when  executed 
by.  a  fidelity  or  surety  company  or  when  other- 
wise expressly  prescribed  by  law.  it  must  be 
accompanied  with  the  affidavit  or  each  surety 
flub-jomed  thereto  to  the  effect  that  he  is  a 


resident  of  and  a  householder  or  a  freeholder 

within  the  state  and  is  worth  the  penalty  of 

the  bond  or  twice  the  sum  specified  in  the 

undertaking  over  all  the  debts  and  liabilities 

which  he  owes  or  has  incurred  and  exclusive  of 

property  exempt  by  law  from  levy  and  sale 

under  an  execution.    The  bond  or  undertaking, 

except  as  otherwise  expressly  prescribed  by 

law,  must  be  approved  by  the  court  before 

which   the  proceeding  is  taken,   or  a  judge 

thereof,  or  the  judge  or  justice  before  whom 

the  proceeding  is  taken.    The  approval  must 

be  indorsed  upon  the  bond  or  undertaking. 

DcrlTatloB.— Code  civ.  proc.,  S  812.  as  am.  by  L.  1892, 
eh.  568,  L.  1895,  oh.  511,  L.  1899,  ch.  726,  L.  1901,  oh.  524, 
first  part  without  change,  except  the  omiaaion  of  the  provi- 
sion relating  to  a  bond  or  undertaking  without  surety; 
the  section  made  applicable  to  justice  court  practice  by 
code  dv.  proc.,  1 3347,  subd.  6.  f  812,  originally  new  in 
code  civ.  proc.;  but  see  R.  S.,  pt.  3,  ch.  1,  tit.  2,  i  148. 

§421.  Party  need  not  join  witii  sureties; 
when  one  surety  sufficient. 

Where  a  provision  of  this  act  requires  a  bond 
or  undertaking  with  sureties  to  be  given  by, 
or  in  behalf  of,  a  party  or  other  person,  he  need 
not  join  with  the  sureties  in  the  execution 
thereof  unless  the  provision  requires  him  to 
execute  the  same;  and  the  execution  thereof 
by  one  surety  is  sufficient,  although  the  word 
"sureties"  is  used,  unless  the  provision  ex- 
pressl}r  requires  two  or  more  sureties;  and  the 
execution  "of  any  such  bond  or  undertaking  by 
any  fidelity  or  surety  company  authorized  by 
the  laws  of  this  state  to  transact  business  shall 
be  equivalent  to  the  execution  of  said  bond  or 
undertaking  by  two  sureties,  and  such  com- 
pany, if  excepted  to,  shall  justify  through  its 
officers  or  attorney  in  the  manner  re<iuired  by 
law  of  fidelity  and  surety  companies.  Any 
such  company  may  execute  any  such  bond  or 
undertaking  as  surety  by  the  hand  of  its  officers, 
or  attorney,  duly  authorised  thereto  by  reso- 
lution of  its  board  of  directors,  a  certified  copy 
of  which  reisolution  under  the  seal  of  said  com- 
pany shall  be  filed  with  each  bond  or  under- 
taking. 

Dciliatton. — Code  civ.  proo.,  f  811,  as  am.  by  L.  18d6, 
oh.  416,  L.  1895,  oh.  510.  without  change;  made  aypUGable 
to  justice  court  practice  by  code  civ.  proc.,  f  3347;  subd.  6. 

§  422.  Deposit  after  giving  bond. 

It  shall  be  lawful  for  any  party  of  whom  a 
bond  or  undertaking  is  required  to  agree  with 
his  sureties  for  the  deposit  of  any  or  all  moneys 
for  which  such  sureties  are  or  may  be  held 
responsible  with  a  trust  company  authorized 
by  law  to  receive  deposits,  if  such  deposit  is 
otherwise  proper,  ana  for  the  safe-keeping  of 
any  or  all  otner  depositable  assets  for  which 
such  sureties  may  be  held  responsible  with  a 
safe-deposit  company  authorized  by  law  to  do 
business  as  such  in  such  a  mannet  as  to  pre- 
vent the  withdrawal  of  such  moneys  and  assets, 
or  any  part  thereof,  except  with  the  written 
consent  of  such  sureties,  or  an  order  of  the 
court  or  the  justice  made  on  such  notice  to 
them,  as  it  may  direct. 

DcfflTatlon.— Code  civ.  proo.,  f  813,  as  am.  by  L.  1885, 
oh.  521,  L.  1894,  ch.  200,  last  part,  the  first  part  being  in- 
applid^le  to  justice  court  practice;  the  section  made  ap- 
plicable to  justice  court  practice  by  code  dv.  proc.,  S  3347, 
subd.  6. 

§428.  Additional  security. 

Where  an  undertaking  has  been  or  shall  be 
given  in  any  action  or  proceeding  the  justice. 


SS  42i-430                                     .  JUSTICE  COURT  ACT  art.  19 

in  his  diseretioDi  if  justice  so  requires,  may  Section  442.  Appeal  fm  a  new  trial. 

order  further  or  other  security  to  be  given  in  ^-  ^^^^[^SSliiSliJb^ire  return. 

addition  to  such  security.    Upon  cause  shown  445!  Offer  to  oom^miae  after  return. 

the  justice  may  permit  an  examination  or  re-  '^^6.  Date  of  issue  and  prooeedinss  in  appeOate 

^J!fv!«^    %^^    '^If*^    upon    any    such  447.  AiSSS^  of  oof  on  new  trial. 

undertaking.     Upon  such  exammation  or  re-  448.  Motion  to  amend  return. 

examination,  if  justice  so  requires,  the  justice  ^d-  RespondBnt  may  stipulate  to  revene  jndc- 

may  require  a  new  surety  or  sureties  to  be  fur-  ^^  HeSni*of  aDoeal-  dismissal 

nished  or  further  or  other  security  to  be  given  451!  Prooee^ngs  and  judgment  on  appeaL 

in  addition  to  the  security  ah'eady  given.    The  452.  Costs  where  new  trial  is  not  had. 

justice  may  enforce  such  order  by  any  dis-  ^^-  ^'^^S  *^**  *"  ^"■'*^'*  ^^°^  "*^  ** 

position  of  the  action  or  proceeding  that  may  454.  Proceedings  before  justaoe. 

be  proper,  455.  Proceedings  when  error  in  faet  is  alleged. 

L.'iS^r^^T^^o^  nSrSiiiSl^JSe  l^JS.  '^'-  ^n  jr-n^Sn^lSied  in  disburse- 

§424.  Bond  to  people  or  public  officer,  for  5425.  Justice's  judgment  reviewed  by  appeal. 

benefit  of  a  suitor.  1,,          1          j       ^                          •  j         ^ 

rtn.          u     J           J    X  1  •      L     i_  The  only  mode  of    reviewing  a  judgment 

Where  a  bond  or  undertaking  has  been  given  rendered  by  a  justice  of  the  peace  m  a  civil 

as  prescnbed  by  law  in  the  course  of  an  action  action  is  by  an  appeal,  as  prescribed  in  this  act. 

ny,W,f.ffio  /f'^'^'f^K^  ^2/¥  ^^^}^  ""'  ^  ""  DeriTattom-Code  civ.  proc.  1 3044,  without  change; 

public  Ofncer  for  the  benefit  of  a  party  or  other  originally  revised  from  code  of  proo.,  f  351,  last  clause. 

person  interested  and  provision  is  not  specially 

made  by  law  for  the  prosecution  thereof,  the  §427.  Who  may  appeal;  to  what  court  ap- 

paxty  or  other  person  so  interested  may  main-  peal  to  be  taken.                                     " 

tain  an  action  in  his  own  name  for  a  breach  of  An  appeal  may  be  taken  by  any  party  ag- 

the  condition  of  the  bond,  or  of  the  terms  of  grieved  by  the  judgment  and  must  be  taken 

the    undertaking,    upon    procuring    an    order  to  the  county  court  of  the  county  where  the 

panting  him  leave  so  to  do.    The  order  may  judgment  was  rendered. 

be  made  by  the  county  court  if  the  bond  or  l>eHTBtloiu— Codeciv.proc.,§3045,a8am.by:L  1895. 

undertaking  was  given  in  an  action  or  proceed-  ch.  946,  without  change:  originally  revised  from  code  of 

ing  in  justice's  court,  or  if  the  bond  or  under-  p^^-  *  325,  and  part  of  §352. 

taxing  was  given  in  a  special  proceeding  pend-  &  aoo    a         1—1.           ji.        xi 

ing  before  a  judge  of  that  court,  or  in  any  other  »  *^-  Appeal;  when  and  how  taken. 

case,  by  the  supreme  court.     Notice  of  the  An  appeal   must  be  taken   within   twenty 

application  therdfor  must  be  given  as  directed  days  after  the  entry  of  the  judgment  in  the 

by  the  court  or  judge  to  the  persons  interested  justice's  docket,  except  that  where  a  defendant 

in  the  disposition  of  the  proceeds.  appeals  from  a  judgment  rendered  in  an  action 

Derifatlon.— Code  civ.  proc.,  §  814,  as  am.  by  L.  1895.  wherein  he  did  not  appear  and  the  summons 

ch.  946.  modified  by  requiring  leave  to  sue  on  a  bond  in  was  not  personally  served  upon  him,  the  ap- 

justj<»'soom-t  to  be  granted  by  county  court;  section  made  pg^l  may  be  taken  within  twenty  days  after 

appucable  to  justice  court  practice  by  code   civ.  proc.,  *v              -^      ,     *^    .           "       ,r    ^   vj^«jo  ^^-^ 

§3347,  flubd.  6.                  ^            ^                 "^  the  personal  service  upon  him  on  the  part  of 

the  plaintiff  of  written  notice  of  the  entry  of 
§  425.  Change  of  parties.  the  judgment;  but  not  after  the  expiration  of 
A  bond  or  undertaking,  given  in  an  action  ^^e  years  from  the  entry  of  the  judgment, 
or  special  proceeding  as  prescribed  in  this  act,  ^n  appeal  is  taken  by  serving  upon  the  lustice 
continues  in  force  after  the  substitution  of  a  ^y  ^^»°^  <J®  judgment  was  rendo-ed  and  upon 
new  party  in  place  of  an  original  party,  or  any  the  respondent  a  WTitten  notice  of  appe^,  sub- 
other  change  of  parties;  and  has  thereafter  scribed  either  by  the  appellant  or  by  his  at- 
the  same  force  and  effect  as  if  then  given  anew  torney  m  the  appellate  court. 

in  conformity  to  the  change  of  parties.  ,  ?S!7*u®?;;r^u    ^^\  p™®-  ■•.^*  •••  ^'^^^ 

_^_,     « r^  J     .                 «  o,c       •*!.     ^     I-  ^-  1882,  ch.  399,  without  change;  onginally  revised  from 

]>erl?atl5niv-Code  ay.  proc.,  f  815.  without  chan^;  code  of  proc.,  §  353,  and  part  of  §  354. 

made  appucable  to  justice  court   practice  by  code  civ. 

proc .  5 1547,  subd.  6.  j  ^^9.  Extending  time  to  appeal. 

ARTICLE  19  Where  a  party  entitled  to  appeal  from  a 

judgment   dies  before  the  expiration   of  the 

Appeals  ^'™^  within  which  the  appeal  may  be  taken, 

the  court  to  which  an  appeal  is  authorised  to 

Seetion  426.  Justice's  judgment  reviewed  by  appeal.  be  taken,  or  a  judge  thereof,  may  allow  the 

427.  Who  may  appeal;  to  what  court  appeal  to  be  appeal  to  be  taken  by  the  heir,  devisee  or  per- 

428.  Ap^f^en  and  how  taken.  fonal  representative  of  the  dec^ent  at  any 

429.  Extending  time  to  appeal.  time  Within  four  months  after  his  death.     A 

430.  Service  of  notice  upon  justice;  payment  of  copy  of  an  Order  under  this  section  extending 

431.  Ser^oSSS  Sii  pereond.  the  time  to  appeal  must  be  served  with  the 

432.  Service  of  notice  upon  respondent.  notice  of  appeal. 

483.  Amendment;  when  aUowed.                     .  DcriTBtlon.— Code  civ.  proc..  5  785,  as  am.  by  L.  1877. 

434.  Undert^ng  to  sUy  execution  upon  judg-  ch.  416,  rewritten,  omitting  provision  not  M^caUe  to 

.-.    t  -!5^  :•        t        Ai  justices*  courts.    The  last  sentence  is  new. 

435.  Justification  of  sureties. 

43?:  whSj&tdcST^-  5  «0i  Service  of  notice  apon  jnatice;  pay- 

438.  Return.  ment  of  costs  and  fees. 

S:  ?SaS;SSn'-:CriSSSSSSl"'*""**-  .   service  of  the  notice  of  appeal  upon  the 

441.  Return;  when  justice  is  dead.  justice  must  be  made  by  deuverlng  it  to  him 

t7« 


art.  19                                                          APPEALS  §§  431-436 

perBonally,  or  to  hie  clerk  appointed  pursuant  ?>«»*X»*toB--t9'^  «^\  p^-  *  *^*^ JT'V^  abaaie; 

to  law,  or  by  mailing  such  notice  to  the  justice  ownally  nmaed  from  code  of  |»x>o..  1 327.  ]ut  aentenoe. 

at  his,  office  in  the  majiner  prescribed  m  the  ^^  Undertaking  to  stay  execution  upon 

following  section  for  service  of  notice  by  mail;  ^^i^lUt  ^^^^^^^                 i«^^""v**  upu** 

but  if  the  justice  is  dead,  or  if  neither  he  nor  i**"*™®"**       „         ,    . 

his  clerk  can,  after  reasonable  diligence,  be  Ii  t^e  appellant  desires  a  stay  of  execution, 

found  within  the  county,  service  of  the  notice  ^^  n^^st  give  a  written  undertaking,  executed 

upon  the  justice  may  be  made  by  delivering  it  ^Y  p^e  or  more  sureties,   approved  by  the 

to  the  clerk  of  the  appellate  court.    Unless  the  justice  who  rendered  the  judgment,  or  bv  a 

justice  is  dead,   the  appellant  must,  at  the  judge  of  the  appellate  court,  to  the  effect  that, 

time  of  serving  the  notice,  pay  to  the  person  '^  the  appeal  is  dismissed  or  if  iudgment  is 

to  whom  it  is  delivered  the  costs  of  the  action,  rendered  against  the  appellant  in  the  appellate 

included  in  the  judgment,  and  the  fee  of  the  court  and  an  execution  issued  thereupon  is 

justice  prescribed  by  law  for  making  the  return,  returned    wholly    or   partly    unsatisfied,    the 

(Am.  by  L.  1922,  ch.  87,  in  effect  March  7,1922.)  sureties  will  pay  the  amount  of  the  judgment, 

Defflf»«loB.--Code   dv.   p«jc..    §3047,  m  »m.  by  or  the  portion  thereof  remaining  unsatisfied, 

L.  1913,  oh.  44£,  without  ohanfe;  orivnally  revised  from  not  exceeding  a  sum  Specified  in  the  under- 

eode  of  proc.,  f  850.  and  part  of  S  364.  taking,  which  must  be  at  least  one  hundred 

dollars,  and  not  less  than  twice  the  amount  of 

i  4S1.  Service  other  than  personal.  the  juagment;  or,  if  the  judgment  in  the  jus- 

Where  the  service  of  the  notice  of  appeal  tice's  coifft  is  for  the  recovery  of  a  chattel,  that 

upon  the  justice  is  by  mail  it  may  be  made  the  sureties  will  pay  the  sum  fixed  by  that 

through    the    post-office,    by    depositing    the  judgment  as  the  value  of  the  chattel,  together 

paper,  properly  inclosed  in  a  post-paid  wrapper,  with  the  damages,  if  any,  awarded  for  the 

m  the  postK)ffice  or  in  any  post-office  box  regu-  taking,  withholding  or  detention  thereof.     A 

larly  maintained  by  the  government  of  the  copy  of  the  undertaking,  with  a  notice  of  the 

United  States  and  under  the  care  of  the  post-  delivery  thereof,  must  be  served  with  the  notice  ^ 

office  of  the  party,  or  the  attorney  serving  it,  of  appeal  and  in  like  manner, 

directed  to  the  person  to  be  served  at  the  ad-  D«riTBtlon.— Coda  dr.  proo..  f  3050,  without  ohaoie. 

dresa,  within  the  state,  desiwated  by  him  for  SiSS^i^.^Xf^.'^'TIm  S^.S5y^^&S; 
that  purpose,  upon  the  preceding  papers  in  the  code  of  proc.,  f  355.  in  pert,  and  f  366. 
action;  or,  where  he  has  not  made  such  a  desig- 
nation, at  his  place  of  residence,  or  the  place  .  -^-    T«««fl^-«^«  ^#  <,«.^^m^. 
where  he  keeps  an  office,  according  to  the  best  5  436.  Justification  of  sureties, 
information  which    can   conveniently  be  ob-  The  attorney  for  the  respondent,  within  ten 
tained  concerning  the  same.  <iays  after  the  service  of  a  copy  of  the  under- 
D«riv»tloii.— CJode  dv.  proc..  §  797.  ae  am.  by  L.  1879.  taking  with  notice  of  the  filing  thereof,  may 
-eb.  542.  L.  1897,  oh.  40,  first  part  without  ohange;  made  serve  upon  the  attorney  for  the  appellant  a 
appUeable  ^.«ry»«  of  »<>*»<»  ©S  ^^^  ?/  P****?  ^  f*^  written  notice  that  he  excepts  to  the  sufficiency 
S:de^r<S,TM0l^li.  '         ""^       '  rev^from  ^^   ^^^  ^^^^.^       ^.^^  ^^^^   ^^^^   ^^^^ 

the  sureties,  or  other  sureties  in  a  new  under- 

^  M0^    ^      .        *      ..                          J     ^  taking  to  the  same  effect,  must  justify  before 

§432.  Service  of  notice  upon  respondent.  ^^e  justice  or  a  county  judge.    At  least  five 

Service  of  the  notice  of  appeal  upon  the  days'  notice  of  the  justification  must  be  given. 

respondent  may  be  made  by  delivering  it,  in  If  the  judge  or  justice  finds  the  sureties  suffi- 

any  part  of  the  state,  to  the  respondent  per-  cient  he  must  indorse  hie  allowance  of  them 

sonally,  or  in  one  of  the  following  methods:  upon  the  undertaking,  or  a  copy  thereof,  and 

1.  By  leaving  it  at  his  residence  with  a  a  notice  of  the  allowance  must  be  served  upon 
person  of  suitable  age  and  discretion  or  by  the  attorney  for  the  exceptant.  The  effect 
serving  the  notice  upon  the  respondent  by  of  a  failure  so  to  justify  and  procure  an  allow- 
mail,  or  in  case  an  attorney  appeared  for  re-  ance  is  the  same  as  if  the  unaertaking  had  not 
spondent  at  the  trial,  the  notice  may  be  served  been  given.  The  judge  or  justice  also  shall 
upon  the  attorney,  either  personally  or  in  the  have  power,  in  case  it  shall  be  made  to  appear 
manner  prescribea  for  service  of  notice  by  to  his  satisfaction  upon  motion  that  the  ex- 
mail  in  tne  preceding  section.  ception  was  tidcen  unnecessarily  or  for  pur- 

2.  If  service  cannot  be  made  with  due  dih-  poses  of  vexation  or  delay,  to  set  the  same 
gence  upon  the  respondent  in  the  manner  pre-  aside  and  approve  the  undert^ing. 
scribed  m  the  foregoing  subdivision,  the  notice  Dcri?atloii.— Code   dv.    proe..    §1335.  as  am.  by 
of  appeal  may  be  served  upon  him  by  deliver- 
ing It  to  the  clerk  of  the. appellate  court. 

DcfflTslloii* — Code    dv.    proe..    §3048,   as  am.  by  {341^ 
L.  1913,  oh.  445.  without  chaxiae:  orisinally  revised  from 

60de  of  proc,  1 354.  in  part.  .  ^-^    ,»_          -.           •           *^      j 

§436.  Proceedings;  how  stayed. 
§  483.  Amendment;  when  allowed.  The  delivery  of  the  undertaking  to  the 
Where  the  appellant  seasonably  and  in  ^ood  justice  or  to  his  clerk  appointed  pursuant  to 
faith  serves  the  notice  of  appeal  upon  either  law  and  service  of  a  copy  thereof  and  of  notice 
the  justice  or  the  respondent,  but  omits,  of  the  delivery  thereof  stay  the  issuing  of  an 
through  misttdce,  inadvertence  or  excusable  execution  upon  the  judgment.  K  an  execution 
neglect,  to  serve  it  upon  the  other  or  to  do  any  has  been  issued,  the  service  of  a  copy  of  the 
other  act  necessary  to  perfect  the  appeal,  the  undertaking,  certified  by  the  justice  or  the 
appellate  court,  upon  proof  by  affidavit  of  the  clerk,  or  accompanied  with  an  affidavit  show- 
facts,  in  its  discretion,  may  permit  the  omission  ing  that  it  is  a  copy  and  that  the  original  has 
to  be  supplied,  or  an  amendment  to  be  made,  been  duly  filed,  upon  the  officer  holding  the 
upon  such  terms  as  justice  requires.  execution,  stays  further  proceedings  thereunder. 
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.I?etlymtlQii.^-Code  dr.  proo.,  f  8061,  withoat  ohaage;  §  441.  Retom  When  justice  U  dead. 

onginfuiy  revised  from  code  of  proo.,  1 867.  .▼*  .ll      •    ^.        j«        /                      «                   • 

If  the  justice  dies,  becomes  a  lunatic,  ab- 

•i  437.  When  justice  is  dead.  sconds,  removes  from  the  state,  or  otherwise 

Where  the  justice  is  dead,  or  cannot,  with  becomes  unable  to  make  the  return,  the  ap- 

due  diligence,  be  found  within  the  county,  and  pellate  court  may  receive  affidavit^  or  examine 

he  has  no  clerk  appointed  pursuant  to  law,  or  witnesses,  as  to  the  evidence  and  other  pro- 

the  clerk  cannot,  with  due  diligence,  be  found  ceedings  taken,  and  the  judgment  rendered, 

within  tiie  county,  the  undertaking  may  be  before  the  justice;   and  may  determine  the 

filed  with  the  clerk  of  the  appellate  court.    In  appeal  as  if  a  return  had  been  duly  made  by 

that  case  notice  of  the  filing  must  be  given  to  *"®  justice. 

the  respondent  as  prescribed  in  section  four  Jtelvatlon.— Code  dv.  proc.,  f  3056,  without  diance; 

hundred  and  thirty-two  of  this  act  for  service  <»<»°»"y  '•^'d  from  code  of  proc..  1 863.  in  part, 

of  a  notice  of  appeal  upon  him.    The  filing  of  5  442.  Appeal  for  a  new  trial. 

the  undertaking  has  the  same  effect  as  the  de-  \xn.^^^  ««  ;«„„^  «*  t^^L  ^^  „«  ;^„„^  ^*  u„ ^ 

livery  thereof  to  the  justice;  and  a  copy  thereof  i^c^'^rf^J^f?!  ?Utl  ^n^^i,f  ?1  f  Jf ^kT^ 

certified  bv  the  county  cler'k,  served  upon  the  f/^^.nf  wL  H. J^^^^ 

officer   holding  an  execution,   has  the   same  'J^fe^  Y^  ^S?,'^^!*!^**'^  P^^^ 

effect  as  if  it  was  certified  as  prescribed  in  the  t^^fr!  t^^  l^^^^^ih^Z^l^'J",^ 

last  section  action  to  recover  a  chattel,  the  value  of  the 

DeritattonJ-Code  dv.  proo..  1 3062.  without  change;  P^oP^^y  as  fixed,  together  with  the  damages 
or3Kuyi?Siidl?Sm^ro?prSc^^                  ^  recovered,  if  any,  exceeds  fifty  dolhirs,  the  ap- 
pellant, m  his  notice  of  appeal,  may  demand 
§  438.  Return.  a  new  trial  in  the  appellate  court;  and  there- 
The   justice   must,    after   ten   and    within  upon  he  is  entitled  thereto  whether  the  de- 
thirty  days  from  the  service  of  the  notice  of  fendant  was  or  was  not  present  at  the  trial, 
appeal  and  the  payment  of  the  costs  and  fee  as  ,  D«rl?»tlMi.— Code   civ.    proo..    f  8068,  m  aih.  by 
'  prescribed  in  sectton  four  hundred  and  thirty  Jii'Si.'^to'K*^^^?^  SS^,^  ^JS^ 
of  this  act,   make  a  return  to   the  appellate  rendered  obsoMa  and  nipemedadbymunioipiU  court  code 

court,  annex  thereto  the  notice  of  appead  and  (X-  X9i5,  oh.  279).  f  aoos,  originsuy  revieed  from  eode  of 
the  undertaking,  if  any  has  been  ddivered  to  •*"*•'  •  ***•  "*  p"*- 
him  or  to  his  clerk,  and  file  the  same  with  the  j  443.  Undertaking  to  be  given, 
clerk  of  the  appellate  court.    The  return  must  rp          .           ..                 1  %  _i     1   xi. 
contain  all  the  proceedings,  including  the  evi-  _^ir*°^Ti.'"*'^^*"f"SP^  effectual,  the  ap- 
dence  and  the  judgment.^leas  thrappellant  ^f^^  f*.  *•»«  J'°»?  «{.*•»«  '^'«'.  «>f  ««  »«>]•«« 
has,  in  his  notice  It  apiijal,  demanded  a  new  of  appeal  upon  the  justice,  must  give  the  under- 
trial  in  a  case  where  he  is  entitled  thereto  as  t*"""?.  ^equ'red  b;r  this  article  to  stey  the 
prescribed  in  this  article.    In  the  latter  case,  *''*^*'°j'  °^  ^  judgment. 

the  jU8ti<»  must  return  the  simimons,  together  ^^j^^lSISS^ SlSe^S^.I^'fiSfSLSSt'^ 

With  each  warrant  of  attachment,  order  of  . 

^^^L.^'l  ^""^i^*^?.  <^^  ^^P^^^y*  .^l  execution  j  ^^   ^^^^  ^^  compromise  before  return, 

granted  by  him  in  the  action,  with  the  proof  *                        ,           -j  j  ,     •    ^t..       ^.  , 

of  the  service  thereof;  the  pleadings,  or  copies  ,  Upon  an  appeal,  provided  for  in  this  article, 

thereof:  the  proceedings  upon  the  trial;  and  ^^f™  *  judgment  for  a  sum  of  money  only, 

the  judgment;  with  a  brief  statement  of  the  eithf  part^,  within  fifteen  days  after  service 

amount  and  nature  of  the  claims  litigated  by  of  ^^^  notice  of  appeal,  may  serve  upon  the 

the  parties.    But  he  need  not  return  the  evi-  adverse  party,  or  upon  his  attornev,  a  written 

dence  or  any  part  thereof  unless  he  is  required  offer  to  allow  judgment  to  be  rendered  in  the 

so  to  do  by  the  special  order  of  the  appellate  appeUate  court  m  favor  of  either  party  for  a 

f^ryjx^l  specified  sum.    If  the  offer  is  not  accepted  it 

D«riTmtlon.-Code  civ.  proc..  5  3053.  without  change;  ^^J^^?^  ^^  PJ^ved  upon  the  trial.    If  the  party, 

originidly  reviaed  from  oode  of  proc..  f  360,  in  port.  Within  ten  days  after  Service  of  the  offer  upon 

,     .     1.                      A  ^*°^»  serves  upon  the  party  making  the  same 

•     §  489.  Return;  when  justice  has  gone  out  of  or  upon  his  attorney  written  notice  that  he  ac- 

©ffic©-  cepts  the  offer,  he  must  file  it  with  an  affidavit 

Where  the  justice  has  gone  out  of  office,  he»  of  service  of  tne  notice  of  acceptance  with  the 

nevertheless,  must  make  a  return  in  the  same  clerk   of  the  appellate  court   who  thereupon 

manner  and  his  return  has  the  same  effect  as  must  enter  judgment  accordingly.    Where  an 

if  he  remained  in  office.  offer  is  made  as  above  provided,  the  party 

DcflTation.— Code  dv.  proc.,  f  3054.  without  change;  refusing  to  accept  the  same  shall  oe  liable  for 

originally  revised  from  oode  of  proc.,  S  361.  costs  of  the  appeial,  unless  the  recovery  shall  be              | 

t  MMA  y%.  ^t^        4-     .  1-  — I1-.J  ™ore  favorable  to  him  than  the  sum  offered.              i 

i  440.  Further  return;  how  compeUed.  j^  ^^^^y^^  p^^^y  makes  an  offer,  as  provided 

If  the  return  is  defective,  the  appellate  court  herein,  the  party  in  whose  favor  the  verdict, 
may  direct  the  justice  to  make  a  further  or  report  or  decision  in  the  appellate  court  is 
amended  return  as  often  as  is  necewary.  The  given  shall  be  entitled  to  recover  his  costs  upon 
appellate  court  may  compel  the  justice,  by  the  appeal.  Costs  when  awarded  aqcording  to 
attachment,  to  make  and  file  a  return  or  a  the  provisions  of  this  section  shall  be  in  amounts 
further  or  amended  return.  The  court  is  al-  provided  in  section  four  hundred  and  forty- 
ways  open  for  those  purposes.     Where  the  seven. 

justice  has  removed  to  another  county  of  the  D«i?»tIoii.-Code  civ.  proc.,  f  3070.  a«  am.  by  L.  1886, 
state,  the  appellate  court  may  compel  him  to  ch.  522,  L.  1895.  ch.  356.  without  change;  originally  re- 
make the  return  as  if  he  was  still  within  the  ▼*■«*  from  code  of  proc.,  1 871.  in  part. 

county  where  the  judgment  was  rendered.  j^^^  q^^^  ^  compromise  after  return. 

DcriTmtfon.— Code  dv.  proo..  S  3055,  without  change;         „.,,       .         .  x«_       **      au^     ^:^«.  ;- 

ociglnany  xvviaed  from  eode  of  proo.,  U  862. 363.  in  part.  Either  party,  at  any  time  after  the  action  IS 
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deemed  at  iasue  in  the  appellate  court  and  in  the  appellate  court,  as  prescribed  in  section 

before  the  trial,  may  serve  upon  the  adverse  four  hundred  and  forty-two  of  this  act,  the 

patty  a  written  offer  to  allow  judgment  to  be  respondent  may,  within  twenty  days  of  the 

taken  against  him  for  a  sum,  or  property,  or  to  service  on  him  of  the  notice  of  appeal  serve 

the  effect,  therein  specified,  with  or  without  ui>on  the  appellant  or  his  attorney  a  written 

costs.     If  there  are  two  or  more  defendants  stipulation  that  the  judgment  appealed  from 

and  the  action  can  be  severed,  a  like  offer  may  mav  be  reversed  with  five  dollars  costs  and 

be  made  by  one  or  more  defendalfts  against  disbursements  of  the  appeal,  and  thereafter 

whom  a  separate  judgment  maybe  taken;  and,  no  further  steps  shall  be  taken  in  such  appeal, 

if  it  is  accepted,  the  action  becomes  severed,  except  to  enter  judgment  in  pursuance  of  such 

and  mav  proceed  against  the  other  defendants  stipulation  for  the  enforcement  thereof, 
as  if  it  had  been  originally  conunenced  against       ]>eriYatton.-<:kxle   dv.   proo.,    f  9062,  as  «m.  b  y 

them  only.  If  the  party  receiving  the  offer,  \  1883,  c1k390,  L.  189«,  ch..946,  firat  part,  without 

within  t^  days  thereafter,  serves  upon  the  ftgJffiJfSS?'  onginaUy  i^vuhkI  from  code  of  proc. 
adverse  party  notice  that  he  accepts  it,  he 

S^eu?Sn«^/mSltltr^Cit'^'  S450.  He«i-g  of  .pp«U;  dl«nlM.l. 

cordingly.  If  the  offer  is  not  thus  accepted,  In  case  such  stipulation  shall  not  be  so  ser\'ed, 
it  cannot  be  proved  upon  the  trial;  and  if  the  the  appeal  may  be  brought  to  a  heanng  m  the 
party  to  whom  it  was  made  fails  to  obtain  a  appellate  court  at  any  term  thereof  at  which 
more  favorable  judgment,  he  cannot  recover  such  an  appeal  can  be  heard  held  after  the  re- 
costs  from  the  time  of  the  offer,  but  must  pay  ^^^^  «  filed  upon  a  notice  by  either  party  of 
costs  from  that  time.  ^^^  ^^^  ^^^^  eight  days.  It  must  be  placed  upon 

D«flTatloii.-Oode  dv."  proc.,  §3072.  withut  chance;  the  calttidar;  and  must  continue   thereupon 

oRmaiOy  revised  from  code  of  proc.,  S  806,  subd.  5.  Without  further  notice  until  it  is  finally  disposed 

of.    If  after  being  regularly  placed  upon  the 

§  440.  Date  of  issue  and  proceedings  in  ap-  calendar,  neither  party  brings  it  to  a  hearing 

pellate  court.  before  tne  end  of  the  second  term  ther^ter 

Upon  an  a{^>eal,  provided  for  in  this  article,  at  which  it  might  be  noticed  for  hearing  and 

after  the  expiration  of  ten  days  from  the  time  heard,  the  court  must  dismiss  the  ai)peal.  un- 

of  filinjy;  the  justice's  return,  the  action  is  deemed  less  it  directs  the  same  to  be  continuea  for 

an  action  at  issue  in  the  appellate  court;  and  cause  shown. 

all  the  proceedings  therein,  including  the  entry,  Dertvatlon.— Code   civ.    proc.,    1 9062,  as  am.  by 

enforcement  and  review  of  the  judgment,  are  L-  1883,  ch^jjo,  L.  1»J5,  ch.  946:  last  part,  without 

the  same  as  if  the  action  had  been  commenced    ft^fi„t'hS  '  ^^""^  """^  ^^' 

in   the  appellate  court,   except  as  otherwise 

oriainaUy  revised  from  code  of  proc.,  S  864,  last  half,  and  In  a  case  where  the  appellant  18  not  entitled 

f  3S6,8ubds.  1-6.  to,  or  has  not  demanded,  a  new  trial  in  the 

appellate  court,  the  appeal  must  be  heard  upon 
§  447.  Amount  of  costs  on  new  trial.  the  original  papers  or  certified  copies  thereof, 
Upon  an  appeal  where  the  appellant  is  en-  and  a  copy  or  copies  thereof  need  not  be  fur- 
titled  to  a  new  trial  in  the  appellate  court  ished  for  the  use  of  the  court.    The  appellate 
costs,  when  awarded,  must  be  as  follows,  besides  court  must  render  judgment  according  to  the 
disbursements:  justice  of  the  case  without  regard  to  technical 
For  all  proceedings  before  notice  of  trial,  errors  or  defects  which  do  not  affect  the  merits, 
fifteen  dollars.  It  may  affirm,  modify  or  reverse  the  judgment 
For  all  subsequent  proceedings  before  trial,  of  the  justice  in  whole  or  in  part  and  as  to  any 
ten  dollars.  or  all  of  the  parties  and  for  errors  of  law  or  of 
For  the  trial  of  an  iasue  of  law,  fifteen  dollars,  fact,  and  where  the  judgment  is  contrarv  to  or 
Forthetrialof  an  issue  of  fact,  twenty  dollars,  against  the  weight  of  the  evidence  the  ap- 
For  the  argument  of  a  motion  for  a  new  pellate  court  may,  upon  its  reversal  of  a  judg- 
Ixial  on  a  case,  fifteen  dollars.  ment,  order  a  new  trial  before  the  same  justice 
For  each  term,  not  more  than  five,  at  which  or  b^ore  another  justice  of  the  same  county 
the  appeal  is  regularly  on  the  calendar,  exclud-  to  be  designated  in  the  order,  and  at  a  time  and 
ing  tne  term  at  which  it  is  tried  or  otherwise  place  to  be  specified  in  the  order,  and  in  such 
finally  disposed  of,  ten  dollars.  a  case  the  costs  of  the  appeal  shall  be  in  the 

DcriTatloii.^Ckxle  dv.  proc.,  1 3073,  without  chance;  discretion  of  the  appellate  court. 

iiriginaUy  revised  from  code  of  proc.,  1 871,  in  p«rt.  Dwivmiloii.— Code   dv.    proc..    §3063.    as  am.   by 

.  ,  ,^    ,,     .                          ^       ^  L.  1803,  oh.  380,  L.  1900,  oh.  663,  L.  1011,  ch.  364.  with- 

i  448.  Motion  to  amend  return.  out  change:  originally  revised  from  code  of  proa,  §366^ 

On  appeal  from  a  justice's  judffment,  where  •«1  part  of  1 866.                                ^ 

a  county  court  has  not  jurisdiction  by  reason  .^.^^            .                 ^ii        ^  *.  ^ 

of  relationship^  a  notice  of  motion  for  an  order  i  452.  Costs  where  new  trial  to  not  had. 

to  compel  the  justice  to  amend  his  return  may  On  an  appeal  where  a  new  trial  cannot  be 

be  ipven  in  twenty  days  after  the  date  of  the  had  in  the  appellate  court,  the  award  and 

certificate  of  the  county  judge,  and  not  after  amount  of  costs  are  regulated  as  follows: 

that  time.  I.  If  the  appeal  is  dismissed  because  neither 

DMlf»tMa.--Genena  rules  of  praoUoe,  46.  party  brings  it  to  a  hearing,  costs  shall  not  be 

awarded  to  either  party. 

i  449.  Respondent  may  stipulate  to  reverse  2.  If  the  judgment  is  reversed  for  an  error 

Judgment.  in  fact  not  affecting  the  merits;  or  if  a  new 

If  the  case  is  one  where  the  appellant  is  not  trial  is  directed  before  the  same  or  another 

eJititled  to,  or  has  not  demanded,  a  new  trial  justice,  the  costs  of  the  appeal,  not  exceeding 
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the  amount  herdi>y  allowed  in  other  cases,  are 
in  the  discretion  of  the  appellate  court. 

3.  If  the  judgment  is  amnned,  the  respondent 
is  entitled  to  twenty-five  doUars  costs. 

4.  If  the  judgment  is  revo'sed  and  a  new 
trial  is  not  directed  in  justice's  court,  the  ap- 
pellant is  entitled  to  thirty  dollars  costs. 

5.  On  an  affirmance  only  in  part,  or  any 
other  modification  of  the  judgment,  an  amount 
to  be  fixed  by  the  court  not  exceeding  ten 
dollars,  may  be  awarded  to  either  party. 

6.  If  a  new  trial  is  directed  in  justice's  court, 
the  appellate  court  mav  direct  that  the  costs 
and  aisbursemehts  of  the  appeal,  to  be  stated 
in  the  order,  abide  the  event  of  such  new  trial; 
or  may  make  such  other  order  in  relation  to 
costs  as  it  deems  proper,  but  the  costs  so  fixed 
cannot  exceed  thirty  dollars.  The  disburse- 
ments allowed  under  this  subdivision  shall  be 
taxed  by  the  judge  by  whom  the  order  is  made, 
or  if  the  appeal  is  to  a  court  composed  of  more 
than  one  judge,  then  by  any  judge  of  such  court. 

DerlTation.— Code  (rv.  i>roo.,  If  3066,  3067,  oombined 
and  rewritten,  but  without  intended  ohange  of  substanoe, 
except  to  provide  for  csaee  in  which  a  new  trial  is  directed 
in  juttaoe  court.    1 3066,  originally  revised  from  code  of 

froo.,  \  368.    f  3067,  originally  revised  from  code  of  proc,, 
371,  in  part. 

§  463.  When  new  trial  in  justice's  court  may 
be  directed. 

On  the  determination  of  an  appeal  where 
the  appellant  is  not  entitled  to  a  new  trial  in 
the  appellate  court,  the  court  may  in  its  dis- 
cretion reverse  or  set  aside  the  judgment  ap- 
pealed from,  or  stay  proceedings  thereunder, 
and  by  order  direct  a  new  trial  before  the  same 
or  another  justice  of  the  same  coimty,  desig- 
nated in  the  order,'  at  a  time  and  place  specified 
therein,  and  on  such  terms  as  it  deems  proper. 

DeiiTatioii. — Code  civ.  proc.,  §3064,  rewritten  and 
modified  by  extending  the  provisions  of  the  original  sec- 
tion and  Authorising  a  new  trial  in  justice  court  in  any 
case  where  an  appeal  is  not  for  new  trial  in  the  appellate 
court.  1 3064,  originally  revised  from  code  of  proc.,  f  366, 
fourth   sentence. 

§464.  Proceedings  before  justice. 

Where  the  appellate  court  directs  a  new 
trial  before  a  justice  as  prescribed  in  this 
article,  the  parties  must  appear  before  him  at 
the  time  ana  place  specified  in  the  order  of  the 
appellate  court.,  witnout  service  of  any  notice 
or  of  a  copy  of  the  order.  Thereupon  the  like 
proceedings  must  be  had  in  the  action,  as  on 
the  return  of  a  summons  personally  served, 
except  that  if  issue  was  joined  in  justice's 
court,   the   action   must   proceed  on  existing 

C leadings,  subject  to  amendment  as  provided 
y  this  chapter. 

DttlTation.— Code  dr.  proc.,  $3065,  as  am.  by 
L.  18d3,  ch.  380,  rewritten^  adding  a  provision  relating  to 
pleadings  on  the  new  trial  m  justice  court  where  issue  has 
Seen  joined.  This  is  in  conformity  to  the  plan  of  this  aet 
to  permit  new  ftials  in  justice  court  after  appeals  on  aues- 
tions  of  law  only,  f  3065,  originally  revised  from  code  of 
proo.,  §866,  fifth  sentence. 

§466.  Proceedings  when  error  in  fact  is 
alleged. 

Where  an  appeal  is  founded  upon  an  error 
in  fact  in  the  proceedings,  not  affecting  the 


merits  of  the  action,  and  not  within  the  knowl- 
edge of  the  justice^  the  court  may  detenaine 
the  matter  upon  affidavits;  or,  in  its  discretion, 
upon  the  examination  of  witnesses;  or  in  both 
methods. 

Dcfflvatloiu— Code  dv.  proc,  1 3067,  without  ohance; 
originally  revised  from  oode  of  proc,  f  366,  third  sentanee. 

:1  j§  ^M*  Setting  off  costs  and  recovery. 

If,  upon  the  appeal,  a  sum  of  money  is 
awarded  to  one  party  and  costs  are  awarded  to 
the  adverse  party,  the  i^pellate  court  must  set 
off  the  one  against  the  other  and  render  judg- 
ment for  the  balance. 

t;  DcrlTatton. — Code  civ.  proc,  i  3050,  without  chance; 
originaUy  revised  from  eods  of  proCf  f  870. 

i  467.  Certain  sums  may  be  included  in  dis  - 
bursements. 

Where  costs  are  awarded  to  the  appellant,  he 
may  include,  in  the  disbursements  upon  the  iq>- 
pesd,  the  costs  and  fee  paid  to  the  justice  upon 
taking  the  appeal;  and,  where  the  judgment 
rendered  by  the  justice  was  against  the  appel- 
lant, he,  also,  may  include,  in  those  disburse- 
ments, tne  costs  of  the  action,  before  the  justice, 
which  he  would  have  been  entitled  to  recover,  if 
the  judgment  of  the  justice  had  been  in  his  favor. 

DerlTation. — Code  dv.  proc,  1 3060,  without  change; 
originally  revised  from  oode  of  proc,  f  371,  in  part. 

§468.  Restitution  upon  reversaL 

Where  the  judgment  of  the  justice  is  reversed 
or  modified,  the  appellate  court  may  make  or 
compel  restitution  o^  property  or  of  a  right,  lost 
by  means  of  the  erroneous  judgment;  out  not 
so  as  to  affect  the  title  of  a  purchaser,  in  good 
faith  and  for  vcdue,  of  property  sold  by  virtue  of 
a  warrant  of  attachment  in  the  action,  or  an  exe- 
cution issued  upon  the  judgment.  In  that  case, 
the  appellate  court  may  compel  the  value,  or 
the  purchase-price  to  be  restored,  or  deposited 
to  abide  the  event  of  the  action,  as  justice  re- 
quires. Six  days'  notice  of  an  application  for  an 
order  for  restitution  must  be  given*  and,  if  the 
application  is  granted  before  Juogment,  the 
proper  direction  may  be  included  therein. 

DerlTatioii. — Code  dv.  proc,  (  3056,  without  change; 
originally  revised  from  oode  of  proc,  f  869. 

§469.  Judgment-roll. 

The  clerk,  immediately  after  entering  final 
judgment  upon  the  determination  of  an  appeal, 
must  attach  together  and  file  such  of  the  foUow- 
ing  papers  as  were  used  upon  the  appeal;  which 
constitute  the  judgment-roll: 

1.  The  return  of  the  justice,  or  a  certified  copy 
thereof;  the  notice  of  appeal;  and  the  undertak- 
ing, if  any  has  been  given. 

2.  The  verdict,  report,  or  decision,  and  each 
offer,  if  any^  made  as  prescribed  in  this  article. 

3.  A  certified  copy  of  the  judgment,  together 
with  each  notice  of  exceptions,  or  case,  which  is 
then  on  file. 

4.  Every  other  paper  then  on  file,  and  a  certi- 
fied copy  of  every  order  which  in  any  way  in- 
volves the  merits  or  necessarily  affects  the  judg- 
ment. 

Derivation. — Code  civ.  proc,  §3061,  without  change; 
originally  revised  from  oode  of  proc,  S  867.  ■ 
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is  oidersA  in  Justice  court  is  new,  and  is  intended  to  con- 
form to  other  provWons  of  this  act  anthorisiBg  sudk  a  new 
trial  in  all  cases  of  revorsal  on  question  of  law  only.  1 764, 
originally  revised  from  code  of  proe.,  1 121,  fourth 


§  462.  Time  for  doing  any  act,  how  compnted. 

The  time  within  which  an  act,  in  an  action  or 
special  proceeding,  is  required  by  law  to  be  done 
must  be  computed  by  excluding  the  first  and 
including  the  last  da^r;  except  where  it  is  other- 
wise specially  prescribed  by  law.  If  the  last 
day  is  Sunday  or  a  public  holiday  it  must  be 
excluded.  Where  *  the  act  is  required  to  be 
done  within  two  days  and  an  intervening  day 
is  Sunday  or  a  public  holiday,  it  must  be  also  be 
excluded. 

Dcflfatloii. — See  general  construction  law.  f  20. 


to 


§468.  Definition  of  mandate. 

The  word  "mandate"  includes  a  writ,  process 

or  other  written  direction,  issued  pursuant  to 

law  out  of  a  court,  or  made  pursuant  to  law  b^r  a 

court,  or  a  judge,  or  a  person  acting  as  a  judicial 

officer  and  commanding  a  court,  board  or  other 

body,  or  an  officer,  or  other  person  named  or 

otherwise  designated  therein  to  do,  or  to  refrain 

from  doing,  an  act  therein  specified. 

l>flrlfBtlon.~Code  dv.  proc..  1 3343.  subd.  2.  without 
change;  originally  revised  from  L.  1876,  di.  440,  f  2, 
subd.  2. 


§464.  General  requisites  of  mandates. 

A  mandate,  issued  by  a  justice  of  the  peace, 

must  be  signed  by  him,  and  may  be  without  seal. 

It  must  be  entirely  filled  up,  at  the  time  when  it 

is  delivered  to  an  officer  to  be  executed,  so  as  to 

§  460.  Amendments  by  justice ;  disregarding    have  no  blank  either  in  the  date  thereof  or  other- 


immateiial  errors. 

The  lustioe,  upon  the  trial  or  at  any  other 
stage  of  the  action  before  or  after  judgment,  in 
furtherance  of  justice  and  on  such  terms  as  he 
deems  just,  may  amend  any  process,  pleading  or 
other  proceeding  by  adding  or  strikmg  out  the 
name  of  a  person  as  a  party,  or  by  correcting  a 
mistake  in  the  name  of  a  party,  or  a  mistake  in 
any  other  respect,  or  by  inserting  an  allegation 
material  to  the  case;  or,  where  the  amendment 


wise;  except  that  there  may  be  a  blank  in  a  sub- 
poena for  the  name  of  any  or  all  of  the  witnesses. 
A  mandate  issued  and  delivered  to  an  officer  to 
be  executed,  contrary  to  this  section,  is  void. 

]>crlTatloD.^Code  civ.  proc.  f  3135,  without  change; 
originally  revised  from  R.  B.,  pt.  3,  eh.  2,  tit.  4.  U  232, 233. 

§  466.  Execution  of  mandate  by  private  per- 
son. 

A  justice  of  the  peace  who  issues  any  mandate 
does  not  change  substantially  the  claim  or  de-  authorised  by  this  act,  except  a  venire,  may,  at 
fense,  by  conforming  the  pleading  or  other  pro-  the  request  of  the  party,  whenever  he  deems  it 
ceedings  to  the  facts  proved.  And,  in  every  expedient  so  to  do,  empower,  by  a  written  au- 
stage  of  the  action,  the  justice  must  disregard  thority  indorsed  upon  the  mandate,  any  proper 
an  error  or  defect  in  the  pleadings  or  other  pro-  person  of  full  age,  not  a  party  to  the  action, 
ceedings  which  does  not  affect  the  substantial,  to  serve  or  otherwise  execute  it.  For  that  piu"- 
rights  of  the  adverse  party.  pose  the  person  so  empowered  has  all  the  power 

Dwlfatten.— Code  dv.  proc.  1 728.  ss  am.  by  L.  187-  and  authority^  and  is  subject  to  all  the  obliga- 
ch.  416.  L.  1000,  ch.  501.  without  change  so  f sr  as  appli7  tions  and  liabilities,  of  a  constable;  and  his  re- 
cable  to.  justice  «)urt.  practice.  .Section  expressly  made    ^^^^  jg  evidence  in  like  manner  as  a  constable's. 

But  a  person  so  empowered  is  not  entitled  to  any 
fee  or  reward  for  his  services. 

Dcflfation.— Ckxie  civ.  proc..  1 3156.  without  change; 
originally  revised  from  R.  8.,  pt.  3.  ch.  2,  tit.  4,  f f  271.  272. 

§  466.  Constable  to  execute  mandates  in  per- 
son. 

A  constable  to  whom  a  mandate  is  directed 
and  delivered  as  prescribed  in  this  act  must  exe- 
cute it  in  person  pursuant  to  the  tenor  thereof. 
He  cannot  act  by  deputy  in  such  a  case. 

fore  the  same  or  another  justice,  the  action  does       Dcrlvstloii.— Code  civ.  proc..  1 3157.  without  change; 

not  abate  by  the  death  of  the  party  against    originaUy  revised  from  R.  8.,  pt.  3.  ch.  2,  tit.  4.  f  273. 

whom  the  same  was  rendered. 

Dctfratloii.— Code  dv.  proc.,  i  764.  ss  am.  by  L.  1881, 
ch.  277,  L.  1890,  ch.  379.  L.  1904^  ch.  379,  in  partj  re- 
written. The  wofds  "report  or  decision  "  in  the  original, 
are  omitted  ss  not  applicable  to  justice  court.  The  provi- 
sion preventing  an  amitement  after  reversal  if  a  new  trial 


applicable  by  code  civ.  proc.,  §3347.  subd.  6.  f728 
originally  revised  frcnn  code  of  proc.,  1 173,  and  1 176, 
first  cbuise. 

§  461.  Abatement  of  actions. 

After  a  verdict  in  an  action  to  recover  dama- 
ges for  a  personal  injury,  the  action  does  not 
abate  by  the  death  of  the  party,  but  the  subse- 
quent proceedings  are  the  same  as  in  a  case 
where  the  cause  of  action  survives.  And  if  the 
jud^nent  on  such  a  verdict  is  revmed  on  Ques- 
tions of  law  only,  and  a  new  trial  is  ordered  be- 


§  467.  Sheriff  to  act  where  execution  of  man- 
date is  resisted. 

If  a  constable  to  whom  a  mandate  issued  by  a 
justice  of  the  peace  is  directed  and  delivered, 
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finds,  or  has  reason  to  apprehend,  that  resistance    »  ■^SS^^^l-T^^  «^vP™*-»  4'.^*?i   ■■  ,*^.  hr 
will  be  made  to  the  execution  thereof,  he  may    ^  g^^^-  ^.^i'^^YVSa*'*  "^°*"y  ^"^^  ''^° 

deliver  it  to  the  sheriff  of  the  county  with  a  ••     •   • 

written  certificate  stating  the  facts  and  re-  §  469.  Entries,  how  made, 
ouiring  the  sherifif  to  executeit.  Thereupon  the  Each  of  the  entries  specified  in  the  last  section 
shenff  must  execute  the  mandate;  and  he  is  sub-  must  be  made  under  the  title  of  the  action  or 
^ect  to  all  the  liabilities  attaching  to  a  constable  gpecial  proceeding  to  which  it  relates;  and,  in 
m  executing  It.  Sections  four  hundred  and  four  addition  thereto,  the  justice  may  enter  in  like 
hunched  and  one  of  the  judiciwy  law  apply  to  a  manner  any  other  proceeding  had  before  him  in 
mandate  delivered  to  a  sherilf  as  prescribed  m  ^he  action  or  special  proceeding  which  he  thinks 
this  section.  proper  to  enter.    A  docket-book  kept  by  a  jus- 

T  %!?**i®^*7"^^®  S'^L  P"*-«  *  ^^^*   **   •°**  ^^    tice  must  be  kept  open,  during  the  hours  when  a 
L.  1909,  ch.  65.  without  change.  sheriff's  office  is  required  by  law  to  be  kept  open, 

,  for  search  and  examination  by  any  person  upon 

§  468.  Docket-book  to  bo  kept  by  justice;  en-  his  reasonable  request  and  to  a  reasonable  ex- 
tries  therein.  tent. 

A  justice  of  the  peace  must  keep  a  docket-  DcrlfBtlwi.— Code  dv.  proe.,  f  3141,  without  ohaafe; 
book  in  which  he  must  enter :  origiiuaiy  reyised  from  R.  8..  pt.  8,  oh.  2,  tit.  4. 1 344. 

1.  The  title  of  every  action  or  special  proceed-  ^ 
ing  commenced  before  him.  §  470.  Index  to  docket-book. 

2.  The  time  when  the  summons,  or  the  man-  a  justice  of  the  peace  must  keep  an  alphabetl- 
date  for  the  commencement  of  the  special  pro-  cal  index  to  all  the  judgments  entered  by  him  in 
ceeding,  was  issued;  with  a  statement  of  the  his  docket-book;  and  he  must  insert  therein  the 
nature  of  the  mandate,  cmd  a  memorandum  of  names  of  all  the  parties  to  each  judgment,  and 
each  order  of  arrest,  warrant  of  attachment  or  the  page  of  the  bDDk  where  the  judgment  is  en- 
requisition  to  replevy  granted  by  him.  tered. 

3.  The  time  when  the  parties  appeared  before 

him.  either  without  process,  or  upon  the  return        -  ._^    t    ^-^  i     j    w^*.  ^  j  i .^-2.*.   ^«j 

of  tie  summons,  or  of  the  n^andate  for  the  com-  .  5471.  Tustice's  docket  and  transcript  evi- 

mencement  of  the  special  proceeding.  ^•^^^  Deioro  nun. 

4.  A  concise  statement  of  the  substance  of  The  docket-book  of  a  justice  of  the  peace 
each  oral  pleading,  or  a  memorandum  of  the  within  the  state,  or  a  transcript  thereof  certified 
filing  of  each  written  pleading.  by  him,  is  evidence  before  him  of  any  matter 

5.  Each  adjournment;  stating  upon  whose  required  by  law  to  be  entered  by  him  therein, 
application,  and  to  what  time  and  place,  it  was       DcrlvBtloii.— Code  dy.  proa.  1 938,  without  ohAnge; 
jnSde,  onciii«Uyrevi8edffomR.S.,pt.8,oh.2.tit.4,f345. 

6.  The  issuing  of  a  venire;  stating  upon  whose 

application  it  was  issued,  and  the  time  and  place  §472.  Deposit  of  books  and  papers  with 

of  the  return  thereof.  town  or  city  clerk. 

7.  The  time  when  a  trial  was  had;  and,  if  it  jf  ^  justice  of  the  peace,  either  before  or 
was  by  a  jury,  the  names  of  all  the  perrons  re-  ^fter  the  expiration  of  his  term  of  office,  re- 
turned as  having  keen  notified  to  attend  as  ju-  ^^^^9  f^^m  the  town  or  city  wherein  he  was 
rors;  stating  whodidnotattend;  who  attended,  elected,  he  must  forthwith  deposit  with  the 
and  who  were  sworn.  clerk  of  that  town  or  city  his  docket-book  and 

8.  The  name  of  each  witness  sworn  upon  the  ^n  ^^^^j.  i^qq^  ^nd  papers  in  his  custody  re- 
inal;  stating  at  whose  request  he  was  sworn;  j^^j  ^^  ^^  action  or  a  special  proceeding 
each  objection  made  to  the  competency  of  a  ^hich  has  been  heard  by  him  or  commenced 
witn^;  and  the  decision  thereupon.  before  him.     A  justice  who  is  removed  from 

9.  The  verdict  of  the  jury,  and  the  time  of  re-  ^^^6,  must  make  a  like  deposit,  within  ten 
ceivmg  It:  or,  if  the  jury  disagreed  and  were  ^j  ^fter  receiving  notice  of  his  removal,  or 
discharged,  a  statement  of  that  fact.  afterwards  upon  the  demand  of  the  clerk  of 

10.  A  concise  statement  of  the  substance  of  ^^^  ^^^^^  or  city.  But  the  omission  of  the 
each  order  made  by  him  in  the  course  of  the  ao-  j^g^jce  to  make  the  deposit  does  not  affect  the 
*'^?t^5nlP®.^*  J  proceeding.  ,  ,,     *•         validity  of  any  book  or  paper  so  required  to  be 

ll.Thejudgmentorfinal  order;  and  the  time  deposited  or  of  any  proceeding  to  which  it 

of  entering  it-  relates 

.  12.  The  execution;  the  time  of  issuing  it;  the  Dfrlf.tlaii.-Code  dv.  proc..  §  8144,  without  ehange: 

kind  of  execution;  the  name  of  the  officer  to  orisinaUy  revised  from  R.  8.,  pt.  3.  oh.  2.  tit  4,  If  262^  253 
whom  it  was  delivered,  and  each  renewal  with 

the  date  thereof.  §  473.  Certificate  in  docket-book  deposited. 

13.  The  return  of  each  execution;  the  time  of  A  justice  of  the  peace  must  make,  in  each 
the  return;  and  a  statement  of  any  money  paid  dicket-book  deposited  by  him  as  prescribed 
to  the  justice  thereupon,  and  when  and  by  whom  in  the  last  section,  a  certificate  under  his  hand 
it  was  paid.  to  the  effect  that  each  judgment  or  order 

14.  Each  transcript  of  the  judgment  given  by  entered  therein  was  duly  rendered  or  made  as 
him  to  be  filed  in  the  county  clerk's  office,  and  therein  stated;  and  that  the  sum,  appearing 
the  time  when  it  was  given.  by  the  book  to  be  due  thereupon,  has  not 

15.  The  appeal,  if  any;  and  the  time  of  service  been  paid  to  his  knowledge. 

of  the  notice  of  appeal.  l>flrlVBtliHi.~Code  dv.  proc..  1 3145.  without  duuiie; 

16.  Such  entries  shall  be  made  in  a  book  which    oricinAlIy  revised  from  R.  ST.  pt.  3,  oh.  2.  tit.  4.  f  254. 

must  be  furnished  to  him  by  the  town  clerk  of  -  --j    «*                •*    ..i^-t-  ♦^  a^^^^^a  i^^v^v. 

the  town  in  which  he  resid^  and  to  be  desig-  H74.  Town  or  city  clerk  to  demand  booka 

natedas  "justices' civil  docket''  and  to  be  the  and  papers  upon  death  of  justice, 

property  of,  and  a  charge  against,  such  town.  If  a  justice  of  the  peace  dies,  or  his  office 
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becomes  otherwise  vacant,  the  town  or  city  D«rtjr»tlon.— Code  dv.  proe.,  1 3l5i.  without  ehance. 
clerk  miMf  rlAmAnd  and  perMvc»  a]1  hnolcR  and  ori««»Hy  revised  from  R.  B..  pt.  3,  oh.  2,  tit.  4,  §21,  in 
cicTK  mus^  aemana  ana  receive  aii  dooks  a^a  p^^^.  I  lis.  m  modified  by  L.  1888.  oh.  343;  L.  1876. 
papers  which  belonged  to  the  justice  in  his  ch.884. 
official  capacity  from  any  person  having  them  -n.  j. 
in  his  possession,  and  such  clerk  may  make  §  *■••  Proceedings  upon  transfer, 
and  issue  a  transcript  of  a  iudgment  so  ren-  Where  an  order  is  made  as  prescribed  in 
dered  by  such  a  justice  of  the  peace  and  ap-  either  of  the  last  two  sections,  the  constable 
pearing  upon  the  docket  of  such  justice  of  the  must  forthwith  take  it.  and  all  other  papers 
peace  so  on  file  in  his  office,  and  issue  an  execu-  in  the  action,  with  the  t>ody  of  the  defendant, 
tion  upon  anv  such  judgment  which  has  not  if  he  is  under  arrest,  before  the  justice  named 
been  docketed  in  the  office  of  the  county  clerk,  in  the  order.  The  plaintiff  or  petitioner  must 
upon  receiving  his  fees  for  the  same  which  appear  forthwith  before  that  justice  who  must 
shall  be  the  scune  now  allowed  a  justice  of  the  take  cognisance  of  the  action  or  special  pro- 
peace  for  issuing  a  transcript  or  transcripts,  ceeding,  and  must  proceed  therein  as  if  it  nad 
as  the  case  may  be.  and  such  transcript  or  been  commenced  before  him.  Costs  recovered 
execution  so  issued  by  such  clerk  shall  have  in  the  action  or  special  proceeding  include  the 
the  same  force  and  effect  as  though  the  same  fees  allowed  by  law  for  services  performed  by 
had  been  issued  by  such  justice  of  the  peace  the  constable  and  the  justice  before  the  trans- 
during  his  term  of  office.  fer,  together  with  the  fees  sJlowed  by  law  for 
Dwliation.— Code  cit.  proo..  13146.  ea  am.  bv  the  proceedings  before  the  justice  to  whom 
L.  1006.. ch.  436.  L.  1M6.  ct.  44^  without  d»ii«e:  oriii-  the  cause  is  transferred. 

iiaUy revieed from  R.  8.,  pt.  3,  oh.  2,  tit.  4, 1 266.  -. _^  ,     .  -  „-,«      ...      .    . 

iMffliaHOii. — Code  oiv.  proo.,  1 3162,  without  ehange; 

origiiudly  revieed  from  R.  8..  pt.  3.  oh.  2.  tit.  4.  1 21.  in 

§476.  Delivery;  how  compelled.  I""^J^^^'  ^  modified  bv  L.  1838,  oh.  243;  L.  1875. 

If  any  book  or  paper,  required  to  be  dei>osited 

with  the  town  or  city  clerk  as  prescribed  in  this  §  480.  Proof  of  judgment, 

article,  is  withheld,  the  like  proceedings  may  in  ^n  action  broudit  upon  a  judgment  of  a 

be  had  at  the  instance  of  the  town  or  city  clerk  justice  of  the  peace  ^o  is  dead,  or  out  of  office, 

to  compel  the  deposit  thereof  as  are  prescnbed  or  otherwise  incapable  of  acting,  or  has  re- 

by  law  where  an  officer  refuses  or  neglects  to  moved  from  the  county,  or  cannot  be  found 

ddiver  a  book  or  paper  in  his  custody  as  such  therein,  the  original  docket-book  of  the  justice 

officer  to  his  successor  in  office.  jg  presumptive  evidence  of  any  matter  entered 

ptHnUom.'^CodB  dV;^proe.^t  8147.  without  ofaange;  therein  as  prescribed  by  law;   but   the   pre- 

ori«iii*Uyr«vi8eafromR.8..pt.3.oh.2.tit.4.§266.  sumption  may  be  repelled  by  proof.     If  the 

■  docket-book  is  lost  or  destroyed,  or  if  it  cannot 

%  476.  Sntnes  to  be  evidence.  be  produced,  after  reasonable  effort  to  obtain 

An  entry  made  as  prescribed  by  law  in  the  it,  the  like  proof  may  be  given  respecting  the 

docket-book  kept  by  a  justice  of  the  peace,  recovery  of  the  judgment  as  upon  any  other 

and  deposited  with  the  town  or  city  clerk  as  question  of  fact. 

prescribed  in  this  article  is  presumptive  evi-  Dcrlf»tloii.-<Codeoiv.  proo..  §3165,  without  ohAooe: 

dence  of  the  matters  of  fact  stated  therein;  ori«iiiaUy  revieed  from  R.  S.,  pt.  3.  oh.  2,  tit.  4.  ||  266. 267. 

but  the  presumption  may  be  repelled  by  proof. 

]>Wlv»ttaD.-Code  dr.  proo..  f  3148.  without  ebAnge;  «  "*•  PaP^^S  *<>  be  ffled. 

otiginAlly  revieed  from  R.  8.,  pt.  3,  oh.  2.  tit.  4, 1 267.  A  justice  of  the  peace  must  carefully  file 

and  preserve  each  affidavit  or  other  paper 

§  477.  Transfer  of  action  or  proceeding.  delivered  to  him  to  be  filed  in  an  action  or 

If  the  term  of  office  of  a  justice  of  the  peace  special  proceeding, 

is  about  to  expire,  he  is  about  to  remove  from  l>«lTation.--Code  «▼.  proo..  §  3143,  without  phance; 

the  town  or  city  or  it  becomes  impossible  for  o"**'*^  "^^««<J  ^'om  R.  8..  pt.  3.  oh.  2,  tit.  4. 1 260. 

him  to  act  therein,  he  shall  make  a  written  .^p«    t«««*.-.  f^  t^^i^u  ^^^^^  ^4  ^^^^^ 

order  reciting  the  fact,  and  directing  any  action  \^'  ^"^^^^  *^  ^'^^  ^^P*^^  of  wers. 

or  special  proceeding  then  pending  before  him  A  justice  of  the  peace  must  furnish  upon 

to  be  continued  before  another  justice  of  the  request  Mid  payment  of  his  fees,  to  any  parson 

same  town  or  city  named  in  such  order.    (Am.  interested  in  a  judgment  or  order  entered  by 

by  L.  1922,  ch.  171,  in  effect  Sept.  1,  1922.)  him  a  transcript  of  the  iudgmerit  or  order, 

D«lvmtloD.-Code  dv.  proo.,  1 3160.  without  ohance.  together  with  a  copy  of  ^1  the  entries  m  his 

docket-book  relatmg  to  the  cause;  a  copy  of 

-nw.       ....  his  minutes  of  the  evidence  in  the  cause,  or 

5  478.  When  justice  is  a  witness.  the  substance  of  the  testimony,  if  he  has  not 

If,  before  an  issue  of  fact  is  joined  in  an  ac-  taken  minutes;  and  a  copy  of  any  paper  on  file 

tion  or  special  proceeding,  the  defendant,  or,  in  the  cause,  or  such  portions  thereof  as  are 

where  he  ha?  not  been  ariested,  his  attorney,  required. 

presents  to  the  justice  satisfactory  proof  by  Dcfl?atlMi.-<kxle  dr.  proo..  1 3149.  without  ohmii«e; 

affidavit    that    the    justice    before    whom    the  origiiuUly  revieed  from  L.  1841,  eh.  141, 1 1. 

action  or  special  proceeding  is  pending  is  a  ,-««« 

material  witness  for  the  defendant,  without  §483.  Reward  to  constable  forbidden, 

whose  testimony  he  cannot  safely  proceed  to  A  constable  shall  not  ask  or  receive  any 

trial,  setting  forth  therein  the  particular  facts  money  or  other  valuable  thing  from  any  person 

and  circumstances  which  he  expects  to  prove  as  a  consideration,  reward  or  inducement  for 

by  him,  the  justice  must  forthwith  make  a  omitting  or  delaying  to  arrest  a  person,  or  to 

written  order  directing  the  action  or  special  take  him  to  jail,  or  to  sell  property  by  virtue 

proceeding   to   be   continued   before   another  of  an  execution,  or  to  execute  any  other  duty 

'justice  of  the  same  town  or  city  named  in  the  pertaining  to  his  office;  or  any  monev  or  valu- 

order.  able  thing  other  than  the  fees  expresuy  allowed 


§§484-494                                       JUSTICE  (X)URT  ACT  art.  21 

to  him  by  law  for  executing  any  duty  per-  imprisonment,  or  othor  actionable  injury  to 

taining  to  his  office.  the  person  eitner  of  the  plaintiff,  or  of  another. 

Dcflfatloii.— Code  dv.  proo.,  f  3136,  without  duuce;  DcrlfBtloii.— <kxle  oiv.  proo..  1 8348,  rabd.  9;  orici- 

originally  nviwd  from  R.  B. .  pt.  3.  oh.  2.  tit.  4,  f  234.  naily  rsviaed  from  L.  1876.  ehT  449. 1 2.  mbd.  & 

§  484.  Justice  or  constable  not  to  buy  claim.  §  490.  Definition  of  injury  to  firoperty. 

A  justice  of  the  peace  or  constable  shall  not  An  injury  to  property  is  an  actionable  act, 

buy^  directly  or  indirectly,  or  be  interested  in  whereby  the  estate  of  another  is  lessened,  other 

buying,  a  bond,  note,  or  other  demand  or  than  a  personal  injury,  or  the  breach  of  a  con- 

cause  of  action,  for  the  purpose  of  bringing  an  tract. 

action,  or  instituting  a  special  proceeding  be-  DerivatloB.-~Coda  oi7.  proo.,  13348,  aubd  lO;  orisi- 

fore  a  justice  founded  thereupon;  nor  shall  nally  revised  from  L.  1876,  oh.  449. 1 2,  mibd.  9. 

a  justice  or  a  constable,  either  before  or  after  t>      i     ^ 

an  action  or  a  special  proceeding  is  commenced,  §  *®^'  Penalty  for  not  paymg  over  money, 
lend  or  advance,  or  agree  to  lend  or  advance,  A  justice  of  the  peace  who  neglects  or  re- 
or  procure  to  be  lent  or  advanced,  any  money  fuses,  within  a  reasonable  time  after  demand, 
or  other  valuable  thing  to  any  person  in  con-  to  pav  any  money  collected  by  him  in  his 
sideration  of,  or  as  a  reward  for,  or  an  induce-  official  capacity  to  the  person  entitled  thereto 
ment  to,  the  placing,  or  having  placed  in  his  is  guilty  of  a  misdemeanor^  and  shall  be  pun- 
hands,  a  ddi>t  or  other  demand  or  cause  of  ished  accordingly.  A  conviction  also  operates 
action  for  prosecution  or  collection.  as  a  forfeiture  of  his  office. 

DerifBtloB.~Code  dv.  proo.,  f  3137,  without  ohance;  DcrlVBtton. — Code  oiv.  proc.,  1 3153,  without  chuife;' 

originally  revised  from  R.  S.,  pt.  3,  ch.  2,  tat.  4,  f  235.  orisinally  revised  from  R.  S..  pt.  3,  oh.  2,  tit.  4, 1 269. 

§  485.  Penalty.  §  492.  Justice;  when  disqualified. 

A  justice  of  the  peace  or  constable  who  vio-  A  justice  shall  not  sit  as  such  in  any  cause 

lates  a  provision  of  the  last  two  sections  is  or  matter  to  which  he  is  a  party,  or  in  which 

guilty  of  a  misdemeanor;  and  shall  be  punished  he  has  been  attorney  or  counsd,  or  in  which 

accordingly.    A  conviction  also  opeiates  as  a  he  is  interested^  or  if  he  is  related  by  consan- 

forfeiture  of  his  office.  guinity  or  affinit}^  to  any  party  to  the  contro- 

DcrlratloD.— Code  dv.  proc.,  f  3138,  without  ohaoge;  versy  within  the  sixth  d^ree.   The  degree  shall 

originaUy  revised  from  R.  s..  pt.  3,  ch.  2,  tit.  4, 1 236.  be  ascertained  by  ascending  from  ihe  justice 

§  486.  Violation  of  preceding  sections  a  de-  ^^^^  ""^liL^^^^tr^yl^^^ 

fense  to  action.  ?^^Jl  counting  a  degree  for  each  person  m 

.                                  ,  both  lines,  including  the  justice  and  the  party. 

It  IS  a  defense  to  an  action  brought  before  a  and  excluding  the  common  ancestor, 

jiwtiw  of  the  peace  that  the  demand  upon  DttiTatioii.-^udid*ry  l»w,  1 15,  first  iMrt.  without 

which  it  IS  founded  was  bought  and  sold,  or  change,  except  to  substitute  "justice  *'  for  ^'judge."  and 

received  for  prosecution,  contrary  to  the  fore-  *)«>  omitting  the  dause  '.'or  take  any  part  in  the  deddoo 

going  provisions  of  this  article.    In  an  action  <>«' Mnotapphoabletoajustieecourt. 
wherein  such  a  defense  is  interposed,  if  the 

plaintiff,   after  being  duly  subpoenaed  as  a  ARTICLE  21 
witness,  fails  to  attend  pursuant  to  the  sub- 
poena; or,  if  upon  the  trial  or  upon  his  exam-  Laws  Repealed;  When  to  Take  Effect 
ination  as  a  witness  by  virtue  of  a  commission, 

he  refuses  to  answer  any  question  pertinent  to  Seotion493.  Laws  repealed, 

show  a  violation  of  either  of  those  provisions;  *W«  When  to  take  effect, 

the  justice,  besides  punishing  him  in  a  proper  .  m^.   j         r*n#»aU<l 

case  for  his  failure  or  refusal,  must  dismiss  tt       ^T*  '«P«f*«^-  ^      ,    .  ., 

his  complaint.   The  testimony  in  such  an  action  The  sections  of  the  code  of  cml  procedure 

of  the  plaintiff,  or  any  other  witness,  is  not  specified  m  the  schedule  hereto  annexed,  and 

evidence   in   a   criminal   prosecution    against  afl  acta  amendatory  thereof  or  supplemental 

him  for  violating  either  of  those  provisions.  thereto  m  force  when  this  act  tak^  effect,  are 

Dfrtfmtlaii.-Code  dv.  proc.,  §  3139,  without  change;  ^^^^y,  repealed.    When  two  numbm  in  such 

originaUy  revised  from  R.S.,pt.  3,  ch.  2.  tH.  4,  II 287-242.  schedule  are  imited  by  a  hyphen  both  such 

,   ^  ^  numbers  are  included  as  well  as  all  intermediate 

§  487.  Definition  of  affidavit  numbers. 

The  word   ''affidavit"   includes   a  verified 

pleading  in  an  action,  or  a  verified  petition  §494.  When  to  take  effect, 

or  answer  in  a  special  proceeding.  This  act  shall  take  effect  October  first,  nine- 

]>cftvalloii.~Code  dv.  proc..  1 3343,  subd.  11.  teen  hundred  and  twenty-one.     (Am.  by   L. 

§  488.  Defect  in  affidaTit  *^^'  «•»•  ^'  ''*  ''^'^  ®"'*-  ^'  ^^^D 

The  want  of  a  titie,  or  defect  in  the  tiUe,  of  .-B*  ,Tu^7,lm  AnnM  iH!  oIT^  *^*^ 

an  affidavit  does  not  impair  it,  if  it  intelligiky  «^~*  °'  ^  »°*  '"""  ^'^"^  ^^  ^  °°*-  *'  ^"2^- 

wh.^  histjJ^'"'  °'  "^'"^  Proceedir^i  in  gcHEDULE  OF  LAWS  REPEALED 

Dcrlrallon.— Code  civ.  proc.,  |728,  without  change;  ^    ,         *     rt-    -i     t>         j             tt  oooi   ooac 

made  appUcable  to  justice  court  practice  by  code  ov.  Code    of     ClVll     Procedure,     §§  2231-2265, 

Moc..  13347,  subd.  S.    1 728,  origiDaUy  revised  from  code  2861-3115,3133-3168,3196-3199,3202-3214, 

of  proc.  1 406.  3218,   3223-3225,   3226a,   3226,   3322-3329. 

§  489.  Definition  of  i^rsonal  injury.  Note. — 1|  3121-3125  have  not  been  repealed  by 

A   personal   injury   includes  libel,   slander,  this  act.    They  relate  to  interpreters  in  the  Justaoes' 

criminal  conversation,  seduction,  and  malicious  courts  of  Brooklyn,  whioh  seem  to  have  been' 

prosecution;    also   an    assault,    battery,    false  transferred  to  the  municipal  court  of  that  borough 
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and  may  be  of  foroe  in  fixing  the  tenure  of  office  of  courts  of  Albany  and  Troy,  are  repealed.    They 

such  officers.     They  were  not  repealed   by  the  are  declared  inapplicable  to   the  city  court  of 

municipal  court  act  of  New  York  of  1902,  nor  by  Albany  by  L.  1914,  ch.  368,  §  388.    They  are  de- 

the  revision  of  1915  (L.  1915,  ch.  279),  although  dared  inapplicable  to  the  city  court  of  Troy  by 

other  sections  of  the  code  were  distinctly  declared  L.  1915,  ch.  647,  §  388.    They  are  declared  inappli- 

to  be  inapplicable.     §3133  seems  to  be  obsolete  cable  to  the  municipal  court  of  New  York  by 

and  is  repealed.  L.  1915,  ch.  279,  §  183.    §  3218,  relating  to  orders 

§§  3196-^202,  relate  to  the  mayor's  court  of  of  arrest  in  the  district  courts  of  New  York,  is 

Hudson  and  the  recorders'  courts  of  Utica  and  repealed.    This  section  is  declared  inapplicable  to 

Oswego.      The  mayor's    court  of    Hudson  was  the  municipal  court  by  L.  1915,  ch.  279,  §  183,  and 

abolished  by  L.  1895,  ch.  751,  and  is  superseded  is  therefore  obsolete. 

by  the  city  court  of  that  city.  The  recorder's  §(  3223-3225a,  relating  to  justices'  courts  of 
court  of  Oswego  now  seems  to  be  exclusively  a  Albany  and  Troy,  are  repealed.  These  sections 
court  of  criminal  jurisdiction  (L.  1895,  ch.  394).  are  declared  inapplicable  to  the  city  courts  of  such 
The  only  sections  that  seem  to  have  any  force  are  cities  by  L.  1914,  ch.  368,  §  388  (Albany)  and  by 
U  3200,  3201,  in  their  application  to  the  recorder's  L.  1915,  ch.  647,  §  388  (Troy),  i  3225a  is  not 
court  of  Utica.  They  are  not  repealed  by  this  act,  specifically  mentioned  in  these  acts,  but  was 
but  H  319^3199,  3202  are  repealed  as  obsolete,  evidently  intended  to  be  included. 
ii  3200, 3201  are  included  in  the  Utica  charter  by  a  §  3226,  relating  to  the  municipal  court  of  Roches- 
separate  act  (L.  1920,  ch.  517)  and  repealed  by  it.  ter,  is  repealed,  as  it  is  covered  by  the  Rochester 

§§  3203-^3206,    relating   to    the   city    court   of  charter,  L.  1907,  ch.  755,  §  529. 

Yonkers  are  repealed  as  sui)erseded  by  L.  1893,  §  3227,  relating  to  appeals  in  the  same  court,  is 

oh.  416,  defining  the  jurisdiction  of  that  court  not  repeieded  by  this  act,  but  is  included  in  the 

and  the  practice  therein.     §(3207-3214,  relating  Rochester  charter  by  a  separate  act   (L.    1920, 

to  the  district  courts  of  New  York  and  the  justices'  oh.  434)  and  repealed  thereby. 


INDEX  TO  JUSTICE'S  COURT  ACT 

Ref erencee  are  to  sactiona 

A 
Abatement  and  continuance.  « 

I.  Abatement. 

death  of  party  before  reversal  on  questions  of  law 461 

in  personal  injury  action  after  verdict * .  461 

verdict  after  death  of  party 257 

.  n.  Continuance. 

admission  of  part  of  plaintiff's  claim,  continuance  of  action  as  to  remainder 169 

death  of  party  in  personal  Injury  action  after  verdict 461 

survival  of  actions  for  personal  Injury  where  judgment  reversed  on  question  of  law 461 

Abaoonding  debtors. 

arrest 60 

attftohment  in  action  against 76 

place  of  trial  of  action  against 10 

Abaenteea. 

attachment  in  action  against 75 

designation  for  service  of  summons,  duration 59 

revocation 59 

designation  of  persons  on  whom  to  serve  summons 59 

filing  designation  for  service 59 

Acknowledgment. 

.  bonds  and  imdertakings 416 

power  of  attorney,  fee  to  justice 324 

Account. 

I.  In  general. 

production  of  book  of  account  on  trial,  how  compelled 201 

II.  Actions  on. 

bill  of  particulars 158 

costs  where  action  discontinued 267 

discontinuance  of  action  where  total  accounts  of  both  parties  exceed  four  hundred  dollars. .  267 

exhibiting  account  or  demand  or  statement  of  nature  thereof,  when  may  be  required 158 

^              failure  to  deliver  account  or  bill  of  particulars,  effect 158 

items  of  account  or  demand,  necessity  for  pleading 158 

pleading,  manner  of 149 

verificartion  of  account  or  bill  of  particulars ' 158 

Actiona.    See  alsd  Pleadings. 
I.  Ck>mmencement. 

how  commenced  generally 44 

voluntary  appearance  of  parties  and  filing  complaint  as 44 

II.  Actions  authorized  by  justice  court  act. 

against  constable  by  third  person  in  replevin  where  property  delivered  to  plaintiff 108 

bonds  and  undertakings,  by  party  on  bond  to  people  or  public  officer 424 

constable  for  not  returning  execution,  iiction  against 310 

costs,  action  to  recover  where  plaintiff  fails  to  commence  new  action  after  answer  of  title . .  175 

wrongfully  collected,  action  against  justice 323 

joint  debtor,  where  not  personally  served  in  previous  suit 340 

money  collected  by  constable  under  execution  action  against  sureties 312 

strajrs,  actions  by  owner  to  recover  for  wilfully  setting  animals  at  large 362 

Adjournment. 

amendment  of  pleading,  allowance  of  adjournment  after 157 

application  of  plaintiff,  proof  that  may  be  required 181 

artest  of  defendant,  right  of  justice  to  adjourn  on  own  motion 180 

attendance  of  witness,  warrant  of  attachment  to  compel 188 

commission  to  take  testimony,  on  application  by  plaintiff 205 

conditions  that  justice  may  impose 187 

cuttody  of  arrested  defendant  during  adjournment 184 

•67 


> 


INDEX 


Adjoummmt — Contlnuod. 

defendant,  wpticntion  on  joioder  of 

applying  for  on  joiader  of  issue. 

demurrer,  adjounmiBnt  after  deciaioa  on 

discharge  from  arreet  on  adioumment  by  eonaent  of  paitiu  or  applicatioii  of  plaiatiS . 

entiy  in  docket'book 

«saminiition  of  non-t«rident  pluntiS's  witnces  M  oondition  to  cikntins 

fee  of  juBtice 3M 

joinder  of  iaaue  before 

OD  voluntary  appearaaoe,  right  of  justice  to  adjourn 

jury  trial,  where  demanded 

leneth  of  adjouTDment 180, 

on  application  hy  defendant , *. 

on  appUcHtion  by  plaintiff  for  comaaaaioD  to  take  tectimony 

without  consent  of  both  parties 

ninety  days,  adjournment  for  more 

plwntiffi  on  application  on  return  of  suniraons  or  joinder  of  issue 

release  of  arrested  defendant  during  adjourameiit,  undertaking 

return  of  summons,  ri^ht  of  justice  to  adjourn  on 

strays,  hearing  on  claim  to  surplus 

Bubeequent  adjournment 

trial  by  juatioe  of  own  motion,  when 

undertaking  on  adjournment  on  application  by  defendant 182, 

on  subsequent  adjournment 

where  defendant  arrested,  necessity  for 

witness  committed  for  refusal  to  testify,  etc 

Admiulotu. 

allegation  in  answer,  by  failure  to  deny 

atl^ations  of  complaint  by  failure  to  deny 

counterclaim,  plaintiff  of  validity  of 

part  of  plaintiff's  claims,  judgment  on  part  acbnittod 


n 


nf  a. 


Affidavit. 

admissibilit)'  of  ei-parte  affidavit  in  evidence 

debtor  imprisoned  under  execution,  affidavit  to  procure  diBahargG . . 
detects  that  do  not  impair 


ei-parte  affidavit,  addmissibility  in  evidenoe 2S2 

fee  of  justice  for  administering  oath 324 

drawing 334 


336 

filing  with  justice,  duty  of  juatice 4S1 

proof  of  authority  of  attorney  to  appear 3i 

sureties  on  bonds  or  undertakings  as  to  residence  and  property 430 

verification,  form  of 154 

of  pleadings  by 153 

Agsnts. 

arrest  for  misappropriating  funds  or  property tl 

replevin,  right  to  make  affidavit  for  replevin  or  return  and  eontauls 96 

strays,  right  to  act  tor  principal  in  reference  to ? 378 


pleadings  by 153 

Am  endmAiit. 

adjournment,  when  to  be  granted  where  amendment  allowed 157 

amendment  of  pleadings  to  promote  substantial  justice 157 

appeal,  to  perfect ^ 433 

bonds  and  undertakings,  defects  in 419 

costs  as  condition  to  allowing  amendment  to  pleadings 15! 

immaterial  ctTors  and  mistakes,  to  correct 461 

pleadings  to  conform  to  proof 1* 

where  demurrer  thereto  sustained 131 

power  of  justice  to  amend  process  and  pleadings 4f 

return  of  juatice  on  appeal,  notice  of  motion  for  order  where  county  judge  disqualified 441. 

unknown  defendant,  amending  proceedings  to  deaignate  true  or  full  name 57 

variance,  to  conform  pleadings  and  other  proceedings  to  proof 400 

where  immaterial ; .  10! 

Animali  tteaylng  on  hifhwar. 

action  for  penalty,  by  whom  brought 341 

disposition  of  penalty  collect«d 341 

liability  of  person  having  custody 34S 


JUSTICE  COURT  ACT— References  are  to  Sections 
Anothw  action  pending. 

demurrer  by  defendant 132 

to  oounterdaim 145 


Answor. 

I.  In  general. 

demnrrer  to  part  of  oauaea  stated  and  answer  to  remainder 134 

grounds  for  demuner  not  appearing  on  face  of  complaint,  raising  by  answer 147 

new  matter  constituting  defense  or  counterclaim,  pleating  in  answer  to  unverified  com- 
plaint   137 

when  deemed  controverted  without  denial 156 

partial  defense  in  answer  for  wrong 160 

mitigating  circumstances  in  action  for  wrong 167 

question  raised  on  demurrer 167 

right  to  plead  and  manner  of  pleading 167 

pleading  mitigating  droumstances  in  action  for  wrong,  necessity 160 

of  defendant 131 

severance  of  action  and  judgment  for  part  admitted  by 169 

specific  pleas,  limitation  of  actions 13 

unverified  complaint,  contents  to 137 

waiver  of  objections  to  complaint  when  not  taken  by  answer  or  demurrer 148 

II.  Eonn  and  requisites. 

account  or  instrument  for  payment  of  money  only,  how  pleaded 149 

contents  where  complaint  not  verified 137 

form  and  requisites  verification,  when  required 151 

judgment  on  counterclaim,  demand  for. .  *. 168 

verified  complaint,  fonn  and  contents  of  answer 136 

III   Specific  actions  and  proceedings. 

by  and  against  corporations,  corporate  existence,  necessity  for  proof  where  issue  not  raised 

by  verified  answer 253 

misnomer,  waiver  where  not  pleaded 171 

joint  debtors,  contents  in  action  against  joint  debtor  not  previously  served 342 

.   replevin,  demand  for  return  of  chattel  and  damages 114 

•strajrs  on  highways,  contents  and  verification 353 

Ansirtr  of  title. 

allegation  of  facts  showing  title  will  come  in  question 172 

costs,  action  to  recover  where  plaintiff  fails  to  commence  new  action . .  ^ 175 

allowance  to  successful  party  in  new  action ^ 175 

where  action  discontinued 175 

countersigning  by  justice 172 

deliveiy  of  answer  to  plaintiff 172 

to  justice 172 

discontinuance  of  action  on  delivery  of  undertaking  to  justice 174, 175 

where  title  brought  in  question  as  to  one  of  several  causes 179 

liability  of  sureties  on  defendant's  undertaking 173 

manner  of  pleading  title 172 

new  action,  pleading 178 

where  to  be  brought 174 

proceedings  after  answer  of  title  interposed 172 

right  to  interpose  answer  to  title 172 

severance  of  action  where  title  brought  in  question  as  to  one  or  more  causes 179 

summons  and  complaint  in  new  action,  depositing  with  justice 175 

title  brought  in  question  as  to  one  of  several  causes  of  action,  proceedings  thereon 179 

imdertaking  by  defendant,  form  and  content 173 

effect  of  failure  of  plaintiff  to  file 176 

jurisdiction  of  justice  where  plaintiff  fails  to  give 176 

liability  of  sureties 173 

where  defendant  arrested 173 

verification  of  answer  setting  up  title 172 

writing,  necessity  that  allegation  be  in 172 

Aiypeali. 

I.  When  appeal  may  be  taken. 

party  entitled  to  appeal 427 

poor  persons,  right  to  defend  appeal  as 43 

take  appeal  as 43 

review  by  appeal  as  exclusive  remedy 426 

straying  animals,  from  order  upon  claim  for  surplus 358 

strays,  from  final  order  in  prooedings 367 

n.  Taking  appeal. 

costs  of  action,  payment  on  service  of  notice  of  appeal 430 

court  to  which  appeal  must  be  taken,  county  court  of  county  where  judgment  rendered . . .  427 

entry  in  docket-book 468, 469 
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INDEX 
Appeals — Continued. 

n.  Taking  appeal — Continued. 

extending  time,  order « 429 

service  of  order  granting 420 

to  appeal  where  party  dies  before  expiration  of  time 429 

extension  of  time  for  appeal  by  heir,  etc.,  of  deceased  party 429 

fees  of  justice  for  making  return,  pajnuent  on  service  of  notice 430 

issue,  date  in  appellate  court 446 

limitation  on  time  to  appeal 428 

manner  of  taking * 428 

notice  of  appeal,  demand  for  new  trial 442 

form  and  service 428 

mailing  to  justice 430 

payment  of  fee  of  justice  for  making  return 430 

service  on  justice  or  clerk .  . ; 430 

service  on  respondent  by  delivering  to  clerk  of  appellate  court 432 

service  through  post-office,  manner  of 431 

service  upon  respondent 432 

service  where  justice  dead 430 

serving  undertaking  to  stay  with 434 

when  may  be  served  on  clerk  of  appellate  court 430 

supplying  defects  or  omissions  by  amendment  or  otherwise 433 

time  that  must  elapse  before  appeal  taken  after  entry  of  judgment '. .  428 

within  which  appeal  may  be  taken  where  summons  not  personally  served 428 

must  be  taken  after  entiy  of  judgment ..^^ 428 

III.  Return. 

amendment,  notice  of  motion  for  order  where  county  judge  disqualified 448 

contents  generally 438 

where  new  trial  demanded 438 

death  or  incompetency  of  justice,  manner  of  making  return 441 

fee  of  justice  for  making'. 324 

further  return,  compelling  by  attachment 440 

compelling  where  justice  removed  to  another  county ,.  440 

how  compelled ,,,  440 

justice  non-resident  of  state,  how  return  made 441 

power  and  duty  of  justice  to  make  after  expiration  of  office 439 

time  within  which  justice  must  make 438 

IV.  Stay  of  proceedings. 

act  necessary  to  make  stay  effective 436 

allowance  of  sureties  on  undertakings 435 

exceptions  to  sufficiency  of  sureties  on  undertakings 435 

sureties  taken  for  notice  of  vexation  of  delay,  effect 435 

failure  of  sureties  to  justify,  effect  on  undertakings 435 

filing  undertaking  with  clerk  of  appellate  court,  effect » . .  437 

serving  notice  on  respondent 437 

when ; 437 

justification  of  sureties  on  undertakings 435 

new  trial  on  appeal,  imdertakings  to  stay  execution  of  judgment 443 

undertaking  to  stay  execution  upon  judgment 434 

service  with  notice  of  appesd 434 

V.  Hearing  and  determination. 

calendar,  date  on 450 

challenge,  review  of  determination  by  justice 238 

directing  new  trial  where  appellant  not  entitled  to  new  trial  in  appellate  court 453 

dismissal  of  appeal  for  failure  to  prosecute 450 

error  in  fact  in  proceedings  not  i^ecting  merit  in  appellate  court 455 

judgment  directing  new  trial,  proceedings  before  justice 454 

of  appellate  court  in  cases  where  appellant  not  entitled  to  new  trial  on  appeal 453 

on  appeal 451 

judgment-roll,  by  whom  prepared 459 

what  constitutes 459 

new  trial,  directing  before  same  or  another  justice 451 

notice  of  hearing 450 

papers  on  which  appeal  heard 451 

restitution,  effect  on  bona  fide  purchaser 458 

on  reversal 458 

reversal  of  judgment  in  personal  injuiy  action  on  question  of  law,  abatement  by  death  of 

party 461 

on  stipulation,  proceedings  thereon ; . . .  449 

scope  of  review 451 

setting  off  costs  against  recovery 456 

stipulation  by  respondent  to  reverse  judgment 449 

straying  animals,  dismissal  of  appeal  from  order  on  elaim  for  surplus  on  proof  of  payment. .  358 

when  appeal  may  be  brought  to  hearing 450 


JUSTICE  COURT  A(?r— Rbfbrences  abe  to  Sbctionb 
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VI.  New  trial  on  appeal. 

compromiae,  acceptance  of  ojffer  and  proceedings  thereon 444 

admissibility  of^unaccepted  offer 444 

after  issue  joined,  acceptance  of  ojffer  and  proceedings  thereon 445 

costs  where  recovery  does  not  exceed  offer 444 

less  than  offer 446 

offer  of  judgment  after  issue  joined 445 

by  one  of  several  defendants  after  issue  joined 445 

severance  on  offer  by  one  of  several  defendants  after  issue  joined 445 

costSt  amount 444,  447 

demand  for  in  notice  of  appeal 442 

directing  new  trial  before  justice  where  not  entitled  to  new  trial  on  appeal 453 

issue,  date  of 446 

offer  of  judgment,  time  within  which  to  be  served  after  service  of  notice  of  appeal 444 

right  to 442 

undertaking  to  render  appeal  effectual 443 

undertaking  to  stay  execution  of  judgment  to  perfect  appeal 443 

VII.  Costs. 

disbursement  that  may  be  included  in 457 

new  trial  on  appeal ^ 444 

where  new  trial  cannot  be  had 452 

directed 452 

directed  before  same  justice  or  another 451 

not  had,  award  and  amount 452 

Appearance. 

authority  of  attorney  to  appear,  how  conferred  and  approved . 34 

commencement  of  action  by  voluntary  appearance  of  parties 44 

entry  of  time  of  appearance  in  docket-book 468,  469 

failure  of  defendant  to  appear,  effect 216 

guardian  ad  litem  for  infant  plaintiff,  appointment 35 

consent  to  act 35 

in  person  or  by  attorney 32 

infants  by  guardian  ad  litem 35,  36 

non-suit  where  plaintiff  fails  to  appear 268 

one  hour  after  return  of  summons,  right  to  make 214 

parties,  transfer  of  action  to  another  justice 479 

plaintiff  when  defendant  arrested 66 

replevin,  proceedings  where  defendant  does  not  appear 123 

Arrest. 

I.  In  general. 

action  to  recover  money  or  property  embessled  or  misapplied,  proving  facts  on  which  order 

made  as  condition  to  recovery 72 

joinder  of  issue  after  arrest 125 

summons  accompanying  order  of  arrest,  when  returnable 46 

time  for  service  of  summons  accompanying  order 48 

II.  When  order  to  be  granted. 

action  for  fraud  or  deceit 61 

actions  in  which  order  may  issue 61 

conversion 61 

debtor  about  to  abscond 60 

defaulting  witness  after  judgment  rendered 196 

fine  or  penalty,  action  to  recover ; 61 

joint  debtors,  action  against  one  not  previously  served 343 

misappropriation  by  factor,  agent,  l>roker  or  other  fiduciary 61 

of  property  by  public  officer,  attorney,  or  officer  of  corporation 61 

misconduct  or  neglect  in  professional  employment 61 

non-resident  defendant 60 

official  neglect  or  misdonduct 61 

personal  injuries,  actions  to  recover  damages 61 

plaintiff  non-resident 60 

proof  on  which  order  granted ; . . .  62 

property,  action  for  injury  to 61 

undertaking  required  as  condition  of  granting 62 

woman,  right  to  issue  order  of  arrest  for 60 

III.  Order. 

attaching  to  summons 63 

contents  generally *. 63 

entry  in  docket-book 468, 469 

fee  to  justice *    324 

issuance  at  time  of  issuance  of  summons 60 

subscribing  and  endorsing  on  summns. 63 


{ 
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INDEX  • 
Arrest — Continued. 

IV.  Executing  order. 

appearance  of  plaintiff  before  justice,  failure  to  appear,  effect 66 

time  within  which  to  be  made ? 66 

custody  and  detention  of  prisoner,  adjournment  of  trial 184 

generally 67 

time  prisoner  may  be  detained 67 

duty  of  constable 65 

failure  of  plaintiff  to  appear  before  justice  on  return '  66 

fee  for  arresting  and  oommiting  persons  in  special  proceedings 326 

executing 326 

notifsdng  plaintiff  of 326 

manner • 64, 65 

mileage  for  notifying  plaintiff  of 326 

notifsring  plaintiff  on  execution  of  order 66 

return  by  constable 66 

taking  defendant  before  justice 65 

another  justice 65 

V.  Privilege  and  exemption. 

discharge,  notice  of  application  for  order 73 

of  privileged  person  as  bar  to  new  arrest 73 

by  whom  granted 73 

proof  upon  which  granted 73 

generally 73 

VI.  Discharge  from  arrest. 

adjournment  of  trial  by  consent  of  parties  or  upon  application  of  plaintiff 185 

after  appearance  by  plaintiff 68 

appearance  of  plaintiff,  application  on 68 

basis  of  application  where  made  on  return  of  order 69 

effect  on  execution  of  discharge  after  judgment 71 

jurisdiction  of  discharge  before  judgment 71 

fee  of  justice  on  hearing  application 324 

grounds  for  discharge 70 

motion,  notice 68 

new  proof  by  plaintiff  on  motion 69 

notice  of  motion, -time  for  and  upon  whom  served . . . ; 68 

proof  on  which  application  may  be  made  after  return  of  order 69 

imdertaking  reciuired 184 

Assault  and  battery. 

denial  of  jurisdiction 4 

Assignee. 

lease,  redemption  after  execution  of  warrant  in  summary  proceedings 406 

replevin,  right  to  maintain  action  where  title  acquired  after  wrongful  taking 92 

Assignment. 

contracts,  counterclaim  in  action  on 139 

Attachment. 

I.  In  general. 

priority  of  warrant  of  attachment  levied  over  execution  from  another  court 286 

replevy  or  property  levied  upon,  right  to 89 

II.  When  granteid. 

actions  in  which  warrantmay  be  granted 74 

affidavit  on  which  warrant  granted,  contents  and  filing 75 

facts  that  must  be  proven  to  procure  warrant 75 

joint  debtors,  actions  against  those  not  previously  served 343 

security,  fee  of  justice  for  hearing  application  for  increase 324 

undertaking,  form  and  contents 77 

III.  Warrant. 

annexing  to  summons  or  endorsing  thereon 76 

entry  in  docket-book 468, 469 

fee  of  justice 324 

form  and  contents 76 

IV.  Elxecution  of  warrant. 

custody  and  care  of  property  attached 7S 

effect  of  judgment  rendered  where  summons  not  personally  served  and  defendant  does  not 

appear 8S 

fee  for  executing 326 

hearing  and  deteimination  of  action  where  summons  not  served 88 

inventory  of  attached  property 7f 

manner  of  execution 7i 

perishable  property,  order  directing  sale Ti 

sale  of k 7( 


JUSTICE  COURT  ACT— Rbfbbbncbs  are  to  Sections 
Attachment — Continued. 

IV.  Elxecution  of  warrant — Continued. 

proceeding  where  sununons  not  personally  served  ....<> , ^ 

proceeds  of  sale  of  perishable  property,  disposition .- / . . . .  79 

redelivery  of  property  to  defendant*  undertakings 81 

return  of  warrant,  contents  and  execution 85 

delivery  to  justice  of  bonds  or  undertakings  received 85 

sale  of  perishable  property 79 

service  of  summons  and  warrant  on  defendant : 80 

time  within  which  warrant  must  be  executed  before  return  day  of  summons 78 

when  to  be  executed .*> 76 

V.  Vacating  or  modifying  warrant. 

dismissal  of  action  on  vacating  warrant,  when 87 

effect  of  vacating  wrrant 87 

fee  of  justice  for  hearing  apptication 324 

increasing  security,  motion  for, 86 

new  proof  by  plaintiff  to  sustain  attachment 86 

papers  on  which  motion  made  to  vacate  or  modify  warrant  or  increase  security 86 

power  of  justice  to  vacate  on  own  motion 86 

proof  required 86 

VI.  Claims  of  third  persons. 

action  by  defendant  on  bond,  when  may  be  maintained 84 

bond,  fonn  and  contents 82 

defendant's  right  where  recovery  on  bond  exceeds  amount  due  plaintiff 83 

delivery  of  attached  property  to  third  person  on  execution  of  bond 82 

extent  of  claimant's  liability  in  action  on  bond 88 

VII.  Jurors  and  witnesses. 

defaulting  juror  generally 232 

jurors,  criminal  liability  for  resisting 232 

defaulting  juror's  fee  of  justice  for  warrazit  of  attachment  for  delinquent % 346 

witnesses  generally 192 

fees  for  procuring  and  serving  attachment  against  defaulter,  by  whom  paid 193 

service  within  adjoining  county 194 

Attorneys* 

I.  In  general. 

arrest  for  misconduct  or  neglect,  in  action  for 61 

poor  persons,  certificate  of  attorney  as  to  good  cause  of  action  or  defense 38 

verification  of  account ,. . . .  158 

pleadings  by 153 

II.  Appearance  and  authority. 

appearance  of  party  by 32 

authority,  how  conferred  and  proved 34 

constable  making  service,  right  to  act  as  attorney 33 

law  partner  or  clerk  of  justices,  right  to  act  as  attorney  in  action 33 

poor  persons,  prosecuting  or  defending  for 37 

when  and  how  leave  granted  to  prosecute  or  defend  as 39 

who  may  act  as  attomeyin  justices  court 33 

Auetions. 

perishable  property  attached,  sale  at 79 

sale  under  execution  to  be  held  at  public. , 289 

B 
Bailnient. 

levy  and  sale  of  interest  of  bailor 297 

rights  of  purchaser  of  interest  of  bailor  under  execution 297 

B«Uot. 

preparation  on  formation  of  jury  at  trial 230 

kks. 

arrest  in  action  against  agent  for  misappropriating  funds 61 

Bastard. 

fee  of  justice  for  indorsing  warrant  for  apprehension  in  another  county 325 

warrant  for  apprehension  of  person 325 

Bill  of  particulan. 

failure  to  deliver,  effect  of 158 

when  may  be  required 158 


INDEX 


Bills  »nd  notM. 

counttrdaim  in  action  on  bill  or  noi 
joinder  of  pBrtiea  aeveially  liable . . 

effect  on  lights  of  def  eaduit 

pleadings,  maimer  of 

vFtiliratioD  of  ple&dinga  by  attorney  or  atent  of  party 


after  dnedato 139 


before  purchaae 294 


acknowledpoent 

Bctinns  on,  iuriadiction 

bond  by  pardon  bond  given  to  people  or  public  officer  l^ 

permiiKioD  to  proaeoute  bond  given  to  people  or  public  officer  ■  • 

additional  security,  wben  may  be  required 

affidai-it  of  Buretiaaa  to  remdsDoe  and  property 

amendment  as  to  defects 

approval  by  justice 

cbsnge  of  parties,  effect  on  bond 

defects,  aifiCndment ..,.,,,..,.,...,..,.. 

depoait  of  funds  for  protection  of  sureties 


n  by  fidelity  or  surety  company 421 


► 


filing  with  justice 

form  aa  to  liability  vhere  executed  by  two  ormore  penons 

joint  and  several  where  eiecuttd  by  two  peraons  or  more 

justice  PI  constable  forbidden  to  buy  for  purpose  of  bringing  action,  el 

juatificalion  by  fidelity  or  surety  company 

levy  on  negotiable  bonds  under  execution 

new  sureties,  enforcing  order  [or 

when  may  be  required 

party  joining  with  sureties  and  execution,  necessity 

requiiuttfB  se  to  form 

surttiee,  number  of 

required,  number 

surely  or  fidelity  company  a«  equivalent  to  two  euretice 

VBriance  from  statutory  form,  dfect 

Books. 

production  of  book  of  account,  how  compelled .- . . , 

II.  Of  j  urtiee  of  the  peace. 

ccTtifieate  to  accompany  books  and  papers  deposited  with  cleHi. . 

deuiacd  by  clerk  on  death  of  justice 

duty  of  justice  as  to  papers  filed . . 


n  bcdng  removed  frran  office. 


re  of  justice  to  deposit  on  removal  from  town  < 

effect 

:>i'eedings  to  compel  delivery  to  town  or  city  clerk  of  books  and  papers  of  justice .  ^ 


ji  action  for  funds  or  proper^  misapplied . . 
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Champerty  and  maintenance. 

defense  to  action  that  demand  was  bought  or  sold  or  reoeiyed  for  prosecution  by  justice  or  con- 
stable   486 

justice  or  constable  not  to  buy  claim 484 

give  consideration  for  having  debt  or  claim  placed  in  hands  for  collection  or  prosecution . . .  484 

Character. 

light  of  wife  to  sue  or  be  sued  alone 28 

■ 

Chatte&u 

jurisdiction  of  action  by  person  aggrieved  to  recover  forfeited  chattd 6 

Citiea. 

execution  against  wages  of  employee 900 

jurisdiction  of  justice  of  adjoining  town  of  action  against  resident 10 

jurors*  right  of  tax-payer  to  sit  in  action  by  or  against 236 

summaiy  proceedings,  no  jurisdiction  in  certain  cities  of  second  dass 4 

summons,  manner  of  service 50 

when  action  may  be  brought  in  adjoining  town 10 

City  derk. 

deposit  of  books  and  papers  of  justice  with  on  removal  from  office  or  from  town  or  city 472 

Cifil  Practice  Act. 

sommary  proceedings  governed  by  article  eighty-three fia 

Commission  to  take  testimony.  See  Depositions. 
Conunitment. 

fee  of  juQftice  for  warrant  of  commitment ••• • 326 

Common  informer. 

amount  of  recovery 8 

compromise  of  actions  by 7 

jurisdiction  of  action  by 7 

Complaint.  ** 

actions  by  and  against  corporations,  allegation  of  incorporation 170 

misnomer  of  corporation,  waiver  where  not  pleaded 171 

actions  against  joint  debtors  not  previously  served,  allegations  in  complaint 341 

admission  of  allegation  by  failure  to  deny 166 

complaint  not  stating  cause  of  action,  demurrer 132 

dismissal  where  titie  to  real  property,  shown  by  plaintiff 177 

first  pleading  of  plaintiff 128 

form  and  requisites,  account  or  instrument  for  payment  of  money  only  how  pleaded 149 

verification,  when  complaint  may  Iw  verified 160 

objections  constituting  ground  for  demurrer,  waiver  when  not  raised  by  demurrer  or  answer . . .  147 

service  with  summons 47 

replevin,  damages  for  injuiy  to  chattel Ill 

waiver  of  objections  that  complaint  does  not  stata  sufficient  facts  where  not  taken  by  demurrer 

or  answer 148 

Compromise. 

action  by  common  informer  for  penalty  or  forfeiture 7 

appeal  for  new  trial,  after  issue  joined 446 

before  issue  joined 444 

offer  of  compromise  by  defendant,  conts  where  plaintiff  fails  to  recover  more  than'  >ffer 218 

judgment  on  written  acceptuice 218 

right  to  make  and  acceptance  of 218 

unaccepted  offer  as  evidence 218 

Computation. 

time 462 

excluding  Sundays  or  holiday  in  computation 462 

Confession. 

judgment  by.   See  Judgment. 

Consanguinity. 

computation 492 

juror,  disqualification  where  related  to  party 230 


...  i 
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INDEX 
:^.  ConitableB. 

I.  In  general. 

attorney,  right  of  constable  to  act  aa 33 

duty  on  making  civil  arrest , 65 

oath  of  confltable  in  eharse  of  triid  jury 255 

remuneration  limited  to  fees 483 

reward,  forbidden  to  accept  in  certain  cases 483 

sureties,  action  against  to  recover  money  collected  on  execution 312 

11.  Powers,  duties  and  liabilities. 

attachment  against  defaulting  witness,  power  to  serve  in  adjoining  county 104 

care  of  attached  perishable  property 79 

damages  for  wrong  delivery  of  chattel  in  replevin 113 

execution  in  r^levin,  liability  for  failure  to  make  return  in  time 810 

indorsing  time  of  receipt 284 

liability  for  amount  thereof  on  failure  to  return  within  five  days  after  return  day 310 

exhibiting  to  creditor  personal  property  levied  on 280 

expiration  of  term,  completion  of  execution 313 

liability  for  delivering  replevied  chattel  to  claimant  where  plaintiff  fails  to  give  security . . .  107 

of  sureties  after  expiration  of  term  to  complete  execution,  etc 313 

misdemeanor  to  induce  suitor  buy  bonds,  etc.,  for  prosecution 484 

not  to  be  interested  in  suit 484 

buy  bonds,  etc.,  for  prosecution 484 

payment  of  amount  of  judgment  to  justice  on  return  of  execution 290 

penalty  for  wrong  delivery  in  action  for  replevin 113 

power  to  take  chattel  under  execution  of  replevin ^ 110 

purchase  of  property  at  execution  sale,  validity 202 

return  to  service  of  subpoena  as  evidence 101 

sale  of  personal  property  under  execution,  posting  notice  of  sales 288 

subpoena,  power  to  serve 191 

surplus  after  paying  judgment  from  money  collected  on  execution ,  payment  to  debtor ....  200 

venire,  criminal  liability  for  false  return 228 

III.  Execution  of  mandate  and  process. 

arrest  on  execution  against  persons 301 

attachment 78 

breaking  open  building  to  replevy  chattel 101 

,             custody  and  detention  of  prisoner  under  order  of  arrest 67 

executing  in  person  and  not  by  deputy 466 

order  of  arrest  generally 65 

«          '  return,  notifying  plaintiff 66 

power  to  take  chattel  under  execution  in  replevin 110 

requisition  in  replevin 100 

resistance  to,  execution  by  riieriff 467 

return  of  execution  against  property 200 

sheriff,  execution  by  on  resistance 467 

IV.  Fees. 

attachment  against  defaulting  witness,  by  whom  paid 103 

generally  in  action 320 

prepayment  as  condition  to  rendering  service 331 

serving  venire,  prepayment 226 

special  proceedings 826 

CoDBtruetion. 

liberal  construction  of  pleadings 163 

Contempt. 

breach  of  peace  amoimting  to 19 

conmiittment,  requisites 23 

defaulting  juror 220 

disorderly  conduct  amounting  to 10 

fee  of  justice  for  drawing,  etc.,  minute  or  record  of  conviction 326 

execution  upon  conviction 325 

hearing  before  punishment,  necessity  for 21 

power  of  justice  of  peace  to  punish 10 

punishment,  difq;>oeition  of  fine 24 

fine.    ;  20 

imprisonment '.  20 

record  of  conviction,  contents  and  filing 22 

resistance  to  execution  of  mandate 19 

warrant  for  arrest  of  offender 21 

what  constitutes 19 

Gontlnuaiice. 

actions  before  another  justice,  fee  of  justice  for  order 324 

fee  for  serving  order  directing  continuance  before  another  justice 326 


JUSTICE  (X)URT  ACT— RsFERBNCEs  ABB  TO  SscnoNS 
Contraetf. 

attachment  in  action  for  breach ^ 74 

counterclaims  in  action  on  aongned  contract 139 

failure  to  plead  counterclaim  in  action  am  barring  action  on 140 

joinder  of  causes  of  action  on 130 

jurisdiction  of  action  for  breach « 3 

person  making  for  benefit  of  another  as  trustee  of  express  trust 27 

pleading,  contract  for  payment  of  money  only,  maooier  of 140 

CoiivoniozL 

arrest  in  action  for 61 

attachment  in  action  for 74 

ConTletion. 

defaulting  witness,  entry  of  minute  of  oonvietioo,  fines  and  oosts  in  dodcot  book 197 

minute  of  conviction  as  judgment 197 

CopiM. 

duty  of  justice  to  furnish  copies  of  papers,  etc 482 

Gorporationg. 

I.  In  general. 

levy  on  negotiable  bonds  of 296 

pleadings,  verification  by  whom  made 163 

residence  for  jurisdiotional  purposes. 10 

II.  Actions  by  and  against. 

allegations  as  to  incorporation 170 

attachment  in  action  against 76 

designation  of  person  on  whom  to  serve  summons,  revocation 66 

Hirisdiction  of  person,  generally 11 

when  corporation  deemed  resident  of  town 10 

juror,  right  of  stockholder  to  act 237 

misnomer  of  corporation,  waiver 171 

statute  under  which  corporation  organised,  necessity  for  alleging 170 

summons,  manner  of  service 61 

on  railroad  corporations 63 

summons,  service  where  designated  person  is  dead  or  non-resident  of  county 66 

revoked 66 

trial,  corporate  existence,  necessity  for  proof  where  issue  not  raised  by  verified  answer ....  263 

waiver  of  misnomer  of  corporation 171 

III.  Foreign  corporations. 

allegations  as  to  incorporation 170 

attachment 76 

summons,  manner  of  service 61 

verification  of  pleadings,  by  whom  made 163 

when  corporation  deemed  resident  of  town 10 

Costi. 

I.  In  general. 

amendment  of  pleadings,  payment  of  oosts  as  condition 167 

recovery  of  costs  wrongfully  collected 323 

setting  ofiF  costs  against  recovery  on  appeal 466 

what  constitutes  oosts 314 

II.  To  whom  and  when  awarded. 

compromise,  where  plaintiff  fails  to  recover  more  favorable  judgment 218 

continuance  of  action  after  severance  by  reason  of  admiasison  of  part  of  plaintiff's  demand  169 

defendant  not  united  in  interest  who  recovers  judgment 322 

discontinuance  because  defendant  infant,  costs  denied 316 

by  absence  of  justice,  costs  denied 316 

in  action  on  account  where  total  account  exceeds  jurisdiction 267 

of  action  on  answer  to  title 176 

dismissal  of  complaint  where  title  to  real  property  comes  in  question  on  plaintiff's  showing.  177 

disqualification  of  justice,  costs  denied 316 

judgment  of  justice,  when  costs  denied  in  action  on 320 

upon  verdict  or  decision .* 269 

neither  party  entitled  to  costs,  when 316 

poor  persons,  prosecuting  or  defending  as 40 

to  whom  costs  in  favor  of  paid 43 

replevin,  when  denied  both  parties 316 

successful  party 314 

III.  Amount.  « 

attachment  against  defaulting  witness,  fees  paid  for  procuring  and  serving 193 

commission  to  take  testimony,  right  to  disbursement 328 

damages,  as  dependant  upon  recovery  of 317 

demurrer 318 


^ 
r 


INDEX 

* 

Oottt— Continued. 

in.  Amount — Continued. 

ezpeDBes  of  comminion  to  take  testimony  in  addition  to  amount  limited 317 

fees  paid  by  advene  party,  right  to  indude  in  costs  if  successful 832 

payable  by  adverse  party  as  part  of  costs  when  paid  by  successful  party 332 

increased  costs,  denial  where  public  officer  joined  with  person  not  entitled  to  increased 

costs 319 

.^                                    to  defendant  in  action  against  public  officer 319 

for  official  act 319 

when  defendant  entitled  to 319 

limitation  on  amount  of  costs 317 

recovery  from  justice  of  costs  not  allowable  after  collection  ■, 323 

transfer  of  action,  including  fees  before  transfer 479 

IV.  LiabiUty. 

attachment  against  defaulting  witness,  fees  for  procuring  and  serving 198 

guardian  ad  litem  for  infant  defendant 36 

plaintiff 35 

non-suit,  plaintiff  on  entry  of  judgment 268 

poor  persons,  prosecuting  or  defending  as 40 

V.  Security. 

allowance  of  sureties 315 

amount .' 315 

demand  for,  service  on  plaintiff  and  filing  with  justice . '. 314 

exception  to  sureties  on  undertakings,  time  for  service 315 

foreign  corporation,  action  by 315 

justification,  time  within  which  sureties  must  justify 315 

notice  of  filing  of  undertaking,  service 315 

justification,  time  for  serving 315 

time  within  which  to  be  given  after  demand 315 

undertaking,  contents  and  execution 315 

VI.  Particular  actions  and  proceedings. 

against  state  or  public  officer,  increased  costs  to  defendant 319 

joint  debtor,  action  against  joint  debtor  not  previously  served 344 

strasrs,  decision  in  favor  of  persons  answering  petition 359 

VII.  Taxation. 

constable's  fees  and  expenses  in  replevin 103 

generally 321 

mileage  fees,  duty  of  justice  in  taxing 327 

proof  of  payment  or  incurring 321 

VIII.  On  appeal. 

compromise  after  issue  joined  for  new  trial 445 

disbursements  that  may  be  included  in 457 

new  trial  directed  before  same  justice  or  another 451 

on  appeal,  amount 447 

of  costs  and  to  whom  awarded 444 

where  new  trial  cannot  be  had 452 

CkmntercUim. 

account  or  instrument  for  payment  of  money  only,  how  pleaded 149 

action  in  which  attachment  issued,  effect  on  counterclaim  where  defendant  not  personally 

served 881 

admission  by  plaintiff  of  counterclaim,  right  of  plaintiff  to  judgment  for  excess 266 

assigned  claim,  in  action  on 139 

barred  by  failure  to  plead 140 

bill  or  note  assigned  after  due  date,  action  on 139 

definition 188 

demurrer,  grounds  for 144, 145 

excess  over  plaintiff's  demand,  judgment 264 

executor  or  administrator,  demand  against  decedent  in  action  by 143 

demand  in  favor  of  decedent  as  counterclaim  in  action  against 142 

judgment  where  counterclaim  in  action  by  exceeds  demand 148 

failure  to  plead  as  barring  action  on 140 

when  not  bar  to  action 141 

judgment,  demand  for i 168 

effect  on  defendant's  right  against  third  person 264 

for  affirmative  relief 265 

where  counterclaim  for  less  than  plaintiff's  claim  interposed 266 

is  over  two  hundred  dollars 204 

only  interposed 266 

jurisdiction  of  court,  counterclaim  Uiflited  by 139 

pleading  in  answer 136, 137 

residue,  right  of  defendant  to  maintain  action « . . . .  264 

rules  respecting  allowance 139 

setoff  against  plaintiff's  demand 264 
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JUSTICE  COURT  ACT— Rbfbrencbs  abe  to  Sections 
Caunterdaim — Continued. 

trustee,  oounterdaim  in  action  against 130 

demand  in  favor  of  beneficiary  as  oounterclaim  in  action  against 1.42 

what  constitutes 138 

CountiM. 

execution  against  wages  of  employees 300 

jurisdiction  of  action  by  county  officer  in  official  capacity 11 

juror,  right  of  tax-payer  to  sit  in  action  by  or  against ^ 235 

levy  on  negotiable  bond  of  county  belonging  to  debtor * 296 

summons,  manner  of  service • 60 

County  dark. 

criminal  contempt,  filing  record  of  conviction 22 

docketing  judgment  on  transcript  generally 272 

from  another  county , . . .  274 

filing  transcript  issued  by  another  county  clerk  of  docket  of  justice's  judgment 274 

transcript  of  docket  of  justice's  judgment,  duty  to  furnish 274 

judisment.  duties  on  receiving  for  filing 272 

County  court. 

removal  of  action  to  where  jury  cannot  be  obtained  in  justice's  court 234-a 

County  Judge. 

staying  proceedings  to  permit  appeal  from  order  on  demand  for  possession  of  stray 306 

taxation  of  constable's  fees  and  expenses  in  replevin 108 

Ciimef  ftnd  criminalg. 

verified  allegations  or  denials,  effect  for  criminal  prosecutions 152 

Criminal  eonyergation. 

denial  of  jurisdiction 4 

Criminal  proaecution. 

fees  provided  by  justice's  court  act  not  applicable 334 

D 
Damages. 

assessment  in  highway  proceedings,  fee  for  notifjring  jurois  to  attend 326 

false  inprisonment  for  failure  to  discharge  debtor  imprisoned  on  execution 306 

mitigation  as  partial  defense 167 

pleading  in  action  for  wrong 160 

replevin,  demand  in  answer 1 14 

fixing  damages  in  verdict  or  judgment 115 

right  to  recover  for  injury  to  chattel Ill 

wrong  deiivery  by  constable  of  chattel 113 

straying  animals 349 

strays,  malicious  seisure  of  alleged  stray 359 

subpoena,  disobedience,  liability  to  party  subpoenaing 200 

Death. 

I.  In  general. 

jurisdiction  denied  of  action  brought  by  executor  or  administrator  for  wrongful  death ....  4 
n.  ESffect  on  pending  actions  and  proceeding^. 

appeal  from  justice's  judgment,  service  of  notice  where  justice  dead 430 

justice,  docket-book  as  evidence  in  action  on  judgment  after  death  of  justice 480 

filing  undertaking  to  stay  proceedings  on  death  of  justice 436 

return,  how  made  after  death 441 

parties,  death  of  party  after  verdict  in  action  for  wrong  as  abating  action 461 

extension  of  time  for  appeal  by  heir,  etc.,  of  deceased  party 429 

verdict,  validity  where  rendered  after  death  of  party 257 

Decedent's  estate. 

creditor's  action  against  next  of  kin,  etc.,  jurisdiction  denied 4 

Deceit. 

arrest  in  action  for 61 

Default. 

judgment  on  verified  complaint  where  defendant  defaults,  entry 216 

proving  case  where  defendant  fails  to  appear  or  answer 215 


Defects. 

nlEdavilB.  dtfrt'Ca  thatdonotimpBiiit 468 

nmt'DdiuEpl'-ndings  and  proceedings  ta  cure  immaterial 40O 

disregarding  iinniftteriri  defects  in  pleadings  and  proceediDgs 460 


I 


pleadings  in  aiiFwfr 136, 13T 

Dttfliiitloiu. 

affidavit ;  . . .  487 

counterclaim .' 138 

failure  of  proof 18* 

injury  to  property -■ ■. . . .  49© 

mandate 463 

persona!  injury 489 

tniBtee  of  an  pipceM  tnjst 27 

variance   16*.  16& 

Denuuid. 

afBrioBiivejudRnient  on  counterclaim 168 

copy  of  account  alleged  in  pleadingH 168 

jury  trial,  ni-cetsity  and  time  tor 224 

Demurrer. 

ameDdiii([jt  to  pleadings  where  demuTrereuatained 135 

effect  of  Iriilure  of  puty  to  amend  pleading!  where  demurrer  sustained I3S 

pleadinKcf  defendant 131 

over,  iidjourmnent 167 

where  demurrer  not  well  founded 13ft 

right  to  interpose 12ft 

trial  fee  (if  jurtiee 334 

11.  Coniplaiut, 

anqncr  to  irauses  of  action  not  demurred  to 134 

form  of 133 

grounds  for 132 

of  demurrer  not  appearing  on  face,  raising  objectiona  by  answer 14T 

specification  of  ground  of  objections 133 

n-aiver  of  objections  when  not  taken  by  answer  or  demurrer 148 

111.  Answer. 

dunterclaim,  ground  for  demurrer 145 

defense,  tr rounds  for  demurrer 144 

failure  (o  specify  objections  to  couDterclaim,  effect 14A 

mode  uf  tpecifying  objections  to  eounterclaim 140 

partial  defense,  guestion  raised  on 187 

specifying  objection  to  counterclaim 146 

Deposit. 

books  and  jihixtb  of  justice  On  removal  from  office  or  from  townordty 472 

Depositions. 

adjournnieiil  nf  trial  where  application  made  by  ptaintifl,  right  to  and  length  of 205 

application  fm  commission  to  examine  witneos.  when  and  how  made 204 

attendance  of  ivitneaBes,  power  of  commissionera  to  compel 211 

certificate  nf  i  \'TUtion,  form  of 208 

commission,  f.rni  and  contenU 202,203 

to  eianiiiii'  nitnesa  Upon  interrogatories 202 

ivheij  and  how  granted -  204 

Ttthoiit  irjierrogatorieson  consent  oi  partiea 208 

commissioner^  fees  for  taking  and  returning  testmiony 328 

disbursemi^nl?  la  part  of  costs  of  trial 328 

evidence,  di  li.-itiDQB  ae 2IS 

objecii^u  lo  competency  or  credibility  of  witness 213 

r,l,  vaney 213 

executions  a[i<!  return  of  commission,  manner  of 2CT 

exhibit.  anni'iiiiB  to  commiseion 207 

eipense  of  ?i-t I  iiig  subpoena 328 

fees  oF  conuni.'-MOTier  for  subpoenas  and  administering  oaths 328 

justict"  f'>r  hearing  application  for  commission 324 

making  returnsandcertificateon  deposition  from  court  of  record 325 

ordiT  Hnd  settling  interrogatories,  etc 324 

takmsidBpoeitionon  commisrion  by  court  of  record 325 

filing  by  just  ic 210 

inspeetioii  bj-  cither  party,  when  allowed 210 

manner  of  execution  on  commiseion  without  interrogaloriee 206 

taking  test  uDOny  of  witnei 
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notice  for  commiiwion  by  plaintiff  made  at  return  of  summonfl,  necessity  for 204 

notice  of  application  for  commission,  when  required 204 

time  and  manner  of  service 204 

oath  of  witness,  power  of  commissioner  to  administer 207 

oral  interrogatories,  necessity  for  giving  notice  of  time  and  place  of  examination 203 

on  consent  of  parties 203 

postage  for  sending  and  returning  commission  and  papers 328 

post-office,  when  deposition  must  be  deposited  in 207 

power  of  commissioners  to  subpoena  witnesses 211 

receipt  of  depositions,  duty  of  justice 210 

return,  certificate  of  execution  as  sufficient '. 209 

to  justice 202 

settlement  of  interrogatories 202 

subscriptions  by  commissioner,  sealing  deposition  and  addressing  to  clerk  of  justice's  court ....  207 

supression  of  depositions,  application  for  order 212 

grounds  for 212 

testimony  of  witness,  reducing  to  writing  and  subscribing 207 

taken  on  commission,  necessity  for  inserting  question  and  answers 206 

without  interrogatories,  annexing  section  206  to  commission 206 

effect  of  objections  to  questions 206 

witnesses  fees 328 

power  of  commissioners  to  issue  subpoena  to  and  compel  attendance  of 211 


extension  of  time  to  appeal  from  judgment  against  testator 429 

Bisbunementg. 

costs  on  appeal,  including  disbursement 457 

DJicontinuance. 

action  on  account  exceeding  in  total  four  hundred  dollars 267 

costs  denied  on  discontinuance  by  absence  of  justice 316 

where  defendant  infant 316 

non-suit  where  plaintiff  discontinues 268 

Dismiggftl. 

action  after  warrant  of  attachment  vacated 87 

appeal  for  failure  to  prosecute  after  being  on  calendar 450 

Bitordarly  conduct. 

when  criminal  contempt  punishable  by  justice 19 

Bittrcis. 

increased  costs  to  defendant  for 319 

Docket-book. 

as  property  of  town 468, 469 

by  whom  furnished 468,  469 

certificate  to  accompany  where  deposited  with  clerk 473 

copy  of  entries,  duty  to  furnish 482 

depositing  with  clerk,  certificate  to  accompany 473 

town  or  city  clerk  on  removal  from  town  or  city 472 

designation 468, 469 

duty  of  justice  to  keep 468, 469 

entries,  how  made 469 

Af  books  deposited  with  town  or  city  clerk  as  presumptive  evidence 476 

to  be  made  therein 468, 469 

entry  of  minute  of  conviction  of  defaulting  witness 197 

oral  pleadings 127 

evidence  before  justice  of  matters  stated  therein 471 

entries  in  docket-book  deposited  with  town  or  city  clerk  as  presumptive 476 

in  action  on  judgment,  when 480 

examination  by  any  person 469 

index 470 

written  pleadings,  reference  to 127 

E 
Simings. 

execution  against,  when  and  how  issued 300 

Slection. 

continuance  of  action  after  part  of  plaintiff's  demand  admitted 169 

leti 
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INDEX 
Xmbtszlement. 

I- . .     arrest  of  defendant,  proving  facts  on  which  order  granted  as  condition  to  reooveiy 72 

Xl&pl0766. 

'    execution  against  earnings,  when  and  how  issued 30O 


Xndonement. 

summons^in  action  to  recover  penalty  or  forfeiture. , 41> 


k- 


Bnrors. 

amendment  of  process  or  pleadings  and  proceedings  to  correct  immaterial 460 

disregarding  immaterial 460 

Sscape. 

debtor  imprisoned  under  execution,  affidavit  authorising  discharge  as  defense 307 

jurisdiction  of  action  for  escape  from  jail  liberties 3 

Xfidence. 

admissibility,  adjournment,  testimony  of  witness  examined  on  application  for 187 

affidavits,  ex  parte  affidavit,  admissibiHty 252 

certificates  of  constable  to  service  of  subpoena 191 

copy  of  minutes  of  evidence,  duty  of  justice  to  furnish 482 

depositions,  admissibility  and  effect 21S 

docket-book  in  action  on  judgment 480 

documentary,  constable's  return  to  execution  in  replevin  as  evidence  in  action  on  undertaking. .  121 

entries  in  docket-book  as  evidence  before  justice  of  matters  stated  therein , 471 

of  justice  deposited  with  town  or  city  clerk  as  presumptive  evidence 476- 

failure  of  proof  defined 16ft 

transcript  of  docket-book  as  evidence  before  same  justice 471 


EzecutioDB. 

I.  In  general. 

application  for  leave  to  issue,  where  made  on  transcript  docketed  in  another  county 274 

effect  of  discharge  of  defendant  from  arrest  after  jud^ent 71 

priority  of  execution  levied  over  execution  of  another  court 286 

replevy  of  property  seized  under,  right  to n. 90 

I-                                sureties  of  constaUe,  liability  for  money  collected  on  execution 312 

r  II.  When  to  issue. 

1"^                                earnings  or  salary  of  debtor,  when  and  how  issued 300 

^                                fine  against  delinquent  witness 198 

^                                        imposed  on  defaulting  juror,  to  collect 220 

judgment  against  joint  debtor  not  previously  served 344 

docketed  in  county  clerk's  office,  issuance  of  execution  by  county  derk 270 

power  of  justice 278 

to  issue  where  judgment  docketed  in  county  clerk's  office 278 

time  within  which  justice  may  issue 278 

III.  Issuance. 

constable  to  whom  directed , 281 

disqualified  justice  may  issue 14 

entry  of  kind  of  execution  in  docket-book < 468«  460 

time  in  docket-book .468, 460 

fee  of  justice  issuing  or  renewing 324 

form  and  contents  upon  judgment  for  money  only 282 

joint  debtors,  indorsement  of  names  of  parties  not  served 388 

judgment  docketed  in  county  clerk's  office,  foim  of  execution  on  transcript 279, 280 

on  transcript 272 

liability  of  constable  for  failure  to  return 310 

power  of  justice 27S 

renewal,  manner  of 285 

of  execution,  time  within  which  may  be  made 285 

period  of  renewal 285 

power  of  justice  whose  office  has  expired 285 

replevin,  collection  of  money  by  same  execution 283 

form  where  execution  is  for  chattel  and  money  both 283 

requisites 283 

separate  execution  for  collection  of  money 283 

requisites  in  general 281 

action  to  recover  penalty  or  forfeiture 282 

requisites  where  summons  not  personally  served  in  action  in  which  attachment  granted ...  88 

return,  when  to  be  made 281 

time  of  receipt,  indorsement  by  constables 284 

town  or  cityderk  on  death  of  justice 474 
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rV.  Against  property. 

joint  debtors,  indorsement  of  name  of  parties  not  served 338 

judgment  for  money,  requisites 282 

levy  to  be  made  before  return  day T 311 

new  execution  afler  discharge  of  debtorfrom  impiisonmeDt 808 

order  of  preference 286 

penalty  or  forfeiture,  execution  on  judgment  for 282 

replevy  of  property  seised  under  rii^t  to 90 

representative  of  deceased  debtor,  counterclaim  against  executor,  issuance  of  execution  on  143 

requisites  generally 281 

V.  Action  to  recover  chattel. 

collection  of  money  under  same  execution 118 

contents  of  execution 118 

direction  to  satisfy  sum  of  money  out  of  property 309 

evidence,  return  to  execution  in  action  on  undertaking 121 

form  and  contents 309 

judgment  in  replevin 118 

manner  of  execution 309 

power  of  constable  to  take  chattel  under  execution  in  replevin 119 

to  issue 309 

requisites 118 

separate  execution  for  collection  of  money 118 

to  whom  directed . . . . ; 309 

VI.  Return  and  satisfaction. 

entry  of  time  of  return  and  facts  relating  thereto  in  docket-book. ; 468, 469 

fee  for  collecting  money  by  virtue  of  execution 326 

'  making  return  and  pajnoient  to  justice  of  amount  of  judgment 299 

surplus,  returning  to  debtor 299 

VII.  Levy  on  personal  property. 

1.  In  general. 

bank  bills 296 

bill  or  evidence  of  debt  issued  by  moneyed  corporation  to  circulate  as  money 296 

bonds  of  government,  state,  or  munioipaHty . , 296 

current  money 296 

delivery  of  current  money  levied  on 295 

exempt  property  generally 287 

indorsement  of  levy 288 

joint  property  of  debtor  served  and  those  not  served 339 

negotiable  bonds  of  corporation 296 

pledgor,  interest  of 297 

poundage  where  execution  settled  after  levy 326 

2.  Lien. 

bona  fide  piirchaser  before  levy,  effect  of  execution 294 

personal  property  bound  by  execution 293 

VUI.  Sale. 

1.  In  general. 

defacing  or  taking  down  notice  of  sale,  penalty 290 

defense  to  actions  for  penalty  for  defacing  or  taking  down  notice  of  sale 292 

notice  of  sale,  contents  and  posting 288 

place  and  time  for  posting 288 

public  auction,  sale  to  be  held  at 289 

purchase  by  constable,  validity 292 

validity  as  affected  by  omission  to  give  notice 291 

taking  down  or  defacing  notice 291 

2.  Personal  property. 

current  money 295 

.  exhibiting  property  to  creditor  on  written  request 289 

gold  coin 295 

personal  property  not  present,  right  to  sell 298 

pledgor,  interest  of,  rights  of  purchaser 297 

selling  in  lots  and  parcels 298 

IX.  Against  person: 
1.  In  general. 

custody  of  judgment  debtor 301 

defaulting  witness  to  collect  fines  imposed 198 

form 273 

imprisonment  of  debtor 301 

defaulting  witness  for  failure  to  pay  fines 198 

jail  liboties,  debtor  deemed  in  custody 304 

liberty,  when  debtor  entitled  to 301 

judgment  where  cause  of  action  under  which  execution  might  issue  is  united  with 

cause  under  which  cannot  issue. 302 

limit  of  imprisonment  of  delinquent  witness 198 

period  of  confinement 304 
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IX.  Against  person — Continued. 

1.  In  general — Continued. 

requisitefl 282 

'when  may  issue 278 

woman,  right  to  issue  ezeeiition  agsiast 303 

2.  Discharge. 

affidavit  to  procure  discharge 305 

damages  for  failure  to  discharge 306 

duty  of  sheriff  or  jailor  on  reoeiviag  affidavit 305 

effect  on  validity  of  judgment  as  to  property 308 

escape,  receipt  of  affidavit  authorising  discharge  as  defense 307 

filing  affidavit  with  county  clerk 305 

penalty  for  not  discharging 306 

when  judgment  debtor  entitled  to 304 

Executors  and  administraton. 

I.  In  general. 

jurisdiction  of  action  against  on  claim 3 

II.  Actions  by  and  against. 

counterclaim  in  action  against  in  representative  capacity  of  demand  belonging  to  decedent  142 

of  demand  against  decedent  in  action  by 148 

judgment  against  where  counterclaim  exceeds  demand  in  action  by 148 

jurisdiction  of  action  against 4 

of  action  by 12 

to  recover  for  wrongful  death -  4 

parties,  necessity  for  joining  beneficiary  in  actions  by 27 

III.  Actions  by  and  against  decedent. 

extension  of  time  to  appeal  from  judgment 429 

Exempt  property. 

See  E2xecutions. 

Express  companies. 

residence  for  jurisdictional  purposes , 10 

F 
Fatoe  imprisonment. 

denial  of  jurisdiction 4 

Fees. 

I.  In  general. 

payment  by  adverse  party,  right  to  include  in  costs  if  successful 332 

poor  persons,4iability  where  prosecuting  or  defending  action  as 40 

prepasrment  as  condition  to  rendering  service 331 

private  person  executing  mandate 466 

provision  of  Justice's  Court  Act  limited  to  fees  in  dvil  action 334 

II.  Justice  of  the  Peace. 

amount  generally  in  action 324 

attachment  against  defaulting  witness,  by  whom  paid 193 

generally 824, 825 

ni.  Constables. 

generally 326 

prepayment  for  serving  venire 226 

rV.  Jurors. 

attending  and  serving  upon  trial  of  action  or  special  proceedings 329 

prepayment  as  condition  to  summoning  juror 226 

V.  Witnesses. 

each  day's  actual  attendance 830 

tendering  fees  on  serving  subpoena 191 

Fiduciaries. 

arrest  in  action  for  misappropriating  funds 61 

Fines. 

arrest  in  action  to  recover. . '. 61 

collection  and  disposition,  fine  imposed  for  criminal  contempt 24 

time  within  which  fine  must  be  transmitted  to  overseer  of  the  poor 24 

criminal  contempt 20 

defaulting  juror 229 

witness,  how  imposed 196 

proceedings  where  fine  imposed  after  judgment  rendered 196 

right  to  impose  after  judgment  rendered 196 

disposition  of  fine  against  delinquent  witness 199 
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jurifldiction ; 3 

reinieaioii  of  fine  imposed  on  defaulting  juror 229 

replevy  of  property  aeiied  for  collection  of  fine,  right  to 90 

witneeaes,  refusal  to  attend  or  testify 196 

Foreign  corporatlong. 

security  for  costs , 315 

Forfeituree. 

I.  In  general. 

amount  of  recovery 8 

collusive  recovery  by  another,  when  not  a  bar 9 

endorsement  on  summons 49 

execution  in  action  to  recover,  requisites 282 

jail  liberties,  denial  to  debtor 301 

jurisdiction  of  action  by  common  informer 7 

to  recover  forfeited  chattel 0 

notice  of  sale  under  execution,  defacing  or  taking  down 292 

II.  Of  office. 

failure  of  justice  to  pay  over  money 491 

justice  or  constable 485 

Fraud. 

arrest  in  action  for 61 

Freeholder. 

surety  on  bond 420 

a 

Oamighment. 

levy  of  execution  against  wages,  eamingB,  or  salary  of  judgment  debtor 300 

Gtold. 

sale  of  gold  coin  levied  on  under  execution 295 

Guardian  and  ward. 

I.  Guardian  ad  litem  of  infant  plaintiff . 

appointment,  necessity  for  and  how  made 35- 

consent  of  guardian  to  appointment,  giving  and  filing 35 

liability  for  costs 35 

II.  Guardian  ad  litem  of  infant  defendant. 

application  for  appointment,  by  whom  made. t,  36 

appointment,  necessity  for 36 

consent  of  guardian 36 

liability  of  guardian  for  costs 36 


Hein. 

extension  of  time  to  appeal  from  judgment  against  ancestor 429 

HighwajB. 

animals  strajring  on  highways.   See  Strays. 

feesfor  notifying  jurors  to  attend  to  assess  damages 326 

Holiday. 

excluding  in  computing  time 462 

sununons  returnable  on 46 

Householder. 

surety  on  bond 420 

Husband. 

husband  as  necessary  party  in  action  by  or  aitauurt  wife 28 

I 

Imprieonment. 

criminal  contempt 20 

delinquent  witness,  limit  of 198 

discharge  of  judgment  debtor  imprisoned  under  execution 304, 805 

execution  ai^unst  person 304 

fee  of  justice  for  warrant  of  commitment ; . . .     325 


n 


le  of  debtor 300 


tuudian  ad  litem  for  inlftnt  defeodftnt . . 


Inioffiiisr* 

oomiiramiBe  of  aotioo  for  penalty  or  forleituia . . 
iuiladictioa  of  ACtfOD  tor  pennlty  or  forfeiture . . 


judcment,  time  from  wfaioh  iDtereat  bi 
IirocnlaritiM. 


bnw. 

d&te  of  ianie  ID  appelate  court 4tS 

joinder  before  adjournment  irtiere  both  paitiei  appear 125 

wben  to  be  joined  BeneraHy 125 

whaie  parties  voliutarily  appear 126 


o  keep  irheie  fine  not  paid .  . 


debtor  deemed  in  custody  wliile  admitted  to 

juriadictioaof  actioasforeao^w 

penalty  or  toifeitnie,  confinement  under  execution  b| 


docketing  judgment  asainit  part  of  joint  debton  in  county  clerk'a  offloe i 

effect  of  judgment  against  part  of  debton 

enforcement  of  judgment 

sieoution  on  judgment  aolnat  part,  indnnment  of  name  of  party  not  aotTtd  ■  - 

judgment  againatthoaeawved 

tnuuctiptof  judgment  against  part  of,  content* 

II.  Action  against  one  not  sured  in  previous  suit. 

answer,  oontenia 

complaint,  oontenta  and  verificatian 


I 


judgment,  amount,  rendition  and  cotiy 

provisional  remedies 

Jodcnunt. 

L  In  ceneraL 

demand  for  affirmative  judgment  on  oountercl^m. ._.,..,....... 

intereat 

judgment-roll  on  appeal,  what  constitntea  on 

pleading,  manner  of 

proof  of  facta  conferring  jurisdiction  in  aetion  on  judgment,  when  required  ■ . 

satisfaction,  power  of  disqualified  justice,  to  satisfy  upon  payment 

II.  Confcenon. 

affidavit  of  indebtedness  and  honesty 

amount  oi  judgment,  that  may  be  rendeied  by 

appearance  of  parties  beforo  justioe 
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II.  Coiifeasion — Continued. 

jurisdiction 5 

mode  of  oonfessing  judgment 262 

power  to  enter  jud^ent  upon 261 

time  for  entering 270 

validity  where  not  confessed  in  conformity  with  statute 263 

written  and  signed  confession 262 

III.  Default. 

entry  on  plaintiflF's  verified  complaint  where  defendant  fails  to  appear  or  plead 216 

verified  complaint  served  with  summons 259 

when  plaintiff  must  prove  case ; 215 

IV.  Rendition  and  entry. 

.  admission  of  part  of  plaintiff's  demand 169 

after  death  of  party,  death  before  verdict 257 

compromise,  on  defendant's  offer  and  plaintiff's  written  acceptance 218 

counterclaim,  action  by  defendant  for  residue 264 

affirmative  relief,  judgment  for 265 

in  favor  of  party  having  larger  claim 264 

only  interposed  for  less  than  plaintiff's  claim,  admission  by  plaintiff 266 

set  off  to  equal  plaintiff's  daim 264 

decision,  upon 269 

defaulting  witness,  minute  of  conviction  as  judgment 197 

discharge  of  jury,  power  of  justice  to  render  after,  where  parties  consent 258 

entry  in  docket-book 468,  469 

fee  of  justice  for  entering 324 

four  days  in  which  to  render  and  enter  judgment,  right  of  justice  to 270 

index  in  docket-book 470 

joint  debtors,  docketing  judgment  in  county  clerk's  office  where  all  not  served 337 

effect  of  judgment  against  part  of  joint  debtors 336 

transcript  of  judgment,  contents 337 

when  all  not  served 335 

married  women,  against 276 

names  of  parties,  entering  in  index  to  docket-book 470 

non-suit. 268 

remission  of  part  of  verdict  and  judgment  for  residue 271 

rendered  and  entered  forthwith,  when 270 

replevin,  final  judgment,  what  awarded  by 117 

fixing  damages  or  value  of  chattels 115 

stipulation,  by 260 

time  for  rendering  and  entering 270 

verdict,  upon 269 

y.  Docketing. 

docketing  judgment  in  another  county,  right  to  and  effect  of 274 

transcript  in  coimty  clerk's  office,  on 272 

of  judgment  where  all  joint  debtors  not  served 337 

VI.  Transcript. 

county  clerk,  duties  on  receiving  transcript 272 

deliveiy  by  justice  on  payment  of  fee 272 

disqualified  justice,  power  to  give 14 

docketing  judgment  in  county  clerk's  office 272 

duty  of  justice  to  deliver  on  payment  of  fee 272 

entry  of  transcript  given  in  docket-book 468,  469 

expiration  of  term,  power  of  justice  to  give  after 275 

fee  of  justice  for  granting 324 

filing-in  county  clerk's  office 272 

judgment  as  judgment  of  county  court  after  filing  transcript 272 

replevin,  contents ; 272 

right  of  town  or  city  clerk  to  issue  where  justice  dies x 474 

time  within  which  transcript  may  be  filed  in  coimty  clerk's  office 272 

VII.  Effect. 

collusive  recovery  of  penalty  or  forfeiture  as  bar 9 

joint  debtors,  effect  as  to  debtor  not  served  of  judgment  against  part 336 

of  judgment  against  part 336 

VIII.  Lien. 

joint  debtors,  judgment  against  part 337 

judgment  docketed  on  transcript  in  county  clerk's  office  as  lien  on  real  property 272 

IX.  Enforcement. 

discharge  of  prisoner  or  debtor  under  execution,  effect 308 

earnings,  salary,  or  wages  of  debtor,  enforcing  judgment  against 300 

joint  debtors,  enforcement  of  judgment  where  all  not  served 339 

X.  Actions  on. 

costs,  when  denied  in  action  on  judgment i^ 320 

docket-book  as  presumptive  evidence,  when 480 


\ 
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X.  ActioQfl  on — Continued. 

jurifKliction 3 

when  pioof  necessary 162 

proof  where  docket-book  lost  or  destroyed 480 

Jurisdiction. 

I.  In  general. 

action  involving  title,  where  plaintiff  fails  to  file  undertaking 170 

actions  transferred  to  justice  by  anoth^  justice 470 

civil  jurisdiction  generally 3 

confession  of  judgment 5 

demurrer  to  counterclaim  for  lack  of 145 

jurisdiction  of  person  of  defendant 132 

subject  of  action 132 

denial  of  jurisdiction  in  certain  cases 4 

limitation 2,  4 

parties 10 

penalties  for  strays  in  excess  of  jurisdictional  amount 346 

vacating  warrant  of  attachment  as  affecting  jurisdiction 87 

waiver  of  objections  to  jurisdiction  where  not  taken  by  answer  or  demurrer 148 

II.  Denial  of  jurisdiction. 

accounts 

assault  and  battery 

creditor  of  decedent,  actions  to  recover  to  extent  of  assets  paid  or  distributed 

criminal  conversation 

death  by  wrongful  act,  action  by  executor  or  administrator \ 

executor  or  administrator,  action  against  as  such 

false  imprisonment 

Ubel 

malicious  prosecution 

people  for  spoliation,  conversion,  etc 

of  state  party,  where 

seduction 

slander 

title  to  real  property  coming  in  question 

III.  Of  persons. 

corporations 

natural  persons 

receiver  in  supplementary  proceedings,  action  by 12 

representative,  action  by 12 

town  or  county  officer 11 

IV.  Particular  actions. 

bond  conditioned  for  payment  of  money,  action  on 3 

breach  of  contract 3 

comjnon  informer,  jurisdiction  of  action  to  recover  penalty  or  forfeiture 7 

escape  from  jail  liberties,  actions  for 3 

executor  or  administrator,  actions  against  on  claim 3 

fine,  action  to  recover 3 

injury  to  property 3 

judgment  of  court  not  of  record,  action  on 3 

of  record,  action  on 3 

penalty,  action  to  recover 3 

or  forfeiture  by  person  aggrieved 6 

personal  injury 3 

replevin 3 

surety  bond  taken  by  justice,  action  on 3 

Jury  and  Jurors. 

I.  In  general. 

additional  jurors,  entry  of  order  for  in  minutes 234 

from  by-standers 234 

how  obtained 234 

ballots  of  jurors,  preparation  and  depositing  in  ballot  box 222 

depositing  names  of  jurors  who  have  served  in  second  box 223 

delinquent  juror,  fee  of  justice  for  warrant  of  attachment 325 

drawing  panel 225 

entry  of  names  of  persons  returned  in  docket-book 468,  460 

fee  of  justice  for  precept  to  notify  jury 325 

jury  list,  delivery  of  certified  copy  to  justice 220 

fees  of  derk  for  delivering  copy 220 

for  court  not  of  record 219 

liability  of  clerk  for  failure  to  deliver  copy 220 

limiting  names  of  residents  to  teritorial  jurisdiction  of  justice 220 

two  or  more  lists,  combining 221 


JUSTICE  CX)URT  ACT— Rbfbrbncbs  are  to  Sections 
Jury  and  Juron — Continued. 

1.  In  general — Continued. 

new  venire,  when  to  be  issued 233 

removal  of  action  to  county  court  where  jury  cannot  be  obtained 234-a 

talesmen  or  additional  jurors 234 

venire,  fee  of  justice -. 324 

when  new  to  be  executed , .  233- 

n.  Delinquent  juror. 

attachment  against  defaulting  jurors,  making  and  execution 232 

criminal  liability  for  resisting  service  of  attachment 232 

execution  to  collect  fine  imposed  on  defaulting  jurors 229 

failure  to  appear  as  contempt 229 

fees  of  justice  for  drawing,  etc.,  minute  or  record  of  conviction 325 

execution  upon  conviction 325 

fine  to  be  imposed  on  defaulting  jurors 229 

liability  where  attachment  issued 232 

punishment 229 

remission  of  fine  imposed  on  defaulting  jurors 229 

III.  Formation  of  jury  at  trial. 

ballot,  how  prepared 230 

depositing  ballot  in  box 230 

drawing  jurors 231 

fee  for  notifying  juror  to  attend 326 

of  justice  for  empaneling  and  swearing 324,  325 

jury  list,  drawing  jurors  from 221 

number  of  jurors  — 231 

IV.  Fees. 

attending  and  serving  upon  trial  of  action  or  special  proceedings 329 

for  notifying  jurors  to  attend 326 

in  highway  proceedings  to  assess  damages 326 

Justice's  court. 

place  of  holding 16 

room  in  which  liquors  sold  or  adjoining  room  not  to  be  held  in 17 

Justice  court  act. 

when  to  take  effect 494 

Justices  of  the  peace. 

I.  In  general. 

buying  bonds,  etc.,  to  prosecute  prohibited 484 

consanguinity,  how  computed 492 

criminal  contempt,  what  constitutes 19 

disqualified,  not  to  sit 492 

when 492 

inducements  for  btisiness  prohibited 484 

liability  for  costs  wrongfully  collected 323 

misdemeanor  to  offer  inducements  for  business  or  buy  bonds,  etc.,  to  prosecute 484 

qualification,  members  of  legislature 15 

tavern  keepers  disqualified 14 

II.  Powers  and  duties. 

books  and  papers,  depositing  with  clerk  of  town  or  city  on  removal  therefrom 472 

on  removal  from  office 472 

books  and  papers,  effect  of  failure  to  make  deposit 472 

proceedings  to  compel  delivery  to  town  or  city  clerk 475 

certificate  to  accompany  books  and  papers  deposited  with  clerk 473 

criminal  contempt,  power  to  punish 19 

disqualified  justice,  duties  that  may  be  performed  by 14 

duty  to  make  order  transferring  action  to  another  justice  on  expiration  of  term  or  removal 

from  town 477 

expiration  of  term,  power  to  give  transcript  after 275 

issue  execution  or  renewal  thereafter 285 

in  general 18 

members  of  legislature,  duty  to  take  cognisance  of  civil  actions ; 15 

papers  filed,  duty  to  preserve , 481 

penalty  for  not  paying  over  money 491 

subpoena  duces  tecum,  issuance 201 

supreme  court,  when  power  possessed  by  justice 18 

transfer  of  action  or  proceeding 477 

III.  Fees. 

attachment  against  defaulting  witness,  by  whom  paid 193 

prepayment  as  condition  to  rendering  service 331 

special  proceedings  or  actions  not  before  justice  of  peace 325 

when  associated  with  another  justice 324,  325 


» 
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LesisUture. 

jiutice  o(  the  pe&oe,  dutiM  of  memben  to  take 

Libel. 

denial  of  juHsdictioti- -...'.-- - ,  ^ . 

Lietu. 

eieoutioii  aimiiut  w«(ei,  «alMy,  etc 

personal  property  bound  by 

transcript  ia  couaty  clerk's  office,  iudgment  aa  lien  od  real  property . . 


Limitation  of  • 

period  of  liimtatiOQa  generally. . 
pleading  statute  of  Limitation,  a< 
Btrayu,  uotiaa  to  reoover  animal  seiMd  or  damage*  for  mUuk.  . 

Liquors. 

justice's  i;oiirt,  holding  Id  roomwbere  tntffic  in  liquors  authon'ied  not  periiutt«d 17 

Lunatics. 

return  uu  appeal  where  Justice  becomes  luoatic 441 


MaU. 

notice  oF  appeal,  serrice  by 4S3 

Mallciaus  proMCuUon. 

denifLl  of  juriadiotioD .' 4 

Hftndatfl. 

definitioQ 483 

elocution  by  coaistable  io  person  and  not  by  dqiuty 466 

private  person,  when  may  be  allowed 465 

lix  tor  serving  to  oommence  special  proceedings 336 

of  juBtioe  for  mandate  to  commence  special  prooeedioga 32S 

to  private  persona  exeoutinc  mandate 466 

mileage  Uj  MmstaUe  In  serving  or  executing 326 

private  persons  eiecuttog  saine,  powers  and  liabilities 405 

requiaites  generally 464 

resistance  to  execution  as  criminal  oontempt IS 

execution  by  sheriff 467 

aenl,  ooceasity  for 484 

Huriod  woman. 

capacity  te  sue  and  defend  without  joimng  huabaod 28 

judgment  against,  right  to  rendered  and  enforced 276 

Muter  and  swnnt. 

expcutiuii  against  wages  of  employee 300 

MUeage. 

affidavit  of  constable,  contents 327 

cona  table's  mileage  in  serving  summona 326 

duty  of  juatioe  in  taxing  mileage  fees 327 

execution  of  order  of  arrest,  for  notifying  plaintiff  of 320 

bow  computed .  ... 320 

notifying  jurors  to  attend 326 

serving  or  executing  mandate  in  special  proceedings 338 

wbcre  raiindate  served  or  executed  against  two  or  mor«  persons  in  one  aotion 326 

tu'o  or  more  mandates  are  served  on  same  journey 326 

Misdemeanor. 

failure  of  justice  to  pay  overmoney 491 

justice  or  constable  buying  bonds,  etc.,  for  prosecution 485 

Misnomer. 

amending  pleadings  or  proceedings  to  correct MO 

waiver  of  misnomer  of  corporation  in  pleadings 171 

Mistakes. 

ameodiiig  pleadings  or  proceedings  to  correct  immaterial 460 

correction  of  mistakes  in  perfecting  appeal 433 

disregarding  immaterial  eiron  and  mistakes 40D 


JUSTICE  COURT  ACT— RsFsasNCSS  are  to  Sections 

levy  of  execution  on  currant  money 296 

on  bank  bilUi  under  execution 296 

sale  of  told  coin  levied  on  under  execution 295 

Mimle^Md  conponktioii. 

execution  against  wages  of  emplosree 300 

iuroTB.  rii^t  of  tax-payer  to  sit  in  action  by  or  against , 236 

levy  on  negotiable  bonds  of 296 

manner  of  service 60 


N 
Hame. 

amendment  of  pleadings  or  proceedings  to  correct 460 

proceedings  to  show  true  or  full  name  of  unknown  defendant 67 

misnomer  of  corporations  in  actions  by  or  against,  waiver 171 

unknown  defendant,  manner  of  designating  in  summons 67 

H«wtriaL 

proceedings  before  iustice  upon  new  trial 454 

rii^t  of  appellant  to  new  trial  on  appeal 442 

Hon-cfarigtlaiii. 

mode  of  swearing  as  witness 247 


Non-reiiiltnt. 

arrest  of  non-resident  defendant 60 

attachment  in  action  against 76 

place  of  trial  of  action  by  or  against  non-resident  of  county 10 

verification  of  pleadings  by  attorney  or  agent 153 

Non-tutt. 

entering  judgment 270 

entiy  where  plaintiff  fails  to  appear  after  defendant  arrested 66 

rii^t  of  plaintiff  to  submit  to  after  committing  cause  to  jury 266 

when  to  be  rendered 268 

Hotice. 

sale  of  personal  property  under  execution 288 

O 
Oaths  ftnd  •fflrmmtloiis. 

commission  to  take  testimony,  power  to  administer p 207 

constable  in  charge  of  trial  jury,  form  of  oath 265 

fees  of  justice  for  administering 325 

juror 240 

witnesses,  form  of  affirmation 246 

form  of  oath 242,  244 

mode  of  swearing 243 

other  mode  in  lieu  of  prescribed  form 246 

preliminary  examination  as  to  binding  oaths. 248 

of  infant  or  incompetent 248 

swearing  non-christian 247 

OflEican* 

arrest  in  action  for  misconduct  or  neglect  in  office 61 

to  recover  money  or  property  embexiled  or  misapplied 61 

costs,  when  entitled  to  increase  in  action  against 319 

executions  agamst  salary  or  earnings 300 

judgment  against  delinquent  witness  in  favor  of  officer  to  whom  fines  are  directed  to  be  paid . . .  197 

jurisdiction  of  action  by  town  or  county  officer  in  official  capacity 11 

verification  of  pleadings  in  action  by  public  officer  in  behalf  of  state 163 

Omlisions. 

appeal,  supplying  omissions  in  prefecting  appeal 433 

Oral. 

right  to  plead  orally 127 

OrdoTS* 

alien  property  custodian,  when  to  be  cited 58 

compelling  production  of  book  of  account 201 

entry  in  docket-book 468.  469 

A 


> 


OrariMn  <a  the  poor. 

fines  imposed  for  contempt,  payment  to 

OD  deFaultiiig  juroi,  payment  to 

straying  anmalB.  wheo  pioceeda  of  »fJ«  to  be  paid  t< 


Fipon. 

copies,  duty  of  juitice  to  furnish 482 

fees  for  fumiabinc 483 

fee  of  justice  for  filing  paper  required  to  be  filed 324 


in  action  for  wionc ISO 

PwtiM. 

I.  In  general. 

amending  pleadings  or  proceedigns  to  correct  name 460 

designation  of  unknown  defendant 57 

substitution  of  parties,  bonds  aod  undertaldnss,  cAeet  of  subatitatioa  on 125 

II.  Capacity  to  sue  and  defend. 

demurrer  to  capacity  of  plaintiS  to  sue 132 

counterclidm 14JS 

infants 31 

married  women 38 

III.  Necessary  and  proper  parties. 

beneficiary,  necessity  for  joining  in  action  by  executor  or  admiairtrator,  «to 27 

huabaud  of  party,  Decessity  for  joining 28 

real  party  in  interest,  necessity  for  pniseeution  of  aotMin  by 27 

tnistee  of  an  eipreaa  trust  defined 27 

necessity  for  joining  benefidary  in  action  by 27 

IV.  Joinder  and  non-joindei. 

defendants,  who  may  be  joined 26 

demurrer  for  defect  of  partiee 132 

misjoinder  of  parties  plaintiff 132 

parties  severally  liable  upon  same  written  initrument 29 

persons  severally  liable  upon  written  instrument,  effect  on  ri^ts  of  defendant 30 

plaintiffs,  who  may  be  joined 26 


Partaenhlp. 

in  general,  residence  for  jurisdictional  pi 

summons,  service  on  partnerabip  doing  business  in  county  other  than  that  of  residence 53 

PKUkltlM. 

I.  In  geneial. 

animals  etraying  on  highways 346 

execution  in  action  to  recover,  requisites 2S2 

failure  to  discharge  persons  impTiooned  on  body  execution 306 

juiy  list,  penalty  imposed  on  cleric  for  failure  to  deliver 320 

justice  of  the  peace  for  not  pajdng  over  money 491 

notice  of  sale,  defacing  or  taldng  down 290 

replevin,  penalty  for  wrong  delivery  of  chattel  by  constable 113 

strays,  amount  of 346 

penalty  for  wilfully  setting  animal  at  large 363 

11.  Actions  for. 

amount  of  recovery S 

animals  straying  on  hi^way,  by  whom  brou^t 345 

disposition  of  penalty 345 

arrest  in  action  for 61 

collusive  recovery  by  another,  when  not  a  bar 9 

endonement  on  summons 49 

jail  liberties,  denial  to  debtor 301 

jurisdiction 3 

of  action  by  common  informer 7 

pctaon  aggrieved 6 

notice  of  sale,  defense  to  actions  for  penalty  for  defaciog  or  taldog  down 290 


Penon&l  inJuiT- 

arrest  in  action  for 

death  of  party  after  verdict  as  abating  a 
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JUSTICE  COURT  ACT— References  are  to  Sections 
P«nozud  injury— Ckmtinaed. 

joinder  of  cauaea  of  action  for 130 

jurifldiction  of  action  to  recover  damacea «. 3 

mitigating  drcumatanoes  as  i>artial  defense 167 

neceBsity  for  pleading 160 

Pcnonal  property. 

attachment  in  action  for  injury 74 

PlMdingB. 

I.  In  general. 

bill  of  particulars 158 

complaint,  first  pleading 128 

fonn  and  requisites 129 

condition  precedent,  how  pleaded 162 

construction  generally 163 

copy  of  account  alleged  in  pleadings,  right  to  on  demand 158 

defendant,  pleadings  by 131 

entry  of  memorandum  of  written  pleadings  in  docket-book 468;  460 

oral  pleading  in  docket-book 468, 469 

enumeration  of  pleadings 126 

form 127 

issue,  when  to  be  joined 125 

where  parties  voluntarily  appear 125 

joinder  of  issue  before  adjournment  where  both  parties  appear 125 

judgment,  how  pleaded 161 

mitigating  circumstances  and  action  for  wrong,  necessity  for  pleading 160 

new  action  where  title  to  real  property  brought  in  question 178 

oral  or  written 127 

pleadings,  entry  in  docket  Book 127 

private  statute,  how  pleaded 159 

specific  pleas  and  allegations,  incorporation  in  action  by  or  against  corporation 170 

limitation  of  actions 13 

written  pleadings,  filing 127 

II.  Verified  pleadings. 

effect  of  allegations  or  denials 152 

form  of  stating  allegations  or  denials 152 

III.  Amendment. 

adjournment,  when  to  be  allowed  after  amendment 157 

allowance  to  promote  substantial  justice 157 

costs  as  condition  to  granting 157 

mistakes,  errors,  and  irregularities 460 

rv.  Joinder  of  causes. 

causes  of  actions  that  may  be  joined 130 

demurrer  for  improperly  uniting  causes 132 

replevin 93 

V.  Variance. 

amendment 164 

failure  of  proof,  distinguished  from  variance 166 

immaterial  variance,  amendment  of  pleadings 165 

effect  of 165 

material  variance,  what  constitutes 164 

VI.  Verification. 

by  whom  made 163 

defective  verification,  effect  and  remedy  for 155 

form  of  affidavit 154 

how  made 153 

want  of  verification,  effect  and  remedy  for 155 

Fleftdixig  over. 

demurrer  not  well  founded,  where 135 

Poor. 

fines  imposed  for  contempt,  use  for  benefit  of 24 

overseer,  recovery  of  i)enalty  imposed  on  clerk  for  failure  to  deliver  jury  list 220 

penalty  for  straying  animals,  payment  to  overseer 355 

surplus  from  sale  of  stray  animals,  payment  for  benefit  of 357 

Poor  pencils. 

appeal,  right  to  defend  as 43 

right  to  take 43 

costs  in  favor  of,  to  whom  paid 42 

liabaity  for 40 

improper  conduct  in  prosecution  or  defense  as  ground  for  revocation  of  leave 41 

judgment,  including  costs 40 


INDEX 
Poor  p«noii8 — Continued. 

leave  to  proeecute  or  defend  as,  petition  for 37 

when  granted 39 

liability  for  costs  and  fees  where  prosecuting  and  defending  as 40 

of  former  actions  as  bar  to  right  to  prosecute  or  defend 40 

petition  to  prosecute  or  defend,  certificate  of  good  cause  of  action  or  defense 38 

contents,  verification 38 

revocation  of  leave  to  prosecute  or  defend 41 

*wilful  or  unnecessary  delay  as  ground  for  revocation  of  leave 41 

PoBt-offlce.. 

deposition,  duty  of  justice  to  receive  from 210 

notice  of  appeal,  service  through,  right  and  manner  of 431 

replevin,  depositing  summons  and  papers  where  defendant  not  found 102 

Posting. 

precept  issued  on  petition  where  straying  animal  seised 351 

Poundage. 

fees  to  constable  where  execution  settled  after  levy 320 

Precept. 

fees  for  serving  for  commencement  of  special  proceedings 320 

of  justice  for  precept  to  commence  special  proceedings * 32ft 

notify  juiy 325 

strajdng  animals,  petition  after  seizure 351 

Private  persons. 

execution  of  mandate  by 405 

Profits. 

issue  of  execution  against  profits  of  debtor 300 

Proof. 

failure  of  proof  distinguished  from  variance ] 160 

Properly* 

arrest  in  action  for  conversion ' 61 

definition  of  injury  to 490 

joinder  of  causes  of  action  for  injury  to 130 

jurisdiction  of  action  for  injury 8 

mitigating  circumstances  as  partial  defense  to  action  for  injury 167 

in  action  for  injury  to,  necessity  for  pleading 160 

Provisional  remedies. 

joint  debtor,  actions  to  charge  one  not  previously  summoned 343 

R 
Railroads. 

residence  for  jurisdictional  piuposes 10 

summons,  manner  of  service 58 

service  where  designation  revoked 55 

Real  property. 

answer  of  title,  pleading 172 

where  new  action  to  be  brought 174 

fee  of  justice  for  view 325 

jurisdiction  of  justice  of  action  involving  title  where  plainti£F  fails  to  file  undertaking 170 

where  title  comes  in  question  denied 4 

liability  of  defendant's  sureties  on  undertaking  on  answer  of  title 173 

pleadings  in  new  action  on  disoontinanoe  where  title  brought  in  question 178 

title  coming  in  question  on  plaintiff's  own  showing,  dismiasaJ  of  action 177 

in  question  as  to  one  or  more  causes  of  action,  proceedings  thereon 179 

undertaking  by  defendant  on  interposing  answer  of  title 173 

Receipt. 

execution,  endorsing  time  of  receipt 284 

Receivers. 

jurisdiction  of  actions  by  receiver  in  supplementary  proceedings 12 

Recognisance. 

fee  of  justice  for  drawing,  copying  and  certifying 325 

1114 


JUSTICE  COURT  ACT— RBFBBBNCBfl  abb  to  Sections 

B«latioiiihip. 

duquaUfying  justice 492 

RuTntwrion. 

part  of  verdict  and  judgment  for  residue 271 

Bamoval  from  office. 

duty  of  justice  to  deposit  books  and  papers  with  clerk  of  town  or  city 472 

Bamoval  of  aetdoxi. 

to  another  justice  of  the  same  town  or  city  on  termination  of  office. 477 

where  justice  is  material  witness 478 

removal  to  county  court  where  jury  cannot  be  obtained  in  justice's  court 234-a 

Bepeal. 

acts  repealed 493 

schedule  of  laws  repealed .- 494 

sections  of  Code  of  Civil  Procedure  repealed 494 

Beiplefiii. 

I.  In  general. 

appeal,  undertaking  required  to  stay  proceedings 434 

damages,  necessity  for  alleging  facts  and  demanding  judgment Ill 

to  replevied  chattel,  right  to  recover Ill 

fees  for  serving  summons  and  affidavit,  and  executing  requisition 326 

jurisdiction 3,  89 

return  of  property,  one  or  more  of  several  chattels  where  value  stated  in  affidavit  for  requi- 
sition    96 

uniting  two  or  more  causes  of  action  in  same  complaint 93 

II.  When  action  may  be  brought. 

assignee  acquiring  title  since  wrongful  taking  or  detention 92 

damages,  right  to  recover  after  the  judgment  awarding  possession  to  defendant 91 

generally 90 

second  action  to  recover  same  chattel  on  same  cause  of  action 91 

III.  Pleadings. 

damages  to  defendant,  demand  in  answer 114 

joinder  of  causes 93 

return  of  chattel,  demand  by  defendant  in  answer 114 

IV.  Requisition. 

affidavit  and  undertakings 94 

by  agent  for  replevin  or  return,  contents 98 

when  may  be  n^ade ^ 98 

for  requisition,  contents 95 

where  several  chattels  replevied 96 

breaking  open  building  or  inclosure  to  replevy  chattel 101 

chattel  secured  or  concealed  in  buildings*  manner  of  replevy 101 

contents 99 

custody  and  care  of  replevied  chattel 103 

damages  against  constable  for  wrong  delivery  of  chattel 113 

delivery  of  affidavit  and  requisition  to  constable  with  summons 99 

chattel,  when  to  be  made  to  defendant 112 

phiintiff 112 

replevied  chattel 103 

endorsement  of  requisition  on  affidavit 99 

entry  in  docket-book 468,  469 

exception  to  plaintiff's  sureties 105 

fees  and  neoessaiy  expenses  of  constable,  payment  before  delivery  of  chattel 103 

of  justice 324 

issuance  with  summons 94 

justification  of  plainti£f's  sureties 105 

justification  of  sureties,  aUowanoe 110 

manner  of 110 

notice  required 110 

manner  of  executing 100 

new  undertakings  where  defendant  excepts  to  sureties 105 

•    penalty  for  wrong  delivery  of  chattel  by  constable 113 

reclamation  of  chattel  by  defendant,  affidavit  and  undertakings 106 

justification  of  sureties 106 

proceedings  thereon 106 

when  notice  must  be  served 106 

reclamation  of  part  of  chattels  by  defendant 106 

return,  filing  affidavit  and  requisition  with  justice 104 

time  for  making  and  contents 104 

service  of  summons  and  papers  after  replevy  where  defendant  not  found 102 

on  defendant  after  replevying  property,  time  and  manner  of  service 102 
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INDEX 
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IV.  Requisition — Continued. 

sureties  on  undertakings,  approval ^ 94 

taxation  of  constable's  fees  and  expenses 103 

time  within  which  requisition  must  be  executed 99 

undertaking  by  plaintiff  for  replevin,  execution  and  contents 97 

V.  Trial  and  judgment. 

damages  of  prevailing  party,  fixing  in  verdict  or  judgment 115 

effect  on  action  of  failure  to  replevy  where  defendant  personally  served 124 

failure  to  replevy,  effect  on  action  where  defendant  personally  served 124 

final  judgment,  what  awarded  by 117 

judgment,  contents  of  transcript 272 

proceedings  where  chattel  replevied  but  defendant  not  served  and  does  not  appear 123 

summons  not  personally  served  and  defendant  does  not  appear,  proceedings 123 

value  of  chattel,  fixing  in  verdict  or  judgment 115 

property  when  shall  not  be  fixed  in  verdict  or  judgment 116 

VI.  Execution. 

'  collection  of  money  on  same  execution 118, 283 

contents '. 118, 309 

direction  to  satisfy  sum  of  money  out  of  property 300 

levy  before  return  day,  necessity  for  making 311 

manner  of  execution 309 

power  of  constable  to  take  chattel  under 119 

to  issue 309 

requisites 283 

separate  execution  for  collection  of  money 118 

to  whom  directed 309 

VII.  CkMts. 

increased  costs  to  defendant  in  action  against  public  officer 319 

limitation  as  to  amount 317 

when  denied  both  parties 316 

VIII.  Claim  by  third  person. 

affidavit  in  support  of  claim 107 

constable,  action  against  where  chattel  delivered  to  plaintiff 108 

'    limitation  of  actions  by  third  person 108 

delivery  to  claimant  on  failure  of  plaintiff  to  give  security 107 

indemnity  to  constable  by  plaintiff 107 

justification  of  sureties  on  plaintiff's  bond,  notice  required 110 

service  of  copy  of  affidavit  on  plaintiff  with  notice  for  security  before  delivery  of  property 

to  plaintiff 107 

substitution  of  sureties  as  party  defendant  in  action  against  constable 109 

sureties  on  undertakings  by  plaintiff,  examination 109 

qualifications 109 

undertaking  by  plaintiff  to  indemnify  oonstaUe,  form,  contents  and  execution 109 

IX.  Action  on  undertakings. 

constable's  return  to  execution  as  evidence 121 

injury  to  or  distruction  of  property  as  defense 122 

return  of  execution  unsatisfied  or  unexecuted  as  condition  precedent 120 

Reply. 

new  matter  in  answer,  when  deemed  controverted  without  denial 156 

q^ecific  pleas,  limitation  of  actions 13 

Betident. 

corporations,  partnership,  etc.,  when  deemed  resident  of  town  where  action  brought 10 

Beatotmce. 

mandate,  execution  by  sheriff 467 

Restitution. 

application  for,  notice •. 458 

effectof  order  on  rights  of  bona  fide  purchase 458 

revexsal  on  appeal 458 

Return. 

summons,  on  failure  to  serve 58 

time  for  mRlring  and  contents 58 

venire,  contents  and  criminal  liability  for  false 228 

Reward. 

constable  forbidden  to  accept  in  certain  cases 483 

leie 
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Salary. 

execution  against,  how  and  when  issued 300 

Salons. 

justice's  court,  right  to  hold  in - .' 17 

Sebediila. 

laws  repealed 494 

Sdi^ools. 

summons,  manner  of  service 50 

Saal. 

mandate,  necessity  for  seal 464 


Seduction. 

denial  of  jurisdiction , 


4 


Set-off. 

costs  against  recovery  on  appeal 456 

counterclaim  by  defendant  against  plaintiff's  demand 264 

Seferal  liabiUtj. 

joinder  of  parsons  severally  liable  upon  same  written  instrument 29 

effect  on  rights  of  defendant 30 

Severance  of  action. 

admission  of  part  of  plaintiiTs  demand 169 

continuance  where  part  of  plaintiff's  demand  admitted 169 

costs  where  part  of  plaintiff's  demand  admitted 169 

judgment  where  part  of  plaintiiTs  demand  admitted 169 

title  to  real  property  in  question  as  to  one  or  more  causes 179 

Sberifl. 

damages  for  failure  to  discharge  debtor  imprisoned  under  execution 306 

execution  of  mandate  upon  resistance  to  constable 467 

penalty  for  failing  to  discharge  debtor  imprisoned  under  execution  on  receiving  affidavit 306 

Slander. 

denial  of  jurisdiction 4 

Special  proceeding. 

fee  of  justice  for  precept  or  other  mandate  to  commence 325 

Special  property. 

when  person  having  special  property  in  stray  deemed  owner 377 

SUte. 

jurisdiction,  denial  generally 4 

in  certain  cases 4 

of  action  by  people  for  conversion  or  misappropriation 4 

for  fine  or  i)enalty 4 

to  recover  premium  under  workman's  compensation  law 4 

levy  on  negotiable  bond 296 

verification  of  pleadings  in  action  by  or  against 153 

Statutes. 

endorsement  upon  summons  in  action  to  recover  penalty  or  forfeiture  under 49 

private  statute,  how  pleaded 159 

Stay  of  Proceedings. 

on  appeal,  undertaking  required 438 

strays,  appeal  by  claimant  from  final  order « 366 

to  pennit  appeal  from  order  upon  demand  for  possession 366 

Stipulations. 

judgment  entered  on 260 

Stockhcdders. 

juror,  right  of  stockholder  to  act  where  corporation  is  party 237 
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Strays. 

I.  In  general. 

action  or  seisure  oommenoed  by  one  aa  excluding  action  or  seixure  by  others 375 

agent,  right  to  act  for  principal 378 

answer  to  petition 353 

appearance  by  owner  or  person  having  interest  in  animal,  risotto 353 

costs  on  decision  in  favor  of  person  answering 359 

dedsbn  in  favor  of  person  answering  petition,  proceedings  upon 350 

exclusive  action,  action  first  begun  as 375 

execution  on  decision  in  favor  of  person  answering 350 

faOure  of  private  person  to  prosecute,  right  of  officer 376 

fees  on  sale 855 

liability  of  person  wilfully  setting  animal  at  large 362. 363 

limitation  of  action  to  recover  animal  seised 370 

damages  forseuure 370 

notice  of  sale 354 

owner  of  animal,  rig^t  to  maintain  action  to  recover  possession  or  value  or  damages 371 

party  to  action,  right  to  recover  for  seisure 371 

penalty,  actions  to  recover  where  total  penalty  exceeds  justice's  jurisdiction 346 

amotmt  of  penalties 346 

penalty  for  wilfully  setting  animal  at  large 362 

petition  to  be  filed  where  animal  seised,  contents  and  verification 340 

where  seised  by  private  person,  allegation  of  damages 349 

private  person,  right  to  seize 348 

proceedings  a^unst  different  owners  of  trespassing  animals 372 

upon  affirmance  of  final  order  on  appeal 360 

recovery  by  petitioner  or  officer  from  person  wilfully  setting  animal  at  large 363 

return  of  animal  on  decision  in  favor  of  person  answering 350 

right  of  officer  on  failure  of  private  person  to  prosecute 376 

separate  proceedings  against  different  owners,  when  may  be  maintained 373 

special  property,  person  having  as  owner 377 

street  commissioner  of  village,  right  and  duty  to  seise  strays 347 

superintendent  of  highways,  right  and  duty  to  seise  strays 347 

trial,  proceedizigs  on 353 

imdertaldng  on  appeal  by  claimant  from  final  order  to  procure  stay. 368 

person  entitled  to  benefit  of  undertakings  given  on  appeal  from  final  order 360 

verification  of  petition 340 

warrant  on  decision  in  favor  of  person  answering ^ . . .  350 

II.  Possession  of  animal. 

custody  of  animal  seised 347 

payment  by  owner  where  entitied  to  possession  without  payment  of  fees  and  costs. . . .  361 

where  seised  by  private  person 348 

delivery  pending  appeal  by  claimant  from  final  order 368 

to  claimant  on  filing  order  stasring  proceedings  on  appeal 368 

demand  of  possession  before  trial,  proceedings  thereon 360 

order  upon  demand  for 365 

ni^t  of  owner  where  animal  wilfully  set  at  large  by  third  person. 361 

seisure  and  sale,  before  trial,  when  owner  entitied  to 360 

when  owner  entitied  to  after  final  order  and  before  sale 364 

without  payment  of  fees  and  costs 361 

III.  Precept. 

by  whom  served .' 351 

manner  of  service 351 

posting 351 

proof  of  service 352 

service  where  person  cannot  be  found 351 

to  be  issued  upon  petition 350 

IV.  Damages. 

entire  where  several  animals  trespasssing 372 

malicious  seisure 350 

to  petitions,  how  determined  where  several  animals  trespassing 372 

private  person,  fixing  by  jury  or  justice 340 

wilfully  setting  animal  at  large 362 

V.  Sale  and  proceeds. 

disposition  of  proceeds 354 

notice  of  sale 354 

proceeds  of  sale,  application  of 355 

public  auction,  selling  at 354 

surplus,  adjournment  of  hearing  on  claim  to 356 

disposition  of 356 

disposition  when  no  daim  made  within  year 357 

filing  claim  to 356 

hearing  on  claim  to 356 

limitation  on  filing  claim 356, 357 

Older  by  county  judge  extending  time  for  payment  after  appeal  taken . . . . ; 358 
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BUiplufl,  where  there  are  different  owners,  disposition  of 374 

warrant  for  sale 354 

when  to  be  directed * 354 

YL  Appeal. 

by  daimant  from  final  order,  stay  of  proceedings  as  condition  to  appeal 368 

undertaking  to  procure  stay  of  proceedincB 368 

final  order,  manner  of  taking 367 

time  within  whidi  to  be  taken 367 

order  determining  right  to  possession 365 

ondaimforsuzplus,  dismissal  on  proof  of  payment  of  surplus 358 

on  demand  for  possession,  stay  of  proceedings  as  prerequisite 366 

upon  claim  for  surplus 358 

proceedings  upon  affirmance  of  final  order  on 360 

stay  of  proceedings  as  prerequisite  to  appeal  from  order  on  demand  for  possession 366 

to  appeal  from  order  on  demand  for  possession,  modifying  or  vacating  order 366 

Subpoena. 

I.  In  general. 

attendance  before  another  justice 190 

proof  required  before  issuing 190 

by  whom  served 333 

defaulting  witness,  lialxlity  for  damages  to  party  subpoenaing 200 

manner  of  serving 191 

power  of  justice  of  peace  to  issue 190 

return  by  constable,  as  evidence 191 

territorial  jurisdiction  of  justice 190 

who  may  serve 191 

n.  Duces  tecum. 

books  of  account,  production  compelled  by 201 

power  of  justice  to  issue 190, 201 

relief  from  on  application  by  witness 201 

time  for  service 201 

m.  Fees. 

issuance,  fee  of  justice 324. 325 

service  nor  made  by  constable 333 

serving  subpoena 326 

subpoening  witness  in  special  proceedizigs 326 

tender  of  fees  to  witness  on  serving 191 

Sununary  proceedings. 

article  eighty  three  of  Civil  Practice  Act  governs  proceeding  in  justices  court 5a 

no  jurisdiction  in  certain  cities  of  second  class 4 

redemption,  lessee,  assignee,  or  representative  where  unexpired  term  exceeds  five  years 50  6 

Summons. 

I.  In  general. 

attachment,  annexing  warrant  to  or  endorsixig  on 76 

fees  of  justice 324 

service  as  commencement  of  action 44 

II.  Issuance. 

complaint,  accompanying  sununons 47 

contents 45 

entry  of  time  of  issuance  in  docket-book 468, 469 

fictitious  name,  use  where  defendant's  name  unknown 57 

holiday,  right  to  make  returnable  on 46 

penalty  or  forfeiture,  endorsement  on  summons  in  action  for 49 

return,  date  of 46 

where  accompanied  by  order  of  arrest 46 

second  or  third  summons,  effect  of  service 56 

time  within  which  previous  summons  may  be  returned 56 

second  summons,  time  within  which  to  issue 56 

when  must  be  issued 56 

succeeding  summons,  time  within  which  to  issue 56 

third  summons,  time  within  which  to  issue 56 

•     to  whom  directed « 45 

unknown  defendant,  amending  proceedmgs  to  insert  true  or  fuU  name 57 

manner  of  designating 57 

III.  Service. 

dty,  action  against 50 

comph&int  with  sunm&ons 47 

corporations  other  than  domestic  municipal  corporations 51 

revocation  of  designation  of  person  on  whom  to  serve 55 

where  designated  persons  dead  or  non-resident  or  cannot  be  found 55 

Itlt 
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designated  person 

domestic  corporation 

muDJciiHtl  corporatioD . 

eipreea  company 

foreign  corporations 
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X  compaDy '64 

penonorpBTtnersbipdcdngbusbeaBinooun^otiierUiaD  thatofieddenoe 52 

pereonal  aervice.  how  made 48 

railroad  corporation  where  ofGcers  does  not  reside  in  county S$ 

person  designated  on  whom  service  to  be  made 63 

replevy  ot  chattel,  after 102 

Bchool  diBtriet,  action  BgaiDst 60 

telegraph  company 64 

time 48 

attachment,  where  warrant  granted  in  action 80 

for  service  where  chattel  replevied 109 

where  accompanied  with  order  otaTTMt 48 

town,  action  against 50 

village,  action  against 60 

IV.  Fees. 

mileage  to  constable  in  serving 324 

serving 326 

summons  and  affidavit,  and  executing  requisition  in  replevin 320 

executing  order  of  fuT«8t 326 

levying  warrant  of  attachment 32* 

V.  DedgnatioD  of  person  to  receive. 

absence  from  United  States 50 

consent  or  person  deognated 5ft 

contents  and  manner  of  execution 60 

filing  and  recording SO 


VI.  Return. 

failure  to 
form  and 

time  lor  making 

when  to  be  returnable 

SiqMrintondent  of  poor. 

appearance  in  action  relating  to  strays 

strays,  prosecuting  action  on  failure  of  private  person  to  prosecute . . 
surplus  from  sale  of  straying  animals,  payment  Tot  beneGt  of  poor . . 

Supervlnn. 

fines  imposed  for  contempt,  when  payable  to  supervisor 

8uppl«muitUT  proCMdliVB. 

juriadiction  of  action  by  receiver 


8UT«tiBS. 

action  un  surety  bond,  jurisdiction 3 

SuretT  oompuiiM. 

equivalent  to  two  sureties  on  bonds  or  undertakings 421 

execution  of  bondsor  undertakings  by,  manner  of 421 

justification  by 421 


TftTom  kMpttn. 

disqualified  to  act  as  justice  of  the  peace 

Taxation. 

replevy  of  property  taken  for  collection  of  tax,  right  to . . 

T«lagr^h  oompanlw. 

residence  for  jurisdictional  purpose 


Tendsr. 

witnesses  feet  on  serving  subpoena . . 
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Time. 

excluding  Sundays  or  holiday  in  computation 462 

execution,  indorsing  time  oT  receipt 284 

time  within  which  may  be  renewed 285 

extension  of  time  to  appeal  by  heir,  etc.,  from  judgment  against  deceased  party 429 

method  of  computation 462 

notice  of  application^for  commissions  to  examine  witnesses 204 

replevin,  time  within  which  requisition  must  be  executed 99 

sale  of  personal  property  under  execution,  time  for  posting  notice 288 

security  for  costs,  time  within  which  to  be  given  after  demand 315 

summons,  time  for  service '. . . .  48 

within  which  previous  summons  may  be  retiuned  for  purpose  of  issuing  new 56 

to  issue  second  or  third  summons 56 

Bummons,  when  returnable 46 


Title. 

short  title 
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Town. 

execution  against  wages  of  employees 300 

juzisdiction  of  actions  by  town  officer  in  official  capacity .  11 

juror,  right  of  tax-payer  to  sit  in  action  by  or  against 236 

summons,  manner  of  service 50 

Town  elerk. 

books  and  papers  of  justice  of  the  peace,  proceedings  to  compel  delivery  to 475 

demand  for  books  and  papers  on  death  of  justice 474 

deposit  of  books  and  papers  of  justice  with,  on  removal  from  office,  or  from  town  or  city 472 

duty  to  furnish  justice  with  docket-book 468,  469 

execution,  right. to  issue  on  death  of  justice 474 

transcript  of  judgment,  right  to  issue  on  death  of  justice 474 

Trangcript  of  Judgment.  See  Judgment. 

Transfer  of  actions. 

costs,  including  fees  before  transfer 479 

expiration  of  justice's  office  or  removal  from  town 477 

justice  material  witness,  transfer  to  another  justice 478 

proceedings  upon  transfer 479 

Trespass. 

animals,  damages  for  trespassing  and  proceedings  to  recover 372 

Trial. 

I.  In  general. 

compromise,  effect  of  refusal  to  accept 218 

judgment  on  written  acceptance 218 

right  of  defendant  to  offer  and  acceptance 218 

entry  of  names  of  witnesses  in  docket-book 468, 469 

time  in  docket-book 468,  469 

failure  of  defendant  to  appear,  effect 215,  216 

fee  of  justice  for  hearing  plaintiff's  evidence  on  default  of  defendant 324 

issue  of  fact,  fee  of  justice  where  defendant  appears 324 

when  justice  may  try 217 

one  hour  after  time  as  specified  in  return,  justice  to  wait 218 

proceedings  on  trial,  entry  in  docket-book 468, 469 

removal  of  action  to  county  court  where  jury  cannot  be  obtained  in  justice's  court 234-a 

when  plaintiff  must  prove  case 215 

II.  Appearance  of  parties. 

attorney  t  who  may  act  as 33 

authority  of  attorney,  how  approved 34 

in  person  or  by  attorney 32 

III.  Place  of  trial. 

absconding  defendant,  action  against 10 

before  justice  of  town  or  city  wherein  one  of  parties  resides  or  in  adjoining  town  or  city ....  10 

corporation  or  partnership  defendant,  when  deemed  resident  of  town 10 

defendant  non-resident  of  county,  action  against 10 

non-resident  of  countyt  action  by 10 

town  adjoining  incorporated  city,  necessity  that  plaintiff  be  resident  of  town 10 

where  offense  committed  or  property  found 10 

IV.  Adjournment. 

admissibility  of  testimony  of  witness  examined  on  application  for  adjournment 187 

application  of  plaintiff  on  return  of  summons 181 

arrest  of  defendant,  right  of  justice  to  adjourn 180 

attendance  of  witness,  warrant  of  attachment  to  compel 188 
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Tttelr-Gontiiiued. 

IV.  Adjournment — Continued. 

f\     '                    oommission  to  take  testimony  on  application  by  plaintiff '. 206 

conditions  that  justice  may  impose  on  application  by  defendant 187 

custody  of  arrested  defendant  during  adjournment 184 

defendant,  application  on  joinder  of  issue 182 

applying  for  on  joinder  of  issue,  requirement 182 

discharge  from  arrest  on  adjournment  by  consent  of  parties  or  application  of  plaintiff 185 

examination  of  non-resident  plaintiff's  witness  as  condition  to  granting 187 

fee  of  justice 324 

for  longer  period  than  ninety  days,  by  consent  of  parties 180 

justice  may  adjourn  on  own  motion,  when 180 

length  of  adjournment 180, 181 

on  appUcation  by  defendant 182 

ninety  days,  adjournment  for  longer  period 189 

rdease  of  arrested  defendant  during  adjournment,  undertaking 184 

showing  that  may  be  acquired  of  plaintiff  to  procure  on  return  of  summons 181 

subsequent  adjournment 188 

undertaking  by  defendant  on  adjournment  on  his^ppHcation 183 

on  subsequent  adjournment 186 

when  reqiured  by  defendant  on  application  for ,  182 

where  d^endant  arrested 184 

witness  refusing  to  testify,  etc .* 251 

V.  By  jury. 

1.  In  general. 

adjournment  where  juiy  trial  demanded 225 

defaulting  juror,  attachment  of ^ 232 

punishment .* 229 

demand  for  jury  trial,  necessity  and  time  for 217, 224 

discharge  of  jury,  on  disagreement 258 

failure  to  appear  as  contempt 229 

fees  of  constable  for  notifsring  jurors,  prepayment 226 

jurors  and  constables,  effect  of  faQure  to  prepay 226 

prepayment 226 

justice  hearing  matter 325 

fine  that  m&y  be  imposed  on  defaulting  juror 229 

hearing  or  proof  in  puUic ' 241 

L^                                     judgment,  rendition  by  justice  on  consent  of  parties  after  discharge « 258 

^                                     new  venire,  when  to  be  issued « 233 

^-                                              where  jury  discharged  on  failure  to  agree 258 

^                                      remission  of  fine  imposed  on  defaulting  juror 229 

r                                       venire  contents 227 

1^                                               return  and  criminal  liability  for  false  return 228 

time  for  and  manner  of  service 227 

> . 

2.  Formation  of  juiy. 

ballots,  how  prepared 230 

preparing  and  depositing  in  box 222 

challenge,  how  tried 238 

in  action  by  or  against  municipality,  tax-payer  as  juror 236 

review  of  detennination 238 

to  the  favor - 237 

i "                                     depositing  ballots  in  box 230 

drawing  jurors 225, 231 

panel 225 

employee  of  party  subject  to  challenge 237 

fee  to  constable  in  charge  of  jury  during  deliberations 326 

juror  relative  of  party,  right  of  adverse  party  to  raise  objection  after  judgment -  239 

when  objection  may  be  raised 239 

jury  list,  drawing  jiut>r8  from , 221 

L                                        niunber  of  jurors 231 

oath  of  juror 240 

I>eremptory  challenges 235 

qualifications,  raising  objections  by  challenge 238 

relative  of  party,  disqualification  as  juror 239 

review  of  determination  of  challenge 238 

stock-holder  or  employee  of  corporation  party  subject  to  challenge 237 
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art.  1  COURTS,  JUDGES  AND  OFFICERS  }{ 1-4 


COURT  OF  CLAIMS  ACT 

1. 1920,  CH.  922,  AMENDED,  1922. 

AN  ACT  in  relation  to  the  court  of  plaims  and  tiie  jurisdiction,  practice  and 

procedure  therein. 

COURT  OF  CLAIMS  ACT  p^ding  in  the  court  of  claima.    Whenever  in 

this  act  or  in  any  ot)ier  statute  reference  ia 

Article  1.  Courts,  judgM  and  offioenUl  1-11).  made  to  the  board  of  daims  or  any  c^oer 

2.  JuriwiiotioiiandpraotioeproviBaona  (]l  12-35).  thereof,  the  same  shall  be  deemed  to  refer  to 

3.  Lawsrepealed;  when  to  take  effect  (H  36,  37).  and  mean  the  court  of  claims  Or  an  officer 

thereof.     A  determination  of  the  board   of 

ART^CI^  1  claims,   heretofore  rendered   shall  have   the 

same  force  and  ^ect  and  be  subjected  to  the 

Courts,  Judges  and  OiBcers.  aame  procedure  as  provided  in  this  article  for 

#  a  judgment. 

SectioD   1.  Short  title.  BwlfAtton.— Code  dv.  pioe.,  1 263,  m  am.  by  L.  1904, 

2.  OrBanitttionof  court  of  claima.  cb.  16.  L.  1906.  ch.  692,  h.  1911.  eh.  866,  L.  1915,  eh.  1, 

8.  Appointment  of  additional  Judcee.  except  4th  and  5th  aenteneea  from  the  end,  which  are 

4.  Prohibitione  aa  to  Judges.  found  in  1 4,  poet.    1 263  oii^aUy  revised  from  L.  1883. 

5.  Salaries  and  expenses  of  judges.  oh.  206,  1 1.    Court  entirely  reorganised,  as  at  present 

6.  Designation  Of  Judges  for  determination  of  oonstituted,  by  h.  1916,  oh.  1. 

appropriation. 

7.  AppffTiWtmftnt  wd  d^itiwurf  court  offl^rf . 

8.  Salaries  and  compensation  of  court  officers.  {S.  Appointment  of  additional  Judges. 

9.  Seal  of  court. _.  .   .,  The  number  of  judges  to  constitute  the 

^^'*"~*''*^'"'*"'^'**^ ***"*•"  court  of  claims  mavbeincreased  to  not  more 

11.  Annual  report  to  comptroller.  than  five  as  provided  by  this  section.    If  the 

presiding  judge  of  such  court  shall  at  any  time 

§  1.  Short  title.  certify  to  the  governor  in  writing  that  the  ac*    • 

This  act  shall  be  known  as  the  "Court  of  cumulation  of  ousiness  in  the  court  of  claims 

Claims  Act.'^  requires  for  the  disposal  thereof  an  additional 

Dcrlfmiioii.-New.  jwfee  pr  judges,  roedfying  the  numte,  not 

more  than  two,  and  the  term  for  which  such 

§  3.  Organization  of  court  of  claims.  additional  judge  or  judges  diould  be  appointed, 

The  court  of  claims  is  hereby  continued.  ^t^T'^^f^J'^^ ^^^J^^ 

Such  court  shall  consist  of  three  judges,  to  be  3???"*'  ^^  ^^  TaJ^^     i^^  "^^  consent 

known  as  judges  of  the  court  of  cffini,  who  f  *^«  ??**«'  "^f  additional  judge  or  judges, 

shall  be  appomted  by  the  governor,  by  and  ^^rmi^Um.    Ha  yacan^r  shall  occur  othei> 

with  the  Xice  and  conseit  of  the  4nate.  T"  **^^^/  «Piration  of  term  m  the  office 

The  term  of  office  of  each  judge  shall  be  nine  °^  "^y.f^^^'^^r  '"'**^'  ^  t'^^'^TJ^^^u*              i 

years.    Whenever  the  term  olSffiee  of  a  judge  *5P?«»ted  by  the  gov^or,  by  and  with  the              | 

ahaU  expire,  or  his  office  become  vacant  froii  advice  and  cons^t  of  Ae  senate,  fw  the  imr              I 

any  cause,  his  successor  shall  be  appointed  for  ^5??^  term  of  his  predecessor  m  office.    An              1 

the   unexi)ired    term.      NotwithsSnding    the  additional  judge .  appomted  puni^t  to  this 

provisions  of  section  five  of  the  pubUc  officers  ?^^*^"  ^^'  dining  his  tOTn  erf  office,  r«>eive 

law,  a  judge  of  the  court  of  clams  shall  hold  **^«  «^«  compensation  and  be  aDowed  his 

ovei  aiid  S)ntinue  to  discharge  the  duties  of  ^^J^T^lt^t^^V^L^.^ 

his  office,  after  the  expiration  of  the  term  for  ^^  mannw  as  a  judge  <rf  the  court  of  dauns. 

which  he  shall  have  been  chosen,  until  his  ^?P*  ?  *^^"?  Provided  the  provisions  of 

successor  shaU  be  chosen  and  qualified,  but  fe^^ns  two  and  four  of  this  act  rdating  to 

after  the  expiration  of  such  term  Sie  office  shall  '"^^  J?^!^®  ^"J^  ?^  ^'^^^  "*^  *PP^y  ^  "^^ 

be  deemed  vacant  for  the  purpose  of  choosing  ^^^  additional  judge, 

.his  successor.    By  an  order  to  be  filed  in  the  r  %fV*?V*'"?^®  J"V  IS??-  J  2??'  ^u~W  ^^ 

\sMi^^  ^t  xv         ^  A.           t  \.^  w^^  *"^7«  ***  w**c  L.  1915,  ch.  1,  and  am.  by  L.  1917,  ch.  256,  Without  change 

Oflice  Of  the  secretary  of  state,  the  governor  ©f  substance;  second  sentence  omitted  as  temporary. 

shall  designate  one  of  the  judges  as  presiding 

judge  who  shaU  act  as  such  during  his  termp  5  4.  prohibitions  as  to  judges. 

and  thereafter  upon  the  appomtment  of  his        a   •  j       v  n      i.  j    •      v-    x t    ai 

successor,  the  governor  shSTdesigi^Ate  such  ^J^^f?  sbaU  ^^^  dunng  his  tem  of  office 

successor  or  any  other  judge  of  the  court  as  Practice  the  profession  of  law,  or  act  as  referee 

presiding  judge,  who  shaU  let  as  such  during  ^^y  .action  or  proceeding  in  any  court  of 

his  term.    A  judge  of  the  court  of  claims,  must  ^  «^^-    A  l^J^e  shall  not  hold  any  other 

be  an  attorney  iid  counsdor-at-hiw  adfnitted  ^®^^  ^  P3*^?  ^r^*  ^J^!^  "^^  ^?^"i^i' 

to  practice  in  the  courts  of  this  state,  of  at  $2°'S?f^i!^V***iS^^'^'  1c^^•  ^^  ^'  ^^^' 

least  ten  years'  experience  in  practice.    The  ^'  ^^^*  ^  ®°®®*  ^^^  2,  1921.) 

diction  to  hear  and  detemune  aU  matters  now  §  2,  ante. 


( 


K  5-11                                         COURT  OF  CLAIMS  ACT  art.  1 

§  5.  Salaries  and  expenses  of  judges.  §  8.  Salaries    and   compensation    of    court 

Each  judge  of  the  court  of  claiins  shall  re-  <^cers. 

ceive  an  annual  compensation  of  eight  thousand  Each  officer  of  the   court  of   claims  shall 

dollarsi  payable  monthly,  and  all  actual  and  receive  an  annual  salary,  payable  monthly, 

necessary  traveling  and  other  expenses  and  and  other  compensation  as  follows: 

disbursements  incurred  or  made  by  them  in  1.  The  clerk,  four  thoussoid  two  himdred 

the  discharge  of  their  official  duties  elsewhere  and  fifty  dollars. 

than  in  Albany,  payable  monthly,  by  the  state  2.  The  court  stenographers,  who  shall  also 

treasurer  on  the  audit  and  warrant  of  the  be  deputy  clerks,  three  thousand  six  hundred 

comptroller.  dollars  and  ten  cents  a  folio  for  copies  of  min- 

DerlTBtton^— Code  civ.  proo..   ( 279,    m    am.    by  utes  and  testimony  furnished  at  the  request  of 

L.  1906.  ch.  692.  L.  1910,  oh.  684.  L.  1911,  oh.  856.  L.  1916,  and  paid  for  by  the  claimant.   (Subd  2  am.  by 

oh,  1.  without  change.  L.  1922,  ch.  261,  in  effect  March  25,  1922.) 

§  6.  Designation  of  judges   for  determfaia-  ^  3.  The  stenographer   to   the   judges,    who 

tion  of  appropriation  cases.  Bhall  also  act  as  rebef  coiurt  stenographer,  three 

At  least  .two  of  the  judges  of  the  court,  of  ^^--J  triT^^cS"^^           and 


ing  and  determination  of  chums'  filed  against  g^^  ™^«  jf  *Hkf.''^*t  °^  ^^  VTn^^ 

SI  state  arising  out  of  the  appropriati^f  f^^if  '  fe^?^  ffeL'L^^nH^l^^^^^ 

lands,  structurS,  waters,  francfiisS  or  other  J^^^?  ^"^^, J"/  *Nn  S^r^  -K3?  K^Z^l 

property  in  coniiction  with  the  improvement  2^°^?^,JJ^,^.l  Kwuf^^l  *  ,  lu*^  ,^!^ 

S  ae  Erie,  Champlain  and  Oswego  canals  as  ^^^  ^  ^^  ^X  the  clerk  or  the  stenog- 

provided  by  chapt^  one  hundreTandtoty-  "^P*^«"  ^'   ''Z^'^.''^  J^''}f''   testunony  or 

Seven  of  the  kWs  of  nineteen  hundred  aid  P^PST'JiJ^^iw^^^^^^ 

three,  and  acts  amendatory  thereof  and  sup-  Yl^l^^,^^\  ^^^.Si  t^'J^^i^i^^'' ^^< 

plem^ntal  thereto,   the  Cayuga  and  SeneSa  (Am.  by  L.  1921,  ch.  474,  m  effect  May  2, 1921.) 

canals  as  provided  by  chapter  three  hundred  Derl¥stloo.--Codc  civ.  proc.,  1 280.  aaam.  by  L.  1907, 

and  ninety-one  of  the  laws  of  nineteen  hundred  ;^a*®®-*t  ^J^v*^^-  *^'  KIS^*'  ^  hl^'h^i^'^i  **" 

J      .  ^»'J^'"'?  ^'  «"^  *»"o  V*  »*****.ww*  utj^vu«^  ^^g^   Without  chance.     §  280,   onginaltjr   revised   from 

and  nme,  and  acts  amendatory  thereof  and  l.  1883.  ch.  206.  i  2,  aa  am.  by  L.  1890.  oh.  406;  L.  1884. 

supplemental  thereto,  and  for  the  purpose  of  oh.  834,  f  i.  aa  am.  bv  L.  i89i,  ch.  379. 

furnishing  proper  terminals  and  facilities  for  «J?".^°^Stf  hLS^^^i^Sn^K^^SS^'^  ^  ****  *^^- 

K«*«.<«  A»n«f  4..jra:»  tt«  •vwv.,;j<»]  *«.-  iv«  ^u^*^^.^  proc.,  |280.  aa  am.  by  L.  1920,  oh.  392. 

barge  canal  trainc  as  proviaea  for  by  cnapter 

seven  hundred  and  forty-six  of  the  laws  of  -^   -^-     .  mmrt' 

nineteen  hundred  and  eleven,  and -acts  amen-  ^      cieai  oi  court. 

datory  thereof  and  supplemental  thereto.  The  court  shall  adopt  and  procure  an  official 
Such  designations  of  judges  may  be  changed  seal,  with  suitable  device  and  inscription.  ^  A 
in  the  discretion  of  the  presiding  judge,  pro-  description  of  such  seal,  with  an  impression 
vided  at  least  two  of  such  judges  &e  at  lol  times  thereof,  shall  be  filed  in  the  office  of  the  sec- 
assigned  to  the  hearing  and  determination  of  retary  of  state.  The  expenses  of  procuring 
such  claims.  Nothing  in  tl^'q  section  contained,  such  seal  shall  be  paid  out  of  the  contingent 
however,  shall  be  construed  to  limit  the  power  fund  of  the  court. 

of  the  jud||es  so  desimated,  or  either  of  them,  DertYmtion.~Code  dv.  pioc.,  1267,  without  change: 

from    hearmg    and    determinmg    claims    other  originally  revised  from  L.  1883,  ch.  205.  §  6.  in  part,  a* 

than  such  appropriation  cases  whenever  and  ""•  ^^  ^-  ^*®*'  ^-  ^' 
to  the  extent  that  it  appears  to  the  satisfaction 

of  such  judges,  or  either  of  them,  that  such  S  10.  Record  of  proceedings  and  report  to 

i4>propriation  cases  do  not  require  their  at-  legislature. 

tention  or  that  of  either  of  them.  The  court  shall  keep  a  record  of  its  proceed- 

Bwlfatton.— Code  oav.  pxoe..  1 383.  aa  added  by  ings,  and,  at  the  commencement  of  each  session 

L.  1916.  ch.  343.  without  change.  of  ^^  legjWature,  and  at  such  other  times 

twA       .*-.*     jj^       <       -Am  during  ike  session  as  it  may  deem  proper,  or 

{  7.  Appomtment  and  duties  of  court  officers.  3^  ^^^  g^^^^  ^j,  aaaembly  may  request,  report 

The  court  of  claims  shall  appoint  and  may  to  the  legislature  ike  clums  upon  whidi  it  has 

at  pleasure  remove,  a  clerk,  a  stenographer,  finally  acted,  with  a  statement  of  the  judgment 

and  an  attendant,  who  shall  also  act  as  mes-  rendered  in  each  case. 

senger;  and  they  shall  perform  such  duties  as  D«tni^loii.^ode  civ.  proc..  1 271.  without  change; 

the  court  may  prescnbe.    Before  entering  upon  originaUy  revised  from  L.  1883.  ch.  206.  §  6.  in  partTea 

the  duties  of  his  office,  the  clerk  shall  make  am.  by  L.  1884.  oh.  ea 
and  file  in  the  office  of  the  comptroller^  a  bond 

for  the  faithful  i>erformance  of  nis  duties  in  an  {11.  Annual  report  to  comptr<^er. 

amount  and  with   sufficient    sureties  to   be  ^    On  the  first  day  of  January  in  each  year, 

approved  by  at  least  two  of  the  judges,  which  the  derk  shall  report,  to  the  comptroller,  under 

approval  shall  be  endorsed  on  said  bond.    The  oath,   a  detailea  statement  of  his  disburse- 

court  may  also  appoint  such  other  employees  ments  made  under  the  direction  of  the  court 

as  may  be  needed.  from  its  contingent  fund  during  the  preceding 

Dcrlfattoiu^Code  dv.  proc..  f  266.  aa  am.  by  L.  1906.  vear. 

eh.  692,  L.  1909.  ch.  686.  L.  1911.  ch.  866.  L.  1916,  ch.  1.  '^                .                                                    ... 

without  change  except  the  omiosion  of  laat  sentence  aa  DerlTBtton. — Code  civ.  proc..  1 273.  without  change; 

temporary  and  obsolete.     1 266  originaUy  levised  from  originaUy  revised  from  L.  1883.  ch.  205.  f  3.  laat  sentence, 

L.  1883.  ch.  205.  f  2.  aa  am.  by  L.  1890.  oh.  403.  M  am.  by  L.  1888.  ch.  305. 
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AO'TTnTO  o  ^  ^®^*'  ®*»-  ^'  ^  ^®17'  ®*^  264.  L.  1919.  oh.  157.  exoapt 

ARTICLa  S  5th  to  10th  aentenoM,  inoIuaiYe,  whidi  are  found  m 

if  15.  23.  26.     §264  orifflaaUy  reviaed  fxxnn  L.   1883. 

Jurisdiction  and  Practice  PrOTlisionS  ?»•  2p6,  §  7,  aa  lun.  by  L.  1884.  ch.  60.    The  junadicUon 

has  been  extended  to  inolude  eubetantiaiiy  all    oiaima 

Section  12.  Juriadiction  of  oourt.  againat  the  aUte. 

13.  Seaaiona  of  oourt. 

14.  Court  rujea  and  procedure.  §18.  Sesgions   of  COIlTt 

15.  NoUoe  of  claim.  '                        i     n  i     . »          «              •   t 

16.  Papera   to   be   fumiahed   auperintendent   of  The  OOUrt  shall  hold  at  least  eisht  sessions 

,^  o.   pubUoworita  in  canal  claims.  each  year,  and  unless  otherwise  ordered  by  the 

^nlSil,      "^"^"^  ^y  '*^^  ^''^•y  court  shall  be  held  as  foUows:  On  the  fourth 

18.  Calendar  practice.  Monday  of  January  at  the  city  of  Albany;  on 

19.  Notice  of  trial.       ..^    .        ^  the  third  3ionday  of  February  at  the  city  of 
2?;  BriS^npart^      "^^  ^*''^'^-  Syracuse;  on  the  fourth  Monday  of  March  at 

22.  Perpetuating  testimony  aa  to  claima.  the  city  of  Utica;  on  the  fourth  Monday  of 

23.  Examinationa  by  attorney  pneralaa  to  claims  April    at   the   city    of   Albany;    On    the   fourth 

P«>*^;^^^'»f"»^of<^»^°>*°^*o»PP«^^  Monday  of  May  at  the  city  of  Rochester;  on 

25.  Judgmenta.  the  third  Monday  of  June  at  the  city  of  Buffalo; 

»;.  No  awarda  except  upon  legal  evidenoe.  on  the  fourth  Monday  of  September  at  the 

S:  ^^^^^2!:ii^:^confiiciing  claims,  city  of  Albany;  on  the  fourth  Monday  of  No- 

28-a.  Diaposition  of  amount  of  award  deposited.  vember  at  the  City  of  Albany^  and  it  may  also 

29.  Appeals  generally.  hold  adjoumed  Or  special  sessions  at  such  other 

3?:  cS^S^i^'"'           """^^  times  and  phw^es  in  the  state  as  it  may  deter- 

32.  Preference  mappeals  in  appellate  court.  mine.     It  may  also  hold  a  session  and  take 

33.  Taxation  of  costs,  fees  and  disburaetnenta.  testimony  where  the  claimant  resides  or  where 

34.  AUowanoe  for  expenae  of  aearches  m  certain  ^^  ^^  -^  ^jj^g^  ^  ^^^  ^^^  ^^  j^  ^j^^ 

36.  Expenae  of  procuring  testimony  on  commia-  vicinity,  and  may  view  any  premises  affected 
aion.  by  the  proceedings,  and  in  case  of  any  appro- 
.  ji^  <  priation  of  land  bv  the  state,  the  value  of 
S  IS.  Junsdietion  of  court.  which  shall  exceed  five  hundred  dollars,  it 
The  oourt  of  claims  possesses  all  of  the  powers  shall  be  the  duty  of  the  court^  or  the  judge  or 
and  jurisdiction  of  Uie  former  board  of  claims,  judges  hearing  the  claim,  to  view  the  premises 
It  also  has  jurisdiction  to  hear  and  determine  affected  by  the  appropriation.  The  sneriff  of 
a  private  claim  against  the  state,  including  a  any  county,  except  Aibany,  shall  furnish  for 
claim  of  an  executor  or  administrator  of  a  the  use  of  the  court  suitable  rooms  in  the  court 
decedent  who  left  him  or  her  surviving  a  hus-  house  of  his  county  for  any  session  ordered  to 
band,  wife  or  next  of  kin.  for  damages  for  a  be  held  thereat  and  shall  if  required  attend 
wrongful  act,  neglect  or  default,  on  the  part  said  session.  His  fees  for  attendance  shall  be 
of  the  state  by  which  the  decedent's  death  was  .paid  out  of  the  contingent  fund  of  the  oourt 
caused,  which  shall  have  accrued  within  two  at  the  same  rate  as  for  attending  a  term  of  the 
years  oefore  the  filing  of  such  claim  and  the  supreme  court  in  that  county, 
state  hereby  consents,  in  all  such  claims,  to  A  session  of  the  court  may  be  conducted 
have  its  liability  determined.  It  may  also  and  testimony  and  proof  taken  and  arguments 
hear  and  determine  any  claim  on  the  part  of  heard  thereat,  by  one  or  more  judges  to  be 
the  state  against  the  claimant,  or  against  his  desig^iated  by  the  presiding  judge;  but  no  de- 
assignor  at  the  time  of  the  assignment,  and  termination  or  judgment  of  the  court  shall  be 
must  render  judgment  for  such  sum  as  snould  rendered  except  upon  the  concurrence  of  at 
be  paid  b^  or  to  the  state.  But  the  court  has  least  two  of  the  judges  of  the  court.  Not  more 
no  jurisdiction  of  a  claim  submitted  by  law  than  three  judges  wisM  sit  in  any  case. 
to  any  other  tribunal  or  officer  for  audit  or  Derlfatkm.— Code  dv.  proo..  f  288.  aa  am.  by  L.  1906. 
determination    except    where    the    claim    is  <^-  ^^2,  L.  i9li,  ch.  856,  L.  I9i6.  cha.  l.  lOO,  without 

fnimdpd  iinnn  ArnrMa  f*nntnu*f  <miH  mtoh  nUim  change,  except  the  omiaaion  of  laat  aentenoe  aa  temporary 

lOUnaea  upon  expr^  contract  ana  SUCn  Claun,  ^^  obsolete,     f  268  originally  nviaed  from  L.    1883, 

or  some  part  thereof,  has  been  rejected  by  such  ch.  205.  $  4.  as  am.  by  L.  1884,  oh.  60,  and  1 13,  as  am. 

tribunal  or  officer.    Nothing  in  this  act  con-  by  L.  1889.  ch.  68. 
tained  shall  be  construed  to  allow  the  court  to 

hear  any  claim  which  as  between  citizens  of  S  **•  Court  rules  and  procedure. 

the  state  would  be  barred  by  lapse  of  time  or  of  The  oourt  may  establish  rules  for '  its  gov- 

any  claim  heretofore  accrued  and  of  which  the  emment,  and  the  regulation  of  practice  therein; 

said  court  or  board  has  had  jurisdiction  and  prescribe  the  forms  and  methods  of  procedure 

which  was  barred  by  lapse  of  time  at  the  date  before  it,  vacate  or  modify  judgments,  and 

when  this  section,  as  amended,  ti^es  effect,  grant  new  trials,  and  except  as  otherwise  i>ro- 

Provided  further,  that  the  court  shall  have  vided  in  said  rules  and  r^ulations,  or  the  civil 

jurisdiction,  and  may  hear  and  determine  all  practice  act,  the  practice  shall  be  the  same  as 

claims  accrued  and  actually  filed  at  any  time  m  the  supreme  court.    Rules  of  the  board  of 

prior  to  September  first,  nineteen  hundred  and  claims  or  former  oourt  of  claims,  now  in  force, 

twelve,  and  filed  within  two  years  from  the  shall  continue  to  be  the  rules  of  the  court  of 

time  Uiey  accrued,  though  no  notice  of  in-  claims  until  changed  by  such  court, 

tention  to  file  was  ^ven,  as  required  by  this  l>criYstlon.— Code  civ.proc.,  (265.  asam.byL.  1906. 

section,    if   such   chums   when    filed    were   not  ch.  692,  L.  19l5,ch.  l,  without  change.    §  265.  originally 

barred  by  lapse  of  time  and  the  court  or  board  "™^  '"'"^  ^'  ^^'  ""^^  206.  §  3.  m  part. 

had  jurisdiction  and  authority  to  hear  and  .  ^^   j^^        ^  ^^^ 

determine  the  same  except  for  the  lack  of  such  *        «  vmv«  v*  mhiu. 

notice;  and  such  jurisdiction  shall  attach  with-  ^^  claim  other  than  for  the  appropriation 

out  refiling  or  previous  notice  ^^  ^^  ^^^  ^®  maintained  aeainst  the  state 

l»«rlTmttoii.~Oode  dv.  proc..  1 264;*  as  am.  by  L.  1905.  "^^^   ^^J^  claim^t   shall  within   six  months 

oh.  370.  L.  1906,  ch.  692,  L.  1908.  ch.  519.  L.  1912.  ch.  545«  after  such  claim  shaU  have  accrued,  file  in  the 

Utl 
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office  of  the  clerk  of  the  court  of  claims  and  to  like  extent  and  with  like  effect  in  mattera 

with  the  attomeY-general  either  a  written  claim  over  which  said  court  of  claims  have  or  shall 

or  a  written  notice  of  intention  to  file  a  claim  have  jurisdiction,  as  is  conferred  upon  other 

against  the  state,  stating  the  time  when,  and  courts   by    sections    eightv-three,    ninety-six, 

the  place  where  such  claim  arose  and  in  aetail  one  hundred  and  ninetv-three  and  two  hun- 

the  nature  of  the  same,  and  of  the  items  of  dred  and  eighty-seven  of  the  civil  practice  act, 

damage  alleged  or  claimed  to  have  been  sus-  and  section  forty-ei^t  of  the  surrogate  prac- 

tained,  which  claim  or  notice  shall  be  signed  tice  act.    Said  parties  may  be  brought  in  bv 

and  verified  by  the  claimant  before  an  oBicer  order  instead  of  by  citation  or  summons,  whi<m 

authorized  to  administer  oaths.     (Am.  by  L.  order  may  be  served  personally  or  by  publica- 

1921,  ch.  474,  in  effect  May  2,  1921.)  tion  in  like  manner  as  is  provided  for  the 

DertTBtioii.— Code  dv.  proc..  §  264. 6th  seq^tence,  with-  service  of  a  citation  in  surrogate's  court;  and 

out  change;  remainder  of  1 364  ia  found  in  §}  12,  23.  26.  in  the  cases  provided  in  this  section  the  said 

"^"•fhTSS^&rji  fcSrL'?iTo^;  dv.  proc.  court  may  render  judgm«jt  for  or  agawpt  any 

f  264,  as  am.  by  L.  1920,  ch.  482.  of  the  parties  m  said  action  or  proceeding  as 

.-^^           ...      ...            .*^*  ^^y  ^^  i"s^  ^^  equitable. 

§  le.  Papers  to  be  furnished  supenntendent  i>eHT«tioD.-^Code  civ.  proc.  §28i.  a.  added  by 

of  pubuc  works  m  canal  claims.  L.  1901,  ch.  286,  without  change. 

In  all  cases  of  canal  claims  a  copy  of  each 

such  claim  and  of  notice  of  claim  which  is  or  §  81.  Bringing  in  parties, 

may  hereafter  be  required  to  be  filed  with  the  If  a  claim  arises  in  a  case  where  the  state 

court  of  claims  shall  be  filed  with  the  superin-  seeks  to  appropriate  or  has  appropriated  land 

tendent  of  public  works  who  on  request  from  for  a  publi^  use,  the  court  of  cUimB  or  a  referee 

the  attorney-general,  shall  furnish  such  assist-  having  junsdiction  to  hear,  trv  or  determine 

ance  as  he  may  require  in  subpoenaing  wit-  such  claim  shall  inquire  as  to  whether  there  are 

n esses  and  preparing  the  cases  for  trial.  other  parties^  knowii  or  unknown,  who  may 

Derifatton.— Code  civ.  pro:^.,  1270.  as  am.  L.  19  05*  have  some  nght.  title  or  interest  in  and  to 

?*i;Jl^P'i'*^^4»®°'?S<»'^*^o"*.<^^5^«-.  Remainder  of  guch  land  as  disclosed  by  the  abstract  of  title 

t,fm°S/j^^S.fe''l;r.^l''iUTh.1^V''™'''  and  .certificate  of  searct  .8  to  inaiinbran.«i 

required  by  section  twenty-four  of  this  act, 

§  17.  State   to  be  represented  by  the  at-  as  disclosed  by  a  certificate  of  the  attomesr 

tomey-general.  general  after  examination  by  him  of  the  titie 

The    attorney-general    shall    represent    the  ^  such  land.    The  court  of  claims  or  a  judge 

state  in  all  proceedings  relating  to  claims.    The  thereof  or  such  referee  shall  have  jurisdiction 

attorney-general  may  designate  a  clerk  in  his  "^^  power  to,  and  shall,  order  such  parties  to 

office  to  assist  in  the  preparation  of  cases  for  be  brought  in  and  made  parties  to  the  proceed- 

trial  and  to  attend  a  term  of  the  court.  ^^  pending  in  such  court  or  b^ore  such  referee 

DerlF»«»n.-CDi*civ.  proc.  8  270.  as  am.  by  L.  1906:  whenevo;  it  appears  or  is  made  to  app^  to 

ch.  370,  except  sssand  and  last  sentences.    Remainder  of  the  COUrt  Or  a  judge  thereof  or  SUCh   referee 

1 270  is  found  in  §}  16.  27.    For  original  derivation  of  necessary    to    a    Complete    determination    of 

8  270  896  §16.  ante.  ^^  Controversy;  or  the  determination  of  a 

§  18.  Calendar  practice.  liability.    Such  parties  shall  be  brought  in  by 

A  calendar  shall  be  prepared  by  the  clerk  of  ^If  J^'^ji  Xll  kI  Li^«f ^r^^lf  n^^hS 

the  court  of  claims  for  each  regular  session  r^eree,  which  ^aU  be  served  personally  or  by 

ther^f.    Such  calendar  shall  be  Comprised  of  Pubhcation  in  like  manner  as  is  provided  for 

all  pending  claims  inthrdistrict  where  such  ^^  ^T!l^%  of  a  citation  m  surrogate's  court, 

sessFon  is%  be  held  and  the  claims  shall  an  -  r3hS^X"i^^wL^  ^sS^'SS^TocSS 

Sw  Hf.w  Jl^l^iV^f  ""^  ^^'  "^""^  ""^  *    ^  once  in  each  of  foir  successive  weeks  shall  be 

filing  thereof  respectively.  sufficient  publication  unless  otherwise  ordered 

L.?SJi!•c?:*?I^fi?si^reen^n^^^^  by  such  court,  judge  or  referee,    Within  three 

is  found  in  §§  19,  24.  post.                                     ,  months  from  the  time  a  party  is  so  brought  m 

ft  ia   w    •        «     •  1                                    *  he  may  file  a  claim  witn  respect  to  the  land 

§  19.  Notice  of  trial.  involved   in   such   proceeding,   independently 

The   attorney-general   may   notice    any    of  of  the  claim  to  which  he  has  been  made  a  party. 

such  claims  for  trial  at  any  such  term  by  serv-  If  he  fails  so  to  do,  he  may  not  thereafter  me 

ing  upon  the  attorney  for  the  claimant  a  notice  such  an   indepehdent   claun   notwithstanding 

of  trial  at  least  fourteen  days  before  the  com-  any  other  provision  of  law   allowing  a  longer 

mencement  of  such  term.  periodof  time  within  which  to  file  a  claim.  (Am. 

l>crivstioii.— Code  civ.  proc.  §284.  as  added  by  oy  L.  1921,  ch.  474,  in  effect  May  2,  1921.) 

L.  ,1916.  ch    313.  third  sentence,  without  change.     Re-  Dwlf»tton.--Code  dv.   proc.,   1 281a.   as  added  by 

mamder  of  S  284  is  found  in  H  18,  24.  L.  1915,  ch.  1,  and  am.  by  L.  1917.   ch.   255,  without 

§90.  Interpleader,   consolidation    and   new 

parties.  §22.  Perpetuating  testimony  as  to  claims. 

Jurisdiction  and  powers  are  also  conferred  At  an^  time  after  a  claim  shall  have  been 

upon  the  court  of  claims  in  its  discretion,  to  filed  against  the  state,  testimony  in  relation 

order  other  parties,  known  or  unknown,  to  be  thereto  may  be  perpetuated,  upon  the  applica- 

brought  in  and  made  parties  to  any  action  or  tion  of  the  attorney-general  or  of  a  claimant 

proceeding  pending  in  said  court  or  substituted  to  the  court  of  claims  or  a  judse  thereof,  in 

whenever  it  appears  or  is  made  to  appear  to  accordance  with  rules  and  regulations  which 

the  court,  necessary  to  a  complete  determina-  the  court  of  claims  is  hereby  authorized  to 

tion  of  the  controversy,  or  the  determination  establish  for  the  purpose,  or,  in  the   absence 

of  a  liability;  to  consolidate  claims  or  actions,  thereof,  in  substantial  accordance  with  articles 

to  order  interpleader,  in  the  same  manner  ana  twenty-nine  and  thirty  of  the  civil  practice 
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act;  provided,  however,  that  at  any  time  after  judgment  to  be  entered  thereon.    If,  in  such  a 

the    state    shall  have  lawfully    appropriated  case,  the  court  shall  decide  not  to  proceed  forth- 

lands,   structures,   waters,   franchises   or  any  with  to  take  such  proofs  and  testimony,  interest 

other  property  whatsoever,  the  attorney-general  shall  not  accrue  or  be  allowed  upon  sucn  a  claim 

or  a  claimant  may  apply  to  a  justice  of  the  between  such  date  and  the  entry  of  judgment  in 

supreme  court  for  the  perpetuation  of  testi-  such  case,  unless,  in  the  exercise  of  its  discretion, 

mony  pursuant  to  article  thirty-one  of  the  civil  for  good  cause  snown,  the  court  shall  otherwise 

practice  act  and  upon  such  application  it  shall  determine. 

not  be  necessary  to  show  tnat  the  property  When  any  claim  other  than  one  of  those  men- 

for  one  year  next  preceding  the  date  of  the  tioned  in  section  six  of  this  act  is  noticed  for 

petition  has  been  in  the  possession  of  the  state,  trial  as  herein  provided,  if  the  claimant  fails  to 

or  in  the  possession  of  the  state  and  those  from  appear,  the  court,  upon  the  motion  of  the  at- 

whom  the  state  derives  title,  either  as  sole  torney-general,  may  dismiss  the  same,  in  which 

owner  or  as  joint  tenant  or  as  tenant  in  com-  event  such  default  shall  not  be  opened  nor  shall 

mon.    The  court  of  claims  or  the  judge  thereof  such  claim  be  restored  to  the  calendar  except 

or  the  justice  of  the  supreme  court  to  which  upon  the  motion  of  the  attorney  for  the  claim- 

or  to  whom  any  such  application  is  made  may  ant,  based  upon  affidavits  showing  a  reasonable 

direct  the  depositions  to  be  taken  before  the  and  satisfactory  excuse  for  such  default  and  that 

court  of  claims  or  before  one  or  more  judges  such  claim  is  a  meritorious  one.    Such  notice  of 

thereof  or  before  an  official  referee  acting  pur-  motion  and  the  affidavits  upon  which  the  same 

suant  to  either  chapter  two  hundred  and  twenty-  is  based  shall  be  served  upon  the  attomey-|^en- 

nine  of  the  laws  of  hineteen  hundred  and  eleven  eral  at  least  eight  days  before  such  application, 

or  section  one  hundred  and  fifteen  of  the  ju-  unless  a  shorter  time  shall  be  ordered  by  the 

diciaiy  law.  court.     Whenever  any  interest-bearing  claim, 

DerlTatloii.-^Code  civ.  proc..  }  265a.  as  added  by  Other  than  one  of  those  mentioned  in  section 

L.  1918,  oh.  ISO,  without  change  of  aubetance.  gix  of  this  act  shall  have  been  dismissed  and 

&o«   i7«««M;«.of;/^«.«  K«  •f«A«^A«-i><Mi«r.t   ••  thereafter  restored  to  the  calendar  as  herein 

ta*ilL2^^^^             attomey^eneral  as  p^vided,  no  interest  shall  accrue  or  be  allowed 

thereon  between  the  date  of  such  dismissal  and 

The  attorney-general  mav  require  any  person  the  entry  of  judgment  in  such  case, 

filing  such  a  notice  of  claim  for  any  cause  D«ifmtlon.^ode  dv.  proc..  8  284.  a.  added  by 

whatever  against  the  state  to  be  sworn  before  L.  1916,  ch.  343,  except  first  three  sentences.    Remainder 

him  or  one  of  his  deputies  designated  by  him  of  $  284  is  found  in  §i  is,  19,  ante. 

for  that  purpose,  witWn  the  county  of  the  .ok    TwdMiMiita- 

claimant's  residence,  relating  to  such  claim,  ^  *o.  juc^menw. 

and  when  so  sworn,  to  answer  orally  as  to  any  V  Tne  detOTnmatipn  of  the  court  upon  a 
facts  relative  to  the  justness  of  such  claim,  claim  shall  be  by  a  judgment  to  be  entered  m  a 
Whenever  any  claim  for  the  appropriation  of  book  to  be  kwt  by  the  clerk  for  that  purpose, 
Droperty  is  pending  or  has  be«ii  determined  and  signed  and  certified  by  him. 
m  the  court  of  claims  and  the  attorney^general  2.  Within  ten  days  alter  the  entry  of  the  judg- 
is  required  by  law  to  examine  the  title  of  the  naeat,  the  clerk  shall  serve  a  certified  copy 
claimant  thereto,  prior  to  the  payment  of  an  thereof  on  the  claimant  or  his  attorney  and  also 
award,  the  attorney-general  may  require  such  upon  the  attorney-general, 
claimant  to  be  sworn  before  him  or  one  of  his  3.  If  the  claim  arises  m  a  case  where  the  state 
deputies  designated  by  him  for  that  purpose  sedcs  to  appropriate  or  has  appropriated  land 
within  the  county  of  the  claimant's  residence,  ^^^  a  public  use,  the  judgment  shall  contain  a 
or  if  the  claimant  be  a  corporation  within  the  description  of  such  land, 
county  where  its  principal  place  of  business  in  4-  A  transcript  of  a  iudgment  in  favor  of  the 
this  state  is  located,  or  if  the  claimant  be  a  state,  certified  by  the  clerk  of  the  court,  may  be 
nonresident  within  the  county  where  the  prop-  filed  and  docketed  in  the  clerk's  office  of  any 
erty  is  situated,  relating  to  such  title,  and  county;  and  upon  being  so  docketed  shall  be- 
when  so  sworn,  to  answer  orally  as  to  any  come  and  be  a  hen  upon  the  property  of  the 
facts  relative  to  the  title  of  such  property.  The  claimant  in  that  county,  to  the  same  extent  and 
attorney-general  may  also  require  such  claim-  enforceable  by  execution  in  the  same  manner, 
ant  to  file  with  him  an  affidavit  stating  any  as  a  judgment  of  the  supreme  court, 
material  facts  relating  to  such  title.  Wilful  5.  A  final  judgment  against  the  claimant  on 
false  swearing  before  the  attorney-general  or  any  claun  prosecuted  as  provided  m  this  article 
deputy  attorney-general  is  perjury  and  pun-  shall  forever  bar  any  further  claim  or  demand 
ishable  as  such.  against  the  state  ansing  out  of  the  matters  in- 

Derlnitloii.-Code  civ.  proc  §  284.  as  am.  by  L.  1905.  volved  in  the  <»ntroverffjr. 

ch.  370.  L.  1906.  oh.  092.  L.  1908.  oh.  519,  L.  1912.  oh.  545.  6.  Interest  shall  be  allowed  on  each  judgment 

L.  1915.  oh.  1,  L  1917.  oh.  254.  L.  1919.  oh.  157,  seventh,  of  the  court  of  claims  from  the  date  thereof 

fflir%V55?4'i^^?i5n1?n'^?5TiT^^^^^^^^^  ^I^S'o^rigSS  until  the  twentieth  day  after  the  comptroller  is 

derivation  of }  264.  see  f  12.  ante.  authorized  to  issue  his  warrant  for  the  payment 

,  -^    _          ,.                ^  .,         ,  .  .  thereof  or  until  pajrment,  if  pajrment  be  made 

S  24.  Proceedings  upon  fauure  of  claimant  to  sooner. 

appear  or  proceed.  7,  But  no  such  judgment  shall  be  paid  until 

When  any  claim  of  the  character  mentioned  there  shall  be  filed  with  the  oomptroller  a  copy 

in  section  six  of  this  act  is  reached  for  trial  by  thereof  duly  certified  by  the  derk  of  the  court  of 

the  court,  if  the  claimant  fails  to  appear,  or  if  he  claims  together  with  a  certificate  of  the  attorney 

i^peaca  but  is  not  ready  to  proceed  to  the  trial  general  that  no  appeal  from  such  judgment  has 

thereof^  the  court,  in  its  discretion^  may  proceed  been  or  will  be  tucen  by  the  state,  and  a  release 

forthwith  to  take  proofs  and  testimony  therein  and  waiver  by  the  attorney  for  tne  claimant  of 

offered  bv  the  state  or  otherwise,  and  may  make  any  lien  for  services  upon  said  claimant's  cause 

an  award  in  accordance  therewith  and  cause  a  of  action,  claim,  awara,  verdict,  report,  decision 

loss 


n 
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or  judgment  in  favor  of  said  claimant,  which  son  claiming  an  interest  in  thefmid  may  apply 

said  attorney  may  have  thereon  under  and  by  to  the  supreme  court  in  and  for  the  county  ol 

virtue  of  section  four  hundred  and  seventy-five  Albany,  lor  an  order  of  distribution.     Such 

of  the  iudicianr  law;  and  where  damages  are  application  shall  be  made  by  v^ified  petition 

awarded  for  tne  permanent  appropriation  of  setting  forth  the  rights  of  any  and  all  persons 

land  for  a  public  use,  there  shall  also  be  filed  who  may  have,  or  cGdm  to  have,  any  interest  in 

with  the  comptroller,  a  satisfactory  abstract  or  lien  or  encumbrance  on,  tne  propertv  so 

of  title  and  certificate  of  search  as  to  incum-  appropriated  and  the  award  thereK>r,  ana  the 

brances,  showing  the  person  demanding  such  names  and  addresses  of  such  persons,  if  known, 

damages  to  be  legally  entitled  thereto.  Thereupon,  such  court  shall  make  an  order,  de- 

8.  The  provisions  of  this  section  as  to  limita-  scribing  the  property  so  appropriated,  directed 

tion  of  interest  shall  not  apply,  however,  to  iudg-  to  the  attorney-general  of  the  state  of  New  York 

naents  paid  from  the  various  trust  funds  or  and  to  all  such  persons  and  to  any  others  who 

sinking  funds  of  the  state,  which  funds  shall  be  may  be  unknown,  who  have  or  claim  to  have, 

entitled  to  interest  until  the  twentieth  day  after  any  right,  title,  interest,  claim  or  demand  in  or 

an  appropriation  is  available  for  the  reimburse-  to  said  appropriated  property  or  said  awaid. 

ment  thereof  or  until  payment,  if  payment  be  requiring  them  to  appear  before  such  court  ana 

sooner  made.  to  present  their  claims  or  demands  on  account 

l>crtTBtloii.— Code  civ.  proc,  }  269.  as  am.  by  L.  1901,  of  such   appropriation,  at  a  time   and   place 

S^oJ^^'—   \?^'  °^??'  ^^^^iJ^^^^^J^^  substance,  stated  in  the  order,  in  the  city  of  Albany,  not 

§  269.  om^ally  revved  from  L.  1883.  ch.  205.  $  8.  j^  ^^  ^y^^^  ^^^^  ^^^  ^^  ^^  SUch  oixler, 

§  26.  No  awards  except  upon  legal  evidence.  ^^^  show  cause  whv  afinal  order  of  distribution 

In  no  case  shall  any  liability  be  implied  «^^^^  "^^^  ^^  °^^-   ^  ^^  such  p^ons  an- 

against  the  state,  and  no  award  shall  be  maSe  on  Pear  by  such  petition  to  be  residents  of  tie 

any  claim  against  the  state  except  upon  such  ^^^  ""{  ^^^  ^""JH'k  ^^l/'^f u  ^*"  "i^l^ 

legal    evidence    as    would    establish    liability  Phonal  service  of  the  order  thereon     If  the 

aeainst  an  individual  or  corporation  in  a  court  Rf^'^''?  ^^^Jf  wk^  ^^  ^^  non-residents  of 

OT  law  or  eauitv  ®  ®*      °'  ^**'  "^®  names  or  addresses  of  any 

n.»i«.M^»-_A^    •             toAA           u   T   inne  ajc  uuknown,  thc  ordcr  shall  reouirc  thc  scTvice 

Denrailoii. — Code  c»v.  proc.  §  264,  as  am.  by  L.  1906,     _/■  .^^  ^«j««  k,,  .v^uis^-*:^,*  ««  •L^.^^.^j  u,. 

ch. 370. L.  1906. oh. 692. L.  1908. ch. 519. L.  1912. ch. 645.  ™  ^^  ^pder  by  publication  asppovided  by  seo- 

L.  1915,  ch.  1,  L.  1917,  oh.  264.  L.  1919.  ch.  157,  fifth  tion  twenty-one  of  this  act.    The  court  may  on 

!Ifljp??',J"SQ^"\*'''*¥®-    ?^™*^^®.'  ^l^^jfj?"^^  ihe  return  day  hear  all  persons  interested  and 

m  U  12,  15,  23,  ante.    For  orudnal  denvation  of  fi  264.  see     i  i^      ^        j         rj^^*Lx'  « 

i  12,  ante.                                        -^ "  "*  8  -*«^, «»«  mn^g  ^  fju^l  order  of  distnbution  or  refer  any 

claim  to  a  referee  to  hear,  try  and  report.   The 

§  27.  Compromise  of  canal  claims.  court  may  likewise  on  the  confirmation  of  a  r^ 

No   claims   brought   against   the   state    on  port  of  a  referee,  after  eight  days'  notice  to 

account  of  the  canal  shall  be  settled  or  com-  those  who  i43peared  on  the  return  day,  nuke 

promised  for  any  amount  without  the  written  &.  fii^  order  of  distribution.    The  determina- 

consent  thereto  by  the  superintendent  of  public  tion  of  the  court  and  final  order  of  distri- 

works  or  his  *  duty  authorized  representative,  bution  fihall,  unless  set  aside  or  reversed  on  ap-' 

l>crlTmtioii.— Code  dv.  proc.,  (  270,  ae  am.  by  L.  1905,  peal,  be  final  and  conclusive  upon  the  owners  or 

ivrnJ^'t^^A  i!f?*?r^7^!!t°"*^"5®-«  ft?™.""^  *>{  Other  persons  claiming  any  interest  in  or  lien  or 

f  270 18  found  m  §9  16, 17,  ante.    For  ongmal  denvation  of     «^«.»,^«^«.^^  ^«  xvl^ S t-      ^  ^  •  j.  j 

1 270  see  S 16,  ante.  encumbrance  on  the  property  so  appropriated 

and  the  award  therefor.    (Added  by  L.  1021,  ch. 

§  28.  Disposition  of  adverse  and  confllctilBg  474,  in  effect  May  2, 1921.) 

^^A^l'U*  DeriTmtloB.— Code  dv.  proc.,  i268b.  as  added  by 

If  there  are  adverse  and  conflicting  claims  to  ^  ^®^'  ^'  ^^* 

the  lands,  structures,  waters,  franchises  or  any  &  oq      a        i               ii 

other  property  whatsoever  lawfully  appropn-  »  **•    appeals  generally, 

ated  by  the  state  or  an  apparent  lien  or  mcum-  .   Either  party  may  ^peal  fron  an  order  or 

brance  on  the  property  so  appropriated  or  on  jud^ent  of  the  court  of  claims  to  the  appellate 

any  interest  therein,  or  to  the  award  therefor,  division  of  the  supreme  court  of  the  third  de- 

uniess  the  holders  of  such  adverse  or  conflicting  partment,  except  that  appeals  from  orders  or 

claims  or  the  owner  of  such  lien  or  incumbrance  judgments  relating  to  claims  which  arose  in  the 

shall  consent  that  their  respective  interests  may  fourth  department  shall  be  taken  to  the  ap- 


the  court  shall  direct  the  comptroller  to  deposit  alleged  excess  or  insufficiency  of  the  judgment, 

the  amount  awarded  in  any  bank,  in  which  Upon  such  appeal,  the  court  may  aflirm,  rev^'se, 

moneys  belon^ng  to  the  fund  from  which  such  or  modify  the  judgment,  or  dismiss  the  appeal. 

i             compensation  is  payable  may  be  deposited,  to  or  grant  a  new  trail.   The  provisions  of  the  civil 

B            the  account  of  such  award,  to  be  paid  and  dia-  practice  act  relating  to  appeals  in  the  supreme 

tributed  to  the  persons  entitled  to  the  same  as  court  apply,  so  far  as  practicable,  to  appeals 

ordered  by  the  supreme  court  on  application  of  from  orders  or  judgments  of  the  court  of  claims, 

any  person.  except  as  modified  in  this  chapter. 

Derlratloii. — Code  civ.  proc.,  §  268a,  as  added  by  DerlTmtioii. — Code  civ.  proc.,  fi  275,  as  am.  by  L.  1919, 

h.  1917,  ch.  730,  without  change.  oh.  481,  without  change;  originally  revised  from  L.  1883, 

ch.  205,  i  10,  in  port,  as  am.  by  L.  1887,  ch.  507,  and 

§  2&-a.  Disposition  of  amount  of  award  de-  ^*  ^^^'  ^'  '^^^* 

^"  V*                       ,  , .    ,        .     ,  §  W.  Time  and  manner  of  taking  KpfewL 

A^h^l^^^f^Z"!^.^  ^^Jf^i  'Ifn^'^I!:  An  appeal  must  be  taken  within  thirty  days 

ded  by  section  twenty-eight  of  this  act,  any  per-  after  thVentry  and  service  of  the  order,  or  the 

*So  in  original.  service  by  the  clerk  of  a  certified  copy  of  the 

in4 
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judgment,  by  serving  upon  the  cliumant  or  his 
attorney^  or  upon  the  attorney-general,  and 
upon  the  clerk,  m  like  manner  as  in  the  supreme 
court,  a  written  notice  to  the  effect  that  the 
^pellant  appeals  from  the  order  or  from  the 
iuagment  or  from  a  specified  part  thereof,  and 
briefly  stating  the  grounds  of  tne  appeal. 

Darlmtkm*— Code  civ.  proc..  (276,  without  change; 
raiginaily  revised  frQm  L.  1883,  oh.  205,  }  10,  in  iwrt,  as 
am.  by  L.  1887,  ch.  507,  and  L.  1896,  ch.  451. 

§8L  Case  on  appeal. 

With  the  notice  of  appeal  from  a  judgment, 
the  appellant  shall  serve  upon  the  adverse  party 
a  case  containing  so  much  of  the  evidence  as  the 
i^pellant  may  deem  necessary  to  present  the 
questions  raised  by  the  appeal.  Witnin  ten  days 
after  the  service  of  the  case,  the  respondent  may 
propose  and  serve  amendments  thereto,  and  the 
case  may  be  settled  upon  five  days'  notice  by 
any  judge  of  Uie  court.  Notice  of  the  settle- 
ment may  be  served  by  either  party,  within  ten 
days  after  service  of  the  proposed  amendments. 
The  court  or  a  judge  thereof  may  extend  the 
time  for  serving  a  case  or  amendments. 

DerlfBttoii. — Code  civ.  proe.,  S  277,  without  change; 
originallv  revised  from  L.  1883,  ch.  205,  §  10,  in  part,  aa 
am.  by  L  1887,  ch.  507,  and  L.  1896,  ch.  45L 

i  S2.  Preference  on  appeals  in  appellate  court 

An  appeal  taken  after  the  calendar  for  a  term 
of  the  appellate  court  is  prepared  may  be  placed 
thereon  upon  the  application  of  the  attorney- 
general  at  any  time  during  the  then  current 
term,  and  brought  on  for  hearing  as  a  preferred 
cause  upon  a  notice  of  fourteen  days. 

DorlfatSoB* — Code  civ.  proc.,  }  278,  without  chance ; 
originally  revised  from  L.  1883,  ch.  205,  f  10,  in  part,  as 
am.  by  L.  1887,  ch.  507,  and  L.  1896,  oh.  451. 

S  83.  Taxation  of  costs,  fees  and  disburse- 
ments. 

Costs,    witnesses'    fees    and  disbursement 
shall  not  be  taxed,  nor  shall  counsel  or  at- 
torneys' fees  be  allowed  by  the  court  to  any 
party. 

Derlvstkm. — Code  civ.  proc.,  S  274,  as  am.  by  L.  1909, 
eh.  65,  first  smtence.  Remainder  of  S  274  \a  found  in  1 34 
poet.   •§  274  originally  revised  from  L.  1883,  ch.  206,  S  15. 

§  34.  Allowance  for  expense  of  searches  in 
certain  cases. 

The  court  of  claims,  whenever  the  appraised 
value  of  the  premises  appropriated  shall  be 


less  than  two  hundred  dollars,  shall  in  their 
award  make  a  reasonable  allowance  for  the 
expense  of  procuring  the  abstract  of  title  and 
certificate  of  search  as  to  incumbrances,  which 
the  statutes  require  shall  be  furnished  the 
comptroller  before  payment  of  any  damages 
which  may  be  awaraea  for  the  permanent  ap- 
propriation of  land  or  water. 

Darlratloii.— Code  dv.  proo.,  §  274.  aa  am.  by  L.  1909, 
oh.  65,  last  sentence*  .Remainder  of  f  274  is  found  in  f  33, 
ante.    For  ovipnal  derivation  of  (  274,  see  §  33,  ante. 

§30.  Expense  of  procuring  testimony  on 
commission. 

When  testimony  is  taken  on  commission  at 

the   instance  of   the   claimant,   the   expense 

thereof  including  the  fees  of  the  commissioner, 

shall  be  paid  by  the  claimant;  and  when  taken 

at  the  instance  of  the  state,  such  fees  and  aU 

expenses    incurred    by    the    attomey-«eneral 

shall  be  paid  out  of  the  contingent  fund  of  the 

court. 

Dcrivatton.— Code  oiv.  proo.*  1 272,  without  change; 
originany  revised  from  L.  1883,  oh.  206^  §  6,  in  part,  as 
ami  by  t.  1884,  oh.  60. 


ARTICLE  3 
Laws  Repealed;  When  to  Take  Effect 

Section  36.  Laws  repealed. 

37.  When  to  take  effect. 

§  36.  Laws  repealed. 

Sections  two  hundred  and  sixty-three  to  two 
hundred  and  sixty-five,  both  inclusive,  section 
two  hundred  and  sixty-five-a,  sections  two 
hundred  and  sixty-six  to  two  hundred  and 
sixty-eig^t,  both  inclusive,  section  two  hundred 
and  sixty-eight-a,  sections  two  hundred  and 
sixtv-nine  to  two  hundred  and  eighty-four, 
both  inclusive,  of  the  code  of  civil  procedure, 
and  aU  acts  amendatory  thereof,  are  hereby 
r^>ealed.  (Am.  by  L.  1921,  ch.  301,  in  effect 
April  15,  1921.) 

IlOTlTataoii.r~New. 

§  37.  When  to  take  effect. 

This  act  shall  take  effect  April  fifteenth, 
nineteen  himdred  and  twenty-one. 
l>erlTattoa. — New. 
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examination  of  claimant  as  to  justice  of  claim 23 

title  of  property  appropriated 23 

furnishing  assistance  to  superintendent  of  public  works  on  canal  claims 16 

perpetuation  of  testimony,  right  to  apply  for 22 

Award. 

legal  evidence,  award  not  to  be  made  except  upon 26 

depositing 28 

diqK>sition  of  deposited  award '. 28a 

ie37 


1 


► 


Bo«rd  of  clftinu. 

reference  to  u  referring  to  Court  of  Clatnu . , 

Bond. 

clerk  of  court,  duty  to  make  and  file 

Buflftlo- 

teimof  court  on  third  Monday  of  June 


Calvndu'.     3ee  alao  Mipeftl. 

claims  to  be  placed  on  calendar 13 

preparation  bycierk  for  regutar  Kaaioa IS 

CuUhl  ClftinUi 

oonsent  of  mipenoteodeut  of  public  noTkctooompromiBe 27 

deaignatioii  of  two  judges  ta  bear  canal  claims 6 

service  of  copy  of  claim  and  notice  of  claim  on  superintendBnt  of  public  works tS 

Cua. 

amendment  to  ea«e,  time  for  service 31 

exteoaioD  of  time  for  serving  case  or  amendment 31 

notice  of  settlement  of  case 31 

on  appeal,  ContontB 31 

service  of  case  on  appeal 31 

adverse  and  conflicting  claims,  deposit  by  comptroller  of  amount  awarded 3S 

determination  of  ri^ts  by  auprrane  Court 28 

disposition  of 28 

affidavit  as  to  title  to  property  appropriated  by  claimant 23 

appropriation  of  property,  examination  of  claimant  as  to  title 23 

calendar,  daima  to  b(|  placed  on 19 

oansl  diUms,  aerviee  of  copy  of  claim  and  notice  of  claim  on  superiotoadettt  of  publio  worka ....  IS 

desigaalion  of  two  judges  to  hear  canal  claims A 

diamiaaal.  effect  on  interest  where  claim  subsequently  reMored Sf 

of  certain  claims  on  failure  of  claimant  to  appear H 

examination  of  ciaimEmt  by  attorney  general  as  to  justice  of  claim 31 

talaeswearing  on  eiaminatioa  before  attorney  genend  as perjuiy 38 

filing  written  claim IS 

judgment  for  claim  for  land  appropriated,  contenta 3S 

juriadiction  of  court  generally 13 

notice  of  intention  to  file,  ooDtents IS 

■igniTij  and  verifying  ..,......,.,,.....,.....,....,..,,......,^   ....,,.,.,,,.,.,  IS 

timeforfiling 16 

perpetuation  of  teetimoay  as  to  claims  filed 22 

Clark  ot  court. 

appointment  and  removal 7 

bond,  contenta  and  filing 7 

calendar,  duty  to  prepare 18 

docket  books 25 

eipeDaea  outside  ot  city  of  Albany,  payment S 

failure  to  certify  copy  of  judgment  <»k  claimant 25 

stenographer  to  act  as  deputy  clerk P 

Compromlis, 

canal  claims,  written  consent  of  superintendent  of  public  works  required 2i 

Comptrtdlvr. 

annual  report  by  clerk  of  Court  of  Claims I 

depoaitM  amount  awarded  tor  adverse  and  conflicting  claims 3) 

paymmt  ol  judgment,  conditions  precedent 2 

ConioUdAtion  of  Ktlon. 

juriadiclion  of  court  to  consolidate  claims  or  actions 2i 


COURT  OF  CLAIMS  ACT— Refbrbncbs  are  to  Sections 

CostB. 

aUowaaoe  of  clerk's  ezpeofles  in  certain  cases. . . .  / 34 

costs  not  taxable 33 

disbuisemeats,  expenses  of  searches  in  certain  cases,  aUowanoe 34 

not  taxable 33 

Court  of  dmims." 

I.  In  general. 

Board  of  Claims,  reference  to  as  referring  to  Court  of  Claims 2 

court  continued 2 

record  of  proceedings,  keeping 10 

report  to  legislature  of  claims  on  which  it  finally  acted 10 

rules  and  procedure,  regulating 14 

seal  of  court 9 

view  of  premises  affected  by  appropriation 13 

II.  Sessions  of  court. 

adjourned  at  special  sessions,  time  and  place  for  holding 13 

attendance  by  sheriff .' 13 

fees  of  sheriff  attending,  how  paid 13 

holding  and  taking  of  testimony  where  claimant  resides 13 

by  one  judge 13 

number  of  judges  to  sit 13 

time  and  place  of  holding 13 

room  to  be  furnished  in  court  house 13 

Court  of  Claims  Aet. 

short  title 1 

when  act  takes  effect 37 

Court  offioerg. 

appointment  and  removal  of  clerk,  stenographer,  and  attendants 7 

duties 7 

salaries  and  compensation 8 

D 
Death* 

wrongful  death,  jurisdiction  of  Court  of  Claims  of  claim  against  state 12 

Default. 

motion  to  open  default  after  claim  dismissed 24 

time  for  service  of  motion  to  open  default  after  claim  dismissed 24 

Deposition. 

expense  of  procuring  testimony  on  commission  at  instance  of  state,  payment 35 

liability  of  claimant 35 

perpetuation  of  testimony  as  to  claims  filed > 22 


Disbunementg. 

judges 


5 


Dfemissal. 

claim  on  failure  of  claimant  to  appear 24 

opening  fief ault  after  claim  dismissed 24 

S 
Xrideiice.  • 

award  not  to  be  made  except  upon  legal  evidence 20 

Esecutors  and  administrator!. 

claim  against  State  for  death  of  decedent,  jurisdiction  of  court 12 

Kxpenses. 

judges 5 

F 
Fees. 

allowance  of  attorney's  fees  prohibited 33 

stenographer,  furnishing  copy  of  minutes  and  testimony 8 

Forms. 

power  of  court  to  establish  forms  and  methods  of  procedure.  .....••.•••. 14 


L 


Interest. 

efTcft  on  iatcrest'vbere  ctum  dismiued  and  suboequeatly  restored. . 
jutiEinei]!,  iiitereat  on 

Interpleader. 

juriBdictiun  i)f  Bourt  to  order 


Jud^a. 

ndditiona]  judges,  appointment. . 


f 


length  of  mna 

Hppointmcnl 

ci[  additional  iudges 

sMtcetBOT  for  unexpired  terai 

designBlioo  of  two  judgf«  to  hear  canal  claims 

expiration  of  term,  office  vacant  for  purpose  of  chooainf  n 

holdine  over  after  expiration  of  term 

judge  not  ic.  hold  uny  other  office 

practin-  law 

juriBdk'Hcii  of  pending  claims 

nurobor  of  jiidijes  of  Court  of  Claims 

power  of  oni>  or  more  judges  to  hold  court 

presiding  jMdge.  designation 

prohihition  as  to  judges 

tjualificatii.n 


Judirment.  * 

I.  Id  genural. 

board  of  claims,  effect  of  determination  by 

exuniiiiation  of  court  to  be  by  judgment 

filing  transcript  of  judgment  against  claimant  in  county  clerk's  office 

Ensl  judgment  agaioat  cUimant  aa  bar 

interest,  allowed , 

judgment  in  favor  of  state 

legal  i\ idence,  neceasitj-  for  to  establiah  liatulity 

vnealiiig,  power  of  court  to  vacate  or  modify .■ 

n.  Rendition  and  entiy. 

concurrfiiee  of  at  least  two  judges *...., 

deacriptioa  of  land  appropriated. 

docketing  transcript  of  judgment  against  claimant  in  county  derk'a  office 

duty  of  rierk  to  sign  and  certify 

eiitr>'  in  tiook  by  clerk,  signing  and  certifying 

reiiditif.in  where  interpleader  ordered  or  action  consolidated 

ni'M-  parties  brought  in  or  substitution  made 

i-ervii  !■  nf  certified  copy  by  clerk 

on  claimant 

III.  Paymiiit, 

abatnii't  of  title  aa  to  encumbrances,  filing  as  condition  to  payment 

certiftrute  by  attorney  general  that  appeal  has  not  and  will  not  be  taken  aa  condition .  . 

procedure  to  secure  payment 

releflfi'  »nd  waiver  by  attorney  for  claimant  of  lien  for  services  as  condition  ■ . . .  ^ 

Jurisdiction. 

appiii'nliiliiy  of  certain  sections  of  Civil  Practice  Act , 

apl>oiiilnji nt  and  removal  of  clerk,  stenographer  and  attendant 

barred  by  lapse  of  time,  claim 

brinpiiiB  in  parties 

maniur  of 

eerluiu  ilaiins  though  notice  of  intention  to  file  was  not  given 

claim  by  St:itv  against  claimant  or  assignor 

of  executor  or  administrator  of  decedent  against  state  for  wrongful  death 

on  ex|iK'!<9  contract  presented  to  other  tribunal  or  officer  for  audit  and  rejected 

claims  ptiidinit  when  act  takes  effect 

eonsolidntiiiB  i;laimfl  or  action , . , , 

interpleads t,  ordering 

judgment  nhere  new  parties  brought  in  or  actions  consolidated . 

notice  of  iuteution  to  file,  claims  ovar  which  court  has  jurisdiction  without , 


COURT  OF  CLAIMS  ACT— References  are  to  Sections 
Jurisdiction— Continued. 

INrivate  claim  against  state 12 

same  powers  and  jurisdiction  as  board  of  claims 12 

substitution  of  parties 20 

vacating  and  modifying  judgment 14 

L 
Legislature. 

report  of  Court  of  Claims  to 10. 

Liens. 

judgment  against  claimant  filed  in  county  clerk's  office 25 

right  of  lienor  on  lands  appropriated,  determination  of  rights 28 

Umitation  of  action. 

jurisdiction  of  claims  barred  by  lapse  of  time 12 

private  claim  against  state 12 

time  for  filing  notice  of  intention  to  file  claim 15 

N 

New  trial. 

power  of  court  to  grant 14 

Notice  of  claim. 

notice  of  intention  to  file,  contents 15 

signing  and  verifying 15 

time  for  service 19 

P 

Papers. 

fee  for  furnishing  copy 8 

Parties. 

bringing  in  new  parties,  jurisdiction  of  court 20 

bring  in  parties,  inquiry  as  to  whether  there  are  other  parties  not  named 21 

manner  of '. 20 

new  parties  in  appropriation  proceedings 21 

substitution  of  parties,  jurisdiction  of  court 20 

Perjury. 

false  swearing  on  examination  before  attorney  general  as  to  claim 23 

Perpetuation  of  testimony. 

application  of  attorney  general  or  claimant  after  claim  filed 22 

Preference. 

on  appeal  in  appellate  court 32 

B 

Records. 

proceedings  in  Court  of  Claims 10 

Repeal. 

laws  repealed 36 

Report. 

annual  report  to  comptroller 11 

Court  of  Claims  to  legislature 10 

Rochester. 

term  of  court  on  fourth  Monday  of  May 13 

Rules  of  court. 

power  of  court  to  establish 14 

rules  of  Board  of  Claims  or  former  Court  of  Claims,  applicability 14 

S 
Salaries. 

additional  judges 3 

court  officers 8 

judges 6 

'  how  payable 5 

IMl 


n 


seal  of  Court  of  Cl«iiiia. . 


SMaions  of  court.    See  Court  of  CUinu. 


represeated  by  stComey^enaral  ia  prooaedioga  r^tiiig  to  daimi.  . 

StsDographw. 

sppointnieQt  And  removal 

expeuM*  daewhsie  than  in  city  of  Albany,  payment 

fsa  for  fumiahiiig  oopy  of  nuDutee  and  taatiinony 


8up«rlnt«nd«nt  (d  public  w^ka. 

oonoant  to  oompromise  ouial  oUima 

serrice  of  oopy  of  canal  claim  and  Dotioe  of  claim  on 

SupreniB  court. 

determination  of  riKhta  of  adveiae  and  coaOictiog  aUunant 
rulas  and  resulationi  Eoveming  practioa  in,  appUoability . . 


Tarms  Ot  court.    See  Court  of  Clainu. 

Taatimouir. 

lee  for  f urmaiung  oopy 

pen>etuation  of  tc  " 


Tim*. 

aotioe  of  trial,  time  far  servioe 

■ervioe  of  oase  oQ  appeal  or  ameodment 

taldns  appeal 

Tltl*. 

affidavit  by  claimant  as  to  title  of  property  appropriated 

examination  by  attomey-Keneral  aa  to  title  of  property  appropriated 

Tri*l. 

award  not  to  be  made  exeept  upon  legal  evidence 

daim  for  property  appropriated,  proceedings  on  failure  of  daimant  to  appsar  or  proeeed. .  . 

taking  proof  and  teatimony  though  claimant  not  ready  to  proceed 

when  interest  shall  not  accrue  on  allowance  where  plaintiff  taila  to  tppeu  or  proceed, . 

default,  opening  after  claim  dismiawd 

diamival  of  claim  on  f  ulure  of  claimant  to  appear 

notice  ot  trial,  time  for  service 


w  of  premiiea  affected  by  proceedinga  by  court . . 


New  York  Qty  Municipal  Gnirt  Code 


tit.  1 


ORGANIZATION  AND  JURISDICTION 


?§l-3 


NEW  YORK  CITY  MUNICIPAL  COURT  CODE 

L.  1916,  CH.  279,  AS  AMENDED,  1922. 

(Superseding  The  municipal  court  act.  L  •  1902,  ch.  580.) 

AK  ACT  in  relation  to  tlie  mmiicipal  court  of  the  city  of  New  York,  and  repealing  certain  statutes 
affecting  such  court,  its  justices  and  officers. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Aeeembly^  do  enact  aefoUowa: 


Title 


I.  Onanisation  and  Jurisdiotion.    (U  1-16.)        election  to  be  held  in  the  years  at  the  end  of 

II.  Venue  andwmmencement  of  actione.  parties.      ^ijj^.j^  ^y^^  respective  terms  of  said  jufltices^all 
III.  Provuional  remediet  and  actions  to  foreclose     expire. 


liens  on  ohatteia.    (fifi  29-77.) 
Article    I.    Arrest.     (SS  29-38.) 

II.  Attachment.     (SS  39-56.) 

III.  Replevin.     (H  57-69.) 

IV.  Action  to  foreclose  a  lien  on  a 

chattel.     (SS  70-77.) 
rV.  Pleading,     (ff  78-94.) 
V.  Proceedinss  between  joinder  of  issue  and  trial. 
(U  96-117.) 
Artiole    I.     Bringing  cause  on  for  trial; 
adjournments;      supi^oe- 
nas;  attachment  agamst 


Derivation. — New.  Mimidpal  court  made  a  court  oi 
record.  This  section  supersedes  Greater  New  York 
charter,  (f  1350.  1351.  1352  (as  am.  by  L.  1907,  ch.  603. 
and  L.  1911,  oh.  608.  and  1356. 


VI. 


§  8.  Qualifications  and  duties  of  justices; 
oadi  of  office. 

No  one  shall  be  eligible  to  the  office  of  justice 
of  this  court,  after  the  first  day  of  September, 
nineteen  hundred  and  fifteen,  unless  he  be  a 
5dto«  ^V^'^^iSo*)^    resident  and  elector  in  the  district  for  which  he 
il.  Commission   to   take   testi-    shall  be  elected  Or  appointed  and  shall  have  been 
mony;  depositions;  physi-    an  attorney  and  counselor-  at-law  of  the  state  of 
^^esamination.   (ft  101-    jjew  York  for  at  least  five  years  or  unless  he 

jurors;    submission    of    controversy. 


Trial; 

(fil  11&-124.) 
VII.  Judgment  and  ezeeution.     (U  125-142.) 
Article    I.  Judgments.     (SS  125-129.) 
II.  Execution.     (§|    130-142.) 
VIII.  Clerks  and  marshals.     (SI  143-163.) 
Article     I.  Clerks.     (SS  143-144.) 

II.    Marshals.    (H  145-153.) 
IX.  Appeals.     (H  154-163.) 
X.  Costo,  and  fees,     (fifi  164-178.) 
XI.  Definitions;  eonstruotion  and  effect  of  act. 
(ifi  179-186.) 


TITLE  I 
Organization  and  jurisdiction 

See.  1.  The  court  and  justices  continued;  term  of  office. 
2.  Qoalifications  and  duties  of  justices;  oath  of  office. 
Salaries  of  justices. 
Vacancy  in  the  office  of  justice. 
Districts  and  number  of  justices  therein. 
Jurisdietion. 
Board  of  justices. 
Rules  of  court. 

Death  or  removal  of  justice  not  to  affect  pro- 
ceedings. 

10.  Time  and  place  of  holding  court. 

11.  Seals. 
Access  to  court  houses;  expenses  of  court,  how 

paid. 
Ciiminal  and  civil  contempt. 
Process;  where  service  may  be  made. 
Conformity  to  supreme  court  practice. 


3. 
4. 
5. 
6. 

7. 
8. 
9. 


shall  have  served  as  a  justice  of  such  municipal 
court.  No  justice  shall  engage  in  any  other  bus- 
iness or  profession,  or  hold  any  otiier  public  of- 
fice, or  act  as  referee  or  receiver,  but  each  justice 
shall  devote  his  whole  time  ana  capacitv,  so  far 
as  the  public  interest  demands,  to  the  auties  of 
his  office.  Before  entering  upon  his  duties  each 
justice  elected  or  appointed  pursuant  to  this 
act,  shall  take  and  file  with  the  city  clerk  the 
oath  of  office  prescribed  by  the  constitution. 
The  justices  may,  by  virtue  of  their  offices, 
administer  oaths,  take  depositions  and  acknowl- 
edgments within  the  city  of  New  York,  and  cer- 
tify the  same  in  the  manner  and  with  like  effect 
as  justices  of  other  courts  of  record. 

DertfatkMi.— New.  Supersedes  fii  1353,  1364  of 
G reater  New  York  charter  without  change.  Last  sentence 
includes  former  |  10  of  municipal  court  act.  (  10  origi- 
nally revised  from  L.  1901.  ch.  466. 1 1379. 


12. 

13. 
14. 
15. 


S  8.  Salaries  of  justices. 

The  salarv  of  each  justice,  except  those  ap- 
pointed or  elected  from  the  borougns  of  Queens 
and  Richmond,  ^aU  be  nine  thousand  dollars  a 
vear.  to  be  paid  in  equal  monthly  installments 
by  tne  proper  officers  of  the  city,  and  the  salary 
of  each  justice  appointed  or  elected  for  the  bor- 
oughs of  Queens  and  Richmond  shall  be  eight 

.-_-         LJi-x-  A.       jx  thousand  dollars  a  year,  to  be  paid  in  the  same 

fJn  ^  justices  contmued;  term    manner;  provided,  however,  that  whenever  a 

Of  office.  justice  elected  or  appointed  for  the  borourfi  of 

The  municipal  court  of  the  city  of  New  York,    Queens  or  the  borough  of  Richmond  shall  nold 

as  it  exists  on  the  thirty-first  dav  of  August,    court  in  either  of  the  borou^  of  Manhattan, 

nineteen  hundred  and  fifteen,  shall  be  continued;    Brooklyn  or  the  Bronx,  he  shall  receive  the  ad- 

Srovided,  however,  that  from  and  after  the  first  ditional  stun  of  ten  dollars  for  each  day  on  which 
ay  of  September,  nineteen  hundred  and  fifteen,  he  shall  so  hold  court,  not  exceeding,  however, 
it  filiall  be  a  court  of  record.  The  justices  there-  such  sum  as  shall,  together  with  his  said  salary, 
of  in  office  when  this  act  takes  effect  shall  con-  make  the  amount  received  by  him  in  any  one 
tinue  to  hold  office  until  the  expiration  of  their  year  equal  to  the  salary  of  a  justice  of  one  of  the 
respective  terms.  The  successors  of  said  just-  other  boroughs.  Such  additional  sum  i^all  be 
ices  shall  be  elected  for  terms  of  ten  years  by  the  paid  on  the  certification  of  the  president  of  the 
electors  of  the  several  municipal  court  dis-  ooard  of  justices  that  the  holdmg  of  court  by 
tricts,  as  hereby  constituted,  at  the  general    such  justice  was  necessary,  in  consequence  of 

letf 


{ 


§§  4,  5.                             N.  Y.  CITY  MUNICIPAL  COURT  CODE  tit.  1 

the  iUnefls  or  necessary  absence  of  the  justice  b.  In  the  borough  of  Manhattan  there  ahall  be 

regularly  assigned  to  hold  the  same,  or  on  nine  districts,  as  Allows: 

account  of  pressure  of  business.  1.  Tlie  first  district  embraces  the  tenitary 

The  comptroUer  of  the  city  of  New  York  is  bounded  on  the  south  and  west  by  the  aoutheriy 

hereby  authorized  and  directed  to  issue  special  and  westerly  boundaries  of  said  l>Qrou^;  on  the 

revenue  bonds  under  the  provisions  of  section  north  by  the  center  line  of  Fourteenth  street  at 

one  hundred  and  ei^ty-eight  of  chapter  four  the  westerly  boundary  of  said  boiou^  to  Fourth 

hundred  and  sixty-six  of  the  laws  of  nineteen  avenue;  tibenoe  by  the  center  line  ofFourth  ave- 

hundred  and  one,  in  an  amount  sufficient  to  nue  to  Astor  place;  thence  by  the  center  line  of 

provide  for  the  payment  of  the  increases  made.  Astor  place  to  Braadway;  thence  by  the  center 

(Am.  by  L.  1920,  ch.  710,  in  effect  May  11, 1920.)  line  of  Broadway  to  West  Third  street;  thence 

Dcrlvatioii.— New.    |  1365  of  Greater  New  York  by  the  Center  line  of  West  Thiid  street  to 

charter,  a«  am.  by  L.  1907,  ch.  603,  redacted  without  gixth  avenucj  thenoe  by  the  Center  line  of  l^zth 

^  *°*®'  avenue  to  West  Washington  place;  thenoe  by 

§4.  Vacancy  in  the  office  of  justice.  ^e  center  line  of  West  Washington  place  to 

A  ^ra^r^^r  ^/....i,^»,r  i*.  ♦!*«  ^ffi«-.  r.t  i.^^i^  r.t  Grove  street;  thence  by  the  center  Ime  of  Grove 

sl^  be  fill<^  at  the  next JnX,  g^e«}  dec!  M/^c^' S^rof  ^Jdffi1^Sr.i,*W^ 

wof.Mp™i;ip"iifr;„^^^*i^ld^*'v^f^  HouBton  street;  thence  by  the^^  line* 

would  expire  witn  an  even-numbered  year,  for  a    nr,,^   xj ^^^     x     i.   x     *#    r\^     i   _j i. 

term  encfiuK  on  the  last  day  of  Decebbe^  next  IJ^!!L?^"ff  "^  ^'V^V  *^  J*iS^^^?Sf^  i''^!^ 

preceding  die  time  when  a  full  term  would  ex-  t^Z^^  ^1^^  ^^u    ^^^ESl'^v'*^ 

pire;  sucE  terms  shall  commence  on  the  first  day  ^J^^J^^J'}^'^  ^L^?  S?"^  }^\^ 

of  January  next  after  said  election;  and  the  ^^1^^!^^?.^  ^^n^KT"!?  ^ 

mayor  of  the  city  of  New  York  shall  appoint  a  ^^^^^  ?[  Sulhyan  street  to  Broome  street; 

duly  qualified  attorney  to  fill  such  vaSncy  in  f'^ltZ^il  ^1^^^  ^""u^  R^'^%  '^  ^ 

the  interim,  within  twenty  days  after  the  sLie  l^rlltt  ^^'^'^  ^^"^i  ^J -S^  .k"^  u'^.u 

occurs.    (Am.  by  L.  1920,  ch.  829,  in  effect  May  ^f^i^^  *if ??J  ^,  9^"^  f^n*' ^^""^^^ 

18  1920  \          ''              *             ^                     ^  center  Ime  of  Canal  street  to  Bowery;  thence  by 

L^^'^„„     T,, .       ^.     .      K_*    ,.  „    .  ,o«,    r  the  center  line  of  Bowery  to  Catherine  street; 

DcrlYaCion. — ^This  section  le  Bubstanti&Ily  f  1367  of  *u^„-«  K,r  *k^  <.^»4-».  w^J^  n^^\.^^^^  .a-^w^u.  4.X 

Greater  New  York  charter.   L.  1907,  ch.  603.  in  00  far  aa  Jhence  by  the  Center  Ime  of  Catherine  Street  to 

it  amended  that  section,  is  unconstitutional  (In  re  Mark-  Henry  Street;  thence  by  the  center  line  of  Henry 

land  V.  Scully.  203  N.  Y.  158).  Street  to  Clinton  street;  thenoe  by  the  center 

line  of  Clinton  street  to  uie  East  river,  including 

§  5.  Districts  and  number  of  justices  therein.  Governor's,  Ellis,  Bedloe's  and  Oyster  Islands; 

The  several  boroughs  composing  the  city  of  ^  ^*"<*  district  there  shall  be  three  justices. 

New  York  are  hereby  divided  into  districts,  in  2.  The  second  district  embraces  the  territory 

each  of  which  sessions  of  the  court  shall  be  held,  bounded  on  the  south  and  east  by  the  southeriy 

and  justices  shall  hold  office  therein  in  number  and  easterly  boundariea  of  the  said  borough;  on 

as  follows:  the  north  by  the  center  line  of  Fourteenth  street 

a.  In  the  borough  of  The  Bronx  there  shall  be  at  the  easterly  boundary  of  the  said  borough  to 

two  districts,  as  follows:  Fourth  avenue;  thence  by  the  center  line  of 

1.  The  first  district  embracing  the  territory  Fourth  avenue  to  Astor  place;  thence  by  the  cen- 
bounded  by  and  within  the  following:  Begin-  ter  line  of  Astor  place  to  Broadwayj  thenoe  by 
ning  at  the  center  line  of  Mount  Vernon  avenue  t-^c  center  line  of  firoadway  to  West  Third  street; 
and  it»  junction  with  the  northern  boimdary  thence  by  the  center  line  of  West  Third  street  to 
line  of  the  city  of  New  York,  southerly  to  East  Sixth  avenue:  thence  by  the  centtf  line  of  Sixth 
Two  Hundred  and  Thirty-third  street,  easterly  avenue  to  West  Washington  plaoe;  thenoe  by 
to  the  Bronx  river,  thence  along  the  Bronx  river  the  center  hne  of  West  Washington  place  to 
to  Fordham  road,  thence  along  Fordham  road  Grove  street;  thence  by  the  center  line  of  Orove 
to  Southern  boulevard,  thence  along  Southern  street  to  Seventh  avenue;  thenoe  by  the  center 
boulevard  to  Marmion  avenue,  thence  along  line  of  Seventh  avenue  to  Bedford  street;  thence 
Marmion  avenue  to  East  One  Hundred  and  Sev-  by  the  center  line  of  Bedford  street  to  West 
enty-fifth  street,  thence  along  East  One  Hun-  Houston  street;  thence  by  the  center  line  of 
dred  and  Seventy-fifth  street  to  Southern  boule-  West  Houston  street  to  MacDougal  Btreet; 
vard,  thence  along  Southern  boulevard  to  Cro-  thence  by  the  center  line  of  MacDougal  street 
tona  Park  east,  thence  along  Crotona  Park  east  to  Spring  street;  thence  by  the  center  line  of 
to  Clinton  avenue,  thence  along  Clinton  avenue  Spring  street  to  Sullivan  street;  thence  by  the 
to  East  One  Hundred  and  Sixty-ninth  street,  center  line  of  Sullivan  street  to  Broome  street; 
thence  along  East  One  Hundred  and  Sixty-ninth  thence  by  the  center  line  of  Broome  street  to 
street  to  Union  avenue,  thence  along  Union  ave-  Lafayette  street;  thence  by  the  center  line  of 
nue  to  East  One  Hundred  and  Forty-ninth  Lafayette  street  to  Canal  street;  thence  by  the 
street,  thence  along  East  One  Hundred  and  centerlineof  Canal  street  to  Bowery;  thence  by 
Forty-ninth  street  to  the  waters  of  the  East  the  center  line  of  Bowery  to  Catherine  street; 
river,  thence  along  the  waters  of  the  East  river  thence  by  the  center  line  of  Catherine  street  to 
to  the  northern  boundary  line  of  the  city  of  New  Henry  street ;  thence  by  the  center  line  of  Henry 
York,  thence  along  the  northern  boundary  line  street  to  Clinton  street;  thence  by  the  center 
of  the  city  of  New  "York  to  the  point  or  place  of  line  of  Clinton  street  to  the  East  river;  in  which 
beginning;  in  which  district  there  ^sdl  be  two  district  there  shall  be  five  justices.  (Subd.  b., 
justices.  (Subd.  a.,  subd.  1  am.  by  L.  1917,  ch.  subds.  1, 2,  am.  by  L.  1919,  ch.  616,  in  elTcct  May 
728,  in  effect  June  4, 1917.)  9, 1919.) 

2.  The  second  district  embracing  the  remain-  3.  The  third  district  embraces  the  territory 
der  of  said  borough ;  in  which  district  there  shall  bounded  on  the  south  by  the  center  line  of  Four- 
be  two  justices.  teenth  street;  on  the  east  by  the  center  line  of 
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Seventh  avenue,  from  Fourteenth  street  to  Fifty*  entb  avenue  and  Central  Park  Weet;  in  which 
ninth  street,  and  by  the  center  line  of  Central  district  there  shall  be  four  justices. 
Park  West,  from  Fifty-ninth  street  to  Sixty-  c.  In  the  borough  of  Brooklyn  there  shall  be 
fifth  street;  on  the  north  by  the  center  line  of  seven  districts,  as  follows: 
Sixty-fifth  street  and  the  center  line  of  Fifty-  1.  The  first  district  embraces  the  territory 
ninth  street,  from  Seventh  to  Eighth  avenues;  botmded  by  and  within  the  following:  Begin- 
on  the  west  by  the  westerly  boundary  of  the  ning  at  the  intersection  of  Washington  avenue 
said  borough;  in  which  district  there  shall  be  two  and  Flushing  avenue  along  Flushing  avenue  to 
justices.  Navy  street,  to  the  westerly  side  of  the  United 

4.  The  fourth  district  embraces  the  territory  States  navy  yard,  to  Wallabout  channel  through 
bounded  on  ihe  south  by  the  center  line  of  East  the  waters  of  Wallabout  channd.  East  river, 
Fourteenth  street;  on  the  west  by  the  center  line  Buttermilk  channel,  Upper  bay,  Gowanus  bay 
of  Leodnffton  avenue  and  by  the  center  line  of  to  Hamilton  avenue,  to  Prospect  avenue,  to 
Irving  plftce,  including  its  projection  through  Fifth  avenue,  to  Flatbush  avenue,  to  Fulton 
Grameroy  pari^;  on  the  north  by  the  center  line  street,  to  Bridge  street,  to  Myrtle  avenue,  to 
of  Fifty-ninth  street;  on  the  east  by  the  easterly  Raymond  street,  to  Bohver  street,  to  Saint  Ed- 
line  of  said  borou^:  excluding,  however,  any  wards  street,  to  WiDoughby  street,  to  Raymond 
portion  of  Bladcwell  s  island;  in  which  district  street,  to  Lafayette  street,  to  Navy  street,  to 
there  shall  be  two  justices.  DeKalb  avenue,  to  Washington  park  or  Cum- 

5.  The  fifth  district  embraces  the  territory  berland  street,  to  Myrtle  avenue,  to  Washing- 
bounded  on  the  south  by  the  center  line  of  Sixty-  ton  avenue,  to  point  of  beginning,  in  which  dis- 
fif th  street;  on  the  east  by  the  center  line  of  Cen-  trict  there  shall  be  one  justice. 

tral  Park  West;  on  the  north  by  the  center  line  2.  The  second  district  embraces  the  territory 
of  One  Hundred  and  Tenth  street;  on  the  west  bounded  by  and  within  the  following:  Begin- 
by  the  westerly  boundary  of  said  borough;  in  ning  at  the  intersection  of  Washington  avenue 
which  district  there  shall  be  three  justices.  and  Flushing  avenue,  thence  along  Flushing  ave- 

6.  The  sixth  district  embraces  the  territory  nue  to  Broadway,  to  Stuyvesant  avenue,  to  Ful- 
bounded  on  the  south  by  the  center  line  of  Fifty-  ton  street,  to  Scnenectady  avenue,  to  Atlantic 
ninth  street,  and  by  liie  center  line  of  Ninety-  avenue,  to  Waverly  avenue,  to  Greene  avenue, 
sixth  street  from  Lexington  avenue,  to  Fifth  to  Washinjj^n  avenue,  to  point  of  beginning, 
avenue;  on  the  west  by  the  center  line  of  Lexing-  in  which  district  there  ahaW  be  two  justices, 
ton  avenue,  from  Fifty-ninth  street  to  Ninety-  3.  The  third  district  embraces  the  territory 
sixth  street,  and  the  center  line  of  Fifth  avenue,  bounded  by  and  within  the  following:  Begin- 
from  Ninety-sixth  stoeet  to  One  Hundred  ana  ning  at  the  mtersection  of  Navy  street  and  Flush- 
Tenth  street;  on  the  north  by  the  center  Une  of  ing  avenue,  thence  along  Flushing  avenue  to 
One  Hundred  and  Tent^  street;  on  the  east  by  Broadway,  to  Willoughy  avenue,  to  Bushwick 
the  easterly  boundaiy  of  said  borough;  indua-  avenue,  to  Suydam  street,  to  Central  avenue, 
ing,  however,  all  of  6lackwell's  island  and  ex-  to  Starr  street,  to  boundary  line  of  Kings  ana 
eluding  any  portion  of  Ward's  island;  in  which  Queens  counties,  thence  along  said  line  to  New- 
district  there  shall  be  two  justices,  town  creek,  through  the  waters  of  Newtown 

7.  The  seventh  district  embraces  the  territory  creek  to  East  river,  to  Wallabout  channel,  to 
bounded  on  the  south  by  the  center  line  of  One  the  westerly  side  of  the  United  States  navy 
Hundred  and  Tenth  street;  on  the  east  by  the  y^ud.  to  Navy  street,  to  point  of  be|;inning,  in 
center  line  of  Fifth  avenue  to  the  northerly  term-  which  district  there  snail  be  two  justices. 

inus  thereof,  and  north  of  the  northerly  term-  4.  The  fourth  district  embraces  the  territory 
inus  of  Fiftn  avenue,  following  in  a  norUierly  bounded  by  and  within  the  following:  Begin- 
direction  the  coiu-se  of  the  Harlem  river  on  a  line  nine  at  the  intersection  of  Stuyvesant  avenue 
coterminous  with  the  easterly  boundary  of  said  and  Broadway,  thence  along  Broadway  to  Will- 
borough  ;  on  the  north  and  west  by  the  northerly  oughby  avenue,  to  Bushwick  avenue  to  Suydam 
and  westerly  boundaries  of  said  borough;  in  street,  to  Central  avenue,  to  Starr  street,  to 
which  district  there  shall  be  three  justices.  Kings  and  Queens  line,  along  said  line  to  Stan- 

8.  The  eighth  district  embraces  the  territory  hope  street,  to  Hamburg  avenue,  to  DeKalb 
bounded  on  the  south  by  the  center  line  of  One  avenue,  to  Bushwick  avenue,  to  DeKalb  avenue, 
Hundred  and  Tenth  street;  on  the  west  by  the  to  Broadway,  to  Hopkinson  avenue,  to  McDon- 
center  line  of  FifUi  avenue;  on  the  north  and  ough  street,  to  Broadway,  to  Jamaica  avenue, 
east  by  the  northerly  and  easterly  boundaries  to  Alabama  avenue,  to  Atlantic  avenue,  to 
of  said  borou^  including  Randalrs  island  and  Eastern  parkway,  to  Howard  avenue,  to  East 
the  whole  of  Ward's  island;  in  which  district  New  York  avenue,  to  Montgomery  street,  to 
there  shaU  be  two  justices.  Franklin  avenue,  to  Atlantic  avenue,  to  Schen- 

9.  The  ninth  district  err  braces  the  territory  ectady  avenue,  to  Fulton  street,  to  Stuyvesant 
bounded  on  the  south  by  the  center  line  of  Four-  avenue,  to  the  place  of  beginning,  in  which  dis- 
teenth  street  and  by  tne  center  line  of  Fifty-  trict  there  shall  be  one  justice. 

ninth  street,  from  the  center  line  of  Seventh  ave-  5.  The  fifth  district  embraces  the  territory 

nue  to  Uie  center  line  of  Central  Park  West;  on  bounded  by  and  within  the  following:    Begin- 

the  east  by  the  center  line  of  Lexington  avenue  ning  at  the  intersection  of  Gowanus  canal  and 

and  by  the  center  line  of  Irving  place,  including  Hamilton  avenue,  thence  along  Hamilton  ave- 

iis  projection  through  Gramercy  park,  and  by  nue  to  Prospect  avenue,  to  Terrace  place  Jbo  Sev- 

tbe  center  line  of  Fifth  avenue,  from  the  center  enteenth  street,  to  Eleventh  avenue,  to  Terrace 

line  o{  Ninety-  sixth  street  to  the  center  line  of  place,  to  Gravesend  avenue,  to  Fort  Hamilton 

One  Hundred  and  Tenth  street;  on  the  north  by  parkway,   to  Thirty-ninth  street,  to  Twelfth 

tiie  center  line  of  Ninety-sixth  street,  from  the  avenue,  to  Fortieth  street,  to  Thirteenth  avenue, 

center  line  of  Lexington  avenue  to  the  center  to  Forty-first  street,  to  Fourteenth  avenue^  to 

line  of  Fifth  avenue,  and  by  One  Hundred  and  Forty-fourth  street,  to  West  street,  to  Eigh- 

Tenth  street,  from  Fifth  avenue  to  Central  teenth  avenue,  to  Gravesend  avenue,  to  Foster 

Park  West;  on  the  west  by  the  center  line  of  Sev-  avenue,  to  East  Seventeenth  street,  to  Avenue 

1M7 


I 


§  6                                   N.  Y.  CITY  MUNICIPAL  COURT  CODE  tit.  1 

R,  to  Nostrand  avenue,  to  Avenue  U,  to  Gerrit-  bounded  by  and  within  Maspeth  avenue,  Mau- 
Ben  avenue,  to  Avenue  U,  to  Gerritsen  basin  or  rice  avenue^  Calamus  road,  Long  Island  rail- 
Mill  pond,  to  the  waters  of  Sheepshead  bay  road,  Trottmg-course  lane.  Metropolitan  ave- 
through  said  waters  to  the  line  (uviding  the  nue,  boundarv  line  between  the  second  and 
borough  of  Brooklyn  from  the  borou^  of  fourth  wards,  boundary  line  between  the  second 
Queens  in  Rockaway  inlet  from  the  intersection  and  third  wards.  Flushing  creek,  Ireland  Mill 
of  Rockaw^ay  inlet  and  the  borough  line  along  road,  Lawrence  avenue,  Bradford  avenue,  Main 
said  line  to  the  waters  of  the  Atlantic  ocean,  street,  Lincoln  street,  Union  street,  Broadway, 
through  said  waters  to  the  Lower  bay.  Grave-  Parsons  avenue,  Lincoln  street,  Percy  street, 
send  bay,  the  Narrows,  Upper  bay.  to  Gowanus  Sanford  avenue,  Murray  lane,  Bayside  avenue, 
bay,  Growanus  canal  to  pomt  of  oeginning,  in  Little  Bavside  road.  Little  Neck  bay,  East  river, 
which  district  there  shall  oe  one  justice.  Bowery  Day,  Old  Bowery  Bay  road,  Jackson 

6.  The  sixth  district  embraces  the  territory  av«iue,  Rapelye  avenue,  the  canal  and  New- 
bounded  by  and  within  the  ^pUowing:  Begin-  town  creek;  in  which  district  there  shall  be  one 
ning  at  the  intersection  of  Farragut  road  and  justice. 

east  Fifty-eighth  street,  thence  along  East  Fifty-  3.  The  third  district  embraces  the  territory 
eighth  street  to  Clarenddn  road,  to  Ralph  aven-  boimded  by  and  within  Maspeth  avenue,  Mau- 
ue,  to  Church  avenue,  to  East  Ninety-first  rice  avenue,  Calamus  road.  Long  Island  rail- 
street,  to  Linden  avenue,  to  East  Ninety-eighth  road,  Trotting-course  lane.  Metropolitan  avenue, 
street,  to  Howard  avenue,  to  East  New  York  boundary  line  between, the  second  and  fourth 
avenue,  to  Montgomery  street,  to  Franklin  ave-  wards,  v  anderveer  avenue,  Jamaica  avenue, 
nue,  to  Atlantic  avenue,  to  Waverly  avenue,  to  Shaw  avenue,  Atlantic  avenue,  Morris  avenue, 
Greene  avenue,  to  Wa^ngton  avenue,  to  Myr-  Rockaway  road,  boundary  line  between  Queens 
tie  avenue,  to  Washington  park  or  Cumberland  and  Nassau  counties,  Atlantic  ocean,  Rockaway 
street,  to  DeKalb  avenue,  to  Navy  street,  to  inlet,  boundary  line  between  Queens  and  Kings 
Lafayette  street,  to  Raymond  street,  to  Will-  counties  and  Newtown  creek;  in  which. district 
oughby  street,  to  Saint  Edwards  street,  to  there  shall  be  one  justice. 
Bolivar  street,  to  Raymond  street,  to  Myrtle  4.  The  fourth  district  embraces  the  territory 
avenue,  to  Bridge  street,  to  Fulton  street,  to  bounded  by  and  within  the  boundaiy  line  be- 
Flatbush  avenue,  to  Fifth  avenue,  to  Prospect  tween  the  second  and  fourth  wards,  the  bound- 
avenue,  to  Terrace  place,  to  Seventeenth  street,  ary  line  between  the  second  and  third  wards, 
to  Eleventh  avenue,  to  Terrace  place,  to  Grave-  Flushing  creek,  Ireland  Mill  road,  Lawrence 
send  avenue,  to  Fort  Hamilton  parkway,  to  avenue,  Bradford  avenue.  Main  street,  Lincoln 
Thirty-ninth  street,  to  Twelfth  avenue,  to  Fort-  street.  Union  street,  Broadway,  Parsons  avenue, 
ieth  street,  to  Thirteenth  avenue,  to  Forty-first  Lincoln  street,  Percy  street,  Sanford  avenue, 
street,  to  Fourteenth  avenue  to  forty-fourth  Murray  lane,  Baysiae  avenue.  Little  Bayside 
street,  to  West  street,  to  Eighteenth  avenue,  to  road.  Little  Neck  bay,  boundary  Une  between 
Gravesend  avenue,  to  Foster  avenue,  to  East  Queens  and  Nassau  counties,  Rockaway  road. 
Twenty-ninth  street,  to  Farragut  road,  to  point  Morris  avenue,  Atlantic  avenue,  Shaw  avenue, 
of  beginning,  in  which  district  there  shall  be  two  Jamaica  avenue  and  Vanderveer  avenue;  in 
justices.  which  district  there  shall  be  one  justice. 

7.  The  seventh  district  embraces  the  territory  e.  In  the  borough  of  Richmond  there  shall  be 
bounded  by  and  w;ithin  the  following:    Begin-  two  districts,  as  follows: 

ning  at  the  intersection  of  Broadway  and  Jam-  1.  The  first  district  embraces  wards  one  and 

aica  avenu^  to  Alabama  avenue,  to  Atlantic  three  of  said  borough;  in  which  district  there 

avenue,  to  Eastern  parkway,  to  Howard  avenue,  shall  be  one  justice. 

to  East  Ninety-eignt  street,  to  Linden  avenue,  2.  The  second  district  embraces  wards  two, 

to  East  Ninety-first  street,  to  Church  avenue,  four  and  five  of  said  borough;  in  which  district 

to  Ralph  avenue,  to  Clarenon  road,  to  East  there  shall  be  one  justice. 

Fifty-eighth  street,  to  Farragut  roaa,  to  East  Dert?atloii.— New.  Re-enact«$S  1358-1363  of  Greater 

Twenty-ninth  street,  to  Foster  avenue,  to  East  New  York  charter,  as  am.  by  L.  19p7,  ch.  603,  and  L.  1908. 

Seventeenth  street,  to  Avenue  R,  to  Nostrand  ^^'  ^^^*  '^^^  '°»^**  "^  ^***°«"  "^  ^"^  ^^• 

avenue,  to  Avenue  U,  to  Gerritsen  avenue,  to  *  *    t    •  j-    • 

Avenue  U,  to  Gerritsen  basin  or  Mill  pond,  to  §  '»•  Junsdiction. 

the  waters  of  Sheepshead  bay,  through  said  The  municipal  court  of  the  city  of  New  York 

waters  to  the  line  dividing  the  borou^  of  shall  have  jurisdiction: 

Brookl^^n  from  the  borough  of  Queens  in  Rock'  1.  Of  the  following  actions  when  the  amount 

away  inlet,  from  the  intersection  of  Rockaway  claimed  in  the  summons  does  not  exceed  one 

inlet  and  the  borough  line  along  said  line  to  Stan-  thousand  dollars,  exclusive  of  interest  and  costs : 

hope  street,  to  Hamburg  avenue,  to  DeKalb  an  action  upon  a  contract,  express  or  implied, 

avenue,  to  Bushwick  avenue,  to  DeKalb  avenue,  other  than  a  contract  to  marrsr;  an  action  to 

to  Broadway,  to  Hopkinson  avenue,  to  McDon-  recover  a  fine  or  penaltv;  an  action  to  establisb 

ough  street,  to  Broadway,  to  the  point  of  be^«  a  mechanic's  lien  on  real  property  and  to  recover 

ning,  in  which  district  tnere  shall  be  two  jus-  a  personal  judgment  for  the  amount  due;  an 

tices.  (Subd.  c  repealed  and  re-enacted  by  L.  action  to  foreclose  a  lien  on  a  chattel;  an  actiox 

19X6,  ch.  479;  am  oy  L.  1918,  ch.  539,  in  effect  to  recover  damages  for  an  escape  from  the  jai' 

May  8, 1918.)  liberties  of  any  county  within  the  city  of  Nei 

d.  In  the  borough  of  Queens  there  shall  be  York;  an  action  to  recov^  damages  for  fraud  o 

four  districts,  as  foUows:  deceit,  or  for  a  personal  injury  or  an  injur>'  t< 

1.  The  first  district  embraces  the  territory  property,  except  actions  to  recover  damages  foi 
bounded  by  and  within  the  canal,  Rapelye  ave-  assult,  battery,  maUcious  prosecution,  falsi 
nue,  Jackson  avenue.  Old  Bowery  Bay  road,  imprisonment,  libel,  slander,  criminal  cpnversa- 
Bowery  bay.  East  river  and  Newtown  creek;  in  tion,  seduction,  or  loss  of  society  of  husband  oi 
which  district  there  shall  be  one  justice.  wife;  an  action  to  take,  state  and  determine  th< 

2.  The  second  district  embraces  the  territory  account  between  partners  after  dissolution  or 

IMS 
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other  terminatioii  of  their  partnership  relation,  mibd.  18.  Bubd.  eitnew.  SeeSS,  ■ubda.5,6.  Former  1 3 

?°^»^r^?  J"*?P°«"*  ^'''  ^^^  amount  80  founj  SSS^n^^tS*  Ti^:SZ%^SSiSS^^iSS 

to  be  due;  but  in  no  event  tor  more  than  one  tnis  court  hM  Juiiidiction  the  title  to  real  property  ac- 

thousand  dollars  tually  does  come  in  lanie  without  affeotinc  tne  power  of 

9    Of  iht*  fnlTnunnir  Antmna  anH  nrooPAHincni*  *^*  <'**»*^-    ^  <>**»*'  <**■  ^  wUA  thia  court  haa  juriadio- 

Z.  Ul  tne  lOllOWing  actions  ana  proceeamM .  tion  H  can  rarely  if  ever  come  in  iamie.   Even  under  former 

an  action  to  recover  a  chattel  or  chattels  the  1 2  the  court  ia  ouated  of  juriadiction  only  at  the  option  of 

aggregate  value  of  which  does  not  exceed  one  ^^^  defendant  and  upon  certain  oontin«enoies. 

thousand  dollars,   with   or  without  damages 

for  the  taking  or  detention  thereof;  a  summary  §  7.  Board  of  justices. 

proceeding  authorized  by  the  code  of  civil  i.  The  justices  of  this  court  shall  constitute 

inrocedure  to  recover  possession  of  real  property  the  board  of  justices  and  shall  discharge  the 

situated  wholly  or  partly  within  the  district  functions  thereof.    They  shall  elect  from  their 

where  the  application  is  made,  and  in  such  a  owirnumber  a  president  of  the  board  of  justices, 

proceeding  it  shall  not  be  necessary  for  the  and  niay  at  pleasure  remove  him  and  elect  a 

court  to  sign  the  warrant,  but  it  may  be  signed  successor  in  his  place.    The  meetings  of  the 

by  the  clerk;  an  action  in  behalf  of  the  people  board  shall  be  public,  and,  so  far  as  practicable, 

of  the  state  or  the  city  of  New  York,  brought  ghall  be  held  at  regular  intervals;  and  all  its 

bv  the  direction  of  a  commissioner  of  pubhc  proceedings  shall  be  recorded  by  its  secretary 

charities  or  an  overseer  of  the  poor,  upon  a  and  shall  l>e  preserved.    A  majority  of  all  the 

bastardy   or   abandonment   bond;   an   action  members  of  the  board  shall  constitute  a  quorum, 

upon  the  bond  of  a  marshal  of  the  city  of  New  The  board  may  by  resolution  provide  for  the 

^?^*rn    •  conduct   of   its   meetings,    the   keeping    and 

3.  To  issue  or  vacate  a  requisition  to  replevy,  preservation  of  its  minutes  and  the  public 
a  warrant  of  attachment,  a  Warrant  to  seise  a  mspection  thereof  at  reasonable  times;  for  the 
chattel  and  an  order  of  arrest;  to  grant  or  order  of  judicial  business,  the  manner  of  its 
vacate  a  stay  of  execution  or  of  other  proceed-  discharge  and  the  maintenance  of  order  in  and 
ings,  including  a  warrant  in  sunimary  pro-  about  the  court;  for  the  establishment  of  parts 
ceedings  to  recover  possession  of  real  property,  of  the  court  and  for  the  yearly  assignment  of 
provided  that  in  summary  proceedings  no  justices  to  hold  the  several  parts  so  established; 
stay  shall  be  granted  for  more  than  five  days  provided,  however,  that  no  justice  shall  sit 
except  that  in  addition  to  the  foregoing,  upon  m  any  one  district  for  two  successive  months, 
the  rendering  of  a  final  order  in  summary  or  in  the  borough  of  Manhattan  for  more  than 
proceedings,  a  stay  of  the  execution  of  the  three  months  in  any  one  year,  or  in  the  other 
warrant  may  be  granted  for  not  more  than  boroughs  for  more  than  the  minJTmim  number 
thirty  days,  if  the  tenant  shall  make  a  deposit  of  months  under  a  ^stem  of  complete  rotation 
in  court  of  the  amount  of  the  rent  for  the  by  the  justices  within  such  boroughs  respeo- 

{>eriod  of  the  stay  at  the  rate  fixed  by  the  land-  tively. 

ord  for  the  month  immediately  prior  to  the  3.*  The  president  of  the  board  of  justices 

rendering  of   the  final   order  which  deposit  shall  preside  and  be  entitled  to  a  vote  at  all 

shall  be  paid  to  the  landlord  or  his  agent  by  meetings  of  the  board.    In  addition  to  all  the 

the  clcark  of  the  court;  to  render  judi^ent  in  other  powers  of  a  justice,  he  shall   exercise 

an  action,  or  to  make  a  final  order  in  a  sum-  general  supervision  of  the  business  of  the  court 

mary  proceedine,  upon  confession  or  upon  the  and  have  sudi  other  powers  as  may  be  con- 

oonsent  of  both  parties.     (Subd.  3  am.  by  ferred  by  resolutions  of  the  board.    He  shall, 

L.  1920,  ch.  210,  in  effect  April  14,  1020.)  whenever  he  deems  it  necessary  for  the  prompt 

4.  Of  actions  and  summary  proceedings,  dieposition  of  business,  assign,  in  the  borough 
\dthin  the  foregoing  limitations,  by  or  against  from  which  he  was  elected,  any  justice  tem- 
the  city  of  New  York;  by  or  on  behalf  of  the  porarily  to  hold  court  in  any  district  in  said 
people  of  the  state  of  New  York;  by  or  against  a  borou^  other  than  that  in  which  he  had  been 
domestic  corporation  or  a  forei^  corporation;  assigned  by  the  board,  and  may  assign  a  justice, 
by  or  against  a  domestic  or  forei^  executor  or  with  his  consent,  regardless  of  borough  lines,  to 
administrator  in  his  representative  capacity;  any  district  within  the  city,  and  transfer  cases 
by  or  against  a  committee  of  an  incompetent.  for  trial  from  one  district  to  another  in  the 

5.  Of  actions  and  proceedings  of  wnich  the  same  borough.  The  acts  or  directions  of  the 
municipal  court  of  the  city  of  New  York  had  president  of  the  board  of  justices  may  be 
jurisdiction  on  the  thirty-first  day  of  August,  vacated,  amended  or  mod^ed  by  a  majority 
nineteen  hundred  and  fifteen.  vote  at  a  regular  or  special  meeting  of  the 

6.  To  provide  systems  of  conciliation  and  board. 

arbitration  and  to  enter  judgment  upon  an  4.  The  board  of  justices  may  designate  a 

award  of  arbitrators.  clerk  of  said  court  for  one  of  said  districts  to 

7.  To  open  a  default;  to  direct  or  set  aside  a  act  as  secretary  of  said  board  and  from  time  to 
verdict;  to  vacate,  amend,  correct  or  modify  time  substitute  another  and  fix  a  compensation 
any  process;  mandate,  judgment,  order  or  to  be  paid  for  such  service,  not  exceeding  the 
final  order,  m  furtherance  of  justice,  for  any  gum  of  one  thousand  dollars  per  annum.  The 
error  in  form  or  substance;  to  grant  a  new  trial  gecretary  of  the  board  of  justices  shall  have 
upon  any  of  the  grounds  for  which  a  new  trial  charge  of  such  administrative  work  and  per- 
may  be  granted  oy  the  supreme  court  in  an  fonn  such  duties  as  may  be  assignai  to  him  by 
action  pending  therein,  includine  the  grounds  the  board.  He  shall  maintain  an  ofl&ce  where 
of  fraud  and  newly  discovered  evidence.     ••- '  ^  he  shall  keep  such  records  as  the  board  may 

DcflVAtlon. — Former    I    ^1    of    municipal    court    act  direct. 

I  1,  « 


amended  and  rewritten.    {  1,  aa  am.  by  L.  1905,  ch.  513;  

L.  1908,  ch.  495;  L.  1910.  ch.  638.    OriginaUy  reviaed  from  """ —  ,    .  .  .     , 

L.  1882.  ch.  410.  fi  1286;  L.  1901.  ch.  466,  1 1364.  •  Subd.  2,  aa  it  appears  in  the  report  of  the  municipal 

Juriadiction  increaaed  from  $  500  to  $1,000.  court   commiwion.   waa   omitted  in   course  of   paaaage 

Subd.  4  enlargea  the  claaaes  of^caaes  included  in  former  through  the  lepslature. 
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^f"oS!!?**®S*"~*v^  u  ?»^><^pal  court  »ot.Bnd  §1374  and  during  the  months  of  July  and  Aujniet,  at 

of  Greater  New  York  charter,  amended  and  rewritten  i^^  x       ^^      r     #  -l  _x   "^  -^     ^w^uoi,,  m 

with  new  matter  added.    Embracee  some  of  the  matter  *®^^  ^^^  P^^  ^*  *he  COUrt  With  a  JUStloe  in 

contained  in  former  §|  12, 13  of  municipal  court  act.  §  11,  attendance  shall  be  open  for  the  transaction  of 

"vSi  t^im  »i*ih'%'u?4  *•  *^-   ""^"^  judUciid  buBiness.    During  the  months  of  July 

Ssrstem  of  rotation  of  Justices  retained.  and  August  the  court  in  each  distnct  shall  be  in 

session  for  at  least  two  days  in  each  week  and 

§  8.  Rules  of  court  shall   try   summary  proceedings,   actions  for 

The  board  of  justices  may  adopt  and  amend  ^?«^  ??**'  9\  «®^  <?^^  ^.<^^'  ^^^^  actions 

rules  relating  to  the  following  subjects:  where  the  rights  of  the  parUes  may  be  jeopar- 

1.  The  hours  during  which  the  court  shall  be  ^^  ^y  ^^^y*  *^^  ^^  ?^«:  actions  aa  the 
open.  court  may  deem  proper  to  be  tried. 

2.  The  duties  of  the  secretary  of  the  board,  .  S'^***®?-";^^,^'  I  ^l^'^Si^  .f"**  "^-^Sf!: 
clerks,  deputy-clerks,  assistant  clerks,  stenogl  Vlhr2:^:%y^ut l^l  ^fS^^ 


raphers,  interpreters^  attendants  and  employees;  nons  of  second' sentence  of  former' aectioQ  reyind  and 

the  manner  of  keepmg  records  and  papers,  the  made  applicable  to  the  borough  of  Brookhm  and  to  the 

«^ii-rv«*;^^ ^jj-         ^*           -              p«4^v.*o.  «"^  second  distnct  of  the  borough  of  Bronx  (with  houia  of 

collection  and  disposition  of  moneys  and  ac-  holding  court  omitted),  and^as^  of  Sei  tobe  taSd Z 

counts  thereof.  July  and  August  enlaiged. 

3.  The  forms  and  practices  of  the  court, 

including  forms  of  pleading  and  eM  matters  of  §  11.  Seals. 

procedure  not  specifically  provided  for  in  this  The  court  in  each  district  shall  have  an 

*^*   mi.       1     J                        ,   ,      ,    .  official  seal  on  which  shall  be  engraved  the  arms 

4.  The  calendar  practice  and  the  designation  of  the  state  of  New  York,  the  name  of  the 
of  a  part  or  parts  of  the  court  where  special  court,  the  borough  and  the  district.  Such  seals 
clMsesof  cases  shaU  be  brought  or  tried.  shall  be  furnished  at  the  expense  of  the  city  of 

5.  Ine  establishment  of  a  system  of  con-  New  York 

^!S!!?1  whereby  controversies  may^  be  sub-  DeriTattek^Former  1 18  rewrttten  without  substan- 

mitted  py  consent  of  the  parties  to  a  justice  of  tial  change.    S  18  originally  revised  from  L.  1901.  ch.  466. 

the  court  for  informal  hearing  and  decision  5  1368. 
without  entry  of  judgment. 

6.  The  establishment  of  a  system  of  arbitra-  §  12.  Access  to  court  houses;  expenses  dI 
tion  and  the  procedure  thereof.  court;  how  paid. 

Such  rules  shall  be  submitted  to  the  presiding  The  justices  of  the  court  shall  have  access  to 

justic^  of  the  appellate  division  of  the  supreme  and  possession  of  the  court  houses.    It  shall  be 

court  for  the  first  and  second  departments,  or  to  the  duty  of  the  board  of  aldermen  of  the  city 

the    justices    presiding    therem,    and,    when  of  New  York  and  its  several  officers  charged 

approved  by  them,  shall  have  the  force  of  law.  ^th  duties  in  that  behalf,  to  supply  and  pay  for 

Deri?»tloiL--Former  {  12,  amended  and  rewritten,  whatever  may  be  necessary  for  the  transaction 

with  some  of  its  provisions  transferred  to  new  |  7,  and  ^  *Up  hnainAaH  of  naiH  miirf  atiH  fh«  inai^i'ivfl 

with  new  matter  added.    $  12.  sa  am.  by  L.  1903,  ch.  282:  ?f  ine  DUSmesS  01  saiO  OOUrt  ana  tne  lUSUCes 

L.  1904,  eh.  598;  L.  1907.  ch.  603;  L.  1908.  ch.  431.  Or-  thereof,  to  supply  all  proper  accommodations, 

iginaiiy  revistti  from  L.  1901,  ch.  466.  §1375.  books,  sUtiouCTy  and  fumiture,  and  to  pay  aO 

diUtioTSS  Sn't'iS^^'aSlt^  ""^  "^"*'"*  "'  °"""  salaries,  compensations  and  expenses  and  dis- 

bursanents  herem  authorized;  and  the  board 

•  A   Tx    x«.                   «    «  .      .                    ^  o^  estimate  and  apportionment  diall  annually 

§  9.  Death  or  removal  of  justice  not  to  affect  include  in  its  final  estimate  such  sums  as  may 

proceedmgs.  y^  necessaiy  to  pay  the  same. 

No  process,  action,  judgment,  execution  or  Derivatioii.— Former  I  19  rewritten  without  sobatan- 

proceedmg  shall  abate  or  be  dilBCOntinued  by  ^l  change.    |  19  originally  revised  from  L.  1901,  ch.  466. 

reason  of  the  death,  removal  from  office  or  *  ^^^' 

vacancy  in  office  of  any  justice,  but  another 

justice  shall  proceed  to  hear,  try,  determine  §  ^^*  Criminal  and  civil  contempt. 

and  give  jud^ent  in  and  upon  the  same,  and  All  of  the  provisions  of  the  judiciary  law 

upon    all   matters   and   thmgs   pending    and  relating  to  civil  and  criminal  contempts  shall 

undecided  or  not  acted  upon.  apply  to  this  court,  except  subdivision  sevoi  of 

DeriTatioD.— Former  (  16  rewritten,    f  16  originally  section  seven  hundred  and  fifty-three  of  said 

revised  from  L.  1857,  ch.  344;  L.  1882,  ch.  410,  {  1390.  law  and  except  that  the  provisions  of  said  law 

relating  to  sheriffs  shall  apply  to  marshals, 

f  10.  Time  and  place  of  holding  court  subject  to  the  provisions  of  section  one  hundred 

It  shall  be  the  duty  of  the  commissioners  of  ^*^  fifty-one  of  this  act. 

the  sinking  fund  to  provide  a  suitable  place  for  P*"*''**'®"-"^^®^;,  ^uperef^  former  §(  4-8c. 

holding  court  in  each  district  in  the  city  of  New  ^  judiciary  Uw.  Si  750-781. 
York;  and  more  than  one  place  in  any  district 

may  be  provided  by  them  if  the  board  of  justices  §  14.  Process;  where  service  may  be  made. 

shall    certify    that    the    public    convenience  Thecourt  shall  have  power  to  send  its  proce 

requires  such  additional  places.  and  other  mandates  m  an  action  or  sped 

The  justices  assigned  by  the  board  of  justices  proceeding  of  which  it  has  jurisdiction  to  an 

shall  hold  court  in  one  or  more  parts  m  each  part  of  the  city  of  New  York  for  service  c 

district  as  established,  and  on  such  days  as  execution,  and  to  enforce  obedience  therd 

fixed,  by  said  board  and  at  the  places  provided  and  the  power  and  authority  of  said  oou 

by  the  conamissioners  of  the  sinking  fund.    In  extends  to  the  whole  of  said  city  of  New  Yoi 

each  district  in  the  boroughs  of  Manhattan  and  except  as  otherwise  expressly  prescribed  in  tl 

Brooklyn,  and  in  the  second  district  of  the  act. 

borough  of  The  Bronx,  on  every  day  of  the  B;eriTatlDii.-Former  1 9  rewritten  without  wbatoii 

year  except  Saturdays,  Sundays,  legal  holidays  change.  §  9  originally  revW  from  L.  1901.  oh.  466.  |  I3i 
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§  16.  Confonnity  to  sufireme  court  pnctice.  3.  Ail  actions  by  or  on  behalf  of  the  city  of 

Except  80  otherwise  proyided  in  this  act  N^ew  York,   or  any   department  Uiereof,   to 

or  in  tne  rules,  the  practice,  pleadings,  forms  recover  a  fine  or  penalty,  must  be  brought  in 

and  procedure  in  this  court  snail  conform,  as  the  district  where  the  violation  of  law  occurred, 

nearly  as  may  be,  to  the  practice,  pleadinss,  4-  An    action   or   special    proceeding    may 

f (mns  and  procedure  existing  at  the  time  in  l3ce  upoi\  consent  be  transferred  by  the  court  to  a 

causes  in  the  supreme  coiut,  any  statutory  district  other  than  that  in  which  it  is  pending, 

limitations,  heretofore  enacted,  to  the  contn^  5.  Nothing  in  this  section  shall  be  construed 

thereof  notwithstanding.  to  prevent  the  board  of  justices  from  desig- 

Derivaltoii^New.  Supenedeifonner}.20.  Adopted  natmg  a  part  or  parts  of  the  court  where  special 

from  U.  S.  R.  8.,  1 914.  providisc  th»t  the  practioe  oo  the  cuuBses  of  cases  shall  be  brought  or  tried,  or  the 

^JSt  °L^tI*?K™*  <»?^.«*»»'l  «»'onR  ^  ***•  ■?*;  president  of  the  board  of  justices  from  trans- 

pitustice.    iBiurcB  the  appncatioD  to  the  mumapal  court  of     T     •       ^  ^      r     j*  j._f  x  j.  ^i.      :     j.u 

pnjviaioDa  of  the  code  av.  proc.  notwithstandixig  I  3347    lerring  cases  from  one  district  to  another  m  the 
theret^,  a  seotioD  which  has  produced  much  conffiet  of     same  DOrough.     (Am.  by  L.  1921,  ch.  165,  in 

effect  April  8,  1921.) 

DerlTation. — Former  S  25  amended  and  rewritten. 
Subd.  6  it  new.  I  25,  aa  am.  by  L.  1904.  ohs.  93.  625; 
L.  1907,  ch.  603.  OriginaUy  reviaed  from  L.  1901.  ch.  466. 
I  1370. 


authority. 
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Venue  and  commencement  of  actions;  parties 

Bee.  17.  Venue. 

18.  Commencement  of  action., 

19.  RequioiteB  of  sumxdona. 

20.  Form  of  summona. 

21.  Method  of  aerving  summona. 

22.  Who  ma^  aerve  aummona  or  preo^fc;  proof  of 

aervioe. 

23.  Subatitutea  for  peraonal  aervice  of  summona. 

24.  Endcuaement  upon  aummona  in  action  for  penalty. 

25.  Endorsement    upon     summona    for    execution 

azainst  the  peoon. 

26.  Guaroian  ad  litem. 

27.  Joinder  of  partiea;  interpleader. 

28.  Proaecutins  or  defending  aa  a  poor  person. 

{  17.  Venue. 


§  18.  Commencement  of  action. 

An  action  must  be  commenced  by  the  service 
of  summons  or  bv  the  voluntaiy  jomder  of  issue 
by  the  parties;  but  for  the  purpose  of  saving 
a  cause  of  action  from  the  operation  of  the 
statute  of  limitations  an  attempt  to  commence 
an  action  is  equivalent  to  the  commencement 
thereof  when  the  summons  is  issued  by  the 
clerk,  provided  that  actual  service  thereof  is 
made  with  due  diligence. 

Dcrhratioii. — Former  ft  26  and  first  sentence  of  fonner 

L30  combined  and  amended.    §  26  orisinally  revised  from 
.  1882.  ch.  410.  i  1296;  |  30  originally  reviaed  from. Id.. 
^      .  -      .  ,     .  ,.      .      .        fi  1303.    The  new  aection  ia  deaignated  to  obviate  the 

1.  An  action  must  be  brought  in  a  district  in     apparent  conflict  that  exiated  between  former  H  26,  30 


which  either  the  plaintiff  or  defendant  or  one  of 
the  plaintiffs  or  one  of  the  defendants  resides, 
unless  all  the  plaintiffs  or  all  the  defendants 
reside  out  of  the  citv  of  New  York,  in  which 
case  the  action  may  oe  brought  in  any  district, 
except,  that  an  action  against  the  occupant  of 


and  to  adopt  the  interaretation  that  waa  given  to  thoae 
sections  in  Harkow  v.  N.  Y.  City  Ry.  Co.,  121  App.  Div. 
194. 

S  19.  Requisites  of  summons. 
The  summons  must  be  addressed  to  the 
premises  for  rent  and  for  the  rental  value  of  defendant  by  name,  or,  if  his  name  is  unknown, 
the  use  and  occupation  thereof,  or  to  recover  by  a  fictitious  name,  and  must  summon  him  to 
the  possession  of  real  property,  must  be  brought  appear  before  the  clerk  of  the  court  within  five 
in  a  district  where  the  piemises  or  property  is  days  from  the  date  of  service,  exclusive  of  the 
located;  but  an  action  brought  by  the  assignee  dajr  of  service,  and  make  answer  to  the  com- 
of  the  cause  of  action  shall,  upon  the  demand  plaint.  If  no  written  complaint  is  served  with 
of  a  defendant  made  as  provided  in  subdivision  the  summons,  the  plaintiff,  or,  in  case  of  his 
two  of  this  section,  be  transferred  to  the  dis-  inability  to  do  so,  the  clerk,  must  indorse  upon 
tiict  in  which  the  defendant  resides,  and  the  or  attach  to  the  summons  a  brief  statement  of 
court  must  make  an  order  for  such  transfer,  as  the  nature  and  substance  of  the  cause  of  action, 
provided  in  said  subdivision.  The  district  in  and  the  summons  must  state  the  amount  for 
which  is  situated  the  place  for  the  regular  which  the  plaintiff  will  take  judgment  if  the 
transaction  of  business  of  an  individual  who  defendant  fails  to  appear  and  make  answer, 
does  not  reside  in  the  city  of  New  York,  and  the  The  address  of  the  plaintiff  must  be  stated  on 
place  where  a  corporation  transacts  its  general  the  summons.  The  summons  must  be  sub- 
business  or  keeps  an  office  or  has  an  agency  scribed  and  issued  by  the  clerk  of  the  court  of 
establi^ed  for  the  transaction  of  business,  or  the  district  where  the  apphcation  for  the  sum- 
is  established  by  law,  shall  be  deemed  the  place  mons  is  made,  or  by  the  plaintiff's  attorney  in 
of  residence  under  the  provisions  of  this  section,  his  own  name.  When  the  summons  is  issued 
The  city  of  New  York  may  sue  or  be  sued  in  any  by  the  plaintiff's  attorney,  he  must  add  to  his 
district,  except  as  provided  in  subdivision  three  signature  his  office  and  poet-office  address, 
of  this  section.  Derlvattoiu— Former  |  27  materially  amended;  new 
2.  If    the   action    is   brought    in    the   wrong  matter  added.     »  27  originally  reviaed.  from  L.   1882. 

district,  it  may  neverthele«  remain  there  unle«  l^^i'^^J^^'J^^SS^uSl^n^^^^ 

the  defendant  demands  that  it  be  transferred,  co^xct  the  cotmty  courta  and  the  city  court  of  the  aty  of 

Such  demand  must  be  made  in  writing  and  filed  New  York.    The  lUiaa  aummona  ia  abotiahed  and  the  ppo- 

•xiL  rl:      1     1,  u  r^-«  ^-  «*  ir^i^A^^  ^r  ;««,«  ««/1  viaions  of  former  |  80  relatmg  thereto  are  omitted.    The 

With  the  clerk  before  or  at  joinder  of  issue  and  ^^^on  the  cSurt  ia  likeWlae  aboUahed.  the  defendant 

must  specify  the  district  to  which  the  defendant  q^^  appearing  and  joining  laaue  before  the  clerk. 

desires  the  action  to  be  transferred  and  facts 

under  oath  showing  that  such  district  is  the  «  .  summons. 

proper  one.   The  court  must  thereupon  transfer  8  ^«  '"*"*  *k     •         u  ..     .•  «    .i. 

the  action  to  the  proper  district,  and  may  in  its        The  summons  must  be  in  Bubstantially  the 

discretion  impose  five  dollars  costs  against  the  foUowmg    form,    the    blanks    being   properly 

plaintiff.  fiU«l- 

itsi 
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MUNICIPAL  COURT  OF  THE  CITY  OF    thereof,  in  the  district  in  which  the  action  ii 

NEW  YORK  brought,    upon    satitfactoiy    proof,    by    the 

BOROUGH  OF .DISTRICT,    affidavit  of  a  perBon  not  a  party  to  the  action, 

that  proper  and  diligent  effort  has  been  made 

Plaintiff  ^  serve  the  summons  upon  the  defendant,  and 

yg  *  that  the  place  of  his  sojourn  cannot  be  found, 

or  if  he  is  within  the  city  that  he  avoids  service 

Defendant.  *^  ^**  personal  service  cannot  be  made.    The 

contents  of  the  order,  the  method  of  service  of 
To  the  above-named  defendant :  <$e  summons,  the  proof  of  service  thereof ,  and 

You  axe  hereby  sjunmoned  to  appear  S^^XM  was'^S  S  g?1£'^^ 

action  m  the  municipal  court  of  the  city  of    ^^^^  ^^  ^^^^^^^  ^^^  j^^  ^^^  ^  ^ 

New  York,  borough  of.       .••..•  •     • ,    •  ;^:  •  supreme  court,  unless  otherwise  provided  by 

'^;.U'^f^^'^^.TJ^''  ""^^^  ""^  ^^n'fhl  the  rules;  except  that  the  service  m*ust  be  maSs 

^^,„w                   f„VWonif;,nf  T^LJvn^  "^d  the  order  and  papers  filed  with  the  cLetk 

borough  of.    in  the  city  of  New  York,  within  five  days  aftw  &e  order  is  grants.   On 

withm  five  days  after  the  semce  of  this  sum-  ^^  ^j  ^  ^^^  ^       the  Summons  is 

mons  upon  you,  exclusive  of  t^e  day  of  service,  ^^^        ^  ^  ^         '   proceedings  may 

and  to  make  answer  to  the  complaint;  and  if  ^   ^^^    thereupon   as   if   ^eraomdWvia 

you  fail  to  make  answer,  judgment  will  be  ^^^^  ^ad  been  made,  exceptthat  no  exeou- 

taken  against  you  for  the  sum  of  S . . ,  ^^^  ^^^^  ^^e  person  sh^  issue  upon  a 

with   interest   thereon   from   the      ... .  ^day  nidgm^t«itered  Gpon  such  service.    (Am.  by 

2J;  •  -^ >^^    >  *^^^^^  ^*^  *^^  "^^  ^^  L.  1919,  ch.  166,  in  Sect  Sept.  1,  1919.)    . 

Uiis  acu      .            -cr    1       -^       xu    -                     J  IKMliatlDn* — ^Former  fil  32-34  reyised  and  amended  to 

Dated,    New    York   city,   the day  oonfom  to  new  practice,  U  32-34  originally  revwed  from 

of ,  19 .  . ,  code  civ.  proc.,  IS  435-437. 

,        or         , 

Attorney  for  the  plaintiff.  Clerk.  §  24.  Endorsement  upon  summons  in'action  for 

(Oiffice  and  post-office  address.)  penalty. 

Plaintiff's   address If  no  written  complaint  is  ddivered  to  the 

Dcrlyatioii. — ^Former  |  28  amended  and  revised  to  defendant  in  an  action  for  a  penalty  or  fop- 

o«aform  to  new  5  19.  8  2g  new  in  former  municipal  court  fgiture,  the  summons  and  the  copy  thereof 

delivered  to  the  defendant  must  bear  an  en- 

■  K  oi    ur^4U^A  ^t  —*-;•.-  i^,«.«»^«<.  dorsement  substantially  in  the  following  fonn: 

S  21.  Method  of  servmg  summons.  « according  to  the  provisions  of,"  adding  such  a 

1.  The  8\immons  may  be  served  upon  the  description  of  the  section  of  the  statute  or 

defendant  within  the  city  of  New  York  in  like  ordinance  as  will  identify  it  with  convenient 

manner  as  though  the  summons  issued  out  of  certainty. 

the  supreme  court,   except  as  otherwise  pro-  DeriTattoo.— Former  i  38  amended  in  form.     |  38 

vided  in  this  act  or  in  the  rules^  provided  that  originally  reviaed  from  code  dv.  pioc.,  8  1397. 
it  diall  not  be  served  by  publication. 

Derl?ation.— New.    Supersedes  former  \  31.    |  31  §  25.  Endorsement  Upon  sommons  for  execu- 

oiiginally  revised  from  L.  1882,  ch.  410,  J  1300.    For  ser-  tion  agSinSt  the  peiSOn. 

vice  of  mimmons  in  supreme  court  see  C.  f .  A.,  fit  220-236.  ^^  ^^  ^^^^  complaint  is  served  with  the 

It  oo   1171.^  «•-«  -o«,*  .«,«»^«o  ^,  •.«.^^*.    summons  in  an  action  where  execution  against 
§  22.  Who  may  serve  summons  or  precept;    ^^    ^^^^  ^^^^^  ^^  judgment,  the 

proof  of  service.  summons  and  the  copy  deUvered  to  the  do- 

1.  Personal  service  of  summons  or  service  of  fendant  must  bear  an  indorsement  substan- 
a  precept  in  summary  proceedings  shaD  be  tially  in  the  following  language:  "Plaintiff 
made  by  a  marshal  or  by  any  other  person  over  claims  defendant  is  liable  to  arrest  and  imprison- 
the  age  of  eighteen  years  and  not  a  party  to  the  ment  in  this  case." 

action.                                   ,    „   .              ,      .         i  Derifatlon.— Former  J  39  amended  in  form.    1 89  new 

2.  Proof  of  service  shall  be  made  by  ^  the  in  former  municipal  court  act. 
certificate  of  the  marshal  or  by  the  affidavit  of  taa    r^      ai        a  r* 
the  person  by  whom  the  service  was  made;  and  5  *'»•  ^'UAT^Um  »<»  "tem. 

such  certificate  or  affidavit  shall  be  indorsed        When  a  guardian  is  necessary  he  must  be  ap- 
upon  or  annexed  to  the  summons  or  precept,    pointed  by  the  court,  or  a  justice  thereof,  as 

3.  Within  three  days  after  service,  the  sum-    follows: 

mons,  or  the  summons  and  complaint  if  the  1.  If  the  infant  is  plaintiff,  the  appomtment 

complaint  was  served  with  the  summons,  must  must  be  made  before  the  summons  is  issued, 

be  filed  with  proof  of  service  in  the  office  of  the  upon  the  application  of  the  infant,  if  he  is  of  the 

clerk  in  the  district  where  the  action  is  pending,  age  of  fourteen  yeajs  or  upwards;  if  undCT  thai 

(Sudb.  3  am.  by  L.   1920.  ch.  252,  m  effect  age,  upon  the  application  of  some  relative  or 

April  19,  1920.)  friend.    The  consent  in  writing  of  the  guardian 

DeHfation.— Former  §  36  ravisei  and  amended  to  to  be  appointed  and  to  be  liable  for  corts  if  he 

conform  to  new  practice.     |  36  originally  revised  from     fails  in  the  action,  must  be  filed  With  the  Cierlr 

L.  1882.  ch.  410,  f  1301.  qJ  ^he  court  in  the  district  where  the  action  ii 

brought,  except  that  the  guardian  shall  not  b- 

}  23.  Substitutes  for  personal  service  of  sum-  liable  for  costs  where  the  plaintiff  has  receivo 

mons.  leave  to  prosecute  as  a  poor  person. 

An  order  for  the  service  of  a  summons  upon  a        2.  After  the  filing  of  proof  of  service  of  th 

defendant  residing  within   the   city   of   New  summons  against  an  urfant  defendant,  no  othi 

York  may  be  made  by  the  court,  or  a  justice  proceeding  shall  be  taken  m  the  action  untU 
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person  has  been  appointed  as  his  guardian  for  the 
purpose  of  the  action.  Upon  the  nomination  of 
the  defendant,  the  oourt,  or  a  justice  thereof, 
must  appoint  a  proper  person  for  that  purpose, 
but  if  tne  defendant  ne^ects  or  refuses  to  nomi- 
nate^  the  court,  or  a  justice  thereof,  may,  on 
i4>phcation  of  tne  plaintiff,  appoint  any  proper 
person  as  a  guwdian  upon  the  filing  of  such  per- 
son's written  consent  with  the  clerk.  The  guar- 
dian so  appointed  is  not  responsible  for  costs. 
3.  Where  no  guardian  has  been  appointed,  as 
in  this  section  provided,  the  court,  or  a  justice 
thereof,  shall  at  any  time  before  judgment,  make 
such  appointment.  The  guardian  so  appointed 
is  not  responsible  for  costs. '  (Am.  by  L.  1919, 
ch.  166,  in  effect  Sept.  1,  1919.) 

DartTatkHi^ — ^Former  I  41  amended;  aubd.  3  new. 
1 41  origin  ally  renriaed  from  code  civ.  proc.,  1 2888;  L.  1882, 
cb.  410,  i  1295. 

§  27.  Joinder  of  parties;  interpleader. 

1.  Except  as  otherwise  expressly  provided  in 
this  act,  all  questions  as  to  the  joinder  of  parties 
shiJl  be  determined  by  the  provisions  of  law 
applicable  to  like  cases  m  the  supreme  court. 

2.  No  action  shall  be  defeated  by  the  non- 
joinder or  misjoinder  of  parties.  The  names  of 
new  parties  may  be  added  and  the  names  of 
parties  misjoined  may  be  struck  out,  by  order  of 
the  court,  at  any  stage  of  the  cause  and  upon 
such  terms  as  justice  may  require. 

3.  Upon  th^  application  of  the  defendant  in 
an  action  brought  to  recover  upon  a  contract  or 
to  recover  a  chattel,  the  court  may  make  an  or- 
der of  interpleader  or  an  order  joining  adverse 
claimants  as  parties  defendant,  according  to  the 
provisions  of  law  applicable  to  like  cases  in  the 
supreme  court. 

4.  The  deposition  of  a  party  to  an  action  in 
this  court  or  of  a  person  who  expects  to  be  a 
party  to  an  action  about  to  be  brought  in  this 
court  may  be  taken  at  his  own  instance  or  at 
the  instance  of  an  adverse  party,  or  by  a  co- 
plaintiff  or  co-defendant  at  any  time  b^ore  or 
during  the  trial,  in  the  same  manner  as  such 
depositions  are  taken  under  the  provisions  of 
law  applicable  to  like  cases  in  the  supreme  court. 
(Subd.  4  added  by  L.  1916,  ch.  610,  in  effect 
Sept.  1, 1916.) 

DcHvatton. — Supenedee  former  H  42,  43,  187.    Subd. 
2  ia  baaed  upon  New  Jersey  piac.  act  of  1912,  (  9. 
Bee  code  av.  proc.,  (|  446  et  aeq.,  and  1 820.) 

§  28.  Prosecuting  or  defending  as  a  poor  per- 
son. 

Except  as  otherwise  expressly  provided  in  this 
section  or  in  the  rules  of  the  court,  a  person  may 
obtain  leave  to  prosecute  or  defend  an  action  as 
a  poor  person  and  to  have  an  attorney  assigned 
to  conduct  his  case^  in  accordance  with  the  pro- 
visions of  law  apphcable  to  like  cases  in  the  su- 
Ereme  court.  The  petition  for  such  leave  may 
e  verified  before  tne  clerk  of  the  court  in  the 
district  where  the  action  is  brought,  and  the  cer- 
tificate of  the  clerk  that  he  has  inquired  into  the 
facts  of  the  case  and  that  in  his  opinion  the 
plaintiff  has  a  prima  facie  cause  of  action  or 
that  the  defendant  has  a  prima  facie  defense,  as 
the  case  may  be,  shall  have  the  same  force  and 
effect  as  the  certificate  of  an  attorney. 

Dcrlvatloii.— Superaedea  former  fS  45-53.  See  code 
eiv.  proc.,  U  458  et  seq. 

Note  to  Title  II.— ^tber  former  aectioni  have  been 
diapoaed  of  aa  follows:  {  29  tranaferred  to  |  175;  I  35  to 
I  129;  f  44  to  fi  174;  {(  37,  40  omitted. 


TITLE  in 

Provisional  remedies  and  actions  to  foreclose 
liens  on  chattels 

Article  1.  Arreat. 

2.  Attachment. 

3.  Rcj^levin. 

4.  Action  to  forecloee  a  lien  on  a  chattel. 

ARTICLE  FIRST 

Arrest. 

Sec.  29.  Grounda  of  arreat. 

30.  Procedure. 

31.  Return  of  summons;  directions  in  order. 

32.  Proceedings  after  arrest;  detention  of  defendant 

adjournment  of  trial 

33.  Plaintiff  to  be  notified  of  arrest. 

34.  Discharge  on  giving  bail  or  making  deposit;  bond 

for  jail  liberties. 

35.  Qualificationa  of  bail. 

36.  Pai>erB  to  be  delivered  by  marshal;  notice  of 

rejectioin  of  bail;  notice  of  Justification  of  bail. 

37.  Discharge  on  motl(»i. 

3S.  Motion  to  reduce  bail  or  to  increase  security 
given  by  plaintiff. 

§  89.  Grounds  of  arrest 

A  defendant  may  be  arrested  in  any  case  of 
which  this  court  has  jurisdiction  and  which  he 
might  be  arrested  were  the  action  brought  in 
the  supreme  court. 

Dertfatloii. — Substitute  for  former  f  56.  See  code  civ. 
proc.,  I  549,  which  covers  every  thing  material  in  former 
section. 

The  limitations  as  to  the  amount  ($100)  in  subds.  3, 4  of 
former  section  are  omitted.  They  do  not  apply  to  the 
cases  sj^ecified  in  the  other  subddi visions,  and  there  is  no 
such  hmitation  applicable  to  arrest  in  other  courts  of 
record. 

Former  subd.  1  is  omitted  becauae  deemed  unfair  to 
residents  of  the  state  who  do  not  reside  in  the  city  of 
New  York. 

Former  1 55  omitted  because  covered  by  new  |  151. 

§  30.  Procedure. 

The  procedure  in  cases  of  arrest,  including  the 
charging  and  exoneration  of  bail,  shall  conform 
as  nearly  as  may  be  to  the  procedure  in  like  cases 
in  the  supreme  court,  except  as  otherwise  pro- 
vided in  this  title :  ana  the  provisions  applicable 
to  a  sheriff  in  such  cases  shall  apply  to  the  mar- 
shal. The  order  of  arrest  must  oe  issued  by  the 
clerk  when  granted  by  the  court  or  a  justice 
thereof. 

Derlfatlon. — ^New.  Supersedes  former  ^  57  and  much 
of  the  matter  in  other  sections  of  this  article.  See  code 
eiv.  proc.,  ch.  7.  tit.  1,  Affidavit  and  undertaking  to  be 
furnished  by  plaintiff,  see  C.  P.  A.,  |$  162,  571.  816.  819. 
820,    835-837. 

Code  civ.  proc.  IS  591-601  (ch.  7,  tit.  1,  art.  4)  relating 
to  oharmng  and  exoneration  of  bail,  did  not  apply  to  this 
court  (Code  civ.  proc,  (  3347,  subd.  3);  yet  the  subject 
matter  thereof  was  not  contained  in  the  former  act,  either 
expressly  or  by  reference. 

As  to  marshals,  see  new  $  151 

§  81.  Return  of  summons;  directions  in  order. 

When  an  order  of  arrest  is  issued  to  accom- 
pany the  summons,  the  summons  must  be  made 
returnable  to  the  court  immediately  upon  the 
arrest;  the  order  of  arrest  must  so  direct  and 
must  fix  the  sum  in  which  the  defendant  may  be 
let  to  bail. 

DeriratkHi. — ^Former  f  58  rewritten.  I  58  originally 
revised  from  L.  1882,  ch.  410,  S  1307. 

§  82;  Proceedings  after  arrest;  detention  of 
defendant;  adjournment  of  trial. 

1.  The  marshal,  upon  arresting  the  defendant 
by  virtue  of  such  an  order,  must  at  the  same 
time  serve  upon  him  the  summons  and  a  copy  of 
the  order  of  arrest  and  of  the  papers  upon  which 


§S  33-40  N.  Y.  CITY  MUNICIPAL  COURT  CODE  tit.  3 

it  was  uranted    Unless  bail  is  given  of  the  de-    shal  must  djlijer  to  the  plaiatiff  or  ^/^"^ 
Idt  S  M  pw^^  by  law,  the  marshal    oopies  certified  by  the  maH*|all  of  the  order  of 
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him  before  the  court;  and  thereafter  tne  aaena-  aaye  m wr  uuo  oce  y t^  «*  «-^  -  .f  7™;^ 
^Sb^  kept  in  W  jail  until  dfachan^  pJJlSSgSJSrS^tcJTi.VS:'^ 
law,  except  that  the  court  or  a  justice  thereof    *or,u.uiic» 

must  direct  that  he  be  brou^t  {i**<>  <»^f  *>?^        5  87.  Discharge  on  motion. 

trial  and  may  direct  that  he  be  brouirfit  into        8J^  ^ j«™  ^^  ^^^^  ^^^  ^^  ^^^^^^^ 

I*BSr«3S^^^.r^    -r^f  S^onthepla^ti^-sappea. 
£t&^rrt^^«°v!i£^S    ^£0^7*0  days,  notice,  at  any  time  b.ore 

?fa:S"Tn'"adiiuS^  ^r  ^oi^lSSwo  3.  On  one  day's  notice,  if  the  plaintiff  fails  to 

5S!i^yb^«c^K^»PPUc«ition  of  the  plain-  i«ue  execution  witiiin  twenty-four  hours  after 

tiff  crowded  that  the  defendant  be  diBchaiged  he  is  fflititied  to  do  so. 

Kidv,  in  which  event  the  action  may  l»^»on^y^m^i^^o^J^^J^o^^ 

proceed  and  the  defendant  will  be  hable  to  g?^^^-^-..  f?^|<Sr«TO  SS?u3b««». 

krrest  on.  execution  if  judgment  is  recovered  ^^^'^^•cJdJjrovwoo.  Joptedbythi.i«ucl.. 

**^i!nittoii.— Former  I  59  amended  in  fom.  Covot       |  38,  Motion  to  reduce  bail  or  to  ittcreue  se- 

;?^ralIoUom.errfM,M.ndpartof|m    i<^     curity givon by pUuntiff . 

»°»!ly  _!!!?Jf'«±i'°M  » ^^-  «  66  oriiiiany  rivied       A  motion  to  reduce  the  amount  of  bad  or  to 

increase  the  amount  of  security  (?▼«*, "y.tbe 
plaintiff,  or  both,  may  be  made  by  the  defendant 
on  two  days'  notice  at  any  time  before  judgment. 


abo 

SSTld:  55  1315.  1363,5  18.3.  f-"^:^^-  ^»^°'  **•  ^^• 
originaUy  revised  from  id.,  §§  1362,  IdW. 

§  38.  Plaintiff  to  be  notified  of  arrest 

The  marshal  making  the  arrest  must  immedi- 
ately give  notice  thereof  to  the  plMntiff  and  in- 
dorse on  the  order  of  arrest  and  subscribe  a  c^- 
tificate,  stating  the  tune  of  serving  and  of  givmg 
notice  to  the  plaintiff. 

Derlvmtlon.— Former  i  61  retainci.  i  <y«S"«^*!S 
iWdftSwa  L.  1881.  ch. 410.  §  1310.  Former  J  60 omitted 
as  uuiecesB&ry. 

§  84.  Discharge  on  giving  baQ  or>iaking  de- 
posit; bond  for  jail  liberties. 

A  defendant  may  be  discharged  from  arrest 
bv  dving  bail  or  depositing  the  sum  of  money 
BpeSfied  in  the  order  of  arrest,  or,  when  actually 
<iSfined  in  jail  by  virtue  of  an  order  of  arrest 
and  iudgment  has  been  rendered  in  the  action, 
he  may  at  his  election  be  admitted  to  the  hbar- 
ties  of  the  jail  on  giving  the  necessaiy  undertak- 
ing therefor,  whether  execution  against  his  per- 
son has  issued  or  not. 

Derlvmtloii.— Ooveni  all  of  former  |  64  that  la  now 
JJSST"cw  of  new  5  30.  In<^l"de8laat  sentence  of 
foTOwTl  65.     »  64.  65  originally  revised  from  L.  1881, 

"^J^eiy62%7'iiiattedB.imnece.sajy^  ^T??,'^ 
oov^  by  new  5  30;  former  &  65  covered  by  new  55  32,  34. 
Th^kSmJr  practice  provided  for  three  bail  bonds. 


ARTICLE  SECOND 
Attachment 

Sec.  39.  In  what  actions  granted. 
40.  Grounds;  affidavit. 
4 1   Issoance  and  contents  of  wazranv. 
42.  Undertaking  by  plaintiff. 
43  Execution  of  warrant;  mventoiy. 

Jl:  Ss^of S^'^lS^i  -«» <-  '-y  -d  -»«- 

ficate  of  sale.  . 

46   Certifioate  of  defendant's  interest  m  property. 

S:  i^J?o?IurS:'-~rantandmvento2. 
49   ^Srtalring  by  defendant  to  reoWmpijPe^^ 
50.  cSimbySird  person;  bond  and  dehvery  there- 
upon. 

R5   JudimeS  when  wimmons  not  pewonally.served. 
56.*  eSS^u  to  ^d  justification  of  sureties;  re- 
claimer  of  attached  property. 

§  89.  In  what  actions  granted. 

In  an  action  of  which  this  court  has  jurisdic- 
tion, a  warrant  of  attachment  agamst  the  prop- 
erty of  one  or  more  defendants  may  be  granted 
on  tixe  appUcation  of  the  plamtifF,  if  such  a 
warrant  might  be  grantedf  were  the  acUon 
brought  in  the  supreme  court. 

DeriTBtton.— Supereedes  former  I  73.  Substotutjs 
iSTb^graSted  "  lor  "mart  be  granted/*  asthe  remjiy 
j^2entiSEr^di«!ietionary.    See  code  dv.  proc.  H  63^ 

637. 


§36.  Qualifications  of  bail. 

The  qualifications  of  bail  shall  be  the  same  as 
those  prescribed  in  like  cases  in  the  supreme 
court,  except  that  each  of  them  must  be  a  resi- 
dent of  and  a  freeholder  or  a  householder  withm 
the  city  of  New  York.  iJ^'JSeSti^ScietiSns^r  Sw^oode  dv 

Deflfatloii.— Supcisedes  former  §64.    See  i»de  civ.     ^^ 

1.  Within  two  days  after  bail  is  given  the  mar-    tion  of  the  court: 


tit;  3  PROVISIONAL  REMEDIES  M41-48 


1 .  That  a  cause  of  action  for  'which  a  warrant  in  the  warrant  and  in  no  case  less  than  two  hun- 
of  attachment  may  be  granted  exists  against  the  dred  dollars,  and  that  if  the  plainUff  recovers 
defendant;  and  if  the  action  is  based  upon  a  judgment  he  will  pay  to  the  defendant  all  money 
breach  of  contract,  that  the  plaintiff  is  entitled  received  by  him  from  property  taken  by  virtue 
to  recover  a  sum  stated,  in  excess  of  all  counter-  of  the  warrant  or  upon  an^  bond  given  therefor, 
claims  known  to  him.  above  the  amount  of  the  judgment  and  interest 

2.  That  the  defendant  is  either  a  foreign  cor-  thereon, 
poration  or  not  a  resident  of  the  state;  or.  if  the  DeriYation.— Former  1 76  xvtained  with  formal  ameod> 
defendant  is  a  natural  person  and  a  resident  of  ^^J^^  $76  originaUy  revised  from  L.  1882,  ch,  4io. 

the  city  of  New  York  tU  he  has  departed  or  is  U^i^J^  S^'p^^SSW^iyS^nTT^'" 

about  to  depart  therefrom  with  intent  to  defraud 

his  creditors  or  to  avoid  the  service  of  a  sum-  §  48.  Execution  of  wanant;  inventory. 

mons,  or  keeps  himself  concealed  with  the  like  The  marshal  to  whom  the  warrant  of  attach* 

intent;  or,  if  the  defendant  is  a  natural  p^son  or  mgnt  is  deUvered  must  obey  the  directions  there- 

a  domestic  corporation,  that  he  or  it  has  re-  jq  contained  and  must  immediately  make  an 

moved  or  is  about  to  remoye  property  from  the  inventory  of  the  property  attached,   stating 

city  of  New  York  with  mtent  to  defraud  his  or  therein  the  estimated  value  of  each  article  or    ' 

Its  creditors,  or  has  assigned,  disposed  of  or  i^em 

secreted,  or  is  about  to  MsigQ,  dispose  of  or  Dc^i^uan.-is  43-46  aupen^ded  former  H  77,  78. 

secrete  property  with  the  like  intent;  or,  where  |  77  originaliy  reviaed  from  L.  1882,  ch.  410.  S  1320; 

for  the  purpose  of  procuring  credit  or  the  exten-  «>de  dv.  proc,  H  147,  148.  §  7  originally  revised  from 

sion  of  credit,  the  defendant  has  made  a  false  «>^«  "^-  p*^-  »  ^^'  ^  ~^«  "^-  p*^-  «  «**-"«•  ^• 

statement  in  writing  under  his  own  hand  and  1 44.  Property  subject  fi>  levy. 

signature,  or  imder  the  hand  and  signature  of  a  a  „  «**„^i, ,»»««♦  ^«,r  k^  i»<.,:.^  «rwv«  «^„  ^•^^                  n 

duhTauU^orued  agent  made  with  hii  knowledge  ^J^^}^}^TmTI}^Z^^«^^ ^l^                  ^ 

and  acquie8cen<^  as  to  his  financial  respond-  erty^T***"'  t^e  aty  of  New  York  upon  whidi 

bflityS  sUmding  or,  that  the  defendant.Veing  »"  attachment  may  be  levied  m  an  acUon  m  the 

a  natural  person  of  fiiu  age  and  a  resident  of  thi  ^gX^^"'*'  ^''^'^P*  "**'  ^^^^  "***  "'*^- 

State,  has  been  continuously  without  the  state  I?.    *.    *    «        ,       .  ^0 

for  the  space  of  six  months  or  more  immediately  »«rt^»tten--S«>  «»ote  to  |  43. 

before  the  application  and  either  that  he  has  not  5  ^^    ^^^^  ^^  ^^^^^^^  1         ^^t  ^^  ^ 

made  a  designation  of  a  person  upon  whom  to  and  certificate  of  salc/^                                - 

serve  a  summons  m  his  behalf  as  prescribed  m  _,                     *       1  •       xi.    1         xi.     _«  _^ 

section  four  hundred  and  thirty  of  the  code  of  The  m^er  of  making  the  levy,  the  rfTect 

civil  procedure,  or  that  a  designation  so  made  no  thereof  and  the  effect  of  the  marshal  s  certificate 

longer  remains  in  force.  ^^  ^^*  8*^^,  ^e  governed  by  the  provisions 

The  affidavit  must  be  filed  in  the  office  of  the  appwcable  to  like  cases  m  the  supreme  court, 

clerk  of  the  court  in  the  district  in  which  the  DcrlTathm.— See  note  to  f  43. 


"^iJ^tili^S^^     5  74  amended  in  form.    |  74  ^JS*  ^*'*"^**  ""^  defendant's  interest  in 

originally  revised  from  L.  1882.  oh.  410,  fi  1317.  property. 

Upon  application  of  a  marshal  holding  a  war- 
§  41.  Issuance  and  contents  of  warrant.  rant  of  attachment,  a  certificate  of  the  defend- 
The  warrant  may  be  granted  by  the  court  or  ant's  interest  in  property  or  in  a  debt  or  demand 
a  justice  thereof  and  must  be  issued  by  the  clerk,  owing  to  him  must  be  furnished  to  the  marshal, 
wnen  ihe  summons  is  issued  or  at  any  time  after  and  a  person  may  be  ordered  to  attend  before 
the  commencement  of  the  action  and  before  the  court  and  submit  to  an  examination  in  res- 
final  judgment.     It  must  briefly   recite  the  pect  thereto,  according  to  the  provisions  appli- 
grounds  of  tiie  attachment  and  must  require  the  cable  to  like  cases  in  the  supreme  court, 
mardbal  to  whom  it  is  delivered  to  attach  and  Derivatioii.— Supersedea  former  {(  79-80.    See  code 
safely  keep  so  much  of  the  defendant's  personal  «v.  proc.,  IS  (V6Q-66I. 
property  as  wiU  satiny  the  plaintiff's  demand,  .  47   ^^^^^  ^   marshal, 
together  with  the  costs  and  expenses  of  the  ao-  1,,      ,  ,.          ,                 -             1    1     ..i_ 
tion,  and  forthwith  make  return  of  his  proceed-  The  duties  and  powers  of  a  marshal  with  re^ 
ing  thereon  to  the  court.    The  amount  of  the  Pect  to  the  collection  of  debts,  ^ects  and 
plaintiff's  demand  must  be  specified  in  the  war-  ^^^&  m  action  attached  by  him,  and  with  res- 
f  J^^^  pect  to  the  mamtainance  by  him  of  actions  and 

I>eflTatlen.-Fonner  §  75.  amended  so  ae  to  conform  to  ^^^}^  proceedings  to  reduce  personal  property 

new  praotiee  and  omit  unnecessary  details,    i  75  orisinally  to  nis  possession,  snail  be  the  same  as  tnose  Of  a 

revised  from  L.  1882,  eh.  410.  {  1318.    Attachment  may  be  sheriff,  subject  to  the  provisions  of  section  one 

Slanted  at  any  time  before  judgment.  hundred  and  fif  ty-one  of  this  act. 

§  42.  Undertaking  by  plaintiff.  '**^¥f "-TT^HP"??**"  former  |81.    See  code  dv. 

'                       --       o    J  r  proc.,  I  655.    Ongmal  (  82  omitted  beoauae  oovered  by 

Before  granting  the  warrant  the  court  or  a  new  i  151  of  this  act  and  by  1 709  of  the  code  civ.  proc. 

justice  thereof  must  require  the  plaintiff  to  give  --««.-«                              ^     j  . 

an  undertaking  to  the  defendant,  with  one  or  5«-  Service  of  summons,  warrant  and  mven- 

more  sureties  approved  by  the  court  or  a  justice  ^rf' 

thereof  to  the  c«ect  that  if  the  defendant  recov-  Immediately  upon  making  the  inventory  the 

3rs  judgment  or  the  warrant  of  attachment  is  marshal  must  serve  the  summons,  if  it  has  not 

vacateoTthe  plaintiff  will  pay  all  costs  which  yet  been  served,  together  with  the  warrant  of 

may  be  awarcfcd  to  the  ddendant  and  all  dam-  attachment  and  inventory,  upon  the  defendant 

ages  which  he  may  sustain  by  reason  of  the  by  delivering  to  him  personally  a  copy  of  each, 

attachment,  not  exceeding  the  sum  specified  in  if  he  can  with  reasonable  diueence  be  found 

the  undertaking,  which  must  be  at  least  twice  within  the  city,  or,  if  he  cannot  be  so  found,  by 

the  amount  of  the  plaintiff's  demand  as  stated  leaving  a  copy  of  each,  certified  by  the  marshal, 


I 


§§49-56                          N.  Y.  CITY  MUNICIPAL  COURT  CODE  tit.  3 

at  the  last  place  of  residence  of  the  defendant  in  .I>eriv»tloii.--Former  $  86  slightly  amended.     {  86 

the  city,  with  a  person  of  suitable  age  and  dis-  ^^^^  «^^w^  ^^^  ^- 1882.  ch.  410.  §  1334. 

cretion,  or,  if  such  person  cannot  be  found  there,  {  52.  Action  on  undertaking  when  warrant 

by  posting  them  on  the  outer  door,  and  also  de-  vacated 

^^  T^^TZ^  ^A^^JZ^fr^^  K  the  warrant  of  attachnusnt  is  vacated  or  ao- 

S  riff^H^i^Z^r^jn^^nS^A^  nuUed  the  defendant  may  maintain  an  aoUon 

to  the  defendant  at  nis  residence:  or,  if  the  „^--»  ^.^^  u^^^j  „„j  m,^a^J^^-l.i^«.  «,.^«;«.^  :«  *i.^ 

defendant  haa  no  place  of  residence  in  the  city,  S^'JiS^^^i^lflTu,^  nf.n^J^-^^ 

u.,  j»i;,*^^«»  4.uJ^  4.«  j-k^  ,vrv«<i^»   ;«   ^u^L  '^t  two  sections,  m  his  own  name,  in  the  same 

^Ll^^fS!„^^,»^.A».hSS7.L.?H  «"^«-  ««>d  with  like  effect  aa  the  plaintiff 

'T^™!,^^™^  ^f  *v.^nm™^n;n  fh»  «»*? ^t  havc  donc  if  the  warrant  had  remained  in 

If  personal  service  of  the  summons  upon  tne  *  jr  rQ-^g 

defendant  has  previously  been  made,  the  mar-  -^_,      *        _          .  o^     .«,..,.   ^ 

shal  must  serve  the  warrant  and  inventory  as  f rom^^issT^  4™ Y ilJ !'            on»>^»Wy  "'wd 

herein  provided. 

Derifstion. — ^Former  |  83  amended  ao  aa  to  oonform  §  53.  Retum  by  marshal  attaching. 

^^ZST^t^1?S.  n^'-   '  *"  '"**""^  The  ma«hal  execating  the  warrant  of  attach- 

•  ment  must  at  the  tune  when  and  the  place  where 

{  49.  Undertaking  by  defendant  to  reclaim  it  is  returnable  make  a  retum  thereto  under  his 

property.  hand,  stating  all  his  proceedings  thereon.    He 

The  defendant  or  his  attorney  or  agent  may  °^^*  deliver  to  the  clerk,  with  the  retum,  each 

at  any  time  before  judgment  is  rendered,  exe-  bond  or  undertaking  delivered  to  him.  pursuant 

cute  and  deliver  to  the  marshal  an  undertaking  ^  any  of  the  foregoing  provisions  of  this  article, 

to  the  plaintiff  in  a  sum  specified  therein,  at  and  a  copy,  certified  by  him,  of  the  inventory  of 

least  twice  the  value  of  the  property  attached,  *^e  propertjr  attached.    The  retum  must  state 

as  stated  in  the  inventory,  with  one  or  more  ^^^  manner  m  which  the  warrant  and  inventory 

sureties  approved  by  a  justice  of  the  court,  and  ^ere  served,  and,  if  they  were  served  otherwise 

to  the  effect  that  if  judgment  is  rendered  against  t^^an  by  dehyering  a  copy  thereof  to  the  defend- 

the  defendant  and  an  execution  is  issued  thereon  ant  personally,  the  reason  therefor  and  the  name 

within  six  months  after  the  giving  of  the  un-  ^^  tl^e  person  to  whom  the  copy  was  delivered, 

dertaking,  the  property  attached  shall  be  pro-  ^^  ^  name  is  unknown  to  Uie  marshal,  in 

duced  to  satisfy  the  execution.    Thereupon  the  which  case  the  return  must  describe  him  so  as  to 

marshal  must  deliver  the  property  to  the  de-  identify  him  as  nearly  as  may  be. 

fendant*  Dertfatton.— Former  |  88  alightly  amended.      |  88 

Derifatton.-Former  |  84  slightly  amended,     i  84  *^'^»"y  ^""^  '^°^  ^'  ^^^'  <*'  ^^^^  »  ^328. 

origiDaUy  reviaed  from  L.  1882,  ch.  410. 1 1322.   The  bond  ...    _,       ^                    ....                     ^        -. 

mentioned  in  code  civ.  proc.,  H  658-a.  687. 688  ia  different  §  64.  Vacating  or  modifymg  Warrant  and  m- 

•  creasing  security. 

§  80.  Claim  by  third  person;  bond  «>a  deUv-  ^^^  ^^^^  ^^  ^  j^^  ^^  ^^^j^^  ^^^^  ^ 

*^*  warrant  of  attachment  at  any  time  on  the 

If  a  person  not  a  party  to  the  action  claims  ground  that  the  issuance  of  the  warrant  was 

any  property  attached,  which  is  not  reclaimed  unauthorized.    A  motion  to  vacate  or  modify  a 

by  the  defendant  as  prescribed  m  the  last  sec-  warrant  of  attachment  or  to  increase  the  secur- 

tion,  he  may  at  any  tune  after  the  seizure  and  j^y  given  by  the  plaintiff  may  be  made  on  at 

before  execution  is  issued,  execute  and  file  with  i^ast  one  day's  notice.    In  all  other  respects  the 

the  clerk  a  bond  to  the  plaintiff,  with  one  or  motion  shall  be  governed  by  the  provisions 

more  sureties  approved  by  a  justice,  m  a  penalty  applicable  to  such  motions  in  the  supreme  court, 

at  least  twice  the  value  of  the  property  claimed.  Dcrtf»tlDn.-«uper.ede.  fonner  {  89.    See  eod«  cLv. 

and  conditioned  that,  m  an  action  upon  the  bond  proc,  {§  682,  683,  686.    Former  |  90  omitted  aa  unnee- 

to  be  commenced  within  three  months  there-  eaaary. 
after,  the  claimant  will  establi^  that  he  was  the 

general  owner  of  the  property  claimed  at  the  5  56.  Judgment  when  summons  not  person- 
time  of  the  seizure;  or,  if  he  fails  so  to  do,  that  ^7  served. 

he  will  pay  to  the  plaintiff  the  value  thereof.  If  the  defendant  has  not  appeared  generally, 

with  interest.     The  marshal  must  thereupon  and  the  summons  has  been  served  otherwise 

deliver  the  property  claimed  to  the  claimant,  than  personally,  and  his  property  has  been  duly 

Ilertfatton.— Former  |  85  alightly  amended.    |  85  attached  by  Virtue  of  a  warrant  which  has  not 

originally  reviaed  from  L.  1882,  oh.  410. 1 1323.   Procedure  been  vacated,  the  judgment  is  only  presumptive 

Rl^^y  "  ^^^  "'*'"*  "^P**  '^"^  *^'  ^^  ^^*  ""■  evidence  of  his  indebtedness  in  an  action  sub- 


preme  court. 


sequently  brought. 


§51.  Judgment  on  bond.  Dertfatton. — Former   S   91   amended;   laat  asntence 

.   .     1            .  -      ^,        1   •   x-i»  •               ^'  tranaferred  to  1 135.  aubd.  3.    §  91  originally  reviaed  from 

A  judgment  for  the  plaintiff  m  an  action  on  a  l.  1882.  ch.  4 10.  i  1329. 
bond  given  as  prescribed  in  the  last  section  must 

award  to  him  the  value  of  the  property  seized  §  56.  Exception  to  and  justification  of  sttr 

and  deUvered  to  the  claimant,  with  interest  ties:  reclaimer  of  attached  property, 

thereon  from  the  time  of  the  delivery.    If  the  The  provisions  of  this  act  contained  in  so 

amount  so  recovered  exceeds  the  amount  which  tions  sixty*two  to  sixty-six,  inclusive,  shall  app? 

the  plaintiff  recovers  in  the  action  in  which  the  as  nearly  as  may  be  to  cases  of  attachment 

warrant  of  attachment  was  issued,  he  is  liable  to  property, 

the  defendant  for  the  excess.  Dertfatloii.^Former  {  92  amended. 


^<^-3  PROVISIONAL  REMEDIES 


{§57-64 


ARTICLE  THIRD  ^^^  requisition,  stating  all  his  proceedings  there- 
on, and  file  it,  with  the  affidavit,  undertaking 

Replevin  and  requisition  with  the  clerk.     The  return 

Sec.  57.  When  actioa  of  replevin  wUI  Ue.  S^f ^^**'^•'^^'^^  'V^^!?  the  summons, 

58.  When  chattel  may  be  replevied;  aflSdavlt  and  *™<**J^*»    requisition    and     undertaking    were 

underti^ing.  Served  and  the  particulars  of  the  Service. 

81.  Return,  to  lequiaition.  dWiSSSiioiii^tted    ^*  *  ^^-    ^'^'''^  ^  ^^ 

62.  Exception  to  and  juatification  of  sureties.  summons  omitted. 

63.  Defendant's  lectauner  of  chattel.  «  fto    i?w--«*j««  *^  ^«j   •     ^^     x.          * 

64.  Qualifications  of  auretiea.  ^.  >  ^-  Exception  to  and  justification  of  sure- 

65.  Method  of  justifying.  ties. 

67'.  Pr^StfeJ'^  8uprem?w^'*applicable.  Within  three  days  after  the  chattel  has  been 

68.  Third  party  may  interplead  and  defend.  r«)leviedy  the  defendant  may  serve  Upon  the 

69.  Defend^  may  demand  judgment  for  return  of  plamtiff  Or  his  attorney  or  upon  the  marshal  a 

**  *     '  written  notice  that  the  defendaiit  excepts  to  the 

{  67.  When  action  of  replevin  will  lie.  sureties;  otherwise,  he  is  deemed  to  have  waived 

An  action  to  recover  a  chattel,  with  or  with-  Z^X'^r^S"^'^  H."^"^ ^■'^.^T'r''^ 

out  damages  for  the  wrongful  taking,  withhold-  u^  i*"®  f^^  he  must  immediatelv  dehver 

ing  or  detention  thereof,Tmaintai5able,whe^  it  to  the  plamtiff  or  his  attorney.    WitLin  three 

within  the  jurisdiction  oif  the  court,  in  the  cases  Sl^o  nL^fXI"^/*  ^'^J^  notice  the  plaintiff 

where  such  an  action  is  maintainable  in  the  su-  S^H^pTf tTa  « ^^  defendant  or  his  attorney  a 

preme  court  notice  that  the  sureties  wdl  justify  before  the 

iw*a«»MA»  l_fl I     *          <  Ar    c        J     .  court  at  a  specified  time  which  shall  be  not  more 

Deifraaon. — Supersedes  former  f  95.    See  code  dr.  ♦Ko«  4^K.»w^^».,<,  ..r*      i.u    '**^'*  .*"***"  ^^""«'"*y*c 

proc..  {§  1690-1692:                               «««       b  «t.  i^j^  ^^^  ^^y^  ^^^  ^j^^  Services  of  the  notice 

.  eo    Ttn.        ..       •  .  justification.    At  the  time  specified  the  sure- 

5  58.  When  chattel  may  be  replevied;  affi-  ties,  or  other  sureties  on  a  new  undertaking  to 

davit  and  undertaking.  the  same  effect  as  the  first,  must  appear  and 

At  the  time  of  issuing  summons  or  at  any  i^tify  before  the  court, 

time  before  joinder  of  issue  or,  if  the  defendant  .  ,?*J*^*J!!j"--~^ormer  1 106  amended.  L.  1882,  ch.  4io. 

makes  default  in  pleading,  at  any  time  before  Smefi'xed1o?!S??iJj*  "^t™  ^^  ^^  «»mmooe  omitted  and 

entry  of  judgment,  the  plaintiff  may  cause  the  '  ^°  ***** 

chattel  for  the  recovery  of  which  the  action  is  §  63.  Defendant's  reclaimer  of  chattel, 

brought,  to  be  replevied  by  a  marshal.     For  jr  ^k^  ^«f«^^«„*  j__      ^           /:    .V 

that  purpose  he  must  file  with  the  clerk  an  affi-  fiAp  ^tv  fiWih  ^  ^V^'^'^Pi*^/^^  T"^ 

davit  and  undertaking  which  shaU  be  governed  litr  T/^hi?^^^^         °^^'^»  T^  l"""^  "^^^ 

by  the  provisions  of  law  applicable  to  such  affi-  f}^!  uttJ^^l!\^  ^.^'^  1^3^''*  P^'^f 

davite  ind  undertakings  in  the  supreme  court,  ^^t  ^uJ^^^^  ^  ^f^.u^c^^?  ^^*^*^^'  ^^ 

except  as  otherwise  e^ressly  provided  in  thi^  with  the  notice  he  miwt  file  the  fo^o^ 

act.  "^The  sureties  on  tL  unHc^king  must  be  ,  Jl  ^.^^t^^Z^^f^            "^  allegation  eTther 

• .«   «       .  .^.               ,  ^-  •      undertaking  executed  by  at  least  two 

§  69.  Requisition  to  replevy.  sureties  or  a  duly  authorized  fidelty  or  surety 

Upon  submission  of  the  affidavit  and  under-  conipany  to  the  effect  that  they  or  it  are  bound 

taking,  the  court,  or  a  justice  thereof,  must  "^  »  specified  sum,  not  leas  than  twice  the  value 

endorse  upon  or  attach  to  the  affidavit  a  requisi*  ^  ^"®  chattel  as  stated  in  the  affidavit  of  the 

tion  requiring  the  marshal  to  replevy  the  pro-  Pl^ptiff,  for  delivery  thereof  to  the  plaintiff,  if 

perty  described  in  the  affidavit.    The  requisi-  dehvery  thereof  is  adjudged,  and  for  the  pay- 

tion  must  be  issued  by  the  clerk.    The  affidavit,  °*«»t  to  him  of  any  sum  which  the  judgment 

undertaking  and  requisition  must  be  ddivered  awards  against  the  defendant. 

to  the  marshal.  W  the  plaintiff  has  stated  separately  in  his 

DertfmttoD.— Former  1 101  amended.   $  101  originaUy  affidavit  the  value  of  one  or  more  chattels,  or 

revised  from  L.  1882.  ch.  410,  §  1333.  Provisions  requiring  Classes  of  chattels,  the  d^endant  may  require  a 

cetura  day  to  be  stated  in  requisition  and  relating  to  sum-  deliverv  of  anv  Or  all  of  thp  chAttAln  ronLvio^ 

^pd^™  ^^  ^^^-^'^  ^**^  •- ^'^^'^-^^'^  ^°  agth^undSLTnglhaUb^^^^^^^ 

§60.  How  executed  and  served.  "^^  filing  the  undertaking  the  defendant 

Ine  requisition  to  replevy  shall  be  executed  must  serve  upon  the  plaintiff  or  the  latter's 

and  the  requisition,  affidavit  and  undertaking  attorney  a  copy  of  the  undertaking  and  a  notice 

ahall  be  served  in  the  same  manner  as  if  the  ac-  that  the  sureties  named  therein  will  justify  be- 

tion  were  in  the  supreme  court,  subject  to  the  fore  the  court  at  a  time  specified,  which  shall  be 

provisions  of  section  one  hundred  and  fifty-one  not  more  than  three  days  after  the  service  of  the 

of  this  act.    If  personal  service  of  the  summons  notice. 

has  not  been  previously  made,  the  summons  l>erivmtloD.->Former  $  107  revrritten.   S  107  originally 

must  be  served  together  with^  and  in  the  same  "^f^  ^^^  ^^^  civ-  proc,  §{  1704,  2925;  L.  1882,  ch. 

manner  as,  the  requisition,  affidavit  and  under-  ^'  '  ^^'^• 

^'^^-  §  64.  Qualification  of  sureties. 

Derlvrnttoo. — Supersedes  former  §9  102-103.    See  code  a   «.,«»«■,,  «,«,,  u^  «:*i ^   •    j-   -j      i 

civ.  proc..  }4  1700-1701.  A  surety  may  be  either  an  mdividual  or  a 

fidelity  or  surety  company  duly  authorized  by 

§61.  Return  to  requisition.  law  to  act  as  surety.    Each  individual  surety 

The  marshal  must  make  a  prompt  return  to  must  be: 
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perty  exempt  from  execution. 

Derl^mtton. — Fonner  i  108  amended  in  fonn.    |  108 
originally  revised  from  code  civ.  proc,,  {|  679,  2926;  ^^    'ruwA  «u.*««^ «.««  ;«.*^m^i^«<1  .^^I  A^^^A 

L.  1882,  ch.  410, 1 1338.  8  *8.  Tbird  party  may  mterpleaa  ana  defend* 

t  ae    «^  At.  J   X  •     t't.r.  At  any  time  before  a  chattel  which  has  been 

§  66.  Method  of  justifymg.                 ^  .  .^.  .  replevied  is  actuaUy  deUvered  to  either  party,  a 

For  the  purposes  of  justification,  each  mdivi-  person  not  a  party  to  the  action  who  claims  a 

dual  surety  must  attend  before  the  court  at  the  ^^^^  ^q  ^he  possession  of  the  chattd  so  replevied 

time  and  place  mentioned  in  the  notice  of  justi-  ©r  any  part  thereof,  which  ri^t  is  claimed  to 

fication  and  be  examined  on  oath,  touching  his  h^ve  existed  at  the  time  when  the  said  chattel 

sufficiency,  in  such  manner  as  the  court  in  its  ^^g  replevied,   may   make  an   affidavit   and 

discretion  deems  proper.    If  required  by  the  ad-  deliver  the  same  to  the  court,  stating  that  he 

verse  party,  the  examination  must  be  reduced  makes  such  claim  without  collusion  with  the 

to  writing  and  subscribed  by  the  surety.  defendant,    specifying   in    such   affidavit    the 

A  fiddity  or  surety  company  shall  justify  chattel  to  which  he  makes  claim,  setting  forth 

through  its  officers  or  attorney  in  the  manner  ^e  facts  upon  which  his  right  depencfe,  and 

required  by  law.  pra^ng  to  oe  impleaded  as  a  defendant  in  the 

llertfstlon.~Fonner  }  109  rewritten.  { i09ori»nalty  acUon.    The  court  may  hereupon  grant  leave 

I®yi^  ^"y™  ^^^  *'*^-  P'^*  Si^8<!v^26'  L.  I882.  ch.  410,  ^  ^^    ^^   ^  appear  and  defend,  and  the  pro- 

fi  1338.    Laat  sentence  new.    See  code  civ.  proc,  ft  811.         ^  ?^"  *^r  Jc-      "^1:'=**'  VT-JvlrlT  *u!ri.*rlil«4. 

Visions  of  this  act  m  relation  to  the  defendant 

§  66.  Allowance  of  undertaking.  originallv  proceeded  agwnst,  so  far  as  appUca- 

rr  ^x.  X  £  J   xu  J.     »a;^;^»»  u  T«,io*    ble,  shall  apply  to  the  said  party,  and  the  court 

If  the  court  finds  the  «^f5  «^^^^^J^^^         maV  in  ita^Ssiretion  make  sucfi  order  or  direct 

annex   the  exammat  on  to  the  ^f«^^«;    guch  delivery  of  the  property  as  may  be  just, 

^'l?,^  Its  allowance  thereon  and  cause  them  U>    ^^  thereupbn  the  eitirreoitrover^  may  be 

be  filed  with  the  clerk.  determined  in  the  action.    Nothing  in  this  sec- 

Derivations— Former  §  110  amended  by  omitting  the     . .        u^^rpv^r    nhflJI  h«  onnR^nied  to  affect  the 

woidi  "or  bail."  fi  110  originally  revised  from  code  dv.     tion,  nowever,  snail  De  oonsuruea  w  aneci^  ine 

proc,  U  581. 2926;  L.  1882,  ch,  410. 1 1338.  right  of  any  party  to  maintain  a  separate  action 

or  to  recover  damages  for  the  wrongful  taking 
S  67.  Practice  in  supreme  court  applicable.        or  detention  of  a  chattel,  unless  judgment  w 

The  prpvi«ioj«  of  law  applicabk  ^  an  action  -^£  ^^rL^gZuLveTaai'tSi 

of  replevin  in  the  supreme  <»«rt,  m  so  far  as  3/^  ^  ^^  ^J  Kj,  and  the  providona 

^ey  concern  the  duties  ««d  habUib«  of  a  P  ^  ^PP^^tJ^^  t„  ^^e  kef endant  originally 

sheriff  with  respect  to  the  talang,  keeping  ana  _„„_^_j  „.;„..  *i,-m  mnlv  ta  aaid  o^kv 

delivery  of  a  chattel  replevied,  the  proceedings  P™^?*^  "^^  them  apply  to  said  P^- 

•^  ,   .        £  Ai^i^  uJ,  ^  ^UiJA  ^tJLxn    *\%a  in  Deflfatton. — ^Former  ft  115a  amended  m  fonn.    §  110a 

upon  a  claim  of  titie  by  a  tiurd  Pf«»»  ^«  »^-  addS^by  L,  1903.  ch,  431. 

demnity  to  be  furnished  by  the  plamtiff  to  the 

sheriff  upon  such  a  claim,  the  defendant's  ans-  '.^^^^^^           .          ..-          ,. 

wer  of  title  in  a  third  person,  the  metiiod  of  §  69.  Defendant  may  demand  judgment  for 

ascertaining  damages  on  the  defendant's  default,  return  of  chattel. 

the  character  and  contents  of  the  verdict  ot  Where  a  chattel  has  been  replevied  and  the 

judgment  and  of  the  execution,  and  the  respec-  defendant  has  not  required  the  return  thereof 

tive  rights  of  action  of  the  plaintiff  and  defend-  pending  the  action,  he  may  in  his  answer  demand 

ant  upon  undertakings,  shsdl  apply  to  like  mat-  judgment  for  the  return  thereof,  either  with  or 

ters  in  this  court  in  so  far  as  such  provisions  can  without  damages  for  the  taking,  withholding  or 

be  made  applicable  thereto  and  except  as  other-  detention. 

wise  provided  in  this  act;  and  subject  to  like  Derlvrntlon.— Former   |   117   retained  with  foimal 

exception,  all  such  provisions  relating  to  a  sher«  changes.    I  117  originally  reviaed  from  L.  1882,  ch.  410. 

iff  shall  apply  to  a  marshal,  as  prescribed  in    *  ^342. 

section  one  hundred  and  fifty-one  of  this  act.  awxtpt  t?  wniTPTW 

An   undertaking   to   mdemnify   a   marshal  ARTICLE  ro UK  in 

=1  "rSSeTllst  Se^SffiSw  >e  Action  to  foreclose  a  Uen  on  a  chattel 

same  as  that  given  to  indemnify  a  sheriff  in  a  gee.  70,  What  deemed  lien  on  chattel. 

similar  case,  except  that  the  amount  thereof  71.  Warrent  of  aewij©. 

need  not  b^  mor^  than  double  the  value  of  ^  ^^^thTr^^^STSlrmaintainable. 

the  chattel  claimed  and  except  that  the  sureties  74.  judgment. 

must  possess  the  qualifications  stated  in  section  76.  M«hgr. PJJ- »d«^,^.^  _^^^^^.  ^ 

Sixty-four  of  this  act.  daimer  of  chattel. 

Dcrlvstlon. — Superaedea  fonner  |S  104,  111,  115,  116.  77.  Application  of  this  article. 

118.  120,  124,  126.    ft  104  ia  covered  by  opfe^v.  proc,, 

l^U'ii.^.d;;*^'rM?Sr?ViSSS-iv^'^y^        §70.  WhatdeemedUenonachttd. 

civ.  ppoc..  i  .1709:  J  114  i»  covered  by  cjde  <ay.  proi!„        j,     ^j^  purpose  of  this  article  a  chattel  mort- 

U^U''.r?riS.rt  ""^iTiis^i^^^^  8a«e  to  seethe  payment  of  a  loan  of  mon.^ 

code  dv.  proc..  {  1731;  U30  *»  ooverod  by  code  civ,  proc,,  ^  other  debt,  or  the  purchase  pnce  of  chattelB 

W  1726:5 1  I2ii}i  «>y«~dby  filM^/iM'J  iovCTcS  by  as  Well  as  a  contract  of  conditional  sale  of  per- 

S,S2  d^l  Mm  f  m  iaUl^rJ  by^'o^e^^rJ^^  eoual  proBerty  and  a  hiring  of  p«^nal  pronerty , 

i  1731;  i  126  b  covered  by  code  dv.  proc.,  1 1733,  where  tiue  IS  not  to  vest  m  the  person  Iiirm& 

oJM"?IS^i^H  i.ttS«S:'^  .SSrS^  ^.  until  payment  of  a  certain  sum,  shall  be  deemeS 
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PLEADINGS 


§f  71-78 


a  lien  upon  a  chattel;  and  an  action  to  foreclose 
such  a  lien  may  be  maintained. 

(Am.  by  L.  1920,  ch.  253,  in  effect  Sept.  1, 
1920.) 

% 


DcrlTBtloii.— Part  of  fonner  {(  137,  139.    }  137  o 
nally  revised  from  code  dv.  proc.,  |  1737;  |  li 


L.  1910,  eh.  542. 


39  am.  by 


{  71.  Waxnmt  of  seizure. 

In  an  action  to  foreclose  a  lien  upon  a  chattel, 
a  warrant  commanding  the  marshal  to  seize  the 
chattel  and  safely  keep  it  to  abide  the  judgment, 
mav  be  granted  by  the  court,  or  a  justice  thereof, 
and  must  be  issued  by  the  clerk.  Sections  sixty 
and  sixty-one  of  this  act  shaU  apply,  as  nearly  as 
may  be,  to  a  proceeding  taken  under  this  article. 


I. — Former  I  138  amended.  §  138  oriipnally 
leviaed  from  L.  1882,  ch.  410,  |  1330.  References  to 
warrant  of  attachment  are  omitted*  thus  avoidins  con- 
flicting deciflions  that  were  rendered  under  former  proce- 
dure. 

§72.  Affidayit  and  undertaking. 

To  entitle  the  plaintiff  to  such  a  warrant  he 
must  file  with  tne  clerk  an  undertaking  and 
must  show  by  affidavit  to  the  satisfaction  of  the 
court  that  the  plaintiff  has  a  lien  on  the  chattel, 
the  amount  thereof  and  the  facts  out  of  which 
the  same  arose  and  that  theplaintii!  is  not  in 
possession  of  the  chattel.  The  affidavit  must 
contain  a  description  of  the  chattels  so  that  ihey 
can  be  readily  identified.  The  provisions 
applicable  to  an  undertaking  to  procure  a  war- 
rant of  attachment  shall  apply,  so  far  as  practi- 
cable, to  the  undertaking  required  by  this  sec- 
tion. 

DerlrattoD. — Now. 

§  73.  When  other  actions  not  maintainable. 

No  actions  of  conversion  or  replevin  arising 

on  an  instrument  mentioned  in  section  seventy 

shall  be  maintained  against  the  conditional 

vendee,  lessee  or  mortgagor. 

Pertfattoa. — Part  of  former  {  139  amended,  i  139 
am.  by  L.  1910,  ch.  642.  Actions  asain«t  transferees  of 
chattel    permitted. 

{  74.  Judgment. 

In  an  action  to  foreclose  a  lien^  the  judgment 
in  favor  of  the  plaintiff  must  specif 3^  the  amount 
of  the  lien  ana,  when  the  chattel  is  not  in  the 
custody  of  the  mftwhAl  by  virtue  of  a  warrant, 
must  command  the  marshal  to  seize  the  chattel. 
The  judgment  must  direct  a  sale  by  a  marshal  of 
the  chattel  after  fifteen  days'  personal  service  of 
the  notice  of  sale  upon  the  defendant,  unless 
such  service  shall  be  dispensed  with  by  order  of 
the  court,  to  satisfy  the  hen  and  the  costs,  if  any. 
in  like  manner  as  where  a  marshal  sells  personal 
propert^r  by  virtue  of  an  execution,  and  the 
application  by  him  of  the  proceeds  of  sale,  less 
his  fees  and  expenses,  to  the  payment  01  the 
amount  of  the  hen  and  the  costs  of  the  action. 
It  must  also  provide  for  the  payment  of  the 
surplus,  if  any,  to  the  owner  of  the  chattel,  and 
for  the  safcJceeping  of  the  surplus,  if  any,  by  the 
clerk  of  the  court,  until  it  is  claimed  by  him.  If 
a  defendant  upon  whom  the  summons  is  person- 
ally served  is  Cable  for  the  amount  of  the  lien  or 
for  any  part  thereof,  the  plaintiff  may  also  have 
judgment  for  the  deficiency,  if  any.  The  exe- 
cution to  be  issued  to  the  marshall  shall  be  in 
accordance  wiUi  the  terms  of  the  judgment. 

Herlfmtioil. — Former  (141  amended.  (141  origin- 
inalhr  revised  from  code  civ.  proc.,  §§  1739,  1740.  Latter 
pOTOoo  of  fifst  sentenoe  new,  thus  permitting  aetiona 
without  a  warrant  of  s«iaure.    $  140  omitted. 


§75.  Marshal's  power  under  execution. 

For  the  purpose  of  seizing  a  chattel  by  virtue 
of  an  execution,  the  power  of  a  marshal  is  the 
same  as  where  he  is  required  to  replevy  a  chattel. 

DMifatloB.»New. 

§  76.  Exemption  to  and  justificfttioii  of  sure- 
ties; reclaimer  of  chatteL 

Sections  sixty-two  to  sixt^-six,  inclusive,  of 
this  act  shall  apply,  as  nearly  as  may  be,  to  a 
proceeding  taken  undar  this  article. 

DcrlTBlloii.— New. 

§  77.  AppUcation  oi  this  artide. 

The  provisions  of  this  article  shaU  not  affect 
any  rignt  or  remedy  to  foreclose  or  satisfy  a  lien 
upon  a  chattel  without  action,  and  do  not  apply 
to  a  case  where  another  mode  of  enforcing  a 
lien  upon  a  chattel  is  spedally  prescribed  by 
law. 

DcrtTBtkin.— Former  f  142  slightly  amended.  (  142 
originaliy  revised  from  coae  dv.  proc.,  f  1741. 
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8«o.  78.  Pleadings:  bills  of  particulars;  q;>eeial  appearance. 

79.  Joinder  and  severance  of  causes  of  action. 

80.  Judgment  by  default. 

81.  Offer  of  judgment. 

82.  Complaint. 

83.  Answer;  contents  thereof. 

84.  Counterclaim. 

85.  J<^der  and  severance  of  oounterolaims. 

86.  Amount  recoverable  on  counterclaim. 

87.  Reply  to  counterclaim. 

88.  Obleotions  to  jurisdiotion  and  to  pleadings. 

89.  Objeotions  which  may  ba  taken  oy  answer. 

90.  DiHMsai  erf  objections. 

91.  Judgment  upon  the  pleadings. 

92.  Signature  to  instrument;  when  deemed  genuine. 

93.  ConstruetioA  and  ameadmenta  of  pleadings,  judg- 

ment and  process. 

94.  Order  that  issues  be  tried  unnecessaiy  in  action 

against  oorporatian. 

§  78.  Pleadings;  bilis  of  particulars;  special 

Pleadings  in  actions  may  be  oral  or  written, 
verified  or  unverified,  except  that  the  pleadings 
in  an  action  to  establish  a  mechanic's  lien  must 
be  verified.  Pleadings  shall  consist  of  com- 
plaint and  answer  and,  when  ordered,  a  reply. 

1.  When  an  action  is  commenced  by  service  of 
a  summons  only,  a  statement  of  the  nature  and 
substance  of  the  plaintiff's  cause  of  action  shall 
be  endorsed  upon  or  annexed  to  the  summons. 

2.  Issue  must  be  joined  within  the  time  limi- 
ted by  the  summons;  provided,  however,  that 
when  the  Last  day  falls  on  Saturday  the  def aid- 
ant may  answer  on  the  next  business  day. 

3.  If  a  written  complaint  is  served  with  the 
summons  a  written  answer  must  be  filed;  and  if 
the  complaint  is  verified,  the  answer  must  be 
verified;  provided,  however,  that  in  an  action 
where  the  amount  claimed  ij9  one  hundred 
dollars  or  less,  the  defendant,  if  he  appears  in 
person,  may  answer  orally.  When  a  adendant 
answers  orally  a  statonent  of  the  jaature  and 
the  substance  of  the  answer  shall  6e  endorsed 
upon  or  annexed  to  the  summons.  The  address 
of  the  defendant,  or  the  office  and  post-office 
address  of  his  attorney,  shall  be  endorsed  upon 
the  summons. 

4.  At  any  time  before  judgment,  the  court  may 
direct  the  filing  of  a  written  pleaaing,  verified  or 
unverified. 
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5.  On  or  before  the  defendant's  last  day  to  statement  endorsed  upon  or  annexed  to  the 
answer,  his  time  to  move  or  answer  may  be  smnmons  sets  forth  one  or  more  causes  of  action 
extended  by  filing  with  the  clerk  a  written  upon  which  a  judgment  by  default  may  thus  be 
stipulation  of  the  parties,  or  by  order  of  the  entered  in  an  action  in  the  supreme  court, 
court  upon  cause  shown.  In  such  a  case,  if  a  verified  complaint  has  been 

6.  The  original  or  a  copy  of  a  contract  or  other  filed  and  served  with  the  summons,  the  clerk 
writing  on  which  a  cause  of  action  or  a  defense  shall  enter  judgmmt  forthwith;  otherwise  the 
or  a  counterclaim  is  founded  may  be  filed  with  clerk  must  at  plaintiff's  request  ascertain  the 
the  pleading  and  shall  be  deemed  a  part  of  the  amount  due  and  enter  judgment  therelor  in  the 
pleading.  Within  three  days  after  the  service  manner  prescribed  for  like  cases  in  the  supreme 
of  a  writttii  demand  by  either  party,  the  adverse  court,  in  aU  other  cases  where  the  defendant 
party  shall  file  with  the  cleric  the  original  or  makes  default  in  pleading  the  plaintiff  can  re- 
sworn copy  of  any  such  contract  or  other  writ-  cover  judgment  omy  on  application  to  the  court 
ing  specified  in  such  demand.    If  the  paper  is  and  proof  of  his  cause  of  action. 

not  duly  filed,  the  court  may  order  that  it  be  Deritatloii.— Supenedea  former  i  147.   See  oode  or. 

filed  and  may  exclude  it  from  evidence  if  not  p«>«..  H  ^20, 1212,  1213. 

filed  aooordingly. 

7.  In  a  proper  case  a  written  damand  for  a  §  81.  Offer  of  judgment. 

bill  of  particulars  of  the  complaint  or  county  At  the  time  of  answering  the  defendant  may 

claim  may  be  filed  with  the  clerk.   The  defend-  file  with  the  clerk  a  written  offer  to  allow  judg- 

ant  may  file  his  demand  at  the  time  of  answer-  ment  to  be  taken  against  him  for  a  sum  of  mon^ 

ing.    The  plaintiff  may  file  his  demand  three  qj  for  property  therein  specified,  with  costs,    u 

days  after  the  counterclaim  is  interposed.    J^  j^ere  are  two  or  more  defendants,  and  the  ao- 

either  case  a  bill  of  particulars  must  be  filed  ^q^  ^an  be  severed,  a  like  offer  may  be  made  by 

with  the  dark  withm  three  days  after  the  de-  one  or  more  of  them  against  whom  a  separate 


out  vermcauons,  to  oe  mea  ana  iKarycu  uy  wie  but  If  tne  plamtm  fails  to  oDtam  a  more  f avor- 

plaintiff  or  by  the  defendant  interposmg  a  coun-  ^hle  judgment,  he  cannot  recover  costs.     In- 

terclaim.  stead  of  making  a  written  offer  a  defendant  may 

8.  For  the  puri)0se  of  raising;  a  question  not  deposit  the  amount  of  his  offer  with  the  clerk, 

involving  the  merits  of  the  action,  a  party  may  £f  it  be  a  sum  of  money,  with  like  effect, 

appear  specially  by  filing  with  the  clerk,  on  or  'j^g    complaint  must  state  in  a  plain  and 

before  the  last  day  for  answering,  a  notice  of  concise  manner  the  facts  constituting  the  cause 

special  appearance  stating  the  particular  pm>  of  action, 

pose  for  which  he  appears.    In  that  event  the  DeHfatlon.— Former  {  148  with  changes  m  to  oosti. 

case  shall  be  set  down  for  hearmg,  and  the  party  aad  former  |  149  with  "conoiae  "  substituted  for  **direet.'* 

thus  appe«ing  need  not  plead  further  untU  8]«i«il2tt;rS*/?r^S^ 

directed  to  do  so  by  tne  coun.  }  82  in  the  act  as  reported  by  the  municipal  court  oomisis- 

Darlfmtloil.— Former  {  145  rewritten.    §  145  am.  by  aion.    In  course  of  paasace  through  the  Ledslatura  these 

T    lOTM  Ah  405*  L.  1911.  ch.  73:  originally  rerised  from  sections  were  oombmed;  hence  the  ojnianoa.  here,  of  1 82. 
iSdr^.pio'r'H  2935/3126.  3207;  L.  IJSJ.  ch^lO, 

•  1346.    Practioe  changed  and  new  ma^ttw  added.    Oimts  .^   Anaiiir«rfi  •  contenta  th«r«€rf 

referance  to  demurreis  as  they  are  abohshed.    (See  also  %  oO.  Answers,  COnieniS  mereoi. 

§{  88,  89.)  Subd.  **  supersedes  former  §  165.  fj^g  answer  must  contain: 

1.  A  general  or  specific  denial  of  each  material 
§  79.  Joinder  and  severance  of  causes  of  allegation  of  the  complaint  intended  to  be  oon« 
action.  troverted.  or  a  denial  of  any  knowledge  or  inf  or- 
The  plaintiff  may  include  in  the  same  com-  mation  tnereof  sufficient  to  form  a  belief.  A 
olaint  any  cause  of  action  of  which  the  court  denial  must  not  be  evasive,  and  unless  the  de- 
has  lurisdUction,  to  the  end  that  all  matters  of  fendant  intends  in  good  faith  to  controvert  aU 
diff^ence  between  the  respective  parties  may,  the  allegations  of  the  complaint  or  of  a  parti* 
so  far  as  practicable,  be  determined  in  one  ac-  cular  part  thereof,  the  demal  must  be  directed 
tion-  but  u  it  appears  to  the  court  that  causes  of  to  the  specific  all^tion  intended  to  be  oontro- 
action  so  joined  should  not  be  tried  or  disposed  verted.  .  _.  .  .  . 
of  tocether,  the  court  may  order  them  to  be  2.  A  plam  and  concise  statement  of  any  new 
triedseDarately.  or  that  the  action  be  severed,  matter  constituting  a  defense  or  counterdami. 
and  may  make  such  other  and  further  orders  as  3.  When  the  judgment  may  detoinine  the 
mav  be  necessary  or  expedient  for  the  separate  ultimate  rights  of  two  or  more  defendants  as 
disposal  thereof  between  thanselves,  a  defendant  must  demand 
Btflnilloii.-New.   Supewrfes  former  I  146.  exc^t  Buch  a  determination  in  his  answer,  whACh  must 

the  last  sentence  thereof,  w&ch  is  transferred  to  new  1 136.  be  m  writing;  and  a  copy  of  SUCh  answer  must  be 

Beetion  Is  in  accordance  with  recommendati^  .SLJi?  Served  at  least  two  days  before  trial.  Of  at  such 

S^  Y^*,*r?i?{ '^*''**''^  "^"^              (See  report,  ^^g,  ti^^  ^s  the  court  shail  direct  upon  each 

1912.  pp.  11.  iTO.)  defendant  to  be  affected  by  Oie  determinataoa 

§  80.    Judgment  by  default.  or  upon  his  attorn^  in  the  action. 

Tf  thp  defendant  fails  to  answer  within  the  Derlvatloii.— Former  ft  150  rewritten  with  addxttons. 

-utj  i;,«l^^ Ji««n*  f Ai.  thA  nliiintiff  mav  1 150  originaUy  revised  from  oode  «▼.  proe..  U  66a  ««8; 

prescnbed  time,  judgment  for  ***«  P»*|^™  "f^^  L  1882??h.  410.  t  1847.    The  second  Utenoe  of  subd.  1 

be  taken  by  default,  without  application  to  tne  ^  ^^^^^^  ^p^^  the  New  Jeney  practice  act  of  1912.  nilc« 

court  in  a  case  in  which  the  complaint  or  the  32. 40.  Subd.  3  is  based  upon  oode  civ.  proo.,  i  SZL 
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§  84.  Coimterclaim,  plaint,  or  an  objection  which,  if  sustained,  dis- 

Except  as  otherwise  provided  in  this  act,  a  posesof  the  action  without  putting  the  plaintiff 

countei^aim  and  judgment  thereon  shall  be  to  his  proof,  may  be  taken  by  allegpg  it  as  a 

governed  by  the  provisions  of  law  applicable  to  defense  in  the  answer  in  lieu  of  a  motion,  and  on 

Uke  cases  in  the  supreme  court.    -  application  of  either  party  it  must  be  disposed 

DeriratioD.— New.  See  code  civ.  proc.,  {|  502-506.  Of  before  the  trial.    When  an  objection  is  thus 

taken,  the  answer  must  specify  the  particular 

§86.  Joinder  and  severance  of  counterclaims,  objection  or  defect  upon  which  the  defendant 

There  may  be  included  in  the  counterclaim  rehes. 

any  claims  or  causes  of  action  mentioned  in  sec-  Derifatton.— New.     Penniu  the  dupoeition  before 

tion  six  of  this  act,  against  the  plaintiff,  or,  in  a  tnal  of  all  defenses  not  affectlDc  the  merits. 

]xoper   case,   against    tiie    person   wnom   he  iaa   rk-         i   <  v    xs 

represents,  and  in  favor  of  one  or  more  defend-  «  7*  Disposal  of  objections. 

ants  between  whom  and  the  plaintiff  a  separate  .^'^  ^^  court  overrules  a  defendant's  objeo- 

judgment  may  be  had  in  the  action.    But  if  it  tion  taken  by  motion,  the  court  must  allow  him 

appears  to  the  court  that  any  of  the  claims  or  *©  answer;  and  as  a  condition  thereof  may  im-. 

causes  of  actions  so  joined  dhould  not  be  tried  or  po^  costs. 

disposed  of  together,  the  court  may  order  that  ^*  ^  tiie  court  sustains  an  objection  taken  by 

they  be  tried  separately,  and  may  make  such  ^  motion  or  answer  upon  the  ground  that  the 

other  and  further  orders  as  may  be  necessary  or  pleading  is  insufficient,  the  court  must  allow  it 

expedient  for  the  separate  disposal  thereof;  and  ^  ^  amended;  and  as  a  condition  thereof  mav 

if  it  appears  to  the  court  that  any  claim  or  cause  inipose  costs;  and  if  the  party  fails  to  amende 

of  action  alleged  by  way  of  counterclaim  should  tiie  defective  pleading  or  part  of  pleading  may 

not  be  tried  or  disposed  of  in  the  pending  action,  ^e  struck  out. 

the  court  may  strike  it  out,  without  prejudice  to  .  Derlfatloii.— Adopted  from  former  |  U5,  subds.  3,  4. 

the  brinirina  of  fl.nothf>r  tirtinrx  nr  nrnn^^inir  «  ^f^  ^°^  ^^  ^-  ^^^'  ^  ^^'t  ^  ^^^l*  ^^'  ^3;  originalbr 

uie  omging  oi  anotner  acuon  or  proceeoing.  „,yj^^  ^^  ^^^  ^^  ^j  2935,  3126,  3207;  LTigsi 

Deriratloii.— New.    The  section  is  framed  in  conform-     eh.  410,  1 1346. 
ity  to  the  new  |  79.    It  is  adopted  from  the  practice  of 
SbsUnd  (Yearly  prac.  sup.  ct.,  voL  1,  order  19,  rule  3,  tM     T.,,t^.,.  ...i  ,--^^^  •ki^-^i— 

p.  222),  and  of  nSw  Jersi^  (N.  J.  prac.  act,  1912,  (  12),       »  •!•  Judgment  upon  pEeadings. 
^IX^u^^^^^LJ^^^.  ^^  P"^? J?^<^^ ^y  *!?        If  either  party  is  entitied  to  judgment  upon 

New  York  board  of  statutory  oonsohdation.    (See  report,     xt^  nJ^^Alr^JL   ^u^  ^^,^^*  ».«,.   ^-T  ^^Iz^^  -x 

1912.  pp.  11, 105.)  H  84, 85  supeisede  former  U 16W66.    *?e  pl^dinj^,  the  court  may,  on  motion  at  any 

time  after  issue  jomed,  give  judgment  accord- 
§86.  Amount  recoverable  on  connterdaim.        ingly. 

A  counterclaim  may  be  interposed  and  judg-       DerlvatloB.— New.   From  code  civ.  proe..  |  647. 

ment  thereon  in  favor  of  the  d^endant  may  be  ,«oo-      *.*•-•_        ^^^ 

rendered  for  anv  sum  not  to  exceed  one  thou-  »  r?*  Signature  to  mstrument;  when  deemed 

sand  dollars  exclusive  of  interest  and  costs.  genuine. 

DerivrntloD.— New.   Supersedes  former  \  157.   Adop-  A  signature  to  a  written  instrument  which  is 

tad  from  code  civ.  proc.,  M174,  which  apphes  to  the  city  pleaded  shall  be  taken  as  admitted  unless  the 

srt;'«oSuis; tt^'d^ -SsTtt^fiS:  Rr*y,T***t*-  ^ ■*^**  th«-eby ««  with 

Worksv.  Buffalo  Elevjkting. Co.,  176  N.Y.i.  ihe  Clerk,  withm  eight  days  after  jomder  of 

issue,  a  specific  denial  of  the  genuineness  of  the 
§87.  Reply  to  counterclaim.  signature  and  a  demand  that  it  be  proved.  Sudi 

A  reply  to  a  counterclaim  is  not  necessary;    denial  and  demand  by  a  defendant  may  be 

but  the  court  may  order  a  written  reply,  verified,    included  in  his  answer. 

or  unverified,  at  any  time  before  judgment.'      D^rtfallon.— New.    Adapted  from  Mmub.  rav.  I.,  eh. 

When  no  reply  is  filed,  the  allegations  of  the    173,  |  86. 

counterclaim  shall  be  deemed  denied,  except  as.^^^^^.  ^  ,  ... 

otherwise  provided  in  tWs  act.  §  ^3.  Construction  and  amendments  of  plead- 

DerIf»tton.-Embraces  first  two  sentences  of  former     »«8»  judgment  and  process. 

I  JSl'  *°.*^  ■^^■.**®^  matter.    Last  sentence  of  former  l.The  allegations  of  a  pleading  must  be  liber- 

I  Wi  omitted.    J  161  new  m  the  former  mumcipal  court  ^    construed  for  the  puipose  of  doing  substan- 
tial justice  between  the  parties. 

§  86.  Objections  to  jurisdiction  and  to  plead-  2.  At  any  stage  of  the  cause  the  court  must 

ingg.  allow  amendment  of  any  summons,  process, 

An  objection  Uiat  tiie  court  has  no  jurisdic-  mandate,  pleading,  order  or  jud^ent,  includ- 

tion  of  the  person  of  the  defendant  or  no  juria-  "^8  *  petition,  precqjt,  answer  and  final  ord(wr.m 

diction  of  the  subject  of  the  action  may  be  *  summary  proceedmg    if  substantial  justice 

taken  by  filing  a  notice  of  special  appearance  ^^  ^^  promoted  thereby;  and  as  a  condiUon 

as  hereinbefore  provided.    All  other  objections  thereof  may  impose  sudi  terms  as  may  be  ju^^ 

which  heretofore  might  have  been  taken  by  3.  Upon  Uke  terms  the  court  m^  du-gst  tluit 

demurrer   may   be    taken   by   motion.     The  a  retiyn  made  by  a  marshal  or  other  officer  be 

notice  of  motion  must   specify  the  grounds  amended  in  matter  of  form,  either  before  or 

thereof  and  the  particular  defects  or  objections  ^^^  judgment. 

upon  which  the  moving  party  relies.  Dertwtton.— Supergsdes  jornier  %  166  (the  provisioos 

C^^^          ^          .r^f.   «j    ^  «>  ol  which  as  to  demurrenand  adjournments  an  omitted), 

Derlfatloii.— New.    Abobshes  demurrers  and  subsh-  ^nd  {  170.    {  166  originally  revised  from  code  civ.  proc, 

tutes  notice  of  special  appearance  and  motions.    Accords  §  2044;  L.  1882.  oh.  410.  §  1347.    §  170  otiginaUy  revised 

with  recommendations  of  New  York  board  of  statutory  fjom  code  oiv.  pioe.,  4  519. 

oonsoUdation.    (See  Report.  1912,  pp.  12,  149.)    Supei^  The  subject  matter  of  amendmenU  embraced  in  fonner 

sedes  former  §§  158-160,  162  and  last  sentence  of  f  161.  §  166  is  much  enlarged  by  subd.  2. 

-.  -                «.          t_        u  By  force  of  new  S  16  many  code  provisions  as  to  amend- 

§  89.    Objections   which   may   be    taken    by  mentsi  curing  of  defects  by  verdict  or  judgment,  and  di«- 

answer  regaxd  ot  unsubstantial  errors,  apply  to  the  munidjpal 

'          .                                 .  court;  among  them  are  code  dv.  proc.,  }§  721-728,  727- 

An  objection  to  the  sufficiency  of  the  com-    f30. 
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Subd.  3,  relating  to  amendrntfit  of  »  return,  ia  Uk»n         2.  By  stipulation  of  the  parties,  to  be  filed 

•^Td^'b?IicSJ?S»LTy  nJSi  nSf*"  *""•"  '^-    'Ith  the  clerk;  or  upon  requ«t  of  the  plaintiff 

where  the  defendant  has  made  default  or  upon 
§  04.  Order  that  issues  be  tried  unnecessary    coi^ent  of  the  parties  in  open  court. 

ia  action  aeainst  COrooration.  *         Derlvrntlon.— Fonner  S  103  rewritten.    {  193  am.  by 

^  y»  «uvu  ^  j^j^  ^^^  153;  originally  rcviaed  from  L.  1882.  ch.  410. 

itation  on  adjotimmente  aboU^ed. 

_  ling  prooeedin|ai  in  caee  of  arrest  hae 

•eauiredr    "^  ^   ^  ''  been  transferred  to  §  32.    Former  B  IW.  195  omitted. 

OMvatton. — New.     Excludes  provisions   of  second         &  97.  Subpoeoa. 
addition  to  the  former  sections  mentioned  in  the  notes  to  ....  .  , 

this  title  as  having  been  superceded  or  omitted,  the  A  subpoena  requuing  a  Witness  to  appear  and 
following  sections  have  likewise  been  omitted:  H  163, 164  testify  on  the  trial  of  an  action  or  a  special  pro- 
beoause  covered  by  code  civ.  proo.,  11.524.  625;  i  189     npfidinir  ahAl]  Kp  iflmiAH  nn  thp  ripmAnH  ftf  Atthor 

because  covered  by  code  civ.  proc..  {(  630,  532.  633;  ceeoing,  snau  DC  issueci  on  tne  uanana  01  eitner 

H 171-173  because  covered  by  code  civ.  proc..  §}  539-541;  party,  by  the  clerk  of  the  court  m  the  district 

1 174  because  covered  by  code  dv.  prcjc..  J  52?Uli^?'}ZI  where  the  action  is  pending:  but  when  a  party 

teSrt1SJt§'cS±S'^^^»l!,m'L'iy^  «•  represented  by  an  attorney,  the  l.tt«;  may 

part  is  covered  by  code  orim.  proc..  ||  884,  906;  S  187  i88ue  the  subpoena  and  shaU  subscnbe  thereto 

because  covered^  code  civ.  proc..  (  820,  which  is  adopted  his  name  and  his  office  and  post-office  address, 

by  new  §  27,  subd.  3.  -pj^^  subpoena  may  be  served  anywhere  in  the 

city  of  New  York  and  may  require  the  witness 

TITLE  V  to  bring  him  an^  book  or  paper  relating  to  the 

-^        ^.       ^  .  .   ^       . .  M     ,  ,    merits  of  the  action. 

Proceedings  between  jomder  of  issue  and  trial       __    ^        „         •  ,«-        .  ,    ^ 

Derlfation. — ^Former  (  198  rewritten.    §  196  am.  by 

Article   1.  Bringing  cause  on   for  trial;   adjournments;  {"oiSi^^V^^oS?'  S"R^  .^S??*®^  '~"  ^"^  ^^'  ^'^' 

8ubt>oenas;  attachment  against  and  liabiBty  »  ^969;  L.  1882,  ch.  410.  |  1370. 
of  defaulting  witness.  t  ao    cs       •         *      u 

2.  Commission  to  take  testimony;  depontions;  S  9^*  Service  Of  SUDpOena. 

physical  examination.  A  subpoena  may  be  Served  by  any  person  Over 

AUTrrxi?  WTTJCT  ^^  ^®  ^^  eighteen  years  by  delivering  a  copy 

ARTICLE  FIRST  thereof  to  the  witness  personally  and  by  paying 

Bringing  cause  on  for  trial;  adjournments;  sub-  5' ^f^'^.T  «§.«  ^^^w  ""^^^^ '?^^ IZaT 
po^;  attachment  agidnst  and  liability  of  day's  attendanwj  at  court  No  mdeage  need  be 
defaulthig  witness  paid  or  tendered  to  the  witness. 

Derivation. — Former  }  197  amended.    (  197  originally 

Sec.  95.  How  cause  brought  on  for  trial;  notice  of  trial.  "yi?®?  'l?°».  *»^«  ^7i  P">«-  *  2970;  L.  1882,  ch.  410. 

96.  Adjournment  of  trial.  ft  1370.    Fee  mcreaaed  from  twenty-five  to  fifty  cents,  and 

97.  Subpoena.  mileage  eliminated. 

98.  Service  of  subpoena. 

99.  Attachment  against  defaulting  witness.  §  99.  Attachment  against  defaulting  witness. 

1.  Upon  satisfactory  proof  by  affidavit  or 


100.  Liability  of  defaulting  witness. 


§96.  Howcau8ebroughtonfortrial;noticeof    2!^j!^Z5^.^^^.L^?i*^Ki'!^?i.!^«Jt^^ 
Upon  joinder  of  issue  the  clerk  shall  place  the 


9  vo.  now  cause  nrougni  on  lor  truu;  notice  oi       , —  ", —  *     ,    .  rT T — u — i\. — vl^ZI 1 

^Jq^  ^^  '  refused  or  neglected  to  obey  the  subpoena,  and 

upon  the  oath  of  the  party  in  whose  bdiau  the 


upon  jomaer  oi  issue  tne  cierK  snail  place  tne  person  was  subpoenaed,  or  his  attorn^,  that 
case  upon  a  general  calendar.  Where  other  ^he  testimony  of  such  person  is  material,  the 
party  appears  in  person,  the  clerk  shall  fix  a  court  must  issue  a  warrant  of  attachment  di- 
date  for  trial  not  less  than  five  nor  more  than  .  ^ected  generaUy  to  any  marshal,  to  compel  the 
ei^t  days  after  jomder  of  issue,  and  shaU  im-  attendance  of  such  person, 
mediately  notify  the  partly  by  mail  of  such  date.  2.  Such  a  warrant  of  attachemnt  must  be 
Unless  otherwise  provided  by  the  rules,  where  executed  in  the  same  manner  as  an  order  of 
both  parties  appear  by  attorney  either  party  arrest.  The  fees  of  the  marshal  for  serving  it 
may  serve  a  notice  on  the  other  fixing  a  date  for  ^ust  be  paid  by  the  person  against  whom  it  is 
tnal  not  less  than  five  nor  more  than  eight  days  iggued  unless  he  shows  just  cause  or  a  reasonable 
aftCT  the  service  of  such  notice,  and  shall  file  excuse  for  his  omission  to  attend,  in  which  case 
sudi  notice,  with  proof  of  service  thereof,  with  ^he  party  procuring  the  warrant  must  pay  them 
^e  clCTk,  who  shall  thereupon  place  the  case  on  and  add  them  to  his  costs  if  he  recover  any. 
Uie  calendar  for  tnal.  When  a  jury  tnal  is  Derifatlan.-Former  ||  198.  199  amended.  »  198. 
demanaea  and  no  day  is  nxed  for  the  attendance  199  originally  revised  from  code  civ.  proc..  H  2971,  2972. 
of  a  iury  within  the  time  limited  as  above  pro- 
vided, the  clerk  diail  set  the  case  down  for  trial  §  100.  Liability  of  defaulting  witness, 
at  the  earliest  ^^cticable  date  on  which  a  jury  a  person  duly  subpoenaed  who  neglects  or 
wiU  be  in  attendance,  and  shall  notify  the  part-  refuses  to  obey  the  subpoena,  is  liable  to  the 
ie»-or  their  attorneys  by  mail  of  such  date.  party  in  whose  behalf  he  was  subpoenaed  for 
Derivmtioii.— New.  The  section  institutes  an  entirely  all  damages  which  the  party  sustains  by  reason 
new  practice.  ^^  ^j^^  neglect  or  refusal,  and  fifty  dollars  in 
§  96.  Adjournment  of  trial.  sdi^ti^n  thereto,  and  ia  subject  to  any  faie  or 
LT^  .  ,  ]r  .  V  J .  ,  punishment  which  may  be  imposed  m  accordance 
The  tnal  of  an  action  may  be  adjourned:  ^th  the  provisions  of  law  governing  contonpts 
1.  By  the  court  for  good  cause  shown  and  punishable  civilly, 
upon  such  terms  and  conditions  as  the  court  may  Derivatton.— Former  {  200  amended  in  form.  {  200 
deem  just.  originally  revised  from  code  civ.  proc.,  |  2979. 


tit.  5  PROCEEDINGS  BETWEEN  JOINDER  OF  ISSUE  AND  TRIAL       {{  101-108 

Auxmi?  cvrnim  power  to  iasue  a  subpoena,  to  awear  a  witneaa 

AKTICLS  SECOIVD  j^^  ^  compel  his  attendance  that  this  court 

CiMiimiMioii  to  take  testnnooy:  depoflitioiis:    "^  "^  an  action  pending  before  it. 

flftliva4i>al  AVAmmaKAiia  DwIiaMon. — Fomer  {  214  ftOQAaded.     4  214  origin- 

See.  101.  Commiasion  to  take  teetunony.  •  ^  a.    .,  .       .  « 

102.  When  oommia«oa  may  issue.  §  106.  Execution  and  retum  of  commission. 

iS  pS^'rf'S±&oo«.  .   Except  as  otherwise  provided  in  this  act  or 

105.  EzecutioD  and  return  of  oommiasion.  m  the  rules,  all  matters  With  respect  to  the  ISSU- 

106.  Suppreasion  of  dcpowtion.  oxLce,  execution  and  retum  of  the  commission, 

l«:  TS2Sr-^ifiirvT<2  wuS^  ^^^  disposal  of  it  when  returned  and  the  eflfect 

100.  Order  for  examination.  of  the  deposition  as  evidencCi  shall  be  governed 

no.  Witneaeee*  fees;  punie^ent  for  disobeying  order,     by  the  provisiona  applicable  if  the  acUon  were 

111.  Semoe  of  order  and  affidavit.  iJ:  .l^  J;,^«»^^  ^^.,-4.  ««.j  4.u«  A^^^^Ui^w^  ^aU^n 

112.  Adjournment  of  examination.  ^  t^^e  supreme  couTt  and  the  deposition  taken 

113.  Witness  oonfined  in  prison.  without  the  State  for  Use  within  the  state. 

114.  Exanunation;  manner  of  taking  and  returning         DirlfBtloil.-SuperBedes  former  »  200-211.  213,  215. 

115.  Wh«?SSS5iiriS2?*UrnSrevidence.  ^  -^^  «-  P-^-  H  001HW7.  911.  912. 

116.  Effect  of  deposition. 

117.  Physical  examination.  §  10^  Suppression  ot  deposition. 

t  tM    r^        •    •      A    ^«-    A    AS  O^  proof  Dv  affidavit  that  a  deposition  liaa 

5  101.  CommissiQn  to  take  testimony.  y^^^  improperly  or  irregularly  taken  or  returned, 
When  it  appears  by  affidavit  upon  the  ap-    or  that  the  personal  attendance  of  the  witness  " 

plication  of  either  party  to  an  action  or  special  at  the  trial  could  have  been  procured  with  due 

proceeding  that  the  testimony  of  one  or  more  diligence  by  a  subpoena  or  that  either  party  or 

witnesses,  not  within  the  city  of  New  York,  is  his  attorney  has  practiced  any  fraud  or  unfair 

material  to  the  applicant's  case,  the  court  shall  conduct  to  the  prejudice  of  tiie  adverse  party 

iasue  a   commiasion    to   a   competent    person  in  the  course  of  the  proceedings,  the  court  may 

named   therein,  .authorizing   him   to   examine  order  the  suppression  of  the  deposition  upon 

under  oath  the  witness  or  witnesses  named  application  of  the  party  aggrievec^  upon  notice. 

therein   upon   interrogatories   annexed   to   the  DetiFatloii.— Former  {  212  amended  in  form.    §  212 

OOmmission  and  to  be  settled  by  the  court  or  by     original^  revised  from  code  dv.  proc..  ft  910.    Section  is 
the  written  consent  of  the  parties,  and  to  take     «<>v«red  by  code  dv.  proc..  {  910,  but  is  retained  because  it 

and  certify  the  deposiUon  of  eaclJ  witness  and    «»***«  *°  **^*  p^'^""  ^  *^*  '^"'*- 

'^5!LS®*^^  T^i  *^®  coninMssion  by  mail,  j  ^^  Deposition  to  perpetuate  testimony, 

addressed  to  the  derk.  *              r^  ,       « -  '^.'^  .           .    j 

lMTalli».-H§  101. 102  supersede  former  §«  205,  207.  .  ^pon  proof  by  affidavit  as  prescribed  m  sec 

208.    Only  one  commissioner  is  now  provided.    Provision  tion  one  hundred  and  eight,  either  party  to  an 

that  oommission  may  issue  in  a  special  proceeding  is  new,  action  or  Special  proceeding  may  apply  to  the 

6  1M   nn.^  ^^«.««:ao;^  •«•«  :««,tA  ^^^  ^^  *^^  district  where  the  action  or  proceed- 
5  ICW.  When  commission  may  issue.  j^  j^  pending,  for  an  order  that  the  testimony 

Such  a  commission  may  issue:  of  a  witness  be  taken  to  be  used  conditionally 

L.When  the  defendant  has  made  default  in  ^g  hereinafter  provided;  or,  except  when  the 

pleading  and  the  testimony  is  required  upon  person  to  be  examined  is  confined  in  a  prison  or 

the  assessment  of  damages.      ,         ,        .  Jail  within  the  state,  such  an  order  may  be 

2.  Before  jomder  of  issue  when  thwe  is  rea-  granted  on  written  stipulation  of  the  parties. 
son  to  apprehend  that  before  issue  is  joined,  Deri^atton.— Former  H  216  and  218  combined,  con- 

and  an  appucation  for  a  commission  can  there-     densed  and  amended  so  as  to  apply  to  special  proceedings. 

after  be  made,  the  witness  will  die  or  become  un-    I  216  oripnally  revised  from  L.  1882.  ch.  4io.  5  i369. 
able  to  give  his  testimony  or  remove  so  that  his    »  ^18  ongmally  revised  from  code  civ.  proc.,  §  879. 

tertin^y  cannot  be  taken.  §  108.  The  same-affidavit  on  appUcation. 

3.  When  issue  has  been  jomed  m  an  action        *,  \: .  ,  ,  ,        .,. 

or  special  proceeding  and  the  testimony  is  mar  The  pwty  desuring  to  take  a  deposition  as 

terial  to  the  appUcant  in  the  prosecution  or  de-  prescribed  m  the  last  preceding  section,  must 

fense  thereof.  present  to  the  court  m  the  distnct  where  the 

4.  When  an  appeal  or  a  motion  for  a  new  trial  action  or  special  proceeding  is  pending,  an  affi- 
is  pending  and  the  testimony  may  be  material  davit  showing: 

to  the  applicant  upon  a  new  trial.  1-  The  title  and  nature  of  the  action  or  pro- 

Dertfatton—Subd.  2  of  i  102  is  new  and  is  taken  from  needing  and  the  namie  and  imdence  of  the  person 

code  dv. proc..  §  888,  subd.  4.  Subd.  4  of  i  102  is  new  and  to  be  examined;  and  that  the  testimonv  of  such 

is  taken  from  code  dv.  proc.,  §  888,  subd.  3.  person  is  material  and  necessary  for  the  prose- 

t  ti%n   r\                  •    •  cution  or  defense  of  the  action  or  proceeding. 

§  103.  Open  commission.  2.  That  the  person  to  be  exammed  is  about 

When  issue  has  been  joined  in  an  action  or  to  depart  from  Uie  city  of  New  York,  or  that  he 

special  proceeding  and  application   has  been  is  so  sick  or  infinn  as  to  afford  reasonable  ground 

made  as  provided  in  section  one  hundred  and  to  believe  that  he  will  not  be  able  to  attend  the 

one,  a  commission  may,  in  the  discretion  of  the  trial,  or  that  any  other  special  circumstances 

eourt,  issue  without  written  interrogatories,  or  exist  which  render  it  proper  that  he  should  be 

partly  upon  written  interrogatories  and  partly  examined;  but  this  suodivision  does  not  apply 

upon  orsJ  questions.  where  the  person  to  be  examined  is  a  party  to 

Dw liatlen.— Former  I  206  rewritten  to  conform  to  the  action,  except  in  case  of  his  sickness  or  in- 

eode  dv.  pra«M  §  803.  |  205  originally  revised  from  code  gfmitv 

dv.  proc.,  {  29dl;  L.  1882,  cb.  410,  |  1368.  ^    f^'  ^y^^  ^^^^  ^^^^  ^^  ^  examined  is  a 

S  104.  Power  of  commissioner.  corporation,  the  affidavit  shall  state  the  names 

When  a  commission  is  executed  within  the    of  the  officers  or  durectors  thereof  whose  tcsti- 

state,  the  commissioner  shall  have  the  same    mony  is  necessary  and  material,  or  the  books 
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Vfid,  papers  as  to  the  contents  of  irtiich  an  ex- 
^im^tion  or  inspection  is  doiiied;  and  the 
order  to  be  made  in  respect  thereto  ahail  direct 
the  examiaation  of  such  persons  and  the  pro- 
duction of  such  books  and  papers. 

DolntlOB.— Formet  f  217  UBcndad  id  lona.  |  217 
ori^Blly  reviMd  from  cods  av.  pioc..  f  S72. 

5 109.  Order  for  examinatiDn. 

The  court  to  iriiom  an  affidavit  is  presented, 
as  provided  in  section  one  hundred  and  eight, 
■nay,  if  the  oppomn^  paity  or  his  representative 
is  not  present,,  require  that  a  reasonable  notice 
of  the  appUcBtiott  be  given,  or  may  act  od  the 
application  at  the  time  of  such  presentation, 
uid  must  ^ant  an  order  tot  the  taking  of  the 
deposition,  if  satisfied  of  the  truth  of  the  matt«r 
stated  in  the  affidavit,  and  may  in  its  discretion 
designate  and  hmit  the  particular  matters  on 
which  the  examination  is  to  be  conducted.  The 
ord^  may  require  that  the  examination  be  con- 
'  ducted  t>efore  the  court  or  at  another  place 
named  in  the  crder,  in  which  event  the  order 
shall  require  the  witness  to  be  sworn  before  an 
offioer  authorized  to  take  and  administer  oaths. 

t  219 

5110.  Witnesses'  fees^  punidunent  for  di»- 
obeyhig  order. 

WitDesB'  fees,  as  provided  ia  this  act,  for  at- 
tendance upon  a  trial,  must  be  paid  or  tendered 
when  the  order  is  served  upon  the  party  or  person 
required  to  attend.  If  the  partv  or  person  so 
s»^ed  fails  to  obey  the  order  nia  attendance 
may  be  compelled,  and  he  may  be  punished  in 
like  manner,  as  if  he  failed  to  ob^  a  subpoena 
issued  from  the  court. 

Dertntton— Farmer  |  2: 
origiDally  r«viqed  from  code 

S  111.  Semce  of  order  and  affidavit. 

A  copy  of  the  order  and  of  the  affidavit  upon 
it^ch  it  was  granted  must  be  served  at  least 
two  days  before  the  time  fixed  for  the  examina- 
tion, upon  the  attorney  for  each  party  to  the 
action  or  special  proceeding  in  like  moDDer  as 
a  paper  in  the  action;  or  if  a  psrt^  has  not  ap- 
p(«red  they  must  be  served  upon  him  as  directed 
by  the  ordo'. 

Dcrintlon.— Penaei  i  221  »-«Buiecl  nidi  iddition 
of  "or  apscial  proMsdint.      (|  221  ori^slty  revued  fnim 

code  civ.  pnK..[87S. 

{ lis.  Adjanmment  of  exuninatioii. 
The  time  for  taking  such  examination  raay 
be  adjourned  in  like  manner  as  the  trial  of  an 


DcrmUon.— Fon 

(oimeT  municipal  col 


r  I  222  ■mended,     f  222  ll< 


{  113.  IKTitnesa  confinad  in  iniBOD. 

Where  the  party  or  other  person  to  be  ex- 
amined is  confined  in  a  prison  or  jail  within  the 
stat«,  under  sentence  for  a  misdeineanar  or 
felony,  that  fact  must  be  stated  in  the  affidavit, 
and  his  deposition  may  be  taken  as  if  he  were 
not  so  confined,  except  that  in  such  case  the 
granting  or  refusing  <^  the  order  is  always  in  the 
discretion  of  the  court.  The  order  must  require 
the  production  of  the  prisoner  by  the  person  in 
chaise  of  the  prison  or  jaif,  at  the  prison  or  jail, 
but  It  may  prescribe  such  regulations  and  re- 
strictions with  respect  thereto  as  the  court 
deems  (wopa. 


Form«  I  223  n-mnBUd.     , ^ 

nklty  terJHd  from  code  «v.  pnxi.,  i  BTT. 

i  U4.  Examination;  manner  of  taking  and 
retumiDK  deposition;  refusal  to  answer. 

The  depoaitton  shall  b«  in  the  form  ol  ques- 
tion and  answer,  and  when  completed  muEt  be 
carefully  read  to  and  subscribed  by  the  person 
examined;  and  within  three  days  thereafler, 
unlen  sooner  required  by  the  ordpr,  must  be 
filed  in  the  office  of  the  clerk  of  the  court  in  the 
district  where  the  action  or  special  proceeding 
is  pending,  together  with  the  Stipulation  or 
the  affidavit  on  which  the  order  wiis  granted, 
with  proof  of  the  sesvioe  of  the  ordei  and  of  the 
affidavit.  If  upon  an  examination,  tho  prrson 
examined  refuses  to  answer,  that  fact  must  be 
reported  to  the  court,  which  must  determine 
whether  the  question  was  relevant  and  the  wit- 
nen  bound  to  answer. 

Dtflntloii.— Fomur  |  224  i*4iiu(ed.  S<224'oriviii- 
D*Uy  revitiid  from  hkI*  civ.  proc.,  |  SSd 


S 116.  Wh«n  deposition  maj  be  read  in  evi- 

Tbe  d^oaition  may  be  read  in  e\-idcncc  by 
either  party  at  the  trial  if  it  be  satisfactorily 
proved  that  the  witness  is  dead  or  ia  unable  to 
attend  by  reason  of  his  insanity,  sickness  or 
other  infirmity,  or  that  he  is  confined  in  a  prison 
or  jail,  or  that  he  has  been  and  is  absent  from 
the  city  of  New  York,  so  that  thit  atti'ndence 
could  not,  with  reasonable  diligence,  be  com- 
pdled  by  subpoena. 

DarliaUMi. — Foimer  (  225  n-aDHt«L  1  2^  orip- 
nally  revind  from  <wde  dv.  pnc,  H  SSI.  Sf.2. 

S  lie.  BStet  of  deposition- 

The  deposition  so  read  in  evidence  has  the 
same  effect,  and  no  other,  as  the  oral  testimony 
of  the  witness  would  have;  and  an  objection  to 
the  competency  or  credibility  of  the  n-itnees,  or 
to  the  relevancy  or  substantial  com]M'tpncy  of  a 
question  put  to  him,  or  if  an  answer  given  by 
him,  may  be  made  as  if  the  witness  were  then 
examined,  and  need  not  be  noted  upon  the  dep- 
osition . 

DtflntkiD.— Fonnar  f  229  >mBDd«d  is  form.  |  S20 
orii^mlly  revised  from  ooae  dv.  proc,  |  8fi3. 

J  117.  Physical  ozamination. 

Where  a  party  allies,  either  for  a  cause  of 
action,  defense  or  counterclaim,  damiiRi's  for  per- 
sonal injuries,  the  court  shall  have  power  to 
order  that  he  submit  to  a  physical  examination 
by  one  or  more  physicians  or  surgeoiiB  under 
such  conditions  as  the  court  shall  deem  proper; 
and  the  court  must  make  such  an  order  when- 
ever the  adverse  party  shall  present  proof  to  the 
satisfaction  of  the  court  that  he  is  ignorant  of 
the  nature  and  extent  of  the  injuries  allcced. 
If  the  partv  to  be  examined  is  a  female,  she  shall 
be  entitled  to  have  the  examination  made  by 
phvsicians  or  surgeons  of  her  own  sex.  The 
oraer  must  direct  the  srarice  of  a  copy  thereof 
within  the  city  of  New  York  not  Itss  than  five 
nor  more  than  eight  days  before  the  date  fixed 
for  the  examination,  except  that  a  difl'erent 
time  for  service  may  be  directed  when  special 
reasons  therefor  are  shown  to  exist  and  arc 
recited  in  the  order. 

DertrattoD.— Nev.     Adopted  [n>m   eo<k  riv.    proc. 

S8T3.  with  chiuiEn  providiui  lor  Ite  eumiuuUoo  of  ■ 
deDdut  HBCtlinc  ■  couDleicLmim. 


tit.  6                    TRIAL;  JUftORS;  SUBMISSION  OF  CONTROVERSY  §§  118-122 

TITLSVI  ^^  claim  for  damages  or  of  the  value  of  the 

chattels  exceed  two  hundred  and  fifty  dollars, 

Trial;  jurors;  submission  of  controversy  either  party  may  demand  a  trial  by  a  iury  of 

twelve.    In  such  a  case  the  jury  fee  to  be  paid 

fiec.llS.  Jury  trial;  how  obtained;  jury  fee.  abaXL  be  six  dollars 

119.  Time  for  rendering  judxment  or  decision.  or                         *    -u   j  r       •     xi.          lj*    •  • 

lao.  Number  of  jurymen;  fee  for  jury  of  twelve.  3.  In  a  case  provided  for  in  the  Subdivision 

121.  Jury  term;  trial  juron.  next  preceding,  if  one  of  the  parties  has  de* 

m  T^Sbby'Ldil^^?^^''*'^'*^'''"'^^  manded  a  jury  of  six,  the  other  party  may  at 

124.'  Submismm  of  oontroveray  upon  agreed  facts.  ^^a^t  two  days  before  trial  file  with  the  clerk  a 

demand  in  writins  for  a  jury  of  twelve,  and,  at 

'S  lis.  Jury  trial;  how  obtained;  jury  fee.  ^c  beginning  of  we  trial,  must  pav  to  the  clerk 

1.  Either  party  at  the  time  of  pleading  or  with-  *  fee  of  three  doUars,  which  shall  be  appUed  as 

in  ;three  days  after.joinder  of  issue  may  demand  Pr^l^.'^  SS^**T  ??S  ^"^^red  and  ^ghteen. 

a  trial  by  junr.    The  demand  may  be  made  in  ^^^'  ^y  ^'  ^^22,  ch.  516,  m  effect  April  6, 1922.) 

^ti^and  fied  with  the  clerk,  or  orally  and  ^  g^SlSSr^i^^^S^^^ 

•enaorsea  upon  the  summons.     In  a  special  pro-  oh.  410.  §  1373.    Cfese  in  wEich  a  jury  of  twelve  may  be 

ceeding  the  demand  may  be  made  in  open  court  ^uwd  muiit  now  involve  more  than  s^o  instead  of  more 

ontheretum  of  the  precept.  Theparftdarmnd-  I^VS^iZ.'riffl^SS.'li^frir^.So^U^'S"?^ 

ing  a  trial  by  jury  shall,  or  upon  his  default  App.Div.4i8. 

the  other  party  may,  at  the  beginning  of  the 

toial,  pay  to  the  clerk  the  sum  of  three  dollars,  { 121.  Jury  terms;  trial  jurors. 

JJ^,r^fs;?hrfnI'\v  T  "'TSo^iS  ^j'^t  J"^  *^'^  8»«"  b« »»««  as  the  board  of  jus- 

^^Dt  1  wiflT  ^             '              •  tioesshaU  from  time  to  time  direct.   Trial  juioni 

9  HxiL^  «'  A.^^iA  ;..  ^.  j>  ._  J  4V»  :.._.  t~,  ^O'  such  terms  shall  have  the  same  qualifications 

.Ja  «- T„    ***°**^XJf  °*^  *^*^-  *?*?  ^"^  ^!!  and  shall  be  selected,  drawn  and  notified  by  the 

S^^'^cTt^'^Stle^r're^^Sirnrinl  B-e.a«thoriti«  ank  in  the  same  mann^  aa 

decide  all  questions  of  fact  and  Uw;  provided.  ^^„^"i^",^L*^?„.'^P:^!ir;'..'l^^  "R± 


trial  by  jury  shall  be  hid  in  the  same  manier  as  l^^ZT^'h^^  mSrL  .™S v  ^wT Z,^ 

if  either  pity  had  demanded  it,  and  the  jury  ^  f^  are  hereby  made  to  apply  to  this  court 

fee  shaU  be  V«iid  bv  the  plaintiff.     (Am   b^  and  to  tnal  jurors  therem.  At  least  twenty  days 

L.  1916,  ch.  1^;  L'.  1922,*^  ch.  516,  in  effect  ^"^  **»«  Tu^  **^  ""J"  *«™  *^*  "'T'n  k^ 

April  6  1922 )                                   ,    u  «  ^tv  ^^^  jurtMs  to  be  drawn  for  such  term  shall  be 

■L.i_^M.-  Jj-    »  •     ;.•.      1-^         .  XV  =  . .  fixed  by  the  board  of  justices,  and  due  notice 

JSiZ*^f;;^i^V^''XZ^u^l^tll^  thereof  shall  forthwith  be  transmitted  to  the 

I  230,  and  the  substance  of  the  fint  sentence  of  former  official  directed  by  law  tO  draw  SUCh  juroiB.    OO 

t  ^^oin'1?K  S?°**^-  *i^^  •^:^*7  ^-  i?i08'.«^-  *3i;  far  as  the  commissioner  of  jurors,  or  other  offi- 

Li.  1910,  ch.  641;  ongmal^  revised  from  code  civ.  proc.,  -^i  ^u«««.w4  -..^i-u  *u^  J.,*..  Ir  J..»L*;..«  :,,»vw. ;» 

i  2990;  L.  1882.  ch.  410.  §  1372.   i  230  am.  by  L.  1910,  ^lal  charged  With  the  duty  of  drawing  lurors  m 

oh.  401;  originally  revised  from  L.  1882,  ch.  410.  (  1384.  each  county  shall  find  it  to  be  practicable,  each 

IfSp*  .^SSSiS^^'T*"^  '~°'-^-  ^?^^'.  ''^'  *i?°'  L^?!5'  juror  drawn  shall  be  summoned  to  the  district 

Alter  submission  of  case  no  jury  tnal  can  be  ordered.  x^i.*           'j                     i            #i-* 

Jury  fee  reduced  from  four  dotlard  and  fifty  cento  to  three  neMest  tO  hlS  residence  or  place  Of  DUsmeSS. 

dollan.  Such  jurors  shall  be  paid  the  same  compensa- 
tion as  trial  jurors  in  the  supreme  court  held  in 

S  119.  Time  for  rendering  judgment  or  deci-  the  county  m  which  they  serve.    All  returns 

^on.  required  by  law  to  be  made  after  adjournment 

1.  If  a  iury  trial  is  not  demanded  or  directed  of  the  term  shall  be  made  by  the  clerk  of  the 
as  provided  in  the  last  preceding  section,  the  district  in  which  such  term  is  held,  except  as 
court  must  render  judgment  within  fourteen  provided  in  section  one  hundred  and  twenty- 
dayB  from  the  time  when  the  case  is  submitted  three  of  this  act.  In  all  proceedings  for  the  re- 
for  that  purpose,  except  when  further  time  is  mission  and  enforcement  of  fines  of  jurors  the 
given  by  the  consent  of  the  parties.  If  no  justices  of  this  court  shall  have  the  same  power 
decision  is  rendered  within  the  time  thus  limi-  and  authority  as  justices  of  the  supreme  court 
ted,  the  case  shall  be  placed  upon  the  general  and  judges  of  the  county  courts  in  the  respec- 
calendar.  (Subd.  am.  by  L.  1919,  ch.  340,  in  tive  counties.  The  board  of  justices  may,  upon 
effect  May  5, 1919.)  request  of  the  commissioner  of  jurors  or  other 

2.  A  motion  must  be  decided  within  fourteen  official  charged  with  the  duty  of  summoning 
days  aft^  it  is  submitted  for  decision,  exc^t  jurors^  depute  one  or  more  officers  of  this  court 
when  further  time  is  ^ven  by  the  consent  of  tne  to  assist  in  summoning  such  jurors. 

parties;  and  if  no  decision  is  rendered  within  the  Dertfatkm.— New.    Supenedes  provisions  contained 

time  thus  limited,  the  motion  may  be  renewed,  m  former  S|  231.  23ia.  2{i-b.  233.  235,  236.  .237.  and 

-^    .     ..          ^,  *    •  11        u             *L                           «  provides  a  tmiform  system  based  on  that  prevailmg  m  the 

Derfi«tt»n^MateruiUy   changes    the   provisions   of  l^nme  court  in  the  counties  embraced  within  the  city  of 

SS""  *  ^7^*^  Cf'^mV'n  '®i?*^S?°  ^  .J"<Jp«»t  or  New  York;  jurors  in  New  York  county,  see  judiciary  law. 

2!SfT°^A?°K*'5-iS^hMi°'i*i*°^'2''*'^*"^"?*®**  art-  XVII;  jurors  in  Kings  county,  art.  XVIII;  and  in 

from  L.  1882,  ch.  410,  f  1384.    The  court  no  longer  loses  nthnr  annntitnu  art   XVI 

iuriadiction  if  the  case  is  not  decided  within  the  time  "^^^^  counties,  an.  avi. 
limited. 

§  122.  Special  jury  list;  how  such  jurors  sum- 

S  120.  Number  of  jurymen;  fee  for  jury  of  moned. 

twelve.  If  requested  to  do  so  by  the  board  of  justices, 

1.  Except  as  hereinafter  provided,  a  jury  shall  the  commissioner  of  jurors  or  other  person 
be  composed  of  six  men.  charged  with  the  duty  of  summoning  jurors  in 

2.  In  a  special  proceeding  or  in  an  action  whare  each  county  within  the  city  of  New  York,  must, 


I 


I 


I 


§§  123-125                      N.  Y.  CITY  MUNICIPAL  COURT  fcoDE  tit.  7 

on  or  before  the  first  Monday  in  September  in  is  called  for  trial^  the  parties,  if  of  full  age,  may 
each  year,  furnish  to  the  clerk  of  one  or  more  agree  upon  a  written  statement  of  the  facta  for 
districts  of  said  court,  within  the  county  for  submission  to  the  court.  The  statement  must  be 
which  said  commissioner  or  other  officer  acts,  a  accompanied  by  a  written  submission  and  by- 
list  of  not  more  than  one  himdred  names  of  the  affidavit  of  one  or  more  of  the  parties  that 
qualified  trial  jiux>r8  residing  in  such  county,  the  controversy  is  real  and  that  the  submission 
The  clerk  of  the  court  who  shall  receive  the  jury  is  made  in  good  faith  for  the  purpose  of  determ- 
list  must  write  on  a  slip  of  paper  the  name,  resi-  ining  the  rights  of  the  parties, 
dence,  place  of  business  and  occupation  ot  each  2.  The  controversy  is  submitted  by  filing  the 
of  the  persons  named  on  said  list  and  place  the  statement,  submission  and  affidavit  in  the  office 
same  in  a  box  to  be  called  the  '^imdrawn  special  of  the  derk  in  the  district  where  the  action  or 
)ury  box. ''  Whenever  there  is  an  action  or  spec-  proceeding  is  pending ;  and  subsequent  proceed- 
lal  proceeding  to  be  tried  with  a  jurv  at  a  time  mgs  are  subject  to  all  the  provisions  of  this  act, 
other  than  a  regular  jury  term,  the  clerk  in  such  except  that  an  order  of  arrest,  a  warrant  of 
district  must  upon  the  order  of  a  justice  as  pro-  attachment,  a  warrant  of  seizure,  a  requisition 
vided  m  the  next  succeeding  sectioii,  and  in  the  to  replevy  or  an  execution  against  the  person 
presence  of  a  justice,  draw  tne  required  number  cannot  be  gninted  therein, 
of  said  slips  of  paper  from  the  undrawn  special  3.  The  action  or  proceeding  must  be  tried  by 
jury  box  and  deliver  the  names  to  a  marshal  or  the  court  upon  the  statement  alone;  and  the 
to  one  or  more  of  the  officers  of  the  court,  with  a  statement,  submission,  affidavit  and  the  judg- 
written  or  printed  notice  directed  to  each  juror,  ment  rendered  or  final  order  made,  and  any 
requiring  mm  to  attend  at  the  time  and  at  the  orders  or  papers  necessarily  affecting  such  judg- 
court  specified  in  the  notice.  The  officer,  upon  ment  or  order,  shall  constitute  the  record.  If 
receipt  of  the  said  notices,  must  immediately  the  statement  of  facts  is  not  sufficient  to  enable 
summon  each  juror  by  delivering  the  notice  to  the  court  to  decide  the  controversv,  tJie  court 
him  personally  or  by  leaving  it  at  his  resideiice  may  permit  the  filing,  within  a  fixed  time,  of  an 
with  some  person  of  suitable  age  and  discretion,  additional  or  supplemental  statement,  in  default 
and  must  thereupon  make  a  return  to  the  clerk  whereof  the  court  must  dismiss  the  submission 
of  the  court  as  to  the  manner  in  which  such  ser-  without  costs  to  ^ther  party, 
vice  was  made  by  him.  After  such  panel  of  l>ertTatloii.— Former  U  241-243  amended  and  com- 
jurors  so  summoned  has  been  discharged  by  the  ^P®^  W  241-243  originally  revised  from  code  dv.  proc, 

court  the  clerk  must  make  like  return  as  in  the  "no^  to  ^e  Vl.-The  provi^ona  of  thia  title  have  been 

case  of  jurors  summoned  pursuant  to  the  next  almost  entirely  rewritten  and  the  changes  Uierein  are 

preceding  section,  and  such  jurors  shall  be  en-  substantial.    Former  ||  239,  240  are  omitted  as  imneces- 

titled  to  the  same  compensation  and  paid  in  the  '^^  « ^^^^  *"  ^^^^'^  ^^  ""^^  *  ^^• 

same  manner  as  jurors  summoned  for  a  regular 

term.    The  slips  containing  the  names  of  the  TITLE  Vn 

i'urors  so  summoned  must  be  placed  in  a  box  to 

»e  called  the  "drawn  jury  box"  untU  all  the  Judgment  and  ezecutioii 
names  have  been  drawn  from  the  undrawn  jury 

box,  and  as  often  as  that  happens  the  whole  Article  1.  Judgments, 

number  must  be  returned  to  the  undrawn  jury  2.  Execution. 
box. 

Derivation. — 1§  122,  123  provide  for  a  special  juiy  list  ARTICLE  FIRST 

to  be  summoned  tor  jury  trials  .during  the  months  of  July  ****■  *  *'^*'*^  *  *»  w  * 

and  August,  or  at  other  times  when  there  is  no  regular 

jury.  Judgments 

§  123.  Trials  by  special  jury.  g^  125.  Judgments. 

If  in  any  action  or  special  proceeding  trial  by  J^-  Dismissal  for  neglect  to  prosecute. 

.         .    J  f_ i^j  „.  „*:«,«  «rU»n  «^  ^i^„  ;<.  ;««  127.  Judgment  for  or  against  any  of  the  parties; 

jury  is  demaiided  at  a  time  when  no  jury  is  m  Iwverance  of  acSon. 

session  and  it  appears  to  the  justice  presiding  128.  Judgment  when  defendant  liable  to  arrest, 

that  the  rights  of  a  party  may  be  prejudiced  by  12ft.  Vacating  and  amending  judgmenU  imd  orders; 

delaying  the  trial  until  the  next  jliy  term,  such  openmg  defaults  ancTgrantrng  new  trials 

justice  shall  order  the  clerk  who  has  received  »  j^25   Judements. 

the  jury  list  provided  in  the  last  preceding  seo-  tit-^i.'     xi/i-    -x  '    /  •    •  j--.i-       j^«  j  :•. 

tion  to  sumiion,  in  the  manner  therein  pre-  ,^ Within  the  hmits  of  jurisdiction  defined  m 

scribed,  such  number  of  jurors  as  such  justice  this  act,  the  court  diall  have  Pp^er  to  rend^ 

may  di^t,  to  appear  at  the  court  where  the  ac-  any  judgment  that  is  consistent  with  the  ^^ 

tion  or  proceeding  is  pending.    When  the  jury  is  made  by  the  pleadmgs  tmd  embrace^ 

summoned  to  a  court  other  than  the  one  the  clerk  the  issues.    A  judnnent  diOTaissmg  the  action 

of  which,  has  the  custodv  of  the  said  jury  Ust,  may  be  rwidered  eith^  on  the  rnente  or  with- 

J^tjTerk  of  the  court  wfeere  the  action  or  pro-  out  preju^ce  to  a  new  action   as  the  case  re- 

ieediii  is  pending,  shall,  upon  the  discharge  of  qji^es,  and  the  court  shall  mate  a. proper  nol^ 

thejiSrors,  forward  to  the  clerk  having  the  cus-  ^^^''^  ^^^»?^^  ^  prescribed  m  an  acuon 

tody  of  the  said  jury  list,  such  detailed  informs,  tried  without  a  jury  in  the  mmreme  co^  shaB 

tion,  certified  by  hkn,  as  ^11  enable  the  said  clerk  not  be  reqmred. .  All  proceec^  ^?  uT  ^ 

to  mSe  a  proper  return  as  required  by  law.  of  the  party  against  whommdgment  hw  b^ 

w  tii»«^     P    P                     -1            J  rendered,  or  who  is  requu-ed  to  pay  the  coste 

Dcrifattoii.-«ee  note  to  §  122.  ^^  ^^^  motion,  except  to  review  or  vacate  such 

.--*-«  ^    ..       ^       x_                             J  judgment  or  order  requiring  payment  of  costs, 

§124.  Submission  of  controversy  upon  agreed  '^re  stayed  without  further  direction  of  the 

^««ts.  court  until  the  payment  thereof. 

1.  At  any  time  after  joinder  of  issue  in  an  Derivation.— New.    Supersedes  former  U  248,  249. 

action  or  special  proceeding,  and  before  the  case  The  first  sentence  is  based  on  code  civ.  proc.,  1 1207,  As 


tit.  7 


JUDGMENT  AND  EXECUTION 


§§  12&-130 


to  judgmcn^f  .^mraaU  ^^^J^'  <»  the  merite  or  not,  down  for  trial.    If  a  juf^ment  taken  by  default 

""pSdin^'  !nlS'^dc^cU^^i  of  law  not  required.  OT  any  part  thereof  has  been  collected  or  other- 
Former  U  260.  252  omitted  as  unneoeeaaiy.  WUe  enforced  and  the  defendant  18  SUCCeSGEf ul 

,.--_.     .      -  .  ,    ^  upon  the  trial,  such  restitution  may  be  oom- 

§  126.  Dismissal  for  neglect  to  prosecute.  peiled  as  the  court  directs;  but  tiUe  to  property 

^  When  an  action  haa  remained  for  more  than  sold  to  a  purchaser  in  good  faith  under  execu- 

six  months  upon  the  general  calendar  or  the  tion  issued  upon  the  judgment  shall  'not  be 

calendar    for    actions    reserved    generally,    it  affected. 

inay  be  dismissed  by  the  court  upon  applica-        3.  A  motion  to  set  aside  the  verdict  of  a 

tion  of  the  defendant  on  notice;  or,  if  the  action  jury  and  to  vacate,  amend  or  modify  a  judg- 

has  remained  upon  said  calendar  for  more  ment  rendered  upon  a  trial  by  the  court  witii 

than  one  year,  it  may  be  dismissed  by  the  or  without  a  jury,  and  for  a  new  trial,  must  be 

court  of  its  own  motion.     (Am.  by  L.  1917,  made  at  the  close  of  the  trial  or  withm  twenty 

ch.  611,  in  effect  May  22,  1917.)  days  after  the  entry  of  the  judgment. 

Dertvatloii.— New.  '    4.  A  motion  for  a  new  trial  upon  the  ground 

f4AfTTj         A*  .^  M  ^^  '  oi  fraud  or  newly  discovered  evidence  must  be 

§127,  Judgment  for  or  against  any  of  the  ^3^^  with  due  diligence  and  in  no  event  later 

parties;  severance  of  action,  ^^^  on^  y^^  a£^  ^1^^  ^n^ry  ^f  ^^  judnnent; 

The  court  shall  have  power  to  render  judg-  and  unless  the  court  otherwise  duects,  it  may 

ment  for  or  against  one  or  more  plaintiffs  and  be  made  upon  affidavits  without  making  and 

for  or  against  one  or  more  defendants,  to  de-  settling  a  case. 

termine  the  ultimate  rights  of  all  the  parties        5.  A  new  trial  may  be  limited  to  the  que&- 

and  to  render  jud^ent  accordingly;  but  unless  tions  with  respect  to  which  the  verdict  or  judg- 

the  court  otherwise  directs,  a  controversy  be-  ment  is  found  to  be  wrong,  if  such  questions 

tween  defendants  shall  not  delay  a  judgment  are  separable.    If  a  vatiict  or  judgment  is  set 

to  which  the  plaintiff  is  entitled.    When  there  aside  solely  because  the  damages  are  excessive 

are  two  or  more  defendants  and  a  several  or  inadequate,  it  may  stand  in  all  other  re^)ectB 

judgment  is  proper,  the  court  shall  have  power  and  the  new  trial  may  be  limited  to  the  que&- 

to  render  judgment,  or  to  require  that  the  tion  of  damages. 

plaintiff  take  judgment  against  one  or  more  of        5.  XJpon     opening    a    default,     amending, 

them,  and  to  direct  that  the  action  be  .severed  modifying  or  vacatmg  a  judgment  or  order, 

and  proceed  against  the  others  as.  sole  defend-  or  setting  aside  the  verdict  of  a  jury  and  grant- 

*°*8-  ing  a  new  trial,  the  court  may  impose  such 

Derivation. — New.    Taken  partly  from  code  civil  terms  and  conditions  as  may  be  just, 
proo.,  If  1204,  1205,  which  apparently  form  the  eouree  of         «.  _#     x-  xt         a  j     *  c<  oe  oEo_oiiii 

part  of  5  20  of  the  New  Jei^  practioe  act.    Laat  part  „  Prt'^^?**!^^!!!-    Supemedee  former  ||  35.  263-256. 

of  fiwt  sentence  is  taken  from  last  sentence  of  code  «v.  Subd.  6  isbaajedon  the  New  Jers^  practice  rules.  72,  78. 
proc.,  {  521.    Section  complies  with  the  recommendations         Former  1 257  is  omitted  from  this  title  and  its  provision  a 

of  the  American  Bar  Association.    (See  report  of  board  of  »«» ™  ^^^^^  "^  ^^^  *  *^- 
sUt.  oansol.  1912,  p.  184.) 


§  128.  Judgment  when  defendant  liable  to 
arrest. 

When  a  judgment  is  rendered  in  a  case  where 
the  defendant  is  subject  to  arrest  and  imprison- 
ment thereon,  it  must  be  so  stated  in  the  judg- 
ment and  entered  in  the  docket.  The  clerk 
must  in  any  transcript  issued  by  him  insert 
the  words  "defendant  liable  to  execution 
against  his  person,"  and  a  like  note  must  also 
be  made  in  the  docket  of  a  judgment  by  a 
countv  clerk  where  such  a  transcript  is  filed 
with  him. 

DeriimtlMl. — ^Former  f  261  amended  in  form.  $  251 
originally  revised  from  L.  1882.  ch.  410. 1 1386. 


ARTICLE  SECOND 
Execution 

Sec.  130.  When  and  how  issued. 

131.  Issuance  and  filing  of  transcript  and  effect  thereof . 

132.  Proceedings  audnst  joint  debtors. 

133.  Docketing  jua|(ment  in  another  county. 

134.  Execution  against  marshals. 

135.  Execution;  requisites. 

136.  Execution  agamst  the  person. 

137.  The  same  —  as  affected  by  joinder  of  oauaes  of 

action. 

138.  Renewal  of  execution. 

139.  Judipnent  and  execution  in  favor  of  wage  earners . 

140.  Time  limit  of  execution. 

141.  Liability  of  marshal  to  execution  creditor. 

142.  Return  of  execution  and  satisfaction  of  judgment. 


§  129.  Vacating   and   •m^Hfag   judgments  §  130.  When  and  how  issued, 

and  orders;  opening  defaults  and  granting  new  An  execution  may  be  issued  upon  a  jud^ent 

trials.               •  either  by  the  clerk  of  the  court  in  the  district 

1.  Upon  proof  by  affidavit  or  otherwise  where  the  judgment  was  entered,  within  six 
that  a  judgment  has  been  taken  or  a  final  order  years  thereafter,  the  execution  being  directed 
made  without  service  of  summons  or  process,  to  a  marshal,  or  by  the  judgment  creditor  or 
the  judgment  or  final  order  must  be  vacated  his  attorney  after  filmg  a  transcript  of  the 
and  set  aside  by  the  court  in  the  district  where  jud^jment  with  a  county  clerk  as  provided  in 
it  was  entered.  section  one  hundred  and  thirty-one,  the  execu- 

2.  A  motion  to  open  a  default  and  to  vacate  tion  being  directed  to  a  sheriff.  But  no  execu- 
and  set  aside  a  judgment  entered  thereon  must  tion  shall  issue  out  of  this  court  after  a  trans- 
be  made  with  due  diligence  and  upon  good  criprt  has  been  issued,  and  no  transcript  shall 
cause  shown  and  in  no  event  more  than  one  be  issued  while  an  execution  of  this  court  re- 
year  after  entry  of  the  judgment;  except  that  mains  outstanding,  except  a  transcript  showing 
where  the  summons  was  served  as  prescribed  that  the  judgment  has  been  modified,  vacated 
in  section  twenty-three  of  this  act,  such  motion  or  set  aside.  When  the  execution  is  issued 
must  be  made  in  no  event  more  than  two  years  to  a  marshal  the  prospective  fees  of  the  county 
after  entry  of  the  judgment.  Upon  granting  clerk  and  sheriff  must  be  omitted.  An  execu- 
such  a  motion  the  court  must  set  the  case  tion  issued  to  the  sheriff  upon  a  judgment  in 
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• 

an  action  to  establish  a  mechanic's  lien  shall  filed,  must  furnish  to  any  person  applying  there- 
authorize  and  direct  the  sheriff  to  sell  the  ri|^t,  for  and  paving  the  fees,  one  or  more  transoriots 
title  and  interest  of  the  owner  of  the  premises  of  the  docket  of  the  judgment,  attested  by  his 
upNon  which  the  lien  set  forth  in  the  complaint  si^pature.  A  county  clerk  to  whom  such  trans- 
existed  when  the  notice  of  lien  was  filed.  cnpt  is  presented  must,  upon  payment  of  the 
DcriTatlon.r- Former  §  260  amended.  }  260  am.  by  fees  th^^for,  immediately  file  it  and  dodcet 
h  J22?'  ^  }fi'*h2^'Pit-  4«>5;  ongmaUy  revieed  from  the  judgment  in  the  appropriate  docket  book 

L.  1882,  ch,  410.  {  1392.    Allows  the  judgment  creditor  or  u^^l  ;„  i^j^  offiftp  in  HiTa  mAnnor  aa  thp  iiidff. 

his  attorney  to  issue  eseeutaon  to  the  Bhonff.  Kepi  m  nis  omce  m  iiKe  maimer  as  wie  judg- 
ment was  docketed  by  the  first  coimty  clerk. 

§  131.  Issuance  and  flnwg  of  transcript  and  ^^^  judgment  when  so  docketed  has  the  Uke 

effect  tiiereof  effect  as  it  has  in  the  county  in  which  it  was 

1.  Upon  application  of  a  judgment  creditor  **^^[?*!i"P*S  *"  tf»^Pt  *"'»  .«^  "^ 
the  cl^k  mu«t  deliver  to  Mm  a  transcript  o(  oiSSS??!!^?^"  l^^rS^iS)/""-  »  ** 
the  judgment,  except  as  provided  m  the  last. 

preceding  section.    If  the  jud^ent  is  for  the  ,  §  134.  Execution  against  marshals. 

Elaintiff  m  an  action  to  establish  a  mechanic's  *  Execution  on  a  judgment  against  a  marshal 

en,  the  clerk  shall  insert  in  the  transcript  an  or  his  sureties  shall  issue  only  to  the  shoiff 

additional    statement    that    the    action    was  after  transcript  filed  with  a  county  clerk  as 

brought  to  establish  a  mechanic's  hen  and  that  provided  in  this  article,  and  must  be  made  re- 

the  lien  has  been  duly  established  and  ad-  turnable  to  the  county  clerk, 

judged  against  the  interests  of  the  defendant  Derfratloii.— Former  §  270  amended.  }270oiigiBaUy 

m  the  prop^ty  descnbed  m  the  complaint  revised  from  L.  1882,  ch.  4io.  |  I3d8. 
when  the  notice  of  a  lien  was  filed. 

2.  Upon  presentation  of  the  transcript  and  §  135.  Execution;    requisites. 

pa3nnent  of  the  fees  therefor,  the  clerk  of  the  The  execution  when  issued  out  of  this  court, 

coimty  in  which  the  judgment  was  rendered  must  be  directed  to  a  Tnftrffhi^l  and  subscribea 

must  endorse  upon  the  transcript  the  date  of  by  the  clerk  of  the  court  in  the  district  in  which 

its  receipt,  must  file  it  in  his  office  and  must  the  judgment  was  rendered,  and  must  bear 

docket  me  judgment  as  of  the  time  of  the  re-  date  of  the  day  of  its  delivery.    It  must  state 

ceipt  of  the  transcript,  in  a  book  kept  by  him  the  names  of  the  parties,  the  district  where  and 

for  that  purpose  as  prescribed  by  law;  and  if  the  time  when  rendered,  the  amount  of  the 

the  rudgment  is  for  the  recovery  of  a  chattel  judgment  and  the  amoimt  due  thereon.     It 

which  has  been  delivered  to  the  unsuccessful  must  require  of  the  n^arshal  substantially  as 

part^  or  for  the  value  thereof,  or  for  the  es-  follows: 

tablishment  of  a  mechanic's  lien,  he  must  enter  1.  If  it  is  a  case  where  the  defendant  cannot 

in  the  docket  the  particulars  of  the  judgment  be  arrested,  it  must  dh*ect  the  officer  to  collect 

as  stated  in  the  transcript.  the  amount  due  on  the  judgment  out  of  personal 

3.  Upon  the  docketing  of  a  judgment  as  property  of  the  debtor  and  to  pav  the  same  to 
prescribed  in  this  section  it  shall  oe  deemed  a  the  clerk  or  to  the  party  entitled  tiiereto. 
judgment  of  the  supreme  court  and  may  be  2.  If  it  is  a  case  where  the  defendant  may 
enforced  accordin^y.  Nothing  in  this  section  be  arrested,  in  addition  to  the  foregoing  it  may 
shall  be  construed  to  prevent  this  court  or  a  direct  the  officer,  if  sufficient  property  of  the 
justice  thereof  from  vacating,  setting  aside  or  defendant  liable  to  execution  cannot  be  found 
modifying  the  judgment  or  staying  the  execu-  to  satisfy  the  judgment,  that  he  arrest  the  de- 
tion  thereof.  fendant  and  commit  him  to  the  jail  of  the 

Deriratton.— Former  §  261  amended  in  form.    I  261  county  wherein  the  district' in  which  the  judg- 

am.  by  L.  1908.  ch.  495;  originaU^  revised  from  L.  1882,  ment  was  entered  is  situate,  until  he  pay  tfie 

l^i?a  ^2^*VLt^Tn^^^lS:^  i^^^^  «'  ^^«*i5*^ed  accowUng  to  Uw. 

being  made  a  court  of  record  by  new  §1-  ^*  When  a  defendant  was  served  with  sum- 
mons otherwise  than  pmonally  and  did  not 

§  132.  Proceedings  against  joint  debtors.  appear  generally,  but  his  property  has  been 

An  action,  judgment  and  execution  against  duly  attached  under  a  warrant  of  attachm^t 

one  or  more  of  several  defendants  alleged  to  be  ^^^  has  not  been  vacated,  an  execution  on  the 

jointly  indebted  upon  contract,  ahaU  be  gov-  judgment  against  him  must  require  tiie  marshal 

emed  by  the  provimons  applicable  to  like  cases  ^  coUect  the  judgment  only  out  of  the  property 

in  the  supreme  court,  including  those  whereby  bo  attached.                     _^  ^    ^.       j-      ^  i.l 

a  plaintiff  who  has  recovered  judgment  against  J-  ^^^  ^*  ^^^  *^  ^^  further  durect  the 

one  or  more  of  such  defendants  may  mamtain  ?™cer  to  make  proper  return  of  the  «ecuUon 

an  action  and  recover  judgment  against  the  J?  %  ^^^^  ^(.V-  «,^"\^^T  ^^^^^^J^it®^- 

otherrto  charge  their  property  with  the  sum  tion  issued,  withm  twenty  days  from  the  tome 

-l^aining  unpaid  on  the  original  judgment.  ^^  *'^®  receipt  thereof. 

Wh«i  an  execution  upon  a  judgment  against  ,  '^'•**^^7;^°?^,*^^.*^!?4!i^'*i^^)^*ffef 

«>^v«v         ,  v«j«..l«^rn.«.«^^„4.  «*  ^rom  former  {  91.    (  271  ongmally  revised  from  L.  1882, 

one  or  more  of  such  defendants  is  issued  out  of  ch.  410,  |  1399.     «  91  originally  revised  from  L.  1882, 

this  court,  the  clerk  of  the  court  shall  make  the  ch.  4io,  1 1329. 

same  endorsements  upon  the  execution  and  the  ,  -•«   »        ^            i    *  ^u 

same  entries  in  the  docket  that  a  county  clerk  8  186.  Execution  against  the  person, 

is  required  to  make  when  execution  is  issued  If  the  execution  directs  the  arrest  of  the 

on  a  like  judgment  of  the  supreme  court.  defendant    for    want    of    sufficient    personal 

DeriY»tlim.--SuperBedes  former  |i   264-268.     See  property,  and  if  there  is  not  sufficient  personal 

oodeciv.  proo.,  {I932etseq  property  subject  to  levv  found  bv  the  officer, 

<M*  if  upon  demand  by  tne  officer  the  defoidant 

$133.  Docketing  judgment  manoflier  county,  fails  to  produce  sufficient  property,  the  officer 

The  county  clerk  with  whom  a  transcript  is  must  immediately  arrest  the  defendant.    When 
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arrested,  the  defendant  must  be  conveyed  to  levied  on  within  twenty'days  may  be  sold  after 

the  common  jail  of  the  county  wherem  the  renewal. 

district  where  the  judgment  is  entered  is  situ-  DerlTatloD.— Fonner  i  275.    OriginaUy  revised  from 

ate,  and  there  kept  in  custody  until  the  execu-  L- 1«82,  ch.  4io,  §  H06. 

IHrttatloiii     Tioati  sentence  of  former  |  146,  amended.  .              ii*i.ii 

1 146  oxicinAUy  revised  from  code  civ.  proc.  §§  484, 2937.  A  marshal  18  hable  to  an  execution  creditor 

for  the  amount  of  the  execution  in  the  follow- 

§  137.  The  same — as  affected  by  Joinder  of  ing  cases: 

causes  of  action.  1.  Where  he  suffers  the  twenty  days  to  elapse 

When  a  cause  of  action  for  which  a  defend-  without  making  a  true  return  of  the  execution 

ant  may  be  arrested  was  united  with  a  cause  of  and  filing  the  same  with  the  clerk  of  the  court, 

action  for  which  a  defendant  may  not  be  ar-  and  paying  to  him  or  to  the  party  entitled 

rested,  an  execution  against  the  person  of  the  thereto  the  money  collected  thereon, 

d^endant  cannot  be  issued  upon  the  judgment  2.  Where  he  wilfully  or  negligently  omits 

unless  it  appears  that  the  judgment  was  rend-  to  levy  on  property  of  the  defendant,  or,  if  the 

ered  solely  upon  the  cause  of  action  for  which  defendant  is  bable  to  arrest,  to  arrest  and  im- 

he  might  have  been  arrested.  prison  him  within  the  twenty  days,  or,  having 

Derlfatloii.— Former  S  272  amended  in  form.    |  272  arrested  the  defendant,  fails    to  commit  him 

originally  revised  from  L.  1882,  ch.  410,  §  1401.  to  the  county  jail  within  the  twenty  days. 

«  4M1    n              t     t              x2  DertTEttOD. — Former  §  276  amended  in  form.    |  276 

i  138.  Renewal  of  execution.  originally  revised  from  L.  1882,  ch.  410, 4  1407. 

At  the  request  of  the  judgment  creditor,  an  ^                 ^  execution  and  satisfaction 

execution  may  be  renewed  before  the  expira-  t  •  aI-.u     t             «*«^«"v**  •"«  o««aiw,«v« 

tion  of  the  twenty  days  by  the  word  "renewal"  ^'  juagment.                                     u       *•  ^^ 

being  written  thereon  with  the  date,  and  sub-  \  i?*^P^  ""^  th^  court  may  be  satisfied 

scribed  by  the  clerk  of  the  court.    Such  renewal  *°f  J^^^^^  ^^  ^^^  '^^^  ^^"^^  J^' 

has  the  same  effect  as  an  original  issue,  and  ^^^  ^  ^^  ^^  manner  as  judgments  of  the 

may  be  repeated  as  often  as  necessary.    If  an  f^Pr&ne  court,  except  as  otherwise  provided 

execution  is  returned  unsatisfied,  others  may  "itnis  section.           ,      ,                 ,  ^ 

be  issued  on  like  request  from  time  to  time  ^2    If  no  «ecution  has  been  wsued  to  a  mar- 

until  the  judgment  is  satisfied.  ^  ^f,^<>  tonsmpt  of  Uie  judgment  has  been 

Derivtloi-Former  I  273  amended  in  form.    §273  ^^  ^  *^%^.5;^1'' ^^^^^j;!^^' ^^  \^^^ 

originally  revised  from  L.  1882,  ch.  410,  §  1402.  may  be  satisfied  by  depositing  with  the  clerk 

of  the  court  in  the  district  where  the  judgment 

§  139.  Judgment  and  execution  in  favor  of  is  entered  the  fuU  amount  due  on  the  judgment, 

wage  earners.  with  interest  to  the  date  of  deposit;  whereupon 

In  an  action  by  a  journeyman,  laborer,  or  t^e  clerk  must  mark  the  record  of  the  judg- 

other   employee   whose  employment   answers  naent  satined,  aaid  m  actions  for  wages  not 

to  the  general  description  of  wage  earner,  for  exceedmg  fifty  doUarS;  may  pay  Uie  amount 

services  rendered  or  wages  earned,  if  the  plain-  deposited  m  satirfaction  of  a  judgment,  to 

tiff  recovers  a  judgment  for  a  sum  not  exceeding  wie  judgm^t  o-editor  or  his  attorney,  upon 

one  hundred  dollars,  exclusive  of  costs,  and  demand.     (Subd.  2  am.  by  L.  1916,  ch.  608; 

the  action  was  brought  within  three  months  L.  1918^  ch.  503,  m  effect  Sept.  1,  1918). 

after  the  cause  of  action  accrued,  no  property  ^,  3;  .When  a  transcript  of  a  judgment  has  been 

of  the  defendant  is  exempt  from  levy  and  sale  "led  m  the  office  of  a  county  clerk  and  no  execu- 

on  execution;  and  if  the  execution  is  returned  tion  has  been  issued  to  a  sheriff,  the  judgment 

wholly  or  partly  unsatisfied,  the  clerk  must,  may  be  satisfied  by  depositing  with  the  said 

upon  the  application  of  the  plaintiff,  issue  an  county  clo-k  the  full  amount  due  on  the  judg- 

execution  against  the  person  of  the  defendant  ment,  with  mterest  to  the  date  of  deposit,  ao- 

for  the  sum  remaining  uncollected.   A  defendant  companied  by  a  certificate  of  the  sheriff  of  the 

arrested  in  such  a  case  must  be  actually  con-  same  county,  dated  on  the  day  of  deposit,  that 

fined  in  the  jail  and  is  not  entitied  to  the  lib-  no   execution  upon  the  judgment   is  in  his 

erties  thereof,  but  must  be  discharged  after  hands;  whereupon  the  said  eoimty  clerk  shall 

having  been  so  confined  for  fifteen  days.    After  cancel  and  discharge  the  docket  of  the  judp- 

his   discharge   another   execution   against   his  ment.     (Subd.  3  am.  by  L.  1916,  ch.  508,  in 

person  shall  not  issue  upon  the  judgment,  but  effect  May  11,  1916.) 

the  judipnent  creditor  may  enforce  the  judg-  4.  When  a  judgment  docketed  in  the  office 

ment  against  his  property.    This  section  shsdl  of  a  county  clerk  has  been  satisfied  or  dis- 

apply  whether  the  defendant  be  male  or  female,  charged,  the  county  clerk  must  issue,  on  pay- 

DertratloD.— Former  §  274  amended.    }  274  am.  by  ment  of  his  fees,  a  certificate  of  the  fact,  and 

L.  1907,  ch.  425;  originally  revised  from  L.  1882.  ch.  410,  upon  filling  said  certificate  in  the  office  of  the 

*  1405.  Limit  of  amount  of  judgment  mcreaaed  to  $100.  clerk  of  any  Other  county  where  the  judgment 

^f^^^^^,^^^^-^^"^^'^'^^-''^^^'^'^  has  been  docketed,  the  clerk  of  suci^nty 

must  enter  satisfaction  of  the  judgment  ao- 

§  140.  Time  limit  of  execution.  cordingly. 

A  defendant  cannot  be  arrested  nor  can  his  '?2}7*"®";-f^T^J  SlnTSnS^  i>*  277  originally 

-^      u     -^ij   ^-»    ^«^^.4.:^*i.      «r^^.  ««TA««4^«,  reviaed  from  L.  1882,  ch.  410,  |  1408.    Provusons  aa  to 

property  be  sold   on  execution      after  twenty  depodtnew.    For  proviaion.  aa  to  satiafacUon  of  judgment 

days  from  its  issue  or  renewal,  but  property  of  the  supreme  court,  see  code  civ.  proc.,  ft§  1260 — 1272. 
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TITLE  Vin 
Clerks  and  MaxBhals 


Article  1.  Clerics. 
•2.  ManluUa. 


ARTICLE  FIRST 
Clerks 

8ec.  143.'  Duties  of  the  olerit. 

144.  Destruction  of  records  and  papers. 


ARTICLE  SECOND   ' 
Marshals 

Sec.  145.  Marshals  to  continue  in  office;  appointment  of 
their  successors;  vacancies. 

146.  Bond  of  marshal. 

147.  Action  on  marshal's  bond. 

148.  Filing  of  transcript  of  judgment  with  city  cleric; 

reducing  Ixnid. 

149.  Reducing  Ixmd  on  payment. 

160.  Mayor  to  compel  renewal  of  nuuBhal's  bond; 
removal  of  marshal. 

151.  General  powens,  duties  and  liabilities  of  «^^t^^A^^^ 

152.  Removal  and  suspension  on  charges. 

153.  Payment  of  money  received  by  m^nAitAm 


§  143.  Duties  of  the  clerk.  {  146  Marshals  to  contmue  In  office;  appoint- 

The  clerk  in  each  district  shall:  mentof  their  successors;  vacancies. 

1.  Exercise  the  powers  imposed  and  perform  The  marshals  of  the  city  of  New  York  in  office 
the  duties  conferred  upon  him  by  this  act  and  when  this  act  shall  take  effect  shall  continue  to 
the  rules  and  the  resolutions  of  the  board  of  hold  office  until  the  end  of  their  respectiye  terms, 
justices,  and  those  usually  appertaining  to  his  T^e  successors  of  said  marshals  shall  be  ap- 
office;  and  in  the  exercise  of  such  powers  and  pointed  by  the  mayor  of  said  city  for  terms  of  six 
the  performance  of  such  duties,  conform  to  the  years.  No  person  shall  be  appointed  a  marshal 
directions  of  the  court.  ^  a  borough  of  which  he  is  not  a  resident.    The 

2.  Keep  the  seal  of  tjie  court  and  affix  it  to  removal  of  a  marshal  from  the  borough  in  and 
such  papers  and  documents  as  he  may  be  re-  for  which  he  was  appointed  shall  vacate  his  of- 
quirea  to  certify.  ficc*    If  a  vacancy  in  the  office  shall  occur  other- 

3.  Keep  a  docket  book  in  such  manner  as  wisethanby  the  expiration  of  a  term,  the  person 
the  rules  may  prescribe,  and  all  other  records  appointed  to  fill  such  vacancy  shall  hold  office 
and  proceedings  of  the  court,  and  act  as  cus-  ^^^  the  unexpired  term  of  the  marshal  whom  he 
todian  of  aJU  documents,  books  and  records. 

4.  Keep  the  office  open  for  the  transaction 
of  business  during  the  hours  designated  by  the 
rules  and  resolutions  of  the  board  of  justices. 

5.  Attend  the  sittings  of  the  court,  administer 
oaths,  receive  verdicts  of  juries,   and,   in  a 


succeeds. 
Derl^atlOD.— Supersedes  $$    1425  and    1427   of   the 


Greater  New  York  charter 


pen 
jhaz 


§  146.  Bond  of  marshal. 

__  _  1.  No  marahal  shall  be  permitted  to  enter 

proper  case,  adjourn  causes,' or.  when  no  jus^  ^P^^  the  duties  of  his  office  until  he  shall  have 

tice  appears,  adjourn  causes  to  the  next  judicial  8jvwi  a  bond  as  herem  prescribed.    The  bond 

^y.  shall  be  executed  by  the  marshal  with  two  suffi- 

6.  Assume  charge  and  control  of,  and  be  ^/^$  sureties,  who  shall  be  residents  of  the  city 
responsible  for,  the  general  conduct  of  the  ®^  New  York  and  each  of  whom  shall  be  the 
business  of  his  office  and  for  the  faithful  dis-  Jf^er  of  real  estate  therein  of  the  value  of  dou- 
chai^e  of  the  duties  of  the  deputy  and  assis-  °^^  *"f  penalty  of  the  bond,  which  shall  be  the 
tant  clerks  and  other  officers  connected  with  «^^  9]  *^««  thousand  dollars.  The  bond  shaU 
the  court  provide  that  the  marshal  and  the  sureties  shall 

7.  Collect  and  receive  all  the  fees,  and  ac-  l^^^^Y  and  severally  answer  to  the  city  of  New 
count  for  and  pay  the  same  into  the  city  treas-  ^  .  ^^^  ^J  ?u??^  **^**^.  ^^J  complain,  for 
ury  monthly,  under  oath',  on  the  first  day  of  *^®  true  and  faithful  ^ecution  by  such  marshal 
each  and  every  month  or  within  three  days  ^V*^?,?"?*^  ^^  '"^  °??®-  J^^.  ^^^^  ^haU  be 
thereafter,  which  account  shall  contain  the  submitt^  for  approval  to  a  justice  of  the  court 
title  of  each  case  and  the  amount  of  fees  re-  ^the  distnctm  which  the  marshal  was  appom^^ 
ceived  therein;  and  the  salary  of  such  clerk 
shall  not  be  paid  until  he  shall  have  so  accounted 
and  paid.  He  shall  perform  no  service  until 
he  shall  have  received  the  legal  fees  therefor. 

8.  Deliver  to  his  successor  in  office  the  official 

seal  and  all  papers,  boobs  and  records  on  file 

in  his  office. 

Dcfffstton.— Former  |{  282-287.  |282  am.  by 
L.  1904.  ch.  682;  oxigizuaiy  revised  from  L.  1882,  oh.  410, 
I  1428.  {  283  originaUy  revised  from  L.  1882,  eh.  410, 
i  1429.  II  284-287  originally  revised  from  L.  1882, 
«1i.  410.  II 1409-1412. 


ed;  and  such  justice  shall  have  power  to  require 
that  the  sureties  justify  before  him  within  five 
days  after  the  bond  shall  have  been  submitted, 
and  shall  approve  or  reject  the  bond  within  five 
days  thereafter.  When  so  approved,  the  bond 
shall  be  filed  with  the  city  clerk  of  the  city  of 
New  York. 

2.  The  bond  must  be  executed,  approved  and 
filed  within  thirty  days  after  the  appointment  of 
the  marshal  or  he  shall  be  deemed  to  have 
declined  his  appointment  and  another  person 
shall  be  appointed  in  his  place. 


§  144.  Destruction  of  records  and  papers. 

The  board  of  justices  may  by  resolution 
direct  the  clerk  of  a  court  to  destroy  any  rec- 
ords or  papers  deposited  or  filed  in  his  office 
which  may  be  considered  as  no  longer  necessary. 

Derlvrntloii. — New.     Adapted  from  code  civ.  proc., 
339a. 


Derifstloii.— Former  1 294  and  former  |  301  amended. 
11  294,  301  originally  revised  from  L.  1882,  ch.  410. 
II  1700,  1708.  Amount  of  bond  increased  from  S2.000  to 
$3,000,  and  approval  by  a  justice  requirad,  instead  of 
aiiproval  by  cit^  clerk. 

Former  1 293  is  omitted. 


§  147.  Action  on  marshal's  bond. 

An  action  upon  the  bond  of  a  marshal  may  be 


tit.  9 
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K  14^154 


brought  and  prosecuted  to  judgment  in  this    his  official  acts  in  such  manner  as  shall  be  pree- 
court,  upon  leave  obtained  from  a  justice  of  this    cribed  by  the  board  of  justices, 
court,  according  to  the  provisions  relating  to  an 
action  in  the  supreme  court  by  a  private  person 
upon  an  official  bond. 


Derlfstton. — Supersedes 
code  civ.  proc,  §  1880  at  seq. 


DerlTBtloii. — Former  l§  302-305  amended  and  com- 
bined. H  302.  304  orisinally  revised  from  L.  1 882.  oh.  440. 
Sf  1700,  1711;  If  303,  305  new  in  former  municipal  court 
act.    Service  of  summons  (f  22)  or  of  a  subpoena  (f  98) 


former   ff   205,   206.     See     need  not  be  made  by  a  marshal 


There  is  no  reason  why  a  party  must  first  recover  judg- 
ment against  the  marshal  and  have  execution  returned  and 
then  obtain  leave  to  sue  on  the  bond,  as  required  by 
former  f  S  205.  206. 

Former  S  297  omitted  because  covered  by  new  §  134. 


§  162.  Removal  and  suspension  on  charges. 

The  mayor  may  remove  any  marshal  for  cause, 
provided  that  written  charges  are  first  filea 
with  the  mayor,  and  that  the  marshal  be  given 

§  148.  Filing  of  transcript  of  judgment  with  due  notice  thereof  and  be  afforded  an  opportun- 
ity clerk;  reducing  bond.  ity  to  be  heard;  and  the  mayor  may,  in  bis  dis- 

Upon  the  filing  with  the  city  clerk  of  a  tran-  cretion,  suspend  said  marshal  from  the  perf orm- 

script  of  a  judgment  on  the  bond  of  a  marshal,  *^^ce  of  his  official  duties  pending  a  hearing  upon 

the  city  clerk  shall  make  a  memorandum  on  the  the  charges.     Upon   charges  being  preferred 

bond  of  the  time  when  and  the  court  whereby  agamst  a  marshal  by  a  justice  of  the  municipal 

such  judgment  was  rendered  and  the  amount  court,  the  mayor  shall  forthwith  cause  notice  of 

thereof,  and  he  shall  be  entitled  to  a  fee  of  fifty  suspension  of  the  marshal  to  be  served  upon 

cents  tnerefor,  which  the  court  rendering  the  1"™>  *»«  the  marshal  shall  thereupon  remain 

judgment  shall  have  power  to  include  therein*  suspended  until  the  hearing  and  determination 

and  the  bond  shall  be  reduced  by  the  amount  of  ot  the  charges.    The  mayor  may,  in  his  discre- 

the  judgment.  *ion,  delegate  to  the  secretary  to  the  mayor  the 

I>ert?atloii.-^Former  f  298  amended,    i  298  originally  P<^wer  and  duty  of  hearing  the  evidence  to  be 

revised  from  L.  1882.  ch.  410.  ft  1704.  produced  upon  th^^said  hearing,  and  m  such 

.  case  the  said  secretary  shall  have  the  power  to 

§  149.  Reducing  bond  on  payment.  iggue  subpoenas,  administer  oaths  and  take  the 

Whenever  the  sureties  of  the  marshal  shall  evidence  and  shall  submit  the  same  to  the  mayor 

pay  the  amount  for  which  the  action  on  the  who  shall  forthwith  make  a  determination  there- 

marshaPs  bond  is  brought,  and  the  costs  and  on,  which  shall  have  the  same  force  and  effect  as 

disbursements  incurred  therein,  or  any  part  if  the  evidence  had  been  taken  before  the  mayor 

thereof,  they  shall  be  entitled  to  have  such  sum  in  person, 

credited  upon  the  bond  upon  presenting  to  the  JDerlmtloii.— Former  f  30^  amended  in  form.    S  306 

city   clerk   the  affidavit  of  the  plaintiff  or  his  am.  by  L.  1904,  ch.  264;  originally  revised  from  L.  1901. 

attorney  in  such  action,  acknowledging  the  pay-  °**-  *^*  *  ^'*^- 
ment;  whereupon  such  clerk  shall  endorse  the 


payment  on  tne  bond  and  the  bond  shall  be 

reduoeed  by  the  amount  so  paid. 

Dertfatfon. — Former  f  209  amended,    i  209  originally 
revised  from  L.  1882.  ch.  410,  f  1705. 


§  163.  Payment  of  money  received  by  mar- 
shals. 

Within  five  days  after  a  marshal  shall  have 
collected  or  received  any  money  upon  any  pro- 
•  «•«..         .  .  *    M         X.  tf      cess  of  the  court,  he  shall  pay  the  same,  less  his 

§  150.  Mayor  to  conipcl  renewal  of  marshal  s  ^^f^i  ^^  ^nd  disbursements,  to  the  person 
bond;  removal  of  marslial.  entitled  thereto,  or  to  his  attorney,  or  to  the 

Whenever  judgment  shall  be  rendered  on  the  clerk  of  the  court  in  the  district  from  which  such 
bond  of  a  marshal,  or  the  bond  shall  be  reduced  process  was  issued.  Upon  his  failure  to  do  so  he 
as  provided  in  the  last  preceding  section,  the  may  be  proceeded  against  as  for  a  contempt, 
city  clerk  shall  report  the  fact  to  the  mayor.  If  The  clerk  of  the  court  with  whom  such  money 
th(^ amount  of  the  judgment  is  equal  to  or  greater  is  deposited  shall  pay  the  same  on  demand  to 
than  the  amount  of  the  bond  the  mayor  shall    the  person  entitlea  thereto  or  to  his  attorney. 

direct  the  marshal  to  furnish  a  new  bond;  or,  if         Derlfstlon.— Former  (307  amended  in  form,     f  307 
the  amount  of  the  judgment  is  less  than  the     am.  by  L.  1905.  ch.  228;  L.  19 lO.  ch.  540;  new  in  former 

;amount  of  the  bond,  or  in  case  of  a  reduction    municipal  court  act. 
thereof,  the  mayor  shall  direct  the  marshal  to 


furnish  an  additional  bond  in  the  penal  sum  of 
double  the  amount  of  the  judgment  or  the  re- 
duction. If  the  marshal  fails  to  comply  with 
fiuch  direction  within  ten  days  after  notice  there- 
of, he  shall  be  removed  from  office. 

Derlfatfon. — Former  §  300  amended.  }  300  originally 
revised  from  L.  1882.  ch.  410,  S  1707.  Provision  as  to 
auspension  of  marshal  omitted. 

§  161.  General  powers,  duties  and  liabilities 
of  marshals. 

The  authority  of  a  marshal  extends  throug^h- 
out  the  city  of  New  York.  Except  as  otherwise 
prescribed  in  this  act  or  in  the  rules,  every  exe- 
cution, order  of  arrest,  warrant  of  attachment. 
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Judgments  and  orders  appealable. 

Review  of  intermediate  orders. 

Time  to  appeal. 

Notice  of  app>eal. 

Supplying  omi/Bsions;  amendments. 

Stay  of  execution  pending  appeal. 

Exception  to  and  justification  of  sureties. 

161.  Settlement  of  case  and  return  on  appeal. 

162.  Death  of  party. 

163.  Remittitur  and  return  of  papers. 

§  164.  Judgments  and  orders  appealable. 

A  party  aggrieved  may  appeal  to  the  supreme 


requisition  to  replevy,  warrant  of  seizure,  or  court,  except  when  the  judgment  or  order  or 
other  mandate  of  the  court  shall  be  served  and  final  order  was  rendered  or  made  upon  his 
executed  by  a  marshal,  and  all  provisions  of  law    default  from 


relating  to  the  powers,  duties  and  liabilities  of 
sheriffs  in  like  cases  and  in  respect  to  the  taking 
and  restitution  of  property,  shall  apply  to  mar- 
ahals.    Every  marshal  shall  keep  a  record  of 


1 .  A  judgment  in  an  action ; 

2.  A  finiu  order  in  a  special  proceeding; 

3.  An  order  granting  or  denying  a  new  trial; 

4.  An  order  granting  or  denying  a  motion  to 


vm 
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6.  Ad  order  paoting  or  denyii^  a  motion  to 
Tkcate  a  judgment  or  &  final  oraer  upon  the 
ground  that  the  judgment  was  rendered  or  the 
final  order  made  without  service  of  summons  or 
process; 

0.  An  order  granting  or  denying  a  motion  to 
discharge  a  defendant  from  arrest,  or  an  order 
panting  or  denying  a  motion  to  vacate  or  mod' 
iSy  a  warrant  of  attachment  or  a  requisition  to 
Replevy  or  a  warrant  of  seizure; 

7.  An  order  sustaining  or  overrulinfj  an  objeo- 
tion  taken  to  a  pleading  as  prescribed  m  sections 
eifdktv-eigbt  and  eigbty^nme  of  this  act,  pro- 
vided  that  leave  to  appeal  be  granted  either  by 
the  justice  who  made  tJie  order  or  by  a  justice  of 
the  appellate  court; 

8.  An  order  which  the  court  had  not  the  power 


.—Partly  new,  putly  Uiken  (rom  (onnar 

II  ZG7,  310  uid  Itom  code  dv.  proc,.  {1  1294.  1347.  |  2S7 
ND.  by  L.  IS  10.  ch.  SS8:  new  ID  fomier  muDiripsI  court  ■>«. 
f  310  un.  by  L.  1907.  ib,  664;  L.  1910,  ch.  538;  L.  1913. 
oh.  3B6;  origiiiiill]'  rtviged  ftsm  L.  1901.  cb.  466,  i  1377. 
Pn>Ti»ioD«  in  former  1  3J0  relslim  '      '  "  ■    '  " 

tlickAnndM — -■ ■— -■ 


{  155.  Review  of  intennedjate  orders. 

An  appeal  taken  from  a  judgment  or  final 
order  brings  up  for  review  an  mtermediate  order 
which  is  specified  in  the  notice  of  appeal  and 
necessarily  alTects  the  judgment  or  nnal  order 
and  has  not  already  been  reviewed  upon  a  sep- 
arate appeal. 

An  OTder  made  after  judgment  or  final  order 
ia  deemed  to  have  been  made  in  the  action  or 
spedal  proceeding  within  the  meaning  of  this 
oootion. 

Dcriiitlon. — Psxt  of  fanner  I  310  wiih  Addition  baaed 
on  c«de  dv.  proc..  1  1347;  I  310  un.  by  L.  1907,  ch.  064; 
L.  1910.  ch.  S3S;  L.  1913,  ch.  3S6;  orifinalty  reviied  from 

L.1901.Fh.  466.(1377. 

i  166.  Timt  to  appeal. 

An  appeal  must  be  taken  within  twenty  days 
after  the  entry  of  the  judgment  or  order  or  final 
order.  The  right  to  review  an  intermediate 
order  is  not  aifected  by  the  expiration  of  the 
time  within  which  a  separate  appeal  therefrom 
might  have  been  taken. 

DCTlTatlon.— Part  of  tonnBT  |  311  amended  in  form. 
t  3t1  am.  by  L.  1904.  ch.  598;  L.  1908,  ch.  22;  oricmaUy 
raviwd  fn>m  rode  dv,  pioc..  f  3010.  The  part  ofTormer 
f  31 1  TfUtias  to  appeali  from  judnnenle  rendered  vithout 
nrvire  of  proceeB  baa  been  onuttad. 

£  1B7.  Notice  of  appeal. 

An  app^  is  taken  by  filing  with  the  clerk  of 
the  court  in  the  district  where  the  judgroent, 
order  or  final  order  is  entered,  a  written  notice  of 
appeal,  subscribed  by  the  appellant  or  by  his 
"■"attorney,  and  the  clerk  shall  give  notice  thereof 
to  the  respondent  or  his  attorney  in  the  manner 
prescribetl  by  the  rules. 

DcrtvsUon.— Part  of  (Gnoer  t  311  ameodel.  {  311 
am.  by  L.  1904,  ch.  508;  L.  1908.  isli.  22;  oritfnally  revised 
from  oode  dv.  proc.,  (  3046.  PcKtii^e  dianged.  Depotit 
of  ecqta  aboliahed.    BectioD  lupenedee  former  |  312  relal- 

J  168.  SupplTing  omissions;  amendments. 

Dd'ects  or  omiesiona  in  the  proceedings  neces- 
sary to  perfect  an  appeal  or  to  stay  execution  of 
the  judgment,  final  order  or  order  appealed 
from  may  be  supplied,  or  amendment  of  such 


proceedings  may  be  granted,  by  the  appellate 
court  in  like  manner  as  though  the  appeal  were 
taken  from  a  judgment,  final  order  or  order  of 
the  supreme  court. 

DerlntiDn.— SupenedM  former  1  313  and  adopta 
code  dv.  proo.,  |  li03. 

{  l&S.  stay  of  execution  pending  appeal. 

I.Tbe  appellant  may  stay  execution  by  filing 
with  the  clerk  and  serving,  aa  hereinafter  pro- 
vided, a  written  undertaking  executed  by  one  or 
more  sureties  approved  by  a  justice  of  the  court, 
to  the  effect  that  if  the  appeal  is  dismissed,  or  if 
judgment  is  rendered  against  the  appellaiit  in 
the  appellate  court  and  an  execution  issued 
thereon  is  returned  wholly  or  jjartly  unsatisfied, 
the  sureties  will  pay  the  amount  of  the  judg- 
ment or  the  portion  thereof  remaining  unsatis- 
fied, not  exceeding  a  sum  specified  in  the  undef^ 
taking,  which  must  be  at  least  one  hundred 
dollars,  and  not  less  than  twice  the  amount  of 
the  judgment;  or,  if  the  judgment  is  for  the 
recovery,  of  a  chattel,  that  the  suretice  n*iU  pay 
the  value  of  the  chattel  together  with  cost£  and 
the  damages,  if  any,  awarded  bv  the  judgment. 
If  execution  has  been  issued,  the  service  upon 
the  sheritf  or  marshal  of  a  copy  of  the  undertak- 
ing, certified  b^  the  clerk  or  accompanied  by  an 
affidavit  showing  that  it  is  a  copy  thereof  and 
that  the  originsi  has  been  duly  tiled,  stays 
further  proceedings  under  the  execution,  sub- 
ject to  the  provisions  of  the  section  next  follow- 
mg. 

2.  In  lieu  of  an  undertaking,  the  appellant  may 
stay  execution  by  depoaiting  with  the  clerk  a 
sum  of  money  equal  to  the  amount  of  the  judg- 
ment, with  interest  thereon  for  one  j'ear,  and 
fifty  dollars  in  addition. 

ner  I  314  amaaded ;  lut  nDKinn  of 

, „ 316  ori»nally  revTjed  from  mdedv. 

proc.  (i  SOflD.  30£I.  Subd.  2  ia  ne».  See  mdc  dv.  pror., 
\l  1306,  1311. 

i  ISO.  Exception    to    and    justification    of 


The  respondent  or  his  attorney  may,  within 
five  days  after  notice  by  the  clerk  of  the  filing  of 
the  undertaking,  serve"  upon  the  appellant  or 
his  attorney  a  written  notice  that  he  pjicepts  to 
the  sufficiency  of  the  sureties.  Within  five  days 
thererfter,  the  sureties,  or  othsa*  sureties  in  a  new 
undertaking  to  the  same  effect,  must  justify  on 
at  least  three  days'  notice,  before  the  court  in 
the  district  in  which  the  judgment  was  ren- 
dered. The  court  must  endorse  u]>on  the  under- 
taking or  a  copy  thereof  its  allowance  or  rejec- 
tion of  the  sureties.  If  the  sureties  tail  or  refuse 
to  justify  after  service  of  the  notice  of  excep- 
tion, the  respondent  may  proceed  as  if  no 
undertaking  had  been  executed. 

DulTaUaii.— Former  i  31S  aroeided  go  aa  to  aroid  lb* 
rule  that  when  the  luretiea  fail  to  justify  Uwy  are  rsbiEied 
from  liability  mileea  the  eiceptioo  be  Kithdraim.  [  'Hi 
Diinjially  reviaed  from  rode  av.  proc,.  f  1"""      " 


10  N.  Y.  476;  Zweoker 


S  161.  Settlement  of  case  and  return  on  ap- 
peal. 

1.  When  an  ^peal  has  been  taken  as  herein 
prescribed,  the  stenographer's  original  trans- 
cript of  minutes  must  De  furnished  to  the  clerk 
within  ten  days  after  the  fees  therefor  have  been 
paid.  Immediately  upon  recei\*ing  such  min- 
utes the  clerk  shall  cause  notice  of  that  fact  to  be 
sent  to  the  attorney  for  the  ^pellant,  or  to  tbe 


tit.  10  008TS  AND  FEES  §{  16^164 

appellant  if  he  has  not  appeared  by  attorney. 

The  appellant  or  his  attorney  shall  then  procure  TITLB  X 

the  case  to  be  settled  on  a  written  notice  of  at  _  .  _ 

least  three  days  to  the  clerk  and  to  the  attorney  ^^^  «»^  '•^ 

for  the  respondent  or  to  the  respondent  if  he  has 

not. appeared  by  attorney,  returnable  brf^^^  ^^'leS:  N?^^t»«»  of  bankruptcy. 

justice  who  tried  the  case.      ine  clerk  must  166.  when  defendant  entitled  to  inoreaaedcocts. 

thereupon  make  a  return  to  the  appellate  court,  i<^7.  Coata  allowed  bvoourt. 

which  must  oontain  the  Bummomi  or  prec«.t,  }«|:  ?2?tS.^^M^JSSSi.. 

pleadings,  evidence  and  judgment  or  final  order  170.  Diabunementa  allowable. 

and  all  other  necessary  papers  and  proceedings,  I7i.  Review  of  taxation. 

and  have  annexed  thereto  the  opuuon  of  &  J^-  f2?dSSi5  tolSi^r*" 

court,  if  any,  and  the  notice  of  i4>p«&l.     The  174.'  Empfoyee's  action;  no  fees. 

justice  before  whom  the  case  was  tried  shall  i75.  Noxeeaorcoeta  inatateandcityaotiona. 


within  five  days  from  the  date  of  the  submission  J J^-  SenomDhM?!'  feea. 

to  him  of  the  case  on  appeal,  settle  the  case  and  its!  ManfiSr  feea. 
endorse  his  settlement  on  the  return.   The  clerk 

must  thereupon  cause  the  return  to  be  filed  5  134.  Sums  allowed, 
with  the  cltfk  of  the  appellate  court.    After  a 


may  be  compelled  by  the  appellate  ^ — .  ^  ^ .  . 

^Q  sums  as  costs: 

2.  Where  no  testimony  was  taken  and  a    .J-J""    f^   plaintiff.     Whore,    upon    issue 

''        -     -     -  joined  and  juter^  trial,^  the  plaintiff  recovers 

*"       "'        '  "        and  under   one 


u^ =  „.  apW   Such  return  BhaffoonteS  5"So       ^f^  *f  ^^^'J^^a  T  ^"S^ 

the  judgment,  Sdw  or  final  order  appealed  from  4o"»"."«^  '^*^*l??'''^**^K****'fc!jF^ 

and  aUthe  original  papers  upon  wlSStfie  judg-  doU««  /»'  every  additional  one  hundred  doUars 

ment,  order  orlSnal  oiSa  wu rendered  or  iadi,  «%f'*«*'»Sfl  Pf^  ^^'^h  S^^  ^"l^-   ,  .  , 

duly  authenticated  by  the  certificate  of  the  derlJ  2.  To  the  plaintiff.    If  the  defendant  mtw- 

ha^  the  custody  thereof,  or  copies  thereof  P^  *„?''Il*^'^»'S  ^'^  '^  .pUintiffs 

duly  Certified  by  Vioh  deric,  and  shall  have  «^  ^n  ^^  irt*"*^  T""*"   i''^'f^^ 

annexed  thereto  Uie  opinion  o/ the  court,  if  any,  costs  shaU  be  avowed  on  Uie  amount  of  the 

and  the  notice  of  aoD^  counterchum  at  the  same  rate  as  if  it  were  the 

3.  Upon  an  app^  frJm  an  order  granting  or  ^^'^.f  *  ,°.^  *^« ,  pHv'^'*,u'**^''?7«  ",  ^'** 

denyiDTa  motJoTfor  a  new  trial,  uponthe  T^J^^^'^  }'^Jh'^  *^?  plamtrfTs  clami, 

groindrof  fraud  or  newly  discovered  e^dence,  «1,'«4^*".^  ^JSl^  ^^v^'^'^i^  ^^^,i 

Se  stenographer's  minutes  of  the  trial  shaU  b^  3.  To   the  plamtoff.     J^ere  Uie  pUintaff 

induded  m  &e return  of  the  clerk  and  the  pro-  ff^^Y^ „^"*^*^''Pt''ii*K'  <*lf«°<if ' f  ^di- 
visions of  subdivision  one  of  this  section  £aU  F?,*",  ?f  ^"^'  <««*«  «¥"  »¥  «^?5?4  ?*  o"*" 
apply  to  such  an  appeal  ¥?».?*  the  rates  prescribed  m  subdivision  one 

"^    ^  oi  this  section. 

'^^!!!??*"*::7®'JE*'**^  fomer  M  317-319.    Ju^ce  4.  To  the  plaintiff.    For  each  necessary  d^ 

required  to  aettle  the  caae  only.    Bubd.  2  ia  intended  to  r««j««4.  „««.,/j  «,:*v.  +u«  «...««.»^..«  u,.  ->  .^l-»^« 

adopt  and  extend  the  practice  Mtabliahed  by  Guttenber^  fendant  served  With  the  summons  by  a  person 

▼.  Genoveae.  121 N.  Y.  Supp.  612.  Other  than  a  marshal,  one  dollar. 

5.  To  the  plaintiff.    Upon  settlement  after 

§  162.  Death  of  party.  service  of  summons  and  before  trial,  plaintiff 

When  a  party  dies  before  an  appeal  has  been  ?^^^t  entitled  to  costs  at  the  rates  prescribed 

taken,  or  wlien  a  party  to  an  appSldies  before  «  subdivision  three  of  this  section  determmed 

*h^  *At«».i  i«  lio^V^    *ha  r^m^^L^au  ^f*^  hia  by  the  amount^  of  the__settlement. 


Deri;.tloii.-Supersedes  former »  32(H322.    See  code  '^^Ifl?  judgment   after  trial,    costs  shall  be 

dv^o?.  H  I29^42w!^  "  awwded  to  him  at  the  rates  presmbed  in 

subdivision  one  of  this  section,  based  on  the 

S  168.  Remittitur^jdret^nof papers.  fiSlrTiluferr^i^Jf  Z 
The  judgment  or  order  of  the  appellate  court  amount  claimed  by  the  plaintiff  in  the  sum- 
must  be  remitted  for  enforcement  to  the  court  mons,  costs  shall  be  based  on  the  amount  of 
below;  and  the  clerk  of  the  appellate  court  shall  the  recovery  of  the  defendant, 
return  to  the  clerk  of  the  court  in  the  district  g.  To  the  defendant.  Where  the  defendant 
from  which  the  appeal  was  taken,  ail  the  papers  recovers  judgment  on  the  plaintiff's  failure  to 
upon  which  the  appeal  was  heard.  appear,  costs  to  be  awarded  to  the  defendant 
Dcrtvatton.— Former  §  327  amended  in  form,  f  327  fihaU  be  one-half  of  those  provided  in  subdivi- 
new  in  former  municipikl  court  act.    See  code  civ.  pioc..  gion  seven  of  this  section. 

**N?tito*TitleIX.-ThefoUowing  former  aectiona  of  the  ^,^'  ^o  the  defendant      Where  the  plaintiff 

act  have  been  omitted!  §  323  becauae  it  relatea  to  the  OlSCOntmues  before  tnal.  COSts  to  be  awarded 

power  of  the  aupreme  court  and  ia  aubatantially  covered  by  tO  the  defendant  shall  DC  the  same  as  those 

SS'pSlT^S^aU^l.^i.i^^.'rSrfe'SSr^  P~vided  m  subdivision  eight  of  this  s«!tion; 

covfTod  by  code  dv.procS  1317.  and  where  the  plamtiff  discontmues  dunng 

itra 
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the  trial  such  costs  shall  be  the  same  as  those 
provided  in  subdivision  seven  of  this  section. 

10.  To  either  party.  Where  no  provision 
for  costs  is  otherwise  made,  the  court,  in  its 
discretion,  may  award  a  sum  not  exceeding  ten 
dollars. 

11.  If  the  action  is  for  the  recovery  of  a 
chattel  or  the  foreclosure  of  a  lien,  the  amount 
of  the  costs  shall  be  governed  bv  the  value  of 
the  chattel  or  the  amount  of  the  lien  as  de- 
termined in  the  judgment  or  claimed  by  the 
adverse  party,  as  the  case  may  be. 

12.  The  costs  provided  for  in  this  section 
shall  in  no  event  exceed  the  sum  of  seventy- 
five  dollars. 

Derlvatioii. — Supenedea  former  \  ^2.    8  332  am.  by 

L.  1010.  ch.  538.  new  in  former  muniGi];>aI  court  act. 
Subd.  4  new;  when  summons  served  by  marshal,  see  f  170, 
subd.  1. 

§  166.  No  costs  on  plea  of  bankruptcy. 

Where    the    defendant    recovers    judgment 

upon  the  defense  of  bankruptcy,  he  shall  not 

be  entitled  to  costs. 

Derlfatloii.-~Former  (  331,  subd.  4.  S  331  orudnally 
revised  from  code  dv.  proc,  S  3075.  Subd.  1  of  former 
8  331  unnecessary:  subd.  2  unnecessary  because  former 
§  2  is  omitted;  subd.  3  unnecessarv  as  court  must  appoint 
guardian  in  any  event,    (f  26,  subd.  3. ) 

§  166.  When  defendant  entitled  to  increased 
costs. 

The  provisions  applicable  to  increased  costs 
to  a  defendant  in  the  supreme  court  shall  apply 
to  this  court,  except  that  the  costs  recoveraple 
shall  be  the  amounts  prescribed  in  this  title 
and,  in  addition,  one-half  thereof. 

D0rlfatioii.-^upersede8  former  S  333.  See  code  civ- 
proc.,  8  3258. 

§  167.  Costs  allowed  by  court. 

The  court  may,  in  its  discretion,  in  addition 
to  the  other  terms  and  conditions  in  this  act 
provided,  impose  costs  not  exceeding  ten 
dollars,  in  the  following  cases: 

1.  Upon  granting  or  denying  a  motion. 

2.  Upon  sustaining  or  overruling  an  objec- 
tion taken  to  a  pleading  as  prescribed  in  sec- 
tions eighty-eight  and  eighty-nine  of  this  act. 

3.  Upon  allowing  an  amendment  to  a  plead- 
ing. 

4.  Upon  adjournment  of  a  trial. 

DertTatton. — Supersedes  former  f §  334-336.  Former 
18  337,  338  omitted  by  reason  of  omission  of  former  88  2, 
17^186.   Former  8  339  omitted. 

§  168.  Costs  in  action  by  working  woman. 

In  an  action  brought  to  recover  a  sum  of 
money  for  waKes  earned  by  a  female  employee, 
or  for  materiids  furnished  by  her  in  the  course 
of  lier  employment  or  in  or  about  the  subject- 
matter  thereof,  or  for  both,  the  plaintiff  may, 
in  the  discretion  of  the  court,  be  allowed  the 
sum  of  ten  dollars  as  costs  irrespective  of  any 
other  costs  which  she  may  recover;  provided, 
however,  that  if  the  amount  of  damages  re- 
covered is  less  than  ten  dollars,  she  may  be 
allowed  the  sum  of  five  dollars  as  such  addi- 
tional costs. 

DcrlratioP. — Former  8  340  amended  and  the  words 
"other  than  a  domestic  servant  "  in  the  second  sentence 
struck  out.  8  340  am.  by  L.  1912,  ch.  468;  originally  re- 
vised from  L.  1882.  ch.  410,  8  1424. 

$  169.  Taxation  of  costs  and  disbursements. 


clerk  forthwith  upon  rendition  of  judgment 
and  inserted  tha'em.  Other  taxaUe  disDurse- 
ments  shall  be  taxed  by  the  derk  on  two  days' 
notice  to  be  given  by  the  party  entitled  thereto 
to  the  adverse  party.  The  clerk  shall  lUso  tax 
costs  allowed  by  the  appellate  court  and  shall 
enter  all  items  of  costs  and  disbursements  in 
the  docket  book.  All  disbursements  taxable 
on  notice  must  be  verified  by  affidavit.  The 
clerk  must  examine  all  items  presented  to  him 
for  taxation,  and,  before  allowing  any  dis- 
bursements, must  be  satisfied  that  the  items 
were  necessarily  incurred  or  that  the  services 
for  which  they  are  charged  were  necessarily 
performed. 

Dcrlvatloii. — Supersedes  former  88  341, 844. 

§  170.  Disbursements  allowable. 

A  part^r  to  whom  costs  are  awarded  shall  be 
allowed  his  necessary  disbursements  as  follows: 

1.  All  fees  paid  to  the  clerk  or  a  marshal, 
including  jury  fees. 

2.  The  legal  fees  of  witnesses. 

3.  The  legal  fees  paid  for  a  citified  copy  of 
a  deposition  or  other  paper  recorded  or  filed 
in  any  public  office,  necessarily  usecl  or  ob- 
tained for  use  on  the  trial. 

4.  The  reasonable  compensation  of  com- 
missioners for  taking  depositions. 

5.  Prospective  charges  for  filing  a  transcript 
with  the  county  clerk  and  the  sheriff's  fees  for 
receiving  and  returning  an  execution. 

6.  Such  other  reasonable  and  necessary  ex- 
penses as  are  prescribed  by  law  or  taxable  by 
express  provision  of  law. 

]>erlTation.— New.  Former  8  330  amplified.  I  330 
am.  by  L.  1907,  ch.  220;  originally  revised  from  code  dr. 
proc.,  8  3074. 


§  171.  Review  of  taxation. 

Within  ten  days  the  cleric's  taxation  may  be 

reviewed  by  the  covurt  upon  two  days'  notice. 

The  order  must  disallow  any  items  wron^ully 

included  in  the  judgment  or  add  aiiy  items 

wrongfully  omitted  therefrom,  and  direct  that 

any  sum  so  disallowed  be  credited  upon  any 

execution  or  other  mandate  issued  to  enforce 

the  judgment.    Unless  a  motion  for  review  of 

the  taxation  is  asked  for,  the  clerk's  taxation 

cannot  be  questioned  on  appeal.    . 

DertTatlon. — Former  8  342  amended.  8  342  new  in 
former  municipal  court  act;  see  code  ccv.  proc.,  88  3262- 
32S5.    Taxation  now  reviewable  within  ten  days. 

§  172.  Costs  upon  appeal;  amount. 

Costs  upon  an  appeal  may  be  awarded  by 
the  appelate  court  in  its  discretion,  and  if 
awarded  shsdl  be  as  follows: 

To  the  appellant  upon  reversal,  not  more 
than  thirty  dollars. 

To  the  respondent  upon  affirmance,  not  more 
than  twenty-five  dollars. 

To  either  party  upon  modification,  not  more 

than  twenty-five  dollars. 

Derivation. — Former  8  346  amended  in  form.  8  346 
originally  revised  from  code  civ.  proc..  8  3067.  88  334. 345. 
andprovisbns  as  to  costs  in  8  310,  are  omitted  because  they 
relate  to  the  powers  of  the  supreme  court. 

§  173.  Fees  payable  to  the  clerk* 
There  shall  be  paid  to  the  clerk  the  follow- 
ing sums  as  court  fees  in  an  action,  and  there 
Costs,  and  in  addition  thereto,  fees  paid  to    shall  be  no  others: 
the  clerk  and  the  prospective  fees  of  the  county        1.  Upon  filing  summons  with  proof  of  serv- 
clerk  and  the  sheriff,  must  be  taxed  by  the    ice  thereof,  one  dollar. 


tit.  10  CX)ST8  AND  FEES  S§  174-178 


2.  B^ore  or  at  the  beginning  of  the  trial,  ing  or  before  a  commissioner  or  justice  of  this 
as  a  trial  fee,  one  dollar.  court  taking  a  deposition,  are  entitled  to  a  fee 

3.  On  filing  notice  of  appeal,  two  dollars.  of  fifty  cents  for  each  day's  attendance. 

4.  For  issumg  an  order  of  arrest,  a  warrant  D«Hfation.-Former  §  352  lunended.   §  352  originally 

of  attachment;  a  requisition  to  replevy,   or  a  revised  from  code  civ.  proc..  SS  3318,  3327.    Fee  increaoed 

warrant  of  seizure,   one  dollar.  ^  fi^ty  cents  and  provisions  for  mileage  omitted.     (See 

6.  For  entry  of  judgment  upon  confession,  ^^^  *  ^-^ 
one  dollar. 

6.  On  a  trial  by  a  jury  of  six,  three  dollars;  §  1^-  Stenographer's  fees. 

by  a  jury  of  twelve,  six  dollars.  In  all  cases  of  appeal  from  an  order,  final 

7.  For  certifying  a  copy  of  a  paper  on  file  order  or  judgment,  where  a  transcript  of  the 
in  the  clerk's  office,  ten  cents  for  each  folio  of  steno^apher's  minutes  of  the  testimony  given 
one  hundred  words,  except  a  return  on  appesJ.  on  trial  or  hearing  becomes  a  necessal-y  part 

8.  For  issuing  a  precept  in  a  summary  pro-  of  the  return  on  appeal,  the  stenographer's 
ceeding  to  recover  possession  of  real  property,  fees  for  making  up  such  transcript  shall  be 
one  dollar.  ten  cents  for  every  one  hundred  words  actual 

9.  Upon  filing  a  precept  in  a  summary  pro-  count,  and  shall  be  paid  in  the  first  instance 
ceeding  to  recover  possession  of  real  property,  by  the  appdlant  and  be  taxable  by  him  as  a 
one  dollar.  disbursement  on  the  appeal. 

All  fees  shall  be  prepaid  before  the  service  Derivation.— Former  f  353  amended  in  form.    \  353 

shaU  be  performed.     (Am.  by  L.  1920,  ch.  610;  originaUy  revised  from  Greater  New  York  charter.  {  1367. 

L.  1922,  ch.  516,  in  effect  April  6,  1922.) 

Derivation.— Former  {  347  amended  to  conform  to  new  §  178.  Marshal's   fees. 

Buit  iA7*''S!f^'''I12S,SiSi'ti^l^  or";  Fees  9haU  be  aUowed  to  marshals  as  follows: 

warrant  of  seisure"  are  added  in  subd.  5.  For  serving  a  summons,  precept,  drder  of 

,  4-,    _      ,        I       jA             M  arrest,  requisition  to  replevy,  warrant  of  sei- 

S  174.  Employee  s  action;  no  fees.  ^^j^  o,  warrant  of  attachment,  on  each  de- 

When  the  action  is  brought  by  an  employee  fendant  served,  one  dollar, 

against  an  employer  for  services  performed  by  For  a  copy  of  a  warrant  of  attachment  served 

such  employee,  the  clerk  shall  not  demand  or  on  a  person  other  than  the  defendant  and  for 

receive  any  fees  whatsoever  from  the  plaintiff  the  making  of  an  inventory  of  the  property 

or  his  attorney,  if  the  plaintiff  shall  present  attached,  fifty  cents. 

proof  by  his  own  aflfidavit  that  his  demand  is  For  levying  an  execution  or  selling  under  an 

less  than  fifty  dollars,  that  he  is  a  resident  of  attachment,  five  cents  for  every  dollar  col- 

the  city  of  New  York,  that  he  has  a  good  and  lected  to  the  amount  of  one  hundred  dollars, 

meritorious  cause  of  action  against  the  de-  and  two  and  a  half  cents  for  every  dollar  col- 

fendant  and  the  nature  thereof,  that  he  has  lected  over  one  hundred  dollars, 

made  either  a  written  or  a  personal  demand  For  every  mile,  over  one  mile,  one  way  only, 

upon  the  defendant  or  his  agent  for  payment  when  serving  an  order  of  arrest,  requisition  to 

thereof  and  that  payment  was  refused;  provided  replevy,   warrant  of  seizure,   warrant   of  at- 

that  if  the  plaintiff  shall  demand  a  trial  by  tachment  or  execution,  six  cents,  to  be  com- 

jury,  he  must  pay  to  the  derk  the  fees  therefor,  puted  from  the  clerk's  office  of  the  court  out  of 

Derivation. — ^Former  %%  44  and  348  amended  in  form;  which  the  mandate  was   issued   to   the  place 

words  "male  or  female ''ftTuck  out.    *  44  originally  re-  where  it  was  executed; 

vised  from  L.  1882,  ch.  410,  f  1416;  L.  1887,  ch.   387.  -ri.,  «««^«.«o«,r;««  «.  L^^^.r  4-^  ^u^^i^  »^„.»-^,, 

$  348  originally  revised  from  L  1882,  ch.  410,  \  1416.  ^^^  accompanying  a  party  to  Obtain  security 

ordered  by  the  court,  one  dollar  for  each  hour 

§176.  No  fees  or  costs  in  state  and  city  actually  consumed; 

Actions.  For  taking  the  defendant  into  custody  on  an 

In  an  action  brought  in  the  name  of  the  order  of  arrest,  execution  or  commitment,  two 
people  of  the  state  of  New  York  by  the  attor-  dollars  and  fifty  cents; 
ney-general,  or  in  the  name  of  the  city  of  New  For  serving  a  subpoena,  fifty  cents; 
York  or  of  any  department,  board  or  officer  For  every  levy  actually  made  by  virtue  of 
thereof,  by  the  corporation  counsel  of  the  city  ^^  execution,  one  dollar; 
of  New  York,  for  the  recovery  of  a  penalty,  no  For  executing  a  warrant  in  a  summary  pro- 
fees  shall  be  required  to  be  paid  by  the  plaintiff  ceeding  to  recover  possession  of  real  property, 
to  the  clerk  ana  no  costs  shall  be  taxed  against  one  dollar,  and  the  same  fees  for  travehng  to 
the  plaintiff;   but  in  case   such  plaintiff  re-  execute  the  same  as  are  herein  allowed  for 
covers  judgment,  the  costs  and  taxable  dis-  executing  other  mandates; 
bursements  shall  be  included  therein,  and  if  For  advertising  for  sale  any  property  by 
collected  shall  be  accounted  for.  virtue  of  an  execution,  one  dollar; 

Derifatlon.—Re-enaots  the  substance  of  former  f  29  For    each    day's    necessary    attendance   at 

and  Greater  New  York  charter,  \  1384.     §  29  am.  bv  such  sale,  one  dollar. 

^lJ^^^^^oTU^%\}Yrev\aeAitomOTeB^^^ewYoA.  The  said  marshals  shall  perform  all  other 

Fornler  %  349  omitted  because  contained  in  Greater  New  BCrvices  required  of  them  by  law,  without  any 

York  charter,  %  1550.  fees  or  compensation,  and  no  other  fees,  charges, 

I  ^°2S^  '  ^^•«??5*^li**,^"~rt'  /S?'  <>°^**«*  because  or  compensation  shall  be  allowed  to,  demanded 

Included  m  new  J  118.  sul>d.  1  and  1 121.  ^^  cha^d  by  them. 

§  176.  Witnesses'  fees.  Derifatlon.— Former   f   354   revised   and   amended. 

nr-i.                                 .•                           -  1                 1  L364  originally  revised  from  L.  1882.  ch.  410,  8  1710. 

Witnesses  m  an  action  or  a  special  proceed-  Former  \\  355.  356  are  omitted. 

vm 
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Deflnltions;  constnictioa  and  efEect  of  set 

Sm.  179.  Dcdnition*. 

180.  Prefumptioa  of  nculuiCy. 

ISI.  Bvdng  eluiae. 

184  Comtracaoo. 

183.  SntioDaof  t»denotftiqtlii]*bt«. 

ISe.  Wli«n  Ui  take  eBect 

f  170.  DeflnitioiiB. 

Tile  following  worda  used  in  this  act  shall 
h»ve  the  meaning  attached  to  them  in  this 
section,  unless  otherwise  apparent  in  the  eon- 
text: 

1.  The  word  "attorney"  means  a  duly 
licensed  attorney  of  the  supreme  court  of  this 
state. 

2.  The  word  "district"  means  a  district  of 
the  municipal  court  of  the  city  of  New  York. 

3.  The  word  "clerk  "means  the  clerk,  deputy 
clo'k  or  aHsistant  -clerk  or  their  successors. 

4.  The  word  "rules"  means  the  rules  duly 
adopted  by   the  board  of  justices. 

DtrtntloD.— Fanner  |  300  smwded.     [  360  Bmeadsd 

byL.I907.cli.603-,ori^»lly— ^— " ^    •'"'"-'-  "" 

11437.    Mort   '  ■  --■■^- 
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L.  1B83,  ob.  410,  |  S143.     B«  KrniAl  e_ 

■tructioD  lav.  H  63.  M. 

i  18S.  Cosstructioii. 

A  reference,  in  laws  not  repealed,  to  pro- 
visions of  law  incorporated  ibto  this  act  and 
repealed,  shall  be  construed  as  applying  to  the 
provisions  so  incorporat«d.  In  th(^  term  "here- 
inattCT  prescribed,  or  words equivalpct  theretfl, 
used  in  sections  of  the  Qreater  Xew  YoA 
charter  relating  to  this  court,  which  are  unre- 
pealed, the  reference  shall  be  deemed  to  e'ttenil 
to  this  act. 


UDitructkiD  l&Wi  I  95. 


'   I   3 


tt  covered  by  geQ«f*l  ojcil 


J  180.  Presumption  of  r^pilarity. 

The  provisions  of  this  act  rfiftll  be  liberally 
construed  in  furtherance  of  justice.  The  pre. 
sumption  of  regularity  shall  attach  to  the 
pro<%edingB,  judgments,  orders  and  final  orders 
of  this  court,  and  every  fair  intendment  shall 
be  made  in  favor  of  its  jurisdiction. 

PtriTatton.— Ns*. 

i  181.  Saving  dauM. 

This  act  shall  not  be 
create  a  vacancy  in  any  office 


i  183.  Sections  of  the  code  not  appticabls. 

The  provisions  of  sections  thirty-two  hun- 
dred and  seven  to  thirty-two  hundred  and 
fourteen,  incluaiTe,  and  section  thirty- two 
hundred  and  eighteen,  of  the  code  of  civil 
procedure,  shall  not  apply  to  actions  or  pro- 
ceedings in  this  court, 
civ.  proc..  1 32  IS. 

§  184.  Laws  repealed. 

The  laws  or  parts  thereof  specified  in  the 
schedule  hereto  annexed  and  all  acts  amenda- 
tory thereof  or  supplemental  thereto,  in  force 
when  this  act  takes  effect,  are  hereby  repealed. 

•xrivatlau. — Fdrmer  |  304.  Bte  EenpnJ  nnainictiDa 
taw,  1 90. 

i  186.  Short  title  of  act 
The  short  title  of  this  aot  shall  be  the  New 
York  city  municipal  court  code. 
Dotnllwi.— Fonoer  I  366  uncDdod. 

1 186.  When  to  take  efioct 
This  act  shall  take  effect  on  the  first  day  of 
September,  nineteen  hundred  and  fifteen. 

DertTattan.— Formir  1 3M  uneDd^d. 


SCHEDULE  OF  LAWS  REPEALED 


INDEX  TO  THE  NEW  YORK  CITY  MUNICIPAL 

COURT  CODE 

R«f «rttiio66  are  to  sactiom 

A 
Abandonment  bond. 

jurisdiction  in  action  brought  by  oommiaaioner  of  public  charities  or  overseer  of  the  poor 6 

Accounts. 

rules  relating  to 8 

Actions. 

commencement 17,  18,  78 

dismissal  for  neglect  to  prosecute 126 

joinder  of  causes 79 

execution  against  person 137 

severance  of  causes 79 

transfer  to  another  (tistrict 17 

venue 17 


Adjournments. 

when  allowed. 


96 


Administrators. 

actions  by  or  against  foreign 6 


amendment 93 

contents 83 

objections  which  may  be  taken  by 89 

reciuisites : 78 

service 83 

Appeals. 

amendments  to  perfect 158 

costs 172 

death  of  party,  effect 162 

execution,  stay 159 

filing  notice,  fees 173 

intermediate  orders,  review 155 

judgments 154 

notice 157 

orders 154 

remittitiir  and  return  of  papers 163 

return 161 

settlement  of  case 161 

sureties,  exception  to  and  justification  of 160  < 

time  within  which  to  be  taJcen 156 

Arbitration. 

jurisdiction 6 

rules  for  establishment  of  system 8 


( 


adjournments 32 

bail,  motion  to  reduce , 38 

notice  of  justification 36 

rejection * 36 

qualificationa  of 35 

detention  of  defendant 32 

discharge  on  giving  bail  or  making  deposit . . . , 34 

on  motion 37 

endorsement  of  summons  for  execution  against  the  person 25 

execution  against  the  person  of  defendant 137 

of  judgment,  additional  to 135 

1177 


( 


INDEX 

Amit— Continued. 

grounds W 

judgment  when  defendant  liable 13S 

order,  directions  in 31 

feea  on  issuing ITS 

serving,  marshal's  fece 178 

papers  to  be  delivered  by  marshal ^ 38 

pIsintifiF  to  be  notified 33 

procedure 30 

proceedings  after 3i 

return  of  summons 31 

security,  motion  to  increase 38 

taking  defendant  into  custody,  marshal's  fees 178 

time  limit 140 

wage  earner,  judgment  and  execution  in  lavor  of 13ft 


Attachment. 

bond,  judgment  on Gl 

claim  by  third  person 50 

eiecution  of  judgment 135 

generally 3S-M1 

interpleader 6S 

inventory  of  property  attached,  tnarahal'B  fees ITS 


supreme  courts  practice  inapplicaUe 

sureties,  exception  to  and  justification  of 

undertaking  by  defendant  to  reclaim  property . . 

by  plaintiff 

when  warrant  vacated,  action  on 


fees  on  issuing 

KTOUndB  for  granting. . 


■IF 


NEW  YORK  CITY  MUNICIPAL  COURT  CODE— Refebences  abb  to  Section 
Battery. 

jurifldiction 6 

Bills  of  iMurticulan. 

when  party  may  donand * •. 78 

BondB.  •^"'" 

jail  liberties i-^^ ; 34 

judgment  on  bond  siven  in  case  of  attachment 51 

marshals' •. 146 

actions  on 147 

filing  transcript  of  judgment 148 

reduction  on  payment  of  judgment 149 

renewal 160 

C 

Calendar  practice. 

rules 8 

Chattels. 

costs  on  recovery 164 

interpleader  in  action  to  recover  upon 27 

issuance  of  warrant  to  seise 6 

jurisdiction  in  action  for  recovery  of 6 

liens  on,  actions  to  foreclose 70-77 

foreclosure,  affidavit 72 

application  of  article  4 77 

judgment 74 

marshal's  power  under  execution 75 

reclaimer  of  chattel * 76 

sureties,  exception  to  and  justification  of 76 

undertiUdng 72 

warrant  of  seixure 71 

when  conversion  or  replevin  not  maintainable 73 

what  deemed 70 

replevin 67-69 

Civil  contempts. 

fHiat  to  apply 13 

Clerk. 

defined 179 

Clerks. 

duties 143 

rules  for 8 

fees  as  disbursements 170 

generally 173 

legal 143 

property,  etc.,  to  deliver  to  successor 143 

records  and  papers,  destruction .' 144 

Code  of  Civil  Procedure. 

sections  not  applicable 183 

Cammencement  of  action. 

commencement  of  action -  18- 

Comznission  ta  take  testimony. 

See  "Testimony." 

Complaint. 

requisites 79 

Conciliation. 

rules  for  establishment  of  system S 

Conciliation  and  arbitration. 

jurisdiction 6 

Contempts. 

criminal  and  civil 31 


I 


Caatnctm. 

attaohmeat  in  mUod  tor  breuh ^ tO 

copy  wben  deemed  part  of  plMding 78 

interpleader  in  action  to  leeover  upon 2T 

hirudiotion • ._ 0 

actions  by  or  assinat ; , ^  . , S 

foicigQ,  wairant  of  attachment  in  actiona  acainst ..,.,.... ;  ■ .  t. M 

order  that  inues  be  tried  unnecffwwiy  in  action  acubat M 

Oorts. 

see  also  "  DiabuiBcmcnta." 

allowed  by  court 1B7 

appeal,  amount  upon IT! 

bankruptcy,  not  allowed  on  defense  of 16S 

guardian  ad  litem  not  reeponaible  for SS 

inereaaed,  when  defendant  entitled lOfi 

•tate  and  dty  action,  not  allowed ITS 

muns  allowed 16* 

taxation 19) 

review 171 

workinE  woman,  in  Botion  by 88 

Countordalnu. 

amount  recoverable S6 

governed  by  provitloni  applicable  to  ■upremoMnirt gt 

joinder  and  severanoe gS 


forms,  rules  for 

houiB,  when  open , 

juiiadictionof  actions  and  ptoceedinp  had  Aucuit  31, 1915. . 
officera,  rulea  for  duties 

parta,  assignment  of  Justioes 

establishment 

rulee  fordi 
practice,  rules  for . . 
rules,  adoption . . 


time  and  place  of  holding  ■  ■ 

Court  houMS. 

equipment,  how  funiisbed  ■ . 
justices  to  have  aooeia  to .  . . 


SsposltioilS.     See  also    "Testimony" 

cenerally 

of  parties  or  peraooi  expecting  to  be  parties  to  ao  aci 

compensation  of  oonunisnonen  as  disbursements . . 

Dtgbunamoiits . 
see  also  "Coots." 
allowable 


NEW  YORK  CITY  MUNICIPAL  COURT  CODE— Rbfbbbncbs  are  to  Sections 
JHstrUst* 

defined 179 

DiBtriete. 

described 5 

justices,  number  in  each  district 5 


X 


» 


KmployoeB. 

rules  for  duties ^ ; : 8 

Kmployee's  action. 

no  fees 174 

Evidence. 

see  "  Testimony." 

becution. 

against  person  of  defendant , 137 

appeal,  stay  pending 159 

arrest  of  defendant 135 

attachment '. 135 

issuance,  efifect 131 

joint  debtors,  proceedings  against 132 

judgment,  docketing  in  another  county 133 

levying,  marshal's  fees 178 

marshal,  authority 135 

liability  to  execution  creditor 141 

judgment  against 134 

mechanic's  lien,  authority  of  sheriff 130 

real  property,  advertising  for  sale,  marshal's  fees 178 

renewal 138 

requisites 135 

return 135,  142 

time  Umit 140 

transcript,  effect  of  filing 131 

wage  earner,  in  favor  of 139 

when  and  how  issued 130 

Xiecutors. 

actions  by  or  against  foreign 6 

F 
False  imprisonment. 

jurisdiction 6 

Fees. 

clerks  generally 173 

clerks  to  collect  and  pay  over 143 

employee's  action,  not  allowed 174 

marshals 178 

state  and  city  action,  not  allowed '  175 

stenographers 177 

witnesses 176 

Fines. 

actions  to  recover,  venue 17 

jurisdiction 6 


( 


( 


Forms. 

summons 

Forms  and  practices. 

rules 


20 

8 

a 


Guardian  ad  litem« 

appointment,  when  and  how  to  be  made 26 


Hours. 

when  court  to  be  open 

Husband  or  irff«. 

jurisdictioD  in  action  for  looa  of  oooiety . . 


IncompatoDts- 

lictiuiis  Ky  or  agUDCt  comniittM . . 

Interpleader. 

Beoorallj- 

in  caar-.  •>!  attaohment 


Interpretera. 

ruluafur  duUM. . 


luue. 


Jail  escapes. 

juriadii^tlonof  action  to  reo 

Judgmenta. 

amendment B,  93.  129.  1S8 

arrest,  whea  defendant  liable  to , 138 

bj-  default 80 

openiog 121 

confesBiun.feeforentiy 173 

docketing  ia  another  oounty,  effect 133 

in  general 125 

offer  of 81 

preaumptioD  of  ragulari^ 180 

satisfaction 1*2 

several 127 

time  for  rendering 1 19 

upon  pleadiniji 91 

vacating 6,  129 

wage  earner,  in  favor  of J 139 

Jurisdiction. 

aba  ndooment  bond,  action  brought  by  oommiBnoDsr  of  public  cluuitiee,  or  oveneer  of  the  poor.  6 

aetions  and  proeeedinsaofmuaidpal  court  had  on  August  31, 1915 6 

actions  for  amounts  not  exceeding  Sl.OOO 6 

included 6 

administraton,  actions  by  or  against  foKign 6 

arrest,  ismianoe  ot  order 6 

assault    L 6 

attachment,  iaauanoe  of  warrant 6 

bastardy  band,  action  upon S 

battery 6 

chattel,  iasuance  of  wairaot  to  seise S 

lien  on,  foreclosure 6 

recovery  of 6 

city  of  Neir  York,  actions  by  or  against S 

conciliatioa  and  arbitration r 


corporBtiona,  a 
crimionl  convo 

defaults,  to  open 

eiecuiora.  Mtioas  by  or  acaiuat  foreisn . . 
false  impriaonment 

generally 

buaband  01  wife,  action  for  loss  of  society . 
incompoteuta.  actions  by  oi    _ 
jail  escapet.  action  to  reoover  damages 
Judgment. TBcation or amendmeot.  .  . 
Ubel 


>".Sb«^ 


NEW  YORK  CITY  MUNICIPAL  COURT  CODE— Rxfbrbnces  abb  to  Sbctionb 
Juiiadietion— Gontlnuad. 

malidouB  prosecution 6 

marshal,  action  on  bond # 

mechanic's  lien 6 

new  trial,  to  grant 6 

.  objections  to -.  M 

order,  vacation  or  amendment 6 

partners,  action  to  determine  accounts 0 

penalties 6 

personal  injury 6 

process,  vacation  or  amendment 0 

property,  injury  to 6 

replevy,  issuance  or  vacation  of  requisttbn 6 

seduction 6 

slander 6 

stays,  flpranting  or  vacating 6 

summary  proceeding  for  recovery  of  possession  of  real  property 6 

verdicts,  to  direct  or  set  aside 6 

Jurors. 

see  "Jury." 

Jury. 

see  also  "Trial." 

fees,  as  disbursements 170 

for  jury  of  twelve , 120 

on  demanding  jury  trial 173 

payment 118 

jurors,  qualifications,  drawing,  compensation 121 

number 120 

special  list 122 

trials  by 128 

terms 121 

trial,  how  obtained 118 

verdicts,  modifying  or  vacating 129 

Justieeg. 

acknowledgments,  power  to  take 2 

assignments 7 

board  of,  destruction  of  records  and  papers 144 

how  constituted 7 

meetings 7 

powers 7 

president 7 

powers , 7 

quorum » 7 

rules  defined 179 

rules  of  court,  adoption 8 

secretary 7 

continued 1 

court  houses,  access  to 12 

death  or  removal  not  to  affect  proceedings .* 9 

depositions,  power  to  take 2 

number 5 

oath  of  office 2 

oaths,  power  to  administer 2 

qualifications -     2 

salaries 3 

terms 1 

vacancies 4 

L 
Laws  r«pealed. 

specified 184 

Ubel. 

jurisdiction 6 

Liens. 

see  also  "Chattels." 

foreclosure,  costs 104 


4 


( 


HftUoloui  proMCUtioii. 

juriBdiotion 

Utribal. 

action  on  bond 

Bctfona  by  in  case  of  attachment . . 


acdonion 147 

filinE  transcript  of  judgment I4S 

nduetion  on  payment  (rf  Judxcient I<B 

Tenenal , 150 

continued 145 

duties  to  be  performed  without  fees ITS 

execution  on  judgment  agunst 131 

few  SB  diabuiiementa 170 

generally 178 

liability  to  eiecution  creditor 141 

money  received,  payment  over 153 

power,  duties  and  tiabOities 161 

removal 160.  161 

residence 1*6 


Meehanie's  lien. 

execution  upon  judctneDt 130 

jurisdiction S 

Hon«7B. 

rules  for  collection  and  dispositioD S 

Motion. 

time  for  deciding 119 

Munlc^kl  court  code. 

construction ISO,  18! 

presumption  of  regularity  of  pioviriona 180 

Bcctjoas  of  code  of  dvil  procedure  not  applioable 1S3 

short  title 1S5 

when  to  take  effect IM 


Newtzikl. 

eraating 

juiisdictioD 

Hew  York  city. 

action  by  or  acainst 

DO  fees  or  costs  against  in  action  for  penalty.  . 

Hew  Tork  st»te. 

no  fees  or  coats  against  in  action  tor  penalty.  . 


Hotice  of  triftl. 


Officers. 

rales  for  duties 

e,  saving  clause. . 


Bmendment 

to  perfect  appeal 

intermediate,  review 

pnaumption  of  regularity . . 

vacating 

vacation  or  amendment 


NEW  YORK  CITY  MUNICIPAL  COURT  CODE— References  are  to  Sections 

OT«r86«r  of  the  j>oor. 

action  on  abandonment  bond 6 

P 

Parties. 

death,  effect  on  appeal 162 

joinder , 27 

depoeitionB  of  parties  or  persons  expecting  to  be  parties 27 


» 


jurisdiction  in  action  to  determine  accounts 6 

Parti  of  court. 

assignment  of  justices 7 

establishment 7 

rules  for  designation.  ^ 8 

Penalties. 

actions  to  recoyer,  venue 17 

endorsement  of  summons 24 

jurisdiction 6 

Personal  injury. 

jurisdiction 6 

Physical  examination. 

how  made. 117 

order  for 117 

Place  of  holdizig  court. 

place  of  holding  court 10 

Pleadings. 

actions,  how  commenced 78 

amendment 93 

costs 167 

answer,  contents 83 

extension 78 

objections  which  may  be  taken  by •  89 

requisites .' 78 

service : 83 

bills  of  particulars 78 

construction 93 

contracts,  copy  deemed  part  of 78 

corporations,  order  that  issues  be  tried  unnecessary  in  action  against 94 

costs  upon  amendment 167 

counterclaim 84 

amount  recoverable 86 

joinder  and  severance 86 

reply  to 87 

generally 78-94 

issue,  when  joined 78 

joinder  of  causes  of  action 79 

judgment  by  d^ault 80 

offer  of 81 

upon  pleadings 91 

jurisdiction,  objections  to 88 

objections  to 88 

disposal  of 90 

sevoanoe  of  causes  of  action 79 

signature  when  deemed  genuine 92 

special  appearances 78 

statement  when  service  commenced  by  summons  only 78 

written,  court  may  direct  filing 78 

Poor  person. 

prosecuting  or  defending  as,  when  allowed 28 

Practice. 

supreme  court,  conformity  to 15 


w  brought  on  for  tri»l 95 


FroTisional  remMliM .29-38 


dtiSlnirtinii 144 

Boeularit7  of  tbil  ut. 


Repe&ler. 

Beplevin. 

chHtti'I?,  (If  rendant  may  demiiad  judgment  for  return . . 

dpfpndanta'  reclaimer 

when  may  be  replevied 

forepluBUtf  of  lien  on  chattel,  when  not  maintainable . . . 

fees  no  issuing 

■  how  expculed  and  wrved 


Ecri'icF,  manhal'BfeeB. . 

retit-e,  <'xi7eption  to 

justification 

qualification 

dertaliing 

allowaDM 

to  ifidemnifymarahal. . . 
lenartiou  will  lie 


to  and  approval  of  juatjoee  of 


cltrkstokeep. . 
description  of  sei 


NEW  YORK  CITY  MUNICIPAL  COURT  CODE— References  abb  to  Sections 
Seduction. 

jurisdiction '. 6 

Short  title 185 

Signature. 

when  deemed  genuine 92 

Slander. 

jurisdiction 6 

StaiSfB. 

gmntiiig  or  vacating d 

Stenographers. 

fees 177 

rules  for  duties \ 8 

Submission  of  controversy  upon  agreed  facts. 

trial  upon 124 

Subpoena. 

attachment  against  defaulting  witness 09 

duces  tecum 97 

defaulting  witness,  liability.  \ 100 

issuance 97 

service 97,  98 

marshal's  fees 178 

Summary  proceedings. 

jurisdiction '. 6 

clerk's  fees 173 

marshal's  fees 178 

Summons. 

amendment 93 

endorsement  in  action  for  penalty 24 

execution  against  the  person,  endorsement :  « 25 

filing 22 

fees 173 

form  of 20 

requisites 19 

service  in  case  of  attachment 48 

method 21 

proof 22 

substitutes  for  personal 23 

who  may  serve 22 

Supreme  court. 

conformity  to  practice 15 

Sureties. 

exception  to  and  justification  on  appeal 160 

T 
Testimony. 

commission  to  take 100-105 

execution  and  return  of  commission 105 

open  commission 103 

power  of  commissioner 104 

when  to  issue 102 

dei>OBitions 106-116 

adjournment  of  examination 112 

effect  of 116 

examination,  manner  of  taking 114 

order  and  affidavit,  service Ill 

order  for  examination 109 

punishment  for  disobeying  order 110 

refusal  to  answer 114 

return 114 

suppression 106 

to  perpetuate 107 

affidavit  on  application 108 

when  read  in  evidence 115 


( 


L 


INDEX 
Tactimonr— Contdnued. 

dqKMJtioiia  tntncn  detuned  in  prison,  ^umin&tioti I  IS 

witneasea'  fees 1 10 

idiymcal  enumiuition 117 

nbniiaBiOD  <^  ooatroveiti'  upon  asreed  fMta LSI 

Tlnu  of  boldlng  court. lO 

Trl»L 

■ee  also  "Jury." 

adjoiinuDeiits M 

fee  at  beginning 173 

how  broui^t  od 96 

Jury,  bow  ot)taiaed llfl 

new,  graDtiiis 12S 

Qoticeof OS 

ninmiBBion  of  ooDtroveny  upon  agreed  facts 134 

V 
VaniM. 

aetioDS 17 

tianafer 17 

New  York  citr,  actions  by  or  against 17 

■pwial  caaee 17 

Vordicti. 

jurisdiction  to  direot  or  ietaaide 6 

W 

Wftc«eanMra, 

Judgment  and  execution  in  favor  of 139 

paymentof  deposit  where  no  ezecutioDi«u«d  and  no  trantetipt  of  judgment  filed 142 

mtlMM. 

see  also  "Testimony." 

attachment  against  driaumng 99 

defiuitting,  liabaity 100 

tttt 176 

as  disburaements 170 

WorktQC  woman. 

costs  in  action  by 168 
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NEW  YORK  CITY  COURT  ACT 


L.  1920,  CH.  936,  AS  AMENDED,  1921. 

AN  ACT  in  relation  to  tiie  city  court  of  the  city  of  New  York  and  the  practice 

and  procedure  therein. 


Became  a  Utw  May  21,  1020,  with  the  aiiproval  of  the  Goveraor.    Faned.  thxee-fifthe 


present. 


The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assembly, 
do  enact  as  follows: 


-tr^ 


Artiole  1.  Oraanisation  of  eoiirt. 

2.  (^oers  of  oourt.     (|i6-I7.) 

3.  Juriadiotion  and  powers.     (H  1&-^.) 

4.  Proviaons  relating  to  praotioe.     (1185-45.) 

5.  Special  inrovisiona  for  marine  causes,    (fl^^ 

56.) 

6.  Summons  and  pleadings.  (U^7-60.) 

7.  Judgments.  (If  61, 02.) 

8.  CkMtsandfeee.  (U6»-67.) 

9.  Appeals.  (||  68-78.) 

10.  Applioation  of  supreme  court  practice;  eze«>- 

taons.  (U79,81.) 

11.  Laws  repealed;  when  to  take  effect.  (||  81, 88.) 

ARTICLE  1 
Oiganization  of  Court 

Seetion  1.  Short  title. 

2.  Constitution  and  ^wers  of  court. 

3.  Suqaension  of  justices  from  c^ce. 

4.  Devgnation  of  chid  justice  and  powers 

§  1.  Short  title. 

This  as  shall  be  known  as  the  New  York 
city  court  act. 
BcHfatton.— New. 

{  2.  Constitution  and  powers  of  court 

The  city  court  of  the  city  of  New  York  shall 
consist  of  ten  justices,  one  of  whom  is  the  chief 
justice  of  the  court.  Each  justice  must  per- 
form his  share  of  the  labors  and  duties  apper- 
tainins  to  the  office.  One  of  the  justices  must 
attend  at  the  chambers  of  the  court,  from  ten 
o'clock  in  the  morning  until  four  o'clock  in 
the  afternoon  of  each  day,  except  Sunday,  a 
public  holiday,  or  a  day  upon  which  the  in- 
nabitants  of  tne  city  of  New  York  generally 
refrain  from  business.  Each  justice,  while  in 
the  rooms  of  the  court,  and  not  actually  en- 
gaged in  the  performance  of  other  official  duties, 
must  act  upon  any  application  for  his  official 
action,  properly  made  to  him.  The  justice, 
assigned  to  a  trial  term  or  a  special  term,  must 
remain  in  attendance,  until  the  day  calendar 
is  disposed  of,  or  for  such  other  time  as  is  rea- 
sonable. 

Dwlfatloii. — Code  dv.  proc.,  1 820,  as  am.  by  L.  1877, 
A.  416,  L.  1007,  ch.  707,  wi^out  change;  oripnally  re- 
vised from  L.  1840,  ch.  144,  ||  1.  8;  L.  1852,  c£  880;  §  1; 
L.  1870,  oh.  580,  §2;  L.  1872,  oh.  620,  §4.  See  also  2 
R.  L.  382,  1 108. 

f  3.  Suspension  of  justices  from  office. 

Where  it  appears  presumptively,  to  the 
satisfaction  of  the  governor,  that  a  justice  of 
the  court  has  been  guilty  of  corruption,  or  other 
gross  misconduct  in  office;  or  habitually  neglects 


to  perform  his  share  of  the  labors  and  duties 
appertaining  to  the  office;  or  is  incapable  of 
properly  discharging  the  same;  the  governor 
may,  in  his  discretion,  make  an  order,  suspend- 
ing that  Justice  from  the  exercise  of  the  duties 
of  his  office,  and  directing  that  his  compensa- 
tion cease.  Such  an  order  must  recite  the 
{^rounds  upon  which  it  is  made;  and  it  remains 
in  force,  unless  it  is  sooner  revoked  by  the 
govemorj  until  the  final  adjournment  of  the 
next  session  of  the  legislature;  or,  if  the  legisla^ 
ture  is  then  in  session,  until  the  final  adjourn- 
ment of  that  session. 

ncrlrattOB.— Code  dv.  pros.,  1 321,  without  change; 
originally  revised  from  L.  1840,  eh.  144,  |  0. 

§  4.  Designation  of  chief  justice  and  powers. 

The  justices  of  the  court,  or  a  majority  of 
them,  must,  from  time  to  time,  as  a  vacancy 
occurs  in  tne  office  of  chief  justice^  designate 
one  of  their  number  to  be  chief  justice.  A 
certificate  of  the  d^igination,  under  the  hands 
of  the  justices  making  the  same,  must  be  filed 
in  the  office  of  the  clerk  of  the  court.  The 
p^'son  so  designated  shall  be  chief  justice  dur- 
ing lus  term  of  office.  The  chief  justice  has 
the  like  authority,  within  the  jurisdiction  of 
the  court,  as  a  presiding  justice  of  the  supreme 
court. 

DwtTatlOli.— Code  dv.  proc..  322,  as  am.  by  L.  1902, 
ch.  515,  without  diange;  onginaily  revised  from  L.  1872, 
ch.  620,  §4. 

ARTICLE  .2 
Officers  of  Court 

Section  5.  Officers  of  court  and  thdr  salaries. 

6.  Duties  of  deputy  derk. 

7.  Dedgnation  of  spedal  deputy  clerks. 

8.  Clerk's  accounting  for  fees. 
0.  Judgment  docket. 

10.  Dooket4x}ok. 

11.  Appointment  of  stenographers. 

12.  Appdntment  of  interpreters. 

13.  Attendance  of  <^dal  interpreter. 

14.  Appdntment  of  attendants;  their  salary. 

15.  Fees  of  derks,  interpreters  and  attendants. 

16.  Oaths  of  office  of  offioers. 

17.  Suspendon  of  officers  of  court. 

i  6.  Officers  of  court  and  their  salaries. 

The  court  has  a  cleric  who  is  appointed,  and 
may  be  removed,  by  the  justices  thereof,  or 
a  majority  of  them,  for  cause  upon  charges 
and  aiter  a  hearing  after  notice,  and  who  shall 
receive  a  salary  of  six  thousand  dollars  per 
annum.    The  justices  of  the  court  or  a  majority 
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of  them  must  appoint,  flJid  may  remove,  six 
det>uty  clerks  ana  not  more  than  twenty-one 
aaaiatanta  and  a  ateaographer  and  typewriter 
operator  for  the  purpoee  of  copying  their 
minutes  and  opinions  and  doing  such  other 
confidential  work  which  may  be  required  by 
said  justices  or  the  clsrk  of  tlie  coort.  Tke 
clerk  is  responsible  for  the  faithfnl  dischai^e 
of  hie  duty  by  eadi  deputy  clerk,  and  each  as- 
sistant and  the  stenogr^jber  and  typewriter 
operator.  Each  deputy  clerk,  each  BssiHtant, 
the  meeaenger,  and  tiie  stenographer  and  type- 
wrivo-  operator,  is  entitied  to  a  salary,  fixed 
and  to  be  paid  as  prescribed  by  law.  (Am.  by 
L.  1921,  ch.  614,  in  effect  May  6,  1921.) 

Otde  olv.  pros.,!  «3g,  u  un.  by  L.  IMl. 

oh.  662,  LT  1907.  oh*.  707._  708.  L.  1910, 


Jv.    pcoo.,    i  1215,    u    wn.     bT 

L.  1880.  sh.  MS,  L.  1911.  dt.  »0,  L  1912.  eh.  Mt.  ID  put. 
-""■--■  -■ ■ppUe>U«_to_ULe  city  muri.     )  1245, 


Ht.*-  ■ 


53.12;  L.  I 


{ t.  Duttes  of  d^uty  cleA. 

The  deputy  clerk  has  all  the  powers,  and 
may  perform  all  the  duties  of  the  clerk,  when 
the  omce  of  clerk  is  vacant,  or  at  the  clerk's 
office,  when  the  clerk  is  absent  therefrom,  or 
at  a  term  or  sitting  of  the  court  which  the 
deputy  clerk  attends. 

DctmUoll.— Code  dv.  ^oe,  \  S29.  u  am.  by  L.  1907, 
oh.  7DS.  wfthout  ohuise:  aricliuilly  nmaed  from  L.  iaS7, 
*.  MS,  is,  ioisrt. 

}  7.  DealgiiAtinn  of  special  deputy  clerks. 

The  clerk  may  designate  as  many  of  hie  a»- 
siatoBts,  as  tlie  justices  of  the  court,  or  a  maior- 
ity  of  them  deem  neoessary,  w  special  deputy 
clerks.  Each  special  dwuty  clerk  possesses, 
in  the  absence  of  the  clerk  and  a  deputy  clerk, 
the  same  powers  as  the  clerk,  at  airy  sitting  or 
term  of  tne  court  which  he  attends,  with  re- 
-qtect  to  the  business  transacted  thereat. 

DntVaUoB.— Code  at.  pioo.,  |  330,  H  ■m.  by  L.  1S7T, 
■b.  «ie,  wiUwot  diu«B. 

{  B.  Clerk's  cccountiaK  for  fees. 

The  ckrk  must  reoeiTe,  for  liie  use  of  the 
dty  of  New  Yoik,  the  tees  allowed  by  law.  He 
ahall  not  perform  any  service,  for  which  a  fee 
is  allowed  by  law,  until  the  fee  tiisrefor  is  paid 
to  him.  He  must,  on  the  first  day  of  eoA 
month,  or  within  three  days  thereafter,  render 
to  the  comptroHer  (rf  the  city,  an  account, 
iffider  oath,  of  all  fees  received,  directly  or 
indirectlv,  during  the  preoediiix  month,  by 
him,  or  oy  a  deputy  clerk,  or  eiflier  of  his  as- 
sistants, for  any  olfisial  servioe;  and  he  must, 
at  the  same  time,  pay  the  same  into  the  treas- 
ury of  the  city  of  New  York.  When  the  re- 
turn and  payment  are  so  made,  the  clerk  is 
entitled  to  receive  his  compensation,  for  the 
j>eriod  included  in  the  return.  He  is  not  en- 
titled to  compensation  for  a  period,  for  which 
he  has  not  made  Ms  rtftum  and  payment. 

-Coda  oiy.  pRM.,  t »!,  aa  wn.  br  L.  1B7T, 
it  rh>ii»i:  orisliully  nviHd  from  L.  1819, 


J  0.  Jndgment  docket. 

The  clerk  of  the  city  court  of  the  city  of  New 
York,  must  keep  one  or  mote  books,  ruled  in 
«(duiiinB,  eoDvenient  for  makiiig  the  entriea, 
prescribed  in  the  neoct  section;  in  which  he 
tavtt  docket,  in  its  regular  order  and  according 
-to  its  priority,  each  judgment,  whid)  be  is  re- 
quired to  dodcet.  The  expense  of  prooiring 
now  books  wboi  neoeasary,  is  •  county  Aarge. 


S  10.  Docket-book. 

The  clerk  of  the  city  court  of  the  city  of  New 
York,  must,  when  he  files  a  judgment-roll, 
open  R  judgment,  dodcet  the  judgment,  by 
entering,  in  the  proper  docket-book,  the  fol- 
lowing particuUifk  under  the  initial  letter  of 
the  surname  of  tbe  judgment  debtor,  in  ita 
alphabetical  order  r 

1.  The  name,  M  letwlih,  of  the  judgment 
debtor;  and  also  his  residence,  title,  and  tr^e 
or  profession,  if  any  of  them  ore  stated  in  the 
jud^Dcnt; 

2.  The  name  of  the  party,  in  whose  favor 
the  jadgmant  w«h  rendered; 

3.  The  sum,  recovered  or  directed  to  be 
paid,  in  figures; 

4.  The  day,  hour,  asd  minute,  when  the 
judgment-roll  was  filed; 

5.  The  day,  hour,  and  minute,  when  the 
juc^ment  was  docketed  in  bia  office: 

6.  The  court  in  which  tlie  jud^ent  was 
rendered,  and,  if  it  was  rendered  in  the  su- 
preme court,  the  -eouMy  where  the  judgment- 
roll  is  filed; 

7.  The  name  of  the  attorney  for  the  party 
recovering  the  ptdpneat. 

If  there  are  two  or  more  judgment  debtora, 
those  entries  must  be  rapeHted.  under  the  initial 
letter  of  the  surname  of  e*ch. 

A  cl«'k  wjtJi  whom  a  judgment-rot  I  is  filed 
upon  a  judpnent  docketed  &s  prescribed  in 
this  section  must  furnish  to  any  peraon  aj>- 

E lying  therefor  and  ptQing  the  fees  allowed  by 
Lw  one  or  more  traBscsipts  of  the  judgment, 
attested  by  his  signature. 

DgriTsttoD.— Code  dv.  proa.,  1 134a.  irithmn  cfaaace. 
■■  applinbla  to  tka  oltr  sovK.    L*at  pursfninh  ■•  fint 

oourt.  I  1346,  orifinallr  nviwl  (mm  R  sT  pt.  3.  ch.  6. 
lit.   4,   1 13.     1 1247,  oHclaallr  revised  (ram  L.   184a. 

A.  ns,  1 X. 

i  11.  Appointment  of  stenographers. 

The  justioee  of  the  court  or  a  majority  of 
them  must  appoint  ten  stoiojiiraphers  of  the 
court,  and  may  at  pleaoure  remove  any  of  them. 
The  justices  of  the  court,  or  a  majority  of  them, 
must,  from  time  to  time,  assign  each  of  the 
Htenographera  to  duty  «*  the  trial  or  special 
term.  Each  stenof^apher  is  entitled  to  a  salary. 
fixed  and  to  be  paid  as  prescribed  by  law  aui 
must  attend  tiie  term  to  which  he  is  assigned. 
DsrinUm.— Code  d*.  proe-jj  132.  u  ub.  by  L.  1S77. 
A.  41t.  L.  1908.  oh.  SI,  L.  1907^  chs.  TOT.  708^  L.  ISU. 
A.  B8.  iHthont  ohuiae.  |33S,  oficlDBlIy  rerunl  fron 
L.  1876,  di.  41S,  U 1.  4. 

i  12.  Appointment  of  interpreters. 

The  justices  of  the  oourt  or  a  majority  of 
them,  from  time  to  time,  must  appoint,  and 
may  at  pleasure  remove,  three  official  inter- 
preteraof  the  court,  whoareentitled  toasalary. 
fixed  and  to  be  paid  as  preeoribed  by  law. 

A.  41S,  L.  1«07,  Ota*.  •m.'^O^'h.  igmUi^^'gsf,  iD  pmn. 

wHboat  ahute.  I  Si.  nIctaaUr  Tevfied  Inn  L.  1B7S, 
A.  413.  H  1,  4. 

{  U.  AttsBdanee  of  oflkial  interpreter. 

Each  interpreter  must  attend  any  trial  oi 
q)eoiBl  term  of  the  oourtj  where  his  servicef 
are  required;  and  the  justice  therein  presidini 
shaR  r^ulate  bis  attendance  thereat. 


art.  3                                      JURISDICTION  AND  FOWDSS                                  tt^^t-^ 

eh.  416,  L.  1907,  ch«.  707,  TO8,  L.  1909,  oh.  387.  im  part,  *         •     •  j.  x_-          #  ^t       •.              x     *  .l 

without  chance.    1 388,  oricmally  revised  from  L.  187«.  The  jurisdictioil  Of  the  City  OOUrt  of  the  City 

oh.  418,  II 1,  4.  of  New  York,  extendfl  to  the  following  cases: 

The  justices  of  the  court  or  a  majority  of  Wherein  the  complaint  demands  judgment  for 

them  must  appoint,  Md  may  at  pleasure  re-  ^  gum  of  money  only,  or  to  recover  one  or 

move,  as  many  attendants  upon  the  court  as  more  chattels,  with  or  wHhout  damages  for 

Uiey  deem  necessanr,  not   exceeding  twenty^  the  taking  or  detention  thereof; 

five.    The  justic^  of  the  court,  or  a  majority  erf  2.  An  action  to  foreclose  or  enforce  alien 

them,  may  reg^date  tbeur  atteadaace.     Each  ^pon  real  property  in  the  city  of  New  York, 

attendant  is  entitled  to  a  salary  fixed,  and  to  created  as  prescribed  by  statute,  in  favor  of  a 

be  paid  as  prescribed  by  law.  person,   who  has  performed  labor  upon,   or 

-u^'?'*?2;r^°*te5''f  *?22'A  *  ^Jf  »«;:  »»y  L- 1«77,  furnished  materials  to  be  used  in  the  construo- 

oh.  416,  L.  1907,  eh.  708,  L.  1912,  oh.  468,  without  ohAoge.  4^^.-,    -»u^--.*;^«  ^.  .»»»;.  «*  ^  w■,,i^Al^^    «*«..u 

1 335,  origmaUy  revjaed  irom  h.  1876.  oh.  418.  S|  1. 4!^  *^°»  alteration  or  repair  of  a  building,  vault, 

wharf,  fence,  or  other  structure;  or  who  has 

§  16.  Fees  of  clerks,  mterpreters  and  at-  graded,  filled  in^  or  otherwise  improved,  a  k>t 

tendantSiK  of  land,  or  the  sidewalk  or  street  m  front  of  or 

The  clerk,  a  deputy  clerk,  an  assistant  to  adjoining  a  lot  of  land: 

the  clerk,  the  official  mtai>reter,  or  an  attend-  3.  An  action  to  foreclose  or  enforce  a  lien, 

ant,  shall  not  receive  any  fee  or  compensation,  for  a  sum  not  exeeediqg  two  thtMiaand  dc^lars, 

except  his  salary,  for  any  official  service  pec-  exclusive  of  interest,  upon  one  or  more  chattels; 

formed  by  him.  4.  The  taking  and  entry  of  a  judgment,  upon 

I>crinitloii.-O>de  civ.  proc.,  1 336,  without  ohaii«e;  ^^  confession  of  one  or  more  drfpndants,  where 

orisinaUy  reviaed  from  L.  1872.  eh.  438, 1 3.  the  sum,  for  whicQ  judgment  18  confessed,  doss 

£  1A    r\^u      <    m        ^    A^  ^o*  exceed  two  thousand  dollars,  exchisnre  of 

§  1^  Ustiis  of  office  of  «fllcar8.  interest  from  the  time  of  making  the  statement, 

Before  entering  upon   their   official   duties  upon  which  1^  judgm^Kt  is  eni^ed,  provided, 

the  cl^k,  deputy  clerks,  assistant  derks,  sten-  however,  that  the  defendaxtt  at  the  time  of 

ographersy  interpreter  and  attendants  must  irM^lring  gaclt  statement  was  a  vesident  of  tfe 

subscribe  and  file  in  the  office  of  the  clerk  of  city  of  New  York. 

the  city  of  New  York,  the  constitutional  oath  i>crlfs«loii.~<V)de  dv.  i>r6o.,  |81A,  1 1278.  in  part. 

of  office.  The  i^nendmant  c0315  by  L.  letl,  ob.  669^  11 


§  17.  SttSpensiOtt  of  officers  of  court.  .£.  6a9;  oriciiMiAy  raviaed  Jrom  coda  of  pm.  1 384,  firat 

A  justice  of  the  court  may,  by  an  instrument  ■^♦•'"^ 

under  his  hand,  suspend  a  stenographer,  or  an  §  19.  Limitation  upon  jurisdiction. 

«51''^.'ES?f ^* '«  i  li^ff ^^k"" V''''  ^^i?®""^  Tlie  jurisdiction  conf ferred  by  the  last  section 

S^*  w«^"?^  ^  1*^  ^"^^  ^^^^  ^l5?*  >8  wet   to  the  following  limitations  aiid 

Such  an  instrument  must  express  the  cause  of  -o<riii«+iona- 

♦v^  ...«.^..;^^.  ;* .-.*  u^  xt{Li  :^  *i.^  ^a:-^  ^*  regulations. 


ej^iration  of  the  pcnod  of  suspension,  by  an  ^f  ^J^^  plaintiff,  cannot  exceed  two  thousand          A 

i^^^t^^^.''^  ^^"^  ^^^^^"^^.^  dollar8,^clusiveofinterest,  and  costs  as  taxed;         J 

hand  of  the  justice  who  executed  the  first  in-  except  where  it  is  broiS^t  upon  a  bond  or         I 

strument,  or  the  hwids^  a  majority  of  the  undartaking  given  in  an  action  or  special  pro-         ' 

justic««  of  the  court     Where  mich  an  instru-  ^j^^ding  in  the  same  court,  or  belorra  justice 

ment  has  been  rwoked,  the  offixser  shall  not  thereof;  or  to  recover  damages  for  a  breach  of 

be  a^  suspended  for  the  same  cause.  promise  of  marriage;  or  where  it  is  a  marine 

u^^fff^ff^T^*  ®^  ^^'i  >87,  M  am.  by  L.  1877,  cause,  as  that  expression  is  defined  in  the  next 

ch.  416.  without  chance;  originaiUy  rerHaed  from  L.  1849,  ****?^>  "*'  ^J^**  «ah«^»oo.w**  <n  y«»*»<^    •*  um«  *«w»« 

eh.  144,  1 10.  section.    Where  the  action  is  brought  upon  a 

bond  or  other  contract,  the  judgment  must  be 

ARTICLE  3  for  the  sum  actually  due^  without  regard  to 

T    *Riifieti»»        d  P  penalty  therein  contamed;  and  where  the 

junsaiction  ana  cowers  money  is  payable  in  instalments^  successive 

SeoUoniS.  General  jiin«MotioD.  actions  may  be  brought  for  the  instalments, 

10.  Liznitati9n  upon  jurisdiction.  as  they  become  due; 

20.  JNiadiction  in  spedal  cauaee.  2.  In  an  action  to    recover    one  or  more 

21.  Naturatisatwnotahena.  u   Ix  1            ^-"w"    vw      ^^.w  ^      v— *.           j    • 

22.  Removal  of  action  to  supreme  court.  Chattels,  a  juc^ment  cannot  be  renaerea  m 

23.  Comi)ulaory  removal  to  supreme  court  in  cer  favor  of  the  plaintiff,  for  a  chattel  or  chattels^ 

24.  8taJ1S?^val  of  action.  the  a^p-^gate  value  of  which  exceeds  two  thou- 

26.  Effect  of  removal.  sand  dollars. 

as.  Order  of  ramoyaL       ...           ^^  Derivation.— Code  dv.  proo.,  1 316,  aaam.  by  L.  1879, 

27.  Power  of  justices  to  administer  oaths.  ch.  842,  L.  1889,  ch.  441.  L.  I91U  oh.  569.  See  note  to 
a.  ^ders  and  warranto  of  attaohmont.  i^t  section.  For  original  derivation  see  note  to  1 18,  ante. 
29.  When  oourt  may  rabeve  from  impoaoosnent 

81:  irfSSSrf S5^5Si"« "'^ ■°°*'°"-  8  »•  J«i*s<Uetton  in  spwdid  causes. 

82.  Dvoidons  and  findings  of  fad  and  oondusioas  The  city  court  of  the  dty  of  New  York  pos- 

38.  Sals'lfpi^ishable property.  ^esses  the  same  jurisdiction  in  the  foUowing 

34.  Destruction  of  records  and  papers.  actions  as  the  supreme  court  Of  the  State: 


§§  21-28                                NEW  YORK  CITY  COURT  ACT  art.  3 

1.  An  aotion  in  favor  o£  a  person,  belon^png  copties  of  all  minutes  and  entries  relating  thereto, 
to  a  vessel  in  the  merchant  service,  against  which  must  be  filed,  entered  or  recorded,  as 
the  owner,  master,  or  conunander  thereof,  for  the  case  requires,  in  the  office  of  the  clerK  o£ 
the  reasonable  value  of  services,  or  for  the  the  county  of  New  York,  and  thereupon  the 
breach  of  a  contract  to  pay  for  services,  ren-  supreme  court  shall  proceed  in  said  action  as 
dered  or  to  be  rendered  on  ooard  of  the  vessel,  though  said  action  had  been  commenced  in 
during  a  voyage,  wholly  or  partly  performed,  said  supreme  court,  and  all  prooeedinoi  had 
or  intended  to  be  performed  by  it;  in  the  city  court  prior  to  the  entry  of  said  order 

2.  An  action  in  favor  of  or  against  a  person,  of  removal  shall  be  of  like  force  and  effect  as 
belonging  to  or  on  board  of  a  veasel  in  the  though  had  in  the  supreme  court, 
merchant  service  to  recover  damages  for  an  Dcri?atioii.*-Code  dr.  proe.,  JSlOa,  u  added  bv 
assault,  battery,  or  false  imprisonment,  com-  L.  I9i3.ch.  210,  without  chwige.  Enacted  in  view  of  ao^ 
mitted  on  board  the  vessel,  upon  the  higk  seas,  N.  Y.  290.   See  note  to  i  18.  ante. 

or  in  a  place  without  the  United  States.  5  ^   gtay  on  removal  of  action. 

But  this  section  does  not  confer  upon  the  \       "^  ^         ic«*uv«i  w  ««.uuu. 
city  court  authority  to  proceed  as  a  court  of  ^^  ^^^  ^  stay  proceeding,  for  the  pur- 
admiralty  or  maritime  jurisdiction.  P^.  of  affording  an  opportumty  to  make  the 

D«flv»tlon.-Codedv.proo..f8i7.a.am.byL.i8e6.  application  for  removal,  may  be  made  by  a 

flh.  046,  without  change;  oiiginaUy  reviaed  from  L.  1872.  City  judge,  or  by  a  judge  authorized  to  make 

oh.  829,  1 3,  mibda.  13, 14;  2  R.  L.  382,  1 106.  such  an  order  in  the  supreme  court,  and  with 

R  Qi    Kr.4««.u..M^«  ^*  -li^-.^  l^'^e  effect  and  under  like  circumstances. 

Ssl.  xvatonulzatton  pi  au«iis.  ^-^ ^  .     •    _      <o^>       j         v   wi 

L^                     1    11    1                                             1.  DerlTaaon. — Ck)de  cxv.  proo.,  1345;  made  apphoable 

The   court   shall   have   power   to   naturause  by  code  eiv.  proe.,  |319  (see  note,  §22,   ante).     §345. 

uJiens.  originally  new  in  oode  eiv.  proo.;  aee  L.  1873,  oh.  239, 

Derivation.-- Code  dv.  lyoc.,  1 318,  as  am.  by  L.  1911, 

2:  Mol  Mors  SUt***'  *''**'**"^  "^"^  ^^^  ^-  ^^^'  §  25.  Effect  of  removal. 

The  removal  of  an  action  or  special  proceed- 

§82.  Removal  of  action  to  supreme  court  u^i  does  not  invalidate,  or  in  any  manner 

The  supreme  court,  at  a  term  held  in  the  impair  a  process,  provisioMl  r«nedy,  or  other 

firet  judicial  district,  may,  by  an  order  made  proceeding,  or  a  bond,  undertaking,  or  recog- 

at  any  time  after  joinder  of  an  issue  of  fact,  ^"aanoe  »n  the  action  or  special  proceeding  so 

and  before  the  trial  thereof,  remove  to  itself  removed-  each  of  which  continues  to  have  the 

an  action  brought  in  the  city  court,  for  the  same  validity  and  ^t,  as  if  the  removal  had 

purpose  of  changing  the  place  of  trial  thereof.  ^^^  ^^  ^^^{^  ^  ^«^  bail  was  given,  the 

Wh»e  an  oitier  for  removal  is  made,  as  pre-  surrwider  of  the  drfendant  m  the  suprwne 

scribed  in  this  section,  the  place  of  tnal  must  "^^^  ^»»,*^e  same  effect,  as  a  surrender  m  the 

be  changed  by  the  same  order  to  another  city, court  would  have  had,  if  the  action  or 

county,  and  the  subsequent  proceedings  therein  ^P^^  proceeding  had  remamed  therein. 

must  be  the  same  as  if  the  action  had  been  v^J^I^^^:Zp^S^aJ'  **t%  * ^%'  V& ^ft*n* 

/^n»;««oii,r  K..^»»k4-  ;•*  *k^  «.,».^«»^  «^,.-j.  °y  «««  «v-  P«x?.,  1 319  (see  f  22,  ante).    1 348,  originally 

ongmaUy  brought  in  the  supreme  court.  new  in  oode  Jiv.  prSc.;  si  L.  I87i,  ch.  289.  |l6.   ^^ 

Dcriratton.— Code  dv.  proo..  1 319,  without  change; 

«w»Dt  to  omit  r^erenpes  t»  oode  oit.  proo.,  U  344-346,  §  26.  Order  of  removal. 

which  are  mohided  m  II 24-26,  poet.  .            i         .                 i   .  i          i»    ^                .<_ 

An  order  of  removal  takes  effect  upon  the 

i  23.  Compulsory  removal  to  supreme  court  ^^^^  thereof  in  the  office  of  the  county  clerk. 

in  certain  cases.  Where  the  order  directs  that  the  action  be 

The  supreme  court,  at  a  term  held  in  the  ^f^  in  another  county,  the  d«pk  with  whom 

ii .   .  ^F»Y~vr  r^^**'  ""  "  wiiu  Mc*u  iix  ouc  1^  ,g  entered,  must  forthwith  deliver  to  the 

S^n^^v  V^vlS^^^i^f^^-wieS-,"^  cl^rk  Of  that 'county,  all  papers  filed  the^! 

?hJfn^'„teo^S^„™1^^ifT^'^  and  certified  copies  of  aU  minutes  and  entrie^ 

the  entry  of  judment,  remove  to  iteelf  an  ac-  ,^^4      theretoT  which  must  be  filed,  entered, 

toon  brought  m  the  citjr  court  of  the  city  of  or  reco^dedrMdie  case  reqvdres,  iri^^c^ 

New  York  m  the  following  cases:  ^  »tv  i„^'™l^:„J^^i^     ^ 

1.  An  action  to  foreclo^  or  enforce  a  lien,  «^JK«  •^*  mentioned  clerk 

for  a  Bum.exceeding  two  thousand  dollars,  «-  by'SteS^S^r^i  "^e'TSs;  Luji  ImI^JS!;^ 

elusive  of  interest,  upon  one  or  more  chattels;  new  in  oode  eir.  proo.;  eee  L.  1878.  oh.  239,  U  5,  9. 

2.  An  action  wherein  the  complaint  demands 

judgment  for  a  sum  of  money  only,  exceeding  §  27.  Power  of  justices  to  administer  oaths, 

two  thousand  dollars,  exclusive  of  interest  and  Each  of  the  justices  may,  within  the  city  of 

costs  as  taxed;  except  where  the  action   is  New  York,  administer  an  oath,  or  take  a  dep- 

brought  upon  a  bond  or  undertaking  given  in  osition,   or   the   acknowledgment   or  proof  of 

an  action  or  special  proceeding  in  the  same  the  execution  of  a  written  instrument,  and 

court,  or  before  a  justice  thereof;  or  to  recover  certify  the  same,  in  like  manner  and  with  like 

damages  for  a  breach  of  promise  of  marriage;  authority  and  effect,  as  a  justice  of  the  supreme 

or  where  it  is  a  marine  cause,  as  that  expression  court, 

is  defined  in  section  twenty  of  this  act;  Derivation.— Code  civ.  proo.,  |326,  without  ohange; 

3.  An  action  to  recover  one  or  more  chattels  originally  revised  from  L.  1874,  oh.  646. 1 8. 
the   aggregate   value   of   which   exceeds   two  .  ^^    ^  .           ^              .      *    ..    - 
thousand  dollars.  §  ^8.  Orders  and  warrants  of  attachment 

Upon  the  entry  of  the  order  of  removal  in  In  an  action  brought  in  the  court,  an  orda 

the  office  of  the  clerk  of  the  county  of  New  cannot  be  made,  or  a  warrant  of  attachment 

Yorkj  the  city  court  shall  proceed  no  further  granted  by  an  officer,  other  than  a  justice  of 

therein^  and  the  clerk  of  the  city  court  must  the  court;  and  each  provision  of  law  or  rules 

forthwith  deliver  to  the  clerk  of  the  county  of  which  empowers  an  officer,  other  than  a  judge 

New  York  all  papers  filed  therein,  and  certified  of  the  court  in  which  an  action  is  brought,  to 

liM 


art.  4                               PROVISIONS  RELATING  TO  PRACTICE  §§29-36 

make  an  order  therein,  must  be  oonstrued  as  §93.  S«le  of  perishable  property* 

being  exclusive  of  an  action  brought  in  the  Where  perishable  property  has  been  levied 

®*y  5^^^'  upon,  by  virtue  of  an  execution  or  a  warrant  of 

,  JJW*i'S«*'"r9«*«  ^^-  P'^'v  •  ?^»  ■■  amended  by  L.  attachment,  the  court  may,  upon  the  application 

18»6.  cb.  946.  without  chance  of  eubetanoe.  ^f  ^^  ^^  ^^^^^  ^^^  ^^^  j,y  ^^^  ^^^^ 

§  89.  When  court  may  relieve  from  imprison-  ^®  ^^  thereof,  at  such  a  time,  and  upon  such  a 

ment  notice,  as  it  deems  proper;  and  thereupon  the 

Where  it  aatiafactorily  appears  that  a  party,  P'SEf*^ '""^^~"**~'?!?^y-..,    .  , 

who  is  actuaUy  confined  ^  jail,  by  virtue  of  ..SSS^JSS^t  iSm/ J.  mI;  r»!^°"' •''^' 
an  order  of  arrest,  or  an  execution  against  the 

person,  issued  in  an  action  brought  in  the  .  ^  ti-«*«i/.«^«  ^f  «.^^«^.  .ti/i  Minora 
court,  is  physically  unable  to  endure  the  con-  i^\  Dcstructxon  of  records  and  papers, 
fin^nent,  and  that  he  cannot  procure  bail,  or  The  justices  of  the  city  court,  or  a  majority  of 
the  necessary  sureties  in  a  bond  for  the  jail  them,  may,  upon  petition  of  the  clerk  of  such 
liberties,  as  the  case  requires,  the  court,  or  court,  by  order  made  at  any  term  thereof ,  direct 
justice  thereof,  may,  in  its  or  his  discretion,  ^^  clerk  of  the  court  to  destroy  any  records  or 
by  order,  direct  the  sheriff  to  release  him  from  papers  deposited  or  filed  in  his  office  which  the 
custody.  The  sheriff  must  obey  such  an  order,  justices  of  the  court  or  a  majority  of  them  con- 
After  such  a  release  from  an  execution  against  elude  to  be  no  longer  necessary  for  any  purpose 
the  person,  another  execution,  against  the  person  whatsoever. 

of  the  judgment  debtor,  cannot  be  issued  upon  Derlvattonu— <^fa  mr.  proo..  1 839»,  m  added  by 

the  judgment;  but  the  judpnent  creditor  may  ^'  *®"'  ^-  *^*'  ^thou^  <*m«^ 
enforce  the  judgment  against  property  as  if 

the  execution,  from  which  the  judgment  debtor  ARTICLE  4 
was  released,  had  been  returned  without  his 

being  taken.  Provisions  Relating  to  Practice 

DcrlTatton.— Code  oiv.  proo.,  i  3168,  without  change.  «  _^,     „.   -,           -       ^     ^^^      ^       *v    • 

Section  35.  Terms  ox  court  and  transaction  of  buameai. 

§  80.  Reference  of  questions  ari«ng  upon  |?;  iST^-S^SiSSSSSSai^y. 

motion.  88.  DireoUcm  and  execution  of  mandates. 

The  court  may  of  its  own  motion   or  upon  |«:  SlS^rfSi^SSS^ i-u.. 

the  application  of  either  party,  without  the  41.  Depositions, 

consent  of  the  other,  by  order,  direct  a  reference,  42.  Payment  of  money  into  wnvt. 

to  determine  and  report  ui>on  a  question  o/  «;  ^'S^^S^^^^JSl^T^^T.^^ 

fact,  arising  upon  a  motion,  m  any  stage  of  an  ment. 

action.  M*  Rules  of  court. 

DvlTStlon.— Code  dv.  proo.,  i  3172.  without  change;  »  ^^    ^             -        _^j^           ^        ^1.. 

originally  revised  from  L.  1875.  oh.  479, 1 5S.  in  part.  $  85.  Terms  of  court  and  transaction  of  busi- 
ness. 

§81.  References  of  issues  for  trial.  ^j^^  ^^^^  .^  ^^^^^          ^^^  ^^  transaction 

The  court  may,  of  Its  own  motion,  or  upon  ^f  ^ny  business,  for  which  notice  is  not  required 

the  application  of  either  party,  without  the  to  be  given  to  an  adverse  party.   The  justices  of 

consent  of  the  other,  durect  a  tn^  of  the  is-  ^^  court,  or  a  majority  of  them,  from  time  to 

sues  of  fact,  by  a  referee,  where  the  tnal  will  ^^jjie  must  appoint,  and  may  alter,  the  times  of 

reouire  the  examination  of  a  long  account,  on  holding  special  and  trial  terms  of  the  court, 

either  side,  and  wiU  not  reqmre  the  decision  of  "They  must  prescribe  the  duration  of  the  terms; 

difficult  questions  of  law.    In  an  action,  triable  designate  the  trial  terms  at  which  jurors  are          a 

by  the  court,  without  a  jury,  a  reference  may  reqiured  to  attend;  and  assign  the  justice  to         i 

be  made,  as  prescnbed  in  this  section,  to  decide  preside  and  attend  at  each  of  the  terms  so  ap-         I 

the  whole  iwue,  or  any  of  the  issues;  or  to  re-  pointed.    In  case  of  the  inabliity  of  a  justice  to         ^ 

port  the  refOTee  s  finding^  upon  one  or  more  preside  or  attend,  another  justice  may  preside 

specific  questions  of  fact,  involved  in  the  issue,  or  attend  in  his  place.    Each  trial  and  special 

I>cfflf»tloii.--Code  dv.  proo.,  S 1013.  made  applicable  term  must  be  held  by  one  justice.   Two  or  more 

^ZSt^^JSrSi*J^:i^,hJ^lr^S^  "■  f!Pf?»«  or  trial  terms  may  be  appointed  to  be 

held  at  the  same  time. 

f  82.  Decisions  and  findings  of  fact  and  con-  i,^nition.-Oode  dv.  proc..  i  324.  as  am.  by  L.  1902. 

elusions  of  law.  oh.  616.  without  change;  originally  revised  from  L.  1872, 

The  time  within  which  the  decision  of  the  **•  «29. 1 4.  third,  fourth  anS  seventh  sentences. 

court  upon  a  trial  by  the  court  of  an  issue  of        ,•/,«»  ^       ^     a  j    • ^*i *u^»^^« 

fact  or  of  law  must  be  filed  is  ten  days  after  the  5  86.  Terms  of  court  and  designation  thereof. 

cause  is  finally  submitted.     The  decision  of  Each  term  so  appointed  must  be  held  at  the 

the  court  upon  the  trial  of  the  whole  issues  of  city  hall  in  the  city  of  New  York,  except  that 

fact  is  sufficient  if  it  directs  the  judgment  to  auxiliary  or  additional  parts,  for  the  truisaction 

be  entered  thereupon;  but,  if  so  required  by  a  of  any  business  specified  in  the  appointment, 

party  appealing,  the  justice  by  whom  thede-  may  oe  held  elsewhere  within  the  city  of  New 

cision  was  made,  must,  within  ten  days  after  York^  as  designated  in  the  appointment.    An 

the  appeal  is  perfected,  and  notice  thereof  and  appointment  must  be  publisher  in  two  news- 

of  the  requirement  is  given  to  him,  make,  and  papers,  published  in  the  city  of  New  York,  at 

file  with  the  clerk,  a  special  decision,  stating  least  once  in  each  week,  for  three  successive 

separately  the  facts  found,  and  the  conclusions  weeks,   before  a  term   is  held   in   pursuance 

of  law.  thereof. 

Dwlnitloii.— Code  dv.  proc.,  §3173.  without  change  DertnitlOD.--Code  dv.  proc.,  1325.  without  dkam. 

of  substance;  originally  revised  from  L.  1872,  ch.  629, 1 4,  Original  derivation:  first  sentence  from  L.  1875,  eh.  479, 

in  part.  1 3S;  last  sentence,  new. 


NEW  YORK  CITY  COURT  ACT 

m  wltteut  th«  eit;.    for  the  dafradaat's  eosta,  not 


A  mandate  of  the  court  can  be  exeeutod  only  ™'y*'^,    ,        ,               .■      - 

within  the  dty  of  New  York,  except  as  foHowa:  2.  NoUoe  of  an  apphration  for  judgment 

1.  An  BXeetition  upon  a  iudgment  rendered  ^^o"  ™«  pwind  tnat  a  daauirer,  answer  or 
dierein,  for  a  Bum  exceeding  twenty-five  dollam,  repV  "  involoua;  notice  of  a  motion  to  stnke 
m«^  be  iBRied  out  of  the  ooart,  tested  in  the  ""t  a  sham  answer  or  a  aham  defense;  notice  of 
name  of  the  chief  justioe  thereof,  to  the  sheriff  an  application  for  judgment  upon  the  defend- 
of  any  county,  wiwrein  Uie  judgment  has  b«en  *°*'8  default,  or  of  the  execution  of  a,  reference, 
A\dy  doekated;  orwnt ofinqiiiry orof anaffleffiment therpupoo; 

2.  A  subpoena  may  be  served  within  either  of  "«*  '^  than  two  days;         ^ 

the  countiea  of  Richmond,  Kings,  Queena,  or  3.  Notice  of  the  justiHoatioh  of  bail,  not  leas 

Westchester;  than  two,  nor  more  than  ten  daye; 

3.  A  warrant  to  apprehaid  a  witaeea  for  a.  ^-.N^ot'pe  of  a  m^tion^  ^^^^^  td^n  ^  motion 
failure  to  obey  a  subpoena,  may  be  executed  by  specified  in  subdivision  eecood  of  this  section, 
the  sheriff  of  liie  city  and  county  of  New  Yorl^  "■»*  '^m  than  four  daya;  but  the  court  or  a  jua- 
or  a  marAfd  of  that  dty,  within  either  of  those  "=«  thereof  may,  upon  an  affidavit  showing 
counties.  grounda  therefor,  prescribe  a  shorter  time,  by  an 

4.  An  order  duly  made,  in  an  action  or  apocial  ""ier  to  show  cause; 

proceeding  pending  in  the  courti,  requiring  the  .   5.  Notice  of  trial  of  an  laaue  of  fact,  or  of  an 

performance  of  an  act  by  a  party  thereto,  or  by  '^^ue  of  law;  notice  of  any  bearing,  the  time 

an  officer,  may  be  served  upon  a  person  bound  f'^  serving  which  ia  not  expressly  prescribed  in 

to  obey  liie  order,  and  bia  obedience  thereto  may  either  of  the  foregoing  aubdiviaiona  of  this  aec- 

be  required  in  any  part  of  the  State;  '■"'i'  °^  elaewhere  in  this  act,  not  leas  than  five 

5.  An  order  to  show  cause,  why  a  person  ?*'., 

should  not  be  punished  for  a  contempt  of  the  °-  Notice  of  taxation  of  eoata,  not  leas  than 

court,  may  be  served  by  any  person  in  any  part  *^o  days;  except  where  all  the  attorneys,  aerv- 

of  the  State;  ing  and  served  with  the  notice,  reside  or  have 

6.  A  wanant  to  apprehend,  and  bring  before  their  offices  in  the  city  of  New  York,  in  whi<^ 
the  court,  a  penon  diMxed  with  such  a  com-  case,  Mie  da/a  notice  is  auffident. 

tempt,  may  be  executed  by  the  sheriff  of  Uie  city  . '-  But.thia  section  does  not  apply  where  apo- 

and  county  of  New  Yoric,  or  a  marshal  of  ^lat  <"*!  provision  has  been  made  for  certain  marine 

city,  in  any  part  of  the  State;  causea. 

7.  The  word  "city"  as  used  in  this  section  DMlraaon.— Cod*  av.  onx..  i3iai.  u  im.Jby 
ahaU  be  ooDstnMd  to  mean  and  apply  to  the  j^V^'i^'" '  im,"Si°^S°  |  s,™^!'^'  i^fiv 
territory  within  the  city  of  New  Vorit  as  it  ex-  l.  i87*,  ob.  Sas,  |  2;  L.  1876,  A.  «9,  ||  17,  so.  imJ  51^ 
isted  and  was  constituted  prior  to  the  sixth  day  "bd.   10. 

of  June,  eighteen  hundred  and  ninety-five.  .  ._   _ 

niaimiw     rjiii  .III  iiLL.l  .1111,11  nil  iij  I   mm.  !*'■  noticeoftrfclandnottsof  issue. 

oh. m withoutdaogj^  *SSy. uwrtsd btiouK ot^i  Notice  of  trial  of  an  issue  triable  at  a  tejTQ  of 

UmilatuD  in  Ormtet  New  York  nhirier,  t  I34S.    i 338,      ,1 _, i,  _: r ■         »  .1.    .     „ 

ofipasOj  nrhad  from  L.  18T8.  ofa.  47B,  1 40.  'the  court  may  be  given  for  any  day  of  the  twm. 

A  note  of  isnte  must  be  filed  at  least  two  davs 

i  S0.  Direction  and  exacniioo  at  mandates.  before  the  day,  or  the  OHnmencement  of  tte 

In  an  action  brought  in  the  court,  an  order  of  ^J""  Z^^  ^'.^f  ^  ^^^  ^'^  '^  ^ '^^ 

arwst.  a  warrant  rfirttadnnent,  an  «eention,  or  ^^J.^2^  '    '^^^".^  **""  ."^".^  ™)"^ 

a  requisition  to  replevy  a  chattel,  must  be  di-  *  ^L?*™^  *  f  H^  "S"" '"  t^*^"" '°  ^ 

reoted  to  and  executed  by  the  aheri*.    Any  other  f^l  "^  ''^**  J^'*'^'  %^  ^'  '" 

mandate,  which  must  hive  been  directed  to  and  ?'"'^^^'^'*^,i^  P!??',   But  thia  aec- 

and  exerted  by  the  aheriff  of  the  dty  and  uZr^fJTL^^^'^^^'°™"'°^'^ 

county  of  NeW  Yoric,  if  it  issued  out  bf  the  ''l^.^?!*"^'*^*^  ™"™"  "^"^ 

supreme  conrt  may  where  it  i88u«o^^^^  U^SSTTlS^oufS-Sr^  .ShiS™^  "°    "" 
city  coiut,  be  directed  to  and  executed  either  by 

that  rfientr,  or  a  muah^  of  that  city,  named  s  41.  Dapositioiis. 

therein.    A  marshal  ia  entitled  to  the  same  foes        m.         _r™4.-  -    .    .t    , 1     *  .u 

u  the  r4m«  upon  .  nwd.U  dirnlol  lo  him,  j  ™"  ."SS    f  S.^?™'?*'     ,  J'  "'-.k" 

or  upo.  the  »rSi  of  ■  ramnop.;  aial  each  pn.:  ™"",i'  i'JL  i""L^^ES?!t  S  ?       t 

™onofW,rd.li»8tott„„«,;tioPot.««l-  S^  S^.KloiiS^^r.fe?  . 

d.le  by  IheiiicrifT,  3d  th,  power  imd  control  o(  Je<«  tollietonow,nj  ,unb«e»t,„naf 

the  eoirt  over  th'e  .hail  muting  the  .une,  vJli,^  SfS',^  ,h  "'LS.l^n?  SijLSX 

iwplii.  to  the  munhal.   The  return  Si  >  mmbiJ  Sfjl  S„"™'„°'  .*!" ,  w    ?f   .   achmond, 

wiieb  >  mandate,  o,  hi.  eertiheat.  o(  the  exo-  ^^iS^lSSS  Y.^^,<    ,^J' 

eution  thereof,  or  of  the  .ervice  of  any  paper  ^!fS^S'^S^  S£Z^S,?        ,^ 

.irred  by  him  ha.  the  >ame  force  and  A<St,  u  JSf  £^. .'  7i?^^-,    T     °. 

the  like  return  and  certificate  of,, hcriff.  "^SSSi.i  ■    T^  U^.     S"^  i.^      , 

Da-Oo..^^!.  d.,  p™..  I  ra.  M  ...  to  I.  ,»..  J,  SSS  oS  »^    '  ""  I"  ""^  "»'>' 

6b.  M9,  withcwt  duuiM;  oriainallr  revi«d  from  L.  ISU.  "?  "  JUOTlce  Oi  the  COUTt, 

dk  MO,  H  %  Sj  L.  i87J.  eb.  flw.  {  S;  Mcand  Hnteim;  3.  A  comimmon,  or  ordcT  to  tftlce  depomtioDs, 

U  1B7S,  .L  US;  n.  aiw  3  R.  L.  am,  tiii.  imued  or  granted,  may  be  executed  either  nithin 

.  „   _,      ,           ...  or  witlwut  the  State. 

{  39.  Time  for  somc«  of  notice. 

TIm  time  for  perHonal  Krvice  of  certain  no- 
tices, in  an  action  lirought  in  the  court,  ia  as  .  ,_   _ 
foIlonB:  E^-  Papnent  of  money  hito  Goort. 

1.  Notice  of  justification  of  the  auretiea,  in  an  Money  paid  into  the  oourt,  purmiant  to  any 

undertaking  given  by  the  plaintiff,  aa  Mcuiity  proviaion  of  this  act,  must,  unless  the  court 


art.  5  SPECIAL  PROVISIONS  FOR  MARINE  CAUSES  §§  43-46 


otherwise  direotBi  be  paid  direoUy  to  the  ohann    or  is  about  to  aadgiii  dispose  ol,  or  secrete 

berlain  of  the  city  of  New  York,  to  the  credit  o£    property,  with  the  like  intent; 

the  cause  in  which  it  is  paid.  d.  That  the  defendant,  being  an  adult  and 


Dal fatfon.— Code  dv  juoe.,  1 3104.  whlioat  o1mud«»;  a  remdcDt  of  that  borough  has  been  continu- 

orisinallyreyiaedfromL.  1875.  oh.470,  llO.UMtaBntenae.  oufily  without  the   United   States  more   than 

six  months  next  before  the  granting  of  the 

i  48.  Nwi-acceptanceand  jtistificAtionof  baiL  warrant,  and  has  not  made  a  designation  of  a 

action  brought  m  the  court,  is  as  follows:  •««  j«  L5.  \^^„^  *<^J»o;*«c>  ;«  f/^*/*^ 

HffwtJla^^'n&ifi^  ^^2^;f*?>^f^^;  be  construed  to  mean  and  apply  to  the  teiri- 

t£8  attorney,  of  certified  <»pie8  of  the  arder  of  ^^  ^^y^  ^     j j    ^  j^^  f^^  „  j^.  ^,^g^^ 

arwrt,  retur^  and  undertaking          ,,...,  md  was  oonstitutwl  prior  to  the  sixth  day  of 

•?K-^'*i**^"*'Jl'*°^^"^?ik'"'*^*''*'''*^  June,  eighteen  huadi^  and  ninety-five, 

within  five  days  after  s«vice  of  the  notice  speci-  zr^  cisuv^"  uuu«.  w  ouu       c«j 

fied  in  subdivision  first  of  this  section;  KWK^S^sm^^i^i^^SSiiMllS^^ie^'Z^ 

3.  Service  of  notice  of  exception  to  the  sure-  dv.  nroe.,  1 635.    Thelaat  jp«nsn4»h  islnawtod  beeiuuB  of 

ties,  in  an  undertaking  given  by  the  plaintiff,  as  ft«  5?"4*i^^«^^?°®l-"*  S^**L?^"?  Y^'?  ^•^• 

cuMMisn'^v  *^»  ♦k^  A^it^ALw>*f^  Zxc*t.    nrlZki'n  Ir^^  1 1345.     1 8189,  oxiguially  revised  from  L.  1831,  ch.  800, 

security  for  the  defendant  s  costs,  withm  two  i  33  34/47.   j  QslHiBm.  by  L.  1877.  oh.  4ifi,  U  I8d4, 

days  after  service,  upon  the  defendant  s  attoiv  oh.  738.  L.  1895,  ob.  578.  L.  1916.  ch.  441.  L.  1919,  eh.  482; 

ney,  of  a  written  notice  of  the  filing  thereof;  and  ori«iiudly  revised  from  code  of  proe.,  |i  227, 229,  m  pwt. 

service  of  notice  of  the  justification  of  the  same,  «  ^k   b  1        #        r* 

or  new  sureties,  within  two  da)rs  irfter  service  of  »  *''•  *«®8  of  court, 

the  notice  of  exception.  The  justices  of  the  court,  or  a  majority  of 

Dcrivatton.— Code  civ.  proo..  1 3168,  without  change:  them,  may,  from  time  to  time,  establish  rules 

ondmOly  revised  from  L.  1875,  ch.  479,  ff  16.  17.  and  of  practice  for  the  court,  not  inconsistent  with 

Mtbd.  9  of  1 51.  j^  g^  Q^  ^i^j^  ^  general  rules  of  practice, 

,..-^.                    ^..  .                ^    M  establifiied  as  prescribed  in  section  ninety-four 

JL^'  ^    "Mcessary  to  obtam  warrant  of  ^f  the  Judiciary  Law.    The  latter  govmi  the 

attacnment  practice  in  the  c^urt,  as  far  as  they  are  ap- 

In  ordo'  to  entitle  the  plaintiff  to  a  warrant  plicable  thereto, 

of  attachment  against  property,  he  must  show  i^ertvatton.— Code  eiv.  proo..  §  333,  as  am.  by  L.  1909, 

by  affidavit  to  the  satisfaction  of  the  justice  oh.  65.  without  change;  orisiiiauy  revised  from  L.  1873, 

granting  it,  as  foHows:  *•  *^'  *  **• 

1.  That  a  sufficient  cause  of  action  exists 

against  the  defendant  to  recover  damages  for  ARTICLE  6 
one  or  more  of  the  f blowing  causes: 

a.  Breach  of  contract,  express  or  implied,  Soecial  ProviaioiiB  for  Marine  Causes 
otiier  than  a  contract  to  marry;  *^ 

b.  Wrongful  conversion  of  personal  property ;  g^eUon  46.  Arrest  in  certain  matins  causes. 

C.  An  injury  to  person  or  property,  m  eoa-  47.  Contents  of  order  of  arrest. 

sequence  of  negligence,  fraud  or  other  wrongful  J|;  glS^Sd^g^^SSJVetum. 

ftCt:                                                                ,  .     ,     ,  60.  Further  provisions  relating  to  bail  or  deposit 

d.  A  wrongful  act,  neglect  or  default  by  befars  return, 

which  the  decedent's  death  was  caused,  where  Si*  S**^« '  *^***^#*4^£!Sulf?* 

^i_                  p      .'                  'ji^i^xif  52.  Confinement  of  defendant. 

the  cause  of  action  arose  m  this  state  before  or  53.  Beturn  of  proeeediiwi. 

after  the  passage  of  this  act,  and  the  action  54.  Pr«oesdinsi  after  return. 

t^n^^i!^lf.J^J^^^lC  ^"^^^  »•  S*W  «*!<»  *«  o«U!n  «>«<>>.  ,«>«.. 

a^amst  a  natural  person,  wno.  or  a  corpora- 
tion which,  would  have  been  Uaole  to  an  action  ,  -«    *       ^  .        .^j       ^j..^  ^-— ^- 
in  favOT  of  the  decedent  by  reason  thereof,  if  5  *••  Arrest  in  certain  marine  causes, 
death  had  not  ensued.  In  an  action  in  favor  of  or  against  a  i>erson, 

2.  The  amount  of  the  damages  claimed,  belonging  to  or  on  board  of  a  vessel  in  the 
whiGh,  if  action  is  to  recover  damages  by  merchant  service,  to  recover  damages  for  an 
breach  of  contract  must  be  stated  over  and  assault,  battery  or  false  impriaonitient,  corn- 
above  all  counterclaims  known  to  the  plaintiff,  mitted  on  board  the  vessel,  upon  the  high  seaa, 

3.  That  the  case  is  within  one  of  the  follow-  or  in  a  place  without  the  United  States,  the 
ing  subdivisions:  plaintiff  may  apply  for  an  order  of  arrest,  to 

a.  That  the  defendant  is  a  foregin  corpora-  accompany  the  summons,  in  the  form  and  to 
tion,  or  being  a  natural  person  is  not  a  resident  the  effect  specified  in  the  next  section,  but  the 
of  the  State;  plaintiff  may  commence  and  conduct  such  an 

b.  That  the  defendant,  being  an  adult  and  action  in  the  ordinary  manner  without  apply* 
a  resident  of  the  borough  of  Manhattan  in  the  ing  for  such  order.  If  such  an  ordo"  is  granted, 
city  of  New  York,  has  departed  from  the  the  proceedings  in  the  action  must  be  coii- 
State,  with  intent  to  defraud  his  creditors,  or  ducted  as  prescribed  in  this  article.    The  jug- 


proper  and  diligent  effort  to  ascertain  the  attested  by  the  hands  of  the  justices  making 

place  of  the  sojourn  of  such  a  resident  adul^  the  same^  and  filed  with  the  derk,  regulate  the 

defendant,  the  same  cannot  be  ascertained;  manner  m  whidbi  an  application  for  such  an 

c.  That  the  defendant,  being  an  adult,  has  order  may  be  made,  and  the  cases  in  which  an 

removed,  or  is  about  to  remove,  property  from  undertaking  may  be  dispensed  with.     Until 

the  State,  with  intent  to  defraud  his  creditors,  regulations  are  so  ^tabhshed,  the  justice  to 

orthathehasassigned,  disposed  of,  or  secreted,  whom  the  application  is  made,   may,  in  \aa 


< 


^ 


§§47-54                                  NEW  YORK  CITY  COURT  ACT  art.  5 

discretion,  require  or  dispense  wiUi  an  under-  public  holiday,  be  paid,  by  the  sheriff ,  into 

taldng  thereupon.  court,  to  the  credit  of  the  action. 

I>!erl2nittoil.--Cod6  civ.  proo..  1 3177,  without  ohaxkse;  I>crif»tloii.— Code  dv.  proo..  1 3181,  without  ofaanee; 

onsmaUy  revised  from  L.  1872,  cfa.  029.10.  in  part.  originaUy  revieed  f rom  2  R.  U  dta-3a»;  L.  1872.  eh.  «29. 

1 5.  in  part. 

§  47.  Contents  of  order  of  arrest. 

The  order  of  arrest,  granted  bs  prescribed  in  §  *!•  ^afl  or  deposit  after  return, 

the  last  section,  must  require  the  sheriff  to  At  any  time  after  the  return  of.  the  sheriff, 

arrest  the  defendant,  and  to  bring  him  forth-  and  before  final  judonent,  a  justice  of  the  court 

with  before  the  court,  at  the  chambers  thereof;  may  admit  a  d^endant  m  custody  to  bail,  or 

or  if,  when  he  is  arrested,  the  court  is  not  in  allow  him  to  make  a  deposit;  and  may  direct 

session  at  chambers,  to  hold  him  to  bail,  in  a  his  release,  upon  his  giving  bail  or  makings  the 

sum  specified  in  the  order,  for  his  personal  at-  deposit»accordingly.    The  sum  to  be  deposited, 

tendance  at  the  opening  of  the  court,  on  the  or  the  sum  specified  in  the  undertaking  of  the 

next  day  thereafter,  when  it4s  in  session  at  the  bail,  must  be  fixed,  and  the  sureties  on  the 

chambers  thereof.    The  order  must  also  direct  imdertaking  must  be  approved,  by  the  justice; 

that  the  defendant  be  summoned  to  answer  who  must  be  satisfied,  b^r  their  examination, 

the  complaint  in  the  action  forthwith.    There-  or  by  other  proof,  respecting  their  sufficiency, 

upon  the  summons  must  conform  to  the  order;  The  undertaking  must  be  to  the  effect  that  the 

l>«rt?atloii.-Code  dv.  proo.,  1 3178,  without  chan«e;  defendant  will,   at  all  times,   render  himadf 

originally  reviaed  from  2  R.  L.,  383-389;  L.  1872,  cb.  629.  amenable  to  any  mandate  which  may  be  issued, 

^  ^-  to  enforce  a  final  judgment  against  him  in  the 

§  48.  Proceedings  on  arrest.  action. 

hJt^r.'^'^^'  T"*  "^'"^  *^  defendant,  ^SSS^^S^thlTaA^lL^f^sJS:^: 

by  virtue  of  such  an  order,  must,  at  the  same  §  5,  in  part. 

time,  serve  upon  him  the  summons,  and  also  a  ' 

copy  of  the  order  of  arrest,  and  of  the  papers  §  52.  Confinement  of  defendant, 
upon  which  it  was  granted.  He  must  forthwith  Unless  bail  is  given,  or  a  deposit  is  made,  as 
bring  the  defendant  before  the  court,  at  the  prescribed  in  the  last  three  sections,  the  de- 
chambers  thereof,  if  the  court  is  then  in  session  fendant  must  remain  in  the  jail  by  virtue  c^ 
at  chambers;  otherwise,  unless  bail  is  given,  as  the  order  of  arrest,  until  final  judgment  in  the 
prescribed  in  the  next  section,  he  must  take  action;  and,  if  the  judgment  is  agaJnat  the 
the  defendant  to  the  jail  of  the  city  and  county  defendant,  imtil  the  return  of  an  execution 
of  New  York,  for  the  confinement  of  prisoners  against  property,  issued  thereupon.  But  the 
in  civil  causes.  The  keeper  thereof  must  con-  court  must  direct  him  to  be  brought  into 
fine  the  defendant  therem.  On  the  next  day  court;. at  the  time  of  the  trial;  and  it  may,  in 
thereafter,  when  the  court  is  in  session  at  its  discretion,  direct  him  to  be  brought  into 
chambers,  the  sheriff  must  take  the  defendant  court  at  any  other  time.  In  either  case,  he 
from  the  jail,  and  bring  him  before  the  court,  must  be  taken  from  the  jail,  and  brought  into 

DeH?atlon.-0>de  -civ.  proo..  1 3179,  without  chanfe;  OOUrt  accordingly. 

jrisiBujllyrevieed  from  2  R.  L.  885-389;  L.  1872.  ch.  659,  D«|,||tion.-Code  dv.  proo.,  13183,  without  eluuice; 

I  d,  in  part.  originally  reviMsd  from  2  R.  L.  883-380;  L.  1872,  GhTSw. 

§  49.  Ball  or  deposit  before  return.  *  **  *''  **^' 

The  defendant  may  give  bail,  by  delivering  i  W.  Return  of  proceedings, 

to  the  sheriff  a  wntten  undertaking  to  the  The  sheriff,  after  serving  the  summons  and 

plaintiff,  in  the  sum  specified  in  the  order  of  executing  the  order  of  arrest,  must  make  a  fuU 

arrest,  executed  by  one  or  more  sureties,  to  return  of  his  proceedings  thereupon,  to  the 

the  effect  that  the  defendant  will  attend  in  court  at  chambers.    The  return  must  be  made 

person  at  the  opening  of  the  court,  at  the  forthwith,  unless  the  court  is  not  then  is  session 

chambers  thereof^  on  the  next  day  thereafter,  at  chambers;  in  which  case,  it  must  be  made 

when  it  is  there  m  session;  or  he  may  deposit  immediately  after  the  opening  of  the  court,  on 

with  the  sheriff  the  sum  specified  in  the  order  the  first  day  thereafter,  when  it  is  there  in 

of  arrest.    In  either  case,  the  sheriff  must  forth-  session.    If  the  defendant  has  given  bail,  the 

with  release  him  from  custody.  undertaking  of  the  bail  must  be  returned,  to 

DvlTstion.— Code  dv.  proo.,  1 3180.  without  diance;  be  delivered  to  the  plaintiff  when  the  court  so 

orifinany  reviaed  from  2  R.  L.  388-889;  L.   1872.  oh.  directs. 

,  I   .  n  part.  Dertfmtlon.— Code  civ.  proo..  1 3184,  without  ohance; 

§  60.  Further  provisions  relating  to  bail  or  J^^^S;^^'^*^  ^^^  ^  ^  ^  383-389;  L.  1872.  oh.  659. 

deposit  before  return.  *  *      *^' 

Where  bail  is  given,  as  prescribed  in  the  last  5  ^  Proceedings  after  return, 
section,  the  officer  ta&ing  the  acknowledgment  Unless  both  parties  sooner  appear,  the  court 
of  the  undertaking,  must,  if  the  sheriff  so  re-  must  wait  one  nour  after  the  return;  or,  if  the 
quires,  examine  under  oath,  to  a  reasonable  defendant  has  given  bail,  one  hour  after  the 
extent,  the  persons  offering  to  become  bail,  opening  of  the  court.  As  soon  after  the  parties 
concerning  their  property  and  their  circum-  appear,  or  after  the  expiration  of  the  hour,  as 
stances.  The  defendant  may  give  bail,  or  the  business  upon  which  the  court  is  then  en- 
make  the  d^^osit,  immediately  upon  his  ar-  gaged  will  permit^  the  court  must  take  up  the 
rest,  at  any  hour  of  the  day  or  night;  and  he  cause.  If  the  plaintiff  does  not  then  appear,  a 
must  have  reasonable  opportunity  to  seek  for  judgment  dismissing  the  complaint,  with  costs, 
and  to  procure  bail,  before  being  committed  must  be  rendered.  If  the  defendant  does  not 
to  jail.  Where  a  deposit  is  made,  the  money  then  attend  in  person,  the  plaintiff  must  then  . 
deposited  must,  before  the  expiration  of  the  make  his  complaint,  and  tne  defendant's  de- 
next  day  thereafter,  not  being  Simday  or  a  fault  must  be  entered.    If  the  plaintiff  appears 


art.  6                                       SUMMONS  AND  PLEADINGS  §{55-09 

and  the  defendant  att^ds  in  person,  the  plead-  whereupon  the  summons  must  correspond  to 

inf^  must  then  be  made,  and  issue  must  be  the  order.    The  order  must  be  indorsed  upon  or 

joined.    The  pleadings  may  be  oral  or  written;  annexed  to  the  summons;  and  a  copy  thereof 

if  they  are  oral,  the  clerk  must  enter  the  sub-  .must  be  delivered  with  a  copy  of  the  summons, 

stance  thereof  in  the  minutes.    If  either  party  The  justice  may,  in  his  discretion,  as  a  condition 

desires  a  trial  by  a  jury,  he  must  demand  the  of  granting  the  order,  require  the  plaintiff  to 

same,  at  the  time  of  the  joinder  of  issue;  other-  give  an  undertaking,  with  one  or  more  sureties, 

wise  the  issue  must  be  tried  by  the  court,  with-  to  the  effect  that  the  plaintiff  will  pay  any  judg- 

out  a  jury.  ment  which  may  be  rendered  against  him  in  the 

Dcrlratton.— <>Kle  dv.  proe.,  1 3185.  without  ohMfe;  action,  not  exceeding  a  sum,  specified  in  the 

pricinally  revised  from  2  R.  L.  883-389;  L.  1872,  ch.  620,  undertaking,  which  must  be  at  least  tWO  hun- 

»  *•  *"  P^-  dred  doUara ; 

§  65.  TriaL  ^*  Where  an  order,  directing  service  of  the 

Where  trial  by  juiy  is  duly  demanded,  the  ^^^^ns  without  the  dty  of  New  York  or  by 

court  at  chamber  ^mSt  direct  the  issue  to  be  R^^^^'S^I"  SS^^h^^^^^ 

ato^p^^t^^cHo^rc^  rrv^  £^\to^rofii?^^^^ 

fet%lKe'Ltior^^^^^  Ts^d^s^^ 

the  day  calendar,  either  general^  or  for  a  partic-  tS^^  requmng  the  def^dant  to  answCT 

ular  day;  and  it  may  give  such  direction  as  it  ^^-^"^^  "^^^  H^^'  ^  *>^°  '^^  "  C^ 

deems  nronw  with  r^rwf  to  filinir  a  notP  of  "cnbed  m  this  section,  before  an  order  specified 

i^  ^^'  r^J^J^  S^tdXdi  i»  tW8  subdivision  is  g^ted  the  justice  gnu.*- 

in*nded,  or  where  the  defendJtt  is  in  defauft,  the  '^  l^„^tA^^J^l^^^^,t^JT!!'lZ 

evident  must  then,  or  at  such  subsequent  t  me,  **«  amended  acoordmgly;  Mid  Uiereupon  the 

either  at  chambers  or  at  a  trial  ter^  or  special  ''^.**!?  K'^l'**i  °'  T"^  "^f  *   ♦  f  '^*^' 

term,  as  the  court  at  chambers  appoints,  be  g^T**  *"  *^«  *"*^«*'  '"'«'*  coiwctly  state  the 

given;  and  thereupon  final  judgment  must  be  o  'rm.         «j  <i  -i.   »             j  •     i.u*       ^x*  « 

Sendel^i.    Butthe*^^ssuemustbe^pointedtobe  „ Ji,  I^^  TJi^  IaY  J^  used  m  Uus  section 

tried,  within  six  days  after  the  joSder  thereof,  ^,  ^  "^^Sj"*!?  to  mean  and  apply  to  the 

,,,.1^  K^^i.  r.„,*;«-  ---«^*  *^  «  ii«„«.  *;^,..  «.  1  territory  withm  the  city  of  New  York  as  it 


time.    The  trial  cannot  be  adjourned,  without  «  ?f  ^'!?5-:7?^  "7'  ?P^'  *.?l^  without  ohMge. 

J.      i  ^""^w  *^  ay.jKix*AM*^^f        vuvruv  gubj^  3  ixiaerted  to  eapply  the  limitation  m  Qreater  New 

the    consent    of    both    paHies,    beyond    three  York  charter.  §1345.     |3166,  originally  reviwd  from 

calendar  months  from  the  joinder  of  issue.  L- 1972,  oh.  620,  S  5.  in  part;  L.  1874.  ck.  645, 1 1,  in  part. 

llerlTatloa.--Code  dv.  proo.,  1 3186.  without  ohance; 

originally  revised  from  2  R.  L.  383-380;  L.  1872,  eh.  620,  §  68.'  Service  of  pleadings* 

10,  in  part.  r^^  ^j^^^  within  which  a  defendant  must 

§  56.  Ordinary    action    for   certain    marine  Remand  a  w>py  of  the  wmplaint,  if  a  wpy  is  not 

causes.  delivered  at  the  time  of  the  delivery^  of  a  copy  of 

Tiu-    -  i.  J           i.             ..  xu      1  •  x-«  ^  tJie  summons  and  the  time  within  which  the 

This  act  does  not  prevent  the  plamtiff  from  plaintiff  must  serve  the  same,  after  a  demand 

commencing,  and  conducting  m  the  ordinary  *^                .   .      .          ....... 

manner,  an  action,  for  a  cause  sl 

division  second  of  section  twenty 


S  5.  in  part.  Stated  in  the  summons,  withm  which  the  defend-            A 

ant  is  re(][uired  to  serve  a  copy  of  his  answer,  m 

ADTTr'T  V  A  ^^^  service  of  the  summons.    But,  except  as           1 

AKiiK^ui^  Otherwise  prescribed  in  section  fifty-four  of  this           1 

Summons  and  Pleadings  *<^»  *  defendant,  arrested  before  answer,  has 

ten  days  after  the  arrest,  withm  which  to 

Section  67.  Summone.  demand  a  copy  of  the  complaint  or  to  serve  a 

M.  Service  of  pleadings.            .  ^v      *        u  copv  of  his  answer,  as  the  case  requires;  and 

50.  Service  of  summons  without  the  city  or  by  .K^         "°  wowc*,  <aa  ui*^  ^^*    ^           ' 

publication.  judgment  must  be  stayed  accordingly. 

60.  Counterclaims.  Derl?atloD.— Code  oiv.  proc.,  1 3166.  without  change 

.  ..    ^  of  subsUnce;  oriffinally  revised  from  L.  1872,  eh.  620.  |  6, 

§  67.  Summons.  in  part;  L.  1874,  ch.  645, 1 1.  in  part. 

The  summons,  in  an  action  brought  in  the  .  .^    «      .       ,                     .x*.     ^  x*.      •*- 

court,  must  state  that  the  time,  wiUiin  which  §  59.  Service  of  summons  without  the  city  or 

the  defendant  must  serve  a  copy  of  his  answer,  hy  publication. 

is  six  days  after  the  service  thereof,  exclusive  of  An  order,  directing  the  service  of  a  summons,               J 

theday  of  service;  except  in  one  of  the  following  either  without  the  city  of  New  York,  or  by               I 

cases:  publication,  may  be  granted  by  the  court,  or  by               ^ 

1.  A  justice  of  the  court  may.  upon  satisfac-  a  justice  thereof;  but  only  in  a  case,  where  a 

tory  proof,  by  affidavit,  that  either  the  plaintiff  warrant  of  attachment  has  been  issued,  as  pre- 

or  the  defendant  resides  without  the  city  of  New  scribed  in  section  forty-four  and  personal  service 

York;  or,  where  there  are  two  or  more  plaintiffs,  of  the  summons  cannot  be  made,  with  due  dili- 

or  two  or  more  defendants,  that  all  the  plaintiffs  gence,  within  that  city.    The  plaintiff,  when  he 

or  all  the  defendants  reside  without  tnat  city,  applies  for  such  an  order,  must  show  by  affidavit, 

direct,  by  an  order,  that  the  defendant  be  sum-  to  the  satisfaction  of  the  court  or  justice,  that 

moned  to  answer  within  a  shorter  time,  specified  the  case  is  within  this  section.    Whore  an  order 

therein,  not  less  than  two  days  after  the  service  is  granted,  as  prescribed  in  this  section,  service 

of  the  summons,  exclusive  of  the  day  of  service;  of  the  summons  without  that  city  may  be  made, 

itii 
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as  directed  in  the  order,  either  witiiin  or  without 
the  State.  The  provisioDs  of  law  rating  to  the 
personal  service  of  the  simunons  on  a  defendant 
without  the  State,  or  by  publication,  in  an  ac- 
tion in  the  supreme  court  in  which  a  warrant  of 
attachment  has  been  grantcni,  including  the 
enforcement  and  satisfaction  of  the  judgment, 
apply  to  the  service  or  publication,  pureuant  to 
such  an  order,  and  to  the  proceedings  relating 
to  the  same,  and  subsequent  thereto;  substitut- 
ing in  such  provisions  the  words,  "  the  city  of 
New  York  ",  in  place  of  the  words,  "  the  State  ", 
whereever  the  latter  words  occur.  If  the  defend- 
ant is  a  resident  of  the  city  of  New  York,  the 
ordo*  must  also  direct  that  a  copy  of  the  sum- 
mons, comi>laint,  and  cMrder  be  t^  at  his  resi- 
dence, specif3ring  it,  with  a  penson  of  suitable 
age  and  discretion,  if,  upon  reasonable  applica- 
ticML,  admittance  can  be  obtained,  and  such  a 
person  found  who  will  receive  it;  or,  if  admit- 
tance cannot  be  so  obtained,  nor  such  a  person 
found,  bv  affixing  the  same  to  the  outer  aoor  of 
the  residence  so  specified.  The  word  "city" 
as  used  in  this  section  shall  be  construed  to  mean 
and  apply  to  the  territory  within  the  city  of 
New  York  as  it  existed  and  was  constituted 
prior  to  the  sixth  day  of  June,  ei^^teen  himdred 
and  ninety-five. 

P«tfaitoii>^-<3octe  dr.  proo..  i  8170,  with6ut  ohaiiie 
of  ■obstMioe.  The  laat  aentence  iBMited  to  supply  tae 
UxnitaUon  in  Grwitv  New  York  ohftrter,  §  1345.  8  3170, 
originally  revised  from  L.  1874,  oh.  045. 1 8. 


{  60.  Counts 

A  counterclaim  based  on  a  contract  existing 
at  the  time  of  the  commencement  of  the  action 
cannot  be  interposed,  in  an  action  brou^t  in 
the  court,  unless  it  is  of  such  a  nature,  that  the 
court  has  jurisdiction  of  an  action  founded 
thereupon;  except  that,  in  an  action  brought  by 
an  executor  or  administrator,  any  counterclaim 
-ma:y  be  interposed,  which  could  be  interposed, 
in  a  like  action,  brought  in  the  supr^ne  oouit. 
A  counterclaim  may  1^  interposed,  in  an  action 
brought  in  the  court,  without  respect  to  the 
amount  thereof;  and  judgment  thereupon,  in 
favor  of  the  defendant,  may  be  rendered  for  any 
sum. 

ll«lf»«i«a.-^Oode  dv.  proo.,  1 3174,  without  ohaafle 
of  tubstanee. 

ARTICLE  7 
Jttdgmonts 

Section  61.  Voluntary  remiaaion  of  part  of  damages  and 
judgment  for  residue. 
62.  Vaoation  of  judgment.  ■ 

§  61.  Vblimtary  remission  of  part  of  damages 
and  judgment  for  residue. 

A  party  to  whom  a  sum  is  awarded,  upon  a 
trial,  an  assessment  of  damages,  or  the  execution 
of  a  reference  or  writ  of  inquiry,  may  remit  any 
portion  thereof,  and  take  judgment  for  the 
residue. 

DerlvatliHi. — Code  dv.  ]mxm.,  |  3176,  without  change. 

(62.  Vacation  of  judgment 

Whenever  judgment  has  been  or  shall  be  en- 
tered in  the  city  court  of  the  city  of  New  York 
in  any  one  or  more  of  the  following  cases,  to  wit: 

1.  An  action  to  foreclose  or  enforce  a  lien,  for 
a  sum  exceeding  two  thousand  dollars,  exclusive 
of  interest,  upon  one  or  more  chattds; 

2.  An  action  wherein  the  complaint  demands 
judgment  for  a  sum  of  money  only,  and  the  judg- 


ment is  in  favor  of  the  pbintiff;  and  exceeds  two 
thousand  dollars,  exchisive  of  interest  and  coats 
as  taxed;  except  where  the  action  is  brou^tit 
upon  a  bond  or  undertaking  givtoi  in  an  action 
or  special  proceeding  in  the  same  court  or  befoire 
a  justice  thereof;  or  to  recover  damages  for  a 
breach  of  promise  of  marriagej  or  where  it  is  a 
marine  cause,  as  that  expression  is  defined  in 
section  twenty  of  this  act; 

3.  An  action  to  recover  one  or  more  chattels, 
and  the  judgment  is  in  favor  of  the  plaintiff  for 
a  chattel  or  chattels,  the  aggregate  value  of 
which  exceeds  two  thousand  dollars; 

Any  party  to  such  action,  at  any  time  after 
the  entry  of  such  judgment,  may  apply  to  the 
said  city  court  to  have  such  judgment  vacated, 
and  thereupon  the  said  city  court  may  in  its 
discretion  vacate  such  judgment.  Any  case, 
wherein  a  judgment  has  been  so  vacated,  may  be 
removed  to  the  supreme  court  in  the  first  judi- 
cial district,  as  provided  in  section  twenty-three. 

DerlTattOB.— Code  dv.  proe.,  J  310b,  as  added  ^ 
L.  1918,  eh.  211,  without  change.  Enacted  in  Tiew  of  207 
N.  Y.  290.    See  note  to  1 18,  ante. 

ARTICLE  8 
Costs  and  Fees 

Section  68.  Coato  upon  adjoomment  of  trial. 

64.  Term  fee  allowed  as  ooetfl. 

65.  Residence  as  affecting  security  for  coats. 

66.  Exception  of  certain  practioe  as  to  seeurfty 

for  costs. 

67.  Fees  of  clerk. 

§  68.  Costs  upon  adjournment  of  trial. 

Where  an  application  is  made  to  a  court  or  a 
referee,  to  adjourn  a  trial,  the  payment  to  the 
adverse  party  of  a  sum  not  exceeding  five  dol- 
lars, besides  the  fees  of  his  witnesses,  and  other 
taxable  disbursements,  already  znade  or  in- 
curred, which  are  rendered  ineffectual  by  the 
adjournment,  majr  be  required,  as  a  concution 
of  granting  the  adjournment. 


]|0ttfBtlon.--Code  dv.  proo..  13356,  as  aai.  by 
L.  1895.  oh.  946.  so  far  as  appUoablo  to  the  city  oonrt. 
1 8255,  originally  revised  from  code  of  proo.,  1 314;  I*.  1853, 
oh.  617,  1 4,  final  ohuise. 

f  64.  Term  fee  allowed  as  costs. 

Costs  awarded  to  either  party  in  an  action  in 
the  city  court  of  the  city  of  New  Yoric  sbaU 
include  the  sum  of  ten  dollars  for  one  term  at 
which  the  case  is  necessarily  on  the  calendar. 

I>crl?atton.— Code  dv.  proc.,  f  3251,  last  paragraph  of 
sabd.  3,  as  am.  by  L.  1901.  ch.  627,  without  change  of 
substance.  Remainder  of  section  is  covered  under  "costs** 
bx  dvU  practice  act.  (||  1466.  1467.  1469-1472.)  (  8251. 
originally  revised  from  code  of  proo.,  1 807,  and  1 815,  in 
part. 

§66.  Residence  as  affecting  security  for 
costs. 

A  plaintiff,  in  an  action  brought  in  the  court, 

who  has  an  office  for  the  regular  transaction  of 

business  in  person,  within  the  city  of  New  York, 

is  deemed  a  resident  of  that  city,  within  the 

meaning   of  provisions  of  law  authorizing  a 

defendant  in  a  court  of  record  to  require  security 

for  costs. 

Derivation. — Code  civ.  proc..  f  3160,  as  am.  by 
L.  1896,  ch.  954.  L.  1902.  oh.  ol5.  in  part,  without  change 
ot  substance. 

§  66.  Exception  of  certain  practice  as  to  seco- 
rity  for  costs. 

The  provisions  of  law  authorising  a  defendant 
in  a  court  of  record  to  require  security  for  costs 


art.  9                                                         APPEALS  §S  67-70 

do  not  apply  to  an  aetion  in  the  court,  in  favor  ARTICLB  9 

of  or  against  a  person,  belonging  to  or  on  board 

of  a  vessel  in  the  merchant  service,  to  recover  Anneals 

damages  for  an  assault,  battery  or  false  impri»>  ^^ 

onm«it,  committed  on  board  the  v^sel,  upon  g,^^  ^g  Appeal  from  final  jodsment  to  mxpnmb  court. 

the  high  seas,  or  m  a  place  withm  the  Umted  69.  Appeal  from  intexiooutory  Msbmbi  to  m- 

States  where  an  order  of  arrest  is  granted  to  ac-  ^   ^    premeoourt. 

company  the  summons,  or  wh«^  an  undertak-  ^'  ^"^^"^  order  made  at  vaoal  or  trial 

ing  has  been  given  as  prescribed  in  section  fifty-  71.  Appeal  from  order  made  bgr  judia  out  of  oeiirt. 


seven  of  this  act.  7^-  Heview  of  diaoretloiiary  power  on  appeal  to 

^    -     .. ^  .                          •  «,«*^                    1,  euprome  court. 

-  ^J™»»:7V^««^-,  ^opi    i  'iw?!.  •■    "^-   °y  78.  Time  to  appeal  from  interloeutory  judgment 

L.  18M,  eb.  964,  U  1902.  oh.  5U,  in  part,  vithont  etumge  Qf  erder^ 

«i  rabilanea.  74.  Appeal  to  appeDatadlTWon. 

7S.  Tuie  for  aivieal  to  MppeUate  dlvuiiMi* 

§67.  Fees  of  derk.  76.  Prooeedincs  in  appeflate  court 

The  derk  of  the  city  oourtof  the  city  <rf  New  "•  ^^"t^H^  "^  •««~^«»  "*  ««•  "■ 

York  is  entitled  to  receive  for  the  use  of  the  city  78.  PnoSceand  procedure  on  appeala. 
of  New  York,  for  the  services  performed  by  him 

the  following  fees  and  none  other:    For  filing  a  §  68«  Appeal  fitnu  final  Judgnieiit  to  sttpfeme 

note  of  issue  for  the  general  or  equity  calenc^,  court 

three  dollars:  for  entering  final  judgment  in  an  An  appeal  may  be  tskken  to  the  supreme  court 

action,  including  the  filing  of  the  judgment  roll,  from  a  final  judgment  rendered  m  the  city 

fiftj  cents;  and  ten  cents  in  addition  for  each  court  of  the  city  of  New  York  as  follows: 

fobo  exceeding  ten,  contained  in  said  judgment.  1.  Wliere  the  judgment  was  rendered  up6n 

For  filing  and  entering  an  order  directing  the  a  trial  by  a  referee,  or  by  the  court  without  a 

change  of  name,  one  dollar  for  each  name  so  juiy,  the  appeal  may  be  taken  upon  questions 

chanced.    For  entering  any  other  order  or  an  of  law,  or  upon  the  facts,  or  upon  botn; 

interlocutory  judgment,  ten  centa  for  each  folio  2.  When  the  judgment  was  rendered  upon 

exceeding  five.    For  a  certified  or  other  copy  the  verdict  of  a  jury,  the  appeal  may  be  taken 

of  an  Older,  record,  or  other  paper  entered  or  upon  questions  of  law,  or  upon  the  facts,  or 

filed  in  his  office,  five  cents  for  each  folio.    For  upon  boUi. 

filing  and  entering  a  certificate  of  satisfaction  D«ivniioB.-<*Oode   dv.   proe.,   1 1346.  at  am.  by 

of  a  judgment  twenty-five  cents  and  for  certify-  L.  1895,  oh.  946,  L.  1914,  eh.  351 ;  made  f^plioable  by  code 

ing  a  cop7  thereof  twelve  cents.     For   filing  «▼•  ^gil  ?*®^^  ^^^'  originally  reviaed  from  code  of 

and  ent^iBg   an   assignment  of  a  judgment  **"*"  *           ^^^'^' 

twenty-five  cents,  and  for  certifying  a  copy  §  69.  Appeal   from   iatertoctttory   judgment 

thereof  twelve  cents.     For  filing  and  enter-  to  sttpreme  court 

ing  a  release  of  a  judgment  tw^ty-five  cents,  ^n  appeal  may  be  taken  to  the  supreme 

uid  for  certifying  a  copy  th^eof  twelve  oenU.  ^ourt,  from  an  interlocutory  judgment  rendered 

For  certifying  a  transcn^  of  the  dodcct  of  a  ^  ^  gp^j^  term  or  trial  term  of  the  court,  or 

judgment  twelve  cents.    For  an  detract  of  the  entered\ipon  the  report  of  a  referee, 

minutes  of  a  tnal,  ten  cents.     For  attesting  nmii^tioa-    CuiLi   Jv    nroo.    11349    u  am.  bv 

the  correctness  of  the  copy  of  any  paper  or  l.  iSsTS.  6417171895.' o£m6;  LSe 'a|]Si«lu^  by 

record  on  file  in  his  office,  ten  cents  f<Hr  each  code  dv.  proc.,  ||  3188,  3189.    1 1349,  origlniQly  rerfeea 

folio.    For  a  certificate  other  than  herein  de-  from  code  of  proc,  1 849,  eiAd.  a. 

SJlw^r-^S^Wnr'^v- J^^  5  70-  APP«^  ^n»  '^^^  ™d6  at  ivecial  or 

tiiymg  a  search  tor  any  paper  or  record,  one  x-^ii  term 

dollar.      For   comparing    and    certifying   the  .           '                1      .  ,        ... 

printed  papers  on  appealfrom  an  order  or  judg.  An  appeal  may  be  taJcen  tp  th^  supreme 

ment  taken  as  prescribed  in  this  act,  one  cent  ^^  ^ro°a  an  order  made  m  an  action  upon 

pe*  folio  thereof.    But  where  the  attorneys  for  i^?t>ce,  at  a  speciaJ  term  or  a  tnal  term  of  the 

all  the  parties  interested,  other  than  parties  in  ^^V  court  of  the  city  of  New  York  or  at  cham- 

default,  or  against  whom  a  judgment  or  a  final  ^  S.^*^^.?^  the  foUowmg  cases: 

order  has  been  taken,  and  is  not  appealed  from,  .  I-  Where   the   order   grants,    refuses,    con- 

stipulate  in  writing  that  a  paper  is  a  copy  of  tmues,  or  modifies  a  provisional  remedy;  or 

any  paper  whereof  a  certified  copy  is  required  settles,  or  grants,  or  refuses  a  application  to 

by  any  provisions  of  this  act,  the  stipulation  '^settle  a  case  on  appeal  or  a  biU  of  exceptions; 

takes  the  place  of  a  certificate,  as  to  the  parties  2.  Where  it  grants  or  refuses  a  new  trial; 

80  stipulating,  and  the  clerk  is  not  required  to  except  that  where  speafic  questions  of  fact, 

certify  the  same,  or  entitled  to  any  fees  therefor,  ansing  upon  the  issues,  m  an  action  triable  by 

And  the  paper  so  proved  by  stipulation  shall  be  t*^e  court,  have  been  tned  by  a  jury,  pursuant 

received  by  the  cferks  of  aU  the  courte  and  by  Jo  »»,  ^^f  ^^r  that  purpose,  an  appeal  cannot 

courts  and  shall  be  used  or  filed  with  the  same  ^e  taken  from  an  order,  granting  or  refusing  a 

force  and  effect  as  if  certified  by  a  clerk  of  the  aew  tnal,  upon  the  ments; 

coxxci  ^'  Where  it  involves  some  part  of  the  merits; 

I>frtfa«loD.-Code  dv.  proc..  13164a,  a.  added  by  ^  WJere  i>  affects  a  substantial  right; 

L.  1906,  oh.  273.  without  chance  of  substance.  5.  Where,  in  effect,  it  det^mmes  the  action, 


i§  71-78 


NEW  YORK  CITY  COURT  ACT 


ait.9 


and  prevents  a  judgmenti  from  which  an  ap- 
peal might  be  taken; 

6.  Where  it  determines  a  statutory  provision 
of  the  State  to  be  unconstitutional;  and  the 
determination  appears  from  the  reasons  given 
for  the  decision  thereupon,  or  is  necessarily 
implied  in  the  decision. 

An  order^  made  upon  a  sunmiarv  applica- 
tion,  after  judgpmenti  is  deemed  to  have  been 
made,  in  the  action,  within  the  meaning  of  this 
section. 

DflrtTfttlon. — Code  oiv.  proo.,  1 1347,  bb  am.  by 
L.  1895,  ct.  946;  made  apptleabie  by  code  dv.  proo., 
1 8189.  1 1347,  originally  revised  from  code  of  proo., 
1 349 


Derimtloii.— Code  oiv.  proo.,  §3191,  at  am.  by 
L.  1895,  oh.  946.  L.  1902.  oh.  615,  without  ehaiife  of 
Bubetance,  amended  to  clarify  its  provisions.  13191, 
oriffinaUy  revised  from  oode  of  proo.,  f  352.  first  eiaive: 
and  L.  1874,  oh.  545,  i  9,  in  part. 

§76.  Time  for  appeal  to  appellate  division. 

An  appeal,  to  the  appdlate  division  allowed 
pursuant  to  the  preceding  section  must  be 
taken  within  twenty  days  after  the  service  of 
a  copy  of  the  order  allowing  such  appeal  and 
a  written  notice  of  the  date  of  the  enti^  thereof. 

Dflrtfatton.— Code  dv.  proo.,  13198,  as  am.  by 
L.  1895,  oh.  946,  L.  1902,  eh.  615.  without  ofaanga  of  aub- 
stanoe.  1 3193,  originally  revised  from  L.  1874,  oh.  545, 
1 9,  in  pvt. 


§  71.  Appeid  from  order  made  by  jndge  out  §  W-  I^<iing8  ta  appellate  court 

of  court.  ^"^  judgment  or  order  of  the  appellate  court 

A..  o«,r^«i   .««„  K«  ♦«!,«».  */^  ♦K^  ^.^r^^^^  must  be  remitted  to  the  court  oelow,  to  be 

An  appeal  may  be  taken  to  the  supreme  enforced  according  to  law.     Upon  an  appeal 

court,  from  an  order  made  m  an  action,  upon  ^              ^     grantingl  new  Sal,  on  a  ^ 

notice,  by  a  judffe  out  of  court,  in  a  case  where  «**  y»v»v.*  paa.uviu|^   i,  /^        ^S  ^       ^^^ 

an  appei  might  have  been  taken,  as  prescribed  ?Lf  n^^JJS  l«^^SP5tt^  ?n"lfni^'S!! 

in  the  last  section,  if  the  order  h^d  b^  made,  *^*  ^^J'^PJ^  ^^Z  ^^?Jr  I^H^S wl^h,^! 

Kv  f»,o  n/.«rf         '  new  trial.  It  must  render  judgment  absolute 

upon  the  right  of  the  appellant;  and  thereupon 


by  the  court. 

DcrtTfttlon. — Code  oiv.  proo..  11348,  as  am.  by 
L.  1896,  oh.  946;  made  applieable  oy  oode  dy.  proo., 
1 3189.  1 1348,  originally  revised  from  oode  of  iwoo., 
1350,  in  part. 


an  assessment  of  damages,  or  any  other  pro- 
ceedings, requi^te  to  render  the  judgment 
effectual,  may  be  had  in  the  city  court  of  the 
city  of  New  York. 

DcrtTfttton. — Code    dv.    proc.,    |3194,  as  am.   by 
L.  1902,  oh.  515,  without  <duage;  originally  revised  from 
Upon  an  appeal  from  the  city  court  of  the    ^  l^*»  «h.  545,  §  9,  in  part. 

§77.  Certiflcation  and  stipulation  of  papers 
on  appeal. 

Where,  on  an  appeal  from  a  judgm^it  or 

order,  a  party  shall  present  to  the  clerk  a 

ed  as  ir68-70,  ante,    printed  oopy  of  the  judgment-roll:  or   order 
.  1872,  eh.  629,  i  9,  in    appealed  from,  it  shall  be  the  duty  of  the  derk, 

as  reouired,  to  compare  and  certify  tJie  same, 
§  78.  Time    to    appeal    from    interlocutory    [^  ^^^^h  sOTvice  the  derk  must  rwseive,  for 
jutonent  or  order.  *"®  "^  °^  ^®  ^^^y  °^  ^^^  ^^"^"^  a  fee  at  the 

T^  1    i.     lu  -i. i.  u      rat©  of  one  cent  per  folio.    Where  the  attorneys 

i^^  ^A^  ^L'^f^lJ^r.fTL^^    f*'  «J»  «>«  P«rti<iTntere8ted,  other  than  parti« 
ken  withm  ten  days  alter  service  of  a  copy    ;«  ,i^«„u^«  k»<.;«.4  «,k^».  *  :«j««^^«.* 


§  72.  Review  of  discretionary  power  on  ap- 
peal to  supreme  court 

Upon  an  appeal  fro«.  v«^  «.v^  ^^^^  w.  — ^ 

dty  of  New  York^  the  supreme  court  shall  have 

full  power  to  review  anv  exercise  of  discretion 

by  tne  court  or  judge  below. 

Dcrtvatlon. — Code  oiv.  proo.,    §3189,    as    am.    by 
L.  1895,  oh.  946,  L.  1902,  oh.  515;  omitting  referenoe  to 

f  1 1347-1349,    whioh   are   included 
3189;  originally  revised  from  L. 
part,  Sknd  i  10. 


taken 


fT  wiuim  i«n  aaysaii«r  8«^i«B  ui  a  uopy  ^^  default,  or  against  whom  a  Judgment  or  a 

of  the  Jud^ent  or  oi^«r  appealed  from   a^^^  g^  order  has^  taken,  and  iVnSt  appealed 

awnttennoticeof  the  date  o?  the  entry  thereof.  ^^^^  stipulate  in  writing  that  a  jpapS^  a 

L.'JS2:*a'"5S:'S*!^                          tSTe  sSon'i  ^Py.J^  ^V  P^  thereof  a  «ati^  copy  is 

oovered  by  178,  post.    |3190,  orijbally  revised  from  required  by  any  provisions  of  this  act,  the 

L  1872,  oh.  629, 1 9,  in  part,  and  i  10.  Stipulation  takes  the  place  of  a  certificate^  as 

....         ,  ^            n  X     J*  •  •  to  the  parties  so  stipiuating,  and  the  clerk  is 

§74.  Appeal  to  appellate  division.  j^^^  required  to  certifv  the  same,  or  entitied  to 

An  appeal  to  the  M)pelkite  division  of  the  any  fees  therefor.    And  the  paper  so  proved 

supreme  court  in  the  nrat  judicial  department  by  stipulation  shall  be  recdved  by  the  clarks 

may  be  taken  from  the  judgment  or  order  of  of  all  the  courts  and  by  the  courts  and  shcdl  be 

the  appellate  term  of  the  supreme  court  entered  ijsed  or  filed  with  the  same  force  and  effect  as 

upon  the  determination  of  an  appeal  from  a  if  certified  by  a  clerk  of  the  court, 

judgment  or  order  of  the  city  court  taken  as  Dcrt?a«lon.— Code  dv.  pro©.,  f  3194a.  as  add«l  by 

prescribed  in  this  act,  provided  such  appeal  to  L.  1904,  oh.  430,  without  ohajoge. 

the  appdlate  division  be  allowed  by  ordo-  j^g   p^ctice  and  procedure  on  appeals, 

made  at  the  appellate  term  of  which  the  ap-  •         ^         ^u       •             -j  j  •    ^i.-     _.•  i 

peal  was  determined  or  at  the  term  next  after  Except  as  otherwise  provided  in  this  artide. 

jiSgment  is  entered  upon  such  determination  the  provisions  of  law  regulating  practice  and 

or  by  a  justice  of  the  appellate  division  of  the  procedure  on  appeals,  including  appeal  from 

first  judicial  department  and  provided  further  tl^e  supreme  court  to  the  appelate  division 

that,  where  such  appeal  is  from  an  order  grant-  a»d  from  inferior  courts  of  record  to  the  su- 

ing  a  new  trial  upon  a  case  or  exceptions,  the  Vreme  court,  shaU  apply  to  appeals  under  this 

wpellant  must  with  his  application  for  leave  article. 

rendered  against  nim.  part,  aaJd  |  lO. 


code  dv.  proo.,  1 3190,  last  sentenoe, 
90,  3192,  as  am.  bv  I 
revised  from  L.  1872,  oh.  629,  1 9,  ni 


arts.  10,  11 


APPLICATION;  LAWS  REPEALED 


§§79-^2 


ARTICLE  10 


AppUcation  of  Supreme  Court  Practice;  Ex- 
ceptions 

Section  79.  Certain  praotioe  not  to  apply. 

80.  Conf<»7nity  to  supreme  oourt  praetioe. 

§79.  Certain  practice  not  to  apply. 

Except  as  otherwise  provided  in  this  act; 
the  provisions  of  law  soveming  the  practice 
and  procedure  in  the  following  matters  do  not 
i^ply  to  an  action  or  special  proceeding  in  the 
city  court  of  the  city  of  New  York,  or  before  a 
justice  thereof  or  to  any  proceeding[  therein: 

1.  The  cases  in  which  an  order  directing  the 
service  of  a  summons  upon  a  defendant  by 
publication  may  be  made; 

2.  The  granting  of  an  injunction  order  in  a 
case  where  the  right  of  the  injunction  depends 
upon  the  nature  of  the  action; 

3.  Security  upon  the  granting  of  an  injunc- 
tion order  to  stay  proceedings  m  an  action; 

4.  The  facts  to  be  shown  by  affidavit  to  the 
satisfaction  of  the  justice  granting  a  warrant 
of  attachment; 

5.  Directing  references  and  appointing  ref- 
erees. 

DcrtTfttioii.— See  code  dv.  proc.,  §3160,  m  am.  by 
L.  lS9e,  oh.  954.  L.  1902.  oh.  516.  in  part.  This  seetion 
ezprenly  provkies  that  oode  oiv.  proo.,  U^^  <K)3> 
611-619.  638»  827, 1015  shall  not  apply  to  the  oity  court. 


pleadings^  forms  and  procedure  existing  at  the 

time  in  like  causes  in  the  supreme  court,  any 

statutory'  limitations,   heretofore  enacted,   to 

the  contrary  thereof  notwithstanding;  but  this 

act  shall  not  be  held  to  increase  or  diminish 

the  jurisdiction  of  the  city  court  of  the  city  of 

New  York  as  existing  immediately  prior  to  the 

time  this  act  takes  effect. 

Da1?atloii.~See  oode  cir.  proc.,  |8159,  as  am.  by 
L.  1907,  oh.  707;  originally  revised  from  L.  1872.  oh.  629, 
§2. 


ARTICLE  11 
Laws  Repealed;, When  to  Take  Effect. 

Section  81.  Laws  repealed. 

82.  When  to  take  effect. 

§  81.  Laws  repealed. 

The  sections  of  the  code  of  civil  procedure 
specified  in'  the  schedule  hereto  annexed,  and 
aU  acts  amendatory  thereof  or  supplemental 
thereto  in  force  when  this  act  takes  effect,  are 
hereby  repealed.  When  two  numbers  in  such 
schedule  are  united  by  a  hyphen  both  such 
numbers  are  included  as  well  as  all  intermediate 
numbers. 

§  8S.  When  to  take  effect 

This  act  shall  take  effect  April  fifteenth, 
nineteen  hundred  and  twenty-one. 


§  80.  Conformity  to  supreme  court  practice.  SCHEDULE  OF  LAWS  REPEALED 

Except  as  in  this  act  or  otherwise  specially 

providea  the  practice,  pleadings,  forms  and  Code  of  civil  procedure,  §§  315-319,   319-a, 

procedure  in  the  city  court  of  New  York  shaU  31d-b,   320-333,    335-339,   339-a,    3159-3164, 

conform,  as  nearly  as  may  be,  to  the  practice,  3164-a,  31ft5,  3166,  316&-3194,  3194-a. 
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INDEX  TO  NEW  YORK  CITY  COURT  ACT 

Reference  are  to  seetloiifl. 

A 
clerks  of  court  for  fees  received : 8 

Acknowledgment. 

power  of  justices  to  take 27 

Adjournment. 

marine  causes,  where  defendant  arrested 55 

trial,  payment  of  costs  as  condition  to  granting 63 

Admiralty. 

jurisdiction  of  certain  marine  causes 20 

AdTWtisement. 

terms  of  court 36 

Alien« 

jurisdiction  to  naturalise 21 

Answer. 

striking  out  sham  amswer  or  defence,  time  to  serre  notice  of  application 39 

time  for  service 57 

Appeal. 

I.  In  general. 

appeal  from  judgment  or  order  of  appellate  term  on  determination  of  appeal  from  city 

court 74 

fee  for  comparing  and  certifying  printed  papers  on 67 

papers  on  appeal,  certification  by  clerk  of  judgment  roll  on  order  appealed  from 77 

stipulation  Uiat  paper  is  copy  as  substitute  for  certification  by  clerk 77 

practice  and  procedure  on 78 

questions  reviewaUe,  exercise  of  discretionary  power 72 

time  for  taking,  generally 73 

time  for  appeal  to  appellate  division 75 

II.  When  may  be  taken. 

final  judgment,  api>eal  from 68 

from  order  granting  new  trial  on  permission,  consent  to  judgment  abaohita  if  onUr  afiSrmed  74 

interlocutory  judgment,  appeal  to  supreme  court , 69 

order  made  at  special  or  trial  term,  appeal  to  supreme  court 70 

on  notice  by  judge  out  of  court 71 

upon  summary  application  after  judgment 70 

permission  to  appeal  from  judgment  or  order  of  appellate  term  to  appellate  division 74 

provisional  remedy,  appeal  to  supreme  court  from  order  granting,  etc 70 

.  to  supreme  court 68 

III.  Hearing  and  determination. 

assessment  of  damages  on  judgment  absolute 76 

judgment  absolute  on  api>eal  from  order  granting  new  trial 76 

remitting  judgment  or  order  to  court  below 76 

Appearance. 

marine  causes,  time  where  defendant  airested 54 

where  defendant  arrested 54 

i^pellate  division. 

permission  to  ap];}eal  from  judgment  or  order  of  appellate  term 74 

Arrest. 

I.  In  general. 

marine  causes,  contents  of  order 47 

order,  to  whom  directed 38 

imdertakings,  effect  of  removal  of  action  to  supreme  court 25 

in  marine  causes 46 

lies 


I 


INDEX 

Amst— ContiQUBd. 

I.  In  general — Continued 

trhen  isBUed.  manna  c&usea,  action  to  raoover  damasea  for  aaaault.  etc.,  oonunitted  o 

order  may  acoompany  mnunoiu 

nilea  governing 

witneaa,  wairsat  to  apprehend  where  may  be  azeouted 

II.  Ezeoutins  order. 

by  whom  eiacutad 

detention  of  priaonei  before  court 

marine  cauwa.  nuumer  of  TniLtfing  arrett 

proceedingB  after  return 

return  of  proceedings  by  sheriff 

undertoldng  of  bail 

•ervioe  of  sununona  and  copy  o(  Older  and  papen 

III.  Bail. 

acceptance  of  sureties,  time  within  which  to  serve  notice 

charging  and  discharging  bail,  nureader  after  renioval  of  aotioD  to  aipreme  court 

jutUfication,  time  within  which  to  serve  notice 

marine  causes  generally 

bail  or  deposit  after  return 

deposit  in  limt  of  undertaking.  fiiirLg  amount 

eiamination  of  bail 

sureties  on  application  after  return 

money  in  lieu  of  bail,  payment  into  court 

or  deposit  before  return 

party  defendant  to  give  bail  at  any  time 

release  of  prisoner  on  giving  bail  or  makins  deposit 

return  of  undertaking  in 

time  to  procure  bail 

undertaking  after  return,  nature  and  oontants 

specification  of  suretiee 

undertakiDg  before  return,  nature  ;uid  contents 

Qon-acoeptanoe,  time  within  which  to  serve  notioa  of 

notice  of  justification,  time  to  serve 

IV.  Custody  and  detention  of  ptiaoner. 

marine  causes  generally 

length  of  detention 

present  at  trial 

relief  of  aiok  prisoner  from  imprisonment 

AMignM. 


AtUchmmt. 

eiecutioQ  of  warrant,  by  whom  executed 

perishable  property,  sale 

granting  warrant,  actions  in  which  warrant  may  be  grantsd 

by  whom  granted 

proof  neoessaiy 

sale,  perishable  property 

warrant,  to  whom  directed 

when  innted.  general  provisions  that  are  not  applicable  to  affidavit. . 


appointment  and  salary 
fees,  prohibited  from 


suspension.. 


Baa 

non-acceptaaee,  time  within  which  to  serve  m 
notice  of  justification,  time  to  serve 


effect  of  removal  of  action  to  supreme  oourt 

jurisdiction  of  actons  on 

successive  actions  for  instalment 

BrMch  of  pnnnin  to  many. 

attachment 

juiiadiction  of  action 

IIM 
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NEW  YORK  CITY  (X)URT  ACT— References  are  to  Sbotiows 

C 

GM6. 

appeal  to  supreme  oourt  from  order  settling,  etc 70 

dumberlaln. 

payment  to,  of  mon^  directed  to  be  paid  into  oourt 42 

Cfaambon. 

attendance  of  justice  at 2 

Chattelf. 

jurisdiction  of  action  to  foredoee  lien 18 

City  oourt  act. 

laws  repealed 81 

when  act  takes  effect 82 

City  court  of  city  of  New  York. 

attendants,  appointment  and  salary 14 

chief  justice,  designation  and  powers 4 

oonfoimity  of  practice  to  practice  in  supreme  court 80 

constitution  and  powers  of  courts .- 2 

general  provisions  not  applicable 79 

rules,  power  to  make 45 

Clorkg  of  court. 

accounting  for  fees 8 

appointment  and  removal 6 

assistance  to  clerk 5 

compensation,  return  and  payment  of  fees  as  prerequisites 8 

deputy  clerk,  appointment  and  removal 6 

duties 6 

responsibility  of  clerk  for  faithful  discharge  of  duty 5 

docket  book,  duty  to  keep '. 9 

expense  in  procuring 9 

fees  of  clerks  generally ! 67 

payment  into  city  treasury 8 

prepayment « 8 

prohibited  from  receiving 16 

judgment,  docketing ^ 9 

•  oath 16 

salary 5 

of  deputy  clerk  and  assistant 5 

special  deputy  clerk,  designation  and  powers 7 

stenographer,  responsibility  of  derk 5 

CommittioDfl  to  take  testimony. 

executing  within  or  without  state 41 

Compensation. 

attendant 14 

clerks  of  oourt 5 

oourt  stenographers 11 

return  and  payment  of  fees  by  clerk  as  prerequisite 8 

salary  of  deputy  clerk,  assistant,  stenographer 5 

Complaint. 

time  within  which  defendant  may  demand  service  of  copy 58 

Comptroller. 

accounting  by  clerk  of  fees  received 8 

Constitution  of  courts. 

number  of  justices 2 

Contempt. 

order  to  show  cause,  service  within  state 37 

warrant  to  apprehend,  by  whom  served  and  where 37 

Contract. 

attachment  in  action  for  breach 44 

Conversion. 

attachment , 44 
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INDEX 

Coiporfttioni. 

juriBdictioD  of  Htton  asaiiKt  fordsD  oorpOMdoni. IS 

by  and  Bcsinst !• 

Coats. 

■mount,  adjoununeat  of  trial tt 

diabuTBementa  on  Bdjounuaeot  of  tntl 63 

term  fee 64 

diiburaem«ata,AdjounimeDt  of  trial 01 

■eourity,  juatification  of  suretlei,  time  for  Berrioe  of  notiaa 30 

proviaioD  not  applicable  in  maiiDe  oausea  where  defendant  aneated 66 

when  plaintiS  having  office  in  New  York  City  de<miMlre«ident U 

taxation,  time  to  aerre  notioe 30 

to  whom  and  whan  awarded,  adjournment  of  trial S3 

either  party,  term  fee •# 

term  (oa  to  either  party S< 

Counterclaim. 

amount  of  daima  that  may  be  ueed  aa  oounterelaim Oft 

executor  and  ajIniiniatTator,  oounterolaima  that  may  be  itttvpoMd  by 60 

judgment  on flO 

natureof  counterclaim  that  may  be  intmpoeed  baaed  on  OBatraeta 00 

CountiM. 

docket  book  w  county  ehaix« .  ■ 0 


t,  judgment  abeolute  on  appeal  from  order  Eranting  new  trial .  ■ 


i 


DMth, 

attachment  in  action  (or  vronxful 

Dedslont. 

requimtea 

apecialdedaionaatatina  facta  found  and  ooncluaiona  of  law. , 


Dafftult. 

judsment,  time  to  aerve  DoUoe  for  application. 


"city  "  aa  used  in  reference  to  execution  and  servioe of  TinnHaV^ 37 

Daposltiotis. 

application  of  proviaiona  of  law  relatins  to  depoaitionB  taken  without  atata  lor  vat  within C^I 

commiaaion,  executing  within  or  without  itate 41 

intcTTOgatoriea,  framing 11 


appeal  to  aupreme  court  from  order  aetUing,  etc 

KzMuUim. 

against  the  peraon,  issuance  after  aick  prisoner  r«lieved  from  impriaonmaat . . 

relieving  dck  prisoner  from  imprisonment 

by  whom  executed 

to  what  counties  may  be  ionied 

whom  directed 

ExMUtOTs  and  admlnigtzaton. 

action  by  and  againnt.  counterclaims  that  may  be  int«poaed  by 


roM. 

accounting  by  clerk 
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discharge,  relieving  sick  prisoner  from  imprisonment 29 
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[s  after  return  on  arrest 


security  for  costs  where  defendant  arrested .  ■  ■ 
tr.al  by  court  where  defendant  arrested 

jury,  direction  (or 

where  defendant  arreeted 
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pasnnent  to  chamberlain  of  city  of  New  York 42 

Perishable  property. 
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Personal  property. 
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frivolous,  time  to  serve  notice  of  application  for  judgment 39 

sham  answer  or  defense,  time  to  serve  notioe  of  application  to  strike  out 39 

time  for  service 58 

Practice. 

certain  provisions  applicable  to  supreme  court  not  applicable  to  city  court 7G 

Preference. 

trial  by  jury,  marine  causes  where  defendant  arrested 55 

Property. 
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effect  of  removal  of  aetion  to  supreme  court 25 
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entry  of  order  of  nnoval 

stay  on  removal 
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G>nsolidated  Laws 

the  Arbitratioii  law,  the  General  constniction  law,  and  sections 
transferred  from  flie  code  of  civil  procedure. 


arts.  1,2 


ARBITRATION  LAW 


§§1-4 


ARBITRATION  LAW 


L.  1920,  CH.  275,  AMENDED,  1921. 

AN  ACT  in  relation  to  aibltration,  consisting  chapter  s«7eaty-tWQ  of  the  con- 

sclidated  laws 


CHAPTER  72   OF  THE   CONSOLIDATED 

LAWS 


ARBITRATION  LAW 


▲rtiolo 


1. 
2. 
8. 


Short  title  CI  1). 
General  j^roviaionM  (tt  2-6). 
Ai»plicatKm  df  eertem  seotkms  of  tbe  code  Of 
dvil  ixDoedure  and  mmI  and  imiiwiiiiHiit 
of  oertain  other  pxoviaoiui  thereof  (H  7-0)« 
4.  Time  of  taking  effect  T{  10). 

ARTICLE  1 
3bDrt  Titie 

SeotioD   1.  Short  title. 

§1.  Short  tiUe. 

This  chapter  shall  be  known  as  the  "Arbitra- 
tion Law.^ 

Mtier'i  Wete — ^Thie  meaaure  was  propoaed  by  the 
New  York  Chamber  of  Commerce,  and  indorsed  by  the 
New  York  State  "Bar  Aatociatlon.  It  ouperaedes  the  ded- 
•ion  that  an  acreeBMBt  to  anbmit  a  cootrvctto  arfoitrwtioo, 
although  embodied  in  the  oantsaot,  is  serocable  by  a  pa^ 
to  the  contract.  Arbitration  of  commercial  controveraies 
has  prerved  so  sntotssful  hi  other  imisdiotiotts,  that  oom- 
tnerdal  bodioB  cea«rally  fscrorsd  the  polioiy  of  adopthig  a 
law  in  this  sUte. 

ARTICLE  3 
Genenfl  ProvMoiiB 

Section  2.  Validity  of  arbitration  agreements. 

3.  Remedy  in  oaae  of  ddhaft. 

4.  Proviswn  in  case  of  failure  to  name  arbitrator 

ermfliriie. 

5.  Stay  or  proceedings  brought  in  violation  of  an 

arbitration  agreement  or  submission. 

6.  Applications  to  be  heard  as  motions. 

§  2.  Validity  of  afbitration  cgreementg, 

A  provision  in  a  written  oonttact  to  settle  by 
arbitration  a  controversy  thereafter  arising  be- 
tween the  parties  to  the  contract,  or  a  submis- 
sion hereafter  entered  into  of  an  existing  contro- 
versy to  arbitration  pursuant  to  title  eight  of 
chapter  seventeen  of  tne  code  of  civil  procedure, 
or  article  ei^ty-three*  of  the  civil  practice  act, 
shall  be  vahd,  enforcible  and  irrevocable,  save 
upon  such  grounds  as  exist  at  law  or  in  equiW 
for  the  revocation  of  any  contract.  (Am.  by  L. 
1921,  ch.  14,  in  effect  April  15, 1921.) 

$8.  Remedy  in  case  of  default 

A  party  agerieved  by  the  failure,  neglect  or 
refund  of  another  to  perform  under  a  contract  or 
submission  providing  for  arbitration,  described 
in  section  two  hereof,  may  petition  tne  supreme 
court,  or  a  judge  thereof,  for  an  order  directing 
that  such  arbitration  proceed  in  the  manna 
provided  for  in  such  contract  or  submission. 


i 


*  Art.  83  renumbered  art.  S4  by  L.  1021,  ch.  199. 


Eight  days'  notice  in  writing  of  such  application 
shfidl  be  served  upon  the  party  m  default.  Ser- 
vice thereof  shall  be  maae  in  the  manner  pro- 
vided by  law  for  personal  service  of  a  summons. 
The  court,  or  a  judge  thereof,  shall  hear  Hie  par- 
ties, and  upon  being  satisfied  that  the  making  of 
the  contract  or  stdbmissioii  or  the  failure  to  com- 
ply therewith  is  not  in  issue,  the  court,  or  the 
judge  tliereof,  hearing  sudh  application,  shidl 
make  an  order  direotinff  the  parties  to  proceed 
to  arbitration  in  aocovojEmce  wHh  the  terms  of 
the  contract  or  submission.  If  the  making  of 
the  contract  or  submission  or  the  default  be  in 
issue,  the  court,  or  the  >udfle  thereof,  shall  pro- 
ceed summarily  to  the  trial  thereof.  If  no  jury 
trial  be  demanded  by  either  party,  the  court,  or 
the  judge  thereof ,  sliall  hear  and  determine  such 
issue.  Where  such  an  issue  is  raised,  any  party 
*may,  on  or  before  the  return  day  of  the  notice 
of  application,  demand  a  jury  trial  of  such  issue, 
and  if  such  demand  be  made,  the  court,  or  the 
judge  thereof,  shall  make  an  order  referring  the 
issue  or  issues  to  a  jury  in  the  manner  provided 
by  law  for  referring  to  a  juiy  issues  in  an  equity 
action.  If  the  juiy  find  that  no  written  con- 
tract providing  for  arbitration  was  made  or 
submission  entered  into,  as  tiie  case  may  be.  or 
that  th^e  is  no  default,  the  proceeding  shall  be 
-dismissed.  If  the  jury  find  that  a  written  con- 
tract providing  for  aibitrslaon  was  made  or  sub- 
mission  was  entered  into  and  there  is  a  default 
in  the  performance  thereof,  t^  court,  or  the 
judge  tnereof,  shall  make  an  order  summarily 
directing  the  parties  to  the  contract  or  submis- 
sion to  proceed  with  the  arbitration  in  accord- 
ance with  the  terms  Uiereof . 

§  4.  Provision  in  case  of  failure  to  name  arbi- 
trator or  umpire. 

If,  in  the  contract  for  arbitration  or  in  the 
submission,  described  in  section  two,  provision 
be  made  for  a  method  of  naming  or  appointing 
an  arbitrator  or  arbitrators  or  an  umpire,  such 
method  shall  be  followed;  but  if  no  method  be 
provided  therein,  or  if  a  method  be  provided  and 
any  partv  thereto  shall  fail  to  avail  himself  of 
such  method,  or  for  any  other  reason  there  shall 
be  a  lapse  in  the  naming  of  an  arbitrator  or  arbi- 
trators or  umpire,  or  in  filhng  a  vacancy,  then, 
upon  application  by  either  party  to  the  contro- 
versy, the  supreme  court,  or  a  judge  thereof, 
shall  designate  and  appoint  an  arbitrator  or 
arbitrators  or  umpire,  as  the  case  may  require, 
who  shall  act  under  the  said  contract  or  submis- 
sion with  the  same  force  and  effect  as  if  he  or 
they  had  been  specifical^  named  therein*;  and 
unless  otherwise  provided,  the  arbitration  shall 
be  by  a  single  arbitrator. 
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§  6.  Stay  of  proceedings  hroni^t  in  violation 
of  an  arbitration  agreement  or  submission. 

If  any  suit  or  proceeding  be  brought  upon  any 
issue  otherwise  referable  to  arbitration  under  a 
contract  or  submission  described  in  section  two, 
the  supreme  court,  or  a  jud^e  thereof,  upon 
bmg  satisfied  that  the  issue  mvolved  in  such 
suit  or  proceeding  is  referable  to  arbitration 
under  a  contract  containing  a  provision  for  arbi- 
tration or  under  a  submission  described  in  sec- 
tion two,  shall  stay  the  trial  of  the  action  until 
such  arbitration  has  been  had  in  accordance 
with  the  terms  of  the  agreement. 

§  6.  Applications  to  be  heard  as  motions. 

Any  application  to  the  court,  or  a  jud^e 
thereof,  hereunder  shall  be  made  and  heard  in 
the  manner  provided  by  law  for  the  making  and 
hearing  of  motions,  except  as  otherwise  herein 
expressly  providedf. 

{ARTICLES 

Application  of  Certain  Sections  of  &e  Code  of 
Civil  Procedure  and  Repeal  and  Amendment 
of  Certain  other  Provisions  thereof. 

Beotioo    7.  Rq>eal  of  provuifOiis  of  code  of  oivU  prooedure. 

8.  Application  of  oertain  aeetaons  of  code  of  oivil 

procedure. 

9.  Amendment  of  oertain  aeotion  of  code  of  mvi\ 

prooedure. 

§  7.  Repeal  of  provisions  ol  code  of  civil  pro- 
cedure. 

Sections  twenty-three  hundred  and  eighty* 
three,  twenty-three  himdred  and  eighty-four 
and  twenty-three  hundred  and  eighty-five  of 
diapter  seventeen,  title  eight,  of  the  code  of 
civil  procedure  are  hereby  repealed. 

§  8.  Application  of  certain  sections  of  code  of 
civil  procedure  and  the  civil  practice  act 

The  provisions  of  sections  twentv-three  hun- 
dred and  sixty-five  to  twenty-three  hundred  and 
eic^ty;-six  of  the  code  of  civil  procedure,  both 
inclusive,  except  sections  twenty-three  hundred 
and  eighty-three,  twenty-three  hundred  and 
ei(^ty-four  and  twenty-three  hundred  and 
eighty-five,  and  the  oorrefipondin^  sections  of 
the  civil  practice  act,  namely  sections  fourteen 
hundred  and  ten  to  fourteen  hundred  and  thirty- 
one,*  botii  inclusive,  except  sections  fourteen 


*  Sections  1410-1481  are  renumbered  H  1448-1469  by 
L.  1921.  oh.  199. 


hundred  and  twenty-eight,  fourteen  hundred 
and  twenty-nine  and  rourteen  hundred  and 
thirty,  so  far  as  practicable  and  consistent  with 
this  chapter,  snaU  apply  to  an  arbitration 
agreement  under  this  chapter,  and  for  such 
purpose  the  arbitration  agreonent  shall  be 
deemed  a  submission  to  arbitration.  Wherever 
in  such  sections  reference  is  made  to  the  court 
specified  in  the  submission,  the  supreme  court 
snail  have  jurisdiction  of  the  subject  matter  if 
no  court  be  specified  in  the  arbitration  agree- 
ment. (Am.  by  L.  1921,  ch.  14,  in  effect 
April  16,  1921.) 

.  S  9.  Amendment  ol  certain  section  of  code  d 
dvil  procedure. 

Section  twenty;-three  hundred  and  eighty-two 
of  the  code  of  civil  prooedure  is  hereby  amended 
to  read  as  follows: 

SS882. 

Where  a  party  dies  after  making  a  submission 
either  as  prescribed  in  this  title  or  otherwise,  if 
the  submission  contains  a  stipulation,  authoris- 
ing the  entry  of  a  judgment  upon  the  award,  the 
award  may  be  confirmed^  vacated,  modified,  or 
corrected,  upon  the  appkoation  oi,  or  upon  no- 
tice to,  his  executor  or  administrator,  or  a  tem- 
porary administrator  of  his  estate;  or,  where  it 
relates  to  real  property,  his  heir  or  devisee,  who 
has  succeeded  to  his  interest  in  the  real  property. 
Where  a  committee  of  the  property,  or  of  the 
person,  of  a  party  to  a  submission  is  appointed, 
the  award  may  be  confirmed,  vacated,  modified, 
or  corrected,  upon  the  application  of,  or  notice 
to,  a  committee  of  the  property;  but  not  other- 
wise. In  a  case  specified  in  this  section,  a  judge 
of  the  court  may  make  an  order,  extending  &e 
time  within  which  notice  of  a  motion  to  vacate, 
modify,  or  correct  the  award  must  be  servecL 
Upon  confirming  an  award,  where  a  pszty  has 
died  since  it  was  filed  or  delivered,  the  court 
must  entet  judgment  in  the  name  of  the  original 
party;  and  tiie  proceedings  thereupon  are  the 
same,  as  where  a  party  dies  after  a  verdict. 

ARTICLB4 
Time  of  Taking  Effect 

Section  10.    Time  of  taUng  effect, 

§  10.  Time  of  taking  effect 

This  act  shall  take  effect  immediately. 


lUS 


arts.  6,  7 
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L.  1909,  CH.  14. 
(Sections  transferred  from  code  dv.  proc,  by  L.  1920,  ch.  924,  only  are  given  here.) 


ARTICLE  6 

(Article  added  by  L.  1920,  ch.  924,  in  effect 

Apr.  15,  1921) 

Change  of  Name 

Section  60.  Petition  for  change  of  name. 

61.  CoDtenta. 

62.  Notice. 

63.  Order. 

64.  Effect. 

CHANGE  OF  NAME 

f  60.  Pethioii  for  change  of  name. 

A  petition  for  leave  to  aasume  another  namt, 
may  De  made  by  a  resident  of  the  state  to  the 
county  court  of  the  county  in  which  he  resides, 
or,  if  ne  resides  in  the  city  of  New  York,  either 
to  ttfe  supreme  court,  or  to  the  city  court  of 
New  York.  The  petition  of  an  infant  shidl  be 
made  b^r  his  general  guardian,  or  by  the  guard- 
ian of  his  person,  or  by  his  next  friend.  (Added 
by  L.  1920,  ch.  924,  in  effect  Apr.  16,  1920.) 

Dcrtfatlon* — Code  civ.  proc ,  {2410,  without  chance. 

§61.  Contents. 

The  petition  must  be  in  writing,  signed  by 
the  petitioner  and  verified  in  like  manner  as  a 
pleading  in  a  court  of  record,  and  must  specify 
the  grounds  of  the  application,  the  name,  a^e 
and  residence  of  the  mdividual  whose  name  is 
proposed  to  be  changed  and  the  name  which 
e  proposes  to  assume.  (Added  by  L.  1920, 
ch.  924,  in  effect  Apr.  15,  1920.) 

Doflfatloil.— Code  cir.  proc.,  {  2412,  without  change. 

§  62.  Notice. 

If  the  petition  be  to  change  the  name  of  an 
infant,  and  is  made  by  the  iiSfant's  next  friend, 
notice  of  the  time  and  place  when  and  where 
the  petition  will  be  presented  must  be  served 
upon  the  father,  of  if  he  is  dead  or  cannot  be 
found,  upon  the  mother,  or  if  both  are  dead 
or  cannot  be  found,  upon  the  general  guardian 
or  guardian  of  the  person  of  the  infant,  in  like 
manner  as  a  notice  of  a  motion  upon  an  at- 
torney in  an  action,  unless  it  appears  to  the 
satisfaction  of  the  court  that  the  infant  has  no 
father  or  mother,  or  that  both  reside  without 
the  state  or  cannot  be  found,  and  that  he  has 
^o  guardian  residing  within  this  state,  in 
which  case  the  court  may  dispense  with  notice 
or  require  notice  to  be  given  to  such  persons 
and  in  such  manner  as  the  court  thinks  proper. 
(Added  by  L.  1920,  ch.  924,  in  effect  Apr.  15, 
1921.) 

Dtrlvatloii.— Code  dv.  proc.,  {  2413,  without  change. 

§63.  Order. 

If  the  court  to  which  the  petition  is  pre- 
sented is  satisfied  thereby,  or  by  the  affidavit 


e: 


and  certificate  presented  therewith,  that  the 
petition  is  true,  and  that  there  is  no  reasonable 
objection  to  the  change  of  name  proposed,  and 
if  the  petition  be  to  change  the  name  of  an 
infant,  that  the  interests  of  the  infant  will  be 
substantially  promoted  by  the  change,  the 
court  shall  make  an  order  authorizing  the  pe- 
titioner to  assume  the  name  proposed  on  a 
day  specified  therein,  not  less  than  thirty  days 
after  the  entry  of  the  order.  The  order  shall 
be  directed  to  be  entered  and  the  papers  on 
which  it  was  panted  to  be  filed  witnin  ten 
days  thereafter  m  the  clerk's  office  of  the  county 
in  which  the  petitioner  resides  if  he  be  an  in- 
dividual, or  in  the  office  of  the  clerk  of  the  city 
court  of  New  York  if  the  order  be  made  by 
that  court.  Such  order  shall  also  direct  tiie 
publication,  within  ten  days  after  the  entry 
thereof  of  a  copy  thereof  in  a  designated  news- 
paper, in  the  county  in  which  the  order  is 
directed  to  be  entered,  at  least  once.  (Added 
by  L.  1920,  ch.  924,  in  effect  Apr.  15,  1921.) 
Dorlfatloii. — Code  civ.  proc.  {  2414,  without  change. 

§64.  Effect 

If  the  order  shall  be  fully  complied  with, 
and  within  forty  days  after  the  making  of  the 
order,  an  affidavit  of  the  publication  thereof 
shall  be  filed  and  recorded  in  the  office  in  which 
the  order  is  entered,  and  in  each  office  in  which 
certified  copies  thereof  are  required  to  be  filed, 
if  any,  the  petitioner  shall,  on  and  after  the 
day  specified  for  that  piirpoee  in  the  order,  be 
known  by  the  name  whion  is  thereby  autnor- 
Lsed  to  be  assumed,  and  by  no  other  name. 
(Added  by  L.  1920,  ch.  924,  in  effect  Apr.  15, 
1921.) 

Doflvatluii. — Code  civ.  proc.,  1 2415,  without  change. 


ARTICLE  7 

(Article  added  by  L.  1920,  ch.  924,  in  effect 

Apr.  15,  1921) 

Miscellaneotui  Rights  and  Immunities 

Section  70.  Vexatious  suits. 

71.  Damages  in  action  for  suing  in   name   of 

another. 

72.  Term  of  imprisonment  of  civil  prisoner. 

§70.  Vexatious  suits. 

If  a  person  vexatiously  or  maliciously,  in  the 
name  of  another  but  without  the  latter's  con- 
sent, or  in  the  name  of  an  unknown  person, 
commences  or  continues,  or  causes  to  be  com- 
menced or  continued,  an  action  or  special 
proceeding,  in  a  court,  of  record  or  not  of  rec- 
ord, or  a  e^ecial  proceeding  before  a  judge  or 
a  justice  of  the  peace;  or  takes,  or  causes  to  be 
taken,  any  proceeding,  in  the  course  of  an 
action  or  special  proceeding  in  such  a  court,  or 

Ills 
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before  such  an  officer,  either  before  or  after  a  fine  for  contempt  ot  court  in  the  nonpayment 

jiu^ment    or    other    final    determination;    &n  of  alimony  or  counsel  ft.'es  in  a  divorce  case 

action   to   recover   damtuea   therefor   may   be  where  the  amount  bo  to  be  paid  is  lees  than 

maintained  against  him  by  the  adverse  party  the  sum  of  five  hundred  dollars;  and  where  the 

to  the  action  or  special  proceeding;  and  a  like  amount  in  either  of  said  cases  is  five  hundred 

action  may  be  maintained  bj  the  pecson,  if  dalhtn  or  over,  such  imprisonment  shall  not 

,  whose  name  was  thus  used.     He  is  also  continue  for  a  longer  p^nod  than  six  months. 

lUty  of  a  misdemeanor,  punishable  by  im-  It  shall  be  the  duty  of  the  sheriff  in  whose  cua- 

wiabmoent  not  exceeding  six  months.    (Added  tody  any  such  person  is  held  to  discharge  such 

by  L.  1920,  ch.  924,  in  ^ect  Apr.  15,  1921.)  person   at   the   expU'ation   of   said   reapectii 


gt^ty 


:.,  (  IBOO,  with< 


periods  without  any  fonnal  application  beios 
made  therefor.    No  persan  shall  be  impriaooed 


In  an  action,  brought  by  the  adverse  party,    °',?*''^'?,'^***  ^f^^J'^"  P^If  °U  *^  ' 
nr^?Ki^  i;T»TJl  iJ^.n    t^r^ii^^S'    •<^<«'  ahaU.be  commenced  agamst  the  sher 


"  L'1^^"fii^l!ri^r«'^^Sln^  upon  a  W  ^ven  for^theiaiTa^^^^ 
^ver  tr*le  damagrp'aot^  brought  ^^^  ^rS^'SS^^IC^l^'^f.^l.  '" 
by  tne  penon  wnose  name  was  usea^  as  pre- 
scribed in  the  last  section,  the  plaintiff  is  en- 
titled to  recover  his  actual  damages,  and  two 
bimdred  and  fifty  dollars  in  addition  thereto. 
(Added  by  L.  1920,  ch.  924,  in  effoct  Apr.  IG. 
1921.) 

DolnltoB.— CDd«  dv.  pnw..  |  leoi,  idlhout  eluiiia 


i  73.  Term  of  impriBonment  of  civil  prisooec. 


eithier  <rf  the  above  oases,  the  judgment  creditor 
in  the  exeoution,  or  the  person  at  whose  in- 
stance the  said  mandate  was  issued,  has  the 
same  remedy  against  the  property  of  the  person 
imprisoned  whiob  he  had  before  such  execu- 
tion or  mandate  was  issued;  but  the  prisoner 
shall  not  be  again  imprisoned  upon  a  like 
process  issued  in  the  same  action  or  arrested  in 
iqvon  any  judipieat  under  which  the 


8.-.  ieimo.«pnBonm«to.«vi.i«i«Q«.  «^ie  may  hilve  b«iignSted.     Exceptiu 

No  person  shall  be  unprjsoned  withm  the  hereinbefore  specified  nothing  in  thk  s.^^ 

prison  walls  of  am  jail  for  a  longer  penod  than  ghaU  effect  a  commitment    for    contempt 

three  months  under  an  eseouUon  or  any  other  court.     (Added  by  L.  1930,  eh.  924,  in  effe 


mandate  against  ^e  pvnoa  to  enforce  the 
oovery  of  a  sum  of  money  less  than  five  hundred 
dollara  in  aixount  cr  under  a  coininitment  upon    m 
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CONDEMNATION  LAW 

L.  1920,  CH.  923,  AMENDED,  1922. 

AN  ACT  in  relation  to  the  acquisition,  by  condemnation  of  real  property  for  a 
public  use,  constituting  chapter  seventy-three  of  the  Consolidated  laws.  (In 
effect  April  16, 1921.) 

(Title  am.  by  L.  1921,  ch.  150,  in  effect  Apr.  15,  1921.) 


CHAPTER  71  OF  THE  CONSOLIDATED 

LAWS 


CONDEMNATION  LAW 

Article    1.  Short  title;  definitions;   application   ({§  1-3). 

2.  Condemnation  proceedines  (§8  4-27). 

3.  Laws  repealed;  when  to  take  effect  (§{  28-29). 

ARTICLE  1 


Short  Title;  Definitions;  Application 

Section    1.  Short  title. 

2.  Definitions. 

3.  Application  of  this  chapter. 

i  1.  Short  title. 

This  chapter  shall  be  known  as  the  con- 
demnation law. 

Deiifatlon.— Code  civ.  proo.,  {3357,  as  added  by 
L.  1890,  oh.  95,  without  change  of  substance. 

ParfioM  and  scope  of  eondemnatlon  law. — Matter 
of  Delevan  Avenue.  167  N.  Y.  256;  Citisens'  8av.  Bank  v. 
Town  of  Qraenburgh,  173  N.  Y.  215.  229;  Erie  R.  Co.  v. 
Steward.  59  App.  Div.  187,  69  N.  Y.  Supp.  57;  Village  of 
St.  Johnsville  v.  Smith.  61  App.  Div.  380.  70  N.  Y.  Supp. 
880;  Adse  v.  Nassau  Electric  R.  Co..  72  App.  Div.  404.  76 
N.  Y.  Supp.  589,  affd..  177  N.  Y.  548;  County  of  Orange  v. 
Ellsworth,  98  App.  Div.  275,  90  N.  Y.  Supp.  576;  Schenec* 
tady  Rv.  Co.  v.  Lyon.  44  Misc.  275,  89  N.  Y.  Supp.  908. 

AppUeatlon.— Village  of  Champlain  v.  McCrea.  165 
N.  Y.  264;  Matter  of  Van  Etten  v.  City  of  New  York, 
226  N.  Y.  483;  Brewster  v.  Rogers  Co..  42  App.  Div.  343. 
50  N.  Y.  Supp.  32;  affd..  169  N.  Y.  73;  Brown  v.  Ontario 
Talc  Co.,  81  App.  Div.  273,  80  N.  Y.  Supp.  837;  Matter 
of  Comeaky,  83  App.  Div.  137,  81  N.  Y.  Supp.  1049; 
Matter  of  Bley  v.  Village  of  Hambuig.  84  App.  Div.  23, 
82  N.  Y.  Supp.  35;  Matter  of  Wilder.  90  App.  Div.  262,  85 
N.  Y.  Supp.  741;  City  of  Syracuse  v.  Benedict,  86  Hun 
333,  33  N.  Y.  Supp.  944;  City  of  Syracuse  v.  Stacey,  86 
Hun  441,  3  N.  Y,  Supp.  929. 

§2.  Definitions. 

The  term  "person,"  when  used  herein,  in- 
cludes a  natural  person  and  also  a  corporation, 
jointHitock  association,  the  state  and  a  political 
division  thereof,  and  any  commission,  board, 
board  of  managers  or  trustees  in  charge  or 
having^  control  of  any  of  the  charitable  or 
other  institutions  of  the  state;  the  term  "real 
property,''  any  right,  interest  or  easement 
therein  or  appurtenances  thereto;  and  the 
term  "owner,'*  all  persons  having  any  estate, 
interest)  or  easement  in  the  property  to  be 
taken,  or  any  lien,  charge,  or  mcumbrcmc^ 
thereon.  The  person  instituting  the  proceed- 
ings shall  be  termed  the  plaintiff  j  and  the  person 
against  whom  the  proceeding  is  brought,  the 
defendant. 

Deri¥atloii.--Code  civ.  proc..  |3358,  as  added  by 
L.  1890,  ch.  95,  and  am.  by  L.  1896,  ch.  589.  without 
change. 


Person. — Matter  of  Public  Service  Conmx..  217  N.  Y. 
61;  County  of  Orange  v.  Ellsworth.  98  App.  Div.  275,  90 
N.  Y.  Supp.  576;  Iteniy  Huber  Co.  v.  Wanen,  29  Misc. 
588.  61  N.  Y.  Supp.  247. 

**Beal  DiopertF."~New  York  Central  k  Hudson 
R.  R.  R.  Co.  V.  Mathews,  144  App.  Div.  732,  129  N.  Y. 
Supp.  828. 

'*Owner." — Pecksport  Connecting  Ry.  Co.  v.  West,  20 
App.  Div.  636,  47  N.  Y.  Supp.  230;  New  Union  Tel.  Co.  v. 
Marsh.  96  App.  Div.  122.  89  N.  Y.  Supp.  79;  People  v. 
Thornton,  122  App.  Div.  287,  106  N.  Y;  Supp.  704;  New 
York  Cent,  k  H.  R.  R.  R.  Co.  v.  Mathews,  144  App.  Div. 
732. 129  N.  Y.  Supp.  828;  Champlain  k  Sanford  R.  R.  Co. 
V.  Ostrander,  151  App.  Div.  752,  136  N.  Y.  Supp.  1012; 
Matter  of  Opening  Oneida  St..  22  Misc.  235,  49  N.  Y. 
Supp.  828;  Maroellus  Elec.  R.  Co.  v.  Crisler,  33  Misc.  1.  67 
N.  Y.  Supp.  932;  Baker  v.  State  of  New  York.  63  Misc. 
549.  118  N.  Y.  Supp.  618. 

§  3.  Application  of  this  chapter. 

Whenever  any  person  is  authorized  to  ac- 
quire title  to  real  property,  for  a  public  use  by 
condemnation,  the  proceeding  for  that  purpose 
shall  be  taken  in  the  manner  prescribed  in 
this  chapter. 

Derivation. — Code  civ.  proc..  {3359,  as  am.  by 
L.  1890,  ch.  95.  without  change  of  substance. 

In  ceneral.— Matter  of  Long  Island  R.  Co.,  143  N.  Y. 
67;  Grosser  v.  City  of  Rochester.  148  N.  Y.  235;  Harlem 
River,  etc.,  R.  Co.  v.  Amow.  21  App.  Div.  636.  47  N.  Y. 
Supp.  438;  Matter  of  Mayor  of  New  York.  22  App.  Div. 
124.  47  N.  Y.  Supp.  966;  Matter  of  Thompson.  89  Hun  32. 
35  N.  Y.  Supp.  6.  affd..  148  N.  Y.  743. 

Jarlsdlctlon  In  proceeding. — Matter  of  Bronx  Park- 
way Commission.  99  Misc.  397, 164  N.  Y.  Supp.  9. 

Froceeding  by  mnnlclpal  eorporatlon. — ^Village  of 
Babylon  v.  Bergen.  69  Misc.  574, 124  N.  Y.  Supp.  871. 

Eight  of  eminent  domain. — Matter  of  Thompson.  86 
Hun  405,  83  N.  Y.  Supp.  467,  affd..  147  N.  Y.  701. 

When  eondemnatlon  allowed. — Heyward  v.  Mayor. 
7  N.  Y.  314;  N.  Y.  k  H.  R.  Co.  v.  Kipp,  46  N.  Y.  546; 
N.  Y.,  L.  k  W.  R.  Co.  V.  Union  S.  Co..  99  N.  Y.  12; 
Waterloo  Wool  Mfg.  Co.  v.  Shanahan,  128  N.  Y.  345; 
N.  Y.,  N.  H.  k  H.  R.  Co.  v.  Welsh,  143  N.  Y.  411;  Long 
Island  R.  Co.  v.  Garvey,  159  N.  Y.  334;  Erie  R.  Co.  v. 
Steward,  170  N.  Y.  172;  Peck  v.  Schenectady  Ry.  Co.,  170 
N.  Y.  298;  Matter  of  Board  of  Water  Comrs..  176  N*.  Y. 
239;  Matter  of  Curran,  38  App.  Div.  82,  55  N.  Y.  Supp. 
1018,  affd..  37  App.  Div.  173.  55  N.  Y.  Supp.  908;  Peck 
V.  Schenectady  Ry.  Co,.  67  App.  Div.  359,  73  N.  Y.  Supp. 
794.  affd.,  170  N.  Y.  298;  Stillwater,  etc.,  R.  Co.,  v.  B.  k 
M.  R.  Co.,  67  App.  Div.  367.  73  N.  Y.  Supp.  744;  Egcrer 
V.  N.  Y.  C.  A  H.  R.  R.  Co..  70  App.  Div.  421,  76  N.  Y. 
Supp.  476;  Matter  of  Daly.  72  App.  Div.  394.  76  N.  Y. 
Supp.  28;  Schenectady  Ry.  Co.  v.  Peck.  88  App.  Div.  201, 


84  N._Y.  Supp.  759;  New  Union  Tel.  Co.  v.  Marsh,  96 

Supp. 
Brandes.  14  Misc.  270,  35  N.  Y.  Supp.  1015;  Matter  of 


App.  Div 


.iIj:- 


89  N.  Y.  Supp.  79;  Cemetery  Assn.  v. 


Hodge,  28  Misc.  104.  59  N.  Y.  Supp.  775;  Village  of 
Fultonville  v.  F.  W.  W.  Co.,  35  Misc.  426,  71  N.  YTSupp. 
1009;  Schenectady  Ry.  Co.  v.  Lyon,  41  Misc.  506,  85  N.  Y. 
Supp.  40.  affd..  88  App.  Div.  201,  84  N.  Y.  Supp.  759; 
Stamford  Water  Co.  v.  SUnley,  39  Hun  424;  Savage  v. 
City  of  Buffalo,  59  Hun  606.  14  N.  Y.  Supp.  101;  Matter 
of  Broadway  k  Seventh  Ave.  R.  Co.,  73  Hun  7,  25  N.  Y. 
Supp.    1080. 

FiopertT  acqntred. — Matter  of  N.  Y.  k  H.  R.  Co.  v. 
Kipp,  46  N.  Y.  546;  Matter  of  N.  Y.  C.  AH.  R.  R.  Co.. 
77  N.  Y.  248;  Suburban  Rap.  Tran.  Co.  v.  Mayor.  128 
N.  Y.  610;  Long  Island  R.  Co.  v.  Garvey,  169  N.  Y. 
334;  Matter  of  Board  of  Water  Comrs.,  71  App.  Div.  544, 
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76  N.  Y.  Supp.  11;  Matter  of  Daly,  72  App.  Div.  394,  76    showins  the  necessity  of  its  acquisition    for 

N.  Y.  Supp.  fe;  Matter  of  Nmety-fourth  St.,  22  Misc.  32,  u    ^^ 

l?.^Co^mr4i6!'^N"'yte"l.^=  MX''il       4.  The  names  and  places  of  .residence  of  the 

N.  Y.  A  C.  R.  Co.  V.  GunniBon,  1  Hun  496.  owners  of  the  property;  if  an  infant,  the  name 

Property  mji8»  be  for  pubUc  use.~Adan«  v.  8.  A    ^^  pi^^e  of  residence  of  his  general  guardian. 

S^Sl^^pi?kVn;rl^:A^^^^^^  if  h/has  one;  if  not,  the  name  and  place  of 

Staten  Island  Rap.  Tran.  Co.,  103  N.  Y.  261;  People  v.  residence  of  the  person  With  whom  he  residee; 

B.  &  O.  R.  Co.,  117  N.  Y.  160;  Eldredge  ▼■  Ci  Vb  r^"  if  a  lunatic,  idiot,  or  habitual  drunkard,  the 

5§r^Y'.'?S;l^at^vTsHu2^^^^^  ^ame  and  place  of  residence  of  his  committ^ 

N.  Y.  408;  Pocantico  Water  Works  Co.  v.  Bird,  130  N.  Y.  or  trustee,  if  he  has  one;  if  not,  the  name  and 

249;  Atwater  v.  Villifge  of  Canandaigua,  56  Hun  293,  9  place  of  residence  of  the  person  with  whom  he 

^•ftipSS  ^Sk^f  u^fof  poblie  purposes.-  resides.  If  a  non-resident,  having  an  agent  or 
Matter  of  Boeton  &  Albany  R,  Co.,  53  N.  Y.  574;  Matter  attorney  residing  in  the  State  authorized  to  con- 
of  Rochester  Water  Comrs.,  66  N.  Y- 413;  Matter  of    ^^^^  j^j.  ^y^^  ^^  ^f  ^^e  property,  the  napae  and 

§!'L°.  ?7T?lS8^P^IlPi:ik^^^^  place  of  residence  of  siichVnt  or  attorney; 

N.  Y.  562;  Matter  of  N.  Y.,  L.  &  w.  R.  Co..  99  N.  Y.  13;  if  the  name  or  place  of  residence  of  any  owner 
MatterofN.Y.  Cable  Co.,  104  N.Y.  i;KeiTv.w.S.R.    cannot  after  diligent  inquiry  be  ascertained, 

■^Y}%i^J^rifc^ni''h^snt ^:^%'f.  it  may  be  so  sta^  with  a  specific  statement 
Supp.  564.  of  the  extent  of  the  inquiry  which  has  been 

made. 
ARTICLE  2  5.  That  the  plaintiff  has  been   unable   to 

agree  with  the  owner  of  the  property  for  its 
Condemnation  Proceeomgs  piu-chase,  and  the  reason  of  such  inability. 

Section  4.  Petition ;  what  to  contein.  .  6.  The  value  of  the  property  to  be  cond^ed. 

•    6.  Notice  to  be  annexed  to  petition;  service.  7.  A   statement    that   It   IS  tne    intention   Of 

6.  Service  of  petition  and  notice.  ,  , .,    ,    the  plaintiff,  in  good  faith,  to  complete  the 

^*  Appeaxance^f  infant.  Idiot,  lunatic  or  habitual    ^^^^  ^^  improvement,  for  which  the  property 

8.  Appearance.  is  to  be  condemned:  and  that  all  the  prelimin- 

9.  Answer;  what  to  contain.  ary  Steps  required  by  law^  have  been  taken  to 

ii"  Triafofh^e*Jl^*'^^°'*'""^*'''  e'^^itl®  ^i°^  ^  institute  the  proceeding. 

12!  Mistakes,  omissions,  defects  and  irregularities.        8.  A  demand  for  relief,  that  it  may  be  ad- 

13!  Judgment;  costs  when  to  defendant;  commis-     judged   that  the  public  USe  requires  the  COQ- 

14.  DutiSa^powers  of  commissioners.  demantion  of  the  real  property  d^cribed,  and 

15.  Confirmation  or  setting  aside  report;  deposit     that  the  plaintiff  is  entitled  to  take  and  nold 

when  payable.  such  property  for  the  public  use  Specified,  upon 

16.  Offer  to  purchase;  ooste;addiUonal  allowance.      ^fA,:t.„  nnmnpnsation  therefor    and  that  com- 

17.  Judgment,  how  enforced;  delivery  possession     maKing  compensation  inCTCior,  ana  i-nax.  cum 

of  premises:  when  writ  of  assistance  to    missioners  of  appraisal  be  appomtea  to   a»- 
issue.  .    ,.        .  r  certain  the  compensation  to  be  made  to  the 

^®-  ^*'*S^S!:''*  disoontmuance  of  pr<^    ^^^^^  ^^^  ^^^  property  SO  taken. 

19.  Appeal  from  final  orders;  stay.  Derhratton,— Code  civ.   proc.   5  3360.  as  added  by 

20.  Appeal  from  judgment  by  plaintiff.  l    1890,  ch.  96,  and  am.  by  L.  1896,  ch.  589,  without 

21.  When  appellate  dmsion  may  direct  a  new     ^jj^a^  ' 

appraisal. ,  In  general.— Manhattan  R.  Co.  v.  O'SuUivan,  6  App. 

22.  Conflicting  claimants.  .  dj^,  571  40  n.  Y.  Supp.  326,  affd.,  150  N.  Y.  569;  Taber 

23.  Party   in    possession    may    stay    on    giving     ^  Manhattan  R.  Co.,  14  Misc.  189,  35  N.  Y.  Supp.  466, 

security.  .^;««.  affd.,  148  N.  Y.  743;  Matter  of  Broadway  A  Seventh  Ave. 

24.  Temporary  possession  p<mdmg  proceedmgs.  j^  ^^    73  y^  7  26  N.  Y.  Supp.  1080. 

25.  Notice  of  pendency  of  action  to  be  filed.  Contents  gencffaUy.— Matter  of  Marah,  71  N.  Y.  315; 

26.  Power  of  court  to  make  necessary  orders.  j^  ^  Staten  Island  Rap.  T.  Co.,  103  N.  Y.  261 ;  Matter  of 

27.  Limitations  and  exemptions.  j^  Y.  Cable  Co..  104  N.  Y.  1 ;  Rochester  Ry.  Co.  v.  Robin- 

^  .  son,  133  N.  Y.  242;  City  of  Johnstown  v.  Wade,  30  App. 

§4.  Petition;  what  to  COntam.  Div.  5,  51  N.Y.  Supp.  763:  County  of  Orange  v.  Ellswonh. 

rnt,  ^:««   fllioll    Ko  iriBtitiit^    hv    thp     ^  App.  Div.  275,  90  N.  Y.  Supp.  576;  Matter  of  City  of 

The  proceeding  shall  be  mstitutcjl  oy   tne     j^^wter,  102  App.  Div.  99,  flS  N.  Y.  Supp.  478;  Ceme- 

presentation  of  a  petition  by   the  plaintiff  to     ^jy  Aasn.  v.  Brandes,  14  Misc.  270,  35  N.  Y.  Supp.  1016; 

the  supreme  court,  setting  forth  the  following    g^rstp^^^rvSkS^Bi.^lS'^lS^I^'MU? 

facts:  ,  ,.  .1  J    xu       433.  124  N.  Y.  Supp.  871;  Homelteville  R.  Co.  V.  N.  Y., 

1.  His  name,  place  of  residence,   and  the  l.  E.  &  w.  R.  Co..  83  Hun  407.  31  N.  Y.  Supp.  745. 
hiiRinpsa  in  which  eneaffed;  if  a  corporation  or  description  of  lands.— -Matter  of  N.  Y.  C  AH.  R.  R. 
pusmess  m  ^""^Vj"^"*    whpthpr     foreien     or  Co..  70  ff  Y.  191;  VUlage  of  Champlain  v.  McCrea.  165 
jomt-stpck     association,     Wbetner    J^^f  ^     ?J[  N.  Y.  264 :  Matter  of  Citlwns'  Wate?  Works  Co.,  32  App. 

domestic,  its  principal  place  of  business  witnm    j^^  54  53  N.  Y.  Supp.  473;  StUlwater  &  M.  R.  Co,  ▼. 

.<  .     .  <i- . ._    ».r^J     wsIaa^m.    £\t    utaaifitinna       oi.j^    oa    a..^    rk:..    RC?     RK  XT    V    fik.nn    OAQ*  Hudson  A 

Div.  822.  98 

ffolk  County 

64,  99  N.Y. 

Hun  590.  27 

A  Syracuse  v. 

New  Rochelle 

State,  tne  names  auu  uiauco  wi  *«,i«^"v^  ^^  .«>     Water  Co.  v.  Brush,  19  N.  Y.  Bupp.  »54. 

Drincipal   oflBcers;   and   if   the   state,    or   any       Necessity  of  aequlsltloa.— In  re  Stat^  Island  Rap. 

UmLion  or  board  of  ^«.^ers  or  tru^    L^„fliV««Y'^«?'MafaiiiV^^'.Mc.S« 
in  charge  or  having  control  of  any  of  tne  cnwi-    j^  y  g       ^57.  yj„j^^  ^  waveriy  v.  Water  WoAa  Co., 

table   or  other  institutions    of    the    state,    tne  69  Misc.  373,  125  N.  Y.  Supp.  339;  FKxkI  Abatement 

name    olace  of  residence  of  the  officer  acting  Conmiission  v.  Merritt,  94  Misc.  388, 158  N.  Y.  Supp  ^ 

name,  h^  "»  V7    j^  .x..  nrnrppdinffa  Names  and  residences  of  owners.— Matter  of  City  of 

m  Its  or  their  behalf  in  ttie  proceeamgs.  Rochester,  102  App.  Div.  99, 92  N.  Y.  Supp.  478:  Destar  ft 

2.  A  specific  description  of  the  property  to  Northern  R,  R.  Co.  v.  Foster,  142  App.  Div.  240. 126  N. 
hp  cnndemned.  and  its  location,  by  metes  and  Y.  Supp.  835;  Matter  of  Opening  Oneida  St..  ^  Misc-  2^ 
pe  COnaemnea,  *"^  "^?,     nor+oin+v  49  N.  Y.  Supp.  828;  MarcellusElec.  R.  Co.  ^.  Cnslcr,  38 

bounds,  with  reason^le  certainty.  j^.^  j  ^7  ^^y.  Supp.  932, 

3.  The  pubhc  use  for  which  the  property  is  inablUty  to  Mftee.— Matter  of  Marsh,  71  N.  Y.  315; 
reauired  and  a  concise  statement  of  the  facts    Matter  of  New  York,  Weste 


required  and  a  concise  statement  of  the  facts     Matter  of  New  York,  Westehester  ft  Boston  R.  Co..  151 
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App.  Div.  fiO,  135  N.  Y.  Supp.  234;  Matter  of  Bronx  Park- 
way Commiflrion*  176  App.  Div.  717, 163  N.  Y.  Supp.  882; 
Matter  of  Suburban  Rap.  T.  Co..  38  Hun  553;  Met.  El.  R. 
Co.  V.  Dominick,  8  N.  Y.  Supp.'  151 ;  In  re  Long  laland  R. 
Co..  21  N.  Y.  Supp.  480;  Matur  of  N.  Y.,  W.  S.  A  B.  R. 
Co..  64  How.  Pr.  216. 

Completion  of  work.— Erie  A  C.  N.  Y.  R.  Co.  v. 
Welch.  1  App.  Div.  140.  37  N.  Y.  Supp.  996. 

Consent   of  paUlc   servlee    eommlsslon. — Long 
laland  R.  Co.  v.  Sherwood,  136  N.  Y.  Supp.  762. 

-Matter  of  N.  Y.,  W.  8.  A.  B.  R.  Co.. 
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89  N.  Y.  453;  Matter  of  Suburban  Rap.  T.  Co..  38  Hun 
553. 

i  6.  Notice  to-be  annexed  to  petition;  service. 

There  must  be  annexed  to  the  petition  a  notice 
of  the  time  and  place  at  which  it  will  be  pre* 
sented  to  a  special  term  of  the  supreme  court, 
held  in  the  judicial  district  where  the  property 
or  some  portion  of  it  is  situated,  and  a  copy  of 
the  petition  and  notice  must  be  served  upon  all 
the  owners  of  the  property  at  least  eight  days 
prior  to  its  presentation. 

Derlrmtlon.— Code  civ.  proc.  §3361.  as  added  by 
L.  1890,  ch.  95,  without  change. 

In  seneimL — Matter  of  Broadway  &  Sev.  Ave.  R.  Co.. 
73  Hun  7,  25  N.  Y.  Supp.  1080;  HomelLiviUe  Elec.  R.  Co. 
V.  N.  Y.,  L.  E.  &  W.  R.  Co..  83  Hun  407,  31  N.  Y.  Supp. 
746. 

Notlee.— Oneonta  C.  &  R.  S.  R.  Co.  v.  C.  4  C.  U.  R.  Co., 
85  App.  Div.  284.  83  N.  Y.  Supp.  307;  Mott  v.  Eno.  97 
App.  Div.  580,  617,  90  N.  Y.  Supp.  608;  Matter  of  Broad- 
way &  Sev.  Ave.  R.  Co..  69  Hun  275,  23  N.  Y.  Supp.  609. 

service  upon  "owners." — New  Union  Td.  Co.  v. 
Marsh,  96  App.  Div.  122,  89  N.  Y.  Supp.  79;  Matter  of 
N.  Y.,  W.  S.  ^  B.  R.  Co.,  29  Hun  269. 

Parties.— Matter  of  Oneida  St..  22  Misc.  235,  49  N.  Y. 
Supp.  828;  Matter  of  N.  Y.,  L.  A  W.  R.  Co.,  '26  Hun  194; 
Atwater  v.  Village  Qf  Canandaigua.  56  Hun  293,  9  N.  Y. 
Supp.  567,  afTd.,  124  N.  Y.  602. 

rbee  of  trial.— Manhattan  Railway  Co.  v.  Farrell,  180 
App.  Div.  200,  187  N.  Y.  Supp.  626. 

§  6.  Sendee  of  petition  and  notice. 

Service  of  the  petition  and  notice  must  be 
made  in  the  same  manner  as  the  service  of  a 
summons  in  an  action  in  the  supreme  court  is 
required  to  be  made,  and  all  Uie  provisions  of 
article  twenty-five  of  the  civil  practice  act  which 
relate  to  the  service  of  a  summons,  either  per- 
sonally or  in  any  other  wav,  and  the  mode  of 
proving  service,  shall  apply  to  the  service  of 
the  petition  ana  notice.  If  the  defendant  has 
an  agent  or  attorney  residing  in  this  state,  au- 
thorized to  contract  for  the  sale  of  the  real  prop- 
erty described  in  the  petition,  service  upon 
such  agent  or  attorney  w^ill  be  sufficient  serv- 
ice upon  such  defendant.  In  case  the  defend- 
ant is  an  infant  of  the  age  of  fourteen  years  or 
upwards,  a  copy  of  the  petition  and  notice  shall 
auo  be  servea  upon  his  general  guardian,  if  he 
has  one;  if  not,  upon  the  person  with  whom  he 
resides. 

Derlratlon. — Code  civ.  proc.  §  3362,  as  added  by 
L.  1890,  cb.  95.  without  change. 

fMlore  to  serve  notice,  walvrr  of  defeets. — ^Matter 
of  Manhattan  Railway  Co.  v.  Meighan,  186  App.  Div. 
733.  175  N.  Y.  Supp.  20. 

§  7.  Appearance  of  infant,  idiot,  lunatic  or 
habitual  drankard. 

If  a  defendant  is  an  infant,  idiot,  lunatic  or 
habitual  drunkard,  it  shall  be  the  duty  of  his 
general  guardian,  committee  or  trustee,  if  he 
has  otfe,  to  appear  for  him  upon  the  presen- 
tation of  the  petition  and  attend  to  his  interests, 
and  in  case  he  has  none,  or  in  case  his  general 
guardian,  committee  or  trustee  fails  to  appear 
for  him,  the  court  shall,  upon  the  presentation 
dt  the  petition  and  notice,  with  proof  of  service, 
without  further  notice,  appoint  a  guardian  ad 
litem  for  such  defendant,  whose  duty  it  shall  be 


to  appear  for  him  and  attend  to  his  interests  in 
the  proceeding,  and,  if  deemed  necessary  to  pro- 
tect his  rights,  the  coiurt  may  require  a  general 
guardian,  committee  or  trustee,  or  a  guardian 
ad  litem  to  give  security  in  such  sum  and  with 
such  sureties  as  the  court  may  approve.  If  a 
service  other  than  personal  has  been  made  upon 
any  defendant^  and  he  does  not  appear  upon 
the  presentation  of  the  petition,  the  court  snail 
appoint  some  competent  attorney  to  appear  for 
him  and  attend  to  his  interests  m  the  proceed- 
ing. 

Derlratloii.— Code  eiv.  proc,  13363,  as  added  by 
L.  1890,  oh.  96,  without  change. 

§8.  Appearance. 

The  provisions  of  law  and  of  the  rules  and 
practice  of  the  court,  relating  to  the  appearance 
of  parties  in  person  or  by  attorney  in  actions  in 
the  supreme  court,  shall  apply  to  the  proceeding 
from  and  after  the  service  of  the  petition,  and  all 
subsequent  orders,  notices  and  p£^)ers  may  be 
served  upon  the  attorney  appearing  and  upon  a 
guardian  ad  litem  in  the  same  manner  and  with 
the  same  effect  as  the  service  of  papers  in  an 
action  in  the  supreme  court  may  bf  made. 

Dertratlon. — Code  dv.  proc.,  {3364,  as  added  by 
L.  1890.  ch.  95,  without  change. 

Application. — City  of  Syracuse  v.  Benedict,  86  Hun 
353.  35  N.  Y.  Supp.  944. 

BIfect  of  apMvance* — County  of  Orange  v.  Ells- 
worth. 98  App.  Div.  275,  90  N.  Y.  Supp.  676;  New  York 
Central  &  H.  R.  R.  R.  Co.  v.  Reusens,  151  App.  Div.  458, 
135  N.  Y.  Supp.  919:  Matter  of  Brooklyn  El.  R.  Co..  25 
Miac.  120.  53  N.  Y.  Supp.  1087;  Matter  of  N.  Y..  L.  A 
W.  R.  Co..  33  Hun  148. 

§9.  Answer;  what  to  contain. 

Upon  presentation  of  the  petition  and  notice 
with  proof  of  service  thereof,  an  owner  of  the 
property  may  appear  and  interpose  an  answer, 
which  must  contain  a  general  or  specific  denial 
of  each  material  allegation  of  the  petition  con- 
troverted bv  him,  or  of  any  knowledge  or  in- 
formation thereof  sufficient  to  form  a  belief,  or  a 
statement  of  new  matter  constituting  a  defence 
to  the  proceeding. 

]>erl¥atlon.— Code  civ.  proc,  {3365,  aa  added  by 
L.  1890.  ch.  95.  without  change. 

In  general. — Matter  of  Public  Service  Comm..  217 
N.  Y.  61;  Matter  of  Opening  Oneida  St..  22  Misc.  235.  49 
N.  Y.  Supp.  828;  N.  Y.,  O.  &  W.  R.  Co.  v.  McBride.  46 
Misc.  516.  92  N.  Y.  S\wp.  31. 

Contents  and  samclency  of  answer.>Matter  of 
Brooklyn,  W.  &  N.  R.  Co..  72  N.  Y.  245;  Matter  of  N.  Y., 
L.  &  w.  R.  Co.  V.  Union  Steamb.  Co.,  99  N.  Y.  12;  Matter 
of  Broadway  A  Sev.  Ave.  R.  Co.,  73  Hun  7,  25  N.  Y.  Supp. 
1080;  City  of  Syracuse  v.  Benedict.  86  Hun  343,  33  N.  Y. 
Supp.  944. 

§  10.  Verification  of  petition  or  answer. 

A  petition  or  answer  must  be  verified,  and  the 
provisions  of  the  civil  practice  act  relating  to 
the  form  and  contents  of  the  verification  of 
pleadings  in  courts  of  record,  and  the  persons  b^ 
whom  it  may  be  made,  shall  apply  to  the  veri- 
fication. 

Dertratlon.— Code  civ.  proc.,  {3366,  as  added  by 
L.  1890,  ch.  95,  without  change. 

Refnenee. — As  to  verification  of  pleadings,  see  C.  P. 
A..  {{248-253. 

Volllcatlon.— Matter  of  St.  Law.  A  Adir.  R.  Co.,  133 
N.  Y.  271. 

§  11.  Trial  of  issues. 

The  court  shall  try  any  issue  raised  by  the 
petition  and  answer  at  such  time  and  place  as  it 
may  direct,  or  it  may  order  the  same  to  be  re- 
ferred to  a  referee  to  hear  and  determine,  and 
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upon  such  trial  the  court  or  referee  shall  file  a  eight  days'  notioe  of  such  appointment  must  be 

decision  in  writing,  or  deliver  the  same  to  the  gven  to  all  the  defendants  who  have  appeared. 

attorney  for  the  prevailing  party,  within  tweoty  The  parti ea  may  waive,  in  writing,  thie  ptovi- 

daya  after  the  final  gubmisuon  of  the  proofs  and  siona  of  this  section  as  to  the  residence  of  the 

allegations  of  the  parties,  and  the  provisions  of  commissioners,  and  in  that  case  they  may  be 

the  civil  practice  act  relating  to  tne  form  and  residents  of  any  county  in  the  State.     Where 

contents  of  decisions  upon  the  trial  of  issues  of  owners  of  separate    properties    are    joined  in 

factby  the  oowt  or  a  referee,  and  to  making  and  the  same  proceeding,  or  separate  properties 

filing  exceptions  thereto,  and  the  making  and  of  the  same  owner  are  to  be  condemned,  more 

settfement  of  a  case  for  tne  review  thereof  upon  than  one  set  of  commissioned  may  be  ^pointed, 

appeal,  and  to  the  proceedings  which  may  be  No  person  shall  be  appointed  such  a  conuni»- 

haa  in  case  such  decision  is  not  filed  or  delivered  sioner  in  the  first  or  second  judicial  districts 

within  the  time  herein  required,   and   to  the  who  holds  the  position  of  clerk,   private  secre- 

powers  of  the  court  and  referee  upon  such  trial,  taiy,  secretary,  or  stenographer  to  any  justice  or 

shall  be  applicable  to  a  trial  and  decision  under  jut^e  of  a  court  of  record,  or  to  any  board  of 

this  chapter.  justices  or  judges  of  such  a  court  in  any  depart- 

.  civ.  prpc.,  1 3367.  u  Bddsd  by  ment  where  such  justice  or  judge  is  engaged  in 


SON. 

"■  leulty  for  property.— Rea*.   •- —    -..      . 

1.  M  N.  Y.  137;  \[»tter  of  B.  4  A.  R.  Co..  S3  N.  Y.  "tp;  so  «  v  h,.™  onx-  «....,  «.  H~,rf  „.  i..~^ 

S74:  In  ro  N.  Y.  C.  i  l(.  H.  R.  Co.  v.  Mel.  Ou  L.  Co..  63  "'«■  2J5.8B  N.  Y^^Buro.  9TO  M«Wr  ol  "Pf""  ^  S^R"*" 

N.  V.  326;  M.ll*r  m  i.  I.  R«p.  T.  Co.,  103  N.  Y.  2S1;  SSSm  tmv' v^ll,™  ™                 '^'^       " 

R:;r^n;.i»^v.,.iKttnnariltlii— ntvofn^riRv.  lyn  El.  R-  Co.,  33  App.  Div,  221.  S2  N.  Y,  Supp.  997: 

■,   r/^,^,    1  in  i^f  ?)Tm  IM  N  Y  Sunn  i»B  Mmttnof  City  ol  RoohMler,  184  App.  Div.  389:  nf.tM*  o( 

n  N.  Y.,  W.  B,  A  B.  R.  Co..  35  Huq  575;  N.  Y..  W.  S.  A 

i  U.  Hbrtakss,  omissions,  drfwts  .nd  Irteg-  B.  R.^Co.  v^T^^-^d.  »s  h>^^j^m^u^b^Cj 

nwnt^S'  Mt.  M.  R.  Co.  ».  Hwmnond.  77  Him  39,  28  N.  Y.  Sum. 

The  provisions  of  article  nine  of  the  civil  prac-  *«;  Civot  aynicii»  v.  Sticey,  86 Han  441, 451, 33 N.  t. 

tice  act  shall  also  apply  to  proceedings  had  under  f^n     cammlulinicr     oot      "dblntanHtad."— 

this  chapter.  Matter  o(  N«w  York,  WeMcheater  A  Boston  R.  Co.,  ISl 

D«l»Uon.^odo  «v.   p««..   I  3398.   »  *lded  by  Jf Pj^Y-  «;  ^^^  Ifi  3"^.  23»;  ^ty  of  0«^^. 

I.  1890,  eh.  85,  without  ehinie  of  subslMC.  BtonnKingatoneCo..  IBl  Am>.  Div.  329, 181  N.  Y.  Supp. 

AniendiBaBti  under  code  elt.  Bvoc.,  i  TM<  ete.     ""avj..  . .  __«_  ^>. i,.,^_  d.,  r- a. i.  xa 

W.  r.  A..  I  IS»).-BrooliIyn  Union  E&nuA  R.  R.  Co.  v.  „J^  ^  "v^SSC^           ^" 

V^»,  iJs  App.  Div.  687.  108  N.  Y.  Supp.  157.  «'S»«£.^?ty^f  jSo™  v.  F«d™=k,  36  App.  Div. 
44,  64  N.  Y.  Supp.  412:  Villmge  of  JohnsrUlB  v.  (Sonk.  5S 

U».  J.dp««.t;  C.B  ,*«.  to  drf^tot;  Jei%MK  •j'fi,*!?;v"S-.1S«SJ 

COnUmSBUinerB.  Jamy  Rulioid  Co.  V,  Brown.  123  App.  Div.  055.  107 

Judgment  shall  be  entmd  pursuant  to.  the  N^^if^'^;  Th^'^^^  ^^^^.^^■.  '^  iJfiSi^ 

direction  of  the  court  or  referee  in  the  decision  r^,™,  Con»«tion.  178  App.  Div.  197. 162  N.  Y.  Supp. 

filed.    It  in  favor  of  the  defendant,  the  petition  4B5;  N.  Y.  a  4  W,  R.  Co.  v.  McBride.  46  Mi«.  SIB.  i2 

shall  be  dismissed  with  costs  to  be  taxed  by  the  f*-  '^-  ^''pp-  3'- 

clerk,  at  the  same  rates  as  are  allowed,  of  course,  ......           .                  .            ,    , 

to  a  dS^dSt  prevailing  in  an  action  in  t»^  S  li-  Duties  and  powers  of  commissioners, 

supreme  court,  including  the  allowances  for  The  commissioners  shall  take  and  subscribe 

proceedings  before  and  after  notice  of  trial.    If  the  constitutional  oath  of  office.    Any  of  them 

the  decision  is  in  favor  of  the  plaintiff,  or  if  no  may  issue  subpoenas  and  administer  oaths  to 

answer  has  been  interposed  and  it  appears  from  witnesses;  a  majority  of  them  may  adjourn  the 

the  petition   that  he  is  entitled  to  the  relief  proceeding  before  them,  from  time  to  time,  in 

demanded,  judgment  shall  be  entered,  adjudg-  their  discretion.    Whenever  they  meet,  except 

ing  that  the  condemnation  of  the  real  property  by  appointment  of  the  court  or  purauant  to 

described  is  necessary  for  the  pubUc  use,  and  adjournment,   they  shall  cause  at  least  eight 

that  the  plaintiff  is  entitled  to  t^e  and  hold  the  days'  notice  of  such  meeting  to  be  given  to  the 

property  for  the  public  use  specified,  upon  mak-  deleadsnts  who  have  appeared,  or  their  agents 

mg  compensation  therefor  ajid  the  court  shall  or  attorneys.    They  shall  view  the  premises  de- 

thereupon  appoint  three  disinterested  and  com-  scribed  in  the  petition,  and  hear  the  proof  and 

petent  freeholders,  residents  of  the  judicial  dis-  allegations  of  the  parties,  and  reduce  the  testi- 

trict  embracing  the  county  where  the  real  prop-  mony  taken  by  them,  if  any,  to  writing,  and 

erty  or  some  part  of  it  is  situated,  or  of  some  after  the  teetimonv  in  each  case  is  dosed,  tbev, 

county  adjoining  such  judicial  district,    com-  or  a  majority  of  them,  all  being  present,  sh^l, 

missioners  to  ascertain  the  compensation  to  be  without  unnecessary  delay,  ascertam  and  det«r- 

made  to  the  owners  for  the  property  to  be  taken  mine  the  compensation  which  ought  justly  to 

for  the  public  use  specified,  and  fix  the  time  be  made  by  the  plaintiff  to  the  ownersot  the 

and  place  tor  the  first  meeting  of  the  commis-  property  appraised  by  them;  and,  in  finog  the 

sioners.      Provided,  however,  that  in  any  such  amount  of  such  compensation,  they  shall  not 

proceeding  instituted  within  the  first  or  second  make  any  allowance  or  deduction  on  account  of 

judicial  dwWct,   such   commissioners  shall  be  any  real  or  supposed  benefits  which  the  owners 

residents  of  the  county  where  the  real  property,  may  derive  from  the  public  use  tor  which  the 

or  some  part  of  it,  is  situated,  or  of  some  adjoin-  property  is  to  be  taken,  or  the  construction  of 

ing  county.    If  a  trial  has  been  had,  at  least  any  proposed  improvement  connected  with  such 
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public  uae.    But  in  case  the  plaintiff  is  anulroad  epecial  term,  held  in  the  district  where  theprop- 

corporation  and  such  re&l  property  shall  belong  erty  or  eome  part  of  it  situated,  upon  notice  to 

to  any  other  railroad  corporation,  the  commie-  the  other  parties  who  have  appeared,  and  upon 

sioners  on  fixing  the  amount  of  such  compensa-  such  motion,  the  court  may  confirm  the  report, 

tion.  shall  fix  the  same  at  its  fair  value  for  rail-  or  raey  set  it  aside  for  irriularity,  or  for  error 

roaa  purposes.    They  shall  make  a  report  of  of  law  in  the  proceediiUH  before  the  conunieHiun- 

their  proceedinEs  to  the  supreme  court  with  ers,  or  upon  the  grouad  that  the  award  is  exces- 

the  minutes  of  tne  t*atimony  taken  by  them,  if  sive  or  insufficient.     If  the  report  is  set  aside, 

any;  and  they  shall  each  be  entitled  to  com-  thecourt  may  direct  a  rehearing  before  the  samp 

pensation    not    exceeding    twenty-five    dollars  commissioners,  or  may  appoint  new  commission- 

for  services  for  every  day  they  are  actually  era  for  that  purpose,  and  the  proceedings  upon 

engaged   in   the   performance  of   their  duties,  such  rehearing  snail  be  conducted  in  the  manner 

ana  their  necessar}-  expenses  to  be  paid  by  the  prescribed  for  the  original  hearing,  and  the  same 

plaintiff,  as   may   be   awarded   by  the   court,  proceedings  shall  be  had  for  the  confirmation  of 

(Am.  by  L.  1922,  ch.  221,  in  effect  March  24,  the  second  report,  as  are  herein  prescribed  for 

1922.)  the  confirmation  of  the  first  report.    If  the  r^ 

DerlTaltoD.- Code  riv.  ptoc,  (3370.  ^  add«l  by  P^  '?  confirmed,  the  court  shall  «iter  a  final 

L.  IS90.  ch.  95,  Mill  SIP.  hy  L.  1S9S.  ch.  381,  L.  1B13,  Order  in  the  proceeding,  directing  that  compen- 

ch,  232,  without  chuft.'  aation  ahallSemadeto  the  owners^of  the  prop- 

AOT**T«2*m  N  i    ^„';p'*wi?  '^'"■■""-  '■■■'*  "^  erty,  pursuant    to   the   determiaalion  of  the 

%oc«diin  before  eonimUi'IaiuH.—  ir.,-  iiind  R.  commissioDers,  and  that  upon  paymenPof  such 

Co.  V. Gurey.  15B N.  Y  .',:»:  Moll" ..(  H...;^  ■:  Edui*-  compensation,  the  plaintiff  shall  be  entitled  to 

of  Ethel  St..  3  MLbc.  *(Ki  2-j^.*flFeiim)  t.v'  M  .Iter  of  deninea,  and  take  and  hold  It  for  the  pubuc  use 

N.  Y..  L.*w.  B.Co..a3  HiiElii:M.ttL-i..M,:,™y.7B  specified   in    the   judgment.      Deposit   of   the 

H™  mS:  »)'n  Y  s5Ei,'"l'3l'^M8^6!'L!,l- a"  5h™  ™'*i"'y  ^  the  credit  of,  or  payable  to  the  ordra  of 

424, 32  N,  Y.  Smp.  8B!nJiuii('rr>r  BrwiliU  ti'  i'l  ii  Co..  ST  the  owner,  pursuant  to  the  direction  of  the  court, 

Hun  88, 33N.  YTSupp.  881.             ,  ,    „.        .  ,,.  ,.  shall  be  deemed  a  payment  within  the  proviwons 


shall  be  deemed  a  payment  within  the  provinons 

^ 

N.  Y.  2M;  MBtter  of  M»y 


:b  or  one  ctHiiiiiliikHM*. — Lalu  Shore  A  Michi-     _r  ,l-    .!,-_(_, 
nlhera  R-  Co.  v.  llshie.  72  Mik.  129.  129  N.  Y.     «»  "^  CbaptW. 


&bC  to  u  ■w«d.-MBg«  V.  City  of  Bufl.lo,  144      ,  DeH™ito^--Code  civ.  proc.,   |3371.   ■ 
>T  „,.  ., ,  „..._r".oo  .;   ^  2M;  M8tt«r  of     I'  18B0,  ch.  IM.  without  chuie. 


i.i-,u.,u..  ^t,t,.  ^....--■,..7  N.  Y.  Supp.  aS7;Miiit«of         !■  iMnral.— D^ t .  _ 

TnineM  of  S .  Y.  A  B.  Bridge,  89  Hun  218.  34  N.  Y.  Supp.  "Sfi;  Mstler  oi  Aimoiy  Botrd.  73  App.  Div.  1S2,  78 

euDD     1002  N.  S.Bupp.TSe:  Metier  of  New  York  Municipal  Rulwkv 

Malw  of  d«m»«*i.— NewmM  v.  Mel.  EI.  R.  Co..  118  Corpotslion  v.  HorUdey,  189  App.  Diy,  814,  179  N.  Y. 

N.  Y,  818-  EldrSie  v.  City  of  BiEghsrplon.  120  N.  Y.  Supp.  238;  Mstler  of  Brooklvn^L  B.  Co.,  80  Hun  868, 

309i  Minet  V.  nTy,  C.  *  H.  R.  R.  Co..  123  N.  Y.  242;  30  N.  Y.  Supp.  131. 

Pappcnheim  v.  Met.  El.  R.  Co..  128  N.  Y.  438;  Bohm  v.  Application.— Matter  ot  8l»l«  of  New   York.    153 

\Iel  El.  B.  Co.,  129  N,  Y,  S76;  Odellv.  N.  Y.  El.  R,  Co.,  App,  Dlv.  633.  137  N.  Y.  Supp.  48S. 

130  N.  Y.  690:  City  of  Buflslo  v.  Pratt,  131  N.  Y.  293;  Hodtflcatlon  of  award  anaatborlicd.— Matter  of 

fHatter  of  Adam.,  HI  N.  Y.  297:  Matter  of  Van  Etteo  Central  N.  Y.  Tel.  Co.,  38  App.  Div.  fi63,  55  N.  Y.  Supp. 

V.  aiy  of  New   Yorlt.    220  N.  Y.  483;  Matter  of  One  729;  Matter  of  Town  of  GuiBord.  86  App.  Div.  207,  fe 

Hundred  and  Siiteenth  St..  I  App.  Div.  438.  37  N.  Y.  N.  Y.  Supp.  312;  Matter  of  Johns  v.  ViUe^e  of  Salamanca, 

Sapp.raS;Reading.  etc.,  R.  Co.  V.  Bowman.  23  App.  Div.  129  App.  Div.  717.  114  N.  Y.  Supp.  707;  People  v.  Daw- 

170, 48  N.  Y.  Supp.  901.  aflii.,  163  N,  Y.  572;  Matter  of  eon.  87  Misc.  588.  150  N.  Y.  Supp.  879. 

MBjor.  etc.,  of  New  York,  24  App.  Div.  7.  49  N.  Y.  aum)  ,     Report  aet  uldc— Matter  of  N.  V.  L.  *  W.  R.  Co..  83 

119;  Matter  of  City  of  Rochemer.  24  App.  Div.  883.  48  n.  y'  agS;  Manhattan  Ry.  Co.  v.  Tompluna.  S9  App. 

N.  V.  Bupp.  7M;  Matter  of  GUroy,  26  App.  Div.  314.  49  0;,.  572,  og  n.  V.  Supp.  868;  Watorford  Electric  USt. 

N.  Y.  Bupp.  708;HiU  V.  Wine,  35App.  Div.  520.  MN.Y.  h.  A  P.  Co.  v.  Reed.  47  Miac.  106.  B4  N.  Y.  auppTfeli 

Bupp.  89i;  Village  of  Port  Henry  v.  Kidder.  39  App.  Div.  Matter  of  People  of  SUle  of  New  YoA.  SI  Miac  S2i,  142 

640.  67  N.  Y.  Bupp.  102:  MaUci  of  Daly,  45  App.  Diy.  jj.  Y.  Bupp.  949. 

622.  61  N.  Y.  Supp.  480;  Mailer  of    Gn^e   C™bo|  »eport  not  let  MMe.— N.  Y.  C.  R.  Co.  v.  Marvin.  11 

Comn..  62  App.  Div.  27,  64  N.  -i.  Bupp.  7B9,  afld..  165  N.  Y.  278;  Matter  of  Mayor,  etc.,  o(  New  York,  09  N.  Y. 

N.  Y-M15;  Matter  of  Mayor,  etc  ,  of  New  York^  62  App.  sm;  Villaec  of  Port  Henry  v.  Kiddet.  89  App.  Div.  640. 57 

Div.  271, 70 N.  Y.  Supp,  U2T  ^d    168  N,  \.  254;  Turner  ^,  y,  Supp.  102;  Harlem  River,  etc.,  R.  Co.  v.  Reynold., 

V.  State.  67  App.  Div.  398.  73  N..  Y.  Supp.  372;  Matter  of  jg  ^       f,X^  575  ^  ^  Y.  Bupp.  199;  Matter  ol  City  ol 

E»t  River  Ga.  Co..  119  App.  Div  350.  101  N.  ^ .  Supp.  Ro,i,^,  57  App.  Div,  631.  69  S.  Y.  Supp.  628,  aBd-,  167 

239,  aSd..  I90N.  Y.  528: Sfatlerol  Manhaltan  Ry, Co^.  n.  Y.  828;  Matwt  ot  Grade  Croering  C<Sini«one».  148 

Htuyveaant,  126  App.  Div,  848,  "1  Jj.  \-  SupP.  2K.  ^pp,  Div,  412.  132  N.  Y.  Bupp.  960;  Matter  of  City  of 

Manhattan  ^.  Co.  v.  Comnock.  35  Mac.  326,  H  N,  Y.  i^hetir,  184  App.  Div.  360;  Si  .tier  of  Brooklyn  Er  R. 

Bupp.  941,  alfd    74  App,  Div.  341.  77  N    Y.  Supp.  416.  (^    ^5  Miac.  120.  53  N.  Y.  Bupp.  1087;  Matter  of  Bpeed- 

Maller  of  N,  Y.,  We« Ae.ler  &  Boat™  R.  Co^  fS  M«c.  gg  j,y^_  5,9,  ^  j,-.  y.  g^^_  434.  i,,i^,o|  MeSu- 

219,  130  N.  Y.  Supp  1005;  Malter  of  BoMm.  H.  "T.  etc..  ■    ^y^  gridae  Co..  S3  Mi«.  331.  146  N.  Y.  Bupp.  10S8; 

R.  Co..  22  Hun  176;  Matwr  of  D.  L.  *  W,  R.  Co^  27  H™  „,„„  of  ST  Y.,  L.  4  W.  R.  Co..  27  Hun  118;  Matter  o* 

151;  Mailer  of  N.  Y.    W.  B.  *  B.  R.  Co.    29  Hun  609;  chapin.  84  Hun  490.  32  N.  Y.  Supp.  3BI;  Rondout,  et«.. 

L*n<don  t.  Mayor,  59  Hun  434,  13  ^.  i .  Supp.  861;  j,  ^      pj u  jg  u        p^  ,37  '^'^ 

Malterof  N.  Y.  El.  R.  Co..  76  Hun  381.  28  N.  Y.  Supp.  in«d«oiCT  of  award —Matter  ol  Dalv  26  Asp.  Div 

110;  Hendenon  v^  N-  Y.  C.  &  B.  R.  R.  S?-,^|N.  V-4a3:  ^^e.  4bTj.  Y.  Supp.    795;    Matter  of  G^e   Ko-dni 

Matter  of  One  Hundred  and  &eventy;thinl  bl..  .8  limi  co„„  ,  52  App,  Div.  27,  84  N.  Y,  Bupp.  769,  aP-'     '*' 

ffi^iMN.Y.47l"-''-  ^,:'^^m\''l"'^'?'^l^'^^'^'i^.J'^''S--f 


487,  29  N.  Y.  Sujjp.  205;  Ci 


V.Supp  6,  afld..l56N.y.471.  33-,^  145  N,  Y.  Bupp,  1058;  In  re  Met.  El.  R,  Co.,  76  Huil 

. ,^T  —■ ?i: iiV^^-^  ?         £i).  iSLj^.>i  375,27N.Y.Sunp.756;MBll*rofGLlroy.78Hun260,28 

Ayer.  27  App  Div.  571,  50  NT:.  SuPP;,|^,i^™,^™  N.  Y.  Supp.  9lrf^  Akin  v.  Water  Comra,.  82  Hun  265,  31 

Oentaal  4  II.  R.  B.  R.  Co.  v.  Domprofl,  63  Miac.  211, 118  j,j  y  g„pp  ^Sl;  Matter  of  Chapin,  84  Hun  490,  32  N,  Y. 

''■^S^.f1in.mla.lon.r..-People  v.  Morri^u,  61  f^^-  ^l;  P^"^".  «"■■  "y-  Co.  v.  W«t.  45  N.  Y. 


App.  Div.  282.  66  N,  Y.  Supp.  519.  affd.,  165  N.  i  .  644;  ^„.;,„_,      Tj  .,„    ,  ,„.„.  „ 
M^at^of  South  Market  76  Hun  85  27  N  Y  Supp.  813.  ElWMltMiMa.. — Matter  of  Jobna  v 

f^vwcra  aad  dttttea  of  cominlaftloncn. — Matter  of  S*v^n,->-»..i.— ^..v  t' Tt^i^^^'tt  'r^^^'o 

n,™,  n.rt...,  fn-^-^i-^nr,    ino  Mi«-.  .^n.  no  N.  Y.  N.  Y.,  Wastcheiier  4  Boslon_R.  Co.,  72 


I  Partway  CoaiiniMioB.  109  Mi»< 


N.  Y.  Bupp.  1005;  Matter  ^  N.  Y..  L.  4  TV.  R.  Co..  27 
-       -.16;  Matter  of  Union  El.  R.  Co.,  7  N.  Y.  Supp.  863^ 
Creek  4  D.  R  Co.  v.  Baker.  IS  N.  Y.  Bupp.  331. 


flS.  Confirmation  or  aetting  aaide  report;  rsraMDtoraward.— Ametran'o  v.  Downa.  hon.'y. 

denosit  when  Davable.  3SS;  Matter  of  Mayor,  etc.,  ol  New  York,  20  App.  Div. 

usi«aii  wttcu  pBynuic.                                       _  404.  46  N.  Y.  Supp.  832.  afld.,  155  N.  Y.  638. 

Upon  filing  the  report  of  the  commiseionera,  Condart  of  eammHalantn.— Matter  ol  Terminal 

any  party  may  move  for  ita  confirmation  at  a  Ry.  Co.  of  Bufialo.  16  App.  Div.  515. 44  K.  Y.  Bupp.  ioi2; 


CONSOLIDATED  LAWS  .  art.  2 

BtofS.  I.  lUp.    the  aune  rate  as  is  allowed  to  the  prerailhig 
Brtent'wr  SiSiSitfcni.-M.tter  of  Tucker,  iM    P^^y  for  the  trial  ot  an  action  in  the  ouprane 

MiK.  817,  court. 

KOMt  of  OBkl  order.— M&tesr  of  Trune«  otN.Y.  A         ._-„< 

B.  Btidis,  137  N.  Y.  05;  MMWr  ol  Lyle.  41  Mi«.  S98,  SB     lIhm 


DerlraltoB.— Code  civ.  proc.,  f  3372,  u  ulded  br 
'""     "^   "=   -nthout  chuiac 

Mitur  dI  U)w,  206  N.  Y.  26:  Coodit  of 

io,-^ — r'- -;,-  ■  -■;r^<ir-  —,--.'  ^~;'.  "i,"  V    "       e^i"  '■  rtmonmirB.  221  N.  Y.  3SS:  Mattel  ot  State     ' 

Sn- IZSJ^v^^SLw  M&^  m  as  N  y  &    ^"'  ^''*'  *'^  -^^  ^"^  "^^  '^^  f^'  ■*■-  ^-pp-  *^- 


£Cd?^F™P,'i.™  V    KW J' ra^W "r,  1M  ^  V   V    s.m^'     ^"'  "'  rriderberg.  221  ^f.  Y.  369:  Mattel  ot  Stat*  of 


m:  SetQeldsr  v.  RocheeUr,  60  Hud  171,  35  N.  Y.  Supp.     ^  (j^t,  ju,a  aUowBlieBJ.— Matter  of _Pn..pert  P^  * 
frCoini  '•>"'--    .- I-   "   -■,  .  „__.^^_ 


liH»«i.L— MM.t-r  o(  Bn.nl  nf  w,u,r  l^nmm™™,-™.      j  y   107;  Matter  of  Brooklyn  El.  R.  Co.,  179  N.  Y. 


'  "pj^i    ■   -i^;  2n  M  V  B.Q   n     _i  213,  revK.  82  App.  Div,  567.  81  N.  Y.  Supp.  627:  Man- 

D    ■■"?;«  •!•;"■;,-  t:,?.    ."■,  «  i**,  i*^^?.'      ™  .  "*  289;M»llerolG™de-Cro™agComn.,20Anp.Div.2n. 

S,  ■  ^«   V  k,       "^a*,-  ^^'-.^^^r^^Sl-  ^fl^  ,;  APJ3-  Di».  M-  M  N,  Y,  Supp-  *12;  VUlage  of  St.  Johonill. 

*??■  ^l  N-JK'.^UEP'.™':,""^.'  S!  "-."fli™.  =i.-!  \?  5'"  ».  Cronk.  56  App.  Div.  633.  67  N.  Y.  Supp.  41B;  Dsnet  * 


■e  N.  Y.,  L.  E.  A  W 


Northern  R.  R.  Co.  v.  FoMer,  142  Ami.  IMt.  34a  12* 


property 
and  hold 


N.  Y.  Supp.  B7-,,  -vlnlti-r  ol  Bttdlpy,  US  App.  Kr.  ».. 

!«d  Telegraph  Co.  V,  NeLger,  167  App.  DLv.  402,  152  S,  i^^'aV  IS;!'  l'7%"Y."suppMM:i«f^S:r''jN.'S 

Y.  Supp.  1085.  IKfuntcipal  R»,l>.,n  CorporatioB,  178  App.  Di».  197,  l«l 

,  ,.     ._                        .                                 ...^        ,  N,  Y.  aupp.  I'l.-.-  Mitict  of  Q™iie-Cro8*ji«Coim»,  W 

§16.  Ofier   to   purchase:    costs,   additional  Mue.23a,43-.  Y  supp.  1073:  iffd.,  itahi.  Div.SLM 

allowance.  N,Y.aupp.an  soh«u»i.^i{y,  Co,  v.  Kod,44  M^ 

Birowmce.                  ,            .                                  . ,  275,  80  N.  Y    —.f,p.  mTSut^t  of  Paople  o!  State  at 

1,  IB  ail  caaea  where  the  owner  ib  a  resident  New  York,  7U  mi--,  JS'.IWH,  Y,  Supp.  20;  Mattw  irf 
and  not  under  legal  disability  to  convey  title  ^'JJ'"™-.,'!?  ^^^''^  V^^^^J^  ^'-  ?"'5'.-  ^J:  Matter 
to  real  property  the  plaintiff,  before  service  S' bw.^, "''^J'/o  M3  3J■^  r.Cn.  wi";  W«J^ 
of  hia  petition  and  notice,  may  make  ft  written  Daly, fli  I!un  nii  .>;  \  v  -■,,.■.  i.-.  '.i  ,r-i.  ,1  ti,ii- 
(rffer  to  purchase  the  property  at  a  specified     «  y'l^'^'^hi"' ''  '•     ' !■■:■'■■     T'll 

Kice,  which  roust  within  ten  days  thereafter       'coit.  Dpbn  o'inr  to  panhatc Matier  of  Brooklyn 

filed  in  the  office  of  the  clerk  of  the  county  Union  El.  H.  Co.,  i7BN.V.2i3;MBtwrof  City  of  Rochw 

where   the   property    is   situated;    and    which  S'' 'Iso^wnij^^'s'''^  "'iioe'^""]''' ^Tl^^' t™*^ 

CMinot  be  givea  in  evidence  before  the  com-  App.  Div'.2S7,  ioBN.T'supp.™?!?- VTo.*  w.R.Co. 

miasioncrs,  or  considered  by  them.    The  owner  v,  McBride,  45  Mw.  5is,  92  n.  Y,  6nmi.  31:  Matter  of 

may  at  the  time  of  the  presentation  ot  the  pe-  J^^A*""?* '^-^- H^- '^'';i1^  "™  #■  ^N-i*!.-S'W- 

tition,  or  at  any  time  previously,,  serve   notT™  li^^"^""  "■  ^-  "'  ^"^-  ^  ^u.  434.  29  N.  f . 

m  writing  of  the  acceptance  of  plaiatm  a  oiler,  ftc  atatate  mar  deny  nwts. — TasEsrti  Paper  Co,  f. 

and  thereupon  the  plaintiff  may,  upon  filing  State  197  App  Div.  843  176  N  Y.  Bupn.  bt. 

the  petition,  with  proof  of  the  making  of  the  A^.^^'^l^^^rY^siZ-i^^^l'^^Y^l" 
offer  and  its  acceptance,  enter  an  order  that 

Upon  payment   of  the  compensation   agreed  ,  ,-    ,    .               .              »       j      j  ,- 

upon,  he  may  enter  into  posaesaion  ot  the  real  S  1"-  Jndpnent,     how     enforced;     dtdiTerj 

-  jperty  dMcribed  in  the  petition,  and  take  possesstonof  premises;  when  writ  of  assistance 

J  hold  it  for  the  public  use  therein  specified.  *»  «S"e. 

2.  If  the  otter  ia  not  accepted,  and  ttie  com-  Upon  the  entry  of  the  final  order,  the  same 
pensation  awarded  by  the  commissioners  does  shall  be  attached  to  the  judgment-roll  in  the 
not  exceed  the  amount  of  the  offer  with  interest  proceeding,  and  the  amount  directed  to  be 
from  the  time  it  was  made,  no  costs  shall  be  paid,  either  as  compensation  to  the  owners, 
allowed  to  either  party.  If  the  compensation  or  for  the  coats  or  expenses  of  the  proceeding, 
awarded  shall  exceed  the  amount  of  the  offer  shall  be  docketed  as  a  judgment  against  the 
with  interest  from  the  time  it  was  made,  or  if  peraon  who  is  directed  to  pay  the  same,  and  it 
no  offer  waa  made,  the  court  shall,  in  the  final  shall  have  all  the  force  and  effect  of  a  money 
order,  direct  that  the  defendant  recover  of  judgment  in  an  action  in  the  supreme  court, 
the  plaintiff  the  cost  of  the  proceeding,  to  be  and  collection  thereof  may  be  enforced  by 
taxed  by  the  clerk  at  the  same  rate  as  is  al-  execution  and  by  the  same  proceeding  as  judg- 
lowed,  ot  course,  to  the  defendant  when  he  is  ments  tor  the  recovery  of  money  in  the  supreme 
tke  prevailing  party  in  an  action  in  the  supreme  court  may  be  enforced.  When  payment  of 
court,  including  the  allowances  tor  proceedings,  the  compensation  awarded,  and  costs  of  the 
before  and  after  notice  ot  trial,  and  the  court  proceeding,  if  any,  has  been  made,  as  directed 
may  also  grant  an  additional  allowance  of  in  the  final  order,  and  a  certified  copy  of  such 
costs,  not  exceeding  five  per  centum  upon  the  order  has  been  served  upon  the  owner,  he  shall, 
amount  awarded,  llie  court  shall  also  direct  upon  demand  ot  the  plaintiff,  deliver  possession 
in  the  final  order  what  sum  shall  be  paid  to  the  thereof  to  him,  and  in  ease  possession  is  not 
general  or  special  guardian,  or  committee  or  delivered  when  demanded,  the  plaintiff  may 
trustee  of  an  infant,  idiot,  lunatic  or  habitual  apply  to  the  court  without  notice,  unleM  the 
drunkard,  or  to  an  attorney  appointed  by  the  court  shall  require  notice  to  be  given,  upon 
court  to  attend  to  the  interests  of  any  defendant  proof  of  such  payment  and  of  service  of  the 
upon  whom  other  than  personal  service  ot  the  copy  order,  and  of  the  demand  and  non-com- 
petition and  notice  may  have  been  made,  and  pliance  therewith,  tor  a  writ  of  assistance,  and 
who  has  not  appeared,  for  coats,  expenaea  and  the  court  shall  thereupon  cause  such  writ  to 
counsel  fees,  and  by  whom  or  out  of  what  fund  be  issued,  which  shall  be  executed  in  the  game 
the  same  shall  be  paid.  If  a  trial  has  been  had,  manner  as  when  issued  in  other  caaea  for  the 
and  all  the  issues  determined  in  favor  of  the  delivery  of  possession  of  real  property. 
plaintiff,  costs  of  the  trial  ahal!  not  be  allowed  BirtTaltoii.— Code  civ.  proc..  1 3373.  u  aiklsd  by 
to  the  defendant,  but  the  plaintiff  shall  recover  l.  i890,  th.  95,  witiin"t  /■imnm. 
ot  any  defendant  answering  the  costs  of  such  cai^^^*^!\j~^ 


trial  cauaed  by  the  interposition  of  the 
successful  defence,  to  be  taxed  by  the  clerk  a 


«rt.2                                              CONDEMNATION  LAW  §§18-21 

1  Jfw^'v'SfrnfcJSS  ""•  ^vT JST^i?  r^""i-Q?Vr^S^'  *<>  ^D^/  ^^  ^"^^  appeal  shall  not  affect  hie 

130  N.  Y.  eS2;  Oberf^r  v.  Met.  EL  R.  Co..  138  N.  Y.  poaaession  of  the  property  taken,  and  the  appeal 

of  a  defendant  shall  not  be  heard  except  on 

§  18.  Abandonment  and  discontimiance  of  ^^  stipulation  not  to  disturb  such  possession. 

proceeding.  DeriTaUon.— Code  civ.  proc.,  J3376,  m  added  by 

IJpon  the  application  of  the  plaintiff  to  be  Jhai|eV5ii2ite^*^  "^  ^^  ^          '^'  ^'  '^^''''^ 

made  at  any  time  after  the  presentation  of  the  in  Benenl.— Matter  of  N.  Y.  O.  &  H.  R.  R.  Co..  08 

petition  and  before  the  expiration  of  thirty  N.  Y.  12;  Long  Ulaad  R.  Co.  v.  Garvey.  iso  N.  Y.  334: 

eight  days  notice  of  motion  to  all  other  parties  09  N.  Y.  Supp.  67;  Villaje  of  St.  JohnsvUle  v.  Smith,  ei 

to  the  proceeding  who  have  appeared  therein  App.  Div.  380. 70  N.  Y.  Supp.  880;  ChampUdn  dc  Saoford 

or  upon  an  order  to  show  cause,  the  court  g^;  ^'  ^012^'  ^^^'^^^^^  1^1  App.  Div.  752.  136  N.  Y. 

may,   in   its  discretion,   and   for  good   cause  "Sroeia iothortied.— Manhattan R. Co. v.O'SulUvan. 

shown,  authorize  and  direct  the  abandonment  6  App.  Div.  571. 40  N.  Y.  Supp.  326.  affd.,  150  N.  Y.  569; 

and  discontinuance  of  the  proceeding,   upon  ^f**i®^,%^  T?^  °' ?<S^?°"l'i^  ^p?- ^IX:,?^^ 

•«.«,r.v«»..x   ^r  i.u-.  r           1                        •!•                r  Supp.  312;  Matter  of  City  of  Rochester.  102  App.  Div.  99. 

payment  of  the  fees  and  expenses,  if  any,  of  92N.  Y.  Supp.  478;  Matter  of  Board  of  Water  8om«..  132 

the  commissioners,  and  the  costs  and  expenses  App.  Div.  75. 110  N.  Y.  Supp.  494;  Champiain  ft  Sanfoid 

directed  to  be  paid  in  such  final  order,  if  such  g-  ^  ^.'o^'n^^'^fl^  ^^^  App^.^^i^- J.^^*  |36  N.  Y. 

final  order  shaft  have  been  entered,  aAd  upon  ?8"JU  '^Jv^^S^Tef  n'ITII^^^^        ^«  '^^  ''"• 

such  other  terms  and  conditions  as  the  court  App«»l  unaathoriied.— Matter  of  Brooklyn  EI.  R. 

may  prescribe;   and   upon   the  entry  of  the  i^ii^^r^^IJ^^TX^i?^®^  ^Sr»f?'"f\- ^J''^^^ 

awIa^    fl^a««4.i'«.<»    «,«u     «««i:««*;««     ^"La    ,.^^^  13  App.  Div.  600. 43  N.  Y.  Supp.  630;  Staten  Island  Rapid 

order     granting    such     application     and     upon  Tnuunt  R.  Co.  v.  Roaenbets;  167  App.  Div.  472.   142 

compliance    with    the    terms    and    conditions  N.  Y.  Supp.  585. 

therein  prescribed,   payment   of  the  amount  68  a***%^' ^mo^'IJ^'y  ^s '  ***  205^*^"*''^ 

awarded  for  compensation,   if  such  compen-  waPw  of  right  to  ipio^-MatW  of  City  of  New 

sation  shall  have  been  theretofore  awarded,  York,  I68  App.  Div.  58. 151  N.  Y.  Supp.  407. 

shall  not  be  enforced,  but  in  such  case,  if  such  m  ^S'^^S^^SJ**^  ??'  SS'  ^A.®^~^'i!?  ?^^o^ 

abandonment,  and  d/scontinuance  of  the  pro-  ^  l\ ^^""^'J^^, M^ttan  Ry.  Co.  v.  Taber.  78  Hun  434. 

ceeding  be  directed  upon  the  application  of 

the  plaintiff,  the  order  granting  such  applica-  §  20.  Appeal  from  judgment  by  plaintiff. 

li?^'  IL^n™**^-!}^  fv.T^'^*!^-  ^""^^  proceed-  if  ^  ^rial  has  been  had  and  judgment  entered 

fU^V?^«llf  T'r^^l^''^  ^'■'"'iS^i^^  >n  favor  of  the  defendant,  the  plaintiff  may 

{rtono^^  kI  Ir' ^^^^  appeal  therefrom  to  the  appellate  division  of 

^  Jf^Zfln  7  t^  Flu''^'*^  without  a  tender  ^^^  ^^         ^  ^^^^  within  t^  time  provided 

^«H  IS^^f  f^  ^«^  *^^  ''°'''''°*  ""^  ^^"^  *^*''^  ^or  appeals  from  judgments  by  article  thirty- 

JLL^    *  *5^!^  •              .  ^^^  ^f  the  civil  practice  act,  knd  all  the  prb- 

l.'W^'^^^i .l^^^T^IR."!!^  yi^^  ^l  «aid  article  relating  to  appeals  from 

change.  judgments  shall  apply  to  such  appeals;  and 

Api>Uc»tloii.---Matter  of  Village  of  LeRoy.  36  App.  on  the  hearing  of  the  appeal  the  appellate 

^^t.'JklAi^l^.^rfiTsSr^^!^''''''^''-  division  may  affirm,  reverse  or  mo«fify  the 

Serrlce  of  notice  of  motion.— New  York.  Ontario  A  judgment,  and  in  case  of  reversal  may  grant  a 

Western  R.  Co.  v.  Nelson.  152  App.  Div.  245,  188  N.  Y.  new  trial,  or  direct  that  judgment  be  entered 

®^Bt«Si«nuaiu».-^ty  of  Johnstown  v.  Wade.  30  '^^^^^^  °^  ^^^ u^n?^'^!'!    ^^ }^^  judgment  is 

App.  Div.  6,  51  N.  Y.  Supp.  763;  New  York  Cent.  4b  affirmed,  costs  Shall  be  allowed  to  the  respond- 

hTr. R.R. Co. V.Marshall.  127 App. Div. 534, 112 N.Y.  ent,  but  if  reversed   or  modified,  no  costs  of 

ISS^i«^^^jXp:1J8TiSS{:??fi^^  the  appeal  shaU  be  aUowed  to  either  party. 

^Vt^..^i^'  ^"**Pi^?l  ..       Mr.                         *  «  ..  DcrtTatton.— Code  civ.  proc..  §3376.  as  added  by 

lJnd«r  local  »et.--Matter  of.  Commissionere  of  Pah-  l.  igQO.  ch.  95,  without  change  of  substance. 

^^  IS.^"**^  *^"'^'   ^^  -^PP-  ^*^-  *'*^»   ^^^  ^'  ^'  Bond.— Manhattan  R.  Co.  v.  O'SulUvan.  8  App.  Div. 

Supp.  977.  320.  40  N.  Y.  Supp.  937. 

i  19.  Appeal  from  final  orders;  stay.  §21.  When  appellate  division  may  direct  a 

Appeal  may  be  taken  to  the  appellate  di-  new  appraisal, 

vision  of  the  supreme  coiu-t  from  the  final  order,  On  the  hearing  of  the  appeal  from  the  final 

within  the  time  provided  for  appeals  from  orders  order  the  court  may  direct  a  new  appraisal 

by  article  thirty-nine  of  the  civil  practice  act;  before  the  same  or  new  commissioners,  in  its 

and  all  the  provisions  of  such  article  relating  discretion,  and  the  report  of  such  commissioners 

to  appeals  to  the  appellate  division  of  the  shall  be  nnal  and  conclusive  upon  all  parties 

supreme  court  from  orders  of  the  special  term  interested.     If  the  amount  of  the  compensa- 

shall  apply  to  such  appeals.    Such  appeal  will  tion  to  be  paid  is  increased  by  the  last  report, 

bring  up  for  review  all  the  proceedings  subse-  the  difference  shall  be  a  lien  upon  the  land  ap- 

quent  to  the  judgment,  but  the  judgment  and  praised,  and  shall  be  paid  to  the  parties  entitled 

proceedings   antecedent    thereto   may   be   re-  to  the  same,  or  shall  be  deposited  as  the  court 

viewed  on  such  appeal,  if  the  appellant  states  shall  direct;  and  if  the  amount  is  diminished, 

in  his  notice  that  the  same  will  be  brought  up  the  difference  shall  be  refunded  to  the  plaintiff 

for  review,   and  exceptions  shall  have  been  by  the  party  to  whom  the  same  may  have  been 

filed  to  the  decision  of  the  court  or  the  referee,  paid,  and  judgment  therefor  may  be  rendered 

and  a  case  or  a  case  and  exceptions  shall  have  by  the  court,  on  the  filing  of  the  last  report, 

been  made,  settled  and  allowed,  as  required  against  the  parties  liable  to  pay  the  same, 

by  the  proviwons  of  the  civil  practice  act  for  Dertvatlon—Code  civ.  proc..  §3377.  as  added  by 

the  review  of  the  trial  of  actions  in  the  supreme  L.  1890,  ch.  95,  without  change, 

court  without  a  jury.    The  proceedings  of  the  I"  aeneral.— Matter  of  Board  of  Water  Comrs.,  55 

pkuntiff  shall  not  be  stayed  upon  such  an  ap-  ^^^^UH^.-Matter''?f  pJSU^t  Park  A  C.  I.  R. 

peal,  except  by  order  of  the  court,  upon  notice  Co..  85  N.  Y.  489;  Matter  of  Central  N.  Y.  Tel.  Co.,  86 

1137 
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iJ  22-25                                          CX)NSOLIDATED  LAWS  art.  2 

A]ip.  Div.  553, 55  N.  Y.  Supp.  720;  Matter  of  N.  Y.  EI.  R.  §  24.  Temporary   possesBion    pending   pro- 
Co.,  41  Hun  502.  cAAHInffe 
When  new  determination  condnslTe.— People  ex  «^c<?uiiisb. 
xe).  Sehuylerville  A  Upper  Hudson  R.  R.  Co.  v.  Betto,  When  an  answer  to  the  petition  has  been 

55  N.  Y.  500;  Matter  of  Lake  Shore  A  Michigan  Southern  inf^^rnnapH     And   if  annPAra  tn  fhp  tOLiitd^Mlim 

R.  Co..  140  App.  Div.  339, 125  N.  Y.  Supp.  133.  mteipoeea,  ana  It  appeare  to  tne  sausiacuon 

of  the  court  that  the  pubhc  interesta  wul  be 

§22.  Conflicting  claimants.  prejudiced  by  delay,  it  may  dirwA  th^  the 

If  there  are  adverse  and  conflicting  claim.  SS'l  r^K'^  to^be^^^^ 

^^JZ^nJ^^n^^inJ  ^I  SS^^U^^ll^^  ^^p  it^temporarily  to  Ihe  public  uSesp^ified  in  the 

ae  compen^tion  for  the  property  taken,  the  petiticJo,  upon  depositing  with  the  court  the 

court  may  direct,  the  money  to  be  paid  into  the  P^  ^^^^  the  answS  as  Uie  value  of  the 


KiH^i^^  fip  ^^^^^  P^P^rty,  and  which  sum  shaU  be  applied,  bo 

18  entitled  to  the  same,  and  direct  to  whom  the  ^^     (^'  y^    necessary  for  that  purpiiee, 

same  shall  be  paid,  and  may,  in  its  discretion,  tothe  navment  of  the  Sv^  that  mav  be^aS 

opder  a  reference  to  ascertain  the  facts  on  ^KSa^%*^S  W^^ 

which  such  determination  and  direction  axe  to  ^^  the  residue,  if  a?y,  returned  to^the  plidS: 

oe  maae.  ^q^  ^^^^  j^^  ^^^^  ^^  petition  should  be  dis- 

]>erivatlon.— Code  dv.  proc,  §3378.  as  added  by  missed,  or  no  award  should  be  made,  or  the 

L.  1890,  ch.  95,  without  change.  proceedings  should  be  abandoned  by  the  plain* 

ConstitottonaUty.— Matter  of  N.  Y.  C.  A  H.  R.  R.  tiff,  the  court  shall  direct  that  the  mon^  oo 

Co.,  60  N.  Y.  116.  ,-«T>T>T>i-.  deposited,  so  far  as  it  may  be  necessary,  shall 


in  Beiie«l.-G.t«i  r.  De  L«  M««,  i«  N.  Y.  307i  ^^"cE  the  defendant  may  have  sustained  l>y 

Peckeport ConnectingHy. Co.  v. We«t, 20 App. Div. 836,  such  entry  upon  and  use  Of  his  property,  and 

47  N.  Y.  Supp.  230;  Whittemore  v.  Woodlavn  Cemetery,  his  costs  and  expenses  of  the  proceedingB,  such 

'^MS'l&'lsl ^- §!•?-•. Kmti&a?iS' ^1  df***  to  be  ascert^ned  by  the  court,  «w  a 

Public  Parks,  53  Hun  280.  6  N.*Y.  Supp.  750;  Matter  of  referee  to  be  appointed  for  that  purpose,  and 

Brooklyn  Bridge,  75  Hun  558, 27  N.  Y.  Supp.  597.  if  the  sum  SO  deposited  shall  be  insumcient  to 

Court  mast  determine  title. — N.  Y.  Cent.  &  H.  R  pay  such  damages,  and  all  costs  and  expenses- 

R.  R.  Co.  V.  Mathews.  144  App.  Div.  732. 129  N.  Y.  Supp.  awarded  to  the  defendant,  judgment  shaU  be 

ntyment  Into  eourt.— Matter  of  Manhattan  Railway  entered  against  the  plaintiff  for  the  deficiency, 

Co.  V.  Meiriian,  186  App.  Div.  738, 175  N.  Y.  Supp.  20;  to  be  enforced  and  collected  in  the  same  manner 

^T\ih%%^^S^8^J'l.''^R'^:&'^.  «  «  judgm«.t  in  the  supreme  wurt;  and  the 

Cottle.  102  Misc.  30. 168  N.  Y.  Supp.  463.  possession  of  the  property  shall  be  restored  tA 

.  the  defendant. 

§  23.  Party  in  possession  may  stay  on  giving  DeHvatlon.— Code  dv.  proc..  S  3380.  as  added  by 

security.  L.  1890,  ch.  95.  without  change. 

At  any  stage  of  the  proceeding  the  court  cte^riSlw?  cJ!.*^'u  Adp%?I  68^^ 

may  authonze  the  plamtin,  if  in  possession  of  853;  Long  island  Railroad  Co.  V.  Jones,  151  App.  Div.  407. 

the  property  sought  to  be  condemned,  to  con-  i^s  N.  Y.  Supp.  954.          ,,.  „«««.-. 

♦;««r  iS  ^^r^^r,:^    ««ri  •*.««  «4-«,,  «n  «^^;^«^M  Answer. — New  York  Central  ft  H.  R.  R.  R.  Co.  v. 

tmue  m  possession,  and  may  stay  all  actions  Reusens,  151  App.  Div.  458. 135  N.  Y.  Supp.  919;  N.  Y. 

or  proceedings  against  him  on  account  thereof,  Central  &  H.  R.  R.  R.  Co.  v.  Lally.  62  Misc.  506.  11& 

upon  giving  security,  or  depositing  such  sum    N.  Y,  Supp.  897.  

r^f  rY^ry^^^T  no  ♦»,«  ^r^itU  «»o,,  ^i-^y**  4-^  K«  k«ij  iDMnedtote  possesslon. — Matter  of  Niagara,  Lockport 

Of  money  as  the  court  may  direct  to  be  held  ^  Ontario  Poww  Co..  in  App.  Div.  686^97  N.  Y.  85w>. 

as  security  for  the  payment  of  the  COmpensa-  853;  Long  island  Railroad  Co.  v.  Jones,  151  App.  Div. 

tion  which  may  be  finally  awarded  to  the  owner  fP^^^s  N.  Y.  Supp.  954;  New  Yoric  Central  &  h.  R.  R- 

therefor  and  tie  coste  of  the  proceedings,  and  ^igf&enlral'^^irEitla^ll                         L^gSl 

in  every  such  case  the  owner  may  conduct  the  Div.  468.  144  N.  Y.  Supp.  270;  Matter  of  New  York,, 

proceeding  to  a  conclusion,  if  the  plaintiff  de-  wjkBoetonR.  Co.,  5i  Misc.  333, 100N.Y.  Supp.  888. 

io,ro  -TV  »^i»^4-«  *^  ».^«»»,,i»  *k«  -™«      xtru^^  Temporary  posseMlon. — ^Matter  of  Village  01  Canton 

lays  or  neglecte  to  prosecute  the  same.    When  v.  Allenri80  Ap^Div.  273. 167  N.  Y.  Suppr665;  Matter 

the  final  award  to  any  owner  is  less  than  fifty  of  City  of  Syracuse.  182  App.  Div.  176, 170  N.  Y.  80pp. 

dollars,  in  proceedings  to  condemn  a  right  of  ®^- ,««^«^«     «**     n    a-ci  *-  n  -o  r^       ir- 

«,«,,     /-rv«    /!>i««^u^«r^«    4.^\^.^^^u    ^^\^ J  Injnnctlon. — Staten  Island Electnc  R.  R.  Co.  v.  King, 

way,    for   telephone   or   telegraph   poles   and  21  aJp.  Div.  I88. 47  N.  Y.  Supp.  599. 

wires,  the  allowance  of  costs,  if  any,  and  the  Appeal.— Nia^ra  Falb  R.  R.  Co.  v.  Bmndace,  7  Ajqx 

amount  thereof  not  exceeding  that  prescribed  ^^^-  ^^*  39  N.  Y.  Supp.  1048. 

by  statute,  shall  be  in  the  discretion  of  the  ,«-,«.. 

court  in  any  action  or  proceeding  that  may  »**•  Notice  of  pendency  of  action  to  be  filea.^ 

have  been  or  may  hereafter  be  stayed^  if  the  Upon  service  of  the  petition,  or  at  any  time 

telephone  or  telegraph  poles  and  wires,  in  such  afterwards  before  the  entry  01  the  final  order,, 

action  or  proceeding  so  stayed,  shall  have  been  the  plaintiff  may  file  in  the  clerk's  office  of  eadi 

erected  for  more  than  three  years  prior  to  the  county  where  any  part  of  the  property  is  situ- 

commencement  thereof.  ated,  a  notice  of  the  pendency  of  the  proceed* 

Derl¥atlon.-Code  civ.  proc.  5  3379.  as  added  by  >^?»  Stating  the  names  of  the  parties  and  the 

L.  1890.  ch.  95.  and  am.  by  L.  1900.  ch.  774.  without  object  of  the  proceeding,   and  contaimng  a 

change.  brief    description    of    the    proper^    affected 

Derivation.— New.  thereby,   and  from   the  time  ol  nling,   such 

TT ^8£P*JJ*!?"5**&*"'MSi^' °^ ®^- ^- * ^^  ^* ^°' ^  notice  shall  be  constructive  notice  to  a  pur- 

Hun  306.  21  NY.  Supp.  131  ^^        ^^  incumbrancer  of  the  property  affected 

l^^^r^o!^^''''^  ^'  ^''-  ^'  ^^^"'  ^*  ^"^  '^'  ^  thereby,  from  or  against  a  d JencEit  with  re- 

ApnUcation.-Viiiage  of  Canandaigua  v.  Benedict.  8  ?Pfct  to  whom  the  notice  is  directed  to  be 

App.  Div.  475.  40  N.  Y.  Supp.  707;  Millbrook  Co.  v.  indexed,  as  herein  prescribed,  and  a  person 

Gambier,  176  App.  Div.  870.  878.  163  N.Y.  Supp.  1025;  whose  conveyance  or  incumbrance  is  subse- 

uf^^i^'^^k-k^^rre'S'Xii^itTB^^.  ciuently   ««K>uted   or  subeequaiUy.  reconled, 

493.  IS  bound  by  all  proceedings  taken  in  the  pro* 

11X8 


art.  3                                              CONDEMNATION  LAW  §52^29 

^seeding  after  the  filing  of  the  noticej  to  the  public  place  in  an  incorporated  city  or  village, 

flame  extent  as  if  he  was  a  partv  thereto.    The  or  as  may  prescribe  methods  of  procedure  for 

county  clerk  must  immediately   record  such  such  condemnation  for  any  pubhc  use  for.  by, 

notice  when  filed  in  the  book  in  his  office  kept  on  behalf,  on  the  part,  or  in  the  name  of  the 

for  the  purpose  of  recording  notices  of  pendencv  corporation  of  the  city  of  New  York,  known 

of  action^  and  index  it  to  the  name  of  each  as  the  mavon  aldermen,  and  commonalty  of 

<lefendant  specified  in  the  direction  appended  the  city  of  New  York,  or  by  whatever  name 

at  the  foot  of  the  notice,  and  subscnbed  by  known,orbyorontheapplicationof  any  board, 

the  plaintiff  or  his  attorney.  department,    conmiisiioners   or   other   officers 

l»erivatloii.-<V}de  oiv.  proo..  §3381.  b»  added  by  acting  for  or  on  behalf  or  in  the  name  of  such 

Lu  1890  ch.  95,  without  change.  corporation  Or  city,  or  where  the  title  to  the 

&  on   i>#w»A-   ^4   i.^***f   ♦^    •m.ita   «^A«<iii«^  real  property  so  to  be  acquired  vests  in  such 

orJe«*                                                 necessary  eorporatloa  or  in  such  city"  and  aU  proceedings 

.  for  the  condemnation  of  real  property  em- 

In  all  proceedings  under  this  chanter,  where  braced  within  the  exceptions  enumerated  in 

the  mode  or  manner  of  conducting  all  or  any  of  this  section  are  exempted  from  the  operation 

the  proceedings  therein  is  not  expressly  pro-  of  this  chapter. 

vided  for  by  law,  the  court  before  whom  such  Dertvatloii.-Cod6  civ.  proc..  13383.  as  added  by 

proceedmgs  may  be  pending,  shall  have  the  L.  1890.  ch.  95.  and  am.  by  L.  1890.  ch.  247,  without 

power  to  make  air  necessary  orders  and  give    change.^ ..._,«  ^     ,«, 

^AA^KUHii^  /4i'i.<^Af;/iTio   fr.   ooi^   i»if/%   ^(r^,r*4^    f  K^  Conitmctton.— Matter  of  St.  Law.  4b  Ad.  R.  Co.,  133 

necessary  directions  to  carry  into  effect  the  n.  y  271 ;  Matter  of  City  of  Brooklyn.  148  N.  Y.  107; 

object  and  intent  of  this  chapter,   and   of  the  Matter  of  Grade-croanmc  Comrs..  20  ApD.  Div.  271,  46 

several  acts  conferring  authority  to  condemn  Ni,X;«%PP;  IP^^''  ?^®J^  ^v,^*  S**'^'^  ^  App.  Div. 

lands  for  public  use,  and  the  practice  in  such  l|7.6^N.V^Suro.57^CityofSyracu»ey.Stacey,S6Hun 

cases  shall  conform,  as  near  as  may  be,  to  the  **PubUc  piaee/*'— Matter  of  City  of  Rochester.  102 

ordinary  practice  in  such  court.  App.  Ijiv.  181.  92  N.  Y.  Supp.  406;^ 

-^^..^J'       ^  J       .                  .  0000           jj  J  w  «apW  transit  act.— Matter  of  City  of  New  York,  163 

»  "!S!7*^?'r^'^*  ?\  P*^-  *  ^^^»  *•  •***^  ^y  App.  hw.  lo.  m?  n.  y.  Supp.  los?. 

L.  18G0,  oh.  95,  without  change. 

Entry  of  Judgment.— Erie  A  Jersey  R.  R.  Co.  v. 

Brown.  57  Misc.  161, 107  N.  Y.  Supp.  061,  affd.,  123  App.  AOTTPT  V  ft 

l>iv.  655,  107  N.  Y.  Supp.  9g9.                                  -  AKlH^l-JS  0 

Inspection  of  property  not  coTcred  by  petition. — 

City  of  Syraouae  v.  Olenaide  Mills,  73  Hun  421,  26  N.  Y.  Laws  Repealed;  When  tO  Take  E£feCt 

Supp.  429.  '^ 

SoTcrancc. — ^Matter  of  Brooklyn  EL  R.  Co.,  75  Hun  »    ^2      ao    t                 i^ 

590.  27  N.  Y.  Supp.  669,  affd..  150  N.  Y.  662.  **®*'**°  S*  iST*  ?**?u    I^    * 

Botam  of  report  to  itate  gronnda.— Waterfoid  29.  When  to  take  effect. 

Electric  Light  Co.  ▼.  Reed,  103  App.  Div.  103.  92  N.  Y.  •  ««    «                       «    . 

Supp.  960.  §  28.  Laws  repealed. 

Answer  on  information  and  belief. — Long  Island 

l^dlro^^Co.  T.  Jones.  151  App.  Div.  407.  135  N.  Y.  Sections  three  thousand  three  hundred  and 

■Ktaon'tobringinotlierpartiee.— Matter  of  Man-  fifty-seven  to  three  thousand  three  hundred 

^ttan  Railway  Co.  v.  Meighan,  186  App.  Div.  733,  175  and  eighty-four,  inclusive,  of  the  code  of  civil 

N.  Y.  Supp.  20.  procedure,  and   all   acts   amendatory   thereof, 

f  27.  Limitations  and  exemptions.  are  hereby  repealed. 

So  much  of  all  acts  and  parts  of  acts  as  pre-  Deriratlon.— New. 

flcribe  a  method  of  proceaure  in  proceedings  {  29.  When  to  take  effect. 

nnWin^i^'i^^^^  l.IS^  «?Hh^J  .nd  ^Ws  chapter  shall  take  effect  April  fifteenth, 

KValts'as'^cler^^^^^^          ^^^  ^^J^^^"^^  -^  '^^^^X       ^,  , 

for  the  condemnation  of  real  property  for  pub-  l.  W9a*h*95:TS^U">?^sl>«^^ 

he  use  as  a  highway,  or  as  a  street,  avenue,  or  by  seneral  oonstmction  law.  H  94, 95. 
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DECEDENT  ESTATE  LAW 

L.  1909,  CH.  18. 

Sections  transferred  from  code  civ.  proc.  by  L.  1920,  ch.  919,  only  are  given  here. 

ARTICLE  fi  **^   injuries,    resulting   from   the   decedent's 

AK  i iv^LrJS  o  death,  to  the  person  or  persons,  for  whose  benefit 

(Article  added  by  L.  1920,  ch.  919,  in  effect  Apr.  the  action  is  brought.    If  the  decedent  leave« 

15  1921 )  surviving  a  father  and  a  mother,  the  death  of 

'  such  father  prior  to  the  verdict  shall  not  affect 

Action  for  Causing  Death  of  Decedent  the  amount  of  damages  recoverable.     When 

,   .  final  judgment  for  the  plaintiff  is  rendered,  the 

Section  130.  Acuon  by  executor  or   a^  ^.j    j^  ^  ^  ^^  to  the  sum  SO  awarded,  interest 

negligence  or  wrongtui   act  or  aelault  . ,                    ..          j.i_     j       j      ^t     j     At         j    • 

causing  death  of  decedent.  thereupon  fYom  the  decedents  death,  and  in- 

131.  Trial  and  burden  of  proof  of  contributory  clude  it  in  the  judgment.    The  inquisition,  ver- 
1^9   A,««^l^fl^'««ot^  diet,  report  or  decision,  may  specify  Uie  day 

132.  Amount  oi  recovery.  «       '      tT-  l  •    .         a  •    a    L                  a  j    •* -a         -^ 

133.  Distribution  of  damages  recovered.  from  which  interest  18  tO  DC  computed ;  If  It  OinitS 

134.  Next  of  kin  defined.  80  to  do,  the  day  may  be  determined  by  the 

clerk^  upon  affidavits.    (Added  by  L.  1920,  ch. 

§  130.  Action  by  executor  or  administrator  919,  in  effect  April  15, 1921.) 

for  negligence  or  wrongful  act  or  default  caus-  uerivation.— Code   dv.   proc.,    S  1904,   as  am.  Iw 

mg  death  of  decedent  L.  1895.  ch.  946.  L.  1913,  ch.  756,  without  change.    S  1904 

,,1.       .,A^ -  .,jwv:«;„*««*.,.«  j,,i,,  «««r^;«4-rw4  originally  revised  from  L.  1847,  ch.  450,  S  2,  as  am.  by 

1  he  executor  or  administrator  duly  appointed  l.  1S49,  ch.  266,  and  L.  1870,  ch.  78. 

in  this  state,  or  in  any  other  state,  temtory  or 

district  of  the  United  States,  or  in  any  foreign  j  ^33   Distribution  of  damages  recovered, 

county,  of  a  decedent  who  has  left  him  or  her  JL,      ,                          ~.    * 

surviving  a  husband,  wife,  or  next  of  kin,  may  The  damages  recovered  m  an  action,  as  pre- 

maintain  an  action  to  recover  damages  for  a  scribed   in  this   article,   or  obtained   through 

wrongful  act,  neglect  or  default,  by  which  the  settlement  without  action,  are  exclusively  for  the 

decedent's  death  was  caused,  against  a  natural  benefit  of  the  decedent  s  husband  or  wife,  and 

person  who,  or  a  corporation  which,  would  have  »ext  of  km;  and,  when  they  are  j^Uected,  they 

been  liable  to  an  action  in  favor  of  the  decedent  i»Y?*  ^^  dis^buted  by  the  plaintiff,  or  represen- 

by  reason  thereof  if  death  had  not  ensued,  tatiye,  as  if  they  were  unbequeathed  assets,  Irft 

Such  an  action  mu^t  be  commenced  within  two  '^  ^»8  hands,  after  payment  of  aU  debts,  and 

years  after  the  decedent's  death.     When  the  expenses  of  administration;  subject  however  to 

husband,  wife  or  next  kin,  do  not  participate  in  the  following  provisions,  to  wit: 

the  estate  of  decedent,  under  a  will  appointing  l-.I?  case  the  decedent  shaU  have  left  h,m 

an  executor,  other  than  such  husband,  wife  or  surviving  a  wife  or  a  husband,  but  no  children, 

next  of  kin,  who  refuses  to  bring  such  action,  the  damages  recovered  shall  be  for  the  sole 

then  such  husband,  wife  or  next  of  kin  shall  be  b^efit  of  such  wife  or  husband.    .  .      ,     ,       , 

entitled  to  have  an  administrator  appointed  for  .2-  In  case  the  decedent  leaves  neither  husband, 

the  purpose  of  prosecuting  such  action  for  their  ^'fe,  nor  issue,  but  leaves  a  mother,  and  a  father 

benefit     (Added  by  L.  1920,  ch.  919,  in  effect  who  has  abandoned  him,  or  who  has  Irft  ^e 

Apr   16   1921 )  maintenance  and  support  of  thejr  child  to  the 

n^^..M»»  _i-.  A     «;„    ^ K  lono    «  ««    K,r  mother,  the  damages  or  recovery  shall  be  for 

DerlTatlon. — Code    civ.    proc..    5  1902,   as  am.   by  ,         1    u  ..  c*  ^iz.,^u  .^^4.u^^ 

L.  1909,  ch.  221,  L.  1916.  ch.  620,  without  change.  $  1902,  the  sole  benefat  Of  such  mother, 

originally  revised  from  L.  1847.  ch.  450.  §  1,  and  $  2,  in  3.  In  case  the  decedent  leaves  no  husband  or 

part,  as  am.  by  L.  1849,  ch.  256,  and  L.  1870.  ch.  78.  ^jf^^  jggu^  ^^  father,  or  having  left  a  father  en- 

>«a4^*i      J1.J        r         rr       A--U  titled  to  recovery,  who  dies  prior  to  the  recovery 

§  181.  Trial  and  burden  of  proof  of  contribu-  ^^  ^^^.^-^^  ^^  (fcnages  or  recovery  shall  be  for 

tory  neghgence.  ^Yie  sole  benefit  of  the  mother  if  then  living. 

On  the  trial  of  an  action  to  recover  damages  The  reasonable  expenses  of  the  action,  or 

for  causing  death  the  contributonr  negligence  of  settlement,  the  reasonable  funeral  expenses  of 

the  person  killed  shaU  be   a  defense,    to  be  the  decedent,  and  the  commissions  of  the  plain- 

C leaded  and  proven  by  the  defendant.     (^ Added  tiff  or  representative,  upon  the  residue  may  be 

y  L.  1920,  ch.  919,  in  effect  Apr.  15, 1921.)  fixed  by  the  surrogate,  upon  notice,  given  in 

Derlvatioii. — Code  civ.  proc.,  S  841-b,  as  added  by  guch  a  manner  and  to  such  persons,  as  the  sur- 

L.  1913,  ch.  2:».  without  change.   This  section  is  duph-  rogate  deems  proper  or  upon  the  judicial  settle- 

cated  in  C,  P.  A.,  as  5  265  thereof.  ^K^^  ^^  ^^  J^^^^^  ^^  ^^^ pXa^Titik,  Or  represen- 

§  132.  Amount  of  recovery.  tative  and  may  be  deducted  f ro^ JJbe  recov^y. 

1,,     ,                      J  J  *    *u      1  •  *«w^«    u«  Added  by  L.  1920,  ch.  919,  in  effect  Apr.  15, 

The  damages  awarded  to  the  plaintiff  may  be  jggi ) 

such  a  sum  as  the  jury  upon  a  writ  of  inquiry,  or 

upon  a  tri.al,  or  where  i«u«  of  fact  are^ed  ^  "^"^'^-sT^'f^H.t-.  i&"f  Ji^'.  Wi.  T^^t 

Without  a  jury^  the  court  or  the  referee,  deems  to  change.    §  1903  originally  revised  from  L.  1847,  ch.  450. 

be  a  fair  and  just  compensation  fOr  the  pecun-  $  2,  in  part,  as  am.  by  L.  1849,  ch.  266,  and  L.  1870.  ch.  78. 


art.  6                                          DECEDENT  ESTATE  LAW  §J  134-145 

f  134.  Next  of  kin  defined.  2.  Where  the  complaint  sets  forth  two  or  more 

The  term  "next  of  kin,"  as  used  in  the  last  causes  of  action  against  the  defendant,  in  differ- 

three  sections  of  this  article  includes  all  those  ^^^  capacities,  all  of  which  grow  out  of  the  same 

entitled  under  the  provisions  of  law  relating  to  transaction,  or  transactions  connected  with  the 

the  distribution  of  personal  property,  to  share  in  k"^^  subject  of  action;  do  not  require  different 

the  unbequeathed  assets  of  a  decedent,  after  places  or  modes  of  trial;  and  are  not  moonsist- 

payment  of  debts  and  expenses,  other  than  a  ®°J  ^^*^  ®*ch  other.  . 

surviving  husband  or  wife,  except  if  decedent  ,  ^^^  case  specified  in  this  section,  a  judgm«tit 

leaves  surviving  a  father  and  mother  but  no  '?*•  t?«  plaintiff  for  a  sum  of  money  must  dis- 

widow,  child  or  decedent,  it  shall  mean  both  the  tmctly  show  whether  it  is  awarded  against  ihe 

father  and  the  mother.    (Added  by  L.  ig20,  ch.  defendant  perronally.  or  m  his  representi^ve 

919,  in  effect  Apr.  15, 1921.)  capacity.    (Added  by  L.  1920,  ch.  919,  m  effect 

l>«rlYatlon.— Code    civ.    proc.,    §  1905,  as  am,   by  "^P^-  ^^'  1921.) 

L.  1913,  ch.  756,  without  change  of  substance.    The  new  Herlratlon. — Code  civ.  proc.,  §  1815,  without  change, 
matter  substitutee  the  text  of  code  dv.  proc.,  §  1870  for 

the  reference.    See  decedent  estate  law,  §194,  post.  j  i^    Sep^nite  dockets  and  ezeCtttions. 

APTTPT  v  A  ^^^  ^^^^^  specified  in  the  last  section,  or  where 

AKTICLE  o  costs,  to  be  collected  out  of  the  indiviaual  prop- 

(Article  added  by  L.  1920,   ch.  919,  in  effect  "^^jL  ^   ^^^l^-^'  k""*   ^^'F^^^^^'h    ^ 

Apr  15  1921 )  awarded  in  an  action  by  or  against  him  m  his 

*^  '      *         '^  representative  capacity,  so  much  of  the  judg- 

Action  l^  or  Against  an  Executor  or  AdminU-  ment,  as  awards  a  sum  of  money  against  him 

trator;  Practice  Regulations  personally,  ma>r  be  separately  docketed,  and  a 

separate  execution  may  be  issued  thereupon,  as 

Section  140.  Executor  and  administrator;  how  to  sue  or  jf  ^^g  judgment  contained  no  award  against  him 

141.  When  Srsinal  and  represenutive  causes  of  >»^«  representative  capacity.    (Added  by  L. 

action  may  be  joined.  1920,  ch.  919,  in  effect  Apr.  15,  1921 .) 

m!:  J^^i^^wSTimTortSS'ix.cuto™  «  l»«l~tl*n.--Cod.  civ.  p«c..  »  1818.  without  .h»MI.. 

not  summoned.  • -^«    *»        *     .             «.                     *  x«. 

144.  Executors  who  have  not  qualified  not  nece»-  §  143.  Regulations,  When  some  01  the  execu* 
,^r  tKn^^V^^^\^    w*  u  J   *u  tors  are  not  summoned. 

145.  When  action  not  to  abate  by  death.  * 

146.  Action  upon  refusal  to  pay  legacy  or  distrib-  In  an  action  or  special  proceeding  against  two 
,-■•    utive  share.                             j. ..  -u  ^  or  more  executors  or  administrators,  represent- 

147.  Action  by  mfant  for  legacy  or  distributive  •„  ^u^  ««.««  A^^,^^^*.    <.ii  ««x>  »^»«;^^..I5  »..  ^^^ 

share;  guardian's  bond.  '^S  ^"^  same  aeceaent,  all  are  considerea  as  one 

148.  When  action  barred  by  judgment  against  person;  and  those  who  are  first  served  with  proc- 
,^«  Tx   ^^r  or  devisee.                     ju  i  j  ess,  or  first  appear,  must  answer  the  plaintiff. 

149.  Decedent  8  real  property  not  bound  by  )udg-  c«.«««*«    ^^.t^T^-^     k,.    Aitt^^^^*.    »«.^»..4.x«..«    ^- 

ment  against  exewitir  or  adminiatimtor.  oepM-ate  answers,   by  different    executors  or 

150.  Want  of  amets  not  to  be  pleaded  by  executor  administrators  cannot  be  required  or  allowed, 
,.,  «  or  administrator.  except  by  direction  of  the  court.  Judgment  in 
^"-  .^*S^^™^*r  "  ^^'^  ''''*'"^'  *"'  favor  of  the  plaintiff  may  be  entered,  and,  in  a 
152.  How  leave  procured;  order;  and  contents  proper  case,  execution  may  be  issued  against  all 
..o  a    *^y®^'i           *  *  -J  the  defendants  as  if  all  had  appeared.    But  this 

1m:  ^S;St7oS:^'iSttt.  secti"?  do«  «"*  ,f^  *«  pfaintiiri  right  to 

155.  Action  against  executor  or  administrator  who  bring  into  court  all  the  executors  or  administra- 

.r..  r.  ,1m»  been  superseded.         ,   .  ._   ,  tors  who  are  parties.    (Added  by  L.  1920,  ch. 

156.  False  pleading  by  executor  or  administrator.  /v^^  ;««.««.«*  A.*«   ik   iftoi  \ 

157.  When  inventory  may  be  contradicted.  ^19,  in  effect  Apr.  15,  1921.) 

158.  Liability  for  uncollected  demands.  Derivation. — Code  civ.  proc.,  |  1817,  without  change; 

159.  The  last  two  sections  qualified.  originally  revised  from  R.  S.,  pt.  3,  ch.  8,  tit.  3,  §§  5,  7. 

160.  Foreign  executor  or  administrator  may  sue 

o^^^^-  §  144.  Executors  who  have  not  qualified  not 

§140.  Executor  and  admmistrator;  how  to  necessary  parties, 

sue  or  be  sued.  One  of  two  or  more  executors  to  whom  letters 

An  action  or  special  proceeding,  hereafter  testamentary  have  not  been  issued  is  not  a  neo- 
commenced  by  an  executor  or  administrator,  essary  party  to  an  action  or  special  proceeding 
upon  a  cause  of  action,  belonging  to  him  in  his  >^  ^^^or  of  or  against  the  executors  in  their  re- 
representative  capacity,  or  an  action  or  special  presentative  capacity.    (Added  by  L.  1920,  ch. 
proceeding,  hereafter  commenced  against  him,  ^^9,  in  effect  Apr.  15, 1921.) 
except  where  it  is  brought  to  charge  him  person-  Deri?atloii. — Code  civ.  proc  i  1818,  without  change; 
aUy,  must  be  brought  by  or  against  him  in  his  °^«»»"y  ""^^^  fro°»  L.  1838.  ch.  149,  §  i. 
r^resentative  capacity.    (Added  by  L.  1920,  ch.  . -^-    wu-^ -•♦:^«  «^*  *^  .k-**  k«  *i^o*ii 
9%,  in  effect  Apr  15,  1921.)  »  "*•  ^^^  *«*»®^  ^®*  ^  •****«  ^^  *•*"• 

HcrtTsMon.-Code  civ.  proc..  1 1814,  in  part,  without  ^  ^ere  an  action  or  special  proceeding  is  au- 

cbange.  thonzed  or  directed  by  law,  to  be  brought  by  or 

•  «^«    ««_                    t        ^                  X  ^.  ^'^  the  name  of  an  executor,  administrator  or  a 

S  141.  When    person^    and    representative  person  appointed  by  a  surrogate,  sa  prescribed 

causes  of  action  may  be  jomed.  ^y  law,  to  dispose  of  the  real  property  of  a  de- 

An  action  may  be  brought  against  an  executor  cedent,  his  death  or  removfd  does  not  abate  the 

or   administrator,   personally,  and  also   in  his  action  or  special  proceeding;  but  the  same  may 

representative  capacity,  in  either  of  the  follow-  be  continued  by  nis  successor,  who  must,  upon 

ing  cases:  his  application,  or  that  of  a  party  interested,  be 

1.  Where  the  complaint  sets  forth  a  cause  of  substituted  for  that  purpose  by  the  order  of  the 

action  against  him  in  both  capacities,  or  states  court,  a  copy  of  which  must  be  annexed  to  the 

facts,  which  render  it  uncertain  in  which  capac-  judgment  roll.    (Added  by  L.  1920,  ch.  919,  in 

ity  the  cause  of  action  exists  against  him.  effect  Apr.  15,  1921.) 

IISI 


§1146-162                                      CONSOLIDATED  LAWS  art.  6 

Dertfatloil. — Code  dr.  proc..  §  766,  amended  to  con-  DerlvatiiNi. — Code  cir.  proo..  §  1823.  without  chance; 

fonn  to  the  refereaoe  in  code  civ.  proc,  J  1828.    §  766  originally  revised  from  R.  S.,  pt.  3,  ch.  8,  tit.  3, 1 12. 
originally  reviaed  from  R.  S.,  pt.  3,  oh.  7.  tit.  1,  1 14; 

oh.  162.  executor  or  aamiiiiatrator. 

In  an  action  against  an  executor  or  admin- 

§  146.  Action  upon  refusal  to  pay  legacy  or  istrator,  in  his  representative  capacity,  wherein 

distributive  share.  the  complaint  demands  judgment  for  a  sum  of 

If,  after- the  expiration  of  one  year  from  the  money,  the  existence,  sufficiency,  or  want  of 

granting  of  letters  testamentary  or  letters  of  assets,  shall  not  be  pleaded  by  either  party; 

administration,  an  executor  or  administrator  re-  and   the  plaintiff's  right  of   recovery   is   not 

fuses,  upon  demand,  to  pay  a  legacy,  or  dis-  affected  thereby,  except  with  respect  to  the 

tributive  share,   the  person   entitled   thereto  costs  to  be  awarded,  as  prescribed  by  law.    A 

may  maintain  such  an  action  against  him,  as  judgment  in  such  an  action  is  not  evidence  of 

the  case  requires.    But  for  the  piirpose  of  com-  assets  in  the  defendant's  hands.    (Added  by  L. 

puting  the  time,  within  which  sudi  an  action  1920,  ch.  919,  in  effect  Apr.  15,  1921.) 

must  be  commenced,  the  cause  of  action  is  Derivation.— Code  civ.  nroo..  { 1824,  without  chaa«e; 

deemed  to  accrue,  when  the  executor's  or  ad-  originally  reviaed  from  R.  s.,  pt.  2,  ch.  6,  tit.  3,  §§  31.  39. 

ministrator's  account  is  judiciaUy  settled,  and  *^'  *^^  p*-  3'  *^*^'  8-  ***•  3.  «  «•  i»-22. 

not  before.     (Added  by  L.  1920,  ch.  919,  in  .  ^ ,,    , 

effect  Apr.  15,  1921.)  5 161-  Leave    to    issue    execution    against 

DeriTatloii.-Code  civ.  proc.  S  1819.  without  change;  ««€«*«>'  or  administrator. 

originally  rovieed  from  R.  S.,  pt.  2,  ch.  6,  tit.  5,  s  9,  in  part.  Except  as  provided  in  this  Section,  an  exe- 

•  cution  shall  not  be  issued,  upon  a  judgment 

§147.  Action  by  infant  for  legacy  or  dis-  for  a  sum  of  money,  against  an  executor  or  ad- 

tnbutive  snare;  guardian's  bond.  ministrator,  in    his    representative    capacity. 

The  guardian  ad  litem  of  an  infant,  in  whose  until  an  oider  permitting  it  to  be  issued  has 

favor  an  action  is  brought,  as  prescribed  in  the  been  made  by  the  surrogate  from  whoee  court 

last  section,  must,  unless  he  is  also  the  general  the  letters  were  issued.    Such  an  order  must 

guardian,  execute  and  file  with  the  clerk,  be-  specify  the  sum  to  be  collected,  and  the  execu- 

fore  the  commencement  of  the  action,  a  bond  tion  must  be  indorsed  with   a  direction   to 

to  the  infant,  with  at  least  two  sufficient  sure-  collect  that  sum.     If  a  judgment  be  joinUy 

ties,  in  a  penalty  fixed  by  a  judge  of  the  court,  against  an  executor  or  administrator  in   his 

conditioned  that  the  euaraian  will  duly  ac-  representative  capacity  and  one  or  more  other 

count  to  the  infant,  when  he  attains  full  age,  parties,    execution    may    be    issued    tho^on, 

or,  in  case  of  his  death,  to  his  personal  repre-  without  such  order,  against  such  other  party 

sentatives,  for  all  money  or  property,  which  or  parties,  but  it  must  have  indorsed  thereon 

the  guaroian  may  receive,  by  reason  of  the  a  direction  not  to  levy  against  any  property 

legacy  or  distributive  share.     (Added  by  L.  to  the  possession  of  which  such  executor  or 

1920,  ch.  919,  in  effect  Apr.  15,  1921.)  administrator  as  such  is  or  may  be  entitled. 

Derivation.— Code  civ.  proo.,  1 1820,  without  change;  (Added  by  L.  1920,  ch.  919,  in  effect  Apr.  15, 

originally  revised  from  R.  S..  pt.  2,  ch.  6,  tit.  5,  1 12,  in  1921.) 

^^'^'^  Derivation.— Code    oiv.    proc.,    §*1826,  ae  am.   by 

§148.  When   action   barred   by   judgment  fc  ^!'^i.tr6.'S!t'|1&.S5''^  "^  "^ 
agamst  heir  or  devisee. 

A  final  judgment  against  an  heir  or  devisee  §  152.  How  leave  procured;  order;  and  con- 
bars  an  action  against  the  executor  or  adminis-  tents  thereof. 

trator  of  the  decedent,  for  the  same  cause,  and  *♦  i^^o*  »,v  ^o,ro»  **^^;^^  ^t  *i,^  ^^^y,^n^^ 

every  other  remedy  to'enforce  payment  tl^ereof  for'^L^^^lSsed  L  Se  L  L^K^ 

Uon  against  property  iMued  upon  the  judgmrat  mimstrator,    unleea   it   appears   that   sorice 

^^^ffiSif^'ZI^  jSj'f/^^JX*'!^:?^'  «««^°t  be  w  made  with  due  diligence;  in  which 

JJ*^  ^;^^^  t'fdebh /L^e  ^±r  *  IS.o^TsSw'^cat^w^SJlS^StiSS 

TriS^^th^  i.ffi*H^'i^^;,^^  '»»»o"W  not  be  granted.    Wh^  it  ap^  that 

?Kf^S^  ST.M.tff^AHH!^  hv  T    low  ^'  t»»e  assets,  aft^  payment  of  aU  b«^  chaige- 

o^S    f^  Ifff^  1^^-  li  fol?^  '^     •    ^'      •  able  agaiMt  them  for  expenses,  and  for  cUiias 

919,  m  effect^Apr.  15,  1921)  ^^^^^  ^^  ^^^ty  as  aga*"^  *»»«  plaintiff. 

Derivation.— Code  civ.  proc.,  $  1821,  without  change;  ,,-p  ^^i.    ^-  -^ii  n^^  u^   flnffipipn*  to  niw  aU  th«» 

originally  reviaed  from  R.  S..  pt.  2,  ch.  6,  tit.  6,  |$  7,  8.  ^f!^^\  ^^   .  "  ^°*  Sf '  SUmcient  JO  pay  au  tne 

debts,  legacies  or  other  claims  of  the  class  to 

§  149.  Decedent's  real  property  not  bound  Y^^^^  J^®  plaintirs  clMm  belongs,   the  sum. 

by  judgment  against  executor  or  administrator,  directed  to  be  coUected  by  the  execution,  ahaJl 

^^    r^       T      1.-UU1        ji.      J      jT  not  exceed  the  plaintin's  just  proportion  of  the 

Real  propCTty,  which  belonged  to  a  decedent,  assets.    In  that  case,  one  or  more  orders  may 

is  not  bound,  or  m  any  way  affected,  by  a  ^e  afterwards  made  in  like  manner,  and  one 

judgment  a^wnst  his  executor  or  admmis  ^^  more  executions  may  be  af  towards  issued, 

and  is  not  liable  to  be  sold  by  virtue  of  an  exe-  whenever  it  appears  that  the  sum  directed  to 

wition  issued  upon  such  a  judgment,  unless  ^e  collected  by  the  firet  execution  is  less  than 

the  judgment  is  expressly  made,  by  its  terms,  ^j^g  plaintiff's  just  proportion.    (Added  by  L. 

a  lien  upon  specific  real  property  therein  de-  ^^  ^^   1919,  in  eftect  Apr.  15,  1921.) 

scribed,  or  expressly  directs  the  sale  thereof.  n^L^^  «    J^.    .             -  ,oo«     '^u    *  u 

(Aided'  by  L.  1920,  ch.  919,  ch.  effect  Apr.  15,  o^S^'^^^i^^S^TT^  I/c1M!T»  U^ 

1921.)  part  of  §32. 
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art.  7                                          DECEDENT  ESTATE  LAW  §S  153-^00 

§  168.  Security  before  grant  of  order.  2.  That  anv  property  has  permhed,  or  has 

Where  a  judgment  has  been  rendered  against  ^®^  ^^^i  without  the  fault  of  the  executor  or 

an  executor  or  administrator,  for  a  legacy  or  administrator;  or  has  been  faurly  sold  by  him, 

distributive  share,  the  surrogate,  before  grant-  «*  private  or  public  sale,  at  a  less  pnoe  than  the 

ing  an  order  permitting  an  execution  to  be  value  so  returned;  or  thatt  since  the  return  of 

issued  thereupon,  may,  and  in  a  proper  case  ^^®  inventory,  it  has  deteriorated  or  enhanced 

must,  require  the  applicant  to  file  m  his  office  ^^  value.    (Added  by  L.  1920,  ch.  919,  in  effect 

an  undertaking  to  the  defendant,  in  such  a  sum  -^P^-  15>  1921.) 

and  with  such  sureties  as  the  surrogate's  directs,  .l>«rl¥atloii.--Cod©  dv.  proo.,  1 1M2,  without  change; 

to  the  effect  that  if,  after  collection  of  any  ongmally  rev«ed  from  R.  g:.  pt.  3.  oh.  8.  tit.  8.  §  u. 

sum  of  money  by  virtue  of  the  execution,  the  j  ^^  xiabflity  for  tincoUected  demands, 
remaining  assets  are  not  sufficient  to  pay  all  J          *^i«wiui.j  »v»   uuvuu«v>«;u  u^umuuo. 
sums  for  which  the  defendant  is  chargeable  for  "^  such  an  action  or  special  proceeding,  the 
expenses,  claims  entitled  to  priority  as  against  executor  or  administrator  shall  not  be  charged 
the  applicant,  and  the  other  legacies  or  dis-  ^*^  *  demand  or  right  of  action,  included  in 
tributive  shares,  of  the  class  to  which  the  ap-  ^^  inventory,  unless  it  appears  that  the  same 
plicant's  claim  belongs,  the  plaintiff  wiU  re-  }^  been  collected,  or  might  have  been  col- 
fund  to  the  defendant  the  sum  so  collected,  lected,  with  due  dibgence.    (Added  by  L.  1920, 
or  such  ratable  part  thereof,  with  the  other  ^^'  ^19>  ^^  ^^ct  Apr.  15,  1921.) 
legatees  or  representatives  of  the  same  class,  .I>efh;»tloii.--Oode  civ.  proc.,|  1833,  without  chimge; 
as  is  necessary  to  make  up  the  deficiency.  on«inally  wviaed  from  R.  a,  pt.  3.  ch.  8,  ut.  3, 515. 
(Added  by  L.  1920,  ch.  919,  in  effect  Apr.  15,  §  159,  The  last  two  sections  qualified. 
w^^   «        r^  J     .             . .«~.     .  .^        ^  The  last  two  sections  do  not  vary  any  rule 

DeflYatloll.--Code  CIV.  proc.,  I  1827,  without  change;  ^^r    pviHpnrv*    rAAnorfincr    anv    nmnf     whirh    an 

originaUy  reviaed  from  R.  S.,  pt.  2.  ch.  6.  tit.  6,  |$  10. 11.  "'  eviaence  r^ecting  any  prooi,   wmcn  an 

executor   or   admmistrator   may  now   make. 

§  164.  Execution  on  former  judgment.  (Added  by  L.  1920,  ch.  919,  in  effect  Apr.  .15, 

An  execution  may  be  issued,  in  the  name  of  1921.) 

an  executor  or  administrator,  in  his  representa-  .l^?(»*toii.— Code  dv.  proa,  i  1834,  without  ejbwite; 

tive  capacity,  upon  a  judpien.t  m»y«XKl  by  ?S|^.  ^„'7^,«i8i6  ^  L^'S  S  S.ViPS; 

any  person  who  preceded  him  m  the  admims-  { 1499  thexeof. 

tration  of  the  same  estate,  in  any  case  where  .  -^^   «      .                                   .    . 

it  might  have  been  issued  in  favor  of  the  original  §  1^-  Foreign    executor    or    admmistrator 

glaintiff,  and  without  a  substitution.    (Added  «»y  «»«  <>'  *>«  sued. 

y  L.  1920,  ch.  919,  in  effect  Apr.  15,  1921.)  An  executor  or  administrator  duly  appointed 

DcrlTatloii.— Code  civ.  proc.,  §  1829,  without  change;  in  any  Other  state,  territory  or  district  of  the 

originally  reviaed  from  R,  s.,  pt.  3,  ch.  8,  tit.  8, 1 13.  United  States  Or  in  any  foreign  country  may 

i  165.  Action  agninst  executor  or  administra-  ^®  ^•i'®  !?^  '"^  ^^  ~"^,  ^^.  ^^  ?**«.  *^,^» 

*^mh^  uT^^Jt^^^^II^^aIa          »*»*****"»"«  capacity  of  executor  or  admmistrator  m  like 

tor  who  has  been  superseded.  mimer  and  under  like  restrictions  as  a  nonresi- 

If  an  executor  or  administrator  is  defendant  dent  may  sue  or  be  sued,  if,  within  twenty  days 

m  an  action  or  special  proce«ling,  pending  when  after  any  such  executor  or  administiator  shall 

his  powers  c^se,  the  plaintiff  may,  m  a  proper  commence,  or  appear  in,  any  action  or  pro- 

case,  proceed  therein  against  him,  to  charge  ceeding  in  any  court  in  this  state  or  within 

him  personally-  but  a  judgment  or  other  de-  twenty  days  after  he  shall  be  required  or  di- 

termination,     thereafter    rendered    or    made  rected  by  summons  or  otherwise  to  appear 

against  him,  is  not  of  any  force,  as  against  the  therein,  there  shaU  be  filed  in  the  office  of  the 

estate  of  the  decedent,  or  a  person  succeeding  clerk  of  the  court,  in  which  such  action  or  pro^ 

*^ J?®  /*^J?1?^?*^^°^  thereof.     (Added  by  L.  ceeding  shall  be  brought  or  be  pending,  a  copy 

1920,  ch.  919,  m  effect  Apr.  6,  1921.)  of  the  letters  testamentary  or  letters  of  ad- 

l>«if»tlon.-^ode  dv.  proc.,  1 1830,  ^thout  change;  ministration  issued  to  such  executor  or  admin- 

ongmaiiy  leviaed  from  R.  ^,  pt.  2.  tit.  6, 1 15.  ^^^^^  ^j^jy  authenticated  as  prescribed  bv 

§  166.  False  pleading   by    executor  or  ad-  section  forty-five  of  this  chapter;  in  default 

ministrator.  whereof  all  proceedinss  in  such  action  or  pro- 

An   executor -or   administrator    cannot   be  J^^i*  "t^'^'!!;yrw»^*".'5^jK^r^^^ 

made  personally  liable  to  the  adverse  party.  ^*^  ^^  ^aT^^^i^^f  ^^ 

for  a  dSt  or  for  damages,  by  reason  of  his  havl  [^^^f  ^^  ^-  ^^'  «'>•  ^^^'  ™  ^^'^^  ^P'-  *5, 

ing  made  a  false  allegation  in  pleading.    (Added       ,f  ''   „        „  .     .  

by  L.  1920,  ch.  919,  in  effect  Apr.  15.  1921.)  jj^^^'^^^^i  ,^iJ  ^^^-  -"^^  ^^ 

l>crl?atloii. — Code  civ.  proc.,  i  1831.  without  change; 
originally  reviaed  from  R.  S.,  pt.  3.  ch.  8,  tit.  3,  $  10. 

§  157.  When  inventory  may  be  contradicted.  ARTICLE  7 

In  an  action  or  special  proceeding,  to  which  (Article  added  by  L.  1920,  ch.  919,  in  effect  Apr. 

an  executor  or  administrator  is  a  party,  wherein  15,  1921.) 
the  question  whether  he  has  administered  the 

estate  of  the  decedent,  or  an}r  part  thereof,  is  Action  by  Creditor  against  Debtor's  Next  of 

in  issue,  or  is  the  subject  of  inquiry,  and  the  Kin,  Legatee  or  Devisee 

inventory  of  assets,  filed  by  him,  is  given  in  ^     .     ,_^    .    . 

evidence,  either  party  may  rebut  the  same  by  ^®^*°°  ^^^-       SbSftJ^VdS^??  debt  ^^^  *°  *°'*'''^ 

proof  .either  171.  Action  may  be  joint  or  •overal.  ' 

1.  That  any  property  was  omitted  in  the  in-  172.  In  joint  action,  recovery  to  be  apportioned. 

j«itory    or  was  not  returned  therein  at  its  }^5:  g^JSS.'i'^^^'Tn  «tioB  ,„in^ 

true  value;  or  legatee.                                    »«««- 

ttai 
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>n  176.  RMovary;   in   ution  MHiuC  >  prefaned  any  sum  is  awEwded.     (Added  by  L.  1920,  ch, 

17fl.  LUiSSHf  b«r,  ud  d.vi«e,  (or  d.bi  of  OW-  '»  effect  Apr.  15,  1921.) 

dsosdsiit.  DcrinltoB.— Code  ar.  drk.,  |  1S38,  » 

177.  Wlun  MtioD  thardor  ouy  b«  brought  (cunn  rnigiiully  nriisd  from  R.  S.,  pL  3.  eh.  S.  tit.  3. 1 14.  ii 
haimuddevweo.  put.  sod  H  28-31. 

178.  EScM  ot  kpplieBtioD  lo  Mil  ro*l  pitiperty. 

ITS.  Aetioamunboroint.  1 178,  Recovery  la  a  several  action. 

150.  KMOVsiy to b« uponiDDad.  „-                     ,.        .    i_           i  , 

151.  Rs4mBi«u>n(»v«yi««nnhun.  Where  an  action  le  brought  agamsl  the  aui- 

152.  lteQuirit««torMorBry««»iiirtdevi»eei.  viving  husband  or  wife,  only,  or  against  one 

IS  Sffif  £'KS"'S'd™.*.a ..  "'J-J"'"" ,"?",;'.  i'»'.?^i»"«™'  ">•  ■■■- 

deriied.  which  the  plaintiff  is  entitled  to  recover,  (._._ 

18S.  Judsmeat:  wheo  lo  b«  ssiigfied  out  of  ib»I  not  exceed  the  aum  which  he  would  have  been 

188.  Wh^j^»t  not  .  li»  o-  «1  p^p^r  ?°titl«*  to  recover  from  the  sam^  dt^endant. 

fOwniid.  '1  an  action  brought,  as  preacnbed  in  the  last 

187.  How  JudDnent  takw,  when  cent  proparty  flection.     (Added  by  L.  1920,  ch.  919,  in  effect 

I8S.  Cl»iflo«i™  of  debla,  lo  be  anfDnsd  under  -^P^'    '^'    1921.) 

thiianiiils.  DHtnltoD, — Cods  av.  proc,  i  IS4a  witbout  ptuuse: 

18B.  DnfsDM.  by  nuoa  of  other  prior  or  equal  orisinsUy  reviled  from  R.  8..  pi.  S.  ob.  8.  til.  3.  1  2«.  in 

slumi.  put,  and  (123-31. 
190.  When  nich  ■  elum  ia  paid. 

S 174.  Requisites     to    recover;     in    action 

against  legatee. 

^  irfdebi,      "'         "                 '7'      .  If  the  action  is  brought  against  a  leaiitee,  or 

'"■        .UttS^t^S™  """^                "  ^''*'  .*"    ^■^^    legatees,    the    plaintW    must 

19*.  Next  of  kin  defined.  Show,   eith^ 

1.  That   no   assets   were   delivered   by    the 

i  ITO.  Action  against  legatees  and  ofliers  to  executor  or  administrator  ot  the  decedent,   to 

enforce  liability  for  decedent's  debt  the  surviving  husband  or  wife,  or  next  of  kin;  or 

An  action  may  be  maintained,  as  prescribed  2.  That    the    value  of  assets,  so  delivered, 

in  this  article,  against  the  surviving  husband  has  been  recovered  by  some  other  creditor;  or 

or  wife  of  a  decedent,  and  the  next  of  kin  of  an  3.  Tiiat  those  assets,  after  payment  of  the 

intestate,  or  the  next  of  kin  or  legatees  of  a  expenses  of  administration  and  preferred  de- 

teetator  to  recover,  to  the  extent  of  the  assets  maads,  are  not  sufficient  to  satisfy  the  demand 

Said  or  distributed  to  them,  for  a  debt  of  the  of  the  plaintiff;  in  which  case,  he   can   recover 

ecedent.  upon  which  an  action  might  have  only  for  the  deficiency.     (Added  by  L.  1920, 

been  maintained,  against  the  executor  or  ad-  ch.  919,  in  effect  Apr.   15,   1921.) 


The  neglect  of  the  creditor  to  pre-  Dwtntleii.— Code  oiv.  proc..  |is«i.  •rithout  eh&nge- 

■«lt  his  claim  to  the  executor  or  administrator,  orisinallr  reviied  from  H.  8.,  pt  3,  ch.  8,  tit.  3,  (  27. 

within  the  time  prescribed  by  law  for  that  j  „8.  Recovery;  in  action  against  .   pre- 

purpose,  does  not  impair  bia  nght  to  maintain  .'^  Ubb»«,                             ^ 

Irucran  action.    (Added  by  L.  1920,  ch.  919,  '™'»«*t««- 


n  effect  Apr  l'  1921 )  •      ■        •        Where  some  of  the  legatees  are  preferred  t 

'  "thers,  an  action  may  be  maintained,  a.'j  "" 

Tibed  in  the  last  five  sections,  af^inst  o 


,;  proc.  1 1837.  .ithom  chanw.    othera.  an  acUon  may  be  maintained,  a.i  pre- 

ori«inallyre™edf[oinR.S.,pl.a,oh.8,til.3,lt2.  -^h^  ■"  »>.-  I.=*  «»»  a=nt.™.    «n~..„„.  ™^  „_ 


all  of  those  who  are  equally  pr^erred,  or  equally 

i  171.  Actios  may  be  Joint  or  several.  deterred,  as  if  the  l^atees  of  that  class  were 

An  action,  specified  in  the  last  section,  must  all  the  legatees.     But   where  it   is   brought 

be  brou^t,  either  jointly  against  the  surviving  against  a  preferred  legatee,  or  a  class  of   pre- 

husbandor  wife,  and  all  the  legatees  or  all  the  ferred   legatees,   the  plaintiff  must  show,    in 

next  of  kin,  as  tbe  case  may  be,  or  at  the  plain-  addition  to  the  matters,  with  respect  to   the 

tiff's  election,  against  one  of  them  only.     But  next  of  kin,  required  by  the  provisions  of  the 

where  a  legacy  is  received  by  two  or  more  last  section,  the  same  matters,  with  respect  to 

pereons  jointly,  they  are  deemed  one  legatee,  each  legatee,  or  class  of  legatees,  to  whom  the 

within  the  meaning  ot  each  provision  of  this  defendant  or  defendants  are  preferrwi.    (Added 

article,  relating   to    legatees.     (Added  by  L.  by  L.  1920,  ch.  919,  in  effect  Apr.  1.5,  1921.) 

1920,  ch.  SIQ,  in  effect  Apr.  IS,  1921.)  Dertrstlonr-Cwle  civ,  proc,,  1 1842.  wiihout  chBnie. 

Dwhatton.— Code  civ.  proo.,  (1838,  witbout  obanfe;  ,  ,--    ti  1.111.         «    1.   i_         j    j      ■             , 

origin»lb'roviaedirDmR.8:,pi.  3,  ch.  8,tit.  3,  H23.  28.  6178.  Liability  of  helrs  and  devisees  fot 
debt  of  decedent. 

S  m.  In  joint  action,   recovery  to  be  ap-  ^he  heiw  of  an  intestate,  and  the  heire  and 

portioned.  devisees  of  a  testator,  are  respectively  liable 

Where  a  joint  action  is  brought,  as  pre-  for  the  funeral  expeneee  and  debu  of  the  deo- 

Bcribed  in  the  last  section,  the  whole  sum,  which  odent,  arising  by  simple  contract,  or  faj'  specialtv, 

the  plaintiff  is  entitled  to  recover,  must  be  ap-  to  the  extent  of  the  estate,  interest,  and  rig6t 

portioned  among  the  defendants,  m  proportion  Jq  the  real  property,  which  descended  to  them 

lo  the  legacy  or  distributive  share,  as  the  case  from    or  was  effectually  devised  to  them  by, 

may  be,  received  by  each  of  them;  and  the  final  the  decedent.     (Added  by  L.    1920,  ch.  919, 

judgment  must  award,  against  each  defendant  in  effect  Apr.  15,   1921.) 

separately,    the    proportionate    sum    tliUS    as-  D«l«tloii.— Decedent    «Wte    law,    |101,    mihout 

certained.    The  costs  of  the  action,  if  the  plain-  chAnga;  oriciDally  nviaed  from  oodeciv.  pnr..  {  1843, 

tiff  is  entitled  to  costs,  must  be  apportioned  , ,™    „-         _^      j.      *             u    >. 

in  hTce  manner;  except   that  the  expenses   of  S  m*^"™  ■^™' *»'•''»  "*?''* '"""S"'* 

aerving   the   summons  upon   each   defendant  ■g«nst  heirs  and  devisees. 

must  De  taxed  i^inst  nim  only;   and  one  An  action  to  enforce  the  liability  declared  in 

sheriff's  fee,  tor  returning  an  execution,  may  the  preceding  seoUon,  cannot  be  maintained, 

be  taxed  against  each  defendant,  against  whom  except  in  one  of  the  following  oaaee: 


art.  7                                          DECEDENT  ESTATE  LAW  J§  17^-185 

1.  Where  one  year  has  elapaed  sinoe  the  J^?^*'"^-;^**"??-!*";' J'¥^i'?!'^if^S?^' 

death  of  the  decedent,  and  nb  lettera  testa-  on^n Jiy  »v»ed  from  R.  S;.  pt.  3.  oh.  8,  tit.  3.  H  62753. 

inentary,  or  lettera  of  administration,  upon  { isi.  Requisites  to  recovery  agamst  heirs. 

2**V^'ri*!Lfc'^n^hrh^v«*  !lf^^  Where  the  action  is  brourfit  against  heirs, 

.  ?.  Where   evghteen    months   have    elapsed  ^j^    plaintiff  must  show,  either 

S?J^H^^**^JfvrS^'Jli*!i^fJ^  '^Ifn  1-  That  tl^e  decedent's  assets,  if  any,  within 

ih^if.?;T5J'JL*K^V''^.^.r*'^^^  the  state  were  not  sufficient  to  pay  the  plain- 

l^LT^l-   1^^^,  ?^      •   ^^'  '      ^    •  tiff's  debt,  in  addition  to  the  ekp^nses  of  ad- 

«iect  Apr.  18,  utzi.)  ministration,  and  debts  of  a  prior  class;  or 

oh'^ISTrf'^^^ifCt  !.2iSi;1.SSX^^  .2-  That  the  pUuntiff  has  been  unable,  or 

f  lom  R.  S..  pt,  3,  oh.  6.  tit.  4. 1 53.  hnt  clause.  Will  be  unable,  With  due  diligence,  to  collect 

his  debt,  by  proceeding  in  the  proper  surro- 

§  178.  Effect  of  applicatioii  to  sell  real  prop-  gate's  court,  and  by  action  against  the  executor 

erty.  or  administrator,   and  against  the  surviving 

Where  it  appears  that,  at  the  time  of  the  husband  or  wife,  legate^,  and  next  of  kin. 

commencement  of  an  action  to  enforce  the  The   executors  or  admimstrator s   account, 

liability  declared  in  section  one  hundred  and  "  rendered  to,  and  settled  by,  the  surrogate, 

seventy-sk  of  this  chapter,  a  proceeding  for  may  be  used  as  presumptive  evidence  of  Miy 

the  judicial  settlement  of  the  accounts  of  the  o'   the  facts,   reouired  tobe  shown  by  this 

executor  or  administrator  of  decedent  in  which  section.    (Added  by  L.  1920,  ch.  919,  m  effect 

&n  order  to  dispose  of  real  property  of  the  -A-pr.  15,  1921.) 

decedent  for  the  payment  of  his  debts  may  be  .»erl¥»tl©ii.— Code  ciy.  proc.,  *  1M8,  without  chajage; 

mad^.  is  pending  In  a  surrogate's  court,  haying  JJ^gf^.  ^SrJhfTfo.'^J/^. ''  ''•  ''  "'■  ''*''•" 

junadiction,    the   proceedings   m    the   action. 

subsequent  to  the  complaint,  must  be  stayed  §  182.  Requisites  to  recovery  against  devi- 

bv  the  court,  until  the  proceeding  is  disposed  sees. 

of,  unless  the  plaintiff  elects  to  discontinue.  Where  the  action  is  brought  against  devi- 

If  an  order  to  dispose  of  real  property  IS  granted,  gees,  the  plaintiflF  must  show,  in  addition  to 

the  action  must  be  dismissed,  unless  the  plain-  the  matters  specified  in  the  last  section,  either 

tiff  has  alleged  in  his  complaint,  or  alleges  in  a  that  the  real  property  of  the  decedent,  which 

supplemental  complaint,   that  real  property,  descended  to  his  heirs,  was  not  sufficient  to 

other  than  that  included  in  the  decree,  de-  pay  the  plaintiff's  debt,  or  that  the  plaintiff 

scended  or  was  devised  to  the  defendants.    If  has  been  unable,  or  will  be  unable,  with  due 

the  plaintiff  elects  to  proceed  under  such  an  diligence,   to   collect  his  debt  by   an   action 

allegation,  he  is  entitled  to  a  preference  m  against  the  heirs.    (Added  by  L.  1920,  ch.  919, 

payment,  out  of  the  real  property,  with  respect  in  effect  Apr.  15,  1921.) 

to  which  the  allegation  is  made;  but  he  cannot  i>eriTatloii.-Code  civ.  proc..  1 1849,  without  change : 

share,  as  a  creditor,  m  the  distnbution  of  the  originally  revised  from  R.  S..  pt.  3.  ch.  8.  tit.  3,  $$  56.  59. 

money,  arising  from  the  disposal  of  the  real 

property,  ^lescribed  in  the  order,  and  the  judg-  §  IW.  Deductions  for  prior  recoveries, 
ment  in  the  action  does  not  charse.  or  in  any  Where  the  assets,  applicable  to  the  plain- 
way  affect,  that  property.  (Added  oy  L.  1920,  tiff's  debt,  were  sufficient  to  pav  a  part  thereof, 
ch.  919,  in  effect  Apr.  15,  1921.)  or  a  part  thereof  has  been  collected  from  the 
DerifatiiMi.— Code  civ.  proc.  f  1845,  aa  am.  by  L.  1916.  executor  Or  administrator,  or  from  the  sur- 
ch.  444.  without  change;  originally  revised  from  R.  3..  viving  husband  Or  wife,  next  of  kin,  or  legatees, 
pt.  2.  ch.  6.  tit.  4,  5  58.  in  part.  the  plaintiff  can  recover  only  for  the  residue, 

R  1TO    A^s^«  •««<«.♦  Ksa  5^j«f  remaining  unpaid  or  uncollected;  and  if  the 

§  179.  Action  must  be  joint.  action  is  agaiSst  devisees,  he  can  recover  only 

An  action  against  heirs  or  devisees,  brought  for  the  residue,  which  the  real  estate  descended, 

as  prescribed  in  the  last  three  sections,  must  or  the  amount  of  his  recovery  against  the 

be  brought  jointly  against  all  the  heirs,  to  whom  heirs,  is  insufficient  to  discharge.    (Added  by  L. 

any  real  property  descended  from  the  dece-  1920,  ch.  919,  in  effect  Apr.  15,  1921.) 

dent,  or  jointly  against  aU  the  devise^,  as  the  Derlv»tloii.-Code  civ.  proc..  5  1850.  without  change 

case  may  be.      (Added  by  L.  1920,  ch.  919,  in  originally  revised  from  R.  S.,  pt.  3.  ch.  8.  tit.  3.  §§  34.  57. 

effect  Apr.  15,  1921.) 

DcffifmtioB.— Code   civ.   proc.,    §  1846.  as  am.  by  5/^*  Complaint  to  describe  land  descended 

L.  1909,  eh.  65,  without  change;  originally  revised  from  Or  devised. 

L.  1837.  ch.  460.  i  73.  j.^^^  complaint  must  describe,  with  common 

c^oAn               AU            -^j  certainty,    the    real    property,    descended    or 

§  180.  Recovery  to  be  apportioned.  ^^^^^  to  the  defendant;  and  must  specify  its 

In  such  an  action,  the  sum  which  the  plaintiff  value.     (Added  by  L.  1920,  ch.  919,  in  effect 

is  entitled  to  recover,  for  damages  and  costs,  Apr.  16,  1921.) 

must  be  apportioned  among  all  the  defendants,  DerlTstton.— Code  civ.  proc.  $  1851,  without  change: 

m  proportion  to  the  value  of  the  real  proper tv  oziginaUy  revised  from  R.  S.,  pt.  3.  ch.  8.  tit.  3,  (44. 

descended  to  each  heir,  or  devised  to  eact  c*-,.    tj                 «.            u         '^j 

devisee,  as  the  case  may  be,  as  prescribed  in  §  IW-  Judgment;  when  to  be  satisfied  out 

section  one  hundred  and  seventy-two  of  Jthis  ®^  '*•*  property. 

chapter,  for  a  similar  apportionment  among  If  it  appears  that  any  of  the  real  property, 

l^atees  or  next  of  kin,  in  proportion  to  the  which  descended  or  was  devised  to  a  defendant, 

assets  received  by  them.    The  final  judgment  had  not  been  aliened  by  him  at  the  time  of 

must,  in  like  manner,  award  against  each  de-  the  commencement  of  the  action,   the  final 

fendant  the  proportionate  sum,   with  which  judgment  must  direct  that  the  debt  of  the 

he  is  chargeable.    (Added  by  L.  1920,  ch.  919,  plaintiff,  or  the  proportion  thereof  which  he  is 

in  effect  Apr.  15,  1921.)  ^ititled  to  recover  against  that  defendant,  be 
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v}  collected  out  of  that  real   property.    Such  a  such  a  proportion  of  the  plaintifTs  dosumd,  aa 

f  judgment  is  preferred,   as  a  lien  upon  that  the  total  amount  of  the  valid  demands  of  hd» 

'^  property,  to  a  jud^ent  obtained  against  the  class  bears  to  the  excess.    (Added  by  L.  1920, 

^  defendant,  for  his  mdividual  debt  or  demand,  ch.  919,  in  effect  Apr.  15, 1921.) 

r  (Added  by  L.  1920,  ch.  919,  in  effect  Apr.  15,       DeriYatlon.~-Oode  dv.  pzoc,  1 18M.  without  eha»«e; 

1021.)  originaily  revised  from  R.  8..  pt.  3.  eh.  8,  tit.  8.  M  39.  4a 

ori»^,SS^  i^^b.Wu^t  «'4tS''=       5 190.  When  such  «  ctaim  i8  paid. 

Where  a  defendant,  or  a  person  belonging  to 


§  186.  When  judgment  not  a  lien  on  real  his  class,  has  paid  a  demand  against  the  dece- 

|)r               property  aliened.  dent's  estate,  of  a  class  prior  to  that  of  the 

But  a  judgment,  rendered  as  prescribed  in  the  plaintiff's  demand,  or  has  paid  a  demand  of  the 

last  section,  does  not  bind,  and  the  execution  same  class,  the  amount  of  the  demuid  so  paid 

thereupon  cannot  in  any  way  effect,  the  title  of  °^"f*  ^^  estimated,  m  ascertammg  the  amount 

a  purchaser,  in  good  faith  and  for  value,  acquired  ^  be  recovered,  as  if  it  was  outstanding  and 

before  a  notice  of  the  pendency  of  the  action  is  u^^Paid.    (Added  by  L.  1920,  ch.  919,  m  effect 

filed,  or  finaJ  judgment  is  entered,  and  the  judg-  Apr.  15,  1921.)    < 

ment-roll  filed.    (Added  by  L.  1920,  ch.  919,  in  perlT»tleii.~-Code  dv  proc.  5 1857.  without  chaBoe; 

^ect  Apr.  15    1921.)  onginally  revued  from  R.  a,  pt.  3.  ch.  8.  tit.  8, 1 41. 

o^^^^^^t-i^tu  lTk:f^tV^rSSi  i  »1-  Action  not  ««p«.de4  by  infuHqr. 

last  clause  of  $  61.  An  action  against  heirs  or  devisees,  brou^t  as 

R  iftf   tJ/v-f    ^t^<r«»««*    ♦«ir^«     »h^«    -^.i  prescribed  in  this  article,  is  not  delayed,  nor  is 

nJ«i!I;?«lJri    ^                   •  the  remedy  of  the  plaintiff  suspended;  by  reason 

property  auenea.  ^^  ^^le  infancy  of  any  of  the  parties;  except  that 

If  It  appears  that,  before  the  commencement  an  execution  shall  not  be  issued  against  an  in- 

of  the  action,  or  afterwards  and  before  the  filing  fant  heir  or  devisee,  until  the  expiration  of  one 

of  a  notice  of  the  pendency  of  the  action,  the  year  after  final  judgment  is  rendered,  and  the 

defendant  aliened  the  real  property  descended  or  ludgment-roll  filed.    (Added  by  L.  1920,  ch.  9 19, 

devised  to  him,  or  any  part  thereof,  the  plaintiff  m  effect  Apr.  15,  1921.) 

may,  at  his  election,   taJte  a  final  judgment  l>eHT»tlon.-^<ie  civ.  proc..  §  1868.  without  change; 

against  him  for  the  value  of  the  property  so  originaUy  revised  from  R.  S.,  pt.  3,  oh.  8,  tit.  3,  |M3,  54. 

aliened,  or  so  much  thereof  as  may  be  necessary, 

as  in  an  action  for  the  defendant's  own  debt.  §  198.  Liability  of  heir  ot  devisee  not  affected 

(Added  by  L.  1920,  ch.  919,  in  effect  Apr.  15,  where  will  makes  specific  proTision  for  payment 

1921.)  of  debt 

I>erliratioii.— Code  civ.  proc.,  $  1854,  without  change:  This  article  does  not  affect  the  liability  of  an 

SSSSderTfei                ^**  ^'          *'*■  ^' '  ^®'  ^^^^  ^^  devisee,  for  a  debt  of  a  testator,  where 

the  will  expre^y  charges  the  debt  exclusively 

§  188.  Classification  of  debts,  to  be  enforced  upon  the  real  property  descended  or  devised,  or 

under  fliis  article.  makes  it  payable  exclusively  by  the  heir  ot 

Where  the  surviving  husband  or  wife,  next  of  devisee,  or  out  of  the  real  property  descended  or 
kin,  legatees,  heirs,  or  devisees,  are  liable  for  devised,  before  resorting  to  the  personal  prop- 
demands  against  the  decedent,  as  prescribed  in  erty,  or  to  any  other  real  property  descended  or 
this  article,  they  must  give  preference  in  the  devised.  (Added  by  L.  1920,  ch.  919,  in  effect 
payment  thereof,  and  they  are  so  liable  there-  Apr.  15,  1921.) 
for,  in  the  order  prescribed  by  law,  for  the  pay-  Derlfatlon.— Decedent  estate  law,   1 102,   without 

ment  of  debts  by  an  executor  or  administrator,  change  of  iwbstance;  originally  revised  from  eode  dv. 

Preference  of  payment  cannot  be  given  to  a  '^'^" 

demand,  over  another  of  the  same  class,  except  §198.  One  action,  where  same  persea  is 

where  a  similar  preference  by  an  executor  or  liable  in  different  canacities. 

adminigtrator  is  allowed  by  law.     The  com-  -nn,™      _       __i.ii           i           _i      * 

mencement  of  an  action,  under  any  provision  of  .^Zt  kJ^T^-  '  ^%  ^^^k"^  P^P**^  fl.» 

this   article,   does   not   entiUe   the   plaintiff's  decedent  by  devise,  and  also  by  deBcent;  or  wiio 

demand  to  preference  over  another  of  the  same  ^^^^^^  P,!;ML  KL?fi2l  ^„"f  ^l^i 

clafls,  except  as  otherwise  speciaUy  prescribed  ^  '^J**.!  "^T^"  takes  both  real  and  personal 

r  Ts  liir  '^  "-■ '''''  '''•  '''■  "^  '^-'^  r^mii^i^^a^j^ra^drr^tU^LftiS.^^ 

°  •  ■    '..  ■■     "i,                     ,  „..                 ,  before  mentioned  capacities;  would  be  liable  in 

X.  ^^^'et^TctJSS^  oi  Ub^^c."  oriSi..^  one  capacity  for  a  demand  against  the  deced^t, 

revised  from  R.  S.,  pt.  3,  ch.  8,  tit.  3.  §§  37,  38.  after  the  exhaustion  of  the  remedy  agamst  him 

.  ^^^   _   .           ,                    .    ^^          .  in  another  capacity;  the  plaintiff,  in  any  action 

§  189.  Defense,  by  reason  of  other  prior  or  to  chaise  him,  which  can  be  maintained,  with- 

equal  claims.  out  joinmg  with  him  any  other  person,  exc^t  a 

Where  it  appears,  in  an  action  brought  as  person  whose  liability  is  in  all  r^ects  the  same, 

grescribed  in  this  article,  that  there  are  unsatis-  may  recover  any  sum,  for  which  ne  is  liable,  al- 

ed  demands  against  the  decedent's  estate,  of  though  the  remedy  against  him  in  another 

a  class  prior  to  that  of  the  plaintiff's  demand,  capacity  was  not  rachausted.    But  this  section 

the  defendant  is  entitled  to  judgment,  if  the  does  not  increase  the  sum,  which  tile  plaintiff  is 

value  o£  the  property,  which  was  received,  de-  entitled  to  recover  against  him,  in  the  capacity 

vised,  or  inherited,  as  the  case  may  be,  by  the  in  which  he  is  actuallv  liable;  nor  does  it  diaige  a 

class  to  which  he  belongs,  does  not  exceed  the  defendant  individually,  who  is  lifU>le  only  m  a 

amount  of  the  valid  demands  of  a  prior  class,  representative  capacity.     (Added  by  L.  1920, 

If  it  exceeds  the  amount  of  those  demands,  the  ch.  919,  in  effect  Apr.  15,  1921.) 

judgment  against  the  defendant  cannot  exceed  Dertfatlon.— Code  civ.  pioc.,  i  i860,  without  chan^a 


art.  8                                           DECEDENT  ESTATE  LAW  i§  l»4-205 

{19i.  next  (^  Ida  defined.  §908.  Judgment  admtttiiig  the  will  to  probate^ 

The  term ''next  of  kin,  "as  used  in  this  article,  Where  the  parties  to  the  action,  who  have 
indudes  all  those  entitled,  und^  the  provisions  appeared  or  have  been  duly  summoned,  include 
of  law  relating  to  the  distribution  of  personal  all  the  persons  who  would  be  necessary  parties- 
property,  to  share  in  the  unbequeathed  assets  of  to  a  special  proceeding,  in  a  surrogate's  courts 
a  decedent,  after  pajrment  of  debts  and  expen-  for  the  probate  of  the  same  will  and  the  grant  of 
see,  other  than  a  surviving  husband  or  wife,  letters  thereupon,  if  the  circumstances  were 
(Added  by  L.  1920,  ch.  919,  in  effect  Apr.  15,  such  that  it  could  have  been  proved  in  a  surro- 
1921.)  gate's  court;  the  final  judgment,  rendered  aa 
DvrlfatioD.— Code  dv.  pioo.,  §  1870,  without  chanfo.  prescribed  in  Uie  last  section,  must  direct,  that 

an  exemplified  copy  thereof  be  transmitted  to 

the  surrogate  having  jurisdiction,  and  be  re- 

ARTICLE  8  corded  in  his  office;  and  that  letters  testament- 

/A    -1     jj  ji_    T    *««/x    L  /v*^  .     i»       A  ary,  or  letters  of  administration  with  the  will 

(ArticleaddedbyL.  1920,  ch.  919,  menect  Apr.  annexed,  be  issued  thereupon  from  his  court, 

15,  1921.)  in  the  same  manner,  and  with  like  effect,  a» 

Action  to  EsUblid. .  Will  or  Construe  .  Devi«  ^bV  ?!"  iS,  X tl^?  .^^^fAp^^lt 

Section  200.  When  action  to  esUbliah  a  will   may  be  1921.) 

ort,    T  j**"*"*?*h.  *     111 .  uv  V  J  DcrlTatloB.— Code  dv.  proo.,  |  ISftS.  without  cbaace; 

^.  Judgment,  that  jpll  be  established.  originally  revised  from  R.  8..  pt.  2,  ch.  6.  tit.  1.  |67a,. 

202.  Judgment  admittmg  the  will  to  probate.  latter  part                                                                   •     '-* 

203.  Contents  of  judgment;  surrogate's  duty.  '                               • 

204.  Proof  of  lost  willin  certain  cases.  ,  -^«    ^     ^     ^         *     t    -            ^                     ^  • 

205.  Action  to  determine  validity,  construction  or  §  808.  Contents     Of    judgment;     surrogate's 

effect  of  devise.  duty. 

206.  RetitMq;)ective  effect  of  this  article.  .                 ...         ...            ^  i_i.  v    j           •«  >.   • 

A  copy  of  the  will  so  established,  or,  if  it  is 

§  200.  When  action  to  establish  a  will  may  be  lost  or  aestro^^ed,  the  substance  thereof  must  be 

brought.  incorporated  into  a  final  judgment,  rendered  aa 

An  action  to  procure  a  judgment,  establishing  prescribed  in  the  last  section;  and  the  surrogate 

a  will,  may  be  maintained,  by  any  person  inter-  °^^8t  record  the  same,  and  issue  letters  there- 

csted  in  the  establishment  thereof,  in  either  of  yP^°»  as  directed  in  the  judgment.    (Added  by 

the  following  cases:  "Y  L*  ^^^^f  ^-  ^^^>  ^^  effect  Apr.  15, 1921.) 

1.  Where  a  will  of  real  or  personal  property,  or  Derlratloii.— Code  dv.  proc,  §  1864.  without  change, 
both,  has  been  executed,  in  such  a  manner  and 

imder  such  circumstances,  that  it  might,  under  g  204.  Proof  of  lost  will  in  certain  cases. 

«^™?.'!l^^i?l^^l^f  ^'nnii^J  wm  ^^^  B^t  the  pUuntiff  is  not  entitled  to  a  judgment, 

aurrogates  court;  but  the  onginal  will  is  in  establishing  a  lost  or  destroyed  wifl,  m  prel 

another  sUte  or  country,  under  such  circum-  ^^^  j^"«^j        j  j     ^       ^^   ^H  ^  J^i^P^ 

stances,  that  it  cannot  be  obtained  for  that  pur-  •  ^           ^  Tu    T^  »'*^*^i  IaT  x  _!  ^    »    j    /iT 

^^^     »  i"  V   ^**^'^''  .^  vfc/v»i**c«  *v/x  btiau  jL/iM  igtence  at  the  time  of  the  testators  death,  or 

S^i^ifTeffett. %dy1.M'aS5  r^^  ^  ^-^dulently  deeti^yed  inb«. lifetime;  'a«d 

^t^  the  state                   h*  wci*  i»uv*  *cw*^ac^  j^  provisions  are  clearly  and  distinctly  proved 

2.  Where  a  wiU  of  peraonal  property  made  by  ^  **JT^ft*^irl"?  Xn^*f!^;/  ^^ 
a  penwn,  who  resideTwithout  the  state,  at  thi  T?Z^t^^  &  To,o^„*  ^^?  IT'?^' 
tiiae  of  the  execution  thereof,  or  at  the  time  of  [^^f  ^^  ^-  ^^'  «•*•  ^^^'  ^  ^^'^  ^P'-  ^^- 
his  death,  has  been  duly  executed,  according  to  „  ■'    „        ^  .     .             .  .„,     . . 

the  laws  of  the  state  or  country  in  which  it  was  ^^^'^S^^H^^^T  C^i.  I.Te.'^W^i 

executed,  or  in  which  the  testator  resided  at  the  part. 

time  of  his  death,  and  the  case  is  not  one,  where 

the  will  can  be  admitted  to  probate  in  a  surro-  §  205.  Action  to  determine  validity,  construe- 

gate's  court,  under  the  laws  of  the  state.    (Add-  tion  or  effect  of  devise. 

ed  by  L.  1920,  ch.  919,  in  effect  Apr.  15, 1921.)  The  validity,  construction,  or  effect,  under 

Bolfatloii. — Code  dv. 
oricinaUy  revised  from  "B 
•Bd  first  clauses  of  i|  64a, 

§801.  Judgment,  that  will  be  established.  descend  to  the  heir  of  an  intestate,  may  be 
If.  in  such  an  action,  the  facts  necessary  to  determined,  in  an  action  brou^^t  for  that  pur- 
establish  the  validity  of  the  will,  as  prescribed  in  P08e»  ^^.  l^ke  manner  as  the  vahdity  of  a  deed,, 
the  last  section,  are  satisfactorily  proved,  final  purporting  to  convey  land,  may  be  determined, 
judgment  must  be  rendered,  establigiiing  the  The  judgment  in  such  an  action  may  perpetually 
wiU  accordingly.  But  where  the  will  of  a  person,  enjoin  any  pwty  from  setting  up  or  from  im- 
who  was  a  resident  of  the  state  at  the  time  of  peaching  the  devise,  or  otherwise  making  any 
his  death,  is  established  as  prescribed  in  the  last  claim  in  contravention  to  the  determination  of 
section,  the  judgment  establishing  it  does  not  *^®  court,  as  justice  requires.  But  this  section 
affect  the  construction  or  validity  of  any  provi-  <io€8  not  apply  to  a  case,  where  the  question  in 
sion  contained  therein;  and  such  a  question  controversy  is  determined  by  the  decree  of  a 
arising  with  respect  to  any  provision,  must  be  surrogate's  court,  duly  rendered  upon  allegations 
determined  in  the  same  action,  or  in  another  for  that  purpose,  as  prescribed  by  law,  where 
action  or  a  special  proceeding,  as  the  case  re-  jurisdiction  of  the  plaintiff  was  duly  acauired  in 
quires,  as  if  the  wifl  was  executed  within  the  ^^  special  proceeding  in  the  surrogate's  court, 
state.  (Added  by  L.  1920.  ch.  919,  in  effect  Apr.  before  the  commencement  of  the  action.  (Add- 
15, 1921.)  ed  by  L.1920,  ch.  919,  in  effect  Apr.  15, 1921.) 

DcHraiUon. — Code  civ.  proc,  S  1862,  without  change;  DerlTatlon. — Code  dv.  proc.,  1 1806,  without  change- 

origlnally  revised  from  R.  8.,  pt.  2,  ch.  6,  tit.  1,  §  6fia.  of  substance;  originally  revised  from  L.  1853,  ch.  238, 1 1 

1U7 


It  r*-!  .•  t    ' 


M  206,  210 


CONSOLIDATED  LAWS 


art.  9 


§  906.  RetrospectiTe  effect  of  tiiis  Article.  court,  by  an  action  for  partition  or  distribution. 

The  provisions  of  this  article  apply  as  well  to  or  ^or  the  construction  or  establishment  of  a  wfll, 
wills  made  before,  as  to  those  made  after,  this  the  court  may,  upon  the  death  of  the  sole  sur- 
artide  takes  effect.  (Added  by  L.  1^20,  ch.  9 19,  viviM  executor,  appoint  a  receiver  of  the  estate, 
in  eff^t  Apr.  15,  1921.)  pending  the  action,  upon  such  terms  and  oondi- 

]lertfattoB.lcode  dy.'proc..  §  1867,  without  change:  tions,  and  upon  such  notice  to  the  parties  in- 
oricinally  reviaed  from  R.  8..  pt.  2,  oh.  6.  tit.  1. 1 66b,  and  terested,  as  the  coiut  directs,  and  upon  sudi 
part  of  §  67a.  security,  if  any,  as  to  the  court  seems  proper. 

ARTICLE  9  ^^^  ^^^  purpose  of  carrying  into  effect  the  judg- 

ment and  orders  of  the  court  in  rdation  to  the 
(Article  added  by  L.  1920,  ch.  919,  in  effect  Apr.    estate,  a  receiver  so  appointed  is  the  successor 

15, 1920.)  1^  interest  of  the  surviving  executor;  and  has, 

subject  to  the  direction  of  the  court,  the  like 
Receivers  power,  as  an  administrator  with  the  will  an- 

nexed.   (Added  by  L.  1920,  ch.  919,  in  effect 
Apr.  15,  1921.) 

{  210.  Receiver  of  decedent's  estate. 

Where  the  ertate  of  a  decedent  has  been  ,X^:*l^^:'^J-^^'''^::r^t  \^\ 
brought  under  the  jurisdiction  of  the  supreme    ch.  466. 1 1. 

lUS 


fleotion  210.  Raoeiyer  of  decedent's  estate. 


i 


i. 
I 


t> 


EXECUTIVE  LAW 


§§  69,  69a 


EXECUTIVE  LAW 


L*  1909,  Cm*  23* 
Sections  transferred  from  code  dv.  proc.  by  L.  1920,  ch.  918,  only  are  given  here. 


f  69.  When  costs  payable  to  relator. 

Where  security  is  given  by  relator  in  an 

action  brou^t  by  the  attorney-general  on  the 

relation  or  information  of  a  person  having  an 

interest  all  costs  and  disbursements  taxed  in 

favor  of  the  plaintifiF  shall  be  p^able  to  the 

relator.    (Added  by  L.  1920,  ch.  918,  in  effect 

Apr.  16,  1921.) 

Derlratloii. — Code  dr.  proo.,  §  1966,  iMt  sentence 
without  change  of  tubotanoe. 

i69-a.  Validating  appearance  of  attorney- 
general  in  an  action  to  toredose  a  mor^M^* 

In  all  cases  where,  prior  to  September  first, 
nineteen  hundred  and  eighty  the  attorney- 
general  shall  have  appeared  m  behidf  of  the 
people  of  this  state,  m  an  action  for  the  fore- 


closure of  a  mortgage,  such  appearance  shall 
be  as  valid  and  effectual  as  thoudii  chapter 
two  bumdred  and  eisht^-four  of  the  laws  of 
nineteen  hundred  and  eight  had  been  in  force 
at  the  time  of  such  appearance,  whether  such 
actions  were  pending  or  concluded  when  such 
chapter  took  effect,  an;jrthing  in  such  chapter 
to  the  contrary  notwithstanding,  provided, 
however,  that  nothing  herein  contained  shall 
affect  the  right  or  title  of  any  person,  claiming 
such  real  property  under  letters  patent  issued 
by  the  people  of  the  state,  for  a  valuable  con- 
sideration before  September  first,  nineteen 
hundred  and  twelve.  (Added  by  L.  1920, 
ch.  918,  in  effect  Apr.  15,  1921.) 

I>0fflf»ttoii.— Code  oiy.  proo..  1 1627,  lubcL  3.  without 
change  of  substance. 


C0N80UDATED  LAWS 


GENERAL  ASSOCIATIONS  LAW 

L.  1909,  CH.  34. 
Sections  traasferred  from  code  civ.  pioc.,  by  L.  1820,  ch.  916,  only  are  given  here. 

S  9.  RecaiTcr  of  joint-stock  tswcUtioa.  ABTTn.it  m 

Section  teo  of  this  chapter  and  sectione  three 
hundred  and  six  and  three  hundred  and  seven 

of   the  general   corporation   law   apply   to   an 

action  or  a  special  proceeding,  against  a,  joints 

Btock    association    created   by    or    under    the 

laws  of  the  Btate,  or  a  truatee,  director,  or  other 
'  ofScer  thereof;  or  against  a  joiDt--Htock  associa- 
'  tion  created  by  or  under  toe  laws  of  another 

state,   government,   or   country,   or  a  truat«e, 

director,   or   other   officer   thereof,   where   the 

aeaociation  doee  buainees  within  the  state,  or 

has,  within  the  state,  a  busineas  ageicy  or  a 

fiscal  agency,  or  an  asency  for  the  transfer  of 

iU  Htock.    (Added  by  L.  1920,  ch.  915,  in  effect 

Apr.  15,  1921.) 

DtftntlOD.— Cad«  eiv.  pioc.,  (  IS1%  without  ehviKB. 


U.    WbaDBCtiDDDOttOB 

IS.  EBeotof tuitsnwDl^s 
IS.  SubnqusBt  Bcnlaii  tt 


An  injunction  order,  suspieDding  the  general 
and  ordinary  business  of  a  joint.8tock  associa- 
tion, consisting  of  seven  or  more  persons,  or 
suspending  from  office,  or  restraining  from 
the  performance  of  his  duties,  a  trustee,  director, 
or  other  officer  thereof,  can  be  granted  only 
by  tiie  court,  upon  notice  of  the  application 
therefor,  to  the  proper  officer  of  the  aasooiation, 
or  to  the  trustee,  director,  or  other  officer  en- 
joined. If  such  an  injunction  order  is  made, 
otjierwiae  than  as  prescribed  in  this  section,  it 
is  void.  (Added  by  L.  1920,  ch.  915,  in  effect 
Apr.  15,  1921.) 

V.  pioc,.  1 1809.  withaut  chute. 


Xth 


1 11.  Misnomer  of  party  not  available. 

Where  an  action,  authorized  by  a  law  of  the 
state,  is  brought  against  one  or  more  persons, 
BS  stockholders  of  a  jointrStock  association, 
an  objection  to  any  of  the  proceedinga  cannot 
be  taken,  by  a  person  properly  made  a  de- 
fendant in  the  action,  on  the  ground  that  the 
plaintiff  has  joined  with  him,  as  a  defendant 
m  the  action,  a  person,  whose  name  appears 
on  the  stock-books  of  the  aasociation,  as  a 
stockholder  thereof,  by  the  name  so  appearing; 
but  who  is  misnamed,  or  dead,  or  is  not  liable 
for  any  cause.  In  such  a  case,  the  court  may, 
at  any  time  before  final  judgment,  upon  mo- 
tion of  either  party,  amend  the  pleadings  and 
other  papers,  without  prejudice  to  the  previous 
proceedings,  by  substitutmg  tbe  true  name  of 
the  person  intended,  or  by  striking  out  the 
name  of  the  person  who  is  dead,  or  not  liable, 
and,  in  a  proper  case,  inserting  the  name  of  his 
representative  or  successor.  (Added  by  L. 
1920,  ch.  915,  in  effect  Apr,  15,  1921.) 

—Code  civ.  proc..  1 1813.  without  rrbuiie. 


S  IS.  Action  or  proco«dliig'by  unincorporated 
association. 

An  action  or  special  proceeding  may  be 
maintained,  by  the  president  or  treasurer  of  an 
unincorporated  asaociation,  consisting  of  seven 
or  more  ptersons,  to  recover  any  property,  or 
/  cause  of  action,  for  or  upon  which 
eociates  may  maintain  such  an  action 

specieil  proceeding,  by  reason  of  their  interest 
or  ownersnip  therein,  either  jointly  or  in  com- 
mon. An  action  may  likewise  be  maintained 
tiy  such  president  or  treasurer  to  recover  from 
one  or  more  members  of  such  association  hia 
or  their  proportionate  share  of  any  moneys 
lawfully  expended  by  such  aasociation  for 
the  benefit  of  such  Bssociatee,  or  to  enfon^  anv 
lawful  claim  of  such  association  against  sucA 
member  or  members.  (Added  by  L.  1020, 
ch.  915,  in  effect  Apr.  15,  1921.) 

Ddvatloii. — Coda  civ.  trton.,  1 1919,  Srrt  Iwo  tea- 
teacem.  without  <]huis«. 

S  18.  Action  01  proceeding  Bgainet  unincor- 
porated aasociation. 

An  action  or  special  proceeding  may  be 
maintained,  against  the  president  or  treasurer 
of  such  an  association,  to  recover  any  property, 
or  upon  any  cause  of  action,  for  or  upon  which 
the  plaintis  may  maintain  such  an  action  or 
special  proceeding,   against  all  the  associates, 

■—   of  their  interest   or  ownership,   or 

wnership  therein,  either  jointly  or 
their  liability  therefor,  eithw 
jointly  or  severally.  Any  partnership,  or  othw 
company  of  persons,  whion  has  a  president  or 
treasurer,  is  deemed  an  association  within  the 
meaning  of  this  section.  (Added  by  L.  1920, 
ch^  915,  in  effect  Apr,  15,  1921.) 

proo.,   (  1919.   lut  two  HD- 


£  14.  When  ftction  not  to  abate. 
The  deatii  or  legal  incapacity  of  a  membe 
of  tbe  association  does  not  affect  an  action  a 


ckim 
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mecial  prooeeding^  brousht  as  prescribed  in  association,  or,  in  a  proper  case,  against  any 

tne  last  two  sections.    If  the  officer,  by  or  of  them,  as  if  the  first  action  had  not  been 

against  whom  it  is  brought,  dies,  is  removed,  brought,  or  the  counterclaim  had  not  been 

na^^  or  becomes  otherwise  incapacitated,  made^  as  the  case  rec^uires;  and  he  may  recover 

during  the  pendency  thereof,  the  court  must  therem,  as  part  of  his  damages,  the  costs  of  the 

make  an  order,  directing  it  to  be  continued  by  first  action,  or  so  much  thereof,  as  the  sum, 

or  against  his  successor  in  (^ce^  or  any  other  collected  by  virtue  of  the  execution,  was  in- 

officer,  by  or  against  whoijd  it  might  have  been  sufficient  to  sat^y. 

originaU^r  commenced.     (Added  by  L.   1920,  2.  Where  he  was  a  defendant,  and  the  case 

ch.  915,  in  efifect  Apr.  15,  1921.)  is  not  within  subdivision  first  of  this  section, 

Dcfflfmtlon.— Code  dr,  proo..  §  1920.  without  chance,  he  may  maintain  an  action^  to  recover  the  sum 

remaining  uncollected,  against  the  persons  who 

§  16.  Bffect  of  judgment;  execution  there-  composed,   the  association,   when  the  action 

t^on.  against  him  was  commenced,  or  the  survivors 

In  such  an  action,  the  officer  against  whom  ^  them. 

it>  brought  cannot  be  arrested;  and  a  judg-  ^"*  *^8  section  does  not  afifect  the  right 

ment  agSnst  him  does  not  authorize  an  exe-  ^^  ***®  person^  in  whose  favor  the  judgment  in               . 

cution  to  be  issued  against  his  property,  or  ***«  ™*  action  was  rendered,  to  enforce  a               I 

his  peraon;  nor  doca  the  docketing  thereof  ^^^  Pr  undertaking,  given  in  the  course  of                1 

bind  his  real  property,  or  chattels  real.    Where  *^?  proceedmgs  therein.     Section  eleven   of                i 

such  a  judgm^t  is  for  a  sum  of  money,  an  ""s  chapter  appues  to  an  action  brought,  as                | 

execution  issued  thereupon  must  require  the  prescribed  in  this  section  against  the  members 

•  sheriff  to  satisfy  the  same,  out  of  any  personal  ^^  *^y  association,  which  keeps  a  book  for  the 

or  real  property  belonging  to  the  association,  entry  <rf  changes  in  the  membership  of  the 

or  own^,  jointly  or  in  common,  by  all  the  association,  or  the  ownership  of  its  property; 

members  therecrf.     (Added  by  L.   1920,   ch.  and  to  each  book  so  kept.    (Added  by  L.  1920, 

915,  in  effect  Apr.  15,  1921.)  c*i.  ^15,  in  effect  Apr.  15,  1921.) 

DcrlTatton.— Code  oiv.  proc.  S  1921,  without  chanie.  I>«rt?atloiu— Code  dr.  proc..  U  1922,  1924.  without 

obAoge. 

§  16.  Subsequent  action  against  members.  f  17.  Article  pennisshre;  effect  upon  statute 

Where  an  action  has  been  broueht  against  of  limitations, 

an  officer,  or  a  counterclaim  has  been  made,  This  article  does  not  prevent  an  action  from 

in  an  action  brought  by  an  officer,  as  pre*  being  brou^t  by  or  against  all  the  members 

soribed'  in  this  article,  another  action,  for  the  of  an  association,  except  as  prescribed  in  the 

same  cause,  shall  not  be  brought  against  the  last   section.      Where   an   action   is   brought 

members  ot  the  association,  or  amr  of  them,  against  the  members  of  the  association,   as 

until  after  final  judgment  in  the  nrst  action,  prescribed  in  subdivision  first  of  the  last  sec- 

and  the  return,  whouy  or  partly  unsatisfied  or  tion,  the  time  between  the  commencement  of 

unexecuted,  of  an  execution  issued  thereupon,  the  action  by  or  against  the  officer,  and  the 

After  such  a  return,  the  party  in  whose  favor  return  of  the  first  execution  issued  upon  the 

the  execution  was  issued,  may  maintain  an  final  judgment  rendered  therein,  is  not  a  part 

action^as  follows:  of  the  time  limited  by  law,  for  the  commence- 

1.  Where  he  was  the  plaintiff,  or  a  defendant  ment  of  the  second  action.     (Added  by  L. 

recovering  upon  a  counterclaim,  he  may  main-  1920,  ch.  915,  in  effect  Apr.  15,  1921.) 

tain  an  action  against    the  members  of  the  Derl?mtloD.— Code  dv.  proc.  S  1923.  without  chanse. 
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GENERAL  CONSTRUCTION  LAW 

(Laws  of  1909,  ch.  27.    Takes  the  place  of  former  statutory  construction  law.) 
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Article  1.  Short  title  ((  1). 

2.  Meaning  of  tenna  (§§  10-58). 

3.  Ancient  statutes  and  resolutions  (§S  70-72). 

4.  References,  titles  and  head  notes  ((§  80.  81). 

5.  Effect  of  repeals  (§S  90-96). 

6.  Effect  of  consolidated  laws  (SS  100,  101). 

7.  Application  of  chapter  ($  110). 

8.  Laws  repealed;  when  to  take  effect  (H  120, 121)« 

ARTICLE  1 
Short  Title 

Section  1.  Short  title. 

§  1.  Short  titie. 

This  chapter  shall  be  known  as  the  "General 
Construction  Law. 


I 


t 


ARTICLE  2 
Meaning  of  Terms 

Sec.  10.  Acknowledge  and  acknowledgment. 

11.  Acknowledgment  or  proof  of  instrumoit. 
11-a.  Action. 

12.  Affidavit. 

13.  Adjournment  of  meeting. 

14.  Bond  and  undertaking. 

15.  Chattels. 

16.  Choose. 
16-a.  Civil  action. 

17.  Civil  code  and  criminal  code. 

18.  Consolidated  laws. 
18-a.  Criminal  action. 

19.  Day,  calendar. 

20.  Day,  computation. 
20-a.  Distinct  parcel. 
20-b.  Ejectment. 

21.  FoUo. 

22.  Gender. 

23.  Heretofore  and  hereafter. 

24.  Holiday  and  half  holiday. 

25.  Holiday  in  contractual  obligations. 
25-a.  Injury  to  property. 

26.  Judge. 

27.  Last,  preceding,  next  and  following. 

28.  Lunatic  and  lunacy. 
28-a.  Mandate. 

29.  Men. 

30.  Month,  computation. 

31.  Month  in  statute,  contract  and  pubUc  or^private     f  ore  whom  it  is  tO  be  taken. 

mstrument. 

32.  Municipal  officers. 

33.  Notice. 
33-a.  Notify. 

34.  Now. 

35.  Number,  singular  and  plural. 

36.  Oath,  affidavit  and  swear. 

37.  Person. 
37-a.  Personal  injury. 

38.  Property. 

39.  Property,  personal. 

40.  Property,  real. 

41.  Quonmi  and  majority. 

42.  Register   of   county. 

43.  Seal  of  court,  public  officer  or  corporation. 

44.  Seal,  private. 

45.  Seal,  private  as  corporate  seal. 

46.  Signature. 
46-a.  Special  proceeding. 

47.  State. 

48.  Tense,  present. 

49.  Territory. 

50.  Time,  computation. 

51.  Time,  night. 

52.  Time,  standard. 

53.  Time,  use  of  standard. 
53-a.  Trial  juror;  trial  jury. 

54.  Village. 

55.  Women. 


Sec.  56.  Writing  and  written. 

57.  Year,  common  and  leap. 

58.  Year  in  statute,  oontraot  and  public  or  prirat* 

instrument. 

§  10.  Acknowledge  and  ackno^edgment. 

The  terms  acknowledge  and  acknowledgment^ 
when  used  with  reference  to  the  execution  of  an 
instrument  or  writing  other  than  a  deed  of  real 
property,  include  a  compliance  with  the  provi- 
sions of  Uie  next  section  oy  eithc)  such  proof  or 
acknowledgment. 

§  11.  Acknowledgment  or  proof  of  instrument. 

When  the  execution  of  any  instrument  (mt  writ- 
ing is  authorized  or  required  by  law  to  be  ac- 
knowledged, or  to  be  proven  so  as  to  entitle  it  U> 
be  filed  or  recorded  m  a  public  office^  the  ac- 
knowledgement mav  be  taken  or  the  proof  made 
before  any  officer  then  and  there  authorized  to 
take  the  acknowledgment  or  proof  of  the  execu- 
tion of  a  deed  of  real  property  to  entitle  it  to  be 
recorded  in  a  county  clerk's  office,  and  shall  be 
made  and  certified  in  the  same  manner  as  such 
acknowledgment  or  proof  of  such  deed. 

§ll-a«  Action. 

"Action"  when  applied  to  judicial  proceed- 
ings, signifies  an  ordinary  prosecution  in  a  court 
of  justice,  by  a  party  against  another  party,  for 
the  enforcement  or  protection  of  a  right,  the 
redress  or  prevention  of  a  wrong,  or  the  punish- 
ment of  a  public  offense.  Actions  are  of  two 
kinds:  civil  and  criminal.  (Added  by  L.  1920^ 
ch.  917,  in  effect  Apr.  15, 1921.) 

§  12.  Affidavit. 

When  an  affidavit  is  authorized  or  required  it 
may  be  sworn  to  before  any  officer  authorized  b^ 
law  to  take  the  acknowledgment  of  deeds  in  this 
state,  unless  a  particular  officer  is  specified  be* 


§  13.  Adjournment  of  meeting. 

Any  meeting  referred  to  in  section  forty-one 
of  this  chapter  may  be  adjourned  by  a  less  num- 
ber than  a  quorum. 

§  14.  Bond  and  undertaking. 

A  provision  of  law  authorizing  or  requiring  & 
bond  to  be  given  shall  be  deemd  to  have  been 
complied  with  by  the  execution  of  an  undertak- 
ing to  the  same  dffect. 

§  16.  Chattels. 

The  term  chattels  includes  goods  and  chattels. 

§  16.  Choose. 

The  term  choose  includes  elect  and  appoint. 

§  16-a.  Civil  action. 

The  term  "civil  action"  means  any  action 
except  when  prosecuted  in  the  name  of  the 
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people  of  the  atAte  of  New  York^  as  plaintiffs 
agfunst  a  party  charged  with  cnme.  (Added 
fcy  L.  1920,  ch.  917,  in  effect  Apr,  15,  1921.) 

{IT.  Ciril  code  and  crimiiul  code. 

The  term  civil  code  meana  the  code  of  civil 

procedure.  The  tenn  criminal  code  means  the 
code  of  criroiniil  ])ri"eikiri'.    • 

E18.  Consolidated  laws. 
The  term  Consolidated  Laws  shall  mean  the 
compilation  of  the  statutes  prepared   by   the 


the  whole  statute,  notice  or  order  contains  less 
than  fifty  words.  (Am.  by  L.  1914,  ch.  72,  in 
effect  March  24,  IdU.) 

S2S.  Gender. 

.  Words  of  the  nnaecuUne  gender  include  the 

feminiiii' :(iir!  |1>.'  u.-iilr-r,  ^.iid  ni:-'      '     '"      """- 


S  IS-a.  Ciimiiul  action. 

A  "criminaiaetiiin'' is  prosecuted  in  the  name 
of  the  people  c)f  ihe  state  of  New  York,  as  plain- 
t;iffs,  against  a  party  charged  with  crime.  (Add- 
ed by  L.  1920,  ch.  917,  in  effect  Apr.  15,  1921.) 

i  19.  Day,  calendar. 

A  calendar  day  includes  the  time  from  mid- 
night to  midnight.  Sunday  or  any  day  of  the 
week  specificalTy  mentioned  means  a  calendar 
day. 

§  SO.  Day,  computation. 

A  number  of  days  specifled  as  a  period  from  a 
certain  day  within  which  or  alter  or  before  which 
an  act  is  authurized  or  required  to  be  done 
means  such  number  of  calendar  days  esciustve 
of  the  calendar  day  from  which  the  reckoning 
is  made.  Sunday  or  a  public  holiday,  other 
than  a  half  holiday,  must  be  excluded  from  the 
reckoning  if  it  is  the  last  day  of  any  such  period, 
or  if  it  is  an  intervening  day  of  any  such  period 
of  two  days.  In  computing  any  specified  period 
of  time  from  a  specified  event,  the  day  upon 
which  the  event  happens  is  deemed  the  day  from 
which  the  reckoning  is  made.  The  day  from 
which  any  specified  period  of  time  is  reckoned 
shall  be  excluded  in  making  the  reckoning.  (Am. 
by  L.  1910,  ch.  .347,  in  effect  May  21, 1910.) 

i  20-a.  Distinct  parcel. 

■'Distinct  parcel"  of  real  property  is  a  part  of 
the  property  which  is  or  may  be  set  off  by  boun- 
dary lines  aa  distinguished  from  an  undivided 
share  or  Interest  therein.  (Added  bv  L.  1920, 
ch.  917,  in  effect  Apr.  15,  1931.) 

;  30-b.  Ejectment. 

"Ejectment"  aa  describing  an  action  there- 
for, means  an  action  la  recover  the  immediate 
poeseniuQ  of  real  property.  (Added  by  ]..  1920, 
ch.S17,  in  effect  Apr.  15.1921.) 

i  31.  The  tenn  folio  shall  mean  one  hundred 
words,  counting  each  figure  as  a  word. 
WTien  an  officer  einpiinered  by  law  to  do  bo 
rfiallorder  an  official  adviTtiHemcnt  pubhshed  in 
a  UBwipRper  in  dispiav  type  or  to  be  Bodisplayed 
UtoltavesnuniiBuaTquantity  of  blankspneein 
Ihe  advertisement  or  to  contain  pictures  or  dia> 
DT  where  the  character  of  such  advertiae- 
.  Muires  it,  Bui~h  advertisement  aliiill  be 
paid  for  by  measurement  over  all  of  aiioh  spa<:e 
necMwrilv  used,  (wo  square  inches  of  spare  to 
WMM  aa  one  folio.  When  there  are  over  lifty 
Md  nndn  one  hundred  words,  they  ahull  be 
ownled  u  one  folio;  but  a  less  number  than 
fiftj  wonla  sliail  not  be  counted,  except  when 


g  23.  Heretofore  and  hereafter. 

Each  of  the  terms,  heretofore,  and  hereafter, 
la  any  provision  of  a  statute,  relates  to  the  time 
such  provision  takes  effect. 

S  S4.  Holiday  and  half  hoUday. 

The  term  hoUdsy  includes  the  following  days 
in  each  year:  The  first  day  of  January  known  aa 
New  Year's,  day:  the  twelfth  day  of  February 
known  OS  Lincoln  s  birthday;  the  twenty-second 
day  of  February,  known  as  Washington's  birth- 
day ;  the  thirtieth  day  of  May,  known  aa  Memo- 
rial day;  the  fourth  day  of  July,  known  as  Inde- 
pendence day;  the  first  Monday  of  September, 
known  as  Labor  day ;  the  twelfth  day  of  October, 
known  as  Columbus  day;  and  the  twenty-fifth 
day  of  December,  known  as  Christmas  day,  and 
if  either  of  such  days  is  Sunday,  the  next  day 
thereafter;  each  general  election  day  and  each 
day  appointed  by  the  president  of  the  United 
States  or  by  the  governor  of  this  elate  as  a  day 
of  general  thankagivine,  general  fasting  ana 
prayer,  or  other  general  religious  observaoc** 
The  term  half  hoUday  includes  the  PfJ"^ 
from  noon  to  midnignt  of  each  SatutiUv  ww^ 
is  not  a  holiday.  (Am.  by  L.  1909.  A  It*  ■" 
effect  March  23,  1909.1 

1 36.  Holiday  in  contractual  obU| 

Where  a  contrs 
payment  of  money  or  the  perfoi 
dition  on  a  public  holiday,  sud 
be  made  or  condition  perfonnedM 
ness  day  succeeding  such  holao  ~ 
forceandeffect  aaif  madeorp 
danee  with  the  terms  of  the* 

f  26-a.  Injury  to  propol^ 

"Iniurj'  to  property"' 
whereby  the  estate  of  u 
than  a  personal  injur?,  * 
tract  iA(lde*i  by  L.  ■ 
.\pr.  15,  1921.) 

§  26.  Judge. 
The  term   "jude. 
oliicer  authoriieil   ■<<' 


peace  or  other  juar^- 

(juired  to  * 
respect  W  t 
provision*' 


5§  27-41                                         CONSOLIDATED  LAWS  art.  2 

§  27.  Last,  preceding,  next  and  following.  ing,  respectively,  immediately  before  the  taking 

A  reference  to  the  last  or  preceding  section,  eflfect  of  such  provision. 

or  other  provision  of  a  statute,  means  the  sec-  #  ««  iv.«««k^«  .:«»..i.*  ^^a  ^i^^% 

tion  or  other  division  immediately  preceding,  «  ^'  Nnmber,  singular  and  plmal. 

And  a  reference  to  the  next  or  following  section  ^^^.  ^  ^^  angular  number  include  the  plu- 

or  other  division  of  a  statute  means  the  section  ral»  ^^d  m  the  plural  numb^  mclude  the  srngu- 

or  other  division  immediately  following.  1*^. 

S  28.  Lunatic  and  lunacy.  §  ^^-  Oath,  affidavit  and  swear. 

The  terms  lunatic  and  lunacy  include  every  The  terms  oath  and  affidavit  indude  every 

kind  of  unsoundness  of  mind  except  idiocy.  mode  authorized  by  law  of  attesting  the  tnitn 

of  that  which  is  stated.     The  term  swear  in- 

§  28-a.  Mandate.  eludes  every  mode  authorized  by  law  for  admin- 

•/Mandate"  includes  a  writ,  process  or  other  w^^ring  an  oath, 

written  direction,  issued  pursuant  to  law,  out  of  j  87.  Person. 

a  court,  or  made  pursuant  to  law,  by  a  court,  a  i^^  *«,^  «.™^«  ;«-i„^^  «  «^«..^«««.;^«  ««^  « 

judge  or  person  acting  a«  a  Judicial  W  aid  joiS^^Sf'^WbearSTd^t 

XrrtLrSn^n^S  or'^Sf^L^d^  ^^^  »  Pf^  wh^  property  may  be  the  «.b^t 

ignated  therein,  to  do  or  to  refrain  from  doing  "l  T^  «<^«^' t^»e  tf™  P*^"  "^  includes  the 

Tact  therein  stifled.    (Added  by  L.  1920,  ^  wht*'f.™^L^'?,1w^iSS^''.SS?i?*thi2?^^ 

«17,inefFectApr.  15,  1921.)  which  may  lawfully  own  property  m  the  stole, 

§  29.  Men.  *  ""*•  Pe"<>«»^  >»io*y- 

The  term  men  inelufiM  bovs  "Personal   injury"   includes   libel,    slander, 

e  lerm  me     nciuaes  uoys.  criminal  conversation,  seduction  and  malicious 

I  30.  Mondi,  computatioii.  prosecution;  also  an  assault,  battoy,  false  im- 

A  number  of  months  after  or  before  a  certain  PIjlT'f^L^'n?*?!!!  *i±Hff '^J^^riwil^* 

the  calendar  month  in  which  such  day  occurs,  ^^^^'^ 

and  shall  include  the  day  of  the  month  in  the  |  39,  Property. 

last  month  so  counted  having  the  same  numer-  rr«  ^  \^^  rv^™f,r  ,*«/.i«/i^  «.«i  «., ^  r^^^r^^^t 

ical  order  in  days  of  the  month  as  the  day  from  ^^^T^  property  mcludes  real  and  personal 

which  the  computation  is  made,  unless  there  be  P'^P®^*'y* 

not  so  many  davs  in  the  last  month  so  counted,  |  39.  Property,  personal. 

irith^P  l^H*^„''fTh"^n!Zr^™mf  L?^*'^  The  term  personal  property  includes  chattels, 

with  the  last  day  of  the  month  so  counted.  ^^^^^^  thin^in  action,  and  aU  written  insteul 

K  HI   M«»*i.  i.  .i.*„*^  ,^^t^4*  .^A  ...K1S.  ^  ments  themselves,  as  distinguished  from  the 

nriifte  faSbSiJ^t^^     contract  and  pubhc  or  ^jg^^  „^  interests  to  which  they  relate,  by  which 

jHi             soiun  m.  j^y  right,  interest,  lien  or  incumbrance  m,  to  or 

In  a  statute,  contract  or  public  or  private  upon  property,  or  any  debt  or  financial  obUga- 
instrument,  imless  otherwise  provided  m  such  tion  is  created,  acknowledged,  evidenced,  trans- 
contract  or  instrument  or  by  law,  the  term  f erred,  discharged  or  defeated,  wholly  or  in  part, 
month  means  a  calendar  month  and  not  a  lunar  and  everything,  except  real  property,  which  may 
month.  [je  the  subject  of  ownership. 

.  ,  Oil  wells  and  all  fixtiues  connected  therewith. 

§  38.  Municipal  officer.  situate  on  lands  leased  for  oil  purposes  and  oil 

A  reference  to  several  officers  of  a  municipal  interests,  and  rights  held  under  and  by  virtue  of 
corporation  holding  the  same  office,  or  to  a  any  lease  or  contract  or  other  right  or  license  to 
board  of  such  officers,  shall  be  deemed  to  refer  to  operate  for  or  produce  petroleum  oil,  shall  be 
the  single  officer  holding  such  office,  when  but  deemed  pcKrsonal  property  for  all  purposes  ex- 
one  person  is  chosen  to  nil  such  office  in  pursu-  cept  taxation. 

ance  of  law.  .  ,^  «. 

§  40.  Property,  real. 

§  38.  Notice.  The  term  real  property  includes  real  estate. 

When  a  notice  is  required  to  be  given  to  a  lands,  tenements  and  hereditaments,  corporeal 

board  or  body,  service  of  such  notice  upon  the  ^^^  mcorporeal. 

clerk  or  chairman  thereof  shall  be  sufficient.  -  .-    ^                 •       .    . 

§  41.  Quorum  and  majority. 

§  83-a.  Notify.  Whenever  three  or  more  public  officen  are 

"Notify"  is  used  with  respect  to  procuring  given  any  power  or  authority,  or  three  or  more 

the  attendance  of  a  juror,  is  equivalent  to  the  persons  are  charged  with  anv  public  duty  to  be 

word  "summon"  as  used  in  the  like  connection,  performed  or  exercised  by  tibem  jointly  or  as  a 

in  the  constitution  and  laws  of  the  state.    (Add-  board  or  similar  body,  a  majority  of  all  such 

ed  by  L.  1920,  ch.  917,  in  effect  Apr.  15,  1921.)  persons  or  officers  at  a  meeting  duly  held  at  a 

time  fixed  by  law,  or  by  any  by-law  duly  adopted 

§  84.  Now.  by  guch  board  or  body,  or  at  any  duly  adjourned 

The  term  now  in  any  provision  of  a  statute  meeting  of  such  meeting,  or  at  any  meeting 

referring  to  other  laws  m  force,  or  to  persons  in  duly  held  upon  reasonable  notice  to  all  of 

office,  or  to  any  facts  or  circumstances  as  exist-  them,  may  perform  and  exercise  such  power, 

ing,  relates  to  the  laws  in  force,  or  to  the  person  authority  or  duty,  and  if  one  or  more  of  sucfa 

in  office,  or  to  the  facts  or  circumstances  exist-  persons  or  officers  shall  have  died  or  have  becomfl 
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menially  incapable  of  acting,  or  shall  refuse  or       §  49.  Territory. 


ity  of  the  whole  number  of  such  persons  or  offi-  j  50.  Time,  comimtation. 

cera  may  perform  and  exercise  any  such  power,  rp-^     i^„      ^S^.    .    u              x  j  •    xi.- 

authority  or  duty  ^^^  ^^?  oontmue  to  be  computed  m  this 

•^             "^  state  according  to  the  Gregonuti  or  new  style. 

§  48.  Register  of  county.  P^  ^^t  day  of  ^h  y ear. after  the  year  seven- 

!          ^  J       .                      ^  1      L    ..  t€®^  hundred  and  fifty-two  is  the  first  day  of 

Any  act  done  in  pursuance  oflaw  by  the  reg-  January,  according  to  such  style. 
later  of  a  county  shall  be  deemed  to  be  a  compli- 

ance  with  any  provision  of  law  authorising  or  |  51.  Time  night. 

requiring  such  act  to  be  done  by  the  county  t«-;„u*  4.;^!  i^Zu.'a^  *u    *•-.    t    ^           x  ^ 

cl3-k  of  such  countv,  and  anv  instrument  or  ^?«**  *"^®  includes  the  time  from  sunset  to 

writing  filed,  entered  or  recorded  in  pursuance  ^**^^^^'*®* 

of  law  m  the  office  of  a  register  of  a  county,  shall  j  52.  Time  standard. 

be  deemed  to  be  a  compliance  with  any  provi-  rpi  ^*  *     j'  «j  <i-       xu        u     x  xu-     x  x    • 

8ion  of  law  authorising  or  requiring  suci  paper  xu^x*'^**?^'**^  time  throughout  this  state  is 

to  be  filed,  entered  or  ?ecord^,  as  Oie  case  m^  ^^  of  the  seventy-fifth  meridan  of  longitude 

be,  in  the  office  of  the  clerk  of  sich  county.   The  ^^  '^^°^  ^^i^'T'^^J  ^  ^}  courts  and  public 

term  county  clerk  when  used  in  relation  to  con-  2?,"^^',  j^  ^,^*^  ^^  ??^'l  PV'^fS^^I:  ^?^ 

veyances  of  real  property  or  the  filing  or  record-  ^  iS?}^„W'^'^^2-  itf""  \^in  \l^,\^^'  ^^^' 

ing  of  instrumente  which  axe  or  may  be  filed  in  ^-  ^^^1,  ch.  70,  in  effect  March  10, 1921.) 

the  office  of  the  register  of  a  county,  shall  include        •  .^  ,,^. g   .      -     . 

the  register  of  each  county  in  which  there  is  a  » **•  ^™*»  "f  •  ^  standard, 

regiister.  Any  act  required  by  or  in  pursuance  to  law  to 

be  porformea  at  or  within  a  prescribed  time. 

§43.  Seat  of  court,  public  officer  or  corporation,  shall  be  performed  according  to  the  standard 

A  seal  of  a  court,  public  officer  or  corporation  wme. 

maybe  impressed  directly  upon  the  instrument  §58.a.  Trial  juror;  trial  jury, 

or  writing  to  be  sealed,  or  upon  wafer,  wax  or  IT^          ,/.,  :  u»ai  juijr. 

other  adihesive  substance  affixed   thereto,   or  The  terms  "trial  juror"  and ''trial  jury,"  are 

upon  paper,  or  other  similar  substance  affixed  respectively   equivalent  to  the   terms   "petit 

thereto  by  mucilage  or  other  adhesive  substance.  i^9^y  '  ^^  !  Petit  jury, "  as  used  in  the  consti- 
tution and  laws  of  the  state.     (Added  by  L. 

§  44.  Seal,  private.  1^20,  ch.  917,  in  effect  Apr.  16, 1921.) 

The  private  seal  of  a  person,  other  than  a  cor-  j  54,  Village. 

poration,  to  any  instrument  or  writing  shall  con-  n^    '            .«                                         ^  j     -i 

Bist  of  a  wafer,  wax  or  other  similar  adhesive  sub-  ,  ^®  ^®™  "^^^^  °*«*m  ^  mcorporated  vil- 

stance  affixed  thereto,  or  of  paper  or  other  simi-  *^^* 

lar  substance  affixed  thereto,  by  mucilage  or  &  55,  Women, 

otheradhesivesubstance,  orof  theword ''seal,"  n^u   x                    •     1  ^       -i 

or  the  letters  "  L.  S., "  opposite  the  signature.  ^^^  *®™  ^^"^^^  mcludes  girls. 

.  ^-  e    1      •    X                   X        .  §56.  Writing  and  written.. 

§  45.  Seal,  private  as  corporate  seal.  rp.    * Jl  x-  j       xx      •    1  j 

\     :xx            -x-oi              xj.  The  terms  writing  and  written  include  every 

An  instrument  or  writing  duly  executed,  m  ledble  representation  of  letters  upon  a  material 

the  corporate  name  of  a  corporation,  which  shall  substance,  except  when  applied  tothe  signature 

not  have  adopted  a  corporate  seal,  by  the  proper  of  an  instrument. 

omcers  of  the  corporation  under  their  private 

eeslB,  shall  be  deemed  to  have  been  executed  §  57.  Year,  common  and  leap. 

under  the  corporate  seal.  t?     xu                   *             J         j       1      • 

For  the  purpose  of  computing  and  reckonmg 

§  46.  Signature.  ^^^  ^^y*^  ^^  ^^^  ^^^  ^  ^^^  same  regular  course 

L,   ' .  ^^  •     '  X        •     t  J  ^  ^^^  future,  every  year,  the  number  of  which 

The  term  signature  includes  any  memoran-  in  the  Christian  era  is  a  multiple  of  four,  is  a  bi- 

dum,  mark  or  sign^  written  or  placed  upon  any  gextile  or  leap  year  consbting  of  three  liundred 

instrument  or  writing  with  intent  to  execute  or  and  sixty-six  days,  unless  such  number  of  the 

authenticate  such  instrument  or  writing.  year  is  a  multiple  of  one  hundred  and  the  first 

t  A»      o      •  1             J.  t^o  figures  thereof  treated  as  a  separate  number 

§  46-a.  Special  proceedmg.  ia  not  a  multiple  of  four,  and  every  year  which 

Every  prosecution  by  a  party  against  another  is  not  a  leap  year  is  a  common  ye€ur  consisting  of 

party  in  a  court  of  justice  which  is  not  an  action  three  hundred  and  sixty-five  days. 

18  a  special  proceeding.    (Added  by  L.  1920,  ch. 

917,  in  effect  Apr.  15,  1921.)  §  58.  Tear  in  statute,  contract  and  public  or 

private  instrument. 

§47.  State.  The  ^g^j^  y^a,  Jn  a  statute,  contract,  or  any 

The  term  state,  when  used  generally  to  in-  public  or  private  instrument,  means  three  hun- 

clude  every  state  of  the  United  States,  includes  dred  and  sixty-five  days,  but  the  added  day  of 

aJso  every  territoiy  of  the  United  States  and  the  a  leap  year  and  the  day  immediately  preceding 

District  of  Columbia.  shall  for   the  purpose  of   such   computation 

•  Ao  T*«  A             «  ^  counted  as  one  day.   In  a  statute,  contract  or 

S  40.  xense,  present.  public  or  private  instrument,  the  term  year 

Words  in  the  present  tense  include  the  future,  means  twelve  months,  the  term  half  year,  six 
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months  and  the  term  a  quarter  of  a  year,  three        §  91.  Effect  of  the  repeal  of  a  statute  i^oii 
months.  amendments  thereof. 


ARTICLE  8 
Andeat  Statutes  and  Resolutions 

Seo.  70.  Statutes  of  England  and  Great  Britain  inoper- 
ative in  tliifl  state. 

71.  Acts  of  the  legislature  of  the  colony  of  New  York 

inoperative. 

72.  Resolutions  of  the  congress  of  the  colony  and  the 

convention  of  New  York  inoperative. 

§.  70.  Statutes  of  England  and  Great  Britain 
Inoperative  in  this  state. 

A  statute  of  England  or  Great  Britain  shall 
not  be  deemed  to  have  had  any  force  or  effect  in 
this  state  since  May  first,  seventeen  hundred 
and  eighty-eight. 

§  71.  Acts  of  the  legislature  of  the  colony  of 
TXew  York  inoperative. 

Acts  of  the  legislature  of  the  colony  of  New 
York  shall  not  be  deemed  to  have  had  any  force 
or  effect  in  this  state  since  December  twenty- 
ninth,  eighteen  hundred  and  twenty-eight. 

i  72.  Resolutions  of  the  congress  of  the  colony 
and  the  convention  of  New  York  inoperative. 

The  resolutions  of  the  congress  of  the  colony 
of  New  York  and  of  the  convention  of  the  state 
of  New  York,  shall  not  be  deemed  to  be  the  laws 
of  this  state  hereafter. 

ARTICLE  4 

References,  Titles  and  Head  Notes 

dec.  80.  References  to  repealed  provisions. 
81.  Titles  and  head  notes. 

§  80.   References  to  repealed  provisions. 

If  any  provision  of  a  law  be  repealed  and,  in 
substance,  re-enacted,  a  reference  in  any  law  to 
such  repealed  provision  shall  be  deemed  a  refer- 
ence to  such  re-enacted  provision. 

§81.  Titles  and  head  notes. 

If  the  title  of  any  article  or  other  division  of  a 
statute,  or  the  head  note  of  a  section  shall  be 
amended  or  repeaJed  in  the  body  of  the  statute, 
or  if  a  new  article  or  other  division  having  a 
title,  or  a  new  section  having  a  new  head  note  be 
added  to  a  statute,  the  corresponding  title  or 
head  note,  if  any,  in  an  abstract  of  contents  at 
the  beginning  of  the  article  or  other  division  of 
the  statute  ^all  be  deemed  to  be  correspond- 
ingly amended  or  repealed,  although  there  oe  no 
express  reference  thereto. 

ARTICLE  5 

Effect  of  Repeals 


The  repeal  by  the  Consolidated  Laws  of  a 
statute  includes  a  statute  amendatory  of  the 
statute  repealed. 

§  92.  Effect  of  the  repeal  of  an  amending  stat- 
ute. 

The  repeal  hereafter  or  bv  this  chapter  of  any 
provision  of  a  statute,  which  amends  a  provision 
of  a  prior  statute,  leaves  such  prior  provision  in 
force  unless  the  amendatory  >  statute  be  a  sub- 
stantial re-enactment  of  the  statute  amended. 

§  93  Effect  of  repealing  statute  upon  existing 
ri^ts. 

The  repeal  of  a  statute  or  part  thereof  shall 
not  affect  or  impair  any  act  done,  offense  com- 
mitted or  right  accruing,  accrued  or  acouired, 
or  liability,  penalty,  forfeiture  or  punisnment 
incurred  prior  to  tne  time  such  repeal  takes 
effect,  but  the  same  may  be  enjoyed,  asserted, 
enforced,  prosecuted  or  inflicted,  as  fully  and  to 
the  same  extent  as  if  such  repeal  had  not  been 
effected. 

§94.  Effect  of  repealing  statute  upon  pending 
actions  and  proceedmgs. 

Unless  otherwise  specially  provided  by  law, 
all  actions  and  proceedings,  civil  or  criminal, 
commenced  under  or  by  virtue  of  any  provision 
of  a  statute  so  repealed,  and  pending  immedi- 
ately prior  to  the  taking  effect  of  such  repeal. 
may  be  prosecuted  and  defended  to  the  final 
effect  in  the  same  manner  as  th^  mi^t  if 
such  provisions  were  not  so  repealed. 

§  95.  Effect  of  the  repeal  of  a  statute  by  an- 
other statute  substantially  re-enacting  the  for- 
mer. 

The  provisions  of  a  law  repealing  a  prior  law, 
which  are  substantial  re-enactments  of  provi- 
sions of  the  prior  Law,  shall  be  construed  as  a 
continuation  of  such  provisions  of  such  prior 
law,  modified  or  amended  according  to  the  lan- 
guage employed,  and  not  as  new  enactments. 

§  96.  Effect  of  hjrphen  in  schedule  of  repeals. 

When  two  numbers  in  a  schedule  of  repeals  of 
the  consolidated  laws  are  connected  by  a  hyphen 
both  such  numbers  are  included  as  well  as  all 
intermediate  numbers. 

ARTICLE  6 

Effect  of  Consolidated  Laws 


8ec.  00.  Effect  of  the  repeal  of  a  repealing  statute. 

91.  Effect  of  the  repeal  of  a  statute  upon  amend- 

ments thereof. 

92.  Effect  of  the  repeal  of  an  amendinc^  statute. 

93.  Effect  of  repeauns  statute  upon  existing  rights. 

94.  Effect  of  repealing  statute  upon  pending  actions 

and  proceedings. 

95.  Effect  of  the  repeal  of  a  statute  by  another 

statute  substantially  re-enacting  the  former. 

96.  Effect  of  hjrphen  in  schedule  of  repeals. 


See.  100.  Effect  of  consolidation  upon  laws  passed  at 
same  session  or  before  consolidation  takes 
effect. 
101.  Effect  of  consolidated  laws  on  penal  law  and 
oivii  and  criminal  codes. 


§  100.  Effect  of  consolidation  upon  laws 
passed  at  same  session  or  before  consolidatioii 
takes  effect. 

No  provision  of  any  chapter  of  the  consolida- 
tion of  the  eeneral  laws,  of  which  this  chapter  is 
a  part,  shaU  supersede  or  repeal  by  implication 
any  law  passed  at  the  same  session  of  the  legis- 
§  90.  Effect  of  the  repeal  of  a  repealing  stat-    lature  at  which  any  such  chapter  was  enacted, 
ute.  or  passed  after  the  enactment  of  any  such  chap- 

The  repeal  hereafter  or  by  this  chapter  of  any  ter  and  before  it  shall  have  taken  effect;  and  ac 
provision  of  a  statute,  which  repeals  any  provi-  amendatory  law  passed  at  such  session  or  at  an; 
sion  of  a  prior  statute,  does  not  revive  such  subsequent  session  begun  before  any  such  chap- 
prior  provision.  ter  takes  effect,  shall  not  be  deemed  repealed 
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unless  specifically  designated  in  the  repealing 
schedule  of  such  chapter. 

§  101.  Effect  of  consolidated  laws  on  penal 
Utw  and  civil  and  crhntnal  codes. 

The  Consolidated  Laws  shall  not  be  construed 
to  amend,  repeal  or  otherwise  afifect  any  provi- 
sion of  the  penal  law,  code  of  civil  procedure  or 
code  of  criminal  procedure  unless  expressly  so 
stated. 

ARTICLE  7 
Application  of  Chapter 

8«c.  110.  AppIioati(»  of  chapter. 

S  110.  Application  of  chapter. 

This  chapter  is  applicable  to  every  statute 
unless  its  general  object,  or  the  context  of  the 


lan^^age  construed,  or  other  provisions  of  law 
indicate  that  a  different  meaning  or  application 
was  intended  from  that  required  to  be  given  by 
this  chapter. 

ARTICLES 


Laws  Repealed;  When  to  Take  Effect 


Soo. 


120.  LttWB  repealed. 

121.  When  to  take  effect. 


§  120.  Laws  repealed. 

Of  the  laws  enumerated  in  the  schedule  hereto 
annexed,  the  portion  specified  in  the  last  column 
is  hereby  repealed. 

§121.  When  to  take  effect. 

This  chapter  shall  take  effect  immediately. 


SCHEDULE  OF  LAWS  REPEALED 

Revised  Statutes. .  Part  1,  chapter     8,  title  8.  section  Id. 

Reviaed  Statutes. .  Part  1.  chapter  19,  title  1,  seetioDs  1-5. 

Revised  Statutes. .  Part  2,  chapter   4.  title  2,  section  3. 

Reviaed  Statutes. .  Part  2,  chapter   4.  title  3,  section  9. 

Reviaed  Statutes. .  Part  8,  chapter    3,  title  1,  section  10. 

Revised  Statutes. .  Part  3,  chapter    7.  title  3,  article  7.  sections  61,  62. 

Revised  Statutes. .  Part  3.  chapter    8,  title  17.  section  27. 

Revised  Statutes. .  Part  3.  chapter  10.  title  4.  section  4. 

Revised  Statutes. .  Part  4,  chapter    2.  title  8.  section  16. 

Laws  of  Chapter             Section 

1788 46 37 

1801 90 28 

R.  L.  1813. . .       56 30.  second  sentence 

1828 20 9-11     (2d  Meet.) 

1828 21 2-15    (2d  Meet.) 

1830 320 65-67 

1848 197 1 

1849 261 AU 

1857 536 3 

1865 146 All 

1870 370 All 

1872 544 All 

1878 577 All 

1873 639 All 

1874 321 All 

1875 27 All 

1876 448 29.788,960 

1877 416 1.     55  176,214 

1877 466 27 

1880 178 1,  pt.  adding  1 3343,  BUbds.  6-8. 15, 17.  21-24 

to  L.  1876.  ch.  448. 

1881 30 All 

1881 442 955-057 

1881 676 261.  500.  718,  subd.  9-15. 

1882 384 1.  pt.  amending  L.  1881.  ch.  676, 1 718,  subds. 

9—15 

1883 372 All 

18»4 14 All 

1886 21 20 

1887  289  All 

1892.' '.'.'.'.'.','.  677  .'.*.'!.' !   .'  All.  except  last  sentence  of  1 24 

1894 447 All 

1894 448 All 

1895 603 All 

1897 614 1.  except  part  providing  that  public  offices  shall 

be  kept  open  on  allweek  davs;  2, 3 

1902 39 1,  except  part  providina  that  public  offices  shall 

be  k«>t  open  on  au  week  days 

1907 300 All 
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5545-47  CONSOLIDATED  LAWS 


GENERAL  CORPORATION  LAW 

L.  1909,  CH.  28. 

Sections  transferred  from  code  dv.  proc,  by  L.  1920,  ch.  916,  only  are  given  here. 

§46.  Action  by  foreign  corporation.  Darmtton.— Oods  dr.  proo.,  {1780,  ant  — nfnae 

An  action  may  be  maintained  by  a  foreim  '^*'"»*  «'^«^ 

corporation  in  Uke  manner,  and  subject  to  the  .  „  j^^^^  ^^^  f     ^  corporation  by 

ra5AlcTC«&*'^<S°^otteS  -^•rfor.ign%«ationrnon.SSd«1.    ' 

specially  prescribed  by  law.   But  a  foreign  cor-  ,   An  action  a^inst  a  foreign  oorpora(aon|may 

poration  cannot  maintain  an  action,  founded  »e  maintained  by  another  foreim  corporation. 

upon  an  act,  or  upon  a  liability  or  obligation,  or  by  a  non-resident,  in  one  of  the  foUowmg 

express  or  implied,  arising  out  of,  or  made  ana  cases  only:                .       .    .         , 

entered  into  in  consideration  of,  an  act,  which  ,  1-  Where  the  action  is  brought  to  recover 

the  laws  of  the  state  forbid  a  corporation  or  damages  for   the  breach  of  a  contract  made 

association  of  individuals  to  do,  without  ex-  within  the  state,  or  relating  to  property  situated 

press  authority  of  law.   This  section  does  not  within  the  state,  at  the  time  of  the  making 

affect  the  validity  of  a  meeting  of  the  stock-  ^?'®2i:       ...         .  ,  . 

holders  or  directors  of  a  foreign  corporation,  .  2.  Where  it  is  brought  to  recover  real  prpp^ 

held  within  the  state,  where  such  a  meeting  is  situated  withm  the  state,  or  a  chattel,  which  19 

authorized  by  the  laws  of  the  state,  country,  or  '«P?®S«*  ^**?'^  ^^^  ^^^'  _.                  .,, .      ^ 

government  by  or  under  which  the  corporation  3.  Where  the  cause  of  action  arose  withm  the 

IS  created;  or  of  an  act,  done  at  such  a  meeting,  state,  except  where  the  object  of  the  action  n 

which  is  not  in  conflict  with  the  same  laws,  or  ^  anect  the  title  to  real  property  situated  with- 

the  laws  of  the  state.    (Added  by  L.  1920,  ch.  out  the  state.                          ...,.,. 

916,  in  effect  Apr.  15,  1921.)  4.  Wliere  a  foreipi  corporation  is  domg  busi- 

DeriTatlon.— Code  civ.  proc,  §  1779,  without  change.  °®5?r^i-  ^^1.        ®      •       ^  xu-          x-            ^       • 

R  AA    A^fs^«,  «•«:«.♦  4^^^i^  ^^^^^^^*i^^  Within  the  meaning  of  this  section,  a  foreign 

§  46.  Action  agamst  foreign  corporation.  corporation  shaU  n<rt  include  a  corporation 

An  action  aeamst  a  foreign  corporation  may  located  in  this  state  and  created  by  or  under  the 

be  maintained  by  a  resident  of  the  state,  or  by  a  laws  of  the  United  States.    (Added  by  L.  1^20, 

domestic  corporation,  for  any  cause  01  action.  ch.916,ineffectApr.  15, 1921.) 

^^^^^  ^y  ^*  ^^^^'  ^^'  ^^^'  ^^  ®^^^  ^P^'  ^^'  Derivation.— Code  civ.  proc..  1 1780.  la«t  part,  with- 

1921.)  out   change. 

U48 


LEGISLATIVE  LAW 


§62a 


LEGISLATIVE  LAW 


L«  19(i9t  Cm*  37t 
Section  transferred  from  code  dv.  proc.,  by  L.  1920,  ch.  936,  only  is  given  here. 

{  68-4U  Sobpoenaa;  oaths.  fully  issued  by  a  judge,  arbitrator,  referee  or 

The  ohairman,  yioe-ohainxian  or  a  majority  of  other  person  in  a  matter  not  arising  m  an  action 

a  legislative  committee  may  issue  a  subpoena  *^  *  court  of  record  apply  to  a  subpoena  issued 

reqmring  a  person  to  attend  before  the  commit-  by  a  legislative  committee  as  authorized  by  this 

tee  and  be  examined  in  reference  to  any  matter  section.     Any  member  of  a  legislative  com- 

within  the  scope  of  the  inquiry  or  investigation  mittee  may  administer  an  oath  to  a  witness. 

being  conduct  by  the  conmiittee,  andiin  a  (Added  by  L.  1920,  ch.  936,  in  effect  Apr.  15, 

mroper  case,  to  brine  with  him,  a  book  or  paper.  1^21.) 

The  provisions  of  Ae  civU  practice  act  in  rela-       Dertnitton.-^  code  dr.  proc..  1 834.  aa  to  lesUiative 
tton  to  enforcing  obedience  to  a  subpoena  law«     oommxtt«es  and  code  dv.  proc.,  |  S43.  aa  to  oatha. 

U4t 


CONSOLIDATED  LAWS 


PRISON  LAW 

L.  1909,  CH.  17. 
Sections  trangferred  from  code  civ.  proc.,  by  L.  1920,  ch.  933,  only  are  given  here. 


S  32.  United  States  piisoners.  of  a  miHlemeaDor.    If  the 

A  sheriff  must  receive  into  his  jail  and  keep  thenon-paymentotaeumot  money,  the 

a  prisoner,  comniitt«l  to  the  same,  by  virtue  of  thereof,  with  interest,  is  the  measure  of  di^u,^™. 

civil  proceas  issued  by  a  court  ot  record,  inrti-  (Added  by  L.  1920,  ch.  933,  in  effect  Apr.   13, 

tuted  under  the  authority  of  the  United  States,  1921.) 

until  he  is  diHchftrRed  by  the  due  course  of  the         Dicl»«tl»».— Code  dv.  piwj.,  1 157,  wiihoul  ohuce  ol 

laws  of  the  United  States,  in  the  same  manner  ">"•"«■    B«ti™  .pph«.  to  ■JvU"  pri«E.r.  «,ly. 
as  if  he  was  committed  by  virtue  of  a  mandate  in        5  302.  Who  entitled  to  jaU  Uberties. 
a  civil  action,  issued  from  a  court  of  the  state.  .  „„„,„  ;„  .[,„  „„^,^,.  j  „  .1,      a  u       ■  . 

The  sherifr  mav  receive    to  his  own  use    the         ^  person  m  the  oustody  of  a  ihpnfr,  by  virtue 

money  payable  by  the  uAited  States  for  the  use  t^°^^^'  t""^!^, ".    ^ecution  ma  civil 

of  the^^ai!*'    A  «^eriff  or  iailor,  to  .W  iaU  a  ^  Zkt'n'o"  lu^H^  entiliV.r^tTtt^" 

E-^nrrr^er^birfrhU^e'eeSS  rh^ff^^^.^^^^iriXIln"'^'''^"'^  ^'^^ 

rV'e^f^VA'dMv'?'  l^^feln  tn^ti^^-h^ndd^ZvfoTo/thfs 
laws  thereof.     lAoded  by  L.  IvA),  ch.  9dd,  m      .    _.__      /.  jj  j  u     1     mnn     v   Iim   -     \t    7 

effect  Apr.  15,  1921.)  ^Pf.'    '*^'^«>  ^^  ^-  ^^^0,  ch.  93.3,  .n  effect 

D«HTB«oi..-Cod.  dv.  p™..    H 133.    134.   without        SL     'J:_iL     ■  . ,«        .         . 

piuoDsn  only.    Code  civ.  proc.  (  3347.  aubd.  I. 

\  33.  Coaveyaiice  of  prisaner  after  arrest. 

A  sheriff  or  other  officer,  who  has  lawfully  tiraot t^eTiriV^coimty, tor'wh'ieh'a'd^i')^ 

arrested  a  civil  prisoner,  may  convey  his  pne-  jjon  is  made  pursuant  to  section  three  hundred 

oner  through  one  or  more  other  counties,  in  the  and  fifty-one  of  this  chapter,  he  must,  notwith- 

ordinaiy  route  of  travel,  from  the  place  where  standing,  remain  within  those  liberties,  but  he 

the  prisoner  was  arrested,  to  the  place  where  he  may  be  removed  by  the  sheriff,  to  whom  he  has 

IS  to  be  delivered  or  confined.     (Added  by  L.  given  bond  for  the  libertiea,  to  the  jail  or  other 

1920,  ch.  933,  m  effect  Apr.  15,  1921.)  p],^^  go  designated,  and  confined  therein,  in  a 

DaiTBUon.— Coda  civ.  proc,  1 118  without  chun  ol  case  where  the  shenff  might  conrme  him  in  the 

S;K!^™,^(p'^^^-;i,^lir  ^i™™!?  jail  of  his  own  county.    {Added  bv  L.  1920,  ch. 

toepnsoM    ™  p       ™     y.  933,  jn  effect  Apr.  15, 1921.) 

I M.  Care  and  support  of  civil  prisoner.  Dwlration.~-o>d<i  ci>.  pn>c.,  1 138.  viihout  chaiin- 

of  record;  or  of  an  execution  issued         .^^he  undertaking  must  be  executed  by  the 


[ 


upon  a  judgment  rendered  in  a  court  of  record;  prisoner,  and  one  or  more  sufficient  sureties, 

or  surrendered  in  exoneration  of  his  bail;  must  residents,  and  householders  or  treeholdere  of  the 

be  safely  kept  in  custody,  in  the  manner  pre-  county,  in  a  penalty  at  least  twici^  the  sum,  in 

scribed  by  law,  and,  except  as  otherwise  pro-  whichtheshenff  was  required  to  hold  the  defend- 

vided  by  law,  at  his  own  expense,  until  he  sat^  "»t  to  bail,  if  he  is  in  custody  under  an  order  of 

iafies  the  judgment  rendered  against  him  oris  arrest,  or  has  been  BUrrendered  in  exonerati-m  of 

discharged  according  to  iaw.     (Added   by   L.  his  bail,   before  judgment;  or  directed  to  be 

1920,  ch.  933,  in  effect  Apr.  15,  1921.)  collected  by  the  execution,  if  he  is  m  custody 

I»wh»ltoii.-Code  dv,  pn«..  tiio.  without  ^hu.g,  ''""'^  ^  execution;  or  remammg  uncounted 

ofaubaiuce.  upon  a  judgment  against  him,  if  he  has  been 

....  surrendH^  after  judement:  conditioned,  that 

J  361.  CODDuement  ot  nvil  prisoner.  the  person  so  in  custot^  shall  rwnain  a  prisoner, 

A  civil  prisoner,  committed  to  jail  upon  proc-  and  shall  not,  at  any  time,  or  in  any  mann«-, 

ess  for  contempt,  or  committed  for  misconduct  escape  or  go  without  the  libertirs  ot  the  jail, 

in  a  case  prescribed  by  law,  must  be  actually  until  discharged  by  due  course  of  law.    Upon 

confined  and  detained  within  the  jail,  until  he  is  the  giving  and  the  approval  by  the  court  or  a 

discharged  by  due  course  of  law,  or  is  removed  judge  thereof,  or  a  county  judiie.  of  such  an 

to  another  jail  or  place  of  confinement,  in  a  case  undertaking,  the  prisoner  shall  be  released  from 

prescribed  by  law.    A  sheriff  or  keeper  of  a  jail,  the  custody  of  the  sheriff  and  the  sheriff  shall 

who  suffers  such  a  prisoner  to  go  or  be  at  large  thereupon  be  exonerated  from  liability.     But 

out  of  his  jail;  except  bj  virtue  of  a  writ  of  after  tne  allowance  of  the  undertaking  as  here- 

habeas  corpus,  or  by  the  special  direction  of  the  inafter  prescribed,  the  same  must  be  deliverec 

court  committing;  him,  or  in  a  case  specially  pre-  by  the  clerk,  on  request,  to  the  party  at  whost 

scribed  by  law ;  is  liable  to  the  party  aggneved,  instance  the  prisoner  was  in  custody.     Withir 

for  his  damages  sustained  thereoy,  and  is  guilty  two  days  after  the  approval  by  the  court,  judge 
im 


art.  13                                                   PRISON  LAW                                               §§366-369b 

or  county  judge,  the  undertaking  must  be  filed  Derlfatton.— Code  dv.  proc..  ||  153,  154,  without 

by  the  rfieriff  with  the  clerk,  and  a  copy  deliv-  ^^^f^^ 

ered  to  the  party  at  whose  instance  the  prisoner  §  867.  Liberties  of  jail  where  designation  of 

was  in  custody,  or  to  his  attorney,  who  shall  another  jail  made. 

within  three  days  thereafter  serve  upon  the  j,                    ,    '•   ^^^^^.^  v^t^j,^  or  after  th» 

surety  or  sureties,  or  the  attorney  for  the  pris-  j":*  ^^I^T'^roLfK^llii  «,^^^^ 
-r>«««  «  ^^4.;^^  *i>  A  k«  j«««  ««*  /««««♦  v>;«r  ^»  designation  of  another  Jail  or  place  of  confine- 
oner,  a  notice  tnat  he  does  not  accept  nim,  or  ^^Ji  k,,  *\.^  «v».:tf  ^e  4.t^  ««.,«!,.  t^^^  »,v;»u  4.u^ 
*i^^J.   ««  K«;i.  «*k^««T;««  u«  ;«  ^^^^\a  *«  k«,,«  ment  by  the  snenff  of  the  county  for  which  the 
tnem,  as  bail:  otherwise  he  is  deemed  to  have  j^;^^*,-  «  ;«  ^^a^  k«^«w.««  ««*iVi,^  -f*.^-  ^.u^ 

accej;ted  them.    Within  three  days  after  the  J^^S'^^d^^^r'h^  ?^%^*"  S^ 

receipt  of  such  notice,  the  surety  or  sureties,  or  yj^^      j  ^^    .  j,  «   must  be^tt^  tojthe 

the  attorney  for  the  pnsonar,  may  serve  upon  ^^^       j  ^   ^'  f  ^^             .     as  ffttie  des- 

the  party  or  attorney  for.the  party,  at  whose  ,      ^j      ^^  J^  j^  »    ^     ^  ^'j^   may  be  re^ 

instance  the  pr  soner  was  in  custody  notice  of  ^  V^  j^     j^   ^    ijf      ^^'  j,  "^^^^^ther  placed 

justification  of  the  same  or  other  bail  More  the  dSgiated,  Mid  confLi«i  thWein,  to  t^ 

Sfi^H  ti'^»'^ltei'.7h«  w  f^  ten2  where  tVshe^f!  might  confine  him  iA  the  jail  of 

specined  time  and  place;  the  time  to  be  not  less  i^-   ^,,^  «^„,»4.„     /  a^^,v^  u„  t    mon  -u  ooq  :^ 

ttaji  five  days  nor  more  than  ten  days  there-  ^if^rSJ^^^T.^^iQit^'^     ^       ^     '       ^     ' 

after,  and  the  place  to  be  within  the  county  ^^^  ^^^'  ^^'  ^^^^'^ 

where  one  of  the  bail  resides  or  where  tlie  ^»jrt^tton.-Code  dv.  proc..  5  139.  without  change  of 

defendant  was  arrested.    Except  as  otherwise 

expressly  pr^cribed  the  provisions  of  law  regu-  §  sea.  Jail  Uberties  where  prisoner  is  tnms- 

latmg  the  substitution  of  new  sureties  or  a  new  ferred  to  another  jail. 

undertaking,  and  the  examination  and  qualifi-  t#  „  ««,„^«  «««fi««^  ;«  ^,  .«*«,«,«j  4^^  *u^ 

^«4.;«^  r>f  *kl  «««,  «,,«  i.;^«  ««j  *iv^  «ii^«,«««^  ^*  Af  *  person  coniinea  m  or  removed  to  the 

cation  of  the  new  sureties,  and  the  allowance  of  •  ;i  ^#  «  «^«4.:«„r»««  ^^«,»^,*   a^:,^^*.^^  ««  ^ 

?li^  A^™     T^  fh2*K"ii  Xn  J;^  hf  «'«»«8  entitled  to  the  liberties  of  the  jail  the 

I?f^^£l^y^,,Hl„^n^Wv^,fi»  1^  sheriff  of  that  county  must  admit  him  K^  the 

~™r^'  tl  ^^J^f.  kT^^^^^'^J^.  JaM  liberties,  as  if  he  hid  been  originally  arrested 

IwfS**  Thla^Zn  »^iiH^^fnT^^,,S™  k  that  she^ff,  on  a  mandate  direct^  to  him. 

^n^'^CA^dXyWft. KiM Tpn  ^^ff  ''^  ^-  ^^-  *•  '^^'  «  ««««^  ^P-  ^^^ 

15  192L)  *«'^^.'/ 

JL    ■     1.         rn  J     -              ■  « EA    -S..V    i   V          M  "Dertnktkm. — Code  dv.  proe..  1 140,  without  change. 

iMnfmnoB. — Code  civ.  proo.,  f  150,  without  change  of 

§  369.  Revocation  of  designation  of  jaO. 

•  Ub*'  ***^^*™""***^  ^^  prisoner  for  surety's  When  a  jail  is  erected  for  the  county,  for  whose 

insufficiency.  use  the  designation  pursuant  to  section  three 

An  undertaking  of  a  civil  prisoner  for  jail  hundred  and  fifty-one  of  this  chapter  was  made, 
liberties  is  held  for  the  indemnity  of  the  party  at  or  its  jail  is  rendered  fit  and  safe  for  the  confine- 
whose  instance  the  prisoner  executing  it  is  con-  ment  of  prisoners^  or  the  reason  for  the  designa- 
fined.  If  the  party  at  whose  instance  the  pris-  tion  of  another  jail  or  place  has  otherwise  ceased 
oner  is  in  custody  aiscovers  that  a  surety  therein  to  be  operative^  the  desi^ation  must  be  re- 
is  insufficient,  he  may,  upon  proof  of  the  fact,  by  voked,  as  prescribed  in  this  article  and  section 
affidavit  or  otherwise,  apply  to  the  court  or  to  a  three  hundred  and  fifty-two  of  this  chapter^ 
judge  thereof,  on  whose  process  or  mandate  (Added  by  L.  1920,  ch.  933,  in  effect  Apr.  15,. 
such  prisoner  is  in  custody,  or  to  the  county  1921.) 

judge  of  the  county  where  such  prisoner  is  con-  D«rivatloii.^Code  civ.  proc.  1 141.  without  change, 
fined,  and  the  court,  or  a  judge  thereof,  or  such 

county  judge,  may  make  an  order  committing  S  369-a.  Manner  and  effect  of  revocation, 

such  prisoner  to  close  confinement  in  the  jail  The  county  clerk  must  immediately  serve  a 

until  another  undertaking  with  good  and  suf-  copy  of  the  revocation,  duly  certifi^  by  him 

ficient  sureties  is  offered.    (Added  by  L.  1920,  under  his  official  seal,  upon  the  sheriff  of  the 

ch.  933,  in  effect  Apr.  15, 1921.)  same  county;  who  must  remove  the  civil  and 

Dertfatloii. — Code  civ.  proc.,  |fi  151,  152.  without  criminal  prisoners  belonging  to  his  custody,  and 

cWe  of  substance.   Section  apoUes  to  "civil"  priaonen  confined  without  his  county,  to  his  proper  jail, 

only.    Uoae  civ.  proc,  |  a«>47.  suDd.  1.  x*             ■     ^       i.        u             j     -aa  j    a      iu      •    't 

If  a  prisoner  has  been  admitted  to  the  jail 

§866.  Surrender  of  prisoner  by  surety.  l*^'!*'^^J*^_J'J^,.®*^®^A^y,"J^i  ^?^™V?l  *??^  ^ 

One  ^"    "^  ''           ' '' 

given 

the  _ 

rendered  against  them  in  an  action  on  the  under-  ^^u!f^  "ili,™  ^ull  *iY^'  *'l^Jv^I"««™'iY«^ur^i^ 

S'i  aa?  iss  srSMi  Er3?°  If  ^^'^^a  s; 

auirender.    The  surrender  must  be  made  as  P        '  ^^^^-f 

follows :   The  surety  or  sureties  making  it  must  JS^^l^:^t^„'^^A*l:^'^nir^'i 

take  the  principal  to  the  keeper  of  the  jail,  who  oners.    Code  civ.  proc,  fi  3347.  subd.  1. 

must,  upon  his  or  their  written  requisition  to  ,^ 

that  effect,  take  the  principal  into  his  custody,  §  S69.b.  What  constitutes  an  escape. 

and  indorse  upon  the  undertaking  given  for  the  The  going  at  large,  within  the  liberties  of  the 

liberties,  an  acknowledgment  of  the  surrender;  jail  in  which  he  is  in  custody,  of  a  civil  prisoner 

and  also^  if  required,  give  the  surety  or  sureties  who  has  executed  such  an  undertaking,  or  of  a 

a    certificate,    acknowledging    the    surrender,  prisoner  who  would  be  entitled  to  the  liberties 

(Added  by  L.  1920,  ch.  933,  in  effect  Apr.  15,  upon  executing  such  an  undertaking,  is  not  an 

1921.)  escape.     But  the  going  at  large,  beyond  the 


sT» 


f (  170-177                                      CONSOLIDATED  LAWS  art.  7 

Section  175.  Recovery;   in    action  against  a  preferred  any  aum  is  awarded.     (Added  by  L.  1920,   ch. 

176.  LUwiSS?^  heirs  and  devieees  for  debt  of  ^19,   in   effect  Apr.    15,    1921.) 

decedent.  DcrlTattoii. — Code  civ.  proc..  1 1839,  without  change : 

177.  When  action  therefor  may  be  brought  against  originally  revised  from  R.  S.,  pt.  3,  cli.  S,  tit.  3»  |  24,  in 

h^XB  and  devisees.  part,  and  §{  28-31. 

178.  Effect  of  aiqplication  to  sell  real  property. 

JIS-  Action  must  be  joint.  §  17$.  Recovery  in  a  several  action. 

180.  Recovery  to  be  apportioned.  --„                    ^«        •    i_          i_.          .     ,   .l 

181.  Requisites  to  recovery  against  heirs.  Where  an  action  IS  brought  against  the  sur- 

182.  Reoxiisites  to  recovery  against  devisees.  viving  husband  or  wife,  only,  or  against  one 

dtovised.  which  the  plamtin  is  entitled  to  recover,  can- 

185.  Judgment:  when  to  be  satisfied  out  of  real  not  exceed  the  sum  which  he  would  have  been 

186.  Wh^rffient  not  a  lien  on  real  property  entitled  to  recover  from  the  s^  defendant, 

aliened^  in  an  action  Drought,  as  prescribed  m  the  last 

'          187.  How  judgment  taken,  when  real  property  section.     (Added  by  L.  1920,  ch.  919,  in  effect 

188.  ClassifiMtion  of  debts,  to  be  enforced  under  ^P^'    ^^»    1921.) 

this  article.  Dffrtvatton. — Code  dv.  proc,  1 1840,  without  efaanae; 

189.  Defense,  by  reason  of  other  prior  or  equal  originally  revised  from  R.  S.,  pt.  3.  ch.  8,  tit.  3,  |  24.  in 

claims.  part,  and  ||  28-31. 
100.  When  such  a  daim  is  paid. 

191.  Action  not  suspended  by  infancy.       ^   ^  §  174.  Requisites    to    recovery    in    actioa 

192.  Liability  of  heir  or  devisee  not  affected  where  agpjngf  legatee 

will  makes  specific  provision  for  payment  "6»*"»«'  »«a«*w«« 

of  debt.                              .   ,.  ,^.    .  If  the  action  is  brought  against  a  legatee,  or 

193.  ^«^^^'^^^^«  ^"^"^  "» '»**>»«  "*  against  ,aU   the   legatees,    the   plaintiff  must 

194.  Next  of  kin  defined.  show,   either 

1.  That  no  assets  were  delivered  by  the 
1 170.  Action  against  legatees  and  others  to  executor  or  administrator  of  the  decedent,  to 
enforce  liability  for  decedent's  debt  the  surviving  husband  or  wife,  or  next  of  kin;  or 
An  action  may  be  maintained^  as  prescribed  2.  That  the  value  of  assets,  so  deliver^, 
in  this  article,  against  the  surviving  husband  has  been  recovered  by  some  other  creditor;  or 
or  wife  of  a  decedent,  and  the  next  of  kin  of  an  3.  That  those  assets,  after  pa3rment  of  the 
intestate,  or  the  next  of  kin  or  legatees  of  a  expenses  of  administration  and  preferred  de- 
testator  to  recover,  to  the  extent  of  the  assets  mands,  are  not  sufficient  to  satisfy  the  demand 
Said  or  distributed  to  them,  for  a  debt  of  the  of  the  plaintiff;  in  which  case,  he  can  recover 
ecedeiitf  ui>on  which  an  action  might  have  only  for  the  deficiency.  (Added  by  L.  1920, 
been  maintained,  against  the  executor  or  ad-  ch.  919,  in  effect  Apr.  15,  1921.) 
ministrator.  The  neglect  of  the  creditor  to  pre-  jDert?atlon.— Code  civ.  proc.,  §  1S41,  without  ehanse : 
sent  his  claim  to  the  executor  or  administrator,  originally  revised  from  R.  S.,  pt.  3,  ch.  8,  tit.  3,  §  27. 

within  tbe  time  preeoribed  by  law  for  Uiat  5  „^  Recorery;  in  action  against  a  vn- 

such  an  action.    (Added  by  L.  1920,  ch.  919,  „„      *            *  ,,     ,                          ,        , 

in  effect  Apr.  1,  1921.)  Where  some  of  the  Iwjatees  are  preferred  to 

Defifatloa.-Code  dv.  proc..  §  1837.  without  chance.  ""^^^  ^ .^^f'L'^^  be  maintained   aa  pre- 

originally  revised  from  R.  8.,  pt.  2.  eh.  6.  tit.  8.  §  42.  scnoed  in  the  last  five  sections,  against  one  or 

^     ,  .                      ,  all  of  those  who  are  equally  preferred,  or  equally 

§  171.  Action  may  be  jomt  or  several.  deferred,  as  if  the  legatees  of  that  class  were 

An  action,  specified  in  the  last  section,  must  all   the  legatees.     But   where  it   is  brought 

be  broudbt,  either  jointlv  against  the  surviving  against  a  preferred  legatee,  or  a  class  of  pre- 

husbandor  wife,  and  all  the  l^atees  or  all  the  ferred   legatees,   the  plaintiff  must  show,    in 

next  of  kin,  as  tne  case  may  be,  or  at  the  plain-  addition  to  the  matters,  with  respect  to  the 

tiff's  election,  against  one  of  them  only.     But  next  of  kin,  required  by  the  provisions  of  the 

where  a  legacy  is  received  by  two  or  more  last  section,  the  same  matters,  with  req>ect  to 

persons  jointly,  they  are  deemed  one  legatee,  each  legatee,  or  class  of  legatees,  to  whom  the 

within  the  meaning  of  each  provision  of  this  defendant  or  defendants  are  preferred.    (Added 

article,  relating    to    legatees.     (Added  by  L.  by  L.  1920,  ch.  919,  in  effect  Apr.  15,  1921.) 

1920,  ch.  919,  m  effect  Apr.  15,  1921.)  Derfv»tlon.— Code  dv,  proc..  S  1842,  without  change. 

Dwivatton.— Code  dv.  proc..  1 1888,  without  change;  e^wATiwi'-L-      t   i^  s            jj_*        •* 

originally  revised  from  R.  8..  pt.  3,  ch.  8.  tit.  3.  ||  23.  26.  f  176.  Liabihty  of  heirs  and  deviaees  for 

debt  of  decedent. 

§172.  In  joint  action,  recovery  to  be  ap-  ^he  heirs  of  an  intestate,  and  the  heirs  and 

poraoneo.                    .       .    ,         ,  devisees  of  a  testator,  are  respectively  liable 

Where  a  joint  action  is  brought,  as  pre-  for  the  funeral  expenses  and  debts  of  the  dec- 
scribed  in  the  last  section,  the  whole  sum,  which  edent,  arising  by  simple  contract,  or  by  specialtv, 
the  plaintiff  is  entitled  to  recover,  must  be  ap-  to  the  extent  of  the  estate,  interest,  and  rigfit 
portioned  among  the  defendants,  in  proportion  in  the  real  property,  which  descended  to  them 
to  the  legacy  or  distributive  share,  as  the  case  from,  or  was  effectually  devised  to  them  by, 
may  be,  received  by  each  of  them;  and  the  final  the  decedent.  (Added  by  L.  1920,  ch.  919, 
judgment  must  award,  against  each  defendant  in  effect  Apr.  15,  1921.) 

B^aiately,    the    proportionate    sum    thus    as-  Derivation.— Decedent    esUte    law.    §101.    without 

Certained.    The  costs  of  the  action,  if  the  plain-  change;  originally  revised  from  code  civ.  proc..  |  1843. 

tiff  is  entitled  to  costs,  must  be  apportioned  ,  ._.   ___.          ^.      ^      -             •_•.._. 

in  like  manner;  except  that  the  expenses  of  §  177.  When  action  therefor  may  be  brotight 

serving   the  summons   upon   each   defendant  ag^^st  heirs  and  devisees, 

must  De  taxed  against  him  only;   and  one  An  action  to  enforce  the  liability  declared  in 

sheriff's  fee,  for  returning  an  execution,  may  the  preceding  section,  cannot  be  maintained, 

be  taxed  against  each  defendant,  against  whom  except  in  one  of  the  following  oases: 


art.  7                                          DECEDENT  ESTATE  LAW  §§  17»-185 

1.  Whwe  one  year  has  elapsed  since  the  .^•^•♦'•^-^9^«<2'j*°"- J^?*^i'^*'^"*.,''^?^i 

death  of  the  decedent,  and  no  lettera  testar  <>'*»«»'y  "™«» '"»  «•  S-  p*-  3-  <*•  «•  "»•  »• » «»•  "• 

mentary,  or  lettera  of  administration,  upon  j  igi.  Requisites  to  recoTery  against  heirs, 

his  estate,  have  been  granted  within  the  state.  ^       ^j^    ^^j^^  i    brought  against  heirs, 

•  ^-  Y^f""  .!^**^.  ■°"*°*?  *?*"'*  ,  *'?''^  the  pUintiff  must  show,  either 

since  letters  testamentary,  or  letters  of  admin-  ^  P^hat  the  dewidenfs  assets,  if  any,  within 

S.^ii°»?;TSH^^ir»f^'T'''i'S^.h*^'Q^*^n  the  state  were  not  sufficient  to'pay  Ae  plain- 

thestate.     (Add^  by  L.   1920,  ch.  919,  m  ^^g,g  j^^t,  in  addition  to  the  expanses  of  ad- 

effect  Apr.  15,  1921.)                          ,.  ,  ,^  nunistration,  and  debte  of  a  prior  class;  or 

JTS!^f€^^':ii^i  l^ro^^y'-i^  .2-  That  the  pUuntiff  has  been  unable    or 

from  R.  8.,  pt.  2,  ch.  6.  tit.  4,  §  53.  fiwt  claiue.  Will  be  unable,  With  due  diligence,  to  collect 

his  debt,  by  proceedings  in  the  proper  surro- 

§  178.  Efifect  of  application  to  sell  real  prop-  gate's  court,  and  by  action  against  the  executor 

erty.  or  administrator,  and  against  the  surviving 

Where  it  appears  that,  at  the  time  of  the  husband  or  wife,  legatee,  and  next  of  kin. 

commencement  of  an  action  to  enforce  the  The  executors  or  admimstrator s   account, 

liability  declared  in  section  one  hundred  and  ^  rendered  to,  and  settled  by,  the  surrogate, 

aeventy-sk  of  this  chapter,  a  proceeding  for  may  be  used  as  presumptive  evidence  of  Miy 

the  judicial  settlement  of  the  accounts  of  the  of  the  facts,   reouired  to  be  shown  by  this 

executor  or  administrator  of  decedent  in  which  section.    (Added  by  L.  1920,  ch.  919,  m  effect 

an  order  to  dispose  of  real  property  of  the  -^P^-  ^^t  1921.) 

decedent  for  the  payment  of  his  debts  may  be  »eri?»tlon.-^ode  ciy.  proc..  1 1848.  without  change; 

mad^. is.pending  in  a  surrogate's  court,  haying  ^^^l ^S2rih.7fo.''i3|%. ''  *"  ''  *^  *•*'•" 

jurisdiction,    the   proceedings   in   the   action. 

subsequent  to  the  complaint,  must  be  stayed  §  182.  Requisites  to  recovery  against  devi- 

by  the  court,  until  the  proceeding  is  dispKised  sees. 

of,  unless  the  plaintiff  elects  to  discontinue.  Where  the  action  is  brought  against  devi- 

If  an  order  to  dispose  of  real  property  is  granted,  gees,  the  plaintiff  must  show,  in  addition  to 

the  action  must  be  dismissed,  unless  the  plain-  <;he  matters  specified  in  the  last  section,  either 

tiff  has  alleged  in  his  complaint,  or  alleges  in  a  that  the  real  property  of  the  decedent,  which 

supplemental   complaint,   that  real  property,  descended  to  his  heirs,  was  not  sufficient  to 

other  than  that  included  m  the  decree,  de-  pay  the  plaintiff^s  debt,  or  that  the  plaintiff 

scended  or  was  devised  to  the  defendants.    If  has  been  unable,  or  will  be  unable,  with  due 

the  plainUff  elects  to  proceed  under  such  aH  diUgence,   to   collect  his  debt  by   an   acUon 

allegation,  he  is  entitled  to  a  preference  in  against  the  heirs.    (Added  by  L.  1920,  ch.  919, 

payment,  out  of  the  real  property,  with  respect  jn  effect  Apr.  15,  1921.) 

to  which  the  allegation  is  made;  but  he  cannot  D^^.tloii.-Code  civ.  proc..  1 1849.  without  ohanf. 

share,  as  a  creditor,  in  the  distribution  of  the  originally  revised  from  R.  S..  pt.  3.  eh.  8.  tit.  3.  II  56.  59. 

money,  arising  from  the  disposal  of  the  real  .  ^^.   ^  ^      . 

property,  described  in  the  order,  and  the  judg-  §  IM-  Deductions  for  pnor  recoveries, 
ment  in  the  action  does  not  charge,  or  in  any  Where  the  assets,  applicable  to  the  plain- 
way  affect,  that  property.  (Added  oy  L.  1920,  tiff's  debt,  were  sufficient  to  pav  a  part  thereof, 
ch.  919,  in  effect  Apr.  15,  1921.)  or  a  part  thereof  has  been  collected  from  the 
DerlTatloii.--Code  oiv.  proe..  f  1845.  as  am.  by  L.  1916,  executor  or  administrator,  or  from  the  sur- 
ch.  444.  without  change;  originally  revised  from  R.  8.,  viving  husband  Or  wife,  next  of  kin,  Or  l^atees, 
pt.  2.  ch.  6.  tit.  4. 1 68.  m  part.  the  ^aintiff  can  recover  only  for  the  residue, 

§  179.  Action  must  be  jomt.  remaining  unpwd  or  uncollected;  and  if  the 

*           .            *""•«•*"«'  J''"**  action  IS  against  devisees,  he  can  recover  only 

An  action  against  heirs  or  devisees,  brought  for  the  residue,  which  the  real  estate  descended, 

as  prescribed  in  the  last  three  sections,  must  or  the  amount  of  his  recovery   against  the 

be  brought  jointly  against  all  the  heirs,  to  whom  heirs,  is  insufficient  to  discharge.    (Added  by  L. 

any  real  property  descended  from  the  dece-  1920,  ch.  919,  in  effect  Apr.  15,  1921.) 

dent,  or  jointly  against  all  the  devisee,  as  the  D^nttlon.-Code  civ.  proc  1 1850,  without  change 

ease  may  be.     (Added  by  L.  1920,  ch.  919,  in  originally  revised  from  R.  S.,  pt.  3.  ch.  8.  tit.  3.  ||  34.  57. 

effect  Apr.  15,  1921.) 

]tarlfatton.-Code   dv.   proc..    1 1846.  as  am.  by  §1^-  Complaint  to  describe  land  descended 

L.  19(K),  ch.  65.  without  change;  originally  revised  from  or  devised. 

L.  1837.  ch.  460.  fi  73.  ^j^^  complaint  must  describe,  with  common 

e4  0AT»          — xu            -x2       J  certainty,    the    real    property,    descended    or 

§  180.  Recovery  to  be  apportioned.  devised  to  the  defendant;  and  must  specify  its 

In  such  an  action,  the  sum  which  the  plaintiff  value.     (Added  by  L.  1920,  ch.  919,  in  effect 

is  entitled  to  recover,  for  damages  and  costs,  Apr.  15,  1921.) 

must  be  apportioned  among  all  the  defendants.  Derivation.— Code  civ.  proc  1 1851,  without  change; 

in  proportion  to  the  value  of  the  real  propertv  originally  revised  from  R.  S.,  pt.  3.  ch.  8.  tit.  3,  1 44. 

descended  to  each  heir,  or  devised  to  each  .,..^.    ,.          .       1.       xi.        ^^j 

devisee,  as  the  case  may  be,  as  prescribed  in  §  W-  Judgment;  when  to  be  satisfied  out 

section  one  hundred  and  seventy-two  of  Jthis  <**  '®**  property. 

chapter,  for  a  similar  apportionment  among  If  it  appears  that  any  of  the  real  property, 

legatees  or  next  of  kin,  in  proportion  to  the  which  descended  or  was  devised  to  a  defendant, 

assets  received  by  them.    The  final  judgment  had  not  been  aliened  by  him  at  the  time  of 

must,  in  like  manner,  award  against  each  de-  the  commencement  of  the   action,  the  final 

fendant   the  proportionate  sum,   with   which  judgment  must  direct   that    the  debt  of  the 

he  is  chargeable.    (Added  by  L.  1920,  ch.  919,  plaintiff,  or  the  proportion  thereof  which  he  is 

in  effect  Apr.  15,  1921.)  entitled  to  recover  against  that  defendant,  be 
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L.  1909,  CH.  60. 

Sections  transferred  from  code  civ.  proc.,  by  L.  1920,  ch.  932,  only  are  given  here. 

iBTinn  TTTT  "'^  *^  filed.    The  real  property,  (tranted  bv 

AKii^.1^  jkui  jjjjj^   letters-patent,    may    thereafter    be    di»- 

effect    posedofby  thecammiBsioneTH  of  the  land  office, 

OS  if  the  letter»-piUent  .had   not  been   issued. 

(Added  by  L.  1920,  ch.  932,  id  effect  Apr.  15, 

Action  to  Vactte  Letters  Patent  1921.) 

SwlioD  138.  When 


'Tney-fuiend  may  mNDUun  a 
lov.  ficLuui  Li-ublfiby  junF. 
lae-L  Judsment-rdl  Bad  gffMt  of  Indcmecit 
ISS-b.  TnnKiript  u>    be    filed  in  euh    o 
wben  red  property  t*  tHuttad. 


i  lS9-b.  Transcript  to  be  filed  in  each  count; 
where  real  property  Is  situated. 

immediately    after   makinfc   the   entry    pre- 

1 1S8.  When  attomey-general  ma;  "inii'>H'''  scribed  in  the  last  section,  the  Becretarj-  of 

Iftjo^.  slate    must    trauBmit    a    certified    triuiBcript 

The    attomey^eneral    may    maintain    an  thereof  to  the  d«k,  or  the  r<^ater,  aa  the  ease 

action  to  vSo?S^let^pa""°^tS  ^^S^'  2t«^  h""^'^', ,7  '''^,"^  'Y  ^ 

by  the  people  of  the  aUte,  in  eithi  of  the  K^^ilif^r^^, '^!,i"^^'^?'  .saitu^ted. 

followinec^ee'  clerk  or  registeJ  must  file  it;  and^  it  the 

1    W&re  thCT  were  obtained  bv  means  of  letters-patent   are   recorded   in   hia   office,    he 

a  fraSu^t%«ti'on7o'?'^cSlm'^r^  a  ^^7^  tt  ^h'"' (ldd%'rr?^°  \' 

material  tact.  mSe  by.  w  with  the  knowledge  S5»^  "^^  '^;^..  ^\^f\  ''>■  ^-  ^^-  **■ 

or  consent  of,  the  person  to  whom  they  were  ^f:J°^*^J^y^\  *^'  ^*^'' 

jgP^gJ_                           '                                        '  DtrmUaD.— Code  dv.  proc,  ( i960,  mihout  ekam^. 

2.  Where  they  were  issued  in  ignorance  of  a 

materia]  tact,  or  through  mistake,  ARTICLE  XIV 

3,  Where  the  patentee,  or  those  clafming 

under  him,  have  done  or  admitted  an  act.  in  j^^ion  to  RecoTsr  Property  Escheated  or  Por- 

violatiOQ   ot   the   terms   and   conditions  upon  felted  for  Tnason 
which  the  letters-patent  were  granted,  or  have. 


Whenever  the  attorney'^eneral  has  good 
reason  to  t>elieve  that  any  act  or  omission, 
specified  in  this  section,  can  be  proved,  and 
that  the  person  to  be  made  defendant  has  no 
sufficient  legal  defence,  he  must  commence 
such  an  action.  (Added  by  L.  1920,  ch.  932, 
in  effect  Apr,  15,   1921.) 

DcrlTBtloii. — Code  civ.  proc,  f  1057,  withaut  EhuBB. 


13»e.    When 


I3»«. 


f  lS(h<.  Action  for  real  property,  escheated 
foreited. 

5  139.  Action  triable  by  jnry.  Whenever  the  attorney -general  has  good 
An  action,  brought  aa  prescribed  in  this  reason  to  bdleve  that  the  title  to,  or  right  of 
article,  is  triple,  of  course  ind  ot  right,  by  a  I>o««««on  o^  M>y  real  property  has  vtsted  in 
jury,  U  if  it  were  an  action  in  which  the  com-  ^e  People  of  the  state  by  ewheat.  or  by  con- 
plaint  demands  judgment  for  a  sum  of  money  '^«""'  "^  oirtlawry  for  U^eason,  he  must  cora- 
ouly,  and  n-ithout  procuring  an  order  of  the  mence  an  action  of  ejectment  to  rwover  the 
court  defining  the  issues.  (Added  by  L.  1920,  ?">P«"y-  ^i^^^"^  ^V  ^-  ^^^'  ''^-  ^32,  . 
ch.  932,  in  ^ect  Apr.  15,  1921.)  *?•■■  1*.  1921.) 

DtirlnllHi.— Code  civ.  proc..  1 19S8.  without  eiunce  I»«H»tlo»^-C«le  ei 

ol    »ib««.ce.  J  13j_j^  ^gjj^p  J, 

i  U»-a.  Judement-ioU  and  effect  of  judc-  or  judgment 

uent.  The  attorney-general  must  cause  a  notice, 

Where  final  judgment,  vacating  or  annulling  specifying  the  names  ot  the  parties  and  thi 
letters-patent,  is  rendered  in  an  action,  brought  object  of  the  action,  and  containing  a  brie 
as  prescribed  in  the  last  section,  the  attorney-  description  ot  the  property  affected  thereby 
geno^  must  cause  a  copy  of  the  Judgments  to.be  published  in  the  state  paper,  in  a  news- 
roll  to  be  forthwith  filed  in  the  office  of  the  paper  published  in  the  city  of  New  York,  anr 
secretary  «[  state;  who  must  make  an  entry  in  a  newspaper  published  in  each  c 
in  the  recwds  ot  the  commissionerB  of  the  land  whirfi  any  part  of  the  property  ia  ait 
office  stating  the  substance  and  effect  of  the  least  once  in  each  week,  for  twelve  si 
judgment,  and  the  time  wheti  the  judgment-  weeks,  before  an  issue  of  fact,  joinpd   i 


n  effect 

V,  profl..  t  1977.  without  chuise, 

>  be  published  before  liia' 


uited.  I 


art.  14                                             PUBLIC  LANDS  LAW  §{  13ge-139g 

action,  is  brought  to  trial;  or  where  jud^pient  of  the  land  office,  the  judgment  is  oonduave 

is  rendered   therein  in  favor  of  the  plmntifF.  upon  the  title  of  that  property,  as  against  all 

otherwise  than  upon  the  trial  of  an  issue  oi  persons,  except  those  wno  commence  an  action 

fact,  before  final  judgment  is  rendered.     (Add-  of  ejectment  for  the  recovery  thereof,  or  of  a 

ed  by  L.   1920,  ch.  932,  in  effect  Apr.  15,  part  thereof,  within  five  years  after  the  final 

1921.)  judgment  was  rendered  in  the  action  in  favor 

Dertfatton.— Code  oiv.  pidc.«  §  1978.  withoat  otaaDie|  of  the  people,  and  the  judsment^roll  was  filed 

thereupon.    If  a  person  who  might  maintain 

§  189-e.  When  unknown  daimants  may  be  an  action  is  at  the  time  the  ju<fcnent-roU  is 

made  defendants.  filed  within  the  age  of  twenly-bne  years,  or 

If  the  property  is  not  occupied,  and  no  i>er8on  insane,  or  imprisoned  under  a  criminal  charge. 

is  known  to  the  attomey-genenJ  as  claiming  or  in  execution  upon  conviction  of  a  criminal 

title  thereto,  the  defendant  or  defendants  may  offense,  for  a  term  less  than  life,  the  time  of 

be  designated  as  "unknown  claimants,''  with-  such  liability  is  not  a  part  of  the  time  limited 

out  any  other  description.     When  the  name  in  this  section,  for  commencing  such  action, 

becomes  known  an  order  must  be  made  for  in-  except  that  the  time  so  limited  cannot  be  ex- 

serting  the  true  name  in  the  same  manner  and  tended  more  than  five  years  after  the  disa- 

by  the  same  proceedings  as  in  any  other  dvil  bility  ceases,  or  after  the  death  of  the  person 

action.    (Added  by  L.  1920,  ch.  932,  in  effect  so  disabled.     (Added  by  L.  1920,  ch.  932,  in 

Apr.  15,  1921.)  effect  Apr.  15,  1921.) 

Derivatton.— Code  civ.  proc,  1 1979,  without  change  DcrlTatton.— Coda  etr.  pioo.,  ff  375,  1980.  without 

of  mlNitaiioe.  ohaoge  of  aubstanoe. 

§  lS9-f.  Effect   of   judgment    against    un-  §  139-g.  Attorney-general  to  report   recov- 

known  daimants.                                             -  eiies  to  commissioners  of  land  office. 

Where,  in  an  action  of  ejectment,  to  recover  The  attorney-general  must,   from   time  to 

property  aUeged  to  be  escheated,  brought  as  time,  make  a  r^>ort  to  the  commissioners  of 

prescribed  in  the  last  section,  final  judgment  the  land  office,  of  aU  the  real  property  recovered 

m  favor  of  the  people  is  rendered  against  un-  by  the  people,  in  any  action  brought  pursuant 

known  claimants,  and  the  real  property  re-  to  this  article.    (Added  by  L.  1920,  di.  932, 

covered  thereby  is  afterwards  sold  and  con-  in  effect  Apr.  15,  1921.) 

veyed,  under  the  direction  of  the  commissioners  Derlvatton.— Code  civ.  proc.,  1 1981,  without  ohange . 


if  20-26 


CONSOLIDATED  LAWS 


art.  2ft 


PUBLIC  OFFICERS  LAW 

L.  1909|  CH.  61. 
Sections  traosferred  from  code  civ.  proc,  by  L.  1920,  ch.  931,  only  are  given  here. 

sion  is  not  otherwise  made  bv  law^  proof  of  a 
demand  for  the  money  from  ime  officer,  or  that 
a  demand  cannot  be  made  with  due  mUgence. 
(Added  by  L.  1920,  ch.  931,  in  effect  Apr.  15, 
1921.) 


ARTICLE  8-A 

(Article  added  by  L.  1920,  ch.  931,  in  effect 

Apr.  15,  1921.) 

Actions  on  Official  Bonds  or  Undertakings 

Seetkm  20.  Action  upon  offioiaLbaiid  or  uikdortakinc. 

21.  Application  may  be  made  ex  parte. 

22.  Proof  to  accompany  application. 

23.  ORiergnmttnfl6»ye;a«t«o]iihMneupoQ. 

24.  Sueceaaive  actions. 

25.  Indonement  upon  execution. 

26.  CoUeetion  ol  eaectttkm;  when  a  defenae  to 

aubeeqiueat  action. 

27.  When  claimants  entitled  to  ratable  distribu- 

tion. 
2S.  Reoeivers,    aaaiKneee   and    tnistees    deemed 
public  officen. 

§  20.  Action  upon  official  Bond  or  undertaking. 


Deflfatkm. — Code  ctv.  proc.,  §  1880,  last  port,  and 
§  1891,  without  change  of  substance. 

§23.  Order  granting  leave;  action  ttMceiqioii. 

Upon  such  an  application,  the  court  must 
grant  an  order,  permitting  the  applicant  to 
maintain  an  action  upon  tne  bond  or  under- 
taking. The  action  must  be  brought,  in  the 
court  which  granted  the  order,  by  the  api^ 
cant  as  plaintiff;  and  it  may  be  maintamed, 
as  if  the  applicant  was  the  obligee  named  in 
the  bond  or  undertaking,  except  as  otherwise 
expressly  prescribed  in  this  article.     (Added 


Where  a  public  officer  is  reqiured  to  give  an    by  I^-  1920,  ch.  931,  in  effect  Apr.  16,  1921.) 


official  bond  or  undertaking,  and  special  pro- 
vision is  not  made  by  law  for  the  prosecution 
of  the  bond  or  undertaking,  by  or  for  the  benefit 
of  a  person  who  has  sustained  by  his  default, 
delinquency  or  misconduct,  an  injury,  for 
which  the  sureties  upon  the  bond  or  under- 
taking are  liable,  such  a  person  may  apply  for 
leave  to  prosecute  such  official  bond  or  under- 


Deilvatlon. — Code  civ.  proo.,  1 1881,  without  chance 
of  substance. 

§  24.  Successive  actions. 

The  same,  or  any  other  applicant,  may,  in 
like  manner,  either  before  or  after  jud^ent 
in  the  first  action,  obtain  an  order,  permitting 
him  to  maintain  another  action,  m  the  same 


taking.    Such  application  ahall  be  made  to  th;    Ser^'dS^l  T^nduct^'tn^^.S 
f^"!^'.:^:^^  ^W^1,J^*?'T^^  Prtf    of.BUch  orders  may  be  eucoeedyely  made:  axKl 


in  this  article.     (Added  by  L.  1920,  ch.  931, 

in  effect  Apr.  16,  1921.) 

Derivation. — Code  civ.  proc.,  f  1888.  The  section  also 
oorera  the  first  sentenoe  of  code  oiv.  proc,  1 1880,  relating 
to  shezi£Fs,  §  1886,  relating  to  surrogates,  and  §  1887,  re* 
latin^  to  county  treasuiezs.  Section  1887  is  superseded 
oertamly  as  to  all  towns  of  the  state  except  New  York. 
The  provisions  of  this  and  the  following  sections  are 
sufficient  to  enable  a  person  iniured  to  prosecute  the  bond 
or  undertaking  of  the  chamberlain  of  the  city  of  New  York 
if  he  be  deemeid  a  treasurer  within  the  meaning  of  1 1887. 
This  section  also  supersedes  §  1889.  The  last  sentence  is 
from  §  1890. 


neither  of  the  actions  authorized  ther^y  is 

affected  by  the  pendency  of,  or  the  recovery 

of  judgment  in,  any  other,  except  as  otherwise 

expressly  prescribed  in  tnis  article.     (Added 

by  L.  1920,  ch.  931,  in  effect  Apr.  15,  1921.) 

Derivatton. — Code  dv.  proc.,  §  1882,  without  change 
of  substance. 


§  25.  Indorsement  upon  execution. 

Wherq  an  execution  is  issued  upon  a  judg- 
ment, recovered  against  the  public  officer  and 
§  21.  Application  may  be  made  ex  parte.  •  any  of  his  sureties,  in  an  action,  brought  pur- 
Such  application  may  be  made  without  ^uant  to  this  article,  the  plaintiff's  attorn^ 
notice;  but  in  that  case  the  officer,  or  either  naust  indorse  thereon  a  direction  to  collect 
of  his  sureties,  may  apply  upon  notice,  to  vacate  ^5^  same,  m  the  first  place  out  of  the  property 
an  order  permitting  the  applicant  to  maintain  ™  ^^^  public  office,  and,  if  sufficient  property 
an  action,  upon  any  ground  showing  that  it    cM"iot  be  foimd,  then  to  collect  the  deficiency 

ought  not  to  have  been  granted.    (Added  by    ^V^i^^^^^t®  W^^^  ^i  ^^%.^^K^^  fiwreties. 
_e»"  -      "        -  -    ---—        -"     (Added  by  L.  1920,  ch.  931,  in  effect  Apr.  15, 

1921.) 


L.  1920,  ch.  931,  in  effect  Apr.  15,  1921.) 

DerlTatloa. — Code  civ.  proc..  §  1892,  without  change 
of  substance. 


Derlratlon. — Code  dv.  proc,  §  1883,  without  change 
of  substance,  when  construed  in  connection  with  §  1889. 


§  22.  Proof  to  accompany  applicatkm. 

The  application  must  be  accompanied  with        §  26.  CoUeetion  of  execution;  whax  a  defence 

1.  A  certified  copy  of  the  official  bond  or    ^  subsequent  action. 


copy 
undertaking; 

2.  Proof  by  affidavit  of  the  default  or  mis- 
conduct complained  of,  and  that  satisfaction 
of  the  same  has  not  been  received. 

3.  If  tile  default  consists  of  the  non-payment 
of  money,  and  the  applicant  has  not  recovered 
judgment  against  the  officer,  or  special  provi- 


It  is  a  defence  by  a  surety,  against  whom 
an  action  is  brought  upon  an  official  bond  or 
undertaking,  that  he,  or  anv  other  surety  oi 
sureties^  have  been  or  will  be  compelled,  foL 
want  of  sufficient  property  of  the  public  officer 
to  pay,  upon  one  or  more  judnnents  recovered 
against  him  or  them,  upon  the  same  bond  or 


UM 


I 


art.  2a 


PUBLIC  OFFICERS  LAW 


27,  28,  66a,  68a 


undertaking,  an  aggregate  amount,  exclusive 

of  costs,  officers'  fees,  and  expenses,  equal  to 

the  sum  for  which  the  defendant  is  liable,  by 

reason  of  the  bond  or  imdertaking.     It  is  a 

partial  defence,  that  the  difference  between 

the  aggr^ate  amount,  so  paid,  or  to  be  paid, 

and  the  sum  for  whidi  the  ddfendaut  is  thus 

liable,  is  less  than  the  amount  of  the  plaintMf's 

demand.    (Added  by  L.  1920,  ch.  931,  in  effect 

Apr.  16,  1921.) 

DertTAtton.— Code  otv.  proc..  §§  1894,  1889,  without 
ohange   of  substance. 

§27.  When  claimants  entitled  to  ratable 
distrilMition. 

If  the  aggregate  amoimt  of  the  liabilities, 
whidi  might  be  recovered  by  actions  upon  an 
official  bmid  or  undertaking,  as  prescribed  in 
this  article,  exceeds  the.  sum  for  which  the 
sureties  are  liable,  the  court  must,  upon  the 


court  or  a  jud^e,  is  a  public  officer,  within  the 
meaning  of  this  article;  but  where  he  was  ap- 
pointed by  or  pursuant  to  the  order  of  a  court, 
or  in  proceedings  supplementary  to  execution 
against  property,  the  application  for  leave  to 
prosecute  his  official  bona  or  undertaking  must 
be  made  to  the  court  by  which,  or  pursuant  to 
whose  cffder,  he  was  appointed,  or  in  which 
the  judgment  was  rendered,  as  the  case  may 
be.  (Added  by  L.  1920,  ch.  931,  in  effect  Apr. 
15,  1921.) 

IlerlT»tloii«— Code  dv.  proo..  f  1S90,  without  ofaADja 
of  si^>stanee.  Last  ssntMioe  of  §  1890,  eofewd  by  f  aQ» 
supra. 


{66^.  Pees   for   certification   or   exempli- 
fication. 

Whenever  there  shall  be  presented  to  any 


applioatiMk  of  a  person  who  has  obtained  leave    public  officer  for  certification^  or  exemplifica- 


to  prosecute  the  bcmd  or  undertaking^  made 
upon  notice  to  the  plaintiff's  attorney,  m  each 
action  then  pending  upon  such  bond  or  under- 
taking, add  in  esyai  uncollected  judflment  re« 
covered  thereupon,  direct  and  provide  for  the 


tion,  a  previously  prepared  legibly  typewritten 
or  printed  copy  of  any  document,  paper,  book 
or  record  in  such  officer's  custody,  the  fees  m 
sudi  case,  (gt  oertificatioa  or  exemplification, 
shall  be  at  the  rate  of  three  cents  for  each  folio; 


distribution  of  the  money,  collected  out  of  the    but  the  minimum  total  charge  for  certification 


property  of  the  sureties,  among  the  persons 
m  favor  of  whom  the  liabilities  have  accrued, 
in  proportion  to  the  amount  which  each  one 
ia  entitled  to  recover;  to  be  ascertained  by  a 
reference,  or  in  such  other  manner  as  the  court 
directs.  For  the  purposes  ol  the  motion  an 
order  may  be  made  by  a  judge,  forbidding  the 
payment  to  the  plaintiff  m  any  action,  of  the 


or  exemplification  in  all  eases  shall  be  twenty- 
five  cents.  (Added  by  L.  1920,  ch.  931,  in 
effect  Apr.  15,  1921.) 

Derivation. — Code  civ.  proc,  §  3306a. 

§  68-a.  Fees  for  oath  or  admowledgment. 
Any  officer,  authorised  to  perform  the  serv- 


refund  any  money,  coUecte/Iiid  r^ved  by  ^^  certifying  the  same  when  required  accept 

him,  in  g6od  faith,  before  service  of  notice  of  ^^f«,  *^<>**J»  '^^  »  specially  prescribed  by 

such  an  order.    (Added  by  L.  1920,  ch.  931,  «^^^^'  *T!l^«  ^^^'    _^.-  .       ^.        ,        , 

in  effect  Apr.  15,  1921.)  2.  For  taking  and  certifying  the  acknowl- 

■__^__     ^  .*   .       ^     -  -o««  -j*i_  *  u  edgment  or  proof  of  the  execution  of  a  written 

DcnvaiMoii. — Code  civ.  pioc,  §1886,  witliout  okaae*     ;«-r-.,,«^«* .  ^«  ««^  *«««,*-  «««.  ,.»««<,• 

ofsubAtance.                    f     »  •  instrument;  by  one  person,  twenty-live  cents; 

and  by  each  additional  person,  twelve  cents; 
for  swearing  each  witness  thereto,  six  cents. 
(Added  by  L.  1920,  oh.  931,  in  effect  Apr.  15, 
1921.) 
Dtrlvatloii«">Cod«  civ.  proc.,  1 3208. 


§  28.  Receivers^    assigneee    aad     tmsteee 
deemed  public  officers. 

A  receiver,  an  assignee  of  an  insolvent  debtor, 
or  a  trustee  or  other  officer,  appointed  by  a 


tun 


If* 


CONSOLIDATED  LAWS 


REAL  PROPERTY  LAW 

L.  1909,  CH.  62. 
Sections  transferred  from  code  civ.  proc,  by  L.  1920,  cb.  930,  only  are  given  here. 


ARTICLE  XIV 


Action  for  Dower 


*72.  Dower,  hoi  . 
473.  Report  thAnupon- 
471.  SettiDiuds  report. 
47S.  Fmb  uid  eipenMa. 
47S.  FJiuI  judcnunt. 

may  momfy  judotaE 

479.  AppeiU  not  to  lUy  «« 

4S0.  PluntSauyooanntlo 
481.  Delandut  nuky  dodhd 

insB  tiwnupoQ. 
483.  Interioeutoiyludnnantfor 
48S.  DiiwBoothatmpMt '--'-■-' 


'fO  pay  iC;  pR»eed- 


487.  R«poRo[uts. 
4Sa.  Flnsl  judfmea 


r    det^miliitLtioD    4 


5  480.  LimiUtion  of  action  for  dower.  __   .      .._  _     _    __    ..._ 

An  action  for  dower  muat  be  commenced  where  the  people  of  the  Btate  of  N( 

by  a  widow,  within  twenty  years  after  the  ™*de  a  party  defendant,  ae  htiQjn  provided, 

death  o(  her  husband;  but  if  she  is,  at  the  time  *^e  complaint  shall  set  forth,  in  addition  to 


or  if  by  anj;  judgment  or  decree  of  h  court  of 
mxad  within  the  same  time  and  concerning 
the  land  in  question,  wherein  such  owner  or 
owners  were  parties,  such  rigbt  of  dower  shall 
have  been  distinctly  rect^jniied  as  a  subsisting 
claim  against  said  lands,  the  time  after  the 
death  of  her  husband,  and  previous  to  such 
acknowledgment  in  writing  or  such,  recogni- 
tion by  judgraent  or  decree,  is  not  a  part  of 
the  time  limited  by  this  section,  (.\dded  by 
L.  1920,  ch.  930,  in  effect  Apr.  15,  1931.) 

DcilTattoa.— Code  dv.  pioc..  S 1590.  u  ud.  by 
L.  1882,  ob.  277,  vjtbout  nhuias;  MiginaJly  nvianl  Inic 
R.  S..PC.2.  ch.1.  tjt.  3,!18. 

i  461.  Necsssary  driendants. 

Where  the  property,  in  whioli  dower  is 
claimed,  is  actually  occupied,  the  occupant 
thereof  must  be  made  defendant  in  the  action. 
Where  it  is  not  so  occupied,  the  action  mtist  be 
brought  against  some  person  exncising  acts 
of  ownership  thereu|XJn,  or  claiming  title  thereto, 
or  an  interest  therein,  at  thetime  of  the  com- 
mencement of  the  action,  (Added  hv  I,.  1920. 
ch.  930,  in  effect  Apr.  15,  1921,) 

DcrlTatkiD.— Cods  at.  proc,  1 1597,  mihout  chsnge. 

{  463.  Who  may  be  joined  as  defendants. 

1.  In  either  of  the  cases  roecified  in  the  loot 
section  any  other  person,  claiming  title  to,  or 
the  right  to  the  possession  of,  the  real  property 
in  which  dower  is  claimed,  may  be  joined  as 
defendant  in  the  action, 

2.  The  people  of  the  state  of  New  York  may 
be  made  a  party  defendant  in  un  action  for 
dower  where  the  people  of  the  state  of  New 
York  have  an  interest  in  or  a  lien  upon  the 
lands  affect«d  thereby,  in  the  same  manner  as 
a  private  person.  In  such  a  cnso  the  summons 
must  be  served  upon  the  attorney-general,  who 
must   appear   in   behalf   of   the   people.      But 

York  a. 


the  other  matters  required,  detailed  tacts  show- 
ing the  particular  nature  of  the  intCTest  in  or 
the  lien  on  lie  said  real  property  of  the  people 
of  the  state  of  New  York  and  the  reason  for  mak- 
ing the  people  a  party  defendant.  Upon  failure 
to  state  such  facta  uie  complnint  shall  be  dis- 
missed as  to  the  people  of  the  stat*  of  New 


.  Imprisoned  on  a  criminal  charge,  or  in 
cution  upon  conviction  of  a  criminal  offence, 
for  a  term  less  than  for  life; 

The  time  of  such  disability  is  not  a  part  of  j  j  l    -t   ■ 

the  time  limited  by  this  section.     And  if  at  ^o^i^-  (Added  by  L. 

any  time,  before  such  claim  of  dower  has  be-  Apr,  15,  1921.) 

oomebarredby  the  aboveiapseof  twentyyears,  ,  Derivation^— Code   civ.    proc.    {  159S.  u  am.  by 

the  owner  or  owners  of  the  lands  subject  to  ^-  iei3.''ii.T73. w,thouich««eof™i«i«,ce. 
such  dower,  being  in  possession,  shall  have        s  463.  Actions  where    d^endants    claim  in 

recogniied  such  claim  of  dower  by  any  state-  sersralty. 

ment     contained    in    a    writing    under     b^,         i„  „„ ,•  „  .„  _„ .„  .         j'  ,    ^ 

*  So  in  orifinBl.   Doa*  not  eoofonu  to  geeCion  h 


art.  14                                              REAL  PROPERTY  LAW  §f  4d4-472 

persons  in  possession  of,  or  claiming  title  to,  the  §  468.  Action  barred  by  assignment  of  dower, 

property,  or  any  pwrt  thereof,  may  be  inaae  The  acceptance,  by  a  widow,  of  an  aasign- 

defendante,   although   they   powess  or   claim  mgnt  of  dower,  in  satisfaction  of  her  claim  upon 

/a!i^*^  ?^?"®^i.^'*!?°2o^**^^^L*^  severalty,  the  property  in  question,  bars  an  action  for 

i^t  X    ^^  ^-  ^^^'  ^^'  ^^'  '^  ^^  ^P'-  ^^'  dower,  and  may  be  pleaded  by  any  defendant. 

^^^•>  (Added  by  L.  1920,  ch.  930,  m  effect  Apr.  15, 

DtflvatkMi. — Code  civ.  proo.»  1 1599,  without  changB.  1921.) 

Bcrlvatloii. — Code  dv.  proc.,  $  1604,  without  change; 

§  464.  Damages  nuiy  be  recovered;  how  esti*  originally  revised  from  r.  s..  pt.  2.  oh.  i,  tit.  3.  §  23. 

„rv  *           -J                                    •      .1  §469.  Collusive  recovery  not  to  prejudice 

Where  a  widow  recovers,  m  an  action  there-  infant, 

for,  dower  in  property,  of  which  her  husband  xm.'           •  i           ^  i.     •          •  Ui.  i.    j 

diell  sebed,  she  mSy  kLo  recover,  in  the  same  J??*^/ 3'*^°''' ^°^ ^"^f  ^''^\^aT'^1 

action,  daLigee  fo?  withholding  W  dower,  to  rfovere  dower  against  an  infant,  by  the  default 

the  aiAoimtTf  one-third  of  the  iinual  value  of  ?'  '^^"i'T^^  ^{?  ST^S^l  **"£  "^??**  '^'^  '^\ 

the  mesne  profits  of  the  property,  with  interest;  be  prejudiced  th«>eby;  but  when  he  comes  of 

to  be  computed,  where  t*he  Ictiok  is  against  the  l'i^-5«f '  ^*  "^5^  M"*  '"'  "**'*?  "*  ^i^^'^*' 

heir,  from  her  husband's  death,  or,  where  it  is  ^^,t^  T"*^"!^'^  ^^r^'  ^""f^^l  ^° 

agaiVt  any  other  person,  from  the  time  when  ?!??«[""?  *''*?^*^  1°'  *te'-  T^  <*«««*e«' 

sKe  demanded  her  Sower  of  the  defendant;  and  ^^^  ^^t  Vw  ^''^  ahe  entered  mto  P^session, 

in  each  case,  to  the  time  of  the  trial,  or  applica-  ^'^i!^*!;''  TlAl^n  ^??HH^°W*T* 

tion  for  judgment,  as  the  case  ma/be;  but  not  ^SSTT^ff^n  Iw  A^^r  ??'  i«A^       ^     " 

exceeding  ril  yeari  in  the  whole.   The  damages  ^^^0,  ch.  930,  m  effect  Apr.  15, 1921.) 

shall  not  include  any  thing  for  the  use  of  per-  o^'^^,^;^^^  th^^i^^X^tT^':'^' 
manent  improvements,  made  after  the  death  of 

the  husband.    (Added  by  L.  1920,  ch.  930,  in  §  470.  Complaint 

effect  Apr.  15,  1921.)  The  complaint,  in  an  action  for  dower,  must 

Derlvatloii.— Code  civ.  proc.,  §  1600,  without  change;  describe  the  property  claimed  with  common 

originaUy  revised  from  R.  S..  pt.  2,  ch.  1,  tit.  3.  |§  1(^21.  certainty,  by  settins  forth  the  name  of  the 

township  or  tract  and  the  number  of  the  lot,  if 

§  465.  Damages  ui  action  against  alienee  of  there  is  any,  or  in  some  other  appropriate 

husband.  manner,  so  that  from  the  description,  possession 

Where  a  widow  recovers  dower,  in  a  case  not  of  the  property  claimed  may  be  delivered  where 

specified  in  the  last  section,  she  ma^  also  recover,  the  plaintiff  is  entitled  thereto,  and  must  set 

in  the  same  action,  damages  for  withholding  her  forth   tiie  name   of   the  plaintiff's   husband. 

dower,  to  be  computed  from  the  commencement  (Added  by  L.  1920,  ch.  930,  in  effect  Apr.  15, 

of  the  action;  but  they  shiJl  not  include  any  1921.) 

thing  for  the  use  of  permanent  improvements.  Derivation.— Code  civ.  proc.,  f  1606.  substituting  the 

made  since  the  property  was  aliened  by  her  J®**<4*i^^l'o'*u*r*?."\**i  iM-^^^f?**^?^,^^^^ 

u^^^U^r^A      T«  «ii  5.«k!».  »»^^4..   *u^  ««wv^  «...  *  »rom  R.  S.,  pt.  3,  ch.  5,  tit.  1,  1 10,  in  part.    §  1511  ongi- 

husband.    In  all  other  resoects,  the  same  must  nally  revSy^from R.  S., pt.  3,  Jh.  6,  tit!T  1 9.  and partof 

be  computed  as  prescribed  in  the  last  section.  I  lo. 

(Added  by  L.  1920,  ch.  930,  in  effect  Apr.  15,  547^,  Interlocutory  judgment  for  admeasure- 

^"'^  *^  ment 

Derlvatloii. — Code  civ.  proc,  { 1601,  without  change.  t*  ^1      j  *     j      .         1        1  i.     w  • 

If  the  defendant  makes  default  m  ai)peanng 

s  AAA   n.»«.<r<.o  »i.o..<>  .^^^1  ^^^^\^  -*-.  or  pleading;  or  if  the  right  of  the  plaintiff  to 

§466.  Damages  where  several  parcels  are  ^^^^  -^"^^^  disputed  by  the  answ^,  or  if  it 

'                    .                          ,     .       ,  appears,  by  the  verdict,  report,  or  decision  upon 

The  last  two  sections  do  not  authorize  the  a  trial,  that  the  plaintiff  is  entitled  to  dower  in 

recovery,  against  a  defendant  who  is  joined  the  real  property  described  in  the  complaint, 

with  others,  of  damages  for  withholding  dower,  an  interlocutory  judgment   must  be  rendered; 

in  any  portion  of  the  property  not  occupied  or  which,  except  as  otherwise  prescribed  in  this 

claimed  by  him.    (Added  by  L.  1920,  ch.  930,  article,  must  direct  that  the  plaintiff's  dower  in 

m  effect  Apr.  15,  1921.)  jj^e  property,  particularly  describing  it,  be  ad- 

I>erlvatioB.^Oode  dv.  proc.,  f  1602,  without  change,  measured  by  a  referee,  designated  in  the  judg- 
ment, or  by  three  reputable  and  disinterested 

§  467.  Damages   apportioned  between  heir  freeholders,  designated  therein,  as  commisioners 

and  alienee.  for  that  purpose.    (Added  by  L.  1920,  ch.  930, 

Where  a  widow  recovers  dower  in  real  prop-  ^^  effect  Apr.  15, 1921.) 

erty  aliened  by  the  heir  of  her  husband,  sne  Derivation. — Code  dv.  proc,  §  1607,  without  change. 

may  recover,  in  a  separate  action  against  him,  M,««  f^f^  Itm^'JiitCt^tt^rrrl 

her  damages  for  withholding  her  dower,  from  ch.  5,  tit.  1,  f  55;  oh.  8.  tit.  7.  §f  9. 10. 

the  time  of  the  death  of  her  husband  to  the  time  e  ^.70    n^»^«  i*««  •^•m«.««.«>a/1 

of  the  alienation,  not  exceeding  six  years  in  the  1,472.  Dower,  how  admeasured, 

whole.    The  sum  recovered  from  him  must  be  ^^^  referee  or  the  commissioners  must  exe- 

deducted  from  the  sum,  which  she  would  other-  cute  Uieir  duties  in  the  following  manner: 

wise  be  entitled  to  recover  from  the  grantee;  and  1-  They  must,  if  it  is  practicable,  and,  in  their 

any  sum  recovered  as  damages  from  the  grantee,  opinion,  for  the  best  interwts  of  all  the  parties 

must  be  deducted  from  the  sum,  which  she  concerned,  admeasure  and  lay  off ,  as  speedily  as 

would  otherwise  be  entitled  to  recover  from  the  possible,  as  the  dower  of  the  plajntiff,  a  distinct 

heir.    (Added  by  L.  1920,  ch.  930,  in  effect  Apr.  parcel,  constituting  theone^third  part  of  thereal 

15  1921.)  property  of  which  dower  is  to  be  admeasured, 

iKarivatloii.-Code  civ.  oroc..  1 1603.  without  change;  desipiating  the  part  SO  laid  off  by  posts,  stones, 

originally  revised  from  R.  8.,  pt.  2,  ch.  1,  tit.  3,  f  23.  or  Other  permanent  momuments. 
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2.  In  makixig  the  admeaflurement,  th^  must 
take  into  consideration  any  permanent  improve- 
ments, made  upon  the  real  property,  after  the 
death  of  the  plaintiff's  husband,  or  after  the 
alienation  thereof  by  him;  and,  if  practicable, 
those  improvements  must  be  awarded  within 
the  part  not  laid  off  to  the  plaintiff;  or,  if  it  is 
not  practicable  so  to  award  them,  a  deduction 
must  be  made  from  the  part  laid  off  to  the 
plaintiff,  proportionate  to  the  benefit  which  she 
will  d^ ve  from  so  much  of  those  improvements, 
as  is  included  in  the  part  laid  off  to  her. 


§476.  Final  judcment 

Upon  the  report  being  confirmed  by  the  oourt, 
final  jud^ent  must  be  rendered .  If  Uie  referee 
or  conmiissioners  have  admeasured  and  laid  off 
to  the  plaintiff  a  distinct  parcel  of  the  property, 
the  judgment  must  award  to  her,  during  her 
natural  life,  the  possession  of  that  parott,  de- 
scribing it,  subject  to  the  payment  of  all  taxes, 
assessments,  and  other  chac^,  accruing  there- 
upon after  she  takes  possession.  If  the  referee 
or  the  conunissioners  report,  that  it  is  not  prac- 
ticable, or  that,  in  his  or  their  opinion,  it  is  not 


3.  If  it  is  not  practicable,  or  if,  in  the  opinion    for  the  best  interests  of  all  the  parties  eon- 


of  the  referee  or  commissioners,  it  is  not  for  the 
best  interests  of  all  the  parties  concerned^  to 
admeasure  and  lay  off  to  the  plaintiff  a  distinct 
parcel  of  the  property,  as  prescribed  in  the  fore- 
going subdivisions  of  this  section,  they  must 
report  that  fact  to  the  coiu*t. 


cemed,  so  to  admeasure  and  lay  off  a  distinct 
parcel  of  the  property,  the  final  judgment  must 
direct,  that  a  sum,  fixed  by  the  court,  and 
specified  therein,'  equal  to  one-third  of  the 
rental  value  of  the  real  property,  as  ascertained 
by  a  reference  or  otherwise,  be  paid  to  the  plain- 


4.  They  may  employ  a  surveyor,  with  the  tiff,  annually  or  oftener,  as  directed  in  the  iud«- 
necessary  assistants,  to  aid  m  the  admeasure-  nignt,  during  her  natural  life,  for  her  daw»ui 
ment.    (Added  by  L.  1920,  ch.  930,  in  effect    the  property;  and  that  the  sum  so  to  be  paid,  be 


and  remain  a  change  upon  the  property,  during 
her  natural  life.  The  final  jucument  may  also 
award  damages  for  the  wiuxholding  of  dower. 
(Added  by  L.  1920,  ch.  930,  in  effect  Apr.  15, 
1921.) 


DeriTatfon.— Cod9  dv.  pn».,  1 1018.  without  nhaiMtni 
origiiuiUy  revifed  from  R.  B.,  pt.  3»  eh.  8»  tSt.  7.  1 18,  umI 
L.  1869.  oh.  433,  §  8.  in  part. 

§477.  Plaintiff  may  recover  sum  awaided; 
court  may  modify  judgment. 

The  plaintiff  may,  from  time  to  time,  main- 
tain an  action  against  the  owner,  or  a  person 
who  was  the  owner  of  the  property,  to  recover 


Apr.  15,  1921.) 

DerirsllDQ. — Ckxle  oiv.  proc.  S  1(K)0,  without  chasge; 
originally  revised  from  R.  8.,  pt.  3,  ch.  8,  tit.  7,  |  13, 
subdfl.  1,  2,  4,  aa  am.  by  L.  1869.  oh.  433. 

(473.  Report  thereupon. 

All  the  commissioners  must  meet  together  in 

the  performance  of  any  of  their  duties;  but  the 

acts  of  a  majority  so  met  are  valid.   The  referee, 

or  the  commissioners,  or  a  majority  of  them, 

must  make  a  full  report  of  their  proceedings, 

specifsring  therein  the  manner  in  which  they 

have  discharged  their  trust,  with  the  items  of 

their  charges,  and  a  particular  dascription  of  the    any  instalment  of  the  sum^  so  awarded  to  her 

for  her  dower,  which  became  due  during  his 
ownership,  and  remains  unpaid.  Or,  u  an 
instalment  remains  due  and  unpaid,  she  may 
maintain  an  action  to  procure  a  sale  of  the  prop- 
erty, and  enforce  the  payment  ai  the  instal- 
ments, due  and  to  become  due,  out  of  the  pro- 
ceeds of  the  sale.  Such  an  action  must  be 
conducted,  as  if  the  charse  upon  the  real  prop- 
erty was  a  mortgage  to  the  same  effect,  if,  at 
any  time,  it  is  made  to  appear  to  the  court,  Uiat 
the  rental  value  of  the  real  property  has  materi- 
ally increased  or  diminished,  tne  court  may,  by 
an  order,  to  be  made  upon  notice  to  all  the  per- 
sons interested,  modify  the  final  judgment,  by 
increasing  or  diminishing  the  sum  to  be  paid  to 
the  plaintiff.  (Added  by  L.  1920,  eh.  930,  in 
effect  Apr.  15,  1921.) 
Itarlfatloii.— Code  dv.  proe..  f  iei4,  without  chaote; 


portion  admeasured  and  laid  off  to  the  plaintiff; 
or,  if  they  rc^Mirt  that  it  is  not  practicable,  or 
in  their  opinion,  it  is  not  for  the  best  interests 
of  all  the  parties  concerned,  to  admeasure  and 
lay  off  a  distinct  parcel  of  the  property,  of  which 
dower  is  to  be  admeasured,  tney  must  state  the 
reasons  for  that  opinion,  and  all  the  facts  relat- 
ing thereto.  The  report  must  be  acknowledged 
or  proved,  and  certified,  in  like  manner  as  a 
deed  to  be  recorded,  and  must  be  filed  in  the 
office  of  the  clerk.  (Added  by  L.  1920,  ch.  930, 
in  effect  Apr.  15,  1921.) 

DcrlTatloii.— Code  oiy.  proe.,  §  1610.  wHhoat  ohange; 
origmaUy  reviaed  from  R.  8.,  pt.  8,  on.  8,  tit.  7.  1 13, 
■ahd.  3  and  1 16,  aa  am.  bgr  L.  1869,  eh.  438. 

§474.  Setting  aside  report 

Upon  the  application  of  any  party  to  the  ae- 


tion,'and  upon  good  causeshown,  the  court  may     ^^^vatny reviaed fram L. Ite. flh."483, § 8. ia part. 

set  aside  the  report,  and,  if  necessary,  may  ap-        §  478.  Junior  incumbrancers;  not  affected  by 

point  new  commissioners,  or  a  new  referee,  who    admeasurement. 

must  proceed,  as  prescribed  in  this  article,  with 

respect  to  those  first  appointed.    (Added  by  L. 

1920,  ch.  930,  in  effect  Apr.  15,  1921.) 


Dwlfatton.— Code  thr.  proe..  f  1611,  without  ohanfe; 
Olisinally  reviaed  from  R.  8.,  pt.  3,  oh.  8,  tit.  7, 1 12. 

§  475.  Fees  and  expenses. 

The  fees  and  expenses  of  the  commissioners, 
or  of  the  referee,  including  the  expense  of  a  sur- 
vey, when  it  is  made,  must  be  taxed  under  the 
direction  of  the  court;  and  the  amount  thereof 
must  be  paid  by  the  plaintiff,  and  allowed  to 
her,  upon  the  taxation  of  her  costs.  (Added  by 
L.  1920,  ch.  930,  in  effect  Apr.  15, 1921.) 


Where  a  portion  of  the  property  is  admeas- 
ured and  laid  off  to  the  plamtiff  as  her  dower,  a 
lien,  which  is  inferior  to  the  plaintiff's  ri|[ht  of 
dower,  attaches,  during  the  life  of  the  plaintiff 
to  the  residue,  or  to  the  portion  or  share  of  tiu 
residue  which  was  subiect  to  it.  as  if  the  portioi 
laid  off  to  the  plaintiff  had  not  neen  a  part  c^  th€ 
property.    (Added  by  L.  1920,  eh.  930,  in  effect 
Apr.  15,  1921.) 


Dwlvatioii.~Code  dv.  proe..  i_1615,  without 

1870,011. 
byX.  1874,  di.  868. 


orUnalhr  reviaed  from  L.  1( 


717,  |8,inpari,aa 


I. — Code  eiv.  proe.,  f  1612,  without  <duuice; 
originally  a  eubetitute  for  R.  S.,  pt.  3,  eh.  8,  tat.  7, 1 12. 


§  479.  Appeal  not  to  stay  ezecotloiiy  if  imde] 
tiddng  is  given. 

An  appeal  from  a  final  judgment,  awardioj 
to  the  plaintiff  possession  of  the  part  admesfi 


uti 
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ured  aDd  laid  off  to  her,  does  not  stay  the  esecu-  cannot  foe  so  admeasured  and  laid  off,  the  inter- 
tion  thereof,  unless  the  court,  or  a  judge  thereof,  locutory  judgment  must,  except  in  the  case 
grants  an  order  directing  such  a  stay.  Such  an  specified  m  the  next  section,  dkect  that  the 
order  shall  not  be  granted,  if  an  undertaking  is  property  be  sold  by  the  sheriff,  or  by  a  referee 
given  on  the  part  of  the  respondent,  with  one  or  designated  therein:  and  that,  upon  the  con- 
more  sureties,  approved  by  the  court,  or  a  judge  firmation  of  the  sale,  each  party  to  the  action, 
thereof,  to  the  effect  that,  if  the  judgment  ap-  and  every  person  aeriving  title  from,  though, 
pealed  from  is  reversed  or  modified,  and  restitu-  or  under  a  party,  after  the  filing  of  the  judg- 
tion  is  awarded,  she  will  pay,  to  the  person  ment-roU,  or  of  a  notice  of  the  pendency  of 
entitled  thereto,  the  value  of  the  use  and  occupa-  the  action,  as  prescribed  by  law  oe  barred  of 
tion  of  Uie  part  so  admeasured  and  laid  off  to  and  from  any  right,  title,  or  interest  in  or  to 
her,  or  of  the  portion,  restitution  of  which  is  the  property  sold.  (Added  by  L.  1920,  ch.  930, 
awarded,  during  the  time  she  holds  posseasion  in  effect  Apr.  15,  1921.) 
thereof,  by  virtue  of  the  judgment.  (Added  by  Dsrtratlon.— Code  dv.  proo..  S  1619,  without  change 
L.  1920.  ch.  930,  in  effect  Apr.  15,  1921.)  of  subetanoe;  oricinally  reviaed  from  L.  1870,  oh.  717,  }  1. 

DerlvailoiL— Code  chr.  proc.  §  1616.  without  ohange:  "  ^^  and  »  3. 
originaUy  reviaed  from  L.  1869,  oh.  433.  §  4.  .  -«•    »v.       ^         ^«.   x  ^  «.     i  ij    ^ 

§  483.  Directions  that  a  part  be  kid  off. 

§  480.  Plaintiff  may  consent  to  receive  a        i^  a  case  specified  in  section  four  hundred 

gross  sum.  and  eighty  of  this  chapter  where  the  property, 

In  an  action  for  dower,  the  plaintiff  may,  at  or  a  part  diereof ,  consists  of  one  or  more  vacant 

any  time  before  an   interlocutory   judgment  or   unimproved   lots,   the  plaintiff's    consent 

is  rendered,  by  reason  of  the  defenoanrs  de-  may  contain  a  stipulation  to  take  a  distinct 

fault  in  appearing  or  pleading,  or,  where  an  parcel,  out  of  those  lots,  in  lieu  of  a  gross  sum. 

issue  of  fact  is  jomed,  at  amr  time  before  the  In  that  case,  the  interlocutory  judgment,  in- 

commencement  of  the  trial,  file  with  the  clerk,  stead  of  directing  a  sale,  may  direct  if  it  appears 

a  consent  to  accept  a  gross  sum,  in  full  satis-  to  be  just  so  to  do,  that  commissioners  oe  ap- 

faction  and  discharge  of  her  right  of  dower  in  pointed  to  admeasure  and  lay  off  to  the  plaintiff 

the  real  property  described  in  the   complaint,  a  distinct  parcel,  out  of  l^e  vacant  or  unim- 

Such  a  consult  must  be  in  writing,  and  ad-  proved  lots;  and,  if  there  is  any  other  {iroperty, 

knowledged  or  proved,   and  certified,   in  like  that  it  be  sold,  and  a  sross  sum  be  paid  to  her 

manner  as  a  deed  to  be  recorded.  A  copy  thereof ,  out  of  the  proceeds  thereof,  as  prescribed  in 

with  notice  of  the  filing,  must  be  served  upon  the  next  four  sections.    Tlie  plaintiff's  title  to 

each  adverse  party  who  has  appeared,  or  who  each  distinct  parcel,  admeasured  and  laid  off 

appears  after  the  filing.     (Added  by  L.  1920,  to  her,  as  prescribed  in  this  section,  is  that  of 

en.  930,  in  effect  Apr.  15,  1921.)  an  estate  of  inheritance  in  fee  simple.    In  ad- 

Sherlva^n.— Code  civ.  proc..  }  1617,  without  change;  measuring  and  laying  off  the  same,  the  com- 

originAlls^revieed  from  L.  1870.  ch.  717,  S  1,  in  part.  missioners  must  consider  quantity  and  qual- 

{481.  Defendant   may   consent  to  pay   it;  ity.rdatively,  according  to  the  value  of  the 

nleeeAngs  tiTei^apon.  pLuntiff's  right  of  dower  m  the  vaciuit  or  un- 

■^  V^^^^T.        Z.  .  .    1.1  J  improved  lots,  out  of  which  the  admeasure- 

At  ai^y  tune  after  a  consent  is  filed,  as  pre-  mgn^  is  to  be  made;  which  must  be  ascertained, 

scribed  m  the  last  section  and  before  an  inter-  j^  proportion  to  the  value  of  those  lots,  as  pre- 

locutoiy  judgment  is  rendered,  any  defaidant  gcrfbed,  in  the  next  four  sections,  for  fixing  a 

may  apply  to.  the  court,  upon  notice,  for  an  g,^^  gum  to  be  paid  to  her  out  of  the  proceeds 

order  gprwitmg  him  leave  to  pay  such  a  gross  ^f  a  sale.    (Added  by  L.  1920,  ch.  980,  in  effect 

sum.     Thereupon  the  court  may,  in  its  dis-  ^p,.    i^    ^92^ ) 

cretion,  and  upon  such  terms  as  Justice  Jf       i>iif«ioii.-Oode  civ.  proc..  f  I620.  without  chance; 

quires,  ascertain  the  value  of  the  plaintiff  s  origixiaUy  revised  from  L.  1870,  oL  717,  S  e. 

right  of  dower  in  the  property,  bv  a  reference 

or  otherwise,  and  make  an  order,  directing        1 4^4^  ^i^  ^^  ^  ascertained. 

?ffia  '^fe  rir*^^  t  r  ^  ,  Before  a.  in^^ta^6^t  «r^^^ 

not  exce^ing  sixty  daye  after  ilervice  of  a  f^  t^*  ««1«  «f  «>«  .P"!SL:i^t£2^T« 

copy  thereoff  and  directing  the  execution  by  ^'^^  »  reference  *•  J«»i«°  '^^f „  •f y 

the  plaintiff  if  a  release  of  Tier  right  of  dowef,  ?«*>".  ""t  "  Paft^  h"  »  ^T.^^J^Z^^^f: 

upon  receipt  <rf  the  money.    Ob^ence  to  the  «*yL»L«^XP"f*.*^l'*^.5"*.5^5_5?"'L'"l5: 
order 
for  ooni 

*itiS^mVh^"or1^1.oXla.^1ffi  -  the  0.^  requW  of  the  .««.»ty  wh««  the 

D«i»»tto-.-Cod.  C.T.  proo..  J 1618.  without  ci»a<..  ^,^^^4^,  that  there  ia  no  such  (Aitetandina 
§  418.  Interlocutory  judgment  for  sale.  lien.  E^c^t  as  otherwise  expressly  presaribed 
Where  the  plaintiff's  consent  has  been  filed.  »  this  article,  ^e  proceedings  upon  and  sub- 
as  prescribed  in  the  last  section  but  one,  and  "equent  to  the  rrferenoe  muatbe  the  same,  as 
she  is  entitled  to  an  interlocutory  judgment  prescribed  by  law,  where  a  refweuce  "s  made 
in  the  action,  the  court  must,  upon  the  ap-  «  «»  ?«*'<"»  to  partition  to  asoertajn  whe^er 
Ucation  of  eitLer  party,  ascertain,  Vy  reference  <l>ere  is  a  creditor  nota  iwrty  who  h"  »  b^ 
or  otherwfae,  whether  a  distinct  parcel  of  the  on  the  aiiare  or  intwest  of  a  party.  (Added 
property  cai  be  admeasured  and  laid  off  to  by  L.  1920,  ch.  930,  m  effect  Apr.  15,  1921.) 
the   RWntiff.   "   t«««t  in   dow«    with^^^  L.%'rS?V^5.o«1'ih£S.':.^P?ii  M^  ^ 

material  injury  to  the  interests  of  the  parties,  gubject  inetead  of  nlecificaUy  to  1 1561.    S  1621  origlnaHy 
If  it  appears  to  the  court,  that  a  distinct  parcel     revised  from  L.  1870.  ch.  717.  S  2.  in  part,  as  am.  by 
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$48i.  SatisfutiMi  or  piotectioii  of  lien. 

Where  the  interlocutory  judgment  directs 
a  sale,  if  the  right  of  dower  of  Uie  plaintiff  ia 
inferior  to  any  other  lien  upon  the  property, 
the  jud^ent  may,  in  the  discretion  of  the 
court,  direct  that  the  property  be  sold  either 
Bubject  to  the  lien,  or  discharged  from  the  lien; 
and,  in  the  latter  caae,  that  the  officer  making 
the  sale  pay  the  amount  of  the  lien,  out  of  the 
proceeds  of  the  sale.  (Added  by  L.  1920,  eh. 
930,  in  effect  Apr.  15,  1921.) 


JUS.  DunagM  agaiiut  gnuitec  of  premise* 
ject  to  dower. 
If  the  defendant,  in  an  action  for  dower, 
aliens  the  real  property  in  queation,  aftcT  the 
filinn  of  a  notice  of  pendencv  of  action  and  aji 
execution  against  him  for  tne  plaintilT's  dam- 
ages is  retunred  wholly  or  partly  onsatiaSed, 
an  action  may  be  maintained  by  the  plaintiff 
against  any  person,  vho  has  been  in  possessioD 
of  the  property,  under  the  defendant's  con- 
veyance, to  recover  the  unsalisfitxi  portion  of 
the  damaees,  for  a  time  not  exceeding  that, 
during  which  he  possessed  the  property. 
(Added  by  L.  1920,  ch.  930,  in  ^cct  Apr.  15, 
1921.) 


i  486.  Payment  of  taxes,  assessments  and 
water  rates  out  of  proceeds. 

Where  a  judgment,  rendered  in  an  action 
for  dower  directs  a  side  of  the  rpAl  property, 
the  officer  making  the  sale  must,  out  of  the 
proceeds,  unless  the  judpnent  otherwise  di- 
rects, pay  all  taxes,  assessments,  and  water 
rates,  which  are  liens  upon  the  property  sold, 
and  redeem  the  property  sold  from  any  sales 
for  unpaid  taxes,  asseesments,  or  water  rates, 
which  have  not  apparently  become  absolute. 
The  sums  necessary  to  make  those  payments 
and  redemptions  are  deemed  expenses  of  the 
sale.  (Added  by  L.  1920,  ch.  930,  in  effect 
Apr.  15,  1921.) 


-Code  eiv.  proe.,  I  lB8a,_»o  far  u  »m.K- 


ch.  717,  1 2. 

S  487.  Report  of  sale. 

Immediately  after  completing  the  sale,  and 
executing  the  proper  conveyance  to  the  pur- 
chaser, the  officer  making  the  sale  must  make 
and  file  with  the  clerk  a  report  thereof,  showing 
the  name  of  the  purchaser,  and  the  purchase- 
price  paid  by  him,  or,  if  the  property  was  sold 
m  parcels,  the  name  of  each  purchaser,  and 
the  price  and  a  description  of  the  parcel  sold 
to  him;  the  sums  which  the  officer  has  paid 
out  of  the  proceeds  of  the  sale,  pursuant  to 
the  interlocutory  jut^nent;  the  purpose  for 
which  each  paj^ent  was  made;  the  amount 
and  items  of  his  fees  and  expenses;  tutd  the 
net  amount  of  the  proceeds,  after  deducting 
tile  payments.  (Added  by  I..  1920,  ch.  830, 
in  effect  Apr.  l.ii,  1921.) 
ItorlTRtlon.— Coda  hit.  pn>c„  )  lfl23,  vitbout  ohmaEc; 


Q»lly  re 


J  488.  Final  Judgment  upon  conflrming  sale. 

Upon  confirming  the  sale,  the  court  must 
ascertain,  by  a  reference  or  otherwiae,  the 
rights  and  interests  of  each  of  the  partim  in  and 
to  the  proceeds  of  the  sale,  and  also  what  gross 
sum  of  money  is  equal  to  the  value  of  the  plain- 
tiff's dower  in  the  net  proceeds  of  the  sale, 
calculated  upon  the  principles  applicable  to 
life  aiuiuitiee.  The  court  must  thereupon 
render  final  judgment,  confirming  the  sale,  and 
directing  that  the  gross  sum  so  ascertained  be 
paid  to  the  plaintiff,  in  full  satisfaction  of  her 
right  of  dower;  and  that  the  remainder  of  the 
proceeds  of  the  sale  be  distributed  among  the 
persons  entitled  thereto.  (Added  by  L.  1920, 
ch.  930,  in  effect  Apr.  15,  1921.) 

DerlnUou.— Code  civ.  prw.,  (  1824,  iritbout  chuse: 
DrisJimlly  reviKd  from  L.  1S70.  cfa.  717.  i  6.  ia  pan. 


1 490.  Certain  proTiBions  made  applicable. 

The  provisions  of  law,  relating  to  a  aala  in 
partition  and  to  the  distribution,  inveslment, 
and  care  of  the  proceeds,  apply,  as  far  ii.'*  tbf-y 
are  applicable,  to  a  sale  made  as  pre.acribc-il  in 
this  article,  and  to  the  distribution  of  the  pro- 
ceeds of  a  sale,  as  prescribed  in  si'ction  ftiur 
hundred  and  eighty-eight.  (Added  by  h.  1920, 
ch.  930,  in  effect  Apr.  15,  1921.) 

Dertratlom.— Code  civ.  proc.,  1 162S.  rBfemuc  lo 
Actionfl  in  partition  generally  iaatfiad  of  Bpe«ifie^ly  w 


S491-  Actfon  for  ejectment  by  i.   

or  remainderman,  after  determination  of  par- 
ticular  estate. 

Where  a  tenant  for  life,  or  for  n  term  of 
years,  suffers  a  judgment  to  be  taken  against 
nim,  by  consent  or  by  default,  in  nn  action  for 
dower,  the  heir  or  person  owning  the  reversion 
or  remainder,  may,  after  the  determinatitm 
of  the  particular  estate,  maintain  an  action  of 
ejectment  to  recover  the  property,  (.\dded  by 
L.  1920,  ch.  930,  in  effect  Apr.  15,  1921.) 

DertraUoii — Code  ov.  pn».,  1 16BP.  '^  ui  ■"tina  for 
dower;  ori^nally  revisbd  from  R.  3.,  pt,  3,  cti.  5,  lil.  7,  I  2. 


Proceedioiffl  when  dofeticlaiit  deniet 
Proceedingn  when  detendanl  plraili  Ui 

Judgment  ^warc^s  deEeudant  pij»er<f 
Judgment  for  plainlia. 

ProoeedincBi  if  pi^intiif  admits  ili^fe 

ProceediDEe  vheo  defendant'^  cl^m  ip 
TtiiH  article  appbn  to  corpora tiotm. 


i  000.  Wlio  may  maintain  an  action. 

Where  a  person  has  been,  or  he  and  ihcsie 
whose  estates  he  has,  have  been  for  one  yeai 
in  possession  of  real  property;  or  of  any  ur- 
dinded  interest  therein,  claiming  it  in  fee,  or 
tor  life,  or  for  a  term  of  yeare  not  less  than  fn 


art.  15                                           REAL  PROPERTY  LAW  §§  501-605 

he  may  maintain  an  action  against  any  other  §  608.  Proceedings  when  defendant  denies 

person  to  compel   the   det^mination  of  anv  plaintiflPs  title. 

claim  adverse  to  that  of  the  plaintiff  whidi  if  the  defendant,  in  his  answer,  puts  in  issue 

the  defendant  makes,  or  which  it  appears  from  the  matters  specified  in  subdivision  second  of 

the  public  records,  or  from  the  allegations  of  the  last  section,  and  succeeds  upon  that  de- 

the  complaint,  the  defendant  might  make  to  fense,  final  judgment  must  be  rendered  in  his 

any  estate  in  that  property  in  fee,  or  for  life,  favor,  dismissing  the  complaint,  and  awarding 

or  for  a  term  of  years  not  less  than  ten,  m  to  him  costs  against  the  plaintiff.    (Added  by 

possession,  reversion  or  remainder,  or  to  any  l.  1920,  ch.  930,  in  effect  Apr.  15,  1921.) 

interest  m  that  property,  including  any  clwm  Dertvatlon.— Code  civ.  proc.  §  1640.  without  change; 

in  the  nature  of  an  easement  therein,  whether  ocudnaliy  revised  from  R.  S..  pt.  3.  ch.  5.  tit.  2. }  7,  as  am. 

appurtenant  to  any  other  estate  or  lands  or  not,  ^y^  1855.  ch.  5li. 

and  also  including   any   lien  or  incumbrance  ^^   Proceedings  when  defendant  pleads 

upon  said  property,  of  the  amount  of  value  of  ^J                         ^                                 '^ 

not  less  than  two  hundred  and  fifty  dollars.  m'l.     j  <.    j                   •     l-                     -^l 

But  this  section  does  not  apply  to  a  claim  for  The  defendant  may,  m  his  answer,  either 

dower.    (Added  by  L.  1920,  ch.  930,  in  effect  with  or  without  the  defense  apecifiedm  the 

Apr.  15    1921 )  ™^  section,  set  forth  facts,  showing  that  he 

^ '       '          '  ,      .                .  .^«„                ^  has  an  estate  in  the  property  or  any  part 

u^^^Si^SoC^.  ^L.  iliH:  m tSliuSX  }JJ«*<rfv **^?«  *«  *«  pi""**?'  '"J**'  r  ^?' 

change.   (  1638  originally  revised  from  R.  S.,  pt.  3.  ch.  5,  life,  or  for  a  term  of  years  not  less  than  ten,  m 

tit.  2,  S 1,  and  first  clause  of  §  3;  code  of  proc.,  §  449;  possession,  reversion,  or  remainder,   as  in   a 

rfi ^m-  t'tSMch^it'  "®*' ^'  ^^' ''^'        ^'  ^^^'  complaint  for  the  same  cause  of  action;  or  the 

'     '       *  defendant  may  set  forth  facts  showing  that  he 

&  1CA1    rAmniflini  ^as  an  interest  or  an  easement  in,  or  a  lien  or 

*,              1  •  ^  .          t             ^-             XX  incumbrance  upon,  said  property:  and  there- 

The  complaint  m  such  an  action  must  set  ^pQ^  ^^  ^^y  Semand  that  the  complaint  be 

forth  facts  sho-wnng:  dismissed,  or  any  judgment  to  which  he  would 

u  •.J^^.P^*''l*^f  ir^^-  ^  ^^/^  propertv;  ^^  ^^^.j^j^  j^  i'a^n  brought  by  him  to 

whether  his  estate  therein  is  m  fee,  or  for  life.  ,^^^  ^^at  estate  in  said  property,  or  to  en- 

or  for  a  term  of  yeara  not  less  than  ten;  and  ^^^^  j^          „,^^^  ^^  ^^^^^^  ^^  easement 

whether  beholds  it  as  heir,  devisee  or  purchaser,  therein,  or  the  lien  or  incumbrance  thereupon 

with  the  source  from  or  means  by  which  his  ^1^^^.^  he  asserts:  or  he  may  combine  any  two 

title  immediately  accrued  U)  him.  ^  ^^^^  ^^  ^^  demands.    (Added  by  L.  1920, 

2  That,  the  property,  at  the  commencement  ^^    gg^    in'^ect  Apr.  1921.) 

of  the  action  was,  and   for  the  one  year  next  DertrattoiL-Code  civ    proa.  §  1641.    as   am.    by 

preceding,  has  been  m  his  possession,  or  m  the  l.  1891,  ch.  210.  without  chaige. 
possession  of  himself  and  those  from  whom  he 

derives  his  title,  either  as  sole  tenant,  or  as  §604.  Proceedings  the  saine  as  in   eject- 
joint  tenant,  or  as  tenant  in  common  with  ment. 

^^^'t^i.  *  *u     j  *    j     a     -.•  -xi       1  -^      ^  Where  an  issue  of  fact  is  joined  in  an  action 

3  That  the  defendant  ^^IJ^^y  J^^^.;^^  brought  as  prescribed  in  this  article,  unless  the 
that  It  appears  from  the  public  records  or  from  ^ef e^ant  merely  demands  that  the  complaint 
the  allegations  of  the  conjpLMnt,  that  the  de-  ^  dismissed,  if  the  defendant  claims  an  ^tate 
fendant  might  unjustly  claim  an  estate  or  m-  ^  ^^  property,  the  subsequent  proceedings, 
terest  or  easement  therein,  or  a  hen  or  mcum*  i^^i^ding  the  trial,  indg^t  bhA  executi^ 
brance  thereupon  of  the  character  specified  m  ^^  ^^^  ^e  as  if  it  wastTaction  of  eiectment, 
tneiast  section.         ^    ,       m      xu            .^  except  as  otherwise  expressly  provided  by  law; 

The  complaint  must  describe  the  propaty  ^^  ^^  defendant  cS  ai  fnterest  or'^easel 
claimed  with  common  certainty,  by  settii^  ^^^^  ^  ^^  ^  ^^  ^^  incumbrance  upon,  said 
forth  the  name  of  the  townrfup  or  tra^t  and  p  t'  t^e  subsequent  proceeding  are  the 
the  number  of  the  lot,  if  there  is  any  or  m  some  J^V'as  if  jt  was^action  brought  by  the  de- 
other  appropriate  manna-  so  that  from  the  ^^^  ^  establish  or  enforcTthe  said  in- 
description  po«ession  of  the  property  claim^  ^^  easement,  lien  or  incumbrance,  and  the 
may  be  delivered  where  the  plaint^  »«•  ^*'A^^  court  may  awai^  any  appropriate  relief  except 
thereto,  and  may  contam  an  allegation  that  ^sother^se  expressly  proVid^  by  law.  (Add^ 
no  perwnal  clam  18  made  against  an^  by  L.  1920,  ch  930,  in  eflfect  Apr.  15,  1921 
other  than  a  defendant  who  shall  assert  a  claim  -L.  «  '  ^  j  •  .  .  ,«^«  w 
sdv^  to  the  claim  of  the  plaintiff  .set  forth  L.'iM^chl^^hourol-SS'of  l^^"  '"•  "' 
in  the  complaint.    The  demand  for  judgment 

may  be  to  the  dTect  that  the  defendant  and  §  605.  Proceedings  when  defendant  claims 
every  person  claiming  under  him  be  barred  Inreversion  or  remainder, 
from  all  clidm  to  an  estate  in  the  property  de- 
scribed in  the  complaint,  or  from  all  claim  to  Where  the  defendant  claims  the  property 
an  interest  or  easement  therein,  or  a  lien  or  in  question,  or  any  part  thereof,  by  virtue  of 
incumbrance  thereupon,  of  the  character  speci-  an  estate  in  remainder  or  reversion,  he  need 
fied  in  the  last  section,  or  it  may  combine  two  not  establish  a  right  to  the  immediate  posses- 
or  more  of  said  demands  with  other  demand  sion  thereof;  but  where  the  verdict,  report,  or 
for  appropriate  relief.  (Added  by  L.  1920,  decision  finds  that  he  has  such  an  estate,  it 
ch.  930,  in  effect  Apr.  15,  1921.)  must  specify  the  time  when,  or  the  contingency 

l>ertYatlDn.--Code  civ.  proc..   J 1639.    as   am.  by  upon  which,  he  wiU  be  entitled  to  possession; 

L.  1891.  oh.  210,  L.  1904,  ch.  626,  L.  1910,  oh.  203,  without  and  final  judgment  to  that  effect  must  be 

change,  except  to  substitute  the  text  of  1 1511  for  the  rendered  accordingly,  without  damages.     In 

3!!Ttit.  2.*iTe^7^T»5l9"?iMi^ori^n.i|  ~ch  a  ca«,  an  execution  for  the  d^very  of 

revised  from  R.  S..  pt.  3,  ch.  6,  tit.  1,  §  9,  and  part  of  §  10.  the  possession  of  the  property  may  be  issued 
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upon  the  judgment;  but  only  by  the  qwcial  juatic&  Braat  a  new  tiiftl  upon  an  ^ptieation 

order  of  the  court,  made  upon  an  application  made  by  any  party  witJain  one  year  aft«c  aaid 

by  the  defeodant,  or  a  person  clainunf;  under  judgment.     But  where  a  defendant  is  an  in- 

him,  and  satisfactory  proof  that  the  tune  has  fast,  an  idiot,  a  lunatic,  an  habitual  drunkaid, 

arrived  when,  or  the  contingency  haa  happened  or  impriaoned  on  a  criminal  charge  or  in  exe- 

upon  which,  the  applicant  ia  entitled  to  pos-  cution  upon  conviotion  of  a  criminal  offenoe 

BCBsion  by  the  ti^nos  of  the  judgment.    (Added  for  a  tenn  leaa  than  life,  the  said  defendant 

by  L.  1920,  ch.  S3D,  in  effect  Apr.  15,  1921.)  shall  have  the  ri^t,  within  one  year  after  hia 

DcriTaiion.— Code  dv.  pioe.,  f  1643.  without  obuga;  disability  is  t^nunated,  to  apply  for  and  ob- 

QrigipaMy  ravioeJ  irom  R.  C,  pv  3,  ch,  5,  tit  2.  H  13.  18.  tain  a  new  trial  of  said  action,  and  the  repre- 

u  am.  by  I..  18.W,  «h.  611.  BMitatives  of  Buch  a  defendant  shall  have  the 

i  606.  Judgment  awaidmg  defendant  pos-  9^™*^  right  within  one  year  after  the  death  irf 

said  defendant,   if  i —     '' — '*■ — ».;i- 


ftliere  a  final  judgment,  in  favor  of  the  de-  *^*  disahnhty  c                        . 

fcndant,  detenmies  that  te  ia  entiUed  to  the  "L-f   1?'"™'   ^'?"5*'i  "  PJ^^^M   "^   «»« 

mmed  ate  poss...^on  of  the  propa^ty^it  m^t  ff*"^"'  ^^  T?'f  "^  ^L^'^'^^^tJ^."':^ 

awanl  him'],„s.ioMion  accor-finX^    the  final  the  prev.oua  trial,  may  be  agam  offered, to  the 

judgmont  mlist  alio  awaid  to  SS  his  damages  •=""'  ^^  ^'^  P^^'  '^  '^%  ^  ™*"«?  " 

^or  the  withhoMiug  of  the  proptfty,  a.  in  an  evidence^.n  case  the  aame  evidence  cannot  be 

action  of  judgment.     (Add«l  bVL    1920,  ch.  «««n  P""^"™!-     ^«  «»^  .'°*y."'»^!«^ 

930,   in  ofIt.(a  Apr.   15,   1921.)  H^^  "^i*  °'^'^  ^  ^  pres^^g  the  record  of 

_Vj    „        .^  J    ■             .  ,.„  _i.i    .  u  the  evidence  pven  m  such  actions  and  pa^- 

J^b*i?vi«fi™°R;r^V*"'6T^w!tflHi  Petuating  the  proofs  produced  thwein,   aSr 

■m.  by  L.  185B.  ch.  511.                 '  with  Of  without  the  awarding  of  any  other  re- 

X  WW    T..j™,™t  »»,  ^.i.M«  ''^  t°  '*''  P""'y  whose  proofs  are  so  perpetu- 

f  607.  Judgment  lor  plOintiS.  ^^ed,  as  shall  be  neceeaary  or  propw,  and  may 

Final  judpnunt  for  the  plaintiff  must  be  to  embrace    such    directions    in    the    judgment. 

the  effect  that  the  defendant,  and  eviry  person  (Added  by  L.  1920,  ch.  930,  in  effect  Apr.  15, 

claiming  under  him,  by  title  accruing  after  the  1921.) 

filing  of  the  jiidgraent-roll,  or  of  the  notice  of  B«iTatl(iB.-Cod.  dv    d™      tiew     ■■   inu  br 

the  pendency  nf  Jie  action,  as  preBcnbed  by  l.  1891,  oh.  !I0.  without  ^h^'of  wbMiIiiM;  orisiuS 

law,  be  lorevei-  barred  from  all  claim  to  any  nrind  Irom  B.  8.,  pt.  3,  oh,  6.  lit,  2. 1 14. 
estate  of  inheritance,  or  tor  life,  or  for  a  term 

.rs  not  leag  than  ten,  in  the  pr(»>erty;  or  {  609.  Action  to  deteimine  widow's  dowei. 

judgmcut  must  be  that  the  defendant  '  A  person  claiming,  as  ownv,  an  estate  in 

and  every  person  claiming  under  him,  as  above  fee,  for  life,  or  for  yeaio,  in  real  property,  ia»f 

Stated,  be  forf'ver  barred  from  all  claim  to  any  maintain   an  action   against   a  woman,   who 

interest  or  easement  in,  or  lien  or  incumbrance  claims  to  have  a  right  of  dower  in  (he  whole 

upon,  the  said  iirnperty,  of  any  kind  or  nature  or  a  part  of  the  propaty,  to  compel  the  de- 

whatsoeyer,  or  of  any  particular  interest,  ease-  termination  of  her  claim.    But  such  an  actiiHi 

ment,  lien  or  incumbrance  specified  in  said  cannot  be  commenced  until  afta  the  expire 

judgment;  and  the  court  may  direct  any  in-  tion  of  four  months  after  the  death  of  d^nd- 

Btrument  purporting  to  create  any  such  interest,  ant's  husband.    If  the  defendant  is  under  any 

easement,  lien  or  incumbrance  to  be  delivered  of  the  disabilities  specified  in  the  last  section, 

or  to  be  canceled  of  record;  or  two  or  more  the  provisions  of  that  section  relatinK  to  new 

said  forms  of  judgment  may  be  awarded  in  trials  and  to  perpetuating  proofs  shall  ^ply 

-  ~jne  actioci.    If  audi  a  judgment  is  taken  to  her  case.    (Added  by  L.  1920,  ch.  930,  in 

the  defoiidant's  default  m  i^peanng  or  effect  Apr,  15,  1921.) 


ii- 


Dwhmtton.-'Cods 


7. 

the 

upon  tl  __._.._.  _.  ,,.._„.. 
pleading,  it  shdl  not  awmd  costs  to  either 
party,  unless  it  be  taken  upon  a  default  in 
answering,  after  the  decision  of  a  demurrer  to 
the  complaint,  A  defendant  against  whom  no 
personal  claim  is  made  in  the  complaint  shall  j  UQ,  Proceedings,  if  plaintiK  admits  do- 
not  be  entitleil  to  costs  unless  aw^ed  by  the  (endant's  claim. 

court  when  sui;h  defendant  asserts  in  his  an-  In  an  action  brought  as  specified  in  the  last 

swer  and  establishes  a  claim  in  said  lands  ad-  section,  if  the  oomidaint  admits  the  drfatdant'a 

verse  to  the   daim  of   the   plaintiff   in   said  rightof  dower  in  the  property  described  ther^ 

action,     (Addi^l  by  L.  1920,  ch.  930,  m  effect  or  any  part  tha^of,  it  must  demand  judgmoit 

Apr.   15,   1921  )  that  ner  dower  be  admeasured.     In  that  case, 

;Dt>ttBtlou.— ('«lFclv.|inc..|ia46.M*m.b]'L.  ISBi,  if  the  defendant  does  not,  by  bet  answer,  set 

^■-n1i.'»'^' w''''"n'H"S'^'„w?-,  slifl"""'  forth  facts  showing  that  she  is  entiUed  to  a 

ons^HLly  roviBi'd  Iron  R.  S..  pt.  3,  frh,  5.  tit.  2,  IS-  .           'i...pj'                           ..l           _,, 

peater  nght  of  dower,  or  another  estate  or 

i  608.  Effect  of  judgment.  interest  in  the  property,  than  is  so  admitted, 

and  demand  judgment  therefor,  as  if  she  was 
..V  «  t-xnu-ui^  1"  i«iu>  mi,.i,.c  '^*  plaintiff  in  an  action  for  dower,  the  court 
is  conclusive  auniost  the  other  party,  as  to  the  ="«*  render  aji  interlocutory  judgment,  direct- 
title  eetahlishf-il  ia  the  action;  and  also  against  '"«  •>"  ^°^^  ^  ^^  admeasured,  with  or  with- 
BVery  person  ilaiming  from,  through,  or  und«-  «"'  damages  for  its  detention,  as  m  an  action 
that  partv,  bv  title  accruing  after  the  filing  of  f"  '^"wer.  The  subsequent  proceedings  are 
the  judgment-roll,  or  of  the  notice  of  the  pend-  ">«  8^^,  as  if  the  defendant  had,  as  plaintiff, 
ency  of  the  action,  as  prescribed  by  law.  A  recovered  an  mterlooutory  judgment  in  m 
new  trial  of  said  action  after  judgment  shall  «"«?  for  dower.  (Added  by  1.  1920,  ch.  930, 
not  be  grant."!  a*  a  matter  of  ri^t.  but  the  '°  ^ff^'  AP'-  '5.  J»21.) 
court  may,  in  ita  discretion  in  the  interest  of  p«rit*llsn.-<3«i«  dr.  proo..  f  164S.  without  tbwai. 


art.  16 


REAL  PROPERTY  LAW 


H511-«26 


(611.  Piroceediags  wli«ii  d«l«nda]it's  ckdai 
If  denied. 

Where  the  plaintiff  insdstBi  in  his  eomplaint, 
that  the  defendant  has  not  a  rig^t  of  dower  in 
the  property,  he  must  demand  Judgment  that 
she  be  forever  barred  from  such  a  claim.  ^  In 
that  case,  or  where  the  plaintiff  admits  a  right 
of  dower  in  the  defendant,  and  the  defendant 
in  her  answer  demands  juagment  for  a  greater 
right  of  dower,  or  another  estate  or  interest  in 
the  property,  tnan  is  so  admitted,  the  provisions 
of  tnis  articley  relating  to  an  action  to  oompd 
the  determination  of  an  adverse  daim  in  fee, 
or  for  life,  or  for  a  term  of  years  not  less  than 
ten,  apply  to  all  proceedings  subsequent  to  the 
answer.  (Added  by  L.  1920,  oh.  930,  in  effect 
Apr.  15,  1921.) 

PwlfaMun.— Cods  dy.  proo..  i  1649,  without  o1mii0B. 

§  612.  This  article  appliaa  to  corporations. 

An  action  may  be  maintained,  as  prescribed 
in  this  artide,  by  or  against  a  corporation,  or 
by  or  against  an  unincorporated  association, 
as  if  it  was  a  natural  person,  or  such  an  action 
may  be  maintained  by  or  against  the  receiver 
or  otha*  successor  of  any  such  corporation  or 
association.  (Added  by  L.  1920,  ch.  930,  in 
effect  Apr.  15,  1921.) 

DerlvatlMi. — Code  dv.  proc,  1 1650,  as  am.  by 
I«.  1801.  oh.  210,  without  change;  originally  roviaed  from 
L.  1854.  oh.  lie.  i  1. 

ARTICLE  16 

(Article  added  by  L.  1920,  ch.  930,  in  effect  Apr. 

15,  1921.) 

Action  for  Waste ;  Other  Actions 


}  Oil.  Action  lor  waste  hy  hetr,  devisee,  or 
gnntof  of  feveraioo. 

An  heir  or  devisee  mav  maintain  an  action 
for  waste,  committed  in  the  time  of  his  ancestor 
or  testator,  as  well  as  in  his  own  time.  The 
grantor  of  a  reversion  may  maintain  an  action 
fbr  waste,  committed  bdore  he  aliened  the 
same.  (Added  by  L.  1920,  oh.  930,  in  effect 
Apr.  15,  1921.) 

l>efliiaUun.^Code  dv.  proc,  1 1652,  without  ohange; 
oiii^ally  roviaed  from  R.  Sb.  pt.  8,  oh.  6,  tit.  5, 1 4. 

§682.  Action  for  watte  by  ward  against 
guardian. 

Such  an  action  mi^  also  be  maintained 
against  a  guardian  by  his  ward,  either  before  or 
tita  the  termination  of  the  guardianship,  for 
waste,  committed  upon  the  real  property  of  the 
ward,  during  the  guardianship.  (Added  by  L. 
1920,  ch.  930,  in  effect  Apr.  15,  1921.) 

DorlfatloB.— Code  dv.  pioo.,  i  1653.  without  ohange. 
originally  reviaed  from  R.  8..  pt.  3,  oh.  5.  tit.  5,  i  1,  in  part. 


,  or  grantor 


Section  52a  Who  liable  to  action  for  waste. 

521.  AetioB  for  waste  by  hnr, 

of  roverdoo. 

522.  Aotion  for  waste  by  ward  against  guardian. 

528.  Action  for  waste  by  (jprantee  of  real  property 

sold  under  execution. 
524.  Judgment  in  aetaon  for  waste  against  tenant 

of  particular  estate. 
52&  Action  for  waste  agunst  joint  tenant  or 

tenant  in  common. 

526.  Interlocutory    judgment    for    partition    la 

aotion  for  waste. 

527.  Damages  in  aotion  for  waste  to  be  deducted 

from  defendant's  share. 
528w  View  in  action  for  waste. 

529.  AoUcni  for  nuisance. 

530.  Action  against  certain  persons  holding  over 


581.  Action  by  revermoner  or  remainderman. 

582.  Action  hy  joint  tenant  or  tenant  in  oommon.* 
588.  Action  for  cutting  or  canying  off  trees  or 

timber. 

534.  When  treble  damages  may  be  recovered  in 

such  action. 

535.  Action  for  forcible  entry  or  detainer;  treble 

damages. 

536.  Actions   relating   to   real   property   situate 

without  the  state. 

{620.  Who  liable  to  action  for  waste. 

An  action  for  waste  lies  against  a  tenant  by 

the  curtesy,  in  dower,  for  life,  or  for  years,  or 

the  assignee  of  such  a  tenant,  who  during  his 

estate  or  term,  commits  waste  upon  Uie  real 

property  held  by  him,  without  a  special  and 

lawful  written  license  so  to  do;  or  against  such 

a  tenant,  who  lets  or  grants  his  estate,  and 

still    retaining    possession    thereof,    commits 

waste  without  a  like  license.     (Added  by  L. 

1920,  ch.  930,  in  effect  Apr.  15,  1921.) 

IMfatlOB.— Code  civ.  proc,  %  1651.  without  change; 
originally  zevised  from  R.  a.  pt.  3,  ch.  5.  tit.  5.  jj  1.  2. 

•Be  in  orighuU.    Does  not  ooolorm  to  section  heading. 


§  623.  Action  for  waste  by  grantae  of  real 
pcopefty.sold  under  eKeoulioa. 

Where  real  property  is  sold  by  virtue  of  an 
execution,  the  person,  to  whom  a  conveyance 
is  executed  pursuant  to  the  sale,  may  maintain 
an  action  for  waste,  eonmutted  thereon  after 
tibe  sale,  against  the  penon,  who  was  then  in 
possession  of  the  property.  (Added  by  L. 
1920,  ch.  930,  in  effect  Apr.  15,  1921.) 

DcflrattOB. — Code  civ.  proc.,  1 1654,  without  change; 
ori^nalky  reviaed  from  R.  8.,  pi.  8,  oh.  5,  lit.  6,  S  20. 


{  684.  Judgment  In  action  for  waste  agahist 
tenant  of  partkvlar  estate. 

If  the  plaintiff  recovers  in  an  action  for 
waste,  other  than  an  action  broudit  as  pre- 
scribed in  the  next  section,  the  final  judgment 
must  award  to  him  treble  damages.  Where 
the  action  is  brought  by  the  person  next  en- 
titled to  the  reversion,  and  it  appears,  in  like 
manner,  that  the  injury  to  the  estate  in  re- 
version is  equal  to  the  value  of  the  tenant's 
estate  or  unexpired  term^  or  that  it  was  done 
midiciously,  toe  final  judgment  must  also 
award  to  the  plaintiff  the  forfeiture  of  the  de- 
fendant's estate,  and  the  possession  of  the 
place  wasted.  (Added  by  L.  1920,  ch.  930,  in 
effect  Apr.  15,  1921.) 


oiv.  proc,  i  1665,  'without  ehange ; 
originally  roviaed  from  R.  8.,  pt.  3,  oh.  5»  Ut.  5,  %  10;  code 
of  proc.,  1 452. 

§  626.  Action  for  waste  against  joint  tenant 
or  tenant  in  eoniinon. 

An  action  for  waste  may  also  be  maintained, 
by  a  joint  tenant  or  tenant  in  common,  against 
his  co-tenant,  who  commits  waste  upon  the 
real  property  held  in  Joint  tenancy  or  in  com- 
mon. If  the  plaintiff  recovers  tnerein,  he  is 
entitled,  at  his  election,  either  to  a  final  judg- 
ment for  treble  damages,  as  specified  in  the 
last  section,  or  to  have  partition  of  the  property, 
as  prescribed  in  the  next  two  sections.  (Added 
by  L.  1920,  ch.  930,  in  effect  Apr.  15,  1921.) 

PwltalleiL — Oode  oiv.  proo.,  §  1666,  without  ohange; 
<»i^naUy  roviaed  from  R.  EL,  pt.  3,  oh.  5,  tit.  5,  §§  3, 11. 

§626,  Interlocutory  judgment  for  partition 
in  action  for  waste. 

Where  the  plaintiff  elects  to  have  partition, 
as  prescribed  in  the  last  section,  if  the  plead- 
ings, verdict,  report,  or  decision,  do  not  de- 


u 
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termine  the  rights  and  interests  of  the  several  ]>eriTaClflMi. — Code  civ.  proc.,  ||  1660-1663,  vitbout 

parties  in  the  property  bo  held  in  joint.tenancy  ^{{-fj  i^^^^eV^^'!^*'^!^^           2i;<r54^?^fi»^ 

or  in  common,  the  court  must  ascertam  them,  oiauae.   i  I66I.  onginaUy  revised  from  R.  8.,  pt.  3.  ch.  5. 

by  a  reference  or  otherwise.   If  it  appears  that  tit.  4,  §2.  5  1662  oripnaily  revised  from  R.  S.,  pt.  3,  ch.  5. 

there  are  persons,  not  parties  to  the  action,  i!Lt;lIiJ^®£?~^' **^' ^  p*'^'   H^^S  oripnaUy 

^t              iti_               5           A*.                ••  new  in  code  av.  proc. 

who  must  have  been  made  parties  to  an  action 

for  the  partition  of  the  property,  they  must  be  §  530.  Action  against  certain  persons  holding 

brought  in  by  supplemental  summons,  and,  if  over  as  trespassers. 

necessary,    supplement^    pleadings    must    be  a  person  in  possession  of  real  property,  as 

made.     When  the  rights  and  mteresto  of  all  gu^Jian  or  trustee  for  an  infant,  or  having  an 

the  partia  are  ascertained,   an  interlocutory  estate  determinable  upon  one  or  more  livesTwho 

judgment  for  the  partition  or  sale  of  the  prop-  holds  over  and  continues  in  possession,  after  the 

erty  must  be  rendered,  and  the  subsequent  determination  of  his  trust  or  particular  estate, 

proceedings  thereon  inust  be  the  same,  aa  m  without  the   express   consent   of  the   person 

an  action  for  the  partition  of  the  property,  then    immediately   entitled,    is   a   trespasser, 

except   as  otWise  Pr^cribed   m   the  next  An  action  may  be  maintained  against  him,  or 

section.    (Added  by  L.  1920,  ch.  930,  m  effect  his  executor  or  admimstrator,  b^the  peraoi  bo 

Apr.  lo,  1921.;  entitled,  or  his  executor  or  amm'nistratcn',  to 

peHi»tloii.--Code  oiv.  proc.  §  1667.  without  change  recover  the  full  value  of  the  profits,  received 

ongnallv  revised  from  R.  §..  pt.  3.  ch.  5.  §§  12-14.  and  ^^^^  ^^^  WTongfjA  occupation"^    (Added  bv  L. 

1920,  ch.  930,  in  effect  Apr.  15, 1921.) 

§  627.  Damages  in  action  for  waste  to  be  ^rSiHiHit^^'^i^'^'s^^rS  ]S?\  ^^^i<^^^'^ 

deducted  fromdefendant's  share.  °"*^'^^^  '"^^  '"""^  ^  ^-  ^'-  ^'  ""^  ^'  "**•  ^'  *  ^' 

The  plaintiff  may  elect  to  take  final  judgment  §  631.  Action  by  reversioner  or  remainder- 

for  the  single  damages  awarded  to  him,  or  man. 

that,  in  making  the  partition,  or  in  dividing  A  person,  seized  of  an  estate  in  remainder  or 

the  proceeds  of  a  sale,  so  much  of  the  share  of  reversion,  may  maintain  an  action  founded  upon 

the  defendant  in  the  real  property,   or   the  an   injury  done  to  the  inheritance,   notwith- 

proceeds  thereof,  as  will  be  sufficient  to  com-  standing  any  intervening  estate  for  life  or  for 

pensate  the  plaintiff  for  his  single  damages,  years.     (Added  by  L.  1920,  ch.  930,  in  effect 

and  the  costs  of  the  action,  other  than  the  ex-  Apr.  15,  1921.) 

penses  of  making  the  partition  or  sale,  be  laid  Dertvatloii. — Code  chr.  proc,  §  1665.  without  change; 

off  or  paid,  as  the  case  may  be,  to  the  plaintiff,  o^sinai^y  'evieed  from  R.  S.,  pt.  2.  ch.  1,  tit.  6,  §  8. 

The  r^idue  of  the^operty  or  proceeds,  not  5  532.  Action  by  joint  tenant  or  tenant  in  corn- 
laid  off  or  distributed  to  the  plajntiff  or  the  ^on;  may  maintain  action  against  co-tenant, 
defendant,  must  be  laid  off  or  paid  to  the  per-  *  •  •  x  x  x  x  x  •  ^1 
sons  entitled  thereto,  according  to  their  re-  A  joint  tenaiit  or  a  tenant  m  common  of  real 
spective  rights  and  interests.  (Added  by  L.  Property,  or  hw  executor  or  admimstrator,  may 
1920,  ch.  930,  in  effect  Apr.  15,  1921.)  maintain  an  action  to  recover  his  just  propor- 
'  1-  »  /  ^.jQjj  against  his  co-tenant,  who  has  received 
perlT»tkMi.--Code  civ.  oroc.,  1 1658,  without  change;  more  than  his  own  just  proportion,  or  against 

tSf&ll^iT  ""'  ^'  ^*-  ^'  '*'•  "- '"''  '•  "  ''• '"'  his  executor  or  adnJinistiatir.     (Added\v  L. 

1920,  ch.  930,  in  effect  Apr.  15, 1921.) 

§  528,  View  in  action  for  waste.  or^S^'iS^ki^Lt: S^^t.  lTi7iS:°5\t^'' 

In  an  action  for  waste,  it  is  not  necessary, 

either  upon  the  execution  of  a  writ  of  inouiry,  or  §  633.  Action  for  cutting  or  carrying  off  trees 

upon  the  trial  of  an  issue  of  fact,  that  tne  jury,  or  timber. 

the  judge,  or  the  referee,  should  view  the  prop-  if  any  person  cuts  down  or  carries  off  any 

erty.    Where  the  trial  is  by  a  referee,  or  by  the  wood,  underwood,  tree,  or  timber,  or  girdles  or 

court  without  a  jury,  the  referee  or  the  judge  otherwise  despoils  a  tree  on  the  land  of  another, 

may,  in  his  discretion,  view  the  property,  and  without  the  owner's  leave;  or  on  the  common,  or 

direct  the  attorneys  for  the  parties  to  attend  other  land,  of  a  city,  village,  or  town,  without 

accordingly.    In  any  other  case,  the  court  may,  having  right  or  privil^e  in  those  lands,  or  li- 

in  its  discretion,  by  order  direct  a  view  by  the  cense  from  the  proper  officer;  an  action  may  be 

jury.     (Added  by  L.  1920,  ch.  930,  in  effect  maintained  against  him,  by  the  owner,  or  the 

Apr.  15,  1921.)  city,  village,  or  town,  as  the  case  may  be.    (Add- 

Dsrtration.— Code  civ.  proc,  1 1659,  mthout  change;  ed  by  L.  1920,  ch.  930,  in  effect  Apr.  15, 1921.) 

originally  reviaed  from  R.  S„  pt.  3.  ch.  5.  Ut.  6.  SS  8.  9.  Deriv»tloo.--Code  civ.  proc.,  i  1667.  without  change; 

originally  revised  from  R.  S.,  pt.  3.  ch.  5,  tit.  6,  (  1.  in  part. 

§  529.  Action  for  nuisance. 

An  action  for  a  nuisance  may  be  maintained  §  ^-  "^^^L?*^^*  damages  may  be  recov- 

in  any  case,  where  such  an  action  might  have  ®'®^  "^  ^^^  action. 

been  maintained  under  the  laws  in  force,  imme-  In  an  action  brought  as  prescribed  in  the  last 

diately  before  this  section  takes  effect.    A  person  section,  the  plaintiff  may  state  in  his  com{)l^t 

by  whom  the  nuisance  has  been  erected,  and  a  the  amount  of  his  damages,  and  demand  judg- 

person  to  whom  the  real  property  has  been  ment  for  treble  the  sum,  so  stated.   Thereupon, 

transferred,   may  be  joined  as  defendants   in  if  the  inquisition,  or,  where  issues  of  fact  are 

such  an  action.    A  final  judgment  in  favor  of  tried,  the  verdict,  report  or  decision^   awards 

the  plaintiff,  may  award  him  damages,  or  direct  him  any  damages,  he  is  entitled  to  judgment 

the  removal  of  the  nuisance,  or  both.    This  sec-  for  treble  the  sum  so  awarded,  except  that  in 

tion  does  not  affect  an  action,  wherein  the  com-  either  of  the  following  cases,  judgment  must 

plaint  demands  for  a  sum  of  money  only.    (Add-  be  rendered  for  single  damages  only: 

ed  by  L.  1920,  ch.  930,  in  effect  Apr.  15, 1921. )  1.  Where  the  verdict,  report,  or  decision  finds 


J 


art.  17                                             REAL  PROPERTY  LAW  §§  535-541 

aflfirmatively  that  the  injury,  for  which  the  ao  §  MO.  When  mortgage  may  be  foreclosed, 

tion  was  brought,  was  c^al  and  involuntanr;  a  mortgage   upon   real   property,    situated 

or  that  the  defendant,  when  he  wmmitted  the  within  the  state,  containing  therein  a  power  to 

mjuuy,  had  probable  cause  to  beheve  that  the  the  mortgagee,  or  any  other  person,  to  sell  the 

land  was  his  own.                         ,     ,  j        ,    i  mortgag^  property,  upon  default  being  made 

2  Where  the  defendant  has  pleadjd,  and  the  in  a  condition  of  the  mortgage,  may  be  fore- 
verdict,  report,  or  decision  finds  affirmatively,  closed  in  the  manner  prescribed  in  this  article, 
that  the  injury,  for  which  the  action  was  where  the  following  requisites  concur: 
brought,  was  committed  by  taking  timber,  for  i.  Default  has  been  made  in  a  condition  of  the 
the  purpose  of  making  or  repairing  a  public  mortgage,  whereby  the  power  to  sell  has  become 
road,  or  a  public  bridge,  or  bv  taking  any  wood,  operative. 

imderwood,  or  tree,  for  a  like  purpose,  by  au-  2.  An  action  has  not  been  brought  to  recover 

thority  of  a  town  officer  having  charge  of  such  the  debt  secured  by  the  mortgage,  or  any  part 

con^ruction  or  repairs.    (Added  by  L.  1920,  thereof;  or,  ifsuch  an  action  has  been  brought,  it 

en.  930,  m  effect  Apr.  15,  1921.)  has  been  discontinued,  or  final  judgment  has 

D«ri¥»ttott.— Code  civ.  proc..  §  1668,  except  to  change  been  rendered  therein  against  the  plaintiff,  or  an 

desisnation  of  town  officer;  onsmalhr  revised  from  R.  S.,  <»v«v»iitirtn     iooiioH   nnofV    a    in/lfrrnonf    i^n/lorn^ 

pt.  3.  ch.  5.  at.  6.  §  1.  in  part,  and  §§2.  3.  «cecution,  issuecl  upon  a  mdgment  rendered 

therein  m  favor  of  the  plaintiff  has  been  returned 

§  635.  Action  for  forcible  entry  or  detainer;  wholly  or  partly  unsatisfied. 

treble  damages.  3.  The  mortgage  has  been  recorded  in  the 

If  a  person  is  disseized,  ejected,  or  put  out  of  proper  book  for  recording   mortgages,  in  the 

real  property,  in  a  forcible  manner;  or  after  he  coun^v  wherein  the  property  is  situated. 

has  been  put  out,  is  held  and  kept  out,  by  force,  4.  The  first  notice  required  by  subdivision  one 

or  by  putting  him  in  fear  of  personal  violence,  he  9^  *^®.  ^^^  section  is  published  within  the  time 

is  entitled  to  recover  treble  damages,  in  an  ao-  ^^  which  an  action  could  be  maintained  to  fore- 

tion  therefor  against  the  wrong-doer.    (Added  close  such  mortgage.    (Added  by  L.  1920,  ch. 

by  L.  1920,  ch.  930,  in  effect  Apr.  15,  1921.)  ^30,  in  effect  Apr.  15,  1921.) 

Derlvatloii. — Code  civ.  proc.,  §  1669,  without  change;  DcrlTatton. — Code    civ.    proc.,    §  2387,   as  am.   by 

originally  reviied  from  R.  S.,  pt.  3,  ch.  5.  tit.  6,  §  4.  L.  1913,  ch.  486.  without  change:  originally  revised  from 

R.  S.,  pt.  3,  ch.  8,  tit.  15,  H  1.  2. 

§  636.  Actions  relating  to  real  property  situate 

without  the  state.  §  541.  Notice  of  sale;  how  given. 

An  action  may  be  maintained  in  the  courts  of  The  person  entitled  to  execute  the  power  of 

this  state  to  recover  damages  for  injuries  to  real  gale,  must  give  notice,  in  the  following  manner, 

estate  situate  without  the  state,  or  for  breach  of  that  the  mortgage  will  be  foreclosed,  by  a  sale  of 

contracts   or   of   covenants  relating    thereto,  the  mortgaged  property,  or  a  part  thereof,  at  a 

whenever  such  an  action  could  be  maintained  in  time  and  place  specified  in  the  notice: 

relation  to  personal  property  without  the  state.  1.  A  copy  of  tne  notice  must  be  published,  at 

The  action  must  be  tried  in  the  county  in  which  least  once  m  each  of  the  twelve  weeks,  immedi- 

the  parties  or  some  one  thereof  resides,  or  if  no  ately  preceeding  the  day  of  sale,  in  a  newspaper 

partv  resides  within  the  state,  in  any  county,  published  in  the  county  or  in  a  municipal  cor- 

(Added  by  L.  1920,  ch.  930,  in  effect  Apr.  16,  poration  a  part  of  which  is  within  the  county  in 

1^21.)  which  the  property  to  be  sold,  or  a  part  thereof, 

Derlfatton. — Code  civ.  proc.,  1 98S-«,  as  added  by  is  situated. 

L.  1913.  ch.  76.  without  change.  2.  A  copv  of  the  notice  must  be  fastened  up, 

at  least  ei^ty-four  days  before  the  day  of  sale, 

ARTICLE  17  in  a  conspicuous  place,  at  or  near  the  entrance  of 

(Article  added  by  L.  1920,  ch.  930,  in  effect  ^^  building,  whwe  the  county  court  of  each 

Apr.  15   1921.)  county,  wherein  the  property  to  be  sold  is  situ- 

'          *  ated,  IS  directed  to  be  held;  or,  if  there  are  two  or 

Proceedings  to  Foreclose  a  Mortgage  by  Adver-  more  such  buildings  in  the  same  county,  then  in 

tisement  a  like  place,  at  or  near  the  entrance  of  the  build- 
Section  640.  When  mortgage  may  be  forecloeed.  ing  nearest  to  the  property;  or,  in  the  city  and 
541.  Notice  of  tale;  how  given.  county  of  New  York,  in  a  like  place,  at  or  near 

543:  DStro?~'s«y  JterS!"*'-  ^  ?°t™"'^  »^*^e  ^"^^^""^  "^^'^  *%  *^*'  !"'• 

544.  Contents  of  notice  of  sale.  special  terms  Of  the  supreme  court  of  the  nrst 

546.  Sale;  how  postponed.  judicial  district  are  directed  by  law  to  be  hdd. 

S?'  xfiti^iSL'^^  ."ffn^™^  in  int.r«-t  ma^  «..r  3.  A  copy  of  thc  noticc  must  be  delivered,  at 

647.  Mortgagee  or  successor  m  mterest  may  pur-  ,        .     .  .  r*'  -          «         .-         *ij          #■!. 

chase.  least  eighty-four  days  before  the  day  of  sale,  to 

548.  Effect  of  sale.  the  clerk  of  each  county,  wherein  the  mortgaged 

tSo:  wSfS'^one'^^affidSvit  suffices;  printed  notice  Property,  or  any  part  thereof  is  situated. 

to  be  annexed.  4.  A  copy  of  the  notice  must  be  served,  as  pre- 

551.  Affidavits  may  be  filed  and  recorded.         *  scribed  in  the  next  Section,  upon  the  mortgagor, 

^■.  D^r?  ^^"■^~"?fhS-  .ffldavi.,  not  ^>»  ^e  '"  ^'^-  T""  ^is  executor  or  adminis- 

necessary;  but  purchaser  may  require  trator,  II  an  executor  Or  acUninistrator  bas  been 

n    ^^^n^\.,^  appointed,  and  also  upon  his  heirs,  providing  he 

665:  ESfn*s^Sb;red.                •  ^led  the  owner  of  the  mortgaged  premises.    A 

666.  Taxation  of  costs  and  expenses.  copy  of  the  notice  may  aiso  be  served  m  a  like 

567.  Surplus  money  to  be  paid  into  supreme  court,  manner  upon  a  subsequent  grantee  or  mort- 

569:  Pm«JJSin«X?IL'Stion.  «»«««  of  the  property  whose  conveyance  was 

560.  Order  for  distribution.  recorded,  in  the  proper  office  for  recording  it  m 

561.  Limitation  of  last  four  sections.  the  county,  at  the  time  of  the  first  publication 

562.  Delivery  of  certain  affidavits  to  purchaser.  „r  xu    n«f  {«p  ^f  aolp.  unon  thp  wifp  or  widow  of 

563.  AppUcation  of  this  article  to  mortgages  of  ^l  ^^^  notice  01  saie.  upon  tne  Wlie  or  WlQOW  OI 

thestote.  the  mortgagor,  and  the  wife  or  widow  of  each 
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oubBequent  graatee  wImmc  eooveyaooe  was  so 
recorded,  then  having  an  inchoate  or  vested 
right  of  dower,  or  an  estate  in  dower,  subordin- 
ate to  the  lien  of  the  mortgagee;  or  in  the  event 
of  the  death  of  the  subsequent  grantee,  who  was 
at  the  time  of  hjs  death  the  owner  of  the  mort- 
ga^d  premises,  then  upon  his  heirs  or  upon  any 
person,  then  having  a  hen  upon  the  property, 
subsequent  to  the  mortgage  by  virtue  of  a  judg- 
ment or  decree  duly  docketed  in  the  county 
clerk's  office  and  constituting  a  specific  or  gen- 


§5ii.  CcnteatB  of  notice  of  8id«. 

The  notice  of  sale  must  specify: 

1.  The  names  of  the  mortgagor,  of  the  mort- 
gagee and  of  each  assignee  of  tne  mortgage. 

2.  The  date  of  the  mort^gage,  and  the  time 
when,  and  the  place  wh^e,  it  is  recorded. 

3.  The  sum  claimed  to  be  due  imon  the  mort- 
gage, at  the  time  of  the  fint  pubucation  of  Hie 
notice;  and,  if  any  sum  secured  by  the  mortgage 
is  not  then  due,  the  amount  to  become  due  there- 


_      _       .         _  upon, 

er^  lien  upon  the  property.    The  notice,  spcci-  4.  a  description  of  the  mortgaged  property, 

fied  m  this  section,  must  be  subscribed  by  the  eonforming  substantially  to  that  contained  in 

person  entitled  to  execute  the  power  of  sale,  the  mortgage.    (Added  by  L.  1920,  ch.  930,  in 

unless  his  name  distinctly  appears  in  the  body  effect  Apr  15  1921 ) 

of  the  notice,  in  which  case  it  may  be  sub-  ^^gf^^tt^Jcode  <iv.  proc..  ft  23«i.  without  ehnce; 

scnbed  by  his  attorney  or  agent.    (Added  by  originally  reviaed  from  R.  8..  pt.  3.  ch.  a;  tit.  15.  i  4. 


L.  1920,  ch.  930,  in  effect  Apr.  15, 1921.) 

Derivation. — Code  civ.  proct  }2S88,  m  am.  by 
L.  1894.  ch.  730,  L.  1900,  eh.  766,  L.  1904,  ch.  49.  L.  1906, 
eh.  433,  without  change.  §  2388  originally  revised  from 
R.  8..  pt.  3,  oh.  8,  tit.  15.  §  4,  in  part,  aa  am.  by  L.  1842, 
ch.  277;  L.  1844,  o.  346,  S  1;  L.  1867,  ch.  308,  ft  1. 

§  542.  Notice  of  sale;  how  served.  „„v.w^    .«^  w.  ^^..^  -«w^  w.  f.^^^»t^»^.»,.»i^ 
Service  of  notice  of  the  sale,  as  prescribed  in  must  oe  continued,  at  least  onoe  in  ea<di  week, 
subdivision  fourth  of  the  last  section,  must  be  until  the  time  to  which  the  sale  is  finally  post- 
made  as  follows:  poned.    (Added  by  L.  1920,  ch.  930,  in  effect 

1.  Upon  the  mortgagor,  his  wife,  widow,  Apr.  15,  1921.) 

executor,   or  administrator,   or  a  subsequent  DNerlTatlon.— Code  dv.  proc.,  ft  2302.  without  change; 

grantee  of  the  property,  whose  conveyance  is  otiginaUy  veviaed  from  R.  8.,  pt.  3,  eh.  8,  th.  16,  ft  5. 
upon  record,  or  nis  wife  or  widow;  by  delivering 


§  M6.  Sale;  how  postponed. 

The  sale  may  be  postponed,  from  time  to  tine. 
In  that  case  a  notice  of  the  postponement  must 
be  pubUshed,  as  soon  as  practicable  thereafter,  in 
the  newspaper  in  which  the  original  notice  was 
pubUshea;  and  the  publication  of  the  original 
notice,  and  of  each  notice  of  postponement. 


a  copy  of  the  notice,  as  prescribed  b^  law  for 
delivery  of  a  copy  of  a  summons  in  a  civil  action 
in  a  court  of  record,  in  order  to  make  personal 
service  thereof  upon  the  person  to  be  served;  or 
by  leaving  a  copy  of  such  notice,  addressed  to 
the  person  to  be  servecL  at  his  dwelling-house, 
with  a  person  of  suitable  age  and  discretion  at 
least  fourteen  days  before  the  day  of  s^e.  If 
said  mortgagor  is  a  forei^  corporation,  or  being 
a  natural  person,  he,  or  his  wife,  widow,  executor 
or  administrator,  or  a  subsequent  grantee  of  the 
property  whose  conveyance  is  upon  record,  or 
nis  wife  or  widow,  is  not  a  resident  of  or  within 
the  state,  then  service  thereof  may  be  made 
upon  Uiem  in  like  manner  without  the  state, 
at  least  twenty-eight  days  prior  to  the  day 
of  o&le. 

2.  Upon  any  other  person,  either  in  the  same 
method,  or  by  depositing  a  copy  of  the  notice  in       ii«fiii»ttoii.-^Code  dv.  pxoo.,  12398,  without  ehuige; 
the  post-office,  properly  inclosed  in  a  postpaid    originally  revised  from  R.  8.,  pt.  s,  ch.  8,  tit.  15,  ft  6. 


§646.  Sale;  how  conducted. 

The  sale  must  be  at  public  auction,  in  the  da]^- 
time,  on  a  day  oth»  than  Sunday  or  a  pubnc 
holiday,  in  a  county  in  which  the  mortgaged 
property,  or  a  part  thereof,  is  situated;  except 
that,  where  the  mortgage  is  to  the  people  of  the 
state,  the  sale  ma^r  be  made  at  the  Capitol.  If 
the  property  consists  of  two  or  more  distinct 
farms,  tracts,  or  lots,  they  must  be  sold  separ- 
ately; and  as  many  only  of  the  distinet  farms, 
tracts,  or  lots,  shall  be  sold,  as  it  is  necessary  to 
sell,  in  order  to  satisfy  the  amount  due  at  the 
time  of  the  sale,  and  the  costs  and  expenses 
allowed  by  law.  But  where  two  or  more  build- 
ings are  situated  upon  the  same  city  lot,  and 
access  to  one  is  obtained  through  the  other,  Uicy 
must  be  sold  together.  (Added  by  L.  1920,  ch. 
930,  in  effect  Apr.  15,  1921.) 


wrapper,  directed  to  the  person  to  be  servea,  at 
his  place  of  residence,  at  least  twenty-eight 
days  before  the  day  of  sale.  (Added  by  L.  19^0, 
ch.  930,  in  effect  Apr.  15, 1921.) 

DertvattOB. — Code  civ.  proc.,  ft  2389,  as  am.  by 
L.  1887,  eh.  685,  without  change  of  substance;  originally 
reviaed  from  R.  8..  pt.  3,  ch.  8,  tit.  15,  ft  3,  in  part,  as  am. 
by  L.  1844.  ch.  346,  ft  1. 

$6^.  Duty  of  county  clerk. 

A  county  clerk,  to  whom  a  copy  of  a  notice  of 
sale  is  delivered,  as  prescribea  in  subdivision 
ilurd  of  the  last  section  but  one,  must  forth- 


§  M7.  Mortgagee  or  successor  in  mterest  may 
purchase. 

The  mortgagee,  or  his  assignee,  or  the  legal 

representative  of  either,  may,  fairly  and  in  good 

faith,   purchase  the  mortgaged  property,   or 

any  part  thereof,  at  the  sale.  (Added  by  L.  1920, 

ch.  930,  in  effect  Apr.  15, 1921.) 

DerlYatloii. — Code  dv.  proc.,  ft  2394,  without  change; 
originally  revised  from  R.  S.,  pt.  3.  ch.  8.  tit.  15,  ft  7. 

§  648.  Effect  of  sale. 

A  sale,  made  and  conducted  as  prescribed  in 


with  affix  it  in  a  book  kept  in  his  office  for  that    this  article,  to  a  purchaser  in  good  faith,  is 


purpose;  must  make  and  subscribe  a  minute,  at 
the  bottom  of  the  copy,  of  the  time  when  he 
received  and  affixed  it;  and  must  index  the  no- 
tice to  the  name  of  the  mortgagor.  (Added  by 
L.  1920,  ch.  930,  in  effect  Apr.  15, 1921.) 


DerlfBtlon. — Code  civ.  proc,  ft  2390,  without  change; 
originally  revised  from  R.  S.,  pt.  3,  ch.  8,  tit.  15,  ft  3,  in 
part,  as  am.  by  L.  1857,  ch.  308,  ft  1. 


equivalent  to  a  sale,  pursuant  to  judgement  in 
an  action  to  foreclose  the  mortgage,  so  far  only 
as  to  be  an  entire  bar  of  all  claim  or  equity  of 
redemption,  upon,  or  with  respect  to,  the  prop- 
erty sold,  of  each  of  the  following  persons: 

1.  The  mortgagor,  his  heir,  devisee,  executor 
or  administrator. 

2.  Each  person  claiming  imder  any  of  them, 
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art.  17  REAL  PROPERTY  LAW  ({54^^553 

by  virtue  of  a  title  («  of  a  lien  by  jiuicment  may  be  contained  in  obb  affidavit,  where  the 

or  decree,  Bubeequent  to  the  mortgage,  upon  aame  pemn  deptmeo  with  respect  to  them.    A 

whom  the  notice  of  sale  was  served,  as  pre-  printed  copy  oi  the  notice  of  sale  must  be  an- 

scribed  in  this  article.  nexed  to  esrch  affidavit;  and  a  printed  copy  of 

3.  Each  person  so  claiming,  whose  assign-  each  notice  of  postponement  must  be  annexed 
ment,  mortgage,  or  other  conveyance  was  not  to  the  affidavit  of  publication,  and  to  the 
duly  recorded  in  the  proper  book  for  recording  affidavit  of  sale.  But  one  copy  of  the  notice 
the  same  in  the  county,  or  whose  judgment  or  suffices  for  two  or  more  affidavits,  when  they 
decree  was  not  duly  docketed  in  the  county  all  refer  to  it  and  are  annexed  to  each  other  and 
clerk's  office,  at  the  time  of  the  delivenr  of  a  filed  and  recorded  together.  (Added  by  L. 
copy  of  the  notice  of  said  sale  to  the  clerk  of  1920,  ch.  930,  in  efifect  Apr.  15,  1921.) 

the  county;  and  the  executor,  admmistrator,       ]|,«taiioa.--Cod6   dr.   proc.   S2aQ7.  m  .m.  by 

or  assignee  of  such  a  person..  L.  1882.  oh.  399^  without ohanoe; originaUr  reviied in pvl 

4.  Every  other  person,   Hft'"r^'ng  under  a  'fom  R.  S..  pt^  3,  oh.  8,  tit.  15, 1 9. 
statutory  lien  or  incumbrance,  created  subse- 
quent to  the  mortgage,  attaching  to  the  title  §  561.  Affidavits  may  be  ffled  and  recorded* 
or  interest  of  any  person,  desisnated  in  either  xhe  affidavits  specified  in  the  last  two  seo- 
of  theforegoipg  subdivisions  of  this  section.  ^,^^  m^y  be  filed  in  the  office  for  recording 

6.  The  wife  or  widow  of  the  mortgagor,  or  deeds  and    mortgagestin  the  count^   where 

of  a  subsequent  grantee,  upon  whom  notice  f^^  gale  took  pku%.    Th^  must  be  recorded 

of  the  sale  was  served  as  prescribed  in  this  ^^  length  by  &e  officer  with  whom  they  are 

arUcle,  where  the  lien  of  the  mortgage  was  filed,  in  the  proper  book  for  recording  dfeeds. 

Bupenor  to  her  contmg^t  or  vested  nrfit  of  xhe  original  affidavits,   so  filed,   the  record 

dower,  or  her  estate  in  dower.    (Added  by  L.  thweof,  and  a  certified  c<^y  of  the  record,  are 

1920,  ch.  930,  m  effect  Apr.  15,  1921.)  presumptive  evidence  of  me  mattera  of  fact 

DcrlvatlMi.— Code   oiv.  proc,   §2396,  m  am.  by  therein  Stated,  with  respect  to  any  property 

W^A  «^-.2W.  without  ohangt.  <)tiiiii»l  doriy^tto:  gold  which  is  Situated  in  that  coimty.    Where 

■ubda.  3t  4,  5  are  new.    The  rezniunder  of  the  section  u      4.1,-  «.««vno>.»«.  a^iA  «o  mi-imi4-<w4  4m  j-nrr^  ^«  w>^«im> 

fiom  R.  8..  pt.  3.  ch.  a  tit.  ifi.  1 8.  M  ion.  by  L.  1842,  oh.  <*«  property  sold  IS  Situated  in  two  or  mare 

977.  and  L.  idi4,  oh.  346,  ft  3.  counties,  a  copy  of  the  affidavits,  certified  bv 

the  officer  with  whom  the  originals  are  filed, 

§  649.  Affidavits  on  sale.  may  be  filed  and  recorded  in  each  other  county. 

An  affidavit  of  the  sale,  stating  the  time  wherwn  any  of  the  property  is  situated.   There- 

when,  and  the  place  where,  the  sale  was  made;  ^Von  the  copy  and  the  record  thereof  have 

the  sum  bid  for  each  distinct  parcel,  separately  *"«  ^^^  effect,  with  respect  to  the  proper^f  in 

sold;  the  name  of  the  purdiaser  of  each  dis-  that  county,  as  if  the  original  wore  duly  ffled 

tinet  parcel;  and  the  name  of  the  person  or  M^d  recorded  therein.     (Added  by  L.  1920, 

persons,  court  officer  or  other  officer,  to  whom  ^-  ^30,  in  effect  Apr.  15,  1921.) 

tbe  proceeds  of  the  sale  were  paid,  and  the  ]>eHTailoiL— Code  dv.  proc.,  ft  2398,  as  am.  by  L.  1904. 

sums  thereof  must  be  made  by  tlie  person  who     ch.  679,  without  ohanse;  originany  revised  from  R.  S., 

officiated   as  auctioneer  upon  the  sale.     An    Pt.3.oh.8,tit.i&,Hi.lartcl«ise.and§i2. 

S?:idffl%S^noti^«i*^^  5  W2Nof  upon  record  of  morw. 

naent,  if  any,  may  be  made  by  the  publisher  ,  A  derk  or  a  r^rter,  who  records  anv  affi- 
or  printer  of  the  newspaper  in  which  they  davits,  or  a  certified  copy  thereof,  ffled  with 
were  published,  or  by  his  foreman  or  principal  \'ni,  must  make  a  note,  upon  the  margin  of 
clerk.  An  affidavit  of  the  affixing  of  a  copy  the  record  of  the  mortgage,  m  his  office,  ro- 
of the  notice,  at  or  near  the  entrance  of  the  fernngtpthebcK>kandpage,ortheoopvthOTep^^ 
proper  courthouse,  may  be  made  by  the  person  f  °^J?^  *^*^'.*"  *J®  recorded.  (Added  by 
who  so  affixed  it,  or  by  any  person  who  saw  it  L.  1920,  ch.  930,  m  effect  Apr.  15,  1921.) 
so  affixed,  at  least  eighty-four  days  before  the  Pf'^^'^^*—<>^  i^\J>*^^«„*  ^'  withwit  change; 
day  of  sale.     An  affida^t  of  the  affixing  of  a  ongmally  rev«d  from  R.  ^.  pt.  3,  oh.  8,  ut.  15,  J13. 

copy  of  the  notice  in  the  book,  kept  by  the        .  ^      ^        necessary.   When  affidavits 

county  derk,  may  be  made  by  the   county    ^AizZlJ^—:^^!!^^^ 

clerk,  or  by  kny  person  who  saw  it  so  affixed,    »<>*  necessary;  but  porsbaser  may  require  them. 

at  least  eighty-four  days  before  the  day  of  The  purchaser  of  the  mortgaged  premises, 

sale.    An  i^oavit  of  the  service  of  a  copy  of  upon  a  sale  conducted  as  prescribed  in  this 

the  notice  upon  the  mortgagor  or  upon  any  article,  obtains  title  thereto,  against  all  per- 

other  person,  upon  whom  the  notice  must  or  sons  bound  by  the  sale,  without  the  execution 

may  be  SCTved,  may  be  made  by  the  person  of  a  conveyance.   Except  where  he  is  the  person 

who  made  the  service.    Where  two  or  more  authorised  to  execute  uie  power  of  saLe,  such  a 

distinct  parcels  are  sold  to  different  purchasers,  purchaser  also  obtains  title,  in  like  manner, 

separate  affidavits  may  be  made  with  respect  upon  payment  of  the  purchase-money,   ana 

to  each  pared,  or  one  set  of  affidavits  may  be  compliance  with  the  other  terms  of  sale,  if  any, 

made  for  all  the  parcels.    (Added  by  L.  1920,  without  the  filing  and  recording  of  the  affidavits, 

■  ch.  930,  in  effect  Apr.  15,  1921.)  as  prescribed  in  iJie  last  section  but  one.    But 

Derlnitloii.-<;oae  civ.  proc..  §2396.    as   am.   by  ^^  «  not  bound  to  pay  the  puTchase-money, 

L.  1908,  ch.  294,  L.  1912.  ch.  343,  without  chanoe.  1 2396  until  the  affidavits.  Specified  m  that  section, 

orisinAiy  ^9ed  froxnR.S..pt.3,clL8,  ti^^  with  respect  to  tne  property  purchased  by 

aa  am.  by  L,  1844,  ch.  346. 1. 1867.  ch.  308.  j^j      are  W,  or  deliv^  Or  tendered  to  him 

§  56a  Wb«i  ona  affidavit  sufflcee;  printed    ^^r   1^'  imm"^  ^^  ^-  ^^'  "^^  ^^'  ^  ^^'''* 
notice  to  be  annexed.  ^^^'  ^^*  ^^^^'^ 

Themat^reQuiredtobecpnl^nedi^  oriKSMS^ 

all  of  the  affidavits,  specified  m  the  last  section,    am.  by  L.  1838,  ch.  266,  i  8. 


§§554^562 


CONSOLIDATED   LAWS 


art.  17 


§§  664.  Costs  allowed.  §  668.  Petition  for  surplus. 

The  following  costs,  in  addition  to  the  ex-  AJfperson,  who  had,  at  the  time  of  the  sale, 

penses  specified  in  the  next  section^  are  sdlowed,  an  interest  in  or  lien  upon  the  propertv  sold, 

in   proceedings   taken   as   prescribed    in    this  or  a  part  thereof,  may,  at  any  time  helore  an 

article:  order  is  made,  as  prescribed  in  the  next  section 

1.  For  drawing  a  notice  of  sale,  a  notice  of  but  one,  file  in  tne  office  of  the  clerk  of  the 
the  postponement  of  a  sale,  or  an  affidavit,  county,  where  the  sale  took  place,  a  petition 
msude  as  prescribed  in  this  article,  for  each  stating  the  nature  and  extent  of  his  claim,  and 
folio,  twenty-five  cents;  for  making  each  neces-  praying  for  an  order,  directing  the  payment 
sary  copy  thereof,  for  each  folio,  thirteen  cents,  to  niip  of  the  suprlus  money,  or  a  part  thereof. 

2.  For  serving  each  copy  of  the  notice  of  (Added  by  L.  1920,  ch.  930,  in  efifect  Apr.  15, 
sale,   required  or  expressly  permitted   to  be  1921.) 

served  by  this  article,  and  for  affixing  each  Dertvatloii.— Cdde  civ.  pxoc.,  S  2405,  without  trance; 

copy  thereof,  required  to  be  affixed  upon  the  originally  reviaed  from  L.  1868,  ch.  804.  §  3.  in  part. 

courthouse,  as  prescribed  in  this  article,  one 


dollar. 

3.  For  superintending  the  sale,  and  attend- 
ing to  the  execution  of  the  necessary  papers, 
ten  dollars.  (Added  by  L.  1920,  ch.  930,  in 
efifect  Apr.  15,  1921.) 

DerlTatloii« — Code  oiv.  proc.,  §  2401,  without  change; 
originally  reviaed  from  R.  8.,  pt.  3,  ch.  10,  tit.  5,  |  4,  as 
am.  by  L.  1844.  ch.  346. 

§  666.  Expenses  allowed. 

The  sums  actually  paid  for  the  following 
services,  not  exceeding  the  fees  allowed  bv 
law  for  those  services,  are  allowed  in  proceed- 
ings, Jaken  as  prescribed  in  this  article: 


§669.  Proceedings  on  petition. 

A  person  filing  a  petition,  as  prescribed  in 
the  last  section,  may,  after  the  *  expiration  of 
twenty  days  from  the  day  of  sale,  apply  to  the 
supreme  court,  at  a  term  held  witnin  the  ju- 
dicial district,  embracing  the  county  where 
his  petition  is  filed,  for  an  order,  pursuant  to 
the  prayer  of  his  petition.  Notice  of  the  ap- 
plication must  be  served,  in  the  manner  pre- 
scribed by  law  for  the  service  of  a  paper  upon 
an  attorney  in  a  civil  action,  in  a  court  of  rec- 
ord, upon  each  person,  who  has  filed  a  like 
petition,  at  least  eight  days  before  the  ap- 
plication; and  also  upon  each  person,   upon 


1.  For  publishing  ^^^J?^^'^?L^^?'  *^^  *^?    whom  a  notice  of  sale  was  served,  as  shown  in 

^    "'  ''      the  affidavit  of  sale,  or  upon  his  executor  or 

administrator.    But,  if  it  is  shown  to  the  court, 
by  affidavit,  that  service  upon  any  person,  re- 

2uired  to  be  served,  cannot  be  so  made  with 
ue  diligence,  notice  may  be  raven  to  him  in 
any  manner  which  the  court  directs.    (Added 
by  L.  1920,  ch.  930,  in  effect  Apr.  15,  1921.) 
DeiiTatloB. — Code  dv.  proc..  §  2406,  without  diance 


notice  or  notices  o!  postponement,  if  any,  for 
a  period  not  exceeding  twenty-four  weeks. 

2.  For  the  services  specified  in  section  five 
hundred  and  forty-three  of  this  chapter. 

3.  For  recording  the  affidavits;  and  abo, 
where  the  property  sold  is  situated  in  two  or 
more  count ies^  for  making  and  recording  the 

necessary  certified  copies  thereof.  -,«..•„«,».— ^^^^  «,  h»*~    » -^^  w.».w«*  .,—■ ^„ 

4.  For    necessary    postage    and    searches,    of  mibstanoeronginidbr'rev^^ 
(Added  by  L.  1920,  ch.  930,  in  effect  Apr.  15,    in  part. 

1921.) 

Dertvatloii. — Code  civ. 
orisinallv  revised  from  R. 
am.  by  L.  1844,  ch.  346. 


proo.,  1 2402,  without  change ; 
S.,  pt.  3,  ch.  10.  tit.  5,  S  4,  as 


§  566.  Taxation  of  costs  and  expenses. 


§  660.  Order  for  distribution. 

Upon  the  presentation  of  the  petition,  with 
due  proof  of  notice  of  application,  the  court 
must  make  an  order  referring  it  to  a  suitable 
person  to  ascertain  and  report  the  amount  due 


The  costs  and  expenses  must  be  taxed,  upon  ^o  the  petitioner,  and  to  each  other  person, 

notice,  by  the  clerk  of  the  county  where  the  ^hjch  is  a  lien  upon  the  surplus  money;  and  the 

sale  took  place,  upon  the  request  and  at  the  priorities  of  the  several  liens  thereupon.    Upon 

expense  of  wiy  person,  interested  in  the  pay-  ^^  coming  in  and  confirmation  of  the  referee's 

ment  thereof.    Such  costs  and  expenses  shall  report,  the  court  must  make  such  an  order, 

be  taxed,  and  such  taxation  may  be  reviewed,  f^^  ^^e  distribution  of  the  surplus  money,  as 

in  the  same  manner  as  costs  m  a  civil  action  i^^^i^^  requires.    (Added  by  L.  1920,  ch.  930, 

in  the  supreme  court.     (Added  by  L.  1920,  ;,j  effect  Apr.  15,  1921.) 

ch.  930,  in  effect  Apr.  15,  1921.)  l>eHTailDH.-<^ode  civ.  proc.,  §  2407.  withoat  change; 

Dcrlralloil.— <?ode  oiv.  proc.,  §  2403,  without  change  originally  revised  from  L.  1868,  ch.  804, 1 3.  in  part, 
of  substance;  originally  revised  from  R.  S.,  pt.  3,  ch.  10, 

^^'  ^'  i  ^'  §  661.  Limitation  of  last  four  sections. 

§  667.  Surplus  money  to  be  paid  into  supreme  The  last  four  sections  do  not  apply  to  sur- 

court.  plus  money,  arising  upon  the  sale  of  real  prop- 

An  attorney  or  other  person  who  receives  erty,  of  which  a  decedent  died  seized  where 

any  money,  arising  upon  a  sale,  made  as  pre-  letters  testamentary  or  letters  of  administra- 

scribed  in  this  article,  must,  within  ten  days  tion,  upon  the  decedent's  estate,  were,  within 

after  he  receives  it.  pay  into  the  supreme  court  t^o  years  before  the  sale,  issued  from  a  sur- 

the  surplus,  exceeding  the  sum  due  and  to  be-  rogate's  court  within  the  state,  having  juris- 

come  due  upon  the  mortgage,  and  the  costs  and  diction  to  issue  them.     (Added  by  L.   1920, 

expenses  of  the  foreclosure,  in  like  manner  and  cb.  930,  in  effect  Apr.  15,  1921.) 

with  like  effect,  as  if  the  proceedings  to  fore-  l>erlfatlon.— Codeciv.  proc.,  »2408,aeam^byL.  lOia, 

close  the  mortgage  were  taken  in  an  action,  «^-  «^'  "i^^^^tndJd**'  °'^*'*"^  """^^  ^"^  ^'  **^- 

brought  in  the  supreme  court,   and  triable  in  '       ' 
the  county  where  the  sale  took  place.    (Added 
by  L.  1920,  ch.  930,  in  effect  Apr.  15,  1921.) 

Oerifatloii.— Oode  civ.  proc.,  §  2404,  without  change; 
originally  rovised  from  L.  1868,  ch.  804,  §|  1,  4.  and  §  2.  as 
am.  by  L.  1870,  ch.  706. 


§  662.  Delivery  of  certain  affidavits  to  pur- 
chaser. 

Each  county  clerk  and  register  in  this  state, 
in   whose  office,   affidavits  in  foreclosure  of 


llTt 


art.  18 


REAL  PROPERTY  LAW 


§§  50a-574 


mortgages  by  advertiaement,  or  the  certified 
oopies  thereof,  have  been  or  shall  be  filed  and 
recorded  pursuant,  to  the  provisions  of  this 
article  is  hereby  authorized  to  deliver  the  same 
to  the .  purchaser  of  the  mortgaged  property 
on  the  foreclosure  sale,  and  such  purchaser 
shall  be  entitled  to  such  delivery.  (Added  by 
L.  1920,  ch.  930,  in  effect  Apr.  16,  1921.) 


§571.  Contents  of  petition. 

The  petition  must  be  in  writing,  and  verified 
by  the  tdfidavit  of  the  petitioner,  to  the  effect, 
that  the  matters  of  fact  therein  set  forth  are 
true.    It  must  contain: 

1.  A  description  of  the  real  property,  and  a 
statement  of  the  petitioner's  mterest  therein, 
and  of  such  other  facts  as  show  that  the  case  is 


Dertva«ion.-<:;ode  civ.  proc.,  S  2408ft,  u  added  by  withm  the  provisions  of  the  last  section. 

L.  1909,  ch.  65,  without  change;  originally  revised  from  2.  An  averment  that  the  petitioner  believes 

L.  1900,  ch.  223,  ( 1.  ^ha|j  the  person,  upon  whose  life  the  prior  estate 

*  ir^A    A     ,.    ^       M  *i.s     ^  1    *        .4.....«^.  depends,  is  dead,  together  with  a  statement  of 

§  663.  Apphcation  of  this  article  to  mortgages  ^^^  groiiids  upon  which  the  petitioner's  belief  is 

of  the  state.  founded.    (Added  by  L.  1920,  ch.  930,  in  effect 

This  article  does  not  affect  any  provision  of  Apr.  15,  1921.) 

law,    inconsistent    therewith,     especially    re-  DeHwitlon.— CJode  civ.  proc.,  \  2303,  without  change; 

lating  to  the  foreclosure  of  mortgages  to  the  originally  raviaed  from  R.  S.,  pt.  3,  ch.  5.  tit.  8,  §  2,  and 

people  of  the  state,  or  to  the  commissioners  fiwt  clause  of  1 3. 


for  loaning  certain  moneys  of  the  United  States. 
(Added  by  L.  1920,  ch.  930,  in  effect  Apr.  15, 
1921.) 

I>erlvatlon. — Code  civ.  proc.,  §2409,  as  am.  by 
L.  1882,  ch.  399,  without  change;  originally  revised  from 
R.  S.,  pt.  3,  ch.  8,  tit.  15,  §  15. 


§  572.  Service  of  petition  and  notice. 

A  copy  of  the  petition,  including  the  affidavit, 

together  with  notice  of  the  t  ime  and  place  at 

which  the  petition  will  be  presented,  must  be 

personally  served,  at  least  fourteen  days  before 

its  presentation,  upon  the  person  required,  by 

the  prayer  thereof,  to  produce  the  tenant  for 

life.    (Added  by  L.  1920,  ch.  930,  in  effect  Apr. 

15,  1921.) 

Perttatten. — Code  civ.  proc.,  §  2304,  irithout  change; 
ori^linally  ravised  from  R.  S.,  pt.  3,  ch.  5,  tit.  8,  re- 
mainder of  §  3. 

§  673.  Proceedings  tipon  presentation  of  peti- 
tion. 

Upon  the  presentation  of  the  petition  and 
affidavit,  with  due  proof,  by  affidavit^  of  service 
of  a  copy  thereof,  and  of  the  notice,  if  sufficient 
cause  to  the  contrary  is  not  shown  by  the  ad- 
verse party,  the  court  must  either  issue  a  com- 
mission, as  prescribed  in  the  following  sections 

578.  WhM  *Sfe-tenant  deemed  dead,  and  peti-    o^  t^^^  article:  or  make  an  Order,  directing  the 

adverse  party,  at  a  time  and  place  therein  ^eo- 
ified,  before  the  court,  or  a  referee  therein 
designated,  to  produce  the  person  upon  whose 
life  the  prior  estate  depends,  or,  m  default 
thereof,  to  prove  that  he  is  living.  (Added 
by  L.  1920,  ch.  930,  in  effect  Apr.  15,  1921.) 


ARTICLE  18 

(Article  added  by  L.  1920,  ch.  930,  in  effect  Apr. 

16,  1921.) 

Proceedings  to  Discover  the  Death  of  a  Tenant 

for  Life 

Section  570.  Petition  for  production  of  tenant  for  life. 

571.  Contents  of  petition. 

572.  Service  of  petition  and  notice. 

573.  Proceedings  upon  presentation  of  petition. 

574.  Service  of  order;  powers  of  court  or  referee. 

575.  Habeas  corpus. 

576.  Report  of  referee. 

577.  Dismissal  of  petition  when  order  complied 
with. 


tioner  let  into  possession. 

579.  Commisaon  to  be  issued  if  life-tenant  is 

without  the  state. 

580.  General  provisions  respecting  the  commis- 

sion. 

581.  Petitioner  to  give  notice  of  its  exeoution. 

582.  Execution  thereof . 

583.  Proceedings  on  return  of  commission. 

584.  Costs. 

585.  Property;  when  restored. 

586.  Remedy  of  person  evicted  for  rents  and 

profits. 

587.  Order  not  conclusive  in  ejectment. 

§  570.  Petition  for  production  of  tenant  for 
life. 

A  person  entitled  to  claim  real  property, 
after  deatih  of  another  who  has  a  prior  estate 
therein,  may,  not  oftener  than  once  in  each 
calendar  year,  apply  hj  petition  to  the  su- 
preme court,  at  a  special  term  thereof,  held 
within  the  judicial  district,  wherein  the  prop- 
erty, or  a  part  thereof,  is  situated,  for  an  order, 
directing  the  production  of  the  tenant  for 
life,  as  prescribed  in  this  article,  by  a  person, 
named  in  the  petition,  against  whom  an  action 
of  ejectment  to  recover  the  real  property  can 
be  maintained,  if  the  tenant  for  life  is  dead  or, 
where  there  is  no  such  person,  by  the  guardian. 


Derivation. — Code  dv.  proc..  §  2305,  without  change; 
originally  revised  from  R.  S..  pt.  3,  oh.  5,  tit.  8,  §  4. 

1 574.  Service  of  order;  powers  of  court  or 
rtferee. 

\Miere  an  order,  requiring  the  production  of 
the  tenant  for  life,  or  proof  that  he  is  livingj  is 
made  as  prescribed  in  the  last  section,  a  certmed 
copy  thereof  must  be  served,  at  least  fourteen 
days  before  the  time  therein  specified,  upon 
the  person  required  to  make  the  production  or 
proof,  or  upon  his  attorney.  Upon  presentation 
of  proof  of  service,  by  affidavit,  the  court  or  the 
referee  must,  at  the  time  and  place  specified  in 
the  order,  or  at  the  time  ana  place  to  which 
the  hearing  may  be  adjourned,  hear  the  allega- 
tions and  proofs  of  the  parties,  respecting  Uie 
identity  of  any  person  produced,  with  the  per- 
son whose  death  is  in  Question;  or,  if  the  latter 
person  is  not  produced,  respecting  the  reasons 


hufi^and,  trustee,  or  other  person,  who  has,  or    for  the  failure  to  produce  him,  and  whether  he 


ia  entitled  to^  the  custody  of  the  person  of  the 
tenant  for  hfe,  or  the  care  of  his  estate. 
(Added  by  L.  1920,  ch.  930,  in  effect  Apr.  15, 
1921.) 

BertfattoiL — Code  <nv.  proc,  %  2302,  without  change; 
ofigiiially  reviMd  from  R.  S.,  pt.  3,  oh.  5,  tit.  8,  %  1. 


is  living.  Where  a  referee  is  appointed,  he  has 
the  same  powers,  and  is  entitled  to  the  same  com* 
pensation,  as  a  referee  appoint^  for  the  trial 
of  an  issue  in  a  civil  action  in  a  court  of  record. 
(Added  by  L.  1920,  ch.  930,  in  effect  Apr.  15, 
1921.) 


lUl 


CONaOLIDATED  LAWS 


S  OTS.  H*beu  corpus. 

If  it  appears,  by  affidavit,  to  the  BatiefACtioD 
of  the  court,  that  the  person  required  to  be 
produced  is  imprisoned  within  the  state,  for  any 

ij.  upon  a  sentence  for  a  felony,  —  — 

.ned,  within  the  state,  by  ai 
_     , .  t  may,  ei  ther  before  or  after  i 

the  order  for  production,  issue  a  writ  of  habeaa 
oorpua  to  bring  him  before  it.  or  bdore  the  ref- 
eree, as  the  caae  requires.  The  writ  must  be 
served  and  exeoutea,  and  disobedienoe  thereto 
may  be  punished,  as  where  a  writ  of  habeaa  cor- 
pus is  issued,  to  inquire  into  the  cause  of  the 
detention  of  a  prisoner.  [Added  by  L.  1920,  ch. 
MO,  in  effect  Apr.  15,  1921.) 


g  67S.  Report  of  refaree. 

The  ref^ee  must  ddivcr  hi«  raport  to  the 
petitioner,  or  file  it  with  the  clerk,  within  ten 
days  after  the  case  ie  closed.  He  must  ctate 
therein,  whether  any  person  was  or  was  not  pro- 
duced Defore  him,  as  being  the  person  wboae 
death  is  in  question.  He  must  append  thento, 
in  the  form  of  depositions,  the  proofs,  if  any, 
respecting  the  identity  of  any  person  so  pro- 
duced, wjtb  the  person  whose  death  is  in  ques- 
tion; or  if  no  one  IS  so  produofd,  u]>on  the  ques- 
tion whetherthelatto' person  isliving.  Hemust 
also  state,  in  bis  report,  his  conchisions  upon  the 
questions  controvertea  before  him,  (Added  by 
L.  1920,  ch.  930,  in  effect  Apr.  15,  1921.) 


}  VT7.  Diamissal  of  petition  when  order  com- 
piled with. 

If  it  appears,  to  the  satisfaction  of  the  court, 
upon  the  referee's  report,  and  the  proofs  thereto 
appended;  or,  wha%  a  referee  is  not  appointed, 
upon  the  all^ations  and  proofs  of  the  parties 
before  the  oourt;  that  the  party,  required  to 
produce  the  tenant  for  lite,  or  to  prove  nis  adst- 
ence,  has  fully  complied  with  the  order,  the 
oouit  must  make  an  order  dismissing  the  peti- 


ch.  030,  in  effect  Apr.  15, 1921.) 


If  before  or  at  the  time  of  the  presentation  of 
the  referee's  report  to  the  owjrt,  or,  where  » 
ntfoee  is  not  appointed,  at  any  tine  Wore  the 


the  court  preeumptive  proof,  by  aflidavit,  that 


the  court  must  make  an  order^  requiring  the  peti- 
tioner to  take  out  a  eommisBioD,  directed  to  one 
or  more  persons,  residing  at  or  near  that  place, 
either  desiniated  in  the  order,  or  to  be  appointed 
upon  a  subsequent  ^plication  for  the  commis- 
sion for  the  purpose  of  (^tsinini;  a  view  of  tJie 
person,  whose  death  is  in  question,  and  of  taking 
such  testiniony  reapeetiag  his  identity,  as  the 
parties  produce.  The  orarr  must  also  direct 
thattheprooeedingsupon  the  prtition  be  stayed. 
until  the  return  ot  the  commiseiDn :  uiid  that  the 
petition  be  dismissed,  with  oosIa,  unless  the 
petitioner  takes  out  the  CMmnission  within  a 
time  specified  in  the  order,  and  diligently  pro- 
cures It  to  be  executed  and  returned,  at  his  own 
expense.  (Added  by  L.  1920,  ch.  930,  in  effect 
Apr.  15,  1921.) 

Dertntkin.— Cod(  dv.  ptw.,  f  3311,  without  cbanic: 
orisiiuUy  TVTUBd  fnm  IL  B.,  pt.  S,  ak.£,  tic  S.  |  11. 

i  680.  Geneisl  prorltlons  respecting  the  com- 
miMion. 

It  is  not  neoeeeary,  unless  the  court  specially 
so  directs,  that  the  witneeses  to  be  examined 
should  be  named  in  the  oommiasioa,  or  that 
interrogatories  AoiM  be  annexed  thereto.  The 
commission  must  be  executed  and  returned,  and 
the  deposition  taken  must  be  filed  and  used,  as 
prescribed  by  law  for  depositions  taken  without 
the  state  for  use  within  the  state,  except  as  other- 
wise specially  prescribed  in  tiiis  article.  <  Added 
byL.  1920,ch.930,iiteireetApr.  15,  1921.) 

dr.  pro*.,  13312.  without  chugs 


that  he  is  presumed  to  be  dead,  for  the  purpose 
C^  the  prooeedinf^,  and  directing  that  tne  peti- 
tioner DC  forthwith  let  into  possession  of  the 
re«J  property,  as  if  that  person  was  actually 
deed.  (AddedbyL.  1920,  ch.  930,  in  effect  Apr. 
16, 1921.) 

,— Code  di.  oroe..  1 3310.  without  chimse; 
ised  from  R.  B..  pt.  3.  cb.  S.  lit.  8. 1 10. 


i  681.  Petitioner  to  giva  aotice  of  it 
The  petitioner  must  give  to  the  adverse  party, 
or  his  attorney,  written  notice  of  the  time  when, 
and  the  place  where,  the  commiBsioner  or  com- 
missioners wilt  attend,  for  the  purpose  of  exe- 
cuting the  cotmnission,  as  follows: 

1.  u  the  place,  where  the  commission  is  to  be 
executed,  is  witnin  the  United  States,  or  the 
dominion  of  Canada,  he  must  give  at  least  two 
months'  notice. 

2.  If  it  is  wi^n  any  of  tlie  West  India  islands, 
be  must  give  at  least  three  months'  notice?. 

3.  In  eveiy  other  case,  he  must  give  at  lesat 
four  montlur  notice. 

Notice  m^  be  given,  as  required  by  this  sec- 
tion, by  serving  it  as  prescribed  by  law  for  the 
service  of  a  paper  upon  an  attorney,  in  a  dvil 
action  in  the  supreme  court.  (Added  by  L.  1921 
ch.  930,  in  eSect  Apr.  15, 1921.) 

DeTtnttaS'— Codt  dv.  pn«..  |3313.  without  ebm 
of  lubotuioe;  orisia&Q?  nvued  from  R-  B,.  pt.  3,  dh.  I 
lie.  S,  I  12. 

S68S.  Execation  thereof. 

The  commissioner  or  oommissioners  posse 
the  same  powers,  and  mnst  proceed  in  the  san 
manner,  as  a  referee,  appointed  by  an  order  rr 
quiring  the  production  ot  the  tenant  for  life,  ( 
proof  of  his  existence;  except  that  they  cannt 
proceed,  unless  a  pM«on  is  produ  ced  before  tbei 
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as  being  the  peison  whoae  death  k  in  qmation. 
The  return  to  the  oommiasion  must  ^cpreeeily 
state  whether  any  person  was  or  was  not  so 
prnduced.  The  testimony,  respecting  the  iden- 
tity of  a  person  so  i>roducea,  must  be  taken,  un- 
less otherwise  specially  directed  by  the  court,  as 
prescribed  by  law,  for  taking  the  aeposition  of  a 
witness  upon  oral  interrogatories;  except  that  it 
is  not  necessary  to  give  any  other  notice  of  the 
time  and  place  of  examination,  than  that  pre- 
soribed  in  the  last  section.  (Added  by  L.  1920, 
ch.  930,  in  effect  Apr.  15, 1921.) 

DertfstloB. — Code  dr.  proo.,  §  2314,  without  eha&te 
of  substance;  originaUy  renaed  from  R.  S.,  pt.  3,  ch.  5, 
tit.  8,  S  13t  in  part. 

§  68S.  Proceedings  on  return  of  commission* 

Upon  the  return  of  the  commission,  the  pro- 
ceedings are  the  same  as  upon  the  report  of  a 
referee,  as  prescribed  in  sections  five  hundred 
and  seventy-seven  and  five  hundred  and 
aeventy-eight  of  this  chapter;  but  the  court 
may,  in  its  discretion,  receive  additional  proofs 
from  either  party.  (Added  by  L.  1920,  ch. 
030,  in  effect  Apr.  15,  1921.) 


§  587.  Ordsr  not  condusiTe  in  ejectmant. 

A  final  Qfder,  made  as  prescribed  in  this  ar- 
ticle, awarding  to  the  petitioner  the  possession 
of  real  property  is  presumptive  evidence  only, 
in  an  action  of  ejectment,  brought  against  him 
by  the  person  evicted,  or  in  an  action  brought 
as  prescribed  in  the  last  section,  <rf  the  life  or 
death  of  the  person,  upon  whose  life  the  prior 
estate  depends.  (Added  by  L.  1920,  ch.  930,  in 
effect  Apr.  15,  1921.) 

Deflftton. — Code  dr.  proc.,  }  2819,  without  chance. 


ARTICLE  XSX 

(Article  added  by  L.  1920,  ch.  930,  in  effect  Apr. 

15,  1921.) 

Proceedings  for  Volimtary  Partition  of  Infant's 
or  Incompetent's  Real  Property 

Section  GOO.  Petitian   by    guardian   or   committee    for 
authority  to  agree. 

501.  Contents  of  petition. 

502.  Court  may  authorise  partition. 

503.  Effect  of  releases. 


llertTatioii.-Code  civ.  proc.,  §  2316.  without  change        5^*^.  Petition  by  guardian  or  committee  for 


of  substance;  ori^uOIy  a  substitute  for  R.  S.,  pt.  3,  chid,  authority  tO  agree. 

tit.  8,  H  14-16.  and  remainder  of  §  13.  y^^^  ^  ^^^^^  j^i^^.^  j^^^j^^  ^^  habitual 

K  584.  Co8t8«  drunkard,  holds  real  property,  in  joint  tenancy 
Vr^  ^  .  .  ,  ,.  ,  orincommon,  the  general  guardian  of  the  infant, 
Wh^e  costs  of  a  special  proceeding,  taken  as  or  the  committee  of  the  idiot,  lunatic,  or  habit- 
preecribed  m  this  article,  are  awarded,  they  u^i  drunkard,  may  apply  to  the  supreme  court 
Dttust  be  fixed  by  the  court  at  a  gross  sum,  not  or  to  the  county  court  of  the  county,  wherein 
exceedmgfifty  dollars,  in  addition  to  disburse-  the  real  property  is  situated,  for  authority  to 
ments.  Where  provision  is  not  specially  made  in  agree  to  a  partition  of  the  real  property.  Where 
Uiis  article  for  tiie  award  of  costs,  they  may  be  guch  application  affects  the  interests  of  an  in- 
denied,  or  awarded  to  or  agjamst  either  party,  as  competent  person  who  has  been  committed  to 


justice  requires.    (Added  Dy  L.  1920,  ch.  930, 
m  effect  Apr.  15, 1921.) 

DcrlfrnMoiu — Code  dv.  proc.,  1 2316,  without  change; 
originally  revised  from  R.  S.,  pt.  3,  ch.  5,  tit.  8,  |  18. 

§  685.  Property;  when  restored. 


a  state  institution,  and  is  an  inmate  thereof, 
notice  of  such  application  must  be  given  to  the 
superintendent,  acting  superintendant,  or  state 
officer  having  special  jurisdiction  over  the  in- 
stitution where  the  incompetent  person  is  con- 
fined.   (Added  by  L.  1920,  ch.  930,  in  effect 


The  possession  of  real  property,  which  has  Apr.  15,  1921.) 
been  awarded  to  the  petitioner;  as  prescribed  in 
this  article,  upon  the  presumption  of  the  death 
of  the  person,  upon  whose  life  the  prior  estate 
depends,  must  be  restored,  by  the  order  of  the 
court,  to  the  person  evicted,  or  to  his  heirs  or 
legal  representatives,  upon  the  petition  of  the 
latter,  and  proof,  to  the  satifitfaction  of  the 
court,  that  tne  person  presumed  to  be  dead  is 

pSssesBion  is  awarded.    (AddeTby  L.  1920,  ch.    «?"rt  may  order  notice  of  the  appl  cation  to  be 
WO,inefFectApr.  15,  1921.)  Kwen  to  such   persons  as  it   thinks  proper. 

Dot li Atlon.<^<;ode  dy.  proc.,  S  2317,  without  change; 
originally  revised  from  R.  S.,  pt.  3,  ch.  5,  tit.  8,  {  19. 


I>erlfattoii. — Oxie  civ.  proc.,  1 1500.  as  am.  by 
L.  1895,  ch.  946,  L.  1906,  ch.  434,  without  change:  origi- 
nally revised  from  R.  S.,  pt.  3.  ch.  5.  tit.  3.  H  M»  89. 

§  691.  Contents  of  petition. 

Such  an  application  must  be  by  a  petition, 
which  must  oescribe  the  real  property  proposed 
and  to  be  partitioned ;  must  state  the  nghts  and 
interests  of  the  several  owners  thereof;  must 


(686.  Remedy  of  person  evicted  for  rents  and    SrSSt.  ^^ 

profits. 


(Added  by  L.  1920,  ch.  930,  in  effect  Apr.  15, 

1921.) 

Derivation. — Code  dv.  proc.,  (  1591.  without  change; 

R.  S..  pt.  3,  ch.  5,  tit.  3,  §S  87,  89, 


A  person  evicted,  as  prescribed  in  this  article, 
may,  if  the  presumption,  upon  which  he  is 
evicted,  is  erroneous,  maintain  an  action  against 
the  person  who  has  occupied  the  property,  or 
his  executor  or  administrator,  to  recover  the 
rents  and  profits  of  the  property,  during  the 
occupation,  while  the  person,  upon  whose  life 
the  prior  estate  depends,  is  or  was  living. 
(Added  by  L.  1920,  ch.  930,  in  effect  Apr.  15, 
1921.) 

DwtmtlOli. — Code  civ.  proc.,  f  2318,  without  change; 
originaUy  revised  from  R.  S.,  pt.  3.  ch.  5,  tit.  8,  §  20. 


§  592.  Court  may  authorize  partition. 

If,  after  inquiry  into  the  merits  of  the  applica- 
tion, by  a  reference  or  otherwise,  the  court  is  of 
the  opinion  that  the  interests  of  the  infant,  or  of 
the  iaiot,  lunatic,  or  habitual  drunkard  will  be 
promoted  by  the  partition,  it  may  make  an  order 
authorizing  the  petitioner  to  agree  to  the  parti- 
tion proposed,  and  in  the  name  of  the  infant,  or 
of  the  idiot,  lunatiCj  or  habitual  drunkard,  to 
execute  releases  of  his  right  and  interest  in  and 
to  that  part  of  the  property  which  falls  to  the 
shares  of  the  other  joint- tenants  or  tenants  in 


nn 
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ctHnmou,  The  court  may,  in  its  discretion,  for 
the  furtherance  of  the  intereata  of  said  infant, 
idiot,  lunatic,  or  habitual  drunkard,  direct  par- 
tition to  be  so  made  as  to  set  off  to  him  or  them 
hia  or  their  share  in  common  with  any  of  the 
other  owners,  provided  the  consent  in  writing 
thereto  of  such  owners  Hhall  be  first  obtained. 
■  (Added  by  L.  1920,  ch.  930,  in  effect  Apr.  15, 
1921.) 

DcrivatloD.— Code  dv,  pnK..  1 1592.  u  mn.  by  L.  lS§e. 
ctu  20B1  wi^iaut  chpnse;  oiiciiullij  r«viMd  from  R.  3.. 
pt,  3.  ch.  5.  tit.  3.  ](  ST.  S9.  b  part. 


J  Sm.  Ea«ct  of  releases. 

Releases  so  executed  have  the  samf  validity 
and  effect,  as  if  they  were  executed  by  the  per- 
son in  whose  behalf  they  are  executed,  and  as  if 
the  infant  was  of  full  age,  or  the  idiot,  lunatic,  or 
habitual  drunkard  was  of  sound  mind,  and  com- 
petent to  manage  his  affairs,  (.\dded  by  L. 
1920,  ch.  930,  in  effect  Apr.  15,  1921.) 

Dertratton.— Code  a 
origuisJIy  nviaad  Stum  K 


art.  2  STATE  FINANCE  LAW  §544ar^ 


STATE  FINANCE  LAW 

L.  1909,  CH.  68. 
Sections  transferred  from  code  civ.  proc,  by  L.  1920,  ch.  929,  only  are  given  here. 

§  44-4.  Examination  by  comptroller  of  money  whom  received,  the  amount  of  money,  if  any, 

and  securities  paid  into  court.  and  a  de8cri|>tion  of  the  securities  or  other 

The' comptroller  may  examine  the  books,  property  received,  if  any,  and  each  addition 

accounts  and  vouchers  of  every  bank  and  trust  °^  mterest;  also  the  date  and  description  of 

company  or  other  depository  or  of  any  public  ^^^  ^^^^  ^^^  payment  and  the  dates  and 

oflScial  m  the  state,   in  anywise  relating  to  amounts  of  payments  thereunder  and  to  whom 

moneys  and  securities  paid  into  court,  under  P«d;  also  an  account  of  each  change  of  invest- 

an  order  of  any  court  of  record  or  directed  to  ment,  if  any.    (Added  by  L.  1920,  ch.  929,  m 

be  paid  into  court  by  statute;  and  where  the  effect  Apr.  15,  1921.) 

same  has  not  been  paid  to  the  chamberlain  of  Derivation. — Code  dv.  proc.,  §  752,  without  change. 
the  city  of  New  York  or  to  any  county  treasurer 

of  the  state,  the  comptroller  upon  application  §  44.^.  Annual    reports    to    comptroller    of 

duly  made  shall  be  entitled  to  an  order  direct-  custodian  of  court  funds. 

[^.^^^  P!5??".^>  .^^.?"^!J;  ^^  ^  "^^  ???iy       Every  treasurer  or  financial  officer  who  has 


^^  v^ir  E;  K;  oifT  nhomWi^n     (TAaZ^   mortgages  or  any  other  securities  or  property 

U^  ^S^  ^  090  ^^^J^Tk^^^'  1091 1       depoSted  into  <iurt  and  held  by  him,  must, 
byL^  1920,  ch^  929,  m  effect  Apr.  15,  1921.)        ^^^^^  ^^^  ^^^  ^  ^^^  ^  ^^^  ^^^^^ 

DertTatton.-Code  mv.  proc.,  §  744-a,  without  change.  comptroUer  at  the  time  and  m  the  form  and 

manner  which  he  may  prescribe,   containing 

i  44-b.  Title  of   successor  of  custodian    of  a  true  statement  of  his  accounts  for  the  pre- 

court  funds.  ceding  year  or  from  the  time  of  the  last  report. 

On  the  expiration  of  the  official  term  of  a  This  report  must  be  verified  by  the  oath  of 

public  officer,  or  where  a  vacancy  occurs  in  his  ctuch  officer,  and  must  be  accompanied  by  the 

office^  by  death  or  otherwise,  all  public  stock,  certificate  of  the  proper  officer  of  each  bank  or 

bonds,    mortgages,    and   other   securities    de-  trust  company,  statmg  the  exact   amount  on 

posited  into  court  and  held  by  him,  vest  in  his  deposit  with  such  corporation.    Every  savings 

successor  in  office;  and  all  money  paid  into  bank,  bank  or  trust  companv  having  in  its 

court  and  deposited  in  a  bank,  trust  company  possession,  pursuant  to  an  order  of  a  court  of 

or  other  depository,  to  his  credit,  vests  in,  and  record,   money,  bonds,  stocks,   mortgages  or 

must  be  carried  to.  the  account  of  his  successor  any  other  securities  or  property  which  were 

in  oifice.    (Added  by  L.  1920,  ch.  929,  in  effect  not   first  deposited   in   compliance   with   the 

Apr.  15,  1921.)  provisions  of  section  one  hundred  and  thirty- 

Derltalioii.— Code  dv.  proc.,   1750,  broadened    to  lOur  of  the  civil  practice  act,  must,   once  in 

include  any  custodian  of  court  funds.  each  year,  make  a  report  to  the  comptroller  at 

such  time  as  he  shall  prescribe,  stating  sepa- 

§  44-c.  Deposit  of  funds  or  money  paid  into  rately  for  each  case  the  name  ot  the  court,  the 

court.  title  of  the  action  or  proceeding,  the  date  of  the 

All  funds  or  moneys  paid  into  court  shall  be  receipt,  from  whom  received,  for  whom  re- 
deposited  in  such  savings  bank,  trust  company,  oe>ved,  the  amount  of  money,  if  any,  a  descrip- 
bank,  banking  association  or  with  such  banker,  t»5>?.  ?^  ^%  securities  or  other  property,  each 
as  shall  be  designated  by  the  state  comptroller,  addition  of  interest  and  eadb  change  of  m- 
as  soon  as  received  by  the  custodian  thereof,  vestment,  the  amount  so  held  at  the  date  of 
But  the  money  must  be  deposited  in  the  county  ^"5  report,  the  date  and  description  of  each 
where  the  fund  belongs,  where  it  can  be  done  ^^^^  directing  paym^t  and  the  dates  and 
conveniently  and  safely  and  with  advantage  amounts  of  payments  thereunder  and  to  whom 
to  the  parties  interested.  (Added  by  L.  1920,  m«ie;  Every  officer,  or  bank  or  tnwt  company 
ch.  929,  in  effect  Apr.  15,  1921.)  mentioned  m  this  section,  shall  furnish  any 

DerlvatlDn.-Code  dv.  proc,  J  746.  without  change  of  additional  report  to  the  comptroUer  or  to  the 

eubetanoe.  court  at  such  time  and  m  such  detail  as  may 

be  required.     (Added  by  L.  1920,  ch.  929,  in 

§44-d.  Custodian's    books    of    account    of  effect  Apr.  15,  1921.) 

court  funds.  Dertwation. — Ckxle  dv.  proc.»  §  753,  without  change 

Every    officer    having    charge    of    moneys,  °'  "u^wtance. 

securities  or  other  property  in  the  custody  of  ,  ^^  ^    *         ,          _^  ,            .*  .     j.  .  . 

the  court,  shall  keep  a  book  or  books  in  which  ^  §  44-f.  Annual  report  to  appelUte  division 

he  shall  make  an  exact  account  thereof.    Such  "F  custodiam  of  court  funds, 

book  or  books  shall  state  the  name  of  the  court.  On  or  before  the  first  day  of  February  in 

the  title  of  the  case,  the  date  of  receipt,  from  each  year  the  county  treasurer  in  each  county 
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aod  the  charobo'Uin  of  the  city  of  New  York  him  to  the  credit  of  any  action  or  proceeding, 

shall  file  a  report  duly  verified  with  the  ftp^  epeeifically  statiog  the  eecuritiee  ja  which  the 

pellate  diviaioD  o(  the  euprone  court  of  the  mone^  so  [laid  into  court  are  inv^etHi  or  the 

department  in  which  the  county  ie  embraced  dqwsitories  in  whidinjch  moneys  ore  deposited, 

containing  a  etatement  of  all  moneys  in  his  (Added  by  L.  1920,  ch.  929,  in  effect  Apr.  15, 

hands  on  the  first  day  of  January  preceding.  1921,) 
that  have  been  paid  into  court  or  receivad  bf 
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[See  also  C.  P.  A.,  }  1011a,  §  1410,  subds.  effort  to  secure  such  other  premises;  that  his 

la,  2a:  real  property  1.,  §  232;  penal  1.,  (  2040;  application  is  made  in  sood  daith  and  that  he 

New  York   City   municipal   court  code,   §  6,  Will  abide  by  and  comply  with  the  terms  and 

subd.  3,  §  17.)  provisions  prescribed  by  the  court,  judge  or 

pn>ce«diiis8  to  recover  tbe  possessian  of  re«I  ?^?''  ^™*  "^  warrantoa,  tne  coun,  juo^  or 

wopeSTcWe^Te  tartStSwl^^^  J"^.  '^L«^^  *  "^^^  "  provided  herein  on 

Sic^ty  adfei^.  X  oftte  tot  daas  «>'wi»f on  <^t  the  tame  upon  which  such  stay 

during  tuY  eAtog  4«geacy7   (In  effect  »  «^*^  ^  '^'^P^  ^^ 

April.  1, 1990.)  §  6.  Tenns  and  conditions  of  granting  and 

(ATote—The  time  of  appUcation  of  this  act  fJS*^^*  ,?t?fi:5^*l„^^^ 

WM  extended  to  Feb.  15,  1924,  by  L.  1922,  f^\  contmue  effective  only  upon  the  condition 

ch  easT  *^*  *^®  person  against  whom  the  final  order 

*        "^  is  made  snail  make  a  deposit  in  court  of  the 

§  1.  ApDlication. — ^The  provisions  of  this  act  entire   amount,   or  such   instalments   thereof 

shall  applv  only  to  a  summary  proceeding  in  from  time  to  time,  as  the  court,  judge  or  justice 

a  city  of  the  first  class  having  a  population  of  may  direct^  for  the  occupation  of  the  premises 

one  million  or  less  to  recover  tne  possession  for  the  penod  of  the  stay,  at  the  rate  to  which 

of  premises  occupied   for  dwelling  purposes,  he  was  hable  as  rent  for  the  month  immediately 

other  than  a  room  or  rooms  in  a  hote(  lodging  prior  to  the  expiration  of  his  term  or  tenancy 

house,  or  rooming  house,  upon  the  ground  that  plus  such  additional  amount,  if  any,  as  the  court, 

the  occupant  is  holding  over  and  continuing  judge  or  justice  may  determine  to  be  reasonable* 

in  possession  of  the  premises  after  the  expiration  such  deposit  shall  also  include  all  rent  unpaia 

of  nis  term,  without  permission  of  the  landlord,  prior  to  the  period  of  the  stay.    The  amount  of 

and  shall  govern  such  a  proceeding  notwith-  such  deposit  shall  be  determined  by  the  court, 

standing  the  provisions  of  any  Keneral  or  special  jud|^  or  justice  at  the  hearing  upon  the  appli- 

act  inconsistent  herewith.     The  relief  hereby  cation  for  the  stay,  and  such  determination 

provided  shall  be  in  adcUtion  to  relief  provided  shall  be  final  and  conclusive  in  respect  to  the 

by  any  other  act  the  provisions  of  wnich  are  amount  of  such  deposit,  and  the  amount  thereof 

not    inconsistent    herewith.     This   act   being  shall  be  paid  into  court,  in  such  maimer  and 

emergency  legislation,  its  provisions  ^all  be  in  such  instalments,  if  any,  as  the  court,  judge 

liberally   construed   to   carry   out   the  intent  or  justice  may  direct.    A  separate  accoimt  shall 

thereof.    This  act  as  amended  shall  not  apply  be  kept  of  the  amount  Ijp  the  credit  of  each 

to  a  new  building  in  the  course  of  construction  proceeding,   and  all  such  pajrments  shall  be 

at  the  time  this  amendment  tiJces  effect  or  deposited  in  a  bank  or  trust  company  and 

commenced  thereafter.    (Amended  by  L.  1920,  shall  be  subject  to  the  check  of  the  clerk  of  the 

ch.  948,  in  effect  Sept.  27,  1920.)  court,  if  there  be  one,  or  otherwise  of  the  court, 

§  2.  Effect  of  petition.— The  presentation  of  ^^^  ^'  ^"^^• 

a  petition  in  such  a  proceeding  to  a  court,  §6.  Payment    to    landlord. — ^The    clerk    of 

judge  or  justice  having  by   law   jurisdiction  the  court,  if  there  be  one,  and  otherwise  the 

thereof  shall  be  an  election  by  the  landlord  to  judge  or  justice^  shall  pay  to  the  landlord  or 

terminate  the  tenancy  which  might  otherwise  nis  duly  authorized  agent  the  amount  of  such 

arise  by  operation  of  law.  deposit,  in  accordance  with  the  terms  of  the 

5  8.     Discretionary  stay.-Where  the  final  "^^  °''  *^*  ^"^^"^  ""^^  "^  *^«»  ~'^- 

order  in  such  a  proceeding  establishes  that  the  S  7.  Waiver    of    act — ^Any   provision   of  a 

occupant   is  holding  over  and  continuing  in  lease  whereby  a  lessee  or  tenant  waives  any 

possession  of  the  demised  premises,  after  the  provision  of  this  act  shall  be  deemed  against 

expiration  of  his  term,  witnout  permission  of  public  policy  and  void. 

the  landlord,  the  court,  judge  or  justice  making  §  7*  Bff^t. — ^This  act  shall  take  effect  im- 
such  order,  on  application  of  the  occupant,  mediately,  and  shall  be  in  force  imtil  No- 
maj^  in  its  or  his  discretion  and  subject  to  the  vember  first,  nineteen  hundred  and  twenty- 
conditions   prescribed   by   this   act,   stay   the  *^o. 

issuance  of  a  warrant  and  also  stay  any  execu-    •    --^^    .    ^^^ — I ,  ..      .     -  * 

tion  to  collect  the  costs  of  the  proceeding,  for  L-.lWO,  ^*  ^^^-—An  act  m  relation  to  defense 

such  period,  not  more  than  twelve  montS,  as  ^  actions  based  upon  unjust,  unreasonable 

the  court,  judge  or  justice,  in  its  or  his  discre-  ?^^  oppressive  agreements  for  rent  of  prem- 

tion,  may  deem  proper.  ^^  occupied  for  dwellmg  purposes  m  cities 

of  the  first  class  or  in  cities  in  a  county  ad- 

i  4.  Application  for  and  granting  of  stay. —  joining  a  city  of  tiie  first  class.    (Entire  act 

Upon  application  for  a  stay,  the  court^  judge  amended  by  L.  1920,  ch.  944;  L.  1921,  ch. 

or  justice  shall  hear  the  parties,  and  if  upon  434,  in  effect  April  SO,  1921.) 

such  hearing  it  appears  that  the  premises  de-  /jvr  *       on.    *•         *         i     x-         r  xu- 

scribed  in  the  petition  are  used  for  dweUing  ^^^''^7^\^'^\'^^,^^?}^^^P^r^^  ,^^  *?* 

purposes;    that   the   applicant    cannot   sec^  ^  extended  to  Feb.  15,  1924,  by  L.  1922,  ch. 

suitable  premises  for  nimself  and  his  family  ""^'^ 

within    the    neighborhood    similar    to    those  §  1.  Unjust,     unreasonable    and    oppressive 

occupied;  that  he  has  used  due  and  reasonable  agreements  for  the   payment  of  rent  having 
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been  and  being  now  exacted  by  landlords  from  his  net  income  from  such  property.  Issue  shall 
tenants  under  stress  of  prevailing  conditions  not  be  deemed  joined  until  the  filing  of  such 
whereby  the  freedom  of  contract  has  been  im-  bill  of  particulars.  Upon  the  plaintiff's  faihire 
paired  and  congested  housing  conditions  result-  to  file  said  biU  of  particulars  within  the  time 
ing  therefrom  have  seriously  affected  and  en-  limited  the  court  upon  motion  of  the  defendant 
dangered  the  public  welfare,  health  and  morals  shall  dismiss  the  complaint, 
in  certain  cities  of  the  state,  and  a  public  emer-        f  3.  Where  it  appears  that  the  rait  lias  been 

gency  existing  in  the  judgment  of  the  legislature  increased  over  the  rent  as  it  existed  one  Tear 
J  reason  thereof,  it  shall  be  a  defense  to  an  prior  to  the  time  oi  tiie  agreement  imder  wiii^ 
action  for  rrat  accruing  under  an  agreement  the  rent  is  sought  to  be  recovered,  such  agree- 
for  premises  in  a  oity  of  the  first  daas  or  in  a  ment  shall  be  presumptively  unjust,  unreaaen- 
city  in  a  county  adjoining  a  city  of  the  first    able  and  oraresaive. 

class  occupied  for  dwelling  purposes  that  such  §  4.  Nothing  herein  oontained  shall  prevent 
rent  is  unjust  and  tmreasonalMe  and  that  the  the  plaintiff  from  pleading  and  proving  in  such 
agreement  under  which  the  same  is  sought  to  action  a  fair  and  reasonaole  rent  for  the  prvm- 
be  recov««d  is  oppressive.  If  it  appear  that  ises  and  recovering  judgment  therefor,  or  from 
the  defendant  pursuant  to  the  terms  of  a  instituting  a  separate  action  for  the  reoovexy 
written  or  oral  agreement  for  a  term  of  one    thereof. 

year  or  more  has  paid  after  the  commencement  f  4a.  For  the  purpose  of  deterDiinnig  tiie 
of  the  term  and  after  April  thirtieth,  nineteen  fair  and  reasonable  rent  or  rental  value,  the 
hundred  and  twenty-one,  three  monthly  instal-  value  of  the  real  property,  of  which  the  prem- 
ments  <^  rent  in  successive  months,  which  ises  in  question  are  the  whole  or  a  pitft,  shall  be 
accrued  under  such  agreement,  such  defense  presumed  to  be  the  assessed  valuation  thereof 
shall  not  be  allowed;  but  the  defendant  may  lor  the  year  in  which  the  first  instalment  of 
plead  such  defense  in  relation  to  any  rent  or  rent  or  rental  value  for  which  the  action  is 
rental  value  claimed  for  a  period  within  three  brought  accrued.  (Added  by  L.  1922,  oh.  064, 
months  after  the  expiration  of  such  term.  If  in  effect  April  13,  1922.) 
it  appear  that  the  defendant  is  a  monthly  §  5.  If  in  an  action  for  rent  or  for  the  rental 
tenant  or  a  tenant  from  month  to  month  and  value  of  the  use  or  occupation  of  premisesy  the 
has  paid  three  equal  monthly  payments  of  ^^intiff  recovers  judgment  b^r  default^  the 
rent  m  successive  months.  Such  defense  shall  judgment  shall  contain  a  provision  that  if  the 
not'  be  allowed  after  this  section  as  amended  same  be  not  fully  satisfied  witlun  five  days 
takes  effect  against  a  claim  for  rent  or  rental  after  entry  and  service  upon  the  defendant  of 
value  not  exceeding  the  rate  so  paid  and  a  copy  thereof,  the  plaintiff  shall  be  entitled 
accruing  within  nine  months  after  such  third  to  tne  premises  moitioned  in  the  complaint 
payment;  but  the  defendant  may  plead  such  and  to  we  direction  that  a  warrant  shall  issue 
defense  in  relation  to  rent  or  rental  value  oonunanding  the  sheriff,  marshal  or  other 
claimed  for  a  period  within  three  months  after  officer  charged  by  law  with  the  duty  of  executing 
the  expiration  of  such  nine  months.  (Am.  by  judgments  to  remove  all  persons  therefrom.  Scr- 
L.  1922,  ch.  664,  in  effect  April  13,  192i2.)  vice  oi  a  copy  of  the  judgment  e^all  be  made 

§  la.  In  an  action  mentioned  in  the  preced-  personally,  or  if  personal  service  oannot  be 
ing  section,  it  shall  be  necessary  for  the  plain-  made,  by  leaving  the  same  at  the  residraoe 
tiff  to  allege  and  prove  that  ^e  amount  de-  of  the  defendant  with  a  person  of  proper 
manded  in  the  complaiht  is  no  greater  than  the    age. 

rent  or  rental  value  paid  by  the  defendant  §  6.  If  in  any  action  for  rent  or  rental  value, 
during  the  month  preceding  that  which  is  the  the  issue  of  fairness  and  reasonableness  of  the 
basis  of  the  action  or,  if  greater,  that  at  least  amoimt  demanded  in  the  complaint  be  raised 
thirty  days'  notice  of  such  increase  in  writing  by  the  defendant,  he  must  at  the  time  of 
had  been  given  to  the  defendant  before  such  answering  deposit  with  the  derk  such  sums  as 
amount  had  been  so  increased.  (Added  by  equals  the  rent  or  rental  value  of  the  premises 
L.  1922,  ch.  664,  in  effect  April  13,  1922.)  in  arrears  computed  at  the  monthly  rate  of 

§  2.  Where  the  answer  contains  the  defense    the  rent  last  paid  or  reserved  as  the  monthly 
mentioned  in  section  one  of  this  act  and  the    rent  in  the  agreement  under  whidi  he  obtained 
deposit  provided  for  by  section  six  has  been    possession  of  the  premises.     If  the  defendant 
made,  the  plaintiff  within  five  days  after  the    fail  to  make  such  deposit,  the  court  shall  strike 
filing  of  the  answer  or  within  such  time  as  the    out  the  denial  or  defense  raising  such  issue. 
court  upon  good  cause  shown  may  determine.     Where  the  defendant  deposits  a  sum  in  accord- 
shall  file  with  the  clerk  of  the  court  a  verified    ance   with   the   foregoing   provisions   of   this 
bill  of  particulars,  setting  forth  the  gross  in-    section,   which  is  less  than  the  amount  de- 
come  derived  from  the  building  of  which  the    manded  in  the  complaint,  the  court,  on  nK>tion 
premises  in  question  are  the  whole  or  a  part:    of  the  plaintiff  made  ex  parte  and  on  affidavit 
the  number  of  apartments  in  the  building  ana    stating  the  facts,  shall  order  the  clerk  to  pi 
the  number  of  rooms  in  each  apartment,  and    to  the  plaintiff  the  amount  so  deposited,  at 
the  nmnber  of  stores  in  such  building;  the  rent    thereafter  during  the  pendency  of  the  actic 
received  for  each  such  apartment  or  store  for    the  defendant,  on  demand,  shall  pay  a  like  su 
the  period  of  one  year  last  past;  the  consider-    monthly  directly  to  the  plaintiff,  on  the  fit 
ation  paid  by  the  landlord  tor  the  building,  if    day  of  each  monthly  rental  period, 
he  be  the  owner  thereof,  or  if  he  be  a  lessee  the        Where  the  defendant  deposits  a  sum  equal 
rent  agreed  to  be  paid  by  him;  the  assessed    the  amount  demanded  iix  the  complaint  ti 
valuation  of  the  property  and  the  taxes  for    plaintiff  on  five  days'  notice  to  the  defends 
the  ciurent  year;  the  annual  interest  charge    may  apply  to  the  court  for  an  order  permitti 
on  any  incumbrance  paid  by  the  landlord;  the    him  to  withdraw  such  deposit  or  such  pi 
operating  expenses  with  reasonable  detail;  and    thereof  as  the  court  may  direct  pending  t 
such  other  facts  as  the  landlord  claims  affect    final  determination  of  the  action  and  thereaf 
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during  the  pendencv  of  the  action  the  defend- 
ant on  demand  shall  pay  an  amount  to  be  fixed 
by  the  court  in  said  order  on  the  first  day  of 
each  monthly  rental  period  to  the  plaintiff 
and  shall  deposit  with  the  clerk  the  difference 
between  such  monthly  payment  and  the 
amoimt  theretofore  deposited.  Money  here- 
tofore deposited  in  court  by  a  defendant  in 


the  execution  of  the  judgment  and  warrant 
shall  not  be  stayed,  unless  the  defendant  shall 
deposit  with  the  clerk  of  the  court  the  amount 
of  the  judgment  and  thereafter  monthly  until 
the  final  determination  of  the  appeal  an  amount 
equal  to  one  month's  rental  computed  on  the 
basis  of  the  iudgment.  The  clerk  ehaXl  forth- 
with pay  to  the  plaintiff  the  amount  or  amounts 


such  an  action  shfdl  be  payable  to  the  plaintiff  so  deposited. 

m  accordance  with  the  provisiona  of  tliis  sec-  j  k,  ^j^  ^  ^^j  ^^^  ^pp,    ^^  ^  ^^^  ^^ 

No  payment  need  be  made  by  a  defendant  roo«M  in  a  hotel  containing  one  fiundredtwenty- 

to  a  pEff  unl«M  sudTpSLtiS  shall  at  the  ^J^'^  "^  "*"*'  Z^^  a  lodgii«.  houae  or 

vvr  a  ^MMuv<««  »**Mcwj  oi*v^  pri».**i,.*x  oxAcua  av  w  ^  roommg  housc  occupied  under  a  hinmr  of  a 

tune  of  the  demand  tender  a  receipt  for  the  i^  °  leas  ^  ^^  v*«  »  ixnie  wi  « 
amount  demanded.     Any  such  payment  and 

the  receipt  regardless  of  its  terms,  stipulations  §  11.  Every  such  action  shall  be  brought 
or  qualifications,  shall  be  without  prejudice  in  the  county  in  which  such  premises  are  situ- 
to  tne  rights  of  either  party  to  the  action.  If  ated,  if  the  action  be  brought  in  the  supreme 
the  defendant  refuses  to  make  any  such  addi-  or  county  court;  or  in  the  municipal  court  di»- 
tional  payment  to  the  plaintiff  during  the  trict  in  which  such  premises  are  situated,  if 
pendency  of  the  action  the  court  on  motion  of  the  action  be  brou^t  in  the  municipal  couit 
the  plaintiff  may  strike  out  the  denial  or  de-  of  a  city.  If  not  so  Drought  the  action  shall  be 
fense  raising  the  issue  of  fairness  and  reasonable-  dismissed  with  costs  to  the  defendant.  (Am. 
ness  of  the  amount  demanded  in  the  complaint,  by  L.  1922,  ch.  664,  in  effect  April  13.  1922.) 
All  moneys  remaining  in  the  hands  of  the  clerk  §  12.  This  act  as  hereby  amended  snail  not 
to  the  credit  of  the  action  shall  be  applied  to  apply  to  a  new  building  in  the  course  of  con- 
the  satisfaction  of  the  judgment  renaered  or  struction  on  September  twenty-seventh,  nine- 
otherwise  disposed  of  as  justice  requires.  Where  teen  hundred  and  twenty,  or  commenced  there- 
a  judfpnent  is  rendei^ed  for  the  plaintiff  it  shall  after  and  shall  be  in  force  untH  February 
contain  a  provision  that  if  the  same  be  not  fully  fifteenth,  nineteen  hundred  and  twenty-four, 
satisfied  from  the  deposit  or  otherwise  within  (Am.  by  L.  1922,  ch.  664,  in  effect  April  13, 

five  days  after  the  entry,  and  service  on  the    1922).  

d^endant  of  a  copy  thereof,  the  plaintiff  shall  ^    ^^^^     ^    ^^^^ 

be  entitled  to  the  premises  described  in  the  L-  IWO,  ch.  209.— An  act  to  amend  chapter 


complaint  and  a  direction  that  a  warrant  shall 
issue  commanding  the  sheriff,  marshal  or  other 
officer  charged  by  law  with  tne  duty  of  execut- 
ing judpnents  to  remove  all  persons  therefrom. 
The  plaintiff  shall  be  entitled  to  costs  only  in 
the  event  that  he  recover  the  full  amount  de- 
manded in  the  complaint,  and  if,  in  an  action 
for  increased  rent,  the  plaintiff  recover  no 
more  than  the  amount  of  rent  last  paid  the 
defendant  shall  be  entitled  to  costs.  (Am.  by 
L.  1922,  ch.  664,  in  effect  April  43,  1922.) 


two  hundred  and  three  of  the  laws  of  eighteen 
hundred  and  eighty-two,  re-entitled  ''An 
act  hi  relation  to  summary  proceedings  to 
remove  monthly  tenants  in  the  cities  of  New 
York  and  Brooklyn  for  holdhig  over,"  by 
chapter  three  hundred  and  mty-seven  of 
the  laws  of  eighteen  himdred  and  eighty-nine, 
in  relation  to  notices  to  tenants.  (In  effect 
April  14,  1990.) 

Section    1.     Section   one   ot    chapter   three 
hundred  and  three  of   the  laws   of   eighteen 

S  7.  Where  there  has  been  an  adjudication  ?u'lS^'1!!.f?lf **r«f"i  I!;f^*^*^rlhJ  fc*^f 

of  the  reasonable  rental  value  of  pieniiaee,  such  ^^J."°^JS  .Sh^IH^  ^L^-^r    I 

adjudication  ahaU  detennine  an^  be  binding  fi*te„i"J?*^JSi  Z^^^^  .1^     "^ 

in  any  subsequent  action  between  the  sami  ^„!^^v  ,^„^nfV^o?H^N!l  vT*  .^H 

partial  inv^ng  the  rental  value  of  the  same  S^,^y,*ir.!^,;,Vi'^^ii'?.°I/,!lX^i!S^ 
premises  for  a  subsequent 
plaintiff  or  the  defendant,  c 

plead  and  prove  facts  which  shall  have  arisen  u«-^k,,  ^^^^a^  *^  ««.-/i  «-  *«ii^™«.- 

nnoe  the  p^od  for  which  the  prior  adjudication  ^^^^^^  amended  to  read  as  follows: 

has  been  made,  affecting  the  rental  value  of        §  1.  No    monthly    tenant,  or    tenant    from 
the  premises.  month  to  month,  shall  hereafter  be  removed 

S  8.  Whenever  the  court  in  which  the  action    S^S'  '^^  }i!^t^,}^^^T.iAtJhAf  ^''^ 

to  open  a  defatSt  in  an  a:;ition  mentioned  in    t^\T^r>^  i^w^^  ^JLJ^f^  ^Zh 

-lectioTfive  of  this  act  to  vacate,  amend,  correct    o^^l<.**'?Jf"i.'"  i'ltf^t^^^  'i  ^^ 

>r  modify  any  process,  judgn^ent  or  warrant    ^,  P^!? SJ  ji"  J^^^   P'?*^??^^ 'Lj?T^ 
««  ft^^'hJL'n^/rJ^ixtJ^XL  try^^-r^^r  .»..^»  iw^  r^.»%    aUowecl  to  be  served  by  law,  a  notice  m  writing 

S  .^^^    ^J^^t  ^^^ZJ  ,^^  to  the  eSfect  that  the  laidloi^  elects  to  terminati 
or  substance,  and  to  grant  a  new  trial  upon  .t  ^  *.«««««,,    ««j  i.u«j.  „«i^^  au     *  «  ..* 
any  of  the  grounds  for  which  a  new  trial  iay  ^®  tenancy,  and  that  unless  the  tenant  re- 
be  granted  By  the  supreme  court  in  an  action  ?^T  ^'^°^  ^>**  ^T^'^^^'S^''  ^^  ""^  '^*'*'^ 
Dendinir  therein    ^  °  *"^    "^    "       '^  »»-wuii  ^^  ^^^^^  expires  the  landlord  will  commence 

*^    ^*  summary   proceedings   under   the   statute    to 

{  9.  In  case  of  an  appeal  by  the  defendant,    remove  such  tenant  therefrom. 
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art.  1 


«l-7 


CONSTITUTION  OF  THE  STATE  OF  NEW  YORK 


Adopted  Noyember  6,  1894;  amended  and  in  force  Jan.  1,  1922 


PREAMBLE 

We  the  people  of  the  State  of  New  York, 
grateful  to  Almighty  God  for  our  freedom,  in 
order  to  secure  its  blessings,  do  establish  this 
Constitution. 


stye  fines  imposed,  nor  shall  cruel  and  unusual 
punishments  be  inflicted,  nor  shall  witnesses  be 
unreasonably  detained. 
Dcrlvatton.— Const.  1846.  art.  I,  |  5. 


ARTICLE  FIRST 

1.  Penons  not  to  be  dulranohised. 

2.  Trialbyjaiy. 
Freeoom  of  worship;  religious  liberty. 
Habeas  corpus. 
Excessive  bail  and  fines. 
BUlofriglits. 


3 
4. 
5. 

e. 


7.  Compensation  for  taking  private  property;  private 


)eriv;  j 
lands; 


excess 


roads;  drainage  of  agricultural 
condemnation. 

Freedom  of  speech  and  press;  criminal  prosecu- 
tions for  libel. 

Right  to  assemble  and  petition:  divorces;  lotteries, 
pool-celling  and  gambling,  laws  to  prevent. 

Escheats. 

Feudal  tenures  abolished. 

Allodial  tenures. 

Leases  of  agricultural  lands« 

Fines  and  quarter-sales  abolished. 


8. 

0. 

10. 
11. 
13. 

13. 

14.  fines  ana  qu 

15.  Purchase  ot  lands  from  Indians. 

16.  Common  law  and  acts  of  the  colonial  and  state 
legislatures. 


§6.  BOl  of  rights. 

No  person  shall  be  held  to  answer  for  a  capital 
or  otherwise  infamous  crime  (except  in  cases  of 
impeachment,  and  in  cases  of  militia  when  in 
actual  service,  and  the  land  and  naval  forces  in 
time  of  war,  or  which  this  State  may  keep  with 
the  consent  of  Congress  in  time  of  peace,  and  in 
cases  of  petit  larceny,  under  the  regulation  of 
the  Legislature),  unless  on  presentment  or  in- 
dictment of  a  grand  jury,  ana  in  any  trial  in  any 
court  whatever  the  party  accused  shaJl  be  al- 
lowed to  appear  and  defend  in  person  and  with 
counsel  as  in  civil  actions.  No  person  shall  be 
subject  to  be  twice  put  in  jeopardy  for  the  same 
offense;  nor  shall  he  be  compelled  in  any  rcim- 
inal  case  to  be  a  witness  against  himself;  nor  be 
deprived  of  life,  liberty  or  property  without  due 
process  of  law;  nor  shall  private  property  be 

17.  GraSn? SSd  made  by  the  king  of  Great  Britain    taken  for  public  use  without  just  compensation . 

since  1775;  prior  grants.  D€fflvatloil.~Const.  1846,  art.  I,  f  6. 

18.  Damages  for  injuries  causing  death. 

19.  Workmen's  compensation.  j  ^  Compensation  for  taking  private  property ; 

§  1.  Persons  not  to  be  diafranchised-  pTi7^t»  roads;  draintge  of  swamp  or  agricul- 

No  member  of  this  State  shall  be  disfran-    tural  lands;  excess  condemnation. 

chised,  or  deprived  of  any  of  the  rights  or  priv-        When  private  property  shall  be  taken  for  any 

ileges  secured  to  any  citisen  thereof,  unless  by    public  use,  the  compensation  to  be  made  there- 

the  law  of  the  kind,  or  the  judgment  of  his  peers.    »<>'''  ^^t°  f^^^  compensation  is  not  made  by  the 

DeriTa*loii.-Const.  1846.  art.  1, 1 1.  ^tate,  shall  be  ascertained  by  a  jury,  or  by  the 

supreme  court  with  or  without  a  jury,  but  not 

§  2.  Trial  by  jury.  with  a  referee,  or  by  not  less  than  tluree  com- 

The  trial  by  jury  in  all  cases  in  which  it  has    missioners  appointed  by  a  court  of  record,  as 

been  heretofore  used  shall  remain  inviolate  for-    snail  be  prescribed  by  law.    Private  roads  may 

ever;  but  a  jury  trial  may  be  waived  by  the  part-    ^  opened  in  the  manner  to  be  prescnbed  by  law ; 

ies  in  all  civil  cases  in  the  manner  to  be  prescribed    but  ^^  every  case  the  necessity  of  the  road  and 

the  amount  of  all  damage  to  be  sustained  by 

the  opening  thereof  shall  be  first  determined  by 

a  jury  of  freeholders,  and  such  amount,  together 

§3.  Freedom  of  worship;  religious  liberty.  with  the  expenses  of  the  proceeding,  shall  be 

The  free  exercise  and  enjoyment  of  religious    P^id  by  the  person  to  be  benefited.    The  use  of 

profession  and  worship,  without  discrimination    property  for  the  drainage  of  swamp  or  agricul- 

or  preference,  shall  forever  be  allowed  in  this    tural  lands  is  declared  to  be  a  public  use,  and 


b  V  law. 

•cfflvaMoD.— Const..  1846.  art.  I,  S  2. 


State  to  all  mankind;  and  no  person  shall  be  ren- 
dered incompetent  to  be  a  witness  on  account  of 
his  opinions  on  matters  of  religious  belief ;  but  the 
libarty  of  conscience  hereby  secured  shall  not  be 
S3  construed  as  to  excuse  acts  of  licentiousness, 


general  laws  may  be  passed  permitting  the  own- 
ers or  occupants  of  swamp  or  agricultural  lands 
to  construct  and  maintain  for  the  drainage 
thereof,  necessary  drains,  ditches  and  dykes 
upon  the  lands  of  others,  under  proper  restric- 


or  justify  practices  inconsistent  with  the  peace  or    tions  on  making  just  compensation,  and  such 
-   -  -    -  compensation  together  with  the  cost  of  such 

drainage  may   be  assessed,  wholly  or  partly, 

against  any  property  benefited  thereby;  out  no 

special  laws  shall  be  enacted  for  such  purposes. 

The  legislature  may  authorize  cities  to  take 


safety  of  this  State. 

DerlTatioii.— Const.  1846,  art. 

§  4.  Habeas  corpus. 


I.f3. 


The  privilege  of  the  writ  of  habeas  corpus 


ahall  not  be  suspended,  unless  when,  in  cases  of  ™ore  land  and  property  than  is  needed  for  actual 
rebellion  or  invasion,  the  public  safety  may  re-  construction  m  the  laying  out,  widening,  extend- 
ing or  relocatmg  parks,  public  places,  highways 
or  streets;  provided, however,  that  the  additional 
land  and  propertv  so  authorized  to  be  taken 
shall  be  no  more  than  sufficient  to  form  suitable 
building  sites  abutting  on  such  park,  public 


quire  its  suspension. 

D€ffl?»tloil.^Const.  1846,  art.  I.  f  4. 

$  5.  Excessive  bail  and  fines. 

Excessive  bail  shall  not  be  required  nor  exces- 


lias 
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i              place,  highway  or  street.    After  so  much  of  the  upon  alienation,  reserved  in  anv  grant  of  haul 

land  andproDOTty  baa  been  appropriated  for  hereafter  to  be  made  shall  be  vofd. 

such  parte,  puolic  place,  hi^way  or  street  as  ia  Dntrattoii.— Conn.  igM.Brt.1.]  is. 

u                need«l  therefor,  tne  remainder  may  be  sold  or  .,.„.           ,        .,. 

i               leased.     (Am.  1913,  1919.)                               .  S  1»-  Purdmse  of  luidstrf  Indiana. 

(                    I>CTmitoa.~C(niit.  ISM,  ut.  I,  { 7.  No  purchase  or  contract  for  the  sale  of  lands  in 

B                      ,  _    „       .          ,            .        ,                   ...  ^^'^  State,  made  since  the  fourteenth  day   of 

f.                     S  8.  Freedom  of  speech  and  press;  criminal  October,  one  thousand  seven  hundr*^  and  b*v- 

b                  proaecutiona  for  libel.           -  enty-GT^;  or  which  may  hereafter  be  made,  of, 

I                     Every  citizen  may  freely  speak,  write  and  pub-  or  with  the  Indians,  shall  be  v^tlid,  unlesn  msde 

L                  liah  his  sentiments  on  all  subjects,  beins  respon-  under  the  authority,  and  with  the  cooM'Dt  of  the 

f               Bible  for  the  abuse  of  that  riKht ;  and  no  law  shall  Ltgialature. 

(r  '               be  passed  to  restrain  or  abridge  the  hberty  of  DalntiDn.—Cout.  184a,  irt.  1,1  io, 

'■                  speech  or  of  the  preaa.    In  all  criminal  prosecu-  ,  ,-    -,                ,             . 

7               tiona  or  indictments  for  libels,  the  truth  may  be  5  16.  Common  Uw  and  acts  of  the  colonial 

E                  given  in  evidence  to  the  jury;  and  if  it  shall  ap-  "**  '*■**  lep««tures. 

^                  pear  to  the  jury  that  the  matter  charged  as  libel-  Such  parts  of  the  common  latv,  and  of  the  act* 

ouais  true,  and  was  published  with  good  motives  of  the  Legislature  of  the  colony  of  New  York,  as 

:                  and  for  justifiable  ends,  the  party  shall  be  ao-  together  did  form  the  law  of  tnp  said  colony,  on 

f                  quitted;  and  the  jury  shall  have  the  right  to  the  nineteenth  day  of  April,  one  thousand  seven 

I;                  determine  the  law  and  the  fact.  hundred  and  seventy-five,  and  Ihe  resolutions  of 

>'                      QcrlnOan.— CoBM.  1846.  ut.  1, 1 8.  the  Congress  of  the  said  colony,  and  of  the  con- 

"  vention  of  the  state  of  New  York,  in  force  on  the 

$9.  Right  to  aasemble  and  petition',  dlTorces;  twentiethday  of  April, onetbousandsevenhun- 

lotteries,  pool-Belling  and  gunbling,  laws  to  pre-  dred  and  seventy-seven,  which  have  not  since 

f                   V«nt.  expired,  or  been  repealed  or  altered;  and  such 

'                       No  law  shall  be  pa»ed  abridging  the  right  of  fcts  of  the  L^slature  of  this  State  as  are  now  in 

thepeoplepeaceablytoassembleandtopetition  ^S""^'  shall  be  and  contrnue  the  law  of  this 

the  Bovermnent,  or  any  department  thereof;  nor  °t«i*.  subject  to  such  alterations  as  the  I^egislaf 

Bhallany  divorce  be  granted  otherwise  than  by  ture  shall  make  coneemrag  the  same.    But  al- 

due  judicial  proceedings;  nor  shall  any  lottery  or  ™'^"  pa^ts  of  the  common  law,  and  such  of  the 

,                   the  sale  of  lottery  tickets,  pool-selling,  book-  said  acta,  or  parts  thereof,  as  are  repugnant  to 

1                   making,  or  any  other  kind  of  gambling  hereafter  "im  Constitution,  are  hereby  abrogated. 

i"                 be  authorised  or  allowed  within  thiaState;  and  Dfrtwtton.— Coum.  184«, ui. i,  j  it. 

the  Legiskture  shall  pass  aporopriate  laws  to  g  „^  q,^^  ^j  ,^j       ^     j,     ^     1^^     ^ 

'■                prevent  offenses  agamat  any  t^  the  provisions  of  GrMtBritainsmcel778;™orgnit^     ^ 

i                          D«tTBtlo».-<:oiat.  184(I.«H-  I.I  10.  .u^\^"'H  ?J  '*"<*  ""t*"."  t*'^  ^^''^'  mode  by 

the  king  of  Great  Bntain,  or  persons  acting 

f                     5 10.  BscheatB.  under  his  authority,  after  the  fourteenth  day  of 

TV.   „^„i»  .^  .1,:-  a*..-,  i«  .1,^.  -i-kt  „f  _„  October,  one  thousand  aeven  hundred  and  eev- 

The  people  of  "'"^Stot^^mthwrri^t  of  w^  enty-five.  shall  be  nuU  and  void;  but  nothing 

■  ereignty,  8«  deemed  to  poase^^eonp^^^  contained  in  this  Constitution  shaU  affect  any 

SSo??fi^Vstr;^d'aKdTSrtSe  -^rh^.f  1-^  ^'^i-^^  ^i^''-^"''''  '•-^  '*^^ 

I                  Twhicb  abaO  fail   from'a  d^ect  of  heirs,  shall  ^Suf  2Sj^"rf  ^^'^i^^^t^c^^'S 

■  "ZL^"^^*      ■■^S'^-?!",,  corporate,  by  Eim  or  them  made  tJcfoif   that 

D«ltaltoD.-Cout.  1848.  «t.  1.1 11.  d^y;  Or  shall  affect  any  such  panls  or  charters 


}  11.  Feudal  tenurea  abolished. 


made  by  this  State,  c       ...  - „ 

'.hority;  or  sh^  impair  the  obligft- 


All  feudal  tenurea  of  every  desOTption,  with  tion  of  any  debts,  contracted  by  the  Sute  or 

all  their  incidents,  are  declared  to  be  abolished,  individuals,  or  bodiea  corporate,  of  any  other 

saving  however,  all  rents  and  services  cerUin  rights  of  property,  or  any  suits,  actions,  rights 

which  at  any  time  heretofore  have  been  lawfully  of  action,  or  other  proceedings  in  courta  of 

created  or  reserved.  justice. 

DttlntlOB.— CoDM.  lB4<l,Bn.I.|]2.  D«rt»Btioii.— Const.  1846,  »H,  1. 1 18. 

I  IS.  Allodial  tenurea.  S  18.  Damages  for  injuries  caoaing  deafll. 

All  lands  within  this  State  are  declared  to  be  The  right  of  action  now  ensting  to  recovtr 

allodial,  so  that,  subject  only  to  the  liability  to  damages  for  injuries  resulting  in  death,  aball 

escheat,  the  entire  and  al^lute  property  ia  neveroeabrogated;aDd theamountrecaverable 

vested  in  the  owners,  according  to  the  nature  of  shall  not  be  subject  to  any  statutory  limitation. 

their  respective  estates.  Dorltatlaii.— Naw. 

DwlTaltoii.— Const.  184«,  ut.  1, 1 13. 

1 19.  Workmen's  compensation. 

S  IS.  Leases  of  agricnltural  lands.  Nothing  contained  in  this  Constitution  shal 

No  lease  or  grant  of  agricultural  land  for  a  be  construed  to  limit  the  power  of  the  Lefpals 

longer  period  than  twelve  years,  hereafter  made,  ture  to  enact  laws  tor  the  protection  of  the  lives 

in  whicn  shall  be  reserved  any  rent  or  service  Of  health,  or  safety  of  employees;  or  for  the  pay 

any  kind,  shall  be  valid.  ment,  either  by  employers,  or  by  employw 

DfrimUon.— ConM.  1846,  art.  1, 1 14.  and  employees  or  otherwise,  either  directly  oi 

through  a  State  or  other  eyttem  of  insuranc' 

i  M.  Fines  and  qnarter-aalea  abolished.  or  otherwise,  of  compensation  for  injuria  to  en 

All  fines,  quarter-sales,  or  other  like  restrainta  ployees  or  for  death  of  employees  resulting  froi 


art.  2                     CONSTITUTION  OF  THE  STATE  OF  NEW  YORK  §§  1-6 

such  injuries  without  regard  to  fault  as  a  cause  dence  because  their  duties,  occi4)ation  or  busi* 

thereof,  except  where  the  injury  is  occasioned  ness  require  them  to  be  elsewhere  within  the 

by  the  willful  intention  of  the  injured  employee  United  States,  may  vote,  and  for  the  return  and 

to  bring  about  the  injury  or  death  of  himself  or  canvass  of  their  votes  in  the  election  district  in 

of  another,  or  where  the  injury  results  soldy  from  which  they  respectively  reside.  (Added  1919.) 

the  intoxication  of  the  injured  employee  while  }  2.  Persons  excluded  from  the  right  of  suf- 

on  duty;  or  for  the  adjustment,  determination  frsge. 

fJ^-lr"!^**!!?!^  °^.!!i^*»"iri!L^rjl'2::  t  no  pe«on  who  d.aU  receive,  accept,  or  offer 


♦».-    •  -^edy  therefor.Bhall  be  exclusive  of  a^I  to  be  p«d  or  ua^,  any  money  or  other  valuable 

other  rights  and  remediM  for  injuriM  to  em-  thing  m  a  oompen^tion  or  reward  for  the  giving 

ployees  or  for  death  resulting  from  sudi  mjunes;  *^  ^^oSnTaVote  at  an  electio^  of  who 

or  to  provide  that  the  amount  ofsuch  rompen-  g^all  Lke  any  promise  to  influence  tte  giving 

sation  /or  death  shall  not  exceed  a  fixed  or  ^UjboIdingaSy  such  vote,  or  who  shall  maki 

^f^^l^'fjril'^^.lfiJ*?!^  T^  orbeJZedir^tl/orindirectiyinterestedinany 


ingthebusin-^softhecSployer.  (Add«l  1913.)  pM^^X^tTSSl^^^rK 

ARTICLE  SECOND  before  such  officers  that  he  has  not  received  or 

offered,  does  not  expect  to  receive,  has  not  paid. 

e«c.  1.  QuaUfication  of  voters.  offered  or  promised  to  pay,  contriouted,  offerea 

2:*P^SSL'3^fromri«htof«iffi»«e.  or  promised  to  contribute  to  another,  to  be  paid 

3.  Certain  ooeupations  and  conditions  not  to  affect  or  Used  any  money  or  other  valuable  thmg  as  a 

residence.   ,  ,    .    ,         .           ,  compensation  or  reward  for  the  giving  or  with- 

5  SSSS^S'votiM         °  ^'"***  ^**'*'^  holding  a  vote  at  such  election,  and  has  not 

d!  Registration  and  election  boards  to  be  non-  made  any  promise  to  influence  the  giving  or 

partisan,  except  at  town  and  viUsge  dections.  withholdmg  of  any  such  vote,  nor  made  or  be- 

<  1    /Vi^.tM^.^^.  ^4  ^^^^^  come  direcfly  or  indirectly  interested  in  any  bet 

§1.  QiMliflcatioii  of  voters.  ^^  ^^^  depending  upon  the  result  of  such 

Every   citizen    of   the   age   of   twenty-one  election.     The   L^slature   shall   enact   laws 

years,  who  shall  have  been  a  citizen  for  ninety  excluding  from  the  right  of  suffrage  all  persons 

days,  and  an  inhabitant  of  this  state  one  year  convicted  of  bribery  or  of  any  infamous  crime, 

next  preceding  an  election,  and  for  the  last  four  D«fiT»tloii.— Const.  1846.  art.  II,  1 2. 

months  a  resident  of  the  county  and  for  the  «  «    r««.f«:«  /w»i.M«Mf5A«%«  .n^  ,^^^Ai^,^m  .,^* 

last  thirty  days  a  resident  of  the  election  dis-  teiJivSriSSln^^                  conditions  not 

trict  in  which  he  or  she  may  offer  his  or  her  ^^"'©"'•M^^^ttc®- 

vote,  shaU  be  entitled  te  vote  at  such  election  ^  ^^^  ?*?  purpose  of  voting,  no  person  shall  be 

in  the  election  district  of  which  he  or  she  sh&ll  deemed  to  have  gained  or  lost  a  rraidence,  by 

at  the  time  be  a  resident,  and  not  elsewhere,  for  f^Mpn  of  his  presence  or  abs^ce,  while  employed 

all  officers  that  now  are  or  heieafter  may  be  '^  ^'^^  aervice  of  the  United  States;  nor  while 

elective  by  the  people,  and  upon  all  questions  «»gagea  m  the  navigation  of  the  waters  of  this 

which  may  be  submitted  to  the  vote  of  the  S<**^»  ^^  ^Kr?^  United  States,  or  of  the  high 

people,  provided  however  that  a  citizen  by  seas;  nor  while  a  student  of  any  seminary  of 

marriage  shall  have  been  an  inhabitant  of  the  learning;  nor  while  kept  at  any  abnshouse,  or 

United  States  for  five  years;  and  provided  that  <^*^er  a^lum,  or  institution  wholly  or  partly 

in  time  of  war  no  elector  in  the  actual  military  supported  at  public  expense  or  by  chanty;  nor 

service  of  the  state,  or  of  the  United  States,  in  ^**"e  confined  m  any  public  prison, 

the  army  or  navy  thereof,  shall  be  deprived  of  Derivation. — Const.  184S,  art.  II,  f  3. 

his  or  her  vote  by  reason  of  his  or  her  absence  §  4.  Registration  and  election  laws  to  be 

from  such  election  district;  and  the  legislature  passed. 

shall  have  power  to  provide  the  manner  in  Laws  shall  be  made  for  ascertaining,  by  proper 

which  and  the  time  and  place  at  which  such  proofs,  the  citizens  who  shall  be  entitled  to 

absent  electors  may  vote,  and  for  the  return  the  right  of  suffrage  hereby  esteblished,  and  for 

and  canvass  of  their  votes.  the  registration  of  voters;  which  registration 

Notwithstanding  the  foregoing  provisions,  ghall  be  completed  at  least  ten  days  before  each 
after  January  first,  one  thousand  nine  hundred  election.  Such  registration  shall  not  be  re- 
and  twenty-two,  no  person  shall  become  en-  quired  for  town  and  village  elections  except  by 
titled  to  vote  by  attaining  majority,  by  natural-  express  provision  of  law.  In  cities  and  villages 
ization  or  otherwise,  unless  such  person  is  also  having  five  thousand  inhabitants  oi|more,  accord- 
able,  except  for  physical  disability,  to  read  ing  to  the  last  preceding  State  enumeration  of 
and  write  English;  and  suitable  laws  shall  be  inhabitants,  voters  shall  be  registered  upon 
passed  by  the  legislature  to  enforce  this  pro-  personal  application  only:  but  voters  not  re- 
vision. (Am.  1917,  1921.)  siding  in  such  cities  or  villages  shall  not  be  re- 
Dcrlvatioii.— Const.  1846,  art.  II,  {  1.  quired  to  apply  in  person  for  registration  at  the 

«  1  -    Au^^*  -^4.^..  fi^c  meeting  of  the  officers  having  charge  of  the 

§  1-a-  Absent  voters.  ^^^^^  ^f  ^^^^ 

The  legislature  may,  by  general  law,  provide  D«ita*ioD.-Const.  1846.  art.  II.  1 4, 

a  manner  in  which,  and  the  time  and  place  at  *  •    a^            t     ^ 

which,  qualified  voters  who  may,  on  the  occur-  5  o.  Manner  of  votmg. 

renoe  of  any  general  election,  be  unavoidably  All  elections  by  the  citizens,  except  for  such 

absent  from  the  state  or  county  of  their  resi-  town  officers  as  may  by  law  be  directed  to  be 
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art.  3       1 


OtherwJK  choven,  shall  be  by  ballot,  or  by  such         Diatrict  number  one  (1)  shall  conaist  of  the 
other  method  as  may  be  preacribed  oy  law,  pro-    counties  of  Suffolk  and  Richmond. 
Tided  that  secrecy  in  voting  be  preserved.  District  number  two  (2|  shall  consist  of  the 

DniTaUon.— Coast.  1349,  art.  II,  f  s.  oounty  (rf  Queens. 

Sa.  R«Utr*Uon  and  election  boards  to  be        DigtoKct  number  three  (3)  shall  consist  of  that 
bl-partiaan,  except  at  town  and  viUap)  dactlons.    P*"  "j ''!'?. fS^'^'i^.^'^^  comprising  the  first, 
fr.    I  .-  .  .■  IT    J.-         second,  third,  fourth,  fifth  and  sixth  wanis  of 

All  laws  creating,  relating  or  afTwtmg  the  city  of  B^oklyn. 
boards  or  officers  charaed  with  t&e  duty  of  r«-  mokei  number  four  (1)  shall  consist  af  that 
litMinB  voters,  or  of  distributing  balloto.atthB  p^  trf  the  county  of  Kings  comprising  the 
polls  to  voters  or  of  rec«ving,  recoitiing  or  i^enth,  thirteenth'nineteenlh  and  twentv-firat 
countmgTotes  at  election,  shall  saoure equal  rep-  „,^^  ^f  the  eity  of  Brooklyn, 
resentation  of  the  two  poliUcaJparties  which,  jj^^rict  numW  five  (5)  shall  consist  of  that 
at  the  general  election  next  preceding  that  for  p«t  of  the  county  of  Kings  comprising  the 
which  such  boarfs  or  office««e  **KffX*'  "i"'  eighth,  tenth,  twelfth  and  thirtieth  wards  Sf  (he 
the  highest  and  the  nerthighest  number  of  yotw^  city  of  Brooklyn  and  the  ward  of  the  city  of 
,^!L^"^v.  ''ffi*'^"?*'"!'  be  appointed  BrooUynwhiohwasforroertv thetownof  Griv«- 
orelectedinsuchmann^,  and  upon  the  nonuaa-    g^gj 

tion  of  such  representatives  of  saidpsftiw  re-  DJBirict  number  six  (fi)  shall  consist  of  thai 
speotively,  as  the  I.egishiture  may  direct.  Ex-  ^  „f  ^^^^  ,„^^  ^  Ki„  comprising  the 
wtin^lawi  on  this  subject  sh^l  continue  mitil  ^^h,  eleventh,  twentieth  ind  twenty-Ajnd 
the  I.effislature  shall  otherwise  provide.    This    wardaof  the  cityof  Brooklvn. 

District  numberseveo  (7)  shall  consist  of  that 
part  of  the  county  'of  Kings  comprising  the 
fourteenth,  fifteen  tn,  si  xte  on  to  &nd  seventeenth 
wards  of  the  city  of  Brooklyn. 

District  number  eight  (S)  shall  consist  of  thai 
part  of  the  county  of  Kings  com i)ri sing  thf 
twenty-third,  twenty-fourth,  iwenty-ftfth  and 
twenty-ninth  wards  of  the  city  of  BrofAlyn,  and 
the  town  of  Flatknde. 

District  numba*  nine  (9)  shall  connet  of  that 

part  of  the  county  of  Kings  comprising  the 

Bightcenth    twenty-sixth,   twentv-sevtmth  and 

twenty-ei^th  wards  of  the  city  of  Brooklyn. 

District  number  t«n  (10)  shall  consist  of  that 

Eatt  of  the  county  of  New  York  within  and 
ounded  by  a  line  beginning  at  Canal  street  and 
the  Hudson  river,  and  running  thMioe  along 
Canal  street,  Hudson  street,  Dominick  street, 

,,_.. , Varick  street,  Broome  street,  Sullivan  street, 

CwMinwhiBhpriv^modlqoil^biiiiitjJiDot^b.    Spring  street,    Broadway,  Canal    street,   the 

5^^!,!!^™'^  M  to  taw.  .uttaoitaux    Bowery,  Division  street,  Grand  street  and  JaA- 

•on  street,  to  the  East  Hvei  and  thenoe  around 

the  southern  end  of  Manhattan  island,  to  the 

EUce  of  beginning,  and  also  Governor's,  Bed- 
>e's  and  Ellis  islands. 
District  number  eleven  (U)  shall  consist  of 
thatpart  of  the  county  of  New  York  Iving  north 
of  district  number  ten.  and  within  ana  bounded 
by  a  line  beginning  at  the  junction  of  Broadway 
and  Canal  street,  and  running  thenoe  alons 
Broadway,  Fourth  street,  the  Bowery  and  Hiird 
I  X.  iicsiBiauTc  )»»BiB.  avenue,  St.  Mark's  place,  Avenue  A,  Seventh 

The  l(«islative  power  of  this  State  shall  be    Street,  Avenue  B,  Clinton  Street,  Rivington 
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street,  Norfolk  street,  Division  street,  Bowerj- 

and  Canal  street,  to  the  place  of  beginning. 

,  ^  .        District  number  twelve  (12)  s^ll  consist  of 

of   senators   and    ^^^^  ^^  ^  ^^^  ^^^y  ^^  jj^^  york  lying 

"th  of  districts  numbers  ten  and  eleven  and 


vested  in  the  Senate  and  Assembly. 
Dvlntlon.— Conit.  1S4S,  srt.  Ill.f 

{2.  Hnrober   and 
assemblymen. 

The  Senate  shall  consist  of  fifty  members, 

__^.  provided.     The  sena ua.j«u^  oi..^i.  <w.u  u.c  ^Mm.a,  nuu  lumu.- 

elected  in  the  year  one  thousand  eight  hundred  thence  through  Jackson  street.  Grand  stree 

and  ninety-five  shall  hold  their  offices  for  three  Division    street,     Norfolk    street,     RivingU 

years,  and  their  successors  shall  be  chosen  for  street,  Clinton  street,  Avenue  B,  Seventh  stree 

two  years.    The  Assembly  shall  consist  of  one  Avenue  A  St.  Mark's  place.  Third  avenue,  Ea 

hundred  and  fifty  members,  who  shall  be  chosen  Fourteenth  street  to  the  East  river^  and  aloi 

for  one  year.  the  East  river,  to  the  place  of  beginning. 

Dfrt™Hod.-Conii._i94fl,.rt.ii!.i!-  District  number  thirteen  (13)  shall  consist 

S  3.  Senate  districts.  that  part  of  the  county  of  New  York  lying  nor 

The  State  shall  be  divided  into  fifty  districts  of  district  number  ten,  and  within  and  boundi 

to'  be  called  senate  districts,  each  of  which  shall  by  a  line  beginning  at  the  Hudson  river  at  tl 

choose  one  senator,    Thedistrictsshallbenum-  foot  of  Canal  street,  and  runm'ng  thence  nXor 

bMed  from  one  to  fifty,  inclusive.  Canal  street,  Hudson  street,  Dominick  strei 
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Varick  street,  Broome  street,  Sullivan  street,  thence  along  Fifth  avenue.  East  One  Hundred 

Spring  street,  Broadway,  Fourth  street,  the  and  twenty-ninth  street,  Fourth  or  Park  avenue, 

Bowery  and  Third  avenue,  Fourteenth  street.  East  One  Hundred  and  Tenth  street,  Fifth  ave- 

Sixth  avenue,  West  Fifteenth  street,  Seventh  nue,  to  transverse  road  across  Centi^  park  at 

avenue,  West  Nineteenth  street.  Eighth  avenue,  Ninety  seventh  street,  Eighth  avenue,  West 

West  Twentieth  street,  and  the  Hudson  river.  Eighty-first  street,  Ninth  or  Columbus  avenue, 

to  the  place  of  beginning.  West  Eighty-sixth  street,  Tenth  or  Amsterdam 

District  number  fourteen  (14)  shall  consist  of  avenue  and  West  Eighty-ninth  street,  to  the 

that  part  of  the  county  of  New  York  lying  north  place  of  beginning. 

of  districts  numbers  twelve  and  thirteen,  and        District  number  twenty  (20)  shall  consist  of 

within  and  bounded  by  a  line  beginning  at  East  that  part  of  the  county  of  New  York  lying  north 

Fourteenth   street   and   the  East   river,   and  of  districts  numbers  eighteen  and  fifteen,  and 

running  thence  along  East  Fourteenth  street,  within  and  bounded  by  a  line  beginning  at  East 

Irving  place,   East  Nineteenth  street,  Third  Eighty-third  street  and  the  East  river,  running 

avenue,  East  Twenty-third  street,  Lexington  thence  through  East  Eighty-third  street.  Second 

avenue.  East  Fifty-third  street,  Third  avenue,  avenue,  East  Eighty-fourth  street,  Lexington 

East  Fifty-second,  street,  and  the  East  river,  avenue.  East  Ninety-sixth  street.  Fifth  avenue, 

to  the  place  of  beginning.  East  One  Hundred  and  Tenth  street,  Fourth  or 

District  number  fifteen  (15)  shall  consist  of  Park  avenue.  East  One  Hundred  and  Nineteenth 

that  part  of  the  county  of  New  York  lyin^  north  street  to  the  Harlem  river,  and  along  the  Harlem 

of  district  number  thirteen,  and  widim  and  and  East  rivers,  to  the  place  of  beginning;  and 

bounded  by  a  line  beginning  at  the  junction  of  also  Randall's  island  and  Ward's  island. 
West  Fourteenth  street  and  Sixth  avenue,  and        All  the  above  districts  in  the  county  of  New 

running    thence    along    Sixth   avenue,    West  York  bounded  upon  or  along  the  boundary 

fifteenth  street,  Seventh  avenue,  West  Fortieth  waters  of  the  county,  shall  be  deemed  to  extend 

street,  Eighth  avenue,  and  the  transverse  road  to  the  county  line. 

across  Central  park  to  Ninety-seventh  street.  District  number  twenty-one  (21)  shall  con- 
Fifth  avenue.  East  Ninety-sixth  street,  Lexing-  sist  of  that  part  of  the  county  of  New  York  lying 
ton  avenue,  East  Twenty-third  street,  Third  north  of  districts  numbers  nineteen  and  twenty, 
avenue.  East  Nineteenth  street,  Irving  place  within  and  bounded  by  a  line  beginning  at  East 
and  Fourteenth  street,  to  the  place  of  beginning.  One  Hundred  and  Nineteenth  street  and  the 

District  number  sixteen  (16)  shall  consist  of  Harlem  river,  and  running  thence  along  East 
that  part  of  the  county  of  New  York  lying  north  One  Hundred  and  Nineteenth  street,  Fourth  or 
of  district  number  thirteen,  and  within  and  Park  avenue.  One  Hundred  and  Twenty-ninth 
bounded  by  a  line  beginning  at  Seventh  avenue  street.  Fifth  avenue  and  the  Harlem  river  to  the 
and  West  Nineteenth  street,  and  running  thence  place  of  beginning;  and  all  that  part  of  the 
along  West  Nineteenth  street.  Eighth  avenue,  county  of  New  York  not  hereinbefore  described. 
West  Twentieth  street,  the  Hudson  river,  West  District  number  twenty-two  (22)  ^all  consist 
Forty-sixth  street.  Tenth  avenue.  West  Forty-  the  county  of  Westchester, 
third  street,  Eighth  avenue,  West  Fortieth  District  number  twenty-three  (23)  shall  con- 
street  and  Seventh  avenue,  to  the  place  of  sist  of  the  counties  of  Orange  and  Rockland, 
beginning.  District  number  twenty-four  (24)  shall  consist 

District  number  seventeen  (17)  shall  consist  of  the  coimties  of  Dutchess,  Columbia  and  Put- 

of  that  part  of  the  county  of  New  York  lying  nam. 

north  of  district  number  sixteen,  and   within        District  number  twenty-five  (25)  shall  consist 

and  bounded  by  a  line  beginning  at  the  junction  of  the  coimties  of  Ulster  and  Greene, 
of  Eighth  avenue  and  West  Forty-third  street.        District  number  twenty-six  (26)  shall  consist 

and  running  thence  along  West  Forty-third  of  the  counties  of  Delaware,  Chenango  and  Sul- 

street,  Tenth  avenue.  West  Forty-sixth  street,  livan. 

the  Hudson  river,  West  Eighty-ninth  street,        District  number  twenty-seven  (27)  shall  con- 
Tenth  or  Amsterdam  avenue,  West  Ei^tynsixth  sist  of  the  counties  of  Montgomery,   Fulton, 
street.    Ninth   or   Columbus    avenue.    West  Hamilton  and  Schoharie. 
Eighty-first  street  and  Ei^th  avenue,  to  the        District  number  twenty-.eight  (28)  shall  con- 
place  of  beginning.  sist  of  the  counties  of  Saratoga,  Schenectady 

District  number  eighteen  (18)  shall  consist  of  and  Washington, 
that  part  of  the  county  of  New  York  lyin^  north        District  number  twenty-nine  (29)  shall  consist 

of  district  number  fourteen,  and  within  and  of  the  county  of  Albany, 
bounded  by  a  line  beginning  at  the  junction  of        District  number  thirty  (30)  shall  consist  of 
East  Fifty-second  street  and  the  East  river,  and    the  county  of  Rensselaer, 
running  thence  along  East  Fifty-second  street,        District  number  thirty-one  (31)  shall  consist 

Third  avenue.  East  Fifty-third  street,  Lexington  of  the  counties  of  Clinton,  Essex  and  Warren, 
avenue.  East  Eighty-fourth  street.  Second  ave-        District  number  thirty-two  (32)  shall  consist 

nue,  East  Eighty-third  street  and  tne  East  river,  of  the  counties  of  St.  Lawrence  and  Franklin, 
to  the  place  of  beginning;  and  also  Black  well's        District  number  thirty-three  (33)  shall  con- 
island,  sist  of  the  counties  of  Otsego  and  Herkimer. 

District  number  nineteen  (19)  shall  consist  of        District  numbsr  thirty-four  (34)  shall  consist 
that  part  of  the  county  of  New  York  lyin^  north    of  the  county  of  Oneida. 

of  district  number  seventeen,  and  within  and        District  number  thirty-five  (35)  shall  consist 
bounded  by  a  line  beginning  at  west  Eighty-    of  the  counties  of  Jefferson  and  Lewis, 
ninth  street  and  the  Hudson  river,  and  running        District  number  thirty-six  (36)  shall  consist 
thence  along  the  Hudson  river  and  Spuyten    of  the  county  of  Onondaga. 
Duyvil  creek  aroimd  the  northern  end  of  Man-        District  number  thirty-seven  (37)  shall  con- 
hattan  island;  thence  southerly  along  the  Har-    sist  of  the  counties  of  Oswego  and  Madison, 
lem  river  to  the  north  end  of  Fifth  avenue;        District  number  thirty-eight  (38)  shall  con- 


asfTT*"^-'-^ 
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Ktt  of  the  counties  of  Broome,  Cortland  aad    tain  a  greater  excGRs  Id  populatio: 

TjocB.  joining  diatrict  in  the  cwunfi  county,  than   the 

District  number  thirty-nine  (39)  shall  con-  population  of  a  town  or  block  therein  adjoining 

sist  of  the  counties  of  Cayuga  and  Seneca.  such  district.   Counties,  towns  or  blocks  which. 

District  number  forty  (40)  shall  consist  of  the  from  their  location,  may  be  included  in  either 

oountiM  of  Chemung,  Tompkins  and  Schuyler.  of  two  districts,  shall  be  ao  placed  as  to  make 

Districtnumberforty-one(41)shallcon8ist  of  said  districts  most  nearly  equal  in  number  of 

the  counties  of  Steuben  and  Yates.  inhabitants,  excluding  aliens. 

District  number  forty-two  (42)  shall  consist  of  No  county  shall  have  four  or  more  senators 

the  counties  ofOntario  and  Wayne.  ualesa  it  atuuJ  have  a  full  ratio  for  each  senator. 

District  number  forty-three  (43)  shall  consist  No  county  sh^l  have  more  than  one-third  of  all 

of  that  part  of  the  county  of  Monroe  comprising  the  senators;  and  no  two  counties  or  the  tern- 

the  towns  of  Brighton,  Henrietta,  frondequoit,  tory  thereof  as  now  organized,  which  are  adjoin- 

Mendon,   Penfield,   Perinton,   Pittsford,   Ruah  ing  counties,  or  which  are  separated   only  bj- 

and  Webster,  and  the  fourth,  aijtth,  seventh,  public  waters,  shall  have  more  than  one-half  of 

eighth,   twelfth,    thirte«ith,    fourteenth,    six-  all  the  senators. 

teenth,  seventeenth  and   eighteenth   wards  of  The   ratio   for   apportioning   si^natora   shall 

the  city  of  Rochester,  as  at  present  constituted,  always  be  obtained  by  dividing  the  number  of 

District  number  forty-four  (44)  shall  consist  inhjtbitanta,  excluding  aliena,  by  fifly.  and  the 

of  that  part  of  the  county  of  Monroe  comprising  Senate  shall  always  be  composed  of  fifty  meni- 

the  towns  of  Chili,  Ciarkson,    Gates,    (jreece.  hers,  except  that  if  any  county  havmg  three  or 

Hamlin,  Ogden,   Parma,    Riga,    Sweden    and  more  senators  at. the  time  of  any  apporfeoii- 

Wheatland  and  the  first,  second,  third,  fifth,  ment  shall  be  entitled  on  such  ratio_  to  an  addi- 

ointh,  tenth,  eleventh,  fifteenth,  nmeteenth  and  tional  senator  or  senators,  such  additional  sena- 

twentieth  wards  of  the  city  of  Rochester  as  at  tor  or  senators  sh^l  he  given  to  such  countv  in 

present  constituted.  addition  to  the  fifty  senators,  and  the  whole 

District  number  forty-five  (45)  shall  consist  number  of  senators  shall  be  increased  to  that 

of  the  counties  of  Niagara,  Genesee  and  Orleans,  extent. 

District  number  forty-sis  (46)  shall  consist  of  DtdntiDii.— ConM.  1»4S,  art.  111.  {  4. 
the    counties    of    Allegany,    Livingston    and 

Wyoming.  SS-  Apportionment  of  assemblrmen;  crea- 

District  number  forty-seven  (47)  shall  consist  tion  of  assombl;  districts, 

of  that  part  of  the  county  of  f^rie  comprising  the  The  metnbers  of  the  Assembly  shall  be  chosen 

first,  second,  third,  sixth,  fifteenth,  nineteenth,  by  single  districts  and  shall  be  apportioned  by 

twentieth,  twenty-first,  twenty-second,  twenty-  the  Legislature  at  the  first  regular  session  after 

third  and  twenty-fourth  waids  of  the  city  of  the  return  of  eveiy  enumeration  among  the  sev- 

Butfalo,  as  at  present  constituted.  era!  counties  of  the  State,  as  nearly  as  may  be 

District  number  forty-eight  (48)  shall  consist  according  to  the  number  of  their  respective  in- 
of  that  partof  the  county  of  Erie  comprising  the  habitants,  excluding  aliens.  Everj' county  here- 
fourth,  fifth,  seventh,  eighth,  ninth,  tenth  tofore  established  and  separately  organized,  ex- 
eleventh,  twelfth,  thirteenth,  fourteenth  and  cept  the  countyofHamiltonishall  alwaysbeen- 
sixteenth  wardsof  the  city  of  Buffalo,  as  at  pres-  itled  to  one  membM  of  Assembly,  and  no  county 
«nt  constituted.  thall  hereafter  be  erected  unless  its  population 

District  number  forty-nine  (49)  shall  consist  shall  entitle  it  to  a  member.     The  county  of 

of  that  part  of  the  county  of  Erie  comprising  the  Hamilton  shall  elect  with  the  county  of  Pulton, 

seventeenth,  eighteenth  and  twenty-nfth  wards  until  the  population  of  the  countv  of  Hamilton 

c^  tiie  city  of  Buffalo,  as  at  present  constituted;  shall,  accoraing  to  the  ratio,  entitle  it  to  a  mem- 

and  all  the  remainder  of  the  said  county  of  Erie  ber.    But  the 'Legislature  may  abolish  the  said 

not  hereinbefore  described.  county  of  Hamilton  and  annex  the  territory 

District  number  fifty  (50)  shall  consist  of  the  thereof  to  some  other  county  or  counties. 

''       '"'    ""■   j<^-.. The  quotient  obtained  by  dividing  the  whole 

number  of  inhabitants  of  the  State,  excluding 
aliens,  by  the  number  of  members  of  Assembly, 

§  A.  Enumerstiona  and  reapportionments.  sbsM  be  the  ratio  for  apportionment,  which 

An  enumeration  of  the  inhabitants  of  the  State  shall  be  made  as  follows :  One  member  of  Assem- 

shall  be  taken  under  the  direction  of  the  Secre-  bly  shall  be  apportioned  to  every  county,  in- 

tary  of  State,  during  the  months  of  May  and  eluding  Fulton  and  Hamilton  as  one  county, 

June,  in  the  year  one  thousand  nine  hundred  containing  less  than  the  ratio  and  one-half  over, 

and  five,  and  in  the  same  months  every  tenth  Two  members  shall  be  apportioned  to  every 

year  thereafter;  and  the  said  districts  shall  be  other    county.      The    rcmaming    members    of 

so  altered  by  the  fjegialature  at  the  first  regular  Assanbly  shall  be  apportioned  to  the  counties 

session  after  the  return  of  every  enumeration,  having  more  than  two  ratios  according  to  the 

that  each  senate  district  shall  contain  as  nearly  number  of  inhabitants,  excluding  aliens.    Mem- 

as  may  be  an  equal  number  of  inhabitants,  ex-  bers  apportioned  on  remainders  shall  be  appor- 

eluding  aliens,  and  be  in  as  compact  form  as  tioned to thecountieshaviog thehigheatremain- 

practicable,  and  shall   remain  unaltered  until  ders  on   the  order   thereof   respectively.      No 

the  return  of  another  enumeration,  and  shall  county  shall  have  more  members  of  Assembly 

at  ail  times,  consist  of  conti^ous  territory,  and  than  a  county  having  a  greater  number  of  in- 

no  county  shall  be  divided  in  the  formation  of  habitants  excluding  atiens, 

a  senate  district  except  to  make  two  or  more  Untilafter  the  next  enumeration,  members  of 

senate   districts   wholly  in  such   county.     No  theAssemblyshallbeapportioned  to  the  several 

town,  and  no  block  in  a  city  inclosed  by  streets  counties  as  follows :  Albany  county,  four  mem- 

orpublicwaya,ahall  bedividedintheformation  bers;  Allegany  county,  one  memner;  Broome 

of  senate  districts;  nor  shall  any  district  con-  county,  two  members;  Cattaraugus  county,  two 
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manbers;    Cayuga    county,    two    members;  less  the  sflsembly  districtB  cannot  be  evenly 

Chautauqua  county,  two  members;  Chemuni;  divided   among  the  senate  districts  of   any 

county,  one  member;  Chenango  county,  one  coimty,  in  which  case  one  more  assembly  dis* 

member;  Clinton  county,  one  member  ;Cokmibia  trict  shall  be  put  in  the  senate  district  in  such 

^jounty,  one  member;  Cortland  county,  one  mem-  county  having  the  largest,  or  one  less  assembly 

ber;  Delaware  county,  one  member;  Putchess  district  shall  be  put  in  the  senate  district  in  such 

4SOunty,  two  members;  Erie  county,  eight  mem-  county  having  the  smallest  number  of  inhabit- 

bers;   Essex   county,   one   member;    Franklin  ants,  excluding  aliens,  as  the  case  may  require. 

4X>unty,   one  member;  Fulton  and  Hamilton  No  town,  and  no  block  in  a  ci^  inclosed  by 

counties,  one  member;   Genesee   county,  one  streets  or  public  ways,  shall  be  divided  in  the 

member;  Greene  county,  one  member;  HerKimer  formation  of  assembly  districts,  nor  shall  any  dis- 

^ounty,  one  member;  Jefferson  county,   two  trict  contain  a  greater  excess  in  population  oyer 

membe^;  Kings  county,  twenty-one  members;  an  adjoining  district  in  the  same  senate  district, 

Lewis  county,  one  member;  Livingston  county,  than  the  population  of  a  town  or  block  therein 

-one  member;  Madison  county,  one  member;  adjoining  such  assembly  district.     Towns  or 

Monroe  county,  four  members;  Montgomery  blocks  which  from  their   location  may  be  in- 

-county,  one  member;  New  York  county,  thirty-  eluded  in  either  of  two  districts,  shall  be  so 

^ve  members;  Niagara  county,  two  members;  placed  as  to  make  said  districts  most  nearly 

Oneida   county,    three    members;    Onondaga  equal  in  number  of  inhabitants,  excluding  aliens; 

county,   four  members;  Ontario   county,  one  but  in  the  division  of  cities  under  the  first  appor- 

member;  Orange  county,  two  members;  Orleans  tionment,  regard  shall  be  had  to  the  number  of 

•county,   one   member;   Oswego    county,    two  inhabitants,   excluding  aliens,   of  the  election 

members;  Otsego  county,  one  member;  Putnam  districts  according  to  the  State  enumeration  of 

•county,  one  member;  Queens  county,   three  one  thousand  eig[ht  hundred  and  ninety-two,  so 

jnembers;  Rensselaer  county,  three  members:  far  as  may  be,  instead  of  blocks.    Nothing  in 

Richmond    county,   one    member;    Rockland  this  section  shall  prevent  the  division,  at  any 

•county,   one  member;  St.   Lawrence  county,  time,  of  counties  and  towns,  and  the  erection  of 

two  members;  Saratoga  county,  one  member;  new  towns  by  the  Legislature. 

Schenectady  county,  one  member;  Schoharie  An  apportionment  by   the   Legislature,   or 

<5ounty,   one  member;   Schuyler  county,   one  other  body,  shall  be  subject  to  review  by  the 

member;  Seneca  county,  one  member;  Steuben  Supreme  Court,  at  the  suit  of  any  citizen,  under 

<50unty,   two   members;   Suffolk   county,   two  such  reasonable  regulations  as  the  Legislature 

members;  Sullivan  county,  one  member;  Tioga  may  prescribe;  and  any  court  before  which  a 

•county,  one  member;  Tompkins  county^  one  cause  may  be  pending  involving  an  apportion- 

member;  Ulster  county,  two  members;  Warren  ment,  shall  give  precedence  thereto  over  all  other 

■county,  one  member;  Washington  county,  one  causes  and  proceedings,  and  if  said  court  be  not 

anember;  Wayne  county,  one  member;  West-  in  session  it  shall  convene  promptly  for  the  dis- 

^hester    county,    three    members;    Wyoming  position  of  the  same, 

county,  one  member,  and  Yates  county,  one  Dertvatloii.— Conat.  1846.  art.  Ill,  f  5. 

member.  j  g.   Compensation  of  members. 

In  any  county  entitled  to  more  than  one  mem-  Each  member  of  the  Legislature  shall  receive 

ber,  the  board  of  supervisors,  and  in  any  city  for  his  services  an  annual  salary  of  one  thousand 

embracing  an  entire  county  and  having  no  five  hundred  dollars.    The  members  of  either 

board  of  supervisors,  the  common  council,  or  if  house  shall  also  receive  the  sum  of  one  dollar  for 

there  be  none,  the  body  exercising  the  powers  of  every  ten  miles  they  shall  travel  in  ^oing  to  and 

a  common  council,  shall  assemble  on  the  second  returning  from  their  place  of  meeting,  once  in 

Tuesday  of  June,  one  thousand  eight  hundred  each  session  on  the  most  usual  route.   Senators, 

and  ninety-five,  and  at  such  times  as  the  Legisla-  when  the  Senate  alone  is  convened  in  extraor- 

ture  making  an  apportionment  shall  prescribe,  dinary  session,  or  when  serving  as  members  of  the 

and  divide  such  counties  into  assembly  districts  court  for  the  trial  of  impeachments,  and  such 

:&&   nearly  equal   in   number   of   inhabitants,  members  of  the  Assembly^  not  exceeding  nine  in 

excluding  aliens,  as  may  be,  of  convenient  ana  number,  as  ^all  be  appointed  managers  of  an 

contiguous  territory  in  as  compact  form  as  prac-  impeachment,  sludl  receive  an  additional  allow- 

ticable,  each  of  which  shall  be  wholly  witnin  a  ance  of  ten  dollars  a  day. 

flenate  district  formed  under  the  same  appor-  DerlTatlon.— Const.  1846,  art.  III.  S  6. 

A^'Tw*;*^^?^  ^^  ^^t  '"''"'^'i^^i'S^'^^^!?^^  §  7.   Civil  appointments  of  members  void. 

Assembly  to  which  such  county  shall  be  entitled,  '            .       %..v    ,    •,  .         ,    ,i 

and  shJl  cause  to  be  filed  in  the  office  of  the  .  No  member  of  the  l^slature  shall  receive  any 

Secretary  of  State  and  of  the  clerk  of  such  ^7"  appointment  withm  this  State,  or  the  Sen- 

<5ounty,  a  description  of  such  districts,  specifying  ^  ^f  the  Unit^  States,  from  the  Governor,  the 

the  number  of  each  district  and  of  tke  inhabit-  Governor  and  Senate,  or  from  the  Legislature, 

ants  thereof,  excluding  aliens,  according  to  the  ^  ^^om  any  city  government,  during  the  time 

last  preceding  enumeration;  and  such  apportion-  ^^^  which  he  shall  have  been  elected;  and  all 

ment  and  districts  shall  remain  unahered  until  ^^^  appointments  and  all  votes  given  for  any 

another  enumeration  shall  be  made,  as  herein  8JJ<^f  member  for  any  such  office  or  appointment 

provided;butsaiddivisionof  the  city  of  Brook-  ^*^5!L    «        .r.     .  .o^o    ^  rrr  .  ^ 

lyn  and  the  county  of  Kings  to  be  made  on  the  »crt^ttoii.-Coiuit.  1846.  art.  III.  §  7. 

second  Tuesday  of  June,  one  thousand  eight  §  8.    Persons  disqualified  from  being  mem- 
hundred  and  ninety-five,  shall  be  made  by  the  bers. 

common  council  of  the  said  city  and  the  board  No  person  shall  be  eligible  to  the  Le^'slature, 

of  supervisors  of  said  county,  assembled  in  joint  who  at  the  time  of  his  election,  is,  or  within  one 

session.     In  counties  having  more  than  one  hundred  days  previous  thereto  has  been,  a  mem- 

oenate  district,  the  same  number  of  assembly  ber  of  Congress,  a  civil  or  military  officer  under 

districts  shall  be  put  in  each  senate  district,  un-  the  United  States,  or  an  officer  under  any  city 

lltl 
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ehall,  afttr  his    immediately  tbereatter,  and  the 


:  Legistfttii.c,  uc 
elected  to  Congress,  or  appointed  to  &ny  iMice, 
civil  or  military,  under  the  govenunent  of  the 
United  States,  or  under  any  city  government, 
hie  acceptance  thereof  shall  vacate  his  seat. 

llerint)ini.~0)iiit.  ISW.vt,  II],  |  S. 

§  B.    Time  of  elections. 

The  elections  of  senators  and  members  of  as- 
sembly, pursuant  to  the  provisions  of  this  Con- 
stitution, shall  be  held  on  the  Tuesday  succeed- 


entered  on  the  joumaJ. 


1.(15. 

S  16.    Private  and  local  bills  not  ti 
more  than  one  subject 

No  private  or  local  bill,  which  may 

by  the  Legislature,  shall  embratN^  mori 

subject,  and  that  shall  be  expre^ed  ir 

DertnUon.— Conit.  ISM,  art.  111. ;  le. 


S". 


laws  made  applicable  to  be  ii 


S  10.    Powers  of  aach  house. 


No  act  shall  be  passed  which  shall  provide 
that  any  ew'sting  law,  or  any  part  thereof,  ahaU 
be  made  or  deemed  a  part  ot  said  acl,  or  wfaicb 
rfjall  enact  that  any  existing  law,  or  pan  thereof. 


A  majority  of  each  house  shidl  constitute  a     shall  be  applicable,  except  by  inserting  it  in  such 
quorum  to  do  business.    Each  house  shall  deter-     ""* 


e  the  rules  of  its  own  proceedings,  and  be  the 
judge  of  the  elections.  Tetums  and  quali^cations 
of  ite  own  members;  shall  choose  its  own  officers; 
and  the  Senate  shall  choose  a  temporary  presi- 
dent to  preside  in  case  of  the  absence  or  im- 
peachment of  the  Lieutenant-Governor,  or  when 
he  shall  refuac  to  act  as  president,  or  shall  a 


,  !»«,« 


111.  li; 


S  18.  Cases  in  which  private  and  local  bUls 
ahaH  not  be  passed;  restrictions  as  to  laws  au- 
thorizing street  raHroads. 

The  Legislature  shall  not  pam  n  private  or 

. .. „ , ,  ... „     local  bill  in  anj'  of  the  foilowing  cates: 

Governor.  Changing  the  names  of  persMis. 

Dcrintkm.— Coiut,  IMS,  srt.  Ill,  ]  10.  Laying  out,  opening,  ^tering,  wxirking  or  dis- 

continuing  roads,    hi^ways  or  allej-s,  or  {or 

Ml-   Journals;  open  sessions;  adjournments,    draining  swamps  or  other  low  lands. 

Each  house  shtjl  keep  a  journal  of  its  proceed-        Locating  or  changing  county  seats, 
ings,  and  publish  the  same,  except  such  parts  as         Providing  for  changes  of  venue  in  civil   or 
may  require  secrecy.    The  doors  of  eacn  house    criminal  cases. 
shsJl  be  kept  open,  except  when  the  public  wel-         Incorjjorating  ^villages.^ 


fare  shall  require  secrecy.    Neither  house  shall, 
without  the  consent  of  the  other,  adjourn  for 
more  than  two  days. 
DcTlnlton.— Conat.  lS4a,  ui.  III.1 11. 

I  IS.     Members  not  to  be  questioned  for 
speeches. 

For  anv  speech  or  debate  in  either  house  of 


Providing  for  election  of  members  of  boards  of 
BupervisorB. 

Selecting,  drawing,  summoning  or  impaneling 
grand  or  petit  jurors. 

R^ulatinp  the  rate  of  interest  on  money. 

The  opening  and  conducting  of  elections  or 
designating  places  of  voting. 

Creating,  increasing  or  decreasing  fees,  per- 


the  Legislature,  the  membere  shall  not  be  ques-    ^*ff^7  allowances  of  public  officer.  duHng 
tioned  in  anv  other  r.l«ce.  ^^  term  for  which  said  officers  are  elected  or 


tioned  in  any  other  pli 


I.  IMfl.ut.  Ill,  |I2. 


Minted. 
Granting  to 
individual  the : 


J  U.   Bills  may  originate  in  either  house. 

Anv  bill  may  originate  in  either  house  of      .     ^ .«..,„^  „.,  ^^,^, 

Legislature,  Mid  all  bills  passed  by  one  house  munjty  or  franchise  whatever, 

may  be  amended  by  the  other.  ^    '  .  ■ 

DatTatJoD.— Conat.  lS4e,  ut.  II1.|  13. 


■  privilege,  i 


1 14.    Enacting  clause  of  bUls. 

The  enacting  clause  of  all,  bills  shall  be  "  Thi 
People  of  the  State  of  New  York,  represented  ir 
Senate  and  Assembly,  do  enact  as  follows, "  ant 
no  law  shall  be  enacted  except  by  bill. 

DtnnOon.—Coial.  1S4S,  ut.  III.  1 14. 


Granting  to  any  person,  i 
corporation,  an  exemption  from  ti 
or  personal  property. 

Providing  for  building  bridges,  and  chartering 
companies  for  suchpurpoeea,  except  on  tJie  Hud- 
son river  below  Waterford,  and  on  the  East 
river,  or  over  the  waters  forming  a  part  of  the 
boundaries  of  the  State. 
The  legislature  shall  pass  gpneral  laws  provid- 
,  . ,     „  ,  .      ,  .„  'Dg  for  the  cases  enumerated  in  this  section,  and 

S  16.    Manuor  of  passing  biUs.  for  all  other  cases  which  in  its  judgment,  may  be 

No  bill  shall  be  passed  or  become  a  law  unless  provided  for  by  general  laws,  But  no  law  shall 
it  shall  have  been  printed  and  upon  the  desks  of  authorize  the  construction  or  operation  of  a 
the  members,  in  its  final  form,  at  least  three  cal-  street  railroad  except  upon  the  condition  that 
endar  legislative  days  prior  to  its  final  psas^e,  the  consent  of  the  owners  of  one-half  in  value  of 
unless  the  Governor,  or  the  acting  Governor,  the  property  bounded  on,  and  the  consent  also 
shall  have  certified  to  the  necessity  of  its  im-  of  tne  loc^  authorities  having  the  control  of, 
mediate  passage,  under  his  hand  and  the  seal  of  that  portion  of  a  street  or  highway  upon  which 
the  State;  nor  shall  any  bill  be  passed  or  become  it  is  proposed  to  construct  or  operate  such  rail- 
a  law,  except  by  the  assent  of  a  majority  of  the  road  be  first  obtained,  or  in  case  the  consent  of 
members  elected  l«  each  branch  of  the  Legisla-  such  property  owners  cannot  be  obtained,  thi 
ture;  and  upon  the  last  reading  of  a  bill,  no  Appellate  Division  of  the  Supreme  Court,  in  thi 
amendment  thereof  shall  be  allowed,  and  the  department  in  which  it  is  proposed  to  be  con' 
questions  upon  its  final  passage  shall  be  taken  structed,  may,  upon  application,  appoint  threi 
iin 


J 
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<coinmi88ioner8  ^ho   shall  determine,   after   a  journals,  and  three-fifths  of  all  the  members 

hearing  of  aU  parties  interested,  whether  such  elected  to  either  house  shall,  in  all  such  cases,  be 

railroad  ought  to  be  constructed  or  operated,  necessary  to  constitute  a  quorum  therein, 

•and  their  determination,  confirmed  by  the  court,  DerlTatloB.— Const.  1S46,  art.  III.  §  21.  added  1874. 

may  betaken  in  lieu  of  the  consent  of  the  prop-  j  ^    ^^    ^  supervisors. 

«rty  owners.    (Amended  1901.)  '            ,,,.1. 

DeHT.tlon.--CoiMrt.  1846.  art.  III.  5  18.  added  1874.  The«  f^^  ^  f  .^ch  county,  except  m  a 

.         ,  county  wholly  included  m  a  city,  a  board  of 
§  19.    Private  claims  not  to  be  audited  by  supervisors,  to  be  composed  of  such  members 
Xegislature.  and  elected  in  such  manner  and  for  such  period 
The  Legislature  shall  neither  audit  nor  allow  as  is  or  may  be  provided  by  law.    The  legisla- 
tmy  private  claim  or  account  against  the  State,  ture  may  provide  by  law  for  forms  of  govern- 
but  may  appropriate  money  to  pay  such  claims  ment  for  the  counties  of  Westchester  ar\d  Nas- 
as  shall  have  been  audited  and  allowed  accord-  sau,  or  either,  subject  to  adoption  and  ap- 
ing to  law.  proval  by  the  electors  of  any  such  county  at  a 
Derivation.— Const.  1846,  art.  Ill,  f  19.  added  1874.  general    election    in   an    odd-numbored    year. 
«  OA     T^.^  *t.'-j    UM1  Any  such  form  of  government  may  include  the 
S  20.    Two-thirds  bills.  transfer  to  the  county  or  to  county  officers  of 
The  assent   of  two-thirds  of  the  members  any  functions  now  exercised  by  towns  or  town 
elected  to  each  branch  of  the  Legislature  shall  be  officers,    The  law  providing  for  such  form  of 
requisite  to  e^rery  bill  appropriating  the  public  government  shall  also  prescribe  the  manner  in 
moneys  or  property  for  local  or  private  purposes,  which  the  county  affected  may  subsequently 
Derivation.— Const.  1846.  art.  I,  §  9.  abandon  it,  and  revert  to  its  former  fonn  of 
§  21.    Appropriation  bills.  government.     The  adoption  of  such  form  of 
v-_           uii          u       -J      i.ri.ui.  government  by  the  county  shall  not  preclude 
No  money  shall  ever  be  oaid  out  of  the  treas-  f^^  legislature  from  amending  or   modifying 
ury  of  this  State,  or  any  of  its  funds,  or  any  of  y^  ^       j^  ^^      ^  ^^^^^  government 
the  funds  under  Its  management  except  m  pui-  ^     ^     ^   ^^  supervisors   be   abolished,    the 
auance  of  an  appropriation  by  law;  nor  unlws  ^^^  duties  of  the  board  of  supervisors, 
such  payment  be  made  withm  two  years  next  ^  prescribed  by  the  constitution,  or  by  statute 
after  the  passage  of  such  appropnation  act;  and  ^  ^^^  provided  for  by  such  form  of  govenmient, 
every  such  kw  making  a  new  appropriation  or  j^^  j;     ,                -^   governing  elective  body 
^ntmuing  or  reviving  an  appropnation,  shall  ^  ^^^^  ^  ^^^    I^     « .      ^j^» j^  -^^^^^^  ^^ 
distinctly  specif):  the  sum  appropriated  and  the  ^^^^  county,  or  two  or  more  entire  counties, 
object  to  which  it  IS  to  be  applied;  and  it  shall  ^                ^'^  ^^.       ^     ^^  ^^  supervisors 

^.tt '^Ji^'^fv^n'^'f.  'n'^  ^^'^  ^'^  '^^''  ^"^  *°^  «^y  be  devolved  upon  the  municipal  assembly, 

otW  law  to  &c  such  sum.  coiinon  council,  board  of  alderAion  or  other 

DeriYBtloii.~Con8t.  1846.  art.  VII.  S  8.  legislative  body  of  the  city.    (Am.  1899.  1921.) 

§  22.   Restrictions  as  to  provisions  in  the  ap-  l>erivstton.— Conat.  1846,  art.  III.  §  22.  added  i874. 

propriation  or  supply  bUls.  j27.  Locailegislative  powers. 

_    No  provision  or  enactment  shall  be  embraced  The  legislature  shall,  by  general  laws,  confer 

in  the  annual  appropnation  or  supply  bill,  unless  upo^  the  boards  of  supervisors,  or  other  gov- 

it  relates  specificaly  to  some  particular  appro-  erning  elective  bodies,  of  the  several  counties 

pnation  m  the  bill;  and  anjr  such  provision  or  ^f  ^^e  state  such  further  powers  of  local  legis- 

enactment  shall  be  hmited  in  its  operation  to  j^^ioj^  ^nd  administration  as  the   legislature 

such  appropnation.  n^ay,  from  time  to  time,  deem  expedient.     In 

DerlYBtton.— New.  counties  which  now  have,  or  hereafter  have, 

i  28.  Certain  sections  not  to  apply  to  commis-  county  auditors  or  other  fiscal  officers,  author- 

•sion  bills.  i*^  to  audit  bills,  accounts,  charges,  claims  or 

Sections  seventeen  and  eighteen  of  this  article  demands  against  the  county,  the  legislature 

shaU  not  apply  to  any  bill,  or  the  amendments  "^^l  ^^^^  such  powers  upon  such  auditors. 

to  any  bill,  wWch  shdil  be  iW>rted  to  the  Legis-  ^J  ^^cal  officers   as  the  legislature  may,  from 

iature  by  commissioners  wTbo  have  been  ap-  ^ime  to  tune,   deem  expedient.     (Am.    1909, 

pointed  pursuant  to  law  to  revise  the  statutes.  ly-^i.;                                                      . .  .    „, 

DeriTatlon.^on.t.  1846.  art.  Ill,  5  26,  added  1874.  DeriTatlon.-Conat.  1846.  art.  III.  5  23.  added  1874. 

S24.   Tax  bUls  to  state  tax  distinctly.  §28.   Extra  compensation  prohibited. 

J,         ,         1 .  ,  .                    ,.  The  Legislature  shall  not,  nor  shall  the  com- 

Every  law  which  imposes,  continues  or  reviv^  ^^^^  ^^';;^^^  ^f         ^^^     n^;        bo^rd  of  super- 

a  tax  shall  distinctly  state  the  tax  and  the  ob-  ^                 ^.           g^^ra  compensation  to  any 

lect  to  which  It  18  to  be.applied,  and  it  shall  not  y^i^^  q^        servant,  agent  or  contractor. 

be  sufficient  to  refer  to  any  other  law  to  fix  such  '^  D«riv»tton.-^on«t.  I84?art.  III. «  24. 

*^D^^tton!lcont.  1846. art.  Ill,  J  20.  added  1874.  ii!^\^T. ^*^l'  ^n'W  ^^^^"^  ^^''^^^fu' 

The  Legislature  shall,  by  law,  provide  for  the 

§  28.  When  ayes  and  najrs  necessary;  three*  occupation  and  employment  of  prisoners  sen- 
fifths  to  constitute  quorum.  tenced  to  the  several  state  prisons,  penitentiaries 

On  the  final  passage,  in  either  house  of  the  jails  and  reformatories  in  the  State;  and  on  and 

Legislature,  of  any  act  which  imposes,  continues  after  the  first  day  of  Januaiv,  in  the  year  one 

or  revives  a  tax,  or  creates  a  debt  or  chai]ge,  or  thousand  eight  hundred  and  ninety-seven,  no 

makes,  continues  or  revives  any  appropriation  person  in  any  such  prison,  penitentiary,  jail  or 

of  pubhc  or  trust  money  or  property,  or  releases,  reformatory,  shall  be  required  or  allowed  to 

discharges  or  commutes  any  claim  or  demand  of  work,  while  under  sentence  th^to,  at  any  trade, 

the  State,  the  questions  shall  be  taken  by  yeas  industry  or  occupation,  wherein  or  whereby  his 

and  nays,  which  shall  be  duly  entered  upon  the  work,  or  the  product  or  profit  of  his  work,  shall 
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be  formed  out,  contracted,  giveii  or  sold  to  an^  mend  such  mattere  to  it  as  hc"  shall  judfcp  exp«- 

peraon,  firm,  association  or  corporation.     Thia  dient.     He  shall  transact  a)l  nectsaary  buaiueflB 

BectioD  Bh&Il  not  be  cooetrued  to  present  the  with  the  oflicera  of  goVtfnmcnt.  civil  and  mili- 

Legislature  from  providing  that  convicts  may  tary.    He  shall  e^qiedite  all  t,-Lich  mrasurcs  as 

work  for,  and  that  the  products  of  their  labor  may  be  resolved  upon  by  the  Leeislature.  and 

may  be  disposed  of  to,  the  State  or  any  political  shall  take  care  that  the  laws  are  faithfully  c-te- 

divieion  thereof,  or  for  or  to  any  public  institu-  cuted.    He  shall  receive  tor  his  services  on  annua] 

n  owned  or  muia(;ed  and  controlled  by  the  salaiy  of  ten  thousand  dollars,  and  there  shuil  be 


State,  or  any  political  division  thereof. 


ARTICLE  PODRTH 


8  Silsry  of  lieutenanl-govi 

e.  Bills   to   be.prewiited 

PBHMC  ofbillB  by  li 

S  1.    Ezecntivo  power. 

The  executive  power  shall  be  vested 


1  suitable  and  furnished 


S 


who  shall  hold  his  office  for  ti 


provided  for  his  u 
executive  residence. 

Domtloii.— Conn.  lau.  ut.  tV,  f  t.  a*  am.  ISTi. 

S  6.    Reprieves,  commutations,  and  pardons 
to  be  granted  by  goremor. 

lieuteasni-aover-         ^he  Governor  shall  have  the  power  to  grant 
iDt^overnor.  reprieves,  commutations  and  pardons  after  con- 

:onipeM%iion.  viction,  for  all  offenses  except  In-ason  and  ca»« 

pardona   to  be    ^f  impeachment,  upon  such  cnnditiona  and  with 
^uEovernor.  BUch   restrictions   and   limitations,   as  he  may 

ui«i»ni-govtinim.     think  proper,  subject  to  such  rcpilalions  as  may 
'''■  be  proviaed  by  law  relative  to  the  manner  oiF 

'ernor;  appnivBl;     applying  tor  pardons.    Upon  conviction  for  trea- 
«  H  not  approved,     gon,  he  shall  have  power  to  suspend  the  execu- 
tion of  the  sentence,  until  the  case  shall  be  re- 
Gov-     P*"^*^  '°  '^^  Leyi^at 


of 

Lvc,  ui  (trant  a  further  reprieve.     He 

[ally  communicate  1o  the  l.*jdalalure 

of  reprieve,  commutation  or  pardon 

■  of  the  convict,  the 

victed,  the  sentence 

date,  and  the  date  of  the  ci 


when   the   Legislature   shall   eithtr  parson, 
it'cDul-boverao,  ,M  becho^n  .1  the  JSr^ti'S"^"' .""StS". 
same  time,  and  for  the  same  term.    The  Govcr 
nor  and  Lieutenant-Governor  elected  next  pre- 
ceding the  time  when  this  section  shall  take  _„_,pj    ,,„,i„^  thr. 
effect,  shall  hold  office  until  and  including  the  E?"    „f     u-  k\      . 
■  thirty-firat   day    of    December,    one   thovlsand  crime  of  wh.ch  he  ^. 
eight  hundred  and  ninety-six,  and  their  succea-  „„^„„  „.„„,i=„^ 
Bors  shall  be  choeen  at  the  general  election  in  P»raon  or  reprieve. 
that  year.  D«i™iioi..-Coort,  1849.  art.  iv.  [  .^. 
Dtrintion.— Const.  1348,  art,  IV,  (1.  S  6.   When  lieutenant-goTemor  to  act  as  gov- 

Jt  LSSSJ^*^""  **'  ^""^  ""*  """"'"     '""«^  °'  'he  impeachment  of  the  Governor, 
an  -go  emor.  .        »,         ,    o""  his  removal  from  office,  death,  inabilitv  to 

No  person  shall  be  digible  to  the  ofhce  of  dischanre  the  powers  and  duties  of  the  said  office^ 
Governor  or  Lieutenant-Governor,  except  a  resignation,  or  absence  from  the  State,  the  pow- 
Citizen  of  the  Umted  States,  of  the  age  of  not  ers  and  duties  of  the  office  shall  devolve  upon- 
lees  than  thirty  years,  and  who  shall  have  been  the  Lieutenant-Governor  for  the  residue  of  (he 
five  yewB  next  precedmg  his  election  a  resident  term,  or  until  the  disability  shall  cease.  But 
of  this  State.  when  the  Governor  shall    with  the  consent  of 

the  Legislature,  be  out  of  the  Stale,  in  time  of 
war,  at  the  head  of  a  military  force  thereof,  he 
ritoll  continue  Commander-in-Chief  of  all  the 
military  force  of  the  State. 
DtrlnHon.—Conit.  lS4B,arC.  1V.[  G. 
J  7.  Qualifications  snd  duties  of  Iteutanant- 
govemor;  succesBion  to  tha  govemorsliip. 

The  Lieu  tenant-Go  vprnor  shall  possess  the 
same  qu^ificationa  of  eligibility  for  office  as  the 
—    -    -     „   ---  Governor.    He  shall  be  President  of  the  Senate, 

,  ir  for  Lieutenant-Governor,  the  two  housea  but  shall  have  only  a  casting  vote  therein.  If 
of  the  Legislature  at  its  next  annual  session  during  a  vacancy  of  the  office  of  G<ivpmor,  the 
shall  forthwith,  by  joint  ballot,  choose  one  of  Lieutenant-Governor  shall  be  impeached,  dis- 
the  said  persons  so  having  an  equal  and  the  placed,  resign,  die,  or  become  incapatile  of  per- 
higheet  number  of  votes  tor  Governor  or  Lieu-  forming  the  duties  of  his  ofhce,  or  bo  absent 
tenanlrGovemOT.  from  the  State,  the  ft^sident  of  the  Senate  shall 

DerintUon.— Conit.  1846,  art.  IV,  f  3.  act  as  Governor  until  the  vacancy  be  filled  or 

54.   Dutie8andpowerBofgovaraor;compen-    J};^  ^^^.ii'^y^*^;;!!  "^^' *?'*"  ^^e  President  of 


n.— Const.  184fl,  art.  IV,  |  2. 

S  3.  Election  of  gorenor  and  lieutenant- 
govenior. 

The  Governor  and  Lieutenant-Governor  shall 
be  elected  at  the  times  and  places  of  choosing 
members  of  the  Assembly.  The  persons  re- 
spectively having  the  highffit  number  of  votes 
for  Governor  and  Lieutenant-Governor  shall  be 
elected;  but  in  case  two  or  more  shall  have  an 
equal  and  the  highest  number  of  votes  for  Gover- 


The  Governor  shall  be  Commonder-in  Chief 
of  the  military  and  naval  forces  of  the  State. 
He  shall  have  power  to  convene  the  Legislature, 
or  the  Senate  only,  on  extroordinwy  occssions. 
At  extraordinary  sessions  no  subject  shall  be 
acted  upon,  except  such  as  the  Governor  may 
recommend  for  consideration.     He  shall  com- 


the  Senate  for  any  of  the  above  causes  shall  be- 
come incapable  of  performing  the  duties  per- 
taining to  the  oflice  of  Governor,  the  Speaker  of 
the  Aseembiy  shall  act  as  Governor  until  the 
vacancy  be  mled  or  the  disability  shall  cease. 


DCTlTatlOD 
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compensation,  {ee  or  perquisite;  for  any  duty  or  and  Lieutenant-Governor,  and  shall  hold  their 
service  he  may  be  required  to  perform  by  the  offices  for  two  years,  except  as  provided  in  seo- 
Constitution  or  by  law.  tion  two  of  this  article.  Each  of  the  officers  in 
DerlvBtion.-— Const.  1846,  art.  IV.  S  8,  as  am.  1874.  this  article  named,  excepting  the  Speaker  of  the 
§  9.  Bills  to  be  presented  to  governor;  ap-  Assembly^  shall,  at  stated  times  during  his  con- 
proval;  passage  of  bill  by  legisUture  if  not  ap-  tinuance  m  office,  receive  for  his  service  a  corn- 
proved,  pensation  which  shall  not  be  mcreased  or  dimin- 
Every  bill  which  shall  have  passed  the  Senate  ^s^ed  during  the  term  for  which  he  shall  have 
and  Assembly  shall,  before  it  becomes  a  law,  be  been  elected;  nor  shall  he  receive  to  his  use  any 
presented  to  the  Governor;  if  he  approve,  he  ^^es  or  perquisites  of  office  or  other  compensa- 
shall  sign  it;  but  if  not,  he  shall  return  it  with  t^'on.  No  person  shall  be  elected  to  the  office  of 
his  objections  to  the  house  in  which  it  shall  have  State  Engineer  and  Surveyor  who  is  not  a  prac- 
originated.  which  shall  enter  the  objections  at  *'C^  civil  engmeer. 
large  on  tne  journal,  and  proceed  to  reconsider  DeHvmtloii.— Const.  184«,  art.  v,  §§  l,  2. 
it.    If  after  such  reconsideration,  two-thirds  of  j  2.    First  election  of  state  officers. 


likewise  be  reconsidered*  anci  if  aooroved  bv  ^^^^^  Engineer  and  Surveyor,  pursuant  to  this 

twothiKis  of  the  member^  elected  to  tW  house,  ^^'H  «^*"  ^^  ^l^"",^^!  ^^"^  one  thousand 

it  shall  become  a  law  notwithstanding  the  ob^  T^i'^'^^'ff  u^^  ""'"f^^A  !f  ^  ^Yi  ^^™^ 

jections  of  the  Governor.     In  all  such  cases  the  f,?^9^  ^^l^i?'?,  T  9"^  PiT"*  ^""^  ""^  ^'^^'^ 


^^<JtTvdy."Tf  ^y'bil/shSfliot  be  retl^'iS  thereafter,  their  successors  shall  be  chosen  for 

by  the  Governor  within  ten  days  (Sundays  ex-  ^'^f^^^  *"!?  y^*'^* 

cepted)  after  it  shall  have  been  presented  to  him,  ©ertvatloii.— New. 

the  same  shall  be  a  law  in  like  manner  as  if  he  §  «•     Superintendent  of  public  works;  ap- 

had  signed  it,  unless  the  Legislature  shall,  by  pointment;  powers  and  duties  of. 

their  sSioumment,  prevent  its  return,  in  which  A  Superintendent  of  Public  Works  shall  be  ap- 

case  it  shall  not  become  a  law  without  the  ap-  pointed  by  the  Governor,  by  and  with  the  advice 

proval  of  the  Governor.    No  bill  shall  become  a  and  consent  of  the  Senate,  and  hold  his  office 

law  after  the  final  adjournment  of  the  Le^sla-  until  the  end  of  the  term  of  the  Governor  by 

ture,  unless  approvecl  by  the  Governor  within  whom  he  was  nominated,  and  until  his  successor 

thirty  days  after  such  adjournment.    If  any  bill  is  appointed  and  qualified.    He  shall  receive  a 

presented  to  the  Governor  contain  several  items  compensation  to  be  fixed  by  law.    He  shall  be 

of  appropriation  of  money,  he  may  object  to  one  required  by  law  to  give  security  for  the  faithful 

or  more  of  such  items  while  approving  of  the  execution  of  his  office  before  entering  upon  the 

other  portion  of  the  bill.     In  sucn  case  he  shall  duties  thereof.    He  shall  be  charged  with  the 

append  to  the  biU,  at  the  time  of  signing  it,  a  execution  of  ^1  laws  relating  to  the  repair  and 

statement  of  the  items  to  which  he  objects;  and  navigation  of  the  canals,  and  also  of  those  relat- 

the  appropriation  so  objected  to  shall  not  take  ing  to   the  construction  and  improvement  of 

effect.    If  the  Legislature  be  in  session,  he  shall  the  can^j  except  so  far  as  the  execution  of  the 

transmit  to  the  house  in  which  the  bill  originated  laws  relating  to  such  construction  or  improve- 

a  copy  of  such  statement,  and  the  items  objected  ment  shall  be  confided  to  the  State  fingineer  and 

to  shall  be  separately  reconsidered.    If  on  re-  Surveyor;  subject  to  the  control  of  the  Legisla- 

consideration  one  or  more  of  such  items  be  ap-  ture,  he  shall  make  the  rules  and  regulations  for 

proved  by  two-thirds  of  the  members  elected  to  the  navigation  or  use  of  the  canals.    He  may  be 

each  house,  the  same  shall  be  part  of  the  law,  suspended  or  removed  from  office  by  the  Gover- 

notwithstanding  the  objections  of  the  Governor,  nor,  whenever,  in  his  jud^ent,  the  public  in- 

AJl  the  provisions  of  this  section,  in  relation  to  terest  shall  so  require;  but  in  caae  of  the  removal 

bills  not  approved  by  the  Governor,  shall  apply  of  such  Superintendent  of  Public  Works  from 

in  cases  in  which  he  shall  withhold  nis  approval  office,  the  Uovernor  shall  file  with  the  Secretary 

from  any  item  or  items  contained  in  a  bill  appro-  of  State  a  statement  of  the  cause  of  such  removal, 

priating  money.  and  shall  report  such  removal  and  the  cause 

DerlTstton.— Const.  1846,  art.  IV,  S  9,  as  am.  1874.  thereof  to  the  Legislature  at  its  next  session.  The 

Superintendent  of  Public  Works  shall  appoint 

ARTICLE  FIFTH  not  more  than  three  assistant  superintenaents, 

Sec.  1.  State  officers.  whose  duties  shall  be  prescribed  by  him,  subject 

'  2.  First  election  of  state  officers.  to  modification  by  the  Legislature,  and  who 

3.  Superintendent  of  public  works;  appointment;  ghall  receive  for  their  services  a  compensation  to 

4.  Sui^nteSdent   of  ^state  prisons;   appointment;  ^^  ^^^d  by  law.    They  shall  hold  their  office  for 

powers  and  duties.  three  years,  subject  to  suspension  or  removal  by 

5.  Commissioners  of  the  land  office;  of  the  canal  the  Superintendent  of  Public  Works,  whenever, 

6.  Pow?ra  a^°dutiM  of  boards.  *^  .^^8  judgment,  the  public  interest  shall  so  re- 

7.  State  treasurer;  suspension  by  governor.  quire.  Any  vacancy  m  the  office  of  any  such 
2*  S«"|f»n  office*  abolished.  •  assistant  superintendent  shall  be  filled  for  the 
9.  Ovil  service  appointments  and  promotions.  remainder  of  the  term  for  which  he  was  ap; 

§  1.    state  officers.  pointed,  by  the  Superintendent  of  Public  Works- 

The  Secretary  of  State,  Comptroller,  Treas-  out  in  case  of  the  suspension  or  removal  of  any 

urer,  Attorney-General  and  State  Engineer  and  such  assistant  superintendent  by  him,  he  shall 

Surveyor  shall  be  chosen  at  a  general  election,  at  at  once  report  to  the  Governor,  in  writing,  the 

the  times  and  place?  of  electing  the  Governor  cause  of  such  removal.    All  other  persons  em- 

iits 
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■ 

ployed  in  the  care  and  management  of  the  can-  person  to  discharge  the  duties  of  the  office  durw 
ala,  except  collectors  of  tolls,  and  those  in  the  mg  such  suspension  of  the  Treasurer, 
department  of  the  State  Engineer  and  Surveyor,  DerlTatlon.— Const.  1846.  art.  V,  §  7. 
shall  be  appointed  by  the  Superintendent  of  -art       »    ^^ 
Public*  Works,  and  be  subject  to  suspension  or  §  8.    Certam  offices  abohshed. 
removal  by  him.    The  Superintendent  of  Public  All  offices  for  the  weighing,  gauging^  measur- 
Works  shall  perform  all  the  duties  of  the  former  ing,  culling  or  inspecting  any  merchandise,  prod- 
Canal  Commissioners  and  Bocurd  of  Canal  Com-  uce,  manufacture  or  commodity  whatever,  are 
missioners,  as  now  declared  by  law,  until  other-  hereby  abolished;  and  no  such  office  shall  nere- 
wise  provided  bv  the  Legislature.    The  Grover-  after  be  created  by  law;  but  nothing  in  this  sec- 
nor,  by  and  with  the  advice  and  consent  of  the  tion  contain^  shall  abrogate  any  office  created 
Senate,  shall  have  power  to  fill  vacancies  in  the  for  the  purpose  of  protecting  the  public  health 
office  of  Superintendent  of  Public  Works;  if  the  or  the  mterests  of  the  State  in  its   property, 
Senate  be  not  in  session^  he  may  grant  com-  revenue,  tolls  or  purchases,  or  of  supplying  the 
missions  which  shall  expire  at  the  end  of  the  people  with  correct  standards  of  wei^ts  and 
next  succeeding  session  of  the  Senate.  measures,  or  shall  prevent  the  creation  of  any 

DerlYBtioii.— Conat.  1846.  art.  V.  S  3,  ae  am.  1874.  office  for  such  purposes  hereafter. 

§  4.   Superintendent  of  state  prisons;  appoint-  Derfyatloii.— Const.  1846,  art.  v,  s  8. 

ment;  powers  and  duties  of.  j  g     CivU  service  appointments  and  promo- 

A  Superintendent  of  State  Prisons  shall  be  tions. 

}  in  the  civil 
civil  divisions 

«h^r  Z/'Il,T^Ti^^n  "«^^  <i»^ereof,  including  cities  and  villages,  shall  be 

t^h  «?^^f it  TaL  hfi^n W^^^^  ^^^  according  U)  merit  and  fitn^  t<;  be  ascer- 

f^ff hfS^^fnf l.^«  H^^^^  tained,  so  farlis  practicable,  by  examinations, 

Inn^WnH^^  ^i^ll^f^i  Lh   nnn^^;^  nf  which,  80  far  as  practicable,  shWbe  competitive 

superintendence    management  and  control  p(  provided,  however,  that  honorably  di^diargwi 

state  pnsons,  subject  to  such  laws  as  now  exist  ^^^^-^^^  ^^^  ^^^^  ^^^^  ^^  army  and^S^  of 

or  may  hereaft^  be  enacted;  he  shall  appoint  ^j^^  United  States  in  the  late  civil  war,  who  are 

the  agents,  wardens,  physicians  and  chaplains  ^:+;.«„j  J^j  ™S^«->*- -r^r /^^aVlll  J^ 

of  the  prisons.    The  agent  and  warden  of  each  cit  fens  and  residents  of  this  State  shaJl  be  en- 

^^1^^  -irii  «V>,>Jx;«*  ^1  «^*k««  ^^^Zr  r!f  -!,«k  titled  to  preference  m  appointment  and  promo- 

SS!^n  !^^L^E2'nwt  «^^^      ^o  f  S«  .l^^i^  tion,  without  regard  to  thSr  standing  on  Iny  list 

??T'^^?wfe  fl^!^U!^^^n!?i^     ThT^"?^^  fr«°i  w^'c^  sucffappointment  or  promotion  may 

frnili^illS  be  made.    Laws  sfi^l  be  made  to  provide  for  the 

troUer  shall  appoint  the  clerks  of  the  pnsons.  enforcement  of  this  section. 

The  Superintendent  shall  have  all  the  powers  «--•    «         m 

and  perform  all  the  duties  not  inconsistent  here-  "•"▼»«on.— New. 
with,  which  were  formerly  had  and  performed 

by  the  Inspectors  of  State  Prisons.    The  Cover-  ARTICLE  SIXTH 
nor  may  remove  the  Superintendent  for  cause  at 

any  time,  giving  to  him  a  copy  of  the  charges  Sec.  l.  Supreme  court;  how  constituted;  judicial  dittriots. 

a^«»8t  him,  anS  an  opportumV  to  be  heard  in  2-  '"^^Lt^JST^rvei^'^d^lf  "11.JSJ 

nis  defense.  reporter;  time  and  place  of  holding  courts. 

l>crlTmtion.-ConAt.  1846,  art.  V,  §  4,  as  am.  1876.  3.  Judge  or  juatioe  not  to  sit  in  review;  testimony  in 


equity 

1 6.    Conunissiooers  of  the  Umd  office;  of  the  *;  S^e^^Si.'SSSfltlJlSJSJS^.  i«.««.  of 

canal  fund;  canal  Doara.  supreme  court;  salaries;  jurisdiction  vetted  in 

The   Lieutenant-Governor,    Speaker   of  the  «  rv  »mfemecourt.                             .  »      . 

A   *"^    -"'^"^^   t^v-^yjT^R    w»,    KJiMK^^M.    v#*    w**^  g    Circuit  courts  and  courts  of  oyer  and  terminer 

Assembly,    Secretary    of    State,    Comptroller,  abolished. 

Treasurer,  Attorney-General  and  State  Engineer  7.  Court  of  appeals. 

and  Surveyor  shall  be  the  commissionere  of  the  §•  l^f^J^J^i^uL^Sf^L^y^^^^^' 

«       1      /f           rrix      T  •     ^          A.  r^                   CI  9'  Junsdiction  ot  court  oi  appeals, 

land  omce.     1  he  Lieutenant-uovemor,  becre-  lo.  Judges  not  to  hold  any  other  oflSce. 

tary  of  State,  Comptroller,  Treasurer  and  Attor-  ii.  Removal  of  judges. 

ney-General  shall  be  the  commissionera  of  the  ^2.  CompensaUon;  a«e  restriction;  assignment  by 

canal  fund.    The  canal  board  shall  consist  of  the  13.  Trial  of  impeachmento. 

commissioners  of  the  canal  fund,  the  State  En-  14.  County  courts. 

gineer  and  Surveyor  and  the  Superintendent  of  l«-  ^^SS^cti?S^'JiisiSd«  **^'  **"*"  ^"^  *°** 

Public  Works.  16.  Local  judicial  olficers. 

DolTalion. — Const.  1846,  art.  V,  }  5.  17.  Justices  of  the  peace;  district  court  justices. 

§  6.   Powers  and  duties  of  boards.  Jf;  alrks  of'^i^^^^ 

The  powers  and  duties  of  the  respective  boards,  20.  No  judicial  officer,  except  justice  of  the  peace,  to 

^^A  «r*u«  ««,,^-«i  »a;^^^  ;«  +kfl  ««^;/«i»  »«,.«  receive  fees;  not  to  act  as  attorney  or  counselor, 

and  of  the  several  otncers  in  this  article  men-  21.  Publication  of  statutes. 

tioned,  shall  be  such  as  now  are  or  hereafter  mav  22.  Terms  of  office  of  present  justices  of  the  peace  and 

be  prescribed  by  law.                                           "  ^,  ^   local  judicial  officers. 

■»  _-     ^           ^     -^   *oA^     _^  rr  •  «  23.  Courts  of  special  sessions. 

DerlTfttion.— Const.  1846,  art.  V,  §  6. 

§  7.    State  treasurer ;  suspension  by  governor*  §  1.   Supreme  court;  how  constituted;  judicial 

The  Treasurer  may  be  suspended  from  office  districts, 

by  the  Governor,  during  the  recess  of  the  Legis-  The  Supreme  Court  is  continued  with  general 

lature,  and  imtil  thirty  days  after  the  com-  jurisdiction  in  law  and  equity  subject   to  such 

mencement  of  the  next  session  of  the  Legisla-  appellate  jurisdiction  of  the  Court  of  Appeals  as 

ture,  whenever  it  shfJl  appear  to  him  that  such  now  is  or  may  be  prescribed  by  law  not  incon- 

Treasurer  has,  in  any  particular,  violated  his  sistent  with  this  article.    The  existing  judicial 

duty.    The  Governor  shall  appoint  a  competent  districts  of  the  St&te  are  continued  until  dianged 

UM 
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art.  6                     CONSTITUTION  OF  THE  STATE  OF  NEW  YORK  §J2-4 

as  hereinafter  provided.    The  Supreme  Court  ability  to  act  of  any  Justice  in  the  Appellate 

shall  consist  of  the  Justices  now  in  office,  and  of  Division,  or  in  case  the  Presiding  Justice  of  any 

the  Judges  transferred  thereto  by  the  fifth  sec-  .Appellate  Division  shall  certify  to  him  that  one 

tion  of  this  article,  all  of  whom  shall  continue  to  or  more  additional  Justices  are  needed  for  the 

be  Justices  of  the  Supreme  Court  during  their  speedy  disposition  of  the  business   before  it. 

respective  terms,  and  of  twelve  additional  Jus-  Whenever  the  Appellate  Division  in  any  depart- 

tices  who  shall  reside  in  and  be  chosen  by  the  ment  shall  be  unable  to  dispose  of  its  business 

elect<niB  of  the  several  existing  judicial  districts,  within  a  reasonable  time,  a  majority  of  the  Pre- 

three  in  the  first  district,  three  in  the  second,  ana  siding  Justices  of  the  several  departments  at  a 

one  in  each  of  the  other  districts;  and  of  their  meetmg  called  by  the  Presiding  Justice  of  the 

successors.     The   successors   of   said   Justices  department  in  arrears  may  transfer  any  pending 

shall  be  chosen  by  the  electors  of  their  respec-  appeals  from  such  department  to  any  other  de* 

tive  judicial  districts.     Tlie  Legislature  may  partment   for  hearing  and  determination.    No 

alter  the  judicial  districts  once  after  every  enu-  Justice  of  the  Appellate  Division  shall,  within 

meration  under  the  Constitution,  of  the  inhabi-  the  department  to  which  he  may  be  designated 

tants  of  the  State,  and  thereupon  reapportion  to  perform  the  duties  of  an  Appellate  Justice, 

the  Justices  to  be  thereafter  elected  in  the  dis-  exercise  any  of  the  powers  of  a  Justice  of  the 

tricts  so  altered.     The  Legislature  may  from  Supreme  Court,  other  than  those  of  a  Justice 

time  to  time  increase  the  number  of  Justices  in  out  of  court,  and  those  pertaining  to  the  Appd- 

any  judicial  district  except  that  the  number  of  late  Division,  or  to  the  hearing  and  decision  of 

Justices  in  the  first  and  second  district  or  in  any  motions  submitted  by  consent  of  counsel,  but 

of  the  districts  into  which  the  second  district  any  such  Justice,  when  not  actually  engaged  in 

may  be  divided,  shall  not  be  increased  to  exceed  performing  the  duties  of  such  Appellate  Justice 

one  Justice  for  each  eighty  thousand^  or  fraction  in  the  department  to  which  he  is  designated,  may 

over  forty  thousand  of  the  population  thereof,  hold  any  term  of  the  Supreme  Court  and  exer- 

as  shown  by  the  last  State,  or  Federal  census  or  cise  any  of  the  powers  of  a  Justice  of  the  Su- 

enumeration,  and  except  that  the  number  of  preme  Court  in  any  coimty  or  judicial  district 

Justices  in  any  other  district  shall  not  be  in-  m  any  other  department  of  the  State.    FVom 

creased  to  exceed  one  Justice  for  each  sixty  thou-  and  after  the  last  day  of  December,  eighteen 

sand  or  fraction  over  thirty-five  thousana  of  the  hundred  and  ninety-five,  the  Appellate  Division 

population  thereof  as  shown  by  the  last  State  or  shall  have  the  jurisdiction  now  exercised  by  the 

Federal  census  or  enumeration.    The  Legisla-  Supreme  Court  at  its  General  Terms  and  by  the 

ture  may  erect  out  of  the  second  judicial  dis-  General  Terms  of  the  Court  of  Common  Fleas 

trict  as  now  constituted,  another  judicial  dis-  for  the  City  and  County  of  New  York,  the  Su- 

trict  and  apportion  the  Justices  in  office  between  perior  Court  of  the  City  of  New  York,  the  Su- 

the  districts,  and  provide  for  the  election  of  perior  Court  of  Buffalo  and  the  City  of  Brooklyn, 

additional  Justices  in  the  new  district  not  ex-  and  such  additional  jurisdiction  as  may  be  con- 

ceeding  the  limit  herein  provided.    (Am.  1905-)  ferred  by  the  Legi^ature.    It  shall  have  power 

Dvlfatlon.— Const.  1846.  urt  VI ,(  6.  to  appoint  and  remove  a  reporter. 

The  Justices  of  the  Appellate  Division  in  each 

§  2.   Judicial  departments;  appellate  division,  department  shall  have  power  to  fix  the  times 

how  constituted;  governor  to  designate  justices;  and  places  for  holding  Special  Terms  therein^ 

reporter;  time  and  place  of  holding  courts.  and  to  assign  the  Justices  in  the  department  to 

The  Legislature  shall  divide  the  State  into  hold  such  term;  or  to  make  rules  therefor.    (Am. 

four  judicial  departments.     The  first  depart-  '•^^t  1905.) 

ment  shall  consist  of  the  county  of  New  Y ork:  .  li^vatlon.— CoMt.  1846.  art.  VI,  $}  7  and  28,  added 

the  others  shall  be  bounded  by  county  lines  ana  *" 

be  compact  and  equal  in  population  as  nearly  as  tor  -  j-^  ^    i.  ^          ^  ^      .^  • 

may  be     Once  e^ery  ten  years  the  Legislature  .JIlJ^^IJ!!.!'^^'!:^  "^*  ^  •'*  "*  ^^^^^^ 

may  alter  the  judicial  departments,  but  without  t»*^ony  "»  equity  cases, 

increasing  the  number  thereof.  No  Judge  or  Justice  shall  sit  in  the  Appellate 

There  shall  be  an  Appellate  Division  of  the  Division  or  in  the  Court  of  Appeals  in  review  of 

Supreme  Court,  consisting  of  seven  Justices  in  »  decision  made  by  him  or  by  any  court  of  which 

the  first  department,  and  of  five  Justices  in  each  be  was  at  the  time  a  sitting  member.     The 

of  the  other  departments.    In  each  department  testimony  in  equity  cases  shall  be  taken  in  like 

four  shall  constitute  a  quorum,  and  the  concur-  manner  as  in  cases  at  law*  and.  except  as  herein 

rence  of  three  shall  be  necessary  to  a  decision,  otherwise  provided,  the  Legislature  shall  have 

No  more  than  hve  Justices  shall  sit  in  any  case.  the  same  power  to  alter  and  regulate  the  juris- 

From  all  the  Justices  elected  to  the  Supreme  diction  and  proceedings  in  law  and  in  equity 

Court  the  Governor  shall  desimate  those  who  that  it  has  heretofore  exercised, 

shall  constitute  the  Appellate  Division  in  each  Derivation.— Conat.  1846.  art.  VI, }  8. 
department;  and  he  shall  designate  the  Presidixijg 

Justice  thereof,  who  shall  act  as  such  during  his  §  *•   Terms  of  office;  vacancies,  how  filled, 

term  of  office,  and  shall  be  a  resident  of  the  de-  The  official  terms  of  the  Justices  of  the  Su- 

partment.     The  other  Justices  shall  be  desig-  preme  Court  shall  be  fourteen  years  from  and 

nated  for  terms  of  hve  years  or  the  unexpired  mcluding  the  first  day  of  January  next  after 

portions  of  their  respective  terms  of  office,  if  less  their  election.     When  a  vacancy  shall  occur 

than  five  years.    From  time  to  time  as  the  terms  otherwise  than  by  expiration  of  term  in  the  office 

of  such  designations  expire,  or  vacancies  occur,  of  Justice  of  the  Supreme  Court  the  same  shall 

he  shall  make  new  designations.    A  majority  of  be  filled  for  a  full  term,  at  the  next  general 

the  Justices  so  designated  to  sit  in  the  Appellate  election,  happening  not  less  than  three  months 

Division,  in  each  department  shall  be  residents  after  such  vacancy  occurs;  and,  until  the  va- 

of  the  department.    He  may  also  make  tem-  cancy  BhaM  be  so  filled,  the  Governor  by  and 

porary  designations  in  case  of  the  absence  or  in-  with  the  advice  and  consent  of  the  Senate,  if  the 
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§§6-®                   CONSTITUTION  OF  THE  STATE  OF  NEW  YORK                     art.  6 

Senate  shall  be  in  seasion,  or  if  not  in  session  the  bers  of  the  court  shall  form  a  quorum,  and  the 
Governor,  mav  fill  such  vacancy  by  appoint-  concurrence  of  four  shall  be  necessaiy  to  a  de- 
ment, which  shall  continue  until  ana  including^  cision.  The  court,  ehsh  have  power  to  appoint 
the  last  day  of  December  next  after  the  election  and  to  remove  its  reporter,  clerk  and  attendants, 
at  which  the  vacancy  shall  be  filed.  Whenever  and  as  often  as  a  majority  of  the 

DcriTmtton.— Const.  1846,  art.  VI,  §S  9, 13.  Judges  of  the  Court  of  Appeals  shall  certify  to 

VI.  «-j.j        V  *^®  Governor  that  said  court  is  unable,  by  reason 

§6.  City  courts  abolished;  judges  become  of  the  accumulation  of  causes  pending  therein, 
justices  of  supreme  court;  salaries;  jurisdiction  to  hear  and  dispose  of  the  same  with  reason- 
vested  in  supreme  court.  able  speed,  the  Governor  shall  designate  not 

The  Superior  Coiirt  of  the  City  of  New  York,  more  than  four  Justices  of  the  Supreme  Court 

the  Court  of  Common  Pleas  for  the  City  and  to  serve  as  Associate  Judges  of  the  Court  of 

County  of  New  York,  the  Superior  Court  of  Appeals.    The  Justices  so  designated  shall  be 

Buffalo,  and  the  City  Court  of  Brooklyn,  are  relieved  from  their  duties  as  Justices  of  the  Su- 

abolished  from  and  after  the  first  day  of  Janu-  preme  Court  and  shall  serve  as  Associate  Judges 

ary,  one  thousand  eight  hundred  and  ninety-six,  of  the  Court  of  Appeals  until  the  causes  un- 

and  thereupon  the  seals,  records,  papers  and  disposed  of  in  said  court  are  reduced  to  two 

documents  of  or  belonging  to  such  courts,  shall  hundred,  when  they  shall  return  to  the  Supreme 

be  deposited  in  the  offices  of  the  Clerks  of  the  Court.    The  Governor  mav  designate  Justices  of 

several  counties  in  which  said  courts  now  exist;  the  Supreme  Court  to  fill  vacancies.    No  Jus- 

and  all  actions  and  proceedings  then  pending  in  tice  shall  serve  as  Associate  Judge  of  the  Court 

such  courts  shall  be  transferred  to  the  Supreme  of  Appeals  except  while  holding  the  office  of 

Court  for  hearing  and  determination.     The  Justice  of  the  Supreme  Court,   and  no  more 

Judges  of  said  courts  in  office  on  the  first  day  of  than  seven  Judges  shall  sit  in  any  case.     (Am. 

January,  one  thousand  eight  hundred  and  ninety-  18d9.) 

six,  shfiJl,  for  the  remainder  of  the  term  for  which  DcriTmOon.— Const.  1846,  art.  VI.  f  3.  as  am.  i860, 
they  were  elected  or  appointed,  be  Justices  of 

the  Supreme  Court;  but  they  fiuiall  sit  only  in  §  8.    Vacancy  in  court  of  appeals,  how  filled, 

the  counties  in  which  they  were  elected  or  ap-  When  a  vacancy  shall  occur  otherwise  than  by 

pointed.     Their  salaries  shall  be  paid  by  the  expiration  of  term,  in  the  office  of  Chief  or 

said  counties  respectively,  and  shall  be  the  same  Associate  Judge  of^  the  Court  of  Appeals,  the 

as  the  salaries  of  the  other  Justices  of  the  Su-  game  shall  be  filled,  for  a  full  term,  at  the  next 

preme  Court  residing  in  the   same    counties,  general  election  happening  not  less  than  three 

Their  successors  shall  be  elected  as  Justices  of  months  after  such  vacancy  occurs;  and  until  the 

the  Supreme  Court  by  the  electors  of  the  iudi-  vacancy  shall  be  so  filled,  the  Governor,  by  and 

cial  distncts  m  which  they  respectively  reside.  with  the  advice  and  consent  of  the  Senate,  if  the 

The  jurifidiction  now  exercised  by  the  several  Senate  shall  be  in  session  or  if  not  in  session  the 

courts  hereby  abohshed  shall  be  vested  m  the  Governor  may  fill  such  vacancy  by  appoint- 

Supreme  Court.     Appeals  from  inferior  and  ment.    If  any  such  appointment  of  Chi^  Judge 

local  courts  now  heard  in  the  Court  of  Common  ghall  be  made  from  among  the  Associate  Judges, 

Pleas  for  the  City  and  Comity  of  New  York  and  a  temporary  appointment  of  Associate  Judge 

the  Superior  Court  of  Buffalo,  shall  be  heard  in  shall  be  made  in  like  manner;  but  in  such  case 

the  Supreme  Court  in  such  manner  and  by  such  the  person  appointed  Chief  Judge  shall  not  be 

Justice  or  Justices  as  the  Appellate  Divisions  m  deemed  to  vacate  his  office  of  Associate  Judge 

the  respective  departments  which  include  New  any  longer  than  until  the  expiration  of  his  ap- 

York  and  Buffalo  shall  direct,  unless  otherwise  pomtment  as  Chief  Judge.     The  pow&s  and 

provided  by  the  Legislature.  jurisdiction  of  the  court  Siall  not  be  suspended 

DerlYBtlon.— New.  for  want  of  appointment  or  election,  when  the 

R  A      m^^Mi*.  ^»«««^  »^A  ^A«««^  ^4  ^^^*  »^A  number  of  Judges  is  sufficient  to  constitute  a 

.o^;„-f  S«h^S^                           ^  ^^on^-    All  appointments  under  this  section 

temmer  abohshed.  ^^1  continue  until  and  including  the  last  day  of 

Circuit  Courts  and  Courts  of  Oyer  and  Term-  December  next  after  the  election  at  which  the 

iner  are  abolished  from  and  after  the  last  day  of  vacancy  shall  be  filled 

December,  one   thousand   ei^t   hundred   and  i>ertwitton.-Coiist.  1846.  art.  VI,  §3,  as  am.  1869. 
mnety-five.    All  their  jurisdiction  shall  there- 
upon be  vested  in  the  Supreme  Court,  and  all  §  9.   Jurisdiction  of  court  of  appeals. 

^JJn^^«wn  K^Trl^^^^  After  the  last  day  of  December  one  thousand 

f^r^^ntanirSar^^^  a^C^S^f'ofTo^eK^^^^^ 

vided  in  this  article,  may  hold  court  m  any  ^^  questions  of  law.    No  unanimous  decision  of 

^T^'*M  the  Appellate  Division  of  the  Supreme  Court 

DdiTstion.    New.  ^y^^^  there  is  evidence  supporting  or  tending  to 

sustain  a  finding  of  fact  or  a  verdict  not  directed 

§  7.    Court  of  appeals.  by  the  court,  shall  be  reviewed  by  the  Court  of 

The  Court  of  Appeals  is  continued.    It  shall  Appeals.     Except  where  the  judgment  is  of 

consist  of  the  Chief  Judge  and  Associate  Judg^  death,  appeals  may  be  taken,  as  of  right,  to  said 

now  in  office,  who  shall  hold  their  offices  until  court  only  from  ludgments  or  orders  entered 

l^e  expiration  of  their  respective  terms,  and  upon  decisions  of  the  Appellate  Division  d[  the 

their  successors,  who  shall  be  chosen  by  the  Supreme  Court^  finally  aetermining  actions  or 

electors  of  the  State.    The  official  terms  of  the  special  proceedings,  and  from  orda«  granting 

Chief  Judge  and  Associate  Judges  shall  be  four-  new  trials  on  exceptions,  where  the  [appeUants 

teen  years  from  and  including  the  first  day  of  stipulate  that  upon  affirmance  judgment  abso- 

January  next  after  their  election.    Five  mem-  lute  shall  be  rendered  against  them.   TheAppeL 

lite 
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late  Division  in  any  department  may,  however,  addition  ten  dollars  per  day  for  expenses  while 

allow  an  appeal  upon  any  question  of  law  which,  actually  so  engaged  m  holding  such  term,  which 

in  its  opinion,  ought  to  be  reviewed  by  the  Court  shall  be  paid  by  the  State  and  charged  upon  the 

of  Appeals.  judicial  district  where  the  service  is  rendered. 

The    Legislature   may    further    restrict    the  The  compensation  herein  provided  shall  be  in 

jurisdiction  of  the  Court  of  Appeals  and  the  lieu  of  and  shall  exclude  alt  other  compensation 

right  of  appeal  thereto,  but  the  right  to  appeal  and  allowance  to  said  Justices  for  expenses  of 

shall  not  depend  upon  the  amount  involved.  every  kind  and  nature  whatsoever.    Tne  provi- 

The  provisions  of  this  section  shall  not  apply  sions  of  this  section  shall  apply  to  the  Judges 

to  orders  made  or  judgments  rendered  by  any  and  Justices  now  in  office  and  to  those  hereafter 

General  Term  before  the  last  day  of  December,  elected.    (Am.  1909.) 

one  thousand  eight  hundred  and  ninety-five,  but  DeriTation.— Const.  1846,  art.  VI,  S§  13,  14,  as  am 

appeals  therefrom  may  be  taken  under  existing  1809- 

^  D«rt¥Btton.-Nrw.  •  5  ^'  Trial  of  impeachments. 

The  Assembly  shall  have  the  power  of  im- 

§  10.   Judges  not  to  hold  any  other  office.  peachment,  by  a  vote  of  a  majority  of  all  the 

The  Judges  of  the  Court  of  Appeals  and  the  members  elected*    The  Court  for  the  Trial  of 

Justices  of  the  Supreme  Court  shall  not  hold  any  Impeachments  shall  be  composed  of  the  Presi- 

other  office  or  public  trust.    All  votes  for  an^  of  dent  of  the  Senate,  the  senators,  or  the  major 

them,  for  anv  other  than  a  judicial  office,  given  part  of  them,  and  the  Judges  of  the  Court  of  Ai>- 

by  the  Legislature  or  the  people,  shall  be  void.  peals,  or  the  major  part  of  them.    On  the  trial  of 

DeHTstton.— Const.  1846,  art.  VI,  {  10,  as  am.  1869.  an  impeachment  against  the  Governor  or  Lieu- 
tenant Governor,  the  LieutenantrGovernor  shall 

§  11.    Removal  of  judges.        .  not  act  as  a  member  of  the  court.    No  judicial 

Judges  of  the  Court  of  Appeals  and  Justices  p^cer  shall  exercise  his  office,  after  articles  of 

of  the  Supreme  Court  may  be  removed  by  impeachmejit  against  him  shall  have  been  pre- 

concurrent  resolution  of  both   houses  of   the  ^erred  to  the  Senate,  until  he  shall  have  been 

Legislature,  if  two-thirds  of  all  the  members  acquitted.    Before  the  trial  of  an  impeachment 

elected  to  each  house  concur  therein.    All  other  t^  members  of  the  court  shall  take  an  oath  or 

judicial  officers,  except  justices  of  the  peace  and  affinnation   truly  and  impartially  to  try  the 

judges  or  justices  of  inferior  courts  not  of  rec-  impeachment  according  to  the  evidence,  and  no 

ord,   may  be  removed  by  the  Senate,  on  the  Person  shall  be  convicted  without  the  concur 

recommendation  of  the  Governor,  if  two-thirds  ^^j^  of  two-thirds  of  the  members  present' 

of  all  the  members  elected  to  the  Senate  concur  Judgment  m  cases  of  impeachment  shall  not 

therein.    But  no  officer  shall  be  removed  by  vir-  extend  further  than   to   removal   from  office, 

tue  of  this  section  except  for  cause,  which  shall  or  removal  from  office  and  disqualification  to 

be  entered  on  the  journals,  nor  unless  he  shall  hold  and  enjoy  any   office  of  honor,  trust  or 

have  been  served  with  a  statement  of  the  cause  profit  under  this  State;  but  the  party  impeached 

alleged,  and  shall  have  had  an  opportunity  to  be  shall  be  liable  to  indictment  and  punishment 

heard.  On  the  question  of  removal,  the  yeas  and  according  to  law. 

nays  shall  be  entered  on  the  journal.  I>eri¥»tlon.— Const.  1846,  art.  VI,  $  l.  &«  am.  1869. 
DcrlYBtlon.— Const.  1846,  art.  VI,  S  11,  as  am.  1869. 

§  14.    County  courts. 

§  12.    Compensation;  age  restriction;  assign-  xhe  existing  County  Courts  are  continued, 

ment  by  governor.  and  the  Judges  thereof  now  in  office  shall  hold 

No  person  shall  hold  the  office  of  Judge  or  their  offices  until  the  expiration  of  their  respec- 

Justice  of  any  court  longer  than  until  and  in-  tive  terms.    In  the  county  of  Kings  there  shall 

eluding  the  last  day  of  December  next  after  he  be  four  County  Judges.    The  number  of  County 

shall  be  seventy  years  of  age.    Each  Justice  of  Judges  in  any  county  may  also  be  increased, 

the  Supreme  Court  shall  receive  from  the  State  from  time  to  time,  by  the  Legislature,  to  such 

the  sum  of  ten  thousand  dollars  per  year.    Those  number  that  the  total  number  of  County  Judges 

assigned  to  the  Appellate  Divisions  in  the  third  in  any  one  county  shall  not  exceed  one  for  every 

and  fourth  departments  shall  each  receive  in  two  hundred  thousand,  or  major  fraction  thereof , 

addition  the  sum  of  two  thousand  dollars,  and  of  the  population  of  such  county.    The  addi- 

the  Presiding  Justices  thereof  the  sum  oi  two  tional  County  Judges  in  the  county  of  Kings 

thousand  five  hundred  dollars  per  year.    Those  shall  be  chosen  at  the  general  election  held  in 

Justices  elected  in  the  first  and  second  judicial  the  first  odd-numbered  year  after  the  adoption 

departments  shall  continue  to  receive  from  their  of  this  amendment.     The  additional  County 

respective  cities,  counties  or  districts,  as  now  Judges  whose  offices  may  be   created  by  the 

provided  by  law^  such  additional  compensation  Legislature  shall  be  chosen  at  the  general  elec- 

as  will  make  their  aggregate  compensation  what  tion  held  in  the  first  odd-numbered  year  after 

they  are  now  receiving.    Those  Justices  elected  the  creation  of  such  office.    All  County  Judges, 

in  any  judicial  department  other  than  the  first  including  successors  to  existing  Judges,  shall  be 

or  second,  and  assigned  to  the  Appellate  Divi-  chosen  by  the  electors  of  the  counties  for  the 

sions  of  the  first  or  second  departments  shall,  term  of  six  years  from  and  including  the  first 

while  so  assi^ed,  receive  from  those  depart-  day  of  January  following  their  election.    County 

mentsrespectively,  as  now  provided  by  law,  such  Courts  shall  have  the  powers  and  jurisdiction 

additional  sum  as  is  paid  to  the  Justices  of  those  they  now  possess,  and  also  original  jurisdiction 

departments.    A  Justice  elected  in  the  third  or  in  actions  for  the  recovery  of  money  only,  where 

fourth  department  assigned  by  the  Appellate  the  defendants  reside  in  the  county,   and  in 

Division  or  designated  by  the  Governor  to  hold  which  the  complaint  demands  judgment  for  a 

a  trial  or  special  term  in  a  judicial  district  other  sum  not  exceeding  two  thousand  dollars.    The 

than  tliat  in  which  he  is  elected  shall  receive  in  Legislature  may  hereafter  enlarge  or  restrict  the 

lift 
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iunsdiction  of  the  County  Courts,  provided,  §  17.    Justices  of  the  peace;  district  court 

however,  that  their  juriediction  shall  not  be  so  justices. 

extendea  as  to  authorize  an  action  therein  for  Xhe  electors  of  the  several  towns  shaU,  at 

the  recovery  of  money  only,  in  which  the  sum  their  annual  town  meetings,  or  at  such  other 

demanded  exceeds  tw^o  thousand  dollars,  or  in  time  and  in  such  manner  as  the  Legislature  may 

which  any  person  not  a  resident  of  the  county  direct,  elect  Justices  of  the  Peace,  whose  term 

is  a  defendant.    Courts  of  Sessions,  except  in  of  office  shall  be  four  years.     In  case  of  an 

the  county  of  New  York,  are  abolished  from  and  election  to  fill  a  vacancy  occurring  before  the 

after  the  last  day  of  December,  eighteen  hun-  exi)iration  of  a  full  term,  they  diall  hold  for  the 

dred  and  ninety-five.    All  the  jurisdiction  of  the  residue  of  the  unexpired  term.    Their  number 

Court  of  Sessions  in  each  county,  except  the  and  classification  may  be  regulated  by  law. 

county  of  New  York,  shall  thereupon  be  vested  Justices  of  the  Peace  and  judges  or  justices  of 

in  the  County  Court  thereof ,  and  all  actions  and  inferior  courts  not  of  record  and  their  clerks. 

Eroceedings  then  pending  in  such    Courts  of  may  be  removed  for  cause,  after  due  notice  ana 

essions  snail  be  transferred  to  the  said  County  an  opportunity  of  being  heard   by  such  comis 

Comrts  for  hearing  and  determination.    Every  as  are  or  may  be  prescrioed  by  law.    Justices  of 

County  Judge  shall  perform  such  duties  as  they  the  Peace  and  District  Court  Justices  may  be 

may  be  required  by  law.    His  salarv  shall  be  elected  in  the  different  cities  of  this  State  in  such 

established  by  law,  payable  out  of  the  county  manner  and  with  such  powers,  and  for  such 

treasury.    A  County  Judge  of  any  county  may  terms,  respectively,  as  are  or  ^all  be  prescribed 

hold  County  Courts  in  any  other  coimty  when  by  law;  all  othor  judicial  oflicers  in  cities,  whose 

requested  by  the  judge  of  such  other  county,  election  or  appomtment  is  not  otherwise  pro- 

(Am.  1913.)  vided  for  in  this  article,  shall  be  chosen  by  the 

Dertratloik.— Const.  1846,  art.  VI,  { 15,  as  am.  1869.  electors  of  such  cities,  or  appointed  by  some 

§  15.     Stirrogatcs'  courts;  surrogates,  their  .'ocal  authorities  thereof. 

powers  and  jurisdiction;  vacancies.  DerlYstion.— Const.  1846,  art.  VI,  }  18.  as  am.  iseQ. 

The  existing  Smrogates'  Courts  are  contin-  j  ^g  Inferior  local  courts. 
ued,  and  the  Surroeates  now- m  office  shall  hold  inferior  local  courts  of  civil  and  criminal 
tiieir  offices  until  the  ©cpiration  of  their  terms,  jurisdiction  may  be  estabUshed  by  the  legi&- 
TTieir  successors  shall  be  chosen  by  the  electors  \^^  ^ut  no  inferior  local  court  hereaft-er 
of  their  respective  counties,  and  their  terms  of  ^^^^  gj^j  ^  ^  ^^^^  ^j  ^^^^  Except  as 
office  shall  be  six  years,  except  in  the  county  of  ^^^^^^  provided  the  legislature  shall  not  ieie- 
New  York,  where  they  shall  (»ntinue  to  be  four-  ^^^  ^^^^  ^^^^^-^^^  ^^  1^^^  ^^  ^^ 
♦fen  years  Surrogates  and  Surrogates  Courts  ^^  creation,  any  equity  jurisdiction  or  any 
shall  have  thejunsdiction  and  powers  which  the  ^^^  jurisdiction  in  other  respects  than  is 
Surrogates  and  existing  Surrogates  Courts  now  conferred  upon  county  courts  by  or  under  tiiis 
possess,  until  otherwise  provided  by  the  Legisla-  ^j^-^,^  rpj^^  legislature  may  establish  children's 
ture.  The  County  Judge  shall  be  Sun-ogate  of  ^^  ^^^^  ^^^^  ^^  domestic  relations,  as 
his  county,  ^cept  where  a  separate  Surrogate  separate  courts,  or  as  parts  of  existing  courta 
has  been  or  shall  be  elected  In  counties  having  ^^  ^^^^  hereafter  to  be  created,  and  may  con- 
a  population  exceeding  forty  thousand,  wherein  ^^^  ^^^^  ^^^^  jurisdiction  as  may  be 
there  is  no  sepw-ate  Surrogate,  the  Legisl^ure  necessary  for  the  correction,  protection,  guard- 
may  provide  for  the  election  of  a  separate  officer  -^^^^y^-  ^^^  disposition  of  delinquent,  nedected 
to  be  Surrogate,  whose  tern  of  office  di^l  be  six  ^^  dependent  minors,  and  for  the  punishment 
yem.  When  the  Surrogate  shall  be  elected  as  a  ^^^  correction  of  adults  responsible  for  or  con- 
separate  officer  his  sal^  shall  be  esUbhshed  by  t^buting  to  such  delinquency,  neglect  or  de- 
law,  payable  out  of  the  county  treasuy.  No  pendency,  and  to  compel  the  support  of  a  wife, 
County  Judge  or  Surrogate  shall  hold  office  ^d  or  poor  relative  by  persons  legally  charge- 
longer  than  until  and  including  the  last  day  of  ^^^^  therewith  who  abandon  or  neglect  to  sup- 
Decernber  next  after  he  shall  be  seventy  years  of  pon  any  of  them.  In  conferring  such  juris- 
age.  VacMicies  occurring  in  the  office  of  County  ^^^-^^  (^^  le^slature  shall  provide  that  when- 
Judge  or  Surrogate  shaU  be  filled  m  the  same  ^^^^  ^  ^^^^  i?committed  to  an  institution  or  is 
manner  as  like  vacancies  occurring  m  the  Su-  ^^^^  ^  ^^^  custody  of  any  person  by  parole, 
pr«neComt.  The  compensation  of  any  County  Placing  out,  adoption  or  giiaiSianship,  it  shall 
Judge  or  Surrogate  shall  not  be  mcr^  or  ^  so  comiAitted  or' placed,  when  practicable, 
diminished  during  his  term  of  office  For  the  ^  ^„  institution  governed  by  persons,  or  in  the 
relief  of  Surrogat^  Courts  the  Legislature  may  ^^^^^^  ^^  ^  ^^  ^^^  ^^^  religious  per- 
confer  upon  the  Supreme  Court  m  any  county  ^^^^^^  ^  ^^^  ^j^ijd,    i^  the  exercise  of  such 


jurym  P^^^^^^f^,-        ,^  vi  «  ,.  «  .™  i«ao  otherwise  provided,  all  judicial  officers  shall  be 

D«lT»<Jon.-Const.  1846  art.  VI,  J  15,  as  am.  1869.  ^j^^^^  ^^  appointed  at  such  times  and  in  such 

§16.   Local  judicial  officers.  manner  as  the  legislature  may  direct.     (Am. 

The  Legislature  may,  on  application  of  the  1921 ) 

board  of  supervisors,  provide  for  the  election  of  Dctiwitlon.-Const.     1846,  art.  VI,  ft  19,  as  am.  1869. 

local  officers,  not  to  exceed  two  m  any  county,  r^,    .       m       -^ 

to  discharge  the  duties  of  County  Judge  and  of  §  W.    Clerks  of  courts.               ^  „  ,       ,    ^. 

Surrogate,  in  cases  of  their  inability  or  of  a  va-  Clerks  of  the  several  counties  rfiall  be  clerks 

cancy,  and  in  such  other  cases  as  may  be  pro-  of  the  Supreme  Court,  with  such  powers  and 

vided  by  law,  and  to  exercise  such  other  powers  duties  as  shall  be  prescribed  by   law.     The 

in  special  cases  as  are  or  may  be  provided  by  Justices  of  the  Appellate  Division  in  €»ch  depart- 

ia^^  ment  shall  have  power  to  appoint  and  to  remove 

DerlTatlon.— Const.  1846.  art.  VI,  i  16.  as  am.  1869.  a  clerk,  who  shall  keep  his  office  at  a  place  to  be 
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designated  by  said  Justices.  The  Clerk  of  the 
Court  of  Appeals  shall  keep  his  office  at  the  seat 
of  government.  The  Clerk  of  the  Court  of  Ap- 
peals and  the  clerks  of  the  Appellate  Division 
shall  receive  comp>ensation  to  be  established  by 
law  and  paid  out  of  the  public  treasury. 

DerlvBtlon.— 0>n8t.  1846.  art.  VI,  {  20,  m  am.  1869. 

§20.  No  judicial  officer,  except  justices  of 
the  peace,  to  receive  fees;  not  to  act  as  attorney 
or  counselor. 

>io  judicial  officer,  except  Justices  of  the 
Peace,  shall  receive  to  his  own  use  any  fees  or 
perquisites  of  office;  nor  shall  any  Judge  of  the 
Court  of  Appeals,  or  Justice  of  the  Supreme 
Court,  or  any  County  Judge  or  Surrogate  here- 
after elected  in  a  county  having  a  population 
exceeding  one  hundred  and  twenty  thousand, 
practice  as  an  attorney  or  counselor  in  any  court 
of  record  in  this  State,  or  act  as  referee.  The 
Legislature  may  impose  a  similar  prohibition 
upon  County  Judges  and  Surrogates  in  other 
counties.  No  one  shall  be  eligible  to  the  office 
of  Judge  of  the  Court  of  Appeals,  Justice  of  the 
Supreme  Court,  or,  except  in  the  county  of 
Hamilton,  to  the  office  of  County  Judge  or 
Surrogate,  who  is  not  an  attorney  and  counselor 
of  this  State. 

Derivation.— Const.  1846,  art.  VI.  S  21,  as  am.  1869. 

§21.   Publication  of  statutes. 

The  Legislature  shall  provide  for  the  speedy 
publication  of  all  statutes,  and  shall  regulate  the 
reporting  of  the  decisions  of  the  courts;  but  all 
laws  andf  judicial  decisions  shall  be  free  for  pub- 
lication by  any  person. 

DeriYstion.— Const.  1846,  art.  VI,  fi  23,  as  am.  1869. 

§  22.  Terms  of  office  of  wesent  justices  of 
the  peace  and  local  judicial  officers. 

Justices  of  the  Peace  and  other  local  judicial 
officers  provided  for  in  sections  seventeen  and 
eighteen,  in  office  when  this  article  tidces  effect, 
shall  hold  their  offices  until  the  expiration  of 
their  respective  terms. 

Derivation.— Const.  1846,  art.  VI,  }  25.  as  am.  1869. 

§  23.    Courts  of  special  sessions. 

Courts  of  Special  Sessions  shall  have  such 
jim'sdiction  of  offenses  of  the  grade  of  mis- 
demeanors as  may  be  prescribed  by  law. 

DerfTBtion.— Const.  1846,  art.  VI,  f  26.  as  am.  1869. 

ARTICLE  SEVENTH 

Sec.  1.  State  credit  not  to  be  given. 

2.  State  debts,  power  to  contract. 

3.  State  debts  to  repel  invasions. 

4.  Limitation  of  legislative  power  to  create  debts. 

5.  Sinking  fund,  how  kept  and  invested. 

6.  Claims  barred  by  statute  of  limitations. 

7.  Forest  preserve. 

8.  Canals,  not  to  be  sold;  not  applicable  to  certain 

canals;  disposition  of  funds. 

9.  No  tolls  to  be  imposed;  contracts  for  work  and 

materials:  no  extra  compensation. 

10.  Canal  improvement  and  cost  thereof. 

11.  Payment  of  debts  of  the  State. 

12.  Improvement  of  highways. 

§  1.   State  credit  not  to  be  given. 

The  credit  of  the  State  shall  not  in  any  man- 
ner be  given  or  loaned  to  or  in  aid  of  any  in- 
dividual, association  or  corporation. 

Derivation.— Const.  1846,  art  VII,  {  9. 

§  2.    State  debts,  power  to  contract. 

The  state  may  contract  debts  in  anticipation 
of  the  receipt  of  taxes  and  revenues,  direct  or 
indirect,  for  the  purposes  and  within  the  amounts 
of  appropriations  theretofore  made;  bonds  or 


other  obligations  for  the  moneys  so  boritwred 
shall  be  issued  as  may  be  provided  by  law>  and 
shall  with  the  interest  thereon  be  paidfrom flwdi 
taxes  and  revenues  witiiin  one  year  froin  the 
date  of  issue.  (Am.  1920.) 
DerlYBtlon.— Const.  1846,  art.  VII,  §  10. 

§  3.   State  debts  to  repel  invasions. 

In  addition  to  the  above  limited  power  to  con- 
tract debts,  the  State  may  contract  ddi>t6  to 
repel  invasion,  suppress  insurrection,  or  defend 
the  State  in  war;  but  the  money  arising  from 
the  contracting  of  such  debt«  shall  be  applied  to 
the  purpose  for  which  it  was  raised,  or  to  repays 
such  debts,  and  to  no  other  purpose  whatever. 

Derivation.— Const.  1846.  art.  VII,  {11. 

S  4.  Limitation  of  legislative  power  to  crette 
debts. 

Except  the  debts  specified  in  sections  two  and 
three  of  this  article,  no  debt  shall  be  hereafter 
contracted  by  or  in  behalf  of  this  state,  unless 
such  debt  shall  be  authorized  b^r  law,  for  some 
single  work  or  object,  to  be  distinctly  specified 
therein.  On  the  final  passage  of  such  biU  in 
either  house  of  the  legislature,  the  question  shall 
be  t^en  by  ayes  and  noes,  to  be  duly  entered  on 
the  journals  thereof,  and  shall  be:  "Shall  this 
bill  pass  and  ought  tne  same  to  receive  the  lano- 
tion  of  the  people?  *'  No  such  law  shall  te^e 
effect  until  it  shall,  at  a  general  election,  ha^ 
been  submitted  to  the  people,  and  have  reoeived 
a  majority  of  all  the  votes  cast  for  and  against 
it  at  such  election  nor  shall  it  be  submitted  to  be 
voted  on  within  three  months  after  its  passage 
nor  at  anv  general  election  when  any  other  law, 
or  any  bill  shall  be  submitted  to  be  voted  for  or 
against.  The  legislature  may,  at  any  time  after  . 
the  approval  of  such  law  by  the  people,  if  no 
debt  shall  have  been  contracted  m  pursuance 
thereof,  repeal  the  same;  and  may  at  any  time, 
by  law,  forbid  the  contracting  of  any  further 
debt  or  liability  under  such  law. 

Except  the  aebts  specified  in  sections  two  and 
three  of  this  article,  all  debts  contracted  by  the 
state  after  January  first,  nineteen  hundred  and 
twenty,  pursuant  to  an  authorization  therefor, 
heretofore  or  hereafter  made  and  each  portion  of 
any  such  debt  from  time  to  time  so  contracted 
irrespective  of  the  terms  of  such  authorization,  ' 
shall  be  paid  in  equal  annual  instalments,  the 
first  of  which  shall  be  payable  not  more  than  one 
year,  and  the  last  of  which  shall  be  payable  not 
more  than  fifty  years,  after  such  debt  or  portion 
thereof  shall  have  been  contracted.  No  such 
debt  hereafter  authorized  shall  be  contracted 
for  a  period  longer  than  that  of  the  probable  life 
of  the  work  or  object  for  which  the  debt  is  to  be 
contracted,  to  be  determined  by  general  laws, 
which  determination  shall  be  conclusive. 

The  legislature  may  from  time  to  time  alter 
the  rate  of  interest  to  be  paid  upon  any  state 
debt  which  has  been  or  may  be  authorized  pur- 
suant to  the  provisions  of  this  section  or  upon 
any  part  of  such  debt,  provided,  however,  tnat 
the  rate  of  interest  shall  not  be  altered  upon  any 
part  of  such  debt  or  upon  any  bond  or  other 
evidence  thereof  which  has  been  or  shall  be 
created  or  issued  before  such  alteration. 

The  money  arising  from  any  loan  creating 
such  debt  or  liability  shall  be  applied  to  the  work 
or  object  specified  in  the  act  authorizing  such 
debt  or  liability,  or  for  the  payment  of  such  debt 
or  liabilitv,  ana  for  no  other  purpose  whatever. 
(Am.  1905,  1909,  1918,  1920.) 
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DerlYBtton.— Conat.  1846.  art.  VII  S  12.  prosecuted  with  due  diligence  from  the  time  of 

S..  Sinking  f«ad,  how  kept  «id  invested.  -trPJ^SkyX'^S^'^S^Xp^lS 

The  sinking  funds  provided  for  the  payment  within  two  years  after  such  disabihty  is  re- 

of  interest  and  the  extinguishment  of  the  prin-  moved. 

cipal  of  the  debts  of  the  state  heretofore  con-  DcriTstioii.-~Coiuit.  1846,  art.  VII,  ( 14.  as  am.  1874. 

tracted  shall  be  continued;  they  shall  be  separ-  j  7^   Forest  preserve, 

ately  kept  and  safely,  invested,  wid  neither  of  rj.^    ^    ^    ^   ^^    g                        ^       ^ 

them  shall  be  appropriated  or  used  m  any  man-  «rx^^  „  *^itL4   «l^««f ii«ni*T  fk^  fr.^  Xw^^m,^^ 

ner  other  than  for  such  payment  and  extinguish-  ^^J  ^""TITL  «V^*'^"*'^  the  forest  Proerve 

^Jl       ^^.-11^1^- ™,^iZ5     nn.^  «^«^r^^n«,.  as  now  fixed  by  law,  shall  be  forever  kept  as 

shaU  each  year  appraise  the  securities  held  for  j^      exchanged,  or  be  taken  by  any  corpora^ 

investment  in  each  of  such  funds  at  their  fair  rj' ^    ^„ki;«^\^«\«»^  \^^  ckoii  *k^  ^^iC^L^ 

market  value  not  exceeding  par.    He  shall  then  *^^P"£'"LS  ?Zot^"c^'dS!ived     S^- 

tt'T^  "^i  ^l^l.  fli^tnffi™^!  Sr^nt^nS^n'S'^slJion'Sr^ven^'Se 

^T-rl^''Vl!^l!^^„^WwJ?^Zh  Stite  from  constructing  a  State  hi^way  from 

which  If  thereafter  ^nually  contributed  to  each  g             ^ake  in  FianlJin  county  toTx)!^  Lake 

such  fund   would,  w^th  the  fund  and  wUh  the  j^  Hamilton  county  and  thence  to  Old  FSrge  in 

accumulations  thareon  and  upon  the  co^'bu-  Herkimer  county  by  way  of  Blue  Mountain 

tions  thereto,  computed  at  the  rate  of  thr^  p«  ^ak   and  Raqurtte  fake.    The  Legislature  may 

centum  per  annum    P"^"«e  »» J;^.  ^»t« .  °(  by  general  lais  provide  for  the^  of  not  J- 

rcffid*trSa'ia'l ffiSs^t'S^e^a  ^^S^TMS^^cT^f ^'Zt 

then^upon  appropriate  as  the  <^tnbution  to  ^^^X^^.^ ^pfy^Z'tbe  ^^"7 ^ 

each  such  fim5  for  such  year  at  least  the  amount  state  aid  to  regulate  tfie  flow  of  streams.    Such 

r?  ti^;«™,»  „f  .„„  =,.«k  t„^A  ,„  on„  ««or  reservoirs  shall  be  constructed,  owned  and  con- 

If  the  income  of  any  such  fund  in  any  year  y^  ^^    ^   g         j^         ^  •  ^  ,^        ,^ 

1!,^^ tnfc'^H'^tlL^h^'f: LTJJh  f,^,lu  undertaken  until  after  the  boundaries  and  high 

?a«L^   J5^^,^I^it1^/h»llS^^»fn?,^^^^  flo'^-  lines  thereof  shall  have  been  accurately 

lations  as  «jfor««d^  retire  the  debt  a^^  surveyed  and  fixed,  and  after  public  notic^ 

^^f  TKl°f^'^.,i^?:^*K!ftf„Pj!?^.~^*S  hearing  "^d  determination  that  such  lands  are 
on  the  debt  for  which  the  fund  was  created.  requirwl  for  such  public  use.  The  expense  oi 
After  any  sinking  fund  shall  eqiial  an  amount  „I^,  '  ~i  '• '„rri"J'"  ^'^  7?i  k«  -„L^5^^^  J^ 
the  debt  for  which  ft  was  createdTno  further  con-  f^y^^^L^SH^nri™^  n^^»?Knf.t^X 
tribution  shall  be  made  thereto  except  to  make  *f^  PfifitS  to  Z  eS^W  ?he  Ste  ^ 
good  any  losses  ascertained  at  the  annual  ap-  ^f  J^  A^  such  r^oir  shall  dS  ^ 
praisals  above  mentioned,  and  the  income  ^^I^)^  u  "^i,!"oiitI^»if.  T^jftM^^fcrn 
Lr^shaU  be  anplied  to  the  pax-ntof  the  ^^^y  f%l^^  'S.n  h^^^td 
interest  on  such  debt.  Any  excess  m  such  m-  ^uajeipalities  benefted  for  a  leasSnaWi^tura 
come  not  required  for  the  payment  of  interest  ^^  the  State  upon  the  value  of  the  rights  and 
may  be  applied  to  the  general  fund  of  the  state^  ^y  of  thrState  used  and  the  s^ces  of 
.the  legislative  ^ay  ateo  by  K^ne™^^  If^s  pro-  ^h^^tate  rendered,  which  shall  be  fixed  for  terms 
vide  means  and  authonty  whereby  outstMiding  ^  exceeding  ten  years  and  be  readjustable 
bonds  of  the  state,  for  whjch  sinking  f unds  «^  at  the  end  of  Jy  ter^.  Unsamtarycoliditions 
provided,  may  be«cchanged atpar  for  can^^^^  ^,^,1  ^^  ^e  created  or  continued  6y  any  such 
tion,  for  serial  bonds  «[  the  form  authom^  yj^  j^^  j^  violation  of  any  of  the  provi- 
under  section  four  of  this  article  upon  such  K  ^j  ^^j  ;  ^  restrained  at  the 
terms  and  conditions  as  to  interest  and  othw-  j^  ^  ^j,  ,  J^^^  ^^^^  ^  ^  ^ 
wise  as  It  may  in  Its  d^crrtion  authonz^^^^^  g^  CoVt  in  AppeUate  Division,  on  no- 
termine,  «ccept  that  the  debt  as  thus  refunded  -^  ^  Attomey-GSeral  at  the  suit  of  any 
shaU  finally  m^ure  no  later  and  at  no ^eater  ^^^.  (Am.  1913, 1918.) 
comparative  cost  to  the  state  than  the  ongmal  DerlY»tloii.— New 
debt;  the  determination  of  the  legislature  as  to  ^  a  r^  \  i.  u  fj 
such  comparative  cost  shall  be  conclusive.  No  §  8.  Canals,  not  to  be  sold;  not  appued  to  cer- 
further  contributions  to  the  respective  sinking  taiii  canals;  disposition  of  funds, 
funds  shall  be  made  on  account  of  bonds  so  The  Legislature  shall  not  sell,  lease  or  other- 
exchanged  and  the  proportion  of  any  such  sink-  wise  dispose  of  the  EHe  canal,  the  Oswego  canal, 
ing  fund  which  the  amount  of  the  bonds  so  the  Champlain  canal,  the  Caynga  and  Seneca 
exchanged  shall  bear  to  the  amount  of  bonds  canal^  or  the  Black  River  canal;  out  they  shall 
outstanding  of  the  same  issue  may  be  appro-  remain  the  property  of  the  State  and  under  its 
priated,  as  required,  for  the  payment  of  the  management  forever.  The  prohibition  of  lease, 
substituted  senal  bonds.    (Am.  1920.)  sale  or  other  disposition  herein  contained,  shall 

DeriYfttlon.— Const.  1846,  art.  VII,  S  13.  as  am.  1874.  not  apply  to  the  cBnal  known  as  the  Main  and 

fx&inbui*sr  stif^t'  canal    situated  m  thi'  citv  of 

§  6.    Claims  barred  by  statute  of  limitations.  Buffalo,  and  which  e^rtends  easterly  from  the 

Neither  the  Legislature^  canal  board,  nor  any  westerly  line  of  Main  street  to  the  westerly  line 

person  or  persons  acting  m  behalf  of  this  State,  of  Hamburg  street,  nor  to  that  portion  of  the 

shall  audit,  allow  or  pay  any  claim  which,  as  existing  Erie  canal  betw  een  Rome  and  Mohawk, 

between  citizens  of  the  State,  would  be  barred  All  funds  that  may  be  derived  from  anv  lease, 

by  lapse  of  time.    This  provision  shall  not  be  sale  or  other  disposition  of  any  canal  shall  be 

construed  to  repeal  anv  statute  fixing  the  time  applied  to  the  improvement,  superintendence 

within  which  claims  shall  be  presented  or  al-  or   repair   of   the   remaining   portion   of   the 

lowed,  nor  shall  it  extend  to  airy  claim  duly  canals.      (Am.    1918,    1921.) 

presented  T\nthin  the  time  allowed  by  law,  and  §  8.   The  legislature  shall  not  sell,  lease  or 

VWft 
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otherwise  dispose  of  the  Erie  Canal,  the  Oswego  such  appropriation,  the  comptroller  shall  set 

canal,  the  Champlain  canal,  the  Cayuga  and  apart  from  tne  first  revenues  thereafter  received, 

Seneca  canal,  or  the  Black  River  canal;  but  applicable  to  the  general  fund  of  the  state,  a 

thev  shall  remain  the  property  of  the  state  and  sum  sufficient  to  pay  such  inteiest,  instalments 

under  its  management  forever.   The  prohibition  of  principal,  or  contributions  to  such  sinking 

of  lease,  sale  or  other  disposition  herein  con-  fund,  as  the  case  may  be,  and  shall  so  apply  the 

tained,  shaU  not  apply  to  the  canal  known  as  moneys  thus  set  apart.    The  comptroller  may 

the  Main  and  Hamburg  street  canal,  situated  be  required  to  set  aside  and  apply  such  revenues 

in   the  city  of  Buffalo,   and  which  extends  as  aforesaid,  at  the  suit  of  any  holder  of  such 

easterly  from  the  westerly  line  of  Main  street  bonds.     (Added  1905;  am.  1918,  1920.) 

to  the  westerly  line  of  Hamburg  street,  nor  to  {  12.   Improvement  of  highways. 

oifv  S?'^™./  l^fw!Sf^d^±£w  lin^  Debts  hereafter  authorized  for  the  improve- 

i^Vler'^t'^t  ^TTe  ^Uyn^^f^hirl  S^SLf  oro^^in^'st^^^^^^^  ^o^^'^f  ^^ 

from  CHJhuyler  street  to   Ihira  street  to  leed  ;^«5;«  ^.  «ir««4.  *k«  <.r»i:^u,r  ^f  ««,,  ^«k+  ^*  ♦k^ 

that  portion  of  the  canal  east  of  Third  street  be  T?"^  I  ^^  f^^*  ^^^/^l^*^  ""^  ^^  -^tr    ^  Kr^ 

^Ll!.:J.^  »:^«  -k«vi  i.^^l^uuxj+JrT,.^  state  heretofore  contracted  or  any  right  or  obb- 

J^f W^\rnf "^iL^^tL^^^           tr^fll  gation  heretofore  created  between  tht  state  and 

tothatporti^oftheeHStiniLEnecanalinthe  |ny  of  its  civil  divisions.   (Am.    1905,1920.) 

coupty    of    Herkmier    between    the    easterly  **J"»  «^»*          ov«.    v            ^^,   <f  ^i 

portion  of  the  village  of  Mohawk  and  the  county  ARTICLE  EIGHTH 

boundary  line  between  the  counties  of  Herkimer  g^.  1  Corporation.,  formation  of . 

and  Oneida.    All  funds  that  may  be  derived  2.  Duesofcprporationa. 

from  any  lease,  sale  or  other  disposition  of  any  ?.  Corporation,  definition  of  term. 

canal,  shall  be  applied,  to  the  improvement,  «•  ^•"45>rSfc^JS?S?t'i^^;^"'~°  '™'*^= 

supenntendence  or  repau*  of  the  remaimng  por-  5.  SpeoTe  payment. 

tion  of  the  canals.    (Am.  1918,  1921.)  g-  lUaMrtry  of  Wlb  or  n^ 

w^ -m     ^          ^     ^    ,0--     _^   Ti-TT    ■«                «oo<k  7.  Liabiuty  of  stockholders  of  banka. 

p«HTmtlon.--Const.,  1846.  art.  VII.  J  6,  as  am.  1882.  g.  BiUholclers  of  insolvent  bank,  preferred  creditors. 

§  8  was  amended  twice,  as  above,  at  the  general  elec-  9   Credit  or  money  of  the  state  not  to  be  ^ven. 

tion  m  191^.  10.  Cdhntiee.  cities  and  towns  not  to  give  or  loan 

money  or  credit:  limitation  of  indebtedness. 

§  9.     No  tolls  to  be  imposed;   contracts  fof  11.  State   board   of  charities;   state  commission   in 

woik  and  materials;  no  extra  compensation.  ,2  BoJIZK'.^'??^*'  •"^'" 

No  tolls  shall  hereafter  be  imposed  on  persons  13.  Existing  laws  to  remain  in  force. 

or  property  transported  on  the  canals,  but  all  ^*-  ^"SSitSbiS     "^^^"^     '°°***'     charitable 

boats  navigating  tne  canals  and  the  owners  and  15.  Commissioners  continued  in  office. 

masters  thereof  shall  be  subject  to  such  laws  and  .  ^     Corporations,  formation  of. 
regulations  as  have  been  or  may  hereafter  be  *       v/wi|#wx«««i»,  iuij*«i*uii  wi. 
enacted  concerning  the  navigation  of  the  canals.  Corporation  may  be  formed  under  general 
The  Legislature  shall  annually,  by  equitable  laws;  but  shall  not  be  created  by  special  act,  ex- 
taxes,  make  provision  for  the  expenses  of  the  p^P^  ^^r  mimicipal  purposes,  and  in  cases  where, 
superintendence  and  repairs  of  the  canab.    All  >^  the  judgment  of  the  Legislature,  the  objects 
contracts  for  work  or  materials  on  any  canal  shall  of  the  corporation  cannot  be  attained  under 
be  made  with  the  persons  who  shall  offer  to  do  general  laws.    All  general  laws  and  special  acts 
or  provide  the  same  at  the  lowest  price,  with  passed  pursuant  to  this  section  may  be  altered 
adequate  security  for  their  performance.     No  *ron*  ^^^^  to  time  or  repealed, 
extra  compensation  shall  be  made  to  any  con-  Dertfatton.— Const.  1846,  art.  VIII,  {  l. 
tractor;  but  if,  from  any  unforeseen  cause,  the  1 2.    Dues  of  corporations. 

wr^nl^?vr?h!^^nIfhn^;S''m      ^r^T.  ^^^  ^^om  corporations  shall  be  secured  bv 

^^iiJ^?fnTnf  Vh™^^^  s"cl^  individual  Ifability  of  the  .corporators  anS 

awjcation  of  the  contractor,  cancel  such  con-  ^^^^  ^^^  ^  ^^^  ^  prescribed  bflaw. 

ItoiT.tlon.--Const.  1846.  art.  VII.  §  3.  as  am.  1882.  D«*^ttoi..^nst.  184«,  art.  VIII  §  2. 

.^^^,.                  ....        ,  §3.   Corporation,  defimtion  of  term. 

S  10.   Canal  miprovement,  and  cost  hereof.  ^he  term  corporations  as  used  in  this  article 

The  canals  may  be  improved  m  such  manner  ghall  be  construed  to  include  all  associations  and 

as  the  Legislature  shall  provide  by  law.    A  debt  joint-stock  companies  having  any  of  the  powers 

may  be  authorized  for  that  purpose  m  the  mode  "  "                           .  -o     ^ 


as 


the  appropriation  of  funds  from  the  State  treas-  subject  to  be  sued  in  all  courts  in  like  cases 

ury,  or  by  equitable  annual  tax.  natural  persons. 

DeriYBllon.— New.  I>erivattOD.— Const.  1846,  art.  VIII.  S  3. 

§  11.   Payment  of  debts  of  the  state.  §  4.   Savings  bank  charters;  restrictions  upon 

The  legislature  shall  annually  provide  by  ap-  nistees;  special  charters  not  to  he  granted, 

propriation  for  the  payment  of  the  interest  upon  The  Legislature  shall,  by  general  law,  confonii 

and  instalments  of  principal  of  all  debts  created  all  charters  of  savings  oanks,  or  institutions  for 

on  behalf  of  the  state  except  those  contracted  savings,  to  a  uniformity  of  powers,  rights  and 

under  section  two  of  this  article,  as  the  same  liabilities,  and  all  charteis  hereafter  granted  for 

shall  fall  due,  and  for  the  contribution  to  all  of  such  corporations  i^all  be  made  to  conform  to 

the  sinking  funds  heretofore  created  by  law,  of  such  general  law,  and  to  such  amendments  as 

the  amounts  annually  to  be  contributed  under  may  be  made  thereto.    And  no  such  corporation 

the  provisions  of  section  hve  of  this  article.    If  shall  have  any  capital  stock,  nor  shall  the  trus- 

at  any  time  the  legislature  shall  fail  to  make  any  tees  thereof,  or  any  of  them,  have  any  interest 
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whatever,  direct  or  indirect,  in  the  profits  of  aseeaaed  valuation  of  the  real  estate  of  such 

such  corporation;  and  no  director  or  trustee  of  county  or  city  subject  to  taxation,  as  it  ap« 

any  such  bank  or  institution  shall  be  interested  peared  by  the  assessment-rolls  of  said  county  or 

in  any  loan  or  use  of  any  money  or  property  of  city  on  the  last  assessment  for  State  or  county 

such   bank    or   institution   for   savings.     The  taxes  prior  to  the  incurring  of  such  indd>t€dne88; 

Legislature  shall  have  no  power  to  pass  any  act  and  all  indebtedness  in  excess  of  such  limitation, 

granting  any  special  charter  for  banking  pur-  except  such  as  now  may  exist,  shall  be  abeolut^ 

poses;  but  corporations  or  associations  may  be  void,  except  as  herein  otherwise  provided.    No 

formed  for  such  purposes  under  general  laws.  county  or  city  whose  present  indebtedness  ex- 

Derivatlon.-CoDst.  1846.  art.  VIII,  5  4.  as  am.  1874.  ceeds  ten  per  centum  of  the  assessed  valuation  of 

§  5.    Specie  payment  J^  ^]  ^*ate  subject  to  taxation   shaU  be  al- 

^.    wyp^vA^  ^^'^  ,    „  ,                         X  lowed  to  become  indebted  m  any  further  amount 

The  Legislature  shall  have  no  power  to  pass  ^^^jj  g^.^  jndebtness  shaU  be  reduced  within 

any  law  sanctioning  m  any  manner,  directly  or  g^^^  jj^jj^     ^j^jg  section  shaU  not  be  construed 

indirectly,  the  suspension  of  specie  payments,  by  ^  prevent  the  issuing  of  certificates  of  indebted- 

any  person,  association  or  corporation,  issuing  ^^  ^^  revenue  bonds  issued  in  anticipation  of 

bank  notes  of  any  description.  ^j^^  collection  of  taxes  for  amounts  actually  con- 

DeHvstlon.— Const.  1846,  art.  VIII,  S  6.  tained  Or  to  be  contained  in  the  taxes  for  the 

§  6.   Registry  of  bills  or  notes*  year  when  such  certificates  or  revenue  bonds 

The  Legislature  shall  provide  by  law  for  the  are  issued  and  payable  out  of  such  taxes;  nor  to 

registry  of  all  bills  or  notes,  issued  or  put  in  cir-  prevent  the  city  of  New  York  from  issuing  bonds 

culation  as  money,  and  shall  require  ample  se-  to  be  redeemed  out  of  the  tax  levy  for  the  yeaar 

curity  for  the  redemption  of  the  same  in  specie,  next  succeeding  the  year  of  their  issue,  provided 

]>eriTatloa.— Const.  1846.  art.  VIII.  $  6.  that  the  amount  of  such  bonds  which  naay  be 

§  7.    LiabiHty  of  stockholders  of  banks.  issued  m  any  one  year  m  excess  ^the  limitor 

*,            , ,    ,  -         ^                         ^.            ,  tions  herein  contained  shall  not  exceed  one-t0Qtfa 

The  stockholders  of  every  corporation  and  ^^  ^^^         centum  of  the  assessed  valuation  of 

joint-stock  association  for  banking  purposes,  ^^e  real  estate  of  said  city  subject  to  taxation. 

sha^l  be  individuallv  responsible  to  the  amount  j^q^  ghaii  this  section  be  construed  to  prevoit 

of  their  respective  share  or  diares  of  stdtk  m  any  ^^e  issue  of  bonds  to  provide  for  the  supply  of 

such  corporation  or  assocmtion,  for  all  its  debts  ^^^.  ^ut  the  term  of  the  bonds  issued  to  pro- 

and  liabilities  of  every  kind.  vide  the  supply  of  water,  in  excess  of  the  limita- 

DeHTatlon.~Const.  1846,  art.  VIII.  S  7.  ^ion  of  indebtedness  fixed  herein,  shall  not  ex- 

§  8.    Billholders  of  insolvent  bank,  preferred  ceed  twenty  years,  and  a  sinking  fund  shall  be 

creditors.  created  on  the  issuing  of  the  said  tx)nds  for  their 

In  case  of  the  insolvency  of  any  bank  or  bank-  redemption,  by  raising  annually  a  sum  which 

ing  association,  the  billholders  thereof  shall  be  will  produce  an  amount  equal  to  the  sum  of  the 

entitled  to  preference  in  payment,  over  all  other  principal  and   interest  of  said  bonds  at  their 

creditors  of  such  bank  or  association.  maturity.     All  certificates  of  indebtedness  or 

DeriTa«lon.-Const.  1846,  art.  VIII.  §  8.  revenue  bonds  issued  in  anticipation  of  the  col- 

^^.                      M  ^^      ^j.        4.^1.  lection  of  taxes,  which  are  not  retired  within  five 

§  9.    Credit  or  money  of  the  state  not  to  be  y^^  ^^^^  ^^eiV  date  of  issue,  and  bonds  issued 

given*  to  provide  for  the  supply  of  water,  and  any  ddi)t 

Neither  the  credit  nor  the  money  of  the  State  hereafter  incurred  by  any  portion  or  part  of  a 

shall  be  given  or  loaned  to  or  in  aid  of  any  city,  if  there  shall  be  any  such  debt,  shall  be  in- 

association,  corporation  or  private  undertaking,  eluded  in  ascertaining  the  power  of  the  city  to 

This  section  shall  not,  however,  prevent  the  become  otherwise  indebted;  except  that  debts 

Legislature  from  making  such  provision  for  the  incurred  by  any  city  of  the  first  class  after  the 

education  and  support  of  the  blind,  the  deaf  and  fitrst  day  of  January,  nineteen  hundred  and  four, 

dumb,  and  juvenile  delinquents,  as  to  it  may  and  debts  incurred  by  any  city  of  the  second 

seem  proper.    Nor  shall  it  apply  to  any  fund  or  class  after  the  first  day  of  January,  nineteen 

Eroperty  now  held,  or  which  may  hereafter  be  hundred  and  eight,  and  debts  incurred  by  any 

eld,  by  the  State  for  educational  purposes.  city  of  the  third  class  after  the  first  day  of  Jan- 

DeriTfttlon.— Const.  1846,  art.  VIII,  fi  10,  as  added  uary,  nineteen  hundred  and  ten,  to  provide  for 

^^^-  the  supply  of  water,  shall  not  be  so  indudcd;  and 

§  10.  Limitation  of  indebtedness  of  counties,  except  further  that  any  debt  hereafter  incurred 
citiesi  towns  and  villages;  exception  as  to  city  of  by  tne  city  of  New  York  for  a  public  improve- 
New  York.  ment  owned  or  to  be  owned  by  the  city,  which 

No  county,  city,  town  or  village  shall  here  yields  to  the  city  current  net  revenue,  after  mak- 
after  give  any  money  or  property,  or  loan  its  ing  any  necessary  allowance  for  repairs  and 
money  or  credit  to  or  in  aid  of  any  indivi-  maintenance  for  which  the  city  is  liable,  in  ex- 
dual,   association    or   corporation,    or   become  cess  of  the  interest  on  said  debt  and  of  the  an 
directly  or  indirectly  the  owner  of  stock  in,  or  nual  installments  necessary  for  its  amortizatioi 
bonds  of,  any  association  or  corporation;  nor  may  be  excluded  in  ascertaining  the  power  ol 
shall  any  such  county,  city,  town  or  village  be  said  city  to  become  otherwise  indebted,  pro 
allowed* to  incur  any  indebtedness  except  for  vided  that  a  sinking  fund  for  its  amortizatioi 
county,  city,  town  or  village  purposes.    This  see-  shall  have  been  established  and  maint^hied  an< 
tion  shall  not  prevent  such  county,  city,  town  or  that  the  indebtedness  shall  not  be  so  exdudec 
village  from  making  such  provision  for  the  aid  during  any  period  of  tune  when  the  revenue 
or  support  of  its  poor  as  may  be  authorized  by  aforesaid  shall  not  be  sufficient  to  equal  the  sai^ 
law.    No  county  or  city  diall  be  allowed  to  be-  interest  and  amortization  installments,  and  ei 
come  indebted  for  any  purpose  or  in  any  man-  cept  further  that  any  indebtedness  heretofor 
ner  to  an  amount  which,  including  existing  in-  incurred  by  the  city  of  New  York  for  any  rapi 
debtedness,  shall  exceed  ten  per  centum  of  the  transit  or  dock  investment  may  be  so  exclude 
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proportionately  to  the  extent  to  which  the  cur-  DetlfBtlon.— New.                                           ^ 

rent  net  revenue  received  by  said  city  therefrom  5  13.   Existing  laws  to  remain  in  force, 

shall  meet  the  interest  and  amortization  in-  i?^„i.:„„  i„„„  •«ia*;«„  */^  ;,,<.4-if.,f;^no  •..»fat^£»r^ 

staUments  thereof,  provided  that  any  increase  ..fi^f^r^nil^j^^^^ 

in  the  debt  incurrmg  power  of  the  city  of  New  **?  ?°  the  f oregoiM  sections  and  to  their  super- 

York  whichlh^rlSS  fmm  Se  exdi^ion  of  lT^::^.iSZtllh\Z^^l^.^^^^ 

debts  heretofore  incurred  shaU  be  available  only  s'tl'utrn^s^sdf  S^^^^                     'JmZ 

t^V^^u^^Tr'^J^^t^t'^A^^^  repealed  by  the  Legislature.    The  visitation  and 

The'^lSti^'eXS  i^^^  fee'/ot^rr^^^^ 

which^d  the  terms  aid  conditions  under  which  ^  Xr  «^  Kv  U  J^                      inspection  now 

the  amount  of  any  debt  to  be  so  excluded  shall  a^tnonzea  oy  law. 

be  determined,  and  no  such  debt  shall  be  ex-  D«iT»tti»ii.-N6w. 

eluded  except  in  accordance  with  the  determina-  §  14.    Maintenance  and  support  of  inmates  of 

tion  so  prescribed.    The  Legislative  may  in  its  Charitable  institutions. 

discretion  confer  appropriate  jurisdiction  on  the  Nothing  in  this  Constitution  contained  shall 
Appellate  Division  of  the  Supreme  Court  in  the  prevent  the  Legislature  from  making  such  pro- 
first  judicial  department  for  the  purpose  of  de-  vision  for  the  education  and  support  of  the  blind, 
ternunms  the  amount  of  any  debt  to  be  so  ex-  the  deaf  and  dumb,  and  juvenile  delinquents,  aa 
t^luded.  No  indebtedness  of  a  city  valid  at  the  to  it  may  seem  proper;  or  prevent  any  county, 
time  of  its  inception  shall  thereafter  become  city,  town  or  village  fiom  providing  for  the  care, 
invalid  by  reason  of  the  operation  of  any  of  the  support,  maintenance  and  secular  education,  of 
provisions  of  this  section.  Whenever  the  boun-  inmates  of  orphan  asvlums,  hom.s  for  dependent 
<iaries  of  any  city  are  the  same  as  those  of  a  children  or  conectional  institutions,  whether 
county,  or  when  any  city  shall  include  within  under  public  or  private  control.  Payments  by 
its  boundaries  more  than  one  country,  the  power  counties,  cities,  towns  and  villages  to  charitable, 
or  any  county  wholly  included  within  such  city  eleemosynary,  correctional  and  reformatory 
to  become  indebted  shall  cease,  but  the  debt  of  institutions,  wholly  or  partly  under  private  con- 
the  county,  heretofore  existing,  shall  not,  for  the  trol.  for  care,  support  and  maintenance,  may  be 
purposes  of  this  section,  be  reckoned  as  a  part  authorized,  but  shall  not  be  required  by  the 
of  the  city  debt.  The  amount  hereafter  to  be  Legislature.  No  such  payments  shall  be  mjide 
raised  by  tax  for  county  or  city  purposes,  in  any  for  any  inmate  of  such  institutions  who  is  not 
county  containing  a  city  of  over  one  hundred  received  and  retained  therein  pursuant  to  rules 
«iousand  inhabitants,  or  any  such  city  of  this  established  by  the  State  board  of  charities. 
State^  m  addition  to  providmg  for  the  principal  guch  rules  shall  be  subject  to  the  control  of  the 
and  mterest  of  existing  debts,  shall  not  in  the  Legislature  by  general  laws, 
aggregate  exceed  in  any  one  year  two  per  cen-  Dertyattoo.— New 
turn  of  the  assessed  valuation  of  the  real  and  .  -  -  in  •  •  ^  •  is 
personal  estate  of  such  county  or  city,  to  be  §  1«»'  Commissioners  contmued  m  office, 
ascertained  as  prescribed  in  this  section  in  re-  Commissioners  of  the  State  board  of  charities 
«pect'to  county  or  city  debt.  (Am.  1899,  1905,  and  commissioners  of  the  State  commission  in 
1907, 1909, 1917.)  lunacy,  now  holding  office,  shall  be  continued 

D«riTmtton.— Const.  1846.  art.  VIII,  S  11.  as  added  in  office  for  the  term  for  which  they  were  ap- 

1874;  am.  1884.  pointed,   respectively,    unless   the   Legislature 

§  11.    State  board  of  charities;  state  commis-  shall  otherwise  provide.    The  Legislature  may 

sioii  in  lunacy;  state  commission  of  prisons.  confer  upon  the  commissions  and  upon   the 

The  Legislature  shall  provide  for  a  State  boanl  ^5?5  "S"±!J^  t^^'ti^'lT^^'^n^^ul 

of  ehtait^  which  shdl  vimt.  and  inflr>i»<»  all  additional  powers  that  are  not  inconsistent  with 

tostteS  whether  sTite'?'^uS?y.  ScipS  otW  pi^visions  of  the  Constitution. 

incorporated  or  not  incorporated,  which  are  of  iwntatlon.    New. 

a  charitable,  eleemosynary,  correctional  or  re-  apttpt  r  ntntw 

fonnatory  character,  excepting  only  such  in-  akiiv/LJs  niniii 

stitutions  as  are  hereby  made  subject  to  the  sec.  1.  Common  echoola. 

visitation  and  inspection  of  either  of  the  com-  2.  Regents  of  the  university. 

missions,  hereinafter  mentioned,  but  including  3.  Ck>mmon^ech<»J^  literature  and  the  United  states 

sdl  reformatories  except  those  in  which  adult  4.  No  aidJ^denominaUonal  schooU. 
males  convicted  of  felony  sh^  be  confined;  a  5  j.    Common  schools. 
State  commission  m  lunacy  which  shall  visit  and  4^,     t     •  1  x         l  n          •  j    *      ^i. 
inspect  all  institutions,  either  public  or  private,  ,  ^he  Legwlature  shall  provide  for  Uie  mam- 
used  for  the  care  and  treatment  of  the  insane  (not  ^^^^«  ^^  support  of  a  system  of  free  comnion 
including  institutions  for  epileptics  or  idiots) ;  schools,  wherein  all  the  children  of  this  State 
a  State  commission  of  prisons  which  shall  visit  ^^^  "®  eaucated. 
fuid  inspect  all  institutions  used  for  the  deten-  Detlvstlon.— New. 
tion  of  sane  adults  charged  with  or  convicted  of  §  2.    Regents  of  the  university, 
crime,  or  detained  as  witnesses  or  debtors.  The  corporation  created  in  the  year  one  thou- 
DeriTatlon.— New.  sand  seven  hundred  and  eighty-four,  under  the 
,^^^       ,            ,  ^   . .  name  of  the  Regents  of  the  University  of  the 
§  12.    Boards  appomted  by  governor.  state  of  New  York,  is  hereby  continued  under 
The  members  of  the  said  board  and  of  the  said  the  name  of  The  University  of  the  State  of  New 
commissions  shall  be  appointed  by  the  Governor,  York.    It  shall  be  governed  and  its  corporate 
by  and  with  the  advice  and  consent  of  the  Sen-  powers,  which  mc^  be  increased,  modified  or 
ate;  and  any  member  may  be  removed  from  diminished  by  the  Legislature,  shall  be  exercised 
office  by  the  Governor  for  cause,  an  opportunity  by  not  less  than  nine  regents, 
having  oeen  given  him  to  be  heard  in  his  defense.  DerlTatlon.— New. 
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1 3.  Common  school,  literature  and  tbe 
United  States  deposit  funds. 

The  capital  of  the  common  achool  fund,  the 
capital  of  the  lit^?rature  fund,  and  the  capital  of 
the  United  States  deposit  fund,  shali  be  respec- 
tively preserved  inviolate.  The  revenue  of  the 
said  common  school  fund  shall  be  applied  to  the 
support  of  common  schoola;  the  revenue  of  the 
saia  literature  fund  ahall  be  applied  to  the  sup- 
port of  academies;  and  the  sum  of  twentv-five 
thousand  dollars  of  the  revenues  of  the  United 
States  deposit  fund  shall  each  year  be  appro- 
priated to  and  made  part  of  the  capital  of  the 
said  common  school  fund. 

DtfliattoD.—Coait.  t84S,  art.  IX,  (  I. 

$  4.   No  aid  to  denominational  schools. 

Neither  the  State  nor  any  Bubdiviaion  thereof, 
ahall  use  its  property  or  credit  or  any  public 
money,  or  authorize  or  permit  either  to  be  used, 
directly  or  indirectly,  in  aid  or  maintenance, 
other  tnan  for  examination  or  inspection,  of  any 
school  or  institution  of  learning  wholly  or  in 
part  under  the  control  or  direction  of  any 
religious  denomination,  or  in  which  any  denomi- 
national tenet  or  doctrine  is  taught. 

DermOon.— Mew. 

ARTICLE  TENTH 

Sec.  1.  SberiS'g.  eirrka  of  countio.  diiliict  attorneyt  sod 


3.  Dai^oZ 

4.  Time  of  el. 


.7  filled. 


e.  Polilial  year. 

7.  Rcmovar[rornofficeforinlscoDduct.etc. 

B.   OfficT  dgemed  vacant, 

9.  CompeniatiDD  of  offieera. 

i  1.     Sheriffs,  clerics  of  counties,  districts 
attorneys  and  roisters ;  governor  may  remove. 

SherifTs,  clerks  of  counties,  district  attorneys 
and  registers  in  counties  having  registers,  shall 
be  chosen  by  the  electors  of  the  reepectivc  coun- 
tiee,  onee  in  every  three  yeais  and  as  often  as 
vacancies  shall  happen,  except  in  the  counties 
of  New  York  and  Kings,  and  in  counties  whose 
boundaries  are  the  same  as  those  of  a  city,  where 
such  officers  shall  be  chosen  by  the  electors  once 
in  every  two  or  four  years  as  the  Legislature 
shall  direct.  Sheriffs  shall  hold  no  other  ofhce 
and  be  ineligible  for  the  next  term  after  the 
termination  of  their  offices.  They  may  be  re- 
quired by  law  to  renew  their  security,  from  time 
to  time;  and  in  default  of  giving  such  new  se- 
curity, their  offices  shall  be  deemed  vacant. 
But  the  county  shall  never  be  made  responsible 
.  for  the  acts  of  the  sheriff.  The  Governor  mav 
remove  any  officer,  in  this  section  mentionea, 
within  the  term  (or  which  he  shall  have  been 
elected;  giving  to  such  ofRcer  a  copy  of  the 
chaifee  against  him,  and  an  opportunity  of 
being  heard  in  his  defense. 


tSM.i 


t,X.f  1 


1 2.  Appointment  or  election  of  oMcers,  not 
provided  for  by  this  constitution. 

Al!  county  officers  whose  election  or  appoint- 
ment is  not  provided  for  by  this  Constitution, 
shall  be  elected  by  the  electors  of  the  respective 
counties  or  appointed  by  the  boards  of  super- 
visors, or  other  county  authorities,  as  the  Legis- 
lature ahall  dire<*t.  All  city,  town  and  village 
officers,  whose  election  or  appointment  is  not 
provided  for  by   this  Constitution,   ^all  be 


elected  by  the  electttrs  of  such  cities,  towns  and 
villages,  or  of  some  division  thereiif,  or  ap- 
pointed by  such  authorities  thereof,  :>fi  the  L^- 
islature  shall  designate  for  that  puri^ise.  All 
other  officers,  whose  election  or  apftointment  is 
not  provided  for  by  this  Constitution,  and  all 
officers,  whose  offices  mav  hereafter  be  crealtd 
by  law,  shall  be  elected  by  the  people,  or  ap- 
pointed as  the  Legislature  may  direct. 
DdlntlOD.— Conat.  ISM,  art.  X,  |  3. 

§  3.  Duratioa  of  term. 

When  the  duration  of  any  office  is  not  pro- 
vided by  this  Constitution  it  may  be  declared 
by  law,  and  if  not  ao  declared,  such  office  shall  be 
held  during  the  pleasure  of  tlie  authority  ma  Icing 
the  appointment. 

DctltatlBn.— Conit.  134e,an.  X.  |3. 

S  4.    Tune  of  election. 

The  time  of  electing  all  officers  nami^l  in  llik 
article  shall  be  prescnbed  by  law. 

I>etl>atloD.— Cout.  1S4S,  art.  X.  1  4. 

i  0.   Vacancies  in  offlces,  how  tilled. 

The  L<^slature  shall  provide  fur  filling  va- 
cancies in  olfice,  and  in  case  of  elective  officers, 
no  person  appointed  to  fill  a  vacfincy  shall  hold 
his  office  by  virtue  of  such  apnointniont  longer 
than  the  commencement  of  tne  political  year 
next  succeeding  the  (irat  annual  election  after 
the  happening  of  the  vacancy. 

Derlratton.— Corut.  iSM,  ut.  X.  f  6 

i  6.  Political  year. 

The  political  year  and  legislative  term  shall 
begin  on  the  first  day  of  January;  and  the 
Legislature  shallj  every  year,  assemble  on  the 
first  Wednesday  in  January. 

DerlntlOD.— CanaC.  1846,  art.  X.  {  S. 

{  7.    Removal  from  office  for  misconduct,  etc 

Provision  shall  be  made  by  law  for  the  re- 
moval for  misconduct  or  malverBHtion  in  office 
of  all  officers,  except  judicial,  whose  powers  and 
duties  are  not  local  or  l»islatiye  and  who  shall 
be  elected  at  general  elections,  and  also  for 
supplj"ing  vacancies  created  by  sLieh  removal. 

Deri  Tattoo  .^Conat.  1^40,  art.  X.  I  7, 

§  8.    Office  deemed  vacant. 

The  Legislature  may  declare  the  cases  in  which 
any  office  shall  be  deemed  vacant  when  no  pro- 
vision is  made  for  that  purpose  in  this  Constitit- 

DtflTatlvD.— Conat.  lS4«,an.  X,  fS. 

1 9.    Compensation  of  officers. 

No  officer  whose  salary  is  fixed  by  the  Consti- 
tution  shall  receive  any  additional  eompenaa- 
tion.  Each  of  the  other  State  officers  named  in 
the  Constitution  shall,  during  bis  continuance 
in  office,  receive  a  compensation,  to  be  fixe<l  by 
law,  which  shall  not  be  increased  or  diminished 
during  the  t«rm  for  which  he  ahall  have  been 
elected  or  appointed;  nor  shall  he  receive  to  his 
use  any  fees  or  perquisites  of  office  or  other  com- 
pensation. 

■hrinttoa.— ConM.  1846,  art.  X.  |  &. 


Sec.  I,  Stale m 

2.  Enliatme 

3.  Orcaniaa 


ARTICLE  ELEVENTH 


art.  12                   CONSTITUTION  OF  THE  STATE  OF  NEW  YORK                    §§  1-2 

§1.    State  militia.  §1.   Organizatioii  of  cities  and  villages  ;rega- 

All  able-bodied  male  citizens  between  the  ^^on  of  wages,  etc.,  of  employees  of  state, 

ages  of  eighteen  and  forty-five  years,  who  are  county,  city,  towns,  etc. 

residents   of  the  State,   shall   constitute   the  It  shall  be  the  duty  of  the  Legislature  to  pro- 
militia,  subject  however  to  such  exemptions  as  vide  for  the  organization  of  cities  and  incorpo- 
are  now,  or  may  be  hereafter  created  b v  the  rated  villages,  and  to  restrict  theh*  power  of  taxa- 
laws  of  the  United  States,  or  by  the  Legislature  tion,  assessment,  borrowing  money,  contracting 
of  this  State.  debts,  and  loaning  their  credit,  so  as  to  prevent 
DerlTatUm.— Const.  1846,  art.  XI.  1 1.  abuses  in  assessments  and  in  contracting  debt  by 
e  2    Enlistment.  ^^^^  municipal  corporations;  and  the  Legislature 
*    •   ,    ,  ,                           . ,     ^       .         ,.  .  niay  regulate  and  ^  the  wages  or  salaries,  the 
The  legiriature  may  provide  for  the  enlist-  hours  of  work  or  labor,  and  make  provision  for 
ment  into  the  active  force  of  such  other  persons  the  protection,  welfare  and  safety  of  persons 
as  may  make  application  to  be  so  enlisted.  employed  by  tne  State  or  by  any  county,  city, 
DerlTation.— New.  town,  village  or  other  civil  division  of  the  State, 
§  3.   Organization  of  militia.  ^'  ^y  ^^y  contractor  or  subcontractor  perform- 

The  militia  shall  be  organized  and  divided  l^^  T'l'^.lf^^L^'  1^1^^^!^L^lr^ft^^^^^ 

into  such  land  and  naval,  and  active  and  re-  5?^-  ^r^l^L^^^^viT^St^^^^        ^"^  ''^^^'  ""'"'^ 

serve  forces,  as  the  Legislature  may  deem  proper,  di^^on  thereof.    (Am.  1905  ) 

provided   however   Aat   there  shall  be  main-  B«lT»tlon.-ConBt.  1846.  art.  VIII.  §  9. 

tained  at  all  times  a  force  of  not  less  than  ten  §  2.     Classification   of   cities;   general   and 

thousand  enlisted  men,  fully  uniformed,  armed,  special  city  laws;  special  city  laws;  how  passed 

equipped,  disciplined  and  ready  for  active  ser-  by  legislature  and  acceptance  by  cities, 

vice.    And  it  shall  be  the  duty  of  the  Legislature  All  cities  are  classified  according  to  the  latest 

at  each  session  to  make  sufficient  appropriations  g^^te  enumeration,  as  from  time  to  time  made,  as 

for  the  maintenance  thereof.  follows:   The  first  class  includes  all  cities  having 

DerlTatloii.~New.  a  population  of  one  hundred  and  seventy-five 

§  4.    Appointment  of  military  officers  by  the  thousand   or  more;  the  second  class,  all  cities 

governor.  having  a  population  of  fifty  thousand  and  less 

The  Governor  shall  appoint  the  chiefs  of  the  ,^^^,  9^;?  ^'^^^^  ^^  seyenty-five  thousand; 

several  staff  departmentS^^hisaidesKle-camp  and  the  tbrd  class,  all  other  cities.    L^^s  ^ekting  to 

military'  secretary-,  all  of  whom  shall  hold  office  *t«  property,  affairs  or  government  of  citu^,  and 

during  his  pleasiie,  their  commissions  to  expire  ^^f  »«^^«^,  departments  tho-eof    are  divided 

with  the  tefm  for  v^Wh  the  Governor  shall  have  J^^^  ««^f«^  and  special  city  laws;  g«?f  al  city 

been  elected;  he  shall  also  nominate,  and  with  laws  are  those  which  relate  to  aU  the  cities  o^^^^^ 

the  consent  of  the  Senate  appoint,  all  major-  ^^T^^'^'^'i^'^-f '''*''i*^i^''^V^«  fe 

senerals                    "              ^-i'       »             ^  relate  to  a  smgle  city,  or  to  less  than  all  the  cities 

n..irf..M»»  __^     *  io^«     ♦  Yi  «  o  of  a  class.    Special  city  laws  shall  not  be  passed 

DeriTatloii.-CoMt.  1846.  art.  XI.  %  3.  ^^p^  ^  conformity  with  the  provisions  of  this 

§  5.    Manner  of  election  of  military  officers  section.    After  any  bill  for  a  special  city  law, 

prescribed  by  legislature.  relating  to  a  city,  has  been  paraed  by  both 

All   other   commissioned   and   non-commis-  branches  of  the  li^slature,  the  house  in  which 

sioned  officers  shall  be  chosen  or  appointed  in  it  originated  shall  immediately  transmit  a  certi- 

such  manner  as  the  Legislature  may  deem  most  fied  copy  thereof  to  the  mavor  of  such  city,  and 

conducive  to  the  improvement  of  the  militia,  within  fifteen  days  thereafter  the  mayor  shall 

pro\'ided,  however,  that  no  law  shall  be  passea  return  such  bill  to  the  house  from  which  it  was 

changing  the  existing  mode  of  election  and  ap-  sent,  or  if  the  session  of  the  Legislature  at  which 

pointment  unless  two-thirds  of  the  members  such  bill  was  passed  has  terminated,  to  the 

present  in  each  house  shall  concur  therein.  Governor,  with  the  mayor's  certificate  thereon. 

DeH?atloii.~CoD8t.  1846,  art.  XI,  §§  4. 6.  Stating  whether  the  city  has  or  has  not  accepted 

-  ^     ^         .    •       J   ^          xi.  .               t  the  same.   In  every  city  of  the  first  class,  the 

§  6.    Commissioned  officers;  their  removal.  mayor,  and  in  every  other  city,  the  mayor  and 

The    commissioned    officers    shall   be    com-  the  legislative  body  thereof  concurrently,  shall 

missioned  by  the  Governor  as  commander-in-  act  for  such  city  as  to  such  bill;  but  the  Legisla- 

chief .   No  commissioned  officer  shall  be  removed  ture  may  provide  for  the  concurrence  of  the  leg- 

from  office  during  the  term  for  which  he  shall  islative  Ixxly  in  cities  of  the  first  class.    Thel^g- 

have  been  appointed  or  elected,  unless  by  the  islature  shall  provide  for  a  public  notice  and 

Senate  on  the  recommendation  of  the  Governor,  opportunity  for  a  public  hearing  concerning  any 

stating  the  grounds  on  which  such  removal  is  such  bill  in  every  city  to  which  it  relates,  before 

recommended,  or  by  the  sentence  of  a  court-  action  thereon.    Such  a  bill,  if  it  relates  to  more 

martial,  or  upon  the  findings  of  an  examining  than  one  city,  shall  be  transmitted  to  the  mayor 

board  organized  pursuant  to  law,  or  for  absence  of  each  city  to  which  it  relates,  and  shall  not  be 

without  leave  for  a  period  of  six  months  or  more,  deemed  accepted  unless  accepted  as  herein  pro- 

DerlTstion.— Const.  1846,  art.  XI.  §  5.  vided,  by  every  such  city.     Whenever  any  such 

bill  is  accepted  as  herein  provided,  it  shall  be 

ARTICLE  TWELFTH  subject  as  are  otherJ^ills,  to  the  action  of  the 

Governor.    WhenevS,   during  the  session   at 

8«e.  1.  Organiiation  of  cities  and  villages:  regulation  of  which  it  was  passed,  any  sucnlbill  is  returned 

dti'^^'eu^  employees  of  state,  county,  ^thout  the  acceptance  of  the  city  or  cities  to 

2.  Classification 'of  cities;  general  and  special  dty  which  it  relates,  or  within  such  fifteen  days  is 

laws;  q)eoial  dty  laws;  how  passed  oy  legisla-  not  returned,  itunay  nevertheless  again  be  passed 

o  i:.,  5^**^**¥'^*SJ*°'*^^*'*H^i^v  w    ^    ^  by  both  branches  of  the   Legislature,   and  it 

3.  Election  of  city  oflBcers,  when  to  be  held;  extension  "^  ,i"i*    ^'iwv^ao  wi   v«^    *^^:^«*«,v     *^ 

and  abrid^ent  of  terms.  shall  then  be  subject  as  are  other  bills,  to  the 
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action  of  the  Governor.  In  every  apeciftl  city 
Ian  which  has  been  accepted  by  the  city  or  cHieo 
to  which  it  relates,  the  title  uiaU  be  followed 
by   the    words    "accepted  by    the    city,"    or 

cities,"  as  the  case  may  be;  in  every  such  law 
which  ie  passed  without  such  acceptance,  by  the 
wwds  "paased  without  the  acceptance  of  the 

''     "       "cities,"  as  the  case  may  be.    (Am. 


19C 

DartnUoa.— New. 

{  S.  Election  of  cit;  officers,  when  to  be  held; 
extension  and  abridgment  of  terms. 

All  eteotinns  of  city  officers,  including  super- 
visors and  judicial  officers  of  inferior  local  courts, 
elected  in  any  city  or  part  of  a  city,  and  of 
county  officers  elected  in  the  counties  of  New 
York  and  Kinga,  and  in  all  counties  whose 
boundaries  are  the  same  as  those  of  a  city,  ex- 
wpt  to  fill  vacancies,  shall  be  held  on  the  Tues- 
day succeediM  the  first  Monday  in  November 
in  an  odd-numbered  year,  and  tJie  term  of  everv 
such  ofRcer  shall  expire  at  the  end  of  an  odd- 
numbered  year.  The  terms  of  office  of  all  such 
oflScere  elected  before  the  first  day  of  January, 
one  thousand  eight  hundred  and  ninety-five, 
whose  successors  have  not  then  been  elected, 
which  under  existing;  laws  would  expire  with  an 
even-numbered  year,  or  in  an  odd-numbered 
year  and  before  the  end  thereof,  are  extended  to 
and  includin)!  the  last  day  of  December  next 
following  the  time  when  such  terms  would  other- 
wise expire;  thetermsof  office  of  all  such  officers, 
which  under  existing  laws  would  expire  in  an 
even-numbered  year,  and  before  the  end  thereof, 
are  abridged  so  as  to  expire  at  the  end  of  the  pre- 
ceding year.  This  section  shall  not  apply  to 
any  city  of  the  third  class,  or  to  elections  of  any 
judicial  officer,  except  judges  and  justices  of 
inferior  local  courts. 

Dfrintlan.— New. 

ARTICLE  THIRTEEHTH 


:  STATE  OF  NEW  YORK 

not  made  any  promise  to  influence  the  giving  or 
withholding  any  such  vote,"  and  no  other  oath, 
declaration  or  test  shall  be  required  as  a  qualifi- 
cation for  any  ot&ce  of  public  trust. 

DariTathn.— Conn.  1S46.  art.  XII.  {  1,  u  Km    137i. 

}  S.    Official  bi1b«T  and  corruption. 

Aiw  peiaoo  holding  office  un<ler  the  laws  o( 
this  State,  who,  except  in  payment  of  his  \effll 
salary,  fees  or  perquisites,  shall  receive  or  con- 
sent to  receive,  directly  or  indirectly,  anj-thing 
of  value  of  or  peraonal  advantage,  or  the  prom- 
ise thereof,  for  performing  or  omitting  to  per- 
form any  official  act,  or  with  the  expreaa  or  im- 
plied indetstanding  that  his  official  action  or 
omission  to  act  is  to  be  in  any  dpgrpe  inffuenced 
thereby,  shall  be  deemed  guilty  of  a  felony. 
This  section  shall  not  affect  the  validity  of  any 
existing  statute  in  relation  to  the  oRense  of  ' 
bribery. 

1.  art.  XV.  )  I ,  u  ulded  1ST4. 


l}ol  diiA^ai  at 


iribery. 


SI-   Oath  of  office. 

Members  of  the  I>egialature,  and  all  officers 
executive  and  judicial,  except  auch  inferior 
officers  as  shall  be  by  law  exempted  shall,  before 
they  enter  on  the  duties  of  their  respective  offices, 
take  and  aubacribe  the  following  oath  or  affirma- 
tion: "I  do  solemnly  swear  (or  affirm)  that  I 
will  support  the  Constitution  of  the  United 
States,  and  the  Constitution  of  the  State  of  New 
York,  and  that  I  will  faithfully  discharge  the 

duties  of  the  office  of ,  according  to  the 

best  of  my  ability;"  and  all  such  officers  who 
shall  have  been  chosen  at  any  election  shall,  be- 
fore they  enter  on  the  duties  of  their  respective 
office^  take  and  subscribe  the  oath  or  affirma- 
tion above  prescribed,  together  with  the  follow- 
ing addition  thereto,  as  part  thereof : 

"And  I  do  further  HOlemnl;^  swear  (or  affirm) 
that  I  havenotdirectly  or  indirectly  paid;  offered 
or  promised  to  pay,  contributed,  or  offered  or 
promised  to  contribute,  any  money  or  other 
valuable  thing  as  a  consideration  or  reward  for 
the  giving  or  withholding  a  vote  at  the  election 
at  which  I  was  elected  to  said  office,  and  have 


{3.    Offer  or  promise  to  bribe. 

Any  person  who  shall  oSer  or  promise  a  bribe 
to  an  officer,  if  it  shall  be  received,  shall  be 
deemed  guilty  of  a  felony  and  liable  to  punish- 
ment, except  as  herein  provided.  Xo  person 
offering  a  bribe  shall  upon  any  prosecution  of 
the  officer  for  receiving  such  bribe,  be  pririle^ced 
from  teatifving  in  relation  thereto,  and  he  shall 
not  be  liable  to  civil  or  criminal  prosecution 
therefor,  if  he  shall  testify  to  the  giving  or  offer- 
ing of  such  bribe.  Any  person  who  shiJI  offer  or 
promise  a  bribe,  if  it  be  rejected  by  the  offieer  to 
whom  it  was  tendered,  shall  be  deemed  guilty  (rf 
an  attempt  to  bribe,  which  is  hereby  declared  to 
be  a  felony, 

DeriTaUeo.— Caiut.  13«,  ut.  XV,  |  2.  uaddsd  1^4 

1 4.   Person  bribed  or  offering  a  bribe  may  be 

Any  person  charged  with  receiving  a  bribe,  or 
with  offering  or  promising  a  bribe,  shall  be  per- 
mitted to  testify  in  his  own  behalf  in  any  civil 
or  criminal  prosecution  therefor. 

BettTatlon.— Comt.  1B46.  tit.  XV,  1 .1,  ai  Enjjfd  1S74. 

i  B.     Free  passes,  franldng  privileges,  etc, 
not  to  be  received  by  public  officer;  penalty. 
No  public  officer,  or  person  elected  or  ap- 

§ointeo  to  a  public  office,  under  the  laws  of  this 
tate,  shall  directly  or  indirectly  ask,  demand, 
accept,  receive  or  consent  to  receive  for  hw  own 
use  or  benefit,  or  for  the  uae  or  benefit  of  another, 
any  free  pass,  free  transportation,  franking 
privilege  or  discrimination  in  passenger,  tele- 
graph or  telephone  rates,  from  any  person  or 
corporation,  or  make  use  of  the  same  himself  ot 
in  conjunction  with  another.  .\  person  who 
violates  any  provision  of  this  section,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall 
forfeit  his  office  at  the  suit  of  the  Atlornei- 
General.  Any  corporation,  or  officer  or  agei 
thereof,  who  shall  offer  or  promiae  lo  a  public 
officer,  or  person  elected  or  appointed  to  a  publi 
office,  any  such  free  pass,  free  Iransportatior 
franking  privilc^  or  discrimination,  shall  als 
be  deemed  guilty  of  a  misdemeantir  and  liable  * 
punishment  except  as  herein  provided.  > 
person,  or  officer  or  agent  of  a  corporatio. 
giving  any  such  free  pass,  tree  transportatio! 
frankii^  privilege  or  aiscrunination  hereby'  pp 
hibited,  shall  be  privil^ed  from  testifyuig  i 
relation  thereto,  and  he  shall  not  be  liable  t 
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dvil  or  crimina]  prosecution  therefor  if  he  shall  vise  the  Constitution  and  amend  the  same?  ** 

testify  to  the  givmg  of  the  same.  shall  be  decided  by  the  electors  of  the  State;  and 

D«rlvatlon.-^New.  in  case  a  majority  of  the  electors  voting  thereon 

irj..                   z*.i  ^^^  decide  in  favor  of  a  convention  for  such 

§  6.   Removal  of  distnct  attorney  for  failure  purpose,  the  electors  of  every  senate  district  of 

to  prosecute;  expenses  of  prosecutions  for  bri-  the  State,  as  then  orgainized,  shall  elect  three 

»^^'  delegates  at  the  next  ensuing  general  election  at 

Any  district  attorney  who  shall  fail  faithfully  whidi  members  of  the  Assembly  shall  be  chosen, 
to  prosecute  a  person  charged  with  the  violation  and  the  electors  of  the  State  voting  at  the  same 
in  his  county  of  any  provision  of  this  article  election  shall  elect  fifteen  delegates-at-large. 
which  may  come  to  his  knowledge,  shall  be  re-  The  delegates  so  elected  shall  convene  at  the 
moved  from  office  by  the  Governor,  after  due  Capitol  on  the  first  Tuesday  of  April  next 
notice  and  an  opportunity  of  being  heard  in  his  ensuing  after  their  election,  and  shall  con- 
defense.  The  expenses  which  ^11  be  incurred  tinue  their  session  until  the  business  of  such 
by  any  county,  in  investigating  and  prosecuting  convention  shall  have  been  completed.  Every 
any  charge  of  bribery  or  attempting  to  bribe  any  delegate  shall  receive  for  his  services  the 
person  holding  office  under  the  laws  of  this  State,  same  compensation  and  the  same  mileage 
within  such  county,  or  of  receiving  bribes  by  any  as  shall  then  be  annually  payable  to  the 
such  person  in  said  county^  shml  be  a  cnaige  members  of  the  Assembly.  A  majority  of 
against  the  State,  and  theu*  payment  by  the  the  convention  shall  constitute  a  quorum  for 
State  i^all  be  provided  for  by  law.  the  transaction  of  business,  and  no  amendment 

DerlTadon.— CoDBt.  1846,  art.  XV,  §  4,  aa  added  1874.  to  the  Constitution  diall  be  submitted  for  ap- 
proval to  the  electors  as  hereinafter  provided, 

Ai^TTni  17  vr^TTi>Ti7i7ivTrr  unless  by  the  assent  of  a  majority  of  all  the  dde- 

ARTICLB  FOURTKKWTH  ^^^^  ^j^^^  ^  ^j^^  convention,  the  yeas  and 

„      ,    .       ^                   ...                 .         ,  iiays  being  entered  on  the  journal  to  be  kept. 

Bee.  1.  Amendment  to  c^i^ituti      how  proposed,  voted  The  convention  shaU  have  the  power  to  appoint 

upon  ciijci  rsuQcu.  i         i^r*      i  j  •  _•        •  » , 

2.  Future  conatitutional  conventions;  how  called;  SUCn  Omcers,   employees    and    assistants   as  it 

election  of  delegates;  compensation;  quorum,  may  deem  necessary,  and  fix  their  compensation 

?5l^ndl2rtaWn^<^1"'^*''  '^'^''  ^'^''  and  to  provide  for  the  printing  of  ite  documents, 

3.  Amendments'  of  convention  and  lesislature  sub-  journal  and  proceedings.    The  convention  shall 

mitted  coincidently.  determine  the  rules  of  its  own  proceedings, 

£4        A-^j        XA           *--^xs       u       choose  its  own  officers,  and  be   the  judge  of 

Jli  ^J^^"^"^^  to  constitution,  how  pro-  ^^e  election,  returns  aid  qualifications  If  its 
posed,  voted  upon  and  ratified.  members,  in  case  of  a  vacancy,  by  death. 
Any  amendment  or  amendments  to  this  Con-  resignation  or  other  cause,  of  any  district 
stitution  may  be  proposed  in  the  Senate  and  delegate  elected  to  the  convention,  such  va- 
Assembly ;  and  if  the  same  shall  be  agreed  to  by  cancy  shall  be  filled  by  a  vote  of  the  remaining 
a  majority  of  the  members  elected  to  each  of  the  delegates  representing  the  district  in  which  such 
two  houses,  such  proposed  amendment  or  amend-  vacancy  occurs.  If  sudhi  vacancy  occurs  in  the 
ments  shall  be  entered  on  their  journals,  and  office  of  a  delegate-at  large,  such  vacancy. shall 
the  yeas  and  nays  taken  thereon,  and  referred  to  be  filled  by  a  vote  of  the  remaining  delegatee-at- 
the  Legislature  to  be  chosen  at  the  next  large.  Any  proposed  constitution  or  constitu- 
general  election  of  Senators,  and  shall  be  pub-  tionid  amendment  which  shall  have  been  adopted 
fished  for  three  months  previous  to  the  time  of  by  such  convention,  shall  be  submitted  to  a 
making  such  choice;  and  if  in  the  Legislature  so  vote  of  the  electors  of  the  State  at  the  time  and 
next  chosen,  as  aforesaid,  such  proposed  amend-  in  the  manner  provided  by  such  convention,  at 
ment  or  amendments  shall  be  a^^ed  to  by  a  an  election  which  shall  be  held  not  less  than  sue 
majority  of  all  the  members  elected  to  each  wedcs  after  the  adjournment  of  such  convention, 
house,  then  it  shall  be  the  dutyr  of  the  Legisla-  Upon  the  approval  of  such  constitution  or  cou- 
ture to  submit  each  proposed  amendment  or  stitutional  amendments,  in  the  manner  provided 
amendments  to  the  people  for  approval  in  such  in  the  last  preceding  section,  such  constitution 
manner  and  at  such  tunes  as  the  Legislature  or  constitutional  amendment,  shall  go  into  effect 
shall  prescribe;  and  if  the  people  shall  approve  on  the  first  day  of  January  next  after  such  ap- 
and  ratify  such  amendment  or  amendments  bv  proval. 

a  majority  of  the  electors  voting  thereon,  such  D«Hvattoii.— Const.  1846,  art.  XIII,  S  2. 
amendment  or  amendments  shall  become  a  part 

of  the  Constitution  from  and  after  the  first  day  £**        j        j^    t             m^          j«.« 

of  January  next  after  such  approval.  ^  §  ^-    Amentoents  of  convention  and  legisla- 

D«rlTatlon.^onst.  1846.  art.  XIII.  §  1.  ^^  submitted  comcidently. 

§  2.    Future  constitutional  conventions ;  how  ^^  amendment  proposed  by  a  constitutional          i 

caned;   election  of   delegates;  compensition^  "^''^^^^^^ ""^^^Jil^^^^                                             in 

quoruAi;  submission  of  iSnendmentsVofficers  ^^^,1°'^''l P'^PJff^ .t^  ^^^  Leg^lature,  com-         ^ 

fules;  vacancies;  taking  effect.  cidently  submitted  to  the  people  for  approval  at          ^ 

« w«9,   «v«uv.     ,  %4^M»^s  ^  ^vv  ^j^g  general  election  held  m  the  year  one  thou- 

At  the  general  election  to  be  held  in  the  year  sand  eight  hundred  and  ninety-four,  or  at  any 

one  thousand  nine  hundred  and  sixteen,  and  subsequent   election,    shall,  if   approved^    be 

every  twentieth  year  thereafter,  and  also  at  such  deemed  to  supersede  the  amendment  so  proposed 

times  as  the  Lc^slature  may  by  law  provide,  by  the  Legislature, 

the  question,"  Shall  there  be  a  convention  to  re-  Derl?atloii.— New. 


art.  15  CONSTITUTION  OF  THE  STATE  OP  NEW  YORK 

ARTICLE  FIFTEENTH  of  September,  Id  the  ^ear  oae  chouaand 
eight  hundred  and  ninety-four,  and  of 
Sm.  1.  TinHattekiBc«B*ot  the  Independence  of  the  raited  St&tes 
i  1.    Hme  of  taking  effect  J^^S™""  *^  ""^  hundred  and  nine- 
Thia  Conatitution  shAll  be  in  force  from  and  In  witness  whereof,  wc  have  hern- 
including  the  firat  day  of  January,  one  thousand  unto  aubecribed  our  namra, 
eight  hundred  and  ninety-five,  except  as  herein  JOSEPH  HODGE.S  CHOATE, 
otherwise  provided,  Preeident  and  Delegate-at-Lai^. 
Done  in  Convention  at  the  Capitol  in  the  CHARLES  ELLIOTT  FITCH, 
city  of  Albany,  the  twenty-ninth  day  Secretary. 
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Absent  Toters.  Art.  Seo. 

legislature  may  provide  for II.        la 


application  of  literature  fund IX         3 

Actions. 

legislature  may  alter,  etc.,  jurisdiction  and  proceedings  in  law  and  equity VI         3 

not  affected I        17 

private  or  local  bill  changing  venue  prohibited Ill        18 

AcxiculturaT  lands. 

leases  of I        13 

Alienation. 

restraints  upon,  abolished I        14 

Allodial  tenure. 

aU  lands  held  by *. .  I        12 

Amendments. 

to  constitution XIV         1 

of  convention  and  legislature  to  constitution  submitted  coincidently XFV        3 


tt 


Appeals. 

See,  also,  "Appellate  Division;*'  "Court  of  Appeals.' 

jurisdiction  of  court  of  appeals VI  9 

judge  not  to  sit  in  review  of  his  own  decisions VI  3 

Appellate  division. 

how  constituted VI  2 

designation  of  justices  of VI  2 

powers  of  justices VI  2 

jurisdiction  of  general  teim  transferred VI  2 

transfer  of  appeals  to  another  department VI  2 

justice  not  to  sit  in  review  of  his  own  decisions VI  3 

designation  of  special  and  trial  terms VI  2 

assignment  of  justices  to  special  and  trial  terms VI  2 

appointment  and  removal  of  reporter VI  2 

may  appoint  and  remove  clerk VI  19 

Appropriations. 

requisites  of  appropriation  bills Ill  21 

general  provisions  not  to  be  inserted  in  appropriation  bills Ill  22 

two-thirds  vote  required  for  appropriations  for  local  or  private  purposes Ill  20 

approval  or  veto  of  separate  items  by  governor IV  9 

state  moneys  to  be  paid  pursuant  to  appropriation  only Ill  21 

for  private  claims  against  state Ill  19 

for  maintenance  of  canals VII  9 

Army. 

absent  electors  not  to  be  deprived  of  vote II  1 

Assemblage. 

right  of,  guaranteed I  9 

Assembly. 

number  and  terms  of  assemblymen « Ill  2 

apportionment  of  assemblymen Ill  5 

creation  of  assembly  districts Ill  5 

ratio  for  apportionment  of  assemblymen Ill  5 

division  of  counties  and  cities  into  districts Ill  5 

power  of  impeachment VI  13 

succession  of  speaker  to  governorship IV  7 

compensation  and  mileage  of  members Ill  6 
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Attome7-c«nerftl. 

See.  alto,  "Officers;"  " State  Officers." 
electioi],  and  tennof 


Audit. 

legislature  not  t 
claims  barred  b; 


:,  prohibited. . 


Banki. 

See.  also,  "  Savings  Banks-" 

epecial  charters  prohibited VllI 

legislBture  not  to  authorue  suspensioD  of  speoie  payments VTII 

repBtty  of  bills  and  notes  issued  as  money vill 

billholders  are  preferred  creditors VIII 

liability  of  stockholders VIII 


re  may  provide  for  education  and  support .  . 


B<aids. 

See.  also  "Debt." 
limitation  of  indebteduess  of  cities  and  counties  . 
direct  tax  for  pajiment  state  bonds 


I 

Bribflry. 

official  bribery  and  corruption XIII 

offer  or  promise  to  bribe XIH 

person  offeriag  or  receivins,  disqualiGed  as  elector II 

person  bribed  or  oflerijlg  a  bribe  may  be  a  witness t XIII 


not  to  be  sold 

no  tolls  to  be  imposed . , 
disposition  of  funds .  .  . 

improvement  of 

appropriations  for  m 

contracts  for  work  or  material 

extra  compensation  to  contractor  prohilnted 

CanceUatiOQ  of  contracts 

appointment  of  employees 

powers  of  canal  commismissioners  devolved  on  superintendeut  of  puUio  works .  . 

commiBsioners  of  canal  fimd 

canal  board  constituted 

poweiB  and  duties 

not  to  allow  claims  barred  by  statute  of  limitation 
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Cttiunu.  Art.  Sec. 

enumeration  of  inhabitants Ill  4 

Charitable  institutioiis. 

fltattt  and  municipalitieo  may  provide  for  support  of  inmatefl VIII  14 

Charities. 

See  "  State  Board  of  Charities.*' 

CfaarteiB. 

See,  also,  *'  Corporations.'* 

by  King  of  Great  Britain  before  1775  not  affected I  17 

by  state  not  affected I  17 

of  sayings  banks  to  be  uniform VIII  4 

special,  for  banking  purposes  prohibited YIII  4 

Circuit  courts. 

abolished;  jurisdiction  vested  in  supreme  court VI  6 

Cities. 

See,  also,  '*  Municipal  corporations." 

legislature  to  provide  for  organisation  of XII  1 

regulation  of  wages,  etc.,  of  employees  of XII  1 

classification  of .' XII  2 

general  and  special  city  laws XII  2 

enactment  and  acceptance  of  special  city  laws XII  2 

division  into  assembly  districts Ill  5 

blocks  not  to  be  divided  into  senate  districts Ill  4 

election  or  appointment  of  officers X  2 

civil  service  appointments  and  promotions V  9 

preference  of  veterans ,  V  9 

extension  and  abridgment  of  terms  of  officers XII  9 

when  election  of  officers  to  be  held XII  3 

members  of  legislature  disqualified  as  officers Ill  7 

when  local  legislative  body  to  act  as  board  of  supervisors Ill  26 

extra  compensation  to  officers,  contractors,  etc.,  prohibited Ill  28 

may  provide  for  support  of  inmates  of  charitable  institutions VIII  14 

not  to  give  money  or  credit  to  aid  private  undertaking VIII  10 

not  to  own  corporate  stocks  or  bonds VIII  10 

to  incur  debt  for  city  purposes  only VIII  10 

limitation  of  indebtedness VIII  10 

maximum  rate  of  taxation VIII  10 

CttigeoB. 

See,  also,  "Elections." 

not  to  be  disfranchised,  unless,  etc , I  1 

City  court  of  Brooklyn. 

abolished;  judges  transferred  to  supreme  court VI  5 

jurisdiction  vested  in  supreme  court VI  2,  5 

Civil  service 

See,  also.  "Officers;"  "State  Officers." 

appointments  and  promotions V  9 

preference  of  veterans V  9 

Claims. 

See,  also,  "Audit." 

Hot  to  be  audited  or  allowed  when  barred  by  statute  of  limitations VII  6 

yeas  and  nays  on  bill  releasing  public  claim Ill  25 

Commissioners  of  canal  fund. 

board  constituted V  5 

powers  and  duties V  6 

Commissioners  of  land  office. 

board  constituted V  5 

powers  and  duties  of  board V  6 

Common  law. 

how  far  in  force , 1  16 
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C<naptroU«r.  An.  Sec 

Bee.  also,  "Officen:"  "State Offioera." 
election  and  term  of V         t 


Coiutitution. 

time  o(  laking  effect XV 

how  smcDded XIV 

Tuture  coDBtitutional  coDveotionB JtIV 

amendmeati  of  coovention  ftnd  lesjalature  mbmittad  ooinddeDtly XIV 

Gontrftcts. 

contract  system  of  priaon  labor  abolished Ill 

extra  oorapenHation  to  ciontraotors  prohibited Ill 

for  work  or  materials  on  canal VII 

extra  compensation  on  ctuuU  contracts  prohibited Vn 

cancellation  of  canal  contract* VII 

CorpoTfttloiui. 

definition  of  term VIH 

chartetB  by  King  of  Great  Britain  before  1775  notaffectod I 

charters  by  state  not  afiected I 

to  be  formed  under  general  laws,  except,  etc VIU 

laws  for  formation  of ,  subject  to  alteration  and  repeal VIII 

private  or  local  bill  chartering  bridge  companies  prohibited Ill 

special  banking  charters  prohibited .' VIII 

charters  of  sbvIiibh  banks  to  be  muform VIII 

.  dufsfrom,  to  be  secured , VIII 

liability  of  stockholders  of  bonk VIII 

mayeucandbe  tued.'. .' VIII 

municipalities  not  to  hold  corporate  stocks  or  bonds VHI 

Corraetional  iiutltutioiu. 

munidpallities  may  provide  for  support  of  Inmates VIII 

Counwl. 

nccuaed  entitled  to  appear  with I 

Counties. 

private  or  local  bills  locating  or  changiag  county  seat  prohibited Ill 

number  of  senators  for  each  county Ill 

not  to  be  divided  in  formation  of  senate  diitriot,  except,  etc Ill 

election  and  terms  of  officers X 

time  of  election  of  officers X 

removal  of  officers X 

board  of  supervisors  to  be  elected Ill 

when  legislative  body  of  city  to  act  as  board  of  supervison Ill 

local  legislativB  powers  of  suparviBois  and  auditors Ill 

extra  compensation  to  officers,  contractors,  etc.,  prohibited Ill 

may  provide  for  support  of  inmates  of  charitable  institutions VIII 

not  to  give  money  or  [Tedit  to  aid  private  undertaking VllI 

to  incur  debt  tor  county  purpoaea  only VIII 

not  to  own  corporate  stock  or  bonds VIII 

limitation  of  indebtedness VIII 

maximum  rate  of  taxation VIII 

regulation  of  wage?,  etc.,  of  employees  of XII 

County  clerk. 

election  and  term  of  office X 

time  of  election X 

removal X 

to  be  clerk  of  supreme  court VT  ' 

aty  courts. 

continued VI 

jurisdiction VI 

term  of  office  of  judges VI 

CountT  ludga. 

Sec,  also,  "County  Courts." 

term  of  pffice VI 

qualifications VI 

powers  and  duties VI 

salary VI 

when  to  be  surrogate VI 
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Coanty  Judge-^Continuad.  Art. 

age  limit VI 

vacancies  in  office ,  VI 

not  to  practice  as  attorney,  except,  etc VI 

election  of  special  county  judge VI 

Cotirt  for  trial  of  impeachments. 

See  "  Impeachments." 


Sec» 

15 
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Court  of  appeals. 

continued VI 

how  constituted;  terms  of  office '. . , .  VI 

qualifications  of  judges VI 

compensation  of  judges VI 

age  limit  of  judges VI 

removal  of  judges VI 

judges  not  to  hold  any  other  office VI 

vacancies VI 

designation  of  supreme  court  justices  as  associate  judges VI 

jurisdiction VI 

judge  not  to  sit  in  review  of  his  own  decisions VI 

clerk  of;  compensation VI 

Court  of  conunon  pleas  of  New  York  county. 

abolished VI 

judges  transferred  to  supreme  court VI 

jurisdiction  vested  in  supreme  court VI 

transfer  of  appellate  jurisdiction VI 


T 
7 

20 

12 

12 

11 

10 

& 

7 

9^ 

a 

19^ 
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Courts. 

See,  also,  "Appellate  division;"  "Circuit  courts;"  "County  courts;"  "Court  of  api>ealB;" 
"Court  of  common  pleas;"  "Courts  of  sessions;"  "Courts  of  special  sessions;"  "Superior 
courts ; "  "  Supreme  court ; "  "  Surrogate's  court." 

judges  not  to  hold  any  other  office VI 

court  for  trial  of  impeachments VI 

suspension  of  judge  pending  trial  of  impeachment VI 

age  limit  of  county  judge  and  surrogate. . . .- VI 

judicial  officers  not  to  receive  fees VI 

election  of  local  judicial  officers VI 

power  to  establish  inferior  local  courts VI 

clerks  of  courts VI 

courts  of  oyer  and  tenniner  abolished VI 

circuit  courts  abolished VI 

city  courts  abolished VI 

jurisdiction  of  city  courts  vested  in  supreme  court VI 

judges  of  city  courts  become  justices  of  supreme  court VI 

legislature  may  alter,  etc.,  jurisdiction  and  proceedings  in  law  and  equity VI 


Courts  of  oyer  and  terminer. 

abolished;  jurisdiction  vested  in  supreme  court . 


VI 


Courts  of  sessions. 

abolished ;  j\irisdiction  transferred  to  county  court , 
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la 
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16 
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VI        14 


Courts  of  special  sessions. 

jurisdiction  of 


VI       23: 


Crimes. 

no  person  to  be  twice  put  in  jeopardy 

accused  may  appear  in  person  and  with  counsel 

capital  or  infamous  crime,  except,  etc.,  to  be  tried  on  indictment 

private  or  local  bill  changing  venue  prohibited II 

cruel  and  unusual  punishments  prohibited 

excessive  bail  and  fines  prohibited 

governor  may  grant  pardons,  etc IV 

accused  not  to  be  compelled  to  testify  against  himself 

legislature  to  exclude  convicts  from  suffrage I 

truth  of  criminal  libel  admissible  in  evidence 

121S 
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Dm!  and  dumb.  An. 

l^tlature  may  provide  for  sducstion  and  Bupport VIII  9 

DMth. 

right  of  action  for  damages  not  to  be  abrogated I 

anumat  reooverable  Dot  to  be  limited .  I 

Debt. 

obligatioQ  of ,  not  affected I 

erodit  or  money  of  state  not  to  be  given  to  aid  private  undertaldng VIII 

power  of  state  to  contract VII 

power  of  state  to  coDtract,  to  repei  iuvasioiu VU 

limitBtion  of  legislative  power  to  create VII 

interest  on,  alteration  of VII 

pajmient  of  debta  of  the  state VII  4 

debtaof  the  state  for  improvement  of  Ughways VII 

sinking  funds,  how  kept  and  invested VII 

when  oyea  and  nays  neceeaary  on  bill  ereating  public  debt Ill 

municipalities  to  incur  debt  for  municipal  purposes  only VIII 

limitation  of  indebtedness  of  cities  and  counties VIII 

Dlitarict  attonuyi. 

election  and  terms  of  office X 

time  of  election X 

removal ,  X 

for  failure  to  prosecute  public  officer XIII 

Diltrict  courti. 

electionofjusticeg;  term  of  office VI 

tenna  of  present  jusUces VI 

dtobM. 

for  drainage  of  agricultural  lands I 

IHvorM. 

to  be  granted  only  by  judicial  proceedings I 

Drainace. 

of  agricultuml  lands  under  general  laws I 

private  or  local  bills  prohibited Ill 

Du«  procMi  of  law. 

life,  liberty  and  property  protected I 


registration  and  election  laws  to  be  passed II 

local  bills  regulating  conduct,  etc.,  prohibited Ill 

for  election  of  supervisors  prohibited ni 

registration  and  election  board*  to  be  bi-partisan,  except,  etc II 

time  of  elections  for  legislature Ill 

manner  of  voting II 

qualification  of  voters II 

absent  voters,  legislature  may  provide  for II 

voters  not  to  be  disfraachised,  unless,  etc I 

absence  in  military  service  not  to  deprive  elector  of  vote II 

legislature  to  regulate  votes  of  absent  electors II 

persons  excluded  from  suffrage II 

occupations  and  conditions  not  affecting  residence .  II 

distention  in  prison  not  to  affect  reaideaoe II 

support  or  detention  in  almshouses,  etc..  not  to  affect  remdence II 

residence  of  students  in  seminaries II 

employment  in  navigation  not  to  off oct  residence II 

service  of  United  States  not  to  affect  residence II 

legislature  to  disqualify  persons  on  conviction  of  bribery  or  iofamoua  crime II 

bribery  or  reward  disqualifies  electors II 

XmllUllt  domain- 
property  not  to  be  taken  without  just  compensation i 

compensation  for  taking  private  property I 

rampensatioD  to  be  ascertained  by  jury  or  coDuoiasionerB I 

drainage  of  agricultural  lands t 

opening  private  roads 1 

UM 
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Xnumeratioii.  Art.  beo. 

of  inhabitants  of  state Ill         4 

Equity. 

inferior  local  courts  to  have  no  equity  jurisdiction VI        IS 

taking  of  testimony  in  equity  cases VI         3 

Escheats. 

to  revert  to  people I        10 

Sridsncs. 

truth  of  libei  admissible  in  criminal  prosecution I         8 

Xzeeutive. 

See,  also,  *' Governor.*' 
where  executive  power  vested IV         1  . 

Exemptions. 

private  or  local  bill  exempting  from  taxation  prohibited lU        18 

r 

Fees. 

local  bill  increasing,  etc.,  during  term  of  public  office  prohibited Ill        18 

Feudal  tenures. 

abolished I        U 

Fines. 

excessive,  prohibited I         5 

Forest  preserve. 

lands  of  state  not  to  be  alienated VII  7 

timber  on,  to  be  preserved VII  7 

Franchises. 

private  or  local  bills  granting  exclusive,  prohibited Ill        18 

Freedom  of  speech. 

guaranteed I         8 

O 
Gambling. 

prohibited I  9 

Oenerallaws. 

when  required Ill  18 

private  and  local  laws  prohibited Ill  18 

for  drainage  of  agricultural  lands I  7 

corporations  to  be  formed  under VIII  1 

special  banking  charters  prohibited < VTII  4 

Qovemor. 

election IV  3 

qualifications IV  2 

term  of  office IV  1 

comi>ensation IV  4 

vested  with  executive  power IV  1 

duties  and  powers IV  4 

approval  or  veto  of  bills IV  9 

passage  of  bills  over  veto IV  9 

power  to  grant  pardons,  etc IV  5 

to  report  pardons,  etc.,  to  legislature IV  5 

appointment  of  superintendent  of  public  works V  3 

power  to  suspend  state  treasurer V  7 

when  lieutenant-governor  to  act IV  6 

succession  of  lieutenant-governor  in  case  of  vacancy IV  7 

Grand  Jury. 

when  indictment,  etc.,  necessary  to  hold  to  answer I         6 

Grants. 

by  £Ung  of  Great  Britain  before  1775  not  affected I        17 

by  state  not  affected I        17 

by  King  of  Great  Britain  since  1775  void I        17 

isn 
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Hftbe«o<npua.  Ati.  See. 

Dot  to  be  suspended,  except,  etc I         4 

localbillalayingout,  etc.,  prohibited Ill        IS 

improvement  of ^ VII        12 

I 

m. 

ir  local  bill  grantioE  excluidv.e  immunities  prohibited Ill        18 

itB. 

conBtitution  ot  court  [or  trial  of VI        13 

assembly  tohavepover VI        13 

preeentment  or  indictment  not  required I          6 

judsmeat  of  removal , VI        13 

judicial  officers  mapended  pending  trial VI        13 

Imprlaonmuit. 

See,  also,  ''Criines." 

power  to  E^aot  pardooa,  etc IV          5 

Indluu. 

purchase  of  Unda  of I        15 

Indictmuit. 

required  to  hold  to  anewer  for  capital  or  infamous  crime,  except,  etc I          0 

Inf  srior  loc*l  courts. 

legislature  may  eatablish VI         18 

jurisdiction  restricted VT        18 

Inspection. 

offices  for  inspecting  merchandise,  etc.,  abolished V          S 

Interact. 

private  or  local  bills  regulating  rate,  prohibited Ill        18 

InTsaion. 

habeas  corpus  may  be  suspended  during 1         4 

J 
Jeopardy. 

no  person  to  be  twice  put  in  jeopardy I         6 

Joint-Btock  company. 

included  in  term  "  corporation" VIII         3 

See,  "Corporations." 

Judges. 

See,  also,  "County  judge:"  "Courta." 

qualifications VI         30 

oath  ol  office -. XIII          1 

limit  of  age VI        12 

not  to  bold  any  other  office VI        10 

not  to  act  as  attorney  or  counsellor VI       30 

removal VI       1" 

suspension  pending  trial  of  impeacblnent TI        I 

'  Jurlsdietloa. 

legislature  may  alter,  etc.,  in  law  and  equity VI 

of  court  of  appeals VI 

of  courts  of  special  sessions VI        ; 

qf  county  courts VI 

of  surrogates'  courts VI        1 

of  inferior  loco!  courts VI 

of  city  courts  veBl«d  in  supreme  court VI 

of  courts  of  oyer  and  terminer  vested  in  Bupreme  court V] 

<rf  circuit  courts  vested  in  supreme  court , VI 
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Jury.  Art.   See. 

right  to  trial  by,  continued I  2 

local  billfi  providing  for  drawing,  etc.,  prohibited Ill  18 

to  determine  law  and  fact  in  criminal  prooeoution  for  libel I  8 

waiver  of.  in  civil  actions I  2 

Justices  of  the  peace. 

election;  term  of  office VI  17 

tenns  of  office  of  present  justices VI  22 

removal VI  17 

Juvenile  delinquents. 

legislature  may  provide  for  education  and  support VIII  9,  14 

L 
Labor. 

contract  system  of  prison  labor  abolished Ill  29 

Land  office. 

board  of  commissioners , .  V  5 

powers  and  duties  of  board V  6 

Landlord  and  tenant. 

leases  of  agricultural  lands I  13 

Laws. 

See.  also.  "Bills;"  "General  laws;"  "Legislature;"  "Local  law;"  "Special  laws;" 
"Statutes." 

statute  law  continued,  except  as  repealed,  etc I  16 

colonial  acts  continued,  except  as  repealed,  etc I  16 

common  law  in  force I  16 

Leases. 

of  agricultural  lands I  13 

Legislature. 

See.  also.  "Assembly;"  "Senate." 

legislative  term X  6 

enumeration  of  inhabitants Ill  4 

number  and  terms  of  senators  and  assemblymen Ill  2 

time  of  elections Ill  9 

number  of  senators  in  each  county Ill  4 

ratio  for  apportioning  senators lit  4 

reapportionment  of  senate  districts Ill  4 

counties  not  to  be  divided  in  formation  of  senate  district,  except,  etc Ill  4 

towns  and  city  blocks  not  to  be  divided  in  senate  districts Ill  4 

creation  of  assembly  districts Ill  5 

apportionment  of  assemblymen Ill  5 

oath  of  office XIII  1 

compensation  and  mileage  of  members Ill  6 

persons  disqualified  from  being  members Ill  8 

civil  appointments  of  members  void Ill  7 

,         when  to  assemble X  6 

open  sessions Ill  11 

members  not  to  be  questioned  for  speeches Ill  12 

journals HI  11 

adjournments Ill  11 

powers  of  each  house Ill  10 

legislative  power Ill  1 

bills  may  originate  in  either  house Ill  13 

enacting  clause  of  bills * , '    m  14 

manner  of  passing  bills Ill  15 

when  ayes  and  nays  necessaiy Ill  25 

when  quorum  of  three-fifths  necessary Ill  25 

tax  bills  to  state  tax  distinctly Ill  24 

appropriation  bills HI  21 

two-thirds  required  for  appropriations  for  local  or  private  purposes Ill  20 

general  provisions  not  to  be  inserted  in  appropriation  bills Ill  22 

existing  law  made  applicable  to  be  inserted Ill  17 

private  and  local  bills  not  to  embrace  more  than  one  subject Ill  16 

cases  in  which  private  and  local  bills  shall  not  be  passed Ill  18 

title  of  private  and  local  bills , Ill  11 

special  banking  charters  prohibited VHI  5 

not  to  authorise  suspension  of  specie  payments  by  banking  institutions VUl  5 

ins    '     '                                                                         ■•  :       ..:rT 
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L6gialAtare— Contiiiuad.  Art.    Sec. 

limitation  of  poirer  to  CTsate  debt* VII  3.3.4 

may  alter,  etc..  jujiodiotion  and  proceeding  in  law  and  eqid^ VT  3 

ertra  compeosatiim  to  offieen,  CDntreoton,  etc.,  piohiUted Ill  28 

private  olaimi  not  to  be  audited Ill  19 

clainu  barred  by  statute  □(  Umitationa  not  to  be  allowed VTI  6 

report  of  pardon«,  etc.,  by  Bovernor IV  S 

approval  or  veto  of  bills  by  goTemor IV  9 

pBoaaee  of  bOli  over  EOveraor'B  veto IV  9 

power  to  rKnovejudsea VI  11 

local  legiriative  powers  of  BUparviaors Ill  27 

LflMl. 

tnitb  of  eriminal,  adnuMiUe I  8 

jury  todetemuDeUwandtaotinoiiniiiialpniaeeittiotu I  3 

Lfbertr- 

due  prooeM  ot  law I  6 

freedom  of  ipeet^  guaranteed I  S 

right  of  oeaembUae I  9 

risht  to  petition I  9 

Llsatanuit-goTemor. 

qualifioations IV  3,  7 

election IV  3 

tenn  of  offioe rv  1 

president  of  aenate IV  7 

salary  snd  compensation IV  S 

when  to  act  as  Rovemor IV  6 

■uooession  to  governotdlip IV  7 

LlmitfttloiL  of  Indsbtsdiuu. 

of  citiea  and  countie* VIII  10 

Umitottons,  ftatute  at. 

clainu  barred  by.  not  to  be  allowed VII  6 

Loam. 

power  (Estate  to  contract  debts VTI  2 

ai«dlt  of  state  not  to  be  loaned  to  individuals,  etc VII  2 

power  to  ooatcaet  debt  to  repel  invasioii VII  3 

power  of  l^islattire  to  create  debts  limited Vn  4 

ninkine  fund,  how  kept  and  invested VII  5 

limitation  of  indebtedneM  of  cities  and  oountie* VIII  10 

hooal  Infsiior  eouta. 

terms  of  present  judicial  officers VI  22 

legiiUture  may  esUblish VI  IS 

LoMlUm. 

See  "Private  aadjLocal  Law»." 

LottorlM. 

prohibited £  0 


See  "  State  Commiwion  in  Lunacy." 


oSoet  for  meamring.  etc.,  merchandise  abolished. . 


See,  also,  "SUte  MiUtia." 
absent  electors  not  to  be  deprived  of  vote .  . 
preaentment  or  indictment  not  required .  . . 


junsdiction  of  courts  of  special  aeaslons 

■CuniobHJ  eoTporstlons. 

See,  also,  "Cities;"  "Counties;"  "Towoi;"  "Vaiacet" 

charters  by  King  of  Oreat  Britain  bafon  IT7S  not  affeoted . . 


-)] 
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Hunieipftl  corporatioiis— Continuad.                                                                 Art.  See. 

may  be  formed  under  special  lawa. VXII  1 

not  to  give  money  or  credit  to  aid  private  undertaking VXII  10 

not  to  own  corporate  stocks  or  bonds VIII  10 

to  incur  debts  for  municipal  purposes  only VIXI  10 

limitation  of  indebtedness VIII  10 

may  provid<^  for  support  of  inmates  of  charitable  institutions VIII  14 

H 
Kama. 

private  biUs  to  change,  prohibited Ill  18 

Hand  foroM. 

absent  electors  not  to  be  deprived  of  vote II  1 

presentment  or  indictment  not  required I  0 

Mafliganoe. 

right  of  action  for  injuries  causing  death  not  to  be  abrogated I  18 

amount  recoverable  for  death  not  to  be  limited I  18 

New  York  ci^. 

limitation  of  indebtedness  of VIII  10 

O 

Oath. 

of  office. XIII  1 

Offiean. 

See,  also,  titles  of  respective  offices. 

appointment  of  members  of  legislature  prohibited Ill  7 

persons  disqualified  from  being  members  of  legislature Ill  8 

certain  offices  abolished V  8 

political  year X  6 

election  of  state  officers V  1,2 

term  of  state  officers V  1 

compensation  of  state  officers V  1 

civil  service  appointments  and  promotions V  9 

preference  of  veterans. V  9 

duration  of  term • X  3 

time  of  election X  4 

judges  not  to  hold  any  other  office VI  10 

removal  of  judges VI  11 

coimty  officers X  1,  2 

removal  of  county  officers X  1 

when  election  of  city  officers  to  be  held Xll  3 

oath  of  office XIII  1 

when  office  deemed  vacant X  8 

vacancies  in  office,  how  filled X  5 

removal  for  misconduct,  etc X  7 

compensation  of  salaried  officers X  9 

extra  compensation  prohibited Ill  28 

local  bills  increasing,  etc.,  fees  during  term  prohibited Ill  19 

not  to  accept  free  passes,  etc XIII  6 

official  bribeiy  and  corruption XIII  2 

offer  or  promise  to  bribe XIII  3 

person  bribed  or  offering  a  bribe  may  be  witness Xin  4 

removal  of  district  attorney  for  failure  to  prosecuta  officer XIII  6 

Orphan  aiyliims. 

municipalities  may  provide  for  support  of  inmates VIII  14 

P 

Pardons. 

governor  may  grant • IV  5 

Patition. 

right  to  petition  guaranteed I  2 

Pool-sailing. 

prohibited •  • I  9 

IStl 
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Poor.  Art.     See. 

muuicipalitiei  mBy  provide  for  aid  and  support  of VIII 

Preu. 

freedom  of,  guaranteed I 

Priiona. 

See,  alao  "  State  Commuaioii  otPriaona." 

contract  9yHt<iD  of  labor  aboliahed Ill 

appointmcntuid  tennof  luperiDtenduit V 

powers  and  diltie«ot»uperiiit«»ideQt V 

removal  o!  supeliDtoDdent V 

appointment  of  wanleii«.ebaplMiii.«ta V 

Private  and  local  Imiww. 

f^ee,  uleo,  "OeuenlLam;"  "SpedftlLwra." 

when  prohibits) .    IH 

title  of  statute m 

□nt  to  euibraoe  more  than  one  fublect Ill 

biUa  reported  byrevidon  comniiaaionen  ezceptad Ill 

Prlvftte  roads. 

opening  of ;  iiniiiiaiiiiiiiil  of  oompenaatioD I 

PriTlloEe. 

legiataton  not  tii  be  queetioned  forapeeohes Ill 

pHvsto  or  local  law  EtaotiDK  ezdudve  prlvilesta,  sto.,  topriv«t«ooq>oratiaii,  etc,  pro- 

bibLted , Ill 

Property. 

du';pn,cc3doflaw .*. .  1 

righisof,  notaffeoted I 

Publication. 

of  atatutea VI 

Public  works. 

appointment  uid  tenia  of  miparintondant V 

poKen  and  dutisa  of  superiDtendmt V 

vac&nciOBin  ofGoe  of  luperinteudant V 

appointment  and  term  of  aaaiatant  auperiiitendeata V 

appointment  of  canal  employeea V 

Ptiniabment. 

cruel  and  uQuiual,  pn>bibit«d 1 


Railroads. 

private  or  lockl  bill  gnnting  n<ht  to  Uy  tracks  probibit«d Ill 

consent  oMocfdauthoritiea  to  constniGtion  in  itreeta Ill 

consent  of  abuttinc  ownera  to  oonstructioD  in  itreata Ill 

public  oScen  not  to  accept  free  paaaee,  etc XIII 

B«al  property. 

See,  aJao,  "LoMee." 

granla  by  state  not  affected I 

grants  l>y  King  of  Great  Britain  befors  177&  not  affeeted I 

since  1775  void I 

purchase  of  Unda  of  Indiana I 

original  and  ultiniate  property  in,  belongi  to  people I 

eBcheats  to  revert  to  people I 

feudikl  tf  uurei  abolished I 

all  lands  are  tdlo<Ual I 

fines,  quarter«des,  etc.,  ftboUshed I 

restraints  upon  •Ueoa^Dsbcdisbed I 

Rvbellion. 

habeas  corpuamay  be  auspeiided  during I 

judges  not  to  sot  as. ." VI 

B«toniiatories. 

•A  lyatsm  at  labor  aboUrited in 
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Regents  of  the  uniTeni^.  Art.   Sec. 

See  "  University  of  the  State  of  New  York." 

Registers. 

election  and  terms  of  oflSoe X         1 

time  of  election X         4 

removal X  1 

Religious  belief. 

not  to  disqualify  witness I  3 


Religiotis  liberty. 

guaranteed I  3 

acts  of  licentiousness,  etc.,  not  excused I  3 

no  aid  to  denominational  schools IX  4 

Reprieves. 

governor  may  grant IV  5 

Roads. 

local  bills  laying  out,  etc.,  prohibited Ill  18 

S 
Salaries. 

regulation  of,  of  employees  of  state,  etc XII  1 

Savings  banks. 

charters  to  be  uniform ,. VIII  4 

to  have  no  capital  stock VIII  4 

trustees  to  have  no  interest  in  profits VIII  4' 

director,  etb.,  not  to  be  interested  in  loans VIII  4 

Schools. 

legislature  to  provide  for  maintenance  of  free IX  1 

no  aid  to  denominational  schools IX  4 

common  school  fimd  to  be  preserved «. IX  3 

United  States  deposit  fund IX  3 

application  of  literature  fund IX  3 

Secretary  of  state. 

See,  also  "Officers;"  "State  Officers." 

election  and  term  of V  1 

compensation , V  1 

Senate. 

See,  also, "  Legislature." 

number  and  terms  of  senators Ill  2 

senate  districts Ill  3 

ratio  for  apportioning  senators Ill  4 

number  of  senators  to  each  county Ill  4 

counties  not  to  be  divided  in  formation  of  senate  districts,  except,  eto Ill  4 

compensation  and  mileage  of  members Ill  6 

lieutenant-governor  is  president  of IV  7 

casting  vote  of  lieutenant-governor IV  7 

succession  of  president  to  governorship IV  7 

Sheriils. 

See,  also,  "Counties;"  "Officers." 

election  and  terms  of  office X  1 

time  of  election X  4 

removal X  ^  1 

Sinking  funds. 

created  for  payment  of  state  debts VII  4,  11,  12 

how  kept  and  invested VII  5 

Special  laws. 

See,  also,  "Private  and  local  laws." 

when  prohibited ^ Ill  18 

for  drainage  of  agricultural  lands  prohibited I  7 

con)orations  not  to  be  formed  under,  except,  etc VIII  1 

special  banking  charters  prohibited VIII  4 

relating  to  cities XII  2 


ft 
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8tet«.  Art.    See 

See,  also,  "Grajite;"  "LegMUture;"  "Governor;"  "Btatutea." 

credit  not  to  be  given  or  loaned  to  individuals,  eta VII  1 

credit  or  money  of  state  not  to  be  given  to  a  private  undertaking VIII  B 

power  to  contract  debtn VII  2 

power  to  oontTEict  debt  to  repel  invaaiona VII  3 

limitation  o(  legislative  power  to  create  debt VII  4 

claimB  barred  by  atatute  of  limitationa VII  6 

regulation  of  wages,  etc.,  of  employees  of XII  1 

Stftts  bovd  of  charities. 

to  be  provided  for  by  legifllatuie VHI  1 1 

eiisting  laws  continued VIII  13 

commissioQerB  continued  in  ofB re VIII  IS 

to  be  appointed  by  governor VIII  12 

legiBlature  may  confer  additional  powers VIII  16 

powers  of  visiUition  and  inspection VIII   11,  13 

removal  of  members  of  board \lll  12 

Stote  commtorioo  in  Iuiuwt. 

legidature  to  provide  for VIII  II 

existing  laws  continued VIII  13 

commismDners  continued  in  office VIII  15 

memberaof  board  to  be  appointed  by  governor VIII  12 

removal  of  members VIII  13 

powers  of  visitation  and  inspection VIII  11.  13 

kgiriaturB  may  confer  additional  powerB VIII  15 

State  commtolon  of  prisons. 

to  be  provided  for  by  lepaiature VIII  11 

commissioners  continued  in  office VIII  15 

eziatiag  laws  continued VIII  13 

to  be  appointed  by  governor VTII  12 

removal  of  members VIII  12 

powers  of  visitation  and  in«i>ection VII I  11.  13 

legialature  may  confer  additional  powers VTII  1 5 

State  wiglueer  and  surreror. 

election  and  term  of V  1 


r 


,Atate  militia. 
/^         how  constituted  ■  ■ 


ealistnieat 

appointment  of  military  officers  by  govenior 

commissioned  officers 

election  of  offioeia.to  be  prescribed  by  legiskture. . 
removal  of  commisdooed  officers 

State  officers. 

See  "Officers; "  also  title*  of  reqwetive  (Aew. 
electioD  and  term  of 


State  treasurer. 

See,  also,  "Officeis;"  "State  officers." 

election  and  term  of 

compensation 

suspension  by  govamor 

Statute  of  limitations. 

claims  bured  by,  not  to  be  allowed 

Statutes. 

See,  also, "  Legislature ;""  Private  and  local  lam; " 

act*  of  colonial  and  state  legialatures 

continued,  except  as  repealed,  etc 

bills  may  originale  in  either  house 

enacting  clause  of  bills 

manner  of  passing  bills : 

when  ayes  and  nays  necessary 

when  quorum  of  three-fifths  necessary 

approval  or  veto  of  bills  by  governor 

passage  of  bills  over  veto 
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Statutea—Gontinued.  Art.  Sec 

tax  bills  to  state  tax  didtinctly Ill  24 

extra  compensation  to  officers,  contractors,  etc.,  prohibited Ill  28 

existing  law  made  applicable  to  be  inserted Ill  17 

general  provisions  not  to  be  inserted  in  appropriation  bills Ill  22 

when  private  and  local  bills  prohibited Ill  18 

title  of  private  and  local  bills » Ill  16 

private  and  local  bills  not  to  embrace  more  than  one  subject Ill  16 

bills  reported  by  the  revision  oommissioners  excepted Ill  23 

publication VI  21 


Street  railroadB.. 

consent  of  local  atithorities,  etc.,  to  construction . 

Superintendent  of  public  works. 

appointment  and  term 

vacancies  in  office 

powers  and  duties  of* 

appointment  and  tenn  of  assistants 

appointment  of  canal  employees 


in        18 


Superintendent  of  state  prisons. 

appointment  and  term  of 

powers  and  duties  of 

removal  of 

appointment  of  wardens,  chaplains,  etc . 


Superior  court  of  Bi^Kalo. 

abolished ;  judges  transferred  to  supreme  court . 

jurisdiction  vested  in  supreme  court 

transfer  of  appellate  jurisdiction 


Sbperior  court  of  New  York  ci^. 

abolished ;  judges  transferred  to  supreme  court . 
jurisdiction  vested  in  supreme  court . . . .' 


Superfisors. 

to  be  elected  in  each  county 

local  bill  providing  for  election  of  members  prohibited .... 

when  legislative  body  of  city  to  act  as  board 

local  legislative  powers 

extra  compensation  to  officers,  contractors,  etc.,  prohibited , 
division  of  county  into  assembly  districts 


Supreme  court. 

how  constituted 

judicial  districts 

dection  of  justices 

general  jurisdiction 

increase  of  number  of  justices 

erection  of  new  district  out  of  second  judicial  district 

jurisdiction  of  courts  of  oyer  and  terminer  transferred 

of  circuit  courts  transferred 

of  abolished  city  courts  vested  in  supreme  court 

qualification  of  justices 

terms  of  office  of  justices 

justices  of  abolished  city  courts  transferred  to  supreme  court . 

age  limit  of  justices 

compensation  of  justices 

removal  of  justices 

filling  vacancies 

justices  not  to  act  as  attorney  or  referee 

not  to  hold  any  other  office '.'. ....... 

appellate  divisions 

judicial  departments 

designation  of  justices  of  appellate  division 

general  term  jurisdiction  transferred  to  appellate  division . . . 

powers  and  justices  of  appellate  division 

transfer  of  appeals  to  another  department 

appointment  and  removal  of  reporter 

designation  of  special  and  trial  terms 

assignment  of  justices  to  special  and  trial  terms 

justices  may  hold  court  in  any  county 

taking  of  testimony  in  equity  cases 

county  clerk  to  be  clerk  of  court 

txu 
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Suprema  court  nportor. 

a.iijiijj  n  tuiEat  and  remoT&l 

Surrof&tes'  courts. 

juriEdictioD  uid  ponera 

teims  of  office  of  Eurrosates 

gusliflcatiotie  of  minoicate 

age  limit  of  BiUTOgat« 

vacsDCieflia  office  of  surrogate 

BurroEate  not  to  practice  aa  attomey,  except,  etc 

when  tountyjudge  to  b«  surrogate 

election  of  epecial  n 


i 


u 


TuatioB. 

tai  bills  to  Etate  tax  distinctly Ill 

when  ayes  ftod  nays  neccMlly  on  tax  bill Ill 

private  or  local  bill  eKempUog  property  prohibited Ill 

maximum  rate  in  cities  and  counties VIII 

dirept  tax  for  payment  of  stale  debts Vll  4 

Telegraph  companiM. 

public  officers  not  to  accept  free  passes,  etc XIII 

Towns. 

election  or  appointment  of  officers X 

may  provide  for  support  of  inmates  of  charitable  iiutitution* VIII 

not  to  hit  divided  in  senate  districts Ill 

□ot  to  give  money  or  oredit  to  aid  private  undertoldng VIII 

to  incur  debt  for  town  purposes  only VIII 

not  lo  own  corporate  stocksor  bonds VIII 

rtgulatiooof  wages,  ete-,  of  emplo^eeof XII 

Treuon. 

go  verm  ir  may  suij 

Treasurer. 


Trials. 

right  to  jury  trial  oontinued 

legialnturem^slter,  etc.,  Juriadiotion  and  proceodinv  in  l^w  and  equity. . 

taking  of  ttstimony  in  equity  cases 

jury  to  detemuoe  law  anid  tact  in  criminal  libels 

truth  of  libel  admissible  in  criminal  proaocutioD 


Univarsity  of  the  itat*  at  Kmr  Yotk. 

rcgrnts  of  university  continued 

gov  I' rnnient  and  corporate  powers 

Voard  of  regents 


private  or  local  bill  changing,  prohibited Ill 

Tetarana. 

preference  in  appointment,  ete.,  to  office. V 

ViUagM. 

Icgidatureto  provide  tor  organiiationot XII 

local  bills  incorporating,  prohibited Ill 

election  or  appointment  of  offioers X 

civil  service  appointments  and  promotions V 

preference  of  veterans V 

not  to  givemoney  or  credit  to  aid  private  undertakins VTII 

not  lo  own  Corporate  stocks  or  bonds VUJ 

t«  incur  debt  for  vfUacepuipooea  only VIII 

may  provide  tor  support  of  inmates  of  charitsUeinatJtutionB VIII 

regulation  ot  wagea,  etc,,  ot  employees  of XII 


INDEX  TO  CONSTITUTION 

Voton.  Art.  S«o. 

abesnt,  legislature  may  provide  for II .     1-a 

W 
WagM. 

regulation  of,  of  employees  of  state,  etc XII         1 

Waftn. 

deetors  disqualified  for. II         2 

Water  supply. 

not  affected  by  limitation  of  indebtedness VIII       10 

Weighing. 

offices  for  weighing,  etc.,  merchandise,  abolished V         8 

WitneMee. 

not  disqualified  by  religious  belief I         8 

accused  not  to  be  compelled  to  testify  against  himself I         6 

not  to  be  unreasonably  detained I         5 

Workmen's  compensation I     19 

Worship. 

freedom  of,  guaranteed I         3 
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Court  Rules 


i 


RULES  OF  THE  COURT  OF  APPEALS 

NOTIC£  TO  ATTORNBYS  ^'^"^'  *®  ^®  made  and  filed  with  the  clerk  of  this 

court  within  the  time  prescribed  by  law  (Code 

The  first  Monday  of  each  session  only  will  be  Civ.  Proc,  §  1315),  the  respondent  may,  by  no- 

a  motion  day,  on  which  oral  arguments  will  be  tice  in  writing,  require  such  return  to  be  filed 

heard  in  original  motions.     Original  motions  within  ten  days  after  the  service  of  the  notice, 

may  be  submitted,  without  oral  argument,  on  and  if  the  return  be  not  filed  in  pursuance  of  such 

any   Monday  when  the  court  is  in  session,  notice,  the  appellant  shall  be  deemed  to  have 

provided  they  are  submitted  by  both  sides.  waiv^  the  appeal.    On  an  affidavit  proving 

After  the  day   calender  is  made  up — at  6  that  the  appeal  was  per^ted,  and  the  service 

o'clock  p.  M.^-stipulations  are  too  late.    The  of  such  notice,  and  a  certificate  of  the  clerk  that 

Clerk  has  then  no  power  to  leave  a  number  off .  no  return  has  been  filed,  the  respondent  may 

The  full  number  of  cases  and  points  (16)  are  enter  an  order  with  the  clerk  dismissing  the 

required,  without  which  appeals  may  not  be  appeal  for  want  of  prosecution,  with  costs;  and 

heard.  the  court  below  may  thereupon  proceed  as 

The  ''Order  Calendar"  is  composed  of  pre-  though  there  had  been  no  appeal, 
ferred  causes,  and  the  notice  of  argument  must 

claim  the  preference  "  as  an  appeal  entitled  to  be  RUL£  n 

heard  unaer  Rule  XI."    Appeals  from  orders  i>..^i.-..  »^^,^  ^.^  u^  ^^^^^a     it  *\>^  -^ 

d»«.ld  be  noticed  for  the  fir^'^Monday  of  a  ae.  tur^^e  byTe  S  of  S^^rbllol' dSi 


be  defective,  either  party  may,  on  an  affidavit, 


app^r         ^^"^  ^    "^      "^^  ^     "^  ^  court  for  an  6rder.  that  the  clerk  make  a  further 

Wh^  a  new  calendar  is  ordered,  it  is  desirable  ^^^^^  without  delay, 

to  notice  causes  in  which  the  returns  are  filed,  at  RULE  m 

Counsel  residing  in  New  York  city  and  its  Attorneys  and  guardians  below  to  continue  to 

vicinity  who  intend  to  argue  causes  on  the  Gen-  act. — ^The  attorneys  and  guardians  ad  litem  of 

eral    Calendar,    should    send    their   residence  the  respective  parties  in  the  court  below  shall 

addresses  to  tne  Clerk,  and  should  promptly  be  deemed  the  attorneys  and  guardians  of  the 

notify  him  of  changes  in  their  office  addresses,  same  parties  respectively,  in  tbia  court,  until 

The  daily  sessions  of  the  Court  are  held  from  others  shall  be  retained  or  appointed,  and  no- 

2  o'clock  p.  M.  to  6  o'  clock  p.  m.,  except  Fri-  tice  thereof  shall  be  served  on  tne  adverse  party, 
days  only  when  it  will  sit  from  10  ▲.  m.  to  2  p.  m. 

Every  exhibit  presented  to  the  Court  should  RULE  IV 

be  plainly  marked  with  the  address  of  the  Coun-  a^^-.ii— .♦  *^  ^^^^  •  ^..a.  st«  #/«»«      t«  oil 

ad  pr«.nting  the  same,  as  weU  as  the  title  of  the  .J^^lLu^l^  1hd\  he  m™rb?  the 

Th;  Clerk  always  submits  for  Counsel  who  ?Pr^a^i7?K?rf^L^T^^^^                       ^t 

^nf^oVia^^r;'^^^^  fflk^^t  ora^L^tt^^^^ 

Requeste  for  copies  of  opinions  should  be  P^^'^K^a'^^'^'^PSo?  J^l.^^!^.Fi  ?♦' 

addled  to  the  Stete  Reporter,  Albany,  N,  Y,  gLPiLT^JJ.^'  JZ17.2^?\T.  '^Jh.Ty^;.t 


by 

bound  in  light-colored  (not  dark)  paper  and  .          . 

should  not  be  sent  to  the  clerk  for  filing  until  foregoing  provision. 

after  the  appeal  has  received  a  calendar  number.  RULE  V 

Each  day's  calendar  and  all  court  notices  to  ^         -     *     . 

the  Bar  are  printed  in  the  New  York  Law  Cases  and  points  to  be  pnnted;  mode  of  prmt- 
Journal,  which  is  the  legal  publication  through  •  ing.— All  cases  and  points,  and  all  other  papers 

which  the  clerk  endeavors  to  read  the  legal  pro-  furnished  to  the  court  in  calendar  causes,  shall 

f  ession.  be  printed  on  white  paper,  as  provided  in  section 

Attention  of  attorneys  is  called  to  Rule  VII,  796  of  the  Code  of  Civil  Procedure,  and,  if  bound, 

which  will  be  strictly  enforced,  the  covers  shall  be  of  light-colored  paper,  which 

can  be  legibly  written  upon.  *  The  folio,  number- 

oTTTVQ  rkvm>kr^irv  '°8  from  the  commencement  to  the  end  of  the 

RULES  OF  PKAtmus  ^g^g^^  gj^g^^l  j,g  printed  on  the  outer  margin  of  the 

/A  J     X  J  rk^  oo  iQ04\  Pa«e.    Small  pica  leaded  or  ten  point  leaded 

(Adopted  Oct.  22,  1894}  ^^^  ^^^  ^  pj^a  leads,  is  the  smaUest  letter  and 

-DTTTv  T  most  compact  mode  of  composition  which  is 

RULE  I  allowed.     No  charge  for  printing  the  papers 

Appellant  to  file  return;  effect  of  omission.—  mentioned  in  this  rSe  shall  be  allowed  as  a  dis- 

If  the  appellant  shall  not  cause  the  proper  re-  bursement  in  a  cause  unless  the  requirements  of 

1»1 


Rules  VI-XI 


RULES  OF  THE  CX)URT  OF  APPEALS 


the  preceding  sentence  shall  be  shown,  by  affi- 
davit, to  have  been  complied  with  in  all  papers 
printed.     (Am.  Dec.  15,  1906.) 

RULBVI 

Appellant  to  serv^  copies  of  case;  effect  of  his 
default — Within  forty  days  after  the  appeal  is 
perfected,  the  appellant  shall  serve  three  printed 
copies  of  the  case  on  the  attorney  of  the  ad- 
verse party.  If  he  fail  to  do  so^  the  respondent 
may,  by  notice  in  writing,  require  the  service  of 
such  copies  within  ten  days  after  service  of  the 
notice,  and,  if  the  copies  be  not  served  in  pur- 
suance of  such  notice,  the  appellant  shall  be 
deemed  to  have  waived  the  appeal;  and  on  an 
affidavit  proving  the  default  and  the  service  of 
such  notice,  the  respondent  may  enter  an  ord^ 
with  the  clerk  dismissing  the  appeal  for  want  of 
prosecution,  with  costs;  and  the  court  below  may 
thereupon  proceed  as  though  there  had  been  no 
appeal. 

RULBVn 

Copies  of  cases  and  points. — At  least  twenty 
days  before  a  cause  is  placed  on  the  day  calendar, 
the 
prin 


printed  points,  in  a  separate  form,  the  leading 
facts  which  he  deems  established,  with  a  refer- 
ence to  the  folios  where  the  evidence  of  such  facta 
may  be  found.  And  the  court  will  not  hear  an 
extended  discussion  upon  any  mere  quesUoD 
of  fact. 

Every  cause  shall  be  deemed  to  be  submitted 
to  such  Judges  as  may  be  absent  at  the  time  of 
the  argument,  unless  objection  to  such  submis- 
sion by  counsel  aiiguing  the  cauae  be  then 
made. 

RULE IX 

Criminal  causes. — ^Appeals  in  criminal  causes 
brought  after  making  up  the  calendar,  or  too  late 
to  be  placed  on  said  calendar,  may  be  put  upon 
the  ceJendar  at  any  time,  and  brought  on  for  a 
hearing  as  pref  erreed  causes,  upon  a  notice  of  ten 
dayB;  and  it  shall  be  the  duty  of  the  clerk  to  place 
such  causes  on  the  calendar  for  the  day  for  which 
thev  shall  be  noticed  or  upon  which  the  cause 
shall  be  ordered  by  the  court,  or  stipulated  by 
the  parties,  to  be  heard. 


RULBX 

Submission   and   reservation   of 


causes. — 


he  appellant  shall  file  with  the  clerk  eighteen  ^  ^suomission    ai 

Printed  copies  of  the  case:  and  shall  at  the  same  Causes  will  not  be  received  upon  submis^on  until 

time  file  with  the  clerk  eighteen  printed  copies,  cached  m  the  regular  call  of  the  c^end^.    No 

and  serve  on  the  attorney  or  counsel  for  the  re^  reservation  will  be  made  of  any  of  the  first  eight 


spondent  three  printed  copies,  of  the  points  to  be 
relied  on  by  him,  with  a  reference  to  the  authori- 
ties to  be  cited.  Within  ten  days  after  such  ser- 
vice the  respondent  shall  filed  with  the  clerk  eigh- 
teen printed  copies,  and  serve  on  the  attorney  or 
counsel  for  the  appellant,  three  printed  copies,  of 
the  points  to  be  relied  on  by  him,  with  a  refer- 
ence to  the  authorities  to  be  cited. 

If  the  appellant  desires  to  present  points  or 
authorities  m  reply,  he  shall  file  with  the  clerk 
eighteen  printed  copies  thereof  and  serve  three 
pnnted  copies  on  the  attorney  or  counsel  (or  the 


causes,  unless  on  account  of  sickness,  or  an  en- 
gagement elsewhere  in  the  actual  trial  or  argu- 
ment of  another  cause  commenced  before  the 
term  of  this  court,  or  of  other  inevitable  neces- 
sity to  be  shown  by  affidavit.  Other  causes 
may  be  reserx'ed  upon  reasonable  caus^showp, 
or  by  stipulation  of  parties  filed  with  the  derk; 
but  no  cause  shall  be  so  reserved  by  stipulation 
after  the  same  has  been  placed  upon  the  day 
calendar. 

Causes  reserved  for  a  day  certain  by  stipula- 
tion, when  in  order  to  be  called,  have  pnority 


respondent  within  five  davs  after  receipt  of  the  ^™®"?  ^^^  ^^^^^  according  to  the  time  of  filing 
respondent's  points;  and  no  supplemental  points  the  stipulations  with  the  clerk,  and  shall  foUow 
will  be  allowed  from  either  side  unless  especiallv    ^^^^  I"  order  the  undisposed  of  causes  of  the 


especially 
requested  by  the  court. 

No  points  will  be  received  by  the  court  on 
argument  or  submission  unless  they  shall  have 
been  filed  and  served  as  above  provided;  except 
that  in  appeals  under  Rule  XI ,  noticed  for  tne 
first  Monday  of  a  session,  and  in  causes  upon  a 
new  general  calendar  to  be  heard  during  the 
first  two  weeks  of  any  session  at  which  such  new 
calendar  is  taken  up,  the  parties  shall  file  the 
printed  cases,  and  file  and  serve  or  exchange  the 
printed  points,  at  least  two  days  before  the  com- 
mencement of  the  session. 

The  cases  and  points  filed  with  the  clerk  shall 
be  disposed  of  as  follows:  One  copy  shall  be 
furnished  to  each  of  the  Judges;  one  copy  shall 
be  kept  by  the  clerk,  with  the  records  of  the 
court;  one  copy  shall  be  deposited  in  the  State 
LibrMy;  one  copy  shall  be  deposited  in  each 
branch  of  the  library  of  the  Court  of  Appeals; 


calendar  for  the  day  previous.    Default  may  be 
taken  in  them. 

No  reserved  cause,  whether  reserved  geneially 
or  for  a  particular  day,  will  be  called  before  its 
number  is  reached  on  the  regular  call  of  the  cal- 
ender.    (Am.  Dec.  15, 1906.) 

RULE  XI 

Motions  and  appeals  from  orders. — Motions, 
appeals  from  final  orders  in  special  proceedings, 
from  interlocutory  judgments  and  from  orders  in 
actions  and  special  proceedings,  certified  to  this 
court  by  the  Appellate  Divisions  of  the  Supreme 
Court,  except  orders  granting  a  new  triaf  naay 
be  noticed  for,  and  will  be  heard  on,  the  first 
Monday  of  each  session  of  the  court,  before 
taking  up  the  general  calendar.  Notices  of  ar- 
gument of  appeals  within  this  rule  must  contain 
the  claim  that  the  appeal  is  one  entitled  to  Yh 


one  copy  shall  be  deposited  in  the  library  of  the    heard  under  Rule  XI  of  the  Court  of  Appeals 


New  York  Law  Institute;  one  copy  shall  be  de- 
posited in  the  Law  Library  of  Brooklyn;  one  copy 
shall  be  deposited  in  the  Law  Library  of  the 
Eighth  Judicial  District,  and  one  copy  shall  be 
delivered  to  the  reporter.    (Am.  Oct.  13,  1910.) 

RULEVra 


Motions  will  be  heard  orally  on  the  first  Mon 
day  of  a  session  only;  but  they  may  be  submittec 
without  oral  argument  on  any  Monday  whei 
the  court  is  in  session;  provided  they  are  sub- 
mitted by  both  sides  and  the  papers  are  filed 
with  the  clerk  on  or  before  the  preceding  Friday 
If  either  party  demands  an  oral  argument  of  a 
motion  noticed  for  any  other  than  the  first  Mon 
Statement  and  discussion  of  facts. — In  all  ^y  of  the  session,  the  motion  will  go  over  to  th 
causes  each  party  shall  briefly  state  upon  his    first  Monday  of  the  succeedina  •^'^•wion 


RULES  OF  PRACTICE                               RulecXII-XX 

Where  notice  has  been  given  of  a  motion,  if  of  affinqance  by  default  will  be  ordered  on  mo- 
no one  shall  appear  to  oppose,  it  will  be  granted  tion  of  the  respondent.  If  the  appellant  only 
as  of  course.  i^)pear8,  he  may  either  argue  or  submit  the 

If  a  motion  be  not  made  on  the  day  for  which  eause. 

it  has  been  noticed,  the  opposing  party  will  be  When  any  cause  shall  be  regularly  called  for 

entitled,  on  applying  to  the  court  at  the  close  of  argument,  and  no  other  disposition  shall  be 

the  motions  for  that  day  to  a  rule  denying  the  made  thereof,  the  appeal  shall  be  dismissed  with- 

motion,  with  costs.    (Am.  Dec.  15, 1906.)  out  costs,  and  an  order  shall  be  entered  aocord- 

in^Yf  which  shall  be  absolute  unless  upon  ap- 

RULBXn  phcation  made  and  good  cause  shown,  upon 

Can  of  calendar.-Eight  causes  only  will  be  ?.^^^°«  to  the  opposite  party  within  ten  days,  if 

called  on  any  day,  but  ait^  ^h  Jl  causes  ^t^"^  '"^  m  aession   and.  if  not  on  the  first 

ready  on  both  sid^  will  be  h^d  in  t^r  orde^  "^^^  ^^J  ^  ^"^  T^  session  the  court  shall 

Any^cause  which  is  regularly  called  and  passed,  ^«^^^^  «^'^  ^'^^  ^^  '"^^^  «*>^  *PP^- 

without  postponement  by  the  court  for  eood  RTILBTVI 

cause  shown  at  the  time  of  the  call,  shall  be  *uj-r» 

stricken  from  the  calendar.  Remtttitar. — ^The  remittitur  shall  contain  a 

Causes  upon  the  calendar  may  be  exchanged  copy  of  the  judgment  of  Uiis  court  and  the  re- 
one  for  another,  as  of  course,  on  filing  with  the  turn  made  by  the  clerk  below,  and  shall  be  sealed 
clerk  a  note  of  the  proposed  exchange,  with  the  with  the  seal  and  signed  by  the  clerk  of  this 
numbers  of  the  causes,  signed  by  the  respective  court. 

attorneys  or  counsel.    Upon  all  subsequent  cal-  utttt?  tott 

endars  each  of  said  causes  will  take  the  place  due  RULE  XVU 

to  the  date  of  the  filing  of  the  return  in  the  other.  Affirmance  by  default— When  a  judgment  or 

In  like  manner,  a  cause  not  upon  the  calendar  order  shall  be  affirmed  by  the  default  of  the 

m  which  an  appeal  to  this  court  hsB  been  per-  appellant,  the  remittitur  shall  not  be  sent  to  the 

f ected  and  the  return  duly  filed  with  the  clerk,  court  below,  unless  this  court  shall  otherwise 

may  be  exchanged,  as  of  course,  for  another  direct,  until  ten  days  after  notice  of  the  affirm- 

cause  upon  the  calendar,  on  filing  with  the  clerk  ance  shall  have  been  served  by  the  attorney  for 

a  note  of  the  proposed  exchange,  with  the  num-  the  respondent  on  the  attorney  for  the  appellant 

ber  of  the  cause  on  the  calendar,  and  the  date  of  and  proof  thereof  filed  with  the  clerk.    Service 

filing  return  in  the  cause  not  upon  the  calendar,  ^f  ^he  notice  shall  be  proved  to  the  clerk  by  affi- 

Bimed  by  the  respective  attorneys  or  counsel,  davit,  or  by  the  written  admission  of  the  at- 

and  also  a  stipulation  of  the  attorneys  or  counsel  tomey  on  whom  it  was  served.    (Am.  Dec.  15, 

in  the  cause  not  on  the  calendar  setting  down  1906.; 
the  same  for  argument  in  place  of  the  calendar 

cause  when  reached,  with  the  same  effect  as  if  RULEXVni 

duly  noticed.    Upon  all  subsequent  calendars,  .               t_i          j           rriu      • 

each  of  said  causes  will  take  the  place  due  to  the  Enlarging  time  revokiiig  orders.— The  time 

date  of  filing  the  return  in  the   other.    (Am.  prescribed  bv  these  rules  for  doing  any  act  may 

Dee,  15  1906.)  ^^  enlarged  by  the  court  or  by  any  of  the  Judges 

thereof ;  and  any  of  the  Judges  may  make  orders 

RULE  Xni  to  stay  proceedings  which,  when  served  with  pa- 

XS.MA  ^t  •.•«.««MA«4>     T«  ♦!.«  »,w*iiw»^»4.  ^t  «  pers  ana  notice  of  motion,  shall  stay  the  proceed- 

^^.fn=«f^J^  if w  olT«  2^J!„Vk„  .kfl^^^  oMer  may  be  revoked  or  modified  by  the  Judge 

^r^^i  ^f  fh^  .n„w    '         ^^  ^  '      ^  **  who  made  it;  or,  in  case  of  his  al^ce  or  in- 

^Er^LmenroTin  appeal  within  Rule  XI  "bHity  to  act/by  W  of  the  other  Judga,. 

not  more  thin  thirty  minutes  shall  be  occupied  P_-  -  -_-_, 

by   the   appellant's    counsel,    nor  more   than  KULBILIa 

twenty-five  minutes  by  the  respondent's  counsel.  Calendars. — When  a  new  calendar  is  ordered 

unless  express  permission  be  given  by  the  court,  by  the  court,  the  clerk  shall  place  thereon  all 

and  the  cause  placed  at  the  foot  of  the  order  causes  in  which  notices  of  argument,  with  proof 

calendar.    (Am.  Dec.  15,  1906.)  or  admission  of  service,  have  been  filed  in  his 

xnu  V  YTV  office;  and,  also,  if  ordered  by  the  court,  all  other 

RULE  XTv  causes  in  which  the  returns  have  been  filed  in 

Preferred  causes. — No  causes  are  entitled  to  ^'^  office;  and  the  causes  so  put  on  the  calendar 

any  preference  upon  the  calendar  except  such  as  ^y  .^^^  direction  of  the  court  will  be  heard  in 

is  given  by  law  or  the  special  order  of  the  court.  ^^^^^  ^^^^  ^  "^  regularly  noticed. 

Any  party  claiming  a  preference  must  so  state 

in  his  notice  of  argument  to  the  opposite  party  RULE  XX 

and  to  the  clerk;  and  he  must  also  jtate  the  Motions  for  reargument— Motions  for  rear- 

fSroimd  oi  mch  preierence,  so  as  to  show  to  n^j^^nt  must  be  submitted  on  printed   briefs 

which  of  the  preferred  classes  the  cause  belonra.  feighteen  copies)  without  oral  argument,  on  five 

A  preferred  cause  being  once  passed  loses  its  days'  notice  to  the  adverse  party,  stating  briefly 

preference.  I^j^^  ground  upon  which  a  reargument  is  asked. 

RULE  XV  *^^  ^®  points  supposed  to  have  been  overlooked 

or  misapprehend^  b^  the  court,  with  proper 

Defaults. — ^Jud<;ments  of  reversal  by  default  reference  to  the  particular  portion  of  the  case 

will  not  be  allowed.  When  a  cause  is  called  in  its  and  to  the  authorities  reliea  upon.    A  copy  of 

order  on  the  calendar,  if  the  appellant  fails  to  the  brief  shall  be  serv'ed  on  the  adverse  party 

appear  and  furnish  the  court  with  the  papers  re-  with  the  notice  of  motion.    (Am.  Dec.  15,  1906; 

quired,  and  argue  or  submit  his  cause,  judgment  Nov.  20,  1917). 

12S9 


Rulea  I-UI  RULES  OF  THE  COURT  OF  APPEALS 

RULE  XXI  tiona  required  by  these  ruled  and  must  produce 

^r  ^         ,      ,  .       im.-         (  »  letter  of  reconunendatioii  from  one   of  the 

le.v,to  .ppe.1  m™tb,.ubm,lt«l  wittiouto™^  J^       muolryror  turnip  other  !«tirf.ci«ry 

uffimmt.  on  prntrf  b™l.  (e.jkteeii  oopin)  „|denc.  of  chmoler  .od  qualilioat.on,. 

md  on.  copy  ol  th.  record  in  the  eonrt  below,        ^  ,t,„„ey  and  eounrelS,  Iron,  onothor  n.te 

u»i  on  live  d.y,' notice  to  the  ndvene  pnrty,  „  ,      ;      j^^j„,i„  „.y  j„  ^  diKtetion  ol 

>t>tin(  <«nei,efy  the  groond.  upon  which  miA  JJ  ^      ^  ^^  adiitted  pro  tac  vice  lo 

le.ve  le  uknl.    The  bnel  of  the  .pphcjnt  muM        ',!,,„  ,„  ,t„  i^^  „  „gu„eSt  of  nnv  c.o« 

point  out  the  pBrtlcuiar  portlona  of  the  record  ^      u; i;  .  .     emnloviS 

wher*  the  queetione  sought  to  be  reviewed  are  '°  "'*'™  "*  "^J"  "*  employed. 

raised.    A  copy  of  such  brief  ehaJl  be  served  on  KCLB  m 

the  adverse  party  with  the  uotice  of  motion. 

(Added,  May  22,  1B17;  am.  Nov.  20,  1917.) 


RULBSXll 

ClYUe.u»i-On  the  Ming  of  the  Return  «d  'I'^ty'^  '"  °°'  ^'^""°'  °'  '  ""'■"' 

the  ■m.jee  ol  the  printrf  csass,  the  appeal  in  ^  p„„„'iho  are  graduate,  of  a  coUege  or 

any  civil  cause  may  be  added  to  an  existing  cal-  univereitv  and 

aidar  by  either  party  upon  Ming  with  the  clerk  3  p^;^  ,^^  ^^^  ^^  admitted  .,  aiior- 

a  notice  ol  argument  lor  any  day  in  the  term  j  have  practiced  three  year,  in  another 

with  admission  or  prool  of  service,  and  the  clerk  ^^.^  ^^  country 

shall  thereupon  place  thecausc  upon  the  general  ^^  ^^  class  the  applicant  must  prove  bv  his 

calendar  at  the  loot  thereof.  affidavit  to  the  iitisfaction  of  the  State 

^^IT'if^T':'  '  P"'"'««»  "»' ^"''V  Board  of  La.  Examiner,  that  he  i.  a  citixen  ol 

with  Rule  XIV,  but  caua«  thus  added  to  a  eal-  ,j,  „„j^  g           tweoiy^ine  year,  of  age, 

"Ir.ftf.i^S.'l'ii.l"^ ."ti::?^.''^  string  his  »te,  «.d  an  aetmd  and  not  a 


euoai  Boau  oot  ue  p™ci™  ove,  ,.«,«»  f-a™  stat  ng  his  age,  and  an  actual  a 

upon  the  calaidar  when  the  ujnewss  lint  made  „„  ^jj  J  ^  Uie  .i.te  for  not  1,«  ih.n 

up,  except  in  the  discretion  of  the  court   upon  |^  immediately  preceding  and  thai  he  ha. 

special  cause  shown.    (Added  Nov.  28, 1919).  „„,  ^^„  examined  for  ■dmis.iSn  to  praeiiee  u.,1 

beenrefuaed admisBion  within  four  nionlhu,  iind 

*Si??il?.1!^£Pi3^T^?aiS£l.'!^?J?*  th"''  *»e  hw  studied  law  \a  the  manner  und  a<-- 

"        '       '                    "  cording  to  the  conditions  in  these  rulea    pre- 
scribed. 

Applicants  in  the  first  class  (i,  e.,  persons  vho 

are  not  graduates  of  a  college  or  university) 

must  have  studied  law  for  a  period  of  four  years, 

TtULB  I  Such  an  applicant  may  pursue  hia  course  of  law 

study  wholljf  by  serving  a  clerkship  in  the  office 

Oeii«r*l  regtiUtion  as  to  ■dmission. — No  per-  of  a  practicing  attorney;  or  partly  b^-  serving 

8OD  shall  be  admitted  to  practice  as  an  attorney  Buch  clcriiship  and  partly  by  att^ndmg  a  law 

or  counselor  in  any  court  of  record  of  the  St&te  school;  but  every  such  ap^uicant   tnuat   bctvp 

except  upon  an  order  of  the  Appellate  Division  such  clerkship  for  a  period  of  at  leust  one  year 

of  the  Supreme  Court  admitting  him  to  the  bar  continuously  either  before  examination  by  the 

And  licensing  him  to  practice  upon  compliance  State  Board  of  Law  Examiners  or  after  such 

with  these  rules.  examination  and  prior  to  admission  to  the  bar. 

Military  or  naval  service  time,  when  not  other- 

RULE  n  ^Be  allowed,  may  be  counted  as  part  of  the  re- 

_,     .  „  quired  continuous  year  of  law  clerkshij),  irre^jec- 

AdmUsion  without  wt«muuition.— The  follow-  (,ve  of  the  time  of  ita  service.    But  the  provision 

ing  classes  of  persons  may  in  the  discretion  of  of  this  rule  requiring  every  such  applicant  to 

the  Appellate  Division  be  admitted  and  licensed  ge^ve  a  cleritship  tor  a  period  of  lit  leaat  one 

without  examination:  year  continously  shall  not  apply  to  an  applicant 

1.  Any  person  admitted  to  practice  and  who  ^ho  has  BuccesafuUy  competed  two  years  in  a 
has  practiced  five  years  as  a  member  of  the  bar  college  or  university  and  shall  thereafter  have 
in  the  higheat  law  court  in  any  othw  state  or  attended  a  law  school  for  a  period  of  four  vearfc 
territory  of  the  Amenoan  Union  or  m  the  Dis-  Applicants  in  the  second  class  (i.  e.,  persons 
trictofColumbia.                                .           .     ,  ^^°  "*  graduates  of  a  college  or  uuiveraity) 

2.  Any  person  admitted  to  practice  and  who  n,|^t  have  studied  law  for  a  period  of  three 
has  practiced  five  years  in  another  country  years.  Such  an  applicant  may  pursue  bis 
whose  iuriaprudenceisbasedontheprinciples  of  courseof  law  study  wholly  by  serving  a  clerk- 
the  English  common  law.  ship  in  the  office  of  a  practicing  attorney;  o- 

3.  Any  Amencan  citizen  domiciled  in  a  foreign  wholly  by  attendiiw  a  law  school;  or  partly  b' 
country  whose  jurisprudence  is  based  on  the  ggrving  auch  clerkship  and  partly  by  attendini 
principlea  of  the  English  common  law  holding  a  a  la^  school. 

diploma  or  degree  which  would  entitle  him  to  Applicants  in  the  third  class  (i.  p.,  peraoa 

practice  law  in  the  courts  of  auch  foreign  coun-  ^ho  have  been  admitted  as  attorneys  and  havi 

try  it  a  citisen  thereof.     Any  person  admitted  practiced threeyearsinanotherstateorcounlrj- 

under  this  rule  must  possess  the  other  quahfica-  niust  have  studied  law  for  a  period  of  one  yea 

•  AitaitioQ  i.  allad  lo  Judicary  U-  (L.  1909.  .h.  35),  within  this  State  and  pursue  auch  wiurae  of  studj 

H  488.  469,  md  PetuJ  L*"  (L.  1909.  eh.  88),  1 270,  u  either  by  servmg  a  clerkship  or  by  atlendancf 

unendcd  by  L.  1917.  cb.  783.  requiryu  the  reaisimtion  in  upon  a  law  school  as  the  applicant  may  elect. 

„  ^  ...  ...j.  „,  .v..  f.urt  ^  ^l^^n.^mtt^_  Candidates  for  admission  to  the  bar  under  thi 

oord  o[  th*  stau.  rule  (i.  «.,  upon  examination)  may  be  admitb 


ADMISSION  OF  ATTORNEYS  Rules  m-a-IV 


and  licensed  upon  producing  and  filing  with  the  RULE  m-b 

court  the  certificate  of  the  State  Board  of  Law  '  q.-„^.  ^|,^„  ,.^  ^u^i  ^u^a^  ;^*.^^.^^a  k« 

Examiners  that  the  applicant  has  satisfactorily  „,&' J^!?,^^..^?!*  "*^?J  Sl!ZS^?on  i!               i 

passed  the  examination  prescribed  by  these  ruli  5^*^J'  % ^•^  semce.— The  exam  nation  is               A 

RnH  hA.  «omnli«4  wifh  ihAiV  r^^^«r^L  anH  ««nn  disp«ised  With  m  the  cascof  any  applicant  en- 


are  not  graduates  of  a  college  or  university),  ex-  S^^^J^^^cu^  ui  we  Univ«wty  ui  uie  oiai«  ui 

of  four  yeare,  evidence  that  he  has  served  irepi-  ??^f5  S  ^  /^TFi  ^.^^'^  ^T^  "Im,^ 

lar  deriship  of  one  year  in  this  state  wit™an  ?^^J*S**«  '?,'  "ot  less  than  twelve  months, 

attorney  or  attorneys  in  regular  practice,  either  S'^T'*Vl-''t,?"»**  apphcant  was  a  bona  fide  resi- 

before  or  after  haviLg  pas^  sucb  examination.  ^*  "L*^?  ^^^J^  *>  *«^5  t^f  oommen<». 

Tu^ ^i: * ^"J. I J  CI :  ment  of  his  attendance  upon  said  law  school. 


he  readee,  one  of  whom  must  be  a  practising  ?^"*}'°"?  •"»  diploma  ajd  satisfactory  evi- 

attorney  of  the  Supreme  Court.   Such  affidavit  fej  °^  "^f^K  ''^l^'^T  1  ^Z  ^*"'' 

must  state  that  tfe  applicant  is  to  the  know-  fj^^^^i     w  *^S^  *"1*^  T^u  "?'''t«y  «' 

ledge  of  the  affiant,  a  pSson  of  good  moral  char-  S^  ^i.fT*^-  t  ^^     *ffi'  K^n  ^"^  vtI?^  -^'^ 

Mt^  and  must  set  forth  in  det^l  the  facts  upon  &'S^J''^/f  P^Ji^e^ >y  Ride  Vltl^   The 

which  such  knowledge  is  based;  but  such  Sffi-  ?,J»*?^T1  ^k^^-  ^"^"^u^  **"  '^'^l  •" 

davits  shall  not  be  occlusive  aii4  the  court  may  *^f  ^^^^  Division  of  the  Supreme  Court  in 

make  further  examination  and  inquiry.  *''*j'^5^?P*  '"  "^^^  '^^  l""^  appUcant 

If  the  applicant  be  a  graduate  of  a  coUege  or  Lt'^*^lf  *  *•*«  examination  has  been  dispensed 

univenrity  he  must  have^ursued  the  presSibed  S"-^'  The  examination  in  Substantive  Law  and 

courae  of  Uw  study  aftef  his  graduation,  pro-  Evidence  alone  may  be  dispensed  with  in  case 

vided,  however,  if  wch graduateof  a  coU^e or  ?l'\?PP''S^t'*S ^ "^ '**j'*^''' "^JV?J^ 

univeisity  has  pursued  &e  first  year  of  1m  law  '^^"Z,  ^SSS  ^'^'^  "^  Practice.    (Added 

study  in  an  approved  law  school,  and  said  year  °^^-  ^'  ^"'^••' 

of  study  was  prerequisite  for  his  graduation  from  RULE  IV 

such  college  or  imiversity,  then  such  year  of  law  p««-i.«_,._  ,-«,«-_.;«.  _.is_.i_._  ,*^a\^ 

school  study,  if  successfu  ly  completed,  shall  be  „?!!!^fe«^"!^rfJ^^'r^  'i^?'"'-- 


rf;n'SSn;teor^[iyT"m;S  have^"^  "^^^  ^^  admitted  and  have  pmcticed  three 

sued  his  prescribed  periSSof  larstud/ irfter  yS?^,J5i^^,^fi„^j;':.2?!i?*J2;L"^^^ 

having  rained  as  a  practicing  attorney  in  pu«ued  a  preliminary  couise  of  study  evidenced 

such  other  stateor  couSt^for  the  >eri<id  of  by  graduation  from  a  coUege  or  university,  or  by 

*^        '         ^^  Applicants  who  are  not  paduates  of  a  college, 

RULE  ni-a  °^  university,  subject  to  the  limitations  and  re- 

quirements  hereinafter,  in  this  subdivision,  ex- 
Examinations  dispensed  with. — ^The  examina-  pressed,  or  members  of  the  bar  as  above  de- 
tion  is  dispensed  with  in  the  case  of  any  appli-  scribed,  before  entering  upon  the  clerkship  or 
cant  entitled  to  examination  under  these  rules  attendance  at  a  law  school  herein  prescribed 
who  is  a  graduate  of  a  law  school  duly  registered  shall  have  passed  an  examination  conducted 
by  the  Regents  of  the  University  of  the  State  of  under  the  authority  and  in  accordance  with  the 
New  York  which  requires  a  tKree  year  course  ordinances  and  rules  of  the  University  of  the 
for  graduation  and  who  has  been  prevented  from  State  of  New  York,  in  English,  three  years; 
entering  two  examinations  next  following  his  mathematics,  two  years;  Latin,  two  years; 
graduation  by  actual  and  necessary  service  in  science,  one  year;  history,  two  years;  or  in  their 
the  military  or  naval  forces  of  the  United  States,  substantial  equivalents  as  defined  by  the  rules 
Such  applicant  shall  produce  before  the  State  of  the  University,  and  shall  have  filed  a  certifi- 
Board  of  Law  Examiners,  in  addition  to  the  cate  of  such  fact,  signed  by  the  Commissioner  of 
proof  required  by  these  rules  of  applicants  for  Education,  with  the  cleik  of  the  Court  of  Ap- 
examination  his  diploma  and  satisfactory  evi-  peab,  whose  duty  it  shall  be  to  return  to  the 
dence  of  adeouate  instruction  in  New  York  person  named  therein  a  certified  copy  of  the 
Pleading  and  Practice  and  of  such  military  or  same,  showing  the  date  of  such  filing.  The 
naval  service.  Each  applicant  shall  pay  the  Regents  may  accept  as  the  equivident  of  and  sub- 
examiners  the  fee  provided  by  Rule  VIlI.  The  stitute  for  the  examination  in  this  rule  pre- 
State  Board  of  Law  Examiners  shall  certify  to  scribed,  either,  first,  a  certificate,  properlv  auth- 
the  Appellate  Division  of  the  Supreme  Court  in  enticated,  of  having  successfully  completed  a 
the  department  in  which  any  sucn  person  resides  full  year's  course  of  study  in  any  college,  or  uni- 
that  tne  examination  has  been  dispensed  with,  versity;  second,  a  certificate,  properly  authenti- 
The  examination  in  Substantive  Law  and  Evi-  cated,  of  having  satisfactorily  completed  a  four 
dence  alone  may  be  dispensed  with  in  case  the  years  course  of  study  in  any  institution  regis- 
applicant  has  had  no  satisfactory  instruction  in  tered  by  the  Regents  as  maintaining  a  satisfac- 
New  York  Pleading  and  I^ctice.  (Added  Mar.  tory  academic  standard;  or,  third,  a  Regents' 
29, 1918.)  diploma. 


reputkWe'l^M  of  Ao^  or' dty'Tn  which    Pril^"''^^^;^^  "'^^  °^  f^J^^^  ^^'  ^1 

i._ tj„*^ _*  __i 1  L-  y .•  •   _    examination,  his  dinloma  and  satiafactorv  evi-  i 


^ 


Rides  V*^VH  RULES  OF  THE  COURT  OF  APPEALS 

All  graduates  of  a  college  or  university  exist-    ship  in  a  law  office  as  prescribed  by  these  rules 
ing  under  the  government  or  laws  of  any  foreign    (Am.  May  18, 1917;  Mar.  16, 1920.) 
country  other  than  those  where  Eki^ish  is  the 

language  of  the  people,  and  all  applicants  who  RULE  VI 

apply  for  Law  students'  certificates  upon  equivar  Regulations  concerning  clerkship.— The  pro- 
lents  or  substitutes,  as  above  provided,  all  or  any  visions  of  these  rules  for  studying  ]&w  by  the  ser- 
part  of  which  are  earned  or  issued  m  said  foreipi  vice  of  a  regular  clerkship  must  be  fulfilled  by 
countries,  shall  pass  the  Regents'  examination  m  serving  such  clerkship  in  the  office  of  a  practicing 
second  year  Enelish.  The  Regents'  certificate  attorney  of  the  Supreme  Court  in  this  State, 
above  prescnbed  shall  be  deemed  to  take  effect  after  the  candidate  has  attained  the  age  of 
as  of  the  date  of  the  completion  of  the  Regents'    eighteen  years. 

examination,  as  the  same  shall  appear  upon  It  shall  be  the  duty  of  attorneys,  with  whom 
said  certificate.  a  clerkship  shall  be  commenced,  to  file  a  certifi- 

orrr  v  v  ^^^  ^^  ^^  same  in  the  office  of  the  derk  of  the 

RULE  V  Court  of  Appeals,  which  certificate  shall,  in 

Regulations  concerning  study  at  law  schools.  ^^  ^'^^j  state  the  date  of  the  beginning  of  Uie 
— ^The  provisions  of  these  rules  for  study  at  a  Period  of  cl^kship,  and  such  period  shall  be 
law  school  must  be  fulfilled  >y  good  and  regu-  deemed  to  conunence  at  the  time  of  such  filing 
lar  attendance  and  successfully  completing  the  ^^  shall  be  computed  by  the  calendar  year, 
prescribed  course  of  instruction  at  an  incorpo-  ,  ^^  computmg  the  penod  of  clerkship  a  vaca^ 
rated  law  school,  or  a  law  school  connected  with  P^^  actually  taken,  not  exo^ing  two  montltf 
an  incorporated  college  or  university,  having  a  '^  ®^"  y^r,  shall  be  allowed  as  a  part  of  such 
law  department  organized  with  competent  m-    Y^^- 

structors  and  professors,  in  which  instruction  RTTLE  VII 

as  hereinafter  provided  is  regularly  given. 

A  fourth  year  of  attendance  at  a  law  school  Proof  to  entitle  candidate  to  examination. — 
may  be  taken  after  the  successful  completion  of  The  State  Board  of  Law  Examiners,  before  ad- 
the  prescribed  three-year  course  and  credit  given  mitting  an  applicant  to  an  examination,  shall 
therefor,  provided  the  applicant  has  also  previ-  require  proof  that  Uie  preliminary  conditions 
ously  successfully  completed  two  years  in  a  prescribed  by  these  rules  have  been  fulfilled; 
college  or  university,  and  further  providai  that  which  proof  shall  be  made  as  follows,  vis. : 
a  prescribed  graduate  course  of  instruction  is  First.  That  the  applicant  is  a  college  gradu- 
offered  for  such  year  and  successfully  completed  ate,  by  the  production  of  his  diploma,  or  certif- 
by  the  applicant.  icate  of  graduation,  under  the  seal  of  tne  ooUeee. 

Grood  and  regular  attendance  upon  and  the  Second.  That  he  has  beim  admitted  to  &e 
successful  completion  of  the  prescribed  coiu^e  of  bar  of  another  State  or  country,  by  the  produc- 
instruction  at  a  law  school,  the  school  year  of  tion  of  his  license,  or  certificate,  executea  by  the 
of  which  shall  consist  of  not  less  than  thirty-two    proper  authorities. 

school  weeks,  exclusive  of  vacations,  in  which  Third.  In  all  cases  where  the  service  of  a 
not  less  than  ten  hours  of  attendance  upon  law  clerkship  is  required,  that  he  has  served  a  regu- 
lectures  or  recitations  of  such  prescribed  course,  lar  clerkship  in  the  office  of  a  practicing  attorney 
to  be  given  or  conducted  by  regular  members  of  of  the  Supreme  Court  of  this  State,  after  die  age 
the  faculty,  are  required  in  each  week,  shall  be  of  eighteen  years,  by  producing  and  filing  with, 
deemed  a  year's  attendance  under  this  rule.  the  Board  a  certified  copy  of  the  attorney's 

A  period  of  time  not  exceeding  six  weeks  certificate,  as  filed  in  the  office  of  the  clerk  of  the 
actually  spent  in  good  and  regular  attendance  Court  of  Appends,  and  producing  and  filing  an 
upon  and  successful  completion  of  law  courses  affidavit  of  the  attorney'  or  attorneys  with  whom 
requiring  at  least  ten  hours  of  attendance  in  such  clerkship  was  served,  showing  the  actual 
each  week  in  a  summer  session  maintained  in  service  of  such  a  clerkship,  the  contmuance  and 
connection  ¥nth  a  law  school  organized  as  pre-  end  thereof,  and  that  not  more  than  two  months' 
scribed  in  this  rule,  shall  be  allowed  as  a  part  of  vacation  was  taken  in  any  one  year.  Both  of 
the  period  of  clerkship  or  study  otherwise  pre-  said  affidavits  must  be  to  the  effect  that  during 
scribed  by  these  rules.  the  entire  p^od  of  such  clerkship,  except  dur- 

The  same  period  of  time  shall  not  be  dupli-  ing  the  stated  vacation  time,  the  applicant  was 
cated  for  different  purposes,  except  that  a  stu-  actually  employed  by  said  attorney  as  a  r^ular 
dent  attending  a  law  school^  as  herein  provided,  law  clerk  and  student  in  his  law  office,  and  under 
and  who,  during  the  vacations  of  such  school,  his  direction  and  advice,  engaged  in  the  practical 
not  exceeding  three  months  in  any  one  year,  work  of  the  office  during  the  usual  business  hours 
shall  pursue  his  studies  in  the  office  of  a  prac-    of  the  day. 

ticing  attorney,  shall  be  allowed  to  count  the        Fourth.    The  time  of  study  allowed  in  a  law 
time  so  occupied  during  such  vacation  or  vaca-    school  must  be  proved  by  the  certificate  of  the 
tions  as  part  of  the  clerkship  in  a  law  office    teacher  or  presiaent  of  the  faculty,  under  who** 
specified  in  these  rules;  and  except  that  a  stu-    instructions  the  person  has  studied,  under  * 
dent  attending  a  law  school  as  herein  provided,    seal  of  the  school,  if  such  there  bcj  in  addition 
or  serving  a  regular  clerkship  in  the  office  of  a    the  affidavit  of  the  applicant,  which  must,  aL 
practicing  attorney  of  the  Supreme  Court  in    state  the  age  at  which  the  applicant  began  h 
this  state,  who,  during  the  vacation  of  such    attendance  at  such  law  school.    Said  certifical 
school  or  of  such  clerkship,  as  in  Rule  VI  pro-    and  affidavit  must,  abo,  show  that  the  la 
vided,  shall,  for  a  period  not  exceeding  six  weeks,    school  prescribes  the  course  of  instruction  coi 
actually  attend  upon  and  successfully  complete    templated  by  these  rules,  and  each  ^all  al* 
a  law  course  or  courses  in  a  summer  se<ssion    contain  the  statement  that  said  applicant  to 
maintained  in  connection  with  a  law  school    the  prescribed  course  of  instruction  required  « 
organized  as  prescribed  in  this  rule,  may  be    said  school  for  the  degree  of  Bachelor  of  La' 
allowed  the  time  so  spent  as  part  of  the  clerk-    while  in  attendance  thereat,  and  bona  fide  to 

12M 


ADMISSION  OF  ATTORNEYS  Rules  VIU-X 

and  successfully  passed  all  examinations  in  all  out  fault,  the  court  may  order  such  filing  as  of 

the  subjects  reauired  for  said  degree  during  such  the  proper  date. 

period  of  attenoance,  in  each  case  specifying  the 

subjects  in  which  said  applicant  took  and  passed  KUl-Js  a 

his  examinations  as  aforesaid,  which  proof  must  Additional  rules  by  the  Appellate  Division. — 

be  satisfactory  to  the  Board  of  Examiners.  The  Justices  of  the  Appellate  Division  in  each 

Fifth.     That  the  applicant  has^  passed  the  department  may  adopt  for  their  several  and 

Regents'  examination,  or  its  equivalent  must  be  respective  departments  such  additional  special 

proved  by  the  production  of  a  certified  copy  of  yules  for  ascertaining  the  moral  and  general  fit- 

the  Regents'  certificate  filed  in  the  oflSce  of  the  ness  of  applicants  as  to  such  Justices  may  seem 

clerk  of  the  Court  of  Appeals,  as  hereinbefore  proper, 

provided. 

Sixth  When  it  satisfactorily  appears  that  ^^  ^  ^ourt  of  Appeals,  held  April  17,  1913, 
any  diploma,  affidavit,  or  certifica^required  ^  ^^^^  ^,^  entered  with  respect  to  the  ex- 
be  produced  has  been  lost,  or  destaDyed,  with-  amination  of  law  students  by  the  State  Board 
out  the  fault  of  the  aDplicant^  has  been  un-  ^^  La^  Examiners,  the  material  part  of  which 
justly  refused  or  withheloL  or  by  the  death  or  j^  ^  follows* 

absence  of  the  pCTson  or  officer  who  should  have  j^  jg  ^^^^  ^^  ^^              containing  the 

made  it,  cannot  be  obtained,  the  Board  of  I^w  ^^^^^  answers  given  by  rejected  candidates 

Examines  may  accept  such  other  proof  of  the  ^;^^^-^  examinations  for  admission  to  prac- 

requisite  facts  as  they  shaU  deem  sufficient.  ^,^g  ^  attorneys  and  counselors  at  law  in  the 

Seventh.    A  Uw  student  whose  clerkship,  or  ^^^  ^^  ^jg  -'^^^^    be  preserved  for  a  period 

attendance  at  a  law  school  has  already  begun,  as  ^j  f^^^.  ^^^j^  ^^^  ^j^^  ^^^^  o£  ^^ie  announce- 

shown  by  the  records  of  the  Court  of  Appeals,  or  ^^^^^^  ^    ^^^  ^^^^  ^j  ^^  ^^^^  ^f  ^he  examina- 

of  any  incorporated  law  school,  or  law  school  es-  ^^        ^^^  ^             ^ye  destroyed,  and  that  of 

tabhshed  m  connection  with  ajiy  college  or  uni-  ^j^^  examination  papers  of  successful  candidates 

versity,  may,  at  his  option  file  or  produce,  in-  ^^^  -^  ^^^^^    ^^  ^y^^^^  be  preserved  for  the 

stead  of  the  pro^s  required  by  th^e  rules,  those  ^^  ^^  ^j^^^    ^^  ^^  gl^  jn  the  office  of  the 

required  by  theRules  of  the  Court  of  Appeals  in  ^j^j.j^  ^^  ^j^^  ^^^ 

force  June  1,1908.  The  State  Board  of  Law  Examiners  is  in- 

Ei^th.    The  provisions  of  subdivision  lour  g^^ted  so  to  frame  the  questions  propounded 

of  this  rule,  so  far  as  applicable,  shall  apply  to  ^^  candidates  for  admission  to  practice  as  to  per- 

persons  making  proof  of  the  time  of  studv  ^-^^f  a  reasoned  answer  to  a  question.    The 

^""^  AA^"^^  ^?^  ""^.o  ISTt  f        •  Board  is  instructed  in  that  respect  to  formulate 

(bubd.  added  and  m  effect  May  18,  1917.)  questions,  whether  based  upon  decided  cases  or 

RULE  Vin  upon  statutes,, so  as  to  ascertain  the  ability  of 
_^  ,  ^  .  .  ^  _,,  the  candidate  to  apply  his  knowledge  of  legal 
Re^^uUtionB  concetnmg  exaimnatpns^The  principles  and  of  statutoiy  rules,  and  to  explain 
examination  held- by  such  State  Board  of  Exam-  the  method  of  their  apphcation  by  him,  rather 
iners  may  be  conducted  by  oral  or  written  ques-  than  to  elicit  answers  tiie  correctness  of  which 
tions-  and  answers,  or  partly  oral  and  partly  ^u  rest  upon  the  candidate's  power  of  memo- 
wntten,  but  shall  be  as  newly  uniform  m  the  rization.  The  marking  of  a  candidate  should  be 
knowledge  and  capacity  which  they  shall  re-  measured  by  the  reasoning  power  shown,  and 
quire  as  18  reasonably  possible.  Every  appli-  not  wholly  by  mere  correctness, 
cant  shall  be  ^iven  and  required  to  pass  a  satis- 
factory examination  in  the   canons   of   ethics  at> MISSION  TO  THE   BAR  OF  PERSONS 

cant  who  has  failed  to  pass  one  examination  *aici  di&Jivi^JSr 

cannot  again  be  examined  until  at  least  four  Ordered,  that  in  all  cases  where  after  the 

months  after  such  failure.  applicant  shall  have  commenced  his  period  of 

The  State  Board  of  Law  Examiners  shall  be  law  study,  as  provided  by  the  Rules  of  this  court 

paid  as  compensation,  each,  the  sum  of  three  relating  to  the  admission  of  attorneys  and  coun- 

thousand  five  hundred  dollars  per  year,  and,  in  g^iors  at  law,  he  has  engaged  in  the  military  or 

addition,  mich  further  sum  as  the  court  may  naval  service  of  the  United  States  of  America, 

direct,  and  an  annual  sum  not  exceeding  mne  jn  connection  with  the  defense  and  patrol  of  our 

thousand  dollars  per  year  shall  be  allowed  for  Mexican  border,  because  of  his  having  been  a 

necessary  disbursements  of  the  Board.    Every  member  of  the  National  Guard  of  the  State  of 

apphcant  for  examination  shall  pay  to  the  exam-  ^ew  York,  or  otherwise,  the  time  of  such  ser- 

mers  a  fee  of  twenty-five  dollars,  which  shall  be  vice  shall  be  included  as  a  part  of  the  period  of 

apphedupon  the  compensation  and  allowance  study  required  by  Rules  Viand  VII. 

above  provided,  and  any  surplus  thereafter  re-  Dated  Jan.  31   1917. 

maining  shall  be  held  by  the  treasurer  of  the  »        ■      » 

State  Board  of  Law  Examiners  and  deposited  in  On  application  duly  made  therefor,  it  is 

some  bank,  in  good  standing,  in  the  city  of  Al-  Ordered,  that  in  all  cases  of  applicants  for 

banv,  to  his  credit  and  subject  to  his  draft  as  admission  to  the  Bar,  where  it  shall  appear  that 

such  treasurer,  when  approved  by  the  Chief  the  applicant  is  a  graduate  of  a  law  school  and 

Judge.  (Am.  May  15, 1917,  April  21, 1921.  April  holds   a  decree  regularly   conferred  by  such 

28,  1922.)  school,  and  it  shall  appear  that  such  applicant 

RITLF  TIT  ^^  ^^'^  engaged  in  the  military  or  naval  ser- 
K,uL,B,  lA  ^j^  ^j  ^^  United  States  of  America,  as  a  mem- 
Relief  from  excusable  mistakes. — When  the  ber  of  the  national  gusu-d  or  of  the  naval  militia 
filing  of  a  certificate,  as  required  by  these  rules,  of  the  State  of  New  York,  or  by  reason  of  volun- 
has  Deen  omitted  by  excusable  mistake  or  with  tary  enlistment,  conscription  or  otherwise,  or  in 
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service  at  a  recognized  government  military  commenced  his  period  of  law  studv.  either  in  a 

training  camp,  or  as  a  member  of  the  naval  re-  law  school  or  law  office,  as  provided  by  the  rules 

serve  corps,  or  in  the  ambulance  service  of  the  of  this  court  relating  to  admission  of  atUxmeys 

allies  in  Europe,  the  time  ordinarily  required  by  and  counselors  at  law,  it  shall  i^pear  that  such 

the  law  school  from  which  he  has  graduated  and  applicant  has  been  engaged  in  the  military  or 

received  his  degree  as  aforesaid  as  a  condition  of  naval  service  of  the  United Statesof  America,  as 

graduation  and  the  bestowal  of  such  degree  a  member  of  the  national  guard  of  the  State  of 

shall  be  credited  to  him,  although  it  may  appear  New  York,  or  by  reason  of  voluntary  ^ilist- 

that  hf  reason  of  his  engagement  in  the  said  ment,  conscription  or  otherwise,  or  in  servioe  at 

military  or  naval  service  or  in  such  training  a  recognised  government  mili^iv  training  camp 

camp  or  ambulance  service  some  of  the  time  or  in  the  ambulance  service  in  Europei  the  time 

ordinarily  reauired  for  graduation  or  for  ob-  of  such  service,  not  exceeding  one  year,  shall  be 

taining  such  aegree  has  been  waived  by  the  law  included  as  part  of  the  period  of  study  provided 

school  granting  the  same.   The  time  so  credited  for  by  Rules  relating  to  the  admission  of  at- 

for  such  service,  however,  shall  not  exceed  one  torneys  and  counselors  at  law. 
year,  nor  shall  it  exceed  tne  time  allowed  by  the        Nothing  herein  contained  shall  be  construed 

school  from  which  he  graduated  and  received  as  exempting  an  applicant   for  admissioii   to 

his  degree;  and  the  Bar  from  taking  and  passing  the  examina- 

Further  ordered,  that  in  all  cases  where,  after  tions  as  required  by  the  rules  of  this   court, 

an  applicant  for  admission  to  the  Bar  shall  have  (Dated,  May  10, 1917.   Am.  Jan.  10, 1919.) 
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Adopted  by  the  Convention  to  Consider  and  Adopt  Rules  of  Civil  Practice 
June  17,  1921,  Pursuant  to  Laws  of  1920,  Chapter  902,  as  amended. 
Laws  1921,  Chapter  370. 


RULES  OF  CIVIL  PRACTICE 

Title    1.  Courta;  miaoelUneooB  provinons.     (RoIm  1-9.) 

2.  P&pen  and  the  fifing  thereof.     (Rules  10-16.) 

3.  Serrioe  of  papers.     (Roles  20, 21.) 

4.  Seeurity.     (Roles  25-27.) 

5.  Payinent  into  court.     (Rules  30-34.) 

6.  Aetion    by    or   asainst    poor   person.     (Roles 

3&-87.) 

7.  Guardians    ad    litem    and    ^Mcial    guardians. 

(Rules  39-44.) 

8.  Summons    and    the    service    thereof.     (Rules 

40-S3.) 

9.  Appearance.     (Rules  55, 50.) 

10.  Motions.     (Rules  60-67.) 

11.  Orders.     (Rules  70-74.) 

12.  Arrest,    injunction    and    attachment.     (Ruks 

80-M.) 

13.  Extension  of  time.    (Rules  85-88.) 

14.  Pleadings.    <Rules  90-116.) 

15.  Depoflttons  to  be  used  within  the  state.    (Rules 

120-183.) 

16.  Depofltions   to  be   used    without    the    state. 

(Rules  136, 187.) 

17.  Perpetuation    of   testimony    in   real    property 

actions.     (Rule  138.) 
la  DisoovsfyandiMpeetion.     (Rules  140-142.) 

19.  Change  of  venue.     (Rules  145-147.) 

20.  Notioe  of  trial  and  of  issue.     (Rules  150, 151.) 

21.  Trial.     (Rules  155-166.) 

22.  References.     (Rules  170-173.) 

23.  Recdvers.     (Rules  175-180.) 
34.  Judgment.     (Rules  185-204.) 

25.  Declaratory  judgment.     (Rules  210-214.) 

26.  New  trial.    JRuIes  220-224.) 

27.  Appeals.     (Rules  220-239.) 

28.  Action    to    recover    real    property.     (Rules 

240, 241.) 

29.  Action  for  dower.     (Rule  243.) 

30.  Action  for  partition.     (Rules  245-251.) 

31.  Action  for  foreclosure.     (Rules  255-267.) 

32.  Action  to  recover  chattel.     (Rules  270-273w) 

33.  Matrimonial  actions.     (Rules  275-283.) 

34.  Committee    of    incompetent    person.     (Rules 

285-288.) 
36.  Infants:  their  guardianship  and  maintenance. 

(Rules  290-294.) 
36.  Di^osition  of  real  property  of  infants  or.  in- 
competents.    (Rules  295-300.) 
American  Experience  Table  of  Mortally. 

TITLE  1 
Courts;  MisceUanoous  Provisions 

Rule   1.  Applications  for  admisnon  as  attorneys. 

2.  Courts  may  make  further  rules. 

3.  Provisions  applicable  to  proceedings  in  surro- 

gates' courts. 

4.  Orafagreement  between  parties  or  counsel. 

5.  County  pudge;  when  time  begins  to  run  if  dis> 

qualified. 

6.  Compelfing  officer  to  return,  deliver  or  file  paper. 

7.  Books  to  be  kept  bv  clerks  of  oourts. 

8.  Notice  to  present  claims. 

9.  Term  "proceeding  "  refers  to  fecial  proceedings. 

Rule  1.  Applications  for  admission  as  attor- 
neys.— Within  the  first  ten  days  of  each  year 
the  appellate  'division  in  each  department  shall 
name  a  committee  of  not  less  than  three  prac- 
ticing lawyers  for  each  judicial  district  within 
its  departmenti  which  committee  shall  investi- 

?;ate  tne  character  and  fitness  of  every  applicant 
or  admission  to  tiie  bar.    Each  of  sucn  com- 
mittees shall  continue  until  its  successor  is 


appointed,  and  all  applications  for  admission  to 
tne  bar  of  persons  residing  within  a  district 
shall  be  referred  to  the  committee  for  such  dis- 
trict. Unless  otherwise  ordered  by  the  court, 
no  person  shall  be  admitted  to  the  bar  with- 
out a  certificate  from  the  proper  committee 
that  it  has  carefully  investigatea  the  character 
and  fitness  of  the  applicant  and  that,  in  such  re- 
spects, he  is  entitlecf  to  admission.  Such  com- 
mittee shall  have  power  to  prescribe  a  form  of 
written  statement  of  the  applicant's  experience, 
from  which  the  committee  may  pass  on  his  moral 
and  general  fitness.  If  such  applicant  has  be- 
fore applied  for  admission  to  the  bar  in  this  or 
any  other  state,  the  applicant  shall  set  forth  the 
same  with  the  particulars  thereof.  If  his  appli- 
cation has  been  rejected  or  disapproved  by  the 
conunittee  on  character  of  an  appellate  division, 
he  shall  obtain  the  consent  of  that  appellate  di- 
vision to  the  renewal  of  his  application  in  any 
other  department.  No  person  shall  receive  a 
certificate  from  any  such  committee  who  does 
not  satisfy  the  committee  that  he  believes  in  the 
form  of,  and  is  loyid  to,  the  government  of  the 
United  States. 

Each  applicant  for  admission  must  present  to 
the  court  where  he  shall  apply  for  admission 
proof  that  he  has  complied  with  the  rules  of  the 
court  of  appeals  relating  to  admission  to  the  bar. 
No  person  shall  be  admitted  until  he  has  proven 
that  he  is  a  citizen  of  the  United  States  and  an 
actual  resident  of  the  state  of  New  York  for  six 
months  prior  to  the  making  of  the  application. 
He  fidiali  specify  the  place  of  his  residence  by 
street  and  number,  if  such  there  be,  and  the 
length  of  time  he  has  been  such  resident. 

The  clerk  of  the  appellate  division  must  file  in 
his  office  all  the  papers  presented  and  acted  on 
by  the  court  on  eacn  application  for  admission. 

Rule  2.  Coorts  may  make  farther  rules. — The 
appellate  division  in  each  department  and  any 
other  court  of  record  mav  make  such  other,  or 
further,  rule  for  the  conduct  of  business  before 
it  as  it  may  deem  necessary  and  which  is  not 
inconsistent  with  the  following  rules. 

*  Rule  8.  Provisions  arolicable  to  proceedings 
in  surrogates'  comts.— %xce^t  where  a  contrary 
intent  is  expressed  in,  or  plainly  implied  from, 
the  context,  a  provision  of  rules  applicable  to 
practice  or  procedure  in  the  supreme  court 
applies  to  surrogates'  courts  and  to  the  proceed- 
ings therein  so  far  as  they  can  be  applied  to  the 
substance  and  subject  matter  of  a  proceeding 
without  regard  to  its  form. 

Rule  4.  Oral  agreement  between  parties  or 
counsel. — ^An  a^eement  between  parties  or  their 
attorneys  relatmg  to  any  matter  m  an  action  or 
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Rules  5-11                                             CX)URT  RULES 

a  proceeding  shall  not  be  binding  unless  in  writ-  entered  the  title  of  aU  civil  actions  and  proceed- 
ing subscribed  by  the  party^  or  oy  his  attorney  ings,  with  proper  entries  under  each  denoting 
or  counsel,  or  reduced  by  consent  to  the  form  of  the  papers  filed  and  the  orders  made  and  the 
an  order  and  entered.  This  rule  shall  not  apply  steps  taken  therein,  with  the  dates  of  the  filing 
to  oral  stipulations  between  counsel  made  in  of  the  several  papers  in  the  action  or  proceed- 
open  court.  ing. 
_  ,  ,  ^  ,  ,  ,  .  6.  A  book  in  which  shall  be  recorded  at  length 
Rule  5.  County  judge;  when  time  begms  to  each  bond,  or  undertaking,  of  public  officeraand 
run  if  disqualifled.— If  a  county  judge  be  dis-  of  any  officer  appointed  by  the  court,  or  by  a 
qualified  from  acting  m  any  case  pendmg  in  the  judge,  filed  in  his  office,  except  bonds  of  recdvera 
court  of  which  he  is  the  judge,  the  time  within  appointed  in  proceedings  supplementary  to  exe- 
which  any  proceeding  may  be  taken,  as  fixed  cution,  with  a  statement  snowing  when  such 
by  statute,  or  by  rule,  shall  not  begin  to  run  bond  or  undertaking  was  filed  and  a  notation  on 
"u  nu^^  certificate  of  his  disqualification  the  margin  of  the  record  showing  any  di^josi- 
shall  be  given  by  him.  tion,  or  order,  made  of  or  concerning  it. 


****J  y*-^^*ot\ju.  \jx  ia.w  w*  by  any  auic  v/i  uuuni  tv#  onH  nmnppHinira 

file,  any  party  in  interest  may  serve  on  him.a  g  Pg    j^  oth^booka  as  the  appellate  divisioD 

the  supreme  court  at  a  time  designated  why  an  R„|e  g.  Notice  to  present  claims.— Whwe  an 

attachment  should  not  issue  against  him.  action  is  brought  for  the  collective  benefit  of 

-^,^„,,^,        ,      .,       ^  creditors  or  for  the  benefit  of  a  person  other  than 

Rule  7.  Books  to  be  kept  by  clerks  of  courts,  the  plaintiff  who  wiD  come  in  and  contribute  to 

—A  he  clerks  of  the  courts  shall  keep  the  follow-  the  expense  of  the  action,  notice  requiring  the 

'^^8  "ooks:                                           .  creditors  or  others  interested  to  exiiibit  their 

A.  Ifae  clerk  of  the  appellate  division  m  each  demands  or  become  parties  shall  be  given  or 

department  shaU  keep:                     ^.  ^   ^  „^  published  as  the  court  may  order. 

1.  A  book,  properly  indexed,  m  which  shall  be 

entered  the  title  of  all  actions  and  proceedings  Rule  9.  Term  "proceeding"  refers  to  spedal 

which  are  pending  in  that  court,  ana  s^  actions  proceedings. — When  the  word  "proceeding"  is 

or  proceedings  commenced  in  tiie  appellate  di-  used  in  these  rules  it  will  be  taken  to  refer  to  all 

vision,  with  entries  under  each,  showing  the  pro-  matters  which  are  defined  as  "  special  proceed- 

oeedings  taken  therein  and  the  final  disposition  ings"  in  section  five  of  the  civil  practice  act. 
thereof. 

2.  A  minute  book  showing  the  proceedings  of  TITLE  2 
the  court  from  day  to  day. 

3.  A  bpok,  properly  indexed,  in  which  shall  Papers  and  the  FiUng  Thereof 
fif  J^^?^^  «*^  large  all  bonds  or  undo-takings  r^  jq.  Le«bUity  »Ki  »e  o(  paper.. 

mea  in  nis  Otnce,  with  a  statement  of  the  action  ll.  Subscription  and  indonemeot  by  attornoy. 

or  proceeding  in  which  it  is  given,  and  a  state-  12.  Waiver  of  objection  to  rwjuiremenU.^ 

ment  of  any  disposition  or  order  made  of  or  con-  ^^-  ^"^^^^'l''  ^^  mdowement  of  wnt.  and  oUier 

Ceming  it.  H.  Lo«t  or  withheld  papers. 

4.  A  book,  properly  indexed,  which  shall  con-  15.  FiKn^  papers  generally.. 

tain  the  names  of  each  attorney  admitted  to  /      ^^'  Spe«»»rul«  ^or  indorsing  and  ahn«  papers. 

practice,  with  the  date  of  his  admission,  and  a-^  Rule  10.    Legibility  and  size  of  pcpers. — All 

book,  properly  indexed,  which  shall  contain  the  papers  served  or  required  to  be  filSshall  be 

name  of  each  person  who  has  been  lefused  ad-  wntten,  typewritten  or  printed  plainly  and  1^- 


court  of  appeals  and  to  the  clerks  of  the  other  reproduced  copies  mayT)e  served.  The  proper 
departments  the  names  of  all  attorneys  who  and  known  names  of  process  and  technical  words 
have  been  admitted  to  practice,  the  names  of  may  be  used.  Suet  abbreviations  as  are  ia 
ail  applicants  who  have  been  refused  admis-  common  use  in  the  English  language  may  be 
sion,  and  the  names  of  all  attorneys  who  have  yged.  Numbers  may  be  expr^ed  in  arabic  fig- 
been  disbarred,  disciplined  or  censured  by  the  ures  or  roman  numerals  in  the  customary  man- 
court.  The  clerk  of  each  department  is  di-  ner.  If  papers  be  not  so  written  or  printed,  the 
rected  to  enter  in  the  proper  book  the  name  pf  clerk  shall  not  file  the  same,  nor  will  the  court  o" 
each  attorney  who  has  been  admitted  to  prac-  a  judge  hear  any  application  thereon, 
tice,  with  date  of  his  admission,  and  the  name 

of  each  person  who  has  been  disbarred,  refused        Rule  11.    Subscription  and  indorsement  b 

admission,  or  has  been  disciplined  or  censured,  attorney. — All  papers  issued  by  an  attome 

with  the  date  of  such  disbarment,  refusal  of  shall  be  subscribed  with  his  name.    All  papei 

admission,  or  discipline  or  censure,   received  served  or  filed  in  any  action  or  proceedii^  sna 

from  the  other  departments  of  the  state,  to-  have  the  name  of  the  attorney  indorsed  thereo 

gether  with  the   (kite   when  and  department  if  the  party  appears  by  attorney,  and  if  he  do< 

wherein  the  order  was  made.  not  appear  by  attorney,  then  the  name  of  tli 

B.    The  clerks  of  the  other  courts  shall  keep  party  serving  or  filing  the  paper  together  wi 

in  their  respective  offices,  in  addition  to  the  the  address  of  the  attorney  or  paHy  as  the  ca 

"judgment  book"  required  to  be  kept  by  law:  requires  with  sufficient  detail  for  counter-« 

5.  A  book,  properly  indexed,  in  which  shall  be  vice. 

IMS 


RULES  OF  CIVIL  PRACTICE  Rulea  12-26 

Rule  13.  W«hrer  of  objection  t6  requirements,  dence  or  the  place  where  he  keeps  an  office, 

-r-The  party  on  whom  a  paper  is  served  shall  be  according  to  the  best  information  which  can  be 

deemed  to  have  waived  non-compliance  with  conveniently  obtained. 

rules  ten  and  eleven,  unless  within  twenty-four  2.  On  an  attorney  at  his  office,  by  leaving  the 
hours  after  the  receipt  thereof  he  returns  the  paper  with  his  partner  or  clerk  tnerein  or  with  a 
paper  with  a  statement  of  the  particular  objec-  person  having  charge  thereof;  if  there  be  no  por- 
tion to  its  receipt.  Such  waiver  shall  not  apply  son  in  charge  of  his  office  and  the  service  be  made 
to  papers  required  to  be  filed  or  delivered  to  the  between  six  o'clock  in  the  morning  and  nine 
court.  o'clock  in  the  evening,  by  leaving  it  in  a  conspic- 
uous place  in  his  office. 

Rule  18.  Subscription  and  indorsement  of  3.  On  an  attorney,  if  his  office  be  not  open, 

wnts  and  other  process.— A  wnt  or  other  prop-  by  depositing  it,  inclosed  in  a  sealed  wrapper 

ess  issued  out  of  a  court  of  record  must  be  sub-  directed  to  him,  m  his  office  letter-drop  or  -box,               . 

scribed  or  indorsed  with  the  name  of  the  offioar  accessible  from  without  his  office,  or  by  leaving              I 

by  whom,  or  by  whose  direction,  it  was  granted,  the  paper  at  his  residence  within  the  state  with 

or  the  attorney  for  the  party,  or  the  p^son  at  person  of  suitable  age  and  discretion, 

whose  instance  it  was  issued,  before  the  deliverv  4.    Qn  an  attorney,  if  his  office  be  not  open 

thereof  to  an  officer  of  the  court  to  be  executed,  and  there  be  no  office  letter-drop  or  -box  and  no 


nal 

^^i^J^^ll'Z'^r^.'^''  *°  "^  0'  P«>ceedin«  is  pending    If  under  the  rules,  a 

u«c^        uotu  ua.c»u  VI  UUC  v/  «■•.!>•.  papcT  may  be  served  at  the  residence  of  an 

Rule  16.  Filiiig  puiers  genertUy—In  causes  *!;*°™Yf  llT^^f J  nl^H^^'  '^^  '^A^'^Z 

pending  in  thVappdlate  (fivision,  all  papers  re-  ''.^.*°  attorney  practicing  in  the  state  but  re- 

auired  to  be  filed  inthat  court  rfiall  be  filedwith  ?'*"«  outside  thereof,  by  depositing  the  paper 

rdLk^eS^to£dSiSitSh't£  s^„^^«^£t"fij?^^^r^r„^5.rfa 

appeal  is  pending.   In  another  cases,  where  no  fJ^^J^^^J'jJ^^J^f^^^  ^  J^  h.YSfi^ 

provision  ismade  by  the  civil  practice  act  or  by  ?**,**«  '?*'»«  «'ty.  v'U«?e  ot  town  where  his  office 

l^in"teo^5i?c^rae"rnttSi  -^lirJ^JSt^ii^SofiV  X^^^ 

iSinSet^^i^as^'SS.iSoTSS:.''!^  rJB,^::^l^'^tl^'''^ '' '^'^'''^ 

cept  as  otherwise  provided  by  law,  in  other  lent  to  persond^  service  on  him 

oo!irts  of  rtioord,  paiiers  shall  be  lUed  ik  the  office  ^^H»^~*Jit^^  fh^  i^^"^wLrSf  „v,Ji^ 

_/  ii t:l._  ri—i.-  1.1 *      T_   lU-  residence  within  the  state,  between  six  o'clock 


be  ascertained  with  reasonable  diligence,  and 

Rule  16.   SpMial  roles  for  iadoning  Bad  flUag  *»?  ,**"  "?*  designated  an  address  within  the 

papM..-TheVppellate  division  ^Zh  depIS^  ^Jf ^j^^t^l^f^^'y.fv  Sri?"„'n1)f/,oLw 

ioOTt  may  mate  special  rules  for  the  indors*^  °"  ^"»  "^^  "^«  ^^  "^"^  '*  °°  *•»«  "^"""^ 

ment  to  be  placed  on  papers  served  or  filed  in  an  court, 

action  or  proceeding  in  the  supreme  court  within  ^^   jj    ^             ,        j       ^             ^^  ^    j^ 

the  department  of  such  appellate  division  or  in  .  T~^JlA:J!:^ruiyt.^,J^Z^^^^  ^.*r^X= 

any  county  therein,  and  lor  the  filing  thereof,  *  1^oc»«6me.-The  provisions  of  the  statutes 

ana  may  require  the  use  of  flat  files.  f""^  7^**'*^!i"*  *"».*S*' "JJf^fi  Kf*"^i^'^J 

''     ^  ice  of  a  summons  shall  apply  to  the  service  of 

anv  process  or  other  paper  whereby  a  proceeding 

TITLE  8  is  begun  in  a  court,  or  before  an  officer,  except  a 

proceeding  to  punish  for  contempt,  unless  other 

Service  of  Papers  special  provision  for  the  service  thereof  is  made 

Rule  20.  Mode  of  service  of  papers  generally.  ^y  l?'^  ^^  ^^f:    ,9*her  papers  in  a  proceeding 

21.  Manser  of  service  of  papers  to  becin  a  pro-  shall  be  Served  m  like  manner  as  in  an  action. 

ceedins. 

Rule  20.   Mode  of  service  of  papers  generally.  TITLE  4 

— A  notice  or  other  paper  in  an  action  (other  Securitv 

than  a  summons  or  otner  process,  a  paper  to  ^ 

bring  a  party  into  contempt,  or  where  the  mode  Rule  25.  Form  and  requisites  of  bond  or  undert^jng. 

of  service  is  speciaUy  p«»cribed  by  law)  may  I?;  ItSlS^5^t3?:iSSSSr'SS"*^'* 
be  served  on  a  party  or  an  attorney  either  by 

delivering  it  to  him  personally  or  in  the  manner  Rule  26.  Form  and  requisites  of  bond  or  un- 
foUowing:  dertaking. — The  following  provisions  regulate 
1.  On  a  party  or  an  attorney,  through  the  the  form  and  requisites  of  a  bond  or  undertaking 
poBtoffice,  by  depositing  the  paper  properly  in  in  an  action  or  proceeding,  unless  otherwise 
closed  in  a  postpaid  wrapper  in  apostoffice  or  in-  provided  by  statute  or  rule: 
any  postoffice  box  regularlv  maintained  by  the  1.  The  principal  need  not  join  with  the  sure- 
government  of  the  United.  States  in  the  city,  ties  in  its  execution; 

village  or  town  of  the  party  or  the  attorney  2.  The  execution  by  one  surety  is  sufficient, 

lervmg  it,  directed  to  the  person  to  be  served  at  although  the  word  ''sureties''  is  used  in  the 

he  address  within  the  state  theretofore  desig-  statute  or  rules; 

lated  bv  him  for  that  purpose;  or^  if  such  a  desi^-  3.  It  must  be  joint  and  several  in  form  where 

lation  nas  not  been  made,  at  his  place  of  rest-  two  or  more  persons  execute  it; 


Rules  26-34  \  COURT  RULES 

4.  Except  when  executed  by  a  fidelity  or  of  deeds,  accompanied  with  proof  of  the  identity 
surety  company,  it  must  be  accompanied  with  of  the  applicant  from  some  person  other  than 
the  affidavit  of  each  surety,  subjoined  thereto,  the  applicant,  before  any  order  is  granted 
to  the  effect  that  he  is  a  resident  of  and  a  house-  thereon. 

holder  or  a  free-holder  within  the  state  and  is 

worth  the  penalty  of  the  bond  or  twice  the  sum  Ruije  32.  Requirements  as  to  orders  for  pay- 
specified  in  the  undertaking  over  all  the  debts  ment  of  money  out  of  court— No  orda*  shall  be 
and  liabilities  which  he  owes  or  has  incurred  and  made  for  the  payment  of  money  that  has  been 
exclusive  of  property  exempt  by  law  from  levy  paid  into  court,  except  on  petition  duly  verified 
and  sale  under  an  execution;  but  when  given  by  and  acknowledged,  which  petition  must  be  ac- 
a  party  without  a  surety  it  must  be  accompanied  companied  by  a  certified  copy  of  the  judgment 
by  his  affidavit  to  the  same  effect;  or  order  under  which  the  money  is  deposited,  to- 

5.  It  must  be  acknowledged  or  proved  in  like  gether  with  a  certificate  of  the  county  treasurer, 
manner  as  a  deed  to  be  recorded;  city  chamberlain  or  other  depository  of   the 

6.  It  must  be  approved  by  the  court,  or  a  money,  showing  the  present  condition  and 
judge  thereof,  or  the  judge  before  whom  the  amount  of  the  fund,  stating  separately  principal 
proceeding  is  taken,  and  the  approval  must  be  and  interest.  The  court  may  take  proof  of  Uie 
wntten  thereon;           ...                .  ,  matters  stated  in  the  petition  or  may  refer  the 

7.  It  must  be  filed  with  the  clerk  of  the  court  game  to  a  referee  to  take  proof  and  report 
unless  otherwise  ordered.  thereon. 

No  order  shall  be  made  for  the  payment  of 
Rule  26.  Failure  to  file  required  bond  or  un-  money  out  of  court  in  any  action  or  proceeding 
dertaking. — ^Except  where  otherwise  expressly  except  on  motion  or  order  to  show  cause  served 
provided,  it  shall  oe  the  duty  of  the  attorney  of  on  tne  attorneys  of  all  the  parties  who  have 
the  party  required  to  give  a  bond  or  undertaking  appeared  therein  or  filed  notice  of  claim  th^-eto. 
in  an  action  or  proceeding  to  forthwith  file  the  Every  order  for  the  payment  of  money  out  of 
same  with  the  proper  cleric.  In  case  such  bond  court,  or  for  the  paymoit  of  the  interest  or 
or  undertaking  shall  not  be  so  filed,  any  party  to  accumulation  thereon,  shall  direct  the  pa3rment 
the  action  or  proceeding,  or  other  persons  in-  to  be  made  to  the  person  entitled  to  reoeive  the 
terested.  shall  be  at  liberty  to  move  tne  court  to  same.  An  attorney  or  other  person  procuring  an 
vacate  tne  proceedings  or  order  as  if  no  bond  or  order  for  the  payment  of  money  out  of  court 
under taJcing  had  been  given.  shall  obtain  two  certified  copies  of  the  ord»;  one 

copy  shall  be  filed  with  the  county  treasurer  or 
Rule  27.  Attorneys  not  to  be  sureties  or  bail. —  other  custodian  of  such  money  and  the  other 
In  no  case  shall  an  attorney  or  counselor  be  sure-  shall  accompany  the  draft  drawn  on,  and  be  filed 
ity  on  any  undertaking  or  bond  required  by  law  with  the  depository.  No  bank,  trust  companv 
or  by  these  rules  or  by  any  order  of  a  court  or  or  other  depository  shall  pay  out  any  of  such 
judge  in  any  action  or  proceeding  or  be  bail  in  moneys  without  the  production  and  filing  of 
any  civil  or  criminal  case  or  proceeding.  such  certified  copy  of  the  order.    If  an  order 

direct  periodical  pa3rments  to  be  made,  the  filing 
TTT^TT?  K  ^**'^  *•      depository  of  one  copy  of  the  order 

TITLE  6  shall  be  sufficient  to  authorize  tne  pa3rment  of 

subsequent  drafts  in  pursuance  thereof. 
Payment  into  Court 

Rule  30.  Adminifltration  of  court  funds;  gross  sum  in  lieu       Rule  88.    Requirements  AS  to  dnfts  for  the 
of  income.  .  *       .  payment  of  money  out  of  couTt — ^Every  draft  for 

31.  Consents  to  payment  of  mow  out  of  court.  ^J  navmcnt  of  mnnpv  out  of  court    or  for  the 

32.  Requirements  as  to  orders  for  payment  of  money     "*^  paymair  oi  money  ouu  oi  coiux,  or  lor  uie 

out  of  court.  payment  of  the  mterest  or  accumulation  thereon, 

83.  Requirements  as  to  drafts  for  the  payment  of    ghall  be  drawn  payable  to  the  order  of  the  per- 

34.  DutiW^J^toriSTof  moneys  paid  into  court.    8on  entitled  thereto  and  shaU  specify  the.title  of 

the  cause  or  matter  on  account  of  which  the 

Rule80.   Administrationofcourtfunds;gros8  draftwmi^e^^ 

sum  in  Ueu  of  income.— When  a  party  is  entitled  '°«  ^"*^*^  ^'^"'^• 
to  the  yearly  interest  or  income  of  any  sum  paid 

into  court  and  invested  in  permanent  securities,        Rule  84.  Duties  of  depositories  of  monesrs 

he  shall  be  charged  wi  th  the  expense  of  investing  paid  into  court. — When  moneys  are  deposit^  by 

such  sum  and  of  receiving  ana  paying  over  the  the  order  of  the  eourt  in  any  trust  company, 

interest  or  income  thereof.  bank  or  other  depository,  the  entry  of  such  de- 

If  such  part^  consent  to  accept  a  gross  sum  in  posit  in  the  books  of  the  depository  shall  contain 

lieu  of  yearly  interest  or  income  for  life  of  a  sum  a  short  reference  to  the  title  of  the  cause  or  mat- 

of  money  paid  into  court  for  his  benefit,  (except  ter  in  which  the  deposit  is  directed  to  be  mad 

in  case  of  dower  which  is  provided  for  by  rule  and  shall  specify  tne  time  from  which  the  in 

two  hundred  and  forty-three)  the  same  shall  be  terest  or  accumulation  on  the  deposit  is  to  com 

estimated  according  to  the  then  value  of  an  an-  mence  where  it  does  not  commence  from  th 

nuity  at  the  rate  of  five  per  centum  on  the  prin-  date  of  such  deposit.    On  or  before  the  first  da 

cipal  sum,  duiing  the  probable  life  of  such  per-  of  February  in  each  year,  such  depository  sha 

son,  according  to  the    American    Experience  transmit  to  the  appellate  division  of  the  su 

Table  of  Mortality.  preme  court  in  the  department  in  which  the  dc 

pository  is  situated  a  statement  of  the  funds 

Rule  81.  Consents  to  payment  of  money  out  of  its  custody,  showing  the  amount  on  the  la 

court — ^All  consents  to  the  payment  of  money  preceding  first  day  of  January,  including  the  i 

out  of  court  shall  be  acknowledged  before  an  terest  or  accumulation  on  the  sum  deposited 

officer  authorized  to  take  the  acknowledgment  the  credit  of  each  cause  or  matter. 


RULES  OF  CIVIL  PRACTICE  Rules  35-42 

TITLE  6  action  as  provided  in  section  two  hundred  and 

1X1  LiB/  o  three  of  the  civil  practice  act. 

Action  by  or  against  Poor  Person  Rule  40.  Qualifications  of  guardians  ad  Utem 

Role  35.  Petition  for  leftve  to  sue  aa  poor  person.  and  special  guardians. — ^The  following  qualifi- 

36.  Order  to  mieaa  poor  person.  cations  shall  DC  required  of  a  guardian  ad  litem 

37.  Leave  to  defemfaa  poor  person.  ^f   ^   ^^^^    ^^   ^^  ^^^^^   ^^^^j    ^j    ^   gp^i^j 

Rule  86.  Petition  for  leave  to  sue  as  poor  per-  guardian  of  an  infant  or  incompetent  in  a 

son. — ^An  application  for  leave  to  prosecute  as  a  proceeding: 

poor  person  shall  be  made  by  petition  to  the  .    1-  -He  shall  be  the  general  guardian  of  the 

court  in  which  the  action  is  pending  or  in  which  >niant,  or  a  person  fully  competent  to  under- 

it  is  intended  to  be  brought,  which  petition  ?<»»d  and  protect  the  rights  of  the  infant  or 

must  state:  mconapetent: 

1.  The  nature  of  the  action  brought  or  in-  2.  He  shall  have  no  interest  adverse  to  that 
tended  to  be  brought;  ^^  ^^^  infant  or  incompetent  nor  be  connected 

2.  That  the  applicant  is  not  worth  one  hun-  »»  business  with  the  attorney  or  counsel  of  any 
dred  dollars  besides  the  wearing  apparel  and  adverse  party,  nor  shall  he  be  nominated  by  any 
furniture  necessary  for  himself  and  his  family  person  having  an  adverse  interest: 

and  the  subject  matter  of  the  action.  ^  3.  He  shall  be  of  sufficient  ability  to  Miswer 

It  must  be  verified  by  the  applicant's  affidavit,  ^^r  any  damage  which  may  be  sustained  by  his 

imless  the  applicant  is  an  infant  under  the  age  negligence  or  misconduct,  and  such  ability  shall 

of  fourteen  years  and  in  that  case  by  the  affi-  ^  shown  by  affidavit  stating  facts  in  respect 

davit  of  his  guardian  appointed  in  said  action  thereto;  i.    .    j  . 

and  supported  by  the  certificate  of  an  attorney      ,\^^y  *"^*  company  authorized  by  the  laws 

and  counselor-at-law  to  the  effect  that  he  has  °1  <i"®  state  to  act  as  a  general  guardian  without 

examined  the  case  and  is  of  the  opinion  that  the  gi^ngsecurity  may  be  appointed ; 

applicant  has  a  good  cause  of  action.  .   5.  The  written  consent  of  the  proposed  guard- 
ian, duly  acknowledged,  shall  be  filed; 
Rule  36.    Order  to  sue  as  poor  person. — ^The        6.  It  shall  be  the  duty  of  every  attorney  or 

court  to  which  the  petition  is  presented,  if  satis-  officer  of  the  court  to  act  as  the  guardian  of  an 

fied  of  the  truth  of  the  facts  alleged  and  that  the  infant  defendant  in  any  suit  or  proceeding 

applicant  has  a  good  cause  of  action,  by  order  against  him  whenever  appointed  for  that  pur- 

mav  permit  him  to  prosecute  as  a  poor  person  pose  by  an  order  of  the  court, 
and  assign  to  him  an  attorney  to  prosecute  his 

action,  who  must  act  therein  without  compen-       Rule  41.  Security  of  guardians  ad  litem  and 

sation.    If  the  person  so  permitted  be  guilty  of  special  guardians. — 1.  Except  in  a  case  specially 

improper  conduct  in  the  prosecution  of  his  ac-  prescribed  by  law,  a  guardian  ad  litem  or  special 

tion  or  of  wilful  or  unnecessary  delay,  the  court,  guardian   shall  not  be  permitted   to  receive 

in  its  discretion,  may  annul  the  order  permitting  money  or  property  other  than  costs  and  ex- 

him  to  prosecute  as  a  poor  person,  and  thereafter  penses  allowed  to  the  guardian  by  the  court,  un- 

he  shall  be  deprived  of  all  the  privileges  con-  til  he  has  given  sufficient  security,  approved  by 

ferred  thereby.  a  judge  of  the  court  or  a  county  juage,  to  ac- 

count  for  and  apply  the  same  under  the  direc- 
Rule  87.  Leave  to  defend  as  poor  person. —  tion  of  the  court;  provided,  however,  that  where 
The  petition  must  contain  the  same  matters  the  money  or  the  value  of  such  prop«ty  does  not 
respecting  the  ability  of  the  petitioner  required  exceed  one  hundred  dollars,  security  may  be 
to  be  set  out  in  a  petition  for  leave  to  prosecute  dispensed  with  in  the  discretion  of  the  court. 
as  a  poor  person  and  it  must  be  supported  by  a  2.  Such  security  shall  be  a  bond  to  the  infant 
similar  certificate  renting  to  the  defense.  The  or  incompetent  conditioned  for  the  faithful  dis- 
provisions  of  the  rule  relating  to  the  order  to  be  charge  of  the  trust,  for  the  paying  over  and  in- 
made  on  an  application  for  leave  to  prosecute  vesting  of  and  accounting  for  all  mone3rs  re- 
as  a  poor  person  and  the  proceedings  subsequent  ceived  by  the  guardian  and  for  the  observance 
thereto  apply  to  the  order  and  further  proceed-  of  any  provision  of  law  or  of  the  rules  and  the 
ings  on  an  application  for  leave  to  defend  as  a  directions  of  the  court  in  relation  to  the  trust, 
poor  person.  New  or  additional  security  may  be  required  by 

Tm  17  V  *^®  court  at  any  time. 

TITLE  7  3,  Where  a  trust  company  authorized  by  the 

G«.rdi««.dUt«n«dSp«:i.lG«.r<Ii««  telS"oftn^anT^^^r^vi?^tJ^S , 

Rule  89.  Time  to  apply  for  guardian  ad  litem  for  infant  is  appointed  as  guardian  ad  litem  or  special 

40.  QuaKfi^S^M  of  guardians  ad  Utem  and  special  «^^^  of  an  infant,  the  order  of  ^pointment 

guardians.  may  dispense  with  the  giving  and  fiung  of  any 

41.  Seeurity   of   guardians   ad   litem    and   special  security. 

42.  DutfouSSdian  ad  litem.  .   4.  This  rule  does  not  apply  to  a  general  guard- 

43.  Compensation  of  guardian  ad  litem  or  special  lan  of  an  infant  who  has  been  appointed  guard- 
-.  T^  .*"¥****"•  J  .  .J  ian  ad  litem  or  special  guardian,  but  at  any  time 
**■  '^'g^jfci,t!S?^i^'SSSSnTSrSln°  the  .court  may  require  the  general .  «i»««an 

sation.  to  give  additional  security  for  the  faithful  dis- 

^  ,    m^    ^,       .         ,    s  -.        ...  chMge  of  his  trust  before  receiving  money  or 

Role  ».  Time  to  apply  for  guardian  ad  litem  property  of  the  infant  under  a  judgment  or  order 

>r  infant  defendant—If  application  for  the  fn  the  action  or  proceeding . 
appointment  of  a  guardian  ad  litem  be  not  made 

»n  behalf  of  the  infant  within  twenty  days  after        Rule  42.  Duty  of  guardian  ad  litem. — It  shall 

he  completion  of  service  on  him,  such  applica-  be  the  duty  of  a  guardian  ad  litem  or  special 

on  may  be  made  by  any  other  party  to  the  guardian  to  examine  into  the  circumstances  of 


Rules  43-50  COURT  RULES 

the  cause  or'^matter  so  far  as  to  enable  him  to  scribed  with  the  name  of  the  plaintiff's  attorn^ 

protect  the  rights  of  the  infant.    It  shall  also  be  and  with  his  office  address,  specifying  a  place 

his  duty  to  account  for  all  moneys  received  by  within  the  state  where  there  is  a  post-office.    If 

him  and  to  invest  the  same  according  to  the  in  a  city,  he  must  add  the  street  and  street 

directions  of  the  court  and  faithfully  to  execute  niunber,  if  any,  or  odier  suitable  designation 

his  trust.  of  the  particular  locality. 

_,^.^                        ^          ,,         ,,.  In  addition  to  the  foregoing  requirements  it 

Rule  43.  Compensation  of  guardian  ad  Utem  must  be  in  substantiaUy  the  fdlowing  form,  the 

or  speaal  guardian.— A  guardian  ad  litem  or  blanks  being  properly  fiDed: 

special  guardian  shall  be  entitled  to  such  com-  "To  the  above  named  defendant:    You  are 

pensation  for  his  services  as  the  court  may  deem  hereby  summoned  to  answer  the  complaint  in 

reasonable.  But  no  order  allowing  compensation  ^his  action  and  to  serve  a  copy  of  your  answer, 

shall  be  made  except  on  an  affidavit  by  such  or,  if  the  complaint  is  not  served  with  this 

wiardian,  or,  if  the  guardian  be  not  an  attorney,  summons,  to  serve  a  notice  of  appearance,  on  the 

then  on  his  affidavit  and  an  affidavit  to  be  made  plaintiff's  attorney  within  twenty  days  after  the 

by  an  attorney  of  the  court  who  has  acted  in  the  service  of  this  summons,  exduaive  of  the  day  of 

matter  in  behalf  of  such  guardian,  showing  that  service.     In  case  of  your  failure  to  appear  or 

he  has  examined  into  the  circumstances  of  the  answer,  judgment  will  be  taken  against  you  l^ 

case  and,  to  the  best  of  his  ability,  has  made  default  for  tEe  relief  demanded  in^e  complaint, 

himself  acquainted  with  the  rights  of  the  ward  Bated 
and  that  such  guardian  has  taken  all  the  steps 

necessary  for  the  protection  of  such  rights  to  the  Rule  46.  Notice  with  smmnons  demanding 
best  of  his  knowledge  and  as  he  believes,  stating  money  judgment. — If  an  action  be  brought  for 
what  has  been  done  by  him  for  the  purpose  of  the  breach  of  an  express  contract  to  pay  abso- 
ascertaining  the  rights  of  the  ward.  lutely,  or  on  a  contingency,  a  sum  or  sums  of 
If  a  guardian  ad  litem  or  special  guardian  money  fixed  by  the  terms  of  the  contract,  or  cap- 
shall  have  been  appointed  for  an  infant  defend-  able  of  being  ascertained  thearefrom  by  computa- 
ant  who  is  not  entitled  to  any  money  or  prop-  tion  only;  or  on  an  express  or  implied  contract  to 
er ty  under  the  terms  of  the  final  judgment,  such  pay  money  received  or  dic^ursed,  or  for  the  value 
guardian  may,  nevertheless,  receive  such  com-  of  property  ddivered,  or  for  services  rendered 
pensation  as  the  court  shall  deem  reasonable,  by,  to,  or  for  the  use  of,  the  defendant  or  a  third 
which  shall  be  paid  by  any  party  to  the  action  or  person;  and  the  complaint  be  not  xrved  with 
proceeding  or  out  of  the  proceeds  of  any  property  the  summons,  the  plaintiff  may  serve  with  the 
which  is  the  subject  matter  of  the  action,  as  the  sunoimons  a  notice  stating  the  sum  of  mon^  for 
court  shall  direct.  which  judgment  will  be  taken  in  case  of  default. 

Rule  44.  Duty  of  person  desipated  to  re-  Rule  47.  Notice  with  summons  in  matrimonii 

ceive  summons  in  behalf  of  an  infant  or  mcom-  actions. — ^In  an  action  to  annul  a  marriage  or 

petent;  compensation. — It  shall  be  the  duty  of  a  for  a  divorce  or  for  separation,  if  the  complaint 

person  designated  by  the  court  to  receive  a  comr  \^  ^ot  personally  served  with  the  summons,  the 

of  the  summons  on  behalf  of  an  infant  defend-  summons  shall  have  legibly  written  or  printed 

ant,  or  of  a  defendant  who  by  reason  of  habitual  on   the  face  thereof,  the  words:  "Action  to 

drunkenness  or  for  any  other  reason  18  mentally  annul  a  marriage",  "Action  for  a  divorce", 

incapable  adequately  to  protect  his  rights,  al-  "Action  for  a  separation",  as  the  case  may  be. 

though  not  judicially  declared  to  be  incompetent,  . 

to  examine  into  the  circumstances  of  the  cause  Rule  48.  Form  of  supplemental  Bummons. — 
so  far  as  to  enable  him  to  protect  properly  the  If  a  supplemental  summons  be  issued,  it  must  be 
rights  of  the  infant  or  incompetent  person  and  to  in  the  same  form  as  an  original  summons,  ex- 
look  after  the  interests  of  such  defendant  at  any  cept  that  in  the  body  thereof  it  must  require 
staff e  of  the  action  until  and  unless  a  guardian  the  defendant  to  answer  the  original  or  the 
ad  litem  or  special  guardian  shall  be  appointed,  amended  complaint  and  the  supplemental  corn- 
Such  person  shall  receive  the  same  compensa-  plaint  or  either  of  them  as  the  case  requires, 
tion  that  a  guardian  ad  litem  would  receive  for 

a  like  service,  to  be  fixed  by  the  court.  Rule  49.  Papers  to  be  filed  in  case  of  substi- 
tuted service  on  resident  defenduit;  when  senr- 

TITLB  8  '^®  complete. — An  order  for  substituted  serv- 
ice, other  than  by  publication,  of  a  summons 

Summons  and  the  Service  Thereof  within  the  state  on  a  resident,  a  domestic  cor- 

Rule  45.  Requiritcs  of  .ummons.  poration  or  a  joint  ^ock  or  Other  unincorporated 

46.  Notice  with  summons  demanding  money  judg-     association,   and   the  papers  on   Wbicn   it   WSfl 

ment.  .       ^       .  ,    ..  granted,  must  be  filed  and  the  service  made 

47.  Notice  with  summons  m  matrimonial  actions.  ^4.u:«    ♦„«    ^«<.r<.    *%t*^^   ♦»»«    />*<4<Mi    to    m>An»A^* 

48.  Form  of  supplemental  summons.  Within  ten  days  after  the  order  IS  grant^, 

49.  Papers  to  be  filed  in  case  of  substituted  service  on    Otherwise  the  order  oecomes  inoperative.      ID 

resident  defendant;  when  ser\nce  complete.         filiniC   proof   of   SUch   service,    the   SUmmom    ifl 

^        c^nSnt^."^'""      ''"'"'"°'''    ""  P"*'^^*^**^^'*'    deemed  served  and  the  same  proceedings  n  ly 
51.  Time  of  publication  or  making  8er\nce  without    be  taken  thereupon  as  if  it  had  been  served  jy 

.«    T>      the  state;  when  service  complete.  publication  pUTSUant  tO  an  order  fOT  that  r   IT- 

52.  Papers  to  be  filed  on  service  by  pubhcation  ©'     JI^  ^ 

witiiout  the  state;  notice  to  defendant.  pose. 

53.  Proof  of  service  of  summons.  *  .  * 

Rule  SO.  Order  for  semes  of  summons  bj 

Rule  46.  Requisites  of  summons. — The  sum-  publication;  contents. — The  order  for  servioc  a 
mons  must  state  the  court  in  which  the  action  is  a  summons  by  publication  must  direct  t  at 
brought,  the  names  of  the  parties,  and,  if  in  the  service  be  made  by  publication  thereof  m  ,  ro 
supreme  court,  the  county  which  the  plaintiff  newspapers,  in  the  English  language,  desigmi  ed 
designates  as  the  place  of  trial.    It  must  be  sub-    in  the  order  as  most  likely  to  give  notice  to  he 

1U4 
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defendant  to  be  served,  for  a  specified  time,  not  out  the  state  of  New  York  "  shall  be  substituted 

less  than  once  in  each  of  six  successive  weeks.    It  for  the  words ' *  by  publication. ' ' 
must  also  contain  either  a  direction  that  on  or        If  the  action  oe  brought  to  recover  a  judg* 

before  the  day  of  the  first  publication  the  plain-  ment  affecting  the  title  to,  or  the  possession,  use 

tiff  deposit  in  a  post-office,  or  in  any  post-office  or  enjo^ent  of,  real  property,  tne  notice  shall 

box  reg;ularly  maintained  by  the  government  of  also  briefly  state  Uie  object  of  the  action  and 

the  United  States,  one  or  more  sets  of  copies  of  give  a  brief  description  of  the  property. 

the  Bommons,  complaint  and  order,  and  of  the        •,„.     .-      r% *  ^*  ^ 

notice  required  by  rule  fifty-two,  each  set  prop-  ^^®  r'    ?«»*.  ^^  s«"^«  ^K^TS^'^'T 

erly  inclosed  in  a  postpaid  wrapper  addressed  ^^  ^{  ^ITTn^  *  summons  shall  be  made 

to  the  defendant  to  be  served,  and  if  the  de-  »"?^^*  to  the  following  reguUtions: 

fendant  be  an  infant,  addressed  to  his  father,  _,!\^J^^  ^1  *^^  PS!?"^.  ^"^""f  ^^*  S""^?ns 

mother  or  guardian  or  a  person  having  the  care  S"?,^ ^® ™^^ ^^ affidavit exceptas follows:  (a) 

or  control  of  him  or  with  whom  he  r^ides  at  a  i^^f.^'^K^  ^  ^^^^^^k*  ^f^x'-rTyi"® 

place  specified  in  the  order;  or  a  statement  that  P^'ojed  l)y  his  certificate  therc^;  (b)  if  the  de- 

the  court  or  jud^e,  being  satisfied  by  the  affi-  («^4»"f,«^«*  ^  ^  adult  who  has  not  beep 

davits  on  which  the  order  was  granted  that  with  J"^«»aUy  declared  mcompetoit  to  manage  his 

reasonable  diligence  the  plaintiff  cannot  ascer-  ^^'^^  ^'^  ^%^  ^"^""^v}"^  *i!^'**P^^" 

tain  a  place  or  places  where  such  defendant,  or  "^^'P"^  ^^J^^lh"^  ^^  ^'^^^  acknowlodrad 

any  such  person,  probably  would  receive  matter  ^  ^"^^  certified  m  like  manner  as  a  deed;  to 

transmitted  through  the  post-office,  dispenses  J^  recoMed  m  the  county  or  acwmpanfwi  wit^ 

with  the  deposit  ofany  p^  therein.  When  *^^  ^^T^*il*  ^^!^  ^^^^  *^.°  ^^^  P^«"°*>ff 
it  appears  by  the  papere  on  which  the  order  was  s^^wmg  that  the  signature  is  genuine, 
granted  that  the  defendant  is  within  a  country  2.  P^sonal  service  of  a  summons  shaU  not  be 
with  which  the  United  States  of  America  is  at  "^^^^  ^  Pf^^  "''^^  ^l^^  ^"^  u^  ^ 
war,  or  in  a  place  with  which,  by  reason  of  the  ^^^  'l"?^^  ^y  «  P^T^'^  °*?^  ^^^  **»«  s^f  *» 
existence  of  a  state  of  war,  the  United  States  of  |f.  sh^l  be  necessary  for  such  peraon  to  state  in 
A»i<.mno  ^n^  «/>*  tv^o^t.^ o/n  ..^foi  ^^«*«».i ,,;««_    his  affidavit  of  service  his  age  or  that  he  is  more 

of  age. 

admission  or  affidavit  of 

state  the  time  and 

aner  of  service,  and, 

v«.  prudent  oflhllJnit^SU^^^  Jwri^  to    |^  *  certificate  or  affidavit,  that  the  person  mak- 

take  possession  of  the  property  of  alien  enemies,    '^  *^®  ^?  ^^  ^^^  ^''^J^'Z^  ^"^  ^®  *^^ 
directed  to  him  at  WashiMton,  District  of  Col    Pe«on  mentioned  and  d«jcribed  in  the  summons 

lumbia,  on  behalf  of  such  defendant.  fj^^"^^  ^^^"^"".S^  ^*^  ^^  ^^^*  "JJ*^  ^}^ 
^  defendant  a  copy  of  the  summons  as  well  as  de- 
Rule  61.  Time  of  publication  or  makinff  serv-  livered  such  copy  to  him. 
ice  without  the  state ;  when  service  compete.—  *•  A  ^^tten  admission  of  the  service  of  a  sum- 
The  first  publication  of  a  summons  in  eacn  news-  ™om  imports,  unless  otherwise  expressly  stated 
paper  designated  in  the  order  therefor,  or  per-  therein  or  otherwise  plainly  to  be  inferred  from 
sonal  service  on  the  defendant  without  the  state  its  contents,  that  a  copy  of  the  summons  was 
in  lieu  thereof,  must  be  made  within  three  dehyered  to  and  left  with  the  person  signing  the 
months  after  the  order  is  granted.  For  the  admifflion.  .  .  , 
purpose  of  reckoning  the  time  within  which  the  ^^  "»  pursuant  to  an  order  for  substituted 
defendant  must  appear  or  answer,  service  by  service,  a  simimons  be  served  within  the  state  on 
publication  is  complete  on  the  forty-second  day  *  resident  of  the  state  or  on  a  domestic  cor- 
after  the  day  of  first  publication.  Service  with-  poration  other  than  a  municipal  corporation, 
out  the  state  in  lieu  of  publication  is  complete  ^^  ^^  *  joint-stock  or  other  unincorporated 
ten  days  after  proof  thereof  is  filed.  association,  proof  of    service   shall    be  made 

by  the  affidavit  of  the  person  making  such  serv- 

Role  S2.  Papers  to  be  filed  on  service  by  ice  showing  compliance  with  the  order,  except 

{publication  or  without  the  state;  notice  to  de-  that  service  by  delivery  to  any  person  of  a  copy 
endant — ^If  service  be  made  by  publication,  or  of  the  summons,  if  such  service  be  made  by  tne 
without  the  state  in  lieu  thereof,  the  summons,  sheriff,  may  be  proved  by  his  certificate, 
complaint  and  order  and  the  papers  on  which  6.  If  the  summons  be  served  personally  with- 
the  order  was  made  must  be  filed  with  the  clerk  out  the  state  the  affidavit  of  service  must  show 
on  or  before  the  day  of  the  first  publication  or  that  the  deFK>nent  is  an  officer  or  person  author- 
the  day  of  such  personal  service.  A  notice  sub-  ized  by  section  two  hundred  and  thirty-three  of 
flcribea  bv  the  plaintiff's  attorney  and  directed  the  civil  practice  act  to  make  the  service,  and,  if 
only  to  tne  defendant  or  defendants  thus  to  be  made  by  a  resident  or  citizen  of  this  state,  it 
served,  substantially  in  the  following  form,  the  must  show  hisplace  of  residence  and  street  num- 
blanks  beinj;  properly  filled,  must  be  subjoined  ber,  if  any.  The  affidavit,  if  made  without  the 
to  and  published  with  the  summons:  state,  shall  have  annexed  thereto  a  certificate  of 
''To  :  The  fore^ing  sum-  the  proper  official  showing  that  the  person  before 
jAons  is  served  upon  you  by  publication  piuv  whom  the  affidavit  was  sworn  to  was  qualified 
suant  to  an  order  of  ''  (naming  to  act  at  the  time  of  administering  the  oath, 
the  judge  and  his  official  title),  "dated  the  7.  Proof  of  publication  of  a  summons  and  no- 
lay  of  J.  ^^  '  '^  ^^  ^^^  ^^^  ^^  must  be  made  by  the  affidavit  of  the  printer 
complaint  in  the  office  of  the  clerk  of  jor  publisher  or  his  foreman  or  principal  clerk, 
at  ."  -^  8*  Proof  of  deposit  of  a  summons  in  the  post- 
If  service  be  made  without  the  state  under  an  ^  office  must  be  made  by  the  affidavit  of  the  per- 
order  for  publication  of  the  summons,  a  notice  son  who  deposited  it. 

substantially  in  the  above  form  must  be  served  9.  In  matrimonial  actions,  the  affidavit,  in 

rith  the  summons,  except  that  the  words  "  with-  addition  to  the  above  requirements,  shall  state 
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what  knowledge  the  affiant  had  of  the  identity  of  tion  or  proceeding  must  be  served  at  least  eight 
the  person  served  with  the  d^endant  named  and  da3rB  b^ore  the  time  named  for  the  hearing,  ex- 
how  he  acquired  such  knowledge.  The  court  cept  where  attorneys  for  the  several  parties  have 
may  require  the  affiant  to  appear  in  court  and  their  offices  in  the  same  city,  or  village,  when  no- 
be  examined  in  respect  thereto  and,  when  serv-  tice  of  five  days  may  be  given.  But,  tne  present 
ice  has  been  made  dv  the  sheriff,  the  court  may  state  of  the  action  or  proceeding  and  sufficient 
require  the  officer  who  made  the  service  to  ap-  reason  therefor  being  shown  by  affidavit,  an 
pear  and  be  examined  in  like  manner,  and  must  order  to  show  cause,  to  bring  on  a  motion^  may 
require  him  so  to  appear  unless  there  shall  be  pre-  be  granted  by  a  court,  or  judge,  returnable  in 
sented  with  the  certificate  of  service  the  affidavit  a  less  time  than  hereinbefore  named  and  direct- 
of  such  officer  that  he  knew  the  person  served  ing  when  and  how  the  same  shall  be  served, 
to  be  the  same  person  named  as  defendant  in  •»  ,  *-  •*_  ^ 
the  summons  and  shall  also  state  the  source  of  .  *«1«  ^\  Ex  parte  motions.— No  ord^  or 
his  knowledge.  judgment  shall  be  granted  ex  parte  unless  there 

10.  In  matnmonial  actions,  if  the  summons  be  shall  be  presented  with  the  «>plication  therefor 
personally  served  but  a  <?opy  of  the  complaint  be  a^  affidavit  showing  whether  any  previous 
not  served  therewith,  or  if  a  copy  of  the  sum-  application  has  been  made  for  the  order  or  judg- 
mons  and  a  copy  of  the  complaint  be  delivered  ™ent  asked  for,  or  for  a  sunilar  order  or  judg- 
to  the  defendant  without  the  state,  the  certifi-  naent;  and  if  there  has  been  a  previous  ^phca- 
cate  or  affidavit  proving  service  shall  state  tion,  to  what  court,  or  judge,  it  was  made  and 
affirmatively  in  the  body  thereof  that  the  re-  *1^®  determination  made  thereof,  and  what  new 
quired  notice  was  written  or  printed  on  the  face  ^acte,  if  any,  are  shown  upon  such  subsequeit 
of  the  copy  of  the  summons  delivered  to  the  de-  application  that  were  not  previously  shown, 
fendant.  ^^F  *  'ailure  to  comply  with  the  provisions  of 

11.  The  provisions  of  this  rule  relating  to  the  ^^^  r^©,  the  order,  or  judgment,  made  on  such 
summons  shall  apply  to  a  notice  or  other  paper  subsequent  appbcation,  may  be  vacated, 

accompanying  the  summons.  «i««m,  ^ii.      a      j*^. 

Rule  62.   Motion  based  on  defect  or  irregnlar- 

TITLE  9  ity. — When  a  motion  is  based  upon  a  mistake, 

omission,  defect  or  irregularity^  the  notice  or 

Appearance  order  to  show  cause  shall  specify  the  mistake, 

Rule  55.  Authority  for  appearance  of  attorney  in  real  omission,  defect  Or  irr^ularity  claimed, 
property  action. 

66.  Substitution  of  attosney.  j^^^  ^     Motions;  where  nude.— Motfons 

Rule  66.  Authority  for  appearance  of  attorney  shall  be  made  as  follows : 

in  real  property  action. — In  any  action  affecting  1.  A  motion  on  notice  in  an  action  in  the  su- 

real  property  where  a  non-resident  defendant  preme  court  must  be  made  within  the  judicial 

appears  by  attorney,  the  attomev  must  file  with  district  in  which  the  action  is  triable  or  in  a 

the  clerk  written  authoritv  for  his  appearance,  county  adjoining  tlie  county  in  which  it  is  tri- 

duly  executed  and  acknowledged  as  a  deed  to  be  able. 

recorded,  and  must  serve  a  copy  thereof,  or  no-  2.  Where  the  action  is  triable  in  the  first  or  the 

tice  of  such  filing,  on  the  plaintiff's  attorney  eigth  judicial  districts,  the  motion  must  be 

with  his  notice  of  appearance,  or  within  twenty  made  in  the  district  where  the  action  is  triable; 

days  thereafter.  and  a  motion  on  notice  cannot  be  made  in  ^e 

In  such  an  action,  a  defendant,  at  any  time  first  district  in  an  action  triable  elsewhere, 

before  answering.may  apply  to  the  court,  on  no-  3.  The  last  two  subdivisions  do  not  apply  to  a 

tice  Eiccompanied  by  an  affidavit  showing  that  case  where  it  is  specially  prescribed  by  law  Uiat 

evidence  of  such  authority  has  not  been  served  a  motion  may  be  made  in  the  county  where  tibe 

on  him^  for  an  order  directing  the  attorney  for  applicant  or  other  person  to  be  affected  th^^y 

the  plaintiff  to  produce  evidence  of  his  authority  or  the  attorney  resides. 

to  begin  the  action.    On  such  motion,  a  request  4.  Unless  otherwise  ordered,  contested  mo- 

in  writing  to  the  plaintiff's  attorney  from  the  tions  shall  not  be  heard  at  a  q>ecial  term  held  at 

plaintiff;  or  his  agent,  to  begin  the  action,  or  any  the  time  and  place  with  the  tital  term,  except 

ratification  in  writing  of  his  action  on  behalf  of  in  an  action  on  the  calendar  for  tHtd  at  such  tenn, 

the  plaintiff;  shall  be  presumptive  evidence  of  and  in  which  the  hearing  of  the  motion  is  neoes- 

such  authority.  sary  for  the  disposition  of  such  action.    But 

Rule  66.    Substitution  of  attorney.    An  at-  %^  limitation  of  this   subdivision  shall  not 

torney  may  be  changed  by  the  order  of  the  court  ^^^P  ,^  /"^J;'^^  °^«,  >^^  «>^*y  ?^,  ^^±  ^.^ 

or  a  fudge  thereof  on  the  consent  of  the  party  f^ZfnfXh^^'ff''  ^^^  a  tnal  term,  is 

and  the  attorney,  or  on  application  of  the  party  ^^F  {„  ^^  w    ;,^^          ^;o*«^    oil  «^fS«n« 

or  attorney  on  notice  and  on  such  tern,  a,  shaft  ^^t'^tiStottidTa^ci  SoT^^ 

^  show  cause  must  be  returnable  at  the  ep^    I 

TITLE  10  term  for  the  hearing  of  litigated  motions,  extii    . 

Motioiis  where  the  special  rules  of  the  first  judic 

jnouons  district  shall  require  such  motion  to  be  nu    f 

Rule  60.  Time  of  notice  of  motion.  at  some  Other  term  of  the  ooiirtr 

61.  Ex  pjarte  modona.  ,         .        ,    .  6.  Except  in  the  first  judicial  district,  a  t     • 

Si:  S{SSSS«1'^.^°„5jSr  "  '"^"■*''-  tion  may.Be  made  in  any  county  in  the  disto    , 

64.  Answering  affidavits  on  motion.  m  which  18  Situated  the  county  where  the  act* 

66.  Papers  on  motion.  18  triable,  Or  in  a  coimty  in  any  other  disti 


6?:  T^CT  of  mo&.  adjoining  the  county  in  which  it  is  so  triable 

Rule  60.    Time  of  notice  of  motion.— Unless       Rule  64.    Answering  affidavits  on  motioL 
otherwise  provided,  notice  of  a  motion  in  an  ac-    If  a  notice  of  motion  be  served  at  least  ten  d 

nts 
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before  the  hearing  thereof,  it  may  contain  a  dispensed  with  by  order  of  the  court;  otherwise 
requirement  that  affidavits  to  be  used  in  answer-  the  order  may  be  set  aside  as  irregular,  with 
ing  the  motion  must  be  served  at  least  five  days  costs.  The  clerk  shall  not  enter  such  order  un- 
before  the  hearing,  and,  in  such  case,  such  less  the  motion  papers  are  filed  and  unless  the 
answering  affidavits  must  be  so  served,  or,  if  order  is  signed  by  the  justice  presiding  at  the 
answering  affidavits  be  not  so  served  they  shall  court  at  which  the  motion  was  heard, 
not  be  read  in  opposition  to  the  motion,  unless  «  i  i»o  i^  •  «  •  t»  i. 
the  court,  for  good  cause  shown,  shall  otherwise  *"*?  7^'  Opinion  on  panting  order.— When 
direct.  When  such  answering  affidavits  are  ^  opmion,  or  memorandum  m  writing,  is  de- 
served, the  moving  party  may  serve  affidavits  in  livered  at  or  before  the  order  is  filed,  it  shall  be 
reply  thereto  at  least  two  days  before  the  hear-  filed  with  the  order;  if  delivered  afterwards^  it 
ing.  shall  be  filed  when  handed  down.    Such  opinion 

shall  be  a  part  of  the  record  on  which  the  order 

Rule  65.  Paoers  on  motion. — ^The  party  mak-  was  made, 

ing  a  motion  shall  furnish  the  pap|ers  necessary  «•!»••»          z 

to  the  consideration  of  the  questions  involved  Rule  78.   Entry  of  iMMrs  m  county  other  than 

except  where  such  papers,  or  copies  thereof,  are  ^«re  motion  made. — ^When  the  affidavits  and 

in  the  possession  of  the  opposite  party,  when  they  papers  on  a  motion  are  required  by  law  or  by 

shall  be  produced  by  the  latter  on  notice  served  ""c  to  be  filed  and  the  order  to  be  entered  in  a 

with  the  motion  papers.      When  a  motion  is  county  other  than  that  in  which  the  motion  is 

made  in  an  action,  the  pleadings  therein  shall  niade,  unless  ordered  otherwise  the  clerk  shall 

always  be  deemed  before  the  court.  deliver  to  the  party  prevailing  in  the  motion,  the 

affidavits  and  papers  so  used  or  read  upon  the 

Rule  66.  Default  on  motion. — If  the  partv  motion,  with  a  note  of  the  decision  thereon^  if 
making  a  motion  fail  to  appear,  the  motion  shall  any,  and  the  order  directed  to  be  entered.  The 
be  denied  on  filing  a  copy  of  the  papers  served  party  to  whom  such  papers  are  delivered  shall 
and  costs  may  be  imposed.  If  a  party  does  not  caused  the  same  to  be  filed  and  the  order  en- 
oppose  a  motion,  or  shall  fail  to  furnish  the  pa-  tered  in  the  proper  county  within  three  days 
pers  demanded  on  due  notice,  the  moving  party  th«^after;  otherwise  the  order  may  be  vacated 
shall  be  entitled  to  the  order  or  relief  demanded,  as  irregular,  with  costs. 

on  proof  of  due  service  of  thenotice  or  ordo- to  ^^    ^^     Enrolling  and  docketing  order  in 

show  cause  and  papers  required  to  be  served  by  ^^^"tT  A  -.-a  ^5     T:  **™^"t'*  w*w;i  ux 

him,  unless  the  coilrt  or  jidge  direct  otherwise  ^^  "^^.T^  „  J«"  ^T^''?  **'^P''^!^* 

Costs  may  be  awarded  ii  the  discretion  of  the  ^l^T^*  ^j!^t  ^w^''''  """^^A  ^^^.^''^ 

court  or  judge.    This  rule,  so  far  as  it  permits  a  that  the  same  be  docketed  as  a  judgment     An 

judgment  by  default  or  iy  the  cons^t  of  the  order  affecting   the  title  to  real  prpp«-ty,  if 

idv^  party,  shall  not  extend  to  a  matrimo-  ^^^^1^  ^^  PlJl^^^^iJ^^^J^?^^^ 

nial  action  7        enrolled  and  docketed  as  a  judgment 

and  indexed  with  notices  of  pendency  of  action, 
Rule  67.  Transfer  of  motion.— -If  notice  of  a  »f  the  court  so  directs, 
motion  be  given  or  an  order  to  show  cause  be  re- 
turnable before  a  judge  who,  at  the  time  fixed  TITLE  12 
for  the  motion,  is  or  will  be  absent,  or  unable 

for  any  pther  cause  to  hear  it,  the  motion  may  Arrest,  Injunction  and  Attachment 

be  transferred  by  his  order,  made  before  or  at  ^  ,   „^    ^_  ,    .,           ,.    ,.     , 

the  time  when  the  motion  is  to  be  made,  or  by  ^"^*  ^'  ^tllX  •«^^^^°''  '^  °'^  °'  ''™"*  *^ 

the  written  stipulation  of  the  attorneys  for  the  81.  Proof  of  facts  relating  to  amount  of  bail  on  arrest. 

Earties,  to  another  judge  before  whom  it  might  82.  Order  of  an-wt;  how  ««ned;  contents. 
AV#»  hAPn  muHp                                                         ''83.  Apphcation  to  vacate  order  of  arrest,  reduce  bail 

ave  oeen  maae.  or  increase  security. 


TITLE  11 


84.  IsBuanoe  and  attestation  of  warrant  of  attach  • 
m«nt. 


Rule  80.   Afildavit  on  application  for  order  or 

Orders  warrant  to  be  filed. — It  shall  be  the  duty  of  the 

Rule  70.  Form  and  resettlement  of  oW.  attorney  to  file  the  petition  or  affidavit  on  which 

71.  Filing  papers  on  entry  of  order.  an  order  or  warrant  has  been  granted  withm  ten 

72.  Opimon  on  granting  order.  days  after  the  same  shall  have  been  served. 

mouLi  mS?  '°  '''*'"'*^  1°  <5ase  of  a  failure  so  to  file  such  petition  or 

74.  Enrolling  and  dooketing  order  in  certain  oases.  affidavit,  the  opposing  party  may  move  to  va- 

X     J  ^*te  the  order  or  warrant,  and  the  same  shall  be 

Rule  70.    Form  and  resettiement  of  order.—  vacated  by  the  court  or  judge  granting  it,  unless 

A  memorandum  of  the  determination  of  a  mo-  for  proper  cause  shown,  time  to  file  the  petition 

tion,  together  with  a  recital  of  the  papers  used  or  affidavit  shall  be  extended, 
thereon,  indorsed  on  or  appended  to  the  motion 

pap^  and  signed  by  the  court  or  iudge,  shall  Rule  81.   Proof  of  facts  relating  to  amount  of 

constitute  the  order;  but  nothing  nerein  con-  bail  on  arrest. — A  party  applying  for  an  order  of 

tained  shall  prevent  the  court  trom  making  an  arrest  in  an  action  shall  snow  by  affidavit  facts 

order,  either  origin^y  or  on  an  application  for  and  circumstaiices  from  which  the  amount  of 

resettlement,  in  more^extended  form.    Any  or-  bail  to  be  required  may  be  determined, 

der  m«^y  be  signed  with  the  judge's  usual  signar  •*,«-.     ^  .       ^              .         .       ^ 

ture  or  initialsy  xme  82.    Order  of  arrest;  how  signed;  con- 
tents.— An  order  for  the  arrest  of  a  party  shall 

Rule  71.    Filing  papers  on  entry  of  order. —  be  subscribed  by  the  attorney  for  the  party  ob- 

When  any  order  is  entered,  all  the  papers,  used  taining  the  order,  and,  unless  granted  by  the 

or,readonthemotionon  either  side,  shall  be  filed  court,  shall  also  be  signed  by  the  judge.     It 

with  the  clerk,  unless  already  on  file  or  filing  be  must  require  the  sheriff  forthwith  to  arrest  the 

1847 
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party  against  whom  it  is  directed,  if  found  TITLE  14 

within  his  county,  to. hold  him  to  bail  in  a  iin-Cr    » 

specified  sum,  and  to  return  the  order,  with  his  Pleadings 

proceedings  thereunder,  as  prescribed  by  law.  eaomgs 

Rule   00.  Formal  requirements  of  pleadingt. 

Rule  83.  Application  to  vacate  orfer  of  arrest,  g|:  S:^SSS?^:cSSS!fhSl  pl«dad. 

reduce  bail  or  increase  secunty. — ^Except  where  93.  Pleading  by  or  against  corporation. 

an  order  of  arrest  can  be  granted  only  by  the  ?*■  instniment  for  payment  of  money;  how  pfaadsd. 

court  a  defendimt  arreatel  mav  apply,  at  any  »«:  FlSSSSlSte^ntt""'*'"'- 

time  before  final  judgment,  or^  if  he  was  arrested  97.  Pleading  in  action  for  slander  of  a  woman. 

within  twenty  dayB  before  nnal  judgment,  at  JJ-  Private  statute;  how  pleaded, 

any  time  within  twenty  days  after  the  arrest,  to  igg;  ^l^T^mL^ttr^SS^n. 

vacate  the  order  of  arrest;  or  to  reduce  the  101.  Serviee  of  amendedpleadinc. 

amount  of  bail:  or  to  increase  the  security  given  }22-  J^^.??°  ^  correct  pieactins. 

bv  f  hp  nlftinf  iff  •  nr  frtr  cmt»^  nr  mnr**  of  thnsp  fnrma  ^^-  Striking  out  noatter  contained  m  a  pleading. 

/  ''V.®  P'*»"^»V '          .    ^     ,         ®  .    laOBe  lorms  k^   8^^^  ^^  frivolous  answer  or  reply, 

of  rehef.  together,  or  m  the  alternative.   In  a  case  105.  Motion  addressed  to  pleading, 

where  tne  order  of  arrest  can  be  granted  only  by  106-  Motion  for  judgment;  when  the  defect  appears 

the  court,  a  like  application  may  be  made,  at  io7.  Motion  f^judSPl^  when  the  defect  doesnot 

any  time  within  twenty  days  after  the  arrest,  api>ear  onfaoe  of  complaint. 

and  an  application  to  increase  the  security  given  }0g-  Determination  of  the  motion. 

by  the  plaintiff  mav.be  made  at  any  time  before  \%:  ^^^^l  S?S»:°^  dS:^do«  no»  w«r 

final  judjgment.    This  rule  shall  not  apply  to  an  on  face  of  answer. 

application  to  vacate  the  order  on  tne  ground  }}i-  Motion  on  reply.       .        ^^      .    ^. 

that  the  complaint  fails  to  set  forth  a  cause  of  "2.  Moti^^for.^udgmcnt  on  the  pleadings  after 

action  in  which  an  arrest  is  authorized  or  an  113.  Summaryiudgment. 

allegation  essential  to  an  arrest.  }}f- E*^**^^^^k?*®^**- um.  *    -..    1 

115.  Cost  on  motion  f  (Mr  bill  of  particulars. 

^   ,     -.      ,                        «....,          »  110-  Verification  of  bill  of  particulars. 

Rule  M.   Issuance  and  attestation  of  war- 
rant of  attachment — ^A  warrant  of  attachment  Rule  90.  Formal  requirements  of  {deadings* — 

against  property  must  be  subscribed  by  the  Each  separate  cause  of  action,  counterclaim  or 

plaintiiT's  attorney,  and,  except  where   it   is  defense  shall  be  separately  stated  and  numbered. 

granted  by  the  court,  by  the  judge.    If  granted  and  shall  be  divid!ed  into  paragraphs  numberea 

y  the  court,  the  warrant  may  be  subscribed  by  consecutively,  each  as  nearly  as  may  be  con- 

the  judge  holding  the  term  or  may  be  issued  by  taining  a  separate  allegation.    The  allegations 

the  clerK,  pursuant  to  order,  under  the  seal  of  contained  in  a  separately  numbered  paragraph 

the  court.    Where  it  is  subscribed  by  such  of  one  cause  of  action,  counterclaim  or  defense 

judge,  the  failure  to  enter  an  order  therefor  shall  may  be  incorporated  as  a  whole  in  another 

not  invalidate  the  warrant.  cause  of  action,  counterclaim  or  defense  in  the 

same  pleading  by  reference  without  otherwise 

TTTT  R  IS  repeating  them.    Denials  of  facts  allied  in  the 

riius  19  complaint  or  in  an  answer  and  denied  by  reply 

-D^    ml       #  T*  must  not  be  repeated  nor  incorporated  in  a  sepa- 

J£zten8ionot  imie  j^te  defense  or  counterclaim.    Any  fact  once 

Rule  85.  Affidavits  to  be  served  with  order  of  extension.  denied  shall  be  deemed  d^ed  for  all 'purposes 

86.  Extension  of  time  to  answer  in  action  on  note,  etc.  nf  th  p  nTpo/f  in  cr 

87.  Additional  extension  of  time  to  plead.  "'  ^^  pieauuig. 

88.  Affidavit  on  extension  of  time  to  answer  or  reply.  -m^   t      t%*        vmj<            t.              «.*«.^a 

Rule  91.     Pieadings;  how  subscribed. — A 

Rule  86.   Affidavits  to  be  served  with  order  of  plead>n«  must  be  subscribed  with  the  name  of 

extension.^Copies  of  aU  affidavits  used  on  an  the  attorney  for  the  party  or  of  the  party  if  ap- 

application  for  an  order  extending  time  must  be  peanng  m  person. 

served  with  a  copy  of  the  order.  ^^^  32    Conditions  precedent;  how  fileaded. 

Rule  86.   Extension  of  time  to  answer  in  ac-  ^eLTll^a^t^^t^^^^^^^ 

the  facts  constituting  performance,  but 
party  may  state  in  general  terms,  that  he,  c 

Snler  extending   the  time   to  plead  shall  be  the  conditions  of  such  contract  on  his  part, 

panted  without  notice  of  at  least  two  days  to  r^IcW.  Pleading  by  Of  against  corpomtioii.- 

the  plaintiflTs  attorney.  1  In  ^n  action  by  or  against  a  corporation,  the 

•n  1     oi»      Ajj.^      1     _*      .        «  xj        X  complaint  shall  state  that  a  plaintiff  or  defend- 

,^1?''  Si    ^^^t»??^  extension  of  tone  to  ^nt,  as  the  case  may  be,  is  a  oarporati^ 

riead— Where  t^e  time, to  SCTve  any  pleading  whether  domestic  or  foreign,  and  if  tfo  latt 

has  been  extended  by  stipulation,  or  order,  no  ^^^  ^^^  country  or  government  by  or  unc 

further  extension  shal  be  granted  by  order,  un-  ^^ose  laws  it  was  created. 

1m  at  least  two  days'  notice  of  the  application  2.  In  such  an  action,  the  plaintiff  need  1 

therefor  has  been  given  to  the  adverse  party.  prove,  upon  the  trial,  the  existence  <rf  the  f 

poration,  unless  the  answer  is  v^fied  and  c 

Rule  88.    Affidavit  on  extension  of  time  to  tains  a  specific  allegation  that  the  plaintiff, 

answer  or  reply* — ^  defendant's  time  to  answer,  the  defendant,  as  the  case  may  be,  is  not  a  r 

or  a  plaintifirs  time  to  reply  to  a  counterclaim,  poration. 

shall  not  be  extended  unless  the  party  applying  3.  In  such  an  action,  any  mistake  in  the  st 

for  the  same  shall  present  an  affidavit  showing  ment  of  the  corporate  name  is  waived,  no 

merits  in  support  of  such  extension.  the  misnomer  is  pleaded. 
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Rulea  94-107 


4.  The  provisions  of  this  rule  shall  apply  to  a 
proceeding. 

Rule  94.  Instrament  for  payment  of  money; 
how  pleaded. — Where  a  cause  of  action,  defense 
or  counterclaim  is  founded  upon  an  instrument 
for  the  pa3rment  of  money  only,  the  party  may 
set  fortn  a  copy  of  the  instrument  and  state 
that  there  is  due  to  him  thereon  from  the  ad- 
verse partv  a  specified  sum  which  he  claims. 
Such  an  allegation  is  equivalent  to  setting  forth 
the  instrument  according  to  its  legal  effect. 


party,  he  must  set  forth  in  the  affidavit  the 
grounds  of  his  belief  as  to  all  matters  not  stated 
upon  his  knowledge  and  the  reason  why  it  is  not 
made  by  the  party. 

Rule  101.  Service  of  amended  pleadmg. — If 
a  pleading  be  amended,  a  copv  thereof  must  be 
served  on  the  attorney  for  the  adverse  party. 
A  failure  to  answer  the  amended  pl^ding, 
within  twentv  da^rs  thereafter,  has  the  same 
effect  as  a  like  failure  to  answer  the  original 
pleading. 


Rule  96.    Pleading  judgment  oir  detennina-       Rule  lOS.    Motion  to  correct  jileading. — If 

tion.— In  pleading  a  jud^ent  or  other  deter-  any  matter  contained  in  a  pleading  be  so  in- 

minationof  a  court  or  officer  of  special  jurisdio-  definite,  uncertain  or  obecure  that  the  precise 

tion,   it  is  not  necessary  to  state  the  facts  meaning  or  application  thereof  is  not  apparent, 

conferring  jurisdiction,  but  the  judgment  or  de-  or  if  there  be  a  misjoinder  of  parties  plaintiff,  or 

t^mination  may  be  stated  to  have  been  duly  a  defect  of  parties  plaintiff  or  defendant,  or  if 

given  or  made  causes  of  action  be  improperly  united,  the  court 

_  .    ^     _.     ..      .    „.    ,       .    .     ^         T  °^y  order  the  party  to  serve  such  amended 

Rule  96.    Weadmg  m  libel  and  slander.— In  pleading  as  the  nature  of  the  case  may  require, 
an  action  for  libel  or  slander,  it  is  not  necessary 

to  state  in  the  complaint  any  extrinsic  fact  for        j^^^  103. ,  stxiking  out  mattor  contained  in  a 

the  purpose  of  showing  the  application  to  the  pleading.— If  any  matted,  contained  in  a  plead- 

plamtiff  of  the  defamatory  matter,   but  the  ,ng^  be  sham,  frivolous,  irrelevant,  redundant, 

plaintiff  may  state  m  general  terms  that  such  repetitious,  unnecessary,  impertinent  or  scanda- 

matter  was  published  or  spoken  concerning  him.  Jqus  or  may  tend  to  prejudice,  embarrass  or  delay 

Rule  97.   Pleading  in  action  for  slander  of  a  ^^®J*»'  ^Ji^  ^^,^?  ^^^'^'V  ^^  court  may  order 
Aiu«;  VI.    <rAYw«Mu«  «u  nvuvu  *v«  BMuv^*  va  •         j^  matter  stHckeu  out,  in  which  case  the 

woman.-In  an  action  of  slander  brought  by  a  ^^i^*;7,i  be  darned  amended  accoidi^ly,  or 

woman  for  words  imputing  unchastity  to  her,  it  ^bTcourt  may  order  an  amended  pleading  to  be 

w  not  necessaiy  to  allege  or  prove  special  dam-  ^^  ^^J^^  ^^^  objectiomible  mattei^ 

Rule  98.    Private  statute;  how  pleaded.— In       Rule  104.  Sham  or  fiivoloos  answer  or  reply, 

pleading  a  private  statute  or  a  right  derived  —If  an  answer  or  reply  be  sham  or  frivolous  the 

therefrom,  it  is  sufficient  to  designate  the  statute  court  may  treat  the  pleading  as  a  nullity  and 

by  its  chapter  number,  vear  of  passage,  and  give  judgment  wscordingly,  or  allow  anew  plead- 

title,  or  in  some  other  manner  witn  convenient  »^  ^^  be  served  upon  such  terms  as  the  court 

certainty.  deems  just. 

Rule  99.    By  irtiom  verification  made.— The  ,  ^^^  ^^'  ^  Motion  addressed  to  pleading.— 

verification  of  a  pleading  must  be  made  by  the  ^  motion  under  rules  one  hundred  and  two,  one 

affidavit  of  the  party,  or,  if  there  are  two  or  hundred  and  three  or  one  hundred  and  four 

more  parties  united  in  interest  and  pleading  to-  ^^^^  ^  noticed  withm  twenty  days  from  the 

gether,  by  at  least  one  of  them  who  is  ae-  service  of  the  pleading  to  which  the  motion  is 

quainted  with  the  facts,  except  as  follows:  addreesed.   The  time  to  make  such  motion  shall 

1.  If  the  party  be  a  domestic  corporation,  the  ^^t  be  extended  unless  notice  of  at  least  two 

verification  must  be  made  by  an  officer  thereof  days  of  an  aoplication  for  such  extension  be 

which  shall  be  deemed  a  verification  by  the  Pven  to  the  adverse  party. 

^^%  the  people  of  the  state,  or  a  public  officer  ^  ^^^  106.  Motion  for  judgment;  wh^  the 
in  their  behalf ,  be  the  party,  the  verification  may  ^e^^c*  appears  on  face  of  complaint.— Within 
be  made  by  any  person  acquainted  with  the  twenty  davs  after  the  service  of  the  complaint, 
facts  •'•''-  ^  j^jje  defendant  may  serve  notice  of  motion  for 
3.  if  the  party  be  a  foreign  corporation,  or  be  judgment  dismissing  the  complaint,  or  one  or 
not  within  the  county  where  the  attorney  has  Di^^e  causes  of  action  stated  therein,  where  it  ap- 
his office;  or  if  there  are  two  or  more  parties  pears  on  the  face  thereof:  .  ,.  ^.  .  , 
united  in  interest  and  pleading  together,  where  1-  That  the  court  has  not  jurisdiction  of  the 
none  of  them  acquainted  with  the  facts  is  P®??^°  °'  ^^^  defendant, 
with  n  that  county;  or  if  the  action  or  defense  be        2.  That  the  court  has  not  jurisdiction  of  the 

founded  upon  a  written  instrument  for  the  pay-  ™^^l  .  ^J^®  ^?^!^^.„ ,  ^11  •.    . 

ment  of  money  only  which  is  in  the  possession  of        3.  That  the  plaintiff  has  not  legal  capacity  to 

the  agent  or  the  attorney;  or  if  all  the  material  sue.  .  j-      1 

allegations  of  the  pleading  be  within  the  personal        4.  That  there  is  another  action  pending  be- 

knowledge  of  the  agent  or  the  attorney,  the  ver-  tween  the  same  parties  for  the  same  cause, 
ification  may  be  made  by  such  agent  or  attorney.        £.  That  the  complaint  does  not  state  facts 

sufficient  to  constitute  a  cause  of  action. 
Rule  100    Form  of  affidavit  of  verification. — 
The  affidavit  of  verification  must  be  to  the  effect        Rule  107.    Motion  for  judgment;  ^en  the 

that  the  pleading  is  true  to  the  knowledge  of  defect  does  not  appear  on  face  of  complaint.— 

the  deponent,  except  as  to  the  matters  therein  Within  twenty  days  after  the  service  of  the  com- 

itated  to  be  alleged  on  information  and  belief,  plaint,  the  defendant  may  serve  notice  of  mo- 

ind  that  as  to  those  matters  he  believes  it  to  be  tion  for  judgment  dismissing  the  complaint,  or 

rue.    If  it  be  made  by  a  person  other  than  the  one  or  more  causes  of  action  stated  therein,  on 
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Rules  108-116  COURT  RULES 

the  complaint  and  affidftvit  stating  facta  tend-        That  there  is  another  action  pending  between 

ing  to  show :  the  same  parties  for  the  same  cause. 

1.  That  the  court  has  not  jurisdiction  of  the  3.  That  there  is  an  existing  final  judgment  or 
person  of  the  defendant.  decree  of  a  court  of  competent  jurisdiction  ren- 

2.  That  the  court  has  not  jurisdiction  of  the  dered  on  Uie  merits  determining  the  same  cause- 
subject  of  the  action.  of  action  between  the  parties. 

3.  That  the  plaintiff  has  not  legal  capacity  to  4.  That  the  claim  or  demand  set  forth  in  the 
sue.  counterclaim  has  been  released. 

4.  That  there  is  another  action  pending  be-  5.  That  the  contract  on  which  the  cause  of 
tween  the  same  j^arties  for  the  same  cause.  action  alleged  in  the  counterclaim  is  unenforce- 

5.  That  l^ere  is  an  existing  final  judgment  or  able  under  the  provisions  of  the  statute  of  frauds, 
decree  of  a  court  of  competent  jurisdiction  ren-  Rule  one  hundred  and  eight  shall  apply  to  the 
dered  on  the  merits,  determining  the  same  cause  determination  of  the  motion. 

of  action  between  the  parties. 

6.  That  the  cause  of  action  did  not  accrue  ^^^  ^^l*  Motion  on  reply. — Within  ten 
within  the  time  limited  by  law  for  the  com-  days  after  service  of  a  reply,  the  defendant 
mencement  of  an  action  thereon.  niay  move  to  strike  out  the  r^hr,  or  a  s^>arate 

7.  That  the  claim  or  demand  set  forth  in  the  defense  therein,  on  the  ground  thhi  it  is  in- 
complaint  has  been  released.  sufficient  in  law  upon  the  face  thereof. 

.  8-  J^t  the  contract  on  which  the  action  is       j^^  ^^    ^^  ^    judgment  on  the  plead. 

founded  is  unenforceable  under  the  provisions  .  **■•*"*•.•   -^""y**  *y*  juu«jja«u»  vu  w^  t**^^^ 

of  Satute  of  frauds.  i^i/f*'-  "f^  lomti.-lt  either  party  be  en- 

•  9.  That  the  oaiue  of  action  did  not  accrue  t'*'«^  ^  judgment  on  Uie  pl«iding^  tie  court 

against  Sedef^iat  becwse  of  his  infancy  or  "VJ^  *>?  motion  give  judgment  accordinjdy,  and 

oSer  diiS)ility^  ^^^  without  regard  to  which  party  makes  the  mo- 
Rule  108.   Detennination  of  the  motion.— If       «„,.  <i,     «««-.«_.  4.^.1—^*     tin__  .« 

the  plaintiff  on  the  hearing  of  a  motion  specified  „„?^«  i:Z;:„  J^^^i  j!T!S^^^*!f^ 

in  t£e  bst  rule  shall  preset  affidavits  denying  f^Z^AA^^jy^J^^  ^ 

the  facts  aUegedby  tte  defendant  or  shall  rtati  ''T^'fl^^^^f^^'n,  ™nH«l  «h.M  «. 

facts  tendinTto  obviate  the  objection,  the  court  „„}-^L?"y***'  ^^'^  **'  ™P'"^'  '"'***  * 
may  hear  and  determine  the  same  and  grant  the       ,  ^ri.',jL„„„4  /„,  „  ^.^^  „,„. . 

motion,  and  in  ite  discretion 'allow  the  plaintiff  thl°^l,^Ji'^TyllL^^,f^'A  ;„H™-.t 

-  -meid  the  compkint  upon  such  terms  as  are  ^t-^^Xi    ^       ^^  ^    ludgment 

:  or  it  may  direct  that  the  questions  of  fact,  tu^^S^^S 

!h  shaU  be  clearly  and  succinctly  stated  in  Stf irfffclf, 

order,  be  tried  by  a  jury  or  referee,  the  find-  f^i^  7^1, 

injis  of  which  shall  be  reported  to  the  court  for  ■J*'''"?  "^  j  ,         .     .u      •  .•  ■       ^v    j 
!rrI_lL„ .  ^;*T^.  ^^r<.^,iJ^ti.  AKi^t:»n.  .nH  there  is  no  defense  to  the  action;  unless  the  de- 
lta action;  or  it  may  ovarule  the  objections,  and  f.„^„„*  h„  .ffij.^t  «,.«fh«,.,J^  .k.11  J.«- 


liroTft^LTxL^^^Teruti^^^^^^  rte^rerSn^onm;7o^.:;.dr^^^^^ 

Itch'shlu^K  SS^dt c^^^^^^  theplaintifforofanyotherperson^^^ 

the  order  be  tried  b/a  jury  or  r^^^  ^^^tJTo^Ti^^^^ 

of  which  shall  be  reported  to  the  court  for  !i^lrf„  r^^iSL„7^  ♦^^^  ^i^  ♦tJ^ 


i«  auiioii,  ur  IV  majr  uv^iui^  i,«c  u».jcv..^x*o,  »^«  fendant  by  affidavit,  or  other  proof,  shaU  show 

m  Its  discretion  may  allow  the  same  f  a^ts  to  be  ^  faks  aamay  be  deem^Tbythe  pge  h«r- 

alleged  in  the  answer  as  a  defense.    If  the  ob-  iL„*ur^x^«  «,ffi«;^«rfr^«*;*iJi»LI*^t^lir^ 

jecrtions  be  made  to  some  of  the  causes  of  action,  '""^  ^«  ^^^^^^^  sufficient  to  entiUe  him  to  defend. 

and  not  to  all,  jud^entmay  be  entered  as  pro-  ^^    ^^^     p^^  Judgment.-If  it    appear 

vided  m  section  mnety-six  of  the  cml  practice  that  guch  def^se^pliw^  to  part  of  pES- 

act  or  rule  one  hundred  and  mnety-five  of  the  Jifir^Ximv  o^Shat  ^y  pa/be  J^^ 

rules  of  civil  practice.  pl^j^^jg^  ^^y  j^^^  final  judgment  forthwith  iot 

RulelOe.  Plaintiff's  motion  on  the  answer.-  so  much  of  ^s  claim  as  such  drf«ise  does  not 

Within  1^  daj^ter  the  service  of  an  answer,  tltfJ^'^d^^^^n^^h^           ^  °^^ 

the  plaintiff  mly  serve  notice  of  motion  to  dis-  ^«  J"«*'  ^^  "*«  **^'^^  "^*y  ^  severed, 

miss  a  counterclaim  or  strike  out  a  defense  con-  r^^  h^^    q^^^  ^^^  motion  for  bill  of  psitio- 

sisting  of  new  matter  contained  therein,  where  ulare.— If  a  bill  of  particulars  be  directed,  as 

one  or  more  of  the  following  defects  appear  on  provided  in  section  two  hundred  and  forty- 

the  face  thereof:                     .....        .  .  seven  of  the  civil  practice  act,  the  court  or 

1.  That  the  court  has  not  jurisdiction  of  the  judge,  in  the  order,  may  impose  costs  of  the  mo- 
subject  of  the  counterclaim.  tion,  where  a  request  for  delivery  of  the  bill  has 

2.  That  the  defendant  has  not  legal  capacity  previously  been  made  but  not  complied  with, 
to  recover  on  the  counterclaim. 

3.  That  there  is  another  action  pending  be-  Rule  116.    Verification  of  bill  of  partknlsis. 
tween  the  same  parties  for  the  same  cause.  — If  a  pleading  be  verified,  a  biU  of  particular^ 

4.  That  the  counterclaim  is  not  one  which  directed  to  be  allowed,  also  must  be  verified  in 
may  be  properly  interposed  in  the  action.  like  manner  as  a  copy  of  an  account  is  required 

5.  That  tne  counterclaim  does  not  state  facts  to  be  verified  by  the  provisions  of  section  t~> 
sufficient  to  constitute  a  cause  of  action.  hundred  and  forty-six  of  the  civil  practice  acf 

6.  That  the  defense  consisting  of  new  matter 

is  insufficient  in  law.  TITLE  16 

Rule  110.    P^*«'«"«f«."ijJl^««J^^  Depositions  to  be  used  within  the  State 

does  not  appear  on  face  of  answer. — ^Withm  "^ 

ten  days  after  the  service  of  the  answer,  the  ^^*]^'  52?****??t?***J2?**""^?Sf?-     •♦; 

1.^^                      l^^x-  ^^r_^i.;^nr^,  ;,,j   '  ^^x  121.  Notice  of  taking  t«gtiiBony  by  dqKMtioB. 

plamtiff  may  serve  notice  of  motion  for  judgment  122.  AppUcation  for  an  ordoTor  a  diJoSuon. 

dismissing  a  counterclaim  on  the  pleadings  and  123.  Proof  on  appHoation  for  order  to  p«fp«i     » 

an  affidavit  tending  to  show:                .  i24.  Mou^^u^^S^"^"^ 

1.  That  the  court  has  not  jurisdiction  of  the  125.  Certain  paoers  relating  to  depoaitiona  to  be  ^     L 

subject  of  the  counterclaim .  126.  Service  and  settlement  of  intorogatoriea. 

ISM 


RULES  OF  CIVIL  PRACTICE  Rules  120-126 

Role  127.  Time  and  plaoe  of  taking  testimony;  adjoartt-    taken  by  depOBItiOD  for  use  in' an  action  about  tO 

128.  Pape^*^uthori.e  officer  or  penK>n  to  proceed     ^  {>«>"«^<^  j^ /  ^^^  of  record    the  M)plicant 

with  examination.  shall  present  to  the  court  m  which  the  action 

129.  Manner  of  taking  testimony  bjrdepoation.  may  be  brought  an  affidavit  Betting  forth  the 

130.  Spedid  pro^oM  as  to  depositions  taken  with-    ^^^^^  ^£  ^^e  controversy  which  is  ^ected  to 

131.  Provirions  relating  to  return  and  filing  of  dep-    be  the  subject  of  the  action  and  the  circumstan- 

ositions  and  papers  from  wi^out  the    ces  which  render  it  necessary  for  the  protection 

132.  wh<^dS>ositJon«  are  to  be  filed  and  kept  ^f  the  applicant's  rights  that  the  witness's  testi. 

133.  When  deposition  taken  without  the  state  may     mony  be  perpetuated. 

be  suppressed. 

IN        .  .         V         J            .  ^^^  ^^'    Motion  to  vacate  notice. — If  a 

Rule  120.  Deposition  to  be  used  on  motion. —  party  on  whom  a  notice  to  take  testimony  by 

Where  a  party  intends  to  make  or  oppose  a  mo-  deposition  is  served  shall  move  to  vacate,  modify 

tion  in  a  court  of  record  and  it  is  necessary  for  or  limit  the  same,  he  shall  specify  in  his  notice 

him  to  have  the  affidavit  or  deposition  of  a  per-  ^  motion  the  grounds  of  the  motion,  and  may 

eon  not  a  party  Jto  use  on  the  motion,  the  coiui;  support  the  same  by  affidavit,  whicn  shall  hi 

or  a  judge  authorized  to  make  an  order  in  the  served  with  the  notice  of  motion.    If  the  court 

case  may  make  an  order  appointing  a  referee  to  or  judge  who  hears  the  motion  shall  deem  that 

take  the  deposition  of  such  peison.    The  order  the  testimony  sought  to  be  taken  is  not  mate^ 

must  be  founded  on  proof  by  affidavit  that  the  rial  or  necessary  for  the  party  who  so^ed  tie 

appUcant  intends  to  make  the  motion,  or  that  notice,  or  for  any  reason  that  the  interests  of 

notice  of  a  motion  has  been  ffven  which  the  ap-  justice  would  not  be  subserved  by  sucii  exam- 

plicant  intends  to  oppose.  The  affidavit  must  mation,  an  oider  may  be  made  vacating  and  s€*- 

aroecify  the  nature  of  the  action  and  must  show  tjug  ^^^  ^jje  notice  to  take  the  testimony  or  lim- 

that  the  deposition  is  necessaiy  thereOn  and  j^jng  the  scope  of  the  examination.   If  the  court 

that  such  person  has  refused  to  make  an  affi-  or  judge  shafi  deem  that  the  testimony  should  be 

davit  of  the  facts  which  the  applicant  verily  be-  taken  at  a  time  or  place,  or  before  a  person, 

heves  are  within  his  knowledge.    One  day's  no-  other  than  specified  in  the  notice,  an  order  may 

tice  of  such  application  must  be  given  to  the  be  made  fixing  a  different  time  or  place  for  the 

attorney  for  each  party  who  has  appeared  in  the  taking  of  the  testimony,  and  designating  some 

action.     The  person  to  be  examined  may  be  other  person  to  take  the  same,  and  imposing 

subpoenaed  and  compelled  to  attend  as  on  a  reasonable  terms  or  conditions, 
trial  and  may  be  cross-examined  by  the  party  on 

whose  attorney  the  notice  has  been  served.  The  Rule  126.    Certain  pApers  relating  to  deposi- 

deposition  must  be  taken  by  question  and  an-  tions  to  be  filed.— ^A  stipulation  that  testimony 

swer  and  be  subscribed  by  the  witness  and  must  be  taken  by  de|)Osition  shall  be  filed  in  the  office 

be  delivered  to  the  attorney  for  the  part^r  who  of  the  clerk  before  any  proceedings  are  taken 

procured  the  order  unless  such  order  provides  a  thereunder,  unless  the  testimony  is  to  be  Uken 

different  disposition  thereof.  on  written  interrogatories  only  and  the  interrog* 

atories  are  settled  by  the  stipulation  and  made  a 

Rule  121.   Notice  of  taking  testimony  by  dep-  part  thereof.    If  an  order  tp  take  testimony  b^ 

osition. — The  notice  of  taking  testimony  by  deposition  be  made  by  a  judge,  out  of  court,  it 

deposition  shall  contain  the  title  oi  the  action  must  be  entered  in  the  office  of  the  clerk, 
and  be  subscribed  with  the  name  and  address  of 

the  person  giving  the  same  and  shall  be  served  Rule  126. .  Service  and  settlement  of  interog* 

at  least  five  days  before  the  time  specified  therein  atories. — ^When  written  interrogatories  are  re- 

for  the  taking  of  the  testimony.  quired,  thev  may  be  settled  by  consent  of  the 

parties.    If  they  are  not  so  settled,  interroga- 

Rule  122.  Application  for  an  order  for  a  dep-  tories  and  croes-interro^tqries  shall  be  served 
oaition. — If  a  party  desire  to  take  the  deposition  and  settled  as  follows:  the  interrogatories  shall 
of  an  adverse  party  or  a  witness  to  obtain  in-  be  served  within  ten  days  after  the  entry  of  the 
formation  to  enable  him  to  draw  a  complaint,  he  order  or  the  ^ling  of  the  stipulation  which  pro- 
shall  apply  for  an  order,  or  if  he  shall  apply  for  vides  for  written  interrogatories;  croes-inteirog- 
an  order  to  take  testimony  by  deposition  under  atories  shall  be  served  within  ten  days  after 
any  provision  of  article  twenty-nine  of  the  civil  the  service  of  the  interrogatories,  unless  a  dif- 
practice  act,  he  must  present  proof  by  affidavit  erent  time  is  fixed  by  order  or  consent.  If 
that  statutor^r  grounds  exist  for  taking  the  same:  a  party  shall  fail  to  serve  cross-interrogatories 
tJiat  the  testimony  of  such  person  is  material  within  the  time  limited  therefor,  he  shall  be 
and  necessary  for  the  party  making  such  ap-  deemed  to  have  waived  his  right  to  propound 
plication,  or  the  prosecution  or  defense  of  such  cross^interrogatories  to  the  person  whose  de- 
action.  If-  an  adverse  party,  or  the  original  pHOsition  is  to  be  taken;  but  where  the  examina- 
owner  of  a  claim,  whose  testimony  is  sought,  be  a  tion  may  be  partlv  oral,  he  may  appear  and. 
corporation,  joint-stock  or  other  unincorporated  cross-examine  orally  as  to  the  matters  elic- 
association,  the  affidavit  must  state  the  office  or  ited  by  the  adverse  partv  by  oral  questions, 
position  in  such  corporation  or  association  held  Either  party^  within  two  days  after  the  service 
Dy  the  person  whose  testimony  is  material  and  of  the  croa»-interrogatorie8,  or  wiUu'n  two  days 
necessary.  If  the  production  of  books  and  after  the  time  to  serve  cross-interrogatories  has 
papers  be  desired,  the  affidavit  must  describe  expired,  may  serve  on  the  adverse  party  a  notice 
them,  so  far  as  practicable,  and  state  facts  to  of  not  less  than  two  nor  more  than  ten  days  of 
show  that  their  production  is  material  and  the  settlement  of  the  interrogatories  and  cross- 
necessary,  interrogatories  before  a  justice  of  the  court  or  a 

county  judge.   Either  party  shall  be  allowed  to 

Rule  128.    Proof  on  application  for  order  to  insert  any  questions  pertinent  to  the  issue.    If 

perpetuate  testimony  for  future  action. — On  an  neither  party  serve  such  a  notice  within  the 

apiuication  for  an  order  allowing  testimony  to  be  time  limited  therefor,  the  interrogatories  and 
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cros»-inteiTOgatorie8  are  to  be  deemed  settled  as  bered  or  otherwise  identified,  in  writing  tlimon, 

served  and  diall  be  allowed  without  notice.  by  the  officer  or  person  taking  the  depoeition, 

wno  must  subscriDe  his  name  tho^to; 

Rule  127.  TimeandiriMeoftaldngtestimoiiy;  2.  He  shall  subscribe  his  name  to  each  singje 

adjoumments-— The  officer  or  peraon  before  gheet  of  the  deposition; 

whom  testimony  is  to  be  taken  wholly  or  partly  3.  He  shaU  annex  to  the  deposition  the  pmpm 

on  oral  questions  shall  proceed  with  the  &am-  authorising  him  to  proceed  with  the  ezamma- 

ination  at  the  time  and  place  dwignated  there-  tion,  together  with  the  interrogatories,  if  any; 

for,  unless  the  examination  be  adjourned.   Any  4.  He  shall  annex  to  each  deposition  his  cer- 

examination  for  the  taking  of  testimony  by  dep-  tificate  setting  forth : 

osition  may  be  adjourB^,  from  time  to  time,  a.  That  the  witness  was  duly  sworn,  and  that 

by  the  officer  or  person  before  whom  it  is  to  be  the  deposition  was  duly  taken  and  is  a  true  rec- 

taken;  provided,  however,  that  an  examination  ord  of  the  testimony  of  the  witness  and  of  all 

within  the  state  aaall  not  be  adjourned  to  a  questions  and  answers  required  to  be  insoted; 

place  outside  the  county  contaimng  the  place  b.  That  the  signature  of  the  witness  to  the 

designated  in  the  notice  or  order.  deposition  and  any  exhibit  or  copy  attached 

thereto  is  genuine; 

Rule  128.   Papen  to  authoxize  officer  or  per-  c.  A  stetement  of  all  appearances  by  the  part- 

son  to  proceed  witn  examination. — ^Before  pro-  {^  £^^d  attorneys. 

oeeding  with  an  examination  under  a  commis-  5.  Qq  the  completion  of  the  examination,  he 

sion,  order,  stipulation  or  notice  for  the  taking  ghaU  inclose  in  a  sinjgje  packet,  securely  sealed, 

of  testimony  by  deposition,  the  officer  or  person  the  deposition  or  depositions  and  all  papere  re- 

before  w;hom  it  is  to  be  taken  shall  have  the  quired  to  be  annex^th»eto; 

conmiission,  the  stipuktion  or  a  certified  copy  g.  if  the  notice,  stipulation  or  order  contain  a 

thereof,  if  the  stipulation  shall  have  been  ffied,  a  direction  to  return  tiSe  deposition  by  maiL  or  if 

certified  copy  of  the  order  or  a  copy  of  the  notice,  there  is  no  direction  as  to  the  manner  of  tne  re- 

as  the  case  may  be,  under  which  he  is  authorised  turn,  he  must  immediately  deposit  the  packet 

to  act,  together  with  proof  of  service  of  any  in  the  postoffice.  postage  prepaid,  and  addressed 

order  or  notice  required  to  be  served.    If  he  to  the  clerk  with  whom  it  is  required  to  be  filed 

shall  have  only  the  notice  for  taking  depositions  at  his  office* 

provided  for  in  section  two  himdred  and  ninety  7.  if  there  be  a  direction  to  return  the  same 

of  the  civil  practice  act,  with  proof  of  service  by  an  agent  of  the  party,  at  whose  instance  the 

thereof,  he  shall  require  the  party  at  whose  in-  testimony  is  taken,  the  packet  so  addressed  must 

stance  the  notice  was  served,  or  the  counsel  by  b^  delivered  to  the  agent; 

whom  he  is  represented  at  the  h^ng,  to  make  g,  a.  notice,  stupulation  or  order  for  the  taking 

affidavit  that,  to  the  best  of  his  knowledge,  in-  ©f  a  deposition  before  two  or  more  persons  may 

formation  and  belief,  no  motion  has  been  made  be  executed  by  one  or  more  of  them, 
under  section  two  hundred  and  ninety-one  of  the 

civil  practice  act  to  modify  or  vacate  the  notice.  Rule  181.    Provitioiis  rdating  to  filing  ol 

or,  if  made,  that  the  motion  has  been  heard  ana  depositions  and  papers  from  without  &e  state, 

denied  ana  that  na  stay  of  proceedings  in  the  — ^The  following  provisions  shall  apply  to  the 

matter  is  in  force.    If  the  testimony  is  to  be  filing  of  depositions  and  papers  from  without 

taken  without  the  state,  such  officer  or  person  the  state: 

shall  also  be  provided  by  counsel  for  the  puty  1.  If  a  packet  containing  such  depositions  and 

seeking  the  examination  with  a  copy  of  this  title  papers  be  delivered  to  an  ag^t,  he  must  d^ver 

of  the  rules  and  of  article  twenty-nine  of  the  it  to  the  clerk  to  whom  it  is  addressed  or  to  a 

civil  practice  act.    Proof  of  service  of  any  order  judge  of  the  court,  on  the  making  of  an  affidavit 

or  notice  referred  to  in  this  rule  shall  be  made  by  the  agent  that  he  had  received  it  from  the 

by  affidavit.  hands  of  the  officer  or  person  who  took  the  dep- 
osition and  that  it   had  not  been  opened  or 

Rule  129.     Manner  of  taking  tostimony  by  altered  since  he  received  it; 


deposition'. — On  the  oral  examination  of  a  per-        2.  If  the  apent  be  dead,  or,  from  sickness  or 

son  whose  testimony  is  to  be  taken  by  deposi-  other  disability,  is  unable  to  deliver  the  packet 

tion,  either  within  or  withoCit  the  state,  the  oral  personally,  it  must  be  received  by  the  clerk  or 

examination  shall  be  conducted  in  the  same  man-  judge  from  the  hands  of  another  person,  on  tiie 

ner  as  on  the  trial,  except  that  an  objection  to  making  of  an  affidavit  by  the  latter  that  he  had 

any  question  neea  not  be  noted,  and  may  be  received  it  from  the  agent;  that  the  agent  is 

raised  upon  the  trial,  unless  it  be  an  objection  to  dead,  or  otherwise  unable  to  deliver  it;  that  it 

form  only,  which  must  be  noted.    A  deposition,  has  not  been  opened  or  altered  since  he  received 

when  completed,  must  be  read  carefully  to  the  it;  and  that  he  beheves  that  it  has  not  been 

pereon  examined  and  subscribed  by  him .  opened  or  altered  since  it  came  from  the  hands  of 

In  an  examination  within  the  state  before  a  the  officer  or  person  who  took  the  deposition: 
person  other  than  a  judge  of  the  court,  if  a  wit-        3.  The  clerfe  or  judge  who  receives  thepaac< 

ness  refuses  to  answer  a  question,  such  refusal  must  indorse  thereon  the  time  of  receipt  ai 

may  be  reported  to  the  court  or  judge,  who  shall  opening  thereof  and  immediately  file-  it  in  t 

determine  if  the  witness  should  answer.  office  of  the  clerk  together  wilii  the  affidavit 

^  .    .^«    ^      .  .         .  .  ^   J        .^.  thepereon  who  delivered  it  to  him; 

Rule  180.  Special  provisions  as  to  depositions        4  jf  the  packet  be  transmitted  through  t 

taken  without  the  state.—An  officer  or  person  post-office,  the  clerk  to  whom  it  is  adc&ess 

before  whom  testimony  is  taken  without  the  ^^^^  receive  it  from  the  post-office,  open 

state  shall  comply  with  the  following  directions :  indorse  thereon  and  sign  a  like  note  of  the  tB 

1.  If  an  exhibit  be  produced  and  proved,  he  of  the  receipt  and  opening  thereof,  and  imn 

shall  annex  to  the  deposition  the  exhibit,  or  a  diately  file  it  in  his  office, 
copy  Uiereof  if  the  ongtnal  be  not  surrendered, 
suDsoribed  by  the  witness  proving  it,  and  num-       Rule  182.   Where  depositions  are  to  be  fil 
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and  kept. — ^Each  depoeition,  and  the  papers  re-  or,  in  case  of  a  subpoena  requiring  the  produo- 

quired  to  be  annexed  thereto,  shall  be  filed,  tion  of  books  or  papers,  at  least  five  days  before 

within  ten  days  after  its  completion  and  return,  the  day  on  which  the  witness  shall  be  com- 

in  the  office  of  the  clerk  ot  the  court,  in  the  manded  to  appear.    A  part^  to    an  action  or 

county  in  ^ich  the  action  is  triable  or  special  proceeding  in  which  a  deposition  is  sought  to  be 

proceeding  pending  unless  such  filing  is  waived  taken  or  a  wHness  subpoenaed  to  attend  and 

by  stipulation.  Each  deposition,  and  the  papers  pve  his  deposition  may  apply  to  the  court  which 

annend,  shall  remain  on  file  with  such  clerk,  issued  the  subpoena,  on  one  day's  notice,  to  va- 

unless  otherwise  provided  by  stipulation  of  the  oate  or  modify  such  subpoena, 

parties,  or  unless  the  court,  by  order,  directs  -*.-.„    ^     .  .             .  •     •     - 

them  to  be  filed  with  another  cleric.     They  RtaelST.  Ponisbment  of  disobedient  witness, 

aball  always  be  open  to  the  inspection  of  the  "^^  P">of  by  affidavit  that  a  person  to  whom  a 

parties,  each  of  whom  is  entitled  to  make  coiMes  subpoena  has  been  ismied  refuses  or  fails  to  obey 

thereof.  ^^  subpoena;  to  be  duly  sworn  or  affirmed;  to 

testify  or  answer  a  question  propounded  to  him ; 

Ride  138.    When  deposition  taken  wxtkout  ^  produce  a  book  or  paper  which  he  has  been 

the  state  may  be  suppressed.— If  a  deposition  subpoenaed  to  produce;  or  to  wibscribehis  d€|>. 

taken  without  the  state  has  been  improperly  or  option  when  correctly  taken  down,  a  justice  of 

irregularly  taken  or  returned,  or  the  attorney  for  the  supreme  court  or  a  county  judge  shall  grant 

either  party  has  practiced  any  fraud,  or  unfair  or  «^  order  requiring  such  person  to  show  cause  be- 

over-reachmg  conduct,  in  respect  of  such  dci^  ^^^f  the  supreme  court,  at  a  time  and  place  speci- 

osition,  an  order  for  the  suppression  of  the  dep-  "^>  Y  y    •  should  not  appear;  be  swam  or  af- 

oeition  may  be  made  by   the  court,  on  the  fiwned;  testify;  answer  a  question  propounded; 

application  of  the  party  aggrieved,  after  notice  produeeabook  or  paper;  or  subscribe  his  deporn- 

to  the  adverse  party.    If  it  appear  that  a  resi-  t'on,  as  the  case  may  be.  Such  affidavit  shall  also 

dent  of  the  state  whose  deposition  was  taken  set  forth  the  nature  of  the  action  or  proceeding  in 

without  the  state  could  have  been  subpoenaed  ™ich  the  testimony  is  sought  to  be  taken^  and  a 

to  attend  the  trial,  his  deposition  may  be  sup-  copy  of  the  pleadings  or  other  papers  defining  the 

pressed  unless  he  resides  more  than  one  hundred  issues  m  such  action  or  proceeding,  or  the  facte 

miles  from  the  place  of  trial.  to  *>«  proved  therein.    On  the  return  of  such 

order  to  show  cause,  the  supreme  court,  on  such 

TITLE  16  affidavit  and  on  the  original  petition,  and  on 

such  other  facte  as  shall  appear,  shall  determine 

Depositions  to  be  used  without  the  State  whether  such  person  should  be  required  to  ap- 

'^  pear;  be  sworn  or  affirmed;  testify:  answer  the 

Rule  136.  SubDwna  to  compel  att«iuiftn<»  of  ^toe«  t^  question   prcw)ounded:  produce  the  book   or 

obtain  testimony  for  use  without  the  state     Jr«^^«.  ^«  ^..u- :u^  u:    5 rx*  -.  xi. 

andprooeedincsthenoo.  paper;  or  subscribe  his  deposition,  as  the  case 
137.  Punishment  of  disobedient  witness.  ma^  be,  and  may  prescribe  such  terms  and  con- 
ni4  ««€««.  J.  iA*j  M  ditions  as  shall  seem  proper.  On  proof  of  a  fail- 
Ride  186.  Subpoena  to  compel  attendance  of  j^  qj  refusal  on  the  part  of  any  person  tO  comply 
i^tness  to  obtam  testunony  for  usewithout  the  ^th  any  order  of  the  court  nidTon  such  detS- 
state  Mid  poceedmgs  thereon.--The  petition  mination,  the  court  or  judge  shall  make  an  order 
pr«cribed  by  sectioh  three  hundred  and  eleven  requiring  such  a  person  to  show  cause,  before  it 
of  the  civil  practice  actmust  state  ^eneraUy  the  or  him  at  a  time  and  place  therein  specified,  why 
nature  of  the  action  or  proceeding  m  which  the  guch  person  should  not  be  puni^  foi  the 
testimony  is  sought  to  be  taken,  Mid  that  the  offense  as  for  a  contempt.  On  the  return  of 
testimony  of  a  witnws  is  maten^  to  the  issu«  ^^  order  to  show  cause  the  questions  which 
presented  m  such  action  or  proceeding,  and  shall  ^g^  ^ust  be  determined  a«  on  a  motion.  If 
set  forth  the  substance  of^  or  have  annexed  guch  failure  or  refusal  be  established  to  the 
thereto,  a  copy  of  the  commiwion,  order,  notice,  satisfaction  of  the  court  or  judge  before  whom 
consent  or  other  authority  under  which  the  depo-  the  order  to  show  cause  is  made  returnable,  the 
sition  IS  taken.  If  an  application  be  made  for  a  court  or  judge  shall  prescribe  the  punishment  as 
subpoena  to  compel  the  production  of  books  or  jq  ^he  case  of  a  recalcitrant  witness  in  the 
papers,  the  petition  shall  speciftr,  as  nearly  as  supreme  court, 
the  applicant  can,  the  particular  books  or  papers 

the  production  of  which  is  sought,  ana  snow  TITLE  17 
that  the  applicant  has  reason  to  believe  that  such 

books  or  papers  are  in  the  possession  of,  or  under  Perpetuation  of  Testimony  in  Real  Property 

the  control  of,  the  witness  and  are  material  on  Actions 

the  issues  presented  in  the  action  or  proceeding  „,,«„„.. 

in  which  the  deposition  of  the  witness  is  sought  ^"'^  ^^  J^^JSiSS!**"****  testimony  in  real  prop- 
to  be  taken.  Unless  the  court  or  judge  is  satis- 
fied that  the  application  is  made  in  good  faith  to  Rule  138.  Petition  to  perpetuate  testimony 
obtain  testimony  within  sections  three  hundred  In  real  nroperty  acttons. — A  person  desiring  to 
and  ten  and  three  hundred  and  eleven  of  the  take  a  deposition  and  to  perpetuate  testimony 
civil  practice  act,  the  application  for  the  produc-  in  any  action  or  proceeding  involving  a  question 
tion  of  such  books  or  papers  shall  not  be  granted,  as  to  title  to  real  property  in  the  state  of  New 
If  the  subpoena  direct  the  production  of  books  York  as  prescribed  in  the  civil  practice  act  may 
or  papers,  it  shall  specify  the  particular  books  or  present  to  a  justice  of  the  supreme  court  a  peti- 
papers  to  be  produced,  and  shall  specify  whether  tion,  dulv  verified,  setting  forth  as  f oUows : 
the  witness  is  required  to  deliver  sworn  copies  of  1.  A  description  of  the  real  property  in  rela- 
such  books  or  papers  to  the  commissioner,  or  to  tion  to  which  liie  petitioner  desires  testimony 
produce  the  original  thereof  and  deposit  the  taken  and  perpetuated,  the  estate  of  the  peti- 
same  with  the  commissioner.  The  subpoena  tioner  therein,  whether  in  fee  or  for  life,  or  for 
muat  be  served  on  the  witness  at  least  two  days,  a  term  of  years,  and  whether  he  holds  as  heir, 
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derlMeoTpurchaaer,  or  aatnutee  of  an  exprees  — -mn  4a 

tnwt;  TITLE  W 

2.  That  the  property  at  the  date  of  the  peti- 

tion  ia  and  for  one  year  next  preceding  has  been  LhangB  or  venue 

in  his  poaeession  or  the  possesiion  of  bimaelT  and  Rule  us.  stay  of  □TODHdiiici  («  shvice  nt  itaat. 

Ouae  from  whom  he  derives  title«ather  aa  sole  !«■  Dmwiafotohfnaeof  pl««p(tn«l. 

owner  or  aa  joint  tenant  or  as  tenam  in  common;  "^-  T.k.o,rf«io(«d»ch«*n,;H^ott™i. 

3.  A  general  statement  of  theCactaas  to  which  Kuig  145,  stay  o{  procaedlng  for  change  of 
teatimony  is  to  be  taken  and  the  circumstances  venue. — No  ord»  to  stay  procoedinna  for  the 
which  reader  it  neceBsary  for  the  protection  of  purpoae  of  moving  to  chiJige  the  ■nUce  of  trial 
the  petitioner's  rights  that  the  proposed  testi-  ghafi  be  Kranted  unleaa  it  diall  ^pcar  from  the 
"nonyshould  be  perpetuated;  papers  that  the  defrndant  has  used  due  diii- 

4.  The  namea  and  reaidencea  of  the  persons  to  genee  in  preparing  the  motion  for  the  earlirai 
be  erajnined;  practicable  oay  after  iaaue  joined.    Such  oiiier 

6.  The  nam*a  and  reaidencea  of  persons  having  ghall  not  stay  the  plaintiff  from  takinn  anv  step, 

iotereats  whioh  may  be  adversely  affected  by  the  fxxxpt  subpoenaing  wituswea  for  the  trial;  witt- 

teetimony  souj[ht  to  be  taken,  bo  far  aa  auoh  out aspecialclausetothateffect. 
names  and  residencee  ore  within  the  knowledge 

of  the  petitioner;  or,  where  such  names  and  resi-  r^^  145,    Denumd  for  change  of  place  of 
dencea  cannot  be  ascertained,  a  statement  of  the  trial. — If   tte  defendant   in  an  action   in   the 
claaa  of  peraona  having  intereats  which  may  be  supreme  court  demand  that  the  actiun  be  tried  in 
BO  adversely  aSected;  the  proper  county,  his  attorney  must  serve  on 
6.  Any  other  fact  necessary  to  ahow  that  the  the  plaintiff's  attorney  with  the  answer,  or  be- 
case  comes  within  the  provisiona  of  the  civil  fo^  aerviee  of  the  anawer,  a  written  demand 
practice  act  relating  to  such  depoeition.  accordingly.     The  demand  muet  specify   the 
county  where  the  defendant  requires  the  action 
TITLE  18  '"  ^  tried.     If  the  plaintiff's  attorney  fail  to 
aerve  his  written  conaait  to  the  chanae  as  pro- 
Discovery  aad  Inspection  poeed  by  the  defendant  within  five  daj-s  after 
service  of  the  demand,  the  defendant's  attorney, 
within  ten  days  thereafter,  may  serve  notice  of 
y  or  ia^wction.  amotion  to  change  the  place  of  tri^. 


order  reauirine  an  adverse  party  to  ^ow  cauae  trial  of  an  action  in  the  supreme  court  shall  be- 
why  he  should  not  be  compelled  to  produce  and  come  effective  upon  the  entry  thereof  in  the 
discover,  or  to  give  an  inspection  and  copy  of,  or  office  of  the  clerk  of  the  county  from  which  the 
permission  to  take  a  copy  or  photograph  of,  a  place  of  trial  iBchaDged;but  for  the  putrioseB  of 
Sook,  document,  paper,  machine  or  oilier  article,  an  appeal  therefrom,  the  place  of  trial  is  doomed 
or  to  make  a  discovery  of  any  article  or  property  unchanged, 
in  his  possession  or  under  his  control,  relating  to 

the  merits  of  the  action  or  of  the  defense  therein.  TITLE  SO 

Such  order  to  show  cause  shall  be  granted  on  an 

affidavit  showing  that  the  book,  document.  Notice  of  Trial  and  of  Issue 

paper,  machine,  article  or  property  whereof  dis-  „  .  ^^  NotiMof  trid 


]ught  is  not  in  the  pos- 

Rnle  150.    Notice  of  trial.— At  any  time  after 

the  joinder  of  issue  and  at  least  fourteen  dvi 

before  the  commencement  of  the  term,  or  toe 

opening  of  an  adjourned  term,  either  party  may 

Rule  141.    Hearing  of  appllcatioa;  order.^    serve  a  notice  01  trial. 

On  the  return  of  such  order  to  show  cause,  the    , 

court  shall  make  such  an  order  with  respect  to  Jf  Rule  151.  Note  of  issue.— A  party  who  has 
the  discovery  or  Inspection  prayed  for  as  justice  aerved  a  notice  of  trial  shall  file  with  the  clerk  ■ 
requires.  The  order  for  discovery  or  inapection  note  of  issue  stating  the  title  of  the  action,  the 
shall  specify  the  time,  place  and  manner  in  names  of  the  attorneys,  the  time  when  the  last 
whiehit  iatobemade.  The  ordei  may  stay  any  pleading  was  served,  the  nature  of  the  iasut 
other  proceedings  in  the  action  until  such  order  whether  of  fact  or  of  law,  and,  if  an  issue  01 
shall  have  been  complied  with  or  vacated.  fact,  whether  it  ia  triable  by  a  jurj-  or  by  the 

court  without  a  jury^  and  the  psrticular  natur- 
Rule  US.  Referee  to  superintend  discovery  and  object  of  the  action.  The  note  of  issue  shi 
or  inspection. — If  discovery  or  inspection  be  befiiedatlcast twelvedaysbeforethecommen 
directed,  a  referee  may  be  appointed  by  the  or-  ment  of  the  term.  The  el«ic  therfupon  mu 
dertodirect  and  supenntend  it,  whose  certificate  enter  the  cause  upon  the  calendar  according' 
unleassetasidebythe  court,  ispreaumptive, and,  the  date  of  issue.  The  clerk  muet  prepare  tl 
except  in  proceedings  for  contempt,  conclusive  calendar  and  have  the  neceasaij'  topics  rest 
evidence  of  compliance  or  non-compliance  with  for  distribution  at  least  five  days  before  the  cot 
the  terms  of  the  order.  mencement  of  the  term. 

ItM 


RULES  OF  CIVIL  PRACTICE  Rules  155-163 

TITLE  21  ^^  upon  the  usual  notice  unless  otherwise  pro- 

videa  in  the  stipulation. 

'^^^  Rule  160.   Pftpers  to  be  furnished  on  trial.— 

Bale  155.  Order  oontaininf  stay.  If  the  issue  be  brought  to  trial  b^  the  plaintiff, 

JS2-  S^?J?**°  '**!  dismiawU  of  oompUiat.  he  must  fumic^  the  court  with  copies  of  the  sum- 

159.  StipulAtioo  for  (rial  elaewhere  than  at  court  if  any  has  been  made;  if  the  issue  be  brought  to 
,^^  B  bouse.  trial  by  the  defendant,  they  must  be  furnished 

160.  Papers  to  be  furnished  on  tnal.  K-.,  ♦Vi«^«f««^«««. 

161.  Opening  and  dosiiisepeeohes  and  ezaminations.  oy  tne  aeienoant.                                             .    „   l 

162.  Production  of  books  and  papers  by  library  On   each  pleading  thUB  fumished,   shall  be 

associations,     public     departments    and  plainly  designated  the  parts  thereof  claimed  to 

163.  App^!!S?n  for  Older  to  pioduoe  prisoner  as  a  ^  admittedoT  controverted  by  the  succeeding 

witness.  pleading. 

164.  Jurors  may  be  excluded  from  court  room. 

165.  Entry  of  verdict.                  , .,       ,       ^  Rtile  161.   Opening  «nd  closiJig  Speeches  a&d 

166.  Defect.inpie«iin«s;  variance;  failure  of  proof.  eMUttinationB.— Unless  Otherwise  directed,  each 

Rule  155.  Order  containing  stay.— An  order  P^^y  shall  open  his  case  before  aiiy  evidence  is 
served  less  than  ten  days  before  the  beginning  introduced  and  no  other  opening  shall  be  per- 
of  a  term  in  which  an  action  may  be  reached  for  niitted.  One  counsel  only  on  each  side  shall  ex- 
trial  shall  not  stay  proceedings  unless  made  by  amii^e  or  cross-examine  a  witness.  One  counsel 
the  judge  who  is  appointed  to  hold  such  term,  only  on  each  side  shall  sum  up  and  he  sh^  not 
nor  unless  such  stay  is  contained  in  an  order  to  occupy  more  than  one  hour  unless  by  permission 
«how  cause  returnable  on  the  first  day  of  such  of  the  jud^e.  While  addressing  the  court,  ex- 
term,  in  which  case  it  shall  not  operate  to  pre-  amming  witnesses  or  summing  up,  counsel  shall 
vent  the  subpoenaing  of  witnesses  or  placing  stand, 
the  cause  on  the  calendar. 

This  shall  not  apply  to  orders  of  the  appellate  ^^^  l^^*    Production  of  books  and  papers 

division  or  of  a  judge  thereof.  ^J  library  associations,  public  departments  and 

officers. — No  subpoena  duces  tecum  requiringa 


any ^ ^ ^  « ^-*,.«v.— 

therein  shall  fail  to  bring  thesame  to  toial  *^e  trial  of  an  action  "or  proceeding  before  a 

within  a  reasonable  time  according  to  the  course  ®ourt  or  referee,  books,  papers  or  other  docu- 

and  practice  of  the  court,  the  defendant,  at  any  ments  or  writings  m  its  or  his  possession,  shall  be 

time  after  later  issues  shall  have  been  tried  in  '^f^^  ^cei)t  by  a  justice  of  the  supreme  court 

their  regular  order,  may  move  for  the  dismissal  ^^  ^h^  district  in  which  the  library  or  depart- 

of  the  complaint  with  costs  ^^^^  ^  situated  or  the  public  officer  is  employed, 

If  it  be  made  to  appear  to  the  court  that  the  or  by  a  judge  of  the  court  in  which  the  action  or 

neglect  of  the  plaintiflF  to  bring  the  action  to  proceeding  is  pending,  and  except  upon  one 

trial  has  not  been  unreasonable,  the  court  may  oay 's  notice  to  the  hbrary ,  officer,  corporation  or 

permit  the  plaintiff,  on  such  terms  as  may  l>e  ^®*^  of  the  department  having  possession  of  the 

just,  to  bring  the  said  action  to  trial  at  a  future  books,  papers  or  other  documents  or  writings, 

term;  otherwise  the  complaint  shall  be  dis-  and  also  to  the  opposing  party  or  his  attorney. 

missed.  '^^^  justice  or  the  judge  to  whom  the  appbcation 

is  made  shall  not  reauire  the  production  of  such 
Rule  167.  Settlement  of  issues  for  trial  by  books,  papers  or  otner  documents  or  writings 
jury. — If  a  party  desire  to  have  an  issue  of  fact  before  a  court  or  r^eree,  when  a  stipulation  be- 
framed  for  trial  by  jury,  not  as  a  matter  of  right  tween  the  attorneys  or  a  copy  thereof,  duly  veri- 
butinthediscretionof  the  court,  the  party  smdl  fied,  will  serve,  in  his  opinion,  the  purpose  of 
give  notice  of  a  motion  therefor  within  twenty  such  production,  and  he  may  impose  sucn  other 
days  after  issue  joined.  If  such  motion  be  not  conditions  as,  in  his  opinion,  may  be  reasonable, 
made  within  such  time,  the  rii^ht  to  apply  for  a  Upon  the  refusal  of  a  party  to  such  an  applica- 
trial  by  jury  is  waived.  With  the  notice  of  tion  to  make  such  stipulation  when  required  so 
motion  shall  be  served  a  copy  of  the  Questions  of  to  do,  the  justice  or  tne  judge  to  whom  the  ap- 
fact  proposed  be  to  submitted  to  tne  jury  for  plication  for  a  subpoena  duces  tecum  is  made 
trial,  in  proper  form  to  be  incorporated  in  the  may  impose  on  sucn  party  the  actual  cost  or  ex- 
order,  and  the  court  or  judge  may  settle  the  pense  incurred  in  producing  the  books,  papers  or 
issues.  other  documents  or  writings  in  accordance  with 

the  subpoena,  in  addition  to  the  fees  now  re- 
Rule  1S8.    Terms  at  which  issues  of  fact  tri-  quired  by  law  on  the  service  of  a  subpoena. 
lUe. — ^In  the  supreme  court,  an  issue  of  fact 

tenable  by  a  jury  must  be  tried  at  a  trial  term  Rule  163.    Application  for  order  to  produce 

/hereof,  and  an  issue  of  fact  triable  by  the  court  prisoner  as  a  witness. — ^An  application  for  an 

nay  be  tried  at  a  trial  term  or  a  special  term  of  order,  made  as  prescribed  in  the  civil  practice 

he  supreme  court.  act,  to  bring  a  prisoner  before  the  court  as  a 

witness,  must  be  verified  by  affidavit  and  must 

Rule  169.   Stipulation  for  trial  elsewhere  than  state: 

"t  court  house. — A  stipulation  that  an  action  or  1.  The  title  and  nature  of  the  action  or  pro- 

roceeding  pending  in  a  court  of  record  shall  be  ceeding  in  regard  to  which  the  testimony  of  the 

^ried  or  heard  and  determined  ebewhere  than  at  prisoner  is  desired,  and  the  court,  or  boay  in  or 

'he  court  house  must  specify  the  place  of  trial  or  before  which,  or  the  officer  before  whom,  it  is 

learing  and  must  be  filed  in  the  office  of  the  pending; 

lerk,  and  the  trial  or  hearing  may  be  brought  2.  That   the  testimony  of    the  prisoner  is 


Rules  164-175                                        CXDURT  RULES 

material  and  necessary  to  the  applicant  on  the  party  mi^  move  thereon,  on  notice  to  all  parties 

trial  of  the  action  or  the  hearing  of  the  proceed-  mterested. 

ing,  as  he  is  advised  by  counsel  and  verily  be-  p^f.,^  m  k-  ««Am      A  ^..^^ 

lieves'  Rtile  171.    Referee  to  De  sworn* — ^a  referee 

3.  f  he  place  of  confinement  of  the  prisoner;  to  hear  and  determincj  or  to  take  testimony  and 

4.  Whether  the  prisoner  is  or  is  not  confined  report,  before  proce«iing  to  hear  the  testimony, 
under  a  sentence  for  a  felony.  W^^  t>e  sworn  faitWulIv  and  fwrly  to  try  the 

But  where  the  attorney-general  or  district  wmies,  or  to  determme  the  question  referred  to 

attorney  makes  the  application,  he  need  not  l^^m,  as  the  case  requir^  and  to  make  a  just 

swear  to  the  advice  of  counsel.  «^^  true  report  acrording  to  the  best  of  his 

understanding.    If  all  the  parties  whose  mtexeet 

Rule  164.     Jurors  may  be  excluded  from  will  be  affected  by  the  result  are  of  age,  and 

court  room.— The  court  may  exclude  from  the  pr^ent  in  person  or  by  ajttomejr,  they  may 
court  room  thi 
the  argument 
of  the  complai 

argument  of  a  question  concerning  admission  or 

exclusion  of  evidence.  Rule  172.     Qualificationfi  of  a  referee. — A 

referee  apoointed  by  the  court  must  be  free  from: 

Rule  166.    Entry  of  verdict— When  the  jury  all  just  objection,  and  no  person  shall  be  so 

renders  a  verdict,  or  finds  on  one  or  more  spe-  appointed,  to  whom  all  the  parties  object,  except 

cific  questions  of  fact,  stated  under  the  direo-  in  an  action  to  annul  a  marriage  or  for  a  divorce 

tion  of  the  court,  the  clerk  must  make  an  entry  in  or  a  separation.    A  judge  cannot  be  ^pointed 

his  minutes  specifying  the  time  and  place  of  the  a  referee  in  an  action  brourfit  m  a  court  of  whi^ 

trial:  the  names  of  the  jurors  and  witnesses;  the  ^^  's  a  judge  CTcept  by  the  TOtten  consent  of 

verdict,  or  the  questions  and  findings  thereon,  the  parties,  and,  m  that  case,  he  cannot  recave 

as  the  case  reqinres;  and  the  direction,  if  any,  any  compeiwation  as  referee.    No  person  diall 

which  the  court  gives  with  respect  to  the  subse-  l>e  appointed  a  referee  m  an  action  or  proceeding 

quent  proceedings.  who  holds  the  position  of  a  court  clerk,  or  con- 
fidential clerk,  private  secretai^,  secretary  or 

Rule  166.    Defects  in  pleadings;  variance;  stenographer  to  any  justice  or  judge  of  a  court 

failure  of  proof.— 1.  If  a  pleading  be  defective,  9^  record.    Except  by  consent  of  all  the  parties 

whether  for  failure  to  state  a  cause  of  action,  or  i^  interest,  no  person,  unless  l^e  be  ^  attorney  of 

a  defense,  or  otherwise,  and  objection  thereto  the  court  m  good  standing,  shall  be  appomted 

has  not  been  raised  before  the  trial,  the  judge  sole  refwee  m  any  action  or  proceeAng.    No 

may  permit  it  to  be  amended.    If  evidence  be  person  shall  be  appointed  a  referee  who  is  the 

oflFered  which  is  relevant  to  the  controversy  partner  or  clerk  of  the  attorney  or  counsel  of 

between  the  parties,  but  which  is  not  admissible  any  party  to  the  action  or  who  occuniea  the 

because  the  facts  to  the  proof  of  which  it  is  ad-  same  office  with  such  attorney  or  counsd. 
dressed  are  not  sufficiently  pleaded,  or  in  case 

of  variance  between  pleading  and  proof,  the  Rule  178.    Deposit  by  referee. — All  moneys 

judge  may  permit  an  amendment  conforming  received  by  a  referee  i^pointed  to  sdil  property 

the  pleadinss  to  the  proof.    In  granting  any  ehall  be  deposited  forthwith  by  the  referee,  in 

amendment  nereinbef ore  provided  for,  the  judge  his  name  as  referee,  in  a  bank  or  trust  company 

may  adjourn  the  trial  or  direct  a  new  trial,  and  authorized  to  receive  deposit  of  court  funds  aad 

impose  terms  and  conditions  in  his  discretion.  designated  by  the  court.    If  there  be  no  such 

2.  A  complaint  or  counterclaim  need  not  be  depository  in  the  city  or  town  in  which  the  ref- 

dismiss^  on  the  trial  because  of  failure  or  a  de-  eree  resides,  then  he  shall  forthwith  d^>08it 

feet  in  proof,  if  it  shall  be  made  to  appear  that  such  moneys  in  a  depository  located  in  an  ad- 

the  evidence  to  supply  the  defect  can  be  pro-  joining  city  or  town  or  with  the  county  treasurer 

duced.    In  such  case  the  judge  may  thereupon  of  the  county  in  which  the  action  or  proceeding 

receive  such  evidence  or  adjourn  the  trial,  or  is  pending.    Such  moneys  shall  not  be  with- 

direct  a  new  trial,  on  such  terms  as  in  his  di»-  drawn  except  as  directed  b^  the  judgment  or 

cretion  shall  be  proper.  order  under  which  the  deposit  is  made^  or  on  the 


order  of  the  court. 
TITLE  22  ^  11^  OMM 

References 


TITLE  28 
Receivers 


Rule  170.  Refereneefl  other  than  for  trial  of  iasues  or  fore- 

closure  computation.  Rule  175.  Dutiea  of  a  reoeiyer  of  debtor's  estate. 

171.  Referee  to  be  sworn.  176.  Security  for  costs  by  receiver  before  action. 

172.  Qualifications  of  a  referee.  177.  Application  by  receiver  in  supplemoitary  ] 

173.  Deposit  by  referee.  oeedings  fcMr  leave  to  sue. 

.  ,     -  178.  Sequestration    of    property    of    oocponii 

Rule  170.    References  other  than  for  trial  of  receiver  thereof. 

issues  or  foreclosure  computation.— Except  in  179.  ^^^'^^^J^^^^^''^  ^  ^^^^ 

a  reference  to  hear  and  determine  the  issues  of  ^go.  Power  of  recover  to  employ  oounseL 
an  action  or  proceeding,  and  a  reference  for 

computing  the  amount  due  in  a  foreclosure  ao-  Rule  176.    Duties  of  a  receiver  of  debts 

tion.  each  witness  shall  sign  a  transcript  of  his  estate. — ^Unless  restricted  by  the  special  or 

testimony  unless  such  signing  is  waived.    The  of  the  court,  every  receivCT  of  the  property  o 

report  of  the  referee  rfiall  be  filed  with  the  testi-  debtor    may  sue  for  and  collect  all  the  del 

mony  and  a  note  of  Uie  time  of  filing  shall  be  demands  and  rents  belonging  to  such  a  deb 

entered  by  the  clerk  in  his  record  of  the  proceed-  He  may  sue  also  in  the  name  of  the  debtor,  wL 

ings  in  such  case.    After  the  report  is  filed  either  .  it  is  necessary  or  proper  for  him  to  do  so;  ai 

itss 


RULES  OF  CIVIL  PRACTICE  Rules  176-187 

without  Dotioei  he  may  apply  for  an  order  that  tion  can  be  made  or  other  proceeding  had  for 
the  tenants  of  any  real  property  belonging  to  the  removal  of  a  receiver  elsewhere  than  in  the 
the  deb  tor  shall  pay  the  rents  and  profits  thereof  judicial  district  in  which  the  order  for  his  ap- 
to  the  receiver.  He  may  be  permitted  by  the  pointment  was  made.  Where  a  receiver  has 
court  to  make  leases  from  time  to  time.  He  oeen  appointed,  his  appointment  shall  be  ex- 
may  be  permitted  to  make  repairs  neceisary  to  tended  to  any  subsequent  suit  or  proceeding 
the  preservation  of  the  property;  but,  without  relating  to  the  same  estate  or  property  in  which 
leave  of  the  court,  he  shall  not  make  improve-  a  receiver  is  necessary, 
ments  or  substantial  repairs  tp  real  property.  -*           ^ 

It  shall  be  his  duty,  without  unreasonable  delay,  Rule  180.  Power  of  receiver  to  employ  coun- 
to  convert  the  debtor's  personal  property  into  ««!• — ^o  receiver  shall  have  power  to  employ 
money.  He  shall  not  sell  any  real  property  of  more  than  one  counsel,  except  under  special 
the  debtor  without  an  order  of  the  court.  He  is  circumstances  and  in  particular  cases  requiring 
not  to  be  allowed  for  the  costs  of  any  action  the  employment  of  additional  counsel,  and  in 
brought  by  him  against  an  insolvent  from  whom  such  cases  only  upon  special  application  to  the 
he  is  unable  to  collect  his  costs,  unless  such  ac-  court,  showing  such  circumstances  by  his  peti- 
tion is  brought  by  permission  of  the  court,  or  by  tion  or  affidavit,  and  on  notice  to  the  party  or 
consent  of  all  persons  interested  in  the  funds  in  person  on  whose  behalf  or  application  he  was 
his  hands.  By  leave  of  the  court,  he  may  sdi  appointed.  No  allowance  shall  be  made  to  any 
desperate  debts  and  other  doubtful  claims  to  receiver  for  expenses  paid  or  incurred  in  viola- 
personal  property,  at  public  auction,  giving  at  tion  of  this  rule. 
least  ten  days'  public  notice  of  the  time  and 

place  <rf  such  sale;  or  by  like  leave  he  may  com-  TITLE  24 
promise  and  settle  such  as  are  unsafe  or  of  doubt- 
ful character.  Judgment 

Tbi^ivAei         'J.    £            t.    t.                     ^  Rule  185.  Form  of  judgment  generally. 

Rule  176.    Security  for  costs  by  receiver  be-  ise.  Judgment  a^uoat  dead j>eraoQ. 

fore  action.— In  all  cases  where  a  receiver  ap-  187.  Final  judgment  on  deasion  or  r^>ort  awarding 

plies  to  the  court  for  leave  to  bring  an  action,  ,oo  r  *  in^flfw«<»nrjudgment.              j  ,    u 

xL      \L          *-fc^"»w  *V4  ««^*c   .J     **^  «*     »i.t.  v/   ,  jgg    Interlocutory  and  final  judgment  on  default  or 

other  than  a  receiver  appomted  under  proceed-  dedsion. 

ings  supplementary  to  execution,  he  shall  show  189.  Proof  to  be  filed  on  application  to  court  on  de- 

in  such  application  that  he  has  sufficient  prop-  ^^   j^^J^^^  defend«it  on  appUcation  to  the  court 

erty  m  his  actual  possession  to  secure  the  per-  for  judgment. 

son  against  whom  the  action  is  to  be  brought  191-  Application  for  judgment  on  failure  to  answer. 

for  any  costs  which  he  may  recover  against  such  ^^-  Prooeedin^ts  on  application  for  defaidt  judgment 

«"j         *T         •       xtl       "^   _;            ^       •       .  t  if  eervxoe  without  the  state  or  not  personally 

receiver;  otherwise  the  court  may  require  tne  193.  judgment  on  trial  if  some  defendants  default, 

receiver  to  give  a  bond,  with  sufficient  security,  1M«  Judgment  after  jury  trial  of  specifio  auestions  of 

properly  aclnowi^ei   and  approved  by  the  ^^^   JudiSLt  after  trial  of  ismie.  and  determination 

court,  conditioned  for  the  payment  of  costs.  of  motion  for  judgment. 

196.  Judgment  on  motion. 

Rule  177.   Application  by  receiver  in  supple-  i^-  ^**™  tioS^^iui^^It*^'**'"  **^'  '***^''°  ""^ 

mentary  proceedmgs  for  leave  to  sue.— when-  igg.  judgmentaftertriiiof  whole  issue  of  fact. 

ever   a   receiver   appointed   under   proceedings  190.  Judgment  after  reference  to  determine  specific 

supplementary  to  execution  shall   apply  for  ^  Appt^^foJId^konBl^llon^nce. 

leave  to  bring  an  action,  he  shall  present  and  201.  Entry  of  judgment  generally, 

file  with  his  application  the  written  request  of  202.  Judgment-r^:  regulations  a£feotlng. 

the  creditor  in  whose  behalf  he  was  appointed  203.  ^^J^^j.^^&'f^^^hSi^^'r^rfW 

that  such  action  be  brought,  or  else  he  shaU  ^'  Satfsfaction  of  judgment  wholly  or  partly. 

give  a  bond,  with  sufficient  securityi  properly  Rule  185.    Form  of  judgment  generally. — 

acknowledged,  and  approved  by  the  court,  to  Judgment  shall  be  entered  in  such  form  as  may 

the  person  against  whom  the  action  is  to  be  be  required  by  the  nature  of  the  case  and  by 

brought,  conditioned  for  the  payment  of  any  the  recov«y  or  relief  award^:  it  shall  refer  to 

«oets  which  may  be  recovered  against  such  re-  the  verdict,  decision  or  report  tnat  authorizes  it, 

ceiver.     Leave  to  bring  action  shaU  not  be  and  state  its  result;  but  shall  not  set  out  the 

ti;ranted  except  on  such  written  request  or  on  provisions  thereof,  nor  of  the  pleadings  nor  other 

the  giving  of  such  security.  papers,  in  its  recitals.    In  uncontested  cases, 

the  facts  upon  which  the  jurisdiction  depends 

Rule  178.    Sequestration  of  property  of  cor-  must  be  stated. 
-poration;  receiver  thereof. — ^All  motions  for  the 

eequestration  of  the  property  of  corporations.  Rule  186.  Judgment  against  dead  person. — If 

or  for  the  appointment  of  receivers  thereof,  a  judgment  for  a  sum  of  money  or  directing  the 

must  be  made  in  the  ludicial  district  in  which  payment  of  money  be  entered  against  a  party 

the  principal  place  of  business  of  said  corpora-  after  his  death,  a  memorandum  of  the  party's 

tions,  respectively,  is  situated,  except  that  in  death  must  be  entered  with  the  judgment  in  the 

actions  brou^t  by  the  attorney-general  in  be-  judgment  book,  indorsed  on  the  Judgment-roll, 

half  of  the  people  of  this  state,  when  it  shall  be  and  noted  on  the  docket  of  the  judgment, 

made  to  appear  that  such  sequestration  is  a  «,-«»«,     ,.j         ^       j.. 

necessary  incident  to  the  action,  and  that  no  ^^^  ^^r   Pinal  judgnent  on  decision  or  re- 

receiver  has  already  been  appointed,  a  motion  I»rtawdiiigmteriocutoryjudgment~^ac^^ 

for  the  appointment  of  one  may  be  made  in  any  not.  otherwise  provided  for,  if  the  decision  on 

<50unty  within  the  judicial  district  in  which  such  a  trial  by  the  court,  without  a  jury,  or  the  report 

Action  is  triable  ^°  t"®  tnal  by  a  referee,  directs  an  interlocutory 

judgment  to  be  entered,  and  the  party  after- 
Rule  179.    Where  motion  made  for  removal  wai^  becomes  entitled  to  a  final  judgment,  an 
cf  receiver;  extension  of  receivership. — ^No  mo-  application  for  the  latter  may  be  made  as  on  a 

US7 
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motion.    And  where  a  judgment  requires  the  the  county  in  which  the  action  is  triable,  unless 

appointment  of  a  referee  to  do  any  act  there-  the  court  shall  direct  otherwise.    In  any  county 

under,  the  referee  must  be  appointed  by  the  where  a  separate  special  term  for  the  hearing  of 

judgment,  or  by  the  court,  on  motion,  except  as  motions  only,  or  for  the  transaction  of  ez-parte 

othmHse  prescribed  in  the  next  rule.  business,  is  regularly  held  pursuant  to  aasign- 

j^i.j  ment  therefor,  applications  under  this  rule  shaB 

Riil6  188.  Interlocutory  and  final  judcmMit  be  made  only  to  such  a  special  term  as  may  be 
on  default  or  decision,— In  an  action  triable  by  designated  for  that  purpose  in  the  ^>ecial  or 
the  court,  an  interlocutory  judgment  rendered  localrules  applicable  to  such  county.  Anv 
upon  a  default  in  appearing  or  pleading,  or  pur-  judgment  granted  in  violation  <rf  this  proTision 
suant  to  the  direction  contained  in  a  decision  or  may  be  vacated  by  a  special  term  at  which  the 
report,  may  state  the  substance  of  the  final  application  might  have  been  made.  Except  in 
judgment  to  which  the  party  will  be  entitl^.  an  action  for  the  annuhnent  of  a  marriage,  for  a 
It  may  direct  also  that  the  final  judgment  be  divorce  or  for  a  separation,  no  finding  of  fact  in 
settled  by  a  judge  or  a  referee.  Final  judgment  writing  shall  be  necessary  to  the  rendition  of  a 
thereon  diail  not  be  entered  until  the  settlement  judgment  on  default  in  appearance  or  pleading, 
thereof  shall  be  made  and  filed.  An  interlocu- 
tory judgment  may  award  costs  generally  with-  Riil6 192.  Proceedings  on  applicatkm  for  de* 
out  specifying  the  amount  thereof.  If  costs  fault  judgment  if  serrice  without  the  state  or  not 
have  not  been  taxed  when  final  judgment  is  perscmally. — ^The  following  regulations  shall  ap- 
signed,  or  settled,  the  clerk  shall  not  enter  the  ply  to  an  application  to  a  court,  or  to  a  judge 
judgment  until  the  costs  shall  have  been  taxed  thereof,  for  tne  judgment  demanded  in  a  com- 
and  the  clerk  shall  have  inserted  the  amount  plaint  if  the  summons  was  served  on  the  def  aid- 
thereof  in  the  judgment.  ant  without  the  state  or  otherwise  than  person- 
ally, and  the  defendant  is  in  default: 

Rule  189.   Proof  to  be  filed  on  application  to  1.  On  such  an  application,  tJie  plaintiff  must 

court  on  default— On  an  application  oy  a  plain-  file  proof  that  the  service  is  complete,  and  proof 

tiff  to  a  court  or  judge  for  judgment  by  default,  by  affidavit  of  the  def^dant's  default, 

if  the  default  was  in  appearing,  he  must  file  proof  2.  In  an  action  for  a   sum  of  money  onlr 

of  service  of  the  summons;  if  the  default  was  in  specified  in  the  civil  practice  act,  if  the  defend- 

pleading,  proof  of  appearance;  and,  if  a  copy  of  ant  is  a  nonresident  or  a  foreini  corporation^ 

the  complaint  was  demanded,  proof  of  service  the  plaintiff  must  produce  and  file  proof  by  affi- 

thereof  on  the  defendant's  attorney;  and,  in  davit  that  a  warrant  of  attachment  granted  in 

either  case,  proof  by  affidavit  of  the  default  the  action  has  been  levied  on  the  property  of  the 

which  entitles  him  to  judgment.  defendant,  containing  a  description  of  the  prop- 

^....^«*.          ^  ^     .                 ...  erty  so  attached,  witn  a  statement  of  the  value 

Rule  190.  Notice  to  defendant  on  appUcation  thereof  accordmg  to  the  inventory, 
to  the  cowt  for  judgment— 1.  If  a  defendant  3.  The  court  or  judge  must  require  proof  di 
against  whom  judgment  may  be  taken  on  an  the  cause  of  action  set  forth  in  the  complaint  to 
application  to  the  court  or  a  judge  has  appear©!  be  made,  either  before  the  court  or  judge,  or  be- 
generally  but  has  made  default  m  pleading,  he  is  fore  a  referee  appointed  for  that  purpose,  ex- 
entitled  to  at  least  five  days  notice  of  the  time  cept  that  where  the  action  is  brought  to  recover 
and  place  of  the  application  for  judgment.  damages  for  a  personal  injiury,  or  an  injury  to 

2.  In  a  CMC  where  an  application  for  judg-  property,  the  damages  must  be  ascertainea  by 

m^it  must  be  made  made  to  the  court  or  a  means  of  a  writ  of  inquiry  or  by  a  jmy  in  court 

judge,  the  defendant  may  serve  on  the  plaintiff's  as  prescribed  in  the  civil  practice  act. 

attorney  at  any  time  before  the  application  for  4,  if  the  defendant  be  a  nonresident,  or  a 

judgment  a  written  demand  of  notice  of  the  foreign  corporation,  the  court  or  judge  to  whom 

execution  of  any  reference,  writ  of  inouiry,  or  of  guch  application  is  made  must  require  the  plain- 

an  assessment  by  a  jury,  which  may  be  granted  tiff  ornis  agent  or  attorney  to  be  examined  on 

on  the  application.    Such  a  demand  is  not  an  oath  respecting  any  payments  to  the  plaintiff  or 

appearance  in  the  action.    Thereupon  at  least  to  any  one  for  bis  use  on  account  of  his  demand, 

five  days'  notice  of  the  time  and  place  of  the  and  must  render  the  judgment  to  which  the 

execution  of  the  reference,  or  writ  of  inquiry,  or  plaintiff  is  entitled. 

of  the  assessment  by  a  jury,  must  be  given  to  5.  Before  rendoing  judgment,  the  court  or 

the  defendant  by  service  thereof  on  the  person  judge  to  w\mn  the  application  is  made  may 

whose  name  is  subscribed  to  the  demand,  in  the  require  the  plaintiff  in  any  case  to  file  an  under- 

manner  prescribed  for  service  of  a  paper  on  an  taking  to  abide  the  order  of  the  court  touching 

attorney  in  an  action.  the  restitution  of  any  estate  or  effects  which  may 

T>  1^  ift^      A     1*  ^^*      <     i  J          A       r  M  be  directed  by  the  judgment  to  be  transferred  or 

Rule  191.    ApDhcation  for  judjpnent  on  fail-  delivered,  or  the  rititution  of  any  money  that 

ure  to  ajswer.-lf,  m  an  action  m  the  supreme  ^e  collected  under  or  by  virtGe  of  the  judg- 

court,  the  plaintiff  be  entitled  to  judgment  on  ^^^^  j^  ^^  ^y^  defendant  or  his  representkti 

iSfint^'f^^^*,*^  ^fff'^^^Jl^^'^'  ^^  '^?"  applies  and  is  admitted  to  defend  the  acti* 

?!t^n'  ,^L^^''rYl^''^i^  '^"'''^-  """^F^"  al^d  succeeds  in  his  defense, 
cation  to  be  made  to  the  coyrt,  such  application 

may  be  inade  at  any  special  term  in  the  district  Rule  193.   Judspnent  on  trial  if  some  defei 

including  the  county  in  which  the  action  is  tri-  ants  default. — If  were  be  two  or  more  defendai    > 

able,  or,  except  in  the  first  district,  in  a  county  in  an  action,  and  one  or  more  have  answer 

adjoim'ng  the  county  in  which  the  action  is  tria-  and  one  or  more  have  failed  to  answer,  ju* 

ble.    Such  application,  except  in  the  first  and  ment  by  default  against  those  who  have  1 

second  judicial  districts,  may  be  made  also  at  a  answered,  if  the  action  has  not  be^  sever 

trial  term  in  the  county  in  which  the  action  is  may  be  rendered  at  the  term  at  which  the 

triable.    When  a  reference  or  writ  of  inquiry  tion  is  tried,  provided  a  notice  of  application 

shall  be  ordered,  the  same  shall  be  executed  in  judgment  against  such  defendants,  shall  hi 
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been  served  on  auch  of  them  aa  have  appeared,  ence  has  been  had  to  report  on  one  or  more 

If  a  party  plaintiff  has  defaulted  in  replsnng  to  a  specific  questions  of  fact  arising  on  the  issue, 

oounterciaim,   jud|pnent  by  default  may  be  and  the  remaining  issues  have  been  tried,  judg- 

rendered  a^mst  him  on  the  oounterolaim'  at  the  ment  may  be  taken  on  iJie  application  of  either 

term  at  which  the  issues  arising  on  the  complaint  party  as  prescribed  in  rule  one  hundred  and 

and  answer  are  tried,  on  like  notice.^  ninety-five. 

Rule  IM.  Judgment  after  jury  trial  of  spa-       Rule  200. '  Application  for  additional  allow- 

ciflc  questions  of  fact. — In  an  action  triable  oy  ance* — ^An  apphcation  for  an  additional  allow- 

the  court,  where  pne  or  more  specific  questions  anoe  can  only  Be  made  to  the  court  before  which 

of  fact  arising  on  the  issues  have  been  tried  by  a  tJie  trial  is  had  or  the  judgment  rendered,  and 

jury^  judgment  may  be  taken  on  the  apphcation  in  all  cases  shall  be  made  Before  final  costs  are 

of  either  party:  adjusted. 

1.  If  all  the  issues  of  fact  in  the  action  are  de 

termined  by  the  findings  of  the  jiury,  or  the  re-  Rule  SOI.    Entry  of  judgment  senerallT. — A 

mainin^  issues  of  fact  have  be^i  determined  by  jud^^ent  shall  be  signed  by  the  clerk  and  filed 

the  decision  of  the  court^  or  the  report  of  a  re-  in  his  office  only  dining  office  hours,  and  such 

feree,  an  application  for  judgment  on  tiie  whole  signing  and  filing  shaU  constitute  the  entiy  of 

issue  may  De  made  as  on  a  motion.  the  judgment.    Judgment  may  be  entered  in 

2.  If  one  or  more  issues  of  fact  remain  to  be  term  or  vacation.  The  clerk,  in  addition  to  the 
tried,  judgment  may  be  rendered  on  the  whole  docket-books  required  to  be  kept  by  law,  shall 
issue  at  tiie  term  of  the  court  where,  or  bv  keep  a  book  stylkl  the  ''judg^^t-book/'  in 
direction  of  the  referee  by  whom,  they  are  tried,  which  he  ^all  recordjall  judgments  entered  in 

his  office. 
Rule  106.   Judgment  after  trial  of  issues  and 
determination  of  motion  for  jud^ent — If  a  Rule  202.   Judgment-roll;  regulations  affect- 
motion  for  judgment  be  made  and  issues  of  fact  log. — ^The  clerk,  on  entering  final  judgment, 
arise  in  the  same  action  and  the  motion  has  been  must  immediately  file  the  judgment-roU,  ana 
determined  and  all  the  issues  have  been  tried,  or  the  following  regulations  shall  apply  thereto: 
otherwise  disposed  of,  final  judgment  shall  be  1.  It  shall  be  prepared  and  furnished  to  the 
taken:  clerk  by  the  attorney  for  the  party  at  whose 

1.  Where  an  application  must  be  made  to  the  instance  the  final  juagment  is  ent^^,  except 
court  for  judgment  on  the  issue  last  tried,  the  that  the  clerk  must  attach  thereto  the  necessary 
application  must  be  for  jud«;ment  on  the  whole  original  papers  on  file,  but  the  clerk,  at  his  op- 
issue,  and  judgment  must  be  rendered  accord-  tion,  may  make  up  the  entire  iudgment-roU. 
ingly.  2.  It  shall  consist,  except  wnere  other  special 

2.  Where  the  action  is  triable  by  a  jury  and  provision  is  made  by  law,  of  the  following  par 
the  issue  last  tried  is  tried  at  a  term  of  tne  court,  pers:  the  summons;  the  pleadings,  or  copies 
the  application  for  jud^pxient  on  the  whole  issue  thereof;  admissions;  the  final  judgment,  and  the 
may  be  entertain^,  m  the  discretion  of  the  interlocutory  judgment,  if  any,  or  copies  thereof ; 
court,  at  that  term  with  or  without  notice;  if  not  and  each  paper  on  file,  or  a  copy  thereof,  and  a 
so  entertained,  it  must  be  heard  as  a  motion.  copy  of  eacn  order  which  in  any  way  involves 

3.  Where  the  issue  last  tried  is  tried  before  a  the  merits  or  necessarily  EdSfects  toe  judgment, 
referee,  his  report  must  award  the  prop^  judg-  3.  If  judgement  be  taken  be  defamt,  the  judg- 
ment on  the  whole  issue,  imless  otherwise  pre-  ment-roU  must  contain  also  the  papers  requir^ 
scribed  in  the  order  of  reference.  to  be  filed,  on  so  taking  judgment,  or  on  making 

application  ^erefor,  together  with  anv  report. 
Rule  196.  Judgment  on  motion. — If  no  issue  decision  or  writ  of  inquiry  and  return  thereto, 
of  fact  remain  to  be  tried,  and  final  judgment  4.  If  jud^nent  be  taken  after  a  trial,  the 
has  not  be^i  directed,  as  prescribed  in  section  judgment-r<3l  must  contain  the  verdict,  report, 
four  hundred  and  forty-one  of  the  civil  practice  or  decision,  each  offer,  if  any,  made  as  pre- 
act,  final  judgment  may  be  entered  on  applica-  scribed  in  the  civil  practice  act,  and  the  excep- 
tion to  the  court  or  by  the  clerk  in  an  action  tions  or  case  then  on  file, 
specified  in  section  four  hundred  and  eighty-five  5.  If  judgment  of  affirmance  be  rendered  on  an 
of  said  act.  appeal  to  the  appellate  division  of  the  supreme 

court,  the  judgment-roll  shall  consist  of  a  copy 

Rule  197.    Powers  of  court  on  application  of  the  judgment,  annexed  to  the  papers  on  which 

after  decision  of  motion  for  judgment — ^An  the  appeal  was  heard. 

application  by  either  party  for  final  judgment  6.  On  an  appeal  to  the  court  of  appeals  from  a 

cuter  the  decision  of  a  motion  for  judgment,  as  judgment  or  order  of  the  appellate  division  of 

prescribed  in  the  last  two  rules,  may  be  made  to  the  supreme  court,  the  opinion  of  the  appellate 

the  court  under  section  four  hundrea  and  ninety  division,  if  any,  snail  be  deemed,  for  tne  piir- 

of  the  civil  practice  act.  poses  ot  the  appeal,  to  be  a  part  of  the  judg- 
ment-roll or  appeal  papers. 

Rule  198.  Judgment  after  trial  of  whole  issue  7.  If,  after  an  appeal,  subsequent  proceed- 

of   fact — ^Except    where    otherwise    expressly  ings  be  taken  at  the  spedal  term  or  trial  term 

prescribed  by  law,  jud^nent  on  the  report  of  a  b^ore  the  entry  of  final  judgment,  the  judg- 

referee  after  a  trial  by  the  referee  of  tne  whole  ment-roll  must  contain  also  the  papers  relating 

issue  of  fact,  or  on  the  decision  of  the  court  on  thereto. 

the  trial  of  the  whole  issue  of  fact  without  a  jury,  8.  The  clerk  must  make  a  minute,  on  the  back 

may  be  entered  by  the  clerk,  as  directed  therein,  of  each  judgment-roll  filed  in  his  office,  of  the 

on  filing  the  decision  or  report.  time  of  filing  it,  specifying  the  year,  month,  day, 

hour,  and  minute. 
Rule  199.    Judgment  after  reference  to  de- 
termine specific  questions  of  fact— If  a  refer-       Rule  208.    Stay  of  judgment  and  enforce- 
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menjL — The  entry  of  final  judgment,  and  the  Rule  280.   Motion  for  new  trial  on  eiceptknis 

subsequent  proceedings  to  collect  or  otherwise  to  be  heard  in  the  first  instance  in  uqfellate 

enforce  it,  ^  are  not  stayed  by  an  exception,  the  division. — If,  after  a  jury  trial,  an  order  oe  made 

preparation  or  settlement  of  a  case,  or  a  motion  directing  that  exceptions  be  heard  in  the  fint 

for  a  new  trial,  unless  an  order  for  such  a  stav  is  instance  in  the  appellate  division,  the  order 

procured  and  served,  or  such  stay  is  granted  in  entitles  the  party  applying  therefor  to  move  in 

open  court  at  the  close  of  the  trial.  the  appellate  division  tor  a  new  trial,  after  due 

U.  .    «.^-     «    .  ,     .        ,  .    /              ...  notice  and  on  a  case  made  and  settled  contain- 

Rule  204.    Satisfacfaon  of  judgm^t  wholly  mg  the  exceptions  and  so  much  otho-  matter, 

or  partly.— If  an  execution  issued  on  a  judgment,  only,  as  may  be  necessary  .or  appropriate  to 

wholly  or  partly  for  a  sum  of  money,  or  direct-  enable  the  appellate  division  to  decide  the  mo- 

ing  the  payment  of  a  sum  of  money,  be  re-  tion.    Until  the  hearing  of  the  motion  in  the 

turned  wholly,  or  partly,  satisfied,  the  clerk  must  appellate  division,  the  trial  judge,  or,  in  case  of 

m^  an  entry  of  the  satisfaction,  or  partial  his  absenceorinability.  the  court  at  special  term, 

satisfaction,  m  the  docket  of  the  judgment  on  ghall  continue  to  have  jurisdiction  to  set  aside  the 

which  It  was  issued.   Thereupon  the  judgment  is  order  thus  made  by  the  trial  judge, 
deemed  satisfied  to  the  extent  of  the  amount 

returned  as  collected,  unless    the  retium   be  Rule  221.    Motion  for  new  trial  at  spedal 

vacated  by  the  court,  and  an  entry  made  thereof  term. — A  party  intending  to  move  for  a  new 

on  the  docket.  trial  of  an  issue  of  fact  must  make  a  case  and 

procure  the  sam^  to  be  settled  and  signed  in  the 

TITLE  26  same  manner  as  on  an  appeal  from  a  judgment 

rendered  after  the  trial  of  such  an  issue,  exc^ 

Declaratory  Judgment  where  the  motion  is  on  the  minutes  of  the  judge 

Rule  210.  Practice  M8imilated.  ^^^  presided  at  a  trial  by  a  jury,  or  on  an  allega- 

211.  Pzs^er  for  relief.  tion  of  irreKulan ty  or  surprise  or  except  as  other- 

212.  Junadiction  discretionary.  wise  provided  by  law. 

214.  g2jf*°^'^'y °«f*«^-  If  the  motion  for  a  new  trial  be  made  for  the 

purpose  of  reviewing  a  trial  by  jury  of  one  or 

Rule  21Q.    Practice  assimilated. — ^An  action  more  specific  questions  of  fact,  arising  on  the 

in  the  supreme  court  to  obtain  a  declaratory  issues  m  an  action  triable  by  the  court,  the 

judgment,  pursuant  to  section  four  hundred  and  motion  can  be  made  only  at  the  term  where  the 

seventy-three  of  the  civil  practice  act,  in  matters  motion  for  fmal  judgment  is  made  or  Uie  re- 

of  procedure  shall  follow  the  forms  and  practice  maining  issues  of  fact  are  tried,  as  the  case 

prescribed  in  the  civil  practice  act  and  rules  for  requires. 

other  actions  in  that  court.  ^       ^^^ 

Rule  222.  Review  of  interlocutory  reference 

Rule  211.   Prayer  for  relief. — The  prayer  for  or  inquisition. — If  a  reference  or  writ  of  inquhy 

relief  in  the  complaint  shall  specify  the  precise  has  been  executed,  either  party  may  i^ply  for  an 

rights  and  other  legal  relations  of  which  a  dec-  order  directing  a  new  hearing  or  a  new  writ  of 

laration  is  requested  and   whether  further  or  inquiry,  on  proof  by  affidavit  that  error  was 

pr  consequential  relief  is  or  could  be  claimed,  committed  to  his  prejudice  on  the  hearing,  or  in 

If  further  relief  be  claimed  in  the  action,  the  the  report,  or  on  the  execution  of  the  writ,  or  in 

nature  and  extent  of  such  relief  shall  be  stated,  the  inquisition.    In  a  proper  case,  the  applica- 

n  I    04A     T    •  J-  ^*      J.       X.              Tr  •  **on  may  be  granted  after  judgment  has  been 

Rule  212.    Jmsdiction  discretionary.—If ,  m  entered.    In  that  case,  the  judgment  may  be 

the  opinion  of  the  court,  the  parties  should  be  get  aside,  either  then  or  after  the  new  hearing  or 

left  to  relief  by  existing  foras  of  actions,  or  for  the  execution  of  the  new  writ,  as  justice  requires. 

other  reasons,  it  may  decline  to  pronounce  a 

declaratory  jud^ent,  stating  the  grounds  on  Rule   228.     When   notes   of   stenographer 

which  its  discretion  is  so  exercised.  treated  as  minutes  of  judge. — On  a  motion  for 

_,_^-_,     -,^^,            ^    ^     -        ,  a  new  trial,  notes  of  the  stenographer,  taken  at 

Rale  218.   Verdict  of  jury  on  facts.— In  order  the  trial,  wLen  written  out  at  length,  may,  in  the 

to  setUe  questions  of  fact  nec^sary  to  be  de-  discretion  of  the  judge,  be  treated  as  his  min- 

termined  before  judgment  can  be  rendered,  the  ^tes  on  the  trial, 
court  may  direct  their  submission  to  a  jury. 

Such  verdict  may  be  taken  by  the  court  before  Rule  224.    When  order  on  motion  for  new 

which  the  action  is  pending  for  trial  or  hearing,  trial  to  specify  grounds. — When  an  order  grants 

The  provisions  of  sections  four  hundred  and  or  refuses  a  new  trial^  except  on  the  exceptions 

twenty-nine  and  four  hundred  and  thirty  of  the  taken  during  the  trial,!  t  must  specif v  thegrouods 

civil  practice  act  apply  to  a  verdict  so  rendered,  on  which  the  motion  was  made  and  the  grounds 

on  which  it  was  decided. 
Rule  214.    Costs. — Costs  in  such  an  action 

shall  be  discretionary  and  may  be  granted  to  or  ttttt  ot 

against  any  party  to  the  action.  TITLE  27 

TITLE  26  Appeals 

Rule  229.  Bill  of  ezeepljons. 

New  Trifll  230.  Caae  and  bill  of  exceptions;  terviee;  ameaduMi 

and  settlement. 

Rule  220.  Motion  for  new  trial  on  ezceptiona  to  be  heard  231.  Failure  to  make  caee. 

in  the  first  instance  in  appellate  division.  282.  Bill  of  exertions;  case;  resettlement;  eriiibits. 

221.  Mbtion  for  new  trial  at  speosl  term.  233.  Extension  of  time  for  serving  case  on  appeal 

222.  Review  (^  interlocutory  reference  or  inquisition.  amendments. 

223.  WHen  notes  of  stenographer  treated  as  minutes  234.  Papers  constituting  record  on  appeal. 

of  judge.  235.  Records  and  briefs  on  appeal;  printing;  inde: 

224.  When  order  on  motion  for  new  trial  to  specify  ing  and  deliv^y . 

groaadi.  236.  Briefs  and  points  to  be  exchanged  by  partniL 
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RULES  OF  CIVIL  PRACTICE  Rules  229-234 

Ru1m237.  Calendar  praoUoe;  notes  of  Msue;  default  judc-  party  shall  omit  to  make  a  caae  Within  the  time 

«Mo  r»_«  ?®°**-            .     , ,.  ^^  limited  in  the  precedine  rule,  he  sh^  be  deemed 

238.  Opinions;  copies  and  publication.  «***jw^;**  ■»*  n*^  4J*«^.y^*iug»  *»»«^  u^  wcm*  *^  ^A%^wu^v% 

239.  Orders  of  appellate  divuion  on  reversal.  to  have  waived  his  right  thereto;  and  when  a 
•.  ,  ^.^  ^  -r^  .  ,  case  is  made  and  the  parties  shall  omit  within 
Rule  229.   Bill  of  execeptions.— -If  the  appel-  the  several  times  so  limited,  the  one  party  to 

lant  intend  to  review  on  appeal  only  certain  propose  amendments,  and  the  other  to  give  no- 
exceptions  taken  on  the  trial,  he  shall  serve  on  tice  of  the  settlement  thereof  before  the  judge  or 
the  adverse  party  a  notice  specifying  such  referee,  they  shall  be  deemed,  respectively,  the 
exceptions,  and  shall  prepare  and  serve  a  bill  of  former  to  have  agreed  to  the  case  as  proposed, 
exceptions  as  hereinafter  provided.  and  the  latter  to  have  agreed  to  the  amendments 

Rule280.  Caseandbillof exceptions; service:  aspj^Pos^^- 
amendment  and  settlement — Whenever  it  shall .     Role  232.   Bill  of  exceptions;  case;  resettle- 

be  necessary  to  make  a  case  or  a  bill  of  excep-  ment;  exhibits.— A  bill  m^  exceptions  shall  con- 

tions,  the  same  shall  be  made  and  a  copy  thereof  ^ain  only  so  much  of  the  evidence  as  is  necessary 

served  on  the  opposite  party  within  the  follow-  to  jH'esent  the  questions  of  law  which  are  to  be 

ins  times:  ^  raised  on  the  appeal. 

If  the  trial  was  before  the  court  or  referee,  a  case  dball  contain  all  the  evidence  by  ques- 

including  trials  by  a  jury  of  one  or  more  specific  tion  and  answer,  the  rulings  of  the  court  and  the 

questions  of  fact  in  an  action  triable  by  the  court,  exceptions  of  all  parties  to  the  record,  but  shall 

within  thirty  days  after  service  of  a  copy  of  the  not  contain  the  opening  and  summing  up  or  the 

decision  or  report  and  of  written  notice  of  the  remarks  of  counsel  unless  ordered  by  the  judge 

entry  of  the  judgment  thereon.  or  referee. 

In  the  surrogate's  court,  within  thirty  days  Exhibits  on  a  trial  or  voluminous  documents 

after  service  of  a  copv  of  the  decree  or  order  and  used  on  a  motion  need  not  be  printed  at  length 

notice  of  the  entry  thereof.  unless  the  judge  or  referee  so  direct,  in  which 

If  the  tnal  was  before  a  jurv,  Mid  a  motion  is  case,  except  there  be  a  stipulation  by  the  parties, 

made  for  a  new  tnal  and  not  decided  at  the  time  th^  clerk  sheJl  certify  that  the  printed  papers  are 

of  the  trial,  within  thirty  days  after  notice  of  true  copies  of  the  originals  and  of  the  whole 

the  entry  of  the  order  on  such  motion,  or  within  thereof  except  those  omitted  by  order  of  the 

thirty  d^s  after  service  of  a  copy  of  the  judg-  court, 

ment  and  notice  of  its  entry.  If  any  case  or  bill  of  exceptions  does  not  con- 

The  party  served  with  a  case  or  a  bill  of  ex-  fgrm  to  this  rule,  the  court  before  which  the 
ceptions  majr  propose  and  serve  amendments  same  shall  be  brought  for  review  may  order  the 
thereto  within  ten  days  thereafter.  Within  four  game  back  for  resettlement. 
da^B  thereafter  either  party  may  serve  the  op- 
posite party  with  a  notice  that  the  case  or  bill  Rule  288.  Extension  of  time  for  serving  case 
of  exceptions  with  the  proposed  amendments  on  appeal  or  amendments. — No  order  extending 
will  be  submitted  for  settlement,  at  a  time  and  the  time  to  serve  a  case  on  appeal  or  amendments 
place  to  be  specified  in  the  notice,  to  the  judge  thereto  shall  be  made,  except  at  the  close  of  the 
or  referee  before  whom  the  cause  was  tried.  trial,  unless  two  days'  notice  of  the  application 

The  party  proposing  amendm«ats  to  a  case  or  for  such  an  order  shall  be  given  to  the  adverse 

bill  of  exceptions,  before  submitting  the  same  to  party, 
the  judge  or  referee  for  settlement,  shall  mark  on 

the  several  amendments  his  allowance  or  die-  Rule  284.  Papers  constituting;  record  on  ap- 
allowance  thereof,  and  also  shall  mark  plainly  peal. — ^In  all  causes  to  be  heard  m  the  appellate 
thereon  and  on  the  stenogrwher's  minutes  the  division,  the  papers  shall  be  furnished  by  the 
parts  to  which  the  proposed  amendments  are  ap^pellant^  or  the  moving  party,  and  in  sub- 
applicable,  together  with  the  number  of  the  mitted  controversies  on  agreea  facts,  by  the 
amendment.   If  the  party  proposing  the  amend-  plaintiff. 

ments  claim  that  the  case  or  bill  of  exceptions  The  party  whose  duty  it  is  to  furnish  the  i>a- 
should  be  made  to  conform  to  the  minutes  of  the  pers  shall  cause  a  printed  copy  of  the  requisite 
stenographer,  at  the  ^od  of  each  amendment  he  papers  to  be  filed  in  the  office  of  the  clerk  of  tlie 
must  refer  to  the  proper  page  oi  such  minutes,  appellate  division  within  twenty  days  after  an 
The  judge  or  referee  snail  thereupon  correct  and  appeal  has  been  taken,  or  the  order  made  for  the 
settle  the  case  or  bill  of  exceptions.  Notice  of  hearing  of  a  cause  therein,  or  the  agreed  state- 
settlement  of  the  proposed  case  or  bill  of  excep-  ment  of  facts  has  been  filed  in  the  clerk's  oflice 
tions  shall  be  not  less  than  four  nor  more  than  piumiant  to  section  five  hundred  and  forty-six 
ten  days  after  the  service  of  such  notice.  The  of  the  civil  practice  actj  but  if  it  shall  be  neces- 
lines  of  the  proposed  case  or  bill  of  exceptions  sary  to  make  a  case  or  bill  of  exceptions  ^ter  the 
shall  be  so  numoered  that  each  copy  shall  cor-  appeal  has  been  taken  or  the  order  made  for  the 
respond.  The  court,  judge  or  referee,  by  order,  hearing  in  the  appellate  division,  the  printed 
may  allow  further  time  for  the  doing  of  any  of  papers,  including  the  case  as  settled  and  signed 
the  acts  above  provided  to  be  done  on  such  by  the  judge  before  whom  the  case  was  tried, 
appeals.  shall  be  filed  within  twenty  days  after  the  settle- 
Cases  where  exceptions  are  ordered  to  be  heard  ment  of  the  case;  and  the  party  whose  duty  it  is 
in  the  first  instance  by  the  appellate  division  or  to  furnish  the  papers  shall  serve  within  said 
where  specific  questions  of  fact  have  been  sub-  twenty  days  on  nis  adversary  three  printed  cop- 
mitted  to  a  jury  shall  be  settled  in  the  same  ies  of  such  papers. 

manner.    With  the  approval  of  the  judge,  the  Such   papers   shall  consist    of  a  notice   of 

parties  may  agree  on  the  facts  proven  to  be  in-  appeal,  if  an  appeal  has  been  taken;  a  copy  of 

serted  in  the  case  or  bill  of  exceptions,  instead  the  judgment-roll,  or  the  decree  in  the  court  be- 

of  the  testimony .  low,  and  the  papers  on  which  it  was  entered ;  if  no 

judgment  was  entered,  the  pleadings,  minutes 

Rule  281.     Failure  to  make  case. — If  the  of  trial,  and  the  order  sending  the  case  to  the 
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Rules  235-239  COURT  RULES 

appellate  division  or  the  order  appealed  from,  or  other  paper  printed  upon  an  appeal  from  an 

or  the  agreed  statement  of  facts.    To  these  pa-  order  shall  Be  preceded  by  a  description  thereof 

pNers  shsSi  be  attached  the  case  or  bill  of  excep-  that  must  specify  on  whose  behalf  it  was  read 

tions  if  it  is  to  be  used  in  the  appellate  division,  and  the  name  of  the  affiant  shall  be  printed  at 

All  the  foregoing  papers  shall  be  certified  by  the  the  top  of  each  page  containing  an  affiaavit.    On 

proper  clerk,  or  Be  stipulated  bjjr  the  parties  to  be  an  appeal  from  an  order  granting,  or  denying,  a 

true  copies  of  the  original.    There  shall  be  pre-  motion  to  strike  out  parts  of  a  pleading  as  irreie- 

fixed  to  these  papers  a  statement  showing  the  vant,  redundant  or  scandalous,  or  to  make  a 

time  of  the  beginnmg  of  the  action  or  proceeding,  pleading  more  defim'te  and  certain,  the  portion 

and  of  the  service  of  the  respective  pleadings;  of  the  pleading  to  which  the  motion  is  oiiected 

the  names  of  the  original  parties  in  full;  and  any  must  be  printed  in  italics, 
change  in  the  parties,  if  such  has  taken  place. 

There  shall  be  added  to  them  the  opinion  of  the  Rule  236.  Brief  s  and  points  to  be  exchanged 
court  below,  or  an  affidavit  that  no  opinion  was  ^y  parties, — ^The  appellate  division  in  any  de- 
given,  or,  if  given,  that  a  copy  could  not  be  pro-  partment  may  make  such  rules  in  relation  to  the 
cured.  The  foregoing  papers  shall  constitute  exchangeof  briefs  and  the  delivery  of  t)aper8  and 
the  record  in  the  app^ate  division.  briefs  to  the  justices  thereof  as  it  may  deem  ex- 

The  papers  in  all  appeals  from  orders  shall  pedient. 
consist  of  pi-inted  copies  of  the  papa^,  which        „  .    a^w    ^  i     j  a^  *       «  • 

were  used  in  the  court  below  and  ire  roefeified  in  .  f"^^,  ?«J.  Calendw  wactice:  noti»  of  issue; 

the  order,  certified  by  the  proper  clerk  or  stipu-  ^t  j  i«^«»to-— The  appellate  division  of 

lated  by  the  parties  to  be  true^pies  of  the  ong-  ^\  department  may  adopt  rules  regulatmg 

inals  and  of  the  whole  thereof.    There  shaU  be  J^®  ^«^^K  ^(  "^"^  the  filing  of  notes  of  issue, 

added  to  them  the  opinion  of  the  court  below,  or  *^^  preparation  and  publication  of  cidendars 

an  affidavit  that  no  opinion  was  given,  or,  if  *"?  ^^®  calendar  practice  in  such  department, 

given,  that  a  copy  couldnot  be  procured.  u""^^^^^  TeverBal  by.default  wiU  not  be 

They  shall  be  filed  with  the  clerk  within  fif-  avowed.    Where  the  cause  w  caUwi  in  its  order 

teen  days  after  the  appeal  is  taken,  and,  at  the  °^ '^^^  "^V"^^^  '^  tt®  ^?]^^^  ^"^  ^  "^^ 

same  time,  the  appefia^  shall  ser^e  on  his  ad-  ^  ^^^'s*^  ^^^  <^^,  ^'.*^  t^«  P^^"  required 

veraary  thiee  printed  copies  thereof.  ^  ^«^^  ^^  «^^°J1<^  his  caiwe,  judgment  of 

If  the  party  whose  duty  it  is  to  file  and  serve  affinnance  by  default  will  be  ordered  on  motion 

papers  under  this  rule  Aall  fail  so  to  do,  the  of  the  respondent. 

other  party  may  move  in  the  appellate  court  on        „  ,    ^^^     /^  .  .  .  j      vh    ^ 

any  motion  day,  on  three  days'  notice,  to  dismiss        5"J«  2^-  yV^^^'^^i  f^pies  and  publkation- 

the  appeal  or  for  other  relief".  —Before  any  decision  of  the  appdJate  division  of 

'^  the  supr^ne  court  in  any  department  m  which 

an  opinion  is  written  is  announced,  there  shall  be 

Rule  235.    Records  and  briefs  on  appeal;  furnished  to  the  clerk  of  the  court  a  copy  of  eadi 

printing;,  indexing  and  delivery. — ^The  records  opinion  delivered  by  the  court,  and  immediately 

and  br\(efs  and  all  other  papers  furnished  in  the  after  the  announcement  of  the  decision  and  on 

appellate  division  in  calendar  causes  shall  be  the  same  day,  the  clerk  shall  transmit  sudi  copy 

printed  on  white  writing  paper,  ten  and  one-  or  copies  so  received  by  him,  duly  certified  as 

naif  inches  by  eight  inches,  and  bound  on  the  required  by  section  ninety-two  of  the  judiciary 

•edge  of  the  greater  length,  with  a  margin  on  the  law,  and  a  list  of  all  cases  dedded  -at  the  same 

outer  edge  of  the  leaf  not  less  than  one  and  a  time,  to  the  supreme  court  reporter,  and  no 

half  inches  wide.     The  printed  page,  exclusive  decision  on  any  appeal  in  which  an  opinion  is 

•of  any  marginal  note  or  reference,  shall  be  seven  written  shall  be  announced  until  a  copy  <rf  the 

inches  long  and  three  and  a  half  inches  wide,  opinion  has  been  furnished  to  the  clerk  as  afore- 

The  folios,  numbering  from  the  commencement  said.  No  copy  of  any  opinion  in  any  case  decided 

to  the  end  of  the  record,  shall  be  printed  on  the  by  the  appellate  division  in  any  department 

outer  margin  of  the  page.  shall  be  delivered  to  any  person  until  after  the 

The  record  and  briefs  in  each  cause  shall  be  decision  is  announced  and  no  copy  of  such  opin- 

uniform  in  size  and  printed  in  roman  type  of  ion  shall  be  delivered  to  any  person  except  coun- 

eleven  point  size.  sel  in  the  case  until  the  list  of  decisions  and  cer- 

All  cases  cited  in  the  briefs  from  the  courts  of  tified  copies  of  the  opinions  shall  have  been 

this  state  shs^ll  be  cited  from  the  official  reports  transmitted  to   the  supreme    court   reporter, 

if  there  reported  in  full.  Copies  of  the  opinions  filed  by  the  appellate  di- 

The  party  whose  duty  it  is  to  furnish  the  vision  shall  be  furnished  to  each  counsel  in  the 
papers  shall  comply  with  any  rules  of  that  cause  without  charge.  The  supreme  court  re- 
appellate  division  as  to  the  number  and  time  of  porter  shall  publish  the  opinions  of  the  appel- 
filing  and  service  of  copies  of  records,  printed  late  division  as  soon  as  practicable  without  wait* 
papers  and  briefs.  ing  to  publish  together  all  the  opinions  of  a 

The  record  on  appeal  shall  contain  an  index  in  particular  term  or  month, 
the  front  thereof.    The  index  of  the  exhibits 

shall  concisely  indicate  the  contents  or  nature  of        Rule  239.    Orders  of  appellate  division  on  r« 

each  exhibit  and  the  pages  where  it  is  admitted  in  versal. — ^The  appellate  division,  on  renderin, 

evidence  and  printed  in  the  record.    Such  index  final  judgment  on  appeal  pursuant  to  the  provi 

shall  also  contain  a  reference  to  the  pages  sion  of  section  five  hundred  and  eighty-four  c 

where  a  motion  for  a  dismissal  of  the  complaint  the  civil  practice  act,  on  reversing  or  modifying 

or  for  the  direction  of  a  verdict  appears.   At  the  a  judgment  entered  on  the  decision  of  the  court 

top  of  each  page  containing  testimony  shall  be  or  the  report  of  a  referee,  without  granting  a  ne 

printed  the  name  of  the  witness  whose  testi-  trial,  may  reverse  any  finding,  and  shall  mal 

mony  appears  thereon  and  of  the  party  by  whom  such  new  findings  of  facts  proved  on  the  trial  i 

called,  and  a  statement  whether  the  examinar  shall  be  necessary   to  sustain  the  judgmei 

tion  is  direct,  cross  or  re-direct.    Each  affidavit  awarded  by  the  appellate  division.    The  fa< 
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Rules  240-251 


as  found  by  the  appellate  division  shall  be  in-  in  the  complaint.    If  infants  be  interested,  the 

eerted  in  its  order  for  judgment  and  the  facts  as  complaint  shall  state  whether  the  parties  own 

found  by  the  special  term  or  referee  before  whom  any  other  lands  in  common, 
the  case  was  tried  which  are  reversed  by  the 


appellate  division  likewise  shall  be  specified  in 
such  order. 

TITLE  28 
Action  to  RecoT6r  Real  Property 

Rule  240.  Description  of  property  in  complaint. 

241.  Verdict,  report  or  dectaion  to  state  nature  of 
plaintiff's  estate. 

Rule  240.    Description  of  property  in  corn- 


Rule  246.  Ascertainment  by  court  of  rights  of 
parties  before  interlocutory  judgment — If  a  de- 
fendant in  an  action  for  partition  has  made  de- 
fault in  appearing  or  pleading,  or  a  party  be  an 
infant,  the  court  must  ascertain  the  rights,  shares 
and  interests  of  the  several  parties  in  the  prop- 
erty, by  a  reference  or  otherwise,  before  mter- 
locutory  judgment  is  rendered  in  the  action. 

Rule  247.  Reference  on  default  or  admis- 
sion  in  case  of  infants,   absentees   or  un- 


ttl^Irtt  SX^^i^tan^hl^f  J^nf  ^^  partiM-Where  th'e  righto  and  interests 

^vEf?Srn?^?fJ?v.?^^wf.h^nTl!  .Ir  °f  the  iweral  parties,  as  stSed  in  the  com- 

«cr.be  the  property  claimed  with  rearonable  per-  j^;  ^  j         ^f     for  partition,  are  not  denied 

taintym  such  manner  that,  from  the  description,  P    controverted,  if  any  of  the  defendants  be 

p<wess.on  of  the  property  claimed  may  be  debv-  5^^^,  „,  abseiitees  or  unknown,  the  plain- 

tiff,  on  an  affidavit  of  the  fact,  and  notice  to 

Rule  241.   Verdict,  report  or  decision  to  state  such  of  the  parties  as  have  appeared,  may  apply 

nature  of  plaintifiTs  estate.— A  verdict,  report  or  at  a  special  term  for  mi  order  of  reference  to 

decision  in  favor  of  the  plaintiff  in  an  action  for  takeproof  of  tha  plaintiff's  titleand  interest m  the 

the  recovery  of  real  property  or  the  possession  premises  and  of  the  several  matters  set  forth  in 

thereof,  and  the  judgment  rendered  thereon,  *'K  complaint,  and  to  ascertain  and  report  the 

must  specify  in  writing  the  estate  of  the  plain-  eights  and  interests  of  the  several  parties  in  the 

tiff  in  the  property  recovered,  whether  it  is  in  premises,  Mid  an  abstract  of  the  conveyances 

fee,  or  for  life,  or  for  a  term  of  years,  stating  for  ^^^^^  ^^^^^  *^ne  same  are  held, 
whose  life  it  is,  or  specifying  the  duration  of  the 


term,  if  the  estate  be  less  than  a  fee. 

TITLE  29 
Action  for  Dower 

Rule  243.     Dower;  payment  of  gross  sum. 

Rule  248.    Dower;  payment  of  gross  sum. — 


Rule  248.  Proof  required  on  application  by 
party  for  money  paid  into  court— On  an  appli- 
cation to  the  court  by  a  party  in  an  action  for 
partition  for  money  paid  into  court,  he  must 
produce  the  following  papers: 

1.  An  affidavit  made  by  himself,  or,  if  a  suffi- 
cient excuse  be  shown,  by  his  agent  or  attorney, 
stating  the  true  amount  actually  due  on  each 
incumbrance,  and  the  name  and  residence  of  the 


^t^i^^  «™  .^f V,?n  laM  i^^^n  r^^  h;*"  o'^e'  °f  the  incumbrance,  as  far  as  they  are 

f^Zi  ^T^J^^  ]5  5i"  f^Hlf**'*'^  ''l^t^'u  l^o^^n.  or  can  ^  ascertained  with  due  diligence. 

^!f^  .f..^t*    L*^r*'  ^^  T*  *''*"  -^  2.  An  affidavit  showing  service  of  a  noSce  of 

^  fi™  i^  ^J^^'^^^.li^  ^^J'  y^"l  °/r  *T'*^r  the  application  on  each  o#nerof  an  incumbrance. 

^l^^^^^^J^  ^r  .°  *"*^J*^*K  *1^^k"*/  Servi^  of  the  notice  within  the  state  must  be 

i^»nS  fhi  n^hir.,?^  .*h>.»'^.^?i«  personal,  or  by  leaving  it  at  the  owner's  resi- 

death  during  the  probable  life  of  the  plaintiff  §          ^j^  some  perron  of  suitable  age  and 

m1^'i"*„'*'  '^*  American  Experience  table  of    discretion,  at  least  fourteen  days  prevSus  to 

•  the  application.  Service  without  the  state, 
it  personal,  must  be  made  at  least  twenty  da^'s 
previous  to  the  application.  If  the  owner  of 
the  incumbrance  reside  without  the  state,  and 
the  place  of  his  abode  cannot  be  ascertained 
with  reasonable  diligence,  notice  may  be  served 


Mortality. 

[Table  printed  following  rul?9.1 

TITLE  30 


Rule  245. 
246. 

247. 


Action  for  Partition 
General  requirements  as  to  complaint.  on  him  by  publishing  it  in  such  newspaper  or 

^^(rfoJ2^ntMlocuto*^^ucto"nt  ^  °^  parties    newspapers  as  the  court  may  direct,  once  in 

Reference  on  default  or  admission  in  case  of 


infants,  absentees  or  unknown  parties. 

248.  Proof  required   on  application   by  party  for 

money  paid  into  court. 

249.  Notice  of  stay  of  sale. 

250.  Referee  to  be  selected  bv  the  court. 

251.  Proceedings  on  death  of  parties. 


each  week  for  the  four  weeks  immediately  pre- 
ceding the  application. 


Rule  249.    Notice  of  stay  of  sale. — No  order 
to  stay  a  sale  under  judgment  in  partition  shall 
be  granted  or  made  by  a  judge  out  of  court 
Rule  246.    General  requirements  as  to  com-    except  on  notice  of  at  least  two  days  to  the 
plaint.— The  complaint  in  an  action  for  parti-    P^amtiff  s  attorney. 

tion  must  describe  the  property  with  reasonable  R^ie  260.  Referee  to  be  selected  by  court.— 
jertamty,  and  must  specify  the  rights,  shares  a  referee  to  be  appointed  in  an  action  for  parti- 
ind  interests  therein  of  each  of  the  parties,  ^  ^[^^  ^^  (.^ke  proofs  or  to  sell  shall  be  selected  by 
ar  as  the  same  are  known  to  the  plaintiflf,  the  court,  and  the  court  shall  not  appoint  as 
md  also  must  contain  any  other  allegation  g^jh  referee  a  peison  nominated  by  a  partv  to 
•eauired  by  statute.  If  a  party,  or  the  share,  t^e  action  or  his  coumpI. 
•ight  or  interest  of  a  party,  be  unknown  to  the 


plaintiff;  or  if  a  share,  right  or  interest  be  uncer-  Rule  261.   Proceedings  on  death  of  parties. — 

•ain  or  contingent;  or  if  the  ownership  of  the  If,  on  the  death  of  one  of  two  or  more  plaintiffs, 

nheritance  depend  upon  an  executory  devise;  or  or  one  of  two  or  more  defendants,  in  an  action 

f  a  remainder  be  contingent,  so  that  the  party  for  partition,  the  interest  of  the  decedent  in  the 

annot  be  named;  such  facts  also  must  be  stated  property  passed  to  a  person,  not  a  party  to  the 


lats 


Rules  255-262  COURT  RULES 

action,  the  latter  may  be  made  defendant  by  the  by  the  certificate  of  the  clerk  of  the  county  in 
order  of  the  court  and  a  supplemental  summons  which  the  mortgaged  premises  are  situ^ied, 
may  be  issued  to  bring  him  m.  that  a  notice  of  the  pendency  of  the  action  coin- 

taining  the  names  of  the  parties  thereto;  the 
TITLE  31  object  of  the  action ;  a  description  of  the  propffty 

in  that  coimty  affected  thereby;  the  date  <rf  the 
Action  for  Foreclosure  mortgage,  the  parties  thereto,  and  the  time  and 

Rule  265.  Complaint  to  Btnte  whether  action  for  mortgage  P^^^'  ^^  r^jording  the  same;  has  been  filed  at 

debt  has  been  brought.  least  twenty  days  before  such  appfacation  for 

256.  RefCTence  on  default  or  admisaipn.  ,  judgment  and  at  or  after  the  time  of  filing  of  the 

257.  Apph^tion  for  judgment  on  default  or  admi».  complaint,  as  required  by  law. 

258.  Proof  of  notice  of  pendency.  J     -,   ,    -^-^      r^     j.     j.      t  *    j  ^*i  r 

259.  Contenteofjudipnentofeale.  ^  Rule  269.    Contents  of  judgment  of  sale. — In 

260.  Notice  of  application  for  stay  of  sale.  every  judgment  for  the  sale  of  mortgaged  prem- 

Z:  ^Sti»?or"iSX  moneys;  «fe«nc.  ^^A  ttelescription  and  particular  boundiiri* 

263.  Proceedings  before  referee.  Of  the  property  to  c>e  sold,  SO  far  as  the  same  can 

264.  When  surplus  to  be  paid  into  surrogate's  court.      be  ascertained  from  the  mortgage,  and  other 

Z:  S^S^^f  S^'eSTti  be  fiW  or  re-    iMtoruments  on  record  affecting  the  proper^, 

corded  before  conveyanoe.  ahail  be  inaerted.     Unless  otherwise  specially 

267.  Application  to  peraonsl  property  lieu.  ordered  by  the  court,  the  judgment  shall  direct 

Rule  2S6.  Complaint  to  state  Aether  action  *****  the  mort^ed  premises,  or  so  much  thaerf 
tormortgage  debt fc«  b«enbro«ght.-The  com-  3ih?Yh.^v?Z^' of  fL^^!T^%y^U^^I^l 
phunt  S'aS  action  to  foreclose  Xrtgage  upon    Son  ^^d^S  C  bf  ^W  tS^v  iife 

iin^ZTH^hi   ^Sh  Tt  rihiSL^t^Ai^    sow  by  or  under  the  direction  of  the  sheri*  of 

t^^Xsttiitii'''  "*''*'"  "'^  ""^    ^  --^  «'  a  referee  and  that  the  nkintilf. 
V  «,5vi  uoo  a^ccu  wu^vcfu.,  ^j.  ^^^  other  partv,  may  become  a  purdiaser  on 

y  Rule  266.  Reference  on  default  or  admission,  such  sale*  that  the  sheriff  or  referee  execute  a 
"^  —If,  in  an  action  to  foreclose  a  mortgage,  the  de-  ^^ed  to  the  purchaser;  that  out  of  the  proceeds 
fendant  fail  to  answer  within  the  time  allowed  ^'  "i^  sale,  unless  otherwise  directed,  he  pay  the 
for  that  purpose,  or  the  right  of  the  plaintiff,  as  expenses  of  the  sale,  and  that  he  pay  to  the  plam- 
stated  in  the  complaint,  is  admitted  by  the  an-  ^^^y  ^^  "^s  attorney,  the  amount  of  his  debt,  m- 
swer,  unless  the  court  rfiall  ascertain  and  deter-  Merest  and  costs,  or  so  much  as  the  purchMe 
mine  the  amount  due,  the  plaintiff  may  have  an  money  wiU  pay  of  the  same  wid  that  he  take  the 
order  referring  it  to  some  suitable  person  as  ref-  recejpt  of  the  plamtiff .  or  his  attorney,  for  the 
eree  to  compute  the  amount  due  to  the  plain-  amount  so  paid,  and  file  the  same  with  his  re- 
tiff  and  to  such  of  the  defendants  as  are  prior  P^^t  of  sale,  and  that  the  purchaser  at  such  sale 
incumbrancers  of  the  mortgaged  premises,  and  ^^  ^^  ^^^^  f  ^^'^°  ^^  ^^  premises  on  pro- 
to  examine  and  report  whether  the  mortgaged  duction  of  the  deed, 
premises  can  be  sold  in  parcels.  Where  the  de-  -^  ,  ^^^  »,.-....* 
fendant  is  an  infant,  and  has  put  in  a  general  Rule  260.  Notice  of  application  for  stay  of 
answer  by  his  guardian,  or  if  any  of  the  defend-  sale.---No  order  to  stay  a  sale  under  judgment 
ants  be  absentees,  the  order  of  reference  also  [^^  ^^e  foreclosure  of  a  mortgage  shall  be  made 
shall  direct  the  person  to  whom  it  is  referred  to  py  » i^^^  out  of  court,  except  on  a  notice  of  at 
take  proof  of  the  facts  and  circumstances  stated  ^east  twenty-four  hours  to  the  plaintiff's  attor- 
in  the  complaint  and  toe  xamine  the  plaintiff  or  ^®y* 

&:i^^^m"aSfiniro^?^^^^^^^^^^  pl^m^^^;  aSi«^m\t 
dueonthemortgWe,preps^^^^^^  fc'^Tndr^  Se^^^^ 
tion  for  judgment  of  foreclosure  and  sale.  ^y^^  g^eriff  or  ref er^  taking  the  sale,  ^t^n  five 
^  Rule  267.  Application  for  judgment  on  de-  ^*ys  ^^^  ^^^  s^^^e  shall  be  received  and  be  as- 
fault  or  admission.— In  an  action  to  foreclose  a  certainable,  in  the  city  of  New  York  to  the 
mortgage,  when  no  answer  is  put  in  by  the  de-  chamberlain  of  the  said  city,  and  m  other  coun- 
fendant  within  the  time  allowed  for  that  pur-  *»es  to  the  trea^rer  thereof,  unl^  otherwise 
pose,  nor  any  answer  denying  any  material  facts  specially  directed,  subject  to  the  further  order 
of  the  complaint,  the  plaintiff  may  apply  for  ^f  the  court;  and  eveiy  judgment  m  foreclosure 
judgment  at  any  special  term  on  due  notice  to  shall  contain  such  directions,  except  where- 
such  of  the  defendants  as  have  appeared  in  the  5$^^^  provisions  are  made  speciaUy  by  the  court, 
action,  and  without  putting  the  cause  on  the  ^^  report  of  a  sale  shall  be  filed  or  confirmed 
calendar.  unless  accompanied  with  a  proper  voucher  for 

In  such  case,  when  he  moves  for  judgment,  ^^  surplus  moneys  and  showmg  that  they  hi 

the  plaintiff  must  show  whether  any  of  the  de-  ^^^  P*'<J  over,  deposited  or  disposed  of  m  p. 

fendants  who  have  not  appeared  are  absentees,  stance  of  the  judgment.     If  any  pwrt  of  < 

and,  if  the  court  has  not  computed,  he  must  pro-  surplus  moneys  remain  in  court  for  the  pen 

duce  the  referee's  report  as  to  the  proof  of  j'  ^'^ee  months,  the  court,  if  no  appUcation  1 

the   facts   and    circumstances   stated   in   the  been  made  therefor,  must,  and,  if  an  M)phcat 

complaint,  and  of  the  examination  of  the  plain-  therefor  is  pending,  maj' direct  it  to  be  inves 

tiff  or  his  agent,  on  oath,  as  to  any  payments  »*  interest  for  the  benefit  of  the  person  or  p 

which  have  been  made.  sons  entitled  thereto,  to  be  paid  on  the  direct 

of  the  court. 

Rule  268.    Proof  of  notice  of  pendency. — In 
all  foreclosure,  cases,   the  plaintiff,  when  he        Rule  262.    Application  for  surplus  mone; 

moves  for  judgment,  must  show  by  affidavit,  or  reference.' — ^Any  person  claiming  the  sujpf 
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RULES  OF  CIVIL  PRACTICE  Rules  263-271 

moneys  arising  upon  the  sale  of  mortgaged  prem-  Rule  260.   Referee  to  be  selected  by  court — 

ises,  or  any  part  thereof,  either  in  his  own  name,  The  referee  to  be  appointed  in  foreclosure  case^ 

or  by  his  attorney,  at  any  time  before  the  con*  to  compute  the  amount  due  or  to  sell  mortgaged 

firmation  of  the  report  of  sale,  may  file  with  the  premises  or  to  report  on  application  for  surplua 

clerk  in  whose  office  the  report  of  sale  is  filed,  a  moneys  shall  be  selected  by  the  court,  and  the 

written  notice  of  such  claim,  stating  therein  the  court  shall  not  appoint  as  such  referee  a  person 

nature  and  extent  of  his  clai^  and  the  address  nominated  by  a  party  to  the  action  or  hi» 

of  himself  or  his  attorney.    The  party  moving  counsel, 
for  confirmation  of  the  report  of  sale  shall  pre- 

sent  with  his  motion  papers  a  certificate  of  the  ^  '^^'^  ^W.  Morteage  ana  assigiimeiits  to  be 
clerk  specifying  the  notices  of  claim  to  the  sur-  «l«o  or  recorded  before  conveyaace. — ^When- 
plus  moneys,  if  any,  so  filed  with  him.  and  an  ever  a  sheriff  or  referee  sells  mortgaged  premises 
affidavit  showing  any  other  unsatisfiea  lien  on  under  a  decree,  order  or  jud^ent  of  the  court, 
the  property.  On  the  motion  for  confirmation,  jt  shall  be  the  duty  of  the  plaintiff,  before  a  deed 
or  at  any  time  within  three  months  thereafter,  ^  executed  to  the  ptu-chaser,  to  file  such  mort- 
on  notice  to  all  parties  who  have  appeared  in  the  gage  and  any  assignment  thereof  in  the  office 
action  or  filed  claims,  any  party  to  the  action,  or  of  the  clerk,  unless  such  mortgage  and  assign- 
any  person  who  has  nled  a  notice  of  claim  on  the  ments  have  been  duly  proved  or  acknowledged 
surplus  mone3T5,  may  apply  for  an  order  of  ref-  80  as  to  entitle  the  same  to  be  recorded;  in  which 
erence  to  ascertain  ana  report  the  amount  due  case,  if  it  has  not  been  done,  it  shall  be  the  duty 
to  him  or  any  other  person  who  has  a  lien  on  of  the  plaintiff  to  cause  the  same  to  be  recorded 
such  surplus  moneys,  and  to  ascertain  the  prior-  at  full  length  in  the  county  or  counties  where 
ity  of  the  several  liens  thereon;  to  the  end  that  the  lands  so  sold  are  situated  before  a  deed  is 
on  the  coming  in  and  confirmation  of  the  report  executed  to  the  purchaser  on  the  sale;  the  ex- 
on  such  reference,  such  further  order  may  be  pense  of  which  filing  or  recording,  and  the  entry 
made  for  the  distribution  of  such  surplus  mon-  thereof,  shall  be  allowed  in  the  taxation  of 
eys  as  may  be  just.  The  only  costs  which  can  costs;  and,  if  filed  with  the  clerk,  he  shall  enter 
be  allowed  to  the  party  moving  for  the  refer-  i^  the  minutes,  the  filing  of  such  mortgage  and 
ence  are  motion  costs  of  the  motion  for  reference  assignments,  and  the  time  of  filing.  But  thiff 
and  of  the  motion  to  confirm  the  report,  to-  rule  shall  not  extend  to  any  case  where  the 
gether  with  necessary  disbursements.  mortgage  or  assignments  appear,  by  the  plead- 
ings or  proof  m  the  suit  commenced  thereon,  to 
Rule  263.  Proceedings  before  referee. — ^The  have  been  lost  or  destroyed, 
owner  of  the  equity  of  redemption,  or  any  party 

who  has  appeared  in  the  action  or  any  person  r^^  267.    AppUcation  to  personal  property 

who  has  filed  a  notice  of  claim  with  the  clerk  Uens.— The  provisions  of  this  title,  in  so  for  as 

previous  to  the  entry  of  the  order  of  ref  erence,  or  ^hey  may  be  applicable,  shaU  apply  in  actions 

who  shall  thereafter  file  such  notice  with  the  ^  foreclose  a  mortgage  or  other  lien  on  chattels 

clerk  and  serve  a  certified  copy  thereof  on  the  ^r  other  personal  property, 
referee,  shall  be  entitled  to  a  notice  to  attend  on 

such  reference  and  to  the  usual  notices  of  sub-  TTTLR  512 

sequent  proceedings  relative  to  such  surplus.  iiii-jswi 

If  such  cfwner,  party  or  claimant,  has  not  ap-  a*»*J/.«  ♦^  i>^a«««.  ru^**^i 

peared  nor  made  his  claim  by  an  attorney,  the  ^^^^  ^  Recover  Chattel 

notice  may  be  served  by  depositing  the  same  in  Rule  270.  How  title  to  eh*ttel  pleaded. 

the  postoffice,  directed  to  the  claimant  at  his  JJi.  Pleading  wrongful  tjJdii«  or  detention.         . 

_i__*^  ^0 -J „i.^x^j    :^    u;«   »^^;»^  ^/  272.  Anawer   that   property   wae  distrained  doing 

puMDe  of  residence  as  stated  in  nis  notice  of  damage.    •^        ' 

claim  and  on  the  owner  in  such  manner  as  the  273.  Replevin  papen  to  be  furnished  oourt  or  referee* 


court  may  direct.    Notice  of  the  hearing  before  _.  ,    ^_^     -_      ..^,    ^   •.  ^  ,    ,     j  j      a 

the  referi  shaU  be  given  to  any  person  having  ^^^f.  270.   How  titte  to  chattel  pleaded.~An 

or  appearing  to  have  an  unsatisfied  lien  on  the  aUega^on  m  a  pleading  inteiposed  by  either 

moneys  in  such  manner  as  the  court  shall  direct-  PJ^v  to  the  effect  tM  the  party  pleading,  or  a 

third  person,  was,  at  the  time  when  the  action 

Rule  264.   When  surplus  to  be  paid  into  sur-  was  commenced,  or  the  chattel  was  replevied,  as 

rogate's  court. — If  real  property  or  an  interest  the  case  may  be,  the  owner  of  the  chattel,  or 

in  real  property  which  is  liaole  to  be  disposed  of  that  it  was  then  his  property,  is  a  sufficient 

as  prescrioed  in  article  thirteen  of  the  sur-  statement  of  title,  unless  the  right  of  action  or 

rogate's  court  act,  be  sold  to  satisfy  a  mortgage  defense  rests  on  a  right  of  possession  by  virtue 

or  other  lien  thereon,  which  mortgage  or  lien  ac-  of  a  special  property,  in  which  case  the  pleading 

crued  during  the  decedent's  lifetime,  the  surplus  must  set  forth  the  facts  upon  which  the  special 

money  must  be  paid  into  the  surrogate's  court  property  depends,  so  as  to  show  that  at  the  time 

having  jurisdiction  to  issue  letters  testamentary  when  the  action  was  commenced,  or  the  chattel 

or  of  administration  upon  the  estate  of  the  de-  was  replevied,  as  the  case  may  be,  the  party 

cedent,  in  the  following  cases:  pleading,  or  the  third  person,  was  entitled  to 

1.  If  eighteen  months  have  not  elapsed  since  the  possession, 
the  date  when  letters  testamentary  or  of  ad- 
ministration were  first  issued.  Rule  271.    Pleading  wrongful  taking  or  de- 

2.  If  a  proceeding  for  a  judicial  settlement  of  tention.-— If ,  in  an  action  to  recover  a  chattel, 
the  accounts  of  such  executor  or  administrator  the  complaint  contain  a  sufficient  statement  of 
has  been  commenced  within  eighteen  months  the  plaintiff's  title,  a  general  allegation  that  the 
from  the  date  of  the  issue  of  such  letters  and  is  defendant  wrongfully  took  the  chattel,  is  suffi- 
still  pending.  cient  without  setting  forth  the  facts  showing 

3.  If  no  such  letters  have  been  issued  and  two  that  the  taking  was  wrongful.  If  the  taking  of 
years  have  not  elapsed  since  the  death  of  the  the  chattel  is  not  complained  of,  but  the  action 
decedent.  is  founded  on  its  wrongful  detention,  the  com- 
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Slaint  must  set  forth  the  facts  showing  that  the  five  years  have  not  elapsed  since  such  adulterous 

etention  was  wrongful.  intercourse  was  discovered  by  the  plaintiff; 

and  (4)  the  complaint  containii^;  such  aver- 

Rule  272.    Answer  that  property  was  dis-  ments  be  verified  by  the  oath  of  the  plaintiff; 

trained  doing  daxnage. — If,  in  an  action  to  judgment  shall  not  be  rendered  for  tne  relief 

recover  a  chattel,  thfe  defence  be  that  a  chattel,  demanded  until  the  plaintiff's  affidavit  be  pro- 

to  recover  which  the  action  is  brought,  was  duced  statinjr  the  above  facts, 
distrained  domg  damage,  an  allegation  that  the 

defendant,  or  the  person  by  whose  command  he  Rule   278.     Information  as   to   details   of 

acted,  was  then  lawfully  possessed  of  the  real  matrimonial  actions. — ^An  officer  of  a  court 

property,  and  that  the  chattel  was  distrained  with  whom  the  proceedings  in  an  action  to  annul 

whue  it  was  doing  damage  thereon,  is  sufficient,  a  marriage  or  for  divorce  or  separation  are  filed, 

without  setting  forth  the  title  to  the  real  prop-  or  before  whom  the  testimonv  is  taken,  or  his 

erty.  clerk,,  either  before  or  after  the  termination  of 

n    1     .                     u    J      •  u  J  ^^^  ^^*^»  *^^*^  ^^^  permit  a  copy  of  any  of  the 

Rule  278.    Replevm  papers  to  be  rurmsned  pleadings  or  testimony,  or  any  examination  or 

court  or  referee. — ^A  copy  of  the  plaintiff's  perusal  thereof ,  to  be  taken  by  any  other  person 

affidavit,  with  the  accompanying  ^requisition  than  a  party,  or  the  attorney  or  counsel  of  a 

and  the  return  of  the  sheriff,  must  be  furnished  party  who  had  appeared  in  the  cause,  except  by 

to  the  court  or  the  referee  on  the  trial  of  an  issue  order  of  the  court. 

of  fact  with  a  copy  of  the  summons  and  of  the  if  the  evidence  on  the  trial  of  such  an  action 

pleadings.  be  such  that  public  interest  requires  that  the 

TITLE  88  examination  of  the  witnesses  should  not  be 

public,  the  court  or  referee  may  exclude  all 

Matrimonial  Actions  persons  from  the  room  except  the  parties  to  the 

maoimonuu  iicuons  action  and  their  counsel  and  the  witnesses,  and 

Role  275.  Proof  required  for  judgment  by  default  in  in  such  case  may  order  the  evidence,  when  filed 

276.  Orf:?^S;i^'n^"fee^d?^SS!2K.o«on.  ^^  t^e  clwk,  aealed.up.  to  be  exhibited  only  to 

277.  Proof  required  on  default.  the  parties  to  the  action  Or  some  one  interested, 

278.  Information  ae  to  details  of  matrimonial  actions,  on  order  of  the  COUrt. 

279.  Pleading  and  trial  of  issue  of  illegitimaoy  of 

280.  ComtutaSinaetionforseparation.  „,I^«Jf  279.     Pleading   Uld  trial   of  issue   of 

281.  Reference  in  matrimonial  action.  illegitmacy  of  children. — ^In  an  action  by  a  hus- 

282.  Reference  on  default  not  permitted  in  action  to  band  for  a  divorce,  if  he  wishes  to  question  the 

annul  a  marriage  or  for  divorce  or  separa-  legitimacy .  of  any  of  the  children  of  his  wife, 

283.  Judgment  declaring  marriage  void  or  granting  a  the  allegation  that  they  are,  Or  that  he  believes 

divorce  not  to  be  by  default;  judgment  to  be  them  to  be,  illegitimate,  shall  be  made  distinctly 

entered  by  court.  j^  ^.j^^  complaint.    On  default,  proofs  shaU  be 

Rule  276.    Proof  required  for  judgment  by  taken  respecting  the  question  of  le^timacy  as 

default  in  actions  for  annulment  of  marriage. —  ^^^^  *s  on  the  other  matters  stated  in  the  com- 

Before  judgment  by  default  shall  be  granted  in  plaint,  and  if  the  issue  be  tried  by  a  jury,  an 

an  action  to  annul  a  marriage  on  any  of  the  ^ssjie  on  the  Question  of  the  le^timacy  of  the 

grounds  stated  in  sections  eleven  hundred  and  children  shall  be  awarded  and  tried  at  the  same 

thirty-three,  eleven  hundred  and  thirty-seven,  time. 

or  eleven  hundred  and  thirty-nine  of  the  civil  RuI©  2S0.    Complaint  in  action  for  sepani- 

practice  act,  the  plaintiff  must  prove  that  there  tion.— The  complaint  in  an  action  for  separation 

has  been  no  such  cohabitation  between  the  must  specify  particularly  the  nature  and  cir- 

parties  as  by  the  said  sections  would  bar  a  judg-  cumstances  of  the  defendant's  misconduct  and 

mentforannulment  of  the  marriage,  except  that  get  forth  the  time  and  place  of  each  act  com- 

in  an  action  under  said  section  eleven  hundred  plained  of  with  reasonable  certainty, 
and  thirty-seven  the  plaintiff  may  prove  instead 

that  the  lunacy  still  continues.  Rule  281.    Reference  in  matrimonial  action. 

^  .     ^«^      ^  ^        „      .                *  .     J  — In  an  action  to  annul  a  marriage  or  for  divorce 

Rule  276.     Order  allowing  next  fnend  to  or  separation  the  court  shall  not  order  a  refer- 

maintain  action.— An  order  allowing  a  person  to  ©nee  to  a  referee  nominated  bv  either  party  or 

maintain  an  action  to  annul  a  marriage  as  the  agreed  on  by  the  parties,  nor  without  proof  bv 

next  friend  of  an  infant,  or  as  the  next  friend  of  affidavit  of  the  service  of  the  summons  and  com- 

an  idiot  or  lunatic,  may  be  granted  by  the  court,  plaint  in  conformity  with  the  rules.    Notice  of 

in  its  discretion,  without  notice,  or  on  notice  to  appearance  and  retainer  shall  not  be  sufficient 

such  persons  and  m  such  manner  as  it  deems  to  excuse  such  proof . 
proper. 

^     ,         .    ^       ^  *    ,       ^  Ri»l«  282.    Reference  on  default  not  per- 

Rule  277.   Proof  required  on  default.--In  an  mittod  hi  action  to  annul  a  marriage  or  foi 

action  for  a  divorce,  unless  it  be  averred  in  the  divorce  or  separation. — In  an  action  for  a  di- 

complaint,  (1)  that  the  adultery  charged  was  vorce,  or  separation,  or  to  annul  a  marriage, 

committed  without  the  consent;  connivance,  where  the  defendant  tails  to  answer,  no  reference 

privity  or  procurement  of  the  plaintiff;  (2)  that  ghall  be  granted  to  take  proof  of  the  facts  sUted 

five  years  have  not  elapsed  since  the  discovery  jn  the  complaint.    Before  a  judgment  shall  be 

of  the  fact  that  such  adultery  had  been  com-  granted,  the  proof  of  such  facts  must  be  made  in 

mitted,  and  that  the  plaintiff  has  not  volun-  open  court  and  a  copy  of  the  evidence  taker 

tarily  cohabited  with  the  defendant  since  such  before  the  court  shall  "be  written  out  and  filec 

discovery;  (3)  where,  at  the  time  of  the  offense  with  the  judgment-roll, 
charged,  the  defendant  was  living  in  adulterous 

intercourse  with  the  person  with  whom  the  Rule  283.   Judgment  declaring  marriage  void 

offense  is  alleged  to  have  been  committed,  that  or  granting  a  divorce  not  to  be  by  default;  judg* 
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ment  to  be  entered  by  court. — No  jud^ent  hundred  and  fifty  dollars,  besides  witness  fees 

annulling  a  marriage  contract,  or  granting  a  and  allowances  to  commissioners,  the  committee 

divorce,  or  for  a  separation,  shall  to  made  of  shall  not  be  at  liberty  to  pay  the  same  out  of  the 

course  by  the  default  of  the  d^endant,  or  in  estate  in  his  hands,  without  a  special  order  of 

consequence  of  any  neglect  to  appear  at  the  the  court,  on  notice  to  all  parties  who  have 

hearing  of  the  cause,  or  by  consent.  appeared  in  such  proceedings,  directing  such 

No  judgment  in  an  action  for  a  divorce  shall  payment. 
be  entered  except  by  special  direction  of  the 

court.  TITLE  35 

TITLE  84  Infants;  Their  Guardianship  and  Maintenance 

-          ._         ^_               .....  Rule  290.  Petition  for  M>poiDtment. 

Committee  of  Incompetent  Person  291.  Ace  of  infant  and  amount  of  property  to  be 

Rule  285.  Person;   how    derignated  in  proceedings  toe  292.  Bond^ofcenefml ^u^a^. 

00a    _     »PPO|»*m«n*<>«  committee.  293.  AUowanoee  for  support  of  infanU. 

^'  cjStISsS***ti3Sn      ^                preaented.  294.  Applioation  to  compromise  infants'  claims. 

288.'  Fees  and  expenses  of  inquisition  in  lunacy.  |^^^  ^^     Petition  for  appomtment— Except 

Rule  286.    Person;  how  designated  in  pro-  >»  cases  otherwise  provided  for  by  law,  for  the 

ceedings  for  appointment  of  commtttee.^In  all  purpose  of  having  a  general  guardian  appomted, 

proc^ings  for  the  appointment  of  a  committee  ^^e  infant,  if  of  the  age  of  fourteen  years  or  up- 

of  a  person  incompetent  to  manage  himself  ^*^»  or  some  relative  or  fnend  if  the  infant  be 

or  his  aflfairs,  in  consequence  of  lunacy,  idiocy,  under  fourteen,  may  present  a  petition  to  the 

habitual   drunkenness,    or   imbecility    arising  court,  sUting  the  age  and  residence  of  the  m- 

fKwa  old  age  or  loss  of  memory  and  understand-  ^aut  and  the  name  and  residence  of  the  living 

ing,  or  other  cause,  he  shall  be  designated  "an  parents,  if  any,  or  of  the  person  proposed  or 

alleged  incompetent  person;"  and  after  the  nominated  as  guardian,  and  the  relationship,  if 

appointment  of  a  committee  of  such  person,  in  ^Yf  wt»ch  said  person  bears  to  the  infant,  and 

all  subseouent  proceedings  the  lunatic,  idiot,  ^"^  nature,  situation  and  value  of  the  infant's 

habitual  drunkard  or  imbecile  shall  be  desig-  ^tate. 

nated  "an  incompetent  person."  ,*.«^..       .         *.^.       ^              ., 

Rule  291.     Age  of  mfant  and  amount  of 

Rule  286.    Petition  for  committee;  where  to  proi»erty  to  be  ascertained  by  court.-~On  pre- 

be  presented.— Except  as  otherwise  provided  senting  the  petition,  the  court,  by  inspection  or 

bjy  statute  or  rule  for  the  presentation  of  a  peti-  otherwise,  snail  ascertain  the  age  of  tne  infant, 

tion  in  behalf  of  the  state  in  respect  of  an  inmate  and,  if  of  the  age  of  fourteen  years  or  upward, 

of  a  state  institution,  if  the  application  be  made  shall  examine  him  as  to  his  voluntary  nomina- 

to  the  supreme  court,  the  petition  must  be  pre-  tion  of  a  suitable  and  proper  person  as  guardian; 

sented  at  a  special  term  held  within  the  judicial  if  under  fourteen,   snail   select   and   name  a 

district,  or  to  a  justice  of  said  court  within  such  competent  and  proper  person  as  guardian.    The 

judicial  district  at  chambers,  where  the  person  court  shall  ascertain  also  the  amount  of  the 

alleged  to  be  incompetent  resides;  or  if  he  is  not  personal  property,  and  the  gross  amount  or 

a  resident  of  the  state  or  the  place  of  his  resi-  value  of  the  rents  and  profits  of  the  real  estate  of 

dence  cannot  be  ascertained,  where  some  of  his  the  infant  during  his  minority,  and  the  suffi- 

property  is  situated,  or  the  state  institution  is  ciency  of  the  security  offered  by  the  guardian. 

situated  of  which  he  is  an  inmate. 

Rule  292.    Bond  of  general  guardian. — ^The 

Ride  287.    Contents  of  petition. — The  peti-  security  to  be  given  by  the  general  guardian  of 

tion  in  such  proceeding  must  be  verified  by  the  an"  infant  shall  be  a  bond  in  the  penalty  of 

petitioner,  or  by  his  attorney,  and  must  state  double  the  amount  of  the  personal  estate  of  the 

facts  showing  a  case  specified  in  article  eighty-  ward  and  of  the  gross  amount  or  value  of  the 

one  of  the  civil  practice  act,  or  be  accompanied  rents  or  profits  of  the  real  estate  during  his 

with  proof,  by  affidavit,  of  such  facts,  and:  minority.    The  bond  shall  be  executed  by  the 

1.  It  shall  set  forth  the  names  and  residences  guardian,  together  with  at  least  two  sufficient 
of  the  husband  or  wife,  if  any,  and  of  the  next  sureties,  each  of  whom  shall  be  worth  the 
of  kin  and  heirs,  of  the  person  alleged  to  be  in-  amount  specified  in  the  penalty  of  the  bond  over 
competent,  as  far  as  the  same  are  known  to  the  and  above  all  debts.  If  the  total  amount  of  the 
petitioner,  or  can  be  ascertained  by  him  with  personal  estate  of  an  infant  and  of  the  gross 
reasonable  diligence.  amount  or  value  of  the  rents  or  profits  of  the 

2.  State  the  probable  value  of  the  property  real  estate  during  minority  shall  exceed  twenty- 
possessed  and  owned  by  the  alleged  incompe-  five  hundred  dollars,  the  bond  must  be  the  bond 
tent  person,  and  what  property  has  been  con-  of  a  surety  company  authorized  to  do  business 
veyea  during  said  alleged  incompetency,  and  to  in  this  state,  or  the  general  guardian  may  give 
"vhom,  and  its  value  and  what  consideration  was  a  bond  secured  by  a  mortgage  on  improved  and 
>aidforit,  if  any,  orwasagreedtobepaid.  unincumbered  real  property,  situated  in  this 

state,  of  the  value  of  the  penalty  of  the  bond. 

Rule  288.    Fees  and  expenses  of  in<)tti8ition  The  court,  in  its  discretion,  may  vary  the 

in  lunacy.— On  the  execution  of  a  commission  of  security  where,  from  special  circumstances,  it 

lunacy,  the  conmiissionersj  for  every  day  they  may  be  found  for  the  interest  of  the  infant,  and 

ure  employed  necessarily  in  hearing  the  testi-  may  direct  the  principal  of  the  estate  and  any 

nony  and  taking  the  inquisition,  shall  be  en-  part  thereof  to  be  invested  in  the  bonds  of  the 

i^itled  to  an  allowance,  to  oe  fixed  by  the  court,  state  of  New  York  or  of  the  United  States,  or 

aot  exceeding  ten  dollars  for  each  day  to  each  of  deposited  with  any  trust  company  which  snail 

uch  commissioners.  have  been  designated  as  a  depository  for  such 

Where  the  costs  and  expenses  exceed  two  moneys,  or  invested  in  bond  and  mortgage  on 

1S87 
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unincumbered  and  improved  property,  within  interest  of  an  incompetent  person  who  has  been 

this  state,  of  at  least  double  the  value  of  the  committed  to  a  state  institution  and  is  an  in- 

amount  invested,  to  be  shown  to  the  satisfao-  mate  thereof,  notice  of  such  application  must  be 

tion  of  the  court,  for  the  benefit  of  the  infants,  ^ven  to  the  attorney-general  and  to  the  super- 

and  may  direct  that  the  interest  or  income  mtendent,  acting  superintendent,  or  state  officer 

thereof,  only,  be  received  by  Uie  guardian.  having  jurisdiction  over  the  instituti<m  wh«« 

^  ,    ^^^     . «  *  * .  •    .  ^^  incompetent  person  is  confined. 

Rule  293.   Allowances  for  support  of  mfants. 

— ^A  petition  for  the  appUcation  of  an  infant's        Rule  297.    Contents  of  petition. — ^The  peti- 

property,  or  any  portion  thereof,  to  the  infant's  tion  in  a  proceeding  to  sell,  convey,  mortgage, 

support,  maintenance  or  education,  presented  release  or  lease  the  real  property  of  an  infant  cr 

to  the  supreme  court  or  the  siurogate's  court,  incompetent  must  be  verined  and  must  state: 

shall  set  forth  in  detail:  1 .  The  name,  age  and  residence  of  the  infant 

1.  The  amount  and  native  of  the  infant's  or  incompetent; 

Eroi>erty,  where  situated  and  how  invested,  and        2.  The  grounds  of  the  application; 
is  income  from  such  property  or  any  other        3.  If  the  application  be  for  the  purpose  of 

source:  paying  the  debts  of  the  infant  or  incompetent, 

2.  whether  or  not  the  infant's  parents  are  or  for  the  maintenance  and  necessary  education 
living,  and,  if  either  of  them  be  living,  all  cir-  of  himself  or  his  family,  or  substantially  pro- 
cumstances  relative  to  his  or  her  ability  to  sup-  moting  his  interests  by  su(di  disposition,  qther 
port  the  infant;  than  a  case  where  the  application  is  made  for 

3.  The  terms  of  any  previous  order  made  b^  the  sale  of  an  undivided  interest  of  the  infant  or 
any  court  in  this  state  or  elsewhere  for  the  appli-  incompetent  person  in  one  or  more  parcels  of 
cation  of  any  portion  of  the  infant's  property,  land  in  order  to  avoid  an  action  oi  partition  on 
and  the  disposition  made  of  any  property  the  part  of  his  cotenants,  or  for  the  dower  of  a 
pursuant  thereto.  widow  therein,  the  particulars  and  value  of  the 

When  the  petition  is  presented  by  a  person  real  and  personal  property,  and  the  amount  of 

other  than  the  guardian  of  the  property  of  the  the  income  of  the  ii^ant  or  incompetent  person; 

infant,  notice  shall  be  given  to  such  guardian,  the  disposition  which  has  been  made  of  his 

Notice  shall  also  be  given  to  the  father  of  the  personal  property;  and  an  account  of  the  debts 

infant,  if  living,  or  if  not,  to  his  mother,  or  if  or  demands,  if  anv,  existing  against  his  estate, 

neither  be  living,  to  the  person  with  whom  the  In  the  case  specined  in  this  subdivision  where 

infant  resides,  and  to  the  infant  himself,  if  he  be  the  application  is  made  for  the  sale  of  an  undi- 

of  the  age  of  fourteen  ^ears  or  upwards.    Such  video  interest  of  the  infant  or  incompetent  per- 

notice  mall  be  given  in  such  manner  and  for  son,  the  petition  must  state  the  particulars  and 

such  length  of  time  prior  to  the  hearing  on  the  value  of  the  real  property  in  respect  of  which  a 

petition  as  the  judge  or  surrogate  shall  direct.  sale  is  desired. 

4.  The  name  and  residence  of^the  committee 

Rule  294.  Application  to  compromise  infants'  or  of  the  person  proposed  as  the"  special  guard- 
claims.— On  any  application  for  the  approval  ian,  the  relationship,  if  any,  which  he  bears  to 
by  the  court  of  a  settlement  of  a  cause  of  action  the  infant,  lunatic,  idiot  or  habitual  drunkard, 
belonging  to  an  infant,  the  court  shall  require  and  the  security  proposed  to  be  given, 
the  attorney  so  applying  to  disclose  his  relation  5.  Whether  any  previous  application  has 
to  the  defendant,  and  whet/her  he  has  become  been  made,  and,  if  so,  the  time  thereof,  and 
concerned  in  the  application  or  its  subiect  what  disposition  was  made  of  the  same, 
matter  at  the  instance  of  such  defendant,  or  has  -,  ,  g.^^  -,  ^  t  ^a  ^  rr<u  t 
received  or  is  to  receive  any  compensation  from  ^^^  *f ?•  R«Port  of  referee.--The  referee 
such  defendant  and  the  amount  thereof,  or  has  appointed  m  a  proceeding  to  seU,  convey,  mort- 
had  any  part  in  negotiating  such  settlement;  gage,  release  or  lease  real  property,  or  an  mterest 
and  thereupon,  if  ^e  court  or  judge  deem  it  therein,  of  an  infant  or  incompetent,  must 
necessary,  a  f uil  examination  may  be  had  into  ^VoxX.  whetii«r  a  sale,  mortgage,  release  or  lease 
all  the  facts  regarding  the  reasonableness  and  fi  ^"^^  premis^,  or  an^  and  what  portion 
propriety  of  such  settlement.  thereof,  woidd  be  beneficial  to  tiie  infant,  luna. 
^    ^      ^  tic,  idiot  or  habitual  drunkard,  and  the  reasons 

TITLE  86  therefor,  and  whether  the  infant,  lunatic,  idiot 

_.        ,,         -   «    ,   T*       -^         T  <  >A.     .  or  habitual  drunkard  is  in  absolute  need  of  srane 

Disposition  of  Real  Property  on  Infants  or  ^^  ^^^^  portion  of  the  proceeds  of  such  sale. 

Incompetents.  mortgage  or  lease^  for  a  purpose  specified  in  the 

^"^*^-  P!«««offPPlij»*«>°-  petition,  in  addition  to  what  he  might  earn  by 

297."  SSten^sSFp^tH^T"  his  own  exertions.    Such  referee  shaU  ascertain 

298.  Report  of  rtjeree.  also  and  report  the  value  of  the  property,  or 

299.  When  proceeds  of  sale  of  real  property  of  infant  interest,  tO  be  disposed  of,  specificailv,  as  tO 

mav  be  paid  to  general  guardian.  .        '         ^     i   a  \        "xi.   xi.  "  •-.     

300.  Limitafion  on  coeta  and  fees  in  proceedings  to  each  separate  lot  Or  parcel,  With  the  mcUT* 

dispose  of  real  property  of  infant.  brances,  if  any,  thereon,  and  whether  there 

«  ,    A«v«     ™         /       !•    *5         T*  «^  ««r,i;  any  person  entitled  to  dower  or  a  life  estate, 

Rule  296.    Place  of  apphcation.-If  an  app  i-  ^(^^^  j^^  -^  ^1^^  premises,  aad  tiie  ten 

cation  be  made  to  the  supreme  court  to  sell.  ^^  conditions  on  which  it  shouki  be  sold, 
convey,   mortgage,   release  or  lease  the  real        rpj^^  referee's  report  shall  give  such  furtl 

property  of  an  mfant  or  '^c^^P^^^^^' **^iP^Vn  facts  as  are  necessaiy  or  proper  on  Uie  ap] 

tion  must  be  presented  at  a  term  held  withm  ^^^^j^jj  ^       r    t^  -^i 

the  judicial  district  in  which  the  property,  or  a        xhe'facts  in  relation  to  the  value  of  the  pn 

part  thereof,  is  situated.  ^^^.^y  q^  interest  to  be  disposed  of.  required  to 

Role  296.   Notice  of  application. — If  an  appli-  ascertained  and  reported  upon  by  the  refer 

cation  to  sell,  convey,  mortgage,  release  or  lease  must  be  proven  on  such  reference  by  the  tei 

the  real  property  of  an  incompetent  affect  the  mony  of  at  least  two  disinterested  persons, 


RULES  OF  CIVIL  PRACTICE  Rules  299,  300 

addition  to  that  of  the  petitioner,  and  the  report  improved    and    unincumbered    real    property 

shall  not  refer  to  the  petition,  or  any  other  within  this  state  of  the  value  ,of  the  p^alty 

papers,  as  evidence  of  fact.  of  the  bond. 

Rule  299.  When  proceeds  of  sale  of  real  Rule  300.    Limitation  on  costs  and  fees  in 

property  of  infant  may  be  paid  to  general  guard-  proceedings  to  dispose  of  real  property  of  infant. 

ian. — ^No  money  arising  from  the  sale  of  the  — If  the  iciant's  interest  in  the  propertv  do  not 

real  estate  of  an  infant  9iall  be  paid  over  to  his  exceed  one  thousand  dollars,  tne  whole  costs, 

general  guardian,  except  so  much  thereof,  or  of  including    disbursements,    shall    not    exceed 

the  interest  or  income,  from  time  to  time,  as  twent3^-nve  dollars  and  the  expense  of  a  surety 

may  be  necessary  for  his  support  or  mainte-  bond,  if  one  be  reauired,  and  referee's  fees  not 

nance,  unless  such  guardian  shall  give  a  bond,  in  exceeding  ten  dollars.     If  several  infants  be 

the  penalty  of  double  the  amount  to  be  paia  to  interested  in  the  same  premises  as  tenants  in 

him,  with  sufficient  surety,  to  be  approved  by  common,  the  implication  in  behalf  of  all  shall 

the  court.    If,  however,  such  money  ehsM  ex-  be  joined  in  the  same  petition,  although  they 

ceed  the  sum  of  five  hundred  dollars,  the  court  may  have  several  general  guaraians;  and  there 

must  require  the  guardian  to  give  a  bond  of  a  shall  be  but  one   reference   to   ascertain  the 

surety  oompanv  authorized  to  do  business  in  propriety  of  a  sale  as  to  all,  and  but  one  bill  of 

this  state  or  a  bond  secured  by  a  mortgage  on  costs  shall  be  allowed. 
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TABLE  SHOWING  SOXJRCES  OF  RULES  OF  CIVIL  PRACTICE 


Rule  of  Civil  Practice 

General 
Rule  of 
Practice 

Code  of 

Civil 

Procediwe 

Portion  of  rule  or  section  or  other 
statement  respecting  source 

No. 

1     

No. 

1 
83 
47 

"ii 

46 
6 

7 

""i9 

2 
19 

2 

19 

Section 

786 
796 

24 

726 

796 

802 
797 

60 

800 
433 

sii 

811 
812 
812 
810 
812 
816 

468 

459 
460 
462 
464 
465 
471 

471 

2352 

472 

474 

2     

3     

Last  paragraph 
New 

4     

5     

• 

6     

7     •. 

8     

Modified 

9     

New 

10  Except  last  sentence 

'   Last  sentence  covers 

11     

Except  first  sentence 
First  paragraph,  last  part 
Second  paragraph,  firat  part 
Last  sentence 

12     

Fourth  sentence 

13     

Except   last  sentence,   onutted 

14     

15     • 

Except  last  sentence 

20    First  paragraph 

As   to   indorsement   of   papers 
First  sentence 

Subdivisions  1,  2,  3,  5,  pt 

Subdivision  4,  finst  sentence .  . . 
Subdivision  4,  last  two  sentences 

21     Except  last  sentence 

Subdivisions  1,  2,  3,  4 

New 

New 

25    Subdivision  1 

Subdivision  3 

5 

4 

5 

70 

12 
59 
69 
69 
69 
69 

69 
""'49 

"""so 

First  clause 
Second  clause 
First  clause 

Subdivision  5 

Subdivision  7 

26     

Second  clause  and  second  sentence 

Third  sentence 

First  paragraph 
First  sentence 

27     

Ijast  paragraph 

30     

Amended^'as' to  Table  of  Mor- 

31     

tAlity 

32    First  paragraph 

Last  paragraph 
Second  sentence 

Third  sentence 

Fourth  sentence 

First  clause 

Remainder  of  rule 

Last  three  sentences 

33     

First    sentence,   last    part,   and 

34     

fifth  sentence 
Third  and  fourth  sentences 

35  First  paragraph 

36  First  sentence 

Last  sentence 

37    First  sentence 

• 

Last  sentence 

39     

First  sentence,  la«t  part 

First  clause 

Part 

Last  sentence 

First  sentence 

Covers  Gen.  Rule  Prac.,  51 

New 

New.     See    Code    Civ.    Proc., 

40  Subdivisions  1,  2,  3 

Subdivision  1,  covers 

Subdivision  4 

Subdivision  5 

Subdivision  6 

41  Subdivision  1,  except  last  clause 

Subdivision  1,  last  clause 

Subdivision  2 

§§474,475 

vgn 
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Showing  Sources  of  the  Ruleb  of  Civil  Practicb — Continued 


Rule  of  Civil  Practice 


No. 


Subdivision  3 
Subdivision  4 


42 

43 

44 
45 

46 

47 

48 
49 
60 
51 

52 
53 


Covers 

First  sentence 
Last  sentence . 


First  paragraph 
Last  paragraph . 


First  paragraph 

Last  two  paragraphs , 


55 


56 
60 

61 
62 
63 


Except  last  sentence 

Last  sentence 

First  two  paragraphs 

Third  paragraph 

Last  paragraph 

Subdivision  1,  first  clause 

Subdivision  1,  (a)  clause 

Subdivision  1,  (b)  clause 

Subdivision  2 

Subdivision  3,  part 

Subdivision  3,  part 

Subdivision  4 

Subdivision  5 

Subdivision  6 

Subdivisions  7  and  8 

Subdivision  9 

Subdivision  10 

Subdivision  11 

First  paragraph 

Second  para^^ph,  first  sentence. 
Second  paragraph,  last  sentence . 


64 
65 

66 

67 
70 

71 
72 
73 
74 
80 
81 
82 
83 


Subdivisions  1,  2,  3 

Subdivision  4 

Subdivision  5 

Subdivision  6 


Except  last  sentence 
Last  sentence 


Except  last  sentence 
Last  sentence 


Except  last  sentence 
Last  sentence 


General 
Rule  of 
Practice 


No. 


50 


50 


•     •••     9     m     ■     > 


18 


18 


18 

is 


10 


25 
37 


38 
37 


37 

40 


37 


3 

3 

3 

27 

4 


Code  of 

avil 

Procedure 


Section 
2352 
476 


1536 


417 
418 


453 
437 
440 
441 
443 
442 
443 
1541 
434 
434 
434 


434 


434 
444 
443 
444 


1774 


1512 
1514 


780 


769 


768 


771 
767 


567 
561 
567 


Portion  of  rule  or  section  or  other 
statem^it  respecting  source 


Last  sentence,  part 

Covers  Gen.  Rule  Prae.  51,  last 

paragraph;  also  General  Rule 

57 

Second  sentence,  part 

New.      See  Code  Civ.  PJt)c., 

§  2351,  second  sentence 
Second  sentence,  last  part,  and 
last  sentence 
New 
New 

Amended;  except  last  parasaph 
New.      See  Code  Civ.   Ptoc., 

§§  419,  420 
New.     See  Code  Giv.^Proc., 

§  1774 
First  sentence  last  part 

Except  first  sentence 
Amended 
Subdivision  4 

Subdivision  1 
Made  general 

Subdivision  1 
Subdivision,  2  first  part 
First  clause  and  second  sentence 
Subdivision  2,  third  sentence 
First  sentence,  last  part 
Last  sentence 
Last  sentence,  part 
Subdivision  5 

Last  paragraph 
Second  sentence 
First  clause,  as  to  notice 
New 


Rewritten 

Also  covers  General  Rule  37, 

first  sentence,  first  part 
Except  last  sentence 
Fourth  paragraph 

Last  paragraph 

Sixth  paragraph 

New 

Last  paragraph 

Last  sentence 

First  sentence,  last  part,  and 
second  and  seventh  sentences 

Third  sentence 

New 

First  two  sentences 

Third  sentence 

Last  paragraph 

Last  sentence 

Last  twQ  sentences 

Last  sentence 

First  and  third  s^itences 

New 


vm 
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Showing  Sottbos  of  tbb  RtnjiB  ov  Civil  PaAcncB— CW^tiixi 


Rule  of  Civil  Practice 


No. 

84 

85 
86 
87 
88 


First  sentence . . 
Remainder  rule . 


Covers 

90    First  sentence 


Remainder  of  section 
First  clause  covers . .  , 

91  Except  last  clause. . . 
Last  clause 

92     

93  Subdivision  1 

Subdivision  2 

Subdivision  3 

Subdivision  4 


94 

95 

96 

97 

98 

99 

100 

101 

102 

103 


104 


105 
106 

107 
108 

109 
110 
111 
112 
113 
114 
115 
116 
120 
121 

122 


General 
Rulec^ 
Practice 


No. 


24 
24 
23 


See 


123     

124     

125  Except  last  sentence 

Last  sentence 

First  sentence  covers 

Fifth  sentence 

126     

127     

128  Except  last  two  sentences . 

Last  two  sentences 

Last  sentence  covers 

129     

130  Subdivision  1 

Subdivisions  2  and  3 


Code  of 

Civil 
Procedure 


Section 
561 

1782 
•      1778 


22 


20 


483 
507 


517 
520 


533 
1775 
1776 
1777 


534 
532 
535 
1906 
530 
525 
526 
543 
546 
537 

538 
545 
537 

538 


547 


885 


899 

872 

872 


890 
908 
892 

876 


900,  901 
876 

880,  883 

900  pt. 

901 

901 


Portion  of  rule  or  section  or  other 
statement  respecting  source 


First  sentence  adapted 

New 

First  sentence  broadened 

Last  paragraph 

First  paragraph 

Omitted 

Combined  with 

Second  sentence 

New 

Last  dause 

First  sentence 

New 

First  sentence 

First  sentence 


New 

First  sentence 
First  sentence,  part 
First  sentence 
Except  last  clause 


Broadened 

First   two  sentences  combined 
with 

and 

First  sentence,  and  rewritten 

First  two  sentences,  part,  com- 
bined with 
and  rewritten 

New.     See    Code    Civ.    Proc., 

§488 
New.   See  Code  Civ.  IVoe.,  §  498 
New;   Code   Civ.   Proc.,    §973 

extended 
New 
New 
New 

Broadened 
New 
New 
New 
New 

New 

As  to  time  of  notice 
'  Part;  part  new;  supersedes  Gen- 
eral Rule  Prac.  82 
Subdivision  6,  rewritten 
New 
New 

First  sentence 
Second  sentence 
Second  sentence 

Except  last  sentence 

New 

Last  sentences 

First  clause 

Combined  and  condensed 
Subdivision  3 
Subdivision  4 


im 
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SnowiNa  SoxnEtcBS  of  thb  Rxtlbs 

OF  Civil  Pbacticb— Con^ntceil 

Rule  of  Civil  Practice 

General 
Rule  of 
Practice 

Code  of 

QvU 
Procedure 

Portion  of  rule  or  section  or  other 
statement  respecting  source 

No. 

Subdivisions  4  and  5 

Subdivision  6 

No. 
► 

•  ■  ^  •  •  •  « 

Section 

ooi 

901 
901 
892 
904 
905 
906 
907 

*  "  "  880 
909 
910 

*l*688-e 

805 

807 

807 

986 

989 

977 

34 

977 

976 

37 

981 

2012 
1190 

■    "  1189 
539 

" '  *  ioie 

1024 

1210 
1230 
1231 
1214 
1219 
1219 

New 
Subdivision  5 

130 
131 

132 

Subdivision  7 

Subdivision  8 

Subdivision  6  and  7  covers. .  . . 

Subdivision  1 

Subdivision  2 

Subdivision  3 

Subdivision  4 

First  sentence 

Subdivision  6 
Subdivision  7 
Third  and  fourth  sentences 

New 

First  sentence  covers 

Last  two  sentences 

17 

17 

ii 

15 

i6 

48 

» • 

37 

36 

31 

i9 

29 
9 

30 

79 

79 
77 
78 
78 
80 
80 
81 

26 

As  to  filing  depositions 
Rewritten 

188 

Rewntten 

136 

First  paragraph 

137 

Last  paragraph 

138 
140 

141 

First  sentence  supersedes 

Last  sentence  supersedes 

Also  supersedes 

First  sentence , . 

First  sentence 

Last  two  sentences 

Rewritten 

142 

Second  sentence 

145 

First  paragraph 

146 

147 

150 

First  sentence 

151 

Covers 

Second,  third,  fourth  and  fifth 

155 

Except  last  paragraph 

Last  oaraicraDh 

sentences 
Third  paragraph 

New 

156 

First  two  sentences 

157 

Second,  third  and  fourth  sen- 

158 

• 

tenoes 
Second  sentence 

159 

Last  sentence 

160 

First  paragraph 

Broadened 

Last  paragraph 
Rewritten 

161 

162 

168 

164 

Elxcept  first  sentence  omitted 

Last  clause 

New 

165 

First  sentence 

166 

Last  two  sentences  rewritten 

170 

Last  paragraph 
Except  second  sentence 
Except  part  of  last  sentence 

171 

172 

First  three  sentences 

Last  two  sentences 

First  two  sentences 

173 

Last  sentence 

175 

176 

Last  paragraph 
First  paragraph 
First  sentence 

177 

178 

179 

Last  two  sentences 

180 

185 

New.     Supersedes    Code    Civ 

186 

Proc,  i  1203 
First  sentence 

187 

188 

Rewntten 

189 

Second  sentence 

190 
191 

Subdivision  1 

EiXcept  last  sentence 

Subdivision  1,  except  last  clause 
Subdivision  2,  except  third  sen 
tence 

Last  sentence 

New 

192 

Except  first  sentence 

U74 
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Showing  Soubcbb  ov  tbb  Ruubs  of  Civil  PBAcnoB— Con^nu«2 


Rule  of  Civil  Practice 

General 
Rule  of 
Practice 

Code  of 

Civil 

Procedure 

Portion  of  rule  or  section  or  other 
statement  respecting  source 

No. 

192  Subdivision  2 

193     ; 

No. 

46 

8 

• 

Section 
1217 

1225 
1221 
1222 
1223 
1228 
1226 

1236 
1202 

1238 
1237 
512 
1237 
1354 
1237 
1354 
1239 
1005 

"    *  1264 

•    •••«••• 

*  * "  iooo 

997 

998 
1003 

"  *  1232 
1007 

1511 
1519 

1542 
"  "  1545 
"  ■  "  1664 

Except  subdivision  3 

New 

194     

195     

196     

197 

First  sentence 

198     

Last  sentence 

199     

200     

^1    First  and  last  sentence 

Second  sentence 

First  sentence  covers 

202    Subdivision  1 

Subdivision  2 

Subdivision  2  covers 

Subdivisions  3  and  4 

First  sentence,  part 

Last  sentence 

Second  and  third  sentences 

Subdivision  5 

Subdivision  6 

Subdivision  7 

Subdivision  8 

203    Except  last  clause 

First  sentence 

Last  sentence 

Last  sentence 

First  sentence 

First  sentence,  first  part 

New 

Last  clause 

204    Except  last  clause 

New 

TAstr  clause 

210     

New 

211     

New 

212     .' 

New 

213     

New 

214     ^ 

New 

220     

31 

si 

3i 

32 

31 

33 
34 

41 
32 
41 
43 
42 
39 

85 
34 

65 

66 

67 

66 

Last  three  sentences  rewritten 

Supersedes 

to  state  present  law  on  subject 
liSst  ^ntence 

221    First  paragraph,  first  part 

First  paragraph,  second  part. . . 

First  sentence  rewritten 
First  sentence  rewritten 
Last  sentence  rewritten 

Covers 

222     

liSst  paragraph,  part 

223     

224     

First  sentence 

229     

New 

230     

Except  last  paragraph 
Last  paragraph,  first  sentence, 
last  part 

Covers 

231     

232     

Except  second  paranraph,   last 

two  sentences 
Last  paragraph 

233     

Last  paragraph 

234     

Except  last  paraizraph 

235     

Rewritten 

236     

237     

Except  first  two  paragraphs  and 

238     

last  three  sentences  omitted 
Broadened 

239     

Second  parasraph,  last  two  sen- 

240     

tences 
Rewritten 

241     

Except  to  provide  for  verdict  in 

writing 
New.   S^  Gen.  Rule  Pr.  70 

243     

245    Except  last  sentence 

Last  sentence 

Last  clause 

246     

247     

Except  last  sentence 

248     

Except  first  and  last  sentences 

249     

As  to  partition 

260     

Last  sentence 

ms 
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SHOfWiNG  SoiTBCBB  OF  TBB  RuLBS  6f  Civil  PRAcncB — CcfUinved 


Rule  of  Civil  Practice 


No. 
251 
255 
256 
257 


258  

259  

260  

261  Except  last  sentence 


Last  sentence 

First  sentence  covers 

262  Except  last  sentence . 
Last  sentence ...... 

263     

264     

265  . . . . : 


266  

267  

270  

271  

272  

273  

275  

276  

277  

278  First  paragraph 
Last  paragraph . 

279 

280  

281  

282  


Supersedes 

283    First  paragraph . . 
Second  paragraph 

285     

286     

287     

288     

290     

291     

292     

293     


294 


295     

296     

297  Opening  paragraph. . 
Subdivisions  1  and  2 , 
Subdivisions  2  and  3 
Subdivisions  4  and  5 

298     

299     

300     
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Rule  of 
Practice 
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60 
60 

60 
61 
67 
61 


64 
64 


61 
64 
63 


73 


72 
76 
72 
75 


72 
72 
76 
76 
76 


71 
52 
53 
54 


55 
55 


55 
56 
59 
58 


Code  of 

Qvil 
Ptooedure 


Section 
1588 
1629 


1633 
1633 


1720 
1721 
1724 
1717 


1755 


1764 


2320 
2323 
2325 


2349 
2349 
2350 


Portion  of  rule  or  section  or  other 
statement  respecting  source 


2350 


First  paragraph 
Second    paragraph  and 

paragr^h,  nrst  sentence 
Last  sentence 
First  paragraph 
Modified  as  to  foreclosure 
Last  paragraph^  except  last 

tence 
Second  sentence 
First  sentence 
First  sentence 
New;  states  present  law 
Last  three  sentences  modified 
New 

Last  sentence  combined  with 
Second  sentence 

New 


Last  clause 
Rewritten 
First  sentence 
Second  paragn4>h 
Third  sentence 
Last  sentence  ^ 


First  paragnqjh 

Third  paragraph,  first  sentence 

Second  sentence 

First  sentence 

Last  paragraph 

Last  sentoaoe 

Except  first  sentence 

First  three  sentences 


New.     See    New   York   Co. 

Surrogate  Court  Rule  XIII 
New.      See   New   York    Co. 

Surrogate  Court  Role  XXII 
Third  sentence 
Last  sentence 
First  sentence 
First  clause 
E}xoept  first  sentence 
Last  part 

First  paragraph 
Last  two  sentences 


^'^^ 
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SHOWING  DISTRIBUTION  OF  THE  GENERAL  RULES  OF  PRACTICE  TO  CIVIL  PRAC- 
TICE ACT  AND  RULES  OF  CIVIL  PRACTICE 


Number 
1 
2 


6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17. 

18 


19 


20 
21 
22 
23 
24 

25 

26 
27 

28 
29 
30 


31 


32 

33 
34 


35 


General  Rule  of  Practice 


Except  last  sentence 

Last  sentence 

First  and  second  sentences 

Third  sentence 

Last  paragraph 

First  sentence 

Second  and  third  sentences 

Except  last  paragraph,  covered  by . 
Last  paragraph 

Covered  by 

Superseded  by 

Superseded  by 

Superseded  by 

First  paragraph 

Last  paragraph 

First  paragraph,  first  and  last  parts 

First  clause,  as  to  notice 

Last  paragraph . . . , 

First  three  sentences 

Second  sentence,  as  to  indorsement 

Fourth  sentence 

Last  paragraph 

Covered  by 

First  paragraph 

Second  paragraph 

Except  last  sentence 

Last  sentence 

First  sentence 

Last  sentence 

Repealed,  1910 

First  paragraph 

Last  paragraph 

First  sentence 

Second,  third  and  fourth  sentences. 
Last  paragraph,  part,  covered  by . . 

Last  sentence,  covered  by 

Except  last  paragraph 

Last  paragraph 

Except  second  paragraph,  last  two 
sentences 

Second  paragraph,  last  two  sen- 
tences  

Repealed,  1910 


Rule 

ofCivO 

Practice 


Number 

1 

15 

11 

71 

72 

73 

26 

80 

25 

27 

6 

7 

201 

162 

56 

4 

31 

iio 

140 

141 

136 

137 

53 

53 

53 

10 

16 

12 

160 

126 

ios 

88 
88 
87 
61 

i9i 

74 


161 


170 
224 
157 
221,  230 
220 
230 
233 
231 


232 
239 


Portion  of  rule  or  other  statemen 
respecting   distribution 


First  sentence 


Civil  Practice  Act,  §  821 
First  sentence 
Last  sentence 


Subdivisions  2,  3 
Subdivision  11 
Subdivision  9 


Omitted 


Omitted 

Except  last  sentence 

Omitted 


Civil    Practice    Act,    §469,   first 
paragraph,  last  sentence 
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Rule 
ofOvil 
Practice 

respecting  distribution 

Ntimber 

Number 
166 

CivU   Practice   Act,    {138,    sub- 
division 19 

37 

First  sentence,  first  part,  covered  by 
First  sentence,  last  part,  and  sec- 

lUrd  and  fourth  aent^nces 

60 

66 

155 

62 
63 
64 

Omitted 

39 

last  paragraph 

Third  paragraph  and  fourth  para- 

«3 
237 

65 
234 
232 
236 
235 

Except  last  sentence 

41 

Except  last  paragraph 

42 

200 
5 

47 

2 
145 

48 

First  paragraph 

40 
40 
42 

43 
41 
41 
280 
291 
292 
297 

298 
41 

Second  sentence,  first  part 

Second  sentence,  last  part,  and 

First  sentence 
Fir«t  paragraph 
Subdivision  4 

51 
52 

First  paragraph 

Second  paragraph 

55 

Opening  paragn^,  and  subdivi- 
sions 1,  3,  4,  6 

Civil  Practice  Act,  i  HO* 

300 

299 
32 

256 

257 

258 
259 

261 
265 

69 

First  paragraph 

First  paragraph 

60 
60 

First  paragraph 

Second  paragraph,  and  third  para- 

61 

Last  sentence 

First  paragraph 

Last  paragraph,  except  last  sen- 
tence   

Except  last  sentence 
Part 

63 

266 
262 
265 
283 

Except  last  sentence 

OviJ  Practice  Act,  S  1013 

245 
247 
250 
260 
249 

67 

As  to  action  for  foreclosure 

As  to  action  for  partition 
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68 
69 


70 


71 
72 


73 
74 
75 
76 


77 
78 

79 

80 

81 

82 
83 
84 
85 
86 


General  Rule  of  Practice 


First  clause 

Remainder  of  first  sentence 

Second  sentence 

Third  and  fourth  sentences 

Fifth  sentence 

Last  three  sentences 

As  to  dower 

First  paragraph 

Second  paragraph 

Third  paragraph,  first  sentence . . . 
Third  paragraph,  last  sentence 

First  sentence 

Second  sentence  superseded  by . . . 

Third  sentence 

Last  sentence 

Fint  paragraph 

Last  paragraph 

First  two  sentences 

Last  sentence 

First  sentence 

Last  two  sentences 

Superseded  by 


Rule 
of  Civil 
Practice 


Number 

32 

33 
32 
34 
33 
32 
30 

243 

288 
281 
277 
282 
278 
275 

279 

283 
282 
278 
283 
175 
177 
176 
172 
173 
178 
179 
180 
122 
2 
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Portion  of  rule  or  other  statement 
respecting  distribution 


State  Finance  Law,  §  44f 
Fourth  sentence 

Third  sentence 


Last  three  sentences 

Refers    to    American  Experience 

Table  of  Mortality 
Refers    to   American    Experience 

Table  of  Mortality 


Last  sentence 

See  Civil  Practice  Act,  §  1168 

First  paragraph 

First  paragraph 

Last  paragraph  * 

Last  two  sentences 


Omitted.  See  Civil  Plractice  Rule  2 
Omitted 


un 
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R^ertDAM  are  to  Butet. 


Acknowledgment. 

consent  to  payment  of  money  out  of  court 31 

Address. 

endorsing  attorney's  address  on  papers 11 

Adjoumnient. 

deposition,  examination 127 

Admissions. 

partial  judgment  of  where  part  plaintiff's  claim  admitted  in  action  on  contract  or  judgment.  114 

Affidavit. 

service  on  motion 64 

verification,  form 100 

Age. 

summons,  affidavit  of  proof  of  service  to  state  age 53 

Agent. 

verification  of  pleadings 99 

Amendment. 

pleading,  failure  to  answer  amended  pleading 101 

service  of  amended  pl«adiiis 101 

striking  out  sham,  sAe.,  matter 103 

to  correct 102 

service  of  amended  pleading 101 

Amerioan  experience  table  of  mortality. 

table  authorised  by  rules (following  Rule  300) 

rule  for  determining  gross  sum  in  lieu  of  income 30 

Answer. 

I.  In  general. 

conditions  precedent,  how  pleaded 92 

defense,  striking  out  for  defect  appearing  on  face 109 

denials,  effect  of  denial  of  facts 90 

repeating  or  incorporating  in  separate  defense  or  counterclaim  prohibited 90 

failure  to  answw  amended  pleading,  effect 101 

incorpomting  in  one  paragraph  allegations  of  another  by  reference 90 

judgment  or  determination,  how  i^eaded 95 

paragraphs,  dividing  answer  into  separate  paragraphs 90 

to  state  separate  allegations 90 

'private  statute,  how  pleaded 98 

separately  stating  and  numbering  defenses 90 

sham  or  frivolous,  treating  pleading  as  nullity  or  allowing  new  pleading  to  be  served .  . .  104 

striking  out  answer  in  action  or  contract  or  judgment  and  entering  sunmiary  judgment.  113 

sham,  etc.,  matter 103 

subscription 91 

summary  judgment  after  striking  out  in  action  on  contract  or  judgment 113 

II.  Counterclaim. 

determination  of  motion  to  dismiss  counterclaim  for  defect  not  appearing  on  face  of 

answer 1 10 

dismissal  for  defect  appearing  on  face 109 

dismissal  for  defect  not  appearing  on  face 1 10 

III.  Amendment. 

causes  of  action  improperly  united  in  counterclaim 102 

indefinite,  uncertain  or  obscure  allegations 102 

mi 
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Abbreviation.  Rule  Hi( 

right  to  use  in  legal  papers 10 
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INDEX 
Answer — Continued. 

Ill  Amendment — Continued.  Role 

service 101 

motion  to  amend  or  strike  out,  time  for  service 105 

rv.  Service. 

additional  extension  of  time  to  answer,  notice  required 87 

affidavit  of  merits  on  application  for  extension  of  time  to  afiswer 88 

to  be  served  with  order  extending  time .' T 85 

amended  pleading,  time  within  which  answer  must  be  served  to 101 

extension  of  time  to  answer  in  action  on  note,  etc.,  notice  required 86 

Appeal. 

I.  In  general. 

opinions,  duty  of  clerk  to  transmit  opinions  and  list  of  decisions  on  day  announce  i  to 

supreme  court  reporter 238 

as  part  of  appeal  papers  on  appeal  to  court  of  appeals 202 

II.  Papers  on  appeal. 

briefs 235 

and  points  exchanged  by  parties 235 

by  whom  furnished  on  appeal 234 

clerk  to  certify 234 

dismissal  of  appeal  for  failure  to  serve 234 

filing  where  case  or  bill  of  exception  made  after  appeal  taken 234 

printed  copy  of  papers  in  office  of  clerk  of  appellate  division,  time 234 

from  orders 234 

index  of  exhibits 235 

to  record  on  appeal 235 

opinion  of  court  below  or  affidavit  of  no  opinion 234 

papers  constituting  record  on  appeal 234 

preceding  affidavit  by  description  thereof 235 

printing  in  italics  parts  of  pleadings  to  which  motion  directed 235 

indexing  and  delivery 235 

witness's  name  at  top  of  each  page  containing  testimony 235 

service  on  adverse  party 234 

statement  to  accompany 234 

submitted  controversies,  by  whom  papers  furnished! 234 

what  constitutes 234 

when  to  be  filed 234 

III.  Hearing  and  determination. 

calendar  practice 237 

facts  found  by  appellate  division,  inserting  in  order  for  judgment 239 

judgment  of  affirmance  by  default  ordered  on  motion  of  respondent 237 

of  reversal  by  defaxilt  not  allowed 237 

judgment-roll  on  determination 202 

opinions  and  list  of  decisions,  transmission  on  day  announced  to  supreme  court  reporter. .  .  238 

delivery,  to  clerk  before  decision  announced 238 

not  to  be  delivered  to  third  person  till  copies  and  list  of  decisions  sent  to  supreme 

court  reporter 238 

publication  by  reporter,  time  for 238 

to  be  furnished  counsel 238 

power  to  reverse  finding  and  make  new  finding  of  facts 239 

rules  for  regulating  hearing,  power  of  each  appellate  division  to  adopt 237 

IV.  Coiurt  of  Appeals. 

opinion  of  appellate  division  as  part  of  appeal  papers 202 

clerk,  books  to  be  kept  by. 7 

filing  paper  with 15 

opinions,  copies  not  to  be  delivered  to  third  person  until  transnlitted  to  supreme  court 

reporter 238 

delivery  to  clerk  before  announcing  decisions 238 

publication  of  opinions  by  supreme  court  reporter,  time 238 

to  be  furnished  counsel 238 

rules  power  to  make 2 

regulating  calendar  practice,  etc.,  power  to  make 2 

transmission  by  depository  of  statement  of  court  funds < 

Arreet. 

I.  In  general. 

security,  time  within  which  application  to  increase  may  be  made. , .  * 

II.  Application. 

petition  or  affidavit,  filing I 

vacating  order  for  failure  to  file  petition  or  affidavit 

III.  Order. 

contents • 

signature i 
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Arrest— Continued.  Rule 

lY.  Vacating  and  modifying  order. 

application  to  vacate,  reduce  bail  or  increase  security,  together  or  in  alternative 83 

time  within  which  application  made  to  vacate  on  ground  that  allegations  essential  to  arrest 

not  stated 83 

on  ground  that  complaint  fails  to  set  forth  cause  of  action  in  which  arrest  authorised. .  83 

where  order  can  be  granted  only  by  court 83 

time  within  which  defendants  may  apply 83 

failure  to  file  petition  and  affidavit 80 

V.  Baa. 

amount,  proof  of  facts  from  which  amount  may  be  determined 81 

reducing  bail,  time  within  which  application  may  be  made 83 

Asseaament  of  damages. 

default,  when  notice  of  assessment  of  damages  must  be  served  on  defendant 190 

petition  or  affidavit,  filing 80 

failure  of  officer  to  return,  or  deliver  or  file  paper,  on -. 6 

vacating  or  modifying  warrant  for  failure  to  file  petition  or  affidavit 80 

warrant,  failure  to  enter  order  where  warrant  subscribed  by  judge  as  invalidating 84 

issuance  and  attestation 84 

issuance  by  clerk 84 

seal,  issuance  under  seal  of  court 84 

signature 84 

Attorney  general. 

verification  of  pleadings 99 

Attorneys. 

I.  Qualifications  and  admissions. 

certificate  of  character  from  committee,  necessity  for 1 

character  committee,  reference  of  application  for  admisnon  to 1 

character,committee,  appointment 1 

citizen  of  the  United  States,  necessity  that  applicant  be 1 

clerk  of  appellate  division,  duty  to  file  papers  in  office 1 

duty  of  clerk  of  appellate  division  to  transmit  names  of  attorneys  admitted,  refused  ad- 
mission, disbarred,  disciplined  or  censured  to  derk  of  other  appellate  divisions  and  to 

clerk  of  court  of  appeals 7 

entering  names  in  books  kept  by  clerk  of  appellate  division 7 

entry  of  names  of  attorneys  refused  admission,  disbarred,  disciplined  or  censured 7 

loyalty  test 1 

proof  required  to  be  presented  to  appellate  division 1 

renewal  of  application  for  admission  before  another  appellate  division 1 

residence,  period  of 1 

statement  of  applicant's  experience  to  character  committee 1 

II.  Appearance  and  authority. 

guardian  ad  litem  and  special  guardian,  duty  to  act  as 40 

non-resident  defendant  in  real  property  action,  compelling  attorney  to  file  authority 55 

execution,  filing,  and  service  of  authority  to  appear 55 

poor  person,  assigning  attorney  to  defend  action  against 37 

assigning  attorney  to  prosecute  action  for 36 

referee,  when  to  be  appointed  sole 172 

substitution  of  attorney 59 

when  disqualified  to  act,  referee,  where  partner  attorney  in  action 172 

III.  Subscription  of  process  and  pleading. 

endorsement  of  name  of  attorney 11 

of  party  on  the  papers  where  he  does  not  appear  by  attorney 11 

manner  and  time  for  raising  objection  for  failure  to  subscribe,  etc 12 

papers  that  must  be  subscribed  by  attorney 11 

,  pleadings  generally 91 

verification  of  pleading 99 

rV.  Privilege  and  exemptions. 

surety  or  bail,  not  to  be 27 

B 
Bills  and  notes. 

pleading 94 

Bill  of  iMurticulars. 

oosts  on  motion  where  request  for  delivery  of  bill  has  been  previously  made 115 

verification ^. .  •  116 


INDEX 

Bonds. 

I.  In  general.  Rule 

attorney  not  to  be  surety 27 

olerk  of  appellate  division,  duty  to  keep  books  in  which  to  record  bonds  or  undertakin^a. . .  7 

duty  of  clerks  of  court  to  keep  books  in  which  to  be  entered 7 

II.  Form  and  sufficiency. 

acknowledgment 25 

affidavits  by  party  or  surety  to  accompany 25 

approval  by  court  or  judge 25 

execution  by  one  surety 25 

failure  to  file  required  bond,  vacating  proceedings  for 26 

filing  with  derk  of  court 25 

joint  and  several  where  two  or  more  persons  execute 25 

requisites  and  form  of  bond  in  action  or  proceeding. 25 

Booki  and  iwptrs. 

affidavit  on  application  for  order  for  deposition  where  production  required 122 

clerks  of  appellate  division,  books  to  be  kept  by 7 

clerks  of  court,  books  to  be  kept  by. 7 

discovery  and  inspection 140-142 

C 

Calendar. 

entry  of  cause  on  calendar  according  to  date  of  issue 151 

preparation  and  distribution  of  calendars 151 

Carbon  copioi. 

right  to  serve  copies  of  papers 10 

Case. 

amendment,  failure  to  make  within  time  limited,  efifect 231 

regulations  governing 230 

time  within  which  to  be  prepared  aad  served 230 

evidence,  manner  of  stating 232 

exhibit,  certificate  (^  derk  that  printed  copies  of  exhibit  are  tnie  copies 232 

when  not  to  be  printed .■ 232 

extension  of  time  for  serving  ease  or  amendmenta 233 

failure  to  make  witi^  time  limited,  effect 231 

motion  for  new  trial,  settlement  and  signing 221 

opening  and  summing  up  not  to  be  stated 232 

resettlement % 232 

service 230 

settlement,  failure  to  give  notice  within  time  limited,  effect 231 

notice  of 230 

specific  questions  of  fact  submitted  to  jury 230 

where  exceptions  OTdered  to  be  head  in  first  instance  by  appeUate  division 230 

statement  of  facts  in  Ueu  of  testimony 230 

CertiorarL 

to  inquire  into  cause  of  detention,  writ,  subscription  and  indorsement 13 

Cliaracter. 

proof  of  character  on  application  for  admission  to  bar 1 

Oltlsen* 

necessity  that  applicant  for  admission  to  bar  be  citizen  of  United  States 1 

ClaimB. 

notice  to  present  claim  in  representative  action 8 

Clerks  at  court. 

filing  papers  with 15 

books  to  be  kept  by  clerks  of  appellate  division 7 

books  to  be  kept  by  clerks  of  court 7 

CommitteM. 

character  committee  to  pass  on  application  for  admission  to  bar 1 

Complaint. 

I.  IngeneraL 

conditions  precedent,  how  pleaded 2 

corporation,  necessary  allegation  as  to  corporate  existence  in  actions  by  and  against 3 

instrument  for  payment  of  money,  how  pleaded 4 

judgment  or  determination,  how  pleaded i5 

libel,  pleading  application  of  defamatory  matter 6 

1284 
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Complaint— Continued. 

In  General — Continued.  Rule 

motion  to  amend,  or  strike  out,  time  to  notioe 105 

note,  etc.,  how  {beaded  iii.«etii»n  on 94 

private  statute,  how  pleaded 98 

dander,  pleading  application  of  defamatory  matter 96 

of  woman,  necessity  for  alleging  special  damages 97 

striking  out  sham,  etc.,  matter 103 

II.  Form  and  requisite. 

incorporating  allegations  of  one  paragraph  in  another  by  reference 90 

numbering  paragraphs  of  complaint. 90 

numbering  separate  causes  of  action 90 

separate  aUegations  to  be  placed  in  separate  paragraphs 90 

stating  causes  of  action  separately 90 

subscription « .  91 

III.  Amendment. 

causes  of  action  improperly  united 102 

defect  of  parties  plaintiff 102 

indefinite,  uncertain  or  obscure  allegations 102 

misjoinder  of  parties  plaintiff 102 

service  of  amended  complaint 101 

time  within  which  answer  must  be  served  to  amended  complaint 101 

IV.  Dismissal. 

1.  In  general. 

neglect  to  proceed  after  issues  joined 156 

trial,  dismissal  on  trial  for  failure  of  or  defect  in  proof,  when  denied 166 

2.  Defect  appearing  on  face. 

another  action  pending 106 

court  without  jurisdiction  of  person 106 

court  without  jurisdiction  of  subject  of  action 106 

facts  insufficient  to  constitute  cause  of  action 106 

plaintiff  without  legal  capacity  to  sue 106 

time  within  which  motion  must  be  made  for  judgment 106 

3.  Defect  not  appearing  on  face  of  complaint.  • 

amendment  of  complaint 108 

another  action  pending 107 

contract  unenforceable  under  statute  of  frauds 107 

court  without  jurisdiction  of  person 107 

court  without  jurisdiction  of  subject 107 

determination  of  motion  for  dismifwal 108 

determination  of  questkm  on  affidavits  and  oomidaant 108 

infancy  or  other  disability 107 

limitation  of  action 107 

plaintiff  without  legal  capacity  to  sue 107 

release 107 

res  judicata 107 

trial  of  question  of  fact  by  jury  or  referee 108 

Conditions. 

precedent,  how  pleaded 92 

Contested  motion. 

where  heard 63 

Contract. 

striking  out  answer  in  action  on 113 

summary  judgment  after  striking  out  in  action  on 113 

Copy. 

•  lost  or  withheld  papers,  filing  and  using  copy  of 14 

right  to  use  reproduced  copies  of  papers 10 

misnomer,  when  waived 93 

pleading,  aUegation  of  incorporation  in  complaint 93 

proof  of  corporate  ezistenoe,  when  necessary 93 

verification 99 

receivers,  district  in  which  motion  for  appointment  must  be  made 178 

sequestration  of  property,  district  in  which  motion  must  be  made 178 

foreign  corporation,  pleading,  verification 99 

Costs. 

amount,  additional  allowance,  application  for 200 

proceedings  to  sell  real  property  of  infant 300 

interlocutory  costs,  award  in  interlocutory  judgment 188 

motion,  bill  of  particulars 115 

discretionary 66 

ISSft 
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Costs— Continued. 

tBiadon,  interiocutoTy  judgment,  tazatioD  o[  ooata  before  eotry  of  final  Judxmeot 18S 

security  for  ooata.  receiver,  when  may  be  requiied  to  pve 17fl 

to  whom  and  when  awarded,  declaratory  judgment,  oooU  diaoretionary 214 

receiver  of  debtor's  estate,  when  not  entitled  In  action  against  insolvent 175 

Counterclaim. 

amendment,  oauses  of  action  impropeiiy  united .      103 

determination  of  motion  for  dismissal  of  counteroUim  for  defect  a  '  ' 

diaraissal  tor  defect  not  appearing  on  face 

tor  defect  appeariim  on  face 

OD  trial  for  failure  of  or  defect  in  proof,  when  denied 

dividing  into  parasraphs  aod  Dumberiag  conoeoutivaly 

incorporating  by  reference  allegations  of  one  paragraph  into  another. . 

private  statute,  how  pleaded 

•epaiately  stating  and  numbering  osuaea  of  action  Ie 
stating  separate  allegatioii  in  each  paragraph 


n  actions  in  supreme  ci 


diaqualifiBd  county  judge,  when  time  begin*  U 


o  take  prooeediog*.. 


gross  sum  in  lieu  of  income ,  . 


[u  of  money  entered  after  death. 


!i  of  debtor's  estate,  sale  or  oompronuse  of  desperate  debts  ■ . . 
o  ba  paid  into  surrogate's  court. . 


a,  when  required. 


Deposition*. 

1.  To  be  u«ed  within  state. 

adjournment  of  examination, 
affidavit  on  application  for  order,  c 

where  production  of  books  aad  papers  desired 

application  for  order  for  deposition 

affidavit  required 

croBB-inteiTogatoriee,  effect  of  failure  to  aerve 

failure  to  serve,  right  to  cross-examine  orally 

examination,  affidavit  that  motion  has  not  been  made  to  modify  oi 

manner  of  taking  testimony 

objection  to  queations.  right  to  raise  on  trial 

when  to  be  noted 

papers  to  authorize  officer  or  person  to  proceed  with 

reading  deposition  to  peiBon  examined 

filing,  time  and  place 

interrogatoritfl.  effect  of  failure  to  serve  cioss-interrogatoriea 

effect  of  failure  to  awe  notice  of  seCtlement 

notice  of  settlement  after  aervico  of  croas-int«nogBtoriea 

settlement  of  written  interrogatories  by  consent 

settlement  where  consent  not  given 

time  when  iolerrogatories  and  crosa-intenogatories  most  be  served 

manner  of  taking  testimony 

modifying  notice  to  take  testimooy  as  to  time,  place  and  person  before  whom  to  be  taken. . 
mOtioD,  affidavit  on  application  tor  deposition  to  be  used  on  motion 

notice  of  application  to  make  deposition 

subpoenaing  and  "■""■"'"g  witneen  for  deposition  used  on  motion 
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Depositions— Continued. 

I.  To  be  used  within  state — Continued.  Rule 

motion,  subscribing  and  delivering  deposition  for  use  on 120 

to  be  used  on f 1 20 

necessity  for  filing  deposition , 132 

notice  of  taking  testimony  by  deposition ; 121 

'    to  take  testimony  by  deposition,  vacating 124 

order  made  by  judge  out  of  court,  entering 125 

papers  required  to  authorize  officer  or  person  to  proceed  with  examination 128 

place  and  time  of  taking  testimony 127 

I  proof  of  service  of  order  or  notice  required  by  rule  128 1 28 

reading  deposition  to  person  examined 129 

refusal  to  answer  question,  proceedings  thereon 129 

service  of  interrogatories : . . .  126 

settlement  of  interrogatories 126 

stipxilation  that  testimony  be  taken,  filing 125 

subscription  by  person  examined * 129 

suppression  of  deposition  taken  without  state 133 

time  and  place  of  taking  testimony 127 

time  for  service  of  notice  to  take  testimony 121 

time  within  which  interrogatories  and  cross-interrogatories  must  be  served 126 

vacating  notice  to  take  testimony ' 124 

JI.  Taken  without  State  for  use  within. 

affidavit  of  agent  to  whom  deposition  delivered 131 

affidavit  of  third  person  where  agent  dead,  etc 131 

agent  dead,  etc.,  delivery  by  another  person ; 131 

annexing  certificate  showing  proceedings 130 

annexing  papers  authorizing  together  with  interrogatories 130 

deliveiy  of  deposition  and  papers  by  agent  to  clerk  or  judge 131 

execution  by  one  or  more  of  several  persons  appointed 130 

exhibit,  disposition  of 130 

filing  by  clerk 131 

deposition  and  papers 131 

inclosing  in  single  packet  deposition  and  all  papers 130 

indorsement  of  person  or  clerk  of  time  of  receipt  and  opening 131 

officer  or  person  to  subscribe  each  single  sheet 130 

providing  officer  taking  with  title  fifteen  of  rules  of  civil  practice  and  article  twenty-nine  of 

civil  practice  act 128 

return  by  mail,  duty  of  clerk 132 

returning  by  agent 130 

by  mail 130 

suppression  on  ground  of  fraud  or  irregularity 133 

where  person  examined  could  have  been  subpoenaed 133 

III.  Taken  within  state  for  use  without. 

disobedient  or  recalcitrant  witness,  affidavit  on  which  order  to  show  cause  granted 137 

contempt  by 137 

order  to  show  cause  before  supreme  court 137 

proceedings  on  order  to  show  cause 137 

petition  for  subpoena  to  compel  production  of  books  or  papers 136 

on  which  subpoena  to  compel  attendance  of  witness  issued 136 

production  of  books,  when  denied 136 

punishment  of  disobedience  or  recalcitrant  witness 137 

subpoena  duces  tecum,  contents 136 

subpoena  to  compel  attendance  of  witness 136 

vacating  or  modif3ring 136 

IV.  Perpetuating  testimony  in  real  property  actions. 

affidavit  on  application  for  order 123 

petition,  contents  and  verification 138 

proof  on  application  for  order  to  perpetuate  testimony  for  future  action 123 

Determination. 

manner  of  pleading  determination  of  court  or  officer  of  special  juriadiction 95 

Discovery  and  inspection. 

application,  affidavit  required 140 

.,^    hearing 141 

Older 141 

referee,  certificate  as  evidence  of  compliance  or  non-compliance  with  terms  of  order 142 

to  superintend  discovery  or  inspection 142 

stay  of  other  proceedings 141 

things  that  may  be  discovered  or  inspected 140 

who  may  apply  for 140 


INDEX 

PilTTlllIll 

oomplamt  on  truU  for  failure  of  or  defect  in  pioof,  irhen  denied . . 
neglect  to  proceed  ttfter  iwue  joined 

Dirorm. 


default,  fiiinKevideaoe  with  judgment  roll 282 

proof  of  facta  in  open  eouK 283 

proof  required  on 277 

reierenoe  not  permitted 282 

heajiiiBB  may  be  private,  when 278 

information  as  to  details  of  actiOD.  when  denied 278 

legitimacy  of  children.  necesB&ry  allegation  in  action  hy  husband 270 

proof  on  default,  when  aJlegatioQ  of  ille^titnacy  made  in  complaint 279 

reference  not  permitted  where  defendant  defaulta 283 

proof  of  service  of  summons  and  complaint  before  order  made 2SI 

referee  to  be  selected  by  court -■ . . .  281 

11.  Summons- 
affidavit  of  wTvice  where  cnpj  of  complaint  not  wrved  or  summoni  and  complaint  served 

without  the  state 53 

eiaminatioD  in  court  of  person  making  aervice ' £3 

notice  to  be  served  iMth  summnns  where  complunt  not  perwiiuilly  served 47 

proof  of  service S3 

111.  Judgment. 

default  judgment  of  course  not  panoitf ed 283 

order  not  to  be  granted  or  denied  on  default ...  60 

special  diiectioa  of  court  required  for  entiy 283 

Dvwer. 

action  for,  sale  for  non-payment  or  on  conaent,  payment  of  groaa  sum 24S 

sale  fot  non-payment  or  on  consent.  American  Experience  Table  of  MortsMty,  BBrntidrung 

DvBfte. 

requiirite  nt  draft  for  payment  of  money  out  of  court   ' 33 


Xi^Ui  Judicial  district. 

motion,  where  heard . . . . 


complaint,  deacription  of  ptoperty £40 

contents  of  verdict,  report  or  dednon 241 

eat»t«  of  pUintiff.  stating  In  veidiot.  report  or  decision 241 

Elldon«m«Ilt. 

writs  and  process 13 

necesnty  for  use  in  legal  paper*    10 

b  parts  motioiu.     .See  Motions;  Judgments. 

■tceptltoif. 

amendment  to  bill  of  exception,  time  to  serve 2 

bill  of  exceptions,  contents 2 

regulations  govermns  preparation  of  exceptions  and  amemdmenti 2 

resettlement Z 

time  for  service 2a 

when  required  to  be  served T 

motion  in  appellate  division  for  new  trial  on  excepdons  to  be  heard  in  Grat  instaaoe 3 

notioe  of  exceptions  to  be  reviewed i 

revoking  order  for  hearing  in  fint  instance  by  appellate  division '. 

settlement,  notice  of '. 

where  exceptions  are  ordered  to  be  heard  in  Gnt  instance  by  appellate  diviriMi 3 

where  specific  questions  of  fact  submitted  to  jury 2 

statement  of  facts  in  lieu  of  tentimony 2 

stay  of  execution,  when  eireptioo  not  toactaa S 
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r 


Vaiiure  of  proof.  Rule 

when  complaint  or  counterclaim  not  difimifwri,  beeaoM  of 166 


papers , 14> 

special  rules  by  appellate  division,  power  to  make 15 

use  of  flat  file,  power  of  annelUte  division  to  order 16 

nnt  jiuiioial  district. 

motion,  where  heard 63 

tenn  at  which  motions  must  be  noticed  to  be  heard 63 

orders  to  show  cause  must  be  made  returnable 63 

Foreclosure  of  mortgage  on  real  propertj  by  aetiim. 

application  for  judgment  on  default  or  admission 257 

complaint,  statement  as  to  whether  action  for  mortgage  debt  has  been  brought 255 

description  of  property  in  judgment  for  sale 259 

disposition  of  surplus  of  sale 261 

inyiatment  of  surplus  after  three  months 261 

judgment  for  sale,  description  of  property  in 259 

direotion  as  to  di^Msition  of  proceeds 259 

contents 259 

mortgage  and  assignment,  fiUng  or  recording  before  conveyance  on  sale 266 

notice  of  pendency,  proof  on  application  for  judgment  of  filing  as  required  by  law 258 

proof  required  on  application  for  judgment  on  default  or  admissiqn 257 

referee,  selected  by  court .  • 265 

reference,  infant  or  absentees  defendant,  requisite  of  order 256 

on  application  for  surplus  money 262,  263 

on  default  or  admission  to  compute  amount  due  and  report  on  sale 256 

report  of  sale,  voucher  for  surplus  money  as  condition  to  filing  or  confirming. 261 

sale,  notice  of  application  for  stay 260 

presentation  of  voucher  for  surplus  money  as  condition  to  filing  or  confirming  report ...  261 

stay  of  sale,  notice  of  application  for 260 

surplus  moneys,  disposition  of 261 

application  for 262 

costs  on  reference  on  application  for 262 

persons  to  be  notified  on  references  on  application  for 263 

proceedings  on  reference  on  application  for 263 

reference  to  ascertain  and  report  amount  due  to  claimant 262 

reference  to  ascertain  priority  of  several  liens 262 

when  to  be  paid  into  surrogate's  court 264 

Foreclosure  of  chattel  lien. 

application  to  personal  property  lien  of  rules  governing  foreclosure  of  mortgage  on  real  property 

by  action 267 

Frivolous. 

answer  or  roply,  treating,  pleading  as  nullity  or  allowing  new  pleading 104 

striking  frivolous  allegations  from  pleading 103 

G 

Guardians. 

I.  Guardian  ad  litem. 

1.  In  general. 

compensation,  generally 43 

affidavits  required  before  order  will  be  made 43 

examination  into  circumstances  of  cause 42 

investing  and  accounting  for  money 42 

security 41 

where  genend  guardian  appointed 41 

trust  company,  dispensing  with  security 41 

plaintiff,  consent  of  proposed  guardian,  acknowledging  and  filing 40 

2.  Plaintiff. 

qualifications  of  guardian 40 

attorney  or  officer  of  court,  duty  to  act  ^ 40 

trust  company,  right  to  appoint .* 40 

3.  Defendant. 

application,  by  whom  made  where  not  made  on  behalf  of  infant  within  twenty  days 

after  completion  of  service 39 

attorney  or  officer  of  court,  duty  to  act  as . . .  *. 40 

compensation  of  guardian  for  infant  defendant  who  is  not  entitled  to  money  under 

judgment 43 


f-  INDEX 

Quardluui — Continuad. 
tr  I,  GuvduD  &d  litem — Continued. 

»  3.  I>efenduit— -ContLQued.  Eole 

conKnt  of  propoaed  guaidiaa,  Kcknowledsmi  and  Glina 40 

f                                      qualificatioDs 40 

i-                                      trust  coinpaoy,  right  to  appoint 40 

i.  II.  Special  tcuordian. 

',                               attorney  or  officer  of  court,  duty  to  act  a* 40 

^                               copipensation  Eenerally 43 

E                                            nSdavits  required  before  order  will  be  made 42 

' .  of  guardian  for  infant  defendant  who  is  not  entitled  to  mtmey  or  pH9(rtgr  vader 

judgment 43 

•                                    OOnBent  of  proposed  guardian 40 


1 


investing  and  accounting  tor  money 

qualificBtiona  of  special  guardian  of  infant  oi 

Becurity 41 

where  general  guardian  appointed 41 

trust  company,  dispensing  with  security .  - .  41 

tight  to  appoint 40 

III.  Person  and  property. 

age  of  infant,  ascertiuning  on  preeentAtiOD  of  petition 291 

allowance  for  support  of  infant 293 

amount  of  personal  property,  ascertaining  on  presentation  of  petition 20 1 

bond  of  general  guacdian 292 

compromiBe  of  infant's  claim,  proceedings  on  application 2M 

investment  of  principal  of  estate 292 

notice  of  presentation  of  petition  for  allowance  for  support ^ 293 

petition  for  allowance  for  support  of  infant 293 

petition  for  appointment,  contents 290 

security  oETered  (or  guardian.  asoertAJning  tuffioienoy 29'1 

support  of  infant,  allowances 2M 

voluntary  nomination  of  guardian  by  infant  over  fourteen 29-1 


HabMS  corpus. 

1.  To  bring  up  prisoner  to  testify. 

application,  contents  and  verification 163 

contents  where  made  by  attorney  general  or  district  attorney 163 

subscription  and  indoCBsment  of  order 13 

II.  To  inquire  into  cause  of  detention. 

writ,  subscription  and  indorsement 13 

HftbitUkl  droDlcard.    3ee  also  sale  of  Real  Property. 

aetJODS  by  and  againit,  summons,  oompensation  of  penon  daoignated  to  receive 44 

duty  of  person  dengnat«d  to  receive 44 

disposition  of  real  property 295-300 

Huibuid  ftnd  wlf«. 

annulment  of  marriage,  summcns,  noUoe  to  be  served  where  complaint  not  paraonally  served . .       47 


Ineompfltent  parson. 
I.  In  general. 

designation  of  incompetents  after  committee  appointed 2S5 

proceedings  to  sell  realty 29&-300 

summons,  compensation  of  person  designated  to  receive 44 

duty  of  penon  designated  to  reoeive i 

II.  Appointment  of  committee. 

application,  contents  of  petition 2 

designation  of  incompetents  in 2 

verification  of  petition ■ 2 

where  to  be  presented   2 

'nquiaition  before  commissioners,  compensation  of  oommiasJonraB 2 

costs  and  eipcnsea.  when  not  to  be  paid  without  order  of  court ' 

Infant. 

oompromiee  of  infant's  claim,  proceedings  on  application '. 

dispoaitionofrealproperty  of  infante 295-3 

investment  of  principal 2 
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Infant — Continued.  Rule 

support  of  infants,  allowances  from  estate 293 

summons,  compensation  of  person  designated  to  receive 44 

duty  of  person  designated  to  receive 44 

Injunction. 

application,  petition  or  affidavit,  filing 80 

vacating  order  for  failure  to  file  petition  or  affidavit 80 

vacating  or  setting  aside,  failure  to  file  petition  or  affidavit 80 

Inquisition. 

application  for  new  bearing 222 

default  judgment,  where  writ  of  inquiiy  executed  when  granted  on  application  for  failure  to 

answer. .  ' 191 

default,  when  notice  of  writ  of  inquiry  must  be  served  on  defendant 190 

review 222 

Irregularity. 

requisite  of  notice  or  order  to  show  cause  on  application  based  on 62 

Irrelevant. 

striking  irrelevant  allegations  from  pleading -v 103 

Isiue. 

issue  of  fact,  dismissal  of  complaint  for  failure  to  proceed  after  issue  joined 156 

terms  at  which  issues  of  fact  triable 158 

special  issues  for  trial  by  jury,  settlement 157 

J 

Judgment. 

I.  In  general. 

form  of  judgment  generally 185 

how  pleaded 95 

when  not  to  be  stayed  by  exception,  preparation  or  settlement  of  case,  or  motion  for  new 

trial 203 

II.  Declaratory  judgment. 

costs,  discretionary 214 

jurisdiction  discretionary 212 

prayer  for  relief 211 

procedure  to  secure  same  as  in  other  actions 210 

relief,  prayer  for 211 

trial  of  questions  of  fact  by  jury 213 

III.  Rendition  and  entry. 

1.  In  general 

contents  generally 185 

dead  person,  requisite  where  judgment  for  money  entered  after  death 186 

entry,  what  constitutes j 201 

ex  parte  application,  affidavits  as  to  previous  application 61 

filing  in  clerk's  office 201 

form  of  judgment  generally 185 

judgment  book,  duty  of  clerk 201 

jurisdiction,  statement  in  uncontested  cases 185 

motion  for  judgment,  application  for  final  judgment 197 

motion,  judgment  on 196 

no  issue  of  fact  remaining  to  be  tried  and  final  judgment  not  directed  on  non  suit, 

application,  to  whom  made 196 

power  of  court  on  application  after  decision  of  motion  for  judgment 197 

signing  by  clerk 201 

siipunary  judgment  on  motion  after  striking  out  answer  on  contract  or  on  judgment . .  113 

vacation,  entering  in 201 

2.  After  trial  of  issues.  « 

court,  after  trial  of  whole  issue  of  fact  by 198 

judgment  after  trial  of  issues  and  determination  of  motion  for  judgment 195 

last  issue  tried  by  jury,  application  for  judgment 195 

by  referee,  report  to  award  judgment 195 

referee,  after  trial  of  whole  issue  of  fact 198 

reference  to  determine  specific  questions  of  fact  and  remaining  issues  tried 199 

specific  questions  of  fact,  after  trial  by  jury 194 

4.  Interlocutory  judgment. 

costs,  awarding  without  specifying  amount 188 

taxation  before  entry  of  final  judgment 188 

final  judgment,  direction  for  settlement  by  judge  or  referee 188 

when  may  be  had  on  motion 187 

nti 


INDEX 
Judgment— Continued. 

III.  Rendition  and  entry — Continued. 

4.  Interlocutory  judgment — Continued.  Rule 

referee,  appointment  by  judgment  or  by  court 187 

when  may  state  substance  of  final  judgment 188 

5.  On  pleading. 

defects  appearing  on  face  of  complaint  on  which  judgment  may  be  entemd  dis- 
missing complaint 100 

defect  not  appearing  on  face  of  complaint,  motion  for  judgment  on  complaint  and 

affidavit 107 

motion  for  judgment  dismissing  complaint  where  defect  does  not  appear  on  face,  time 

within  which  to  make 107 

judgment  on  pleadings^  after  issue  joined 112 

time  within  which  notice  of  motion  for  judgment  dismissing  complaint  must  be  served     106 

6.  Partial  judgment. 

in  action  on  contract  or  judgment  where  defense  applies  only  to  part  of  plaintiff's 

claim 114 

IV.  Default. 

application  for  judgment  on  failure  to  answer,  where  made 191 

counterclaim,  default  judgment  against  plaintiff  not  replying 193 

demand  for  notice  of  reference,  writ  of  inquiry  or  assessment  of  damages,  right  of  de- 
fendant to  serve. 190 

finding  of  fact  in  writing,  ^rhsn  not  required 191 

notice  of  reference,  writ  of  inquiry  or  assessment  of  damages,  service  on  defendant  on 

demand 190 

to  defendant  on  application  to  court  for  judgment  on  default  in  pleading 190 

I>art  of  defendants  who  have  defaulted  in  appearance  or  pleading,  against 193 

proceedings  on  application  for  default  judgment  where  service  without  state  or  not 

p  ersonally 192 

proolon  application  for  default  judgment  where  service  without  state  or  not  personally . . .  193 

to  be  filed  on  application  to  court  on  default 189 

reference,  where  executed 191 

service  without  state,  proceedings  on  application 192 

substituted  service,  proceedings  on  application  for  judgment 192 

writ  of  inquiry,  where  executed 191 

y.  Docketing. 

dead  person,  requisite  where  judgment  for  money  entered  after  death 180 

docket  book,  duty  of  clerk  to  keep 7 

orders,  when  order  affecting  title  to  real  property  may  be  enrolled  and  docketed  aa  judg- 
ment    74 

when  order  directing  payment  of  money  may  be  docketed  as  judgdient 74 

VI.  Judgment-roll. 

affirmance  by  appellate  division,  contents •  •  202 

appeal  to  court  of  appeals,  opinion  of  appellate  division  as  part  of  judgpientHroU  or  appeal 

papers , 202 

by  whom  prepared . 202 

contents 202 

dead  person,  requJnte  where  judgment  for  money  entered  after  death 186 

filing 202 

proceedings  subsequent  to  appeal 202 

regulations  affecting 202 

time  of  filing,  specif jring  facts 202 

Vn.  Satisfaction. 

effect  of  entry  of  satisfaction  in  docket 204 

entry  of  satisfaction  or  partial  satisfaction  in  docket 204 

VIII.  Actions  on. 

how  pleaded 93 

striking  out  answer  in  action  on  judgment  for  stated  sum 115 

summary  judgment  after  striking  out  answer , 113 

JtirisdictloB.  ^ 

judgment)  statement  of  facts  upon  which  jurisdiction  depends  in  uncontested  cases 18' 

Jury  and  jurors. 

excluding  jurors  twm  court  room  pending  argument  of  motion  or  questions  conoconlng  ad- 
mission of  evidence 1' 

entry  of  verdict, 1 

L 
Landlord  and  tenant. 


receiver  of  debtor's  estate,  application  to  compel  tenant  to  pay  over  rent. 


1 


receiver  of  debtor's  estate,  right  to  make ] 

isn 
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neoean^  that  all  legal  papen  be  legibly  written,  typewritten  or  printed 10 


LegitlmM^. 

divorce,  proof  on  default  where  issue  raised 270 

necessary  allegation  ^ere  raised  iiv  action  by  husband  for  divone 279 

pleading  appUoation  of  <iefainatoKy  matter,  manner 96 

Idmitation  of  actions. 

suspension  of  period,  disqualified  county  judge,  i^hen  time  begins  to  run 5 


liOfltpaptrs. 

filing  and  using  copy  of  lost  or  withheld  papers  and  pleading 14 

Loyalty. 

proof  by  applicant  for  admission  to  bar 1 


LmiAtic. 

disposition  of  real  property 295-300 

summons,  conuiensation  of  peison  designated  to  reeetye 44 

duty  of  person  designated  to  receive 44 


MmSL 

returning  deposition  taken  without  state  by 130 

Marriage,  annulznent  of. 

default,  filing  evidence  with  judgment-roll 228 

judgment  of  course  not  permitted 283 

orders  not  permitted 66 

proof  of  facts  in  open  court 282 

proof  required  as  to  cohabitation 275 

reference  not  permitted 282 

examinatiomin  court  of  person  making  same 53 

hearings  to  be  private 278 

Information  as  to  details  of  action,  when  denied 278 

next  friend,  order  allowing  to  maintain  action 276 

proof  required  as  to  cohabitation  on  application  for  judgment  by  default 275 

reference  not  pennitted  on  default  of  defendant 282 

proof  by  affidavit  of  service  of  summons  and  complaint  before  order  made 281 

referee  to  be  selected  by  court 281 

summons,  affidavit  of  service 53 

examination  in  court  of  person  making  service 53 

Minute  book. 

duty  of  clerk  to  keep 7 

MortaUlqr. 

American  Experience  Table,  use  of 30 

American  Experience  Table (following  Rule  300) 

Motions. 

answer;  to  strike  out  in  action  on  contract  or  judgment  and  to  enter  summary  judgment 113 

answering  affidavit,  effect  of  failure  to  serve  64 

when  may  be  demanded  in  notice  of  motion 64 

when  must  be  served 64 

contested  motion,  where  heard 63 

costs 66 

on  motion  for  bill  of  particulars 115 

default,  denial  of  motion  on  default  of  moving  party 66 

.  ex  parte  motions,  affidavits  as  to  prior  application 61 

vacating  order  for  failure  to  furnish  affidavit  as  to  previous  application 61 

first  judicial  district  term  at  which  motions  must  be  noticed  to  be  heard 63 

tenns  at  which  orders  to  show  cause  must  be  returnable 63 

judgment  ou  pleadings  after  issue  joined 112 

mistake,  omission,  etc.,  requisite  ol  notice  or  order  to  show  cause  based  on 62 

motion  addressed  to  pkading.  extension  of  time  to  notice 105 

time  to  notice '. 105 

motion  on  notice  in  first  district  prohibited  in  action  triaUe  elsewhere 62 

order  to  show  cause,  to  bring  on  motion  in  shorter  time 60 


INDEX 

Kotloiu — Continued.  Role 

papers,  filing  on  eatiy  of  order 71 

notice  requiring  opposite  party  toproduoe 65 

where  ordet  t  o  be  entered  in  county  other  tluui  tbM  in  whidi  motion  made,  deiivoiy  by 

clerk  and  filing 73 

who  must  fumiah  on  hearins 65 

pleadings  deemed  before  court AS 

proof  required  by  moving  party  on  default  of  oppomng  par^ 66 

right  of  moving  party  to  order  where  motion  not  opposed  or  pApen  not  furnished  as  demanded .  66 

time  for  service  ofnotloe  of  motion 6Q 

within  which  »n»weting  affidavit  must  be  served 64 

transfer  of  moUon S7 

where  made 63 

in  sotion  triable  in  first  or  eighth  judicial  district G3 

R»w  trial. 

amendment  of  pleadings  on  trial,  when  new  trial  granted 166 

OMe.  when  neceosary 321 

failure  of  or  defect  in  proof,  when  new  trial  granted 106 

irreculaiity  or  suipriBe,  case  not  required 221 

minutetof  judge,  caae  not  required 2ai 

when  notes  of  stenographer  treated  as 223 

motion  on  exception  to  be  heard  in  first  instance  in  appeUat«  division 220 

new  hearing  on  interlocutory  reference  or  inquisition 222 

order,  when  to  specify  grounds  for  granting  or  refusing 224 

stayof  execution,  of  judgment,  when  motion  for  new  trial  not  to  act  as 208 

wheremadewhenparposeistoreviewtiialby  jury  of  specific  queationa  of  fart 221 

Hote  ol  iraue. 

contents 151 

filing 151 

HotiCO. 

claims  in  representative  action,  notice  to  prcMnt 8 

Notlc«  of  pendency, 

f  oreclonire,  proof  on  application  for  judgment  of  filing  aa  required  by  law 2SS 

orders,  when  order  affecting  title  to  real  property  may  be  Indexed  with  notioe  of  peiulency 74 

Notice  ot  trlftl. 

where  tria>  to  be  had  elsewhere  than  at  oourt  house 159 

Numbera. 

using  either  arabic  or  roman  numbera  in  t^al  papers 10 

attachment  for  failure  to  return,  deliver  or  file  paper 6 

compelling  officer  to  return,  deliver  or  file  paper fl 

failure  to  file  process  or  other  paper 6 


r«qui«te  of  notice  oc  order  to  show  catue  on  application  based  on 

Opinion. 

filing  opinion  delivered  on  granting  order 

part  of  record  on  which  onl«  made 

Orders. 

clerk,  duty  to  refoae  to  enter  Older  where  papers  not  filed 

duty  of  clerk  to  keep  books  in  which  to  enter  orders 

filingpapenionentry  of  order 

form  and  resettlement  of  order 

memorandum  of  determination  of  motion  as  to  order 

opinion  as  part  of  reooid  on  which  order  made 

delivered  after  order  filed,  filing 

filing  with  order 

order  to  show  cause  to  bring  on  motion  mahoTtertnne..  -,-,.,.-.- --.,- 

papers  where  order  to  be  entered  in  county  other  than  tiiat  in  iriueh  motion  nude,  ddivery  by 

clerk  and  filing 

payment  of  money,  directing  that  order  be  docketed  as  judgmeot 

real  property,  order  aCFecting  title  may  be  ecrolled  and  docketed  as  judpnent  aitd  indexed  with 

notice  of  pendency  of  action 

noettlement  of  order 

setting  aside  ordM  tor  failure  to  file  papers  on  entir 
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Orders.— Continued.  Rale 

signature 70 

vacating  for  failure  to  file  required  bond  or  undertaking 26 

order  granting  ex  parte  motion  for  failure  to  f umiah  affidavit  aa  to  previous  application ...  61 


Papers. 

abbreviations,  use  in  legal  papers 10 

appellate  division,  filing  with  clerk 15 

compelling  officer  to  file  papers 6 

endorsenent  of  name  of  party  who  does  not  appear  by  attorney , 11 

english  language,  use  in  legal  papers 10 

filing  in  clerk's  office  of  county  of  place  of  trial  in  supreme  court 15 

filing  in  court  of  record  other  than  supreme  court,  place 15 

filing  where  place  of  trial  changed 15 

indorsing  and  filing,  power  of  appellate  division  in  each  department  to  make  special  rulos 16 

legibility  and  size  of  papers  used  in  action  and  special  proceedings 10 

lost  or  withheld  papers,  filing  and  using  copy 14 

manner  and  time  of  raising  objection  to  failure  of  attorney  to  subscribe,  etc 12 

manner  and  time  of  raising  objections  to  legibility,  etc 12 

mode  of  service  of  papers  other  than  summons  or  process 20 

numbers,  using  either  arable  or  roman 10 

place  where  papers  to  be  filed,  where  provision  not  made  in  Civil  Practice  Act  or  Rules 15 

reproduced  copies,  right  to  serve 10 

right  of  clerk  to  refuse  to  file  papers  not  conforming  to  rule  as  to  legibility,  etc 10 

subscription  and  endorsement  by  attorney 11 

trial,  papers  to  be  furnished  on 160 

use  of  technical  words 10 

waiver  of  objection  to  reauirements  of  rules  10  and  11 '. 12 

Parties. 

amendment  to  correct  pleading 102 

capacity  to  sue  and  defend,  receiver  of  debtor's  estate 175 

substitution  of  parties,  partition,  bringing  in  successor  in  interest 251 

Partition. 

oomplaintf  statement  of  interest  of  parties 245 

contents  generally 245 

description  of  property 245 

death  of  party,  bringing  in  successor  in  interest 251 

distribution  of  proceeds  of  sale,  money  paid  into  court,  proof  required  on  applioaticm  by  parties 

for 248 

referee,  selection  by  court. 250 

reference  on  default  or  admission  in  case  of  infants,  absentees  or  unknown  parties 247 

to  ascertain  rights  of  parties  before  interlocutory  judgment 246 

rights  of  parties,  ascertainment  by  court  before  interlocutory  judgment 246 

stay  of  sale,  notice  required  where  application  made  to  judge  out  of  court 249 

Payment  of  money  into  and  out  of  court. 

I.  Payment  into  court. 

administration  of  court  funds 30 

depository,  transmission  to  appellate  division  of  statement  of  fund 34 

II.  Payment  out  of  court. 

certified  copy  of  order,  filing  one  copy  with  depository  on  order  directing  periodical  pay- 
ments  ^ 32 

filing  with  custodian  and  dei)ository * 32 

consent,  acknowledgment  and  proof  of  identity 31 

depository,  entries  required  to  be  made  by 34 

drafts  for  payment  of  money  out  of  court,  requisites 33 

gross  sum  in  lieu  of  income 30 

order,  condition,  form  and  requisite 32 

order,  proof  required 31,  32 

to  direct  payment  to  person  entitled  to  receive 32 

to  show  cause,  necessity  for  service 32 

partition,  proof  required  on  application  by  party  for  money  paid  into  court 248 

petition,  judgment  or  order  under  which  money  deposited,  to  accompany 32 

proof  required 32 

sale  of  property,  withdrawing  money  deposited  by  referee 173 

Personal  property. 

disooveiy 140-142 

IMS 


INDEX 

I.  In  general.  BuIp 

oondiUong  preoedect,  how  pleadtd 93 

oorporatioiu,  aotioiu  by  or  o^lnat,  BBceaauy  aUagatioii* . .  93 

designating  od  pleadings  fumiahed  on  trial  of  porta  claimed  tn  be  adinitted  or  controverted  160 

how  Bubscribed 91 

iudgment  on  pleadioge  after  issue  joined,  motion  for 113 

judgment  or  determination,  how  pleaded tl5 

ioet  or  withheld  pleadingB,  filing  copy 14 

deicriptioD  ol  property  in  complunt  in  partition 215 

interest  of  partiee.  statement  in  complaint  in  partition 245 

private  statutes,  how  pleaded 68 

striking  out  matters  that  may  tend  to  prejudice,  embamn  or  del^  fair  trial 103 

sham,  etc.,  matter 103 

II.  Amendment  of  pleadings. 

causes  of  action  improperly  united 102 

defect  of  parties  plaintiB  or  defendant 102 

failure  to  aiiswer  amended  pleading,  effect 101 

indefinite,  uncertain  oi  obscure  aUegations 102 

misjoinder  of  parties  plaintiff   102 

motion  addrCMed  to  pleading,  extenmoo  of  time  for  notice lOS 

time  within  which  to  be  noticed IDS 

service  of  amended  pleading 101 

strildog  out  sham,  etc.,  matters  order  to  serve  amended  pleftding   103 

sham,  etc..  matter 103 

time  within  which  luiswer  must  be  served  to  amended  pleading 101 

trial,  when  may  be  amended  on -. 198 


complaint  for  defect  appearing  on  face 

•  for  defect  not  appearing  on  face 

counterclaim  for  defect  appearing  on  face 

for  defect  not  appearing  on  face 

deteiminatioD  of  motion  to  diamias  complmnt  for  defect  not  appearing  ci 
IV.  Specific  pleas. 

eoDditicme  precedent,  how  pleaded 

judgment  or  determination,  how  pleaded      

libel  and  slander,  pleading  of  application  of  dafamatAry  matter 

private  statute,  how  pleaded 

slander  of  woman,  necessity  lor  alleging  special  damagoi 

Pomperaon. 

annulling  order  pecmittiug  person  to  sue  as  poor  person 

appUeation.  contents  and  requisite , 

nrrign'ng  attorney  to  poor  peison  to  prosecute  action 

order  permitting  person  to  sue  as  poor  poaon 

II.  Leave  to  defend  as  poor  persoa. 

annulling  order  penuitting  defense  as  poor  person 

assigning  attorney 

petition,  contents  and  requisite 

PTOCMdinf. 

■pedal  proceedings  as  including  "proceeding" 

ProoesB. 

compelliDg  officer  to  Gle  process 

subscription  and  indorsement 


authority  of  attorney  to  appear  for  non-resident  defendant,  ciecntion,  filing  and  servise 

orders,  when  order  affecting  titJe  may  be  enrolled  and  docketed  as  judcment  and  indfoed  with 

notice  of  pendency  of  action 

perpetuation  of  testimony  in  real  property  action,  p^tioo,  contents  and  veriGootioa 

BecoiTWB. 

I.  In  general. 

application  for  order  to  compel  tenants  to  pay  over  rents  and  profits 

compromise  of  debts  and  doubtful  claims 

coriKilBtion.  district  in  which  motion  lor  appointement  of  receiver  must  be  made. 

costs  in  action  against  insolvent,  when  not  allowed 

counsel,  power  to  employ 
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I.  In  general.  Rule 

debte,  sale  of  desperate  debte  and  doubtful  elaima  to  personal  .property 175 

duties  generally  of  receiver  of  debtor's  estate 175 

expenses  not  allowable  where  receiver  violates  proviaoiiB  regulating  «inplo3rmeDt  of  eounsel  180 

extension  of  receivership 179 

leases,  power  to  make 175 

personal  property,  conversion  into  money 175 

power  of  receiver  to  e]X4>loy  counsel 180 

power  to  sue  in  name  of  debtor 175 

real  property,  sale 175 

removal,  district  in  which  motion  must  be  made 179 

repairs,  power  to  make 175 

security  for  costs  by  receiver,  when  may  be  required 176 

II.  Supplementaiy  proceedings. 

application  for  leave  to  sue 177 

leave  to  sue 177 

security  for  costs,  when  required  in  action  by .' • 177 

Redundancy. 

striking  redundant  allegations  from  pleading 103 

Reference. 

I.  In  general. 

appointment  of  referee  in  interlocutory  judgmeat 187 

court  officer,  when  not  to  be  appointed  referee 172 

default  judgment,  where  reference  executed  when  granted  on  application  for. 191 

when  notice  of  reference  on  application  for  judgment  must  be  served  on  defendant.  190 

discovery  and  inspection,  referee  to  superintend 142 

foreclosure,  on  application  for  surplus  moneys 262 

selection  of  referee  by  court 265 

hearing,  signing  transcript  of  testimony 170 

waiver  of  requirement  that  transcript  of  testimony  be  signed  by  witness 170 

interlocutory  reference,  application  for  new  hearing 222 

review 222 

judge  of  court,  when  may  be  appointed  referee 172 

partition,  on  default  or  adndssion  in  case  of  infant,  absentees'  or  unknown  parties 247 

to  ascertain  rights  of  parties  before  interlocutory  judgment 246 

partner  or  clerk,  etc.,  of  attorney,  disqualified 172 

qualifications  of  referee 172 

review  of  interlocutory  reference 222 

sole  referee,  who  to  be  appointed 172 

II.  Powers  and  duties  of  referee. 

depositing  money  received  from  sale  of  property 173 

moneys  received  by  referee  appointed  to  sell  property  depositing 173 

from  sale  of  property,  withdrawing  from  depository 173 

oath,  form 171 

necessity  for  taking 171 

waiver •. 171 

m.  Report. 

filing,  entry  of  time  by  clerk 170 

with  testimony ; 170 

final  judgment,  application  for  interlocutory  judgment  as  on  motion 187 

judgment  after  trial  of  whole  issue  of  fact,  entry 198 

right  of  either  party  to  move  thereon 170 

specific  questions  of  fact,  reference  to  determine,  judgment  where  remaining  issues  have 

been  tried 199 

Repairs. 

receiver  of  debtor's  estate,  power  to  make 175 

Repetitious. 

striking  repetitious  allegations  from  pleadings 103 

Replevin. 

defense  that  property  was  distrained  doing  damage,  how  pleaded 272 

papers  to  be  furnished  court  or  referee 273 

special  property,  how  pleaded 270 

title  to  chattel,  manner  of  pleading 270 

wrongful  taking  or  retention,  how  pleaded 271 

Reply. 

amended  reply,  service 101 

denial,  effect  of  denial  of  fact 90 

repeating  or  incorporating  in  separate  defense 90 

iat7 


INDEX 

Reply— Continued.  Rnie 

dividing  into  paragraphs  and  numbering  consecutively 90 

Incorporating  by  reference  allegations  of  one  paragraph  into  another 90 

Indefinite,  uncertain  or  obscure  allegations,  amendment  to  correct 102 

judgment  or  determination,  how  pleaded .-   d5 

motion  to  amend  or  strike  out,  time  of  notice . .    106 

private  statute,  how  pleaded 98 

separately  stating  and  numbering  defenses 90 

service,  additional  extension  of  time,  notice 87 

affidavit  of  merits  on  application  for  extension  of  time  to  reply , 88 

extension  of  time,  affidavit  to  be  served  with  order 85 

sham  or  frivolous  treating  pleading  as  nullity  or  allowing  new  pleading  to  be  served 104 

stating  separate  allegations  in  each  paragraph 90 

striking  out  reply  on  ground  that  it  is  insuffifsient  in  law  upon  face  thereof Ill 

sham,  etc.,. matter 103 

subscription • 91 

time  within  which  motion  to  strike  out  for  insufficiency  must  be  made Ill 

reply  must  be  served  to  amended  answer 101 

Resident. 

period  of  residence  before  admission  to  bar 1 


Return. 

compelling  officer  to  make  return 6 

Rules. 

appellate  division,  power  to  make  special  rules  for  indorsing  and  filing  papers 16 

applicability  of  rules  of  civil  practice  to  proceedings  in  surrogate's  court 3 

power  of  appellate  division  in  each  department  to  adopt  rules  regulating  hearing  of  causes,  etc. .  237 

power  of  appellate  division  to  make 2 

S 
Sale  of  personal  property. 

receiver  of  debtor's  estate,  by 175 

Sale  of  real  property. 

I.  In  general. 

depositing  money  received  by  referee  on  sale 173 

money  received  on  sale  by  referee,  depositing  and  withdrawing 173 

receiver  of  debtor's  estate,  by 175 

II.  Proceedings  to  sell,  mortgage  or  lease  property  of  infant  or  incompetent. 

application,  notice  of 296 

place  of 295 

where  several  infants  interested  as  tenants  in  common 300 

costs  and  fees,  limitation  on  amount  in  proceedings  to  sell  real  property  of  infant 300 

where  several  infants  interested  as  tenants  in  conmion 300 

notice  of  application,  on  whom  served 296 

petition,  contents 297 

proceeds  of  sale,  when  may  be  paid  to  general  guardian  of  infant 299 

when  bond  of  surety  company  required  before  payment  to  general  guardian  of  infant .  299 

when  bond  secured  by  mortgage  required  before  pasrment  to  general  guardian  of  in- 
fant   299 

reference,  report  of  referee '. 298 

where  several  infants  interested  as  tenants  in  common 300 

report  of  referee,  contents 298 

value  of  property  or  interest  to  be  disposed  of,  necessary  proof 298 

statement  in  referee's  report 298 

Scandalous. 

striking  scandalous  matter  from  pleadings 103 

Separation. 

complaint,  necessary  allegation  as  to  misconduct 2f 

default,  filing  evidence  with  judgment-roll % 

order  not  permitted * 

proof  of  facts  in  open  court 2 

judgment  of  course  not  permitted 1 2? 

reference  not  permitted 2i 

hearings  to  be  private,  when -.  T 

information  as  to  details  of  action,  when  denied 2 

reference  not  permitted  where  defendant  defaults 2 

proof  of  service  of  summons  and  complaint  before  order  made 2 

selection  of  referee  by  court 9 


RULES  OF  CIVIL  PRACTICE 

Separation— Continued.  Itide 

summons,  affidavit  of  service ^ 53 

affidavit  of  service  where  copy  of  complaint  not  served  or  summons  and  complaint  served 

without  ^te 63 

examination  in  court  of  person  making  service 53 

notice  to  be  served  with  summons  where  complaint  not  personally  served 47 

Sequestration. 

corporation,  district  in  whi/ch  motion  must  be  made 178 

Service  of  process  and  papers. 

attorney,  service  on 20 

manner  of  service  of  papers  to  begin  proceedings 21 

mode  of  service  of  papers,  other  than  sunmions  or  process,  generally 20 

on  attorney  at  his  office » 20 

party  by  leaving  papers  at  residence 20 

party  by  serving  on  clerk  of  court 20 

through  postoffice 20 

service  on  attorney  through  postoffice « 20 

Severance. 

partial  judgment,  in  favor  of  plaintifiF  on  contract  or  judgment,  after 114 

Sham. 

answer  or  reply,  treating  pleading  as  nullity  or  allowing  new  pleading 104 

striking  sham  matter  from  pleading 103 

Slander. 

damages,  necessity  for  alleging  and  proving  special  damages  in  action  for  slander  of  woman .  97 

pleading  application  of  defamatory  matter,  manner 96 


Special  proceedings. 

'proceeding"  as  included  in  term 9 


«, 


Special  tenn« 

hearing  of  contested  motioios  at  special  term  held  at  time,  place  with  trial  tena  prohibited  in 

certain  instances 63 

State. 

verification  ol  pleadinffi  in  actions  by  or  against 99 

Statutes. 

private  statute,  how  pleaded 98 

Stay  of  proceedings. 

execution  when  preparation  or  settlement  not  to  act  as 203 

trial,  effect  of  order  staying  proceedings  served  less  than  ten  days  before  beginning  of  term. .     155 

Stenographer. 

when  notes  treated  as  minutes  of  judge  on  motion  for  new  trial 223 

Stipulations. 

necessity  that  oral  agreement  between  parties  or  counsel  be  in  writing  or  in  form  of  order  duly 

entered 4 

oral  stipulation  between  counsel  in  open  court,  right  to  make 4 

« 

Submission  of  oontroversy. 

papers,  by  whom  furnished 234 

Subpoena. 

issuance,  deposition,  subpoena  compelling  attendance  of  witness  to  obtain  testimony  for  use 

without  state 136 

duces  tecimi,  library  associations,  by  whom  subpoena  issued  and  notice 162 

production  of  books,  etc.,  by  Ubrary  association,  public  departments  and  officers,  by  whom 

issued  and  notice 162 

public  departments  and  officers,  by  whom  issued  and  notice 162 

stipulation,  liability  of  party  refusing  to  stipulate  or  produce  books,  etc 162 

or  copy  in  lieu  of  production  of  books  and  papers  by  library  association,  public  de- 

.        partments  and  officers 162 

Subscription. 

papers  issued  by  attorney,  necessity  that  attorney  subscribe 11 

writs  and  process 13 


INDEX 
Substitution. 

attorney > 56 
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RULES  OF  APPELLATE  DIVISIONS 

RULES   OFJfTHE  APPELLATE  DIVISION,  FIRST  DEPARTMENT 

(Generally  amended  Dec.  12,  1921;  in  effect  Jan.  3,  1922.) 

RULE  I  appeal,  and  the  appeal  shall  be  placed  on  the 

,    __.                                -,,           _^     .„              ^  calendar  of  the  day  for  which  it  shall  have 

^. men  coiirt  opens.— The  court  wiU  open  at  been    noticed.      After    the    original    printed 

2  o'clock  and  continue  until  6  o'cl<K;k  m  the  record  of  the  papers  on  appeal  has  been  filed, 

afternoon,    unleas    sooner    adjourned;    except  the  respondent  may  serve  and  file  notice  of 

Vi?'L^^,  motion  days  the  court  will  open  at  argument,  and  then  if,   at  least  eight  days 

lOfK?^^           '°         forenoon.    (Am.  Dec.  17,  before  the  day  for  which  such  notice  of  argii- 

^^^•)  ment  has  been  served,  the  printed  copies  of  the 

RULE  n  record  have  not  been  filed  as  required  by  this 

rule,  the  respondent  may  move  upon  affidavit 

Motion  days;  calendar. — ^The  first  and  third  ^^^  three  days*  notice  of  motion  that  the  appeal 

Fridays  of  each  term,  or  such  other   days  as  be  dismissed,  or  that  judgment  or  order  be 

shall  be  designated  for  hearing  appeals  from  grMited  in  his  favor. 

orders  by   the   Appellate   Division,    shall   be  A*  ^^7  ^^^^  before  3  o'clock  of  the  day  pre- 

motion  days.    The  clerk  will  make  up  a  cal-  ceding  the  day  upon  which  a  non-enumerated 

endar  for   each   motion   day   of   all   motions  case  shall  have  been  noticed  for  argument,  or 

noticed  for  that  day.    A  note  of  issue,  stating  ^^  which  the  hearing  thereof  shall  have  been 

the  nature  of  the  motion  and  the  day  for  which  adjourned,  the  respective  counsel  may  file  a 

it  has  been  noticed  must  be  filed  with  the  clerk  written  consent  with  the  clerk  that  the  case 

before  12  o'clock  noon  on  the  day  preceding  ™ay  be  set  down  for  the  next  motion  day. 

the  day  for  which  the  motion  is  noticed.    The  (Am.  1913.) 
motion  calendar  will  be  called  by  the  clerk  at 
10  o'clock  on  each  motion  day,  when  all  mo- 

tions  to  be  made  without  oral  argiunent  must  RULE  V 
be  submitted.  Where  a  motion  is  to  be  orally 

argued,  the  same  will  be  marked  ready  on  the  Calendar  of  enumerated  cases;  note  of  issue; 

caU  by  the  clerk,  and  will  be  heard  by  the  return;  dismissal;  prefeired  causes.-— The  cleik 

court  at  10:30  o'clock.     (Am.  Dec.  17,  1909.)  will  make  up  a  calendar  of  enumerated  ca-ses 

fifteen  days  before  the  commencement  of  the 

RULE  ni  January  Term,   which    shall    consist    of    the 

enumerated  cases  upon  the  preceding  calendar 

Appeals  from   orders;   time   allowed;   sub-  undisposed  of,  to  which  shall  be  added  new 

mission. — Arguments  on  appeals  from  orders  cases  which  shall  have  been  noticed  as  herein- 

may  be  noticed  for  any  motion  day,  and  will  be  after  provided. 

heard  immediately  after  the  disposition  of  the  The  appellant,  the  plaintiff  in  a  controversy 

motion    calendar.      Nineteen    copies    of    the  submitted  to  the  court  under  section  546  of 

points  in   appeals  of  the   Day   Calendar    of  the  Civil  Practice  Act,  the  petitioner  in  a  cer- 

non-enumerated    motions    shall    be    deUvered  tiorari  proceeding  or  the  moving  party  in  a 

to  the  clerk  in  his  oflBce  before  10:30  o'clock  case  to  be  heard  as  an  enumerated  case,  shall 

A.  M.  on  the  day  for  which  the  same  is  noticed,  file  with  the  clerk  of  the  Appellate  Division, 

Before   argument,   three   copies  thereof   shall  within  the  time  prescribed  by  rule  234  of  the 

be  deUvered  to  the  opposing  counsel.    On  the  Rules  of  Civil  Practice,  a  printed  copy  of  the 

argument  of  such  appeals  not  more  than  fifteen  papers  on  which  the  case  is  to  be  heard  duly 

minutes  will  be  allowed  to  each  side,  except  certified  as  required  by  such  rule,  and  nine- 

when   the   court   otherwise   orders.     Appeals  teen  copies  of  the  printed  papers  on  whirh  the 

from  orders  which  have  been  placed  on  the  case  is  to  be  heard,  printed  as  required  by  the 

calendar  may  be  submitted  by  the  parties,  with  Rules  of   Civil   Practice,   with   proof   of   due 

the  permission  of  the  court,  at  any  time  during  service  of  three  printed  copies  thereof  upon 

the  term,  upon  delivering  to  and  leaving  with  the  attorney  for  the  responsdent  or  opposing 

the  clerk  the  requisite  number  of  printed  copies  part  v.    After  the  printeci  copies  of  the  ])apers 

of  the  points.  shall   have   been   duly   filed,    as  hereinbefore 

required,  and  after  the  printed  copies  of  the 

RULE  IV  points  shall  have  been  filed  by  the  appellant 

or  moving  party,   as  required  by   Rule   VI, 

Appeals    from    orders;    return;    dismissal;  either  party  may  notice  the  case  for  argument 

postponement  of  argument  by  consent. — Theap-  for  any  day  of  a  term,  and  upon  fiUng  of  such 

pellant  or  moving  party  must  file  with  the  notice  of  argument  with  proof  of  due  ser\'ioe 

clerk,  at  least  eight  days  before  the  day  on  with  the  clerk  and  a  note  of  issue  which  shall 

which  an  appeal  from  an  order  shall  have  been  state  the  day  upon  which  the  notice  of  appeal 

noticed,  a  note  of  issue,  which  shall  state  the  was  served,  the  clerk  shall,  upon  the  day  for 

day  on  which  the  notice  of  appeal  was  served,  which  the  same  shall  have  been  noticed,  place 

ana  nineteen  copies  of  the  papers  on  which  the  the  case  on  the  calendar  at  the  foot  thereof. 

appeal  is  to  be  heard,  printed  as  required  by  After   an   appeal   has   been   taken    to   this 

rule  235  of  the  Rules  of  Civil  Practice,  with  court,  a  party  may  move,  on  three  days'  notice, 

proof  of  due  service  of  three  printed  copies  for  failure  by  appellant  to  make,  or  serve,  his 

■^^ereof  upon  the  attorney  for  the  respondent,  proposed  case,  or  to  procure  tne  settlement 

3gether  with  a  notice  of  argument   of  the  thereof,  or  to  print,  serve  and  file  the  reccjrd, 
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or  to  serve  and  file  his  points,  or  for  any  other  that  no  more  than  fifteen  cases  shall  be  placed 

unreasonable  delay  on  nis  part  in  prosecuting  on  any  Day  Calendar,  except  as  the  court  may 

the  appeal,  that  the  appeal  be  dismissed  or  that  otherwise  direct,  and  provided  that  such  case 

jud^ent  or  order  be  granted  in  his  favor.  would    have    been    reached    on  the   Geaecal 

Either  party  to  an  appeal  entitled  bv  law  Calendar  if  not  so  set  down.    If  an  appeUant 

or  rule  to  a  preference,  may  serve  with  the  or  moving  party  is  in  default  in  films   and 

notice  of  argument  a  notice  of  motion,  return-  serving  the  points  hereinbefore  required,   the 

able  on  the  next  motion  day,  for  an  order  opposing   party    may   move   on   three   days' 

placing  the  case  on  the  Day  Calendar  on  a  day  notice  to  dismiss  the  appeal  or  for  final  juas* 

named  in  said   notice  of   motion,  and  such  ment  or  final  order,  as  the  case  requires.      If 

application  will  be  heard  as  a  motion  on  the  the  re^)ondent  is  in  default  in  filing  and  serving 

day  for  which  the  same  is  noticed.     (Am.  Mar.  the  pk>mts  hereinbefore  required  t<o  be  filed  and 

1911;   1913;  Nov.  19,  1919,  in  effect  Jan.   1,  served,  he  will  not  be  heard  except  by  special 

1920.)  leave  of  the  court.    (Am.  Mar.  23, 191 1 ;  Nov.  19, 

1919,in  effect  Jan.  1,  1920.) 
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Day  calendar;  points;  time  allowed  for  argu- 
ment.— ^VVithin  twenty  days  after  the  papers  Submission  on  points. — In  any  case  in  which 
upon  which  an  appeal  is  to  be  heard  shall  have  the  printed  copies  of  the  papers  upon  which  an 
been  filed  with  the  clerk  of  the  court,  as  re-  appeal  lb  to  be  heard  shall  have  been  served 
quired  by  rule  234  of  the  Rules  of  Civil  Prac-  and  filed  with  the  clerk,  as  required  by  role 
tice  and  by  rule  V  of  these  rules,  except  when  234  of  the  Rules  of  Civil  Practice,  and  the 
the  papers  are  filed  in  July,  August  or  Sep-  printed  copies  of  the  points  shall  have  been 
tember,  the  appellant,  plaintiff  in  a  controversy  served  and  filed  with  the  clerk,  as  reouired  by 
submitted  to  the  court  under  section  546  of  rule  VI  of  the  Rules  of  the  Appellate  Division. 
the  Civil  Practice  Act,  the  petitioner  in  a  First  Department,  the  parties  may,  by  a 
certiorari  proceeding,  or  the  moving  party  in  a  written  stipulation  filed  with  the  clerk,  suSmit 
case  to  be  heard  as  an  enumerated  case,  shall  the  appeal  upon  the  printed  papers  and  points 
file  with  the  clerk  nineteen  printed  copies  and  filed  as  aforesaid, 
serve  on  the  opposing  attorney  three  printed 

copes  of  the  points  to  be  relied  upon  by  him  RULE  VTTT 
with  a  reference  to  the  authorities  to  be  cited.  •*  ^  *  »*  .  * 
When  the  papers  are  filed  in  July,  August  or  Motions  for  reargument—Motipna  for  re- 
September,  in  order  to  entitle  the  appeal  to  be  gu«nent  must  be  noticed  for  the  first,  eeccnui 
on  the  calendar  for  the  first  day  of  the  October  ^^  ^.^""d  motion  days  after  the  appeal  has  been 
term,  the  points  must  be  served  and  filed  at  decided.  Such  motions  will  only  be  heard  on 
least  fifteen  days  before  the  first  day  of  the  notice  to  the  adverse  party,  statinj^  briefly 
October  term.  Within  ten  days  after  such  the  grounds  upon  which  a  reargument  is  asked; 
service  the  respondent  or  defendant  shall  ^^^  ^^^  movmg  party  must  submit  printed 
file  with  the  clerk  nineteen  printed  copies  onef s  stating  concisely  the  pomts  supposed  to 
and  serve  on  the  attorney  for  the  appel&nt  ^^^^  ^^^^^  overlooked  or  misapprehended  by 
or  moving  party  three  printed  copies  of  the  the  court,  with  proper  reference  to  the  par- 
points  to  be  relied  upon  by  him,  with  a  refer-  ticular  portion  of  the  record  and  the  authoii- 
ence  to  the  authorities  to  be  cited.  If  the  ties  relied  upon.  On  such  motions  counael 
i^peUant  or  moving  party  desires  to  present  ^^^^  ^^t  be  heard  orally.  (Am.  Dec.  17,  1909.) 
pomts  or  authorities  in  reply,  he  shall  file  with 

the  clerk  nineteen  printed  copies  and  serve  RULE  IX 
three  printed  copies  thereof  on  the  opposing 

attorney  within  five  days  after  the  receipt  of  When  8iH>plemental  brief  may  be  submitted; 

his  opponent's  points.    No  points  shall  be  re-  counsel  having  cases  on  same  day  calendar  in 

ceived  by  the  court  on  the  argument  or  sub-  first  and   second   departments. — No   brief   or 

mission  of  the  appeal  unless  they  shall  have  memorandum  of  autnorities  will  be  received 

been  filed  and  served  as  above  provided.    On  by  the  Court  after  the  argument  of  a  motion 

each  day  the  clerk  will  make  up  a  calendar  of  or  an  appeal,  unless  permission  be  given  by  the 

fifteen  enumerated  cases,  or  such  number  as  Court  for  its  submission   after  notice  to  op- 

the  court  may  direct,  for   the   next  day.     A  posing    counsel   of    the    application    for    such 

case  on  such  Day  Calendar  will  not  be  reserved  permission. 

or  postponed  except  by  leave  of  the  court  upon  In  the  event  of  counsel  having  cases  upon 

special  cause  shown.    On  the  argument  of  the  the  day  calendars  of  the  Appellate  Divisions 

appeal,  not  more  than  one  hour  shall  be  al-  of  the  First  and  Second  Departments  on  the 

lowed  on  either  side  and  only  one  counsel  on  same  day,  such  counsel  shall  att^Kl  the  Col 

each  side  shall  be  heard,  except  when  the  court  in  that  department  in  which  his  case  stan 

shall  otherwise  order.     At  any  time  after  the  nearest  the  head  of  such  day  calendar;  and  f 

filing  of  a  note  of  issue  in  an  enumerated  case  case  upon  the  calendar  of  the  other  depa 

and  before  it  shall  have  been  placed  on  the  ment  will  be  held  until  the  argument  or  t 

Day  Calendar,  a  written  consent,   signed  by  case  is  finished  in  the  department  in  which 

the  attorneys  or  counsel  who  are  to  argue  the  is  first  required  to  attend.     In  the  event 

case,  that  the  appeal  be  set  down  for  any  future  counsel  having  cases  upon  each  of  the  d 

day  of  the  term  may  be  filed  with  the  clerk,  calendars    of    the    said    departments    on    ^ 

and  such  case  shall  be  placed  on  the  Day  Cal-  same  day,  which  stand  equally  distant  fr 

endar  for  such  day  at  the  end  of  the  cases  the   head    of   the   respective     day    cal^idn 

remaining  thereon  undisposed  of  in  the  order  such  counsel  shall  atttend  Court  in  the  Ft 

in  which  they  have  been  set  down,  provided  Department. 

1M4 


FIRST  DEPARTMENT  Rules  X—XJ II 

RULE  X  dvH  Practice  Act  or  other  provision  of  law  or 

of  the  order  ol  any  court  or  judge. 
Appeals  from  city  court  and  municipal  court.  The  Appellate  Division  of  t^e  Supreme 
—Applications  to  a  justice  of  the  Appellate  Di-  Court  in  the  First  Department  shall  from  time 
vision  in  the  First  Department,  pursuant  to  the  to  time  desig^iate  such  newspapers  in  such  de- 
provisions  of  section  627  of  the  Civil  Practice  partment  as  in  its  opinion  have  such  a  cir- 
Act,  for  the  allowance  of  an  appeal  to  be  taken  culation  as  is  calculated  to  give  public  notice 
to  such  AppeUate  Division  from  the  deter-  of  a  legal  publication^  and  from  time  to  time 
mination  of  the  Appellate  Term  of  the  Supreme  revoke  sucn  designation.  To  entitle  a  news- 
Court,  may  be  maae  on  any  motion  day  within  pap^  to  such  a  designation,  it  must  file  with 
two  months  after  entry  of  the  order  upon  such  the  clerk  of  the  Appellate  Division  a  state- 
determination,  unless  the  determination  is  ment,  duly  verified,  showing  approximately 
made  within  two  months  of  the  last  motion  the  amount  of  its  circulation,  tne  time  and 
day  of  the  June  term,  in  which  case  they  may  place  of  its  regular  publication,  and  a  state- 
be  made  on  the  first  motion  day  of  the  October  ment  of  its  diarges  for  legal  publications, 
term;  and  must  be  upon  notice  of  two  days  to  (Am.  Dec.  28,  1910.) 
the  opposite  party  or  parties,  and  a  note  of  nTrfp  ,., 
issue  filed,  and  the  same  put  upon  the  calendar  RULE  Xu 

S^er^Te^'"'*^^'"''''''^^^"''^''^^'*^^'^^  Applications   for   admission   to    practice.- 

isS^e^KoSiT'it^^^^^  ?s7n^^^riJrc!^S^ 

IS  made  must  contain  a  copy  of  the  opmion  of  |    g  of  the  Rules  of  the  Court  of  Appeals  for 

J^oniHirth^^j;:;.rt  hli^Aw  '?r«nl  ^^  ^^^  admission  of  attorneys  and  counselKt-law 

^^ilL^i  if  f  K?^nn^H«^V  .U^IJ  orrn.  3  ^^^>  ^  ^dditiou  to  th6  pwof  required  by  said 

statement  of  the  grounds  of  alleged  error,  and  ^j^  '^^  ^y  rule  1  of  the  Rules  of  Civil  Prac- 

fh^L^lJl^LTI^^nlH^'  ^XfnTi'In'nf  ^^^  Pr«««^t  to  the  court  iS^  of  the  quaU- 

\hl  ^S^^  n^l../^    11*  atei^nL^n^  ^^^  ^<^^^  ^^T  the  admission  of  an  at- 

^.TllifJ^A  TlS^^^!:T^n^^f  *«™«y  and  oounsellor^t-law  in  the  State  in 

h^  pi^t^t^l^,^o«  n^^^^  ^^^^  he  had  been  admitted  and  had  prac- 

^.n,^W^^^^  ^<^'  and  the  nature  of  the  examination  re- 

^:Stuch"d?t^^t"n  ^^^  mUrrt^^  l^^r  ^^^"T'  '^^  T^ff  ^  P"^'^^^ 

manner  provided  by  rule  VII  of  the  Appellate  g^^  ^^^^^^^  ^^  counseUor-at-law  m  such 

T^  rul^  and  has  been  denied.     (Am.  Dec.  ^very  application  for  admission  to  practice 

iwy,  i\H6,)  ^^^^  j^^  2  of  the  Rules  of  the  Court  of  Ap- 

RIILE  XI  peals  for  the  admission  of  attorneys  and  coun- 

nurji  AA  sellors-at-law  shall  be  referred  to  the  Com- 

Publicatioa   of  legal  notices  jn  first  depart-  mittee  on  Character  and  Fitness  who  shall 

ment— designation  of  newspapers- — Whenever  report  to  the  court  upon  the  character  and 

a   notcie,  summons,  citation     order  or  other  qualifications  of  the  applicant  to  be  admitted 

paper  shal  1  be  required  by  the  CivU  Practice  *o  practice  in  the  courts  of  this  State,  and  no 

Act  or  other  provision  of  law,  or  by  the  order  person  shall  be  admitted  to  practice  on  such 

of  any  court  or  a  judge  thereof,  or  of  a  surro-  a-n  application  until  after  the  Committee  on 

gate  or  of  the  clerk  of  a  court  or  any  other  Character  and   Fitness  shall   have  made   its 

official  or  individual,  to  be  published  in  a  news-  report, 

paper    in   the    First    Department,    or   public  p,„ «  ytte 

notice  of  any  application  to  a  court  or  judge  kul«e  jllu 

or  other  officer  shall  be  required  to  be  given  by  Election  Cases.— Subdivision  1.  All  applica- 

pubUcation    thereof   in   a   newspaper   in   the  tions  to  the  Supreme  Court  or  a  justice  thereof, 

First  Department,  or  where  any  court  or  a  pursuant   to   any   of   the    provisions   of   the 

judge  thereof  or  a  surrogate  or  other  judicial  Election  Law,  shall  be  made  at  Special  Term, 

officer  or  public  officer  is  authorized  or  required  Part  I,  of  the  Supreme  Court.     The  justice 

to  designate  a  newspaper  in  the  First  Depart-  assign^  to  such  terms  may  hear  and  determine 

ment  for  the  publication  of  any  such  notice,  any  such  proceeding  or  may  assign  the  same 

summons,  citation,  order  or  other  paper^   the  to  any  other  part  of  the  Special  Term  for  hear- 

newspaper  designated  by  any  court  or  judge  ing  and  decision,  and  such  applications  shall 

thereof,  or  surrogate  or  other  judicial  officer  or  have  precedence  over  all  other  business  at  any 

Eublic  officer,  shall  be  a  newspaper  designated  part  of  the  Special  Term.    The  final  order  in 

y  the  Appellate  Division  of  the  Supreme  Court  any  such  special   proceeding  should  in  each 

in  the  First  Department  as  hereinafter  pro-  case  state  the  facts  found  by  the  Special  Term 

vided,  and  no  such  publication  shall  be  deemed  upon  which  the  determination  is  made  and 

io  give  the  notice  required  to  be  ^ven  if  the  the  determination  of  the  court  upon  the  facts 

iame  is  published  in  any  newspaper  in  the  First  thus  stated. 

Department  which  has  not  been  designated  by  Subdivision  2.  Appeal  from  any  final  order 

in  order  of  the  Appellate  Division  of  the  Su-  entered  in  a  proceeding  specified  in  subdivision 

Npeme  Court  in  the  First  Department;  and  the  1  shall  be  brought  on  for  hearing  at  such  time 

publication  of  such  notice,  summons,  citation,  and  on  such  day  as  the  Appellate  Division  shall 

rder  or  other  paper  in  any  undesignated  news-  designate  by  an  order  which  will  be  granted  on 

^aper  in  the  First  Department  shall  not  be  the  application  of  any  party  to  such  a  special 

-^eemed  a  compliance  with  any  provision  of  the  proceeding. 


Rules  I-IX  RULES  OF  APPELLATE  DIVISIONS 


RULES  OF  THE  APPELLATE  DIVISION,  SECOND  DEPARTMENT 

(Dated  Dec.  30. 1918.  in  effect  Feb.  1, 1919.)  enumerated  causes  upon  the  calendM-  of  the 

preceding   term   undisposed   of  together   'vvith 

RULE  I  new  causes  which  shall  have  been  noticed   as 

'     „^        ^                          „      ^             .,t  hereinafter  provided. 
prjWhen  Court  opens. — ^The  Court  will  open 

1  o'clock  p.  m.  to  sit  till  5  p.  m.,  except  that  RULE  VI 

?n  o'i^T  *^^  "^^^""^  ^*^"  ^^  ^'"""^  ^^  *•  "^^  Enumerated  causes,  serving  notice  of  ax^- 

^  ^  P-  ™-  ment    and   filing   note    of   issue.— After    the 

RULE  n  printed  copies  of  the  papers  and  points  shall 

Kui/js  u  h&ve  been  filed,  as  required  by  Rule  9,  either 

Noticing  and  hearing  of  motions. — ^The  first  party  may  notice  the  cause  for  argument,  for 

Mondav  of  the  Term  and  the  second  Friday  the  opening  day  of  the  next  term,  by  givinc 

after  the  first  Monday  shall  be  motion  days,  eight  days'  notice  to  the  opposite  party,   and 

A  note  of  issue,  stating  title  of  the  cause,  nature  upon  filing  with  the  clerk  such  notice  of  ar^- 

of  the  motion,  the  day  for  which  it  is  noticed  ment,    with    admission    or    proof   of    s«rvice 

and  the  names  of  the  attorneys,  must  be  filed  thereof,  and  a  note  of  issue,  which  shall  state 

with  the  clerk  before  noon  of  the  day  before  the  day  upon  which  the  notice  of  appeal  was 

the  day  for  which  the  motion  is  noticed.  served,  eight  days   before  the  opening  day  of 

the  term,  the  clerk  shall  place  the  cause  on  the 

RULE  in  calendar  for  the  term  noticed,  provided  points 

have  been  filed  and  ser\'ed  as  required  by  Rule 

Appeals  from  orders  heard  on  motion  days. —  9  or  the  time  for  respondent  to  file  points 

Appeals  from  orders  will  be  heard  on  motion  has  elapsed, 
days  only  for  which  a  non-enumerated  calendar 

shall  be  made  up.    Eight  days'  notice  of  hear-  RULE  Vn 

ing  must  be  given  to  the  opposite  party  and  a_^.      ...  ,**^^                     , 

note  of  issue  must  be  filed  as  provided  in  Rule  4.  ^,  DisnusMl  of  appeals  for  failure  to  serve  and 

file  appeal  papers. — ^In  case  the  party  whose 

RULE  IV  ^^^^  ^^  ^^  ^        ^^^  serve  the  printed  papers, 

KUi^  IV  £^jg  |.^  gjg  Q^  serve  the  same,  as  hereinbefore 

Note  of  issue  and  hearing  of  non-enumer-  required,  the  opposing  party  may  move  upon 

erated  appeals. — ^At   least   eight  days  before  three  days'  notice,  that  tne  appeal  be  dismissed, 

the  .day  for  which  such  appeal  shall  have  been  or  that  judgment  or  order  De  rendered  in  his 

noticed,  the  appellant  or  moving  party  must  favor, 
file  witn  the  clerk,  a  note  of  issue,  whicn  must 

state  the  day  when  the  notice  of  appeal  was  RULE  Vill 

^"^^^l^  ?^  ^^  f^^"^^^  ®^^  Jj^^*"'  ^  Preference,  how  claimed.— Either  party  to 

quired  by  Rule  41  of  the  General  Rules  of  ^n  appeal,  which  by  law  is  entitled  to  a  prefer- 

^^K  T^.*  P"""^  """"^l  ^^  }\  P^P^  T?""  enoe,  may  serve  with  the  notice  of  ardent 

^^lh^r.}j3[^^  ''''  "^^  K  ^J^  ^^*^'  ?"J?  a  notice  that  application  will  be  made  on  the 

auth^ticated  as  required  by  the  nile,  and  17  ^ext  motion  day  for  an  order  placing  the  cause 

L^-f^.?'?*!'®  ""^  -^1^  P^P-^'  ""ii*"  ^l?^^  ^^  upon  the  day  calendar  upon  a  d^  named  in 

service  of  three  printed  copies  on  the  attorney  tfc  notice  of  motion,  and  such  appfication  will 

for  the  respondent,  and  the  clerk  shall  plaoe  be  heard  as  a  motion  on  the  motion  day  for 

such  appeal  on  the  calendar  of  non-enumerated  which  the  same  is  noticed, 
appeals.    If  an  appeal  shall  have  been  noticed 

for  argument  by  the  respondent,  and  the  ap-  RULE  IX 
pellant  or  other  party  whose  duty  it  is  to  file 

printed  copies  of  the  papers  upon  which  the  Enumerated  calendar;  points. — Within  twentv 

appeal  is  to  be  heard,  shall  fail  to  file  the  same  days  a^ter  the  papers  upon  which  an  appeal  is 

at  least  eight  days  oefore  the  day  for  which  to  be  heard  shall  have  oeen  filed  with  tne  clerk 

such  appeal  is  noticed,  the  opposite  party  may  of  this  Court  as   required    by  Rule  XLI    of 

move  upon  affidavit  giving  three  days'  notice  the  General   Rules  of  Practice  (except  when 

of  motion  that  the  appeal  be  dismissed  or  that  the  papers  are  filed  in  July  or  August),  the 

judgment  be  rendered  in  his  favor.  appellant,  plaintiff  in  a  controversy  submitted 

•  At  any  time  before  3  o'clock  of  the  day  to  the  Court  under  section  1279  of  the  Code  of 

preceding  the  day  upon  which  a  non-enumerated  Civil  Procedure,  the  relator  in  a  writ  of  cer- 

cause  shall  have  been  noticed  for  argument,  tiorari,  or  the  moving  party  in  an  enumerated 

or  to  which  the  hearing  thereof  shall  have  been  cause,  must  file  with  the  clerk  seventeen  print 

adjourned,  the  respective  counsel  may  file  a  copies  and  serve  on  the  attorney  for  hia  o 

written  consent  with  the  clerk  that  the  cause  ponent  three  printed  copies  of  the  points  reli 

may  be  set  down  for  a  subsequent  motion  day;  upon  by  him,  with  a  reference  to  the  authorit 

and  causes  so  set  down  will  be  added  to  the  cited.     Within  fifteen  days  after  such  servi 

calendar  of  that  day  after  the  causes  remaining  the  respondent  or  defendant  must  file  wi 

thereon  undisposed  of,  without  further  notice,  the  clerk  seventeen  printed  copies  and  serve  < 

the  attorney  for  the  appellant  or  moving  pai 

RULE  V  three  printed  copies  of  the  points  relied  up 

by  him.   with  a  reference  to  the  authorit 

Enumerated  calendar. — ^The  clerk  will  make  cited.    If  the  appellant  or  moving  party  wisl 

up  a  calendar  of  enumerated  causes  for  each  to  present  points  or  authorities  m  reply 

term  of  the  Court,  which  shall  consist  of  the  shall  filewitn  the  clerk  seventeen  printed  cop 


SECOND  DEPARTMENT  Rules  X-XXI 

and  serve  three  printed  copies  thereof  on  the  equally  distant  from  the  heads  of  the  respective 

attorney   for  his,  opponent  within   five  days  day  calendars,  counsel  shall  attend  Ck>urt  in 

after   tne   receipt   of   his   opponent's   points,  in  the  First  Department. 

When  the  papers  are  filed  in  Juhr  or  August 

the  appellant's  points  must  be  filed  at  least'  RULE  XVI 

TT[.p''p^lMn^Sk»*^«*i^n^''A^  Subnilssioa  on  points.-Where  the  printed 

The  Court  wiU  toke  no  points  on  the  argument  j       ^  ^^    required  papers  and  points  upon 

hL?  SS?*'fiI<S  *-^H  T^"l*l.»~^hf^  ^hich  an  app^is  to  &  Eearf  have  been  led 

have  been  filed  and  served  as  herembefore  ^^^j^  j^e  d2rk,  either  party  may  by  written 

^u^fthe^^i^es^tts  tJ^T^'^z  :^&t'±ft^^irsiTr^! 

ra  ^M^dS?"- *^^ --^ -^^  ^  on^jedaythec^seisc^onthedayc^. 

RULE  X  RULE  XVn 

Dismissal  for  not  filing  points.—If  the  ap-  Stipulatioas    adjourning    causes.— Enumer- 

pellant  fails  to  file  and  serve  the  papers  afore-  erated   causes  noticed   and  placed  upon   the 

said,   respondent  may   move  on  any  motion  calendar  may  be  reserved  by  written  consent 

day  upon  three  days'   notice  to  dismiss  the  for  a  day  subsequent  to  the  time  when  they 

appeal.  would  be  reached  in  their  order,  but  not,  how- 

■DTTT 1?  VT  ^^^*  ^^^^  ^^^^  ^^®       ^  week  of  the  term;  and 

RULE  XI  causes  stipulated  to  go  over  to  a  future  term, 

Time    for   aigument.— Fifteen    minutes    in  ^^^  ^  placed  on  such  later  calendar  after  Uie 

motions     and     non-enumerated     causes     and  causes  regularly  noticed  for  such  term,  unless 

forty-five  minutes  in  enumerated  causes  shall  ^®  Court  shall  order  otherwise. 

be  allowed  counsel  on  each  side,  unless  before 

beginning  of  the  argument,  the  time  shall  be  RULE  XVUI 

speciaUy  extended.  Citation   of   statutes.— Where   a  statute   is 

RULE  xn  cited,   so   much   thereof   as   may   be   deemed 

Kui^  All  necessary  to  the  decision  of  the  cause  shall  be 

Excusing  neglect  in  prosecution  of  appeals. —  printed  m  the  brief. 
When  a  motion  is  made  to  dismiss  an  appeal 

for  want  of  prosecution,  or  other  neglect,  the  RULE  XIX 

SfSA«?£2f  J^I-^TI'^hII^'ZJS  Cmni««J     .ppe«l8.-Appeal8     in     criminal 

to  statiM  matters  «cuKng  the  dday    must  ^^    ^^      toolate  to Iw  placed  upon  the 

also  set  forth  conoisdy  the  facts  out  of  which  .^-^  caleSdM^mav  bTadded  toSe  calendar 

the  controversy  arose,   and  the  quest  ons  of  1?^  ^i^    „1^^„„K?  5?  ^,*^J!r^^ 

law  and  fact  involved,  so  as  to  show  that  the  **  f^*""*'  *°^  brought  on  for  hearing  aa 

M.         -«  A«^t;  .^Ty«*«^,  Dvr  (w  t<    o**w»t  vuau  w»x^  preferred  causes,  upon  a  notice  of  ten  days  to 

appeal  is  mentonous.  ^he  adverse  partj-,  as  provided  in  section  535 

RULE  Xin  ^^  ^^^  Criminal  Code.    A  note  of  issue  must  be 

n     A  Aiu  g2ed  with  the  clerk  at  least  five  days  before  the 

No  points  or  brief  received  after  argument  day  on  which  the  cause  is  to  be  heard,  and  he 

unless  by  special  leave  of  Court. — ^The  Court  shall  put  the  same  upon  the  calendar  for  the 

will  not  receive  any  brief  or  memorandum  of  day  on  which  it  shall  be  so  noticed,  or  upon 

authorities  after  the  argument  of  a  motion  or  which  it  phall  be  ordered  by  the  Court  or 

an  appeal,  unless  after  notice  of  such  applica-  stipulated  by  the  parties,  to  be  heard, 
tion  to  opposing  counsel,  the  Court  grant  such 

permission.  RULE  XX 

RULE  XIV  Name  of  counsel  on  points. — To  aid   the 

.    J  «      i_.  reporter,  counsel  who  argues  the  cause  orally 

Engagements  of  counsel  recognized  in  this  shall  print  or  write  his  name  on  the  top  of  first 

Court. — ^Engagements  of  counsel  in  the  courts  page  of  his  points, 
hereinafter  named  will  be  recognized: 

The  Supreme  Court,  the  Circuit  Court  of  RULE  inrr 

Appeals,  the  District  Court  of  the  United  States.  ,»    .        ,                              ^           . 

The  Court  of  Appeals,  the  AppeUate  Division  ^,Motions  for  reargument  and  resetdement.— 

in  any  other  Department,  the  Appellate  Term,  Motions  for  reargument  will  be  heard  not  later 

Trial  Terms  and  Special  Terms  for  Trials  of  t^an  at  the  next  term  of  Court  after  the  de- 

the  Supreme  Court,  Trials  in  the  Surrogate's  ^^^lon  is  handed  down,  unless  for  special  reaaons 

Court,  Trials  in  the  County  Court.  ^^^  Court  grant  leave  for  a  later  apphcation. 

Notice  of  nve  days  shall  be  given  to  the  ad- 

RULE  XV  verse  party,  stating  briefly  the  ground  upon 

which  a  reargument  is  asked,  and  such  motions 

Causes  on  day  calendar  in  First  and  Second  must  be  submitted  upon  printed  briefs,  stating 

Departments. — Counsel    in    causes    upon    the  concisely   the  points  supposed  to  have  been 

day  cajendar  of  the  Appellate  Divisions  of  the  overlooked  or  misapprehended  by  the  Court, 

First   and   Second  Departments  shall   attend  \v'ith  proper  reference  to  the  particular  portion 

Court  in  that  Department  in  which  the  cause  of  the  record  and  the  authorities  relied  on; 

stands  nearer  the  head  of  the  calendar:  in  the  and  a  copv  of  the  opinion  delivered  by  this 

other  Department  his  cause  will  be  held  until  Court  in  deciding  the  cause;  but  counsel  will 

bis  engagement  is  finished.    If  such  causes  are  not  be  heard  orally.    Motions  to  resettle  orders 
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to  be  on  three  days'  notice  to  the  adverse  party  what  property  is  owned  by  him,  giving  a  brief 

shall  be  subnoitted  without  oraJ  argument.  desoription  tiiereof,  and  also  state  the  value  of 

If  reargument  be  ordered,  causes  so  set  down  the  same  and  what,  if  any,  Mcdb  or  enoum- 

shall  be  preferred  on  the  day  calendar.  brances  there  are  on  such  property,  with  a 

i>TTT w  ^,,,  ^"^  description  of  the  nature  and  amount 

RULE  XXn  of  such  lien  and  such  other  facts  as  may  indicate 

Allowance   of  an   appeal  to  the   Court  of  his  responsibility. 

Appeals — ^Applications  to  allow  appeab  under  

section  190  of  the  Code  of  Civfl  Procedure.  RULE  SXVn 

subdivisions  3  or  4,  may  be  noticed  and  heard  ^ppUcations  for  leave  to  appeal  fnwt  flie 

orally  ss  motions.    The  moving  papers  should  ^j^te  Ternu-AppUcations  to^  justice  of 

Uw  ?hJ^  J^^^f  ?n V.^h^j;^hl1.T?  f^*~^.w     th^PPellate  DivisibS  of  this  Judiciii  Depart 
law  thus  sou^t  to  be  brought  up  for  review.    ^^^^  ^^^  ^^.^^  ^3^^  ^^  ^^^  ^^^  ^^^^ 

RULE  XXm  Procedure  for  the  allowance  of  an  appeal  to 

Causes  filed  and  undisposed  of.— Enumer-  such  Appellate  Division  from  the  determina- 

ated  and  non-enumerated  causes,  where  the  tion  of  the  justices  designated  to  hear  appeab 

papers  have  been  filed  with  the  clerk  and  where  from  the  Municipal  Courte  of  the  Borou^  of 

no  note  of  issue  has  been  filed  for  a  stated  term,  Brooklyn,    Queens   and    Richmond,   may   be 

shall  in  every  year  be  placed  on  a  special  "'^e  upon  two  days'  notice  to  the  opposite 

calendar  for  the  November  term  of  this  Court,  P«rty  on  any  motion  day  withm  two  montha 

for  final  disposition.  ^^^   ^<^"    determination,    unless   the   detei^ 

oTTTv  wnr  mination   is   made   between   June    15th    and 

RULE  XXIV  September  15th,  in  which  event  they  may  be 

Admission  of  attorneys  in  this  department —  made  on  the  first  motion  day  in  October.    A 

All  applicants  applying  for  admission  as  attor-  note  of  issue  must  be  filed,  and  the  cause  put 

neys  and  counselors  at  law  must  file  with  the  upon   the  motion   calendar  for  the  dav  for 

clerk  of  this  court  the  proof  required  by  Rules  II  wnich  it  is  noticed;  upon  the  call  of  suA  cal- 

and  III  of  the  rules  of  the  Court  of  Appeals  for  endar  such   applications  must  be  submitted 

the  admission  of  attorneys  and  counselors  at  law,  without  oral  argument. 

and  Rule  I  of  the  Rules  of  Civil  Practice,  and  in  The  papers  upon  which  such  application  i  a 

addition  thereto  such  further  proof  j  as  the  Com-  made  must  contain  a  cop^  of  the  record  in  thd 

mitteeon  Character  and  Fitne&s  in  this  depart-  Court  below  with  the  opinion  rendered  if  any^ 

ment  may  require.  a  concise  statement  of  the  ^xNinds  of  aUegea 

Notice  of  the  time  of  application  for  admission  error,  and  proof  of  due  senrice  of  the  papas 

of  attomevs  will  be  published  in  the  Law  Journal,  upon  which  the  application  is  founded.    B^ose 

(Am.  April  25, 1922.)  such  application  can  be  entertained  it  must 

RULE  XZV  ^^  hsLve  been  made  to  the  justices  by  whom 

the  determination  was  made,  in  the  manner 

Applications  for  naturalization  in  the  Sti-  provided  by  Rule  9  of  the  Appellate  Term  of 

preme    Court   m   this    Department. — ^All    ap-  the   Supreme  Court  in   the   Second   Judicial 

plications  of  aliens  to  become  citizens  of  the  Department,  and  have  been  by  them  denied. 

United  States  must  be  heard  at  the  various  If  the  appeal  be  allowed  the  papers  must  be 

Special  Terms  as  directed  and  indicated  in  the  printed  as  provided  by  Rule  41  of  the  General 

assignment  of  justices  for  holding  such  terms.  Rules  of  Practice,  and  placed  on  the  eniuno^ted 

RULE  XXVI  calendar  as  required  by  Rule  9  of  this  court. 

Bonds  for   examiners  of  title. — All  bonds  SPECIAL  RULE 

executed  by  individual  sureties  in  accordance 

with  the  provisions  of  section  9  of  chapter  444        In  the  counties  of  Kings,  Queens,  Nassau, 

of  the  Laws  of  1908,  and  the  Rules  of  the  Court  of  Richmond  and  Westchester,   where  a  party 

Appeals  adopted  pursuant  thereto,  must  contain  has  served  a  notice  of  trial  and  filed  a  note  of 

a  statement  of  the  place  of  residence  of  each  issue  for  a  term  at  which  the  case  is  not  tried, 

suretv,  giving  the  street  number,  if  such  residence  it  is  not  necessary  for  him  to  serve  a  new 

is  so  known  and  designated,  and  in  addition  to  notice  of  trial  or  file  a  new  note  of  issue  for 

the  facts  reouired  by  the  Rules  of  the  Court  of  a  succeeding  term,  and  the  action  must  remain 

Appeals  to  be  stated  in  the  affidavit  of  justi-  on  the  calendar  until  it  is  disposed  of .    (Adopted 

fication,   each   surety   must   specifically  state  Jan.  25,  1922;  in  effect  as  of  Sept.  30,  1921.) 

RULES  OF  THE  APPELLATE  DIVISION,  THIRD  DEPARTMENT 

(Generally  amended  and  in  effect  March  7,  1922) 

RULE  I  tioQ  appeals. — ^The  clerk  shall   prepare  a  <  - 

endar  for  each  term  and  cause  the  same  to  ; 

Notes  of  issue. — Notes  of  issue  for  the  Ap-    printed.    Appeals  from  orders  other  than  fi  1 

pellate  Division  shall  be  filed  eight  days  before    orders  or  orders  granting  new  trials  or  he  - 

the  commencement  of  the  court  at  which  the    ings  shall  be  put  upon  the  order  calendar  a  f 

cause  may  be  noticed.    Such  notes  of  issue  shall    the  date  of  service  of  the  notice  of  app  L 

state  the  date  of  service  of  the  notice  of  appeal    Appeals  in  compensation  cases  shalh  be  t 

or  if  there  is  no  notice  of  appeal  the  time  when    upon  the  compensation  appeals  calendar  a  I 

the  question  to  be  reviewed  arose.  the  date  of  the  service  of  the  notice  of  api  J 

RULE  II  immediately    following    the    order    calen< 

The  argument  of  both  such  classes  of  c  s 

Calendar;  appeals  from  orders  and  compensa-    will  be  heard  upon  the  first  day  of  a  term  i 


THIRD  DEPARTMENT  Rules  III-Xl 

the  days  immediately  folfowing  until  they  shall  the  day  calendar  in  its  order  on  the  general 

be  disposed  of.     But  submission  of  such  ap-  calendar,  will  be  regarded  as  passed  for  the 

peals  will  be  received  on  any  day  during  the  term  unless  put  over,  or  reserved  as  above 

term.  provided. 

Appeals  in  both  such  classes  of  cases  which  nmip  vtt 

are  not  upon  the  calendar  when  printed  may,  HUIiB  VH 

after  papers  have  been  filed  and  served  m  D^y  calendar. — ^The  clerk  shall  prepare  at 

oomplknce  with  Rule  234  of  the  Rules  of  4  o'clock  p.  m.  of  each  day  a  day  calendar  for 

Civil  Practice,  be  added  to  the  calendar  upon  the  next  day  of  such  number  of  causes  as  the 

filing  a  note  of  issue  with  the  clerk  five  days  court  shall  direct.    Causes  not  disposed  of  on 

before  argument  and  be  noticed  for  argument  any  day  shall  be  placed  at  the  head  of  the  day 

for  any  Tuesday  of  the  term  upon  the  usual  calendar  for  the  next  day. 
notice  of  eight  days. 

All  other  eases  shall  be  put  upon  the  gen-  RULB  VIII 

end  calendar  as  of  the  date  of  service  of  the  «  .     ,    ,         ^                  .1       ,           ,     , 

notice  of  appeal  or  in  cases  where  there  is  no  SuiMiission,--Causes  on  the  day  calendar 

notice  of  appeal  as  of  the  time  when  the  que*-  ^^^  ^  argued  or  submitted  when  reached, 

tion  to  be  reviewed  arose  subject  to  the  pro-  If  m  any  case  b<^h  parties  desire  to  submit, 

visions  of  the  next  rule.    The  argument  of  a  ^y  ^aay  do  so  at  anv  time  durmg  the  term 

case  on  the  general  calendar  wiS  not  be  re-  *>y  dehvenng  to  the  clerk  the  cases  and  points 

quired  before  Wednesday  of  the  first  week.  required,  and  either  party  may   subnut  his 

points  when  the  case  is  called,  if  the  other  party 

RULE  lu  desires  to  argue  orally  on  Ms  part. 

Preferred  causes — A  party  who  desires  to  RULE  DC 
have  a  cause  heard  as  a  prd^erred  cause  must 

in  his  note  of  issue  state  his  claim  for  preference  Pcpers,  etc.,  to  be  indoAed  with  pomts. — 

as  provided  in  Section  141  of  the  Civil  Prac-  The  appellant,  in  addition  to  the  statement 

tice  Act,  or  if  an  order  giving  the  cause  a  required  by  Rule  234  of  the  Rules  of  Civil 

preference  has  been  made  under  that  section,  Practice,    shall    prefix  to  his  points  a  brief 

the  note  of  issue  must  be  accompanied  with  a  statement,  showing  in  what  court  or  bef<Mre 

copy  of  such  order.    The  clerk;  m  making  up  what  officer  or  tribunal  the  action  or  proceed- 

the  calendar,  shall  place  such  preferred  causes  ing  was  instituted,  and  when  it  was  instituted 

at  the  head  of  the  general  calendar,  indicating  within  the  meaning  of  Section  1568  of  the  Civil 

that  they  are  preferred,  and  the  class  to  which  Practice  Act,  the  relief  sought,  the  defense  or 

they  belong.  ground  of  opposition  thereto,  the  result  in  the 

RULE  IV  court  or  before  the  officer  or  tribunal  in  which 

nuLJL  IV  ^^  action  or  proceeding  was  commenced,  and 

Original  motions. — Original  motions  in  this  how  the  cause  was  brought  into  this  court. 

court  may  be  noticed  for  the  first  day  of  a  If  any  opinion  written  in  the  case  has  been 

term,  or  for  the  Tuesday  of  any  subsequent  previously  reported,  he  shall  also  state  where 

week  of  the  term.  it  was  so  reported.    If  any  opinion  has  been 

RULE  V  written  which  has  not  been  reported,  the  party 

KUirfis  V  whose  duty  it  is  to  furnish  the  papers  shall 

Appcgals    in    crimteal    cases. — Appeals    in  submit  a  printed  copy  of  such  opinion  to  the 

criminal  cases,  brought  after  making  up  the  court  either  in  the  record  or  with  his  brief, 

calendar,  or  too  late  to  be  {daced  thereon,  may  -^-__  —  _ 

be  put  upon  the  calendar  at  any  time  and  RULE  X 

brought  to  a  hiring  as  preferred  cases  upon  a  Indorsement  of  papers;  absent  justice.— The 

notice  of  ten  days  to  the  adverae  .party,  as  counsel  who  argue  a  case  shaU  indorse  on  the 

provided  by  Section  5S5  of  the  Criminal  Code,  papers  delivered  to  the  justices  their  names  and 

A  note  of  issue,  with  a  statement  of  the  day  places  of  residence. 

on  which  the  cause  is  noticed  to  be  heard  must  Every  cause  shall  be  deemed  to  be  submitted 

be  filed  with  the  clerk  at  least  five  days  before  to  any  Justice,  qualified  to  sit  therein,  who 

such  date.    The  clerk  shall  place  such  causes  may  be  absent  at  the  time  of  the  argument 

on  the  calendar  for  the  day  for  which  they  are  unjes?  objection  to  such  submission  by  counsel 

so  noticed,  or  upon  which  the  cause  shall  be  arguing  such  cause  be  then  made, 

ordered  by  the  court,   or  stipulated  by  the  tjtttw  vt 

parties  to  be  heard.  RULE  ZI 

RULE  VI  Motions  for  reorgmnent  or  leave  to  appeal. — 

Motions  for  reargument  or  for  leave  to  appeal 

Day  calendar;  how  made  up;  when  cause  to  the  Court  of  Appeals  will  be  heard  only  on 

passed. — Excepting  the  first  twenty  causes  on  notice  to  the  adverse  party,  stating  briefly  the 

the  general  calendar,  no  cause  shall  be  placed  ground  upon  which  a  reargument  is  asked,  or 

upon  the  day  calendar  unless  written  notice  is  upon  which  leave  to  appeal  is  desired,  and 

served  on  the  clerk,  by  the  attorney  on  one  such  motions  may  be  submitted  upon  five  copies 

side  or  the  other,  that  such  cause  is  intended  to  of  printed  or  typewritten  papers  and  bnefs, 

be  moved  when  called  in  its  regular  order,  or  stating  concisely  the  points  supposed  to  have 

unless  it  has  been  reserved  for  that  day,  by  been  overlooked   or  misapprehended   by  the 

stipulation  filed  with  the  clerk.    None  of  the  court,  or  the  questions  of  taw  sought  to  be  re- 

Qrst  twenty  causes  on  the  general  calendar  viewed  upon  appeal  to  the  Court  of  Appeals, 

shall  be  reserved  by  stipulation  without  con-  with  proper  reference  to  the  particular  portion 

sent  of  the  court,  upon  application  made  on  the  of  the  case  and  the  authorities  relied  upon, 

first  day  of  the  term  and  on  showing  special  with  a  copy  of  the  opinion,  if  any,  delivered 

reasons  therefor,  and  any  cause  not  placed  on  by  the  court  in  deciding  the  case.    Oral  argu- 
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ment  on  such  motions  will  not  be  heard,  and  within   his   judicial   district   that   they  hav« 

it  IB  unnecessary  for  counsel  to  appear  on  such  carefully  investigated  the  character  and  fi^ 

motions.    They  may  be  submitted  by  mailing  ness  of  the  applicant  and  that  in  such  respects 

papers  to  the  clerk.                                          '  he   is   entitlea   to   admission.     At  the   time 

RULE  Xn  ^^  ^  appearance  before  such  ocmmiittee  or  the 

^^  members  thereof  he  must  present  to  them  his 

Arguments. — ^Not   more   than   one    counsel  certificate  of  the  State  Board  of  Law  Exam- 

shaU  be  heard  on  each  side  and  not  more  than  iners  and  the  affidavits  of  two  practicing  at- 

thirty  minutes  each   in   cases   on   the   order  tomeys  residing  in  his  town  or  city  com^yinz 

calendar  and  not  more  than  one  hour  each  in  with  the  provisions  of  Rule  3  of  the  Ck>urt  m 

other  cases  except  when  the  court  shall  other-  Appeals  Rules  relating  to  the  admission  of 

wise  direct.  attorneys  and  counselors-at-law.     If  there  be 

RULE  YTTT  ^^^  ^^^  practicing  attorneys  within  the  town 

where  he  resides  he  shall  present  affidavits 

Service  of  copies  of  briefs. — ^At  least  twenty  complying  with  said  Rule  3.    Such  certificate 

days  before  a  term  of  the  Appellate  Division  of  the  committee  on  character  and  fitness  to- 

at  which  a  cause  may  be  noticed  for  argument,  gether  with  the  certificate  of  the  State  Board 

the  appellant,  or  relator,  shall  serve  upon  the  of  Law  Examiners  and  the  said  affidavits  shall 

attorney    for   the   respondent    three    printed  be  filed  with  the  clerk  of  this  court, 

copies  of  his  brief  upon  which  he  intends  to  The  committee  on  character  and  fitness  may 

rely  upon  the  argument,  with  a  reference  to  all  adopt  such  methods  and  requirements  as  it 

the  authorities  which  he  intends  to  cite  to  the  deems  proper  in  compliance  with  Rule  1  of 

court.    At  least  eight  days  before  said  term  the  the  Rules  of  Civil  Phictice. 
respondent  shall  serve  upon  the  attorney  for 

the  appellant,  or  relator,  three  printed  copies  RULE  XVI 
of  his  orief  with  a  r^erence  to  all  the  authonties 

which  he  intends  to  cite  to  the  court.    If  the  Exhibits. — Exhibits  left  with  the  court  shall 

appellant,  or  relator,  desires  to  present  a  brief  have  plainly  written  thereon  the  title  of  the 

in  reply  he  may  serve  the  same  upon  the  attor-  cause  and  the  name  and  address  of  the  at* 

ney  for  the  respondent  at  least  three  days  be-  tomey  leaving  the  same. 

fore  said  term.    Service  imder  this  rule  may  

be  made  either  personally  or  by  mail,   but 

service  bv  mail  shall  not  extend   the  time  XO  ATTORNEYS 

within   wliich   the   answering   brief   may   be 

served.    This  rule  shall  not  apply  to  appeals  A  printed  copy  of  the  Appeal  Papers  shall 

on  the  order  calendar  nor  to  causes  in  which  be  filed  in  the  office  of  the  Clerk  of  the  Appel- 

the  time  to  file  papers  on  ai>peal  shall  under  lat  Division  within  twenty  days  after  an  Ap- 

Rule  234  of  the  Rules  of  Civil  Practice  expire  peal  has  been  taken,  etc.    The  copy  so  filed 

within  twenty  days  of  the  commencement  of  a  shall  be  certified  by  the  proper  clerk,  or  be 

term,  but  in  such  cases  briefs  shall  be  ex-  stipulated  by  the  parties  to  be  true  copies  of 

changed  at  or  before  the  argument.  the  original.     (Rule  234,  Rules  of  Civil  Prao- 

PTTT.TC  YTV  tice.) 

This  shall  be  done  before  an  appeal  shall 

Papers    to    be   furnished;  disposition. — At  be  placed  upon  the  calendar.    (Sec.  616,  Civil 

the  beginning  of  the  argument  of  any  appeal.  Practice  Act.) 

the  party  whose  duty  it  is  to  furnish   the  Attorneys  should  also  notice  that  Rule  234 

papers    shall    detiver    to    the    clerk    thirteen  requires  three  copies  of  the  Appeal  Papers  to 

copies  thereof,  and  each  party  shall  deliver  be  served  within  the   same  tune   upon  the 

to  the  clerk  tnirteen  copies  of  his  briefs  and  opposite  party. 

points.    The  clerk  shall  deliver  one  copy  of  the  Notes  of  issue  shall  be  filed  in  the  Clerk's 

papers   and   briefs   to   each   Justice,   two   to  office  eight  days  before  the  commenoement  of 

the  official  reporter,  and  shall  transmit  one  to  the  court  at  which  the  cause  may  be  noticed, 

the  Librarian  of  the  State  Law  Library,  one  Notes  of  issue  shall  specify  whether  the 

to  the  clerk  of  each  of  the  other  departments.  Appeal  is  to  be  placed  upon  the  order  or 

and  shall  dispose  of  the  remainder  as  directed  general  calendar,  and  where  a  preference  is 

by  the  court.  desired,  the  note  oi  iss^e  must  state  the  claim 

RULE  XV  ^^^  preference  as  provided  in  Section  141  of 

the  Civil  Practice  Act,  and  indicate  the  dass 

Applications   for   admission   to  the   Bar. —  to  which  it  belongs.     (Roles  2  and  3,  Third 

Candidates   for   admission    to   the   Bar  may  Dept.) 

be   sworn   in   at   the   opening  of  the   Court  Attention  is  also  called  to  Special  Rule  6 

on  any  Thursday  of  the  term,  providing  the  of  this  department,  requiring  notice  to  t 

necessary    papers  therefor    shall    have   been  Clerk  if  a  party  desires  the  caSe  put  up 

ffied  with  tne  derk  of  the  Court  on  or  before  the  Day  Calendar  when  reached  in  its  oiti 

the  Tuesday  preceding.  upon  the  General  Calendar. 

An   apphcant  for  admission  must  present  Thirteen  (13)  copies  of  the  Appeal  Pap 

a  certificate  to  this  court  sig;ned  by  two  mem-  and  points  must  be  delivered  to  the  Cl< 

bers  of  the  committee  on  character  and  fitness  before  the  commenoement  of  the  argument 

UlS 
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RULES  OF  THE  APPELLATE  DIVISION,  FOURTH  DEPARTMENT 

« 

Calendar  Rules                  '  ^^^  from  the  general  calendar  in  their  oi^er 

thereon,  subject  to  the  provisions  of  Rule  Six. 

RULE  I  Cases  not  aisposed  of  on  any  day  shall  be 

placed  at  the  head  of  the  calendar  for  the  next 

Notes  of  issue  in  appeals  from  orders. — No  day,  imtil  disposed  of. 
appeal  from  an  order  will  be  heard  unless  it  is 

placed  on  the  non-enumerated  calendar.     The  RULE  VI 

attorney  or  party  intending  to  move  such  an  ^  ^      .      ,    .         ,                                ^       tx 

appeal  for  argument  shall,  at  least  eight  days  ,  ^?°^®  ^  ^*®*  °^  ^^°5®'  necessary,  etc—It 

before  the  time  of  the  miking  up  of  the  cal-  ^a"  °?*  ^e  necessaiy  to  notice  cases  for  the 

endar,  file  with  the  clerk  a  note  of  issue,  speci-  ^^X  calendar.     Any  case  on  the  general  cal- 

fying  the  date  of  the  service  of  the  notice  of  «^?«*,jaay2  *>/  stipulation  of  the  parties,  filed 

appeal,  and  stating  that  the  case  is  to  be  put  ^^  y^^  clerk  at  any  time  before  the  case  is 

on    the   non-enumerated   calendar.     No   case  P^^^ed  upon  the  day  c^«idar,  be  reserved  for 

shall  be  put  upon   the  enumerated  or  non-  J  day  certain   except  that  no  stipulati^  rfiall 

enumerated  calendar  until  the  papers  required  ^  ^^^  ?'  "led  reserving  any  of  the  firet  Mty 

by  General  Rule  41  shall  have  been  filed  with  «»«  on  the  general  caJwidar  beyond  the  first 

the  clerk.  week.    Cases  so  reserved  for  a  day  oertam  shall 

not  be  placed  upon  the  day  calendar  for  any 

RULE  n  ^y  prior  to  that  to  which  they  have  been  so 

reserved.    No  case  shall  be  put  upon  the  day 

Notes  of  issue  in  preferred  cases. — A  party  calendar  unless  the  papers  and  points  have 

who  desires  to  have  a  case  heard  as  a  preferred  been  delivered  to  and  filed  with  the  clerk.   Cases 

case  must,  in  his  note  of  issue,  state  his  claim  which  cannot  be  placed  upon  the  day  cfdendar 

for  preference,  as  provided  in  section  793  of  in  their  regular  order  or  at  the  time  to  which 

the  Code;  or  if  an  order  giving  the  case  a  prefer^  they  have   been   reserved  by   reason   of  the 

ence  has  been  made  under  that  section^  the  non-^ing  of  the  papers  and  points,  will  be 

note  of  issue  must  be  accompanied  with   a  regarded  as  passea  for  the  term. 
copy  of  such  order.     The  clerk  in  making  up 

the  calendar  shall  place  such  prefenred  cases  RULE  VU 
at  the  head  of  the  general  calendar,  indicating 

that  they  are  prefeired,  and  the  class  to  which  Cleik  to  telegraph  day  calendar. — ^The  clerk 

they  belong.  shall,  on  each  diay  during  the  term,  immediately 

on  making  up  the  day  calendar,  telegraph  the 

RULE  in  numbers  of  the  cases  upon  it  to  the  ooimty 

New  calendar,  when  to  be  made;  passed  f^^  ^fu^2l  l^'^^lJj;!^  f^Ti 

cases —When  a  new    calendar   is  ordered  bv  ^«*^Port,   Auburn   and   Watertown,   and   the 

♦k!  r^.,!!  ^o  ritri  ^fn  ?Jaof  ?v^^  o}^  county    clerks   receiving   said   telegrams   are 

the  Court,  the  Clerk  shaHplace  thereon  aU  directed  to  post  or  buUctin  the  same  in  such 

cases  which  remain  undisposed  of  on  the  former  -^«„„^,  Z^  iu.n  k-.  tr^^  J^;Jr^f  f^S^  «♦ 

»«i^««^«.  ««^  «ii  ^4k^.  »!r<.^  i^  ^ui^u  *.^4^  «f  manner  as  snail  be  most  convenient  for  at- 

calendar,  and  all  other  cases  in  which  notes  of  tomevs  and  oth^mi  di>flirinff  to  sap  th^  «Amp 

issue  have  been  filed  in  his  office.    If  a  case  !^TJLf^^  ?«^J^^o^„Win!^««  ^f^nil 

and  the  fact  that  it  was  passed  shall  be  stated 

upon  the  calendar.  RULE  VTTT 

RULE  IV  Resemitioiu  and  submissions. — Cases  will 

r«-«h..i  /..<,.<.  «..  h.  ^^*  «„^  *um  ..i^Amr  •><>*  ^  received  upon  submiasion  until  reached 

.*  ?IS^     ^^Z  ^^^n^  ^fS  '«» the  reeular  call  of  the  calendar.    No  reserva- 

!ft!?lSS;r;lP?h!  Jt^^r  «i  f^*.^^^^  ^^  ^^^  i»*de  of  any  of  the  first  eight  cases 

^^^^  X^ti^r^.^  ^  w  t^  «P<"»  t*^  Keneral  calendar,  -unless  on  account 

fKlonSuS  -*  .n^t?^' .^A^^SfJ^^^  of  sickness;  or  an  engagement  of  counsel  clse- 

the  calendar  at  any  time,  and  brought  on  for  _.i,_„  :_  ^i/  _„*u„i  *jZr or  annimpjif.  of  Annthor 

^iS'l^'^of'tf  Sn^r^dLTnlS  S  fl^  ^  ff-sh^'bra&in^Jh:? 

issue  must  be  filed  with  the  clerk  at  least  five  ^l^ly..*^.^!^^..^?.  '^^y'Al,-  9*^' 
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~.n  wWfi  irahall  K»  n.Ziil  hvThl  r;.-rt  Stipulation   after  the  same  has  be«n  placed 

pon  which  It  shall  be  ordered  by  the  Court  _^    j,^    ^    calendar. 

r  stipulated  by  the  parties  to  be  heard.  Pg^  ^^^  j^,  ^  ^^  ,^^^^  by  stipula- 

RULE  V  ^^^^'  when  in  order  to  be  called,  have  priority 

A  1^  V  among  each  other  according  to  their  number 

Day  calendar  to  be  made  by  cleik. — ^The  on  the  calendar,  and  shall  follow  next  in  order 

<  erk  shall  prepare  at  3  o'dlock  p.  M*  of  each  the  undisposed  of  cases  of  the  calendar  for  the 
(  iy,  a  day  calendar  for  the  next  dav,  to  con-  day  previous.  Default  mav  be  taken  in  them, 
f  It  of  ten  cases,  or  such  other  number  as  the  and  they  will,  if  passed,  be  put  upon  future 
i  >urt  i^all  direct,  including  those  undisposed  calendars  as  if  passed  in  the  regular  call. 

<  on  the  then  day  calendar.     They  shall  be  Every  cause  snail  be  deemed  to  be  submitted 

ISU 
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RukfllX-XV  RULES  OF  APPELLATE  DIVISIONS 

to  Buch  justices  as  may  be  absent  from  the  whose  duty  it  is  to  furnish  the  papers 

Court  at  the  time  of  the  argument,  unless  submit  a  printed  copy  of  such  opmion  t-o  the 

objectioQ  to  such  submission  by  counsel  argu-  Court,  in  the  record, 
ing  the  cause  be  then  made. 

RULE  XI 

RULE  IX  Indorsement   on   brief. — ^The   counsel    'vrho 
Papers  to  be  filed  witii  the  clerk:  and  ex-  argues  the  case  shall  indorse  on  his  brirf  de- 
change  of  briefs.— Within  fifteen  clays  after  l>vered  to  the  judges,  his  name  and  phux  of 
the  service  of  the  printed  pap^  required  to  residence, 
be  served' by  General  Rule  41  in  enumerated 

motions,  the  party  whose  duty  it  is  to  furnish  RULE  XH 

those  papers,  shall  file  with  the  clerk  sixteen        Bxchanffe  at  cases.— No  eKchanffe  of  c»^m 

printed  conies  of  the  papers,  and  sixteen  printed  ^y  bHUowed  unless  both  cases^  read  vfor 

copies  of  his  bnef  and  the  pomte  upon  which  argument,  a^  counsel  mt^UyZ^tb^ 

he  intends  to  rely  upon  the  argument,  with  a  ^JX^Sn^teraTTwwS  the  SSangeb 

reference  to  all  the  authorities,  which  he  in-  J^^j^.   ^rtAJulT  JrL«  o-T  -:J!a»-«™j^  Jk 

tends  to  cite  to  the  Court;  an;i  shaU,  at  the  ^^'^L^ICr^^r  ^i1^^^?^  J^ 

same  time,  serve  on  the  attorney  or  counsel  ??*h.^  T  fh.  ^IT^Ja^^^L  Jtj^^ 

^    the    ither  party    three    c Jies    thereof.  ^^^^^  "^t  i^li^^    A^pSed'^SS"^ 

Withm  seven  days  thereafter  the  other  party  l^^r^Z?  f^Xri^  \^  T^^^flLiJ  ^.  -2*  .1^!^  S^ 

shaU  file  with  thi  clerk  sixteen  printed  iopi«  f'^^JZ  H^t  S^ Jn^^  nJSLl  J^J^ 

of  his  brief  and  points,  with  a  reference  to  all  *  Particular  day,  shall  lose  its  prefer«i<«,  and 

Y.     "  ^'^^r"^  i^y*wf  T»*i»"  »  *«c*o*Awc  w  au  jjQ  ^g^  ^^j2  be  called  more  than  onoe  dunnc 

his  authonties,  and  serve  on  the  attorney  or  .i^  .  ^^  -^    .  ^  havp  h«^^ 

counsel  for  the  moving  party   three  printed  1?^^!  r^i^^Sf^lV  ♦l^  J^lr.?^  ^ 

copies  thereof.     If  eith^  party  shall  fail  to  ^^  ^'  postponed  with  the  consent  of  the 

serve  and  file  his  brief  ana  points,  as  herein 

required,  he  shaU  not  be  heard  upon  the  argu-  uttti?  "itwt 

ment,  and  judgment  may  be  entered  against  RULE  xm 

him  as  upon  default,  on  application  to  the        Non-eniimenited  calendar  to  be  disposed  of 

Coinrt  on  any  motion  day  upon  three  days'  at  opening  of  term.— Aivument  ol  appeals  on 

notice.  the   non-enumerated   calendar  will  be    heoid 

If  the   moving  party   desires   to  serve  an  only  upon  the  first  day  of  a  term,  and   the 

answering  brief  he  shall  file  with   the  clerk  hearing  of  such  £4>peals  will  be  continued  from 

sixteen  printed  copies  thereof,  and  sctvc  upon  day  to  day  until  they  shall  all  be  dispoaed  of 

his  opponent  three  pnnted  copies,  withm  five  before  the  general  calendar  shall  be  taken  up, 

days  after  the  receipt  of  his  opponent's  brief,  but  submission  of  appeals  from  the  non-emii- 

He  shall  not  include,  in  his  answering  brief,  merated  calendar  wiU  be  received  on  any  day 

any  matter  which  is  not  in  the  nature  of  an  during   the   term.     Original  motions   in    thu 

answtf  to  the  brief  to  which  it  purports  to  Court  may  be  noticed  for  the  first  day  erf  a 

reply.    No  supplemental  briefs  will  be  allowed  t«Tn  or  for  the  Friday  of  any  subsequent  week 

unless  requested  by  the  Court.    This  rule  shall  of  the  term.    (Am.  May  29,  1912.) 
not   apply   to   appeals  from   non-enumerated 

motions.    It  shall  apply  to  all  cases  which  shall  RULE  XIV 

be  put  upcm  the  day  caiendar  imon  and  after 

the  first  day  of  March,  1896.    Upon  the  ari^-        Motions  for  re-ai^^ument  and  leave  to  appetL 

ment  of  all  cases  before  that  time,  the  moving  — Motions  for   re-argument   or  for  leaire   to 

parties  shall  furnish  to  the  clerk  sixteen  copies  appeal  to  the  Court  of  ^peals  wiU  be  heard 

of  the  case  and  each  part^  shall  furnish  to  only  on  notice  to  the  adverse  party,  stating 

the  clerk  sixteen  copies  of  his  brief.    The  clerk  briefiv  the  ground  upon  which  a  re-argumeot 

shall  distribute  the   cases  and   briefs  as  pre-  is  asked,  or  upon  which  leave  to  appeal  is 

scribed  in  General  Rule  43,  and  he  shall,  in  desired,  and  such  motions  may  be  submitted 

addition,   deliver   one   copy   of   each   to   the  upon   nve   copies   of  printed  or   typewritten 

librarian  of  the  law  libraries  in  Buffalo,  Roches-  papers  and  briefs,  stating  concisely  tne  points 

ter  and  Syracuse,  to  be  bound  and  indexed  for  supposed  to  have  been  overlooked  or  misappre- 

reference.  hended  by  the  Court,  or  the  questions  of  law 

sought  to  be  reviewed  upon   appeal  to   tibe 

RULE  X  Court  of  Appeals,  with  proper  reference  to  the 

particular  portion  of   the  case  and   the   au- 

Statement    to   be    wefixed    to   brief.— The  thorities  reBed  upon,  with  a  copy  of  the  cwin- 

moving  partv,  m  addition  to  the  statement  ion,  if  any,  delivered  by  the  court  in  deciding 

required  in  General  Rule  41,  shall  prefix  to  his  the  case.    Oral  argument  on  such  motions  wiB 

points  a  brief  statement,  showing  when  and  not  be  heard,  and  it  is  unnecessanr  for  cou7*«-l 

m  what  court  or  before  what  officer  or  tribunal  to  appear  on  such  motions.     They  may      j 

the  action  or  proceeding  was  instituted,  the  submitted   by   mailing   papefs   to   the  cl' 

relief  sought,  tne  defense  or  grounds  of  op-  (Am.  1913.) 
position  tnoreto,  the  result  in   the  court  or 

before  the  officer  or  tribunal  in  which  the  ao-  RULE  XV 

tion  or  proceeding  was  commenced,  the  pro- 
ceedings subsequent  to  the  first  decision,  and        Remittittir. — The    remittitur    to    be   t 

how  the  case  was  brought  into  ibhis  Court.    If  mitted  pursuant  to  section  1355  of  the  C 

any  opinion  written  in  the  case  has  been  pre-  shall  contain  a  copy  of  the  judgment  or  o 

viously  reported,  he  shall  also  state  where  it  of  this  court,  and  the  reconi  which  has  1 

was  so  reportea.     If  any  opinion  has  been  filed  with  the  clerk,  and  shall  be  sealed  ^ 

written  which  has  not  been  reported,  the  party  the  seal  and  signed  by  the  clerk  of  this  c 
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FOURTH  DEPARTMENT 


Rules  XVI-XVIII 


RULB  XVI 


NOTICE. 


Official  examiners  of  title. — An  official  ex-        Index  all  records  on  Appeal  in  front  part  of 
aminer  of  title,  before  he  is'licoised  and  ad-    Cafle. 


mitted  to  practice  as  such,  must  file  the  bond 
required  by  Rule  3  of  the  Rules  of  the  Court 
of  Appeals  relating  to  afiplications  to  practice 
as  omcial  examiners  of  title,  approved  by  the 
presiding  justice  of  the  Appellate  Division  of 


The  daily  sessions  .of  the  Court  are  held 
from  2  o'clock  p.  m.  to  6  o'clock  p.  m.,  except 
Fridays  only,  when  Court  sits  from  10  a.  m. 
to  1  p.  M.    No  Court  on  Saturdays. 

The  session  appointed  for  July  is  for  one 


the  Supreme  Court  in  this  department.     In  day  only,  and  Court  meets  at  2  p.  m.,  on  that 

case  of  .the  death  or  insolvency  of  either  of  the  day,   for   handing  down   decisions,   admission 

sureties,   the  official   examiner  of  title  must  of  attorneys,  and  the  hearing  of  original  mo- 

forthwith  file  a  new  bond  with  new  sureties  tions  in  this  Court.    No  argument  of  an  appeal 

fuHy  complying  with  said  rule.    Each  applicant  will  be  heard  on  that  day. 

for  a  license  as  an  official  examiner  of  title  must  Counsel  will  be  heard  orally  on  motions  to 

also  produce  such  evidence  of  character  and  dismiss  appeals,  amend  decisions,  etc. 

as  to  his  standing  in  regard  to  financial  trans-  All  stipiuations,  notes  of  issue,  and  motion 

actions  as  the  Appellate  Division  of  this  depart-  papers  must  be  properly  endorsea  on  the  back 

ment  may  require.    (Adopted  May  27,  1909.)  ipr  filing. 

No  stipulation  reserving  any  of  the  first  fifty 

cases  on  the  general  calendar  beyond  the  first 

RULE  XVn  Friday  will  be  honored  except  by  order  of  the 

Court.    After  the  day  calendar  is  made  up — at 

Calendar. — ^A   new   calendar  will  be   made  3  o'clock  p.  m. — stipulations  in  any  case  are 

up  for  the  January  Term.    Cases  not  upon  the  too  late.    The  clerk  has  then  no  power  to  leave 

printed   calendar   may   thereafter  be   noticed  a  number  off. 

for  amiment  for  any  day  of  the  term,  and  may  No  case  will  be  given  a  place  on  the  calendar 

be  added  to  the  calendar,  after  the  printed  until  the  original  record,  settled  by  the  trial 

records  have  been  filed,  upon  filing  with  the  court,  has  been  filed  with  the  clerk, 

clerk  a  note  of  issue  and  proof  of  service  of  The  full  number  of  cases  and  points  (16) 

notice  of  argument;  and  will  be  placed  upon  are  required,  without  which  appeals  may  not 

the  day  calendar  when  reached  in  their  regular  be  heard. 

order;  but  no  case  will  be  placed  upon  the  day  The  sixteen  printed  copies  of  the  case  re- 
calendar  until  the  briefs  have  been  filed,  with-  quired  by  Rule  41  to  be  filed  with  the  clerk, 
out  special  order  of  the  court.  (In  effect  Jan.  1,  must  be  bound  in  light-colored  (not  dark)  paper. 
19 16 J  The    county    clerk's    certificate,    or    waiver 

thereof  under  section  3301  of  the  Code  of  Civil 

RULB  XVm  Procedure,  is  a  necessary  part  of  the  printed 

case  on  appeal. 
Dismissal  of  appeal;  failure  to  serve  case. —  Counsel  whose  names  appear  in  the  calendar 
After  an  appeal  has  been  taken  to  this  court  will  be  notified  by  telegram  collect,  when  case 
the  appeal  may  be  dismissed  on  motion  upon  is  on  day  calenaar,  unless  otherwise  desired, 
notice  of  three  days  for  failure  by  appeUant  Every  exhibit  presented  to  the  Court  must 
to  make,   or  serve,  his  proposed  case,  or  to  be  plainly  marked  with  the  address  of  coiinsel 
procure  the  settlement   thereof,   or  to  print,  presenting  the  same,  as  well  as  the  title  of  the 
serve  and  file  the  record,  or  to  serve  and  file  cause,  in  order  to  ensure  its  return, 
his  points,  or  for  any  other  unreasonable  delay  Decisions  of  the  Court  are  handed  on  Wednes- 
upon  his  part  in  prosecuting  the  appeal.     If  days  at  2  p.  m.  when  the  Court  is  in  session, 
the  respondent  fails  to  serve  or  file  nis  points  and  on  the  Tuesday  appointed  in  July, 
within  the  time  allowed  therefor,  the  appellant  Attorneys  desiring  to  be  notified  by  tele- 
may  serve  upon  respondent  a  written  demand  gram  collect,  of  any  decision  should  so  request 
that  the  respondent  file  and  serve  his  points,  the  clerk. 

and  upon  filine  proqf  of  service  of  such  demand  Remittiturs  are  sent   on   the  day  the  de- 

and  showing  that  three  days  have  elapsed  since  cision  is  made,  or  the  day  following,  to  the 

such  service,  and  that  the  respondent  has  not  county  clerk  of  the  county  in  which  the  appeal 

served  and  filed  his  brief,  the  case  may  be  arises,    except    in    appeals    from    Surrogate's 

placed  upon  the  day  calendar  when  reached  Court,  when  they  are  sent  to  the  clerk  of  the 

in  its  regular  order,  and  the  respondent  shall  Surrogate's  Court. 

not  be  heard  upon  the  argument  of  the  appeal  Request  for  copies  of  opinions  should   be 

except  by  leave  of  the  Coiu-t.    (In  effect  Jan.  1,  addressed  to  the  clerk  of  the  Justice  writing 

1916.)  the  opim'on. 
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RULES  OF  SUPREME  COURT 

FIRST  JUDICIAL  DISTRICT  IN  NEW  YORK  COUNTY— TRIAL  TERMS 

*  

Rules  for  Regulatinq  the  Trlal  Tebms  of  the  Supreme  Court,  First  Judicial  Disnucr, 
IN  New  York  County  and  Establishing  the  Calendar  Practice  Therein 

(Generally  amended  Dec.  6,  1921,  in  effect  Jan.  3,  1922) 

RULE  I  remain  in  the  part  to  which  it  has  been  sent 
^  .  ,                        ,          .    ^.          .  ^  ,^.  for  trial  until  final  disposition. 
Tnal  terns;  number  of;  time  of  holder  when  a  cause  has  been  tried  and  the  jury- 
tone  of  opening.— There  shaU  be  twenty  Tnal  disagreed,  or  a  juror  has  been  withdrawn,  or 
Terms  of  the  Supreme  Court  to  be  known  the  verdict  set  aside,  or  there  has  been  a  mis- 
respectively  as  Trial  Term  IJirts  I  to  XX,  m-  trial,  such  cause  may  be  restored  to  a  Day  or 
elusive.     Each  of  said  Tnal  Terms  shaU  com-  the  Friday  Calendar  by  the  justice  holding  the 
mence    on    the    first    Monday*  of    January,  part  from  which  it  was  sent  for  trial. 
February,  March.  April,  May,  June,  October,  jn  case  a  Trial  Term  shall  not  have  business 
November  and  Decenaber  in  each  year,  and  enough  to  occupy  it  during  court  hours,  causes 
continue  to  and  including  the  Friday  preced-  from  either  Parts  II  or  X  shaU  be  sent  to  it 
mg  the  first  Monday  of  the  foUowmg  tenn,  or  for  trial.    All  orders  relating  to  the  calendar 
until  the  term  shall  be  adjourned  without  day.  and  all  notes  of  issue  of  oauses  to  be  i^ced 
The  Trial  Tenns  shaU  open  at  10  o'clock  upon   the   calendar   shaU   be   filed   with  the 
a.  m.  on  each  trial  day  dunng  the  term  and  calendar  clerk. 

continue  in  session  until  4;30  o'clock  p.  m.  The  calendar  clerk  shall  make  up  a  calendar 
Part  I  shall  be  the  Cruninal  Tenn  of  the  Su-  of  causes  from  the  General  Calendar  for  trial 
preme  Court,  and  shall  be  held  m  the  Cnm-  ^t  Trial  Term  for  Friday  of  each  week,  un]e» 
mal  Courts  Bmldmg  or  in  the  County  Court  another  day  is  especiaUy  fixed  by  the  justice 
House,  m  the  County  of  New  York.  holding  Part  II.  This  calendar  shall  be  pub- 
Parts  II  and  X  shall  be  the  calendar  parts,  jighed  at  least  two  days  before  the  Friday  or 
^*"??®P.?'^^,^^,^^".T?'',?T?T  oe  sent  to  other  day  which  may  be  fixed  by  the  court 
Parts  II,  III,  IV,  V,  VI,  VII,  VIII  and  IX  for  Causes    on    this    calendar    shaU    be    deemed 

*"?T*               T*^xr/>ii     J       ».iii_         XX  "ready"  for  assignment  to  the  Day  Calendars 
^  Cau^  on  PMjt  X  Cal^dar  shall  l»  sent  to  ^nd  assigned  for  trial  in  their  order  unless  ad- 
Parts  jL.  XI.  Xllj  XI 11,  AlV,  XV,  AVI,  AVll  joumed  as  hereinafter  provided, 
and  Xylll  for  tnal.     ^^    ^  ,,  ^    ^  .   ,        ,  Attorneys  may  before   Friday,    11    o'clock 

In  Parts  XIX  and  XX  shall  be  tned  such  ^.  ^^  ^^  ^jth  the  calendar  clerk  stipulations 

causes  from  the  Gener^  p^^f^^^Y  as  shall  from  reserving  the  cause  generaUy  or  postponing  it 

time  to  time  be  ordered  by  the  Appellate  JJwi"  to  some  future  Friday  Calendar. 

Bion.  Where  stipulations  are  not  filed  as  above  set 

RULE  n  forth   attorneys   applying    for   postponement 

must  serve  upon  the  opposing  attorneys  before 

General  calendat.—The  calendar   of    issues  10  o'clock  a»  m.,  on  the  date  of  last  publication, 

of  fact  to  be  tried  by  jury  in  New  York  County  affidavits  showing  cause  why    causes  should 

shall  consist  of  one  General  Calendar,  which  be  adjourned  and  file  a  copy  thereof,  with 

shall  be  made  up  from  time  to  time,  as  ordered  proof  of  service,  with  the  calendar  clerk  before 

by  the  Justices  of  the  AppeUate  Division  of  ll    o'clock   a.   m.     Answering    affidavits    or 

the  Supreme  Court  in  the  First  Department,  memoranda  may  be  filed  with  the  calendar 

and  this  General  Calendar  shall  remain  for  clerk  before  1  o'clock  p.  m. 

the  successsive  Trial  Terms  of  the  court  until  When  a  cause  has  thus  been  marked  ready 

a  new  General  Calendar  is  prepared.     New  on  the  Friday  Calendar  and  appears  on  the 

causes  shall  be  added  to  the  General  Calendar  Day  Calendar  it  must  be  tried  or  ^  to  the  foot 

as  provided  for  in  rule  161  of  the  Rules  of  of  the  General  Calendar,  unless  it  appears  to 

Civil  Practice.    All  motions  must  be  heard  by  the  satisfaction  of  the  justice  calling  the  Day 

or  made  to  the  justice  holding  Trial  Term,  Calendar  that  in  consequence  of  the  happening 

Part  II.  of  an  event  since  the  cause  was  marked  ready 

DTTT1?  TTT  ^^^  *"^  *^®  *™^  caunot,  with  justice  to  one 

KUL£  111  Qf  the  parties,  proceed.    The  court  may  then 

Day  calendars — ^Friday  calendars. — The  cal-  direct  tne  cause  to  be  set  down  for  trial  on  an- 

endar  clerk  shall  make  up  Day  Calendars  for  other  day  in  the  same  or  the  following  week  of 

each  day  of  the  terms  of  the  causes  set  down  the  term,  or  place  the  cause  on  a  Friday  Cal- 

for  trial  for  that  day  and  as  many  ready  causes  endar.                          ,        «,  ^     . 

as  the  justices  holding  Trial  Terms,  Parts  II  If  it  shall  appear  by  affidavit  to  the  sa     - 

and  X  may  direct.  faction  of  the  court  that  counsel  who  is  to      r 

The  Day  Calendars  shall  be  called  in  Trial  any  cause  on  a  Day  Calendar  expects  to  ai     ? 

Terms  Part  II  and  Part  X,  at  10  o'clock  a.  m.,  a  cause  on  a  Day  Calendar  of  the  Supn     ? 

and  causes  thereon  assimed  to  parts  for  trial  Court  of  the  United  States,  or  the  Cour     f 

as  provided  for  in  Rule  T  of  these  rules.  Appeals  of  the  State  of  New  York,  or       ? 

No  application  to  postpone  the  trial  of  a  United  States  Circuit  Court  of  Appeals,  or      r 

cause  shaU  be  entertained  after  such  cause  has  Appellate  Division  of  the  Supreme  Court,  f     3 

been  sent  to  a  part  for  trial,  except  by  order  of  actually  enraged  in  the  trial  of  a  cause  i     i 

the  justice  holding  the  part  from  which  it  was  Federal  or  State  Court  Of  record  (exoei>t      ? 

sent  for  good  cause  shown.     Such  cause  shall  Municipal  Court)  sitting  in  the  oountier     f 

U14 
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New  York,  Bronx,  Kings,  Queens^  Nassau  and  new  notice  of  trial  and  filing  of  a  new  note  of 
Richmond,  the  cause  shall  be  adjourned  until  issue,  whereupon  it  shall  be  placed  upon  the 
such  argument  or  trial  is  concluded,  imless  the  General  Calendar  as  of  the  date  of  issue  for  the 
trial  in  which  the  counsel  is  engaged  is  likely  to  term  for  which  it  is  noticed  for  trial, 
be  protracted.    But  a  cause  on  a  Day  Calendar  RULE  V 
shaJl  not  be  adjourned  on  account  of  the  en- 
gagement of  counsel  for  more  than  three  days  Preferred  causes  under  the  statute. — A  party 
except  b^  the  court  or  upon  the  consent  of  all  claiming  to  be  entitled  to  a  preference  under 
the  parties  to  the  cause.    Not  more  than  two  section   138  of  the  Civil  Practice  Act  may 
causes  shall  be  held  ready  on  the  Day  Calendar  apply  therefor  to  the  court  at  Part  II  in  the 
for  one  counsel  in  addition  to  the  cause  in  manner  prescribed  by  section  141  of  said  act. 
which  he  is  engaged,  unless  otherwise  ordered  If  the  application  for  a  preference  be  granted 
by  the  court.     In  any  such  case  the  counsel  the  court  shall  direct  the  cause  to  be  placed 
who  is  to  try  the  causes  must  be  designated  on  upon  the  Day  Calendar  for  a  day  certain  for 
the  call  of  the  Day  Calendar.  trial  and  called  after  the  causes  then  upon  such 

RULE  IV  ^^y  Calendar  marked  ready. 

If  the  party  who  has  moved  for  the  preference 

Reserved  causes.-^Causes   on  the    General  shall  not  be  ready  to  proceed  with  the  trial, 

Calendar  may  be  marked  reserved  generally  when  the  cause  is  called  for  trialj  the  court,  in 
at  any  time  if  the  parties  file  a  consent  to  that    its  discretion,  may  allow  an  adjournment,  or 

effect  with  the  calendar  clerk.  send  the  cause  to  the  foot  of  the  list  of  ready 

Causes  marked  reserved  generally,  if  issues  causes,   or  direct  a  dismisfial  or  inquest,  or 

of  as  young  a  date  have  been  reached  in  regular  otherwise  dispose  of  the  cause  as  justice  may 

order,  and  causes  in  which  new  trials  have  been  reouire. 

ordered,  may  be  placed  on  a  Day  or  the  Friday  The  justice  holding  Part  II  may,  on  applica- 

Calendar  on  filing  a  consent  with  the  calendsj*  tion  of  any  party  to  a  cause  brought  by  or 

clerk;  or  a  party  may  apply  to  the  justice  against  a  receiver  of  a  corporation,  and  on  five 

holding  Part  II,  Trial  Term,  upon  two  days'  days'  notice  to  the  other  party,  direct  that 

notice,  for  an  order  placing  such  a  cause  on  a  such  cause  be  granted  a  pr^erence  over  older 

Day  or  the  Friday  Calendar.  issues  and  placed  on  a  Day  Calendar  for  trial, 

Annually,  during  the  month  of  June,  or  at  as  it  may  direct,  althou^  no  notice  of  ap- 

such  other  time  or  times  as  the  Appellate  Divi-  plication  for  a  preference  may  have  been  served 

sion  in  the  First  Department  may  direct,  a  call  with  the  notice  of  trial,  as  provided  in  section 

shall  be  made  of  all  causes  on  the  General  141  of  the  Civil  Practice  Act. 

Calendar  marked  ** reserved  generally,"  "jury  dttti?  vt 

disagreed"  or  'juror  withdrawn."     The  part  *"^*^  ^^ 

of  the  court  in  which  such  call  shall  be  made  Preferred  causes  generally. — Subdivision    1. 

and  the  justice  to  make  the  same  shall  be  In  an  action  wherein  the  plaintiff  seeks  to 

designated   by  the   Appellate   Division,   and  recover  a  debt  or  liquidated  demand  upon  a 

the  said  justice  shaU  have  jMwer  to  aajoum  bond   or   other   obligation   for   the   payment 

the  call  from  day  to  day  until  it  is  completed,  of  a  specific  sum  of  money,  or  upon  a  bond  or 

A  list  of  the  causes  to  be  so  called  shall  be  undertaking  on  appeal,  or  upon  a  negotiable 

published  in  the  New  York  Law  Journal  at  instrument,  or  for  goods  sold  and  accepted, 

least  eight  days  before  the  call.  either  party  may,  ^ter  the   cause  has  been 

If,  upon  such  call,  it  shall  appear  that  the  placed  upon  the  General  Calendar,  upon  two 

plaintiff  has  imreasonably  neglected  to  pro-  days'  notice  of  motion  to  the  opposing  party, 

ceed,  or  that  younger  issues  have  been  tried  in  appl^  to  the  justice  holding  Part  11  for  an  order 

their  regular  order,  the  defendant,  or  one  or  placmg  said  cause  upon  the  Day  Calendar  for 

more  defendants  in  the  action,  may  move  to  a  day  certain. 

dismiss  the  complaint,  as  provided  for  in  rule  Subdivision   2.  In   an   action  wherein    the 

156  of  the  Rules  of  Civil  Practice,  provided  plaintiff  seeks  to  recover   upon  an  account 

notice  of  motion  to  that  effect  and  any  affi-  stated,  or  for  wages,  salary  or  compensation 

davits  or  exhibits  to  be  used  thereon  be  served  for  services,  or  upon  a  policy  of  insurance,  or 

upon  the  plaintiff  at  least  five  days  before  for  rent  or  hire  of  real  or  personal  property, 

such  call.     Upon  such  motion  the  court  may  or  for  money  had  and  received,  or  for  money 

make  an  order  dismissing  the  complaint,  or  loaned,  or  on  a  statute  wherein  the  sum  sought 

if  it  is  made  to  appear  that  the  failure  of  the  to  be  recovered  is  a  sum  of  money  other  than 

plaintiff  to  bring  the  action  to  trial  has  been  a  penalty,  or  on  a  guaranty,  the  plaintiff  may, 

unreasonable  the  court  may  place  the  cause  at  the  first  term  at  which  the  cause  shall  have 

at  the  foot  of  the  General  Calendar,  or  other-  been  placed  upon  the  General  Calendar,  upon 

wise  dispose  of  it  as  justice  may  require  and  five  days'  notice  of  motion  to  the  defendant, 

on  such  terms  as  may  be  just.  and  upon  competent  proof  by  affidavit  of  the 

If,  upon  such  callj  any  party  to  a  cause  in  facts  upon  which  the  cause  of  action  is  based, 

which  no  such  motion  is  made  shall  answer  appl^  to  the  justice  holding  Part  II  for  an  order 

ready,  or  shall  have  theretofore  filed  with  the  placmg  said   cause  upon  the  Day  Calendar 

calendar  clerk  a  notice  so  statins,  the  cause  for  trial.    Copies  of  the  affidavits  and  exhibits, 

shall  thereupon  be  marked  ready  Tor  trial  and  if  any,  upon  which  the  application  is  based, 

placed  at  the  foot  of  the  ready  causes  imless  must  be  served  with  the  notice  of  the  appUca- 

otherwise  directed  by  the  court.  tion. 

If,  however,  upon  such  call,  none  of  the  If  upon  the  affidavits  so  submitted  and  the 
parties  to  the  cause  appears  or  answers  ready,  affidavits  of  the  opposing  party  the  court  shall 
or  files  notice  as  aforesaid,  then  the  same  shall  be  satisfied  that  there  is  no  substantial  defense 
be  stricken  from  the  General  Calendar  and  to  the  action,  or  that  the  answer  was  not  inter- 
subsequently  restored  only  upon  service  of  a  posed  in  good  faith,  or  was  interposed  for  the 


Rules    VII-X  SUPREME  CX)URT  RULES 

purpose  of  delay,  the  court  maj^  place  the  RULE  Vm 

cause  upon  a  Day  Calendar  for  trial. 

The  court  may.  in  its  discretion,  grant  or       Adjournments.— Application     for     adiourn- 

deny  the  application,  with  or  without  costs,  or  fneuts  of  causes  must  be  made  as  provided  for 

upon    terms,    such    as    admitting    facts    not  m. Rules  III  and  V  of  these  rules.     Other 

actually  controverted,  consenting  to  the  exT-  adjournments  of  causes  not  appearing  on  a 

amination  before  trial  of  a  party  or  witnesses,  gfy  Calendar  may  be  had  at  any  time  by 

producing    books,    papers    or    documents    or  ohng  with  the  calendar  clerk  a  stipulation  to 

giving  security'  to  secure  the  plaintiff  in  the  ^^**  effect, 
event  of  final  judgment  being  in  his  favor.  RULE  IX 

The  papers  on  which  the  application  shall  be 
made  and  the  answering  affidavits,   if  any,        pines  imposed   on    delinquent  jun»CB.— An 

must  be  filed  with  the  calendar  clerk  before  order  directing  a  delinquent  juror  to  show 

12  o'clock  noon,  of  the  day  for  which  the  ap-  cause  why  the  payment  of  a  fine  shouki  not  be 

pbcaticm  is  noticed,   and  no  oral  argument  enforced  must  be  granted  by  and  made  re- 

willbe  heard  on  such  appUcation,  unless  so  tumable   before    the  justice   by  whom   said 

oraered  by  the  justice  holding  Part  II.  fine  was  imposed  upon  such  day  and  at  sudi 

All  causes  ordered  on  the  Day  Caleniter  time  as  he  shaD  designate, 
pursuant  to  this  rule  shall  be  placed  thereon  by        Where  a  justice  by  whom  a  fine  was  im- 

filing  with  the  calendar  clerk  the  order  directing  posed  has  ceased  to  be  a  member  of  the  court, 

the  cause  to  be  so  placed,  and  shall  be  marked  or  has  been  designated  as  a  member  of  the 

ready  for  ferial  unless  postponed  for  ^ood  cause  Appellate  Division,  or  the  Appellate  Term,  or 

shown  by  affidavit  to  the  satisfaction  of  the  has   been   assigned   to   hold    Special    Term, 

justices  holding  Parts  II  and  X.  Part  I,  or  is  absent  or  unable  for  any  reason 

DTTTv  VTT  ^  ^®*"'  ^  determine  the  matter,  the  order 

RULE  Vn  directing  the  delinouent  juror  to  show  cause 

®/:!il?^^  £ffreL?SS^as&iSt>h^^ 

or  Arected  to  be  tned  fey  a  jurv^  "f^^^^  KU  II,  u^^ch&rof  the  tenTandat 
questions  of  fa^t  which  have  teen  steted  for         y^  ^^^  ^  j^^  ^^^1  designate, 
trial  pursuant  to  sections  429  and  430  of  the  «»    ^  «    *&*« 

Civil  Practice  Act,  and  all  controverted  ques«  RULE  X 

tions  of  fact  of  which  any  party  has  constitu- 
tional right  of  trial  by  jury,  and  in  any  pro«        Notice  of  trial  and  note  of  issue. — ^In    the 

ceedings  for  the  probate  of  a  will  in  which  anv  counties  of  New  York  and  Bronx,   where  a 

controverted   questions  of   fact    arise    which  party  has  served  a  notice  of  trial  and  filed  a 

a  surrogate  of  the  counW  of  New  York  shall  note  of  issue  for  a  term  at  which  the  cause  is 

direct  to  be  tried  at  a  Irial  Term  of  the  Su-  not  tried,  it  is  not  necessary  for  him  to  serve 

preme  Court  to  be  held  in  the  county  of  New  a  new  notice  of  trial  or  file  a  new  note  of  issue 

York  under  section  68  of  the  Surrogate  Court  for  a  succeeding  term,  and  the  action  must 

Act,  shall  be  placed  upon  the  tMleodar  in  the  remain  on  the  calendar  until  it  is  disposed  of. 

order  of  filing  such  orders  or  directions  with  (Added  Jan.  16,  1922;  in  effect  as  of  Sept. 

the  calendar  clerk.  30,  1921.) 

ISM 


FIRST  JUDICIAL  DISTRICT,  N.  Y.  COUNTY— SPECIAL  TERMS  Rules  I-V 

RULES  OF  SUPREME  COURT— FIRST  JUDICIAL  DISTRICT- 
SPECIAL  TERMS 

Rules  for  Regttlating  the  Special  Tebms  of  the  Supreme  Court,  Firot  Judicial  Dis- 
trict, IN  New  York  County,  and  Establishing  the  Calendar  PkAcnoB  Therein 

(Generally  amended  Dec.  6,   1921,  in  effect  Jan.  3,  1922) 


For  final  order  in  certiorari  proceedings. 
For  final  order  in  mandamus  proceeSni 


RULE  I 

ror  nnai  oraer  m  mandamus  proceedings 

Special  Term  for  hearing  of  litigated  motions,  wh^  an  alternative  order  has  been  issued. 
—There  shall  be  a  Special  Term,  Fart  I,  of  the      .  Froceechngs  to  review  assessments  for  taxa- 

Supreme  Court  for  the  hearing  of  litigated  ^jp^o^^alandpersonalproperty  in  the  county 

motions  to  commence  on  the  first  Monday  of  ^^^  York. 

each  month  and  continue  every  day,  except  .  Proroedin^  to  review  assessments  for  taxa* 

Satiu-days,  Sundays  and  legal  holidays,  to  and  ^<>^  o»  special  franchises, 
including  the  Friday  precedmg  the  first  Monday        To  enforce  pavment  of  taxes  based  thereon, 
of  the  succeeding  month.    The  court  shall  open        Applications  for  judgment  upon  pleadings 

at  10  o'clock  in  the  morning  and  continue  until  ^^  Rules  106,  109,  111,  112,  113  and  114  of 

all  business  before  it  has  beien  disposed  of.  *"6  Rules  of  Civil  Practice. 

Applications  for  final  judgment  in  actions 

RULE  n  to  annul  a  marriage  or  for  a  divorce  shall  be 

iLf  «         i    A  XM  ^  1    ^-  ?^®  ^\  Special  Term,  Part  m,  upon  the 

Motion  calendars.— Motions  upon  pleadmgs  judgment-roll,  a  certificate  of  the  county  clerk 

made  under  rules  102,  103,  104.  107  and  110  that  no  order  has  been  entered  in  the  action 

of  the  Rules  of  Civil  Practice  shall  be  noticed  since  the  entry  of  the  interlocutory  judgment 

for  Special  Term,  Part  I.  or  if  any  such  order  or  orders    have    been 

Motions  may  be  noticed  for  any  day  m  the  entered,  that  copies  thereof  are  annexed  to  his 

term.    The  derk  of  Special  Temv  Part  I,  shall  certificate,  and  proof  by  aflSdavit  that  no  ao- 

make  up  a  calendar  lor  each  day.    The  order  plication  has  been  made  for  an  order  to  the 

to  show  cause  or  notice  of  motion,  with  proof  knowledge  of  the  party  making  the  applica- 

of  service  thereof,  must  be  filed  with  the  clerk  tion,  or  his  attorney,  except  where  an  ordCT  has 

before  the  date  on  which  the  motion  is  noticed  been  granted  and  a  certified  copy  of  such  order 

to  be  heard,  except  where  an  order  to  show  is  annexed  to  the  certificate  of  the  countv 

cause  is  granted  returnable  in  less  than  two  clerk.     Where,   in   such  an  action    a   oartv 

days,  upon  proof  of  service  thereof  the  clerk  other  than  the  one  making  the  application  has 

at  any  time  may  place  the  motion  on  the  appeared  in  the  action,  five  days'  notice  of 

calendar.    This  calendar  will  be  called  at  the  such  application,  with  the  papers  upon  which 

opening  of  the  court  and  no  motion  will  be  the  same  was  made  and  a  copy  of  the  oroDosed 

heard  unless  it  is  on  the  calendar.     On  the  final  judgment,  shaU  be  served  upon  the  at- 

^.^™^„^^,^*  motion  only  one  counsel  on  each  tomey  who  has  appeared  in  the  action 
side  will  be  heard  for  not  more  than  fifteen 
minutes  unless  the  court  shall  otherwise  order.  RULE  IV 

During  the  July,   August  and  September 
terms,  or  at  any  other  time  when  Part  III  of  the        Special  term  for  ex  parte  business  —There 


Special  Term  is  not  in  session,  any  motion    shall  be  a  Special  Term,  Part  II.  of 'the  Su- 


not  deem  it  important  thai  such  motion  should  the  succeeding^^month.**  The  court  shall  ooen 

be  heard  dunng  the  time  when  Part  III  is  not  at  10  o'clock  in  the  morning  and  continue  in 

m  session.  session  untfl  4  o'clock  in  the  afternoon,  except 

Saturday  upon  which  day  it  may  be  adjourned 

RULE  m  at  12  o'clock  noon.     The  justice  assigned  to 

Motions  and  appUcations  to  be  made  at  special  ^^^  t&S!fTp^«°n1  *tf  q^^  "^"^^  ^^ 

tcnn,   Part    in.-Application8   for    jud^ent  J"^^  ^^' ^^  Trial  Terms  of  the  Supreme  Court. 

in  actions  where  issues  have  been  framed  and 

sent  to  a  jury  for  trial.  RULE  V 

For  final  judgment  where  an  interlocutory 

judffQQent  has  been  theretofore  made  and  pro-  AppUcations  to  be  made  at  the  special  term 

ceedUn^  had  before  a  referee.  for  ex  parte  business. — ^The  following  apphca* 

Motions  for  a  new  trial  on  the  grounds  of  lions  and  proceedings  are  to  be  heard  at  Special 

surprise,  upon  exceptions  or  newly  discovered  Term,  Part  II: 

evidence.  For  court  orders  upon  consent  or  of  which 

To  confirm  a  referee's  report  and  for  hearing  notice  is  not  required, 

on  exceptions  to  same.  For  judgment  in  actions  where  defendant 

Where  application  is  necessary  for  final  judg-  has  failed  to  appear  or  notice  has  been  waived, 

ment  or  final  order.  AppUcations  for  orders: 

For  appointment  of  commissioners  in  proceed-  For  the  examination  of  parties  or  witnesses 

ings  to  condemn  real  estate  for  public  use  and  in  supplementary  proceeidings. 

for  final  order  or  judgment  therein.  To  perpetuate  testimony. 

isn 


^ 


w^ 
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To  examine  witnesses  under  letters  rogatory,  Sach  calendar  shall  be  published  two  days 

or  foreign  commissions.  prior  to  the  date  of  its  call. 

To  examine  witnesses  in  aid  of  attachment,  The  Day  Calendar  shall  be  made  from  such 

or  for  any  other  purpose,  or  in  any  proceeding  causes  set  for  trial  in  the  order  of  their  date 

(except  orders  to  show  cause  shall  be  made  of  issue  and  shall  be  o&lled  at  Special  Term, 

returnable  before  the  justice  assigned  to  Special  Part  III,  at  10  o'clock  a.  m. 

Term,  Part  I)  unless  made  returnable  before  a  Causes  from  this  Day  Calendar  are  to  be 

referee   or   a    commissioner    under   statutory  assigned   to   the   various   Special    Terms   for 

authority.  Trials  and  to  the  Trial  Terms  whenever'  not 

Proceedings  under  the  Domestic  Relations  otherwise  engaged. 

Law  for  the  adoption  of  children  and  all  pro-  If  it  shall  appear  by  affidavit  to  the  satis- 

ceedings  under  the  Insanity  Law  for  the  com-  faction  of  the  court  that  counsel  who  is  to  try 

mitment  of  persons  alleged  to  be  insane.  any  cause  upon  a  Day  Calendar  expects  to 

Writs  of  habeas  corpus  required  by  law  to  be  argue  a  cause  upon  a  Da^  Calendar  of  the 

returnable  at  a  Special  Term  of  the  Supreme  Supreme  Court  of  the  United  States,  or  the 

Court  must  be  made  retiu*nable  at  such  part.  Court  of  Appeals  of  the  State  of  New  York,  or 

Proceedings  under  section  634  of  the  Build-  the  United  States  Circuit  Court  of  Appeals, 

ing  Code  and  all  other  proceedings  instituted  or  any  Appellate  Division  of  the  Supreme  Uourt, 

in   the   Supreme   Court   authorized   by   said  or  is  actually  engaged  in  the  trial  of  a  cause  in 

Building  Code.     If  a  jury  trial  is  demanded,  a  Federal  or  State  Court  of  record  (except  the 

the  justice  holding  such  part  may  continue  the  Municipal  Court)  sitting/  in  the  counties  of 

proceeding  before  the  justice  holding  one  of  New   York,    Bronx,    Kings,    Queens,    Nassau 

the  Trial  Terms,  where  a  jury  shall  forthwith  and  Richmond,  the  cause  shaU  be  adjourned 

be  impanelled  and  the  question  determined  until   such   argument   or   trial   is   concluded, 

and  the  proceeding  disposed  of  as  required  by  unless  the  tri^in  which  counsel  is  engaged  is 

said  Building  Code.    In  case  none  of  the  Trial  likely  to  be  protracted. 

Terms  is  in  session,  the  justice  assigned  to  the  In  no  event  shall  a  cause  on  the  Day  Cal- 

said  Special  Term,  Part  II,  may  impanel  a  endar  be  passed  from  day  to  day  on  account  of 

jury  and   dispose   of   the   proceeding   as   re-  the  engagement  of  counsel  for  more  than  three 

quired  by  said  Building  Code.  davs. 

©TTTT?  ITT  ^^  more  than  two  causes  shall  be  held 

RULE  VI  ready  on  the  Day  Calendar  for  one  counsel  in 

Special  terms  for  trials  and  duration  of  same,  addition  to  the  cause  in  which  he  is  engaged, 

— Tiiere  shall  be  six  Special  Terms  of  the  Su-  and  in  all  causes  the  counsel  who  is  to  try  the 

preme  Court  for  trials  and  for  the  hearing  and  sa^ie  must  be  designated,  if  reauired  by  the 

decision  of  other  matters  and  special  proceed-  court,  on  the  call  of  the  Day  Calendar, 

ings  not  otherwise  provided  for,  to  be  known  nrrrv  rv 

respectively  as  Parts  III,  IV,  V,  VI,  VII  and  *"^  ^ 

VIII.    Each  term  shall  commence  on  the  first  Order  to  {dace  causes  on  preferred  calendar. 

Monday  of  each  month  and  continue  until  the  — In  all  actions  in  which  a  preference  is  given 

Friday  preceding  the  first  Monday  of  the  sue-  by  express  provision  of  law,  or  bv  the  lUiks  of 

ceeding  month.  Civil  Practice  or  by  special  rules,  the  party 

No  Special  Term  shall  be  continued  beyond  entitle  to  such   preference  may,   upon  two 

the  Friday  preceding  the  commencement  of  a  days'  notice,  apply  to  Special  Term,  Part  III, 

new  term,  except  for  the  purpose  of  completing  for  an  order  placing  the  same  upon  the  Pre- 

a  trial  already  commenced  during  the  term,  in  ferred  Calendar.     In  case  such  preference  is 

which  case  immediately  upon  the  completion  of  mmted,  the  cause  sh^l  be  placed  upon  the 

the  trial,  the  court  shall  adjourn  for  the  term,  ^^eferred  Calendar  as  of  the  date  wnen  the 

RULE    Vn  motion  was  made,  and  shall  be  called  in  its 

order.    In  actions  brought  for  the  foreclosure 

Calendar  of  special  terms  for  tt'ials. — All  i»-  of  a  mortgage  or  for  the  foreclosure  of  a  me- 

sues  of  fact  noticed  for  trial  b.y  the  court  with-  chanics'  lien  a  preference  may  be  granted  unless 

out  a  jury  including  applications  for  declara-  it  appears  that  the  trial  will  be  a  protracted  one. 
tory  judgments  shall  be  placed  upon  a  ^neral 

calendar  which  shall  be  made  up  from  time  to  RULE  X 

time  as  ordered  by  the  Appellate  Division  of  procedure  upon  appUcationS  for  naturalizatioo 

the  Supreme  Court,  Fu^t  Department.     Mo-  -^  ^^  g^^  judicial   district— All  applications 

tions  to  correct  calendar  may  be  made  on  two  ^f  ^^voia  to  be  admitted  to  become  citiwM 

days'  notice  to  the  opposmg  party  at  Part  III  ^j  ^.^g  United  States  must  be  heard  and  final 

of  the  Special  Term.  action  had  thereon  at  a  part  of  the  Special 

A  Special  Calendar  for  preferred  causes  shaU  ^erm  designated  for  that  purpose.    The  hear- 

be  made,  upon  which  shaU  be  placed  all  actions  -      ^  ^^  g^^h  appUcation  shall  be  had  u 

entitled  under  the  C^ivil  Practice  Act,  or  the  ^j^^  ^^  ^f  ^j^^  calendar  in  open  court 

Rules  of  Civil  Practice,  or  under  a  special  rule  gj^^y  ^  ^^^^^  ^^wn  by  the  stenographer 

of  practice  to  a  preference.  signed  to  the  branch  of  the  court  and  preflei 

RULE  VTTT  inviolate  for  five  jrears. 

Calendar  of  causes  from  general  calend  ar  for  RULE  XI 

trial  at  special  terms— passing  clause— rescrva-  .     .  .     ^.      ,    . 

tion  of  causes  for  same  counsel.— The  clerk  of        Proof  required  m  dissolution  proceeding! 

Part  III,  shall  make  up  a  calendar  of  causes  from  In  all  actions  or  proceedings  in  which  the 

the  General  Calendar  for  trial  whenever  the  counts  of  a  receiver  appointed  in  an  aotioi 

justice  assigned  to  such  part  shall  deem  the  in  a  proceeding  for  the  dissolution  of  a  co 

business  of  the  court  requires  it.  ration  are  presented  for  settlement  or  tc 

ttl8 
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passed  upon  by  the  court,  a  notice  or  a  copy  schedule  and  inventory  are  written  shall  be 

of  an  advertisement  requiring  the  creditors  to  securely  fastened  before  the  filing  thereof  and 

present  their  claims  to  a  referee,   must  be  shall  he  indorsed  with  the  full  name  of  the 

nuiiled,  with  the  postage  thereon  prepaid,  to  assignor  and  assignee;  and  When  filed  by  an 

each  creditor  whose  name  appears  on  the  books  attorney,  the  name  and  address  of  such  attor- 

of  the  corporation,  at  least  twenty  days  before  ney   shall   also   be   indorsed   thereon.     Such 

the  day  specified  in  such  notice  or  advertise-  schedule  and  inventory  shall  fully  and  fairly 

ment.    Proof  of  such  mailing  shall  be  required  state  the  nominal  and  actual  value  of  the  assets 

on  the  application  for  a  final  decree  passii^  the  and  the  cause  of  difference  between  such  values, 

accoimts  of  the  receiver  unless  proof  is  fur-  A  separate  aflfidavit  will  be  required  explaining 

nished  that  personal  service  of  such  notice  or  such   cause   of   difference.     If   it  is  deemed 

copy  of  advertisement  has  been  made  upon  the  necessary,  affidavits  of  disinterested  experts  as 

creditors.  to  such  values  must  be  furnished;  and  if  such 

DTTT1P  TTT  schcdule  and  inventory  are  filed  by  the  as- 

RXJLE  Xn  signee  they  must  be  accompanied  by  affidavits 

Regulations  govemmg  insolvent  assignments,  made  by  such  assignee  and  by  some  disin- 

— ^The  following  regulations  will  apply  to  all  terested  expert  showing  in  detail  the  nature 

insolvent  assignments  for  the  benefit  of  credi-  and   value   of   the   property   assigned.     The 

tors  and  apphcations  to  the  court  thereunder,  name,    residence,    occupation    and    place    of 

Subdivision    1.  LhUies   of  the   Clerk.     The  business  of  the  assignor,  and  the  name  and 

clerk,  in  addition  to  the  books  now  kept  by  P^^  of  residence  of  the  assi^ee  may  be  an- 

him,  shall  keep  a  register  and  docket.  nexed  to  the  schedule  and  mventory  or  in- 

In  the  register  shall  be  entered  in  full  every  corporated  in  the  affidavit  verifying  the  same, 

decree  and  final  order  made  in  the  proceedings  There  shall  be  a  recapitulation  at  the  end  of 

according  to  date;  and  the  docket  shall  contam  such  schedule  and  inventory,  as  follows: 

a  brief  memorandum  of  each  dav's  proceedings  _  ,           ,,...... 

under  their  respective  titles.  Debts  and  habihties  amount  to S 

The  register  and  docket  shall  be  open  for        Assets  nominally  are  worth S 

Eublic  inspection  at  all  times  during  court        Assets  actually  are  worth $ 
ours. 

Subdiv.  2.  Papers  to  he  IncUrrsed.    Each  peti-  Subdiv.    8.  AmendmerU   of  Schedule.      Ap- 

tion,   order,   decree  or  other  paper  shall  be  phcation  to  amend  the  schedule  shall  be  made 

indorsed  with  the  day  and  date  of  filing  and  oy  verified  petition  in  which  the  amendment 

the  papers  in  each  case  shall  be  kept  in  a  file  sought  to  be  made  shall  appear  in  full,  and  such 

by  themselves.  amendment    shall    be    verified    in   the   same 

Subdiv.     3.  Indorsement    of    Filed    Papers  manner  as  the  original  schedule. 

OeneraUy.     Every  paper  filed  shall  have  in-  Subdiv.   9.  Bond  of  Assignee.     The   bond 

dorsed  thereon,  on  the  outside  cover,  a  brief  ^^^^  be  joint  and  several  in  form  and  must  be 

memorandum  showing  the  nature  of  such  paper  accompanied  by  the  affidavit  prescribed  by 

and  also  the  nmnber  and  page  of  the  minute  Rule  25  of  the  Rules  of  Civil  Practice,  and 

book,  in  which  are  entered  by  the  clerk,  pur-  also  by  the  affida\at  of  each  surety,  setting 

suant  to  section  18  of  the  Debtor  and  Creditor  forth  his  business  and  where  it  is  carried  on, 

Law,  the  proceedings  in  the  estate  in  which  the  amount  of  his  debts  and  liabilities  and  the 

such  paper  is  filed.  description  and  value  of  property,  real  and 

Subdiv.   4.  Removal  of  Papers  from  Files,  personal,  owned  by  him,  so  that  it  may  appear 

No  paper  shall  be  permitted  to  be  taken  off  the  that  he  is  worth  the  amount  in  which  he  is 

files  of  the  court  for  any  purpose,  except  on  an  required  to  justify  over  and  above  his  debts 

order  of  the  court.  and  liabilities. 

Copies  of  any  and  all  papers  in  these  pro-  Subdiv.  10.  Justification   of  Sureties.     The 

ceedings   shall   be   furnished   to   any   person  court  may  in  its  discretion  require  any  surety 

applying  for  same  upon  the  payment  of  the  to  appear  and  justify.     At  least  one  of  such 

le^  fees.  sureties  shall  be  a  freeholder.    If  the  penalty 

Subdiv.  5.  Issuance  of  Process.     Except  as  of  the  bond  be  twenty  thousand  dollars  or 

otherwise  prescribed  bv  law,  every  notice  or  over,  it  may  be  executed  by  two  sureties  each 

citation,  summons,  subpcena  and  all  process  justif^rinK  in  that  sum,  or  by  more  than  two 

shall  issue  out  of  the  court  under  the  seal  sureties  the  amount  of  whose  justification  united 

thereof  and  be  attested  by  the  clerk.  is  double  the  penalty  of  the  bond. 

Subdiv.  6.  Appearances.    Any  person  inter-  Subdiv.  11.  Provisional  Bond.    The  affidavit 

ested  in  an  estate  assigned  for  the  benefit  of  upon  which  application  is  made  for  leave  to  file 

creditors   may   appear   in   these   proceedings,  a  provisional  bond  must  show  fully  and  fairly 

either  in  person  or  by  attorney,    fi  in  person,  the  nature  and  extent  of  the  property  assigned, 

his  residence,  and  if  by  attorney,  the  name  of  and  good  and  sufficient  reasons  must  be  given 

such  attorney  with  his  place  of  business,  shall  why  the  schedule  and  inventory  cannot  be 

be  indorsed  on  each  and  every  paper  filed  by  filed.     It   must  appear  satisfactorily  to  the 

him,  and  the  name  of  such  person  or  attorney  court  that  a  necessity  exists  for  the  filing  of  such 

shall  be  entered  in  the  docket.  provisional  bond;  and  for  the  purpose  of  the 

Subdiv.  7.  Form  arui  Contents  of  Schedule,  law   relating   to   debtors   and    creditors,    the 

Where  more  than  one  sheet  of  paper  is  neces-  affidavits  filed  shall  be  deemed  a  schedule  and 

sary  to  contain  the  schedule  of  liabilities  and  inventory  of  the  assigned  property  until  such 

inventory  of  assets  required  to  be  filed  by  the  time  as  the  regular  schedule    and  inventory 

assignor  or  assignee,  each  page  shall  be  signed  shall  be  filed. 

by  the  person  or  persons  verifying  the  same.  Upon  the  filing  of  the  schedule  and  inven- 

Ciontingent  liabilities  shall  appear  on  a  separate  tory,  the  amount  of  the  bond  shall  be  deter- 

sheet  of  paper.     The  sheets  on  which  such  mined  finally.     Should  the  provisional  bond 
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already  filed  be  deemed  sufficient,  an  order  as  filed  and  credit  himself  with  any  decreaae  as 

may  be  granted  making  such  bond,   as  ap-  well  as  expeoses. 

proved,  the  fin^  bond.  Subdiv.  19.  SUUemerU  of  ExpendUures.    The 

Subdiv.   12.    Boofcs    of    Assignee.      Every  statement  of  expenditures  shall  be  full  and 

assignee   shall   keep   fuU,   exact   and   regular  complete  and  the  voudiers  for  all  payments 

books  of  account  of  all  receipts^  payments  and  shall  be  attached  to  the  account, 

expenditures  of  moneys  by  him,  which  said  Subdiv.  20.  AffirmcUive  on  AceoiaUing.     Tbe 

books  shall  always^  during  business  hours,  be  affirmative  on  the  accounting  shall  be  with  the 

open  to  the  inspection  of  any  person  interested  assi^ee,   and   the   objections  to  the   account 

in  the  trust  estate.  may  be  presented  to  the  referee  in  writing  or 

Subdiv.   13.  Sales  hy  Assignee.     In  making  be  brought    out  on  a  cros^-examinaticai.     In 

sales   at   auction   of   persoxiaJ   property,    the  the  latter  case,  they  must  be  specifically  taken 

assignee  shall  give  at  least  ten  davs'  notice  of  and  entered  in  the  minutes, 

the  time  and  place  of  sale,  and  of  the  articles  Subdiv.  21.  Testimony  to  be  Signed.     The 

to  be  sold,  by  advertisement  in  one  or  more  testimony  taken  shall  be  signed  by  the  several 

newspapers  and  he  shall  give  notice  of  the  sale  witnesses  and  attached  to  and  filed  with  the 

at  auction  of  any  real  ^tate  at  least  twenty  report  of  the  referee. 

days  before  such  sale.     Upon  such  sales  the  Subdiv.  22.  Notice  of  Hearing  Before    and 

assignee   shall   sell   by   prmted    catalogue   in  PreserUation  of  Claims  to  Referee.     Noti<^  of 

parcels  and  shall  file  a  copy  of  such  catalogue  the  time  and  place  of  the  hearing  before  a 

with  the  prices  obtained  for  the  goods  sold,  referee  appointed  to  take  and  state  an  as- 

within  twenty  days  after  the  date  of  such  sale,  signee's  account  and  to  report  as  to  the  persons 

Subdiv.  14.  Service  of  Notice  hy  MaU.  When  entitled  to  share  in  the  distribution  of  the 
any  notice  is  served  by  mail  on  the  creditors  of  assigned  estate  shall  be  given  by  mail,  with  the 
the  insolvent,  pursuant  to  the  provisions  of  the  postage  thereon  prepaid,  at  least  twenty  days 
statute  or  these  rules,  every  envelope  contain-  before  the  date  specified  in  said  notice,  to  the 
ing  such  notice  shaU  have  upon  it  a  direction  assignor,  assignee  s  surety  and  to  each  creditor 
to  the  postmaster  at  the  place  to  which  it  is  whose  name  appears  on  the  books  of  the  as- 
sent to  return  the  same,  unless  called  for  or  signor  or  on  the  schedule,  or  who  has  presented 
delivered,  to  the  sender  whose  name  and  ad-  ^^  claim  or  address  to  the  assignee,  and  to  each 
dress  shall  appear  thereon.  Upon  every  ap-  attorney  who  has  appeared  for  any  person  in- 
plication  made  to  the  court,  upon  such  service,  *«^^*®?.  ^  the  assigned  estate,  pursuant  to 
an  affidavit  shall  be  presented  showing  whether  "subdivifflon  6  of  this  rule, 
any  such  notices  have  been  Teturned.  A.  °<>H?®  ^^  ^  J^P^  <>/  ^  adv^tisement,  re- 

Subdiv.  15.  FiUng  of  Account  and  Vouchers.  ^VJ"^?  ^^^  creditors  to  present  their  claims 

Upon  an  appHcation  made  for  a  notice  of  filing  ^^^^  ^^  vouchers  therefor  duly  venfied  to  the 

his  account  and  for  a  hearing  thereon,  the  ^feree,  must  be  mailed  to  each  ^editor  whose 

assignee  shaU  file  with  his  petition  his  account  "^me  appears  on  the  books  of  the  assignor  or 

with  the  vouchers  ^^  ^"^  schedule,  with  the  postage  thereon  pre- 

Subdiv.    l^.  A^rUing   and    Discharge    of  paid,  at  least  twenty  days  before  ^e^te 

Asfdgnee.    The  assignee  must  file  an  account  in  specified  m  such  notice  or  advertisement.    Proof 

all  cases                                                              *  ^'  such  mailing  shall  be  required  on  the  ap- 

No  discharge  shall  be  granted  an  assignee  P^cation  for  a  final  decree  pacing  the  ac- 

who  has  not  advertised  for  claims  pursuant  to  count  of  the  assignee  unless  proof  is  furnished 

section  5  of  the  Debtor  and  Creditor  Law  and  *?**  personal  service  of  such  noUce  or  a  copy 

the  provisions  of  subdivisions  14  and  25  of  this  ^l  such  advertisement  has  been  made  upon 

rylg  the  creditor. 

No  discharge  shaU  be  granted  an  assignee  ^^  Subdiv.  23.  Revort  of  Referee.    The  repeat  of 

and  his  sureties  in  any  case,  whether  the  credi-  ^^  ^^^^^  shall  show  all  the  jimsdictional  facts 

tors  have  been  paid  or  have  released  or  have  necessary  to  confer  power  on  the  court,  such  as 

entered  into  composition  or  not,  ejfcept  in  a  ^e  proper  execution  and  acknowledgment  of 

regular  proceeding  for  an   accounting  under  ^-^  ^^/^^'^V^®^'^^^vl'^i**u^^t!r 
thi  Debtor  and  Creditor  Law  commenced  by  ^^  of  the  schedule  and  bond^the  puhhca- 

petition  and  after  due  notice  thereof  to  aft  **^^,  *?4  ™*^«.?^  ^^*>?t  ^  ^f^*?"  ^  P^ 

^sons  interested  in  the  estate.  ^^  .«1^"«^'  the  fihng  of  the  assifpiee  s  account, 

Subdiv.  17.  Substituted  Assignee.    Whenever  J^«  issuance  and  service  of  notice  of  apphca- 

an  assignee  shall  have  been  removed,  either  on  ^«°  \^^  settlement  of  the  aowunt;  and  where 

his  ow^petition  or  on  the  petition  of  any  per-  ^f  Y  'tems,  may  be  disaUowed  m  the  iwcount 

son  inteiSted  in  the  estate,  and  another  ^^n  ?|  ^^|  ^^^  *^^  ««°«  ^^  ^  ^"^^  ^  «"* 

appointed  as  assitpee  in  his  place  and  stead,  a  "^SuMiv!^.'  FiUng  RepoH  of  Referee  on  DU^ 

f?f^nl.'ll^^/fiJh^^^^  P^^ted  Claim.     Therepoit  of 'the  referee  after 

niZ  .wl  o?  tl^f n^nfv  wW^n^^  t^^  ^^^  ^f  a  disputcd^m  Under  the  statir 

of  the  clerk  of  the  county  wherem  the  original  ^^aU  be  filed  with  the  derk  of  the  court  an. 

assignment  was  recorded,  and  the  clerk  of  the  copy  served  on  the  defeated  party.    The  oo 

county  shaU  make  such  suitable  entry  on  the  g^yi^  on  application  of  either  party,  confi 

mar^  of  the  record  of  the  original  assignment  the  referee's  report  and  such  report  shall 

as  will  show  the  appointment  of  such  substituted  reviewed  only  by  appeal  to  the  Appellate  Di 

assignee;  and  the  said  certified  copy  of  the  order  sion  from  the  order  confirming  it. 

shall  be  attached  to  the  original  assignment.  Subdiv.  25.  Mailing  Notice  of  PresentaHop 

Subdiv.     18.  Account    of    Assignee.       The  Claims  to  Assignee.    A  copy  of  Uie  notice 

account  of  the  assi^ee  shall  be  in  the  nature  advertisement,  requiring  the  creditors  to  p 

of  a  debit  and  credit  statement;  he  shall  debit  sent  their  claims  with  the  vouchere  there* 

himself  with  the  assets  as  shown  in  the  schedule  duly  verified  to  the  assignee,  must  be  m&*^ 
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to  each  oreditor  whose  name  appears  on  the  Court,  in  New  York  county,  which  is  hereby 

books  of  the  assignor  or  on  the  schedule,  with  destsnated  for  this  pufpose  the  "Title  Part" 

the  pottage-  thereon  prepaid,  at  least  thirty  of  the  said  court  under  section  371  of  the 

<ifty8  'More  the  date  specified  in  such  notice  said  act,  and  the  justice  of  the  Supreme  Court 

•or  advcrlillenieiit.    Proof  of  such  malting  shall  from  time  to  time  assigned  to  Part  II  of  the 

be  required  on  the  application  for  a  final  decree  Special   Term   is   hereby   desipiated   as   the 

passinf  'istit  account   of   the   assignee  unless  justice  to  have  general  supervision  and  control 

Cof  u  furnished  that  personal  service  thereof  of  the  business  coming  under  the  act  in  the 

bMnaiAde  upon  tne  creditor.  county  of   New  York,   and  all   petitions  to 

Subdiv.  26.  AppHcaHon  to  Continue  Bu9ines8  register  title  to  real  property  under  the  act 

of  Aa9i0u»;    Applications  for  authority  to  con-  must  be  returnable  at  the  said  "Title  Part" 

tinue  the  business  of  an  assignor  must  be  made  of  the  Special  Term.                     ,       ,   . ,      » 

upon  duly  verified  petition  and  upon  notice  b.  The  survey,  map  or  plan  to  be  filed  by  the 

given  to,  or  order  to  show  cause  served  upon,  petitioner,    subject   to   the   apijroval   of   the 

the  assignor,  assignee's  surety  and  all  credi-  court,  if  not  filed  with  the  petition,  shall  be 

tors,    secured,    general   or   otherwise,    of   the  filed  with  the  examiner  of  title  at  least  fourteen 

assigned  estate.    If  more  than  one  appUcation  days  before  the  return  day  designated  in  the 

for  such  authority  is  made,  the  petition  must  notice  of  hearing.             . ,   ,  .      ,                  - 

set  forth,  by  a  statement  of  receipts,  disburse-  c.  After  the  time  provided  in  the  notice  of 

ments  and  expenses,  the  result  of  the  continu-  hearing  shall  have  expired,   or  within  such 

Ance  of  such  business  for  or  during  the  period  further  time  as  may  have  been  allowed  by  the 

for  which  the  same  was  previouslv  authorized,  court,   if   there  has  been   no   appearance  or 

answer,  the  petitioner  may  apply  to  the  "Title 

Part"  of  the  Special  Term  for  a  final  order  or 

RULE  Xm  judgment,  as  provided  for  in  the  act.    In  all 

Notice  of  settlement  or  resettlement  of  order.  aPPfications  for  final  ;>rder  f  J^^idgment  the 

-Unless  it  shall  be  otherwise  directed  by  the  *£p!*^*.?\Pf SP^f^'LL*^ 

Hjourt,  two  days'  notice  for  the  settlement  or  ^^^^..^'^^^^  *^„^  P]^^ 

re^ttlement  Ji  an  order  shall  be  given.  fS^J^^^^^^^ .%^^  ^t  '"'^  ." 

d.  Where   an   answer   is  interposed   which 

RULE  XIV  raises  an  issue  of  fact  which  in  an  action  re- 
lating to  the  title  to  real  property  would  be 

Sales  of  real  estate. — ^All  sales  of  real  estate  triable  by  a  jury,  either  party  to  the  proceed- 

or  interest  or  estate  therein  made  in  pursuance  ing  who  is  entitled  to  have  such  issue  deter- 

of  any  judgment,  decree  or  order,  or  by  an  mined  may  apply  to  the  "Title  Part"  of  the 

officer  of  the  court  under  its  direction  must  be  Special  Term  within   twenty  days  after  tl^e 

made  as  directed  by  section  986  of  the  Civil  issue  has  been  joined  to  have  the  issues  framed 

Practice  Act,  and  notice  of  such  sale  must  be  to  be  tried  by  a  jur^,  as  provided  by  section 

given  as  prescribed  in  that  section.  429  of  the  Civil  Practice  Act.    The  trial  of  such 

The  referee  or  officer  making  such  sale  shall  issues  shall  be  had  and  the  subsequent  pro- 
cause  to  be  published  with  the  notice  of  sale  a  ceeding  in  relation  thereto  shall  be  such  as  is 
-dia^m  of  tne  property  to  be  sold,  or  of  which  prescribed  by"  the  Civil  Practice  Act.  After 
an  mterest  therein  is  'to  be  sold,  showing  the  such  issues  are  disposed  of,  either  party  to 
street  or  avenue  upon^which  such  property  is  the  proceeding  may  apply  to  the  "Title  Part" 
located,  its  street  or  avenue  number,  if  any,  of  tne  Special  Term,  upon  eight  dajrs'  notice 
and  specifsdng  the  number  of  feet  to  the  nearest  to  all  wno  have  appeared  in  the  proceeding, 
cross  street  or  avenue.  Where  such  sale  is  for  final  order  or  judgment,  and  on  such  ap- 
made  to  satisfy  any  hen  or  charge  upon  the  real  pUcation  the  court  shall  try  all  other  issues  in 
property  sold.,  the  approximate  amount  of  the  proceeding  not  disposed  of  by  the  jury,  or 
mien  lien  or  charge  shall  be  stated  in  a  note  may  refer  anv  such  issues  undisposed  of  to  be 
annexed  to  such  notice  of  sale,  and  where  tried  by  a  referee.  Where  all  issues  have  been 
there  are  taxes,  assessments  or  other  liens  upon  disposed  of,  either  party  may  then,  upon  notice 
the  said  property,  which  are  to  be  aUowed  to  of  eight  days  to  all  who  have  appeared  in  the 
the  purchaser  out  of  the  purchase  money,  or  .  proceeding,  apply  for  final  order  or  judgment 
which  are  to  be  paid  by  the  referee,  the  referee  at  the  "Title  Part"  of  the  Special  Term. 
•or  officer  making  such  sale  shall  also  state  in  a  e.  All  applications  to  the  court  after  a  cer- 
note  annexed  to  such  notice  of  sale  the  ap-  tificafe  of  registration  has  been  issued  under 
proximate  amount  of  such  charge  or  lien.  An  the  provisions  of  the  act  must  be  made  at  the 
unintentional  error,  however,  in  such  diagram,  '  "Title  Part"  of  the  Special  Term  hereinbefore 
or  in  the  amount  of  the  lien  or  charge  for  which  designated  upon  notice  of  eight  days  to  all 
the  property  shall  be  sold,  or  the  amount  of  persons  interested  in  the  application.  All 
such  taxes  or  other  lien  to  be  allowed  to  the  applications  to  the  court  under  section  422  of 
purchaser  upon  the  sale,  shall  not  invalidate  the  act  e^aJl  be  made  at  the  "Title  Part"  of 
the  sale,  nor  authorize  the  court  to  relieve  the  the  Special  Term  upon  eight  days'  notice  to  all 
purchaser,  or  order  a  new  sale.  persons  in  interest,  as  provided  in  that  section. 

All  applications  made  under  section  428  of  the 

RULE  XV  ^^^  ^"^^  ^^  ^  made  at  the  "Title  Part"  of 

the  Special  Term,  upon  eight  days'  notice  to 

Registratton  of  land  title. — a.  A  petition  for  the  City  Chamberlain  and  all  other  parties 

registration   of    title   to   real   property   made  who  have  appeared  in  the  proceeding  to  re- 

under  the  Real  Property  Law  (chapter  52  of  cover  for  loss  or  damage  or  deprivation  of  real 

the  Laws  of  1909)  as  amended,  must  be  made  property  out  of  the  assurance  fund  provided 

at   Special   Term,    Part    II,    of   the   Supreme  for  by  the  act. 

ini 
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■DTTT 17  VTTT  couke  llenfl  Oil  the  raremises  at  the  time  of  sale. 

Kuwt  AVI  Tjj^  gj^  referee  then  depoat  the  iMlHien  of 

Inyestment  of  money  paid  into  court. — The    guch  proceeds  ol  sale  in* and  shall  tliere^ 

Chamberlain  of  the  City  of  New  York,  within  after  make  the  foUowing  pasrment^  aad  liia 

thirty  days  after  it  shall  have  been  received  checks  drawn  for  that  purpose  abail  iicptiUihy 

by  hmi,  shall  invest  all  money,  paid  into  court  the  said  depository: 

by  depositing  with  him  in  bonds  of  the  United  pinjt. — ^llie  sum  of  $50  to  the«aid  icfffin  lor 

States,  bonds  of  the  State  of  New  York  or  his  fees  herein. 

bonds  or  stock  of  the  City  of  New  York,  and  Second. — Advertising  expenses  m  ahiVn  on 

cause  the  same  to  be  duly  registered  in  his  the  bills  presented  and  certified  by  the  said  rd- 

name  as  such  Chamberlain :  and  hereafter  no  eree  to  be  correct,  and  duplicate  copies  of  which 

mone^  so  paid  into  court  shall  be  invested  in  shall  be  left  with  said  depontory. 

securities  other  than  those  hereinbefore  sped-  Third.— Said  referee  shall  also  pay  to  the 

fied.    And  the  Chamberlain  is  hereby  required    plaintiff  the  sum  of   doUars.  ad- 

to  file  in  the  office  of  the  Clerk  of  the  Appellate  ludged  to  the  plaintiff  for  lus  costs  and  di»» 

Division  of  the  Supreme  Court  in  the  First  biursements  in  tnis  action,  with  interest  tbeieon 

Department,   on   or  before  the  first  day  of  from  the  date  hereof,  together  with  an  additional 

February  in  each  year,  a  report  showing  the    allowance  of dollars,  hereby  awarded 

securities  in  which  money  that  has  been  paid  to  the  plaintiff,  in  addition  to  costs,  with  in» 

into  court  has  been  invested  and  the  date  at  terest  thereon  from  the  date  thereof;  and  also 

which  the  investment  was  made.  dollars,  the  said  amount  so  reported 

due  as  aforesaid,  together  with  the  legal  interest 

RULE  XVn  thereon  from  the  date  of  said  report,  or  so  mudi 

thereof  as  the  purchase  money  of  the  mortgaged 

Accounts  of  trustees. — In  all  actions  or  pro-  premises  ^1  pay  of  the  same, 

ceedings  brought  in  the  Supreme  Court  in-  Foprth. — If  such  referee  intends  to  apply  for 

volving    an    accounting    of    a    testamentary  a  further  allowance  for  his  fees,  he  may  leave 

trustee  or  a  trustee  under  a  deed,  notice  of  such  upon  deposit  such  amount  as  will  cover  such 

action  or  proceeding  must  be  gjven  to  the  additional  allowance,  to  await  the  furth^  order 

State  Tax  Commission  before  a  judgment  or  of  the  court  thereon,  after  application  duly  made, 

order  is  made  passing  the  accounts  of  such  In  reference  to  this  form,  Hon.  Edward  E. 

trustees.  McCsdl,  Justice  of  the  Supreme  Court,  First 

Department,  wrote  under  date  of  November  5, 

RULE  XVm  ^^^9l.^  follows: 

"The  form  adopted  applies  to  judgments  of 


Notice  of  trial  and  note  of    ssue.— In  the    ,      yic  lurm  ik*«pj«u  apmK»  vu  m..,^^«  «i 

*-^«*  T^^vr.^^  TryA   n^J:J  r^\>^^  «     forcclosure  ouly,  aud IS bsscd  upou  Rulc  LXXIX 

►unties  of  New  York  and  Bronx,  where  a    ^f  ^^^^  n^^^^f  'u„i_  ^t  i>^JiL  ;«  ^\^*ir^^  ♦«. 

urty  has  served  a  notice  of  trial  and  filed  a 

note  of  issue  for  a  term  at  which  the  cause  is 


noie  oi  iwue  lur  »  «rm  »u  «m™  uuc  ^ubb  b  -^  ^  property  and  was  made  to  ineet  the 

not  tned.  It  is  not  necessary  for  him  to  serve  ^j^^iw  tSat^^t  arise  upon  the  closing  of 

a  new  notice  of  tnal  or  ffle  a  new  note  of  issue  ^  „£  raoDOTtv  aosold     Rule  LXIX  akowas 

for  a  succeeding  te™    a^d  the  act^^,^  *tSLi  ii^Sd^tiSi,  ^^^^A^ 

remam  on  the  calendar  until  it  js  disposed  oi.  u^-  _  «*„^^  ♦^  tx^^wtt^^^^J  ^r  m^n^nr  A«7  rj  ^,^1^ 

(Added  Jan.  16,  1922;  in  effect  as  of^  30,  J^  -j^/  S^^^S  ti^'  ?Sn*^tiK 

^^'^   -^  receive  the  same.'    In  no  way  does  this  agreed 

form  interfere  with  the  amaided  ndes,  nor  is  it 

VT«  TV    i^nw  rw  vrkBvr^T  rkorm V  intended  to  be  inferred  therefrom  that  a  new 

AMENDED  FORM  IN  FORECLOSURE  jyjiie  has  been  adopted,  the  purpose  being  to 

CASES  give  official  sanction  to  proper  paymoits  to  be 

(Adopted  by  the  First  Department,  Oct.  13, 1910.  made  by  referees,  without  which  embarraaeinK 

The  foUowing  form  has  been  approved  by  the  complications  naight  arise  upon  the  dosmg  of 

justices  of  the  Supreme  Court*  *"^  *'"®>  "  insistence  was  made  of  stnct  ad- 

To  comply  with  the  Amended  Rules  of  Prao-  Terence  to  Rules  LXIX  and  LXXIX.    It  would 

tice  in  foreclosure  cases  the  judgment  should  seem  that  the  form  adopted  m  thw  Departm^t 

contain  immediately  following  the  direction  to  con  tarns  the  essential  features  that  would  be 

sell  and  in  substitution  for  the  provisions  now  necessarily  adopted  for  general  use  throughout 

in  use  the  following  provisions.  tl»e  State.    In  this  w)nnection  penmt  me  to  ca^l 

Under  the  direction  of ,  Esq.,  who  is  your  attenUon  to  the  fact  tiiat  under  the  Rule 

hereby  appointed  referee  for  that  purpose;  the  LXXIX,  money  received  by  attorneys  when 

said  referee  gives  public  notice  of  the  time  and  •  deposited  m  a  bank  or  trust  company  must  be 

place  of  su<3i  sale  according  to  law  and  the  deposited  in  a  bank  or  trust  company  author- 

course  and  practice  of  this  court;  that  the  plain-  wed  to  receive  court  funds  and  that  the  nun. 

tiff  or  any  other  party  to  this  action  may  be-  of  depositors  is  limited. .      .        .        .  _ 

come  the  purchaser  or  purchasers  on  such  sale;  ^  See  memoranda  in  the  American  Mortg 

that  said  referee  execute  to  the  purchaser  or  Company  v.  Kneeland  (Law  Journal,  Oct. 

purchasers  on  such  sale  a  deed  of  the  premises  l^l^),   and   McCutcheon   v.   Heubener   (1 

sold;  that  such  r^eree  on  receiving  the  proceeds    Journal,  Oct.  18,  1910.] 

of  sale  forthwith  pay  therefrom  the  taxes,  ass^  *^  ^^^  „  ^^^  oomp«ny  anthoriwd  to  neov 

ments  and  water  rents  which  are  or  may  be-  deposit  court  funds. 


DUTIES  OF  CLERKS,  ETC.  Rule  I 


RULES  TO  REGT7LATE  THE  ATTENDANCE  AND  PRESCRIBE  THE 
DUTIES  OF  THE  CLERKS,  ASSISTANT  CLERKS,  CRIERS,  IN- 
TERPRETERS, STENOGRAPHERS,  LIBRARIANS  AND  ATTEND- 
ANT OF  THE  SUPREME  COURT 

RUI^  I  to  that  term  of  the  Court  shall  require.    The 

aasicrtant  clerks  assigned  to  that  part  of  the 

Special  demity  clerks  and  assistant  derks. —  Court  shall  attend  each  day  from  nine-thirty 

The  special  aeputy  to  the  Clerk  of  the  County  o'clock  in  the  morning  until  five  o'clock  in  the 

of  New  York   assigned  to  each  Special  and  afternoon,  or  as  much  later  as  may  be  neces- 

Trial  Term  of  the  Supreme  Court  shall  attend  sary,  and  shall  perform  such  duties  as  the 

on  each  day  that  the  Coiu^  is  in  session  and  deputy  clerk  aseigned  to  that  part  of  the  Coiwt 

remain  in  attendance  from  nine^thirty  o'clock  B^all  require.     The  d^uty  derk  assigned  to 

in  the  morning  until  five  o'clock  in  the  after-  tl^e  Special  Term  for  the  transaction  of  ex 

noon,  and  later  if  Court  is  in  session.     The  parte   business   shall  attend  from   nine-thirty 

special  deputy  clerk  assigned  to  Part  2  of  the  o'clock  in  the  momine  until  five  o'clodc  in  the 

Trial  Terms  shall  have  charge  of  the  General  afternoon,  or  as  much  later  as  the  justice  a&- 

and    Special   Calendars  of  the  Trial   Terms,  signed  to  that  branch  of  the  Court  shall  re- 

The  assistants  4o  such  special  deputy  derk  ^uire,  and  shall  render  to  the  justice  such  as- 

shall,  in  turn,  as  required  by  him,  attend  in  sistance  as  he  shall  require.     The  assistant 

Part  2  of  the  Court.    AU  orders  rdating  to  the  clerks  assigned  to  that  part  of  the  Court  shall 

calendar,  and  all  notes  of  issue  of  cases  to  be  keep  the  records  of  the  Court  and  shall  per- 

placed  upon  the  calendar,  shall  be  filed  with  form  such  additional  duties  as  are  required 

the  clerk  of  Part  2  of  the  Trial  Term.    He  shall  by  the  clerk.    There  shall  be  three  additional 

make  up  the  General  and  Special  Ccdendars  of  assistants  to  such  clerk  (to  be  assigned  to  that 

such  Trial  Terms,  and  shall  make  up  a  Day  part   of  the   Special   Term)   who  shall  have 

Calendar  for  each  day  of  the  term  when  the  charge  of  the  records  of  naturalization  here- 

Court  is  in  session.    The  clerks  assiflped  to  the  tofore  kept  in  the  office  of  the  derk  of  the 

other  Trial  Terms  of  the  Supreme  Court  shall  city   and   county    of    New    York,   the  derk 

render   him   assistance   when   he  requires  it,  of   the  Superior  Court  of   the   city  of   New 

when  they  are  not  actually  engaged  in  their  York  and  the  clerk  of  the  Court  of  Common 

branch  of  the  Comt.  Pleas  for  the  city  and  coimty  of  New  York, 

The    special    deputy   to  the  county    clerk  w)io  shall  attend  to  applicants  for  naturalize^ 

assigned  to  Part  3  of  the  Spedal  Term  of  the  tion  and  keep  the  books  and  records  rdating 

Supreme  Coxat  shall  have  charge  of  the  General  thereto,  and  who  shall  perform  such  additioncd 

and  Special  Calendars  of  the  Special  Term,  duties  as  said  special  deputy  clerk  shall  require. 

and  all  notes  of  issue  of  cases  to  be  placed  upon  There  shall  be  two  other  additional  assistants 

the  Special  Term  Calendar  and  oroers  rdating  to  such  special  deputy  clerk  (to  be  assigned  to 

to  the  calendar  shall  be  filed  with  him.  this   branch   of   the   court)^   who   shaU  have 

The  assistant  clerks  assigned  to  Part  3  of  charge  of  the  records  relatmg  to  assignments 

the  Si)edal  Term    shall,  in  turn,  as  directed  for  the  benefit  of  creditors  and  who  shall  per- 

by  such  special  deputy  clerk,  attend  the  sitting  form  all  the  clerical  duties  relating  thereto. 

of  that  part  and  shall  assist  the  clerk  thereof  They  shall  also  perform  generally  such  duties 

in  preparing   the   calendar.     Special   deputy  as  may  be  required  of  them  by  the  justices 

derts  assigned  to  the  other  Special  Terms  for  assigned  to  this  branch  of  the  Court  or  by  the 

Trials  shall  render  the  special  deputy  clerk  of  clerk  thereof.     The  assistants  to  tiiis  branch 

Part  3  such  assistance  as  he  shall  require  when  of  the  Spedal  Term  shall  attend  the  office 

the   Courts   to   which   they   are   respectively  provided  for  them  in  the  County  Court  House, 

assigned  are  not  in  session.  in  the  county  of  New  York,   at  nine-thirty 

The  special  depuUr  clerk  assigned  to  each  o'clock  in  the  morning  and  shall  remain  until 

Trial  and  Special  Term  of  the  Court  shall,  five  o'clock  in  the    afternoon,  and  so  much 

subject  to  tne  supervision  of  the  justice  a&-  later  as  shall  be  necessary.    The  derk  assigned 

signed  thereto,  be  responsible  for  the  proper  to  the  term  for  the  hearing  of  appeals  from 

mdition  of  the  Court  room,  for  the  supply  of  the  City  Court  and  District  Courts  in  the 

ationery,  and  for  the  attendcuiice  of  the  officers  city  of  New  York  shall  attend  the  sitting  of  the 

r  attendants  assigned  to  such  Special  and  Appellate  Term  while  in  session,  shall  keep 

Vial  Terms,  and  for  the  performance  by  such  the  records  of  such  Court  and  peiform  such 

Beers  or  attendants  of  their  respjective  duties,  duties  in  addition  as  shall  be  reouired  of  him 

The  sgpecial  deputy   cl^k  assigned  to  the  by  the  justices  assigned  to  hold  such  term. 

pedal  Term  for  the  Hearing  of  Motions  shall  When  the  Court  is  no{  in  session  he  shall  at- 

iake  up  a  Day  Calendar  of  motions  to  be  tend  each  day  from  nine-thirty  o'clodk  in  the 

eard  each  day  (not  later  than  three  o'clock  morning  until  five  o'clock  in  the  afternoon, 

at  the  succeeding  day)  and  shall  cause  the  and  when  not  occupied  with  the  business  of 

me  to  be  published  in  the  Law  Journal.    He  such  appdlate  branch  he  shall  assist  the  special 

all  attend  at  the  call  of  the  calendar  and  deputy  clerks  of  Part  2  of  the  TViaJ  Term  and 

ider  such  assistance  as  the  justice  assigned  of  Part  3  of  the  Special  Term,  and  perform 


Rulell-V  SUPREME  COURT  RULES 

such  other  duties  as  may  be  required  of  him  report  to  the  Presiding  Justice  of  the  Suprone 

by  any  justice  of  the  Supreme  Court.  Court  in  the  First  Department  as  to  tne  at^ 

tendance  of  interpreters,  specifying  the  days 

RULE  n  and   portions   of  days   that   each   intefpreter 

Stenogranhe«.-There  shall  be  a  stenog-  S!v*.  ^'^^l  been  absent  and  the  mamier  m 
apher  attacW  to  each  Special  and  Trial  T^  J^^^j^  «^  ^^,  the  mterpretos  has  perfonwd 
of  the  Supreme  Court,  wSse  duty  it  shaU  be  h!?„'^''*'^'  *?i,'"*^  ^"^  ""^^^  "^"^Tli**^ 
to  attend  at  the  session  of  the  Court  to  which  ^^^.^  ^^  ^^\'^'^^ZJ^''''^r  ^^  ^l^ 
he  is  assigned.  In  case  his  services  are  not  ^Lfr^*  r^^l^fy  o^^^  directions  of  any  of  the 
needed  in  the  Court  to  which  he  is  assigned,  }"«*i^  ^^^^^  Supreme  Court  as  to  the  per- 
it  shall  be  his  duty  to  attend  any  other  teml  !^™?''^^  ^^  ^*^  ^"tl'^c^u  ^^^  *1^^"1S 
of  the  Court  at  which  his  serviced  shaU  be  re-  f^"^  *^t  ^J^"^  P^  ^^  ^^  ^"^  ^^'^  «4f^ 
quired,  either  by  the  justice  presiding  at  such  "^f^^^J^  ^^  «9'  J^^  ^^^^^  mteroreters  shafl 
other  term  or  by  the  special  deputy  clerk  f  ^*^?1  ^?.  ^^  ^^^  ^'^^U'l  ^"^^y?  ^ 
attached  thereto.  The  st^ograph^  assigned  l^al  ^ohdaj-s,  unlea  excused  by  ajustice  of 
to  the  Special  or  Trial  TermTo?  the  Su^e  ^^  ^^}^  ^f  ,**y  ^«  ""^^^  mterpreter,  from 
Court  must  attend  in  the  Court  House  each  ^une-tlurty  o'clock  in  the  mommg  until  &ve 
day  at  ten  o'clock  in  the  morning,  and  each  «  clock  m  the  afternoon,  and  as  much  later  as 
stenographer  must  remain  as  long  as  he  is  ^>;,*^F^^*^  ^  the  Court  is  in  seaaon.  Th^- 
rlquired  to  remain  by  the  justice  presiding  at  ^^\  .^  ^^^  ^*lf  F^^  direction  rf  the 
the  part  to  which  he  is  assigned.  They  shall  ^?*^  inter|M-eter  and  shall  attend  at  each  branch 
also  render  such  assistance  to  any  justice  of  9  *?®  Court  as  required  either  by  him  or  by  a 
the  Court  as  he  shall  require.  In  case  of  the  Justice  of  the  Suprme  Court.  Each  inter- 
absence  of  any  stenographer  from  the  part  to  peter  shall  also  render  any  service  required 
which  he  is  assigned  owing  to  illness,  or  when  py  ^°y  justice  of  the  Supreme  Court,  whether 
owing  to  an  accumulation  of  work  any  such  ^  Court  or  out  of  Court.  They  shall  report 
stenographer  shall  be  permitted  by  the  justice  ^  ^^^  chief  interpreter  their-airival  and  de- 
presiding  in  such  part  to  absent  himself  for  a  parture  from  the  Court  House,  and  generally 
definite  period  from  the  daily  sittings  of  the  shall  obey  his  instructions  in  regard  to  the 
Court  for  the  purpose  of  enabling  him  to  write  performance  of  their  duties.  When  not  ac* 
out  the  testimony  taken  by  him,  such  sten-  tually  engaged  at  a  term  of  the  Court  the  inter- 
ographer  may,  subject  to  the  approval  of  such  preters  shall  be  in  attendance  at  a  room  to  be 
justice,  select  another  stenographer  to  take  provided  for  that  purpose,  so  as  to  be  alwa>'9 
his  place  during  such  temporary  absence.  available  when  their  services  are  required. 

Such  temporary  stenographer  shall,  before 
acting,  take  the  oath  of  office.     He  shall  be 

paid  Dy  the  official  stenographer  whose  place  RULE  V 

he  takes,  and  his  services  shall  not  be  a  charge 

upon  the  city  or  county  of  New  York.  Crier  and  assistant  crier. — The  crier  of  the 

Appellate  Division  of  the  Supreme  Court  shall 

RULE  in  assign  the  attendants  to  the  Appellate  Division 

Librarian  and  assistant  librarian.— It  shall  and  to  the  various  Special  and  Trial  'terms 

be  the  duty  of  the  librarian  of  the  Appellate  ^l  ^^^  Suprraae  Court.    He  shall  have  general 

Division  of  the  Supreme  Court  to  take  charee  charge  of  the  attendants,  and  it  shall  be  his 

of  the  library  of  the  Appellate  Division  of  the  ^^^y  to  see  that  they  properly  perform  their 

Supreme    Court,    and    to    perform    generally  JJities.      He    shall    report    to    the    Appellate 

such  duties  in  relation  to  such  library  as  the  Division  of  the  Supreme  Court  any  one  of  such 

Justices  shall  require.    He  shall  be  responsible  attendants  who  fails  to  attend  and  perform 

for  all  the  books  in  the  library,  and  shall  see  **^®  ^^^'^  requured  of  him  or  who  in  any  way 

to  it  that  all  books  removed  from  the  library  misconducts  himself.    He  shall  attend  at  eadi 

to  the  Court  room  or  elsewhere  are  returned  session  of  the  Appellate  Division  of  the  Su- 

to  the  library,  and  shall  be  responsible  generally  preme  Court  and  shall  open  and  adjourn  said 

for  the  safe-keeping  and  proper  condition  of  Court,  except  when  his  attendance  is  dispensed 

the  books  and  furniture  in  the  library  room.  ^^^  ^y  ^^^  Presiding  Justice.    He  shall  make 

a  report  each  month  to  the  Appellate  Division 

RULE  IV  ^^  ^'^Y  violation  of  any  of  the  rules  of  the  Court 

of  which  he  is  cognisant,  and  shall  perfonn 

Interpreters. — The  Justices  of  the  Appellate  such  other  duties  as  the  Presiding  Justice  of 

Division  of  the  Supreme  Court  in  the  First  the  Appellate  Division  shall  require. 
Department  will  detail  one  of  the  interpreters        The  assistant  to  the  said  crier  shall  attend 

to  act  as  chief  interpreter,  whose  duty  it  shall  at  the  County  Court  House  in  the  county  of 

be  to  attend  at  the  Court  House  on  each  day.  New  York  on  each  day  from  nine-thirty  o'c 

except  on  Sundays  and  legal  holidays,  from  in  the  morning  until  five  o'dodc  in  tne  af 

nine-thirty  o'clock  in  the  morning  imtil  five  noon,  and  as  much  longer  as  his  attendi      ^ 

o'clock  in  the  afternoon,  and  until  each  Trial  shall  be  required  by  any  of  the  justices  of 

and  Special  Term  of  the  Court  shall  have  ad-  Court,  or  while  any  brandi  of  the  Court  i 

loumcn.    He  shall  keep  a  record  in  a  book  to  session.     In  the  absoice  of  the  crier  he  e 

be  provided  for  the  purpose  of  the  time  on  perform  all  the  duties  of  the  crier,  and  & 

each  day  at  which  each  interpreter  of  the  Court  perform  such  other  duties  as  any  justice  of 

shall  report  for  duty  and  the  time  at  which  Supreme  Court  or  the  crier  shall  require.    ' 

each  interpreter  leaves  the  Court  House.    He  assistant  crier  shall  wear  while  in  Court,  o 

shall  assign  each  interpreter  to  duty  in  the  the  discharge  of  his  duties,  a  uniform  sud 

particular  branch  of  the  Court  at  which  his  is  now  established  for  the  crier  of  the  Supr 

services  are  required,  and  shall  make  a  monthly  Court. 


DUTIES  OF  CLERKS,  ETC.  RdesVl-VIII 

RULE  VI  3.  The   nsme   and   residence  of   each   juror 

.        .            _,              ,,,.,.  notified  who  did  oot  attend  or  serve. 

AttendMt*.— The  attendants  ehall  each  day  4.  The  name  and  residence  of  each  person 

attend  the  v&nous  branchea  ot  terms  of  the  fined,  and  the  date  and  amount  of  his  fine,  and 

Court  to  which  they  are  assiened  by  the  crier  the  part  of  the  Court  at  which  the  fine  was 

from  nine-thnty  o'clocic  m  the  mommg  until  imposed,  and  the  name  ot  the  justice  who  held 

Sve  o'clock  in  the  afternoon,  or  aa  much  longer  (Jib  same  (unless  the  fine  hae  been  remitted). 

U  the  Court  18  in  smswu  or  aa  a  justice  rf  the  The  special  deputy  clerk  of  Part  4  shall  keep 

Supreme  Court  requires  thm  to  attend.    They  a  record  showing  all  the  above  facts  in  reference 

^1  report  to  the  clwk  of  the  part  to  which  u>  all  the  jurors   notified   to   attend  at  any  of 

they  are  assigned.    They  sUll  wear  the  uni-  the   Trial  Tenna   of  said  Court,   and   shaU, 

form   now  prescribed    for  the  attendants  of  within  ten  days  after  the  dischaixe  from  service 

the   Supreme   Court.     In    addition    to   their  of  each  of  the  panels  of  trial  raiora,  make  a 

ordinary  duties  in  Court  they  shaU  perfprm  ^j^^n  to  the  counsel  to  the  corporation  rf  aU 

such  otJier  duties  as  may  be  requffed  ot  than  g^^  imposed,  which  return  shaU  give  the  name 

by  a  Justice  of  the  Supreme  Court,  ^  the  „(  eaeh^^n  fined,  his  address,  the  amount 

special. deputy  c^k  of  the  part  »  which  they  ^f  ^^  g^  (j.^,  ^^  ^^en  imposed,  the  part 

are  a«igned,  or  by  the  cner  or  assistant  to  the  ^f  (he  court  at  which  the  finrwas  imp<Sed, 

^^^^-  and  the  name  of  the  justice  who  held  the  same. 

RULE  vn 

Return    to    commiMimier    of    jurors. — The  RULE  Vm 
Sjpecial  deputy  clerk   assigned  to  each'  of  the 

Trial  Terms  of  the  Court  shall,  within  five  Each  special  deputy  clerk    :iBsisfant  derk, 

days  after  the  discharge  from  service  of  each  stenographer,  interpreter  and  mtcndikm  shall 

of  the  panels  of  the  trial  jurors,  make  a  full  each  day  sign  personally  the  cards  of  riicord 

and  complete  return  to  the  commissioner  of  of  attendance,  and  state  thenMm  thp  time  of 

jurore  and  to  the  special  deputy  clerk  of  Part  4  his  arrival  in  Court  and  the  tini"  of  his  de- 

of  the  Trial  Term  showing :  parture  therefrom,  and  the  clerl  ^  ■  jf  r  h  !■  calendar 

1.  The  name  and  residcAce  of  each  juror  who  parts  and  the  clerks  of  the  vunuu^  Trial  and 
attended  and  sHred;  the  number  of  days  the  Special  Terms  shall  each  day  i'ir\i;Lril  to  the 
juror  attended  for  the  purpose  of  serving,  and  crier  said  cards  of  reoord  of  attendance, 
the  number  of  days  actually  served.  The  offiera  of  the  clerks  of  the  various  parts 

2.  The  name  and  residence  of  each  juror  H]iaU  remain  open  from  nine-thirty  a.  h.  to 
who  was  excused  or  dischaiged,  with  the  reason  g^e  p.  m. 

therefor. 


SUPREME  CX)URT  RULES 


RULES  TO  PROMOTE  THE  EFFICIENT  ADMINISTRATION  OF 
JUSTICE  IN  RELATION  TO  THE  HEARING  AND  DETERMINA- 
TION OF  QUESTIONS  ARISING  UNDER  THE  ELECTION  LAW 

The  justices  of  the  Appellate  Division  of  of  the  First  Judicial  District.    The  justice  as- 

the  Supreme  Court  in  the  First  Judicial  De-  signed  to  such  term  may  hear  and  detennine 

partment  do  hereby  make  and  establidi  the  any  such  proceeding  or  may  assign  any  such 

following  rules  to  promote  the    efEicient  ad-  proceedings  to  the  other  i)arts  of  the  Spedsl 

ministration  of  justice  in  relation  to  the  hearing  Term  for  hearing  and  decision,  and  sucn  ap- 

and   determination   of  any   questions   arising  plication  shall  have  precedence  over  all  other 

under  the  Election  Law  (chapter  909  of  the  business  at  any  part  of  the  Special  Term.    The 

Laws  of  1896,  and  the  amendments  thereto) :  final  order  detennining  such  special  proceeding 

Rule  1.  All  applications  to  the  Supreme  should  in  each  case  state  the  facts  found  by 
Court  or  a  justice  thereof  to  review  the  de-  the  Special  Term  upon  which  the  determina- 
termination  and  acts  of  the  election  officers  tion  is  made  and  the  determination  of  the  Court 
under  section  56  of  the  Election  Law  (chapter  upon  the  facts  thus  stated. 
909  of  the  Laws  of  1896.  as  amended) ;  aU  Rule  2.  Appeal  from  any  final  order  entered 
applications  for  a  writ  oi  mandamus  under  in  a  prooeecung  specified  in  Rule  1  shall  be 
section  114  of  the  said  Election  Law,  and  «dl  brought  on  for  hearing  at  such  time  on  sudi 
other  applications  to  the  Supreme  Coiut  or  a  day  as  the  AppHEdlateDivision  shall  designate 
justice  thereof  under  any  of  the  other  pro-  by  an  order  which  will  be  granted  on  the  ap- 
visions  of  the  said  Election  Law,  shall  be  made  plication  of  any  party  to  such  a  special  proceed- 
to  Special  Term,  Part  1  of  the  Supreme  Court  mg. 


J 


SUPREME  COURT— FIRST  JUDICIAL  DISTRICT,  BRONX  COUNTY    Rules  I-IV 


RULES  OF  SUPREME  COURT -FIRST  JUDICIAL  DISTRICT  IN 
BRONX  COUNTY -TRIAL  AND  SPECIAL  TERMS 


(Adopted  July  6,  1916,  in  efifect  Sept.  1,  1916.) 

Rule  1.  General  calendars. 

Rule  2.  Reserved  causes;  motions  in  respect 

to  calendars. 
Rule  3.  Preferred  causes. 
Rule  4.  Special  calendar;  short  cause  calendar. 
Rule  5.  Adjournments. 
Rule  6.  Terms  of  court;  number  of;  times  of 

holding;    time    of  opening;    what 
causes   tried   at,   respectively. 
Rule  7.  Motions  and  ex  parte. 
Rule  8.  Fines  imposed  on  delinquent  jurora. 
Rule  9.  Accounts  of  trustees. 


141  of  -  said  act.  If  the  application  for  a 
preference  be  granted  the  court  shall  direct 
the  cause  to  be  placed  upon  an  appropriate  Day 
Calendar  for  a  day  certain  for  trial  and  called 
after  the  causes  then  upon  such  Day  Calendar 
marked  "ready."  If  the  party  who  has  moved 
for  the  preference  shall  not  be  ready  to  proceed 
with  the  trial  when  the  cause  is  called  for  trial, 
the  court,  in  its  discretion,  may  allow  an  ad- 
journment or  send  the  cause  to  the  foot  of  the 
General  Calendar  or  direct  a  dismissal  or  in- 
quest or  otherwise  dispose  of  the  cause  as  justice 
may  require.  (Am.  Dec.  12,  1921;  in  effect 
Jan.  3,  1922.) 


RULE  I 


RULE  IV 

Preferred  causes  genendly. — Subd.  1.  In  an 

General  calendais. — There  shall  be  a  Gen-  action  wherein  the  plaintiff  seeks  to  recover  a 

eral  Calendar  for  issues  of  fact  triable  by  a  debt  or  liquidated  demand  upon  a  bond  or 

€ourt  and  jury,  and  also  a  General  Calendar  other  obli^tion  for  the  payment  of  a  specific 

for  equity   causes,   which   calendars  shall  be  sum  of  money,  or  upon  a  bond  or  undertaking 

made  up  from  time  to  time  as  ordered  by  the  on  appeal,  or  upon  a  ne^tiable  instrument, 

Appellate    Division    of    the   Supreme    Court,  or  for  goods  sold  and  delivered,  either  party 

First    Department.      These    calendars    shall  may,  auer  the  cause  has  been  placed  upon  the 

remain  until  new  calendars  are  ordered.     All  General  Calendar,  upon  two  days'  notice  to 

notes  of  issue  must  be  legibly  typewritten  and  the  opposing  party,  apply  to  the  justice  holding 

must  contain  all  particulars  required  by  Rule  Part  11  for  an  order  placing  said  cause  upon 

151  of  the  Rules  of  Civil  Practice.     AH  mo-  the  Day  Calendar  for  a  day  certain, 

tions  or  applications  regarding  the  calendars  Subd.  2.  In  an  action  wherein  the  plaintiff 

shall  be  made  to  the  justice  holding  Trial  Term,  seeks  to  recover  upon  an  account   stated,   or 

Part  II.  for  wages,  salary  or  compensation  for  services. 

The  calendar  clerk  shalL  have  charge  of  the  or  upon  a  policy  of  insurance,  or  for  rent  or  hire 

calendars  herein  provided  for  and  shall  prepare  of  real  or  personal  property,   or  for  money 

Day   Calendars   containing   as   many   of   the  had  and  received,  or  for  money  loaned,  or  on 

pending   causes  as   the   justices   shall   direct,  a  statute  where  the  sum  sought  to  be  recov- 

Additions  shall  be  made  to  such  calendars  on  ered  is  a  sum  of  money  other  than  a  penalty, 

Monday  of  each  week  as  required,  and  pubr  or  on  a  guaranty,  the  plaintiff  may,  at  the  first 

lished  m  the  Law  Journal  at  least  four  days  term  at  which  the  cause  shall  have  been  placed 

prior  thereto.    All  orders  relating  to  the  cal-  upon  the  General  Calendar,  upon  five  days' 

endars  and  all  notes  of  issue  of  causes  to  be  notice  of  motion  to  the  4efendant,  and  upon 

placed  upon  the  calendars  shall  be  filed,  with  competent  proof  by  affidavit  of  the  facts  upon 


said  calendar  clerk.     (Am.  Dec.   12,  1921;  in 
effect  Jan.  3,  1922.) 

RULE  n 

Reserved    causes;    motions    in    respect   to 
€alendars.^!^auses  may  be  marked  ''reserved 


which  the  cause  of  action  is  based,  apply  to 
the  justice  holding  Part  II  for  an  order  placing 
said  cause  upon  the  Day  Calendar  for  trial. 
Copies  of  the  affidavits  and  exhibits,  if  any, 
upon  which  the  application  is  based,  must  be 
served  with  the  notice  of  the  application.  If 
upon    the    affidavits   so   submitted   and   the 


generally  '  by  filing  a  stipulation  with  the  Jgdavits  of  the  opposing  party  the  court  shall 
calendar  derk  to  that  effect  AU  motions  in  ^  satisfied  that  there  is  no  substantial  defense 
rrference  to  causes  so  marked,  or  to  those  in    ^  ^y^^  ^^^^        ^^  ^l^^^  ^y^^  ^^^^^  ^^  ^^^ 

which  new  trials  have  been  ordered,  shall  be  interposed  in  good  faith,  or  was  interposed  for 

made  as  indicated  in  Rule  I.  the  purpose  of  delay,  the  court  may  place  the 

If  It  shall  appear  that  the  plamtiff  has  .un-  ^^^  ^^^  ^j^^  Day  Calendar  for  trial.     The 

reasonably  neglected  to  proceed  m  ^.actjf'^^  court  m^,  in  its  discretion,  grant  or  deny  the 

or  that  younger  issues  have  been  tried  in  their  application,  with  or  without  costs,  or  upon 

r^lM-  order,  the  defendant  or  one  or  more  ^^       g^^j^  ^  admitting  facts  not  actually 

defendants  m  the  action  mav  move  to  dismiss  eontriverted,  consenting  to  the  examination 

the  complamt  as  provided  for  m  Rule  156  of  ^^^^  ^^^j  ^j  ^       ^.y  or  witnesses,  producing 

the  Rules  of  Civil  Practice  upon  five  days  ^^^  ^^^^  ^^  documents,  or  givmg  security 

to  secure  the  plaintiff  in  the  event  of  final 
judgment  beine  in  his  favor.  The  papers 
upon  which  such  application  shall  be  made  and 
the  answering  affioavits.  if  any,  must  be  filed 
with  the  caliendar  clerk  before  12  o'  clock  noon 
claiming  to  be  entitled  to  a  preference  under  of  the  day  for  which  the  application  is  noticed, 
section  138  of  the  Civil  Practice  Act  may  and  no  oral  argument  will  be  heard  upon  such 
apply  therefor  to  the  court  at  Trial  Term,  application,  unless  so  ordered  by  the  justice 
Part  II,  in  the  manner  prescribed  by  section     holding  Part  II. 


notice  of  motion  to  that   effect.     (Am.    Dec. 
12,  1921;  in  effect  Jan.  3,  1922.) 

RULE  m 
Preferred  causes  under  the  statute. — ^A  party 


VKtt 


Rules  V-X  SUPREME  CJOURT  RULES 

All   causes  ordered  on   the  Day  Calendar  when  application  may  be  made  to  the  justice* 

pursuant  to  this  rule  shall  be  placed  thereon  by  presiding  at  Special  Term  to  have  same  added 

nling  with  the  calendar  clerk  the  order  directing  to  the  calendar. 

.  the  cause  to  be  so  placed,  and  shall  be  marked  Whenever  filed  papers  inay  be  required  in  any 

ready  for  trial  unless  postponed  for  good  cause  causes  pending  at  Special  Term  the  attorneys 

shown  by  affidavit  to  the  satisfaction  of  the  must  requisition  them  in  advance, 

justice  holding  Part  II.  •  (Amended  Dec.  12,  Applications  for  all  court  orders,  ex  parte  or 

1921;  in  effect  Jan.  3,  1922.)  by  consent,  or  where  notice  has  been  waived  or 

is  not  required,  must  be  rfiade  to  Special  Term 

RULE  y  at  the  clerk's  office.    Any  ex  part«  court  order 

Adjouimnents.— When  a  cause  has  appeared  panted  by  any  justice  of  the  court  other  than 

on  the  Day  Calendar  it  must  proceed  to  termina-  J*^®  ^^^  assigned  to  hold  Special  Term,  ahaO  not 

tion^  unless  it  shall  be  made  to  appear  by  affi-  ^  entered  by  the  clerk, 

davit  to  the  satisfaction  of  the  court  that  an  RULE  VTTT 
adjournment  should  be  granted.  •  In  a  cause 

upon  the  Day  Calendar  for  trial,  where  it  ap-  Fines  imposed   on  delinquent  jurors. — ^Ait 
pears  that  counsel  who  is  to  try  the  same  is  to  order  directmg  a  delinquent  juror  to  show  cause- 
argue  a  cause  upon  the  Day  Calendar  of  the  why  the  payment  of  a  fine  should  not  be  ok 
Supreme  Court  of  the  United  States,  or  the  forced  must  be  granted  by  and  made  retumaUe 
Court  of  Appeals  of  the  State,  of  New  York,  or  before  the  justice  by  whom  said  fine  is  imposed, 
the  United  States  Circuit  Court  of  Appeals,  or  and  made  returnable  at  a  Trial  Tenn  to  which 
who  is  actually  angaged  in  the  trial  of  a  cause  in  said  justice  is  assigned  upon  such  day  and  at 
a  Federal  or  State  court  of  record,  except  the  such  time  as  he  shall  designate.    - 
Municipal  Court,  sitting  in  the  County  of  Bronx,  Where  a  justice  by  whom  a  fine  was  imposed 
New  York,  Kings,  Queens,  Nassau  or  Richmond,  has  ceased  to  be  a  member  of  the  court,  or  has 
the  cause  shall  be  adjourned  until  such  argu-  been  designated  as  a  member  of  the  Appellate 
ment  or  trial  is  concluded,  unless  the  trial  in  Division,  or  the  Appellate  Term,  or  is  absent  at 
which  the  counsel  is  engaged  is  likely  to  be  unable  for  any  reason  to  hear  or  determine  the 
protracted.     But  a  cause  on  the  Day  Calendar  matter,  the  order  directing  the  delinquent  juror 
shall  not  be  adjourned  on  account  of  the  engage-  to  show  cause  in  such  case  must  be  granted  by 
ment  of  counsel  for  more  than  three  days  except  and  made  returnable  before  and  Beard  and 
by  the  court  or  upon  the  consent  of  all  the  par-  determined  by  the  justice  assigned  to  hold  Trial 
ties  to  the  cause.    Not  more  than  two  causes  Term,  Part  I,  upon  such  day  of  the  term  and  at 
shall  be  held  ready  on  the  Day  Calendars  for  one  such  time  as  he  shall  designate, 
counsel  in  addition  to  the  cause  in  which  he  is  -^--.  _.  __ 
aigaged  unless  otherwise  ordered  by  the  court.  KULE  IX 
In  any  such  case  the  counsel  who  is  to  try  the  Accounts  of  trustees. — ^In  all  actions  or  pro- 
causes  must  be  designated  on  the  call  of  the  Day  ceedings  brought  in  the  Supreme  Court  involving 
Calendar.  an  accounting  of  a  testamentary  trustee  or  a 

RULE  VI  trustee  under  a  deed,  notice  of  such  action  or 

Terms  of  court;  number  of;  times  of  holding;  P'jceeding  must  be  giv^  the  State  Comptroller 

I               ^r^oZ^^  w^Z^i^^  at  reaoec^  ^^^^  *  judgmoit  or  order  is  made  passing  the 

L          Rl%S^Aallbl\h^^  accounts  of  such  trustees. 

\              Supreme  Court,  Bronx  County,  to  be  known  RULE  X 

I              respectively  as  Trial  Terms,  Parts  I,  II  and  III,  t^     -.^    ..        tr     j  r«.^, 

I               and  one  Equity  Term,  to  be  known  as  Special  Registration  of  Land  TiUe 

j               Term.    Each  of  these  terms  shall  commence  on  .  A.    A  petition  for  registration  of  title  to  real 

the  first  Monday  of  January,  February,  March,  property  made  under  the  Real  Property  Law 

April,  May,  June,  October,  November  and  De-  (chapter  52  of  the  Laws  of  1909)  as  amended 

cember  in  each  year  (except  that  w^hen  the  first  must  be  made  at  the  Speciid  Term  of  the  Su- 

Monday  is  a  legal  holiday  the  term  shall  com-  preme  Court,  in  Bronx  County,  which  is  hereby 

mence  on   the  day  following).     In  addition,  designated  for  this  purpose  the  "Title  Part"  of 

Trial  Term,  Part  1,  and  Special  Term  shall  each  the  said  court  under  jsection  371  of  the  said  act, 

hold  a  term  during  July,  August  and  September  and  the  Justice  of  the  Supreme  Court  from  time 

in  each  year,  and  all  terms  shall  continue  to  the  to  time  assigned  to  the  Special  Term  is  hereby 

Friday  preceding  the  first  Mondav  of  the  follow-  designated  as  the  justice  to  have  general  super- 

ing  term,  or  until  the  term  shall  be  adjourned  vision  and  control  of  the  business  coming  under 

wi^out  day.  the  act  in  the  County  of  Bronx,  and  all  petitions 

The  terms  shall  open  at  10  A.  M.  on  each  to  raster  title  to  real  property  imder  the  act 

trial  day  during  the  term,  and  shall  continue  in  must  be  returnable  at  the  said  "Title  Part"  of 

session  until  4:30  P.  M.    Applications  for  the  the  Special  Term. 

trial  of  criminal  causes  and  the  disposition  of  B.    The  sur\'ey,  map  or  plan  to  be  filed  by  f 

such  causes  shall  be  made  to  the  justice  holding  petitioner  subject  to  the  approval  of  the  Q)t] 

Trial  Term,  Part  I.    (Am.  1917)  if  not  filed  with  the  petition,  shall  be  filed  w 

RULP  VIT  ^^^  examiner  of  title  at  least  fourteen  days  I 

Kuus  vu  £qj^  ^Yie  return  day  designated  in  the  notice 

Motions   and  ex   parte. — Motions   may   be  hearing, 

noticed  for  any  day  during  the  term.    The  order  C.    After  the  time  provided  in  the  notice 

to  show  caiuse  or  notice  of  motion^  with  proof  of  hearing  shall  have  expired,  or  within  such  f 

service  thereof,  must  be  filed  with  the  clerk  be-  ther  time  as  may  have  been  allowed  by  the  coi 

fore  noon  on  the  day  prior  to  which  it  is  noticed  if  there  has  been  no  appearance  or  answer, 

to  be  heard,  except  when  an  order  to  show  cause  petitioner  may  apply  to  the  "Title  Part"  of 

is  granted  returnable  in  less  than  three  days.  Special  Term  for  a  final  order  or  judgm^t 

tSS8 


SUPREME  COXmT— FIRST  JUDICIAL  DISTRICT,  BRONX  COUNTY      Rule  XI 

provided  for  in  the  act.    In  all  applications  for  E.   All  applications  f«  the  ooui-t   Tf           rt  fi 

final  order  or  judgment  the  applicant  must  pre-  cate  of  Tegurtration  has  been  ur     I        I  r  the 

sent  to  the  court  proof  b^  affidavit  that  all  the  provisioiisof  theact  mustbemadr         I       T  tie 

proviaiona  of  the  act  entitling  the  applicant  to  Part"  fA  the  Special  Tettn  hero    1             Icsif; 

BUCh  final  order  or  judgment  have  be^  complied  nated,  upon  notice  of  eight  day           II  i   rvona 

with.  intereeted  in  the  application      Ml     i  i  I      t  one 

D,     Where  an  anen-er  is  int«rposed  which  to  the  court  under  section  422  of  I            t  all  be 

raise!  an  isHie  of  fact  nhicb  in  an  action  relating  made  at  the  "Title  Part"  of  th              1  lerra 

to  the  title  to  real  property  would  be  triable  by  a  upon  ei^ht  d&ye'  notice  to  all  persi                  rest 

jury,  either  party  to  the  proceeding  who  is  en-  as  provided  in  that  section     All     i    I    il  nna 

titled  to  have  such  issue  aetermined  may  apply  made  under  section  428  of  the  t  I         II     Iw  he 

to  the  "Title  Part"  of  the  Special  Term,  within  made  at  the  "T  itlePart"  of  th      j         IT  enm 

twenty  days  after  the  issue  has  been  joined,  to  upon  eight  days'  notice  to  the  Cu       I       b  rlaio 

have  the  issues  framed  to  be  tried  b3^  a  jury  sa  and  all  other  parties  who  have  kf\         In  the 

provided  by  section  429  of  the  Civil  ftactice  proceeding  to  recover  for  loss  or  dam  iRe  ur  dep- 

Act.    The  trial  of  such  iesues  shall  be  had  and  rivation  of  real  property  out  W  tlio  assurance 

the  subsequent  proceeding  in  relation  thereto  fuDd  provided  for  by  the  act. 

shall  be  such  as  is  prescribed  by  the  Civil  (Added  June  20, 1918;  am.  Nov.  19,  1919.) 
Practice  Act.     After  such  issues  are  disposed 
of  either  party  to  the  proceeding  may  apply  t« 

the  "Title  Part"  of  the  Special  Term,  upon  RULE  XI 
«i^t  days'  notice  to  all  who  have  appeared  in 

the  proceeding  for  final  order  or  judgment.  Notice  of  trial  and  note  of  issue. — In  the 

and  on  such  application  the  court  shall  try  all  counties  of  New  York  and^  Brcn^.  where  a 

other  issues  in  the  proceeding  not  disposed  of  party  has  served  a  notice  of  trial  lun  I  lil'-ii  u  note 

by  the  jury,  or  may  refer  any  such  issues  undis-  .  of  issue  for  a  term  at  which  tiiv  ■  m-J'  ia  not 

posed  of  to  be  tried  by  a  referee.    Where  all  tried,  it  is  not  necessary  for  hiuj   r'  serve  a 

issues   have   been    disposed   of,    either    party  new  notice  of  trial  or  file  a  ne«-  U'<\>'  of  issue 

may  then,  upon  notice  of  eight  days  to  all  who  for  a  succeediag  term,  and  the  n 

have  appeared  in  '' '"  "    — '"  '"-  "        >     ■          ■^■-'  -> 

finaTonfer  or  iudf, _..   .__  .  . 

of  the  Special  Tenn.     (Subd.  D  am.  Dec.  12, 
1921;  in  effect  Jan.  3,  r 
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RULES  OF  THE  MX7NICIPAL  COURT  OF  THE  CITY  OF  NEW  YORK 

(Adapted  and  duly  approved  punuant  to  aeotion  8  of  the  directed  by  the  court;  and  in  a  district  where 

MunToipal  Court  Code.)  ^^^  ^^an  one  part  is  held  the  jusUce  calling  the 

Rules  1  to  26,  in  effect  September  1,  1915.  ^  calendar  shall  assign  causes  for  trial  to  a 

Rules  27  to  32,  in  effect  October  23, 1915.  disengaged  part  in  the  order  in  which  they  ap- 

Rule  33,  in  effect  March  1,  1916.  P«ar  on  the  calendar. 


Rule  34,  in  effect  January  19,  1916. 

RULE! 


RULE  VI 


Where  the  plaintiff  can  recover  judgment 

Court  shall  open  at  9  o'clock  in  the  forenoon,  upon  the  defendant's  default  in  pleading  only 

At  least  one  of  tne  justices  shall  be  in  attendance  upon  the  application  to  the  court,  the  clerk,  pro- 

until  4  o'clock  in  the  afternoon.    On  Saturdays  viding  the  plaintiff  appears  in  person,  shall  place 

one  justice  shall  be  in  attendance  between  the  the  cause  upon  the  calendar  on  a  day  not  less 

hours  of  10  o'clock  in  the  forenoon  and   12  than  three  nor  more  than  five  davs  after  the 

o'clock  noon  in  each  borough  in  a  district  to  be  expiration  of  the  time  within  which  the  defen- 

designated  bv  the  board  of  justices  for  the  trans-  dant  mi^t  have  appeared,  and  shall  notify  the 

action  of  such  business  as  ma}r  be  determined  by  plaintiff  oy  mail  of  the  date.    Where  the  plain- 

a  justice  of  this  court.   ^During  the  months  of  tiff  has  appeared  by  attorney  the  derk  shall 

July  and  August,  court  shall  Be  held  on  such  place  such  cause  upon  the  trial  csdendar  for  a 

days  as  the  justice  presiding  in  each  district  may  day  to  be  fixed  by  tne  attorney  in  a  notice  to  be 

designate.                '  filed  with  the  clerk,  such  date,  however,  to  be 

RULE  n  ^^^  ^^^  ^^^  three  days  from  the  filing  of  the 

..     .        ,                   ,                       ,  notice  unless  otherwise  directed  by  the  court. 
In  a  district  where  more  than  one  part  has 

been  established    the   trial   calendar  shall  be  RULBVII 

called,  and  precepts  in  summary  proceedings,  u     j       j         j 

orders  to  show  cause  and  notices  of  motion  shall  Where  the  defendant  does  not  appear  by 

be  returnable  in  part  one.    The  call  of  the  cal-  attorney,  he  must  at  the  t ime  of  answoing  give 

endar  shall  preceae  the  transaction  of  any  other  *"»  address  in  writmg  to  the  clerk. 

business.    Motions  shall  be  hefuxl  immediately  ^^ 

after  the  call  of  the  calendar.  RULE  YIU 

If  the  summons,  or  the  summons  and  oom- 
RULE  m  plaint,  is  not  filed  in  the  oflBice  of  the  derk  as 
The  clerk  in  each  district  shaU  prepare  a  daUy  provided  by  subdivision  3  of  section  22  or  W 
trial  calendar  which  shaU  be  posted  in  the  derk's  section  23  of  the  Mumcipal  Court  Code,  the 
office  two  days  in  advance.  Causes  shaU  be  defendant  may  withm  the  time  Imuted  for  join- 
placed  on  the  trial  calendar  according  to  their  ^^  ?Mue,  on  complying  wiOi  subdivision  3  of 
dates  of  issue.  Adjourned  causes  shallbe  placed  section  78  of  the  Municipal  Cwrt  Code,  file  the 
on  a  subsequent  trial  calendar  in  the  order  in  copy  of  the  suimnons,  or  of  the  summons  and 
which  theyhave  been  adjourned .  complamt  served  upon  him   together  with  an 

aindavit  of  such  service.    Upon  the  request  of 

RULE  IV  the  defendant  the  clerk  must  thereupon  dismis 

.        .  1      1     J      .  the  action  and  in  a  proper  case  tax  costs  on  such 

Causes  shall  appear  on  the  trial  calendar  m  dismissal,  or  the  defeinlant  may  have  other 

the  following  order:                              ,  ,    ,    .  appropriate  rdief. 

(a)  Causes  m  which  judgments  on  default  in 

pleading  must  be  rendered  on  application  to  the  RULE  IX 
court 

(b)  Actions  for  wages  There  shall  be  in  each  district  a  calendar  of 

(c)  Other  actions  in  which  the  amount  claimed  causes  reserved  generally  on  wWch  calendar  the 
does  not  exceed  fifty  dollars.  c}erk,  unless  otherwise  directed  by  the  court, 

(d)  Summary  proceedings  to  recover  posses-  shall  place  any  cause  after  the  same  shaU  tove 
sion  of  real  property.  *^«^  ^^^^  times  on  the  trial  oal^dar     Any 

(e)  Hearings  on  objections  taken  under  sec-  eause  may  be  placed  on  such  calendar  by  oon- 
tions  88  and  89  of  the  Municipal  Court  Code.  sent,  or  upon  stipulation  of  the  parties.   Ci     e 

(f)  Causes  marked  for  a  preference  by  the  may  be  restored  to  the  trial  calendar  on  1     e 
court  on  a  preceding  day.  oays'  notice,  or  on  consent  of  ^e  parties, '.     a 

(g)  Actions  on  a  written  instrument  for  the  day  to  be  fixed  by  the  court.    Before  an  ac     n 
payment  of  money  only.  sha^  K^^*^®?*  ^^  *.^?  ^^  purwian     o 

(h)    Causes,    not   herdnabove    enumerated,  section  126  of  the  Municipal  Court  Code     e 

appearing  for  the  first  time  on  the  trial  calendar,  clerk  shall  ^ye  such  notice  to  the  parties  f '     e 

(i)  Adjourned  actions  in  causes  not  herein-  court  may  direct, 

above  enumerated.  _.  _^  __  _ 

RULE  V 

A.uA^  T  jfy^^  defendant's  time  to  move  or  answer      > 

Causes  shall  be  tried  in  the  order  in  which  suant  to  subdivision  five  of  sdction  78  ol     le 

they  appear  on  the  calendar  unless  otherwise  Municipal  Court  Code  shall  not  be  exten'^<'     y 
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an  ex  parte  order  for  more  than  three  days,  and  aa  public  records,  all  papers,  documents  or  rec- 

when  said  time  shall  have  been  extoiaed  by  oros  which  he  is  required  by  law  or  by  the  rules 

stipulation  or  order  for  three  days  or  more,  no  or  resolutions  of  the  Board  of  Justices  to  keep, 

further  time  shall  be  granted  by  order,  except  which  records  shall  be  open  for  public  inspection, 
upon  notice  to  the  adverse  party  of  the  applica- 
tion for  such  order.  RULE  TTY 

RULE  XI  The  office  of  the  clerk  shall  open  at  8:45 

A   »^n»^»«  »;»,v»  *v»«  ^«-*  fi.^k^*  *i,r^^  *rv    o'clock  in  the  forenoon  of  each  day  and  shall  re- 

A  consent  giving  the  court  furtner  time  to    _,_•    ____  ^.^  xk«  ^^r^^^;^^  ^vT  k„«;««.»o«  „,.4^;i 

m^^A^^  i,.A..^^z^4.Z^A,^:A^  «  *v«o>4.iVn  tto  *«w>«,^/iayi    mam  open  tor  tne  transaction  of  Dusmess  until 

m^t^  in  writing  or  noted  upo^  the  nun«t«  of  ^^^''^^ "fdy  ^d  ''Z^.  XinTthich 

months  the  office  shall  close  at  2  o'clodc  in  the 
RULE  XII  afternoon.     The  clerks  and  other  employees 

shall  report  for  duty  promptly  at  the  places  to 

(a)  Motions  may  be  brought  on  for  hearing  on  which  tney  are  assigned  at  8:45  o'clock  in  the 
not  less  than  three  da3r8'  notice  unless  otherwise  forenoon  of  each  day.  and  shaJl  be  in  attendance 
directed  by  the  court.  until  the  close  of  the  office  or  such  later  time  as 

(b)  Ex  parte  applications  may  be  made  to  and  may  be  required  to  complete  the  business  of  the 
granted  bv  any  justice.  The  affidavit  shall  day,  or  as  the  court  may  from  time  to  time  di- 
state  whether  any  previous  application  has  been  rect. 

made  for  such  order,  and  if  made,  to  what  justice 

and  what  order  or  decision  was  made  thereon  RULE  XX 

and  what  new  facts,  if  any,  are  claimed  to  be  (a)  The  duties  of  the  deputy  clerks,  assistant 

^^^^'  clerks,  and  other  employees  shall  be  designated 

"DTTT 1?  viTT  ^y  ^®  ^^^^  ^^  conformity  with  the  statutes  and 

KUL£  Am  the  rules  of  this  court  and  subject  to  the  ap- 

All  papers  in  actions  or  proceedings  shall  be  proval  of  the  justices  of  the  district  to  which 

Bubmitted  to  the  clerk  of  the  district  in  which  they  are  assigned  or  a  majority  of  them, 

fluch  actions  or  proceedings  are  pending  and  it  W  The  attendants  shall  while  on  duty  wear 

ahall  be  the  duty  of  the  clerk  to  forwitfd  such  such  uniforms  and  badges  as  may  be  prescribed 

papers  promptly  to  the  justice  to  whom  they  are  ^y  the  Board  of  Justices.    The  interpreter  shall 

to  oe  submitted.  ^^^  ^^  official  badge  during  the  sessions  of  the 

court, 

RULE  XIV  (c)  The  stenographer  shall  be  in  attendance 

The  endorsement  of  the  name  and  address  of  ^1F"^8  .^^®  ^*^^  °^  the  court  and  at  such 
the  attorney  on  the  summons,  pleading  or  any   2%'  tunes  and  places  as  the  justice  to  whom 

other  paper  filed  in  an  action  siiaU  be  deemed  an   ^Vl^ff^^P^  P^^A^^^*     t  .u      ..    a    .    . 
appeakiwj  within  the  meaning  of  section  164  ^  ^^l  ^^  ^  t)e  the  duty  of  the  attendants  to 

of  theMunicipal  Court  Code.  °r'^\'S  "'"^f  '"Ji  ^^**>^^*  *t«  ^"^^^^  ^^^ 

'^  offices  thereof  and  perform  such  other  duties  m 

RULE  XV  connection  with  the  work  of  the  court  as  the 

justices  shall  require. 

All  copies  of  papers  which  are  to  be  included       (e)  The  clerk  shall  each  month,  at  such  time 

on  the  return  on  appeal  and  prepared  by  the   and  in  such  manner  as  required  by  law  and  the 


and  from  the  Mimicipal  Court  m  the  Boroughs  preceding  month  to  the  Comptroller  of  the  city 

of  Manhattan  and  the  Bronx,  shall  be  furnished  of  New  York.    A  summary  of  such  receipts  and 

by  the  appellant  to  the  clerk  at  the  time  of  filing  a  detailed  statement  of  the  business  of  the  court 

the  written  notice  provided  for  in  section  161,  for  the  preceding  month  shall  be  filed  with  the 

subdivision  one  of  tne  Municipal  Court  Code.  secretary  of  the  Board  of  Justices  not  later  than 

the  fifth  day  of  the  following  month. 

RULE  XVI  (f)  The  clerk  in  each  district  shall  keep  ac- 

In  case  of  the  death  or  disabUity  or  prolonged  «>"»i  <>^,^e  monevs  received  by  him  arid  from 

absence  from  the  city  of  a  justice  the  case  on  ^ay J;«  day  shaU  deposit  such  moneys  m  such 

appeal  may  be  settl^  by  the  justice  presiding  ^"^  5«  the  Comptroller  of  the  city  of  New  York 

in  part  one  in  the  district  in  which  the  judgment  ^^y  designate, 

was  entered  with  the  same  force  and  effect  as  if  ^ttt  -o  «^vt 

he  had  tried  the  case.  *"^^  ^^ 

The  clerk  in  each  district  shall  keep  the  follow- 

RULE  XVn  ing  books  and  make  therein  the  entries  herein- 

Precepts  in  summary   proceedings  must  be  below  directed.  ^a    \   ^ 

filed  at  least  one  day  before  the  return  day  ^  (?)  Books  to  be  known  as  the  cim«it  docket 

thereof,  unless  by  direction  of  the  court  they  are  ^]?- .  Each  page  m  each  book  shaU  be  num- 

made  returnable  on  the  same  day  as  issued,  or  ^jd  in  a  seri^  of  consecutive  numbers  for 

the  dav  after  ®*^^  ^^^  *^"  ^^  be  devoted  to  one  action. 

^  '  On  the  page  so  numbered  the  clerk  shall  enter 

DTTT  tt  TVTTT  ^^  ^^^^^  ^  ^^^  actiou  with  the  names  of  ^e 

KUUS  AVili  plaintiff  and  defendant  and  attorneys  in  full. 

It  shall  be  the  duty  of  the  secretary  of  the  and  in  chronological  order  the  dates  of  filing  the 

Board  of  Justices  to  safely  keep  in  his  poasessioD,  summons  and  pleadings,  and  the  verdict,  judg- 
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ment,  or  other  disposition  of  the  action  as  of  the  Whenever  a  paper  appertaining  to  any  action 

date  of  rendering  thereof;  also  all  orders  in  the  ao-  begun  prior  to  tne  first  day  of  September,  1915, 

tion,  and  the  date  of  the  appeal,  if  any^  together  is  filea  with  the  cl^k,  the  cl^  diall  upon 

with  the  disposition  thereof.    Specific  entries  receipt  of  such  paper  stamp  the  same  on  the 

shsdl  be  made  of  the  judgment,  the  costs  and  front  page  with  a  munber,  and  the  year,  and 

disbursements  as   taxed    and   the  prospective  shall  make  such  entries  in  the  current  docket 

disbursements  together  with  the  execution,  if  book  for  that  year  as  if  such  p£^>er  were  the 

issued,  or  transcript  if  given,  and  any  other  first  paper  filed  in  the  action,  and  the  clerk 

matter  affecting  the  judgment.     All  entries  shail  stamp  or  indorse  that  number  upon  eveiy 

shall  be  made   in    the    action    on  the  same  paper  in  said  action  theretofore  filed  in  h& 

page  of  the  docket,  except  in  actions  where  the  office,  and  shall  make  the  proper  entries  in  the 

entries  are  so  voluminous  as  to  require  one  or  docket  book  in  the  same  manner  as  if  such 

more  additional  pages,  in  which  case  the  entries  docketing  had  been  begun  witli  the  first  paper 

shall  be  continued  unaer  the  same  number  upon  in  such  action, 
other  pages  of  that,  or  a  subsequent  docket 

book,  references  thereto  being  noted  at  the  end  RULE  XXIV 

of  the  first  and  all  additional  pages.  "^^ 

(b)  An  alphabetical  index  of  all  actions  en-  Whenever  a  cause  of  action  and  all  papen 
terea  in  the  current  docket  books  during  any  relating  thereto  are  transferred  from  one  (Ms- 
year  shall  be  indexed  in  the  name  of  the  plain-  trict  to  another,  the  cl^k  in  the  district  to 
tiff,  or  where  there  is  more  than  one  plaintiff  in  which  the  action  has  been  transferred  shall 
the  name  of  the  plaintiff  whose  name  first  ap-  stamp  the  same  with  a  serial  number  and 
pears  on  the  sununons.  The  serial  number  of  the  year,  as  if  it  were  the  first  paper  filed  in  his 
the  action  as  it  appears  in  the  current  docket  office  and  shall  make  proper  entries  in  the 
book  shall  be  entered  opposite  the  name  indexed,  current  docket  book,  as  if  such  docketing  had 

(c)  An  alphabetical  mdex  of  all  judgments  en-  been  begun  with  the  first  paper  in  such  action, 
tered  in  the  current  docket  books,  on  which  an  Where  an  action  shall  be  transferred  from  one 
execution  is  issuable.  The  jud^ent  shall  be  district  to  another  for  trial  only,  the  clerk  of 
indexed  in  the  name  of  the  judgment  debtor;  or  the  district  to  which  the  cause  shall  have  bem 
where  there  is  more  than  one  judgment  debtor,  transferred  for  trial  shall  not  stamp  the  papers 
in  the  name  of  each  judgment  debtor.  The  with  any  serial  number  nor  make  any  entries 
jiame  or  names  of  the  judgment  creditor  or  in  the  current  docket  book,  but  shall  make  an 
creditors  shall  be  entered  oppKxsite  the  name  of  appropriate  minute  upon  the  general  or  trial 
each  judgment  debtor.  The  serial  number  and  calendar  and  shall  after  the  conclusion  of  the 
year  of  the  action  in  which  the  judgment  was  triaJ  upon  the  rendering  of  the  verdict  or  re- 
rendered  shall  be  entered  opposite  the  name  in-  ceipt  of  the  justice's  decision  forUiwith  remit 
dexed.  all  the  papers  in  the  action  to  the  derk  erf  the 

(d)  A  docket  book  of  summary  proceedings  district  from  which  the  same  has  been  trans- 
in  which  shail  be  entered  the  date  of  the  precept,  f erred. 

the  time  of  its  return,  the  date  of  filing  of  other 

§  leadings,  the  particulars  of  the  final  order,  the  RULE  XXV 

ate  of  the  issuing  of  a  warrant  and  to  whom  .        i-     u     ci-         r                   i 

I               the  same  was  issued,  the  return  thereof  and  the  The   notice  of   the   nluif  of   an  appeal  as 

I —          particulars  of  such  return.    Such  docket  book  providwi  by  section  157  of  the  Municipal  Goifft 

shall  contain  an  index  of  each  proceeding  to  be  Code  shall  be  given  by  Uie  clerk  immediately 

entered  in  the  name  of  the  petitioner.    The  re-  upon  the  filmg  thereof  by  mailing  a  pr«)aid 

quirements  as  to  indexing  and  numbering  for  poetal  card  to  the  attorney  for  the  respondent, 

actions  shall  not  apply  to  summary  proceedings,  addressed  to  his  office,  or  where  the  respondcait 

has  not  appeared  by  attorney,  to  the  respondent 

■DTTTir  VYTT  *^  ^^®  adoress.     A  minute  of  the  mailing  of 

RULE  XZH  guch  notice  rfiall  be  entered  in  the  current 

It  shall  be  the  duty  of  the  clerk  to  enter  upon  docket  book, 
the  general  calendar  provided  for  by  section 

95  of  the  Municipal  Court  Code  the  date  on  RULE  XXVI 

which  each  cause  is  placed  upon  said  general  ,    ,  ^,                     ,     ,       .     ,        *  .i_    .  •  » 

calendar  and   the  date  upon  which  it  shall  (a.)  The  stenographer's  mmutes  of  the  tn^ 

first  be  placed  on  the  trial  calendar,  together  shall  be  transcnbed  and  typewritten  on  such 

with  the  serial  number  of  the  cause.  paper  and  m  such  manner  so  as  to  conform 

with  the  rules  m  that  respect  which  may  from 

■oTTTT?  ^^,,,  time  to  time  be  adopted   by  the  Appdlate 

RULE  XXm              ^  Terms  for  the  First  and  Second  Departments,. 

The  clerk  shall  upon  receipt  of  the  first  paper  respectively, 

of  an  action  to  be  filed  in  his  office  stamp  the  (b.)  The   fees    of    the    stenographer   for 

same  upon  the  front  page  with  one  of  a  series  transcript  of  his  mmutes  pursuant  to  sectw 

of  consecutive  numbers  and  the  proper  year  177  of  the  Mumcipal  Court  Code  shaU  be  d 

and  immediately  make  an  entry  in  the  ciurrent  posited  ^^ith  the  clerk  of  the  district  where  V 

docket  book  as  provided  by  rule  twenty-one.  action   or  proceeding  is  pending,   who  up< 

All  papers  thereafter  to  be  filed  in  the  action  filing  of  the  transcript  shall  pay  the  ainou 

shall  bear  the  same  number  and  year  as  the  deposited  to  the  stenographer.     The  depos 

first  paper  filed  as  aforesaid.     Each  number  must  be  made  by  the  appellant  withm  fi 

shall  constitute  a  part  of  the  title  of  such  action,  days  after  the  filmg  of  the  notice  of  app^ 

After  the  action  shall  have  received  a  number  provided  by  section  157  of  the  Mumcipal  Coi 

the  clerk  is  authorized  to  refuse  to  receive  or  Code,  and  within  ten  days  after  such  depo 

file  any  paper  upon  which  the  number  and  the  stenographer  must  file  the  transcnpt  of  i 

year  assigned  thereto  does  not  plainly  appear,  minutes  with  the  clerk. 

ISM 
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RULE  XXVn  chaptCT  21  of  the  Code  of  Civil  Procedure, 

Where  a  demand  for  a  transfer  of  an  action  .  ^J     \"^  ^^^  amount  as  the  court  or  a 

to  the  proper  district  has  been  filed  in  accord-  ^^^^^  tho-eof  may  direct,  but  in  no  case  less 

ance  with   subdivsion  2  of  section  17  of  the  '  ^5? .  twenty-five  dollars.     An  order  to  give 

Mumcipal  Court  Code  the  application  for  the  »«<"<^»opal  security  may  be  made  by  the  court 

transfer  must  be  made  to  the  court  on  notice  °^  ?otice,  from  time  to  time,  as  provided  in 

to  the  plaintiff.  ?^i*^^  ^^76  of  the  Code  of  Civil  Procedure 

(Added  1916,  in  eflFect  Jan.  19,  1916.) 
RULE  XXVlll  

^    Where  two  or  more  defendants  are  joined  ^^^  ^"^^ 

in  an  action  the  plaintiff  shall  file  the  summons  ^  All  actions  for  rent  or  for  the  rental  value  of 

or  tne  summons  and  complaint  with  proof  of  the  use  or  occupation  of  premises  used  for 

ff^-?li^^^  u5?  .^"*  /efendant   served   as  dwelling  purposes  and  aU  actions  for  damages 

required  by  subduTsion  3  of  section  22  of  the  alleged  to  have  been  sustained  through  the 

Municipal  Court  Code  and  shaU  file  proof  of  holding  over  of  the  occupant  of  such  premises 

aervice  upon  the  other  defendants  within  two  after  the  expiration  of  his  term  shall  be  broueht 

days  after  service  upon  each  of  them.  in  the  District  withm  which  the  premises  are 

situated.    Whenev^-  a  failure  to  comply  with 

,    111111?  YTTY  •.      '^^  ®?^  appear,  the  Court  shall  upon 

AAIA  Its  own  action  or  upon  motion  of  the  defendant 

Where  the  clerk  is  required  '               '    '      rf'""'-  ♦*>«  — ««i~:--.   — -.u  _...     ... 

ment  forthwith  upon  the    " 


»"^="w  xuibuwibu  upon  uie  aeienaant's  tallure  7/     .^  ^^ca*^,  umoss  ine  aezenaant  Dy  stipula- 

to  answer  pursuant  to  section  80  of  the  Mu-  "^'^  ^  writmg  to  be  filed  with  the  Clerk  or  in 

nicipaJ  Court  Code,  the  plaintiff  may  at  any  ?P*^  .^"^t  consents  that  the  action  remain  and 

time  before  entry  of  judgment  file  with  the  P®  ^^^^  *^  the  District  wherein  the  same  has 

clerk  a  request  in  writing  not  to  enter  judg-  "^"  brought.    (Added  Oct.  5,  1920.) 
ment  aeainst  onp  nr  mnra  Hofon<^onfa  ar«<^;A^w^ 


ment  agamst  one  or  more  defendants  specified 
m  said  request.  Upon  the  filing  of  such  a 
request  entry  of  judgment  shall  be  postponed 

M^S.^"'*^  "^  ^  ^"^^^^  "^"^  *°  "^*^"        RULES  ON  ARBITRATION 

RULE  XXX  .  J^^E  I 

Where  the  clerk  upon  defendant's  failure  The  parties  to  any  controversy,  except  in- 
to answer  must  ascertain  the  amount  due  to  ^^ts  and  incompetents,  may  submit  the  same 
the  plaintiff  before  entry  of  judgment  as  re-  ^^'  arbitration  to  a  Justice  of  this  court,  or  to 
quired  by  section  80  of  the  Municipal  Court  any  other  person  upon  whom  thev  shall  agree. 
Code,  the  plaintiff  shall  file  a  statement  setting 

forth  the  facts  constituting  the  cause  of  action.  PUTp  n 

:nie  statement  must  be  made  by  the  affidavit  *^^^^  ix 

of  the  pereon  specified  in  section  525  of  the  .  '^^^  persons  desiring  an  arbitration   shall 

Code  of  Civil  Procedure.  sign  a  consent  which  shall  contain  the  name  of 

the  arbitrator,  a  brief  recital  of  the  nature  of 

TiTTT«  ^o^tr^'  **^®  controversy  to  be  determined  and  a  state- 

KULE  XXXI  ment  that  they  will  abide  by  these  rules.    The 

Where  a  notice  of  special  appearance  is  filed  ?^^\  ?i^^  V.  ?^^.  ^.t^  the  clerk  of  one  of 

pursuant  to  subdivision  8  of  section  78  of  the  tne  districts,  which  district  shall  be  the  proper 

Municipal  Court  Code  the  hearing  shall  be  strict  for  all  further  proceedings,  and  a  copy 

brought  on  in  the  manner  provided  by  section  thereof  shall  be  given  by  the  parties  to  the 

95  of  said  code  for  bringing  a  cause  on  for  trial,  ^^^trator.  r>Tnj?  m 

RULE  XXXn  The  arbitrator  shall  forthwith  proceed   to 

The  notice  of  trial  required  by  section  95  of   ^®ar  the  controversy.    He  shall  not  be  bound 

the  Municipal  Court  Code  to  be  filed  with  the   ^y.  t^e  rules  of  evidence,  but  may  receive  such 

clerk,  must  be  so  filed  at  least  three  days  before  evidence  as  seems  to  him  equitable  and  proper. 

.the  date  fixed  for  trial.  Either  party  may  be  represented  by  counsel, 

but  no  record  of  the  proceedings  before  the 
RULE  mnrm  iarbitrator  shall  be  kept.    No  expense  shall  be 

ncurred  by  him  except  upon  the  consent  in 
Where   both   parties   appear  *  by    attorney,    writing  of  the  parties, 
jpies  of  all  pleadings,  notices,  demands  and 

bher  papers  in  an  action,  which  are  required  RULE  IV 

o  be  filed  with  the  clerk,  shall  be  served  by 

he  attorney  filing  the  same  upon  the  attorney  After  the  first  hearing  neither  party  mav 
or  the  adverse  party,  with  notice  of  the  date  withdraw  from  the  arbitration  unless  both 
f  filing,  within  one  day  of  the  date  of  such  parties  consent  to,  or  the  arbitrator  directs  a 
ling.     (Added  1916,  in  effect  Mar.  I,  1916.)    discontinuance  of  the  proceedings. 

RULE  XXXIV  RULE  V 

The  security  for  costs  which  plaintiff  may       The   arbitrator   shall   make   his   award    in 
5  required  to  give,  as  prescribed  in  title  3  of  writing  and  file  the  same  forthwith,  together 
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with  his  opinion,  if  any,  with  the  clerk  of  the 

proper   district.     Unless   both   parties   file   a         RULES  ON  CONCILIATION 
request  in  writing  not  to  enter  judg;nient,  the 

clerk  g^all  within  two  days  after  the  filing  of  RULE  I 

the  award  enter  judgment  in  accordance  there- 
with, provided  the  awturd  has  been  filed  within  Any  person  having  a  claim  which  in  his 
thirty  days  from  the  date  of  filing  the  consents  opinion  may  be  adjusted  without  resort  to  an 
The  time  wiUiin  which  the  clenc  shall  enter  action  at  law  may  apply  to  the  cLeA  in  any 
judgment  may  be  extended  by  a  stipulation  in  district  for  the  issuance  of  a  notice  of  con- 
writing  for  a  further  period  of  not  to  exceed  ciliation. 
thirty  daj's. 

RULE  n 

RULE  VI 

The  derk  shall  inmiediatdy  fix  a  date  for 

The  clerk  in  each  district  shall  keep  a  docket  hearing  and  inform  the  applicant  of  such  date 
wherein  proper  entries  of  aU  proceSings  sKaU  ^hen  the  request  for  the  notice  is  prraentwi  and 
be  made.  ^^  forthwith  mail  the  notice  to  the  advene 

party  at  the  address  given  by  the  applicant. 
RULE  vn  ^^  least  three  days'  notice  shall  be  given,  ex> 

elusive  of  the  day  of  mailing:     The  hearing 

No  fees  or  disbursements  of  any  kind  shaU  shall  be  had  in  any  district  v^ch  the  api^cant 

be  demanded  or  received,  except  as  herein-  may  specify, 
above  provided. 

Forms. — The  consent,  award  and  judgment  RULE  TTT 
must  be  in  substantially  the  following  form, 

the  blanks  being  properly  filled:  Hearings  of  conciliation  shall  be  had  in  eadi 

district  on  such  day  or  days  of  each  week  as 

Consent.— Municipal  Court  of  the  City  of  the  justices  of  each  district  may  demgnate. 

New    York,    Borough    of    ,  Where  there  is  more  than  one  part  of  the  court 

pigtrict.  established,  the  hearing  shall  be  had  at  Part  I. 

We,   residing  at   t>ttti?  tv 

and     residing    at  RULB  IV 

i,L'^r\^ilJ.^4^^^i^V^^^^lA^^S^^J^\^^'f^^^^^        The  cases   in    conciliation   shall   be  heard 
W  ^nf^I^  a^fW  1^^^^  informally.    The  justice  hearing  the  case  shall 

^T^^f%^^^^^r^r^^   in   eudcavor  to  effect  an  amicaW?  and  equitable 

acJ^i^'wi^^thf X'^K^  S^^^SSon^^^^it^^iSS'^S^^^^ 

Court  of  the  City  of  New  York  and  do  hereby   ^ted'T^^n^but '^^«^ 

l^'^h^L^'f^h''^  "^'^  "^"^  '^^  ^""^  ""^   ceedin ^before  h'im  shaU  be  kept.     He  &dl 
wUl  abide  by  them.  ^^^  be^ound  by  the  rules  of  evid^oe,  but  may 

receive  such  evidence  as  seems  to  him  equitable. 


Dated ,  19...  RULE  V 

Award. I     the  arbitrator  The  Justice  shall  direct  the  clerk  to  make  an 

appointed   pursuant  to  a  consent  signed  by  entry  in  the  docket  hereinafter  referred  to.  of 

and                       and  filed  in  the  ^®  terms  of  the  settlement  or  of  the  failure 

office  of  the  clerk"  oif  the  Municipal  Court  for  thereof.    No  judgment  or  order  enforceable  by 

the  ... .  District,  Borough  of ,  process  of  law  shall  be  rendered  or  made  by 

on  the day  of. . .,  191. .,  to  hear  and  de-  ^^  Justice. 

termine    the    controversy    Uierein    specified, 

hereby  certify  that  I  have  h^trdthe  parties  RULE  VI 

mitSiV'^h^^^  The  Justice   before  whom   the  hearing  in 

mitted  by  them  and  find  and  decide  that  conciliation  was  had  shaU  not  take  part  many 

trial  between  the  same  parties  involving  the 
same  controversy. 


Dated  New  York, ,  191 


RULE  vn 

•  ■  • '. The  clerk  of  each  district  shall  keep  a  dod^et 

Arbitrator.       wherein  projser  entries  of  all  proceedings  6^*1* 
ys,  J ^1      be  made.    Such  record  may  not  be  onere 


arbitrator,  fil^  on  the day  of  ^^^  ^^  *^^  controversy. 

,   191 .. ,  judgment  is  entered  ♦  in 

favor  of    against    for  RULE  VIII 

the  sum  of dollars  ($....).  If  the  hearing  is  to  be  had  in  a  district  o 

Dated ,  19. . .  than  wherein  the  notice  has  been  issued, 

clerk  issuins  the  notice  shall  forthwith  n< 

LI'  in  writing  <£e  clerk  of  the  district  in  which 

Clerk.  hearing  is  set,  of  the  names  of  the  parties 

*  (or  insert  sueh  other  judgment  in  aooordanee  with  the  the  dates  of  mailing  the  notice  and  of  the  fa 

•ward).  ing. 
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Rules  IX 


RULE  IX 

Partiee  appearing  voluntarily  nuiy  submit 
their  oontrover^  to  a  Justice  for  conciliation, 
without  the  issue  of  a  notice,  but  otherwise 
subject  to  these  rules. 

Form. — The  notice  of  conciliation  shall  be 
in  substantially  the  following  form,  the  blanks 
being  properly  filed: 

Municipal  Court  of  the  City  of  New  York, 

Borough    of     ,     

District. 

To  


,  residing  at   , 

having   presented   a   claim   against   you   for 

amounting    to     

DoUaiB,  you  are  hoeby  requested  to  appear 
before  a  Justice  of  this  Court  at  the  Court 

House  of  District,  Borough 

of situated  at 

on  the day  of > 

191..,     at     M.,    for    the 

purpose  of  an   amicable   adjustment   of  the 
controvert. 


aerie. 
Dated  New  York, ,  191. . . 


i 
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RULES  OF  THE  CITY  COURT  OF  THE  CITY  OF  NEW  YORK 

(In  effect  Jan.  1, 1912.)  placed    thereon,    unless   postponed    for    legal 

cause,  shown  by  affidavit. 
RULE  I  Special  Calendar  for  Commercial  Causes. — 

Trial  Term8.-Each  Trial  Term  shall  begin  \?^  o^'^  ""IT  «"i^^  Genmd  Calendar,  or 

on  the  first  Monday  of  the  month  for  whicfrt  I^tu^T^t^^^^^^J!^.*^?;'!^^^ 

is  assigned,   and  be  continued  untU  and  in-  J^^Pi^^^f,  ffe.n^  ^mXLISf f  „f^W 

eluding  the  Friday  preceding  the  first  Monday  ^^f^  ""^iL^    Z  ^^S^^^n^^ 

of   th^  following   month,    Onless   the  Justi<i  ^',^°  J^^^V^r '*h»  ~nf T  M~  ^?*^^ 

presiding  shall  wntinue  the  term.     No  Trial  ^^f"*'  SLJ?'  ttTL^^^h^  ^  Z 

Term  slSjl  be  held  during  the  months  of  July,  PSTT^J^r^^ii.  infni?  "f  L^^  JS 

August  and  September,  except  as  hereinafter  '^'Y«^' ,?'  ^Z  ^°°^  '^*^*^    '/*^'  **^  *^ 

DrfBcrib«i    ThpTustioi  fliwi<m«l  to  the  Snecial  *"^  debvered,  or  on  a  guaranty,  or  upon  a 

^^  5^„/rvl  ™!S.rt.r^^^„  A..^^i./^  Poicy  <rf  insurance,  or  for  work,  labor  and 
lerm  dunng  the  months  of  July,  August  ana    L._^„„   ^-.Lioi,™  „V  ««   .„!.:»»  t^  k..-...!.  «* 

September,  ^th  a  jury,  or  without  where  none  ^^  ^iTZl^n?  ^^,L!^t^Tt,^ 

b  requireci  by  the  parties,  may  try  "marine  «»»t™ct  of  employment,  any  party  to  a  cauae 

cas^'  or  anv  CMC  in  which  thedefendant  mav  ^^J"'  "P*"*  P"^^  °^  e&eviee  of  a  copy  th«eof 

h^f^rd^  oT^  J^^ti^e^f  ?his*^S^  b^^W  "SZSif  fh^TH^^'  fif.  ^^'fh7^^ 

=e"cij±±^'^1  fhi'^a^'lL'Se  cK^o  L^^^^^cf thaTl^^b^ 
wnen  the  circumstances  oi  the  cade  are,  in  the  ^f  xl^^^  ^•x,,^,^.^*.^^  k^«^;««K^„^  ««^  «k.* 
:ii/4»^»»4.  «f  ««;j   Tii«4.;»^    «„«i,  ««  4.^  a^L^^t^a  ^    of    those    enumerated  heremabove,    and    that 

ife^tj^l  It  ft.r?hi^;^^f  1f,.Hi^S  in    the  same  is  moved  as  a  Commercikl  Calendar 
.  S^^lhe^jSfT^^^rthe  sSciS    StS^'ca^rS  ttsS^Sj^ 

i^^'Saf  S^^^Tf  '^^^t^'  ^^  "r^^v*'^    S^iciaTc^uTL^fhf  ffi^in'^S'sJdh 

i^.^*^*^  '"^"'J'oi"^  ^^^  ^fV  ^^,ai^*7-  '  notices  are  filed.  Such  calendar  shall  be  called 
ISTU;  Dec.  7,  1915,  m  effect  Jan.  1,  1916.)  ^  p^  jjl^  ^^  ^j^^  ^^^^^^^  ^^^^  ^^  ^ 

"RITLE  n  disposed  of  at  Parts  III,  IV  and  V.     If  the 

KULrf^  u  party  who  has  moved   the  cause  as  a  Com- 

Special  calendar  for  short  causes;  for  com-  mercial  Calendar  cause  shall  not  be  ready  to 

menial    causes. — ^There    shall    be    a    special  proceed  with  the  trial  when  the  cause  is  called 

calendar  to  be  called  in  Part  I,  Trial  Term,  for  for  trial,  the  court,  in  its  discretion,  may  allow 

the  trial  of  actions  placed  thereon,  pursuant  an  adjournment  or  send  the  cause  to  tne  foot 

to  the  following  direction:  The  justice  assigned  of  the  Trial  Calendar,  or  direct  a  dismissal  or 

1                  to  Part  I,  Trial  Term,  shall  send  such  causes  inquest,  or  otherwise  dispose  of  the  same  as 

as  are  placed  on  this  special  calendar  to  Part  justice  may  require.    Whenever  there  shall  not 

II,  Trial  Term,  for  trial.    In  case  Part  II  shall  be  sufficient  causes  on  the  Calendar  for  Com- 

I                  not  have  business  enough  to  occupy  it  during  mercial  Causes  to  occupy  the  time  of  the  courts 

court  hours,  causes  from  the  regular  calendar  held  in  Parts  III,  IV  and  V,  causes  shall  be 

at  Part  I  shall  be  sent  to  it  for  trial.     (Par.  sent  to  such  part  or  parts  for  trial  from  the  Day 

am.  Apr.  1,  1915.)  Calendar  by  the  justices  holding  Part  I.    (Am. 

In  actions  on  contract,  of  replevin,  or  for  Oct.  6,  1914;  Dec.  5,  1916;  Oct.  25,  1920,  in 

conversion,  where  a  note  of  issue  has  been  effect  Nov.   1,  1920.) 

filed  and  the  cause  noticed  for  trial,   either 

party  may  apply  to  the  Special  Term  on  two  RULE  m 

days;  notice  to  the  adverse  party  for  an  order  preferred  causes.— AppUcation  for  a  prefer- 
placing    the    cause    on   the   special    calendar.    ^^^  ^^^  ^^^^^  7^^*-^^  ^^  Cod^  ^  ^^ 

Upon    such    yphcation     If    It    satisfacto^^^^^  Procedure  must  be  made  in  Trial  Term,  Part 

f^Jf^r*"!  ^*f  ^*  *?1?  ^^f  pleadmgs  that  the  j   ^^  ^^^i^^  ^.j^^^^  ^^^  ^^^  ^y^^  ^^^ioe  of 

triil  of  the  action  will  not  occupy  more  than  J-^  agreeably  to  section  793. 

two  hours  and  that  no  good  reason  exists  why  *  ^^         -^ 

the  same  should  not  be  promptly  tried,  the  pttti?  TV 

Court  may,  by  order,  place  the  cause  on  the  KULJt  iv 

special   csdencfar   for   trial.     The   order   shall        Actions    transferred   from   other    Cour*«  — 

specify  the  number  of  the  cause  on  the  general  in  actions  transferred  to  this  Court  by 

calendar,  and  a  copy  thereof  must  be  filed  with  gent  from  other  Courts  of  record,  the  c 

the  calendar  clerk.    If  the  trial  shall  actually  filing  the  order  of  transfer  shall  file  witt 

occupy  more  than  two  hours  the  Court  may  clerk  of  this  Court    engrossed    copies  of 

in  its  discretion  send  the  cause  to  the  foot  of  summons  and  pleadings  in  such  action, 

the  general  calend/ir.  the   clerk   shall,   on   filing   such  process 

No  action  brought  for  the  recovery  of  less  pleadings,  enter  said  cause  on  the  trial  cal« 
than  $250,  which  could  have  been  brought  in 

the  Municipal  Court  of  the  City  of  New  York,  RULE  V 

will  be  advanced  to  the  special  calendar.  • 

All  actions  hereafter  advanced  to  the  special        Pleadings  furnished  to  Court;  duty  o 

calendar  shall  be  called  and  tried,  or  otherwise  tomey. — It  shall  be  the  duty  of  the  attc 

disposed  of,  in  the  order  in  which  the  same  are  by  whom  the  copy  of  the  pleadings  sha 

13M 
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funiished  for  the  use  of  the  Court  on  a  trial,  RULB  X 

if^rt^!S'^l^lSlSiS'  Jhioh^  fl^^\..^  Special  Tenn  for  tx  parte  business:  time  of 

^iZJt^  !^^^Z^  hTi^^nJ^'^a  8esSn8.-There  shall  ^e  a  Special  ¥erm  of 

atoUted  or  controverted  by  the  succeeding  ^  ^^^^  ^^^  ^^  transaction  of«  parte  busi- 

pieaui  g.  ^^  ^  y^  j^^^  ^^  ^^  g^  Monday  of  each 

RUI£  VI  month,  and  to  continue  to  and  including  the 

Saturoay  prior  to  the  first  Monday  of  the 

Cases  in  which  a  new  trial  is  ordered  at  following  month.   Court  shall  open  at  10  o'clock 

Appellate  Court. — In  lieu  of  the  pleadings  in  in  the  morning  and  shall  continue  in  session 

actions  wherein  a  new  trial  is  granted  the  party^  until  4  o'clock  in  the  afternoon,  except  Saturday* 

moving  the  case  for  trial  must  furnish  the*  on  which  day  the  Coiut  may  be  adjourned  at 

justice  with  a  printed  cojjy  of  the  i^peal  book  12  o'clock  noon,  and  shall  be  open  every  day 

and  a  copy  of  the  opinion  of  the  Appellate  in  the  year  except  Sundays  and  legal  holidays. 

Court  on  whose  order  the  case  is  remanded  This  Special  Term,  shall  be  known  as  Special 

for  the  new  trial.  Term,  Part  II.    The  Justice  assigned  to  Spe- 
cial Term,  Part  II,  shall  also  attend  to  the 

RULE  Vn  drawing   of  jurors    for    the    Trial  Terms  of 

Marine  cases.— Marine  cases  must  be  com-  ^wiiL*,^  ^f^k«««c  .«h  ««-.••*!«««  ♦«  w^ 

menced  (under,  the  Code)  by  summons,  and  a^J^^J^^?'?^^'^^.  V^^W^ 

ac'cSLS^rd.e"±^^^^^^  tt!^^Aipf^^ri^r^ 

fo^'aSr^ttertTe^uir^'db^^^^  "  S  °o^  fcf  W^Jv^J^r t  ^^^^ 

^a!  a^f  m"u^^itVtt^^;?a^^^^^^^  l^^^^iaf  T^^Tart"^^^^^^^ 

justice  presiding  at  Specif  Term  may  m  his  ^^J^f  to  appear  or  has  waived  noUce  of 

discretion  tranler  the  action  to  any  one  of  2TVZ^^"^l^r.TT^u""% 

the  Trial  Terms:  or  he  may  cause  to  be  im-  ™5'?  ^,  ™^^  *^  ^^*??  ^^™»  ^  ^^-    ^ 

panelled  a  juiy  for  the  purpose  and  try  the  «^^"  (°^  ^^^  examination  of  parties  or  wit- 

cause  at  Si^cJkl  Tenn;  kn/ siiid  tribunal  is  ""^^^  ^    supplementary    proceedm^    or    to 

herebv  decided  to  be  a  TVialTerm    for  liie  P^rpetuate  testimony  or  for  the  exammation  of 

S^  DuS^of  coMiderSn  P^^^«  ^^°^^  *"^  ^"^^  ^  "^'"^^  returnable 

^h  casM              considermg  and  determining  j^^^^.^  ^j^^  j^.^^   assigned   to   hold  Special 

Term,  Part  II.    No  ex  parte  order  of  reference 

RULE  VTTT  ^   supplementary  proceedings  will  be  made 

by  this  Court  or  any  justice  thereof. 
Jurisdiction. — Torts  committed  on  board  a 
foreign  ship  on  the  high  seas,  must  be  con-  RULE  ZI 
sidered  as  having  occurred  within  the  terri- 
torial limits  of  the  foreign  nation  to  which  the  No  extension  of  time  to  answer  for  more 
vessel  belongs,  and    the   parties    having  the  ^^^  two  days  will  be  granted,  unless  upon 
ship's  equipage,  though  actually  here^  are  still  notice  to  plaintiff's  attorney, 
deemed    witfajn    a   foreign    jurisdiction.       In 

such   case  the    Court,    having  discretion  to  RULE  Xn 

exercise   the   power,   will  decline   jurisdiction  «,,  ^    ^,  ^i     «„e.i.,«^/4    *^    c«x»o^«i    t^*^    f«^ 

unless  it  is  made  to  appear  either:  first,  that  t -JH  S^??*-^^'^°^5  nv    ^^^"H.  n^""   ^^ 

the  Dlahitiff  or  d^aid^Th^h^  rmih^v  Litigated  Motions  and  Chambers  shall  prepare 

^liP«^i   r.™   S!^I??i  u?f  i^-.!^*",.^  a  motion  calendar  for  each  day  of  the  term. 


lowid^  """""^       "^^  ^^^          ^"^"^  ^«  'et^  ^y  ^^'^^^  ^^^on,  id  furnish  a 

copy  thereof  to  the  New  York  Law  Journal  for 

RULE  IX  publication.    The  justice  presiding  at  Special 

Special  Term  for  litigated  motioos;  when  ^???  T^  «**?  *^  ^^  calendar,  on  a  day  for 

heli-There  shaU  be  a'^Special  Tenn'of  this  Y^±'^  ""iSn^J^^l  'h^*'™J?^*~?P^H! 

n^,-,^  t^^  *u^  1^^^-^^^  ^t  \\li^^i^A  •«.rx4,v«.«   4.^  thereon.     Motion   must   be  made  retumabie 

Court  for  the  heanng  of  htigated  motions,  to  ^^            ^     ^^  j^       ^j^    calendar  will  be 

commence  on  the  first  Monday  of  each  month  Z^Lu  a  l^J  AltZ.u  \.!.^^         ^mcuwu  wm  mc 

and  to  continue  until  the  Friday  preceding  the  ""^^^  ^^  ^^^^^*  ^^*«*^- 

first  Monday  of  the  succeeding  month,  which  "dtttit  ▼ttt 

term  shall  be  held  every  day,  except  Saturday,  RULE  Xm 

Sunday  and  legal  holidays.    Court  shaU  open  Orders    in    supplementary    proceedings,    to 

t  10  o'clock  m  the  morning  and  shall  continue  punish  a  judgment  debtor  for  contempt,  shall 

ptil  all  business  before  the  court  has  been  not  be  made  retumabie  in  less  than  three  days 

jspoeed  of.    This  Special  Term  shaU  be  known  f^m  the  time  of  service  thereof. 
9  Special  Term,  Part  1.    Dunng  the  months 

'hen    Trial    Terms    are    not   appointed,    the  RULE  XIV 
ustice  assigned  thereto  shall  also  be  assigned 

-)  hold  Special  Term,  Part  II.     Demurrers  Calendar    practice;    Trial    Calendar;    Day 

lall  be  heard  and  determined  at  Special  Term,  Calendar;  equity  causes. — ^At  least  eight  days 

BJt  I,  and  may  be  hrought  on  for  hearing  before  the  first  Monday  of  a  trial  term  or 

ion  the  usual  notice  of  argument  and  the  whenever  the  justice  assigned  to  Trial  Term, 

Ing  of  the  note  of  issue  provided  for  in  Rule  Part  I,  shall  direct,  the  calendar  clerk  shall 

JI.  prepare  a  Trial  Calendar  containing  so  niany 
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of  the  pending  causes,  on  the  General  Calendar  counsel  in  addition  to  the  cause  in  whidi  he  is 
as  the  justice  holding  the  Trial  Term,  Part  I,  designated,  and  in  all  causes  the  counsel  who 
shall  direct,  and  such  Trial  Calendar  shall  be  is  to  tnr  the  same  must  be  designated,  if  re- 
posted  in  the  calendar  clerk's  office  and  pub-  quired  by  the  oourt^  on  the  calf  of  the  Day 
lished  in  the  New  York  Law  Joiunal  four  days  Calendar.  Actions  m  whidi  new  trials  are 
preceding  the  day  set  for  filing  the  notice  here-  ordered  will^  upon  application  to  the  Special 
inafter  mentioned.  Any  psurty  to  a  cause  Term  for  Litigated  Motions,  upon  two  days' 
api>earing  on  such  Trial  Calendar  may  serve  notice,  be  placed  upon  the  Trial  Calenxlar 
notice  on  the  calendar  clerk  and  on  the  atr  without  filing  a  new  note  of  issue, 
tomeys  for  the  other  parties  to  the  cause  at  or 

before  4  o'clock  on  a  day  to  be  set,  following  •  RULE  XV 

not  less  than  four  days  after  the  first  publicar  „       „                              ^          ^       .    - 

tion  of  the  calendar  in  the  Law  Journal,  to  Miscellaneous;  fees  paid  to  the  derk  not 

the  effect  that  the  cause  is  to  be  marked  ready  returnable. — ^Fees   paid   ujwn   filing   not«  of 

for  trial,  but  if  no  party  shall  serve  such  notice  >«we  are,  so  soon  as  they  reach  the  hands  of 

the  cause  shall  be  marked  off  and  restored  to  tb®  clerk,  in  the  constructive  possession  of  the 

the  General  Calendar  and  shall  not  be  again  city  of  New  York  and  it  is  made  the  official 

published  upon  a  Trial  Calendar  until  the  last  duty  of  that  clerk  to  pay  them,  -i^th  (^er 

number   of   such   calendar   which   is   marked  lawful  fees  collected  by  vurtue  of  his  office, 

ready  shall  have  been  reached  on  the  Day  ^^  tbe  city  treasury. 
Calendar  for   trial.     Causes   appearing   more 

than  three  times  upon  the  said  Trial  Calendar  RULE  XVI 

ahall,  unless  such  notice  is  served,  be  placed  g^^j^    ^^   concerning   the    duties    and 

o^lS*"*  ^p^Tt^J?^  Calendar  as  the  justice  obligaS^s  of  the  clerk  oftSe  City  Ourt  of  the 

??if?^  *2  ^^n'JTKLT^^'^^^o^^f^^^-  Ci^of  New  York.-~l.  The  clerk,  on  assuming 

{Paragniph  am.  Oct.  8,  1912,  June  2,  1014,  m  ^'     ^^  ^^^  ^d  gj    j^  duplicate,  WsoaS 

effect  Sept.  1,  1914.)  of  office,  one  of  which  duplicates  shall  be  filed 

Day  Calendw-.— Said  clerk  shall  make  up  a  jn  the  office  of  the  city  clerk,  and  the  other  in 

Day  Calendar  for  each  dy  from  the  causes  for  ^^^  clerk's  office  of  this  Court,  and  give  a  bond 

which  a  notice  is  served  as  aforesaid,  upon  ^  j^^^  prescribed  by  law 

which  shall  be  placed  all  such  causes  marked  2.  The  derk,  or,  in  his  absence,  the  deputy, 

ready  from   the  previous  Trial  Calwidars  or  gh^U  make  statements  in  writing,  duly  veri&i 

remaining  undisposed  of  from  Trial  Calendars  by  his  oath,  of  aU  moneys  received  for  fees  or 

theretofore  posted  a^nd  publidied     Such  Dav  otherwise  by  him  as  said  derk,  and  shall  pay 

Calendar  shall  be  caUed  at  Trial  Term,  Part  I,  i^to  the  finance  department  of  the  city  of  New 

of  this  court  at  9.;45  a.  m.  each  day.    Three  y^k  aU  such  moneys  so  received  by  him  for 

causes  therefrom  shall  be  assigned  to  each  of  the  use  of  or  belonging  to  the  city,  as  re- 

the  several  tnal  parts    except  Parts  II.  Ill,  ^^^  ^y  j^w;  and  these  acts  shall  be  done 

Jm  f"^  .\  ^"^  o^?i^(?^^*P  xT^-  J^^<  once  in  each  and  every  month,  and  a  duplicate 

1914;  October  25,  1920,  in  effect  Nov.  1,  1920.)  ^f  g^ch  statements  in  writing,  also  duly  veri- 

Equity  causes  for  the   foreclosure  of  me-  fied,  shall  be  at  the  same  time  delivered  to  the 

the  Special 
a  voucher 

a  note  of  issue  therefor  with  the  calendar  clerk,  from  the  said  finance  department  showing  that 

Causes  shall  be  placed  on  such  calendar  in  the  such  money  has  been  actually  so  paid  over 

order  in  which  notes  of  issue  are  received,  after  the  auditing  and  approval  of  the  monthly 

Such  calendar  shall  be  called  in  Trial  Term,  statement  by  the  department. 
Part  III,  on  the  second  Monday  of  each  term 

and  the  causes  thereon  shall  be  assigned  for  RULE  XVn 

trial  dming  the  two  latter  weeks  of  the  term  r^««i.j„*  a;,^:^»^a  «♦  ivi.i  T.>^t«.  »Mrf»r. 

at  Trial  Term,  Part  IV.    All  applications  for  ^  ^™^*  ^'^^^^\^^A'^1^1^:: 

postponement  or  delay  of  the  trial  of  equity  tion.~Where  a  complaint  is  dismissed,  or  an 

causS.   shall   be  gov^ed   by   the   rula   aji  "^.gj»«*  f  ^''^S^A^  *  ^'^  I'TVk^^  ^ 

plicable  to  causes  on  the  Trial  Term  Caiendi^  J^  f,ot  be  ;e»J^'«\^'^_«2.^  ""L^^L^l^ 

(Paragraph   added    June   2,    1914;    and   new  but  Uie  facts  may  be  presented  to  the  justice 

5^T^El?^r"^^  ""-'^  ''''^  "^  ^^^^^  §IS»ofV'a^t  t^Sp^^T^,  ^"^o^ 

Wh^  a  cause  thus  set  down  on  the  CaU  ^^^  ^^^^^^  ^^^^• 

Calendar  on  any  Friday  as  "ready"  appears  RULE  TVTTT 
upon  the  day  Calendar,  it  must  be  tned  or 

go  to  the  foot  of  the  General  Calendar,  unless  Papers  to  be  filed  must  bear  index  number.— 

it  appears  by  affidavit  to  the  satisfaction  of  The  cleric  of  the  City  Court  of  the  city  of  ]     r 

the  justice  calling  the  Day  Calendar  that  the  York  is  hereby  authorized  to  inauguiate       i 

trial  cannot  with  justice  to  one  of  the  parties  maintain  in  his  office  an  alphabetical  inde     f 

proceed.     The  court  may  then  by  oraer  set  the  actions  and  special  proceedings  oommei     i 

the  cause  down  for  trial  on  another  day  in  the  in  the  City  Court,  which  shall  be  numb     i 

term  or  place  the  cause  on  a  subsequent  Trial  consecutivdy  for  the  year  in  vriiich  such  ac     a 

Calendar.  or  special  proceeding  is  commenced,  and  <     1 

In  no  event  shall  a  cause  on  the  Day  Cal-  pleading,  order,  affidavit,  judgment,  final  0     r 

endar  be  passed  from  day  to  day  on  account  or  other  paper  filed  in  such  action  or  s]       i 

of  the  engagement  of  counsel  for  more  than  proceeding  snail  be  filed  under  the  same  nui       '» 

two  days.    Not  more  than  two  causes  shall  be  so  that  in  the  index  book  provided  for       t 

held  "r^idy''  on  the  Day  Calendar  for  one  purpose  the  record  of  the  filing  shall  ap 
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Aftcor  the  action  or  apecial  proceeding  shall  have  RUL£  XIX 
received  a  number,  each  paper  med  therein 

ahall  have  indorsed  thereon  the  number  a»-  Settlement    of    orders     on    remittitur. — At 

signed  thereto,  and  the  clerk  is  authorized  to  least  three  days'  notice  of  settlement  of  all 

refuse  to  receive  or  file  any  such  pleading,  order,  orders   upon  remittiturs   from   the   Appellate 

Affidavit  or  other  paper,  including  the  judg-  Term  and  Appellate  Division,  Supreme  Court, 

znent  roll  or  final  order,   upon   which  suoi  shall  be  given  before  presenting  the  same  for 

number  does  not  plainly  appear.  signature  and  entry. 


Rules  I,  II        RULES  OF  APPELLATE  TERM,   FIRST  DEPARTMENT 
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RULES  OF  THE  APPELLATE  TERM  OF  THE  SUPREME  COURT 

m  THE  FIRST  DEPARTMENT 

Rules  for  the  Hearing  of  Appeals  from  the  City  Court  of  the  Cftt  of  New  York 

AND  FROM  THE  MUNICIPAL  CoXTRT  IN  THE  BoROUGHS   OF  MANHATTAN  AND  THE  BrOHX. 


annexed  to  the  return  from  the  Citv  Court, 
which  certified  copy  and  return  shall  be  trans- 
mitted to  the  City  Court  as  required  by  aectJoD 
1345  of  the  Code  of  Civil  Pitxxdure. 

Upon  the  appeal  from  the  Municipal  Court 
the  judgment  or  order  of  the  Appellate  Terra 
shall  be  entered  in  the  office  of  tne  derk  of  tlie 
Supreme  Coiut  in  the  county  embracins  the 
district  of  the  Municipal  Court  from  whi<£  the 
appeal  is  taken,  and  a  certified  copy  thereof 
annexed  to  the  return  received  from  tne  Munic- 
ipal Court  which  return  and  certified  copy  of 
tne  judgment  or  OTd&  shall  be  returned  to  the 
district  of  the  Municipal  Court  from  which  the 
appeal  was  taken. 

NOTES 

The  placing  of  an  i^peal  upon  the  CBleodsr 
alone,  does  not  entitle  an  appeal  to  be  heard. 
A  notice  of  argument  must  also  be  served  and 
filed  (see  Rule  V).  Either  party  may  serve  and 
file  a  notice  of  argument.  A  notice  of  argument 
once  served  and  nled  is  sufficient.  Townaend  v. 
Keenan,  2  Hilt.  544. 

If  the  appellant  has  served  and  filed  a  notice 
of  argument,  and  has  filed  and  served  his  briefs, 
and  Goes  not  answer  when  the  case  is  called,  it 
will  be  marked  "submitted"  by  the  Court,  the 
filing  of  the  briefs  being  regarded  as  an  i^peai- 
ance  on  the  part  of  the  appellant.  At  any  time 
after  the  case  appears  unon  the  caloidar,  parties 
may,  by  stipulation,  nave  the  case  mariced 
"submitted"  by  the  clerk  and  thus  avoid  the 
necessity  of  appearing  upon  the  call  of  the  cal- 
endar. In  such  cases,  the  briefs  must  be  filed  in 
accordance  with  Rule  "V."  If  the  appellant  has 
term  at  least  ten  days  before  the  commencement  filed  no  briefs,  and  answers  when  tlie  case  it 
thereof  shall  be  placed  upon  such  calendar.  called,  the  appeal  will  be  dismissed,  if  the  re- 

Appeals  shall  be  placed  upon  the  calendar  in  spondent  has  served  and  filed  a  notice  of  argu- 
the  order  in  which  the  same  are  filed  and  shaU  ment,  otherwise,  the  respondent  cannot  oppose 
continue  thereon  until  disposed  of.  An  appeal  the  postponement  of  the  case  by  the  appelant, 
inay  be  brought  to  a  hearing  upon  notice  bv  If  the  appellant  shows  good  reasons  for  faihne 
either  party  of  not  less  than  eight  days,  which  to  serve  and  file  his  briefs,  the  case  will  be  pot 
notice  must  be  filed  as  provid^  by  Rule  V  of  over  the  term,  on  payment  of  ooets,  or  if  the 
this  court.  If,  after  being  regularly  placed  u]X)n  respondent  consents  to  accept  the  am)eUant'8 
the  calendar,  neither  party  brings  it  to  a  hearing  briefs  the  case  may  be  submitted  and  the  re- 
until  ^ter  tiie  same  has  been  on  the  calendar  spondent  will  be  given  time  to  file  his  briefs, 
for  at  least  two  terms,  the  court  must  dismiss  No  judgment  of  reversal  by  default  will  be 
the  appeal  unless  it  directs  the  same  to  be  con-  allowed, 
tinued  for  cause  shown.  The  decision  of  the  Appellate  Term,         i 

If  the  appellant  does  not  appear  upon  the  handed  down,  is  accompanied  by  a  proper  c 
call  of  the  calendar,  the  judgment  or  order  ap-  or  judgment  of  the  Court.  In  appeals  from 
pealed  from  rfiall  be  affirmed.  If  the  appellant  City  Court,  tEe  Clerk  causes  the  remittitur  t 
appears  and  the  respondent  fails  to  appear,  the  sent  to  the  City  Court,  where  the  judma 
appellant  may  either  argue  or  submit  his  case,  but  order  of  the  Appellate  Term  is  made  the  j 
judgment  of  reversal  by  default  will  not  be    ment  or  order  of  that  Court.    The  City  C 


RULE  I 

Terms. — ^There  shall  be  a  term  of  the  Su- 
preme Court  for  the  hearing  of  appeals  from  the 
City  Court  and  the  Municipal  Court  of  the  City 
of  New  York  in  the  Boroughs  of  Manhattan  and 
The  Bronx,  which  shall  commence  on  the  first 
Monday  of  October,  November,  December. 
January,  February,  March,  April,  May  ana 
June  in  each  year,  and  shall  continue  from  day 
to  day  during  each  of  said  months  until  all  ap- 
peals ready  for  hearing  are  heard  and  disposed 
of.  This  term  of  the  court  shall  hold  its  sessions 
in  the  Court  House  in  the  County  of  New  York, 
and  shall  be  held  by  three  Justices  of  the  Su- 
preme Court  duly  designated  to  hold  said  term, 
and  shall  be  known  as  the  Appellate  Term. 

RULEn 

Appeals. — The  clerk  of  such  term  of  the  Su- 
preme Coinrt  shall  make  up  a  calendar  of  all 
appeals  to  be  heard  each  term  and  publish  the 
same  in  the  Law  Journal  at  least  eight  days  be- 
fore the  commencement  of  the  term. 

All  appeals  from  the  City  Court  in  which  the 
return  duly  printed  as  required  by  the  General 
Rules  of  Practice  has  been  duly  filed  with  the 
clerk  of  such  term  at  least  ten  days  before  the 
first  day  of  the  term,  with  ten  printed  copies 
thereof  and'an  admission  of  service  or  an  affidavit 
showing  the  service  of  three  printed  copies  upon 
the  attorney  for  the  respondent,  shall  be  placed 
upon  such  calendar. 

All  appeals  from  the  Municipal  Court  in  which 
the  return  made  up  as  required  by  Rule  IV  of 
this  court  has  been  filed  with  the  clerk  of  such 


allowed. 

Upon  an  appeal  from  the  Municipal  Court  the 
judgment  or  order  of  the  court  shall  be  entered 
in  the  office  of  the  clerk  of  the  Supreme  Court:  a 
certified  copy  of  such  judgment  or  order  shall  oe 


requires  that  a  notice  of  three  (3)  davs  be  i 
before  the  jud^ent  of  the  AppeUate  1 
will  be  made  the  judgment  or  order  of  that  O 
U]>on  the  decision  of  an  appeal  from 
Municipal  Court,  the  Clerk  of  die  App^ 


ISM 


RULES  OF  APPELLATE  TERM,  FIRST  DEPARTMENT        Rules  III,  IV 

Tenn  fixes  a  date  for  the  new  trial  therein,  and  appeal,  or  one  of  them,  for  good  cause  shown, 

the  Clerk  of  district  from  which  it  came,  with  a  shall  extend  the  time, 
certified  copy  of  the  judgment  or  order  of  the 

Appellate  Term.     The  prevailing  party  may  NOTES 

then  proceed  to  tax  the  costs  and  the  Clerk  will  m.    a       n  x    t»           n      *      i.  -^  • 

enter  his  judgment.  ,.  ^h®  Appellate  Tenn  ^11  not  entertam  a  mo- 

When  a  new  trial  is  ordered  in  the  Municipal  J»9/*  to  dismiss  an  appeal  from  a  judgment  of  the 

Court,  the  judgment  of  the  Appellate  Tenn  City  Court,  until  twenty  (20)  days  after  the 

fixes  a  date  for  the  new  trial  th^SSa,  and  the  ?^^^^\  ^  ^^'V^'i!?^??,*!?^^  ^^""^ 

Clerk  of  the  lower  Court  places  the  case  upon  Th^tncal  O).  v.  Zeigfeld,  113  N.  Y  Supp.  801. 

the  calendar  for  that  date.  ,   T^®  TT^^  ""{^^  respondent,  if  the  M>pel- 

A  r«ettlement  of  an  oider  may  be  asked  for  ^^jj^  ^.^^^  ^>^  ?»"?«  on  appeal  settled  and 

upon  two  (2)  days'  notice  (see  Rule  "VIII,"  f«^^}>y  the  trial  justice,  is  to  move  in  the 

pisfc).     If  a  motion  for  such  resettlement  is  p>urt  for  an  order  declarmg  that  the  ap^^ 

denied,  it  is  usually  denied,  with  costs.    A  copy  has  waiy^his  right  thereto.    (Rule  34,  Gena-al 

of  the  proposed  resettled  order  should  be  suV  ^^^  of  Practice^                 .^  .u     a  '    iw 

mittcd   with   the   moving   papeis    and    such  -,  I>  such  mi  ord^  is  granted  the  AppeUate 

order  should  recite  that  it  shoilld  take  the  place  Term  will  dismiss  the  appeal  unless  the  appel- 

of  the  original  order,  giving  the  date  of  such  ^^  elects  to  have  the  appeal  heard  upon  the 

original  o^er.                  '  K^^o^W^v  I^""  ^^'^^^^'  ^^  ^'  ^' 

**  St.  Rep.  20;  29  N.  Y.  Supp.  704. 

RULE  m  Appeals  from  judgments  must  be  settled  and 

««  .«       .   «.«    '■^f  .  ^  «H              ^  «*  ^      t  allowed  by  the  trial  justice,  or  they  will  not  be 

Failure  to  Fil«  Printed  Papers  and  Motion  for  ^^  ^y  the  Clerk  of  the  i^ppeUate  Tenn,  and 

DisnussAl  Therefor.—In  appals  from  the  City  ^  consent  of  the  parties  that  a  case  may  be 

Court,  m  case  the  appeUant  does  not  cause  the  g^n^  cannot  be  substituted  for  that  of  the 

printed  papers  to  be  filed  with  the  Clerk  of  the  trial  justice.    Middleman  v.  Stevenson  et  al.. 

Appellate   Term    and  serve  three   (3)    copiei  113  N.  Y.  Supp.  762. 

thereof  upon  the  attorney  for  the  respondent,  aJB  Returns  on  amjNeal  from  orders  of  the  Munici- 

reciuired  by  the  General  Rules   of  Practice,  pal  Court  must  oe  accompanied  by  a  certificate 

within  twenty  (20)  dayB  after  the  settlement  of  of  the  Clerk  that  the  return  contains  copies  of 

the  case  on  appeal,  and  in  case  of  an  wpeal  all  the  affidavits  and  other  papers  recited  in  the 

from  an  order  of  the  City  Court  within  fifteen  oider  appealed  from. 

(16)  davs  after  service  of  the  notice  of  an  appeal  After  a  case  is  upon  the  calendar,  the  respon- 
upon  the  attorney  for  the  respondent,  the  re-  dent  cannot  move  to  dismiss  for  failure  to  prose- 
spondent  may  move,  upon  three  days'  notice  on  cute,  or  for  failure  to  file  and  serve  briefs,  unless 
any  day  of  the  term,  to  dismiss  the  appeal,  and  he  has  served'  and  filed  a  notice  of  argument, 
the  appeal  shall  be  dismissed  unless  the  time  of  The  order  on  decisions  on  motions  is  filed  as 
the  appellant  to  cause  such  printed  papers  to  be  soon  as  the  decision  upon  the  motion  is  made, 
filed  and  copies  thereof  to  be  served  oe  extended  When  orders  are  granted  as  a  favor  upon  con- 
by  the  justices  assigned  to  hear  such  appeals,  or  ditions  the  party  favored  must  not  wait  for  ser- 
one  of  them,  for  good  cause  shown.  vice  upon  him  of  a  copy  of  the  order. 

In  appeals  from  judgments,  final  orders  or  Ex  parte  orders,   dismissinff  appeals  upon 
orders  of  the  Municipid  Court  of  the  City  of  consent,  or  for  failure  to  comply  ^ith  a  former 
New  York,  in  which  a  case  is  settled  as  provided  order,  \^en  handed  up  for  signattu*e,  in  case  the 
in  subdivisions  1  and  3  of  section  161  of  thd  appeal  is  upon  the  calendar,  must  be  acoom- 
Municipal  Court  Code,   the  appellant  must,  panied  by  a  copy  for  certification  by  the  Clerk 
within  five  days  after  service  of  the  notice  of  to  acompany  the  return  to  the  lower  comrts. 
appeal,  deposit  with  the  clerk  the  fees  of  the  sten- 
ographer for  a  transcript  of  the  minutes;  the  RULE  IV 
stenographer  must  within  ten  days  thereafter 

file  said  transcript  with  the  Clerk,  who  shall  Returns  upon  Appeal8.-<Returns  upon  ap- 

immediately  notify  the  appellant  or  his  attorney  peals  from  judnnents,  final  orders  and  orders  of 

of  the  receipt  of  the  same:  the  appellant  or  his  the  Municipal  Court  in  which  a  case  is  made  and 

attorney  must  within  two  days  after  receipt  of  settled  shall  consist  of  true  copies  of  the  originals 

such  notice  procure  the  case  to  be  settled  on  a  to  be  furnished  by  the  appellant,  tvpewritten  on 

written  notice  of  at  least  three  days  to  the  clerk  suitable  paper,  eight  (8)  inches  wide  and  ten  and 

and  to  the  attorney  for  the  respondent  or  to  the  one-half  (10>i)  inches  long,  numbered  at  the 

respondent,  if  he  has  not  appeared  by  attorney,  bottom  of  each  page,  fastened  at  the  left-hand 

returnable  Wore  the  justice  who  tried  the  case;  edge,  bound  with  a  substantial  cover  and  appro- 

and  the  Clerk  must  within  two  days  after  the  pnatdy  indexed,  in  the  following  order: 

8f>ttlement  of  the  case  by  the  trial  justice  file  the  A  statement  showing  the  court  and  district 

I    urn  made  up  as  required  by  Rule  IV  of  this  thereof  from  which  the  appeal  is  taken,  the  date 

(    urt  with  the  Clerk  of  the  Appellate  Term:  of  entry  of  the  judgment,  final  order  or  order 

I    I  in  case  of  an  appeal  from  a  judgment,  final  appealed  from,  the  date  of  the  beginning  of  the 

(    ler  or  order  of  the  Municipal  Court,  in  which  action  and  of  service  of  the  respective  pleadings; 

1    case  is  settled,  the  Clerk  must  file  the  retium  the  names  of  the  original  parties  in  full  and  any 

I   ide  up  as  required  by  Rule  IV  of  this  Court  change  in  the  oarties  if  such  has  taken  place; 

1  thin  fifteen  (15)  days  after  service  upon  him  the  names  of  the  attorneys  appearing  for  the 

(    the  notice  of  appeal;  upon  failure  by  the  ap-  respective  parties  on  the  appeal.    The  notice  of 

I  Uant  to  procure  compliance  with  the  above  appeal,  the  summons,  the  complaint,  the  an- 

1    {uirements,  the  respondent  may  move  upon  swer,  tne  bill  of  particulars,  if  any,  any  interme- 

t    'ee  days'  notice  on  any  day  of  the  term  to  dis-  ediate  order  and  the  papers  upon  which  the 

1   88  the  appeal,  and  such  appeal  shall  be  dis-  same  is  based,  if  brought  up  for  review  by  the 

I   ssed  unless  the  justices  assigned  to  hear  such  notice  of  appeal;  the  judgment,  final  order  or 
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RULES  OF  APPELLATE  TERM,  FIRST  DEPARTMENT 


order  appealed  from;  the  original  transcript  of 
the  stenographer's  minutes,  which  shall  be  trans- 
cribed in  conformity  with  the  standard  page 
adopted  by  the  Society  of  Certified  Shorthand 
Reporters,  on  papers  of  the  size  above  mentioned 
the  lines  thereon  to  be  consecutively  numbered, 
on  the  left-hand  margin;  copies  of  the  exhibits 
in  the  order  in  which  they  are  marked,  unless 
they  are  voluminous  and  only  part  of  their  con- 
tents are  material,  in  which  case  the  parties  may 
stipulate  or  the  justice  below  may  upon  notice 
settle  a  statement  respecting  the  same  or  the 
parts  thereof  to  be  returned  upon  appeal;  the 
opinion  of  the  court  or  a  statement  that  no 
opinion  was  rendered;  the  settlement  and 
idlowance  of  the  case  by  the  trial  justice  and  the 
certificate  of  the  Clerk,  which  may  be  made 
upon  the  stipulation  of  the  respective  parties  or 
their  attorneys. 

Returns  upon  appeals  from  judgments,  final 
orders  or  orders  in  which  no  case  is  settlea  shall 
consist  of  true  copies  of  all  papers  used  upon  the 
hearing  or  recited  in  the  oraer  appealed  ^m,  to 
be  furnished  by  the  appellant,  typewritten  in 
the  manner  above  indicated  in  tne  following 
order: 

A  statement  showing  the  court  and  district 
thereof  from  which  the  appeal  is  taken,  the 
nature  of  the  judgment,  final  prder  or  order  ap- 
pesded  from  and  the  date  of  entiy  of  the  same; 
the  names  of  the  respective  parties  and  the 
attorneys  appearing  on  the  appeal.  The  notice 
of  appeal;  the  judgment,  final  order  or  order 
app^ed  from;  in  an  appeal  from  a  judgment  or 
final  order  the  papers  upon  which  the  same  is 
based;  in  an  appeal  from  an  order  the  notice  of 
motion  or  order  to  show  cause;  the  moving 
affidavits,  the  opposing  affidavits,  the  opinion  of 
the  court  or  a  statement  that  no  opinion  was 
rendered,  the  certificate  of  the  Clerk,  which  may 
be  made  upon  the  stipulation  of  the  parties  or 
their  attorneys. 

NOTES 


Monday  preceding  the  first  day  of 
serve  a  copy  of  said  points  upon  the  attamc^ 
for  the  re^xmdent.  Upon  failure  bo  to  do  the 
appeal  mav,  when  called  for  argument  in  its 
regular  order  on  the  calendar,  be  dismiflsed,  or 
the  hearing  thereof  adjourned  to  the  next 
term,  as  the  court  may  determine.  Not  later 
than  twelve  o'clock  noon  on  the  Saturday 
preceding  the  first  day  of  the  term  the  re- 
spondent must  serve  a  copy  of  his  points  XMptm 
the  attorney  for  the  impdlan^  or  udod  the 
appellant's  counsel,  and  nle  wita  the  eteik  the 
requisite  number  of  copies  thereof  to  be  used 
upon  the  argument,  said  copies  also  to  contain 
the  number  of  the  case  upon  the  calendar  as 
published  in  the  Law  Journal.  No  furtiier 
time  for  filing  points  will  be  granted  and  no 
other  points  will' be  received  or  considered  or- 
less  the  court  shall  by  its  own  motion  direct 
fiuther  points  to  be  Submitted. 

No  appeal  will  be  heard  or  received  on  sub- 
mission unless  it  has  b^n  noticed  for  argument 
(as  required  by  section  780j  C.  C.  P.),  sm  proof 
of  service  thereof  filed  with  the  deik  of  the 
Appellate   Term   on   or   before   the   Monday 
preceding  the  first  day  of  the  tenn.    AD  ap- 
peals must  be  heard  or  submitted  when  regu- 
larly called   for  argument,   unless  the  oourt, 
for  cause  shown,   shaJl  aajoum  the  hearii^ 
until  a  subsequent  term;  and  no  appeals  diaO 
be   submitted   without   argument   unless   the 
points  have  been  filed  and  served  as  herem- 
before  provided.    In  the  argument  of  an  a|^>eal 
from  an  order,  or  from  a  judjpnent  of  the 
Municipal  Court  not  more  than  fifteen  minutes 
shall  be  occupied  by  counsel  on  either  side; 
and  in  the  argument  of  an  appeal  from  a  judg- 
ment of  the  City  Court  not  more  Uian  tnirty 
minutes  shall  be  occupied  b^^  counsd  on  either 
side,  except  by  express  permission  of  the  court. 

NOTES 


There  shaU  be  an  order  entered,  which  should  ^  Ten  (10)  copies  of  Uie  bnefs  upon  i^peal 

recite  the  papers  used  upon  the  hearing,  or  a  ™™  iudgiaits  wid  ortos  of  the  City  Court 

short  form  order  referring  to  the  papers  used  by  ^^^  be  filed  with  the  Cleric  o[  the  AppeUate 

number.    Section  767,  Code  of  Civil  Procedure.  Te™-  J^  ai>peala  from  judgm^ts  and  ordos 

Solomon  v.  Rothbaum,  Law  Journal,  Jan.  19,  2^,^^  Municipal  Court,  three  (3)  copies  of  the 

1916,  citing  Kirchner  v.  Abbotts  Bakeries,  156  one"  ?re  required.                        ,^     . ,     .  .    , 

N  Y.  Supp.  107.  Bnefs  upon  an  appeal  from  the  Mumdpal 

All  exhibits  contained  in  a  case  should  have  a  ^ourt  need  not  be  printed  but  may  be  type- 
written. 


proper  notation  thereon  of  the  page  of  record  at 
which  they  were  offered  in  evidence,  and  the 
index  should  also  show  the  page  at  which  they 
were  offered. 

RULE  V 

Cases  and  Points;   Argument — ^The    cases 


If  the  respondent  has  served  and  filed  a  no- 
tice of  argument  and  the  appellant  has  neitiier 
served  nor  filed  a  notice  of  argument  and  briefs, 
the  appeal  will  be  dismissed  ,leaving  the  appdlant 
to  move  to  open  and  excuse  his  d^aulL  and  to 
restore  the  appeal,  be  being  ther^y  suoiected, 
and  points  and  all  other  papers  furnished  to    if  such  relief  is  granted,  to  pa^rmoit  of  oasts 
the  Appellate  Term  on  an  appeal  from  the    of  dismissal  and  costs  of  the  motion  to  opea  his 
City  Court  shall  be  printed  as  provided  for  in    default.      A  motion  to  dioniss  the  iq)peal  for 


Rule  43  of  the  General  Rules  of  Practice. 
The  points  on  an  appeal  from  the  Municipal 
Court  diall  be  printed  as  therein  provided  or 
typewritten.  In  every  case  on  appeal  from 
the  City  Court  or  the  Municipal  Court,  the 
£^pellant  must,  on  or  before  the  Monday  pre- 
ceding the  first  day  of  the  term  at  whidi  the 
appeid  is  noticed  for  argument,  file  with  the 
Clerk  of  the  Appellate  Term  the  requisite 
number  of  copies  of  his  points  to  be  used  upon 
the  hearing,  indicating  thereon  the  number  of 
the  fi^peal  on  the  calendar  published  in  the 
Law  Journal,  and  shall  also,  on  or  before  the 


failure  to  file  briefs  will  not  be  entertained 
unless  the  respondent  has  served  and  fil( 
notice   of  argument.     If  both   parties  1 
served  and  filed  a  notice  of  argument,  and 
appellant  has  failed  to  file  briefs  the  reepon* 
may,  upon  the  call  of  the  calendar,  mo^ 
dismiss  the  appeal  and  unless  the  court 
permits  the  appellant  to  serve  his  briefs, 
appeal  will  be  oismissed,  or  put  over  thf  *- 
in  the  last  event,  costs  will  be  imposed. 

Reply  briefs  are  not  permitted  under 
rules  tmless  the  same  are  reouested  by 
Court.    If  the  appdlant  is  allowed  to  ' 
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RULES  OF  APPELLATE  TERM,  FIRST  DEPARTMENT        Rules  VI,  VII 


reoly  brief  it  is  usually  upon  condition  that  he  upon  the  calendar  of  the  next  term  after  the 

euDmit  the  appeal  without  aigument.  filing  of  the  order.    No  new  notice  of  argument 

need  be  served  or  filed.    The  case  will  be  called 

RULE  VI  in  the  regular  order,  must  be  submitted  with-^ 

Applications  to  a  justice  of    the  AppeUate  9^^P^  argument  and  will  be  refared  by  the 

Tei^^for  leave  to  appeal  from  an  orSrsus-  J»wtice8.«ttmg  m  that  term  to  the  justices  who 

taining  or  overruling  Sn  objection  taken  to  a  }^  ^^  ^^^  '^  ^^  ^^  instancy  w^em 

pl<3£  as  prescribed  in  sections  eighty^ight  ^^l*^  ^^^^  "^ '^J?T^-  *!    >  ^  ^ 

knd  eij^ty-iSne  of  the  Municipal  CSurt  cSe  ^  A^^  ,1f  ?^7'  m  which  event,  it  wiU  be 

must  fo^iade  within  five  days  after  denial  of  ^^  ^^^  i'^^'^^r^^  "fiiS**-""  though.it 

an  appUcation  for  such  leave  by  the  trial  justice  Z  ,^    k^  calendar  for  the  first  tune.    CopieB- 

upon  any  day  during  the  tWm  upon  three  ^  ^L^^^aJ^  ^^"^  *n^  ?l^''''\  ^T'^^ 

dS^s^  notice  to  the  opposite  party  ot  parties.  ^^  ^.,^^«^  V^v^V^^  ^  SL^'^  ^^^"^^ 

The  papere  upon  wfiS^such  application  is  ^^y^^  the  clerk  prior  thereto.    They  need 

made  m^wt  col^  a  copy  of  die  pleadinm,  ^^  ^  re^ed  ujjon  the  opposing  party.    If, 

the  order  entered  in  the  Surt  below  and  Te  ^T^^'  ^^  J^'^^'i,?!!!^  .'""^t  ^  I^Vr 

papers  recited  therein;  a  concise  statement  of  W°ew  point  not  referred  to  m  his  ongmd 

thrgrounds  of  aUeg^  error,  a  copy  of  the  ^5?  °^  ^,  ^X  ?7  authorities  a  copy  of  such 

opinion  of  the  justici  below,  I'f  any,  iid  proof  syplemental  brief  must  be  served  upon  hia 

of  due  service  of  the  papei  upon  whicfi  the  ^^JT^  ^^  ^T'^^^P  '''' J^"^  •n^L''^-f'« 

application  is  founded.  calendar  and  such  opposmg  party  will  be  given- 

^'^  leave  to  reply  thereto. 

RULE  Vn  '^^^.  ^^'^^  practice  prevails  when  a  reargu- 

ment  is  granted  upon  an  appeal  from  an  order 

Application  for  Leave  to  Appeal — ^Reargu-  or  Judgment  of  the  Municipal  Court. 
ment,  Motion  for. — Motions  for  reargument  The  return  upon  appeal  must  be  sent  back 
and  applications  for  leave  to  appeal  from  a  from  the  Municipal  Court  to  the  clerk  of  the 
determination  of  the  Appellate  Term  to  the  Appellate  Term  who  refiles  it  and  places  it 
Appellate  Division,  imder  section  1344  of  the  upon  the  calendiur.  If  the  order  granting  a 
Code  of  Civil  Procedure^  must  be  made  upon  reargument  does  not  so  direct,  an  ex  parte 
any  day  of  the  term  on  five  (5)  days'  notice  to  order  may  be  obtained  directing  the  derk  of 
the  adverse  partv,  and  must  be  returnable  the  Municipal  Court  to  file  the  return  with  the 
within  twenty  (20)  days  after  the  entry  of  the  clerk  of  the  Appellate  Term  for  the  purpose 
order  determining  said  appeal;  aU  papers  to  of  a  reargument  being  had. 
be  used  ofa  such  motion,  t(«ether  with  a  copy  in  the  case  of  Gartland  v.  N.  Y.  Zoological 
of  the  opinion,  if  any,  and  briefs  of  counsel.  Society,  Law  Journal,  May  7,  1909,  not  re- 
must  be  debvered  to  the  clerk  of  the  court  and  ported,  it  was  held  that  the  time  to  appeal; 
submitted,  without  argument.  Such  motions  ftina  the  determination  of  the  Appellate  Tenn 
must  be  based  upon  an  affidavit  or  a  statement  in  a  City  Court  case  was  given  by  Section  3193 
setting  forth  concisely  the  points  claimed  to  of  the  Oxie  of  Civil  Procedure,  and  in  a  Munio- 
have  been  overlooked  or  misaw>rehended  by  ipal  Court  by  Section  1361  of  the  Code  of 
the  court,  with  proper  reference  to  the  authon-  civil  Procedure.  Such  appeal  must  therefore 
ties  relied  upon,  and  the  reason  why  such  re-  be  taken  within  20  days  from  an  order  or  judg- 
^ument  should  be  pmted  or  appeal  allowed,  ment  of  the  City  Court  and  within  30  days^ 
The  briefs  may  be  either  printed  or  typewritten,  from  an  order  or  judgment  of  the  Municipal 

An  appeal  to  the  Appellate  Division  from  Court,  after  service  of  a  copy  of  the  order 

an  order  granting  a  new  trial  will  not  be  al-  granting  leave  with  notice  of  its  entry, 

lowed  unless  the  appellant  files  with  Jus  notice  if  the  motion  for  leave  to  appeal  or  for  re- 

?u  ^P5^!S?*'^i^^'' ^^^^,  ^  i^PP^  *  S^P^^*^*'''  argument  be  made  returnable  promptly   an 

^t  If  the  order  appealed  from  be  aflSrmed,  or  application  for  an  ex  parte  order  staying  pro- 

the    appeal    therefrom    dismissed,    judgment  ceedings  pending  the  hearing  and  determination 

absolute  may  be  rendered  against  hun.  ^f  ^he  motion  will  be  entertained  or  an  older 

A  party  desumg  an  order  staymg  proceed-  ^o  show  cause  why  leave  to  i^peal  or  a  rear-^ 

mgs  p^dme  a  motion  for  r^rgument  or  an  gument  should  not  be  granted  may  be  obtained 

application  for  leave  to  appeal  must  serve  the  ^^  ^  temporary  stay  incorporated  therein,, 

n^ce  provided  for  m  this  nile.     Upon  an  provided  such  order  is  made  returnable  within 

affidavit  rfiowmg  the  service  of  such  notice,  a  g^^  (6)  days.    The  application  for  the  order 

oopv  of  the  moving  papers  and  a  statement  m  g^^^^  ^e  handed  to  the  dwk,  who  will  procure 

such  affidavit  settmg  forth  the  reasons  why  a  it  to  be  signed  by  one  of  the  justices  who  heard- 

stay  shoiJd  be  panted,  an  appbcation  for  a  the  appeal  and  who  are  alone  empowered  to 

stgjr  will  be  entertained.    Application  for  such  gr^nt  a  stay.    Stem  v.  Barrett  Chemical  Co., 

-der  must  be  made  to  the  justices  of  the  Ap-  iQg  ^    Y.  Supp.  811.     No  other  justices  or 

illate  Term  who  heard  the  appeal,  or  one  of  branch  of  the  Supreme  Court,  unless  it  be  the 

®™'ii  7  ^*°*     u  ^^  ^^x     -fi  u    u  ^^    u!  AppeUate  Division,  has  authority  to  grant  a 

ppdlate  Tenn,  by  whom  it  will  be  brought  gtay  upon  such  a  motion,  i.  e.,  a  stay  of  pro- 

the  attention  of  the  court.  ceedings  until  the  hearing  and  determination 

T\rnTF<5  *  motion.     The  stay  terminates  with  the 

iNUliiiO  entry  of  the  order  without  regard  to  service  of 

The  motion  may  be,  and  usually  is,  in  the  a  copy  of  the  order  or  notice  of  entry  thereof.. 

.wcmative  either  for  reargument  or  leave  to  Tuska  v.  Jarvis,  61  Misc.  224;  Smith  v.  Spald- 

^p^.  ing,  30  How.  Pr.  339,  442. 

When  a  reargument  of  an  appeal  from  an  If  leave  to  appeal  is  granted,  a  stay  pending 

der  or  judgment  of  the  City  Court  is  granted,  the  hearing  of  the  appeal  in  the  Appellate 

e  clerk  of  the  Appellate  Term  places  the  case  Division  will  be  granted,  and  if  a  reargument 
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is  granted  a  stay  will  be  granted  pending  the  desiring   to   have   it   corrected   should    move 

heannf;  of  the  argument.    If  leave  to  appeal  OTomptly  for   a  re-settlement  x)f  the   order, 

is  denied,  no  stay  will  be  granted  pending  a  This  motion  may  be  made  upon  two  days' 

motion  made  in  the  Appdlate  Division  for  notice.    A  copy  of  the  order  as  made,  together 

leave  to  appeal  and  an  application  for  such  a  with  the  proposed  order,  should  be  served  upon 

stay  must  be  made  in  that  court.  the  other  party,  with  a  notice  to  the  effect 

that  the  proposed  order  will  be  submitted  to 

RULE  Vin  the  court  on  the  day  named  therein  for  sigpa- 

S^  t'^^StS  ^Ll?f  5A'enT"F^  ^  P^^^  ^  <»-*«^  o.^  enteral  on  the 

days'  notice  of  motion  must  be  given,  except  ^                      ' 

motions  for  leave  to  appeal  to  this  court  under  CALENDAR  RULES 

Rule  VI  and  to  dismiss  an  appeal.    A  notice 

of  such   motion,   whether  foimded   upon   an  RULE  I 

order  to  show    cause  or  a  regular  notice  of  The  calendar  of  appeals  from   orders  and 

motion,  with  proof  of  service  thereof,  and  the  judgments  of  the  City  Court  will  be  called  in 

opposing   afHaavits   must   be   filed   with   the  the  forenoon  of  the  first  dlay  of  the  term  at 

clerk  of  the  Appellate  Term  at  or  before  12  10  o'clock  a.^  m.    The  calendar  of  appeals  from 

o'clock  upon  the  day  on  which  the  same  is  orders  and  judgments  of  the  Municipal  Court 

returnable.  will  be  called  on  the  second  day  of  the  term 

All  decisions  will,  when  announced,  be  ao-  at  10  o'clock  a.  m. 

companied  by  an  oixler  duly  signed^  unless  the  •                              PULE  II 

court  shall  otherwise  direct.     Motions  for  re-  •      #     i 

settlement  of  orders  must  be  made  upon  two  ^^  motion  for  leave  to  appeal  or  for  reazgu- 

days'  notice.  ment,  an  indorsement  must  oe  made  upon  the 

NOTFS  motion  papers  stating  the  term  of  the  court  at 

inuiujO  which  the  case  was  arsued  or  submitted.    If 

In  all  motions,  the  motion  papers  and  proof  an  appeal  upon  the  calendar  is  affected  by  a 

of  service  must  be  filed  with  the  clerk  d  the  motion,  the  motion  papers  must  be  indorsed 

Appellate  Term  before  12  m.  of  the  day  the  with  the  calendar  number  of  such  appeal. 

same  is  returnable.  uttti?  itt 

All  papers  must  be  endorsed  with  the  county  *       RULE  m 

clerk's  number  of  the  clerk  of  the  county  em-  The  points  on  appeal  from  judgments  and 

bracing  the  court  from  which  the  appeal  is  taken,  orders  of  the  City  Court  shall  be  printed  as 

The  opposing  part^  has  until  12  o'clock  noon  provided  for  by  Rule  43  of  the  General  Rules 

of  the  return  day  in  which  to  file  opposing  of  Practice.    The  points  on  appeals  from  the 

afifidavits,   and  briefs  may  be  submitted  by  Municipal   Court   shall   be   printed   or   t>pe- 

either  party  up  to  that  titne.    The  decision  of  written   upon   white  paper   of   uniform   siie, 

the  court  upon  jnotions  is  embodied  in  an  order  viz.,   ten  and  one-half  inches  in  length  ami 

which  is  filed  and  entered  as  soon  as  the  motion  eight  inches  in  width,   and  fastened  on  the 

is  decided.    No  appeal  lies  from  such  an  order.  Im-hand  edge  thereof.     Upon  the  risht-hand 

Gersman   v.   Levy,    108   N.   Y.   Supp.    1107,  comer  of  the  points  submitted  to  the  court 

affirmed,  126  App.  Div.  83.  shall  appear  the  name  of  counsel  arguing  or 

If  a  party  has  served  motion  papers,  but  has  submitting    the   same.     Upon    the    left-hand 

failed  to  file  them  with  proof  of  service,  the  comer  of  the  points  submitted  shall  appear 

opposing  party  upon  submitting  an  affidavit  the  calendar  number  of  the  case  on  appeal, 

to  that  effect,  and  a  copy  of  the  papers  served  All  points,  briefs  and  motion  papers  must  be 

upon  him,  may  have  the  motion  dismissed,  filed  flat.    The  county  clerk's  numb»  of  the 

with  costs.  derk  of  the  county,  embracing  the  court  from 

Motions  for  stavs  pending  appeals  must  be  which  the  appeal  is  taken  must  be  indorsed  on 

made  returnable  before  the  Appellate  Term,  all  motion  papers. 

and  five  (5)  days'  notice  must  be  given.    The  In  appeals  from  judgments  and  orders  of 

same  relief  may  be  obtained  under  an  order  to  the  City  Court^  ten  (10)  copies  of  the  points  or 

show  cause,  which  may  be  made  returnable  briefs  must  be  nled,  and  thr^  (3)  copies  upon  ap- 

on  two  (2)  days'  notice.    In  a  prop^  case  a  peals  from  the  Municipal  Court  must  be  filed, 

temporary  stay,  pending  the  hearing  of  the  Briefs  of  counsel,  when  reference  therein  is 

motion,  will  also  be  granted.    The  trial  of  an  made  to  the  testimony  eiven  upon  the  trial, 

action  in  the  City  or  Municipal  Courts  may  be  must  give  the  number  of  tne  folio  in  the  printed 

stayed  by  the  Appellate  Term,  pending  the  case,  if  an  appeal  from  the  City  Court,  or  the 

hearing  of  an  appeal  from  an  order  of  either  number  of  the  page  and  the  line  thereof  in  ^^f* 

court.    Fleischman  v.  Mengis,  118  N.  Y.  Supp.  record,  if  an  appeal  from  the  Municipal  Co 

671;  Amorisia  v.  Rand,  88  N.  Y.  Supp.  356.  If  the  appellant's  brief  fails  to  comply  \ 

In  such  motions,  a  copy  of  the  pleadings,  this  mle,  tne  appeal  may  be  dismissed, 

the  order  and  of  tne  affidavits  used  upon  the  the  respondent's  brief  is  deficient  in  Uiis 

motion  in  the  lower  court,  both  for  and  against  spect,  tne  appeal  may  be  considered  on  the 

the   motion,   should   accompany   the  moving  pellant's  bnef  alone.     (Adopted  July  12,  1^ 

papers  to  enable  the  Appellate  Term  to  de-  uttti?  tv 

termine  whether  there  exists  probable  cause  RULE  IV 

for  review.    If  that  is  not  done,  or  if  the  moving  After  submission  or  argument  of  cases 

papers  fail  to  show  merit  in  the  appeal,  the  submission  of  briefs  no  communications 

motion  will  be  denied.  be  accepted  from  counsel  except  to  correct  en 

If  the  order  lumded  down  upon  the  decision  or   for  citation   of  an   authority.     (Adof 

of  a  motion  is  not  a  proper  order,  the  party  May  14,  1916.) 

1944 
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RULES  OF  THE  APPELLATE  TERM  OF  THE  SUPREME  COURT 

IN  THE  SECOND  JUDICIAL  DEPARTMENT 

Relating  to  the  Hearing  of  Appeals  from  the  Municipal  Court  and  the  Making  and 

Hearing  of  Motionb  in  said  Appellate  Term 

RULE  I  plainly  marked,  and  enclosed  in  the  return 
_,,  --  ,  _-  --  .  ..  envelope.  The  opinion  of  the  Mimcipal  Court 
Calendar  of  Appeals.--The  clerk  of  said  justice,  if  any,  must  be  included  in  the  return. 
Appellate  Term  shall,  at  le^t  eight  days  be-  Returns  on  appeal  from  orders  must  be 
fore  the  first  day  of  an  appointed  term  thereof,  accompanied  by  a  certificate  from  the  clerk 
prepare  a  calendar  of  all  the  appeals  to  that  of  the  Municipal  Court  that  the  return  con- 
court  m  which  the  returns,  conformable  in  aU  tains  the  pleadings,  if  any,  all  affidavits  and 
r^pecte  \^th  section  161  of  the  New  York  City  other  papers  recited  in  the  order  appealed 
Municipal  Court  Code  and  with  Rule,  have  from.  (Am.  Feb.  2  1916.) 
been  filed  ten  days  prior  to  the  commencement  •  •  > 
of  such  term,     such  appeals  shall  be  placed  RULE  IV 


upon  said  calendar  according  to  the  date  of  W/^*;^.---   a»«^o1o   t^^    Tr^m^^^      au^^   *k« 

tfc  filing  of  the  returns,  respectively,  shall  be  f;yJ^^^^?%^fS^^  .hL^^^^'Z!^^^^^^ 

brought  on  for  hearing  in  the  manner  provided  g^f, ^/  *f  .1,Tr.w^?^n   n^Sf^  f^^'l^^ 

in  Rule  IV,  and  sh^l  be  continued  on  said  brought  to  a  hearmg  upon  notice, of  either 

«oi^«rio,.  „nfii  /^ior^rlTi  r.f               cvc  v     «»  psxty  of  uot  Icss  tliau  cight  days,  which  notice, 

calendar  until  disposed  of.  ^^j/  ^^^  ^^  ^^^.^^  Sereo^  must  be  filed 


RULE  n  ^^^      ®  clerk  of  the  Appellate  Term  on  or 

before  the  Monday  prece£ng  the  first  day  of 

Motion  to  Dismiss  for  Want  of  Return. —  the  term.     If  the  parties  to  an  appeal  shall  ' 

If  the  appeUant  fails  to  procure  the  return  on  fail  to  bring  the  same  to  a  hearing  for  at  least 

appeal  to  be  made  and  filed  as  prescribed  in  two  terms  after  the  same  had  been  regularly 

section  161  of  said  Municipal  Court  Code,  the  placed  on  the  calendar,  the  court  must  dismiss 

remondent  may  move  to  dismiss  the  appeal,  such  appeal  unless  it  directs  i1^  continuance 

and  such  appeal  shall  be  dismissed  unless  the  for  gO(xl  cause  shown, 

justices  assigned  to  hear  the  same  shall,  for  If  the  appellant  does  not  appear  upon  the 

food  reason  shown,  extend  the  time.     (Am.  call  of  the  calendar  the  Judgment  or  order 

'eb.  2,  1916.)  appealed  from  shall  be  affirmed.     If  the  ap- 

uTTTi?  TTT  i>ellant   appears  and  the  respondent  fails  to 

RULE  in  appear,    tne   appellant   may   either   argue   or 

Returns,    Points,    etc.— The   stenographer's  submit  his  case,  but  judmnent  of  reversal  by 

minutes,  attached  to  the  return,  and  the  points  default  will  not  be  allowed. 

on   appeal,   shall  be   printed   or   typewritten  PTTLE  V 

upon  white  paper  of  the  quality  and  weight  JiuLrJs 

prescribed  in  section  796  of  the  Code  o(  Civil  Hearing  of  Appeals;  Points  and  Filing  Same. 

Procedure,  shall  be  of  uniform  size,  namelv,  — ^The  appellant  shall,  on  or  b^ore  theMonday 

ten  and  one-half  inches  in  length  and  eight  preceding  the  first  day  of  the  term  at  which 

inches  in  width;  the  stenographers'   minutes  the  appeal  is  noticed  for  argument,  file  with 

shall  be  numbered  at  the  bottom  of  the  page,  the  clerk  of  the  Appellate  Term  three  original 

fastened  at  the  left  hand  ed^e,   boimd  with  copies  of  his  pointe  to  be  used  on  the  hearing 

suitable    cover,    and    appropriately    indexed,  and  shall  also,  on  or  before  the  same  day,  serve 

Such  points  shall  be  fastened  on  the  left  hand  a  copy  of  said  points  on  the  respondent  or  his 

edge  thereof  and  the  number  of  the  appeal  attorney.    Upon  failure  to  file  and  serve  said 

shall  be  indicated  thereon,  and  on  the  upper  points   the   appeal   may,   when  called   in   its 

right  hand  comer  of  the  points  submitted  to  regular  order  on  the  calendar  for  argument, 

the  court  shall  appear  the  name  of  the  counsel  be  dismissed,  or  the  hearing  thereof  adjourned 

arguing  or  submitting  the  same.  to  the  next  term,  as  the  court  may  determine. 

All  returns  on  appeal,  including  the  evidence.  Not  later  than  twelve  o'clock  noon  on   the 

the  exhibits  and  all  papers  relating  thereto,  all  Friday  preceding  the  first  day  of  the  term,  the 

)ints,  briefs  and  all  motion  papers  for  sub-  respondent  must  serve  a  copy  of  his  points 

lission  to  the  court  must  be  fiat  and  so  de-  upon   the  appellant  or  his  attorney  and  file 

vered  to  the  clerk  of  the  Appellate  Term;  with  the  clerk  three  original  copies  thereof,  to 

U  motion  papers  for  submission  to  the  Ap-  be  used  upon  such  argument  and  hearing.    No 

ellate  Term,   or  to  a  justice  thereof,   must  further  time  for  filing  points  will  be  granted 

omply   with  the  fore^omg  conditions  as  to  and   no  other  points  will  be  received  imless 

iUality  and  weight.     The  exhibits  offered  by  the   court   shall,   by   its   own   motion,   direct 

►ach  party  shall  be  copied  in  typewriting  and  further  points  to  be  submitted. 

mexed  to  the  return  in  the  order  of  their  No  appeal  will  be  heard  or  received  on  sub- 

imission  in  evidence,  and  the  originals  thereof  mission  unless  it  has  been  noticed  for  argument 

lall  also  be  returned  separate,   attached  in  and  proof  of  ser\'ice  tJiereof  has  been  filed  oh 

le  order  in  which  they  are  numbered  or  lettered  provided  in  Rule  IV,  and  all  appeals  must  bo 

jid   placed  flat  in  an  Expropriate  envelope,  heard  or  submitted  when  regularly  called  for 

IMS 
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argument,  unless  the  court,  for  cause  shown,  and  ap^ications  for  leave  to  aj^al  to  the  Ap- 

shall  adjourn  the  hearing  until  a  subsequent  pellate  Division  in  the  Second  Judicial  Depart- 

day.     No  appeal  shall  be  submitted  without  ment  from  a  judgment  or  an  order  of  the  App^ 

argument  unless  the  points  have  been  filed  late  Term,  based  upon  affidavits  setting  forth 

and  served  as  hereinbefore  provided,  and  in  concisely  the  matters  claimed  to  have  been 

the  argument   of  an   appeal  not  more  than  overlooked  or  misapprehended  by  the  court,  a 

fifteen  minutes  shall  be  occupied  by  counsel  concise  statement  of  the  grounds  ci  allied 

on  either  side  except  by  permission  of  the  court,  error,  and  the  reasons  why  said  motion  should 

(Am.  Feb.  2,  1916.)  be  granted   or  such  application  be  allowed, 

with  appropriate  reference  to  the  authorities 

i>Tni?  VT  relied  upon,  may  be  made  and  submitted  to 

RULE  VI  the  justices  who  heard  such  appeed,  after  five 

Judgments,    Ordere    and   Resettlements.—  days;  notice  thereof  to  the  adverse  party,  pro- 

The  nukment  or  order  of  the  AoDellate  Term  V^^  ^®  motion  papers  be  served  -withm  ten 

shaU  bettered  in  the  office  of  tfie  clerk  of  the  ^^/J^!Zi%^^^  ""{  ^Z  ""^  <i«te™^ 

county  embracing  the  district  of  the  Municipal  ^'^  "t^S^jiS^^  ^  ^♦^  ?*?  "^t  "^ 

Court  whence  the  appeal  comes,  and  theretuJii,  I'f^V^^f^?  ^^^  ^"^^^  uv^VF"^  1  "^^'^ 

with  a  certified  copVof  the  judgment  or  orde^  Sll  IjlL^'L^rf^k^^^^^                  ^  ^^ 

attached  thereto,  Sid  all  pa{>erion  which  the  S^5l?L^^,1  ^"^  T^^  ^*^  ^P  ^!^  ^t 

appeal  was  heaid,   shall  ^e  remitted  to  the  I^^'^Vk^,,*'^'^    thereupon    deemed    sub^ 

Municipal  Court  in  the  district  from  which  °^'i^»  ^*^^^*  argument 

the  appeal  was  taken,  as  provided  in  section  ^  appeal  to  the  Appellate  Division  from  an 

163  of  the  Municipal  Court  Code.    If,  however,  order  granting  a  new  trial  wOl  not  be  allowed 

a  motion  for  reargument  or  an  application  for  unless  the  party  so  applymg  files  with  his  notice 

leave  to  appeal  to  the  AppeUate  Division  is  ?f  application  for  such  leave  to  appeal  a  stipula- 

made,  the  return  on  such  appeal  shall  be  re-  ^^^n  that  if  the  order  appealed  from  be  af- 

tained  by  the  clerk  of  the  Appellate  Term  ?™«*  or  the  appeal  therefrom  be  dismissed, 

until  the  motion  is  decided,  and  if  a  new  trial  judgment  absolute  may  be  rendered   against 

has  been  ordered  and  the  day  fixed  for  such  ^^: 

new  trial  shall  intervene  the  submission  and  _  Motions  for  leave  to  appeal  to  the  Appdlate 

decision  of  such  motion,  then  the  day  fixed  Term  from  an  order  of  the  Municipal  Court 

for  such  new  trial  shall  be  adjourned  for  three  pursuant  to  the  provisions  of  paragr^  VII  of 

weeks  from  that  day.          •  section  154  of  the  Municipal  Court  Code,  may 

Except    when    the    Appellate    Term    shall  be  made  to  the  justices  of  the  Appellate  Term  «• 

otherwise  diroct,  all  decisions,  either  in  cases  one  of  them,  provided  such  application  has  first 

upon  appeal  or  on  motion,  will,  when  announced,  been  made  to  and  denied  by  the  justioe  of  the 

be  accompanied  by  an  order  duly  signed.  Municipal  Court  making  the  order  sought  to  be 

A  motion  for  resettlement  of  an  order  must  review«i.    The  motion  must  be  made  upon  the 

be  made  within  ten  days  after  its  entry  and  recordinthecourtbelow,  a  copy  of  the  opinion,  if 

upon  two  days'  notice  to  the  adverse  party  or  ^PXt  of  the  justice  making  the  order,  and  a  oon- 

his  attorney.                                                       •  ^^^  statanent  of  the  ground  of  the  alleged  error. 

The  motion  may  be  made  after  five  days'  notice 

RULE  Vn  thereof  to  the  adverse  party,  provided  the  mo- 
tion papers  be  served  within  ten  xlays  after  the 

Motions   Generally.— Five   days'   notice   of  order  of  the  justice  of  the  Municipal  Court 

motion  shall  be  given  of  all  motions  made  in  denymg  leave  to  appeal  was  made.    The  mo- 

the  Appellate  Term,  and  all  motions  noticed  t'lon  papers  shall  be  delivered  to  the  clerk  of  the 

for  the  first  day  of  the  term,  whether  upon  an  Appellate  Term  within  fifteen  days  after  the 

order  to  show  cause  or  on  regular  notice  of  making  of  the  order  by  the  justice  of  the  Mu- 

motion.  with  proof  of  service  thereof,  and  a  nicipal  Court  denying  leave  to  appeal  except 

note  01  issue,  must  be  filed  with  the  clerk  of  "^^^  ~ter  the  last  Monday  of  June  the  same 

the  Appellate  Term  on  the  Thursday  preceding  ^^V  be  delivered  to  the  clerk  of  the  AppeUate 

the  commencement  of  the  term.    The  motion  T^™  at  any  time  prior  to  the  Monday  preced- 

calendar  will  be  published  on  the  Saturday  }^K  the  beginning  of  the  next  succeeding  Appel- 

preceding  the  commencement  of  the  term,  but  '*^  Term. 

no  motion  will  be  placed  thereon  except  upon  ^  party  seeking  a  stay  pending  a  motion  for 

compliance  with  this  rule  and  Rule  III  so  far  reargument^  or  asking  leave  to  appeal  to  the 

as  applicable.     Briefs  of  counsel  and  the  an-  Appellate  Term,  or  applyingfor  allowance  of  an 

swenng  affidavits,  if  any,  must  be  filed  with  appeal  to  the  Appellate  Division  as  herein- 

the  clerk  on  or  before  twelve  o'clock  noon  on  before  provided,  must  give  to  the  adverse  party 

the  Saturday  preceding  the  first  day  of  the  five  days'  notice  of  such  application,  and  the 

term.      All    motions,    including    those,  made  motion  papers  shall  show  proof  of  sudi  senr 

under  Rule  II,  may  be  made  returnable  any  All  papers  in  motions  provided  for  by 

day  of  the  term,  must  be  submitted  without  rule  shall  be  delivered  to  the  clerk  of  the  Ap 

argument,   and   when   relating   to   a  pending  late  Term  and  thereupon  be  deemed  submit 

appeal  the  calendar  number  of  such  appeal  without  argument,  and  the  clerk  shall  bring 

shSl  be  indicated  on  the  first  page  thereof,  to  same  to  the  attention  of  the  court,  or  one  of 

the  right  of  the  title  of  the  action.     (Am.  justices  thereof,  as  the  provision  for  such 

Feb.  2,  1916.)  tion  may  require. 

In  motions  for  reargument  or  for  leave  to 

RULE  Vin  peal  to  the  Appellate  Division  an  endoisec 

must  be  made  upon  the  motion  papers,  stai 

Motion  for  Rearguments  and  Applications  the  term  of  the  court  at  which  tne  case 

for  Liave  to  Appeal. — Motions  for  reargument  argued  or  submitted. 


RULES  OF  APPELLATE  TERM,  SECOND  DEPARTMENT      Rules  I-III 


CALENDAR  RULES 

RULE  I 

'The  resular  day  calendar  of  appeals  from 
orders  and  judgments  will  be  called  on  the  first 
and  succeeding  days  of  each  term  ^at  one 
o'clock, P.M.    (Am. Feb. 2, 1916.)     * 


RULSn. 


iasue  must  be  endorsed  with  the  calendar  num- 
ber of  such  appeal. 

RULEm 

Briefs  of  counsel,  when  reference  therein  is 
made  to  the  testimony  given  upon  the  trial, 
must  give  the  number  of  the  folio  or  the  page  in 
the  record.  If  the  appellant's  brief  fails  to 
complv  with  this  rule,  tne  api>eal  may  be  dis- 
missed.   If  the  respondent's  brief  is  ddScient  in 


this  respect,  the  appeal  may  be  considered  on 
If  an  appeal  upon  the  calendar  is  affected  by    the  appellant's  hnd  alone.    (Adopted  Feb.  2, 
a  motion,  the  motion  papers  and  ibe  note  of    1916.) 


lSi7 


Ruleel-VIII  RULES  OF  COURT  OF  CLAIMS 


RULES  OF  THE  COURT  OF  CLAIMS  ^ 

(Adopted  Nov.  8, 1916,  in  effect  Jaa.  1, 1917.)  naake  applicationa  to  the  Court  of  Clainw  for 

the  entry  of  the  appropriate  orders  and  judg- 

RULE I  ments. 

Amendments. — Claims,    counterclaims    and  xi.uif«»  ¥ 

replies  may  be  amended  upon  order  of  the  court  When  costs  on  appeal  are  allowed  by  the 

or  a  judge  thereof.  Appellate  Court,  the  successful  party  on  appeal 

The  order  granting  the  amendment  must  set  must  within  the  time  stated  in  Rule  4  nle  in 

forth  verbatim  the  amended  part  or  parts  of  the  clerk's  office  of  the  Court  of  Claims  at  Al- 

the  pleading  and  by  the  necessary  references  to  bany  his  proposed  bill  of  costs,  and  at  the  same 

the  original  pleading  must  indicate  where  the  time  serve   upon  the   adverse  party  a  copy 

changes  in  the  original  pleading  are  made.  Uiereof,   togetner  with  notice  of  taxation   of 

The  amended  pleading  must  recite  on  its  face  costs,  which  [^udl  be  not  leas  than  five  nor  more 

the  date  when  the  order  permitting  the  amend-  than  ten  days  thereafter, 

ment  was  granted.  When  costs  on  appeal  are  allowed  by  the 

Except  when  the  order  permitting  the  amend-  Appellate  Court,  the  same  may  be  stipulated 

ment  is  made  during  the  course  of  the  trial  of  a  by  the  parties,  and  if  not  so  stipulated  shall 

'claim  or  counterclaim,  or  unless  the  order  per-  be  taxed  by  the  clerk  of  the  Court  of  Claims  in 

mitting  the  amendment  otherwise  directs,  the  like  manner  as  costs  are  taxed  in  the  Supreme 

party  seciuring  the  order  must  file  in  the  clerkjs  Court, 

office  at  Albany  within  ten  days  after  the  order  RULE  VI 

permitting  the  amendment  is  granted  an  original  itULJS  vi 

and  twelve  copies  of  the  entire  pleading  as  Attorney,    when    party    represented    by. — 

amended,  and  he  must  within  the  same  time  Whenev^  under  these  rules  a  party  to  a  claim 

serve  upon  the  adverse  party  a  duplicate  orig-  is  directed  to  do  an  act.  or  service  of  any  paper 

inal  thereof.  or  notice  is  directed  to  be  made  upon  any  party 

to  a  claim,  if  said  party  is  represented  by  an 

RULE  n  attorney  said  act  must  be  done  oy  said  attorney 

„                                  .    J  ,  and  said  service  must  be  made  upon  said  attor- 

Answers. — ^The  state  is  not  required  to  an-  ^ey. 

swer  a  claim  and  all  allegations  in  the  claim  are  utttt?  vtt 

treated  as  denied.  RULE  Vn 

uTTTT?  TTT  Bricfs. — Wheucver   either  party   desires   to 
RULE  in  submit  a  brief  or  the  court  directs  the  sub- 
Appeal.* —Except  as  otherwise  directed  by  mission  thereof,  the  party  submitting  the  same 
these  rules,  the  practice  on  appeal  shall  be  the  must  serve  a  copv  upon  the  adverse  party  within  ' 
same  as  that  in  the  Supreme  Coiurt  and  Court  the  time  prescribed  by  the  court  for  that  pur- 
of  Appeals.  poaej  or  if  the  time  is  not  so  prescribed,  wiUun 

twenty-  da>[s  after  the  completion  of  Uie  trial 

RULE  IV  or  the  hearing  of  the  application,  in  connection 

The  successful  party  on  appeal  must  file  in  ^^  ^^9»^  ^f ^  ^"^^."^  ^^rl^  Ju   "^^ 

the  clerk's  office  of  the  Court  of  Claims  at  Al-  P^^:,^,f!"J^»,t°r^^^ 

bany  the  original  printed  case  on  appeal  to-  submitting  the  same  miwt  serve  upon  the  ad- 

gether  with  a  certified  copy  of  the  oXTf  the  ^^^  P-^y  JJ  ^Py  ?^  «*"^  ^^^M  ^",^,J^^r^ 

Appellate  Court  remitting  the  proceedings  to  days  after  the  service  upon  hnn  of  the  bnef  to 

the  Court  of  Claims  within  ten  days  after  said  ^^  *^«  ^"^/J  *  '^Pj^y- ,         .,     „_     „_„ 

order  is  filed  in  the  clerk'a  office  of  said  Appel-  .Whenever  either  party  to  a  claim  serves  upon 

late  Court;  together  with  (1)  an  original  and  J^?-^^^  party,  pursuant  ^^this  rule,  any 

two  copies  of  his  proposed  order  making  the  ^"^V  ^ffi"""^*  at  the  same  time  send  to  the 

or(L  oV  judgment  of  theAppellate  Court  the  «^^^'s  office  at  Albany  four  «>P|e8  thereof    The 

order  or  iufcnt  of  the  CoSrt  of  Claims,  and  <^l^'k  shall  upon  the  receipt  thereof  send  one 

(2)  Ml  origSml  and  two  copies  of  his  proved  "^W  ^%^^\^^  ^^^  ^""^^  ^^"^^  ^^  t^ 

ind^ent  of  the  Court  of  Claims  based  onVaid  ^nd  shaU  file  the  remaming  copy  or  copies  m  his 

''l^iv^Iifh%r«'^^^KdvP^^^^^  ""  ^'briefs  must  recite  on  their  face  wheu 

comply  with  this  rule,  the  adverse  party  may  ^^^^^  ^^^  ^^^  ^^  ^j^^  ^^  ^^  ^ppj^.^ 

1  Sec.  265  of  the  Code  of  Civil  Procedure  provides  as  made,  and  before  whlch  judge  or  judges, 
follows:  "The  court  may  establish  rules  for  its  government, 

and  the  regulation  of  practice  therein;  prescribe  the  forms  'Drrrv  VTTT 

and  methods  of  procedure  before  it,  vacate  or  modify  ItULJl  VUX 

i^StntSd?X'iSdr^uSlT1Ee^1^TdiS  Cdendar  <rf  claims.' -The  disteict.cal,. 

procedure,  the  practice  shall  be  the  same  as  in  the  supreme  shall  be  made  up  for  each  of  the  distnctS  1 

opurt.    Rules  of  the  board  <>' claims  or  fom^  ^jong^j  b^jo^  o£  ^^g  claims  arising  with'- 

claims,  now  m  force,  shall  continue  to  be  the  rules  oi  the  . .                  , ,                                    ^ 

court  of  claims  until  changed  by  such  court."  COUntieS  named . 

«  See  sections  275  to  278,  inclusive,  of  the  Code  of  Civil      ■ — —7— 

Procedure  relative  to  appeals  from  orders  and  judgments  •  See  section  284  of  the  code  of  civil  prooedure.  ad 

of  the  court  of  claims.  L>   1916i  oh.  303. 
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RULES  OF  (X)XJRT  OF  CLAIMS 


Billet  IX-XI 


Albany  Dibtbict 

Albany 

Bronx 

Broome 

Clinton 

Columbia 

Delaware 

DutehesB 

Essex 

Franklin 

Fulton 

Greene 

Hamilton 

Kings 

Montgomoy 

Nassau 

New  York 

Orange 

Putnam 

Queens 

Rensselaer 

Richmond 

Rockland 

Saratoga 

Schenectady 

Schoharie 

Suffolk 

SulHvan 

Tioga 

Ulster 

Warren 

Washington 

Westchester 

UncA  DiaTBicT 

Chenango 

Herkimer 

Lewis 

Oneida 

Otsego 

St.  Lawienee 

Stracuse  District 

Cayuga 

Cortland 

Jefferson  ^ 

Madison 

Onondaga 

Oswego 

Seneca 

Tompkins 

RocHESTBR  District 

Chemung 

Livingston 

Monroe 

Ontario 

Orleans 

Schuyler 

Steuben 

Wayne 

Yates 

Btjffalo  District 

Allegany 

Cattaraugus 

Chautauqua 

Erie 

Genesee 

Niagara 

Wyoming 

RULB  IX 

The  clerk  ahaU  prepare  a  calendar  for 
regular  term  of  the  court  as  directed  by 


each 


tion  284  of  the  Code  of  Civil  Procedure  of  all 
claims  which  are  filed  in  his  office  at  Albany  at 
least  thirty  days  before  the  commencement 
of  the  term  for  which  the  calendar  is  made  up; 
and  he  shall  prepare  a  calendar  of  clainos  for 
each  special  term  of  the  court  as  directed  in 
writing  by  the  presiding  judge. 

No  claim  shall  be  adoed  to  the  calendar  ex* 
oept  by  written  order  of  the  court  (1)  upon  the 
written  consent  of  botJi  partiesi  or  {2)  upon 
written  notice,  stating  the  reasons  for  the  ap- 
plication, served  upon  the  adverse  party  at 
least  eight  days  before  the  opening  of  the 
term  of  court  for  which  the  calendar  is  made 
up.  Copies  of  the  application  papers  must  be 
sent  to  the  derk's  omoe  at  Albany  at  the  same 
time  they  are  served  upon  the  adverse  partv. 

Whenever  anv  claim  is  added  to  the  calendar 
for  a  district  otner  than  tlie  one  in  which  said 
claim  arose,  such  addition  shall  be  in  force  only 
during  the  term  at  wfaidb  the  claim  is  added  to 
the  calendar,  and  at  the  end  of  said  term,  if  said 
claim  has  not  been  disposed  of,  it  shall  resume 
its  regular  place  on  the  calendar  for  the  distnot 
in  whidi  it  arose. 

RULS  X 

Unless  the  court  otherwise  directs,  the  first 
day  calendar  shall  consist  of  such  claims  as 
shall  be  annoimced  as  ready  for  trial  by  either 
party  upon  the  formal  call  of  the  calendar  on 
the  opening  day  of  the  term.  From  time  to 
time  during  the  continuance  of  said  term,  the 
court  may  m  its  discretion  add  to  such  original 
dav  calendar  other  claims  upon  the  general 
calendar.  The  representative  of  the  attorney- 
general's  office  in  charge  at  said  term  of  court 
shall  immediately  notify  the  attorneys  for  the 
respective  claimants  of  such  addition  of  claims 
to  the  day  calendar. 

RULE  XI 

Claim/ — ^The  claim  must  state  concisely 
the  facts  constituting  the  same,  the  nature  and 
extent  of  the  interest,  and  the  post-office 
address,  of  each  claimant  tho^in. 

It  must  state  whether  or  not  the  claim,  or 
an^r  part  thereof,  has  been  assigned,  and  if 
assigned  the  name  and  post-office  aadress  of 
each  person  interested  in  the  claim,  and  the 
nature  and  extent  of  such  interest. 

It  miist  state  whether  or  not  it  has  been 
submitted  to  any  other  tribunal  or  officer  for 
audit  or  determination,  and  if  so  to  what  tri- 
bunal or  officer,  and  the  determination  of  such 
tribunal  or  officer  therein. 

In  all  cases  where  a  notice  of  intention  to 
file  a  claim  is  required  by  law,  the  claimant, 
before  ffiing  said  claim  in  the  clerk's  office  at 
Albany,  must  attach  to  the  original  and  to  the 
twelve  copies  thereof  a  copy  of  said  notice  of 
intention,  and  the  claim  must  state  the  date 
of  filing  of  such  notice  both  in  the  office  of  the 
clerk  of  the  court  c^  claims  and  in  the  office  of 
the  attomey-g«ieral.* 

Where  the  claim  is  for  the  temporary  or 
permanent  appropriation  of  property,  it  must 

*  For  mmested  tatm»  for  daims,  tee  the  appendix  W 
these   rules. 

*  Section  270  of  the  code  of  ciril  prooedore  proirides  in 
part  as  follows:  "In  aU  osms  of  csnafelaims  a  eopy  of  each 
such  daim  and  of  notice  of  daim  which  is  or  may  nereafi 


\ 
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be  required  to  be  filed  with  the  court  of  claims  shall  be 
filed  with  the  superintendent  of  public  works  *  *  *." 


Rules  Xn-XIX  RULES  OF  COURT  OF  CLAIMS 

contain  a  specific  description  of  the  property,  RULE  XV 

giving  its  location  and  quantity.  ri-*^  ^#  :— «>     tu^  ^-♦-  ^  ;— .,-   ;«  *u^ 

Tl^e  must  be  includSi  in  Lch  claim,  or  .^f^^.  SL'^urZ^t  i^fh.  ^JSSf^ffiL^ 

attached  thereto  as  a  part  thereof,  a  schedule  ^^jl  ^"«  ^^  ""^"^  "^  ***^  ^«*^«  ^®«^  ^ 

showing  in  detail  each  item  claimed,  and  the  ^^"^^y- 

amount  of  such  item.  RULE  XVI 

If  the  claim  is  filed  under  a  special  statute, 

such  statute  must  be  set  out  in  full  in  the  daim.  Disbursements  for  appropriatioa  maps. — An 

The  claim  must  be  signed  at  the  end  thereof  allowance  will  be  made  in  the  judgment  in 

by    the   claimant's   attorney,    giving   the   at-  appropriation   claims  for  the  actual  expense 

tomey's  post-office  address.  incurred  by  the  claimant  in  securing  copies  of 

It  must  be  verified  in  the  same  manner  as  the  official  appropriation  maps  required  to  be 

pleadings  in  the  supreme  court.  attached   to   appropriation   claims  under  the 

The  original  may  be  either  typewritten  or  rules  only  when  such  expense  is  provai  or 

printed,   but  where  the  amount  claimed  ex-  stipulated  in  open  court  and  included  in  the 

ceeds  $500  the  copies  must  be  printed.  award. 

^^«  «^  RULE  xvn 
RULE  xn 

...       ,,,1/s,  jiji.                      L  Discontinuance. — Where   a   counterclaim   is 

1  ^^^^  ^^  A^u   ^  ^^  delivering  it  at  the  pleaded  the  claimant  cannot  discontinue  ex- 

clerrs  office  m  Albany  to  the  clerk  or  in  his  cept  as  permitted  by  the  written  order  of  the 

absence  to  some  person  in  charge  of  the  office,  court  or  a  judge  thereof. 
(Mr  upon  the  receipt  thereof  at  the  clerk's  office 

in  Albany  by  mail  or  by  express.    At  the  time  RULE  XVm 
of  filing  the  original  claim  or  within  ten  days  ws»  avau 
thereafter  the  claimant  must  file  in  the  clerk's  Dismissal    of   claim   or   counterclaim. — An 
office  at  Albany  twelve  copies  thereof.'  application  may  be  made  to  the  court  to  dis- 
miss a  claim  or  a  counterclaim  in  whole  or  in 
RULE  Xm  ^^^  ^^  ^^®  ground  (1)   that  said  daim  or 
nuirfisr  Jkui  counterclaim,  or  a  part  thereof,  does  not  state 
Clerk. — ^The    duties    of    the    clerk,    unless  facts  sufficient  to  constitute  a  cause  of  action, 
otherwise  ordered  in  writing  by  the  court,  shall  or  (2}  that  the  court  does  not  have  jurisdiction 
be  as  follows:    1.  He  shall  receive  and  file  all  (^  said  claim  or  counterclaim,  or  a  pait  thereof, 
papers  in  a  claim  which  comply  with  the  statutes  either  with  respect  to  one  or  more  of  the  parties 
and  rules  relating  thereto.    2.  He  shall  number  thereto  or  witn  respect  to  the  subject  matter 
each  claim  in  the  order  of  its  filing,  and  give  thereof.      Unless    said    application    is    made 
each    amended    or    supplemental    claim    and  during  the  trial  of  said  claim  or  oounterdaam, 
other  papers  in  the  claim  the  same  number  as  it  will  not  be  entertained  b^  the  court  except 
the  original  claim.     3.  He  shall  deliver  three  on  eight  da3rs'  written  notice  to  the  advene 
copies  of  each  claim  to  the  attorney-general  party  stating  the  ^unds  therefor,  uniess  the 
and    four    to    the    superintendent    d    public  adverse    party    waives  or   modifies    this    re- 
works, and  shall  retain  the  remaining  copies  quirement. 

for  the  use  of  the  court.    4.  He  shall  notify  the  

claimant  or  his  attorney  of  the  date  of  filmg  a  RULE  XIX 

n^lJI^Tfu''^  l?^T^\    ^;  P  "^  kS^  *  Exhibit8.-Each    party    must,    before   sub- 

copy  of  the  calendar  at  least  five  days  before  rt^i^^ir^^^  *\>^  ^^^^  Jr.  I^i^S^u  LJ^^«^i^^ 

the  beginnmg  of  the  term  to  each  claimant  °''^?"'«  ^  *?f  ^^^^u      ***{i^i??°^*?*" 

whos^SSm  appean,  thereon,  or  to  his  attorn^  ^^d^'^i'^l       ""  ""                ^^ 

6^e  shaU  c»ise  to  be  entered  in  appropriate  j^  ^  lit^teddaiios  each  party  must  within 

^^r^  h^f[hToI^ZforZhjti  five  days  afL  the  ^im  is  §nX  itted, 

2^^  K^    ^i^^f  ^^  "^^li^"^  ^w^l  ^  file  in  4e  clerk's  office  at  Albany  five  copies^ 

attached  to  each  exhibit  b3r  the  court  stenog- 

RULE  XIV  rapher,  it  must  recite  on  its  face  when  and 

rAiinfAM.uim      Txrk^-^    «     ^.,«.4.^..^u;.»     ;«  where  the  claim  was  tried  and  before  which 

Counterdami.---Where    a    counterclaim    is  -  ^        .    ,           ^   j^  be  signed  at  the  end 

^^r!S[  -i^n^^^T^'^f  ^"^.ilT^  plead  the  lh^«>f  by  thel^ttomei^^ 

oounterclaun  n  conformity  with  the  provisions  ^^  ^^/  ^he  clerk  AaU  ^d  one  copy  of  said 

relating   to  claims  so  far  as  applicable.     A  i •  ;  ?^    ,    ..^ viw«.  ci*«»udw*i*  w«c  wpj  w  «»•« 

oount^daim  must  be  verified  by  tL  attoruey-  iS!,^fi  A'^i^5;iy:^^^SfS^W  ^^ 

general  or  by  one  of  hu,  deputii.  '^.S^*?lffT  ?,"^'^P'"  "S^vS  ^E^. 


order 
tomey-general 

IS  to  be  tried,  file  in  the  clerk's  office  at  Albany  ' i*  l"     ijL^t,  iul^«,L„  Xr  -  7^i^/«  VTf 

an  original  akd  five  copies  of  the  counterclaim  f^^'.  ^J^Z  «f f^^^^niS  f^ln^tim 

and  must  at  the  same  time  that  he  files  said  ^EPfJi^^^JL^^I^t,^^^ 

counterclaim  serve  a  duplicate  original  thereof  1^ J^L^Pn'^tKoM.l mf v^^^^ 

upon  the  claimant.  apealtherem,  the  clerk  may  re^ 

J_ ! the  exhibits  sent  by  said  party  to  the  clei 

•  See  footnote  5.  page  1849.  office. 
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RULES  OF  COURT  OF  CLAIMS  RiUee  XX-XXVIII 

RULE  XX  ^^  ^^  ^^  clerk's  office  or  submitted  to  the 

court  by  the  party  filing  or  submitting  the  same. 
Guardian  ad  litem. — A  guardian  ad  litem 

may  be  appointed  by  the  court,  or  one  of  th-  RULE  XXV 

judges  thereof,  as  provided  by  the  rules  of  prace  ^  ^          „^               .  ,        •  , 

tice  of  the  supreme  court.  Orders.— Whenever  either  of  the  parties  to  a 

claim  shall  apply  to  the  court  or  a  judge  thereof 

RULE  XlfT  from  an  order  it  shall  be  the  duty  of  the  party 

making  the  application  (1)  to  present  to  the 

Judgmente.'  —The    successful    party    must  judge  or  judges  to  whom  the  application  is  made 

withm  five  days  after  receipt  from  the  clerk  of  hjg  proposed  order  in  writing  and  (2)  to  send  to 

a  notification  of  the  award  of  the  court  submit  the  clerk's  office  at  Albany  three  copies  of  said 

to  the  clerk  an  ongmal  and  two  copies  of  his  proposed  order.    When  said  order,  signed  by  the 

proposed  judgment.    If  said  party  fails  to  do  so.  judge  or  judges  to  whom  it  is  presented,  is  filed 

the  adverse  party  may  submit  such  proposed  Jn  the  clerk's  office,  the  clerk  shall  send  to  the 

^^^T?"?®*^*'    ,                 J      1  L      t  respective  parties  certified  copies  thereof. 

Unless  otherwise  ordered  by  the  court  or  a  Except  when  an  order  is  applied  for  during 

judge  thereof,  the  judgment  m  appropriation  the  trial  of  a  claim,  no  application  shall  be  made 

claims  shall  not  be  entered  until  the  attorney-  to  the  court  or  a  judge  thereof  for  any  order 

general  files  in  the  clerk's  office  at  Albany  his  except  on  eight  days'  written  notice  to  the  ad- 

writt^  approval  of  title  to  the  prop^y  appro-  yerse  party,  stating  the  grounds  therefor,  un- 

pnated  by  the  state,  mcludmg  his  direction  as  less  the  adverse  party  waives  or  modifies  this 

to  the  claimant  or  claimants  in  whose  name  requirement, 

judgment  should  be  entered.    In  all  other  cases  wvt 

judgment  shall  be  entered  by  the  clerk  as  soon  RULE  XXVI 

as  the  proposed  judgment  is  submitted  to  him  Reply.— A  counterclaim  is  admitted  unless 

pursuant  to  this  rule,  or  m  default  thereof  as  a  reply  is  filed  and  served  as  prescribed  by  these 

soon  as  practicable  thereafter.  rules.     A  reply  must  be  verified  in  the  same 

RULE  XXn  manner  as  pleadings  in  the  supreme  court. 
nui^j!*  AAiL  Unless  otherwise  permitted  by  the  written 
Maps. — In  appropriation  claims,  the  claimant,  order  of  the  coiirt  or  a  judge  thereof,  the  claim- 
b^ore  filing  the  claim  in  the  clerk's  office  at  ant  must,  within  twenty  days  after  the  service 
Albany,  must  attach  to  the  original  and  to  the  upon  him  by  the  attorney-general  of  a  counter- 
twelve  copies  thereof  a  duplicate  of  the  officiid  claim,  file  in  the  clerk's  office  at  Albany  an 
appropriation  map  or  maps  filed  in  the  office  of  original  and  twelve  copies  of  his  reply  and  must 
the  State  en^neer  and  covering  the  property  for  at  the  same  time  that  he  files  said  reply  serve  a 
which  the  claim  is  filed:  duplicate  original  thereof  upon  the  attomey- 

In  other  claims  affecting  real  property,  and  in  general, 
negligence  claims,  a  rough  sketch  or  drawing  RULE  XXVII 
showing  the  location  of  the  premises  affected,  k.vl,B0  a&vu 
or  the  place  where  the  claimant  alleges  that  the  Size  of  papers. — ^Where  a  claim  or  other  pa- 
accident  occurred,  must  be  so  attached.  per  in  a  case  is  typwritten  the  size  of  the  paper 

used  shall  be  substantially  eight  inches  by  thir- 

RULE  XXni  teen  inches   and  when   printed  substantially 

Notice  of  intention  to  file  a  cUim.-In  addi-  ^^^^  ^y  '*»  *""•'«'  ««*  """^^^  *"«''«'• 
tion  to  the  requirements  prescribed  by  section  RULE  XXVm 
264  of  the  code  of  civil  procedure  for  a  notice  of  nui-js  aaviu 
intention  to  file  a  claim,  every  notice  of  inten-  Submission  of  claim  on  agreed  atatement 
tion  must  state  on  its  face  the  post-office  address  of  facts. — ^Whenevar  a  claim  is  submitted  to  the 
of  each  claimant  therein  and  the  poet-office  court  on  an  agreed  statement  of  facts,  the  claim- 
address  of  the  attorney  for  each  claimant.  ant  must  witnin  five  days  thereafter  file  in  the 

clerk's  office  at  Albany  a  copy  of  said  state- 

RULE  XXIV  ment  which  must  be  signed  at  the  end  thereof 

__      ,         *     ,  .        mv            t.  ^y  ^*^  parties,  together  with  a  memorandum 

Number  of  claim.— The  niunber  given  to  stating  when  and  where  the  claim  was  submitted 

the  clam  by  the  clerk  when  the  same  ts  filed  and  to  which  judge  or  judges.   Each  party  must 

m  his  office  must  be  mdicated  on  the  face  of  all  within  the  same  time  file  in  the  clerk's  office  at 

subsequent   papers   m   the   same  proceedings  Albany,  a  list  of  all  papers  submitted  by  said 

»  For  sucs«8t«d  forma  for  judgments  and  for  the  proce-  P^ty.  to  the  COUrt,  which  list  must  sufficiently 

dure  neoeaBary  to  secure  pasrment  of  judgments,  see  the  describe  said  papers  BO  as  tO  permit  the  identlfi- 

appendix  to  theae  rulea.  cation  thereof . 
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APPENDIX  TO  RULES  OF  COURT  OF  CLAIMS 


APPENDIX   TO   RULES   OF  THE   COXTRT   OF  CLAIMS 


I.  The  following  f onns  are  suggested  as  aids  to  claimants.^ 

FORMA 
Notice  of  Intention  to  File  Claim. 
STATE  OF  NEW  YORK— COURT  OF  CLAIMS 


John  Dob 
against 
The  State  op  New  York. 


Notice  of  intention 
to  file  claim 


To  the  Clerk  of  the  Court  of  Clahns: 

To  the  Attorney-General  of  the  State  of  New  York :  * 

Please  take  notice  that  the  undersigned,  John  Doe^  intends  to  file  a  claim  against  the  State  of 
New  York,  pursuant  to  section  264  of  the  Code  of  Civil  Procedure. 
The  post-ofi&ce  address  of  the  claimant  herein  is 


The  attorney  for  the  claimant  herein  is  Richard  Roe,  Esq.,  and  his  i>06t-oflSce  address  is 

The  time  when  and  the  place  where  such  claim  arose  and  the  nature  of  tbe  same  are  as  foUows: 


JOHN  DOE, 

Claimanl. 
Richard  Roe, 

Attorney  for  Claimant. 

State  of  New  York, 

County  of 

City  of , 

John  Doe,  being  duly  sworn,  says:  I  am  the  claimant  above  named;  I  have  read  the  foregmng 
notice  of  intention  to  me  a  claim  against  the  State  of  New  York  and  Imow  its  contents;  the  same 
is  true  to  my  own  knowledge,  except  as  to  the  matters  therein  stated  to  be  alleged  on  infomation 
and  beUef,  and  as  to  those  matters  I  believe  it  to  be  true. 

JOHN  DOE. 

Sworn  to  before  me  the 

day  of 191.. 

John  Smith, 

Notary  PvJblic  (or  other  officer  authorised  to  take  aflSdavits). 

*  Thu  appendix  is  not  a  part  of  the  rules  and  has  not  been  adopted  by  the  court.  The  fonns  are  not  effiouU  fonos  and 
their  use  is  not  mandatory  except  to  the  extent  that  thcnr  incorporate  provisions  reQtiired  lyy  the  miss.  (See 
Rule  1  paragraph  3,  and  Rule  11.)  They  are  obviously  intended  to  cover  onJ;^  the  orcfinary  aitiialions,  and 
must  modify  them  if  necessary  to  meet  the  actual  facts  involved  in  their  particiilar  claims. 

No  attempt  has  been  made  to  suggest  a  form  for  claims  arising  on  or  out  of  contracts  because  the  foots  in  audi 
vary  to  such  an  extent  that  no  general  form  could  be  suggested  which  would  be  of  much  asaistanoe.  A  claim  on  coD" 
tract  which  meets  the  requirements  of  a  complaint  in  the  suineme  court  is  pvffioient  provided,  of  course,  it  iBonnvu«iM 
the  special  provisions  required  by  Rule  11. 

*  See  footnote  5,  i>age  1349  giviog  the  provision  in  section  270  of  the  code  of  civil  procedure  relative  to  tt 
oanal  claims  and  notices  of  such  claims  with  the  superintendent  of  public  works. 
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APPENDIX  TO  RULES  OP*C»URT  OF  CLAIMS 

FO&MB 
Qajm  for  Pemument  AppropriatioB 
STATE  OF  NEW  YORK— <50tIRT  OF  CLAIMS. 


John  Doe 
The  State  op  New  York. 


Claim  No. 


1.  The  poet-office  address  o{  the  claiinant  herein  is. 


2.  This  claim  is  for  permanent  appropriation  of  land  by  the  State  for  the  barge  canal  pursuant 
to  Laws  of  1903,  chapter  147,  as  amendea,  and  the  notiee  of  such  appropriation  was  served  upon  the 
claiinant  on  the day  of ,  191 . . .  '* 

3.  The  elaimant  was  at  the  time  of  the  appropriation  the  sole  own^  in  fee  of  the  premises  appro- 
priated. 

4.  The  premises  api>ropriated  are  described  as  follows:  (Insert  description  in  detail  as  given  on 
the  official  appropriation  map  inducfing  the  contract  number  and  the  parcel  number  indicated 
on  said  map.) 

5.  Attached  hereto  as  a  part  of  the  claim  is  a  (kiplicate  of  the  official  appropriation  map  served 
upon  the  claimant. 

0.  This  claim  has  not  been  assigned  and  has  not  been  submitted  to  any  other  tribunal  or  officer 
for  audit  or  det^nination. 

7.  This  daim  is  filed  within  two  years  after  the  claim  accrued,  required  by  law." 

8.  The  particulars  of  claimant's  damages  are  as  follows: 

3  acres  of  land  ajipnmiiated $460 

15  acres  of  remaining  umd  damaged 300 

Total     1750 

RICHARD  ROE, 
AUomefffor  Claimant. 
Office  and  post-office  address, 


State  of  New  York, 

County  erf 

City  of , 

John  Doe,  being  duly  sworn,  says:  I  am  the  claimant  above  named;  I  have  read  the  foregoing 
daim  and  know  its  contents;  the  same  is  true  to  my  own  knowledge,  except  as  to  the  matters 
therein  stated  to  be  alleged  on  information  and  belief,  and  as  to  Hiose  matters  I  believe  it  to  be 
true. 

JOHN  DOE. 

Sworn  to  before  me  the 

day  of ,  191 .. . 

John  Smith, 

Notary  FiMic  (or  other  officer  authorised  to  take  affidavits). 

*8ee  note  2  on  page  1348  indicating  how  this  paragimph  must  be  oluuiged  if  the  land  was  appropriated  under  oth  r 
statates  or  for  other  than  bar^e  canal  puzposes. 

"  If  the  claim  is  not  filed  within  two  yean  lUfter  it  ori^nally  accrued,  but  is  filed  pursuant  to  any  statute  (such,  for 
instance,  as  Laws  1916.  ch.  420)  which  permits  the  claim  to  be  filed  after  the  expiration  of  the  two  years,  this  paragraph 
should  be  modified  so  as  to  state  the  exact  facts  and  a  specific  reference  to  the  statute  permitting  the  filing  of  the  claim 
should  be  made.  If  this  statute  is  a  special  statute  (as  distinguished  from  a  general  statute)  it  must  be  set  out  in  full  in 
the  claim.    See  Rule  11,  paragraph  7. 
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FORMC 
Claim  for  Damages  for  Negligence 
STATE  OF  NEW  YORK.— COURT  OF  CLAIMS. 


John  Doe 
against 
The  State  of  New  York. 


'  Claim  No. 


1.  The  post-office  address  of  the  claimant  herein  is , 


2.  This  claim  is  for  negligence  of  the  State  in  constructing  and  maintaining  a  bridge,  known  as 

the brid^,  over  the  Erie  canal  in  the  city  of 

,  N.  Y.|  and  particularly  in  failing  to  provide  aaid  brid^ 

with  suitable  railings  and  to  light  the  same. 

3.  On  the day  of ,   191 . . ,  without  any 

negligence  on  his  part,  claimant  fell  off  the  west  side  of  said  bridge  about  the  middle  thereof  and 
received  the  following  iniuries :    (State  in  detail  injuries  received.) 

4.  This  claim  has  not  been  assigned  and  has  not  been  submitted  to  any  other  tribunal  or  officer 
for  audit  or  determination. 

5.  Attached  hereto  ia  a  copy  of  the  notice  of  intention  to  file  this  claim,  which  notice  was  filed 

in  the  office  of  the  clerk  of  the  Court  of  Claims  on  the day  of 

191 . . .,  and  in  the  office  of  the  Attorney-General  on  the day  of 

•  •a.   ...................    ...I     JL 17  X  •    .    •    . 

6.  This  claim  is  filed  within  two  years  after  the  claim  accrued,  as  required  by  law.    (But  see 
footnote  11  on  page  1353.) 

7.  Attached  hereto  as  a  part  of  the  claim  is  a  sketch  of  the  pliace  of  the  accident. 

8.  The  particulars  of  claunant's  damages  are  as  follows: 

Dr.  Bell's  bill  for  services $50 

Mary  Smith's  bill  for  nursing 40 

St.  Mary's  Hospital  e^cpenses 50 

Medicines 26 

Personal  suffering,  etc 2,000 

Total S2,165 


RICHARD  ROE, 
Attorney  for  CkamanL 
Office  and  post-office  address, 


(For  verification,  see  Form  B.) 

FORMD 
Claim  for  Damages  for  Leakage 
STATE  OF  NEW  YORK— COURT  OF  CLAIMS. 


John    Doe 
against 
The  State  of  New  York. 


•  C^m  No. 


1.  The  post-office  address  of  the  claimant  herein  is , 


2.  This  claim  is  for  the  destruction  of  crops  and  damage  to  meadow  land,  owned  by  the  c 
due  to  leakage  from  the  Barge  canal  from  the day  of. 


191. .,  to  the day  of ,  191. . .,  bj'  ^         a 

of  the  negligent  construction  and  maintenance  of  the  banks  thereof  by  the  State  of  New  Yi 

3.  The  premises  owned  by  claimant  are  situated  in  the  town  of ,  _  _     f 

of ,  New  York,  and  consist  of  fifty  acres,  and  the  portion  -^^-^     i 

by  the  negligence  of  the  State  is  about  thirty-five  acres  Ijring  adjacent  to  we  canal. 

4.  This  claim  has  not  been  assigned  and  has  not  been  submitted  to  any  other  tribunal  c  r 
for  audit  or  determination. 

'*  See  footnote  5,  page  1349  sivinf  the  provisioiui  in  section  270  of  the  code  of  civil  prooedurs  relative  to  thf 
eanal  claims  and  notice*  of  sucn  olauns  with  the  superintendent  of  public  works. 


APPENDIX  TO  RULES  OF  COURT  OF  CLAIMS 

5.  Attached  hereto  is  a  copy  of  the  notice  of  intention  to  file  this  claim,  which  notice  was  filed 

in*  the  office  of  the  clerk  of  the  Court  of  Claims  on  the day  of 

191. . .,  and  in  the  office  of  the  Attorney-General  on  the day  of 

•  •••••••■•I  xux . • 

6.  This  claim  is  filed  within  two  years  after  the  claim  accrued,  as  required  by  law.    (But  see 
footnote  11  on  page  1353.) 

7.  Attached  hereto  as  a  part  of  the  claim  is  a  sketch  of  the  entire  premises  owned  by  the  claim- 
ant  which  also  shows  the  portion  affected  by  the  negligence  of  the  State. 

8.  The  particulars  of  claimant's  damages  are  as  follows: 

20  acres  of  com  totally  destroyed,  at  $30  an  acre $600 

10  acres  of  potatoes  partially  destroyed,  at  $60  an  acre 600 

5  acres  of  meadow  land  damaged,  at  $10  an  acre 50 

Total $1,250 

RICHARD  ROE, 
Attorney  far  Claimant. 
Office  and  post-office  address. 


(For  verification,  see  Form  B.) 

FORME 
Judgment  in  Appropriation  Claims 
STATE  OF  NEW  YORK— COURT  OF  CLAIMS. 


John  Doe 
against 
The  State  of  New  York. 


Claim  No. 


,  attorney  for  claimant. 

,  Deputy  Attomey-Greneral,  for  the  State  of  New  York. 

This  claim  for  the  sum  of ($ )  for  dam- 
ages resulting  from  the  permanent  appropriation  on  the day  of 

,  191 . .  (see  note  1  ^*),  of  the  premises  described  below,  situated  in  the 

'ffoT  the  barge  canal,  pursuant  to  chapter  147  of  the  Laws  of 

1903,  as  amended  (see  note  2  ^^),  filed  the day  of , 

191 . . . ,  and  numbered came  on  to  be  heard  before  this  coiu*t  at  a  session 

thereof  held  in  the  city  of on  the day  of 

191... 

The  court  having  heard  the  proofs  and  allegations  of  the  parties  and  having  duly  made  and  filed 
its  findings  of  fact  and  conclusions  of  law,  it  is  (see  note  3  ^*) 

Ordered  and  adjudged,  That ,  the  above  named  claimant,  recover 

herein  against  the  State  of  New  York  the  sum  of ($ ), 

with  interest  thereon  from  the   day  of ,   191 . . . , 

the  date  of  said  appropriation,  to  the day  of ,  191. .  (see  note 

4  ")  thedateofentiy  of  this  judgment,  to  wit:  (seenote4") ($ ), 

together  with  the  sum  of  $ ,  the  cost  of  procuring  maps,  amounting  in  all  to  the 

sum  of  (see  note  4**)   ($ )  for  the  permanent 

appropriation  of  the  following  described  premises  and  in  full  settiement  of  said  claim: 

Contract  ^f o ,  Parcel  No 

(Insert  here  the  exact  description  of  the  premises  appropriated  as  given  in  the  ofiScial  appro- 
priation map  served  on  the  claimant) 


Clerk   of   the   Court   of   Claims. 

Notes  on  tiie  Drafting  of  Judgments  in  Appropriation  Claims 

te  1.  Insert  here  the  date  when  the  notice  of  appropriation  was  served  upon  claimant. 

1»  2.  If  the  land  was  appropriated  for  the  Cayuga  and  Seneca  canal,  the  statutory  reference 
sfa  lid  be  to  Laws  1909,  ch.  391,  as  amended;  and  if  for  barge  canal  terminals,  to  Laws  1911,  ch. 
74     as  amended. 

the  land  was  appropriated  for  other  than  barge  canal  purposes,  this  part  of  the  judgment 
si     id  of  course  be  charged  to  conform  to  the  facts.   For  instance,  provision  is  made  for  the  appro- 

«  footnote  5,  page  1349  sivinf;  the  provimoDa  in  section  270  of  the  code  of  civil  procedure  relative  to  the  filing  of 
ea        4aim8  and  notioee  of  suon  olauns  with  the  superintendent  of  public  works. 

~  the  notes  on  the  drafting  of  judgments  in  appropriation  clums  which  follow  this  form. 

ISSf 
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priation  of  land  for  the  state  reservation  at  Saratoga  Springs  by  Lavrs  by  1916,  ch.  296,  ||  60O-404 
(see  Laws  1909;  ch.  569;  Laws  1911,  ch.  394;  Laws  1914,  ch.  252),  and  for  the  appropriation  of  kuMl 
within  the  Adirondack  or  Catskill  parks  or  adjacent  thereto  by  Laws  1916,  ch.  451  (see  Lowt 
1909,  ch.  24,  §§  46-49;  Laws  1912,  ch.  444. 

Note  3.  Where  no  proof  is  offered  by  the  state  in  opposition  to  the  elaim,  this  paragraph  of 
the  judgment  should  read  as  follows: 

The  court  having  heard  the  proems  and  allegations  of  the  claimant  and  having  detwnuned  ^ 

legal  liability  of  the  state,  and  the  claimant  havinc  offered  to  aeoept  the  sum  ol 

($ )  with  interest  thereon  from  the day  of , 

191 . . ,  together  with  the  sum  of  $ ,  the  coat  of  procuring  maps,  in  fuH  set- 
tlement of  said  claim,  and  no  proof  hairing  been  offered  by  the  state  in  opposition  thereto,  it  is 

Note  4.  In  submitting  judgments  to  Qie  clerk's  office  pursuant  to  Blue  21,  thia  spaoe  should 
be  left  blank.  The  clerk, ''  unless  otherwise  ordered  by  the  court  or  a  judge  thereof,"  is  not  author- 
ized to  enter  judgment  in  permanent  appropriation  claims  until  the  attomey-gen«ral  has  filed 
in  the  clerk's  office  his  written  approval  of  title,  etc.,  to  the  land  appropriated.  (See  Rule  21.} 
The  clerk's  office  wiU  fill  in  the  date  of  the  entry  of  the  jud^ent.  will  compute  the  interest  down 
to  the  date  of  the  entry  of  the  judgment,  or  as  otherwise  directed  by  the  court,  and  will  insert  in 
the  judgment  the  amount  of  interest  and  the  total  amount  of  the  judgmttit.  See  sectioa  269 
of  the  code  of  civil  procedure  relative  to  the  allowance  by  the  state  comptroller  of  interest  (a 
Xudgments. 

General  Note.  The  suggested  form  of  judgment  is  obviously  intended  to  eover  only  ^ 
ordinary  situation.  When  any  orders  have  been  granted  after  the  filing  of  the  claim  (particolarij 
any  orders  granted  at  the  trial  itself)  which  have  any  relation  to  the  award  or  to  the  judmient 
the  party  obtaining  these  orders  must  not  only  see  that  they  are  entered  in  the  clerk  s  office  at 
Albany  (see  Rule  25)  but  he  must  also  insert  descriptive  recitals  of  these  orders  in  the  proposed 
judgment  which  he  is  required  to  submit  to  the  clerk  pursuant  to  Rule  21.  The  most  frequent 
orders  of  this  character  are  those  amending  the  claim  or  award  (either  as  to  parties  at  sui^eet 
matter)  or  consolidating  claims  for  the  purposes  of  the  trial. 

Parties  are  requested  to  submit  their  proposed  judgments  to  the  clerk's  offiee  vrit/iout  hodben 
and  they  are  also  requested  not  to  fasten  the  sheets  together  with  any  permanent  f asteziers. 


FORM  F 
Judgment  in  Claims  other  than  Appropriation  Claims 
STATE  OF  NEW  YORK— COURT  OF  CLAIMS. 


/^ 


John  Dob 
against 
The  State  of  New  York. 


Claim  No. 


I 

) 


,  attorney  for  claimant. 

,  Deputy  Attorney-General,  for  the  State  of  New  York. 

This  claim  for  the  sum  of ($ )  foB 

(see  note  1 ") filed  on  the day  of ^ 

191 . . ,  and  numbered ,  came  on  to  be  heard  before  this  court  as  a  session 

held  in  the  city  of on  the day  of , 

The  court  having  heard  the  proofs  and  allegations  of  the  parties  and  having  duly  made  and 
its  findings  of  fact  and  conclusions  of  law,  it  is  (see  note  21  ^*). 

Ordered  and  adjudged.  That ,  the  above  named  claimant, 

herein  against  the  State  of  New  York  the  sum  of (S 

in  full  settlement  of  said  claim. 


Clerk  of  the  Court  o/  Claims, 

Notes  on  the  Drafting  of  Judgments  in  Claims  other  than  Appropriation  Claims 

Not«  1.  Insert  here  a  brief  recital  showing  the  nature  of  the  claim  and  giving  the  loc?»*'"»*  ^^ 
premises  affected  or  the  place  where  the  cl£^  accrued. 

In  all  canal  claims  the  judgment  must  show  on  its  face  whether  the  damage  was  ^^ 
connection  with  the  old  Erie  canal  or  in  connection  with  the  barge  canal  improvemer 
This  provision  is  necessary  in  order  to  enable  the  state  comptroller  to  determine  from  w^ 
fund  the  judement  should  be  paid. 

Note  2.  Where  no  proof  is  offered  by  the  state  in  opposition  to  the  claim,  this  pai 
the  judgment  should  read  as  follows: 

The  court  having  heard  the  proofs  and  allegations  of  the  claimant  and  having  detemu 

legal  liabiUty  of  the  state,  and  the  claimant  having  offered  to  accept  the  sum  of 

($ )  in  full  settlement  of  said  claim,  and  no  proof  having  been  offe* 

state  in  opposition  thereto,  it  is 

1*  See  the  notee  on  the  drafting  of  judcmenta  in  other  than  appropriation  claims  whion  follow  this  fon 
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^^'J^?^  Note.   See  the  general  note  on  page  1366  giving  additional  directions  which  are  appli* 
^oie  to  judgments  in  claims  other  than  appropriation  claims  as  well  as  to  judgments  in  appropria- 

If  the  award  gives  interest,  leave  blank  spaces  in  the  judgment  for  the  filling  in  of  the  interest 
ga^and  the  amount  of  interest.    The  clerk's  oflSce  will  fill  in  these  dates  and  will  compute  the 


n.  Procedure  to  secure  payment  of  judgments 
(See  section  269  of  the  Code  of  civil  procedure) 

A.  Inclaims  other  than  2»)propriation  claims. 

T^^laim&at  must  me  in  the  state  comptroller's  oflSce  at  Albany  the  following  papers: 

1.  The  certified  copy  of  the  judgment  which  is  served  upon  him  by  the  clerk  of  the  court 

o   ^  pursuant  to  section  269  of  the  code  of  civil  procedure, 
nk  •      f  ^^^'^^^^  of  ^o  appeal  which  the  claimant  must  secure  from  the  attorney-general. 
Obviously,  if  the  state  intends  to  appeal,  this  certificate  will  not  be  issued. 
,      P^?  "'^  '^^  ^P*  ^y  ^®  state  comptroller  of  the  above  papers,  or  upon  application  to  him, 
ne  will  send  to  the  claimant  blank  forms  of  the  followmg  papers  which  also  have  to  be 
^^uted  and  filed  in  the  state  comptroller's  office: 

3.  Waiver  of  attorney's  hen  which  must  be  executed  by  the  attorney  lOf  record  for  the 
claimant. 

4.-  ^tisfaction  of  judgment  which  must  be  executed  by  the  claimant. 

o.  Receipt  for  payment  of  the  judgment  which  must  be  executed  by  the  claimant. 

T  P®^??®°*  appropriation  claims. 

*  J  addition  to  the  above  papers  which  claimant  niust  file  in  the  state  comptroller's  office 
at  Albany,  ju^lfgments  in  permanent  appropriation  claims  will  not  be  paid  imtil  the  attorney- 
general  has  ftled  with  the  state  comptroller  "a  satisfactory  abstract  of  title  and  certificate 

♦^♦iS^  (is  to  incumbrances  showing  the  person  demanding  such  damages  to  be  legally 
^'^  i^  ^chereto."  (See  section  269  of  the  code  of  civil  procedure.)  It  must  also  be  re- 
membeiTed  that  "unless  otherwise  ordered  by  the  court  or  a  judge  thereof"  (see  Rule  21), 
J?J®^Jjrk  of  the  court  of  claims  is  not  authorized  to  enter  judgment  in  permanent  appropria- 
^^^^ii^iaims  until  the  attorney-general  has  filed  in  the  clerk's  office  at  Albany  **his  written 
^iproval  of  title  to  the  property  appropriated  by  the  state,  including  his  direction  as  to  the 
'jlfumant  or  claimants  in  whose  name  judgment  should  be  entered."    (See  Rule  21.) 
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